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COURT  RULES. 


SUFBEME  COUBT  OF  NEW  HAMFSHIBE. 
May  Session,  1901. 


TERMS  AND  SESSIONS. 

L  After  1901,  tbe  general  term  will  begin 
on  the  first  Tuesday  of  January  In  each 
year. 

2.  Upon  the  first  day  of  each  monthly  ses- 
sion  the  court  will  come  In  at  11  a.  m.;  upon 
subsequent  days  at  10  a.  m.,  unless  other- 
wise ordered. 

ENTRY    OF    AOTIONS. 

3.  No  case  will  be  entered  until  fifteen 
printed  copies  of  the  reserved  case,  bill  of 
exceptions,  petition,  or  appeal,  shall  hare 
been  filed  with  the  clerk  and  tbe  entry  fee 
|)iiid  him. 

The  case  should  state  succinctly  all  facts 
necessary  for  a  decision  of  the  questions  of 
law  transferred.  All  documents,  records  and 
uotes  of  testimony  made  a  part  of  a  case 
sliould  be  printed,  and  copies  of  all  plans 
referred  to  in  the  case  should  be  annexed 
ttiereto,  unless  the  presiding  Justice,  for  good 
cause  shown,  otherwise  orders.  Stenogra- 
ptier's  notes  of  testimony  should  not  be  made 
a  part  of  the  case  unless  there  is  special 
necessity  for  it. 

COPIES.   BRIEFS,   ETO. 

4.  Said  copies  and  all  briefs,  copies,  and 
otlier  papers  furiilslied  to  the  court  by  coun- 
sel shall  be  printed  on  one  side  only  of  half 
sheets  of  paper,  as  near  as  conveniently  may 
be  8x10  Inches  In  size,  with  a  filing  stating 
the  case,  the  nature  of  the  paper,  and  the 
imrty  and  counsel  furnishing  the  same. 

5.  The  clerk  will  enter  upon  the  copies  the 
date  of  tbe  entry  of  the  case  and  its  number, 
and  will  distribute  them  to  the  Justices,  coun- 
sel, state  reporter,  and  state  librarian. 

6.  Briefs,  to  be  of  service,  should  be  fur- 
nished in  thirty  and  forty-five  days  after  the 
rase  is  entered— the  party  moving  the  trans- 
fer, or  in  case  of  a  transfer  without  a  ruling, 
tbe  plaintiff  furnishing  his  brief  first.  A 
copy  should  be  sent  to  each  Justice  of  the 
court,  each  of  the  opposing  counsel,  the  state 
reporter,  and  the  state  librarian,  and  five 
copies  should  be  filed  with  the  clerk  of  court, 
together  with  a  certificate  showing  what 
copies  were  sent  as  above  stated  aud  when. 


ORAL  ARGUMENT. 

7.  At  tbe  first  monthly  session  of  the  court 
held  after  the  expiration  of  fifty  days  from 
the  entry  of  the  case,  it  will  be  in  order  (or 
oral  argument.  If  neither  party  appears  to 
be  heard  at  that  session,  the  case  will  be 
regarded  as  submitted.  A  party  who  has  not 
filed  a  brief  will  not  be  heard  orally. 

8.  The  periods  mentioned  in  rules  S  and 
7  will  not  run  during  the  mouths  of  July 
and  August. 

9.  Oral  arguments  will  be  limited  to  one 
hour  and  a  half  on  a  side,  to  be  divided  as 
counsel  may  elect,  unless  before  beginning 
tbe  arguments  tbe  court  shall  grant  further 
time.  The  party  having  the  opening  also  has 
the  close. 

KEHEARINGS. 

10.  Motions  for  rehearing  will  not  be  en- 
tertained unless  made  in  writing,  briefly 
stating  the  points  upon  which  a  rehearing  is 
desired,  and  filed  with  the  clerk  within  ten 
days  after  be  notifies  the  parties  of  the 
order  in  the  case,  as  required  by  law. 

SPECIAL   ORDERS. 

11.  A  party  desiring  a  special  order  shall 
file  a  motion  therefor  with  the  clerk  and 
give  the  opposite  party  notice  thereof,  and 
of  the  time  when  he  will  ask  to  be  beard 
upon  it,  a  reasonable  length  of  time  before 
the  day  of  hearing. 

BILLS  OF  COSTS. 

12.  The  clerk  will  audit  and  allow  bills 
of  costs  accruing  in  this  court,  and  certify  the 
same  to  the  superior  court  with  the  order 
made  in  the  case. 

ADMISSION  TO  THE  BAR. 

13.  A  committee  consisting  of  three  mem- 
bers of  the  bar  of  tlie  state  will  be  appoint- 
ed from  time  to  time  to  examine  persons 
desiring  to  be  admitted  to  the  bar. 

14.  There  will  be  two  examinations  an- 
nually, at  the  court  room  in  Concord,  begin- 
ning on  tbe  third  Tuesday  of  June  and  the 
third  Tuesday  of  December  respectively,  at 
11  o'clock  in  the  forenoon. 
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15.  The  term  of  study  with  special  refer- 
«nce  to  the  practice  of  law,  required  for  ad- 
mlsBlou  to  the  bar,  Is  three  years.  The  study 
may  be  pursued  In  the  office  and  under  the 
direction  of  a  member  of  the  bar  In  good 
standing,  or  In  a  reputable  law  school. 

16.  A  person  proposing  to  study  law  with 
a  view  of  applying  for  admission  to  the  bar 
shall,  within  fourteen  days  after  he  com- 
mences the  study,  file  with  the  clerk  of  this 
court  a  certificate  stating  his  age,  his  resi- 
dence, what  preparatory  education  he  has 
had,  the  name  and  residence  of  the  person 
with  whom  be  is  studying,  and  the  date  when 
he  commenced  the  study;  and  also  a  certifi- 
cate of  the  person  with  whom  he  Is  study- 
ing, stating  the  fact  and  when  the  study 
begun. 

17.  A  person  wishing  to  be  examined  shall 
file  with  the  clerk  of  this  court,  fourteen  days 
at  least  before  the  regular  June  or  Decem- 
ber session,  a  petition  stating  his  residence, 
the  date  and  place  of  his  birth,  the  term 
during  which  he  has  studied  law,  and  the 
name  and  residence  of  the  person  with  whom 
be  studied:  and  he  shall  file  therewith  cer- 


tificates showing  that  he  is  of  good  moral 
character  and  that  he  has  studied  law  as  set 
forth  in  the  petition.  If  the  papers  so  filed 
show  that  he  Is  entitled  to  be  examined,  he 
will  be  allowed  to  take  the  examination  at 
the  next  meeting  of  the  committee. 

18.  A  person  who  falls  In  an  examination 
for  admission  to  the  bar  will  not  be  admitted 
to  another  examination  until  the  court,  upon 
special  consideration  of  the  case,  make  an 
order  to  that  eftect. 

19.  The  court  will  be  In  session  on  the 
Thursday  following  the  third  Tuesday  of 
June  and  December,  when  persons  found  to 
be  qualified  may  be  admitted  to  the  bar  and 
take  the  oaths  of  office. 

20.  A  person,  who  has  been  admitted  to 
the  bar  of  the  highest  court  of  another  state, 
may  be  admitted  to  the  bar  of  this  state, 
without  examination  as  to  bis  knowledge  of 
the  law,  upon  furnishing  satisfactory  evi- 
dence that  he  was  so  admitted  in  the  other 
state,  that  he  practiced  law  there  one  year 
at  least,  that  he  is  of  good  moral  character, 
and  that  he  is  a  resident  of  this  state  at  the 
time  of  his  application. 
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nODOB  et  al.  r.  UNITED  STATES  STEEL 
COBP.  et  al. 

iCoort  of  Einors  and  Appeals  ot  New  Jersey. 
Feb.  18.  1903.) 

CORPORATIONS  —  STOCKHOLDERS'  MKETINQ  — 
CONTRACTS  —  NOTICE  —  DIRECTORS  —  POW- 
ERS —  RATIFICATION  —  PREFERRED  STOCK  — 
DIVIDENDS. 

1.  At  a  meeting  of  the  stockholders  of  a  cor- 
poration, owners  of  shares  are  under  no  disabil- 
ity to  Tote  because  they  are  also  directors  of  the 
rorporation.  Tbey  do  not  vote  iu  their  fidnciary 
capacity,  but,  like  other  stockholders,  in  the 
tight  ot  the  shares  held  by  them. 

2.  At  a  dnly  convened  meeting  ot  stockhold- 
ers they  may  lawfuIlT  enter  into  or  anthorize 
a  contract  between  the  company  and  a  third 
party,  in  which  directors  are  personally  inter- 
Htcd,  if  it  Is  done  by  them  with  notice  of  such 
interest. 

3.  The  general  doctrine  is  well  established  in 
this  state  that  facts  known,  which  are  snffl- 
cient  to  put  a  party  upon  inquiry,  are  snffl- 
dent  to  charge  him  with  all  knowledge  he 
wonid  have  acquired  b^  a  proper  inquiry  in  the 
ordinary  course  of  business. 

4.  The  rule  that  directors  cannot  lawfully  en- 
ter into  a  contract  in  the  benefit  of  which  even 
one  of  their  number  participates  without  the 
knowledge  and  consent  of  the  stockholders,  is 
the  settled  law  of  this  state. 

5.  Such  a  contract  is  voidable  at  the  option 
of  the  corporation,  but  is  not  void  per  se. 
When  the  facts  are  disclosed  to  the  stockhold- 
era.  it  may  be  subsequently  ratified  bv  them. 

6.  When  the  by-laws  of  a  corporation,  adopt- 
ed by  the  stockholders  in  pursuance  of  authority 
giren  by  the  act  of  incorporation,  provide  that 
a  majority  vote  at  a  stockholders'  meeting  shall 
be  iHuding  on  the  corporation,  every  sharehold- 
er will  be  bound  by  all  acts  and  proceedings 
within  the  scope  of  the  power  ana  authority 
conferred  by  the  charter,  which  shall  be  approv- 
ed or  sanctioned  by  the  vote  ot  a  majority  ot 
mch  shareholders,  dnly  taken  and  ascertained 
according  to  law. 

7.  The  act  of  incorporation  of  the  United 
States  Steel  Corporation  requires  the  corpora- 
tion to  pay  to  the  preferred  shareholders  a 
yearly  dividend  at  the  rate  of  7  per  cent,  per 
•unom  in  quarterly  payments.  By  the  terms  of 
the  art  of  1902  said  corporation  cannot  take  ad- 
Tantage  of  its  provisions,  unless  it  shall  have 
coiitinnonsly  declared  and  paid  dividends  at  the 
rate  of  7  per  cent,  on  the  preferred  stock  for 
the  period  of  at  least  one  year  next  preceding 
a  meeting  called  to  avail  itself  of  the  act.  The 
meeting  was  held  May  19.  1902.  A  dividend 
of  1%  per  cent,  was  declared  and  paid  for  the 
quarter  ending  July  1,  1901,  and  a  like  dividend 
tor  each  of  the  qoartera  enwng  October  1,  1901, 
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January  1,  1902.  and  April  1,  1902.    BM.  that 
this  was  a  compliance  with  the  act  of  1902. 
(Syllabus  by  the  Court) 

Appeal  from  court  of  chancery. 

Bin  by  J.  A.  Hodge  and  others  against  the 
United  States  Steel  Corporation  and  others. 
From  an  order  granting  an  injunction  (S8 
Atl.  601),  defendants  appeal.    UeTersed. 

Charles  L.  CorWn,  Blcbard  V.  Llndabnry, 
Francis  Lynde  Stetson,  and  William  D.  Guth- 
rie, for  appellants.  HcCarter,  Williamson  & 
McCarter,  Abm.  L  Elkus,  Joseph  M.  Pros- 
kauer,  Alan  H.  Strong,  Frank  Bergen,  and 
Edward  B.  Whitney,  for  respondents. 

VAN  SYCKEL,  J.  The  subject-matter  of 
this  appeal  is  an  order  granted  by  the  court 
of  chancery  at  the  instance  of  the  complain- 
ants restraining  the  defendants  from  execut- 
ing, issuing,  delivering,  or  receiving  any 
bond  or  mortgage,  under  certain  resolutions 
of  the  stockholders  of  the  United  States  Steel. 
Corporation,  passed  May  19,  1902,  providing 
for  the  reduction  of  $200,000,000  of  its  pre- 
ferred stock,  and  the  retirement  thereof  out 
of  bonds  or  the  proceeds  of  bonds.  Three  of 
the  complainants  In"  the  bill  as  originally  filed 
voluntarily  withdrew  from  the  suit  The  re- 
maining complainants  are  Hodge,  Smith,  and 
Ourtla.  Hodge  owns  100  shares,  acquired  by 
him  before  the  contract  in  question  was 
made.  Smith  owns  200  shares  acquired  since 
that  time  from  a  holder  who  assented  to  the 
contract  Curtis,  so  far  as  appears,  owns  no 
stock.  The  vice  chancellor  properly  held  that 
the  case  must  be  considered  as  based  wholly 
upon  the  rights  of  Hodge  as  a  shareholder. 
The  steel  corporation  was  organized  under 
the  general  corporation  act  of  this  state  (Be- 
Tlslon  1896)  on  the  26tb  day  of  February, 
1901,  and  the  certificate  of  incorporation  was 
filed  on  that  day.  On  the  Ist  day  of  April, 
1901,  an  amended  certificate  of  incorpora- 
tion was  filed,  which  provided,  among  other 
things,  for  an  authorized  capital  of  $1,100,- 
000,000,  of  which  $550,000,000  was  to  be 
preferred  stock,  divided  into  5,500,000  shares 
of  the  par  value  of  $100  each,  and  a  like 
number  of  shares  of  common  stock  of  the 
par  value  of  $100  each.  As  required  by  sec- 
tlou  18  of  the  general  corporation  act,  the 
amended  certificate  of  Incorporaticm  stated 
that:    "The  holders  of  the  preferred   stock 
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shall  be  entitled  to  receive  -vrtien  and  as  de- 
clared from  the  surplus  or  net  profits  of  the 
corporation  yearly  dividends,  at  the  rate  of 
seven  per  centum  per  annum,  and  no  more, 
payable  quarterly  on  dates  to  be  fixed  by  the 
by-laws."  The  by-laws  of  the  company  pro- 
vide as  follows:  Article  5,  S  G:  "The  dates 
for  the  declaration  of  dividends  upon  the  pre- 
ferred, and  upon  the  common  stock  of  the 
company  shall  be  the  days  by  these  by-laws 
fixed  for  the  regular  monthly  meetings  of 
the  board  of  directors  in  the  months  of  April, 
July,  October  and  January  in  each  year,  on 
which  days  the  board  of  directors  shall  de- 
clare what,  if  any,  dividends  shall  be  de- 
clared upon  the  preferred  stock  and  the  com- 
mon stock  or  either  of  such  stocks.  The 
dlTldends  on  the  preferred  stock  shall  be 
payable  quarterly  on  the  sixth  Wednesday 
next  after  the  several  dates  of  the  declara- 
tion thereof." 

The  board  of  directors  of  said  corporation, 
having  resolved  that  it  would  be  advisable 
to  decrease  the  capital  stock  of  the  corpora- 
tion to  the  extent  of  2,000,000  shares,  and  to 
retire  them  by  means  of  an  issue  of  bonds, 
called  a  meeting  of  the  stockholders  to  be 
held  on  the  19th  day  of  May,  1902,  in  pur- 
suance of  and  as  required  by  section  27  of 
the  general  corporation  law  and  by  the  act 
.  of  1902,  for  the  purpose  of  voting  upon  the 
proposed  plan  for  the  purchase  and  retire- 
ment of  that  amount  of  preferred  stock  and 
the  issue  of  6  per  cent  bonds.  Prior  to  the 
notice  of  this  meeting  the  directors  had  en- 
tered Into  a  tentative  contract  with  Messrs. 
J.  P.  Morgan  &  Co.,  bankers,  under  date  of 
April  1,  1902,  by  which  said  bankers  agreed 
with  the  steel  corporation  that  $100,000,000 
face  value  of  the  new  bonds  would  be  taken 
and  paid  for,  of  which  $80,000,000  would  be 
paid  for  by  a  like  amount  of  preferred  stock 
taken  at  par,  and  $20,00(^,000  would  be  paid 
in  cash.  To  guaranty  the  performance  of 
this  contract,  a  syndicate  was  formed  by  J. 
P.  Morgan  &  Co.,  the  members  of  which  ac- 
tually deposited  with  that  firm  $80,000,000 
of  preferred  stock  to  be  used  in  the  perform- 
ance of  the  contract.  The  effect  and  pur- 
port of  this  agreement  is  that  the  bankers 
agreed  to  buy  from  the  steel  corporation  at 
least  $100,000,000  of  5  per  cent,  bonds,  and 
to  pay  therefor  $20,000,000  in  cash  and  $80,- 
000,000  in  preferred  stock  at  par,  with  an 
option  to  purchase  the  remaining  bonds  if  the 
stockholders  did  not  do  bo;  and  in  consider- 
ation of  this  undertaking  the  bankers  were 
to  receive  a  commission  of  4  per  cent,  on 
$100,000,000,  and  contingently  a  commission 
of  4  per  cent  on  any  additional  amount  that 
might  be  taken  at  par  by  the  stockholders  or 
the  bankers.  This  contract  with  the  bank- 
ers was  to  be  subject  to  the  approval  of  the 
stockholders.  At  the  stockholders'  meeting 
on  the  19th  of  May,  1902,  duly  convened,  the 
resolution  to  retire  the  preferred  stock  and 
the  resolution  to  adopt  the  bankers'  contract 
were  separate  and  distinct,  and  were  voted 


upon  and  passed  as  separate  and  distinct  res- 
olutions. The  shareholders  could  have  adopt- 
ed the  first  and  rejected  the  latter.  There 
was  in  attendance  at  the  meeting  In  person 
or  by  proxy  over  73  per  cent  of  the  out- 
standing preferred  stock,  and  over  78  per 
cent  of  the  outstanding  common  stock. 
More  than  99.83  per  cent  of  the  stockholders 
at  such  meeting,  present  either  in  person  or 
by  proxy,  voted  in  favor  of  both  resolutions, 
and  only  ^Vie*  of  1  par  cent  voted  against 
them. 

The  by-laws  of  the  corporation  contained 
the  following  provision:  "The  board  of  di- 
rectors in  its  discretion  may  submit  any  con- 
tract or  act  for  approval  or  ratification  at 
any  annual  meeting  of  the  stockholders,  or 
at  any  meeting  of  the  stockholders  called  for 
the  purpose  of  considering  any  such  act  or 
contract  and  any  act  or  contract  that  shall 
be  approved  or  ratified  by  the  vote  of  the 
holders  of  at  majority  of  the  capital  stock  of 
the  company  which  is  represented  in  person 
or  by  proxy  at  such  meeting:  provided  that  a 
lawful  quorum  of  stockholders  be  there  rep- 
resented in  person  or  by  proxy,  shall  be  as 
valid  and  as  binding  upon  the  corporation 
and  upon  all  the  stockholders,  as  though  it 
had  been  approved  or  ratified  by  every  stock- 
holder of  the  corporation."  This  by-law  can- 
not amplify  the  powers  of  the  corporation,  or 
operate  to  validate  any  act  ultra  vires  of  the 
corx>oration,  but  it  enabled  the  stockholders 
by  a  majority  rote  to  ratify  any  contract 
which  the  entire  body  of  stockholders  or  the 
corporation  might  lawfully  make.  Both  res- 
olutions therefore  received  more  than  the 
vote  required  by  the  twenty-seventh  section 
of  the  corporation  act  and  by  the  by-law  of 
the  company.  If  all  the  shareholders  had  hi- 
tended  to  convert  their  preferred  shares  into 

5  per  cent  bonds,  they  would,  of  course, 
have  voted  for  the  conversion  resolution,  and 
have  rejected  the  bankers'  contract.  In  » 
scheme  involving  such  an  enormous  amount 
of  capital,  and  affeoting  thousands  of  share- 
holders, it  could  not  reasonably  have  been 
supposed  that  all  would  prefer  to  accept  the 

6  per  cent,  bonds,  and  It  was,  therefore,  the 
exercise  of  a  prudent  foresight  that  prompted 
them.  In  order  to  assure  the  successful  exe- 
cution of  the  plan,  to  secure  the  co-operation 
of  bankers  who  could  command  millions  of 
capital.  When  the  subject-matter  of  this  liti- 
gation was  before  this  court  at  the  June 
term,  1902,  in  the  case  of  Berger  v.  The 
United  States  Steel  Corporation,  53  Atl.  68,  It 
was  expressly  declared:  First.  That  the  set 
concerning  corporations,  as  revised  In  1896, 
autliorlzes  corporations  formed  under  it  to 
retire  shares  of  its  preferred  stock  purchased 
with  bonds  or  the  proceeds  of  bonds  Issued 
for  that  purpose,  the  provisions  of  sections 
27  and  29  being  complied  with.  Second. 
The  manner  in  which  a  duly  authorized  plan 
is  to  be  carried  through  is  part  of  the  busi- 
ness of  the  corporation,  and,  in  the  absence 
of  fraud  or  bad  faith,  is  not  the  subject  of 


Digitized  by 


Google 


S.J.) 


HODGE  T.  UNITED  STATES  STEEL  CORP. 


Jndldtl  control  to  any  greater  extent  than 
oQier  bnglness  of  tbe  corporation.  The  conrt 
cannot  snbstltnte  Ita  judgment  for  that  of 
tlie  directors  and  majority  Btockbolders,  and 
tty  that  a  less  expensive  plan  could  be  suc- 
(etsfnlly  adopted.  These  questions,  tbere- 
fore,  are  not  open  to  controversy  in  this  case, 
In  M  far  as  the  cost  or  wisdom  of  the  plan 
I*  concerned. 

There  Is  an  entire  absence  In  the  case  of 
anything  to  show  a  taint  of  fraud,  or  an  at- 
tempt to  conceal  from  the  shareholders  any 
tact  which  ahonld  have  Influenced  their  ac- 
tion. That  the  entire  proceeding  was  con- 
dncted  with  good  faith,  without  concealment, 
and  with  fairness  to  both  parties,  Is  evinced 
bf  the  fact  that  during  all  the  litigation 
which  has  ensued,  under  the  promotion  of  .a 
share  owner  who  did  not  attend  the  meeting, 
not  one  of  the  vast  number  of  shareholders 
who  were  present  In  person  or  by  proxy, 
comprising  men  of  great  business  capacity, 
Interested  to  the  extent  of  millions  of  dollars 
In  the  conversion  plan,  has  questioned  Its 
propriety,  or  expressed  a  desire,  so  far  as 
appears,  to  recede  from  It  The  contract 
with  the  bankers  was  submitted  to  tbe  stock- 
holden  without  comment,  and,  as  stated  In 
the  resolutions,  of  which  a  copy  was  tendered 
to  the  stockholders,  "was  not  finally  to  be- 
came or  to  be  operative  until  after  approval 
thereof  by  the  stockholders  in  special  meeting 
aasembled." 

The  first  reason  to  be  considered,  upon 
which  the  complainants  rely  to  maintain 
their  Injunction,  Is  that  the  action  of  the  di- 
rectors In  passing  the  resolutions  for  the 
plan  of  conversion  and  approving  the  bank- 
en"  contract  was  fraudulent  and  void,  be- 
came 15  or  more  of  the  24  members  of  the 
board  of  directors  were  interested  In  the 
B^idicate  which  was  formed  to  assist  in  car- 
rjUtg  out  the  bankers'  contract,  and  to  share 
Its  proflta;  and  that  the  plan  was  never  prop- 
erly and  legally  ratified  by  the  two-thirds  vote 
of  the  stockholders  required  by  the  corpora- 
tion act  inasmuch  as  the  votes  upon  the 
stock  held  or  controlled  by  the  bankers'  firm 
and  members  of  the  syndicate  must  be  count- 
ed to  make  up  the  necessary  two-thirds,  and 
inthont  those  votes  the  requisite  number  did 
not  approve  the  reduction  of  stotk.  The  In- 
sistment  that  tbe  votes  of  members  of  the 
■indicate  who  were  also  directors  of  the 
company  cannot  be  lawfully  counted  in  order 
to  constitute  a  two-thirds  vote  In  favor  of  the 
resolution  to  reduce  the  amount  of  preferred 
nock  Is  without  any  foundation  in  reason 
or  In  law.  They  voted  upon  that  resolution, 
not  as  directors,  not  In  their  fiduciary  capac- 
ity, but  solely  In  the  right  of  the  shares  of 
•tock  held  by  them.  A  most  valuable  priv- 
ilege, which  attaches  to  the  ownership  of 
stock  In  a  corporation,  is  tbe  right  to  vote 
upon  It  at  any  meeting  of  stockholders.  As 
to  that  resolution,  considered  by  Itself,  as 
atockholders,  they  owed  no  greater  duty  to 
their  co-stockholders  than  those  stockholders 


owed  to  them.  Like  other  stockholders,  they 
had  a  right  to  be  Influenced  by  what  they 
conceived  to  be  for  their  own  Interest  and 
they  cannot  lawfully  be  denied  that  right 
nor  can  it  be  limited  or  circumscribed  by  the 
fact  that  they  occupied  the  position  of  di- 
rectors In  the  company.  With  respect  to 
the  bankers'  contract  a  very  difCerent  rule 
applies.  The  role  that  directors  cannot  law- 
fully enter  into  a  contract  in  the  benefit  of 
which  even  one  of  their  number  participates 
without  the  knowledge  and  consent  of  the 
stockholders  is  so  firmly  entrenched  in  our 
Jurisprudence  that  it  Is  not  open  to  debate. 
It  Is  emphasized  and  enforced  In  the  follow- 
ing, among  many  other  cases:  Staats  v.  Ber- 
gen, 17  N.  J.  Eq.  554;  Wlnans  v.  Crane,  36 
N.  J.  Law,  394;  Stroud  v.  Consumers'  Wa- 
ter Co.,  66  N.  J.  Law,  422,  28  Atl.  678;  Gard- 
ner V.  Butler,  30  N.  J.  Kq.  702;  GuUd  v. 
Parker,  43  N,  J.  taw,  430;  Stewart  v.  I«- 
high  Valley  R.  Ed.,  38  N.  J.  Law,  506;  Trac- 
tion Co.  V.  Board  of  Works,  56  N.  J.  Law, 
431,  29  AtL  163.  Tbe  rule  is  imbedded  ia. 
our  Jurisprudence,  and  it  cannot  be  too 
strongly  stated  or  too  vigorously  applied. 
But  in  tbe  cases  cited  the  contract  was  made 
by  the  trustee  without  the  knowledge  or  con- 
sent of  the  cestui  que  trust  and  without  sub- 
sequent ratification  or  adoption  by  which  the 
vice  in  it  could  be  cured.  The  object  of  the 
rule  is  to  prevent  directors  from  secretly 
using  their  fiduciary  position  for  their  own 
emolument,  and  not  to  impair  the  right  of 
stockholders  to  enter  into  any  lawful  engage- 
ment with  a  full  disclosure  of  tbe  facts.  In 
Stewart  v.  Lehigh  Valley  B.  B.  Co.,  supra, 
Mr.  Justice  Dixon,  in  delivering  the  opinion 
of  this  court,  says:  "After  an  examination  of 
all  the  cases  cited,  as  also  such  others  as  I 
tiave  found,  and  a  careful  consideration  of 
the  principle,  and  the  results  of  regarding 
and  disregarding  It,  1  have  come  to  the  con- 
viction that  the  true  legal  rule  is  that  such  a 
contract  is  not  void,  but  voidable,  to  be 
avoided  at  tbe  option  of  the  cestui  que  trust 
exercised  within  a  reasonable  time.  I  can 
see  no  further  safe  modification  or  relaxation 
of  tbe  principle  than  this."  It  is  a  settled 
rule  of  corporation  law  that  the  personal  in- 
terest of  directors  renders  a  transaction  void- 
able at  the  option  of  the  stockholders,  and 
not  void  per  se.  Under  the  declaration  of 
this  court  in  the  case  last  cited  the  share- 
holders may,  within  a  reasonable  time  after 
the  disclosure  to  them  of  the  Interest  of  a 
director,  elect  to 'avoid  the  contract;  but,  if 
an  unreasonable  time  Is  allowed  to  elapse 
without  exercising  such  option,  during  which 
the  position  of  directors  becomes  so  changed 
that  It  would  be  inequitable  to  vacate  the 
engagement  equity  would  refuse  to  inter- 
pose. A  fortiori,  when  the  contract  is  en- 
tered into  by  the  stockholders  with  the  di- 
rectors, or  when  the  stockholders  expressly 
authorize  the  directors  to  enter  into  a  con- 
tract when  the  stockholders  have  notice  of 
the  directors'  interest,  the  agreement  will  be 
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unassailable  in  the  absence  of  actual  fraud 
or  want  of  power  In  the  corporation.    In  this 
case,    not  only  was   the   bankers'   contract 
made  with  3.  P.  Morgan  &  Co.,  and  approved 
by  a  two-thirds    vote  of  the  shareholders, 
with  knowledge  that  3.  P.  Morgan  was  one  of 
the  directors  of  the  steel  corporation,— a  fact 
which  they  may  be  presumed  to  have  known, 
—but  also  in  the  circular  letter  accompany- 
ing the  call  of  the  stockholders'  meeting  to 
be  held  on  the  IDtb  of  May,  it  was  expressly 
stated  as  follows:    "To  further  the  success 
of  the  plan,  there  has  been  formed  a  syndi- 
cate. Including  some  directors,  which  will  re- 
ceive four-fifths  of  the  four  per  cent,  compen- 
sation to  be  paid  under  the  contract  with 
Messrs  J.  P.  Morgan  &  Company,  mentioned 
in  the  notice  of  stockholders'  meeting."    The 
deliverance  of  this  court  with  respect  to  the 
sufficiency  of  notice  in  Oale  v.  Morris,  30 
N.  J.  Eq.  286,  Is  as  follows:    "If  the  party 
notified  make  reasonable  investigation,  be  ob- 
tains actual   knowledge  of  these   facts;    if 
he  chose  not  to  make  it,  he  is  charged  con- 
structively with   knowledge  of  them.    The 
rale  merely  prohibits  him  from  taking  ad- 
vantage of  his  own  imprudence  to  the  detri- 
ment of  another.    But  as  to  the  matters  that 
He  within  the  notice,  the  principle  assumes 
another   form.    It   charges   the  party   with 
knowledge  of  those  matters  so  far  as  rea- 
sonable Inquiry  has  not  dissipated  their  cred- 
ibility.   If  be  is  unwilling  to  act  upon  the 
facts  as  the  notice  presents  them,  then  the 
law  demands  that  he  shall  make  proper  ex- 
amination, and  upon  the  result  of  that  ex- 
amination he  may  safely  stand.    Williamson 
V.  Brown,   1.5  N.  T.  354.     But  if  he  prefer 
not  to  examine,  it  must  be  because  he  is  sat- 
isfied to  act  as  if  the  matters  disclosed  la 
the  notice  were  true;    and  he  cannot  after- 
wards complain  if  his  rights  are  made  to 
rest  upon  them  so  far  as  they  are  true.    The 
Information  given  by  the  notice  is  equiva- 
lent to  that  obtained  by  inquiry."    In  Has- 
lett  V.   Stephany,  55  N.  J.   Eq.  68,  36  Atl. 
498,  Vice  Chancellor  Pitney  said:   "For  these 
reasons  I  think  that  the  facts  above  stated, 
which  were  clearly  within  defendant's  knowl- 
edge, were  sufilcient  to  put  him  upon  inquiry. 
The  general  doctrine  that  facts  which  are 
sufficient  to  put  a  party  upon  Inquiry  are 
sufficient  to  charge  him  with  all  such  knowl- 
edge as  he  would  have  acquired  by  a  proper 
inquiry  in  the  ordinary  course  of  business 
is,  as  I  take  it,  thoroughly  established  In 
this  state.     It  was  so  held  in  the  court  of 
appeals  in  the  case  Just  cited   [Power  Co. 
V.  Veghte,  21  N.  J.  Eq.  463],  and  that  case 
followed  Hoy  t.  Bramhall,  19  N.  J.  Eq.  563, 
97  Am.  Dec.  687,  in  the  same  court    The 
doctrine  of  these  cases  has  always  been  fol- 
lowed in  New  Jersey."    The  cases  In  Eng- 
land are  to  the  like  effect.    Phosphate   of 
Lime  Co.  v.  Green,  L.  R.  7  C.  P.  43;   May  v. 
Chapman,  16  Mees.  &  W.  355.    The  stock- 
holders   of    the  ■  company    are,     therefore, 
chargeable   with   express  notice  that  some 


directors  were  interested  in  the  bankers'  con- 
tract, and  by  reasonable  inquiry  at  the  meet- 
ing of  May  19th  they  could  have  ascertained 
the  names  and  number  of  such  directors. 
They  signified  by  their  votes  that  tbey  ap- 
proved the  contract  with  such  full  knowl- 
edge. 

In  Durfee  v.  Old  Colony  B.  Co.,  5  Allen, 
230,  Chief  Justice  Blgelow  says:  "It  may  be 
stated  as  an  indisputable  proposition  that 
every  person  who  becomes  a  member  of  a 
corporation  aggregate  by  purchasing  and 
holding  shares  agrees  by  necessary  implica- 
tion that  he  will  be  bound  by  all  acts  and 
proceedings,  within  the  scope  of  the  powers 
and  authority  conferred  by  the  charter,  which 
shall  be  adopted  or  sanctioned  by  the  vote 
of  the  majority  of  the  shareholders  of  the 
corporation,  duly  taken  and  ascertained  ac- 
cording to  law.  This  is  the  unavoidable  re- 
sult of  the  fundamental  principle  that  the 
majority  of  the  stockholders  can  regulate 
and  control  the  lawful  exercise  of  the  pow- 
ers conferred  on  a  corporation  by  its  char- 
ter." In  the  case  of  the  steel  corporation  the 
right  of  the  majority  does  not  rest  upon  im- 
plication. In  the  by-laws  adopted  by  the 
stockholders.  In  pursuance  of  authority  given 
by  the  act  of  incorporation,  such  power  is 
expressly  given  to  the  majority.  In  Leaven- 
worth Co.  V.  Chicago  Railway  Co.,  134  U.  S. 
688,  10  Sup.  Ct  708,  33  L.  Ed.  1064,  it  was 
held  that  the  action  of  the  stockholders  val- 
idated the  contract  where  9  out  of  13  direct- 
ors were  personally  interested.  In  the  cases 
of  Nye  V.  Storer,  168  Mass.  53,  46  N.  E.  402, 
and  Bjorngaard  v.  Gloodhue  County  Bank, 
49  Minn.  483,  52  N.  W.  48,  a  like  infirmity 
In  contracts  was  held  to  be  eliminated  by  the 
vote  of  a  majority  of  stockholders.  The  like 
view  Is  expressed  by  the  court  of  appeals  of 
Maryland  In  Shaw  v.  Davis,  28  AU.  619,  23 
L.  R.  A.  294,  as  follows:  "It  may  be  stated, 
as  the  result  of  all  the  authorities,  that  when- 
ever any  action  of  either  directors  or  stock- 
holders is  relied  on  in  a  suit  by  a  minority 
stockholder  for  the  purpose  of  Invoking  the 
Interposition  of  a  court  of  equity,  if  the  act 
complained  of  be  neither  ultra  vires,  fraudu- 
lent, or  Illegal,  the  court  will  refuse  its  in- 
tervention, because  powerless  to  grant  it,  and 
will  leave  all  such  matters  to  be  disposed  of 
by  the  majority  of  the  stockholders  in  such 
manner  as  their  interest  may  dictate;  and 
their  action  will  be  binding  on  all,  whether 
approved  of  by  the  minority  or  not"  The 
healing  effect  of  the  ratification  by  stock- 
holders upon  a  voidable  contract  entered  into 
by  directors  Is  fully  recognized  in  Grant  v. 
United  Kingdom  Switchback  Rys.  Co.,  40 
Ch.  Div.  135.  In  the  case  sub  Judlce  the 
contract  was,  in  effect,  made  between  the 
stockholders  themselves  and  J.  P.  Morgan 
&  Co.,  and  it  cannot  be  successfully  assailed, 
without  inalntaining  that  stockholders  are 
without  capacity  to  make  a  valid  contract 
with  the  directors "  of  their  company.  It 
would  be  manifestly  contrary  to  fair  dealing 
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ind  good  faith  to  permit  stockholders  to  in- 
Tlte  directors  to  enter  into  an  engagement, 
tnd.  after  the  directors  had  put  themselves 
Id  a  position  In  which  the  contract  could 
be  enforced  against  them,  to  permit  the  stock- 
liolders  to  deprive  them  of  the  benefits  of  It 
In  my  Investigation  no  case  has  been  found 
wbicli  will  Justify  such  a  result.  In  the 
proper  application  of  a  legal  rule.  It  cannot 
be  necessary.  In  order  to  do  justice  to  one 
partf,  to  do  manifest  Injustice  to  the  other. 
Socb  inequity  would  condemn  the  application 
of  the  rule,  not  the  rule  itself. 

On  the  ground  which  has  been  discussed, 
upon  the  facts  presented,  the  complainant's 
eate  is  without  support  In  law.  He  made 
no  Inqniiy,  did  not  attend  the  meeting,  and 
BOW  attempts  to  deprive  the  two-thirds  of  the 
■tockholders  "who  did  attend  the  May  meet- 
ing of  the  benefit  of  a  contract  which  they 
tbeo  approved,  and  which,  as  has  been  held 
in  the  Berger  Case,  the  corporation  had  pow- 
er to  make.  As  was  declared  In  that  case 
(cltiDg  Ellerman  v.  Chicago  Junction  Co.,  49 
X.  3.  Eq.  217,  23  Atl.  287),  individual  stock- 
bolders  cannot  question,  in  judicial  proceed- 
ings, corporate  acts  of  directors,  if  the  same 
are  within  the  powers  of  the  corpomtlon,  and 
in  furtherance  of  Its  purposes,  are  not  un- 
lawful «r  against  good  morals,  are  done  In 
good  faith  and  In  the  exercise  of  an  honest 
judgment  Much  less  can  a  shareholder 
challeuge  like  action  taken  by  a  majority  of 
Ills  co-stockholders. 

The  remaining  grounds  upon  which  the 
complainant  rests  his  claim  to  relief  relate  to 
the  act  of  1902.  This  act  as  this  court  ad- 
judged in  the  Berger  Case,  Is  a  restraining 
act,  and  required  a  due  observance  of  its  pro- 
tMods  by  the  steel  company  as  a  condition 
precedent  to  the  right  to  enter  Into  the  con- 
Teralon  scheme.  The  first  alleged  Infirmity 
relied  upon  by  the  complainant  is  that  divi- 
dends were  not  made  in  conformity  with  the 
requirement  of  the  act  of  1002,  which  Is  a 
mpplement  to  the  general  corporation  act 
The  language  of  the  act  with  respect  to  this 
condition  Is:  "Every  corporation  organized 
under  this  act  •  •  •  that  shall  have  la- 
med preferred  stock  entitling  the  holders 
tbereof  to  receive  dividends  at  a  rate  exceed- 
ing Ave  per  centum  per  annum,  and  that 
Bball  have  continuously  declared  and  paid 
diTldends  at  such  rate,  on  such  preferred 
itock,  for  the  period  of  at  least  one  year 
next  preceding  .the  meeting."  The  amended 
certiflcate  of  incorporation  of  the  company 
fOTided  that  "the  holders  of  the  preferred 
■tock  shall  be  entitled  to  receive,  when  and 
M  declared,  yearly  dividends  at  the  rate  of 
•even  per  cent  per  annum,  payable  quar- 
terly on  dates  to  be  fixed  by  the  by-laws." 
It  is  admitted  that  a  dividend  of  1%  per  cent 
*as  declared  by  the  company  for  the  three 
months  beginning  on  the  1st  of  April,  1901, 
and  endhig  bn  the  1st  of  July,  1901;  that  a  like 
dividend  was  declared  for  the  three  months 
•"'•Sinping  July  1,  1901,  and  ending  October 


1,  1901;  that  a  like  dividend  was  declared 
for  the  three  months  beginning  October  1, 
1901,  and  ending  January  1,  1902,  and  that 
a  like  dividend  was  declared  for  the  three 
months  beginning  January  1,  1902,  and  end- 
ing April  1,  1902,— all  of  which  dividends 
were  paid  by  the  company  to  the  stockhold- 
ers within  the  time  fixed  by  the  by-laws  and 
before  the  meeUng  of  May  19,  1902.  This 
provision  in  the  act  of  1902  was  drafted  in 
contemplation  of  the  eighteenth  section  of 
the  corporation  act  of  189C,  giving  power 
to  create  preferred  stock,  and  prescribing 
that  "the  holders  thereof  shall  be  entitled  to 
receive  and  the  corporation  shall  be  bound  to 
pay  thereon,  a  fixed  yearly  dividend  to  be 
expressed  In  the  certificate  not  exceeding 
eight  per  centum  payable  quarterly,  half 
yearly  or  yearly,  before  any  dividends  shall 
be  set  apart  or  paid  on  the  common  stock, 
and  such  dividends  may  be  made  cumula- 
tive." The  dividends  on  the  preferred  stock 
were,  by  the  amended  certificate  of  incor- 
poration of  the  steel  company  and  the  by- 
laws, made  payable  quarterly,  were  cumula- 
tive, and  to  be  paid  before  any  dividend  was 
paid  on  the  common  stock.  A  dividend  on 
the  preferred  stock  might  have  been  passed, 
and  it  was,  theriefore,  intended  by  the  act  of 
1902  to  require,  in  compliance  with  section 
18,  that,  before  Its  provisions  could  be  taken 
advantage  of,  the  company  must  have  paid 
a  dividend  at  the  rate  of  7  per  cent,  for  the 
full  year  next  preceding  the  meeting  to  retire 
the  preferred  stock;  and  It  was  a  compliance 
with  that  section  whether  the  dividend  was 
paid  quarterly,  half-yearly,  or  at  the  end  of 
the  year.  The  dividend  required  by  the 
eighteenth  section  is  a  yearly  dividend  of  7 
per  cent,  and  it  was  paid  in  four  quarterly 
payments. 

The  vice  chancellor  held,  in  construing  this 
legrislation,  that,  if  the  dividend  had  been 
paid  annually,  there  must  have  been  two 
dividends  of  7  per  cent  each,  covering  two 
previous  years,  to  make  the  payment  con- 
tinuous; that  If  the  dividends  were  paid 
half-yearly,  there  must  have  been  three  pay- 
ments of  3V6  per  cent,  each,  covering  18 
months,  in  order  to  make  the  payment  con- 
tinuous; that,  If  paid  quarterly,  as  In  this 
case,  there  must  have  been  five  payments  of 
1%  per  cent,  each,  covering  15  months,  to 
satisfy  the  statute;  and  so,  If  the  dividends 
had  been  paid  monthly,  there  must  have  been 
13  dividends  covering  a  period  of  13  months. 
The  mere  statement  of  this  view  Is  destruc- 
tive of  It  Thus  Interpreted,  the  law  would 
provide  no  fixed,  determinate,  uniform  time 
during  which  dividends  must  be  paid,  but 
would  leave  it  optional  with  the  corporation 
to  get  the  benefit  of  the  law  by  making  divi- 
dends 80  payable  that  a  period  either  of  2 
years  or  only  13  months  need  be  covered. 
As  to  a  corpomtlon  making  dividends  paya- 
ble annually,  one  rule  would  prevail,  while 
to  a  corporation  paying  quarterly  a  dlffereut 
rule  would  apply.    The  very  essence  of  a 
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law  ia  that  It  la  unUonn  and  nnlTersal  with- 
in the  territory  to  which  It  relates.  It  must 
apply  In  the  same  way  to  every  one.  It  can- 
not be  varied  at  the  will  of  the  corporation. 
The  construction  adopted  In  the  court  below 
Is  clearly  erroneous,  and  gives  a  meaning  to 
the  word  "continuous"  which  is  wholly  un- 
warranted. It  of  course,  must  not  be  given 
its  strictest  meaning,  which  would  require  a 
never-ceasing  payment  of  dividends,  like  the 
continuous  flow  of  water.  Applied  to  divi- 
dends, it  means,  "during  one  year,"  which 
Is  equivalent  to  the  words  of  the  act  "for  the 
period  of  at  least  one  year."  The  act  does 
not  prescribe  that  7  per  cent  dividends  shall 
have  been  continuously  declared  and  paid  for 
the  period  of  at  least  one  year  next  preced- 
ing the  meeting,  but  that  dividends  at  the 
rate  of  7  per  cent  shall  be  paid.  The  force 
of  the  word  "continuously"  evidently  la  that 
dividends  at  the  rate  of  7  per  cent  must  be 
paid  for  a  contlnoous  period  of  one  year,  so 
that,  where  dividends  are  paid  quarterly,  a 
quarterly  dividend  cannot  be  passed  without 
losing  the  benefit  of  the  act  The  payment 
of  dividends  is  to  be  for  the  period  of  one 
year.  The  dividends  are  to  be  paid  out  of 
surplus  over  and  above  the  amount  of  the 
capital  stock  and  outstanding  indebtedness, 
and  are  to  be  made  for  the  "period."  When 
a  dividend  Is  made,  it  is  made  as  a  dividend 
for  the  period  of  three  months  then  previ- 
ously elapsed.  A  dividend  for  a  future  period 
has  not  been  known  in  the  business  history 
of  corporations.  When  a  dividend  is  paid, 
it  la  paid  for  the  period  then  elapsed.  In 
this  case  a  dividend  at  the  rate  of  7  per  cent 
was  paid  for  the  first  quarter,  and  a  like 
dividend  for  the  second,  third,  and  fourth 
quarters  of  the  year  next  preceding  the  meet- 
ing of  the  stockholders.  If  that  was  not  a 
payment  continuously  at  the  rate  of  7  per 
cent  for  one  year  next  preceding  the  meet- 
ing, for  what  year  was  it  a  continuous  pay- 
ment? The  meaning  of  the  draftsman  of 
this  provision  may  be  further  elucidated  by 
dropping  out  of  it  the  words  "for  the  period 
of  at  least  one  year  next  preceding  the  meet- 
ing." The  act  will  then  read:  "A  corporation 
that  shall  have  continuously  declared  and 
paid  dividends  at  the  rate  of  seven  per  cent 
on  such  preferred  stock."  This  language  la 
ambiguous.  It  might  be  construed  to  mean 
a  corporation  that  had  paid  three  consecutive 
dividends  at  the  rate  of  7  per  cent  that  would 
be  a  continuous  payment  It  might  also  be 
held  to  mean  a  corporation  that  had  con- 
tinuously declared  and  paid  dividends  dur- 
ing the  entire  period  of  its  corporate  exist- 
ence. To  exclude  this  uncertainty,  the  words 
were  added,  "for  the  period  of  at  least  one 
year  next  preceding  the  meeting."  The  divi- 
dend was  required  to  extend  over  the  entire 
preceding  year,  and  the  failure  to  pay  the 
dividend  for  any  one  of  the  quarters  would 
break  the  continuity,  and  require  the  com- 
pany thereafter  to  make  four  consecutive 


quarterly  dividends  of  1%  per  cent  each  to 
make  the  act  of  1902  available. 

The  cases  as  to  publlcationa  in  newapapen, 
dted  and  relied  on  by  the  vice  chancellor  as 
hla  only  authority,  are  not  in  point  Our 
lawa  require  publication  of  notice  of  sale  "at 
least  four  weeks  successively,  once  a  week, 
next  precedlug  the  time  of  sale."  It  has 
been  uniformly  and  properly  held  to  require 
a  publication  for  four  full  weeks  once  a 
week,  and  that  the  publication  must  begin 
four  weeks  next  before  the  day  of  sale,  and 
that  four  full  weeks  must  elapse  between  the 
first  publication  and  the  day  of  sale.  The 
statute  requires  that  there  shall  be  four 
weeks'  notice  of  sale,  and,  if  sale  can  be 
made  after  fotu:  weekly  publications,  it  might 
be  made  after  the  expiration  of  only  22  days. 
A  publication  baa  no  relation  to  a  previously 
elapsed  period.  It  la  a  publication  only  on 
the  very  day  it  la  made,  while  a  dividend 
relates  to  and  la  for  a  time  previously  run. 
All  that  the  act  of  1902  requires  with  respect 
to  payment  of  dividends  is  that  the  provision 
of  section  18  of  the  general  corporation  law 
ahall  be  complied  with. 

The  ot];er  objectiona  urged  aa  to  the  want 
of  conformity  by  the  defendant  coriwration 
with  the  requirements  of  the  act  of  190:2 
have  been  duly  considered,  and  arc  deemed 
to  be  without  merit  There  Is  no  ground  pre- 
sented by  the  case  or  agitated  in  the  briefs 
of  counsel  which  will  justify  the  interposi- 
tion of  a  court  of  equity  to  arrest  the  pro- 
posed action  of  the  defendants. 

The  decree  below  should  be  reversed,  and 
the  injunction  dissolved,  with  costs  in  this 
court  and  in  the  court  below. 


KENNEBEC   WATER   DIST.   v.   CITY    OF 
WATERVILliE  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.   27, 
1902.) 

WATER    COMPANT  —  EMINENT    DOMAIN  —  IN- 
STRUCTIONS TO  APPRAISERS— FRANCHISE 
—VALUATION— DAMAOBS—BVIOENCB. 

An  act  incorporating  the  plaintUf  district  au- 
thorized it  to  acquire,  by  the  exercise  of  the 
right  of  eminent  domain,  "the  entire  plant 
property  and  franchises,  rights  and  privileges 
now  held  by  the  Maine  Water  Oompauy  with- 
in said  district  and  the  towns  of  Benton  and 
Winslow."     The  act  further  provides  that  ap- 

E raisers  appointed  by  the  court,  "shall,  upon 
earing,  fix  the  valuation  of  said  plant,  prop- 
erty and  franchises  at  what  they  are  fairhr  and 
equitably  worth,  so  that  said  Maine  Water 
Company  shall  receive  just  compensation  for 
all  the  same,"  but  that,  "before  a  commission 
is  Issued  to  the  appraisers,  either  party  may 
ask  for  Instructions  to  the  appraisers."  Both 
parties  havine  asked  for  instructions,  and  the 
questions  of  law  arising  thereon  having  been 
reported  to  the  law  court,  the  court  is  of  opin- 
ion that  the  appraisers  should  be  instructed  in 
accordance  with  the  following  principles: 

1.  The   plaintiff,   if   it  takes   ai^bing,    mnatf 
take  all  the  property  held  by  the  Maine  Water 
Company  in  the  Kennebec  water  district  and 
in   Benton   and   Winslow,    whether  specifically, 
named  In  the  act  or  not     This  Includea  the. 
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r»il  eitate  or  other  property,  if  any,  not  con- 
ircted  with  the  water  system;  it  includes  the 
plut  or  phj^cal  system;  and  it  includes  all 
iiMchises,  rights,  and  privileges  held  by  the 
irtter  company,  exercised  or  capable  of  being 
exercised. 

2.  The  Maine  Water  Company  is  a  quasi 
poblic,  or  pabUc  serrice,  corporation,  and  la 
entitled  to  charge  reasonable  rates  for  its  serr- 
Ims,  and  no  more. 

8.  The  basis  of  all  calculation  as  to  the  rea- 
wnableness  of  rates  to  be  charged  by  a  public 
•errice  corporation  is  the  fair  value  of  the 
property  used  by  it  for  the  convenience  of  the 
pobnc 

4.  At  tiie  same  time,  the  public  have  the 
ri)^t  to  demand  that  the  rates  shall  be  no 
hij^tet  than  the  services  are  worth  to  them,  not 
in  the  aggregate,  but  as  individuals. 

5.  Summarized,  these  elemental  principles  are 
the  right  of  the  company  to  derive  a  fair  in- 
come, based  upon  the  fur  value  of  the  prop- 
otr  at  the  tinie  it  is  being  used  for  the  public, 
takJDg  into  account  the  cost  of  maintenance  or 
depreciation,  and  current  operating  expenses, 
tad  the  right  of  the  public  to  have  no  more 
exacted  than  the  services  in  themselves  are 
worth. 

6iThe  reasonableness  of  the  rate  may  also 
be  affected,  for  a  time,  by  the  degree  of  has- 
ird  to  which  tbe  original  enterprise  was  nata- 
nlly  subjected;  that  is,  such  hazard  only  as 
niay  have  been  justly  contemplated  by  those 
vbo  made  the  original  investment,  bt)t  not  un- 
foreseen or  emergent  risks.  And  such  allow- 
taee  may  be  made  as  is  demanded  by  an  ample 
and  fair  public  policy.  If  allowance  be  sought 
on  account  of  this  element,  it  would  be  per- 
nlisible  at  the  same  time  to  inquire  to  what 
extent  the  company  has  already  received  in- 
tome  at  rates  in  excess  of  what  would  other- 
wise be  reasonable,  and  thus  has  already  re- 
ceived compensation  for  this  hazard. 

7.  The  franchises  granted  to  the  Waterville 
Water  Company  by  chapter  141,  Priv.  .&  Sp. 
Laws  1881,  as  amended  by  chapter  59,  Priv. 
A  Sp.  I^vra  1887,  and  chapter' 14,  Priv.  &  Sp. 
Lavs  18n.,  and  to  the  Mame  Water  Company 
by  chapter  362,  Priv.  &  Sp.  Laws  1S8S,  are 
■at  exclusive.  Neither  are  they  perpetual  and 
imvocable.  They  are  subject  to  legislative  re- 
peal In  fixing  the  value  of  the  frnnchises, 
both  of  these  considerations  are  entitled  to 
their  Just  weight    If  the  business  of  the  com- 

Eny  is  now  practically  exclusive,  in  that  it 
I  no  competitor,  that  fact,  also,  may  and 
•hotdd  l>e  considered  by  the  appraisers  when 
they  fix  tlie  value  of  the  property  of  the  com- 
V*ny  as  a  ^Ing  concern. 

8.  In  determining  the  present  value  of  the 
company's  plant,  the  actual  construction  cost 
thereof,  with  proper  allowances  for  deprecia- 
tion, is  legal  and  competent  evidence,  but  it  is 
not  coDdnsive  or  controlling. 

9.  The  request  that  "under  no  circumstances 
«tn  the  value  of  the  plant  be  held  to  exceed  the 
cost  of  producing  at  the  present  time  a  plant 
of  equal  eapadlT  and  modem  design"  should 
not  be  given.  Among  other  things,  it  leaves 
•at  of  account  the  fact  that  it  is  the  plant  of 
a  gobg  concern,  and  seeks  to  substitute  one  of 
the  elements  of  value  for  the  measure  of  value 
hself. 

10.  The  actual  rates  which  may  have  been 
ehaiged  heretofore,  and  the  actual  earnings, 
are  both  admissible  and  material  in  detenniuing 
the  value  of  the  plant.  The  value  of  the  evi- 
dence, however,  will  depend  upon  whether  the 
appraisers  sbaU  find  that  the  rates  charged 
kave  hem  reasonable. 

IL  The  quality  of  water  furnished  and  of  the 
Mrrice  rendered,  and  the  fitness  of  the  plant 
•ad  of  die  ionrce  of  water  supply  to  meet  rea- 
•onable  reqnirementa  in  the  present  and  future, 
*>«  matmal  upon  the  question  of  present 
nine; 


12.  The  appraisers  should  reinrd  the  fran- 
chises of  the  company  as  entitling  it  to  con- 
tinue business  as  a  going  concern,  but  subject 
to  all  proper  legal  duties  governing  public  sei 
ice  companies. 

13.  Faithfulness  or  unfaithfulness  shown  by 
the  water  company  in  the  past  in  the  perform- 
ance of  public  duty  to  furnisli  pure  water  at 
reasonable  rates  is  not  a  proper  matter  for  con- 
sideration; It  is  the  franchise  as  it  now  exists 
which  is  to  be  taken  and  paid  for. 

14.  The  liability  of  the  company  to  legal  for- 
feiture of  its  franchises  on  account  of  past  un- 
faithfulness and  misbehavior  is  not  to  be  con- 
sidered. 

15.  If  the  water  company  and  its  predecessors 
have  actually  received  more  than  reasonable 
rates  hitherto,  the  excess  cannot  be  deducted 
from  the  amount  to  which  the  company  would 
otherwise  be  entitled. 

16.  No  compensation  can  be  allowed  to  the 
Maine  Water  Company  for  incidental  damages 
to  its  other  property  having  no  physical  connec- 
tion with  or  contiguity  to  that  taken,  and  hav- 
ing no  relations  with  it  except  those  which 
grow  out  of  common  ovniership,  nor  for  the 
Impairment  of  the  economy  and  efficiency  of 
administration  which  are  obtained  by  the  com- 
bination of  many  water  systems  under  one 
management. 

17.  The  real  estate  or  other  outside  property 
not  directly  connected  with  the  water  system 
should  be  appraised  at  its  fair  market  value, 
not  at  forced  sale,  but  at  what  it  is  fairly 
worth  to  the  seller,  under  considerations  per- 
mitting a  prudent  and  beneficial  sale  thereof. 

18.  The  appraisers  may  properly  consider 
what  the  existing  system  can  be  reproduced  for. 
But  the  cost  of  reproduction  will  not  be  conclu- 
sive. It  will  be  evidence  naving  some  tendency 
to  prove  present  value.  The  inquiry  along  the 
line  of  reproduction  should  be  limited  to  the 
replacing  of  the  present  system  by  one  sub- 
stantially like  It. 

19.  In  estimating  even  the  structure  ralne  off 
the  plant,  allowance  should  be  made  for  thel 
fact,  if  proved,  that  the  company's  water  sys-' 
tern  is  a  going  concern,  with  a  profitable  bnsi-, 
ness  established,  and  with  a  present  income  as- 
sured and  now  being  earned. 

20.  So  far  as  the  water  system  is  practically 
exclusive,  the  element  of  good  will  should  not 
be  considered. 

21.  In  fixing  structure  value,  while  consider- 
ing the  fact  that  the  system  is  a  going  con- 
cern, the  appraisers  shoold  also  consider, 
among  other  things,  the  present  efficiency  of 
the  system,  the  length  of  time  necessary  to 
construct  the  same  de  novo,  and  the  time  and 
cost  needed  after  construction  to  develop  such 
new  system  to  the  level  of  the  present  one  in 
respect  to  business  and  income,  and  the  added 
net  income  and  profits,  if  any,  which  by  its 
acquirement  would  accrue  to  a  purchaser  dur- 
ing the  time  reciuired  for  snch  new  construc- 
tion, and  for  such  development  of  business  and 
income.  But  these  -are  to  be  considered 
"amongother  things."  They  are  not  control- 
ling. Their  weight  and  value  must  depend 
upou  the  varying  circumstances  of  each  par- 
ticular case. 

'22.  In  addition  to  structure  values,  the  ap-' 
praisers  should  allow  just  compennation  for  all 
the  franchises,  rights,  and  privileges  to  b» 
taken. 

23.  'The  value  of  the  franchise  depends  upon ' 
its  net  earning  power,  present  and  prospective, 
developed  and  capable  of  development,  at  rea- 
sonable rates;   and  the  value  to  be  assessed  is 
the  value  to  the  seller,  and  not  to  the  buyer. 

24.  In  considering  prospective  development  of 
the  use  of  a  franchise,  consideration  must  also 
be  had  of  the  fact  that  further  investment  may 
be  necessary  to  develop  the  nse,  and  of  the 
further  fact  that  at  anv  stage  of  development 
the  ownar  «f  the  franchise  will  be  antitled  to 
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cbarKc  only  reasonable  rates  under  the  condi- 
tiona  then  ezistinE. 
25.  Subject  to  oil  the  foregoing  limitations,  the 
owner  la  entitled  to  anjr  appreciation  due  to 
natural  causes. 

)26.  Tbe  fact  that  the  franchises  are  to  be 
talcen  in  no  respect  impairs  their  yalue  for  the 
purposes  of  appraisal, 
27.  As  to  the  property  to  be  taken,  both 
plant  and  franchises  are  to  be  appraised,  hav- 
>  lug  in  view  their  valne  as  projperty  in  itself, 
/  and  their  yalue  as  a  source  of  mcome.     There 

I  are  these  elements  of  value,  but  only  one  value 
of  one  entire  property  is  to  be  appraised  iu  the 
end.  These  elements  necessarily  shade  into 
each  other. 
2S.  The  capitalization  of  income,  even  at  rea- 
sonable rates,  cannot  be  adopted  as  a  sufficient 
or  satisfactory  test  of  present  value.  But  while 
not  a  test,  present  and  probable  future  earn- 
ings at  reasonable  rates  are  properly  to  be  con- 
sidered in  determining  the  present  value  of  the 
system. 
29.  The  appraisers  should  he  instructed  to  re- 
ceive and  consider  all  evidence  offered,  so  far 
as  admissible  under  the  general  rules  of  law, 
which  is  pertinent  under  the  rules  stated  in  the 
requests  of  the  parties,  so  far  as  they  have 
been  approved,  and  as  limited  or  explained,  in 
the  opinion  of  the  court. 
(Official.) 

Report  from  supreme  Jadlclal  court,  Ken- 
nebec county. 

Action  by  the  Kennebec  'water  district 
against  the  city  of  Watervliie  and  others. 
Case  reported.  Instructions  to  appraisers 
given. 

On  report  Instructions  to  appraisers  given 
by  tbe  court  to  determine  the  valuation  of 
property  of  the  Maine  Water  Company,  and 
acquired  by  the  plaintiff  by  the  exercise  of 
the  right  of  eminent  domain. 

In  this  court  below,  the  parties,  in  accord- 
ance with  the  proTlsions  of  the  act  of  tbe 
legislature  authorizing  the  water  district  to 
take  over  the  property,  filed  written  requests 
for  instructions  which  they  desired,  and  con- 
tended ought  to  be  given  by  the  court  to 
tbe  appraisers,  to  guide  them  in  determining 
the  valuation  of  the  property  to  be  tali:en 
over.  The  case  was  then  reported;  the  bill, 
answer,  replication,  and  docket  entries  mak- 
ing part  of  tbe  case,  with  a  stipulation  that 
all  legislation  of  Maine  relating  to  the  Maine 
Water  Company  and  the  WaterviUe  Water 
Company  is  to  be  referred  to  by  either  party 
In  argument 

Tlw  Kennebec  water  district  requested  tbe 
court  to  Instruct  the  appraisers  as  follows: 

(1)  The  appraisers  are  directed  to  state 
separately  in  their  report  what  part  of  tbe 
amount  fixed  by  them  as  the  valuation  of  tbe 
plant  property,  and  franchises  of  the  Water- 
viUe Water  Company  and  the  Maine  Water 
Company  is  fixed  as  the  value  of  the  plant 
and  property,  and  what  part  la  fixed  as  the 
value  of  tbe  franchises,  and  further  to  state 
what  property  and  what  franchises  they  have 
considered  in  fixing  these  values. 

(2)  Upon  tbe  question  of  tbe  value  of  tbe 
companies'  plant  and  property,  tbe  actual 
cost  of  said  plant  and  prop(^,  together  with 
proper  allowances  for  depreciation,  is  legal 
aud  competent  evidence;  and  for  tbe  purpose 


of  fixing  this  actual  cost  tbe  companies  are 
directed  to  produce  before  tbe  appraisers  all 
book  accounts  aud  documents  containing  en-       | 
tries  which  bear  on  tbe  subject 

(3)  Under  no  circumstances  can  the  value 
of  tiie  plant  of  the  companies  be  held  to  ex- 
ceed tbe  cost  of  producing  at  the  present 
time  a  plant  of  equal  capacity  and  modem 
design. 

(4)  The  Waterrille  Water  Company  and 
the  Maine  Water  Company  are  public  serv- 
ice corporations,  and,  as  such,  have  the  right 
to  charge  reasonable  rates  only.  What  would 
be  reasonable  rates  can  be  determined  only 
after  and  by  means  of  a  valuation  of  the 
companies'  property.  Accordingly,  the  actual 
rates  which  may  have  been  charged  by  the 
companies,  and  their  actual  earnings,  have 
no  bearing  on  tbe  value  either  of  the  com- 
panies' plant  or  property,  or  of  their  fran- 
chises, and  are  bnmaterlal. 

(5)  The  selling  value  of  the  capital  stock 
In  tbe  companies  has  no  bearing  on  the  valua- 
tion of  the  companies'  plant  property,  or 
franchises,  and  is  immaterial. 

(6)  The  quality  of  tbe  water  furnished  by 
the  companies,  and  of  the  service  rendered, 
by  them,  and  the  fitness  of  their  plant  to 
meet  the  reasonable  requirements  of  con- 
sumera  in  tbe  present  and  the  future,  are 
material  questions  in  fixing  the  valuation  of 
the  companies'  plant  and  property. 

(7)  The  franchises  of  the  Watervliie  Wa- 
ter Company  are  fixed  by  chapter  141,  Prlv. 
&  Sp.  Laws  1881,  as  amended  by  chapter  59, 
Priv.  A  Sp.  Laws  1887,  and  chapter  14,  Prlv. 
&  Sp.  Laws  1891. 

(8)  Tbe  franchises  of  the  Maine  Water 
Company  material  to  these  proceedings  are 
those  of  the  Watervliie  Water  Company,  and 
those  granted  by  Prlv.  &  Sp.  Laws  1893,  c. 
352,  and  no  others. 

(9)  The  appraisers  shall  regard  the  fran- 
chises of  the  companies  as  entitling  them  to 
continue  business  as  a  going  concern,  but 
subject  to  all  proper  legal  rules  governing 
public  service  companies;  it  being  further 
understood  that  said  franchises  are  in  no 
way  exclusive.  Tbe  franchises  shall  not  be 
otherwise  appraised  or  valued. 

(101  Upon  the  question  of  the  value  of  the 
companies'  franchises,  the  question  of  tbe 
fitness  of  the  source  of  supply  granted  bj 
these  franchises  with  reference  to  the  rea- 
sonable requirements  of  tbe  consumers  in 
the  present  and  tbe  future  Is  material  and 
competent 

(11)  In  fixing  tbe  value  of  the  companies' 
franchises,  the  appraisers  may  give  such  rie- 
gard  as  is  demanded  by  ample  and  fair  public 
policy  to  the  past  investment  risks,  and  aery- 
ices  of  the  companies,  and  to  the  reasonably 
just  expectations  which  those  who  made  tbe 
investment  bad  In  mind  when  so  Investing, 
and  also  to  tbe  faithfulness  or  unfaithfulness 
shown  by  the  companies  in  the  performanee 
of  their  public  duty  and  obligation  to  fur- 
nish pure  water  at  reasonable  rates. 
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(19  Competent  evidence  may  be  rec^red 
by  the  appralsera,  tending  to  prove  or  re- 
fate  tbe  allegations  contained  In  paragraph 

13  of  plalntUf's  bill;  and.  In  case  said  allega- 
tions  are  found  to  be  tnle  in  -whole  or  in 
pert,  Bald  facts  are  to  be  considered  as  bear- 
ing on  the  value  of  tbe  companies'  fran- 
chises. 

(13)  Competent  evidence  may  be  received 
by  the  appraisers,  tending  to  prove  or  re- 
fate  tbe  allegations  contained  in  paragraph 

14  of  plaintiff's  bill;  and.  In  case  it  is  found 
tbat  said  companies  hare  actually  received 
more  than  reasonable  rates  for  the  services 
rendered  since  operations  begun,  then  the 
amount  of  such  excess  shall  be  deducted 
from  the  amount  to  which  the  companies 
would  otherwise  be  entitled. 

(14)  The  appraisers  may  view  the  prem- 
ises, so  far  as  they  see  fit 

(15)  They  shall  procure  a  stenographer  to 
be  In  attendance,  who  shall  take  notes  of  all 
testimony,  and  furnish  transcripts  thereof. 

(16)  They  aball  make  a  report  showing 
their  doings  and  findings  under  each  branch 
of  the  Instructions  above  given,  and  also 
the  date  as  of  which  the  valuation  was 
fixed. 

Tbe  defendants  requested  the  court  to 
Instroct  the  appraisers  as  follows: 

(1)  If  the  court  shall  be  of  the  opinion  that, 
eltha  party  at  this  stage  of  the  case  Is 
entitled  to  Instructions  under  the  eighth  sec- 
tion of  the  act  above  mentioned,  the  defend- 
ants respectfully  ask  the  court  for  tbe  fol- 
towlng  Instcnctlons  to  said  appraisers:  the 
defendants  understanding  that  preliminary 
requests  for  Instructions  are  authorized  by 
■aid  eighth  section,  and  that  they  will  be 
asked  for  on  the  part  of  the  plaintiff,  and 
not  deeming  it  right  that  requests  should  be 
presented  and  considered  by  the  court  on 
the  one  part,  and  not  on  the  other. 

(2)  That  by  the  terms  of  chapter  2(X)  of 
the  Private  and  Special  Laws  of  1899,  every 
Item  of  property  within  the  limits  of  the 
Kennebec  water  district,  and  of  tbe  towns 
of  Benton  and  Wlnslow,  included  in  the 
water  system  of  the  Maine  Water  Company 
It  tbe  date  selected  for  appraisal,  or  then 
ued  or  usable  in  connection  therewith, 
whether  specifically  enumerated  In  said  act 
or  not,  together  with  all  real  estate  within 
said  district  then  held  by  said  Maine  Water 
Company,  Is  to  be  taken  from  said  water 
company,  and  every  such  item,  and  every 
valuable  contract,  right,  privilege,  or  fran- 
chise exercised  or  capable  of  being  exercised 
within  the  territory  above  named,  must  be 
considered  and  allowed  for  by  tbe  apprals- 
en,  separately  or  otherwise. 

(3)  That  any  Increase  of  pecuniary  obliga- 
tion or  burden  or  duty,  or  any  damage  to  or 
Impairment  of  tbe  value  of  Its  remaining 
property  or  franchises,  in  any  way  resulting 
to  said  Maine  Water  Company  by  reason  of 
tbe  exercise  of  the  right  of  eminent  domain 
"ontemplated  by  said  act  of  1889,  should  be 


considered  by  said  appraisers,  and  Just  com- 
pensation therefor  should  be  included  in 
their  award. 

(4)  That  tbe  real  estate  or  other  outside 
property  not  directly  connected  with  the 
water  system,  so  far  as  Included  in  the  tak- 
ing contemplated  by  this  act,  should  be  ap- 
praised at  its  fair  market  value,  not  at 
forced  sale,  but  at  what  it  Is  fairly  worth 
to  the  seller,  under  conditions  permitting  a 
prudent  and  beneficial  sale  thereof. 

(5)  That  as  to  the  remaining  prop^y  con- 
stituting the  water  system  to  be  taken,  and 
tbe  franchises,  rights,  and  privileges  con- 
nected therewith,  neither  the  total  construc- 
tion cost  of  the  entire  water  system,  meas- 
ured at  the  date  selected  for  valuation,  nor 
such  construction  cost  less  wear  and  tear 
and  depreciation,  nor  such  construction  cost, 
thus  reduced,  and  afterwards  Increased  by 
any  adjudged  percentage  or  bonus  of  profit 
thereon,  can  constitute  the  legal  criterion  of 
the  total  values  to  be  awarded  under  the 
terms  of  this  act 

(6)  That  neither  can  the-  reproduction  cost 
thereof,  at  the  date  thus  selected,  either  new 
or  in  its  then  condition,  constitute  the  legal 
criterion  of  said  total  values. 

(7)  That  the  cost,  at  the  date  thus  select- 
ed, of  replacing  said  entire  water  system  by 
a  new  one,  differently  constructed,  but  equal 
or  even  superior  in  efilciency  to  the  one  now 
existing.  Is  not  the  legal  criterion  of  said 
total  values. 

(8)  Thac  in  order  to  determine  even  the 
structure  value  of  said  water  system,  and  to 
awjard  Just  compensation  to  said  Maine  Wa- 
ter Company  therefor,  under  the  terms  of 
this  act,  a  proper  sum  must  be  allowed  by 
the  appraisers.  In  their  sound  Judgment,  sep- 
arately or  otherwise,  in  addition  to  Its  value 
as  otherwise  established,  for  the  fact,  if 
proved,  that  such  water  system  is  not  mere- 
ly an  aggregate  of  materials  fitted  for  use, 
without  actual  business,  service,  connections, 
takers,  or  income,  but  a  going  concern,  with 
a  profitable  business  and  good  will  already 
established,  and  with  a  present  Income  as- 
sured and  now  being  earned. 

(9)  Tbat  in  determining  the  amount  thus 
to  be  added  to  measure  adequately  even  tbe 
structure  value  of  said  water  system,  the 
appraisers  should  consider,  among  other 
things,  the  present  efficiency  of  said  system, 
the  length  of  time  necessary  to  construct 
the  same  de  novo,  the  time  and  cost  needed, 
after  construction,  to  develop  such  new  sys- 
tem to  the  level  of  the  present  one  In  respect 
to  business  and  Income,  and  the  added  net  in- 
comes and  profits.  If  any,  which,  by  Its  ac- 
quirement as  such  going  concern,  would  ac- 
crue to  a  purchaser  during  the  time  required 
for  such  new  construction,  and  for  such  de- 
velopment of  business  and  income. 

(10)  That  In  addition  to  the  Items  to  be 
valued  under  request  4,  and  all  the  structure 
values  of  said  water  system  to  be  deter- 
mined in  accordance  with  requests  8  and  9, 
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the  appraisers,  imder  the  terms  of  this  act, 
must  consider  and  allow  for,  as  a  material 
and  necessary  element  of  value,  by  separate 
item  or  otherwise,  all  and  several,  the  fran- 
chises, rights,  and  privileges,  whether  now 
used  or  capable  of  being  used,  of  the  Maine 
Water  Company,  so  far  as  they  relate  in 
any  manner  to  the  territory  included  within 
the  Kennebec  water  district  and  the  towns 
of  Benton  and  Winslow,  including  specifical- 
ly all  the  rights  of  said  company  to  supply 
water  to  municipalities  and  to  all  the  In- 
habitants within  the  entire  territory  aboVe 
named,  all  rights  incidental  thereto  or  con- 
nected therewith,  and  the  right  to  receive 
and  appropriate  the  net  Incomes  and  reve- 
nues from  Its  business  enterprise  or  under- 
taking, considered  as  a  whole. 

(11)  That  the  value  of  a  franchise  depends 
on  its  productiveness  or  net  earning  power, 
present  and  prospective,  developed  or  capable 
of  development,  within  the  entire  territory 
embraced  by  the  taking;  that  whenever  net 
earning  power,  or  net  Incomes  and  revenues, 
is  to  be  determined  under  this  act,  it  Is  to  be 
so  determined  under  reasonable  water  rates, 
after  due  allowance  for  operating  expense 
and  maintenance  or  depr^ciatlou;  that  the 
value  of  all  franchises,  rights,  and  privileges 
to  be  taken  is  their  full  value,  not  to  the 
taker,  but  to  the  seller;  that  "just  compen- 
sation," under  this  act,  means  full  compen- 
sation for  everything  or  element  of  value 
taken;  and  that  nothing  less  than  such  full 
compensation  can  be  legally  awarded,  either 
under  the  terms  oftthis  act,  or  under  the  re- 
quirements of  the  constitution  of  this  state 
and  of  the  United  States. 

(12)  That  the  fact  that  the  franchises, 
rights,  and  privileges  of  said  Maine  Water 
Company  are  to  be  taken  under  this  act  in 
no  re8x>ect  destroys  or  impairs  their  value  to 
said  water  company,  and  cannot  diminish  or 
afTect  the  amount  to  be  awarded  as  just  com- 
pensation therefor. 

(13)  That  In  estimating  said  franchises, 
and  the  present  and  future  net  earning  power 
included  therein,  the  appraisers  should  duly 
weigh  the  nature  and  extent  of  these  fran- 
chises, rights,  and  privileges,  whether  the 
same  are  perpetual  or  otherwise;  also,  so  far 
as  proved,  the  rights  of  the  Maine  Water 
Company  under  all  existing  contracts,  and 
the  value  thereof;  the  extent  of  existing 
business,  and  of  the  net  Incomes  or  revenues 
now  derived  or  derivable  therefrom;  the  ex- 
isting demand  for  new  and  additional  serv- 
ices, and  for  the  development  and  increase 
of  said  business,  incomes,  and  revenues;  the 
past  and  probable  future  growth  or  decay  of 
the  territory  now  served,  or  capable  of  being 
served,  under  said  franchises,  In  population, 
In  wealth,  and  in  needs  and  uses  for  water  to 
be  supplied  by  some  water  system,  and  the 
past  and  probable  future  Increase  or  decrease 
in  said  net  incomes  and  revenues,  as  afTected 
by  these  or  other  surrounding  conditions;  al- 
so the  fact  that  by  said  taking  said  water 


company  will  be  wholly  and  forever  deprived 
of  all  said  franchises,  rights,  privileges,  earn- 
ing i)ower,  incomes,  and  revenues;  and  that 
It  is  the  duty  of  said  appraisers  to  make.  In 
their  sound  judgment,  just  and  full  compen- 
sation to  said  water  company  for  all  the 
same. 

(14)  That  the  true  measure  of  value,  un- 
der the  terms  of  this  act,  and  under  the  re- 
quirements of  the  constitutions  of  this  state 
and  of  the  United  States,  is  just  and  full  com- 
pensation to  said  water  company  for  each  and 
every  thing  of  value  of  which  it  is  to  be 
deprived  by  this  taking;  that.  In  addition  to 
the  special  property  covered  by  request  4,  the 
plant  property,  franchises,  rights,  and  privi- 
leges now  held  by  said  water  company  with- 
in the  territory  embraced  by  this  act  con- 
tain distinct  elements  of  value— First,  as  an 
asset;  and,  second,  as  a  source  of  Income, 
having,  or  not  present  and  prospective  net 
earning  power;  that  by  the  taking  under  this 
act  said  water  company  will  be  deprived, 
wholly  and  forever,  both  of  said  asset  and  of 
said  source  of  income;  that  just  compensa- 
tion to  said  company  for  what  Is  thus  com- 
pulsorlly  taken  from  It  requires  that  the  sum 
to  be  awarded  as  a  substitute  therefor  shall 
be  the  full  equivalent  of  everything  taken, 
both  in  value  as  an  asset  and  in  net  earning 
power,  and  such  a  sum  as.  In  the  sound  judg- 
ment of  the  appraisers,  will  be  the  full  money 
equivalent  of  all  the  plant,  property,  fran- 
chises, rights,  and  privileges  aforesaid,  and 
at  the  same  time,  if  prudently  invested  at 
fair  current  rates  of  Interest,  will  yield  to 
said  company  the  same  net  incomes  and  rev- 
enues, and  for  the  same  term,  that  it  will  be 
deprived  of  by  this  taking;  the  net  earning 
power,  incomes,  and  revenues  aforesaid  to  be 
determined  under  reasonable  water  rates,  aft- 
er due  allowance,  on  the  one  hand,  for  oper- 
ating expense  and  maintenance  or  deprecia- 
tion, and,  on  the  other  band,  with  due  regard 
to  the  probable  future  Increase  or  decrease 
thereof  under  all  conditions  affecting  the 
same. 

(16)  That  the  constitution  of  the  United 
States,  independent  of  the  terms  of  this  act 
requires  that  just  compensation  should  be 
made  to  said  water  company  for  all  its  plant 
property,  franchises,  rights,  privileges,  good 
will,  Incomes,  and  revenues  to  be  taken  un- 
der this  act  <tt  their  full  value,  not  to  the 
taker,  but  to  the  seller;  and,  to  secure  just 
and  full  compensation  for  all  the  same,  the 
defendants  are  entitled,  under  the  constitu- 
tion of  the  United  States,  to  have  the  court 
give,  and  the  appraisers  follow,  as  legal  rules 
and  material  elements  of  value.  In  language 
or  In  substance,  the  several  foregoing  re- 
quests; and  this  request  applies  to  each  of 
said  foregoing  requests,  separately  and  with- 
out reference  to  any  other. 

(16)  All  legal  evidence  pertinent  under  ei- 
ther of  the  foregoing  requests,  or  tending  to 
show  the  fair  market  value,  of  the  property, 
rights,  privileges,  and  franchises  taken,  M 
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far  u  ftdmlaslble  upon  general  mles  of  law, 
(hall  be  received  by  said  appraisers  at  the 
hearing  before  tliem. 

Paragrapha  13  and  14  of  the  plalntUTs  bill, 
upon  wblcb  requests  12  and  13  of  the  plaln- 
tlfl  seemed  In  part  to  be  based,  were  as  fol- 
lom: 

"(13)  Your  complainant  alleges  that,  in 
spite  of  the  dnty  Imposed  upon  said  Water- 
Tllle  Water  Company  by  Its  charter  to  supply 
pore  water.  It  has  constantly,  from  the  com- 
mencement of  Its  operations  to  the  time  of 
tbe  conveyance  and  surrender  of  its  property 
and  powers  to  tbe  Maine  Water  Company,  and 
nid  Maine  Water  Company  from  that  time 
nntfl  now,  furnished  water  so  polluted,  foul, 
andean,  impure,  and  imwholesome  as  to  be 
utterly  unfit  for  drinking  purposes  or  general 
domestic  use,  and  a  constant  menace  to  the 
health  and  lives  of  the  people  using  the  same, 
whereby  said  Watervllle  Water  Company 
and  said  Maine  Water  Company  have  utterly 
-  forfeited  their  rights  and  franchises  to  op- 
erate as  water  companies  within  said  Ken- 
nebec water  district,  and  the  towns  of  Ben- 
ton and  Wlnslow,  and  have  rendered  tbem- 
sdres  liable  to  such  processes  as  are  appro- 
priate to  work  legal  forfeiture  of  said  rights 
and  franchises. 

"(14)  Your  complainant  farther  alleges 
that  in  spite  of  the  duty  of  said  water  com- 
panies  to  render  service  at  reasonable  rates, 
said  companies  established  and  have  always 
maintained,  and  are  now  maintaining,  a 
Khednle  of  rates  or  charges  for  services  ut- 
terly disproportionate  to  the  cost  of  the  plant 
and  the  expense  of  maintaining  the  same,  and 
10  nnreasonable,  excessive,  and  extortionate 
that  said  companies  have  for  ttiis  reason  ut- 
tcriy  forfeited  their  rights  and  franchises 
to  (^)aate  as  water  companies  within  said 
Kennebec  water  district  and  tbe  towns  of 
Benton  and  Wlnslow.  and  have  rendered 
themselves  liable  to  such  processes  as  are 
appropriate  to  work  legal  forfeiture  of  sold 
rights  and  franchises." 

Argued  before  WISWELI,,  C.  J.,  and 
8TE0TJT,  SAVAGB,  POWERS,  PEABODY, 
ind  SPEAB,  JJ. 

H.  D.  Eaton,  G.  K.  Boutelle,  and  E.  R. 
Thayer,  for  plaintiff.  O.  D.  Baker,  J.  W. 
Symonds,  D.  W.  Snow,  C.  8.  Cook,  C.  L. 
Hatcliinson,  and  H.  M.  Heath,  for  defend- 
ants. 

SAVAGE.  J.  By  chapter  200  of  the  Prl- 
nte  and  Special  Laws  of  1899,  the  Kenne- 
bec water  district  was  Incorporated;  and  by 
tectton  6  it  was  empowered  to  acquire,  by  the 
oerdse  of  the  right  of  eminent  domain,  "the 
entire  plant,  property  and  franchises,  rights 
<nd  privUegea  now  held  by  the  Maine  Water 
C(Hnpany  witbJn  said  district  and  said  towns 
of  Benton  and  Wlnslow,  including  all  lands, 
vaters,  water  rights,  dams,  reservoirs,  pipes, 
macblnery,  fixtures,  hydrants,  tools,  and  all 
•PparatDS  and  appliances  owned  by  said  com- 


pany and  used  in  supplying  wato'  in  said 
district  and  towns,  and  any  other  real  estate 
hi  said  district"  This  act  was  held  constl- 
tntlonal  and  valid  in  Kennebec  Water  Dis- 
trict V.  Watervllle,  96  Me.  234,  62  AtL  774. 
The  act  further  provides  that  in  the  process 
of  the  condemnation  proceedings,  the  court 
shall  appoint  three  appraisers  for  the  purpose 
of  fixing  the  valuation  of  the  property  men- 
tioned In  section  6;  that  the  "appraisers 
shall,  upon  hearing,  fix  the  valuation  of  said 
plant,  property  and  franchises  at  what  they 
are  fairly  and  equitably  worth,  so  that  said 
Maine  Water  Company  shall  receive  just 
compensation  for  all  the  same";  and  that 
"upon  payment  or  tender  by  said  district 
of  the  amount  fixed,  and  the  performance 
of  all  other  terms  and  conditions  imposed  by 
the  court  said  entire  plant,  property,  fran- 
chises, rights,  and  privileges  shall  become 
vested  in  said  water  district" 

It  is  further  provided  that  "before  a  com- 
mission Is  Issued  to  the  appraisers,  either 
party  may  ask  for  instructions  to  the  apprais- 
ers, and  all  questions  of  law  arising  upon 
said  requests  or  upon  any  other  matters  in 
issue  may  be  reported  to  the  law  court  for 
determination  before  the  appraisers  proceed 
to  fix  the  valuation  of  the  property."  And 
it  is  at  this  last  stage  that  the  proceedings 
have  now  arrived.  The  bill  in  equity  for  the 
judicial  appraisal  and  condemnation  of  the 
property  having  been  sustained  (Kennebec 
Water  District  v.  Watervllle,  supra),  both 
parties  have  asked  for  Instructions  tO'  the 
appraisers,  and  the  questions  of  law  arising 
upon  the  requests  for  instructions  have  been 
reported  to  this  coiut  for  its  determination. 

To  say  the  least  the  method  thus  author- 
ized and  adopted  is  an  anomalous  one.  The 
questions  before  the  court  which  are  compre- 
hensive in  scope  and  minute  In  detail.  In  ef- 
fect relate  to  the  admissibility  of  evidence; 
and  yet  they  must  be  decided  before  the 
court  knows  or  can  know  what  specific  evi- 
dence will  be  offered  or  relied  upon,  or  to 
what  conditions  the  evidence  will  be  applica- 
ble. In  such  case,  it  is  evident  that  the  an- 
swers must  be  general  in  character.  The 
conditions  siuroundlng  properties  like  tbe  one 
here  proposed  to  be  taken  are  so  variant  that 
It  is  difficult  and  in  some  particulars  Impos- 
sible, to  lay  down  rules  of  value  which  will 
properly  apply  to  all  cases  without  modifica- 
tion. It  was  intimated  in  Ames  v.  Un.  Pac. 
By.  Co.  (C.  C.)  64  Fed.,  at  page  178,  that  no 
hard  and  fast  rule  could  be  made  applicable 
to  aU  properties  under  all  conditions. 

And  it  may  be  said  further  that  owing  to 
this  fact,  and  to  the  fact  that  in  scarcely 
any  two  cases  are  the  statutes  authorizing 
condemnation  proceedings  alike,  so  far  as 
they  provide  for  an  estimate  of  the  different 
elements  of  value,  the  expressions  of  other 
courts,  and  results  arrived  at  by  them,  are 
frequently  of  less  authority  than  they  other- 
wise would  be. 

It  should  be  noticed  that  this  la  a  Mil  In 
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equitj',  to  be  heard  and  determined,  except 
as  otherwise  provided,  according  to  the  prac- 
tice in  equity.  The  heax'ings,  except  upon 
questions  of  law  reserved  apon  report  or  ex- 
ceptions, are  to  be  before  a  single  Justice. 
A  single  Justice  is  to  make  all  necessary  or- 
ders and  decrees.  And  the  act  contemplates 
that  the  Justice  who  directs  the  Issuing  of  a 
commission  to  the  appraisers  may  instruct 
them  in  regard  to  the  manner  of  the  per- 
formance of  their  duties.  The  requests  for 
such  Instructions  can  be  considered  by  this 
court  only  when  they  raise  questions  of  law. 
So  we  construe  the  act  in  question.  In  this 
view,  plaintifTs  requests  1,  14,  and  15  are 
not  open  for  consideration  by  this  court 
They  relate  to  details  of  procedure,  and  raise 
no  questions  of  law.  They  relate  to  ques- 
tions concerning  which  the  sitting  Justice 
may.  In  his  discretion,  give  or  withhold  in- 
structions, according  as  be  may  think  they 
are,  or  are  not,  practicable,  and  useful  to 
the  parties,  the  appraisers,  and  the  court 
The  same  remarks  apply  to  plaintifTs  re- 
quest 16,  in  part  Of  course,  the  appraisers 
must  make  a  report  of  their  doings,  and  the 
statute  requires  that  in  their  report  they 
shall  state  the  date  as  of  which  the  valua- 
tion is  fixed.  But  beyond  this,  it  Is  for  the 
sitting  Justice  below  to  pass  upon  this  request 
and  not  for  this  court 

Before  entering  upon  a  consideration  of 
the  requests  seriatim,  we  think  it  will  be 
expedient  to  discuss  certain  general  proposi- 
tious  which  concern  and  must  qualify  or  lim- 
it the  answers  to  be  given  to  many  or  all  of 
the  requests. 

First  as  to  the  subjects  of  valuation:  In 
substance,  it  Is  claimed  by  the  defendants 
(request  2),  and  conceded  by  the  plaintiff, 
that  the  latter.  If  it  takes  anything,  must 
take  every  item  of  property  held  by  the 
Maine  Water  Company  in  the  Kennebec 
water  district  (the  city  of  Watervllle  and  the 
Fairfield  village  corporation),  and  in  Benton 
and  Winslow,  at  the  date  of  the  appraisal, 
whether  specifically  named  In  the  act  or 
not  We  think  it  must  be  so  held.  And  for 
every  such  item  of  value  the  Maine  Water 
Company  is  entitled  to  "Just  compensation." 
This  includes  the  real  estate  or  other  proper- 
ty, If  any,  not  connected  with  the  water 
system.  It  includes  the  plant  or  physical 
systemi  real  and  personal.  It  Includes  all 
the  franchises,  rights,  and  privileges  held  by 
the  Maine  Water  Company  in  the  territory 
described,  except  the  franchise  to  be  a  cor- 
poration. It  Is  unnecessary  to  particularize 
further.  The  plaintiff  criticises  the  use  of 
the  phrase  "capable  of  being  exercised,"  in 
speaking  of  franchises  in  request  2.  But  we 
think  it  is  unobjectionable.  Whatever  fran- 
chise the  Maine  Water  Company  holds  In 
this  territory  is  to  be  taken  from  it,  and  must 
be  paid  for.  Its  existence  is  the  criterion, 
not  whether  it  Is  being  exercised  or  not. 
Joy  V.  Grindstone  Neck  Water  Co.,  85  Me. 
109,  26  Atl.  1052.    It  may  be  doubted  wheth- 


er the  Maine  Water  Company  has  any  fran- 
chise in  tills  territory  which  it  Is  not  now 
exercising.  It  has  some  franchises  which 
undoubtedly  will  be  more  fully  exercised  than 
at  present  in  the  course  of  the  development 
of  its  system.  If  it  Is  allowed  to  continue  in 
possession  of  It  It  would  be,  however,  rath- 
er the  extension  of  the  use  or  exercise  of  a 
franchise,  than  the  exercise  of  an  unused 
franchise. 

Secondly,  as  to  reasonable  rates:  We 
think  it  is  clear  that  the  pecuniary  value  of 
the  property  of  the  Maine  Water  Ciompany, 
both  plant  and  franchises,  depends,  to  a  con- 
siderable extent,  upon  the  financial  returns 
it  can  be  made  to  yield  to  the  stockholders; 
that  Is,  upon  its  net  income.  The  franchise 
or  right  to  do  business.  If  unproductive.  Is 
of  little  value;  and  it  stands  to  reason  that 
the  plant  as  a  structure,  irrespective  of  fran- 
chise, if  the  business  were  profitable,  would 
be  worth  more,  and  would  sell  for  more,  than 
if  the  business  were  unprofitable.  The  basis 
of  income,  of  course.  Is  the  tolls  charged  and 
received.  If  the  Maine  Water  (Company 
were  doing  a  private  business,  knowing  Its 
present'  net  income,  and  the  facts  tending 
to  show  a  probable  increase  in  the  future  or 
otherwise,  it  would  be  comparatively  easy  to 
approximate  the  present  value  of  its  plant 
and  franchisea  But  it  is  not  doing  a  private 
business.  It  is  not  a  private  corporation. 
The  value  of  its  property  cannot  be  appraised 
as  If  It  were  a  private  corporation,  doing  a 
private  business.  Cotting  v.  Kansas  City 
Stock  Yards  Co.  (C.  C.)  82  Fed.  850.  It  Is 
a  quasi  public,  or  public  service,  corporation. 
In  pursuit  of  legitimate  gain,  it  has  devoted 
its  property  to  a  public  use.  In  that  way 
the  public  have  acquired  an  interest  in  the 
use  of  the  property.  The  company  owes  a 
duty  to  the  public  as  well  as  to  its  stock- 
holders. It  must  serve  the  public  faithfully 
and  Impartially,  and  must  charge  no  more 
than  reasonable  rates  for  service.  Bruns- 
wick Gaslight  Co.  T.  United  Gas,  Fuel  & 
Light  Co.,  86  Me.  532,  27  Atl.  526,  35  Am. 
St  Bep.  .385.  The  legislature  may  limit  the 
tolls  of  such  a  corporation  so  that  they  shall 
be  reasonable.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77;  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct.418,  42  L.  Ed.  819.  Unrea- 
sonable charges  may  be  reached  by  the  re- 
straining hand  of  the  court  Thus  far  the 
parties  agree.  And  It  may  be  said  that  the 
fair  and  equitable  value  of  the  system  of  the 
Maine  Water  Company,  as  a  whole,  may.  In 
a  large  sense,  be  measured  by^ts  net  Income 
at  reasonable  rates,  taking  into  account  fu- 
ture probabilities.  But  the  plaintiff  (request 
4)  asks  us  to  say  that  "what  would  be  rea- 
sonable rates  can  be  determined  only  after 
and  by  means  of  a  valuation  of  the  com- 
panies' property,"  and  that  "the  actual  rates* 
which  may  have  been  charged  by  the  com- 
panies, ai^d  their  actual  earnings,  have  no 
bearing  on  the  value  either  of  the  companies' 
plant  or  property,  or  of  their  franchises,  and 
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ire  immaterial."  On  the  other  band,  the  de- 
fendants state  their  proposition  in  these 
words  (request  11):  "That  the  value  of  a 
traDchise  depends  on  Its  productiTenesB  or 
net  earning  power,  present  and  prospective, 
developed  or  capable  of  development,  within 
the  entire  territory  embraced  by  the  taking; 
that  whenever  net  earning  power,  or  net  in- 
comes and  revenues,  is  to  be  determined  tm- 
der  this  act.  It  is  to  be  so  determined  under 
reasonable  water  rates,  after  due  allowance 
for  operating  expense  and  maintenance  or 
depreciation." 

Waiving  other  questions  for  the  time  be- 
ing, it  will  be  seen  that  "reasonable  water 
rates"  lie  at  the  foundation  of  this  proposi- 
tion. But  so  far  we  are  not  in  any  way  aid- 
ed in  determining  how  they  should  be  ascer- 
tained. The  differing  forms  in  which  the 
parties  have  presented  their  requests  upon 
this  subject  have  given  rise.  In  argument,  to 
the  question  whether  the  reasonableness  of 
the  rates  depends  upon  the  value  of  the  prop- 
erty, or  whether  the  value  of  the  property 
depends  upon  the  income  derived  at  reason- 
able rates.  Bat  the  requests  do  not  present 
the  question  in  this  form.  The  plaintiff  asks 
that  reasonable  rates  be  made  to  depend  up- 
on the  value  of  the  property,  and  we  think 
this  is  correct,  as  far  as  It  goes,  as  we  shall 
hare  occasion  to  show  hereafter.  The  de- 
fendants say  that  the  value  of  the  franchise 
(that  Is,  of  the  right  to  do  the  business),  de- 
pends upon  the  net  Income  at  reasonable 
rates.  And  this  is  also  correct,  as  far  as  it 
goes.  Monongahela  Navigation  Co.  v.  U.  S., 
148  V.  S.  312,  13  Sup.  Ct.  622,  37  L.  Ed.  463. 
One  refers  to  the  value  of  the  p/operty  in 
gross;  the  other,  to  the  value  of  the  fran- 
chise. Bu^the  value  of  the  property  is  not 
the  only  element  to  be  considered  in  deter- 
minlns  what  are  reasonable  rates,  y  As  de- 
clared In  Smyth  v.  Ames,  168  U.  S.  M66,  18 
Sop.  Ct  418,  42  li.  EU.  819,  the  basis  of  aU 
calculation  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  public  service  corporation 
is  the  fatar  value  of  the  property  used  by  it 
for  the  convenience  of  the  public.  Yet  while 
the  company  Is  entitled,  so  far  as  this  case 
(hows,  to  a  fair  return  upon  the  value  of  the 
property  used  for  the  public  at  the  time  it  is 
bebig  used,  the  public  (that  is,  the  customers) 
may  demand  that  the  rates  shall  be  no  higher 
than  the  services  are  worth  to  them,  not  In 
the  aggregate,  but  as  individuals.  ^The  value 
of  the  services  in  themselves  is  to  He  consid- 
ered, and  not  exceeded.  These  views  seem  to 
be  consonant  with  reason.  They  are  also  es- 
tablished by  the  highest  Judicial  authority  in 
our  country,  v 

In  Smyth  T.  Ames,  169  TJ.  8.  466.  at  page 
554, 169  U.  a,  page  433,  18  Sup.  Ct.,  42  L.  Ed. 
M9,  the  court  said:  "Such  a  corporation  was 
'seated  for  public  purposes.  It  performs  a 
function  of  the  state.  Its  authority  to  ezer- 
<:i«e  the  right  of  eminent  domain  and  to 
charge  tolls  was  given  primarily  for  the  ben- 
efit of  the  public.    It  is  under  governmental 


control,  though  such  control  must  be  exercis- 
ed with  due  regard  to  the  constitutional  guar- 
anties for  the  protection  of  its  property.  It 
cannot,  therefore,  be  admitted  that  a  raibroad 
corporation  maintaining  a  highway  under  the 
authority  of  the  state  may  fix  its  rates  vrith  a 
view  solely  to  its  own  interests,  and  Ignore 
the  rights  of  the  public.  But  the  rights  of 
the  publle  would  be  ignored  if  rates  for  the 
transportation  of  persons  or  property  on  a 
railroad  are  exacted  without  reference  to  the 
fair  value  of  the  property  used  for  the  public, 
or  the  fair  value  of  the  services  rendered,  but 
in  order  simply  that  the  corporation  may 
meet  operating  expenses,  pAy  the  interest  on 
its  obligations,  and  declare  a  dividend  to 
stockholders."  Again,  at  page  547,  169  U.  S., 
page  434,  18  Sup.  Ct.,  42  L.  Ed.  819:  "What 
the  company  is  entitled  to  ask  Is  a  fair  return 
upon  the  value  of  that  which  It  employs  for 
the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that 
no  more  be  exacted  for  the  use  of  a  public 
highway  than  the  services  rendered  by  It  are 
reasonably  wprth."  Of  course,  the  same 
principles  apply  to  the  water  rates  as  to  rail- 
road rates.  San  Diego  Land  &  Town  (3o.  v. 
National  City,  174  U.  S.  739,  19  Sup.  Ct  804, 
43  L.  Ed.  1154.  In  the  case  last  cited  it  was 
claimed  by  the  appellant,  as  bearing  upon 
Just  or  reasonable  rates  for  water  service, 
that  the  court  should  take  into  consideration 
the  cost;  the  cost  per  annum  of  operating 
the  plant,  including  Interest  paid  on  money 
borrowed,  and  reasonably  necessary  to  be 
used  hi  constructing  the  same;  the  annual  de- 
preciation of  the  plant  from  natural  causes  re- 
sulting from  its  use;  and  a  fair  net  profit 
The  court  said,  at  page  757,  174  TJ.  S.,  page 
811,  19  Sup.  Ct,  43  L.-  Ed.  1154:  "Undoubt- 
edly, all  these  matters  ought  to  be  taken  into 
consideration,  and  such  weight  be  given 
them,  when  rates  are  being  fixed,  as,  nnder 
all  the  circumstances,  will  be  Just  to  the  com- 
pany and  to  the  public.  The  basis  of  calcu- 
lation suggested  by  the  appellant  is,  however, 
defective,  In  not  requiring  the  real  value  of 
the  property,  and  the  fair  value  in  themselves 
of  the  services  rendered,  to  be  taken  into  con- 
sideration. What  the  company  Is  entiUed  to 
demand,  in  order  that  It  may  have  Just  com- 
pensation, is  a  fab:  return  upon  the  reason- 
able value  of  the  property  at  the  time  it  Is 
being  used  for  the  public." 

In  Covington  &  Lexington  Turnpike  Road 
Co.  V.  Sanford,  364  U.  S.  578,  17  Sup.  Ct  198, 
41  L.  Ed.  560,  it  was  held  that  the  nature  and 
value  of  the  service  rendered  by  a  turnpike 
company  bear  upon  the  reasonableness  of 
rates  charged.  And  in  the  same  case  It  was 
held  thut  other  considerations  were  Involved, 
such  as  "the  reasonable  cost  of  maintaining 
the  road  In  good  condition  for  public  use,  and 
the  amount  that  may  have  been  really  and 
necessarily  Invested  In  the  enterprise." 

In  Cottlng  V.  Kansas  City  Stockyards  Com- 
pany, 183  U.  S.  79,  22  Sup.  Ct  30,  46  L.  Ed. 
92,  decided  since  these  proceedings  were  be- 
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gun,  Mr.  Justice  Brewer  declared  (page  91, 
183  U.  &,  page  85,  22  Sup.  Ct,  46  L.  Ed.  02), 
that  the  present  value  of  tbe  property  la  the 
basis  by  which  the  test  of  reasonableness  is 
to  be  determined,  although  the  actual  cost  is 
to  be  considered,  and  that  the  yalue  of  the 
services  rendered  to  each  Individual  Is  also 
to  be  considered. 

In  the  same, case,  at  page  96, 183  U.  S.,  page 
37,  22  Sup.  Ct,  46  L.  Ed.  92,  the  case  of  Can- 
ada Southern  Railway  Oo.  v.  International 
Bridge  Co.,  8  App.  Cas.  723,  was  cited  with 
approval  to  the  point  that  the  question  is  not 
what  profit  it  may  be  reasonable  for  a  com- 
pany to  make,  but  what  it  is  reasonable  to 
charge  to  the  person  who  is  charged.  And 
Mr.  Justice  Brewer  adds:  "The  question  is, 
always,  not  what  does  he  make,  as  the  aggre- 
gate of  his  profits?  but,  what  is  the  value  of 
the  services  which  be  renders  to  the  one  seek- 
ing and  receiving  such  services?  Of  course, 
it  may  sometimes  be,  as  suggested  in  the 
opinion  of  Lord  Chancellor  Selborne,  that 
the  amount  of  the  aggregate  profits  may  be 
a  factor  in  considering  the  question  of  the 
reasonableness  of  the  charges;  but  it  is  only 
one  factor,  and  it  is  not  that  which  finally 
determines  the  question  of  reasonableness." 

We  deem  the  principles  established  by  the 
supreme  court  of  the  United  States  as  af- 
fecting the  reasonableness  of  rates  of  public 
service  corporations  to  be  authoritative.  The 
rates  of  such  corporations  are  within  the  pro- 
tection of  the  fourteenth  amendment  to  the 
federal  constitution.  Beagan  v.  Farmers' 
Loan  &  Trust  Co.,  164  U.  S.  362,  14  Sup.  Ct 
1047,  38  L.  Ed.  1014;  Covington  &  Lexing- 
ton Turnpike  Road  Co.  v.  Sanford,  supra; 
Smyth  V.  Ames,  supra;  San  Diego  Land  Co. 
V.  National  City,  supra.  And  the  declara- 
tions of  the  highest  federal  court  thereon  are 
of  controlling  force. 

The  elemental  principles  thus  far  noted 
may  be  summarized  as,  on  tbe  one  hand,  the 
right  of  the  company  to  derive  a  fair  income, 
based  upon  the  fair  value  of  the  property  at 
the  time  it  is  being  used  for  the  public,  tak- 
ing into  account  the  cost  of  maintenance  or 
depreciation,  and  current  operating  expenses: 
and,  on  the  other  hand,  the  right  of  the  pub- 
lic to  have  no  more  exacted  than  the  serv- 
ices in  themselves  are  worth. 

In  some  of  the  cases  to  which  we  have 
referred,  it  is  suggested  that  there  may  be 
instances  where  these  two  principles  will 
dash,— where  public  service  rendered  at  rates 
not  higher  than  the  service  In  itself  is  worth 
tn«y  produce  less  than  a  fair  income,  or  no 
net  Income  at  all.  But  we  assume  that  it  is 
unnecessary  to  discusa  this  question  here, 
(or  neither  upon  the  face  of  the  bill  and  an- 
swer, nor  in  the  requests  for  instructions, 
nor  in  the  arguments  of  counsel,  is  there  any 
suggestion  that  what  will  be  reasonable  rates 
for  the  public  in  this  case  will  not  also  be 
reasonable  rates  for  tbe  company. 

There  Is  another  matter  which  we  think 
may  fairly  be  considered  In  connection  witb 


the  reasonableness  of  rates.  We  think  some- 
thing may  be  allowed  in  this  respect  for  the 
risks  of  the  original  enterprise,  if  there  were 
any.  ^  It  is  common  sense  that  they  who  in- 
vest their  money  in  hazardous  enterprises 
may  reasonably  be  entitled,  for  a  time,  at 
least,  to  larger  returns  than  would  be  the 
case  if  the  success  of  tbe  imdertaklng  were 
assured  from  the  beginning.  The  plaintiff, 
in  request  11,  concedes  that  such  risks  may 
be  considered  In  valuing  the  franchise.  But 
inasmuch  as  the  value  of  the  franchise  de- 
pends chiefiy  upon  the  net  Income  which 
may  be  produced  by  its  exercise  at  reason- 
able rates,  as  has  already  been  stated,  it  fol- 
lows, we  think,  that  the  reasonableness  of 
the  rate  may  be  affected  by  the  degree  of 
risk  to  which  tbe  original  enterprise  was  nat- 
urally subjected.  This  does  not  mean  un- 
foreseen or  emergent  risks,  but  such  as  may 
have  been  justly  contemplated  by  those  who 
made  the  original  investment  We  use  the 
word  "chiefly,"  because  we  apprehend  that 
a  franchise,  even  of  an  improfitable  business, 
might  have  a  temporary  value  for  some  pur- 
poses. But  that  condition  does  not  seem  to 
exist  in  this  case.  The  element  of  risk,  how- 
ever, is  not  controlling.  It  is  only  one  ele- 
ment It  is  to  be  fairly  considered  In  con- 
nection with  the  other  elements  named.  To 
say  Just  how  must  allowance  should  be 
made,  and  for  how  long  a  period,  requires 
the  exercise  of  a  careful,  conservative,  and 
dlBcriminating  Judgment  If  allowance  be 
sought  on  account  of  this  element  of  original 
risk,  we  think  It  will  be  permissible  at  tbe 
same  time  to  inquire  to  what  extent  the  com- 
pany has  already  received  income  at  rates  In 
excess  of  what  would  otherwise  be  reason- 
able, and  thus  has  already  received  compen- 
sation for  this  risk.  This  latter  inquiry 
should  be  limited  to  this  specific  purpose, 
and  is  not  open,  as  we  shall  hold,  wxd&e 
plaintiff's  request  13. 

Thirdly,  as  to  the  character  and  duration 
of  tbe  franchises:  It  must  be  evident  that 
the  value  of  the  plant  and  the  franchises 
themselves,  whether  taken  separately  or  as 
a  whole,  is  affected  by  the  character  and  du- 
ration of  the  franchises.  Bristol  v.  Bristol 
&  W.  Waterworks,  19  R.  1.  413,  34  AtL  359, 
82  L.  R.  A.  740;  Re  Brooklyn,  143  N.  Y. 
596,  88  N.  E.  983,  26  L.  R.  A.  270.  An  ex- 
clusive franchise  to  do  a  profitable  business 
is  worth  more  than  one ,  which  Is  not  ex- 
clusive. A  perpetual  franchise  to  do  a  profit- 
able business  is,  or  may  be,  worth  more  than 
one  which  is  subject  to  repeal. 

The  plaintiff  (request  9)  asks  an  instruc- 
tion that  the  franchises  now  held  by  the 
Maine  Water  Company  are  In  no  way  ex- 
clusive. The  defendants  suggest  that  wheth- 
er tbe  franchises  are  exclusive,  or  not,  is  a 
question  for  the  appraisers  to  answer  after 
the  charters  have  been  put  in  evidence,  and 
not  for  the  court,  in  the  first  instance,  at 
least.  We  do  not  think  so.  Certain  acts  In- 
corporating the  WatervUle  Water  Company 
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and  the  Maine  Water  Company,  and  grant- 
ing to  tbem  powen  and  franchiBes,  are  re- 
fened  to  In  the  bill  and  are  admitted  by 
the  answer.  They  aie  necessaiily  In  the 
caw  without  further  proof.  The  plaintiff 
may  properly  ask  for  a  conBtmction  of  the 
tranchlseB  granted  by  those  acts.  Such  con- 
struction la  a  matter  of  law. 

We  have  not  searched  for  other  grants  of 
franchlseB  than  those  contained  in  plaintiff's 
requests  7  and  8.  It  1b  not  our  duty  to  do 
to.  Bat  we  have  no  hesitation  In  saying, 
tMt  so  far  as  the  franchises  granted  by 
those  acts  are  concerned,  they  are  not  ex- 
dnslTe.  The  legislature  may  at  any  time, 
according  to  its  own  wisdom,  grant  to  the 
mnnlcipalitles  ■within  which  this  water  sys- 
tem  iB  situated  franchises  similar  to  the  ones 
in  question.  It  may  grant  similar  franchises 
to  one  or  more  corporations  like  the  Water- 
TlUe  Water  C!ompany  or  the  Maln6  Water 
Company.  In  re  City  of  Brooklyn,  143  N. 
I.  see.  38  N.  E.  983,  26  L.  R.  A.  270;  Long 
Island  Water  Supply  Company  t.  Brooklyn, 
166  U.  S.  685,  17  Sup.  Ct  718,  41  L.  Ed.  1165. 
It  has  granted  similar  franchises  to  tliis 
plaintiff,  a  municipal  district,  and  has  even 
authorized  It  to  take  away  from  the  defend- 
ant water  company  all  the  franchises  It 
holds  within  the  district  and  Benton  and 
Wlnslow.  Kennebec  Water  District  ▼.  Wa- 
tenrllle,  96  Me.  234.  52  Atl.  774.  But  the 
defendants  say  that  the  Maine  Water  Com- 
pany waa  "practically  In  the  enjoyment  of 
an  excluslye  franchise,"  because  it  had  no 
competitor,  although  Its  franchise  may  not 
be  l%ally  an  exclusive  one;  citing  Gloucester 
Water  Co.  v.  Gloucester,  179  MasQ.  365,  60 
N.  a  977.  And  we  say  that/the  fact  that 
the  company  was  doing  its  business  without 
competition  may  and  should  be  considered 
by  the  appraisers  when  they  are  valuing 
the  property  of  the  defendant  as  a  going  con- 
cern. That  fact  Is  one  of  the  characteristics 
of  the  going  business,  and  may  enhance  its 
value,  y  We  are  considering  now  only  the 
legal  ffltnation  of  the  company.  There  is  a 
difference  between  a  franchise  which  is  prac- 
tically exclusive  and  one  which  is  actually 
excloslTe,  as  there  is  a  difference  between 
micertalnty  and  certainty.  The  distinction 
la  vital  In  principle,  and  it  may  be  import- 
ant In  fixing  value.  Of  how  much  or  how 
little  importance  It  Is  can  only  be  estimated 
h]r  the  appraisers  after  hearing  the  evidence. 

Again,  the  charters  under  which  the  com- 
pany operates  are  subject  to  repeal  by  the 
legislature.  Bev.  St  c.  46,  i  23.  The  fran- 
chises are  not  x>erpetiial  and  Irrevocable.  It 
may  be  that  It  is  extremely  unlikely  that  the 
legislature  would  repeal  the  charters  with- 
out providing  for  compensation  In  some  way. 
The  probabllitiea  are  fairly  open  to  consid- 
eiation.  Bat  the  legal  condition  exists.  It 
Is  a  factor  to  be  considered  for  what  it  Is 
worth. 

Havbig  considered  these  general  proposi- 
ttoni,  which  are  far-reaching,  and  which  af- 


fect substantially  all  of  the  requested  in- 
structions, it  will  now  be  comparatively  easy 
to  pass  upon  the  several  requests  in  the 
form  In  which  they  are  presented. 

CI)  Plaintiff's  Bequests. 

The  plaintiff.  In  request  2,  asks  that  the 
actual  cost  of  the  plant  and  property,  to- 
gether with  proper  allowances  for  deprecia- 
tion, be  declared  to  be  legal  and  competent 
evidence  upon  the  question  of  the  present 
value  of  the  same.  We  so  hold.  It  Is  com- 
petent evidence,  but  it  1b  not  conclusive.  It 
is  not  a  controlling  criterion  of  value,  but 
It  Is  evidence.  National  Waterworks  Co.  v. 
Kansas  City,  10  C.  C.  A.  653,  62  Fed.  853, 
27  £>.  R.  A.  827;  Smyth  r.  Ames,  supra;  San 
Diego  Land  Co.  v.  National  City,  supra;  Cot- 
ting  V.  Kansas  City  Stockyards  Co.,  supra; 
Westchester  Turnpike  v.  Westchester  Coun- 
ty, 182  Pa.  40,  37  Ati.  905;  Griffin  t.  Golds- 
boro  Water  Co.,  122  N.  O.  206,  30  S.  B.  319, 
41  L.  R.  A.  240.  Of  conrse,  this  element  Is 
subject  to  inquiry  as  to  whether  the  works 
were  built  prudentiy,  and  wheth»  they  were 
,  built  when  prevailing  prices  were  high,  so 
that  actual  cost,  in  such  respects,  may  exceed 
present  value.  Beagan  v.  Farmers'  Loan  & 
Trust  Co.,  154  tJ.  8.  362,  14  Sup.  Ct.  1047, 
88  L.  Ed.  1014;  San  Diego  Land  &  Town  Ca 
T.  National  City.  174  U.  S.  739,  19  Sup.  Ct 
804,  43  L.  Ed.  1154. 

The  remainder  of  plaintifTs  request  2  asks 
that  the  companies  be  directed  to  produce 
their  book  accounts  and  other  documentary 
evidence  bearing  upon  the  question  of  cost 
before  the  appraisers.  This  request  raises 
no  question  of  law,  and  cannot  be  considered 
by  us. 

PlaintUTs  request  8  ought  not  to  be  given 
in  the  form  in  which  it  is  presented,  which 
is  that  "under  no  circumstances  can  the 
value  of  the  plant  of  the  companies  be  held 
to  exceed  the  cost  of  prMucing  at  the  pres- 
ent time  a  plant  of  equal  capacity  and  mod- 
em design."  Among  other  things,  it  leaves 
out  of  account  the  fact  that  It  is  the  plant 
of  a  "going  concern,"  and  it  seeks  to  sub- 
stitute one  of  the  elements  of  value  for  the 
measure  of  value  itself.  Montgomery  Coun- 
ty y.  Bridge  Company,  110  Pa.  54,  20  Ati. 
407.  We  shall  discuss  further  the  compe- 
tency of  the  cost  of  reproduction  when  we 
consider  defendants'  requests  6  and  7. 

We  have  already  discussed  sufficiently  the 
first  two  propositions  of  plaintiff's  request  4. 
The  deduction  sought  to  be  established  by 
the  third  proposition  Is  that  "the  actual  rates 
which  may  have  been  charged  by  the  com- 
panies, and  their  actual  earnings,  have  no 
bearing  on  the  value  either  of  the  companies' 
plant  or  property,  or  of  their  franchises,  and 
are  Immaterial."  We  cannot  say  this  as  a 
matter  of  law.  As  a  matter  of  proof,  we 
think  the  evidence  of  such  facts  is  admis- 
sible and  material.  The  value  of  the  evi- 
dence, however,  depends  upon  whether  the 
appraisers  shall  find  that  the  rates  charged 
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have  been  reasonable  or  not  U  reason- 
able, these  facts  furnlsb  one  important  test, 
but  not  the  only  one,  In  fixing  the  present 
value  of  plant  and  franchises.  Monougahela 
Co.  y.  United  States,  supra.  But  If  the 
charges  have  been  excessive,  past  receipts 
should  not  be  regarded  by  the  appraisers  as 
a  proper  test  of  value.  Getting  v.  Kansas 
City  Stockyards  Co.  (G.  C.)  82  Fed.  850. 

We  omit  plaintiff's  request  5.  In  argu- 
ment, the  counsel  on  both  sides  seem  to  agree 
that  the  selling  price  of  the  capital  stock  of 
the  water  company  Is  not  to  be  considered 
as  affecting  the  valuation  of  the  property. 
The  plaintiff  does  so  in  part  on  general  prin- 
ciples; the  defendant,  because  of  the  special 
circumstances  of  this  particular  case;  and 
it  is  immaterial  to  the  present  discusslbn 
which  is  right.  If  the  claim  of  the  defend- 
ants that  the  entire  capital  stock  of  the  Wa- 
tervlUe  Water  Company  is  owned  by  the 
Maine  Water  Company,  and  that  the  capital 
stock  of  the  Maine  Water  Company  repre- 
sents not  only  the  property  in  the  Water- 
vlUe  system,  but  also  of  many  others  In 
other  towns  and  cities  of  the  state,  is  found 
to  be  correct,  certainly  the  selliag  nrice  of 
capital  stock  will  afford  no  aid  in  fixing  the 
value  of  the  Waterville  system. 

We  think  the  appraisers  should  be  in- 
structed in  accordance  with  plaintiff's  re- 
quests 6  and  10,  without  any  qualification. 
They  ask  that  the  quality  of  the  water  fur- 
nished and  of  the  service  rendered,  and  the 
fitness  of  the  plant  and  of  the  source  of  wa- 
ter supply  to  meet  reasonable  requirements 
in  the  present  and  future,  be  deemed  material 
upon  the  question  of  present  value. 

We  have  already  discussed  sufficiently 
plaintiff's  requests  7  and  8,  and  to  some  ex- 
tent its  request  9.  This  last  request  is  that 
"the  appraisers  shall  regard  the  franchises 
of  the  companies  as  entitling  them  to  con- 
tinue business  as  a  going  concern,  but  8ul>- 
ject  to  all  proper  legal  duties  governing  pub- 
lic service  companies."  So  far,  we  think 
the  instruction  should  be  given.  National 
Waterworks  Co.  v.  Kansas  City,  10  C.  C.  A. 
653,  62  Fed.  853,  27  L.  R.  A.  827;  Newbury- 
port  Water  Co.  v.  Newburyport,  168  Mass. 
541,  47  N.  E.  533.  The  matter  of  exclusive 
franchise  referred  to  in  this  request  has  al- 
ready been  disposed  of.  The  remainder  of 
the  request  is  that  "the  franchise  shall  not 
be  otherwise  appraised  or  valued."  In  its 
present  form,  this  Is  not  approved.  It  is, 
to  say  the  least,  likely  to  be  misleading.  If 
it  means  to  Include  all  of  the  franchises  of 
the  companies,  so  far  as  they  have  been  dis- 
closed to  us,  it  is  unobjectionable.  But  if  It 
is  intended  to  include  all  franchises  not  now 
exercised  by  the  going  concern,  or  future  ex- 
tensions of  the  use  of  franchises  now  exer- 
cised, it  is  objectionable.  The  plaintiff  will 
take  all  of  the  franchises  of  the  companies, 
except  the  franchise  to  be  a  corporation,  and 
for  all  of  these  franchises  of  which  it  will 


be  deprived  the  Maine  Water  Company  will 
be  entitled  to  Just  compensation. 

Plaintiff's  request  11,  In  so  far  as  It  says 
that  "in  fixing  the  value  of  the  companies'    . 
franchises  the  appraisers  may  give  such  le-    | 
gard  as  is  demanded  by  ample  and  fair  pub-    ' 
lie  policy  to  the  past  investment  risks,  and    ' . 
services  of  the  companies,  and  to  the  rea-    ]' 
sonably  Just  expectations  which  those  who    i 
made  the  Investment  had  in  mind  when  so    i 
investing,"  is  approved.     We  have  already    ' 
discussed  this  proposition  in  a  former  part 
of  this  opinion,  relating  to  reasonable  rates, 
to  which  we  think  it  properly  relates. 

The  remainder  of  request  11  is  not  ap- 
proved. It  Is  that  in  fixing  the  value  of  the 
companies'  franchises  the  appraisers  may 
give  regard  "to  the  faithfulness  or  unfaith- 
fulness shown  by  the  companies  in  the  per- 
formance of  their  public  duty  and  obligation 
to  furnish  pure  water  at  reasonable  rates." 
We  do  not  think  that  past  faithfulness  or 
unfaithfulness  in  the  exercise  of  a  franchise 
bears  any  such  relation  to  the  present  value 
of  it  as  to  make  it  a  proper  matter  for  con- 
sideration. It  is  the  franchise  as  it  now 
exists  which  is  to  be  taken  and  paid  for.  It 
is  the  rlglit  to  do  business  now,  under  and 
within  the  charter,  which  must  be  appraised, 
irrespective  of  the  past  use  of  that  right. 
If  past  misconduct  has  Incidentally  resulted 
in  lessened  business,  that  matter  will  have 
due  consideration  under  other  heads.  But  in 
this  process  of  condemnation  of  property,  the 
owner  is  not  to  be  punished  for  past  misuse 
of  it 

Requests  12  and  13  may  be  conslda:ed  to- 
gether. They  seem  to  imply  that  the  com- 
panies in  the  past  have  been  imfaitbful  in 
the  performance  of  their  public  duties,  both 
by  furnishing  impure  water  and  by  charging 
excessive  rates,  and  by  reason  thereof  it  is 
claimed  that  the  companies  "have  rendered 
themselves  liable  to  such  processes  as  are 
appropriate  to  work  legal  forfeiture"  of  their 
rights  and  franchises,  and  that  this  liability 
to  forfeiture  is  to  be  considered  in  fixing  the 
value  of  the  property.  We  cannot  give  our 
assent  to  this  doctrine.  If  these  franchises 
have  become  forfeitable  for  misbehavior  of 
the  companies,  the  remedy  is  found  in  quo 
warranto  brought  by  the  state,  and  only  by 
the  state.  Any  Individual  affected  by  the 
wrongful  conduct  of  the  companies  might 
have  invoked  the  interventiou  of  the  state. 
But  tills  does  not  seem  to  have  been  done. 
On  the  contrary,  It  is  proposed  to  take  these 
franchises  as  they  are.  Even  If  forfeitable, 
they  have  not  been  forfeited.  They  are  In 
full  force  and  vigor.  They  must  be  valued 
as  living  franchises,  not  as  dead  or  mori- 
bund. Whether  the  state  would  ever  insti- 
tute process  for  forfeiture,  and.  If  it  did, 
whether  the  court  would  find  the  facts  as 
the  appraisers  might,  are  questions  so  very 
uncertain  that  an  inquiry  concerning  them 
must  be  purely  speculative  and  unfruitfuL 
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To  permit  this  Inqnlry  wonid  be  to  permit 
tbe  appralaen  to  speculate  upon  what  the 
Judgment  of  the  court  might  be  at  another 
trial,  nnder  other  condltlona.  We  think  the 
tranchlaes  must  be  appraised  a>  they  are 
now  held  and  used  by  the  companies.  What- 
erer  the  past  misconduct  may  have  been,  we 
do  not  see  how  It  can  affect  the  value  of 
tbe  present  right  and  ability  to  exercise  the 
franchises.  We  think,  however,  that  this  lia- 
bility to  forfeiture  arising  from  misconduct 
is  to  he  distinguished  from  liability  to  leg- 
islative repeal  to  wlilch  we  have  already  al- 
luded. The  latter  is  a  limitation  of  the  fran- 
chise which  inheres  in  the  franchise  Itself, 
from  Its  creation.  There  Is  no  franchise,  ex- 
cept as  so  limited.  It  is  the  only  kind  of  a 
franchise  the  companies  ever  held. 

PlaintilTs  request  13  asks  that,  if  it  be 
fonnd  that  the  companies  have  actually  re- 
ceived more  than  reasonable  rates  for  the 
services  rendered  since  operations  began, 
then  the  amount  of  such  excess  shall  be  de- 
ducted from  the  amount  to  which  the  com- 
panies would  otherwise  be  entitied.  It  is 
not  approved.  It  Is  sufficient  to  say  that 
this  is  not  a  process  of  accounting,  but  one 
of  condemnation  of  property,  for  which  the 
owner  is  entitied  by  statute  and  constitution 
to  tost  compensation  at  its  present  value, 
without  any  deduction. 

C!)  Defendants'  Requests. 

The  first  paragraph  of  the  defendants'  re- 
qnesta  presents  no  question  of  law,  and  the 
secpnd  request  has  already  been  considered. 

Their  request  S  is  "that  any  increase  of 
pecuniary  obligation  or  burden  or  duty,  or 
any  damage  to  or  impairment  of  the  value  of 
its  remaining  inroperty  or  franchises,  in  any 
way  resulting  to  said  Maine  Water  Ciompany 
by  reason  of  the  exercise  of  the  right  of  emi- 
nent domain  contemplated  by  said  act  of 
1889,  should  be  considered  by  said  appraisers, 
and  Just  compensation  therefor  sbotild  be  In- 
cluded." It  seems  to  be  assumed  in  argu- 
ment, and  we  assume,  that  this  request  is 
based  upon  the  fact  that  the  Maine  Water 
Company  is  the  owner  of  other  water  sys- 
tems situated  at  other  places.  Of  course,  It 
cannot  refer  to  any  remaining  property  at 
Watervlllev  for  there  will  be  none.  The  argu- 
ment is  that  by  depriving  the  company  of  its 
Watervllle  plant,  the  general  expense  of  su- 
perrision  and  management  will  still  remain 
practically  unchanged,  and  will  be  a  propor- 
tionately heavier  burden  upon  the  remaining 
property.  The  language  of  counsel  is  that 
the  economy  and  efflciency  of  administration 
vhlch  are  sought  and  obtained  by  the  com- 
bfantlon  are  Inevitably  more  or  less  Impaired 
by  breaking  It  up,  either  In  whole  or  in  part." 
Tbe  compensation  asked  is  not  for  property 
taken,  but  for  incidental  damages  to  other 
property  having  no  physical  connection  with 
cr  contiguity  to  that  taken,  and  having  no 
rations  whatsoever  with  the  property  taken, 
64A.-2 


except  those  which  grow  out  of  common  own- 
ership. The  defendants  rest  their  claim  upon 
tbe  familiar  doctrine  of  damages  for  sever- 
ance, namely,  that,  when  a  portion  of  a  prop- 
erty is  taken,  the  Impaired  value  of  the  re- 
mainder, by  reason  of  the  severance,  may 
and  should  be  considered,  and  compensation 
awarded  therefor.  But  we  think  this  case 
cannot  be  brought  within  that  rule.  That 
rule  applies  only  when  the  property  taken 
and  the  property  left  may  fairly  be  consid- 
ered one  property,  and  not  when  they  are 
separate  and  distinct.  In  Bangor  &  Pisca- 
taquis R.  R.  Co.  V.  McGomb,  60  Me.  290, 
Kent,  J.,  after  stating  the  reasons  for  allow- 
ance of  damages  for  severance,  uses  this  lan- 
guage: "The  constitutional  provision  cannot 
be  carried  out,  in  Its  letter  and  spirit,  by 
anything  short  of  a  Just  compensation  for  all 
the  direct  damages  to  the  owner  of  tbe  lot, 
confined  to  that  lot,  occasioned  by  the  takhtg 
of  his  land.  The  paramount  law  Intends  that 
such  owner,  so  far  as  that  lot  Is  in  question, 
shall  be  put  in  as  good  a  condition,  pecuniari- 
ly, by  a  Just  compensation,  as  he  would  have 
been  in  if  that  lot  of  land  had  remained  en- 
tire, as  bis  own  property.  How  much  less  Is 
that  lot  •  •  *  worth  •  •  •  than  the 
whole  lot,  intact,  was  the  day  before  such 
taking?"  The  implication  of  this  language 
clearly  is  that  the  parcels  must  be  of  the 
same  property,— In  that  case,  the  same  lot. 
In  10  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
1166,  tit  "Eminent  Domain,"  it  Is  said  that: 
"To  entitie  an  owner  to  recover  damages  to 
the  whole  tract  when  a  part  of  bis  lands 
have  been  taken,  there  must  have  been  a 
unity  of  contiguous  parcels.  The  land  must 
have  been  together.  AU  of  it  must  have  been 
used  as  a  single  tract"  In  S  Sedgwick  on 
Damages  (8th  Ed.)  at  p.  413,  the  rule  is  laid 
down  that:  "In  assessing  damages  or  ben- 
efits, the  inquiry  is  limited  to  the  tract  of 
land  Immediately  affected.  This  Is  held  to 
be  so  much  as  belongs  to  the  proprietor  whose 
land  Is  taken,  and  Is  continuous  with  It  and 
used  together  for  a  common  puri>ose.  •  •  • 
When  hind  is  divided  Into  blocks  by  the  own- 
er, and  dealt  with  as  such  by  himself  and 
purchasers,  it  Is  held  that  each  block  Is  to  be 
considered  as  a  separate  tract  in  assessing 
damages."  Laflln  v.  Chicago,  etc,  Ry.  (C. 
0.)  33  Fed.  415.  Nor  are  the  two  cases  which 
the  learned  counsel  for  the  defendants  say 
are  the  only  ones  found,  in  which  the  ques- 
tion of  damages  for  the  dismemberment  of 
a  public  service  corporation  by  a  compulsory 
taking  has  been  raised,  opposed  to  this  doc- 
trine. In  Monongahela  Navigation  Co.  v. 
United  States,  148  U.  S.  S12,  13  Sup.  Gt  022, 
87  L.  Ed.  463,  the  general  government  was 
proceeding  to  condemn,  under  the  power  of 
eminent  domain,  one  of  the  seven  locks  and 
dams  owned  by  the  navigation  company. 
The  court,  calling  attention  to  the  doctrine  of 
damages  by  severance,  said:  "This  is  a  ques- 
tion which  may  arise,  possibly,  in  this  case. 
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If  the  seven  locks  and  dams  belonging  to  tlie 
navigation  company  are  so  situated  as  to  be 
fairly  considered  one  proper ty.^a  matter  In 
which  the  record  before  us  furnishes  no  posi- 
tive evidence.  It  seems  to  be  assumed  that 
each  lock  and  dam  by  itself  constitutes  a  sep- 
arate structure  and  separate  property,  and 
the  thoughts  we  have  suggested  are  pertinent 
to  such  a  case."  The  other  case  so  cited  and 
referred  to  by  counsel  Is  U.  S.  v.  Gettysburg 
Electric  Ry.  Co.,  160  U.  8.  668.  16  Sup.  Ct 
427,  40  L.  Ed.  576.  But  this  case  seems 
rather  to  be  within  the  rule  of  the  "single 
tract"  cases.  The  court  simply  says:  "If  the 
part  taken  by  the  government  is  essential  to 
enable  the  railroad  corporation  to  perform 
Its  functions,  or  if  the  value  of  the  remain- 
ing property  Is  impaired,  such  facts  might 
enter  into  the  question  of  the  amount  of  the 
compensation  to  be  awarded."  It  was  alleged 
by  the  company  that  the  effect  of  the  con- 
demnation of  the  strip  of  land  in  question 
would  be  to  cut  off  a  particular  branch  rail- 
way or  extension  belonging  to  It,  and  destroy 
Its  continuity,  and  prevent  Its  construction. 
It  seems  to  us  clear  that  the  several  parts  of 
an  electric  railway  system  may  properly  be 
regarded  as  a  single  property.  No  other  au- 
thority cited  by  the  defendants  upon  this  point 
aids  them.  The  damages  occasioned  to  the 
company  by  the  taking  of  the  Waterville 
property,  considered  with  respect  to  Its  other 
and  distinct  property,  if  any,  will  be  Inci- 
dental and  consequential.  And  such  damages 
are  not  within  the  statutory  and  constitution- 
al requirements  of  "Just  compensation." 
Cushman  v.  Smith,  Si  Me.  247;  Brooks  v.  Ce- 
dar Brook  Imp.,  etc.,  Co.,  82  Me.  17,  19  Atl. 
87.  17  Am.  St.  Rep.  459,  7  L.  R.  A.  460. 

The  defendants'  request  4  should  be  given. 
It  relates  to  property  not  directly  connected 
with  the  water  system  or  plant.  It  should 
be  appraised  "at  its  fahr  market  value,  not 
at  a  forced  sale,  but  at  what  it  la  fairly  worth 
to  the  seller,  under  conditions  permitting  a 
prudent  and  beneficial  sale."  Chase  v.  Port- 
land, 86  Me.  367,  29  Ati.  IIM;  Doughty  v. 
Somervllle  R.  R.  Co.,  22  N.  J.  Law,  405;  10 
Am.  &  Eng.'£hicy.  of  Law  (2d  Ed.)  1152;  Mo- 
nongahela  Navigation  Co.  v.  United  States, 
supra;  Montgomery  County  v.  Bridge  Co.,  su- 
pra; Westchester  Turnpike  v.  Westchester 
Co.,  182  Pa.  40,  37  Atl.  005.  In  Chase  v. 
Portland,  our  own  court  quoted  with  approval 
from  I.iawrence  v.  Boston,  119  Mass.  126,  the 
following:  "  'Market  value'  means  the  fair 
value  of  the  property,  as  between  one  who 
wants  to  purchase  and  one  who  wants  to  sell 
any  article;  not  what  could  be  obtained  for  it 
under  peculiar  circumstances,  when  a  greater 
than  its  fair  price  could  be  obtained;  not  its 
speculative  value;  not  value  obtained  from 
the  necessities  of  another.  It  is  what  It 
would  bring  at  a  fair  public  sale,  when  one 
party  wanted  to  sell,  and  the  other  to  buy." 
Palmer  v.  Penobscot  Lumbering  Association, 
00  Me.  193,  38  Atl.  108.  The  statute  provides 
for  fixing  the  "Just  compensation"  for  the 


property  taken  at  its  fair  and  equitable  val- 
ue, but  it  does  not  provide  for  compensation 
for  consequential  damages. 

Defendants'  request  5  has  already  been  dis- 
cussed.   It  should  not  be  given,  except  as  al- 
ready qualified.    We  hold  that  the  construe-   | 
tion  cost  Is  admissible,  but  not  controlling,   I 
on  the  question  of  present  value.     It  must  be   ' 
borne  In  mind,  as  said  by  Mr.  Justice  Brewer    ' 
In  National  Waterworks  Co.  v.  Kansas  City, 
supra,  that  "  'original  cost'  and  'present  val-     i 
ae'  are  not  equivalent  terms,"  and  that  be-   i 
Bides  the  elements  of  wear  and  tear,  .and  de- 
preciation In  physical  structure  or  in  value, 
the  property   may   have  cost  more   than  it 
ought  to  have  cost     San  Diego  Land  Co.  T. 
National  City,  supra.  ' 

Defendants'  requests  6  and  7,  as  limited  hi 
thdr  brief,  are  that  neither  the  reproduction  ' 
cost  of  the  existing  plant,  nor  the  cost  at 
present  of  a  new  one  differently  constructed, 
but  equal  or  even  superior  in  elHclency  to 
the  one  now  existing,  Is  the  legal  criterion  of 
the  total  values  to  be  awarded,  or  even  of 
the  plant  or  structure  value.  This  Is  nn-  i 
doubtedly  true.  If  by  "criterion"  is  meant  a  ■ 
sole  or  controlling  test  of  present  value. 
There  are  other  elements  besides  cost  of  re-  . 
production  or  replacement  which  affect  pres- 
ent value.  The  present  value  of  the  prop- 
erty is  of  vital  importance,  for,  as  we  have 
seen,  the  value  of ,  the  property  at  the  time 
It  Is  being  used  for  the  public  Is  one  of  the 
elements  essential  in  determining  what  are 
then  reasonable  rates,  and  question  of  fran- 
chise value  depends  upon  the  rates  which  may 
reasonably  be  charged.  San  Diego  Land  Co. 
T.  National  City,  supra.  We  think  it  will  be 
proper  for  the  appraisers  to  consider  what  the 
existing  system  can  be  reproduced  or  replaced 
for.  because  evidence  of  cost  of  reproduction 
will  have  some  tendency  to  show  what  is  the 
present  value.  Such  cost  will  not,  however, 
be  conclusive.  There  are  other  elements,  still 
to  be  noticed,  which  should  be  considered  in  , 
fixing  present  value.  In  Newburyport  Water 
Co.  T.  Newburj-port,  the  cost  of  the  reproduc- 
tion of  all  of  that  part  of  the  physical  plant 
used  in  pumping  and  delivering  water,  less 
any  depreciation,  was  considered  without  ob- 
jection, and  seems  to  have  been  approved  by 
the  court.  Gloucester  Water  Supply  Co.  v. 
Gloucester,  179  Mass.  365,  60  N.  E.  977; 
Smyth  V.  Ames,  supra.  But  the  mere  cost  of 
reproduction  is  not  enough.  Judge  Brewer, 
In  National  Waterworks  v.  Kansas  City,  su- 
pra, calls  attention  to  two  additional  ele- 
ments,—one,  that  It  Ib  a  completed  structure, 
connected  with  buildings  prepared  for  use;  : 
and  the  other,  that  the  company  Is  a  going 
concern.  He  says  (page  006,  10  C.  C.  A.,  pag<' 
8(55,  62  Fed.,  27  L.  R.  A.  827):  "Nor  would 
the  mere  cost  of  reproducing  the  waterworks 
plant  be  a  fair  test,  because  that  does  not 
take  Into  account  the  value  which  flows  from 
the  established  connections  between  the  pipes 
and  the  buildings  of  the  city.  It  is  obvious 
that  the  mere  cost  of  purchasing  the  land. 
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constmctlng  the  buildings,  putting  In  the  ma- 
cblneiy,  and  laying  the  pipes  In  the  streets, 
—In  other  words,  the  cost  of  reproduction,— 
does  not  give  the  value  of  the  property  aa 
It  Is  to-day.  A  completed  system  of  water- 
works, such  as  the  company  has,  without  a 
single  connection  between  the  pipes  in  the 
streets  and  the  bnildings  of  the  city,  would 
be  a  property  of  much  less  value  than  that 
system  connected,  as  it  is,  with  so  many 
balldlngs,  and  earning  In  consequence  thereof 
the  money  which  It  does  earn.  The  fact  that 
It  is  a  system  In  operation,  not  only  with  a 
capacity  to  supply  the  city,  but  actually  sup- 
plying many  buildings  in  the  city,— not  only 
with  a  capacity  to  earn,  but  actually  earn- 
ing,—makes  it  true  that  the  fair  and  equita- 
ble value'  Is  something  in  excess  of  the  cost 
of  reproduction." 

The  court,  in  San  Diego  Water  Co.  v.  San 
Diego,  118  Cai.  K6,  50  Pac.  C33.  U2  Am.  St. 
Rep.  201,  88  L.  R.  A.  4m,  holds  that  the 
method  of  fixing  present  value  by  ascertaining 
i-ost  of  replac(?ment;ls  not  applicable  to  prop- 
orty  of  this  chanflWer,  because,  chiefly,  the 
construction  and  development  of  waterworks 
Is  a  matter  of  growth.  At  the  outset  the  com- 
pany owning  them  is  a  pioneer.  It  must  keep 
pace  with  or  anticipate  municipal  growth. 
The  works  must  be  constructed,  and  usually 
no  reward  can  Ije  realized  by  the  constructors 
until  some  time  has  elapsed.  In  the  mean- 
time, as  the  city  grows,  the  facilities  of  build- 
ing such  works  are  increased,  and  the  cost 
of  construction  thereby  diminished.  But  we 
think  that,  at  the  most,  these  considerations 
suggest  only  tliat  other  elements  are-  also  tak- 
en Into  account  in  fixing  present  value.  So 
far  as  they  relate  to  the  original  hazard,  we 
have  discussed  them  in  an  earlier  part  of  this 
opbilon.  We  think  the  hiqulry  along  the  line 
of  reproduction  should,  however,  be  limited  to 
the  replacing  of  the  present  system  by  one 
substantially  like  It    To  enter  upon  a  eom- 

I  parison  of  the  merits  of  different  Bystem^-< 
to  compare  this  one  with  more  modem  sys- 
tems—would be  to  open  a  wide  door  to  specu- 
lative inquiry,  and  lead  to  discussions  not  ger- 
mane to  the  subject.  It  is  this  system  that 
ia  to  be  appraised,  in  its  present  condition  and 
with  Its  present  efficiency. 
^  Defendants'  request  8  Is,  in  effect,  that,  in 
estimating  even  the  structure  value  of  the 
plant,  allowance  should  be  made,  in  addition 
to  the  value  as  otherwise  established,  for  the 
fact.  If  proved,  that  the  water  system  is  a 
going  concern,  with  a  profitable  business  and 
good  wUl  already  established,  and  with  a 
present  Income  assured  and  now  being  earned. 
We  think  this  instruction,  with  a  modification 

r  to  be  noted,  should  be  given.  XNewburyport 
Water  Co.  v.  Newburyport,  supra;  National 
Waterworks  Co.  v.  Kansas  City,  supra; 
Oloncester  Water  Supply  Co.  v.  Gloucester, 
supra;  Bristol  v.  Waterworks,  23  H.  L  274, 
•to  Atl.  974.  But  the  term  "good  will"  may 
be  misleading.  Lord  Eldon  said  that  good 
wni  is  nothing  more  than  the  probability  that 


the  old  customers  will  resort  to  the  old  place. 
Crutwell  V.  Lye,  17  Ves.  Jr.  335.  See  Fiagg 
Mfg.  Co.  V.  Holway,  178  Mass.  83,  59  N.  E. 
667.  Under  any  possible  definition,  it  involves 
an  element  of  personal  choice.  This  phrase 
Is  Inappropriate  where  there  can  be  no  choice. 
So  far  as  the  defendants'  system  Is  "practical- 
ly exclusive,"  the  element  of  good  will  should 
not  be  considered.  Bristol  v.  Waterworks,  su- 
pra. 

/'The  defendants.  In  request  9,  ask  that  in 
determining  the  amount  to  be  added  to  struc- 
ture value,  in  consideration  of  the  fact  that 
the  system  is  a  going  concern,  the  appraisers 
should  consider,  among  other  things,  the  pres- 
ent efficiency  of  the  system,  the  length  of 
time  necessary  to  construct  the  same  de  novo, 
the  time  and  cost  needed  after  construction 
to  develop  such  new  system  to  the  level  of 
the  present  one  in  respect  to  business  and 
Income,  and  the  added  net  Incomes  and  prof- 
its, if  any,  which,  by  its  acquirement  as  such 
going  concern,  would  accrue  to  a  purchaser 
during  the  time  requli'ed  for  such  new  con- 
struction, and  for  such  development  of  busi- 
ness and  Income.  We  think  this  Instruction 
should  be  given.  These  are  all  proper  mat- 
ters for  consideration  "among  other  things." 
They  are  not  controlling.  Their  weight  and 
value  depend  upon  the  varying  circumstances 
of  each  particular  case.  Of  course  a  plant,  as 
such,  already  equipped  for  business,  is  worth 
more,  If  the  business  be  a  profitable  one,  than 
the  mere  cost  of  construction,     y  ' 

The  defendants'  request  10  should  also  be 
given.  It  asks,  in  effect,  that  In  addition  to 
structure  values  already  considered,  the  ap- 
praisers should  consider  all  the  franchises, 
rights,  and  privileges  now  held  by  the  Maine 
Water  Company  within  the  Kennebec  water 
district  and  Benton  and  WInslow,  and  allow 
Just  compensation  for  them  as  such.  This 
valuation,  however,  must  be  made  with  ref- 
erence to  the  character  and  dturatlon  of  the 
franchises.  So  far  as  appears,  they  are  not 
exclusive,  and  they  are  subject  to  repeal. 
This  we  have  already  dhscussed.  A  franchise 
is  property,  and  it  has  value  In  this  case 
the  franchises  have  value  in  themselves,  in- 
asmuch as  they  give  the  owner  the  prlvil^e 
of  doing  what  Is  called  a  "profitable  business." 
We  have  already  shown  that  the  existence  of 
such  franchises  may  also  enhance  the  value 
of  the  plant  by  which  they  are  exercised.  It 
should  be  remembered,  however,  that  a  fran- 
chise has  only  one  appraisable  value,  and 
care  should  be  taken  that  that  value  Is  ap- 
praised only  once. 

The  defendants'  request  11  should  be  given 
In  this  case.  It  has  been  given  in  part  al- 
ready. It  is  that  the  value  of  a  frnuchise 
depends  upon  its  net  earning  power,  present 
and  prospective,  developed  and  capable  of  de- 
velopment, at  reasonable  rates;  that  the  val- 
ue to  be  assessed  Is  the  value  to  the  seller, 
and  not  to  the  buyer:  and  that  "lust  com- 
pensation" means  full  compensation  for  ev- 
erything or  element  of  value  taken.    Monon- 
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gahela  NaT.  Co.  v.  United  States,  supra.  The 
appraisal  must  be  made,  having  In  mind  what 
we  have  already  said  concerning  the  charac- 
ter and  duration  of  the  franchises  and  the 
reasonableness  of  rates.  While,  with  tbese 
limitations,  tbe  owner  Is  entitled  to  recelTe 
the  value  of  the  franchises,  having  reference 
to  their  prospective  use  as  now  developed, 
and  to  the  future  development  of  their  use, 
consideration  must  also  be  had  of  tbe  fact 
that  further  investment  may  be  necessary  to 
develop  the  use,  and  of  the  further  fact  that 
at  aqy  stage  of  development  the  owner  of 
the  franchise  will  be  entitled  to  charge  only 
fpasonable  rates  under  the  conditions  then  ex- 

I  Isting.  But  subject  to  such  limitations,  we 
think  it  should  be  said  that  the  owner  Is  en- 
titled to  any  appreciation  due  to  natural  caus- 
'  es,— such  as,  for  instance,  tbe  growth  of  the 
cities  or  towns  in  which  the  plant  is  situated. 
Cottlng  v.  Kansas  City  Stockyards  Co.  (C.  O.) 

•      82  Fed.  850. 

Defendants'  request  12,  "that  the  fact  that 
the  franchises,  rights,  and  privileges  of  said 
Maine  Water  Company  are  to  be  taken  under 
this  act  tai  no  respect  destroys  or  Impairs  their 
value  to  said  water  company,  and  cannot  di- 
minish or  afreet  the  amount  to  be  awarded  as 
Just  compensation  therefor,"  is  approved,  and 
the  Instruction  should  be  given. 

Subject  to  the  suggestions  we  have  made 
under  defendants'  request  11,  their  request  13 
ia  approved,  and  the  instruction  should  be  giv- 
en. It  is  as  follows:  ''That  In  estimatln); 
"said  franchises,  and  the  present  and  future 
net  earning  power  included  therein,  the  ap- 
praisers should  duly  weigh  the  nature  and  ex- 
tent of  these  franchises,  rights,  and  privileges, 
whether  the  same  are  perpetual  or  otherwise; 
also,  so  far  as  proved,  the  rights  of  the  Maine 
Water  Company  under  all  existing  contracts, 
and  the  value  thereof;  the  extent  of  existing 
business,  and  of  the  net  incomes  or  revenues 
now  derived  or  derivable  therefrom;  the  ex- 
isting demand  for  new  and  additional  serv- 
ices, and  for  the  development  and  increase  of 
said  business.  Incomes,  and  revenues;  the 
past  and  probable  future  growth  or  decay 
of  the  territory  now  served,  or  capable  of  be- 
ing served,  under  said  franchises,  In  popula- 
tion. In  wealth,  and  In  needs  and  uses  for 
Water  to  be  supplied  by  some  water  system; 
and  the  past  and  probable  future  Increase  or 
decrease  in  said  net  Incomes  and  revenues  as 
afFected  by  tbese  or  other  surrounding  coudl- 
tlons;  also  the  fact  that  by  said  taking  snid 
water  company  will  be  wholly  and  forever 
deprived  of  all  said  franchises,  rights,  priv- 
ileges, earning  power,  Incomes,  and  revenues, 
and  that  It  Is  tbe  duty  of  said  appraisers  to 
make,  In  their  sound  Judgment,  Just  and  full 
compensation  to  said  water  company  for  all 
tbe  same." 

Defendants'  request  14,  Is  as  follows: 
"That  the  true  measure  of  value,  under  the 
terms  of  this  act,  and  under  the  requli'ements 
of  the  constitutions  of  this  state  and  of  the 


United  States,  is  Just  and  full  compensation 
to  said  water  company  for  each  ■  and  every 
thing  of  value  of  which  It  Is  to  be  deprived 
by  this  taking;  that.  In  addition  to  the  spe- 
cial property  covered  by  request  4,  the  plant, 
property,  franchises,  rights,  and  privileges 
now  held  by  said  water  company  within  the 
territory  embraced  by  this  act  contain  dis- 
tinct elements  of  value— First,  as  an  asset; 
and,  second,  as  a  source  of  Income,  having, 
or  not,  present  and  prospective  net  earning 
power;  that  by  the  taking  under  this  act  said 
water  company  will  be  deprived,  wholly  and 
forever,  both  of  said  asset  and  of  said  Bonrce 
of  income;  that.  Just  compensation  to  said 
company  for  what  is  thus  compnisorlly  talcen 
from  It  requires  that  the  sum  to  be  awarded 
as  a  substitute  therefor  shall  be  the  full  equiv- 
alent of  everything  taken,  both  in  value  as 
an  asset,  and  in  net  earning  power,  and  such 
a  sum  as,  in  the  sound  Judgment  of  the  ap- 
praisers, will  be  the  full  money  equivalent  of 
all  the  plant,  property,  franchises,  rights,  and 
privileges  aforesaid,  and  at  the  same  time,  if 
prudently  invested  at  frfft  current  rates  of 
Interest,  will  yield  to  said  company  the  same 
nf!t  incomes  and  revenues,  and  for  the  same 
term,  that  it  will  be  deprived  of  by  this  tak- 
ing; the  net  earning  power,  incomes,  and 
revenues  aforesaid  to  be  determined  under 
reasonable  water  rates,  after  due  allowance, 
on  the  one  hand,  for  operating  expense  and 
maintenance  or  depreciation,  and,  on  the  other 
hand,  with  due  regard  to  the  probable  future 
increase  or  decrease  thereof  under  all  condi- 
tions affecting  the  same." 

Some  portions  of  this  request  liave  already 
been  considered  so  fully  that  it  is  unneces- 
sary to  repeat.  It  is  doubtless  true  that  the 
property  to  be  taken,  both  plant  and  fran- 
chises, are  to  be  appraised,  having  in  view 
their  value  as  property  in  itself,  and  their 
value  as  a  source  of  Income.  The  physical 
property  has  value  irrespective  of  the  fran- 
chise, and  the  franchise  without  reference  to 
the  physical  property.  But  these  two  kinds 
of  value  practically  shade  Into  each  other. 
The  value  of  the  physical  property  is  enhanced 
by  the  existence  of  franchises  which  make  It 
usable.  The  value  of  franchises  Is  enhanced 
by  the  existence  of  physical  property  by 
which  they  may  be  profitably  exercised. 
There  are  these  Items  of  property,  but  only 
one  entire  system.  There  are  all  of  these  ele- 
ments of  value,  from  which- Is  to  be  estimated 
the  value  of  the  entire  property,  tangible  and 
intangible,  as  a  whole.  The  plaintiff  is  not 
to  take  the  physical  property  without  the 
franchises,  nor  the  franchises  without  the 
physical  property.  It  will  pay  one  gross  sum 
as  an  entire  value,  and  take  all  the  property. 
The  consideration  of  the  elements  will  be  use- 
ful only  as  It  will  enable  the  appraisers  to  fix 
the  Just  compensation  to  be  paid  for  the  en- 
tire property  as  a  whole. 

But  we  cannot  assent  to  the  proposition 
that  the  capitalization  of  income  even  at  lea- 


Digitized  by 


Google 


Pa.) 


BOYEB  V.  WEIMEli 


21 


Bonable  rates  can  be  adopted  aa  a  sufficieiit 
or  satlafactory  teat  of  present  valne.  Sucb 
8  capitalization  wonid  fix  at  the  present  time 
a  spedflc  value  whicb  would  continue  for  all 
time  to  come,  as  a  fixed  and  unvarying  source 
of  Income,  no  matter  bow  conditions  may  be 
changed. 

I '  Oar  attmtlon  bas  been  called  to  no  case, 
resting  on  the  same  principles  as  this  one 
does,  where  the  capitalization  of  profits  has 
been  adopted  as  the  test  of  present  value,— 
certainly  not  In  this  country.  Take,  for  In- 
stance, the  case  of  Edinburgh  Street  Tram- 
K-ay  Co.  V.  Lord  Provost,  App.  Gas.  18M,  p. 
456,  cited  by  defendants.  It  does  not  sup- 
port the  doctrine.'  In  that  case  the  arbitrator 
dedbied  to  value  the  tramway  lines  by  capl- 
talbdog  the  rental,  and  upon  appeal  his  as- 
sessment was  affirmed,  and  the  appeal  dis- 
missed. It  was  held  that  the  statute  imder 
which  the  proceedings  were  bad  limited  the 
appraisal  to  construction  valne,  which  the  ai> 
bitrator  had  considered  in  the  light  of  the 
(act  that  the  tramways  were  then  success- 
fnlly  constmcted  and  in  complete  working 
cMiditlon;  In  other  words,  that  the  company 
'  was  a  going  concern.  Lord  Watson,  In  the' 
same  case,  at  page  475,  said  that  valuation 
by  rental  'is  not  a  satisfactory  method  in  the 
case  of  a  tramway  line  which  has  never  been 

,  let  and  has  no  competing  line  within  its  dis- 
trict" How  much  importance  is  attributed 
to  the  last  suggestion,  is  not  stated.  See  Na- 
tional Waterworks  Co.  v.  Kansas  City,  10  C. 
C.  A.  653,  62  Fed.  853,  27  L.  R.  A.  827;  New- 
bnryport  Water  Co.  v.  Newburyport,  168 
i^JBS.  Md,  47  N.  B.  533.  If  the  franchises 
were  exclusive,  If  they  were  perpetual,  and 
.  I'  It  conld  be  known  that  what  are  reason- 
able rates  now  would  continue  to  be  reason- 
able, there  would  be  more  ground  for  sustain- 
ing such  a  test.  But  the  franchises  are  not 
•     exclusive.    Competition  is  possible,— even,  as 

«.       the  event  has  shown,  more  than  probable. 

^  They  are  not  perpetual,  but  may  be  repealed. 
And  what  may  be  reasonable  rates  at  any 
given  time  will  depend  upon  conditions  which 
not  only  may  vary,  but  are  likely  to  vary. 
Therefore  the  basis  for  capitalization  Is  too 
uncertain  to  afford  a  satisfactory  test  of  val- 
ue. By  this  we  do  not  mean  to  say  that, 
while  not  a  test,  present  and  probable  future 
earnings  at  reasonable  rates  are  not  properly 
to  be  considered  in  determining  value.  We 
have  already  stated  that  they  are. 

Defendants'  request  15  raises  no  new  ques- 
tion of  law.  It  Is  sufficient  to  say  the  con- 
^tatlon  of  the  United  States  requires  that 
jnst  compensation  should  be  made  to  said  wa- 
ter company  for  all  its  property,  of  every 
nature,  taken  under  the  act  in  question,  at 
Its  full  value,  not  to  the  taker,  but  to  the 
seller. 

To  condnde:  The  appraisers  should  be  in- 
structed to  receive  and  consider  all  evidence 
offered,  so  far  as  admissible  under  the  gen- 
eral roles  of  law,  which  Is  pertinent  under  the 


rules  stated  in  these  requests,  so  far  as  they 
have  been  approved  by  this  court,  and  as  lim- 
ited or  explained  In  this  opinion. 
So  ordered. 


BOYBB  V.  WBIMER  et  aL 

(Snpreme  Court  of  Pennsylvania.     Jan.  B, 
1903.) 

FRAUDULENT     CONVETANCBS  —  BONA     FIDH 

ORANTBB— RIGHTS  ACQUIRED— EVIDBNCH 

— DBOI<ARATIONS  OF  GRANTOR. 

1.  Under  St  18  BUz.  c.  5,  bona  fide  purchas- 
ers from  a  frandnlent  grantor  are  protected, 
and  such  protection  extends  to  a  purchaser 
from  a  frandnlent  grantee. 

2.  In    ejectment   defendant   claimed   title   as 

Sorchaser  at  a  sheriff's  sale  on  a  judgment  ran- 
ered  several  months  after  defendant  in  execu- 
tion had  conveyed  the  property  to  plaintiff's 
grantor.  There  was  no  evidence  of  fraud  in 
such  conveyance.  Beld  error  for  the  court  to 
charge  that,  if  the  conveyance  by  defendant  in 
execution  was  fraudulent  as  to  creditors,  it 
was  void,  and  plaintiff's  grantor  acquired  no 
title,  and  could  convey  none  to  plaintiff. 

3.  Where  the  good  faith  of  a  transfer  has 
been  attacked  by  creditors  of  the  grantor,  and 
some  evidence  has  been  introduced  of  an  in- 
tent to  hinder  or  delay  creditors,  subsequent 
declarations  by  the  grantor  are  admissible. 

Appeal  from  court  of  common  pleas,  Cam- 
bria county. 

Action  by  Harry  Boyer  against  S.  A. 
Welmer  and  A.  L.  Keagy.  Judgment  for 
defendants,  and  plaintltF  appeals.    Reversed. 

At  the  trial  it  appeared  that  the  title  to 
the  land  in  controversy  was  originally  In  An- 
nie D.  Keck.  On  January  21,  1896,  Sirs. 
Keck  and  her  husband  conveyed  the  land  to 
Savllla  Allison.  On  November  2»,  1900,  Sa- 
vllla  Allison  conveyed  the  land  to  the  plain- 
titr,  Harry  Boyer.  Both  conveyances  were 
by  deeds  of  general  warranty.  On  Decem- 
ber 12,  1885,  S.  A.  Welmer  secured  a  Judg- 
ment against  Annie  D.  Keck,  and  on  execu- 
tion under  said  judgment  bought  In  the  prop- 
erty at  sberitTs  sale.  Welmer  secured  pos- 
session of  the  premises  from  a  tenant  Un- 
der objection  and  exception  the  court  admit- 
ted evidence  of  declarations  made  by  Mrs.' 
Keck  after  the  execution  of  the  deed  from 
her  to  Mrs.  Allison.  The  conrt  also  admitted 
under  objection  and  exception  the  record  in 
the  case  of  Welmer  v.  Keck. 

The  court  charged  in  part  as  follows: 
"There  Is  one  thing  in  passing  that  we  want 
to  call  your  attention  to  (we  believe  the  rec- 
ord will  show  some  little  evidence  on  this 
question),  namely.  If  there  is  any  evidence 
to  satisfy  the  Jury  that  Savllla  Allison  was  a 
married  woman  at  the  time  she  made  the 
deed,  the  title  of  the  plaintiff  In  this  case 
would  not  be  perfect;  in  other  words,  his 
title  would  not  be  good.  Savllla  Allison,  if 
she  were  a  married  woman,  could  not  con- 
vey a  good  title  without  her  husband  Joln- 

f  1.  See  Fraudulent  Converancea,  voL  14,  Ouit 
Dig.  I  <20. 
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Ing  In  the  conrejance.  On  the  otber  hand, 
she  conid  transfer  title  It  she  were  not  a 
married  Woman  at  the  time  of  the  transfer. 

•  •  •  We  have  permitted  counsel  for  de- 
fendants to  call,  as  If  upon  cross-examina- 
tion, Annie  D.  Keck,  who  made  that  trans- 
fer, and  we  permitted  them  to  call  her  be- 
cause  she  was  an  Interested  person.  If  the 
transfer  was  not  a  bona  llde  one,  then  the 
plaintiff  in  this  case  was  misled,  and  he,  hav- 
Ing  a  warranty  deed,  as  shown  by  the  evi- 
dence,   might   recover   his    purchase   money. 

•  •  •  We  submit  all  the  evidence  to  you, 
and  advise  you  that  yon  can  pass  upon  that 
evidence.  If  it  satisfies  you  that  the  trans- 
fer from  Mrs.  Annie  D.  Keck  to  SavIUa  Alli- 
son was  made  for  the  purpose  we  have  stat- 

•  ed,  and  was  a  fraudulent  transfer,  then,  on 
the  principle  that  frand  vitiates  all  contracts, 
that  contract  would  be  void,  and  would  pass 
no  title  to  Savllla  Allison,  and,  having  no 
title,  she  could  not  convey  any  to  the  plain- 
tiff in  this  case.  Now,  gentlemen,  it  nar- 
rows down  to  that." 

Verdict  and  judgment  for  defendants. 
Plaintiff  appealed. 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAX.  FELL,  BROWN,  ME^S- 
TREZAT,  and  POTTER,  JJ. 

S.  L.  Reed,  for  appellant.  Robert  S.  Mur- 
phy, Thomas  E.  Murphy,  D.  P.  Welmer,  0. 
U.  Kelm,  H.  E.  Baumer,  and  R.  E.  Oreswell, 
for  appellees. 

FEILL,  J.  Apparently  there  was  much 
merit  in  the  defense,  but  the  case  was  sub- 
mitted to  the  Jury  on  grounds  that  are  un- 
tenable. The  real  estate  for  which  eject- 
ment was  brought  was  conveyed  in  January, 
18l>5,  by  Annie  D.  Keck  to  Savllla  Allison, 
who,  in  March,  1900,  conveyed  it  to  Henry 
Boyer,  the  plaintiff.  In  December,  lSi)5, 
more  than  11  months  after  Mrs.  Keck  had 
parted  with  her  title,  a  Judgment  was  ob- 
tained against  her,  and  in  September,  1897, 
the  real  estate  was  sold  by  the  sheriff,  under 
proceedings  under  the  Judgment,  as  her  prop- 
erty. The  defendant  was  the  purchaser  at 
the  sheriff's  sale,  and  obtained  possession  of 
the  property  from  the  tenant  who  occupied  it. 
It  will  be  seen  that  the  plaintiff  had  a  per- 
fect record  title.  The  defendant  had  none, 
as  the  Judgment  under  which  the  sale  was 
made  was  not  a  lien.  The  defendant,  there- 
fore, could  succeed  only  by  showing  that  both 
of  the  transfers  by  which  the  title  was  vest- 
ed in  the  plaintiff  were  collusive  and  fraud- 
ulent. He  succeeded  in  showing  circumstan- 
ces connected  with  the  transfer  from  .Mrs. 
Keck  to  Savllla  Allison  that  cast  doubt  on 
the  good  faith  of  the  parties  to  that  transfer; 
but  there  was  not  a  word  of  competent  tes- 
timony that  tended  to  Impeach  the  convey- 
ance to  the  plaintiff.  As  the  case  stood  at 
the  close  of  the  testimony,  the  plaintiff  was 


entitled  to  a  peremptory  direction  in  bis  fa- 
vor. The  court,  however.  Instructed  the  Jnry 
that,  if  the  transfer  by  Mrs.  Keck  was  madb 
not  in  good  faith,  but  for  the  purpose  of 
defrauding  her  creditors,  it  was  void,  and 
that  Savllla  Allison  acquired  no  title,  and  had 
none  to  convey  to  the  plaintiff,  whose  only 
remedy,  if  he  was  misled,  was  by  an  action 
on  a  warranty  in  the  deed  to  recover  back 
the  purchase  money.  This  Is  not  the  law. 
It  is  true  that,  as  against  creditors  defraud- 
ed, Savllla  Allison's  title  was  invalid,  if  she 
had  notice  or  knowledge  of  the  fraud  of  her 
grantor;  but  the  title  of  the  plaintiff  could  be 
impeached  only  by  proof  of  notice  affecting 
him,  or  of  his  knowledge  of  the  fraud.  Bona 
flde  purchasers  from  a  fraudulent  grantor 
are  protected  by  the  statute  of  13  Eliz.  c.  5, 
and  it  is  a  settled  rule  that  the  protection 
extends  to  a  purchaser  from  a  fraudulent 
grantee.  Hood  v.  Fahnestock,  8  Watts,  489, 
34  Am.  Dec.  489.  The  deed  of  a  fraudulent 
grantor  Is  not  a  nullity,  nor  ineffective  to 
devest  his  title  as  against  the  paramount  in- 
terest of  a  bona  fide  purchaser. 

As  the  case  goes  back  for  trial,  the  excep- 
tions to  the  admission  of  declarations  made 
by  Mrs.  Keck  after  she  had  parted  with  the 
title  require  notice.  The  general  rule  that 
the  declarations  of  a  grantor  made  after  the 
execution  of  a  grant  cannot  be  used  to  im- 
peach it  has  been  so  far  modified  that,  when 
the  good  faith  of  a  transfer  has  been  attack- 
ed by  creditors,  and  some  evidence  has  been 
advanced  to  show  a  common  purx>ose  or  de- 
sign by  the  parties  to  hinder,  delay,  or  de- 
fraud creditors,  subsequent  declarations  by 
the  grantor  are  admissible.  Hartman  v.  Dil- 
I  ler,  G2  Pa.  37;  Souder  v.  Schechterly,  91  Pa. 
;  83.  The  vital  question  in  this  case  was 
whether  the  plaintiff  had  notice  or  knowl- 
edge of  a  fraud  on  the  creditors  of  Mrs. 
Keck.  Until  there  was  some  testimony  tend- 
hig  to  show  knowledge  on  his  part,  the  tes- 
timony objected  to  was  inadmissible.  As  the 
record  of  the  trial  then  stood,  there  was  noth- 
ing to  impeach  his  good  faith  as  a  purchaser 
for  value,  and  the  testimony  should  have 
been  excluded. 

The  suggestion  in  the  charge  that.  If  Sa- 
vllla Allison  was  a  married  woman  at  the 
time  of  her  transfer  to  the  plaintiff,  she  still 
held  the  title,   as  her  deed  was  ineffective 
without  the  Joinder  of  her  husband,  was  not 
warranted  by  the  testimony,   even  were  it 
competent  for  a  third  party  to  question  the 
j  conveyance  on  that  ground. 
I      To  what  extent  the  possession  of  the  de- 
I  fendunt  was  notice  to  the  plaintiff  when  he 
acquired  title,  and  whctlier  the  burden  was 
I  on  the  plaintiff  after  notice  to  prove  the  pay- 
'  ment  of  the  purchase  money,  are  matters 
I  not  raised  by  the  exceptions,  and  do  not  at 
this  time  call  for  decision. 
The  Judgment  is  reversed,  and  a  venire 
I  facias  de  novo  awarded. 
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UIiLOM  T.  HUGHBS. 

(Snpreme  Court  of  PennsylTaiiia.    Jan.  fi. 
1903.) 

QUIBTINO     TTTLS-BXCLUSIVB     RBMEDT— RS- 
MOVINQ  CliOUD— OPTION  TO  PURCHASE. 

I.  Act  June  10.  1883  (P.  L.  415),  eutitled 
"An  act  to  proTide  for  the  qnietiiig  of  title  to 
hnila.'  does  iiot  provide  an  exclusive  remedy, 
litit  merely  a  cumulative  cue,  and  either  par^ 
maj-  go  into  equity  for  the  rescission  of  a  con- 
tnct  or  for  specific  performance  thereof,  and  a. 
Tendce  has  the  further  choice  of  ejectment  or 
an  action  for  damages  for  breach  of  the  con- 
tract 

1  Where  an  owner  of  laud  has  given  an  op- 
tion thereon,  and  claims  that  such  option  has 
D>'t  been  fully  exercised,  he  is  entitled,  under 
A't  .Inne  10,  1883,  providing  for  the  quieting 
of  titles  to  land,  to  sue  to  remove  the  cloud 
from  bis  title. 

.3.  In  an  action  to  quiet  title  under  Act  Jnne 
10.  1833,  where  plaintiff  claims  a  failure  by  de- 
fendant to  exercise  option  to  purchase  land,  de- 
fendant may  disclaim  as  directly  provided  in 
the  act,  or  may  deny  default  on  his  part,  and 
a<k  for  a  conditional  verdict  as  in  ejectment,  or 
1327  set  up  a  default  on  the  part  of  the  vendor, 
and  recover  damages  for  breach  of  contract. 

Appeal  from  court  of  common  pleas,  Greene 
county;  Taylor,  Judge. 

Action  by  Harrison  Ullom  against  William 
T.  Hughes  to  quiet  title.  From  an  order 
rt>fu$ing  an  issue,  plaintiff  appeals.  Revers- 
«d. 

From  the  record  It  appeared  that  on  Au- 
gost  9,  1899,  Harrison  Ullom,  an  owner  of 
lands  in  Greene  county,  gave  to  William  T. 
Hnghes  an  option  in  writing  to  purchase  the 
coal  under  the  said  lands  and  a  portion  of 
the  surface.  The  option  ran  until  Decem- 
ber 1,  1899.  Hughes  assigned  his  Interest  In 
the  option  to  one  Slease.  Slease,  on  Novem- 
ber 30,  1899,  caused  a  notice  of  acceptance 
to  be  served  on  Ullom.  The  agreement  or 
option  was  subsequently  recorded.  Each 
party  denied  that  the  other  bad  performed 
the  covenants  undertaken  in  the  agreement. 

Taylor,  P.  J.,  filed  an  opinion.  In  which, 
after  reciting  the  agreement,  he  found  as  fol- 
lows: 

"The  terms  of  the  agreement  or  option  con- 
tained therein,  as  above  set  out,  are  not  in 
dispute  between  the  parties.  The  only  qoes- 
tion  arising  nnder  this  agreement  or  option 
being  whether  or  not  the  parties  to  It  and 
their  assignees  have  complied  with  Its  terms, 
on  the  one  hand,  to  be  entitled  to  a  decree  of 
(peclflc  performance,  and,  on  the  other  hand, 
to  a  decree  of  cancellation  of  the  contract 
T'nder  the  undisputed  facts  of  the  case  as 
disclosed  by  the  petition  and  answer,  does 
the  act  of  June  10,  1893  (P.  L.  415)  apply? 
The  respondent  malies  no  denial  of  petition- 
er's title  or  possession  of  the  coal  as  describ- 
ed In  said  agreement,  except  In  so  far  as  the 
ume  are  affected  by  the  terms  of  said  agree- 
ment and  notice  of  acceptance,  or  that  he 
has  ever  paid  the  pnrchase  money  so  as  to 
devest  petitioner's  title,  but  that  the  petitioner 
and  his  wife  contracted  to  convey  the  same 
to  bim,  wUch  contract  he  asks  be  enforced 


by  a  chancellor  In  a  conrt  of  equity.  The 
petitioner  alleges  that  respondent's  rights  un- 
der said  agreement  or  option  have  been  lost 
by  bis  failure  to  perform  hia  part  of  the 
agreement  Under  the  act  of  June  10,  1803 
(P.  L.  415),  and  the  authorities  of  Del.  & 
Hudson  Canal  Co.  y.  Genet  169  Pa.  343,  32 
Atl.  559,  and  McGarry  v.  McGarry,  9  Pa. 
Super.  Ct  71,  the  court  of  common  pleas  Is 
required  to  find  two  facts  to  be  true  from 
the  petition  before  said  act  Is  mandatory  of 
an  issue.  They  are  the  facts  of  the  petition- 
er's possession  and  the  (respondent's)  or  ad- 
versary's denial  of  the  title.  Of  the  fact  of 
the  petitioner's  possession  there  Is  no  denial, 
and  we  so  find  the  fact  of  the  petitioner's 
possession  In  this  case;  but  we  do  not  find 
as  a  fact  the  denial  by  this  adversary  of  the 
petitioner's  title,  but  an  affirmance  of  the  pe- 
titioner's title  by  his  adversary  to  said  coal 
and  mining  rights.  By  the  agreement  no- 
tice of  acceptance,  and  a  tender  of  the  pur- 
chase money,  as  set  up  by  respondent  he 
has  but  an  equity  In  the  coal  and  mining 
rights,  of  which  the  legal  title  and  posses- 
sion are  both  In  the  petitioner,  and  wbicb, 
the  respondent  contends,  under  a  contract 
between  them,  should  be  conveyed  to  the 
lessee's  assignees.  If  It  can  be  held  under 
the  undisputed  facts  of  this  case  that  the 
act  of  June  10,  1803  (P.  L.  415),  applies,  on 
a  trial  on  an  issue  framed,  before  the  re- 
spondent could  recover.  If  the  facts  found 
by  a  Jury  were  with  him,  be  would  have  to 
tender  the  purchase  money,  and  this  would 
be,  in  effect  turning  an  action  of  ejectment 
Into  a  proceeding  for  specific  performance 
of  a  contract  an  existing  remedy  for  the  en- 
forcement and  determination  of  contracts 
that  the  act  of  June  10,  1893,  was  never  in- 
tended and  does  not  supersede;  nor  does  said 
act  provide  a  new  remedy  to  settle  and  ad- 
judicate questions  arising  out  of  contract 
nor  a  new  remedy' for  the  specific  perform- 
ance or  cancellation  of  contracts  relating  to 
the  sale  of  real  estate." 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

A.  H.  Sayers  and  Joseph  Patton,  for  ap- 
pellant D.  C.  Cumpston,  A.  F.  SilveuB,  and 
M.  R.  TraTis,  for  appellee. 

MITCHELL,  3.  The  plaintiff,  being  the 
owner  of  land,  gave  an  option  to  the  assignor 
of  the  present  defendant  to  purchase  the  coal 
and  part  of  the  surface  upon  notice  of  ac- 
ceptance before  a  certain  date,  payment  etc., 
the  plaintiff  covenanting  on  his  part  to  fur- 
nish a  survey,  abstract  of  title,  and  general 
warranty  deed,  clear  of  incumbrances.  As  to 
these  facts  there  Is  no  dispute  between  the 
parties,  but  each  charges  the  other  with  sub- 
sequent default  in  the  performance  of  his 
covenants.  The  learned  Judge  below  held 
that  there  was  no  denial  of  plaintlfTs  title, 
but  that  defendant's  claim  was  in  affirmance 
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of  n,  and  an  asserticm  of  a  mere  equity  in 
subordination,  and  dependent  upon  it  under 
the  contract  He  held,  therefore,  that  the 
case  was  not  within  the  statute.  This  view 
was  erroneous,  in  taking  too  narrow  a  defi- 
nition of  a  denial  of  title.  The  defendant 
here,  it  is  true,  does  not  deny  the  plaintiff's 
former  title,  or  assert  in  himself  a  title  par- 
amount; but  he  does  deny  the  plaintiff's 
present  title  and  right  of  possession  by  a 
claim  that  it  has  passed  out  of  plaintiff  to 
himself  under  the  agreement.  This  is  exact- 
ly the  kind  of  denial  of  title  that  is  involved 
in  an  equitable  ejectment  on  the  contract  of 
sale,— denial  of  present  title  by  affirming 
prior  title,  but  averring  that  it  has  passed  to 
the  vendee.  It  is  conceded  on  all  hands  that 
such  an  ejectment  would  lie  here,  and  the 
statute  expressly  gives  the  verdict  in  an  Is- 
sue under  the  present  rule  the  same  force 
and  effect  as  In  an  ejectment  on  an  equita- 
ble tltie.  The  act  of  June  10,  1883  (P.  L. 
415),  is  entitled  "An  act  to  provide  for  the 
quieting  of  titles  to  land,"  and  provides  that 
any  person  in  possession  of  land  and  claim- 
ing to  hold  or  own  possession  by  any  right 
or  title  whatsoever,  whose  "right  or  title  or 
right  of  possession  shall  be  disputed  or  de- 
nied," may  apply  by  bill  or  petition  and  ob- 
tain a  rule,  etc.  The  intent  of  the  act  is  to 
give  an  owner  in  possession  an  additional, 
speedy,  and  convenient  remedy  for  Immedi- 
ate trial  and  adjudication  of  any  claim  of 
adverse  title  to  part  or  the  whole  of  his  land. 
It  tends  to  equalize  and  assimilate  the  posi- 
tion of  claimants  of  title,  whether  in  or  out 
of  possession.  As  was  pointed  out  in  Del. 
&  Hudson  Canal  Co.  v.  Genet,  169  Pa.  843, 
32  Ati.  559,  it  is  another  step  hi  the  same  di- 
rection as  the  enlargement  of  equitable  rem- 
edies,—the  Acts  of  May  21,  1881  (P.  L.  24) 
March  8,  1880  (P.  L.  10),  and  May  26,  1888 
(P.  L.  131,  etc.),  which  have  relieved  the 
owner  in  possession  from  the  common-law  ne- 
cessity of  inactive  waiting  for  an  attack  on 
his  title,  and  have  enabled  him  to  force  an 
Immediate  contest  and  settlement.  That 
case  logically  determines  this. 

The  consequences  deprecated  by  the  court 
below  do  not  follow.  The  act  of  March  21, 
1806,  has  no  bearing  on  the  case,  for  the  act 
of  1893  does  not  give  a  new  right  enforce- 
able only  in  the  prescribed  way,  but  merely 
a  new  remedy  for  a  right  always  existing  to 
defend  title  and  possession.  And  the  new 
remedy  Is  plainly  Intended  to  be  cumulative 
only.  All  the  old  remedies  remain  unaffect- 
ed. Either  party  may  go  into  equity,— the 
vendor  for  rescission  or  cancellation  of  the 
contract,  and  the  vendee  for  specific  perform- 
ance. And  the  vendee  still  has  the  further 
choice  of  an  ejectment,  or  an  action  for  dam- 
ages for  breach  of  the  contract  In  either  of 
these  ways  he  can  have  his  case  tried  by  a 
jury.  But  formerly  the  vendor  had  no  such 
remedy.  On  a  mere  option,  which  he  did  not 
admit  bad  been  accepted,  as  in  the  present 
case,  he  could  not  sue  at  law,  and  could  only 


get  rid  of  the  cloud  on  his  title  by  going  into 
equity.  Under  this  act  he  may  have  the 
facts  of  acceptance  or  default  determined  by 
a  Jury.  The  act  expressly  assimilates  the 
proceeding  to  an  equitable  ejectment,  and 
there  is  no  valid  reason  why  the  remedy 
should  not  have  a  liberal  construction  in  fur- 
therance of  the  expressed  purpose.  If  the 
plaintiff  is  in  possession  under  claim  of  title, 
and  the  defendant  makes  an  adverse  claim, 
whether  by  title  paramount  or  title  depend- 
ent by  contract  on  bis  own,  the  dispute  or 
denial  within  the  contemplation  of  the  act 
exists,  and  a  case  for  an  issue  is  made  out. 
The  control  of  the  court  over  both  the  form 
and  the  substance  of  the  issue  Is  ample,  and 
should  be  exercised  to  fit  the  requirements  of 
the  real  controversy  between  the  parties. 
The  defendant,  on  coming  in  to  answer  the 
rule,  may  disclaim,  as  provided  In  the  act,  or 
he  may  deny  default  on  his  part,  and  ask 
for  a  conditional  verdict,  as  if  In  ejectment; 
or  he  may  set  up  a  default  by  the  plaintiff, 
and  elect  to  recover  damages  under  a  plea  of 
set-off,  as  in  an  action  for  breach  of  con- 
tract. The  court  should  mold  the  issue  ac- 
cording to  the  circumstances,  so  as  to  reach 
a  trial  on  the  merits. 

Judgment  reversed,  and  an  Issue  dbected 
to  be  awarded. 


SHROYBR   T.    SMITH. 

(Supreme   Court   of   Pennsylvania.     Jan.   6, 

1903.) 

BUrECrMKNT—BTTIDBNCBl— PAROL    OIFT— STAT- 
UTE OF  FRAUDS— WITNESS— COMPHTBNCT. 

1.  Plaintiff  In  ejectment  claimed  by  deed  from 
his  father.  Defendant,  who  was  a  nephew  of 
plaintiff,  claimed  nnder  a  parol  contract  with 
plaintiff's  father  before  the  deed  to  plaintiff, 
under  which  contract  he  took  possession.  The 
mother  of  defendant  testified  that  after  he  be- 
came of  age  his  grandfather,  in  presence  of 
witnesses,  agreed  that,  if  defendant  would  give 
up  his  trade  and  lire  with  him,  he  would  leave 
him  the  farm  In  controversy.  There  was  evi- 
dence of  declarations  by  the  grandfather  con- 
firming such  promise,  and  a  paper  signed  by  the 
grandfather  was  introdaced,  purporting  to  be  a 
will,  leaving  the  land  in  question  to  defendant. 
Beld,  that  tne  evidence  was  suffldeut  to  sustain 
a  verdict  for  defendant. 

2.  An  instrument  purporting  to  be  a  will, 
leaving  land  which  had  been  given  to  another 
by  parol  to  such  person,  was  a  sufficient  memo- 
randum In  writing,  wltnin  the  meaning  of  the 
statute  of  frauds. 

S.  Where  defendant  in  ejectment  claimed  wi- 
der an  alleged  promise  of  his  grandfather  to 
convey  the  property  to  him  by  will,  he  was  in- 
competent to  testii^  as  to  such  agreement  after 
the  death  of  his  grandfather. 

Appeal  from  court  of  common  pleas,  Greene 
county;    Crawford,  Judge. 

Action  by  David  Shroyer  and  George  B. 
Shroyer  against  William  D.  Smith.  Judg- 
ment for  defendant,  and,  on  death  of  David 
Shroyer,  plaintiff  O.  B.  Shroyer  appeals.  Re- 
versed. 

Argued  before  McCOI/LUM,  O.  J.,  and 
MITCHELL,  DEAN,  FELL.  BROWN, 
MESTBISZAT,  and  POTTER,  JJ. 
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B.  F.  Downey  and  James  BL  Sayen,  for 
ippellaut.  J.  B.  Donley,  T.  S.  Crago,  and 
D.  S.  Walton,  tor  appellee. 

UESTUEZAT,  1.  This  was  an  action  of 
ejectment  brought  April  1,  1888,  by  David 
!Shro;er  and  George  B.  Shroyer  against  Wil- 
liam D.  Smith  for  (quoting  from  pneclpe) 
"a  tract  of  land  sltnate  In  Cumberland  town- 
■hip,  Greene  county,  Pennsylyania,  adjoln- 
Ijig  lands  of  J.  H.  Rea  on  the  south  and 
west,  lands  of  Thomas  Hawkins  on  the  west 
and  north,  lands  of  W.  C.  Huston  on  the 
north  and  east,  and  land  formerly  owned  by 
Bamhart;  containing  seventy-three  acres, 
more  or  leas."  Before  the  trial  of  the  case, 
in  N'orember,  1901,  David  Shroyer  died,  and 
Us  name  was  stricken  from  the  record  as 
a  party  plaintiff.  Both  parties  to  the  record, 
as  thus  amended,  claimed  title  to  the  prem- 
Iws  In  dispute  through  David  Shroyer,  the 
father  of  the  plaintiff  and  the  grandfather 
of  the  defendant,  to  whom  the  land  was  con- 
Teyed  by  Johnson  Waycoff  by  deed  dated 
September  20,  1884,  and  duly  recorded  in  the 
recorder's  office  of  Greene  county.  The 
plaintiff's  titie  is  founded  upon  a  deed  from 
his  lather  to  him  dated  November  4,  1807, 
and  duly  recorded,  by  which  the  land  in  con- 
troversy was  conveyed  "to  the  said  George 
B.  Shroyer  for  life,  and  at  his  death  to  his 
wife,  Elizabeth  Shroyer,  if  she  survive  him 
and  remains  bla  widow,  to  her  for  life,  and 
at  her  death,  or  upon  her  remarriage,  then 
the  reversion  and  remainder  to  the  use  of 
Edward  C.  Shroyer  and  John  Shroyer,  chil- 
dren of  the  said  George  B.  Shroyer  and 
Elizabeth  Shroyer,  in  equal  shares  in  fee,  to 
tbem,  their  heirs  and  assigns,  forever."  The 
plaintiff  put  in  evidence  the  record  of  the 
deed,  and  relied  upon  it  as  his  right  to  re- 
cover in  this  action.  The  defendant,  Wil- 
liam D.  Smith,  claimed  the  premises  by  vir- 
ture  of  an  alleged  parol  contract  entered  into 
between  himself  and  David  Shroyer  Just 
before  or  about  the  time  he  was  of  age,  in 
18S4,  by  the  terms  of  which  Shroyer  was  to 
pnrchase  a  farm  and  devise  it  to  Smith,  in 
consideration  of  which  the  latter  was  to  give 
np  his  trade  of  blacksmith,  remove  to  the 
farm  with  his  grandparents,  and  care  for 
them,  and  work  and  manage  the  farm,  until 
their  death,  or  they  were  done  with  the 
farm.  It  is  alleged  by  the  defendant  that, 
in  pntsnance  of  said  contract,  Shroyer  pur- 
chased the  farm  In  dispute,  known  as  the 
"Harper  Farm,"  In  1884,  and  executed  a 
will,  dated  March  16,  1887,  by  which  he  de- 
vlaed  said  farm  to  Smith;  that  the  latter 
removed  to  the  farm  with  his  grandparents, 
and  took  jwssession  of  it,  and  has  fully  and 
faithfully  complied  with  all  the  stipulations 
of  the  contract  to  be  performed  by  him. 
It  is  claimed  by  the  defendant,  and  his 
erldence  tended  to  show,  that  at  the  age 
of  13  months  he  became  a  member  of  his 
grandfather's  family,  and  that,  when  he  was 
^'etween  10  and  11  years  of  age,  his  parents 


(about  removing  West)  permitted  him  to  re- 
main with  his  grandparents  In  consideration 
of  the  latter  agreeing  to  give  him  |4,000  and 
certain  personal  property  when  he  became  of 
age.  It  further  appears  from  the  testimony 
that  Smith  continued  to  reside  on  the  Harper 
farm  VTith  his  grandparents  until  the  death  of 
his  grandmother,  in  1887,  and  that  he  still 
remains  in  possession  of  the  farm.  Prior  to 
the  removal  of  the  parties  to  the  farm,  at 
the  suggestion  of  his  grandfather.  Smith 
learned  the  blacksmith  trade.  The  right  of 
the  plaintiff  to  recover  was  also  resisted  by 
defendant  on  the  ground  that  David  Shroyer, 
at  the  time  he  executed  and  delivered  the 
deed  to  his  son,  the  plaintiff,  did  not  have 
suificlent  mental  capacity  to  execute  the 
deed,  and  that  it  was  procured  through  the 
undue  influence  of  his  son.  Mr.  Shroyer's 
wife  died  September  2,  1897.  He  left  hla 
grandson's  home  September  6th,  and  has  since 
resided  with  the  plaintiff.  The  two  ques- 
tions thus  raised  by  the  defense,  to  wit,  the 
mental  incapacity  of  David  Shroyer  at  the 
time  he  executed  the  deed  to  his  son,  as  well 
as  the  undue  influence  exercised  upon  him 
by  the  latter  at  that  time,  and  the  existence 
and'  sufficiency  of  the  contract  between  David 
Shroyer  and  his  grandson,  and  the  fulfill- 
ment of  Its  terms  by  the  latter,  were  aub- 
mltted  to  the  Jury  by  the  learned  trial  Judge 
in  a  clear  and  adequate  charge.  The  verdict 
was  in  favor  of  the  defendant,  and,  a  new 
trial  having  been  refused.  Judgment  was  en- 
tered on  the  finding  of  the  Jury.  The  plain- 
tiff appealed. 

The  assignments  of  error  suggest  two  prop- 
ositions for  consideration:  (1)  Was  the  evi- 
dence, if  believed  by  the  Jury,  sufficient  to 
establish  the  alleged  agreement  between  Da- 
vid Shroyer  and  his  grandson,  and,  if  so,  was 
the  contract  within  the  statute  of  frauds? 
(2)  Was  the  defendant  a  competent  witness, 
under  the  aot  of  June  11,  1801  (P.  h.  287), 
to  testify  to  matters  occurring  in  the  lifetime 
of  David  Shroyer? 

The  principal  and  only  v^tnesses  on  the 
part  of  the  defendant  who  were  present  at 
the  time  the  agreement  was  made  were  the 
defendant  and  Mrs.  Coil,  his  mother.  The 
latter  testified  at  some  length,  giving  the  ar- 
rangement under  which  the  defendant,  as  an 
infant,  was  taken  to  his  grandfather's  home, 
and  detailing  various  conversations  between 
her  father  and  her  son,  leading  up  to  and 
terminating  in  the  contract  which  is  set  up 
here  as  a  defense  to  this  action.  She  testi- 
fied that  under  the  agreement  the  defendant 
"was  to  live  with  them  [his  grandparents], 
and  farm  and  work  for  them,  and,  when  they 
were  gone,  they  would  give  him  the  farm"; 
that  he  was  to  get  the  farm  by  will;  that 
he  was  then  living  with  his  grandfather,  in 
Carmlchaels,  and  the  latter  requested  him  to 
leave  bis  trade,  and  go  with  his  grandparents 
to  the  Hari)er  farm,  which  he  did.  The  date 
of  the  contract,  as  fixed  by  the  witness,  was 
in  1884,  at  or  about  the  time  the  defendant 
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arrived  at  tbe  age  of  21  years.  She  also 
testified  tbat  her  father  told  her  In  tbe  pres- 
ence of  her  son  that,  in  compliance  with  tbe 
contract,  he  had  made  a  will,  and  devised 
the  farm  to  the  defendant,  and  tbat  he  would 
get  it  when  be  (her  father)  was  gone.  Tbe 
defendant,  in  bis  deposition,  taken  under  a 
rule  before  the  death  of  his  grandfather,  sub- 
stantially  corroborates  bis  mother  as  to  tbe 
terms  of  tbe  contract  between  him  and  his 
grandfather.  He  says  that  at  tbe  time  tbe 
agreement  was  made,  and  he  entered  upon 
the  performance  of  It,  he  had  acquteed  the 
blacksmith  trade;  tbat  tbe  inducement  to 
leave  bis  trade  was  the  farm  wbicb  he  was 
to  get  by  will.  He  further  says  that  his 
grandfather  told  him  "he  bad  willed  tbe 
farm  to  me,  and  I  would  get  it.  He  would 
see  tbat  I  got  It."  Tbe  witness  speaks  of  tbe 
several  efforts  made  by  bis  grandfather  to 
purchase  a  farm  before  be  bought  the  Har- 
per farm,  to  which  he  removed  with  his 
grandparents  In  pursuance  of  tbe  agreement. 
Smith  also  testifies  tbat  be  performed  bis 
part  of  the  contract  faithfully;  tbat  his 
grandfather  resided  ,wlth  him  until  after  the 
death  of  bis  grandmother,  in  1897,  when 
be  left  without  cause,  and  went  to  tbe  borne 
of  tbe  plaintiff,  where  be  lived  until  his 
death.  In  addition  to  this  testimony,  other 
witnesses  were  called  who  testified  to  fre- 
quent conversations  with  David  Shroyer  in 
which  be  admitted  the  contract  between  Mm 
and  bis  grandson,  and  his  intention  to  carry 
out  its  terms.  If  the  testimony  is  believed, 
tbe  Jury  was  fully  warranted  in  finding  that 
tbe  contract  between  David  Shroyer  and  tbe 
defendant  was  established  in  all  its  terms. 
Tbe  parties  were  brought  face  to  face,  and 
the  evidence  disclosed  a  complete  contract 
made  by  them.  It  also  authorized  tbe  find- 
ing tbat  tbe  defendant  bad  performed  bis 
part  of  the  agreement.  It  is  true  that  Da- 
vid Shroyer  left  the  home  of  his  grandson 
and  resided  with  the  plaintiff  during  the  last 
four  years  of  bis  life,  but  there  was  no  suffi- 
cient reason,  In  the  judgment  of  the  jury, 
for  his  action  in  doing  so.  It  clearly  ap- 
pears, if  tbe  witnesses  are  credible,  that  Da- 
vid Shroyer  bad  frequently  admitted  making 
the  contract  with  bis  grandson,  and  that  In 
pursuance  thereof  he  had  made  a  will  de- 
vising the  Harper  farm  to  tbe  defendant 
This  testimony  is  supplemented  by  a  paper  in 
evidence,  purporting  to  be  tbe  last  will  of 
"David  Shroyer,  of  Cumberland  township, 
Greene  county,  Pa.,"  dated  March  16,  1887, 
in  which  he  devises  "to  William  D.  Smith 
tbe  farm  that  I  live  on,  and  Is  known  as  tbe 
'Harper  Farm.'  adjoining  lands  of  T.  H. 
Hawkins,  Wilson  Huston,  and  others;  also 
all  my  personal  property  that  is  thereon  at 
my  decease."  The  paper  was  In  proper  form 
as  a  testamentary  disposition  of  property. 

It  is  contended  by  tbe  learned  counsel  for 
tbe  appellant  tbat  the  will  is  not  a  sufficient 
writing  to  take  the  contract  out  of  the  stat- 
ute of  frauds;    that  it  "says  nothing  about 


the  possession  of  any  prior  contract  relating 
to  tbe  same;  It  does  not  define  the  quantit}' 
of  land;  it  Is  entirely  deficient  without  parol 
testimony  to  take  it  out  of  the  statute  of 
frauds";  and  tbat  tbe  description  is  not  suffi- 
cient to  locate  the  land.  It  is  not  necessary 
tbat  tbe  will  should  set  forth  tbe  possession 
of  the  premises  by  the  devisees,  or  tbat 
there  was  a  contract.  These  facts  must  ap- 
pear, but  may  be  shown  by  parol  proof. 
Testimony  was  introduced  to  establish  tbe 
contract,  and  to  show  tbat  the  devisee  took 
such  possession  of  the  land  as  the  agreement 
required  in  1884,  and  bas  since  continued 
such  possession  of  It  till  tbe  present  time. 
This  was  'followed  by  testimony,  believed  by 
tbe  jury,  tbat  tbe  will  was  made  pursuant 
to  and  in  conformity  with  tbe  terms  of  tbe 
contract.  Tbe  will  therefore  became  a  writ- 
ing embracing  the  terms  of  the  agreement 
and  satisfied  tbe  statute  of  frauds.  Brinkei 
v.  Brinker,  7  Pa.  68;  Smith  v.  Tult,  127  Pa. 
341,  17  Ati.  995,  14  Am.  St  Rep.  851. 

We  do  not  agree  with  appellant's  counsel 
that  tbe  will  is  not  sofBciently  definite  as  to 
the  quantity  of  tbe  land,  or  as  to  description 
of  the  locality  of  tbe  premises.  It  will  be 
observed  tbat  it  was  similar  to,  and  about 
as  definite  as,  tbe  description  in  the  praecipe 
in  this  case.  The  will  recites  tbe  fact  tbat 
David  Sbroyer  is  "of  Cumberland  township, 
Greene  county.  Pa.,"  and  devises  "tbe  farm 
tbat  I  live  on,  and  is  known  as  the  'Harper 
Farm,'  adjoining  lands  of  T.  H.  Hawkins, 
Wilson  Huston,  and  others."  So  far  as  tbe 
will  discloses  the  fact  this  is  tbe  only  real 
estate  Shroyer  possessed. 

It  follows  from  what  bas  been  said  tbat 
tbe  court  below  committed  no  error  in  sub- 
mitting to  the  jury  tbe  evidence  introduced 
to  establish  the  contract,  and  in  sustaining 
tbe  verdict  on  that  branch  of  tbe  case. 

Tbe  defendant  was  offered  as  a  witness  tn 
bis  own  behalf.  His  competency  being  oli- 
jected  to,  the  court  below  ruled  as  follows: 
"I  will  rule  be  Is  competent  to  testify  to  any 
facts  occurring  in  tbe  lifetime  of  David 
Shroyer  in  presence  of  George  Shroyer." 
From  tbls  ruling  it  is  evident  that  the  learn- 
ed trial  judge  thought  the  defendant  was 
made  competent  by  tbe  act  of  June  11,  1891. 
Both  parties  claim  title  under  David  Shroyer, 
who  was  dead  at  the  time  of  the  trial.  Tbe 
plaintiff  claimed  by  deed,  and  the  right  of 
David  Shroyer  to  make  tbat  deed  was  tbe 
matter  in  controversy.  Shroyer  was  dead, 
and  the  defendant,  whose  interest  is  adverse 
to  Shroyer's  right  to  grant  the  premises,  was 
offered  as  a  witness  in  the  case.  His  interest 
was  adverse  to  tbe  right  of  Shroyer  to  con- 
vey, and  he  was  therefore  incompetent  to 
testify,  under  clause  "e"  of  section  5  of  the 
act  of  May  23,  1887  (Purd.  Dig.  817).  Bald- 
win V.  Stier,  191  Pa.  432,  43  Atl.  326;  Myera 
V.  I.ltt8,  195  Pa.  595,  46  Ati.  131.  His  in- 
competency to  testify,  under  the  facts  dis- 
closed by  tbe  record,  was  not  removed  by 
tbe  act  of  1891.    The  defendant,  under  tbis 
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Id  conid  testify  to  any  relevant  matter  oc- 
carring  before  the  death  of  David  Shroyer, 
only  If  sncb  matter  occurred  between  himself 
tsd  another  person,  or  In  the  presence  or 
ttaring  of  another  person,  who  bad  been 
called  and  testified  to  such  matter  against 
tti«  defendant.  Under  sucb  circumstances, 
the  act  very  properly  permits  the  surviving 
party  to  testify.  The  inequality  of  the  parties 
created  by  the  death  of  one  of  them  seals 
the  lips  of  the  other;  but  when  that  in- 
equality has  been  removed  by  a  living  and 
competent  witness,  who  testifies  against  the 
•nrriving  party  to  any  relevant  matter  occur- 
ring in  the  lifetime  of  the  deceased,  between 
the  witness  and  the  deceased  or  in  the  pres- 
ence of  the  witness,  the  competency  of  the 
other  and  remaining  party  to  the  transaction 
is  restored  by  the  act  of  1891,  to  the  extent 
of  permitting  him  to  protect  himself  against 
the  testimony  of  his  adversary's  witness. 
Here,  however,  when  the  defendant  testified, 
hia  Incompetency  had  not  been  removed  by 
the  testimony  of  any  witness  called  by  the 
plaiatUI  to  testify  to  any  matter  occurring 
between  the  defendant  and  the  witness,  or 
In  the  presence  of  the  latter,  and  which  had 
occurred  before  the  death  of  David  Shroyer. 
The  defendant  was  therefore  clearly  excluded 
u  a  witness  by  the  act  of  1887.  and  was  not 
made  competent  to  testify  nnder  the  act  of 
1891.  Nor  was  the  error  in  admitting  him  to 
testify  cured  by  the  admission  of  the  defend- 
ant's deposition,  which  was  clearly  compe- 
tent It  Is  conceded  by  the  appellee's  counsel 
that  Smith's  "testimony  Itself  was  very  ma- 
terial to  the  defendant's  case."  We  there- 
fore cannot  assume  that  Its  admission  was 
"harmless  error,"  or  that  it  did  not  Injuriously 
affect  the  plaintiff's  case. 

If  ibe  defendant's  title  to  the  premises  la 
sustained,  the  question  of  imdue  Influence 
eierclaed  by.  the  plaintiff  upon  David  Shroy- 
er, and  the  condition  of  the  latter's  mind 
when  he  executed  and  delivered  the  deed  to 
his  son,  become  immaterial.  These  matters 
^vtc  properly  disposed  of  by  the  learned  trial 
judge. 

The  tenth  assignment  of  error  Is  the  only 
one  having  any  merit,  and,  for  the  reasons 
stated,  it  is  sustained,  and  the  Judgment  is 
reversed,  with  a  venire  facias  de  novo. 


COMMONWEALTH  ex  reL  McENTIRB  et  aL 

V.  SirMMERVILLB  et  al.,  Couuty 

Commissioners, 

(Supreme  Conrt   of   Pennsylvania.     Jan.   5, 

1903.) 

RATDTXS—RBPBAIi— RELIEF  OF  POOR— LOCAL, 
ACTS. 

1.  Statutes  of  a  general  nature  do  not  repeal 
br  implication  charters  and  special  acts  passed 
(or  the  benefit  of  particular  municipalities,  and, 
il  the  general  and  special  acts  can  stand,  they 
will  be  constmed  accordingly. 

2.  Act  June  4,  1879  (P.  L.  78),  bein^  an  act 
>o  create  poor  districts,  and  to  authorize  erec- 
tion of  bnudings  for  the  relief  of  the  poor,  was 


intended  to  establish  a  general  system  for  the 
relief  of  the  poor  throueoont  the  state,  and  re- 
pealed I^cal  Acts  March  21,  1865  (P.  L.  501), 
April  11.  1866  (P.  L.  608),  and  April  10,  1873 
(F.  L.  763),  giving  the  commissioners  of  Clarion 
county  authority'  to  act  as  directora  of  the  poor 
of  such  county,  and  providing  for  the  erection 
by  them  of  necessary  buildings  for  the  reception 
and  employment  of  the  poor, 

3.  Act  June  4,  1879  (P.  L.  78),  being  an  act 
to  establish  a  general  ■  system  for  the  relief  of 
the  poor,  does  not  exempt  from  repeal  the  local 
acts  relating  to  the  care  of  the  poor  in  Clarion 
county  by  section  21,  providing  that  the  act 
shall  not  repeal  any  local  act  under  which  poor- 
houses  have  been  erectod,  where  at  the  time  of 
its  passage  no  poorhouse  had  been  erected  under 
sucn  local  act,  nor  had  any  lands  been  purchas- 
ed, or  poorhouses  commenced  to  be  built. 

Appeal  from  court  of  common  pleas.  Clar- 
ion county. 

Petition  by  the  commonwealth,  on  the  rela- 
tion of  W.  J.  McEntlre  and  others,  for  a  writ 
of  mandamas  to  J.  A.  SummerviUe  and  oth- 
ers, county  comn^lssioners.  From  an  order 
refusing  the  writ,  relators  appeal    Reversed. 

Argued  before  McCOLLlJM,  a  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

Harry  M.  Rimer,  Harry  B.  Rugh,  and  Don 
C.  Corbett,  for  appellants.  George  F.  Whlt- 
mer,  for  appellees. 


BROWN,  J.  The  appellants  were  the  peti- 
tioners below  for  a  writ  of  mandamus  to 
compel  the  appellees,  commissioners  of  the 
county  of  Clarion,  to  purchase  real  estate 
and  erect  buildings  for  the  accommodation 
of  the  poor  of  that  county,  and  to  furnish 
them  relief  and  give  them  employment.  In 
accordance  with  the  provisions  of  the  act  of 
June  4,  1870  (P.  L.  78).  The  writ  was  de- 
nied for  the  reason  that  local  acts  relating  to 
the  erection  of  a  poorhouse  In  the  couuty 
had  not.  In  the  Judgment  of  the  court  below, 
been  repealed  at  the  time  proceedings  were 
instituted  under  the  act  of  1870,  which  was 
on  June  20,  1898.  On  that  day  a  petition,  as 
required  by  the  act,  was  presented  to  the 
court  of  quarter  sessions  of  the  couuty.  In 
pursuance  of  which  an  election  was  ordered, 
resulting  in  a  vote  in  favor  of  purchasing 
real  estate,  and  erecting  buildings  thereon, 
that  the  design  and  purpose  of  the  act  might 
be  carried  out.  The  commissioners,  how- 
ever, refused  to  act;  alleging  that  the  act  of 
1879  was  not  In  force  in  their  county,  in 
which  view,  as  Just  stated,  they  were  sus- 
tained by  the  court  below. 

The  locgl  acts  held  by  the  court  below  to 
have  been  in  force  were:  Act  of  March  21, 
18(55  (P.  L.  501);  act  of  April  11,  1866  (P.  L. 
60S);  and  act  of  April  10,  1873  (P.  L.  763). 
By  the  first,,  the  commissioners  of  Clarion 
county  were  authorized  to  "exercise  and  per- 
form all  the  duties  of  directors  of  the  poor 
of  the  said  county,"  and  to  select  and  pur- 
chase such  real  estate  as  they  might  deem 
proper  and  necessary  for  the  support  and 
employment  of  the  poor  of  the  county,  and 
take  conveyance  of  the  same,  In  the  name 
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and  for  the  use  of  .tbe  said  oonnty;  «nd  they 
were  directed  to  proceed  to  build  Bucb  build- 
ings as  might  become  necessary  for  the  re- 
ception and  employment  of  such  persons  aa 
might  be  a  public  charge  on  the  townships 
of  the  said  county,  and  to  Increase  and  en- 
large said  buildings  and  accommodations  as 
the  same  might  become  necessary.  To  en- 
able them  to  do  these  things,  they  were  au- 
thorized to  Increase  the  county  taxes.  The 
act  of  April  11,  186(S,  which  was  a  supple- 
ment to  that  of  1865,  provided  for  the  ap- 
pointment, first,  and  then  the  election,  of 
three  suitable  persons,  to  be  directors  of  the 
poor  of  the  county,  who  were  "created  and 
constituted  a  body  politic  and  corporate,  by 
the  name,  style,  and  title  of  the  directors  of 
tile  poor  of  Clarion  county,"  and  upon  whom 
were  Imposed  all  of  the  duties  that  the  act 
of  1865  had  directed  the  county  commission- 
ers to  perform.  The  act  of  1873  was  for  the 
erection  of  a  poorhouse  in  the  township  of 
Plney,  In  the  county  of  Clarion,  with  a  pro- 
vision that  It  might  be  lawful  for  any  town- 
ship or  borough  in  the  said  county  to  accept 
its  liabilities  and  privileges.  Nothing,  so  far 
as  Is  disclosed  by  the  record,  was  ever  done 
under  this  last  act;  and  the  admission  of 
the  appellees  Is  "that  at  the  date  of  the  pas- 
sage of  the  act  of  June  4,  1879,  there  had 
not  been  erected  ixrarhouse  or  home  for  the 
relief  of  the  destitute,  nor  were  there  at  that 
time  any  controlled  or  managed,  nor  had 
lands  been  purchased  or  poorhouse  com- 
menced to  be  built,  within  the  said  county 
of  Clarion  or  said  poor  district" 

The  act  of  June  4,  1879,  Is  entitled  "An 
act  to  create  poor  districts,  and  to  authorize 
purchase  of  lands  and  erection  of  buildings 
to  furnish  relief  and  give  employment  to  the 
destitute,  poor  and  paupers  in  this  common- 
wealth." Its  first  section  is  "that  for  the 
purpose  of  fumlshing  relief  to  the  poor,  des- 
titute and  paupers,  giving  them  employment, 
and  carrying  out  the  provisions  of  this  act, 
each  county  of  this  commonwealth  la  hereby 
created  a  district,  to  be  known  as  '*  *  * 
County  Poor  District' "  It  places  the  man- 
agement of  the  poorhouse  In  the  hands  of 
the  county  commissioners,  instead  of  the  di- 
rectors of  the  poor  of  Clarion  county.  The 
commissioners  cannot  purchase  real  estate 
and  erect  buildings  until  authorized  to  do  so 
by  a  popular  vote,  but  by  the  acts  of  1865 
and  1866  no  such  popular  approval  was  re- 
quired. The  conveyance  and  title  for  the 
real  estate  to  be  acquired  for  the  use  of  the 
county  poor  district  are  to  be  mad%  and  tak- 
en In  the  name  and  for  the  use  of  the  poor 
district.  By  the  local  acts,  the  money  for  the 
purchase  of  the  land  and  the  erection  of  the 
buildings,  and  the  expenses  of  maintaining 
them,  was  to  be  provided  for  by  a  county 
tax,  while  under  the  act  of  1879  there  is  to  be 
a  taxation  for  poor  purposes;  and,  to  enable 
the  commissioners  to  carry  out  the  provisions 
of  the  act,  they  are  authorized  to  Issue  bonds 
to  be  payable  by  the  poor  district    "The 


act  of  June  4,  1879,"  as  was  said  In  Jenk* 
Township  Poor  District  v.  Sheffield  Town- 
ship Poor  District,  135  Pa.  400,  19  AtL  1001, 
"was  Intended  to  establish  a  general  ■ystem 
for  the  relief  and  employment  of  the  destitute 
poor  throughout  the  state.  The  general  plan 
or  purpose  of  the  act  Is  that  each  county 
shall  be  or  become  a  single  poor  district" 
Contrasting  the  provisions  of  the  acts  of  1865 
and  1866  with  those  of  1879,  it  Is  most  man- 
ifest that  the  legislative  Intent  was  that  those 
of  the  latter  were  Intended  as  a  substitute 
for  the  former;  and  In  such  case,  although 
the  later  act  contains  no  express  words  to 
that  effect.  It  must,  on  principle,  as  well  as 
In  reason  and  common  sense,  operate  to  re- 
peal the  former.  Johnston's  Estate,  33  Fa. 
511;  Best  V.  Baumgarduer,  122  Pa.  17,  15 
AtL  891,  1  L.  R.  A.  366.  "The  rule  of  con- 
struction on  this  subject  has  been  stated  In 
Johnston's  Estate,  33  Pa.  511,  where  It  is 
held  that  (following  Harcourt  v.  Fox,  1  Show. 
506)  an  aiHrmative  statute  IntroductiTe  of  a 
new  law  on  the  same  subject  does  imply  a 
negative  of  the  former  law,  If  they  are  re- 
pugnant; or,  as  stated  In  Dillon  on  Municipal 
Corporations  (section  87),  for  which  he  cites 
cases  in  our  own  and  many  other  states:  'It 
Is  a  principle  of  very  extensive  operation  that 
statutes  of  a  general  nature  do  not  repeal  by 
Implication  charters  and  8i)eclal  acts  passed 
for  the  benefit  of  particular  municipalities, 
but  they  do  so  when  this  appears  to  have 
been  the  purpose  of  the  legislature.  If  both 
the  general  and  the  special  acts  can  stand. 
they  will  be  construed  accordingly.  If  one 
must  g^Ive  way.  It  will  depend  upon  the  sup- 
posed Intention  of  the  lawmaker,  to  be  col- 
lected from  the  entire  course  of  legislation.' " 
McCleary  t.  Allegheny  Co.,  163  Pa.  678,  30 
Aa  120. 

That  the  legislature  Intended  the  act  of 
1879  to  be  not  only  a  substitute  for  prior 
local  acts  upon  the  same  subject-matter,  but 
that  It  should  operate  as  a  repeal  of  them,  is 
most  manifest  from  the  twenty-first  section, 
which  Is:  "This  act  shall  not  be  construed 
to  repeal  any  local  act  or  acts  under  which 
poorhouses  or  homes  for  relief  of  the  desti- 
tute have  been  erected  or  are  now  managed 
or  controlled,  nor  repeal  any  general  law  un- 
der which  lands  have  been  purchased  or 
poorhouses  have  been  commenced  to  be 
built"  So  clearly  did  the  legislative  mind 
think  it  had  expressed  Itself  In  the  first  20 
sections  as  Intending  to  repeal  all  local  acts, 
and  that  its  intention  would  be  so  under- 
stood, that  it  Inserted  the  last  and  saving 
clause,  where,  if  the  appellants  cannot  find 
their  exemption  from  the  act,  there  Is  none 
for  them.  When  the  legislature  declared 
what  local  acts  alone  should  be  saved  from 
repeal  by  this  substitutionary  act,  those  not 
within  the  exception  were  without  It.  What 
was  not  saved  by  the  act  fell  under  It,  and 
the  legislative  Intent  cannot  be  understood 
otherwise.  On  June  4,  1879,  no  poorhouse 
and  home  for  the  relief  of  the  destitute  had 
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been  erected  or  yraa  managed  or  controlled 
noder  any  local  act  in  Clarion  countj,  nor 
had  lands  been  pnrchased  or  poorbouses 
commenced  to  be  built;  and  the  county  la 
do:  within  the  Baring  clause  of  the  act 
"Eipresalo  unius  eat  exeluslo  alterlus."  "The 
exception  of  a  particular  thing  from  general 
words  proTes  tba^  in  the  opinion  of  the  law- 
giver, the  thing  excepted  would  be  within 
the  general  clauRc.  had  the  exception  not 
been  made."  Marshall,  C.  J.,  In  Brown  t. 
Maryland,  15  Wheat.  419,  438,  6  L.  Ed.  678. 

Whether  the  acta  of  May  8,  1876  (P.  L. 
149).  March  24,  1877  (P.  L.  40),  and  May  18, 
ISTS  (P.  L.  63),  repealed  the  local  acts  of 
iSCo,  1868.  and  1873,  we  need  not  decide,  in 
Tiew  of  what  we  have  said  as  to  the  eftect 
of  tie  act  of  1879.  Its  consftutionallty  does 
not  seem  to  be  questioned  by  the  appellees; 
md,  though  referred  to  in  a  passing  way  by 
counsel  for  the  appellants,  we  need  not  con- 
sider It  here. 

The  OT&er  of  tbe  court  below,  dismissing 
the  petition  of  tbe  appellants,  is  reversed, 
and  the  record  remitted,  with  direction  that 
a  nrit  of  peremptory  mandamus  issue,  as 
prayed  for  in  the  petition;  the  costs  below 
and  on  this  appeal  to  be  paid  by  the  appel- 
lees. 


REtLLT  T.  MOUNTAIN  COAL  CO. 
(Supreme   Court   of   Pennsylvania.      Jan.   6, 
1903.) 

PTIBUC  SECORDS  —  DBPBTT  StJHVETOR'S 
BOOKS-WARRANTS— RBTXTRN  OF  SURVEY- 
DEED  FROM   STATB— ACKNOWLBDOMENT. 

1.  Tnder  .\ct  1785,  directing  that  every  dep- 
uty xorreyor  shall  make  fair  and  clean  entries 
ot  all  warrants  put  into  his  hands,  the  book 
proTided  by  him  for  that  purpose  is  a  public 
record. 

2.  Where  a  deputy  surveyor  entered  into  the 
l/ook  which  he  was  directed  to  keep  nnder  the 
>ct  of  17S5  a  warrant,  as  well  as  a  plot  of  the 
rarrey  made  by  him  nnder  the  warrant,  but 
■Hide  BO  retain  of  the  snrvey,  and  another  dep- 
nty  snrveyor  returned  the  survey  more  than  oO 
ytars  thereafter,  after  having  examined  it  on 
the  isToand.  and  fonnd  it  to  be  correct,  the  title 
remained  good  in  the  orixinal  warrantee  or  his 
nutvssors,  where  the  rights  of  no  third  parties 
Mve  interveued. 

3.  As  prior  to  Act  March  14,  1846.  no  law  re- 
qaired  that  patents  or  deeds  from  the  common- 
wealth shoDld  be  acknowledged  before  any  of- 
{<«■.  to  entitle  them  to  record,  a  deed  by  the 
commonwealth  for  land  owned  by  it,  executed 
in  the  name  of  the  conunonwealth,  and  under 
Its  crrat  seal,  before  that  date,  could  be  r^ 
corded  without  acknowledgment. 

Appeal  from  court  of  common  pleas,  Cam- 
Ma  county;  Barker,  Judge. 

Action  by  John  Reilly  against  tbe  Moun- 
tahi  Coal  Company,  In  ejectment  Judg- 
ment for  defendant  and  plalntlfT  appeals. 
Reversed. 

The  court  refused  to  admit  In  evidence  a 
deed  in  the  name  of  the  commonwealth,  un- 
der its  great  seal,  to  Dorothea  Brien,  record- 
ed in  1S44,  In  Cambria  county,  but  not  ac- 
kajwledged. 


Plaintift  presented  these  points: 
"(1)  As  against  the  alleged  title  of  the  de- 
fendant, which  had  its  Inception  by  warrant 
dated  March  19,  1889,  on  which  patent  was 
issued  on  August  18,  1899,  the  sale  to  Brlen 
&  Coleman  of  March  11,  1808;  the  power 
of  attorney  from  Dorothea  Brien  to  Abra- 
ham Morrison,  dated  August  8,  1845,  and  re- 
corded June  26,  1847;  the  deed  of  Dorothea 
Brien,  by  her  attorney  In  fact  Abraham 
Morrison,  to  Henry  McKenzie,  dated  Decem- 
ber 31,  1849.  and  recorded  May  24,  1889, 
with  the  recital  therein  of  conveyance  by 
'secretary  of  commonwealth  of  Pennsyl- 
vania, by  deed  dated  January  4,  1843,  to 
Dorothea  Brien,  In  fee*;  the  last  will  and 
testament  of  Henry  McKenzie,  dated  Feb- 
ruary 23,  1850;  the  petition  of  the  executor 
of  the  last  will  and  testament  of  Henry  Mc- 
Kenzie, deceased,  to  sell  the  land  claimed 
by  tbe  plaintiff  In  this  action,  with  tbe  or- 
der of  the  court,  under  date  of  September 
13,  1853;  the  sale  of  the  land  as  confirmed 
by  the  court  on  December  5,  1853;  the  deed 
from  Sylvester  McKenzie,  executor,  to  Ber- 
nard McColgan,  dated  December  22,  1863, 
and  recorded  November  20,  1854,  with  the 
recitals  therein;  the  deed  of  Bernard  Mc- 
Colgan to  John  Reilly,  dated  March  21,  1871, 
and  recorded  April  22,  1889,  for  the  land 
claimed  in  this  case  by  the  plaintiff,  with  a 
recital  therein  as  follows:  'Being  the  same 
tract  of  land,  inter  alia,  which  the  secretary 
of  the  commonwealth  of  Pennsylvania,  by 
deed  dated  January  4,  1843,  and  recorded 
in  recorder's  office  of  Cambria  counter,  in 
Record  Book,  vol.  7,  page  357,  etc.,  conveyed 
to  Dorothea  Brlen,  and  Abraham  Morrison, 
attorney  In  fact  of  Dorothea  Brlen,  by  deed 
dated  December  3,  1849,  conveyed  to  Henry 
McKenzie,  and  Sylvester  McKenzie,  executor 
of  the  last  will  and  testament  of  Henry 
McKenzie,  by  deed  dated  December  22,  1853, 
and  recorded  in  recorder's  office  of  Cambria 
county.  In  Record  Book,  vol.  13,  page  201, 
sold  and  conveyed,  by  virtue  of  an  order  of 
the  orphans'  cotui;  of  Cambria  county,  to 
Bernard  McColgan,  party  hereto';  the  deed 
of  F.  H.  Barker,  treasurer  of  Cambria  coun- 
ty, to  S.  W.  Davis,  dated  June  8,  1896,  re- 
corded July  9,  1898:  'All  that  certain  tract 
of  land  held  In  the  name  of  John  Reilly,  in 
Summerhlll  township,  Cambria  county,  con- 
taining four  hundred  and  thirty-nine  acres'; 
deed  of  assignment  of  S.  W.  Davis  and  Sa- 
rah J.  Davis,  his  wife,  to  John  Reilly,  dated 
July  8,  1898,  and  recorded  July  9,  1898;  as- 
sessment of  the  land  claimed  by  the  plaintiff 
to  John  Bellly  from  the  year  1880  con- 
tinuously to  this  date,— the  Jury  may  find  a 
good  title  vested  in  John  Reilly;  and  if  the 
Jury  find  in  addition  thereto,  from  the  evi- 
dence, that  the  location  contended  for  by 
tlie  plaintiff  under  the  warrant  and  survey 
of  John  Nicholson  Is  the  true  location  of  the 
land  claimed  by  the  plaintiff,  the  Jury  may 
find  a  verdict  in  favor  of  the  plaintiff."  Not 
answered. 
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"(4)  If  the  Jiiry  find  that  .the  Mitchell  war- 
rant, under  the  date  of  March  19,  1889,  and 
the  return  of  survey  made  thereunder,  were 
located  upon  the  lands  surveyed  under  the 
John  Nicholson  warrant  of  August  8,  1793, 
which  sun'ey  was  accepted  by  the  common- 
wealth September  15,  1847,  and  If  the  Jury 
further  find  that  the  plaintiff  Is  the  suc- 
cessor in  title  to  John  Nicholson  under  his 
said  warrant,  their  verdict  should  be  for  the 
plaintiff  for  the  land  described  in  the  writ." 
Not  answered. 

Defendant  presented  these  points: 

"(6)  The  record  of  the  return  of  survey  of 
John  Nicholson  tract,  of  August  8,  1793, 
shows  that  George  Woods,  and  he  alone, 
made  the  survey  In  1793.  The  tract  must 
be  located  by  evidence  of  marks  of  such  sur- 
vey in  1793,  and,  failing  in  such  evidence, 
then  It  must  be  located  by*adJoiners.  An- 
swer.   Affirmed." 

"(8)  The  Jury  must  not  consider  the  evi- 
dence of  J.  Murray  Africa  as  to  the  Cad- 
wallader  Evans  tract  being  a  John  Musser 
tract,  as  his  evidence  is  based  upon  his 
recollection  of  the  contents  of  papers  which 
were  not  produced,  and  Is  therefore  incompe- 
tent.   Answer.    Affirmed. 

"(9)  Where,  as  in  this  case,  it  appears 
from  the  return  of  survey  that  the  surveyor, 
In  locating  the  tract,  went  upon  the  ground 
and  made  the  survey,  calls  for  streams  and 
other  natural  monuments  are  of  great  weight 
In  determining  the  location  of  the  tract 
Answer.    Affirmed." 

The  court  charged,  In  part,  as  follows: 

"You  will  have  nothing  to  do  with  any- 
thing in  this  case,  except  to  determine  this 
one  question,  if  you  can:  Where  did  George 
Woods  survey  this  piece  of  land  In  17037 
In  other  words,  did  he  survey  the  land  where 
the  plaintiff  in  this  case  claims  be  did ;  that 
is,  as  shown  on  his  map  by  the  red  Hues? 
If  he  did  not  survey  and  locate  that  piece 
of  land  where  the  plaintiff  claims  he  did, 
as  shown  on  that  map  by  the  red  lines,  then, 
of  course,  the  plaintiff  has  nothing  to  do 
with  the  land  covered  by  that  survey,  aud 
claimed  by  the  defendant,  and  cannot  re- 
cover. The  only  questions  of  law  In  the 
case  are  those  which  we  shall  give  you  to 
guide  you  in  your  deliberations  in  determin- 
ing that  question,— as  to  where  George 
Woods  did  locate  this  tract  of  land. 

"It  very  frequently  occurs,  as  in  the  past, 
— ^not  so  much  now,  since  land  titles  have 
been  better  settled,— -that  these  couti-oversies 
arise  between  two  persons,  each  of  whom 
owns  warrants,  surveys,  and  patents  out  of 
the  commonwealth,  and  It  Is  claimed  one  In- 
terferes with  the  other,  that  one  Is  laid  par- 
tially on  top  of  the  other;  and  certain  rules 
have  been  laid  down,  and,  mainly,  the  rules 
that  have  been  laid  down  are  In  relation  to 
cases  of  that  kind.  There  are  two  warrants, 
surveys,  and  patents  here  that  Interfere,  but 
these  rules  do  not  apply  in  this  case,  because 
It  is  a  question  here  of  the  actual  location 


on  the  ground  of  the  John  Nicholson  war- 
rant, as  claimed  by  the  plaintiff. 

"The  presumption  Is  that  Mageehan  mere- 
ly returned  to  the  land  office  a  copy  of  the 
survey,  out  of  the  book,  made  by  Woods. 
but  he  states  In  bis  return  that  it  was  ex- 
amined by  him  and  found  correct  Now,  of 
course,  if  it  were  proven  as  an  absolute 
fact  In  this  case,  that  Magelhan  made  a  sur- 
vey on  the  ground,  and  it  differed  from  that 
made  by  Woods,  the  Woods  survey  would 
prevail.  He  would  have  no  authority  to 
change  the  survey  made  by  Woods.  He 
would  only  have  authority  to  report  to  the 
land  office  what  sui-vey  was  made  by  Woods. 

"But  the  land  office  has  accepted  the  re- 
turn of  the  survey  made  by  Woods,  in  the 
handwriting  of  Mageehan,  in  which  he  states 
that  he  examined  It  and  found  it  correct:  and 
we  feel  that  if  there  was  absolute  proof  here 
that  Mageehan  had  marked  a  line  on  the 
ground  on  the  date  when  he  says  he  examin- 
ed this,  and  marked  it  as  shown  on  the  draft 
introduced  In  evidence,  that  while  It  is  not 
evidence  in  Itself  alone,  and  could  not  be, 
if  there  was  nothing  else  in  the  case,  of  the 
true  location  of  this,  yet,  If  It  throws  any 
light  on  the  location  made  by  Woods  orig- 
inally, then  It  Is  evidence  in  this  case,  and 
not  otherwise. 

"Now,  independent  of  any  bearing  that 
this  survey,  alleged  to  have  been  made  by 
Mageehan,  has  upon  the  question  as  to 
whether  or  not  Woods  made  such  a  survey, 
it  is  valueless  as  evidence,  for  the  reason,  if 
he  was  not  going  over  the  gronnd  that  George 
Woods  went  over,  then  his  survey  Is  value- 
less. He  had  no  authority  to  make  other 
lines.  He  had  no  authority  to  make  new 
lines.  The  plaintiff's  title  must  rest  upon  the 
survey  made  by  George  Woods. 

"We  simply  instruct  you  that  your  duty 
Is,  from  the  evidence  in  the  case,  to  follow 
the  footsteps,  if  you  can,  of  George  Woods, 
in  1793,  and  see  whether  or  not  he  located  this 
land  as  claimed  by  the  plaintiff.  If  you  find, 
from  the  weight  of  the  evidence,  that  he  did, 
under  our  Instructions  as  to  the  way  in 
which  you  shall  apply  that  evidence,  then 
render  a  verdict  for  the  plaintiff.  If  you 
find  that  he  did  not  locate  It  there,  and  It 
matters  not  where  else  he  may  have  located 
it  then  your  verdict  would  be  for  the  de- 
fendant." 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHEI.I.,  DEAN,  FELL,  BROWN.  MES- 
TREZAT,  and  POTTER,  JJ. 

Geo.  A.  Jeuks,  W.  Horace  Rose,  and  Chas. 
Corbet  for  appellant  P.  J.  Little,  S.  M. 
Jack,  D.  B.  Taylor,  Alvln  Evans,  J.  W. 
I^eech,  John  E.  Evans,  Mathlot  Reade,  and 
M.  D.  Kittell,  for  appellee. 

DEAN,  J.  Plaintiff  brought  ejectment  to 
recover  from  defendant  possession  of  about 
307  acres  and  112  perches  of  land  In  Sum- 
merhill  township,  Cambria  county,  warrant- 
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«d  in  tbe  uame  of  John  Nicbolson,  August 
S,  1798.  Tbe  warrant  vraa  pnt  into  tbe  banda 
uf  George  Wood,  at  tbat  time  deputy  sur- 
rejar  for  Bedford  county,  within  wbose  ter- 
ritory the  vacant  land  described  in  the  war- 
rant was  at  tbat  time  situated.  He  made 
s-ji-Tey  of  the  land  to  satisfy  the  warrant, 
and  entered  the  plot  or  draft  of  bis  survey 
in  a  survey  book  Icept  by  authority  of  law 
(or  that  purpose  in  bis  office.  Cambria  coim- 
tj  was  organized  In  1804,  and  its  territory 
included  that  part  of  Bedford  county  in 
which  this  land  lay.  The  records,  includ- 
ug  this  survey  of  the  deputy  surveyor  of 
Bedford,  so  far  as  they  affected  the  land  In 
the  new  county,  went  Into  the  bauds  of  the 
deputy  surveyor  of  Cambria.  This  book  con- 
taining copies  of  the  surveys  was  not  a  mere 
private  memorandum  of  the  surveyor.  It 
was  much  more  than  that.  It  was  a  book 
which  the  law  directed  him  to  keep,— there- 
fore was  a  public  and  ofDcial  record.  The 
ict  of  1785  (2  Smith's  Laws,  p.  319)  directs 
"that  every  deputy  surveyor  who  shall  re- 
ceive any  such  warrant,  sball  make  fair  and 
clean  entries  of  all  warrants  put  into  his 
hands  In  a  book  provided  by  him  for  that 
purpose."  Section  9  of  the  same  act  directs 
how  the  warrant  sball  be  executed:  "By 
actually  going  upon  and  measuring  off  the 
land  and  marking  the  lines  to  be  returned 
upon  such  warrant."  And  it  was  further  di- 
rected that  such  surveys  should  be  returned 
into  the  land  office  by  the  deputy  surveyor, 
"as  Boon  as  conveniently  may  be  after  such 
survey  shall  be  made  upon  the  payment  or 
tender  of  the  fees  to  which  such  deputy  sur- 
veyor shall  he  legally  entitled  for  his  serv- 
ices therein."  It  Is  then  provided  tbat  If 
the  survey  be  not  made  before  December 
:il6t,  in  the  year  the  warrant  came  to  band, 
and  returned  Into  the  land  office  before  the 
last  day  of  March  In  the  next  year.  It  shall 
be  void  as  to  future  surveys  of  tbe  same 
land  returned  before  any  return  of  the  flrst 
lorvey.  Then  follow  heavy  penalties  on  the 
deputy  for  neglect  of  duty,  and  a  formal  offi- 
cial oath  to  perform  his  duty  with  impartial- 
it;  and  fidelity.  The  warrant  was  applied 
tor  by  John  Nicholson  on  August  3,  1703,  and 
issued  to  George  Woods,  the  deputy  surveyor 
of  Bedford  county,  August  8,  1703.  It  was 
duly  entered  by  him  In  his  book,  as  well  as 
a  ^ot  of  the  survey  made  by  him  in  pursu- 
ance of  the  warrant  A  mere  glance  at  this 
plot  shows  that  Woods,  in  substance,  asserts 
that  it  was  made  upon  the  ground.  The 
comers  are  indicated  by  trees  of  different 
tpecies,  and  adjoiners  on  three  sides  are 
marked.  Why  the  survey  was  not  returned, 
does  not  appear  from  any  of  tbe  records  in 
evidence.  Whether  the  deputy  was  not  paid 
or  tendered  bis  fees  which  the  warrantee 
was  bound  to  pay  before  return,  or  for  some 
reason  other  than  neglect,  can  now  be  only 
a  matter  of  conjecture.  There  was  subse- 
quent I^lsUtlon  hi  1792,  1793,  and*1704  in 
reference  to  deputy  surveyors,  but  no  sub- 


stantial change  was  made,  prescribing  his 
duties  In  the  particulars  noticed.  In  1804,  as 
before  noticed,  the  territory  for  which  this 
warrnnt  onrcrl  became  part  of  Cambria 
county,  and  Woods'  official  book  of  warrants 
and  surveys  went  Into  the  hands  of  James 
Mageehan,  deputy  surveyor  for  Cambria 
county.  Still,  for  years  no  return  was  made 
of  the  Nicholson  survey,  but  in  1S47  Magee- 
han returned  it  Into  the  land  office,  with  this 
ceitihcate  appended  to  the  plot:  "Situate  on 
one  of  the  South  branches  of  the  Conemaugh, 
Summerhill  township,  Cambria  county  and 
surveys  Joins,  in  pursuance  of  a  warrant 
granted  to  John  Nicholson  dated  the  8th  of 
A.ugust,  1793,  surveyed  by  George  Woods, 
deputy  surveyor  of  Bedford  county,  in  1703, 
in  pursuance  of  said  warrant  and  examined 
by  me  the  10th  day  of  July,  1842,  and  found 
correct  James  Mageehan,  D.  S.  of  Cambria 
County."  Unquestionably,  this  was  a  lawful 
return  of  Woods'  survey  by  his  successor 
having  authority  as  to  this  part  of  the  terri- 
tory theretofore  Bedford  county.  Up  to  the 
date  of  it,  no  intervening  right  had  been  as- 
serted. If  the  land  was  vacant  in  1703,  it 
continued  vacant,  as  to  all  persons  except 
Nicholson  or  those  claiming  under  blm,  down 
to  1847.  It  should  be  noted  here  that  cer- 
tain proceedlugs  had  been  had  with  refer- 
ence to  this  land  between  1703  and  1847. 
The  commonwealth  claimed  an  indebtedness 
from  Nicholson.  Proceedings  were  had  un- 
der the  act  of  1807  to  adjust  and  fix  the  in- 
debtedness and  make  sale  of  his  lands.  To 
that  end,  commissioners  were  appointed, 
who  certified  they  had  on  March  11,  1808, 
made  sale  of  bis  lands,— among  others,  this 
tract  warranted  August  8,  1793,  to  Edward 
Brlen  and  Robert  Coleman  for  the  sum  of 
$891.94,— and  that  the  purchasers  had  given 
bond,  with  security,  conditioned  for  the  pay- 
ment of  the  purchase  money  to  tbe  common- 
wealth. Afterwards,  both  purchasers  having 
died,  the  widow  and  heirs  of  Coleman  con- 
veyed all  their  interest  in  tbe  land  to  Doro- 
thea Brien,  widow  and  sole  heir  of  Edward 
Brlon,  and  she  paid  the  full  amount  of  the 
bond  to  the  commonwealth.  In  considera- 
tion, the  commonwealth,  under  its  seal  on 
January  24,  1843,  conveyed  to  her  the  Nich- 
olson tract,  here  in  dispute.  Under  the  law 
and  usage  of  the  land  office,  tbe  owner  of  the 
Nicholson  warrant  had  no  right  to  chilm  the 
issue  of  a  patent,  for  his  survey  bad  not 
been  returned,  nor  had  the  purchase  money 
been  paid;  but  the  commonwealth,  treating 
him  as  the  equitable  owner,  sold  tbe  land 
for  his  debt,  accepted  the  full  purchase  mon- 
ey from  the  purchaser,  and  delivered  to  his 
widow  a  deed  therefor;  then,  four  years  aft- 
er, accepted  Magecban's  return  of  the  Woods 
survey.  These  are,  in  substance,  the  ma- 
terial facts  of  the  case. 

If  the  result  of  the  issue  depended  on  the 
exact  date  of  pinintirr's  inception  of  title, 
as  between  him  and  defendant,  it  might  be- 
come Important  to  Inquire  Just  what  title 
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Nlcholflon  had  acquired  bj  his  warrant  and 
anrrey  before  the  return  of  Mageehan,  which 
was  the  qneatlon  In  Drinker  v.  HolUday,  2 
Yeates,  87,— and  like  old  cases.  But  here 
defendant  claims  no  title  prior  to  1889,  more 
than  40  years  after  Mageehan's  return.  The 
commonwealth  then  grants  the  land  to  de- 
fendant's grantor,  Robert  Mitchell.  Was  the 
land  Btlll  hers  to  conrey?  That  depends  on 
whether  It  had  been  appropriated  before  un- 
der the  Woods  survey,  either  In  1793,  or  by 
Mageehan's  verification  and  return  In  1847 
on  the  Nicholson  warrant.  It  seems  to  be 
conceded  that  Woods'  marks,  if  be  bad  made 
them  on  the  ground,  have  now  disappeared. 
At  the  time  of  the  trial  the  survey  bad  been 
made  107  years  before;  but,  leaving  out  of 
view  for  the  present  the  survey  of  1793, 
what  about  the  return  of  Mageehan  In  1847? 
In  his  certlflcate  he  does  not  say  he  resur- 
veyed  the  tract  or  remarked  its  lines,  but 
he  says  it  was  surveyed  by  Woods  In  1793f 
and  "examined  by  me  the  10th  day  of  July, 
1842,  and  found  correct."  The  learned  judge 
seems  to  have  assumed  that  Mageehan's  sole 
duty  was  to  copy  Woods'  survey  from  his 
book,  and  return  it  to  the  land  office,  and 
that  It  Is  improbable  be  went  upon  the 
ground.  We  do  not  think  the  facts  warrant 
snch  Inference.  If,  as  argued,  the  words 
"examined  by  me  and  found  correct"  mean 
only  that  be  examined  the  plot  or  plan  of 
survey  in  the  book,  and  that  he  found  It 
correct.  It  may  well  be  asked,  bow  conld 
he  find  a  survey  correct  by  a  mere  examina- 
tion of  the  book?  That  showed  nothing  but 
the  warrant  an^  plot  Whether  correct  or 
Incorrect,  there  was  in  the  book  no  means 
of  ascertaining.  Mageehan's  duty  was  pre- 
cisely what  Woods'  would  have  been,  had 
the  land  remained  undetached  from  Bedford 
county,  and  Woods  had  survived  and  held 
office  in  1842.  He  wonld  have  then  known 
that  for  nearly  SO  years  the  survey  had  re- 
mained in  bis  office,  not  returned.  Whether 
the  land,  or  any  part  of  It,  had  been  ap- 
propriated under  later  warrants,  he  could 
not  tell.  He  might  have  been  familiar  with 
other  and  adjoining  surveys  In  that  region. 
It  would  have  been  not  only  his  right,  but 
his  duty,  as  a  conscientious  public  officer, 
to  again  go  upon  the  ground  and  re-examine 
the  survey,  not  for  the  purpose  of  changing 
its  location,  but  for  the  purpose  of  ascer- 
taining whether  junior  rights  had.  In  this 
lapse  of  time.  Intervened,  which  affected  the 
old  survey.  If  any  had,  it  was  his  duty 
to  note  them  In  bis  return  to  the  land  office. 
What  It  would  have  been  Woods'  duty  to 
do,  was  just  as  plainly  that  of  Mageehan. 
Our  Inference  from  the  wording  of  the  cer- 
tlflcate Is  that  be  examined  the  survey  on 
the  ground,  and  found  the  map  of  It  correct. 
It  needed  verification,  which  conld  only  be 
luid  by  going  upon  the  ground,  and  this. 
In  all  probablllt.T,  he  did.  And  this  view  Is 
corroborated  by  the  testimony  of  Africa  and 
Mitchell,  experienced  surveyors.    Africa  tes- 


tifies he  first  went  on  the  ground,  bavlngr 
with  him  a  copy  of  the  original  survey  In 
1886.  Found  a  birch  comer,  which  counted 
to  1842,  ran  east  218  perches  on  line  marked 
1842.  He  then  ran  north  from  the  birch  and 
found  a  well-marked  line  of  1842  and  along: 
the  eastern  line  of  the  Nicholson  found 
marks  of  1842.  He  also  testified  to  other 
marks  of  that  year.  William  P.  Mitchell, 
a  surveyor  of  long  experience,  testifies  to 
the  same  effect  Neither  their  credlblUty 
nor  their  capability  is  questioned.  Some 
one  In  1842  ran  and  re-marked  the  lines  of 
1793.  It  Is  highly  probable  that  at  that  date, 
50  years  after  they  were  made,  not  all  the 
marks  made  by  Woods  had  been  obliterated, 
and  Mageehan  conld  follow  with  reasonable 
certainty  his  footsteps.  The  early  survey- 
ors made  but  few  monuments  on  the  ground, 
compared  with  the  later  ones,  and  were  very 
Inexact  in  their  measurements.  This  land 
was  then  worth  only  20  cents  an  acre,  and 
they  were  not  particular.  Therefore,  from 
the  certificate  Itself,  and  the  evidence  tend- 
ing to  show  the  lines  of  1842,  we  think  the 
evidence  was  very  significant  that  Woods 
In  1793  actually  ran  this  survey  on  the 
ground.  Mageehan  followed  him  in  1842, 
and,  from  his  own  observations  on  the 
ground,  verified  the  correctness  of  Woods' 
plot  Consequently,  from  his  own  examina- 
tion, he  certified  to  Its  correctness. 

The  learned  judge  of  the  court  below 
seems  to  have  tried  the  case  throughout  on 
a  wrong  theory;  that  is,  that  107  years  after 
the  Nicholson  survey  the  plaintiff  must  lo- 
cate his  land  by  visible  marks  on  the  ground; 
falling  In  that,  he  must  locate  It  by  adjoln- 
ers;  that  he  could  not  locate  the  survey 
by  evidence  clearly  tending  to  show  that  It 
had  been  located  by  marks  on  the  ground; 
and  that  If  they  had  disappeared,  and  after 
this  lapse  of  time  there  was  no  living  witness 
who  could  testify  he  had  ever  seen  tliem, 
then,  such  being  the  case,  he,  In  effect,  held 
that  plaintiff  must  prove  the  location  by  ad- 
joiners.  This  second  kind  of  evidence  was 
somewhat  doubtful.  Two  of  the  adjolners 
marked  on  the  plot  were  prettj'  clearly  prov- 
en. The  others,  if  not  mistakes,  were  at 
least  doubtful.  Woods  may  have  been  whol- 
ly mistaken  as  to  the  warrantee  of  several 
of  the  adjoining  tracts,  or  the  warrantee 
name  of  them  may  have  been  changed  In  the 
surveys,  but  he  could  not  have  been  mis- 
taken as  to  what  be  did  on  his  own  survey. 
The  result  was  to  confine  the  attention  of  the 
jury  to  the  one  method  of  proof,— that  by 
adjolners,— the  evidence  bearing  on  which 
was  confiicting  and  doubtful.  This,  in  effect, 
made  the  plaintiff's  case  tiu*n  on  Its  weakest 
point.  The  appearance  of  the  map,  with  its 
four  distinctly  named  corners,  the  certificate 
of  Mageehan,  bis  apparent  work  on  the 
ground  to  verify  Woods'  plot  or  map,  were 
very  significant  facts  pointing  to  an  actual 
location  on  the  ground  in  1793  by  Woods, 
and  the  Jury  should  have  been  so  Instructed. 
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It  wodU  be  Impossible  to  locate  many,  per- 
haps a  majority,  of  the  older  Burveys,  by 
ae  rigid  rule  of  evidence  adopted  here, 
yearly  all  the  lands  described  In  our  old 
icti  of  assembly  as  "within  the  limits  of 
ttie  late  purchase  from  the  Indians,"  or  as 
lands  \ytag  east  of  Allegheny  river  and  Cone- 
wago  creek,"  were,  when  warranted,  un- 
broken forest.  A  very  large  part  was  tak- 
en up  by  tracts  and  blocks,  and  the  surveys 
inlicated  by  but  few  marks  on  the  ground. 
Many  of  these  marks,  sometimes  all  of  them, 
are  obliterated  by  time,  the  elements,  or  the 
band  of  man,  so  that  it  is,  after  the  lapse 
of  more  than  a  century,  impossible  to  locate 
them  by  marks  on  the  ground  to-day  visible; 
bat  it  is  possible  to  prove  by  unbroken  recog- 
nition of  their  boundaries  through  genera- 
tioDB  their  original  location.  *  As  the  years 
pass,  and  the  dates  of  the  original  monu- 
ments become  BtlU  more  remote,  not  a  ves- 
tige of  them  will  remain,  so  that  the  next 
best  evidence  of  where  the  original  marks 
vere  when  made  is  proof  of  where  tbey 
were  recognized  to  be  while  still  in  exist- 
ence. This  testimony  is,  in  effect,  that  of  a 
iwom  officer,  as  to  the  1793  location  on  the 
ground,  by  his  own  marks  on  the  boundaries 
verifying  the  map.  It  is  the  strongest  kind 
of  evidence  as  to  the  original  location  by 
Woods. 

A  very  brief  glance  at  the  undisputed  facts 
here  shows  the  grievous  weight  of  the  bur- 
den placed  upon  the  plaintlfC  at  the  trial. 
The  deputy  surveyor  of  the  commonwealth 
was  bonnd  by  his  official  oath  to  go  upon 
the  ground  and  execute  this  warrant  He 
in  SDbstance,  by  his  plot  recorded  in  bis  book, 
sayg  he  did  go  upon  the  ground,  measure 
the  land,  and  mark  the  corners.  Fifty  years 
afterwards,  his  successor  verifies  his  work, 
and  makes  return  of  the  survey,  although 
other  vacant  land  was  taken  up  all  around 
the  i-eglon  abont  that  time,  and  subsequently 
no  one  attempts  to  appropriate  this  tract. 
Ninety-six  years  afterwards,  defendant's  pred- 
ecessor in  title,  Mitchell,  covers  it  with 
another  warrant  and  survey,  alleging  it  to 
be  vacant  On  his  nominal  possession  he 
ttands,  and  says  to  plalntlCT:  "Prove  your 
title  by  showing  marks  on  the  ground  made 
107  years  ago,  or  prove  that  your  surveyor 
made  no  mistakes  in  naming  his  adjoiners. 
True,  my  title  Is  only  ten  years  old,  but  I 
can  point  to  marked  trees  of  that  age,  and 
locate  my  survey  by  visible  marks  on  the 
ground.    Therefore  my  title  must  prevail." 

Wliat  we  have  said,  in  effect  sustains  ap- 
pellant's fifth  assignment  of  error. 

The  defendant's  sixth  written  prayer  for 
Instructions  was  as  follows:  "The  record  of 
the  return  of  survey  ot  the  John  Nicholson 
tract  of  August  8,  1793,  shows  that  George 
Woods,  and  he  alone,  made  the  survey  of 
1793.  The  tract  must  be  located  by  evidence 
of  marks  of  such  survey  in  1793;  and,  fall- 
ing in  such  evidence,  then  it  must  be  located 
by  adjoiners."  Tills  point  was  affirmed,  with 
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this  explanation:  "We  have  already  tnstmct- 
ed  you  to  this  effect  with  the  additional  In- 
structions as  to  the  weight  you  must  give 
to  the  evidence  regarding  the  line  alleged  to 
have  been  run  in  1&12."  In  the  general  charge 
the  learned  Judge  says:  "The  warrant  is  to 
be  located  according  to  the  survey  made  by 
Woods.  If  you  do  not  find  any  marks  on  the 
ground,  and  we  do  not  here,  you  must  locate 
it  by  adjoiners.  But  the  land  office  has  ac- 
cepted the  return  of  survey  made  by  Woods 
in  the  handwriting  of  Mageehan,  in  which  he 
states  he  examined  it  and  found  it  correct; 
and  we  feel  that  if  there  was  absolute  proof 
here  that  Mageehan  had  marked  a  line  upon 
the  ground  at  the  date  when  he  says  he  ex- 
amined it  and  marked  it  as  shown  In  the 
draft  introduced  in  evidence,  that  while  it  is 
not  evidence  In  Itself  alone,  and  could  not  be 
if  there  was  nothing  else  id  the  case  of  the 
true  location  of  this,  yet  if  it  throws  any 
light  on  the  location  made  by  Woods  orig- 
inally, then  it  is  evidence  in  this  case,  and 
not  otherwise."  This  explanation,  when  con- 
sidered in  connection  with  the  affirmation  of 
the  point  wholly  falls  to  give  any  proper 
significance  to  the  fact  adverted  to.  The 
return,  with  the  certificate,  followed  by  the 
evidence  of  Africa  and  Mitchell,  if  they  were 
believed,  tended  strongly  to  establish  a  fact 
which,  if  established,  was  of  itself  sufficient 
to  warrant  a  verdict  that  Woods  had  made 
and  marked  his  survey  on  the  ground.  It 
more  than  threw  light  on  the  location  by 
Wpods.  It  proved  it  The  learned  Judge  not 
only  belittles  the  evidence,  but  wholly  neu- 
tralizes the  effect  It  was  entitled  to  with  the 
Jury.  If  the  weight  of  the  evidence  estab- 
lished the  fact  of  location  In  1793,  then 
Ormsby  v.  Ihmsen,  34  Pa.  462,  squarely  rules 
the  case  in  favor  of  plaintiff.  The  return 
made  by  Mageehan  In  1847  remained  un- 
challenged for  42  years,— Just  twice  21  years. 
In  the  case  cited  we  said,  as  to  the  presump- 
tion of  the  correctness  of  a  return  into  the 
land  office  after  21  years:  "It  is  more  than 
a  mere  probability.  It  Is  presumptio  Juris 
et  de  Jure,— a  legal  conclusion.  The  marks 
which  it  is  the  duty  of  the  surveyor  to  make 
on  the  ground  cannot  be  permanent.  Posts 
and  stones  may  be  removed,  either  accident- 
ally or  by  design;  trees  may  be  cut  down,  or 
decay;  the  progress  of  cultivation  and  im- 
provement tends  to  obliterate  them;  and, 
Just  in  proportion  as  the  land  Increases  in 
value,  do  the  evidences  of  title  furnished  by 
the  surveyor's  marks  disappear.  Where 
lands  have  been  improved.  It  would  seem 
more  reasonable  to  expect  that  no  traces  of 
the  surveyor's  lines  should  be  found  after 
twenty-one  years,  than  that  any  should  re- 
main. Titles  would  be  Insecure,  indeed,  if 
after  such  a  period  the  absence  of  visible 
marks  were  held  sufficient  to  invalidate  a 
returned  survey.  Time  also  removes  living 
witnesses;  the  surveyor  and  his  assistants 
may  die;  and  necessarily,  therefore,  resort 
must  be  bad  to  the  return  Itself,  as  evidence 
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furnlshed  by  the  officer  of  the  law  of  what 
he  has  done."  While  the  language  In  Ormsby 
T.  Ihmsen  would  seem  to  Indicate  that  after 
21  years  the  retom  Is  absolutely  conclusive, 
both  as  to  the  facts  of  location  on  the  ground 
and  its  boundaries,  this  has  been  explained 
in  subsequent  rulings.  In  Malone  et  al.  t. 
Sallada  et  al.,  48  Pa.  419,  Justice  Agnew,  in 
his  concurring  opinion,  says  it  (Ormsby  t. 
Ihmsen)  does  not  change  the  law  as  there- 
tofore held,  but  merely  furnishes  us  with  the 
elements  of  an  additional  rule;  "that  Is, 
where,  from  the  return  of  the  survey  itself, 
we  can  discover  that  the  call  for  an  adjoiner 
is  a  mistake,  even  though  no  line  can  be 
found  upon  the  ground  corresponding  to  the 
Une  in  the  return,  the  call  may  be  controlled 
by  the  Hue  as  returned,  and  the  other  evi- 
deuces  of  location  contradictory  to  the  call." 
In  Packer  v.  Schrader  Mining,  etc.,  Co.,  97 
Pa.  379,  the  case,  on  its  facts,  was  held  to  be 
ruled  by  Ormsby  v.  Ihmsen,  in  these  words: 
"The  regularity  of  the  survey  being  thus 
legally  flzed  and  absolute,  it  but  remains  for 
a  Jury  to  determine  whether,  upon  the 
ground,  such  lines,  adjoiners,  or  other  marks 
can  be  found,  as  will,  to  a  reasonable  certain- 
ty, determine  the  location  of  plaintifTs 
claim."  It  was  held  In  this  case  that  the 
*nly  question  was,  was  there  a  comer  or  Une 
/ound  on  the  ground,  which  was  a  corner  or 
line  of  this  tract  in  dispute?  If  so,  the 
question  was  solved,  for  the  survey  must 
then  be  made  by  the  courses  and  distances 
in  the  return.  To  the  same  effect  are  Grier 
V,  Penna.  Coal  Co.,  128  Pa.  79,  18  Ati.  79, 
and  Bushey  v.  South  Mountain  Mining  & 
Iron  Co.,  136  Pa.  541.  20  Atl.  649.  In  the 
last  case  It  Is  held  that  "the  rule  that  after 
the  lapse  of  twenty-one  years  the  law  pre- 
sumes that  a  snrvey  regularly  returned  was 
made  as  returned,  cannot  locate  a  snrvey 
until  some  monument  of  it  can  be  found 
upon  the  ground.  If  one  or  more  such  marks 
be  found,  the  law  will  locate  the  survey  by 
the  aid  of  legal  presumption."  It  follows, 
then,  that  while  the  rule  in  Ormsby  v. 
Ihmsen  would  not  authorize  Mageehan  to  go 
into  the  woods  In  1842  and  run  the  courses 
and  distances  of  Woods'  plot,  and  then  re- 
turn it  into  the  land  office,  yet,  if  he  found 
a  single  one  of  Woods'  marks,  be  could, 
from  that  mark,  by  courses  and  distances, 
run  the  survey  on  the  ground,  and  return  it 
into  the  land  office.  That  return,  unquestion- 
ed for  21  years,  would  be  conclusive  as  to 
the  location  of  the  Nicholson  warrant 
Where,  as  here,  the  defendant  denies  that 
either  Woods  or  Mageehan  was  upon  the 
ground,  the  return  would  only  be  prima 
facie  evidence  in  plaintiff's  favor,  but,  as 
we  have  before  noticed,  the  decided  weight 
of  the  «vldence  shows  that  Mageehan  did  go 
upon  the  ground  In  1842,  found  marks  of 
Woods  sufficient  to  identify  the  location,  and 
then  re-ran  the  lines  of  Woods,  and  made 
return  thereof  In  1847.    To  the  same  effect 


are  Olass  v.  Gilbert,  68  Pa.  266,  292,  and 
Mock  V.  Astley,  13  Berg.  &  R.  382. 

What  we  have  said,  in  substance,  sustains 
appellant's  eighth,  tenth,  eleventh,  twelfth, 
and  thirteenth  assignments.  The  others,  ex- 
cept the  Urst  and  second,  become  unim- 
portant on  a  retrial. 

As  to  the  first  and  second,  they  have  as 
their  foundation  the  rejection,  as  evidence, 
of  a  deed  offered  by  the  plaintiff.  As  before 
noticed,  Nicholson  had  become  Indebted  to 
the  commonwealth  for  lands  purchased  by 
him.  He  had  formerly  been  controller  gen- 
eral of  the  state,  and  was  one  of  the  prom- 
inent land  speculators  of  that  day,  and  a 
large  purchaser  of  land  from  the  common- 
wealth by  warrant  and  survey;  was  also  a 
large  debtor  to  her.  By  special  act  of  March 
31,  1806,  Nlcho'lson  being  then  dead,  the  gov- 
ernor was  empowered  to  appoint  three  com- 
missioners to  ascertain,  settle,  and  adjust  the 
amount  of  his  Indebtedness,  and  ascertain 
the  quantity  and  quality  of  his  lands  in  each 
county  subject  to  lieu  for  unpaid  purchase 
money  to  the  commonwealth.  For  this  pur- 
pose they  were  given  access  to  the  land  of- 
fice, with  the  right  to  inspect  all  necessary 
papers.  As  a  supplement  to  this  act,  that 
of  March  19,  1807,  was  passed,  authorizing 
the  commissioners  to  make  public  sale  of 
Nicholson's  lands  after  due  notice  in  a  news- 
paper printed  in  the  county,  or  nearest  to 
it  and  In  Philadelphia,  and  make  report  to 
the  governor.  He  appointed  Heister,  E^vans,, 
and  Lyon  commissioners,  who  afterwards 
reported  that  they  had  on  March  11,  1808,  at 
Sowers  Tavern,  in  the  borough  of  Lancaster, 
after  due  notice,  sold,  among  other  tracts, 
one  on  the  head  waters  of  the  Little  Gone- 
maugh,  between  Allegheny  Hill  and  Cone- 
maugh  Old  Town,  held  by  John  Nicholson 
under  warrant  of  August  8,  1793,  containing 
439  acres  and  112  perches,  to  Bdward  Brien 
and  Robert  Coleman,  and  that  the  commis- 
sioners had  taken  bond,  with  good  security, 
for  the  payment  of  the  purchase  money  for 
aU  the  land  sold  that  day  ($891.94)  to  the 
same  purchasers.  Between  that  date  and 
January  4,  1843,  both  Brien  and  Coleman 
having  died,  the  widow  and  heirs  of  Cole- 
man conveyed  all  their  Interest  in  the  land 
to  Dorothea  Brien,  widow  and  sole  heir  of 
Edward  Brien.  She  paid  and  had  satlsSed 
In  full  the  bond  given  by  Coleman  and  her 
husband  to  the  commonwealth.  The  com- 
monwealth then  conveyed  to  her  on  Jan- 
uary 24,  1843,  among  other  lands,  all  the 
estate  of  Nicholson  In  the  tract  warranted 
August  8,  1793,— the  land  In  dispute.  The 
deed  Is  signed,  "A.  V.  Parsons,  Secretary  of 
the  Commonwealth,"  with  the  great  seal  of 
the  commonwealth  alBxed.  On  June  8,  1844, 
this  deed,  without  acknowledgment  was 
duly  recorded  In  the  office  for  the  recording 
of  deeds  in  Cambria  coimty.  Afterwards 
Dorothea  Brien  sold  and  conveyed  this  tract 
to  one  McKenzie,  and  from  blm,  by  a  leg- 
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alar  Beries  of  conveyances,  the  plaintiff  In 
this  suit  became  the  owner.  The  plaintiff 
offered  to  read  from  the  record  this  deed, 
as  proof  of  title.  Defendant  objected  be- 
cause It  tras  not  acknowledged  before  an 
officer  having  authority  to  take  aclmowledg- 
ments  of  deeds.  The  court  sustained  the 
objection,  and  excluded  the  deed.  Was  this 
ruling  correct?  Unquestionably,  the  deed 
was  executed  and  delivered  by  the  common- 
wealth to  Dorothea  Brlen,  plaintifTs  prede- 
cessor In  title.  If  accepted,  for  what  on  Its 
face  it  purports  to  be,  it  put  in  the  purchaser 
whatever  title  the  commonwealth  had  ac- 
quired by  the  commissioner's  sale.  By  the 
second  section  of  the  act  of  1807,  the  secre- 
tary of  the  commonwealth,  on  certificate  of 
the  state  treasurer  that  the  purchase  money 
of  the  John  Nicholson  land,  as  fixed  by  the 
sale  and  report  of  the  commissioners,  had 
been  paid,  was  directed  to  make  and  deliver 
10  the  purchaser  a  deed  for  such  estate  as 
N'icbolson  had  In  the  land.  Therefore,  by 
the  authority  of  the  supreme  law  of  the  land, 
the  sovereign,  with  the  great  seal  of  the  com- 
monwealth affixed,  executed  and  delivered 
the  deed.  In  the  very  nature  of  our  govern- 
ment, there  could  be  no  higher  civil  author- 
ity. A  pattot  from  the  commonwealth  Is 
simply  a  deed  of  land  by  ber  to  a  purchaser 
from  her.  The  term,  although  'seldom  used, 
except  in  grants  from  the  state  to  indlvidoal 
purchasers,  under  the  land  laws,  is  Just  as 
applicable  to  any  grant  of  land  by  the  com- 
monwealth under  any  other  laws.  This  In- 
strument Is  a  deed  or  a  pateut.  Just  as  one 
chooses  to  call  It.  The  act  of  1781  prescribes 
the  form  of  a  patent  or  deed  issued  under 
the  general  laws  regulating  the  grant  of 
vacant  lands  by  the  stnte.  The  acts  of  1806 
and  1S07  prescribe  the  form  of  the  deeds  to 
lie  executed  for  a  grant  of  the  "Nicholson 
court"  lands.  The  latter  are,  to  all  Intents 
and  purposes.  Just  as  much  patents  as  the 
former.  There  Is  not  a  word  in  any  of  the 
acts  of  assembly,  or  in  any  of  the  cases 
construing  them,  that  restricts  the  word  "patr 
ent"  alone  to  grants  of  unappropriated  va- 
cant land  purchased  by  warrant  and  survey. 
Our  recording  acts  were  Intended  to  pro- 
vide for  the  proper  authentication  of  deeds, 
that  they  might  be  placed  of  record  within 
the  county  where  the  land  lay.  The  record 
then,  or  an  exemplification  of  It,  became  evi- 
dence, the  same  as  the  orlghial.  The  record 
preserved  by  authorized  copy  the  original 
instrument  Prior  to  the  act  of  March  14, 
ISM,  DO  law  required  that  patents  or  deeds 
from  the  commonwealth,  to  entitle  them  to 
record  in  the  counties  where  the  lahd  lay, 
sbould  be  acknowledged  before  any  officer. 
The  deed  of  the  sovereign,  with  the  seal  of 
tlie  commonwealth,  was  considered  sutticient 
aathenticatlon  to  entitle  them  to  record,  and 
there  are  thousands  of  patents  throughout 
the  state  Issued  and  recorded  before  the  act 
of  1846  without  acknowledgment.  Nor  is  the 
reason  very  obvious  why  the  act  of  1846  In- 


cluded deeds  from  the  conmionwealth,  as 
instruments  requiring  acknowledgment  to  en- 
title them  to  record.  Why  the  common- 
wealth should  appear  before  a  Justice  of  the 
peace,  and  acknowledge  her  deed,  with  ber 
great  seal  affixed,  to  be  her  act  and  deed, 
when  the  only  evidence  of  her  subordinate's 
authority  was  her  deed  (his  commission), 
with  her  seal  affixed,  is  not  clear.  Why  go 
to  the  creature,  that  he  may  certify  to  th» 
identity  of  and  genuineness  of  the  act  of  his 
creator?  But  the  act  of  1816  so  provides. 
This  deed,  however,  was  recorded  June  8, 
1844,  and  the  first  section  of  the  act  of  1840 
(P.  L.  124)  expressly  validates  the  record  by 
enacting  that  "where  any  of  the  deeds  afore- 
said have  heretofore  been  recorded  In  the 
cffice  for  recording  deeds  in  the  county 
where  the  lands  lie  *  ♦  ♦  the  records 
thereof,  or  duly  certffied  copies  thereof,  shall 
be  as  good  evidence  as  if  the  same  had  been 
recorded  imder  the  provisions  of  this  act" 

We  think  the  deed  was  properly  recorded 
when  presented  for  record,  although  not  for- 
mally acknowledged,  and  the  validity  of  its 
record  is  expressly  ratified  by  the  saving  pro- 
vision of  the  act  of  1846.  The  record  should 
have  been  admitted  as  an  evidence  of  title 
on  the  part  of  plaintiff,  for  it  tended  to  show 
an  express  recognition  by  the  commonwealth 
of  at  least  an  equitable  title  in  John  Nichol- 
son at  the  date  of  the  sale  of  this  tract  by 
the  commissioners  directed  to  be  appointed 
by  the  acts  of  1806  and  1807.  Appellant's 
first  and  second  assignments  of  error  are  also 
sustained. 

The  Judgment  Is  reversed,  and  a  v.  f.  d. 
n.  awarded. 


DAVIS  et  aL  v.  BEERS  et  al. 

(Supreme   Court  of   Pennsylvania.      Jan.   8, 

1903.) 

TAXATION— COLLECTOR'S  RETURN— INSUFFI- 
CIENCY OF  PERSONALTY. 
1.  Under  Tax  Acts  1834,  1860,  1869,  the  du- 
ties of  tax  collector  in  Cambria  county  devolve 
on  three  different  collectors — one  for  the  state, 
county,  and  poor  tax;  another  for  the  school 
tax;  and  another  for  the  road  tax.  Acta  1844, 
§  41  (P.  li.  501),  provides  that  where  personal 
property  cannot  be  found,  sufficient  to  pay  the 
taxes  assessed,  the  collectors  shall  return  the 
same  to  the  commissioners  of  the  several  coun- 
ties, and  the  Innds  of  the  delinquent  shall  be 
sold  in  satisfaction  thereof.  The  evidence 
showed  that  tbere  was  on  the  land  of  a  de- 
linquent a  considerable  amount  of  property,  ■  suf- 
ficient to  pay  either  of  the  collectors,  though  not 
all.  Each  collector  returned  that  he  could  not 
find  suSicient  property  by  levy  on  which  the 
taxes  couid  have  been  collected.  Held  errone- 
ous, in  that,  if  there  was  sufficient  personal 
property  on  the  premises  to  pay  any  one  tax,  it 
should  have  been  collected,  and  a  return  of 
"No  property  found,"  because  there  was  not 
sufficient  to  pay  ail  the  taxes,  was  bad. 

Appeal  from  cotirt  of  common  pleas,  Cam- 
bria county. 

Action  by  S.  W.  Davis  and  another  against 
W.  M.  Beers  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. . 
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Defendants  presented  these  points: 

"(2)  The  court  is  respectfully  requested  to 
Instruct  the  jury  that  the  tax  sale  Is  nnll 
and  void,  if  there  bad  been  sufficient  per- 
sonal property  on  the  premises  at  the  time 
of  the  return  of  taxes  from  which  the  col- 
lector of  school  tax  conld  have  made  the 
amount  on  his  duplicate,  or  from  which  the 
collector  of  county  tax  could  have  collected 
the  amount  on  his  duplicate,  or  from  .which 
the  collector  of  road  tax  could  have  made 
the  amount  on  his  duplicate.  It  Is  not  nec- 
essary that  there  should  be  personal  prop- 
erty on  the  premises  sufficient  to  have  paid 
the  sum  total  of  all  the  taxes  assessed 
against  this  land  for  that  year.  Answer. 
This  point  is  denied. 

"(3)  That  the  collector  of  school  tax  did 
not  make  a  proper  return  if  there  was  suffi- 
cient personal  property  on  the  premises 
from  which  the  school  tax  could  have  been 
collected,  and  therefore  a  sale  for  school 
tax  would  be  void.  Answer.  So  far  as  the 
first  part  of  the  proposition  is  concerned, 
It  Is  probably  true  that  the  return  was  not 
a  proper  return,  but,  as  already  Instructed 
in  our  general  charge,  that  would  not  be 
conclusive  on  the  question,  and  warrant  us 
in  declaring  that  a  tax  sale  for  school,  road, 
and  county  taxes  for  that  year  would  be 
void. 

"(4)  That  the  supervisors  did  not  make  a 
proper  return  If  there  was  sufficient  personal 
property  on  the  premises  from  which  the 
road  tax  could  have  been  collected,  and 
therefore  a  sale  for  such  tax  is  void.  An- 
swer. We  make  the  same  answer  to  this 
as  to  the  third  point,  with  the  substitution 
of  the  word  'road'  for  'school.' 

"(5)  That  the  collector  of  county  tax  did 
not  make  a  proper  return  If  there  was  suffi- 
cient personal  property  on  the  premises  from 
which  the  county  tax  could  have  been  col- 
lected, and  therefore  the  sale  for  such  tax 
is  void.  Answer.  We  make  the  same  an- 
swer to  this  point,  with  the  substitution  of 
the  word  'county'  for  'school.' 

"(6)  The  uncontradicted  testimony  of  the 
defendants  showing  that  there  was  personal 
property  on  the  premises  dtving  the  year 
for  which  taxes  were  unpaid,  and  the  super- 
visors and  the  collector  of  school  tax  and 
county  tax  not  having  exhausted  said  per- 
sonal property  by  a  sale  of  the  same  prior 
to  making  hia  return,  the  returns  of  these 
officers  are  Invalid,  and  your  verdict  must 
be  for  tlie  defendants.  Answer.  This  point 
is  denied.  While  we  And  no  decision  on  the 
subject,  we  cannot  conceive  it  to  be  the  law 
in  a  given  case,  where  the  Jury  find  from 
the  evidence  that  there  was  not  sufficient 
personal  property  on  the  land  to  pay  the 
taxes  assessed,  that  a  sale  made  for  non- 
payment of  those  taxes  would  be  void  be- 
cause the  collector  did  not  exiiaust  such 
personal  property  as  there  was  on  the  land 
before  making  his  return." 

The  court  reserved  the  following  question 


of  law:  "That  the  plaintiffs  have  not  shown 
any  title  to  the  land  described  In  the  writ  in 
this  case,  for  the  reason  that  it  is  admitted 
that  the  county  commissioners  did  not  potl- 
tlon  the  court  of  common  pleas  of  Cambria 
coanty,  setting  forth  a  description  of  the  prop- 
erty to  be  sold,  and  the  reasons  therefor,  and 
the  tourt  did  not  fix  a  day  for  a  hearing, 
and  give  notice  in  at  least  two  newspapers 
in  Cambria  county  once  a  week  for  three 
consecutive  weeks,  and  that  the  court  did 
not  liave  a  hearing  and  did  not  make  an 
order  and  decree  in  the  premises,  and  that 
no  return  to  the  commissioners'  sales  was 
made  to  the  court,  the  same  as  returns  to 
orphans'  court  sales  are  now  returned,  and 
the  court  did  not  confirm  the  said  sale." 

Verdict  for  plaintiffs,  upon  which  Judgment 
was  entered.  Errors  assigned  were  above 
Instructions,  quoting  them;  in  entering  Judg- 
ment for  plaintiffs  on  the  verdict. 

Argued  before  McCOLLUM,  0.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN, 
MBSTREZAT,   and  POTTER,  JJ. 

P.  J.  Little,  A.  V.  Dlvely,  and  M.  D. 
Kitten,  for  appellants.  Alvin  Evans,  J.  W. 
Leech,  and  John  E.  Evans,  for  appellees. 

DEAN,  J.  The  case  below  was  an  eject- 
ment bronght  by  plaintiffs  against  defend- 
ants to  recover  possession  of  a  tract  of  land, 
containing  about  79  acres,  in  Reade  town- 
ship, Cambria  county.  Plaintiffs  claimed  ti- 
tle by  a  county  commissioners'  sale,  and 
deed  In  pursuance  thereof.  The  commission- 
ers took  their  title  by  deed  of  the  county 
treasurer  on  a  sale  for  unpaid  taxes;  deed 
being  dated  December  28,  1894.  The  land 
had  belonged  to  F.  A.  Shoemaker,  who  mort- 
gaged it  to  the  Ekiultable  Loan  &  Building 
Association  of  Altoona  to  secure  a  loan. 
The  lender  foreclosed  the  mortgage,  and,  on 
the  Judgment  obtained,  the  property  was 
advertised  for  sale  by  the  sheriff  and  sold, 
but  before  delivery  of  his  deed  the  sale  was 
made  to  plaintiffs  by  the  commissioners. 
Both  parties  therefore  claim  under  the  same 
source  of  title— F.  A.  Shoemaker.  If  the  tax 
sale  by  the  county  ti-easurer,  under  the  law 
and  facts,  vested  a  good  title  in  the  com- 
missioners, then  Shoemaker  had  no  estate 
in  the  land  which  passed  by  the  sheriff's 
.sale  on  the  mortgage.  The  taxes  for  which 
the  land  was  sold  by  the  treasurer  were  as- 
sessed for  the  years  1891  and  1892.  The 
property  was  assessed,  as  80  acres  and  7 
houses,  to  Shoemaker.  The  tax  assessed  for 
1891  was:  County,  |15.75;  school,  $18.  For 
1902:  County,  $8.51;  road,  ?7.20;  school,  |14.- 
40. 

The  defendants  offered  considerable  evi- 
dence going  to  show  that  there  was  per- 
sonal property  on  the  premises  out  of  which 
the  taxes  could  have  been  made  if  the  col- 
lector had  levied  upon  and  sold  It.  The 
duties  of  tax  collector  devolve  upon  three 
different  collectors  in  Cambria  county,  under 
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tbe  acts  of  1834.  1860,  and  1860.  One  col- 
lects county,  state,  and  poor  tax;  another, 
school  tax;  and  stin  another,  road  tax.  To 
subject  this  land  to  sale  by  the  county  treas- 
urer for  unpaid  taxes,  each  collector  made 
affidavit  and  filed  the  same  with  the  county 
commissioners:  "That  after  a  proper  effort 
It  the  proper  time,  he  could  not  find  suffi- 
cient personal  property,  by  a  legal  sale  of 
which  the  taxes  on  the  land,  or  any  portion 
of  said  taxes,  could  have  been  collected." 
On  this  return  of  the  collectors  the  land  was 
turned  over  to  the  county  treasurer  for  sale. 
The  defendants  averred  tliat  these  affidavits 
and  the  returns  were  false,  and  this  made  up 
the  first  issue  of  fact  for  the  Jury,  and  the 
principal  one  of  law  for  the  court.  The  In- 
:<ti-uctions  of  the  court  on  the  evidence  bear- 
ing on  this  fact  are  the  subject  of  complaint 
in  appellants'  third  assignment  of  error, 
which  specifies  as  erroneous  the  court's  an- 
swer to  appellants'  second  written  prayer 
for  instructions,  as  follows:  "That  the  col- 
lev-tor  of  school  tax  did  not  make  a  proper 
reium,  if  there  was  sufficient  personal  prop- 
erty on  the  premises  from  which  the  school 
tax  conld  have  been  collected,  and  therefore 
a  sale  for  school  tax  would  be  void."  To 
this  the  conrt  answered:  "So  far  as  the 
first  part  of  the  proposition  Is  concerned, 
it  is  probably  true  that  the  return  was  not 
a  proper  return,  but,  as  already  Instructed 
in  our  general  charge,  that  would  not  be 
conclusive  on  the  question,  and  warrant  us 
hi  declaring  that  a  tax  sale  for  school,  road, 
and  county  taxes  for  tliat  year  would  be 
void."  The  only  instrnction  on  this  subject 
In  the  general  charge  is  as  follows:  "If  suf- 
ficient property  could  have  been  found  there- 
on to  pay  the  taxes  assessed  thereon  for  that 
rear  [meaning  1891],  the  sale  for  taxes  that 
jear  would  be  void."  In  view  of  the  evi- 
dence and  the  substance  of  the  written  point, 
we  think  this  answer  was  error,  because  it 
•lid  not  clearly  declare  to  the  Jury  the  law 
bearing  on  the  evidence.  As  we  read  the 
evidence,  it  pretty  plainly  showed  that  there 
was  personal  property  on  the  premises  in 
both  of  the  years  to  answer  the  demand 
of  either  one  of  the  collectors  for  that  year. 
The  act  of  1844,  i  41  (P.  L.  601)  provides 
that  "all  real  estate  within  this  common- 
wealth, on  which  peiBonal  property  cannot 
be  found  sufficient  to  pay  the  taxes  assessed 
thereon,  and  where  the  owner  or  owners 
thenof  neglect  or  refuse  to  pay  the  said 
taxes,  the  collectors  of  the  township  in 
which  the  said  lands  lie,  shall  return  the 
aame  to  the  commissioners  of  the  several 
conntles;  and  the  said  lands  shall  be  sold 
as  nnseated  lands  are  now  sold,  in  satisfac- 
tion of  the  taxes  dne  by  the  said  owner  or 
owners:  provided,  that  no  sale  shall  be  made 
of  sach  lands  for  the  purpose  aforesaid,  un- 
til the  owner  or  owners  thereof  shall  have 
refnged  or  neglected  to  pay  the  taxes  afore- 
Mld,  for  the  space  of  two  years."  As  the 
'earned  jndge  of  the  court  below  rightly  said. 


the  act  of  1879  (P.  L.  55),  which  enacts  that 
"it  shall  not  be  so  construed  as  to  prevent 
the  original  owner  or  owners  from  showing 
that  there  was  sufficient  personal  property  on 
the  real  estate  sold  to  pay  all  taxes  assessed 
thereon  which  might  have  been  seized  by  the 
collector  if  he  had  used  due  diligence,"  add- 
ed nothing  to  the  scope  or  force  of  the  act 
of  1844.  But  the  palpable  meaning  of  the 
answer  to  the  point,  taken  in  connection 
with  the  general  charge,  is  that  If  there  was 
not  sufficient  personal  property  on  the  land 
to  pay  the  whole  of  the  taxes  assessed, 
adding  together  the  taxes  in  the  three  du- 
plicates In  the  hands  of  the  three  collectors, 
then  there  was  not  sufficient  personal  prop- 
erty to  pay  the  taxes  assessed  on  the  land, 
within  the  meaning  of  the  act  Such  is  not 
our  Interpretation.  Here  was  a  small  farm; 
a  farmhouse,  with  a  tenant;  a  small  barn; 
seven  houses,  some  of  them  occupied.  The 
different  kinds  of  taxes  were  small  in 
amount  The  owner  was  a  nonresident  of 
the  township.  It  cannot  be  doubted,  from 
the  evidence,  that  there  was  considerable 
personal  property  on  the  premises  in  the  year 
it  was  the  collector's  duty  to  collect.  It  be- 
longed to  the  tenants  who  were  In  posses- 
sion. Every  tenant  knows  that  while  in  pos- 
session his  personal  property  is  subject  to 
seizure  for  taxes.  Payment  by  him  may 
have  been  part  of  his  rent  It  is  the  duty 
of  the  collector,  in  case  the  owner  be  a  non- 
resident, to  make  demand  upon  the  tenant 
for  the  taxes  In  his  duplicate  to  which  is 
appended  his  warrant,  and,  on  his  refusal 
to  pay,  to  seize  and  sell  the  personal  prop- 
erty subject  to  seizure  and  sale  for  taxes. 
He  has  no  authority  to  make  demand  for 
taxes  for  which  other  collectors  have  war- 
rants. He  Is  not  responsible  for  them,  and 
Is  not  presumed  to  know  the  amount  If  he 
makes  demand,  with  an  exhibition  of  his 
warrant  to  seize  and  sell,  the  tenant  may 
pay.  If  he  do  not  It  is  the  duty  of  the  col- 
lector to  seize  and  sell.  So  far  as  the  evi- 
dence shows,  there  was  here  no  demand  nor 
threat  of  seizure.  If  the  tenant  paid  the  first 
collector,  who  can  say  he  would  not  have 
paid  the  others?  The  kind  and  value  of  the 
personal  property  on  the  premises  would,  to 
some  extent  have  been  ascertained  by  the 
seizure  and  sale  of  it.  If  a  sale  did  not  sat- 
isfy the  taxes,  then  a  return  of  the  amount 
not  reached  would  have  fixed  the  liability  of 
the  land  for  that  amount,  and  that  the  own- 
er would  have  been  bound  to  pay  to  the 
county  treasurer.  In  substance,  the  return 
of  each  collector  is  that  there  was  not  suffi- 
cient personal  property  on  the  premises  to 
pay  all  the  taxes  (that  is,  166.48);  but  one 
(the  collector  of  road  tax)  admits  that  he  saw 
property  there  worth  twice  the  amount  of 
road  tax  (?7.20)  he  had  against  the  land. 
It  was  not  his  duty  to  know  that  two  other 
collectors  had  each  certain  taxes  to  collect 
It  was  his  duty  to  collect  the  ?7.20  road  tax 
which  was  Intrusted  to  him  to  collect    Not 
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one  of  these  three  collectors  made  a  correct 
return  -when  he  averred  "that,  after  a  proper 
effort  at  the  proper  time,  he  could  not  find 
sufficient  personal  property,  by  a  legal  sale 
of  which  the  taxes  on  the  land,  or  any  por- 
tion of  Bald  taxes,  could  have  been  collected." 
They  could  not  ascertain  the  facts  without 
the  exercise  of  due  diligence.  In  this,  from 
their  admissions  and  the  undisputed  testl- 
mouy,  they  wholly  failed,  and  the  court 
should  haTe  so  Instructed  the  jury. 

These  acts  of  assembly  and  the  duties  of 
tax  collectors  were  fully  considered  by  Jus- 
tice Mitchell  In  Kean  t.  Kinnear,  171  Pa. 
630;  and,  although  that  was  an  action  of 
trespass  by  the  owner  against  the  collector 
for  a  false  return,  the  same  questions  arose 
as  those  before  us.  After  noticing  the  dif- 
ferent acts  of  assembly,  be  says:  "From 
these  statutory  provisions,  It  Is  clear  that 
the  law  has  established  the  order  for  liabil- 
ity for  taxes  to  be,  first,  the  personal  prop- 
erty on  the  premises;  second,  demand  on  the 
owner  Individually;  and,  lastly,  the  land  it- 
self; and  It  Is  only  on  failure  to  collect  by 
the  first  two  methods  that  resort  can  be  bad 
to  the  tlilrd,  and  the  land  be  legally  sold  or 
returned  for  sale.  The  collector,  proceeding 
directly  against  the  land,  except  under  the 
prescribed  conditions,  is  without  warrant  of 
law.  and  be  is  liable  as  a  trespasser."  The 
return  of  the  collector  In  that  case  was  pre- 
cisely the  same  as  In  this  one.  Appellants' 
third  assignment  of  error  is  therefore  sus- 
tained. 

What  we  have  said,  In  effect  sustains  ap- 
pellants' second  assignment,  which  is  based 
on  the  court's  denial  of  their  second  written 
prayer  for  Instruction.  It  should  have  been 
affirmed. 

We  do  not  find  any  error  In  the  court's 
opinion  on  the  reserved  points.  I^est  we  be 
misunderstood,  bowever,  we  say  that  the 
deed  to  the  commissioners,  while  admissible 
as  a  properly  authenticated  instrument  in 
plaintiffs'  chain  of  title,  the  recitals  In  the 
body  of  it  do  not  prove  the  facts  set  forth 
in  such  recitals.  Whether  the  tax  sale  is 
void  because  of  noncompliance  by  the  col- 
lectors with  the  provisions  of  the  tax  laws 
still  remains  as  a  question  of  fact  to  be  de- 
termined by  a  Jury  under  correct  instructions 
by  the  court. 

The  Judgment  is  reversed,  and  a-y.  f .  d.  n. 
is  awarded. 


STATE  ▼.  GREENLBAP. 

(Supreme  Court  of  New  Hampshire.     Belknap^ 

Dec.  30,  1902.) 

CRIMINAL  LAW— TRIAL— LIST  OP  WITNESSES 
—FURNISHING  TO  DEFENDANT— OBJECTION 
—MURDER— MANSLAUOHTBR—ELEM  ENTS  OF 
OFFENSES  —  MALICB  —  PREMEDITATION  — 
■VIDENCE:— EXFBRT  TB18TIM0NY  —  REMARKS 
or  COCNSEU 

1.A  motion  for  a  discharge  on  the  ground 
that  defendant  had  not  beea  famished  with  a 
list  of  the  state's  witnesses  and  the  abode  of 
each  24  hours  before  the  trial  was  untenable 


where  the  list  was  seasonably  fnrnished,  and 
that  it  omitted  to  tell  the  place  of  abode  of  each 
was  known  to  defendant's  counsel  when  the 
drawing  of  the  jnry  began. 

2.  On  a  prosecution  for  murder,  counsel  for 
the  state,  in  opening  the  case,  stated  that  he 
thought  that  accused,  in  order  to  escape  the 
conclusion  that  be  committed  the  deed,  must 
show  what  he  did  with  a  certain  pair  of  over- 
alls, how  human  blood  became  spattered  over 
his  clothing,  and  where  he  was  on  the  after- 
noon of  the  crime.  Held,  that  such  language 
did  not  involve  a  declaration  that  accnsed  was 
bonnd  to  become  a  witness,  but  merely  meant 
that  the  facts,  unless  met  by  a  defense,  wonld 
constitute  proof  of   guiit. 

3.  Where  counsel  for  the  state,  In  opening  the 
case,  uses  language  which  might,  unexplained, 
be  understood  to  mean  that  accused  must  be- 
come a  witness,  and  answer  certain  evidence, 
or  stand  convicted,  but  the  court  immediately 
Instructs  the  jury  that  such  is  not  the  case, 
there  is  no  error. 

4.  On  a  prosecution  for  mnrder,  deceased  hav- 
ing been  struck  on  the  head  with  a  blunt  instru- 
ment, the  force  of  one  blow  on  the  side  of  the 
head  in  comparison  with  the  other  blows,  and 
the  number  of  blows  necessary  to  cause  the 
cuts  on  the  top  of  the  head,  being  only  de- 
terminable by  the  appearance  of  the  wounds, 
viewed  with  a  knowledge  of  the  structure  of 
the  skull,  it  was  proper  to  permit  a  physician, 
called  as  an  expert,  to  testify  that  the  blow  on 
the  side  of  the  skull  was  light  in  comparison 
with  the  others,  and  that  the  appearance  of  the 
wounds  In  the  tissues  indicated  that  the 
fractures  resulted  from  more  than  one  blow. 

5.  It  was  a  question  whether  fractures  on  the 
top  of  deceased's  skull  were  caused  by  blows  in- 
flicted by  accused  or  by  contact  with  a  stone 
while  accidentally  failing  from  her  carriage. 
The  state  claimed  that,  it  the  impact  had  been 
the  resnlt  of  a  fall,  it  would  not  have  crushed 
the  skull  at  the  top,  and  that  the  fracture  would 
have  been  at  the  base  of  the  skull.  Hrld,  that 
it  was  competent  for  the  state's  medical  expert 
to  illustrate  the  relative  thickness  of  the  differ- 
ent parts,  and  to  testify  that  from  his  ex- 
perience and  observation  in  many  hospitals, 
when  a  body  falls  from  a  height,  and  strikes 
on  the  head,  the  fracture  is  generally  at  the 
base  of  the  skull. 

6.  On  a  criminal  prnsecntion,  a  remark  of  the 
solicitor  for  the  state,  after  one  of  his  ques- 
tions had  been  objected  to  and  ruled  out,  that 
he  thoufiht  the  witness  "had  made  that  sufiS- 
ciently  clear,"  If  open  to  any  objection,  was 
an  irregularity  not  warranting  a  new  trial. 

7.  Gen.  Laws,  c.  282,  j!  7.  provided  that  man- 
slaughter without  a  design  to  effect  death,  not 
being  murder  nor  exousabie  or  justifiable  hom- 
icide, should  be  of  the  first  degree  when  perpe- 
tratetl  by  one  engag(  rt  in  the  commission  of  any 
offense,  or  by  persions  bearing  a  deadly  weapon, 
etc.  Pub.  St.  c.  278,  i  7.  amended  the  former 
by  removing  the  clause  withont  a  design  to 
effect  death,"  and  inserting  "when  perpetrated 
with  a  design  to  effect  death."  Before  the 
amendment  manslaughter  "with  design."  if  pro- 
vided for  at  all,  was  included  in  the  classifica- 
tion of  manslaughter  in  the  second  deeree,  and 
punished  less  severely  than  manslaughter  with- 
out design.  Held,  that  the  amendment  did  not 
abolish  the  distinction  between  murder  and 
mansiaiighter,  inasmuch  as  homicide  with  de- 
sign does  not  necessarily  imply  murder. 

8.  Pub.  St.  c.  278,  i  1,  enacts  that  murder  in 
the  first  degree  consists  of  homicide  by  poison, 
starving,  torture,  or  other  deliberate  and  pre- 
meditated killing,  or  committed  in  p<<rpptratinc 
or  attempting  to  perpetrate  certain  felonies,  and 
that  other  munler  is  In  the  second  degree. 
Held,  that  the  distinction  between  the  degree'* 
does  not  consist  in  the  presence  or  absence  of 
malice,  but  depends  on  whether  the  killing  is 
deliberate,  or  done  in  the  perpetration  of  any 
of  the  felonies. 
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9.  In  order  to  coDTict  of  mnrder  in  the  first 
det^ee,  the  state  mnst  show  not  only  malice. 
bat  a.  deliberate  killing,  uulesa  the  crime  was 
committed  in  an  attempt  to  perpetrate  one  of 
the  feloniea  ennmerated  in  the  statute. 

10.  He  malice  reqniaite  to  the  crime  of  mur- 
der is  not  an  inference  of  law  from  the  act  of 
kiHing,  but  mnst  be  found  bj  the  Jury  on  com- 
petent evidence. 

11.  I^b.  St.  c.  278,  I  1.  enacts  that  mnrder  in 
the  first  degree  consists  of  homicide  by  de- 
liberate and  premeditated  killing,  or  committed 
in  perpetrating  or  attempting  to  perpetrate  cer- 
tain felonies,  and-  that  other  murder  is  in  the 
second  degree.  Held  that,  in  order  to  constitute 
mnrder  in  the  first  degree,  the  design  to  kill 
mnst  precede  the  killing  by  some  appreciable 
space  of  time,  and,  if  it  be  not  done  with  de- 
sign, though  the  killing  was  done  purposely, 
it  is  murder  in  the  second*  degree. 

12:  Under  Pub.  St  c.  278,  i  1,  making  murder 
committed  in  an  attempt  to  commit  rape  mur- 
der in  the  first  degree,  that  the  attempt  was 
act  far  advanced  does  not  lessen  the  offense. 

13.  On  a  prosecution  for  murder  in  the  first 
degree,  the  killing  l>eing  alleged  to  hare  been 
done  in  an  attempt  to  commit  rape,  such  killing 
constituting  murder  in  the  first  degree  under 
Pnb.  St.  c.  278,  i  1,  the  state  mnst  establish 
the  fact  that  accused  attempted  the  felony,  and 
that  death  occurred  as  a  means  or  outcome  of 
*nch  attempt. 

14.  Under  Pnb.  St  e.  278,  {  1,  making  delib- 
erate and  premeditated  killing  mnrder  in  the 
first  degree,  on  a  prosecution  for  murder  there 
can  be  no  conTiction  in  the  first  degree  unless 
malice  and  deliberation  be  shown  beyond  a  rea- 
sonable doubt. 

15.  Malice  and  deliberation  may  be  shown  by 
circnmxtantial  eridence,  such  as  the  character 
of  the  weapon  employed,  number  of  blows  in- 
flicted, place  of  tne  crime,  prertous  conduct 
etc. 

IS.  On  a  prosecution  for  murder,  evidence  held 
i^Tifllcient  to  warrant  submission  to  the  jury  of 
the  question  whether  accused  killed  deceased, 
whether  it  was  done  with  malice  and  premedi- 
tation, and  whether  it  was  done  in  an  attempt 
!o  commit  rape. 

17.  On  a  prosecution  for  mnrder,  the  attorney 
wnpral.  after  a  certain  witness  for  defendant 
had  testified,  remarked  that  such  testimony  did 
not  contradict  the  testimony  of  a  certain  wit- 
sens  for  the  state,  but  confirmed  it,  and  in  con- 
nection with  the  cross-examination  of  one  of 
the  defendant's  witnesses  he  remarked:  "I 
don't  know  about  this  stump  speech  business. 
I  object  to  his  making  a  stump  speech  here  to 
display  his  knowledge."  Held,  that  such  re- 
marks, if  objectionable,  were  irrepnlnrities.  not 
warrauting  the  granting  of  a  new  trial. 

18.  Where,  on  a  criminal  prosecution,  medical 
experts  had  testified  for  the  state  and  defense, 
respectively,  and  drawn  opposite  conclusions, 
it  was  competent  for  the  state,  on  the  cross- 
cTamination  ■  of  the  defendant's  expert,  to  ask 
him  if  he  had  known  the  state's  expert  for  some 
time,  and  if  the  latter  wan  regarded  as  an 
eminent  authority,  the  questions  being  compe- 
tent as  cross-examination  for  the  purpose  of 
discrediting  the  defendant's  expert  on  the  points 
at  issue  between  him  and  the  other. 

ift.  On  a  prosecution  for  murder,  counsel  for 
the  state,  in  closing  to  the  jury,  said,  "Why,  it 
seems  that  for  some  reason  or  other,  when  this 
affair  •  •  •  came  out  everybody  went 
down  there  to  see  about  G.,"  naming  defend- 
ant. The  remark  was  not  contradirtt-d,  nor 
did  the  court  order  it  stricken  ont.  Held,  that 
iiusmnch  as  the  remark  was  calculated  to 
<-onv^/  to  the  jnir  that  defendant  was  such  a 
character  that  all  eyes  turned  to  him  as  the 
perpetrator  of  the  crime,  it  was  prejudicial  er- 
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20.  On  a  prosecution  for  mnrder,  counsel  for 
the  state,  in  closing,  said,  "This  statement 
was  taken  right  off  the  very  next  day  after  the 
affair  happened,"  referring  to  a  portion  of  the 
testimony  of  a  state's  witness.  There  was  no 
evidence  that  such  witness  had  ever  given  a 
statement  prior  to  his  testimony.  Bad  that, 
as  the  assertion  was  unsupported  by  evidence, 
and  calculated  to  prejudice  accused  by  secur- 
ing for  a  vital  statement  a  higher  degree  of 
credit  than  authorised,  it  was  reversible  error. 

21.  An  objection  that  the  exception  taken  to 
HBch  remark  was  too  general  to  warrant  its  re- 
view was  untenable  where  the  purpose  and  ap- 
plication of  the  exception  were  obvious  from  the 
conuection  in  which  it  was  made. 

Exceptions  from  superior  court;  Wallace 
and  Pike,  Judges. 

George  H.  Greenleaf  was  conTlcted  of 
murder  in  the  first  degree,  and  excepts.  Ex- 
ceptions sustained. 

Indictment  charging  the  defendant  with 
the  murder  of  Nancy  J.  Folsom.  The  de- 
fendant was  Indicted  in  Merrimack  county. 
On  his  motion  the  venue  was  changed  to 
Belknap  county,  where  the  trial  took  place 
at  the  NoTember  term,  1001,  of  tbe  superior 
court,  Wallace,  O.  J.,  and  Pike,  J.,  presiding. 
The  Jury  returned  a  verdict  of  guilty  of  mur- 
der In  the  first  degree.  Judgment  was  or- 
dered on  tbe  verdict,  and  the  defendant  filed 
a  bill  of  exceptions,  which  was  allowed. 
After  the  Jury  were'  impaneled,  and  Issue 
was  Joined,  and  as  counsel  was  about  to 
make  an  opening  statement,  tbe  defendant 
moved  for  bis  discbarge  on  tbe  ground  tbat 
he  had  not  been  furnished  with  a  list  of  the 
state's  witnesses,  and  tbe  place  of  abode  of 
each,  24  hours  before  tbe  trial  A  list  of  the 
witnesses  had  been  seasonably  furnished, 
but  It  omitted  to  state  the  place  of  abode 
of  each,  and  this  fact  was  known  to  the 
defendant's  counsel  when  the  drawing  of  tbe 
Jury  began.  Tbe  motion  was  denied,  and 
tbe  defendant  excepted.  In  opening,  coun- 
sel detailed  tbe  facts  which  the  state  expect- 
ed to  prove,  and  said:  "We  think,  If  we ' 
show  this  array  of  facts,  tbat  Greenleaf,  in 
order  to  escape  the  conclusion  tbat  be  com- 
mitted this  deed,  must  show  you  what  be 
did  with  tbat  pair  of  overalls,  how  this  hu- 
man blood  became  spattered  over  bis  cloth- 
ing, and  where  he  was  on  tbe  afternoon  of 
tbe  crime."  Exception  tielng  taken  to  tbe 
language  quoted,  counsel  expressed  a  wil- 
lingness to  withdraw  any  objectionable  re- 
mark, and  stated  tbat  he  meant  to  say  tbat, 
if  the  facts  detailed  were  proved,  there  could 
be  only  one  conclusion  from  them.  The 
court  thereupon  stated  to  tbe  Jury  tliat  tbe 
defendant  was  not  obliged  to  answer,  nor 
to  testify,  nor  to  explain  anything,  and  in- 
structed tbem  to  disregard  any  remark  of 
counsel  conveying  a  contrary  impression.  Dr. 
Beaton,  an  expert  witness  called  by  tbe 
state,  testified  subject  to  exception  that  the 
blow  which  caused  tbe  fracture  upon  the 
Bide  of  tbe  skull  was  light  In  comparison 
with  the  other  blows  inflicted,  and  tbat  the 
appearance  of  tbe  wounds  in  the  soft  and 
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bony  tisanes  Indicated  tbat  tbe  fracture  re- 
sulted from  more  than  one  blow.  Lafayette, 
a  witness  for  the  state,  whose  abode  was  set 
out  in  the  witness  list  as  HaTerhlll,  Mass., 
was  in  Laconla  when  the  list  was  furnished 
to  the  defendant  Stetson,  a  witness  for  the 
state,  who  bad  been  living  for  eight  days 
at  the  county  farm  In  Boacawen,  and  whose 
abode  was  so  set  out,  testified  that  his  home 
was  in  Concord.  The  testimony  of  these 
witnesses  was  admitted  subject  to  exception. 
The  court  found  that  the  list  correctly  stated 
their  places  of  abode.  The  facts  relating  to 
other  exceptions  taken  to  rulings  of  the  court 
and  remarks  of  counsel  are  stated  In  the 
opinion. 

The  state's  evidence  tended  ^  prove  tbe 
following  facts:  The  Oat  Hole  Boad,  so 
called,  is  a  highway  running  from  the  Mer- 
rimack county  buildings  in  Boscawen  to 
High  street  in  the  same  town.  There  are 
no  dwellings  on  tbe  road.  Shortly  before 
3  o'clock  in  the  afternoon  of  October  23, 
1901,  Mrs.  Folsom  started  from  her  home, 
located  on  High  street  in  Boscawen,  to  drive 
with  a  horse  and  buggy  to  North  Boscawen, 
by  way  of  the  Oat  Hole  Road.  About  16 
minutes  past  4  she  was  found  lying  beside 
the  road  in  an  unconscious  condition,  her 
skull  having  been  beaten  in  by  three  or  more 
blows  with  some  blunt  instrument  She  died 
from  these  injiules  In  the  evening  of  tbe 
same  day.  An  examination  showed  that 
there  had  been  no  rape,  nor  was  the  under- 
clothing upon  the  body  torn  or  disarranged. 
The  place  of  the  crime  was  distant  5,271  feet 
from  the  county  buildings.  It  was  Mrs.  Fol- 
som's  custom  to  drive  over  the  Cat  Hole 
Boad  at  about  tbe  same  time  each  day,  to 
meet  her  daughter,  who  usually  came  from 
Concord  by  an  afternoon  train.  This  was 
known  to  the  defendant,  who  was  a  convict 
at  the  county  farm.  He  had  frequently  been 
In  the  vicinity  where  the  crime  was  com- 
mitted, was  there  the  day  before,  and  on 
more  than  one  occasion  had  spoken  to  Mrs. 
Folsom.  About  10  days  before  the  crime  he 
said  to  a  witness  that  he  would  like  to  have 
sexual  intercourse  with  Mrs.  Folsom,  and  re- 
peated the  remark  the  following  day,  adding 
that  he  "stood  pretty  well"  with  her.  He 
told  another  witness  that  he  had  a  "chewing 
match"  with  Mrs.  Folsom,  and  two  or  three 
days  before  the  crime  he  said  to  a  third 
witness  that  he  would  have  sexual  inter- 
course with  her,  dead  or  alive.  The  day  of 
the  crime  was  the  first  on  which  Mrs.  Fol- 
som had  driven  over  tbe  Cat  Hole  Road  alone, 
when  there  were  no  persons  In  the  vicinity, 
after  these  remarks  were  made  by  the  de- 
fendant About  half  past  2  o'clock  In  the 
afternoon  .of  October  23,  1901,  the  defendant 
was  seen  to  leave  the  county  buildings  and 
go  toward  tbe  place  of  the  crime.  He  was 
not  seen -again  until  about  half  past  4  o'clock, 
when  he  came  from  that  direction  behind 
the  cows.  Prior  to  that  time  he  had  worn 
two   pairs  of  parti-colored  prison   overalls. 


the  outside  pair  being  the  shorts  by  at>out 
two  inches.  On  the  morning  after  the  crime 
the  defendant  was  locked  up,  and  his  clotli- 
ing  was  taken  from  him:  He  then  wore  a 
duck  Jacket  blouse,  one  pair  of  ovtoills, 
shoes,  stockings,  shirt,  and  hat  An  exami- 
nation disclosed  stains  of  human  blood  on  the 
Jacket,  blouse,  and  shoes,  and  also  on  a 
towel  which  was  found  In  his  possession. 
The  overalls  taken  from  him  had  been  worn 
since  October  12th,  but  underneath  another 
pair.  The  defendant  had  lost  his  right  arm, 
and  the  right-hand  pocket  of  the  overalls 
taken  from  him  showed  that  it  had  not  been 
used.  When  the  defendant  was  ordered  to 
remove  his  clothing,  he  trembled  violently: 
and,  when  asked  If  it  was  not  too  cold  to 
go  without  drawers,  he  replied  that  he  had 
worn  an  extra  pair  of  ovwalls,  but  had  torn 
them,  and  had  left  them  at  the  bathroom 
door.  On  the  following  Sunday  a  pair  of 
overalls  were  found  hidden  In  a  heap  of 
brush  In  the  vicinity  of  the  pasture  from 
which  the  defendant  drove  cows  at  a  point 
1,873  feet  from  the  Gat  Hole  Road  and  2,- 
761  feet  from  tbe  place  of  the  crime.  These 
had  a  rent  In  the  leg  near  tbe  crotch,  as 
bad  also  tbe  outside  pair  worn  by  the  de- 
fendant a  day  or  two  before  the  crime.  They 
appeared  to  have  been  somewhat  soiled  by 
wear,  and  were  spattered  with  blood.  The 
right-hand  pocket  had  not  been  used.  The 
overalls  taken  from  tbe  defendant  on  the 
morning  after  the  crime  measured  31^  Inch- 
es in  the  leg,  and  had  a  total  length  of  52 
Inches;  the  pair  found  measured  30  inches 
in  the  leg,  and  had  a  total  length  of  49^ 
inches.  Footprints  made  on  the  day  of  the 
crime  by  a  person  wearing  shoes  like  those 
of  the  defendant  were  found  going  in  both 
directions  over  the  Cat  Hole  Road  from  a 
point  near  the  place  of  the  crime  towards 
the  county  buildings.  On  the  morning  after 
the  crime  the  defendant  said  that  on  the 
day  before  he  went  on  the  Cat  Hole  Road 
only  as  far  as  a  reservoir,  visible  from  the 
county  buildings.  He  afterwards  stated  that 
he  might  have  been  as  far  as  some  chestnut 
trees,  which  were  well  over  a  hill  toward 
the  scene  of  the  crime. 

Edwin  G.  Eastman,  Atty.  Gen.,  and  David 
F.  Dudley,  for  the  State.  Nathaniel  E.  Mar- 
tin and  Charles  F.  Flanders,  for  defendant. 

REMICK,  J.  1.  The  exceptions  relating 
to  the  sufficiency  of  the  witness  list  and  to 
the  time  of  furnishing  the  same  are  over- 
ruled, for  reasons  well  expressed  in  Lord  v. 
State.  18  N.  H.  173,  176. 

.2.  The  statement  of  the  solicitor  in  open- 
ing, to  which  exception  has  been  taken,  does 
not,  upon  any  fair  construction.  Involve  a 
declaration  that  the  respondent  was  person- 
ally bound  to  become  a  witness,  and  answer 
the  state's  evidence,  or  stand  convicted;  but 
means  only  that  the  facts  proposed  to  be 
shovra,  unless  in  some  way  met  in  defense. 
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would  constltnte  Indubitable  proof  of  guilt 
If  the  langnage  used  might,  unexplained, 
be  understood  In  the  objectionable  sense, 
such  misunderstanding  was  made  impossible 
by  the  immediate  Instruction  of  the  court 

3.  The. force  of  the  blow  on  the  side  of 
the  head,  in  comparison  with  the  other  blows, 
and  the  number  of  blows  necessary  to  cause 
the  cuts  on  the  top  of  the  head,  in  the  absence 
of  direct  evidence,  could  only  be  determined 
by  the  appearance  of  the  wounds,  viewed 
with  a  knowledge  of  the  structure  of  the  skull 
and  its  capacity  for  resistance  at  the  points 
of  Impact  As  the  significance  of  the  wounds 
might  not  be  as  apparent  to  a  Juryman  as 
to  one  having  technical  training  and  profes- 
sional experience  in  such  matters,  we  think 
the  evidence  of  Dr.  Beaton  was  competent 
State  V.  Knight  43  Me.  11, 130;  State  v.  Pike, 
63  Me.  Ill;  Commonwealth  v.  Piper,  120 
Mass.  1!»;  Colt  v.  People,  1  Parker,  Or.  E. 
611,  620;  Gardiner  v.  People,  6  Parker,  Cr. 
R  155;  People  v.  Schmidt,  168  N.  Y.  568, 
569,  678,  61  N.  E.  907;  Davis  v.  State,  38 
Md.  15,  a?;  State  v.  Clark,  34  N.  C.  151; 
State  V.  Morphy,  33  Iowa,  270,  272,  11  Am. 
Bep.  122:    SUte  v.  Porter,  34  Iowa,  131. 

4.  The  objection  to  each  witness  for  the 
government  as  offered,  upon  the  ground  of 
the  insnfilciency  of  the  list  Uke  the  ob- 
jection to  the  list  Itself,  is  overruled,  and  up- 
on the  same  authority  and  for  the  same  rea- 
sons. 

5.  It  vas  a  vital  question  in  the  case 
whether  certain  fractuies  of  the  top  of  Mrs. 
Folsom'B  skull  were  caused  by  blows  in- 
flicted by  the  respondent  or  by  contact  with 
a  stone  in  the  ground  while  accidentally 
falling  from  her  carriage.  The  state  claimed 
that  If  the  Impact  had  been  the  result  of  a 
fall,  as  contended  by  the  respondent  it 
would  not  have  crushed  the  skull  at  the  top 
in  the  way  It  appeared;  that  the  thickness 
of  the  skull  at  that  point  would  have  pro- 
tected it;  and  that  the  fracture  would  have 
been  at  the  base  of  the  skull,  where  it  is 
comparatively  thin.  In  this  view,  we  think, 
it  was  competent  for  the  state's  medical  ex- 
pert to  Illustrate  by  means  of  a  candle  inside 
the  skull  the  relative  thickness  of  its  dif- 
ferent parts,  and  to  testify:  "From  my  ex- 
perience and  observation  of  many  cases  In 
hospitals,  I  have  learned  that  when  a  body 
falls  from  a  height  and  strikes  on  the  head, 
the  most  usual  place  of  fracture  Is  at  the 
base  of  the  skull."  See  authorities  collected 
nnder  division  3. 

6.  The  remark  of  the  solicitor,  after  one 
of  his  questions  had  been  objected  to  and 
ruled  out  "I  think  the  witness  has  made 
that  snUlclently  clear,"  if  open  to  objection 
at  all,  "belongs  at  most  to  that  class  of  ir- 
regularities not  so  inconsistent  with  legal 
fairness  as  to  require  the  granting  of  a  new 
trial."  Guertln  v.  Hudson,  71  N.  H.  605, 
53  Ati.  736;  Gllman  v.  Laconla,  71  N.  H. 
--'rj,  51  Aa  631. 

7.  It  is  found  that  the  abodes  of  Lafayette 


and  Stetson  were  stated  in  the  witness  list 
in  accordance  with  the  fact  The  exceptions 
based  upon  the  ground  that  they  were  not 
correctly  stated  are  therefore  overruled. 

8.  "At  the  close  of  the  evidence  for  the 
state,  the  state  claiming  that  the  evidence 
proved  murder  in  the  first  degree,  and  not  In 
any  other  degree  of  murder  or  manslaughter, 
the  defendant  moved  that  he  be  discharged, 
upon  the  ground  that  there  was  not  sufiScient 
evidence  to  be  submitted  to  the  Jury  to  Justi- 
fy their  finding  him  guilty  of  murder  in  the 
first  degree.  The  court  denied  the  motion, 
and  the  defendant  excepted."  In  this  con- 
nection It  is  contended  by  the  respondent  that 
the  amendment  of  secuon  7,  c.  282,  of  the 
General  Laws,  by  Inserting  the  words  "with 
a  design  to  eflfect  death"  (Com'rs  Rep.  Pub. 
St  c.  277,  i  7;  Pub.  St  c.  278,  {  7),  aa  de- 
scriptive of  one  kind  of  manslaughter  in  the 
first  degree,  has  made  a  higher  measure  of 
proof  necessary  to  establish  murder,  unless 
distinction  between  that  crime  and  man- 
slaughter is  to  be  obliterated.  The  fallacy 
of  this  contention  Is  In  the  assumption  un- 
derlying it  that  the  words  "with  a  design  to 
effect  death"  necessarily  imply  murder,  and 
are  Inconsistent  with  manslaughter,  as  those 
crimes  were  known  at  common  law.  At 
common  law,  killing  with  design  might  be 
either  murder  or  manslaughter.  Malice  was 
the  distinguishing  element  Without  malice, 
killing  with  design  was  only  manslaughter, 
as  killing  In  passion  under,  provocation. 
With  malice,  killing  with  design  was  murder, 
as  killing  in  obedience  to  "the  dictate  of  a 
wicked,  depraved,  and  malignant  heart." 
State  V.  Pike,  49  N.  H.  399,  404,  6  Am.  Rep. 
538.  This  court  has  said:  "It  Is  not  true 
that  manslaughter  is  necessarily  killing  with- 
out a  design  to  effect  death.  Some  cases  of 
manslaughter  are  of  this  kind.  But  there 
are  other  cases  where,  notwithstanding  the 
Intention  clearly  was  to  take  life,  the  offense 
is  reduced  to  manslaughter  by  circumstances 
of  great  and  sudden  provocation,  or  the 
like."  State  v.  Butman,  42  N.  H.  490,  492. 
The  authorities  "clearly  show  that  the  crime 
of  manslaughter  may  be  intentionally  com- 
mitted," and  Independently  of  statute.  State 
V.  Calligan,  17  N.  H.  253,  255;  Rex  v.  Taylor, 
6  Burrow,  2793;  State  v.  McDonnell,  32  Vt 
491,  492;  Gann  v.  State,  30  Ga.  67;  Homsby 
v.  State,  94  Ala.  55, 10  South.  522;  Dennlson 
v.  State,  13  Ind.  610;  Maher  v.  People,  10 
Mich.  212,  81  Am.  Dec.  781;  Nye  v.  People, 
35  Micb.  16;  People  v.  Freel,  48  Cal.  436;  4 
Bl.  Com.  436;  1  Whart.  Gr.  L.  i  304;  2  Blsh. 
Or.  L.  (7th  Ed.)  g  676;  21  Am.  &  Kng.  Enc. 
Law,  172.  As  the  statute  stood  before  the 
amendment  in  question,  manslaughter  "with 
design,"  of  the  character  Illustrated  by  the 
foregoing  cases,  if  provided  for  at  all,  was 
Included  In  the  classification  of  manslaughter 
in  the  second  degree,  and  punished  less 
severely  than  manslaughter  without  design, 
under  circumstances  otherwise  the  same. 
To  correct  this  absurdity,  not  to  change  the 
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common-law  dlstliiction  between  murder  and 
manslaughter,  or  the  rules  of  proof  relating 
to  the  aame,  was  the  evident  and  only  pur- 
pose of  the  amendment  It  may  be  said  now 
as  truly  as  before  the  amendment  that  sec- 
tions 1  and  7,  c.  278.  of  the  Public  Statutes, 
and  associated  sections,  malce  nothing  murder 
which  was  not  murder  at  common  law,  and 
nothing  manslaughter  which  was  not  man- 
slaughter at  common  law,  but  merely  divide 
each  into  two  degrees,  and  provide  punish- 
ment variable  according  to  the  deg;ree. 
State  V.  Pike,  49  N.  H.  399,  403,  6  Am.  Uep. 
633;  State  v.  Almy,  67  N.  H.  274,  275,  28 
AU.  372,  22  Ia  R.  A.  744;  State  v.  Carr,  63  Vt. 
37,  46;  State  v.  Dowd,  19  Oonn.  388,  392; 
Nye  V.  People,  35  Mich.  16,  17,  19;  1  Whart. 
Cr.  L.  {  377.  In  dividing  murder  into  de- 
grees, onr  legislature  has  provided:  "AH 
murder  committed  by  poison,  starving,  tor- 
ture, or  other  deliberate  and  premeditated  kill- 
ing, or  committed  in  perpetrating  or  attempt- 
ing to  perpetrate  arson,  rape,  robbery,  or 
burglary,  is  murder  of  the  first  degree;  and 
all  murder  not  of  the  first  degree  is  of  the 
second  degree."  Pub.  St  c.  278.  g  1.  The 
distinction  between  the  degrees  thus  created 
lies  not  in  the  presence  or  absence  of  malice, 
as  in  case  of  murder  and  manslaughter,  for 
malice  la  indispensable  to  both  degrees,  but 
it  depends  upon  whether  the  killing  is  with 
deliberation  and  premeditation  or  otherwise, 
excepting  murder  accomplished  in  perpetrat- 
ing or  attempting  to  perpetrate  arson,  rape. 
robb«ry,  or  burglary;  and  that  Is  made  mur- 
der in  the  first  degree  regardless  of  Intent  to 
kill  because  of  the  peculiarly  vicious  character 
of  the  collateral  offenses.  It  follows  that  to 
warrant  conviction  of  murder  in  the  first 
degree,  the  state  must  show  beyond  a  rea- 
sonable doubt  not  only  killing  with  malice, 
but  must  go  farther,  and  show  that  the  kill- 
ing was  deliberate  and  premeditated,  unless 
done  in  perpetrating  or  attempting  to  perpe- 
trate one  of  the  collateral  felonies  named  in 
the  statute.  State  v.  Pike,  49  N.  H.  399.  6 
Am.  Rep.  533;  Buel  v.  People,  78  N.  Y.  492, 
499,  34  Am.  Rep.  555;  People  v.  Schmidt  168 
N.  Y.  568,  574,  575,  576,  61  N.  B.  907;  Nye  v. 
People,  36  Mich.  16.  17,  19;  21  Am.  &  Eng. 
Enc.  Law,  145,  167.  Malice  Is  not  an  infer- 
ence of  law  from  the  act  of  killing,  but  like 
any  other  fact  in  Issue,  it  must  be  found  by 
the  Jury  upon  competent  evidence.  See  Re- 
view of  Trial  of  Prof.  Webster,  by  Joel 
Parker,  72  North  Amer.  Rev.  178;  2  CooL 
Black.  (3d  Ed.)  395,  note;  Whart.  Cr.  Ev.  (9th 
Bd.)  J  738;  2  Bish.  Cr.  L.  (7th  Ed.)  S  673;  21 
Am.  &  Eng.  Enc.  Law,  139.  In  this  view,  the 
argument  of  the  respondent's  counsel,  based 
upon  the  doctrine  of  implied  malice,  would 
seem  to  be  Irrelevant 

As  to  the  element  of  deliberation  and  pre- 
meditation, while  it  need  not  be  shown  that 
the  killing  was  deliberated  and  premeditated 
for  any  particular  length  of  time  (State  v. 
Carr,  53  Vt  37,  48,  47;  Walk.  Am.  Law.  538, 
538:    2  Blah.  New  Cr.   L.  {  723;    1   Whart 


Cr.  L.  i  380),  yet  w»  think  It  is  quite  evident 
from  the  kinds  of  murder  which  the  statute 
specifically  designates  as  deliberate  and  pre- 
meditated—namely, murder  by  poison,  starv- 
ing, and  torture— followed  as  those  terms  are 
by  the  words  "or  other  deliberate  .and  pre- 
meditated killing,"  that  the  legislature  used 
the  words  "deliberate  and  premeditated"  in 
no  narrow  or  technical,  but  in  their  natural 
and  ordinary,  sense,  and  intending  to  exclude 
from  the  operation  of  the  death  penalty  mur- 
der committed  on  the  impulse  of  the  moment, 
without  actual  deliberation  and  premedita- 
tion, unless  committed  in  perpetrating  arson, 
rape,  robbery,  and  bnr^ry.  They  were 
"meant  to  distinguish  between  an  act  done 
with  murderous  Intent  with  a  purpose  of 
mind  to  kill,  and  an  act  done  upon  sudden 
impulse,  without  meditation  or  murderous  In- 
tent" State  V.  Carr,  53  Vt  37,  47.  "It  was 
rightly  considered  that  what  is  done  against 
life  deliberately,  indicates  a  much  more  de- 
praved character  and  purpose  than  what  is 
done  hastily,  w  without  contrivance.  But  it 
Is  a  perversion  of  terms  to  apply  the  term 
I  'deliberate'  to  any  act  which  is  done  on  a 
I  sudden  impulse."  Nye  v.  People,  35  Mlcli. 
I  16,  17,  19.  "There  must  be  not  only  an  In- 
I  tention  to  kill,  but  there  must  also  be  a  de- 
'  liberate  and  premeditated  design  to  kill.  Such 
I  design  must  precede  the  killing  by  some  ap- 
preciable space  of  time.  But  the  time  need 
not  be  long.  It  must  be  sufficient  for  soma 
refiectlon  and  consideration  upon  the  matter, 
for  choice  to  kill  or  not  to  kill,  and  for  the 
formation  of  a  definite  purpose  to  kill.  And 
when  the  time  Is  sufficient  for  this  it  mat- 
ters not  how  brief  it  is.  The  human  mind 
acts  with  celerity  which  it  Is  sometimes  Im- 
possible to  measure;  and  whether  a  delib- 
erate and  premeditated  design  to  kill  was 
formed  must  be  determined  from  all  the  cir- 
cumstances of  the  case."  People  v,  Majone, 
91  N.  Y.  211,  212.  "The  questions  for  the 
Jury  are:  Had  the  slayer  space  and  oppor- 
tunity for  refiectlon?  Did  he  think  over  what 
he  was  about  to  do?  Did  he  coolly  form  a 
settled  purpose?  Was  his  mind  sedately  and 
considerately  made  up  to  take  life?  If  these 
questions  be  answered  in  the  affirmative,  the 
verdict  must  be  murder  in  the  first  degree. 
If  not  and  yet  the  killing  was  done  pur- 
posely and  maliciously,  it  mast  be  murder  in 
the  second  degree,"— unless  committed  in  per- 
petrating or  attempting  to  perpetrate  arson, 
rape,  robbery,  or  burglary.  Walk.  Am.  Law 
(7th  Ed.)  538,  530.  The  contention  that  even 
if  the  respondent  murdered  Mrs.  I'^lsom  in 
attempting  to  commit  rape.  It  was  not  an  at- 
tempt within  the  meaning  of  the  statute,  be- 
cause not  far  enough  advanced  toward  con- 
summation, is  contrary  to  reason  and  author- 
ity. Lewis  V.  State,  35  Ala.  380,  388;  Taylor 
V.  State,  50  Ga.  70;  1  Blsh.  Cr.  L.  (7th  Ed.) 
{  733.  That  the  respondent  actually  attempt- 
ed rape,  and  killed  Mrs.  Folsom  as  a  means 
or  outcome  of  such  attempt,  were,  however 
facts  which  the  state  was  bound  to  establist 


Digitized  by  CjOOQIiS 


N.H.) 


STATE  T.  GBEENLEAF. 


43 


bejond  a  reaaonmble  doubt  to  warrant  con- 
viction of  murder  In  the  flrat  degree  upon  that 
ground.  Kelly  v.  Commonwealth,  1  Grant, 
Cas.  481;  PUemlIng  t.  State,  46  Wis.  516,  1 
N.  W.  278.  The  state  was  also  bound  to  es- 
tablish beyond  a  reasonable  doubt  the  malice 
and  deliberation  essential  to  convict  in  the 
firat  degree  upon  the  other  ground.  In  short, 
"no  man  should  be  deprived  of  bis  life  un- 
der the  forms  of  law  unless  the  Jurors  who 
try  him  are  able,  upon  their  consciences,  to 
say  that  the  evidence  before  them,  by  whom- 
soever adduced,  is  sufficient  to  show  beyond 
a  reasonable  doubt  the  existence  of  every  fact 
necessary  to  constitute  the  crime  charged." 
Davis  V.  United  States,  160  U.  S.  46B,  16  Sup. 
Ct.  353,  40  L.  Ed.  499.  But  while  malice  and 
dellberatlcm,  when  essential  to  murder  hi  the 
first  degree,  like  the  attempt  to  perpetrate 
rape,  when  that  Is  relied  upon  to  bring  kill- 
ing within  the  capital  classification,  must  be 
established  beyond  a  reasonable  doubt,  direct 
erideoce  la  not  necessary  for  this  purpose. 
The  character  of  the  weapon  employed,  the 
force  and  number  of  blows  Inflicted,  the  lo- 
cation and  severity  of  the  wounds,  the  place 
of  the  crime,  previous  remarks  and  conduct 
indicating  preparation,  subsequent  acts  and 
statements,  and  every  circumstance  having 
a  legitimate  bearing  upon  the  subject,  may 
be  considered  by  the  Jury.  People  v.  Schmidt, 
1G8  N.  Y.  568,  61  N.  E.  907;  Whart.  Cr.  Ev. 
(9th  Ed.)  i  738;  1  Whart.  Cr.  L.  J  881;  21 
Am.  &  Eng.  Enc.  Law,  161.  The  evidence 
In  the  present  case  is  too  voluminous  to  re- 
produce or  satisfactorily  epitomize.  Sufiice  it 
to  say,  we  have  examined  it  in  its  length  and 
breadth,  and  applied  to  it  the  legal  tests  al- 
ready indicated.  While  the  evidence  is  clr- 
nmistantlal,  conflicting,  and  unsatisfactory, 
and.  unaided  by  the  appearance  of  the  wit- 
nesses and  other  legitimate  advantages  of 
presence  at  the  trial  and  scene  of  the  al- 
leged killing,  not  such  as  to  remove  doubt 
from  the  Judicial  mind,  yet  the  court  are  of 
the  opinion  that  It  was  sufliclent  to  warrant 
Its  submission  to  the  Jury  upon  the  material 
questions  (1)  whether  the  respondent  killed 
Mrs.  Folsom,  (2)  whether  he  did  it  with  mal- 
ice, deliberation,  and  premeditation,  (3)  wheth- 
er he  did  It  in  attempting  to  perpetrate  rape. 
The  motion  to  discharge  was  therefore  prop- 
erly denied. 

9.  The  remark  of  the  attorney  general,  after 
the  defendant's  witness  Lawson  had  testified, 
to  the  effect  that  his  testimony  did  not  con- 
tradict the  testimony  of  the  state's  witness 
Hamilton,  as  claimed  by  the  defense,  but  con- 
finned  It;  and  the  remark  of  the  attorney 
general  in  connection  with  the  cross-examina- 
tion of  the  defendant's  witness  Angell,  "I 
don't  know  about  this  stump  speech  business; 
I  object  to  his  making  a  stump  speech  here 
to  display  his  knowledge,"— stand  like  the  re- 
maiic  of  the  solicitor  covered  by  exception  6, 
md,  if  open  to  objection  at  all,  belong  "to 
that  class  of  Irregxilarlties  not  so  Inconsistent 
nith  legal  fairness  as  to  require  the  granting 


of  a  new  trial."    Gnertln  v.  Hudson,  71  N.  H. 
505,  53  Atl.  736. 

10.  Prof.  Wood  and  Prof.  Angell  having 
testified  for  the  state  and  defense,  respective- 
ly, drawing  opposite  conclusions,  we  think  It 
was  competent  for  the  state  In  the  cross-ex- 
amination of  Angell  to  ask  him  if  be  bad 
known  of  Prof.  Wood  some  time,  and  If  the 
latter  was  regarded  as  an'  eminent  authority 
in  these  matters;  not  for  the  purpose  of  show- 
ing as  affirmative  evidence  the  ability  and 
standing  of  Prof.  Wood,  but  merely  by  way 
of  cross-examination,  for  the  purpose  of  dis- 
crediting and  weakening  bis  testimony  before 
the  Jury  upon  the  points  at  Issue  between  him 
and  Prof.  Wood. 

11.  The  remark  of  the  state's  counsel  In 
the  course  of  his  closing  argument  to  the  Jury, 
"Why,  it  seems  that  for  some  reason  or  other, 
when  this  affair  in  regard  to  Mrs.  Folsom 
came  out,  everybody  went  down  there  to  see 
about  Greenleaf,"  was  calculated  to  convey 
to  the  Jury  the  idea  that  Greenleaf  was  such 
a  character  that  all  eyes  Immediately  turned 
toward  him  as  the  perpetrator  of  the  crime. 
That  it  was  improper  and  prejudicial  does 
not  admit  of  doubt.  When  objected  to,  it 
was  not  retracted,  but  persisted  in.  The 
court  did  not  order  it  stricken  out,  nor  is  it 
found  that  it  did  not  prejudice  the  Jury.  Ver- 
dicts in  civil  cases  without  number  have  been 
set  aside  because  of  remarks  of  counsel  no 
more  prejudicial.  HlUIard  v.  Beattie,  69  N. 
H.  462;  Perkins  v.  Hurley,  64  N.  H.  524,  15 
AO.  21;  Jordon  v.  Wallace,  67  N.  H.  175. 
32  AO.  174;  Heald  v.  Railroad,  68  N.  H.  49, 
44  Atl.  77;  Greenfield  v.  Kennett,  69  N.  U. 
419.  45  Atl.  233.  Greenfield  v.  Kennett,  su- 
pra, was  an  action  in  assumpsit  for  lumber 
sold.  The  plaintiff's  counsel,  in  his  closing 
argument,  said  that  he  "should  be  wUlhig  to 
try  this  case  before  a  Jury  composed  of  par- 
ties with  whom  he  [the  defendant]  had  dealt" 
The  defendant  objecting,  the  plaintiff  with- 
drew the  remark,  and  asked  the  Jury  not  to 
consider  it.  The  court  at  the  time,  and  again 
in  the  charge.  Instructed  the  Jury  to  disre- 
gard It.  Nevertheless  the  verdict  was  set 
aside.  Manifestly,  the  remark  in  that  case 
was  no  more  prejudicial  than  the  remark  now 
under  consideration.  Furthermore,  in  that 
case  counsel  who  made  the  remark  withdrew 
it,  and  asked  the  Jury  not  to  consider  it,  and 
the  court  repeatedly  instructed  the  Jury  not 
to  regard  it;  while  in  the  present  case  the 
remark  was  persisted  In  after  objection,  and 
it  does  not  appear  that  the  Jury  were  In- 
structed to  disregard.  Greenfield  v.  Kennett 
presents  no  extreme  illustration  of  the  princi- 
ple. In  the  mass  of  authorities  upon  this 
subject  In  this  Jurisdiction,  well  collected  in 
Story  V.  Railroad,  70  N.  H.  364,  48  Atl.  288, 
may  be  fomid  other  cases  quite  as  much  in 
potait  If  the  opinion  anywhere  exists  that 
the  rule  established  in  this  jurisdiction  is  too 
strict  for  the  practical  administration  of  Jus- 
tice, all  must  nevertheless  agree  that  such 
being  the  rule  in  the  most  petty  civil  ca.se, 
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It  would  be  absurdly  Inconsistent,  and  bring 
both  tbe  rule  and  the  court  Into  contempt,  to 
suspend  or  juggle  with  it  in  a  ease  Involying 
human  life,  however  dastardly  the  alleged 
crime,  disreputable  the  accused,  or  clamor- 
ous the  public.  "A  highly-wrought  condition 
of  the  public  mind,  the  popular  horror  and 
indignation  that  arise  upon  the  commission 
of  a  dreadful  crime,  are  not  favorable  to  tbe 
calm  and  dispassionate  application  of  a  just 
and  humane  law.  They  do  not  always  leave 
the  vision  clear.  But  popular  clamor,  how- 
ever loud,  cannot  be  permitted  to  Invade  this 
place  without  imperiling  the  most  sacred 
rights  of  the  innocent  as  well  as  the  guilty. 
The  rule  which  we  apply  in  the  trial  of  a 
wretch  who  has  ravished  and  killed  an  in- 
nocent girl,  and  then,  with  the  incarnate 
spirit  of  a  flend,  torn  and  cut  and  mutilated 
her  body  in  a  way  that  causes  the  blood  to 
curdle  and  the  heart  to  rise  in  almost  un- 
controllable rage,  is  the  same  rule  which  we 
must  apply  to  the  trial  of  the  Innocent  vic- 
tim of  a  wicked  and  audacious  conspiracy, 
or  of  one  who,  without  fault,  has  become  en- 
tangled in  a  mesh  of  circumstances  which 
threaten  an  Innocent  life."  Ladd,  J.,  in  State 
V.  Lapage,  57  N.  H.  245,  301,  24  Am.  Rep. 
C9. 

12.  The  remark  of  counsel  for  the  pros- 
ecution in  closing  argument,  "This  statement 
was  taken  right  oB  the  very  next  day  after 
the  affair  happened,"  referring  to  a  portion 
of  the  testimony  of  the  government's  witness 
Graney,  was  manifestly  intended  to  per- 
Ruade  the  jury  that  his  testimony  was  true 
because  he  had  stated  the  same  thing  in  the 
same  way  immediately  after  the  alleged 
crbne.  There  was  no  evidence  that  Graney 
had  ever  given  a  statement  prior  to  testifying 
on  the  stand,  and  there  was  nothing  in  the 
record  from  which  such  an  inference  could 
be  legitimately  drawn.  As  the  assertion  was 
wholly  unsupported  by  evidence,  and  calcu- 
lated to  prejudice  the  respondent  by  secur- 
ing for  vital  statements  of  the  witness  a 
higher  degree  of  credit  than  otherwise,  and 
the  evil  not  having  been  remedied  as  the  law 
requires  (Story  v.  Railroad,  70  N.  H.  364, 
376,  48  Atl.  288),  but  aggravated  by  persist- 
ence. It  stands  upon  tbe  record  as  reversible 
error,  under  the  rulings  of  this  court  fully 
collected  hi  Story  v.  Railroad,  70  N.  H.  364, 
372-376,  386,  387,  48  Atl.  28&  The  point 
that  the  exception  was  too  general,  if  ever 
entitled  to  consideration  in  a  capital  case, 
where  the  exception  involves  a  question  of 
fair  trial,  has  little  weight  in  the  present 
instance,  the  purpose  and  application  of  the 
exception  being  obvious  and  unmistakable 
from  the  connection  in  which  It  was  made. 

13.  In  view  of  the  conclusions  reached  re- 
specting the  argument  of  the  state's  counsel 
in  the  particulars  covered  by  the  two  preced- 
ing heads,  we  will  not  consider  the  argu- 
ment in  other  particulars  claimed  by  the  de- 
fense to  be  exceptionable. 

14.  In  the  charge  the  court,  after  instruct- 


ing the  jury  in  regard  to  murder  in  the  first 
degree,  said:  "There  is  no  contention  on 
the  part  of  the  state  or  the  defendant  that 
there  is  any  other  offense  than  that  of  mur- 
der In  the  first  degree.  Tou  are  theref<M« 
required  to  either  acquit  the  defendant,  or 
find  him  guilty  of  murder  in  the  first  de- 
gree." To  this  instruction  the  d^endant's 
counsel  assented,  and  during  his  closing  ar- 
gument he  said:  "This  Is  an  Indictment  for 
murder  in  the  first  degree.  The  state  char- 
ges George  H.  Greenleaf  with  the  premedi- 
tated murder  of  Mrs.  Folsom.  They  charge 
it  In  the  first  degree,  and  in  no  other  degree. 
There  is  no  evidence  introduced  here  by  the 
state,  or  by  any  one  else,  that  changes  the 
issue  in  that  respect."  Some  three  months 
after  the  trial  the  defendant  asked  'for  an 
exception  to  the  part  of  the  charge  above 
quoted.  His  request  was  not  granted.  His 
position  now  is  that  fundamental  error  was 
committed,  because  the  question  of  the  de- 
gree of  the  crime,  if  murder,  was  not  left 
to  the  jury,  but  was  determined  by  the  court: 
and  he  calls  attention  to  section  2,  c.  278, 
of  the  Public  Statutes,  which  provides,  "If 
the  jury  shall  find  a  person  guilty  of  mur- 
der, they  shall,  by  their  verdict,  find  also 
whether  it  is  of  the  first  or  second  degree." 
If  it  is  assumed,  without  deciding  the  point, 
that  the  respondent  is  entitled  to  the  benefit 
of  his  exception  taken  long  after  the  trial, 
it  is  not  necessary  to  determine  at  this  time 
the  question  raised  thereby.  Whether  the 
charge  of  the  court  was  erroneous,  as  now 
claimed  by  the  respondent,  and,  if  It  was, 
whether  he  did  not  effectually  waive  his 
right  to  take  advantage  of  it  by  assenting 
thereto  at  the  trial,  or  whether  it  was  com- 
petent tor  him  to  bind  himself  by  such  as- 
sent, are  questions  of  so  much  difficulty  that 
it  is  not  deemed  advisable  to  express  an  opin- 
ion upon  them.  As  there  must  be  a  new  trial 
for  other  reasons,  it  would  not  be  useful  to 
determine  these  questions,  in  anticipation 
that  they  will  again  be  presented  upon  the 
next  trial. 

Eixceptlons  sustained.     Verdict  set  aside. 
All  concurred. 


McBJLROT  V.  CAPRON. 

(Supreme  Court  of  Rhode  Island.    Dec.  29, 

1902.) 

HUSBAND  AND  WIFE— TORT  OP  WIPE— PRES- 
ENCE OP  HUSBAND— INDIVIDUAL  LIABILITY 
OP  WIPE— SUFFICIENCY  OP  PLEA. 

1.  Gen.  Laws,  c.  lOl,  §  14,  provides  that  the 
husband  shall  not  be  liable  for  antenuptial  torts 
of  his  wife,  nor  for  any  contract  of  hers  made 
after  marriage,  uor  for  torts  of  the  wife  after 
marriage  "unless  he  participates  therein  or  co- 
erces her  thereto."  BeJd,  in  view  of  the  inten- 
tion of  the  statute  to  limit  the  commou-law  lia- 
bility of  the  husband  for  acts  of  hia  wife,  that 
a  wife's  plea  to  an  action  seeking  to  charge 
her  with  individual  liability  for  a  tort,  that  her 
husband  was  present  and  participated,  was  in- 
BuOioient,  as  merely  raising  a  prima  facie  pre- 
sumption of  coercion  by  him,  which  was  an  es- 
sential ingredient  in  her  defense. 
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Trespass  on  the  case  for  personal  injury 
by  Loretta  McElroy  against  Lnella  W.  Cap- 
ron,  IndlTldoally,  and  as  executrix  of  Herbert 
S.  Capron,  deceased.  Heard  on  demurrer  to 
plea.    Demorrer  sustained. 

Argued  before  8TINESS,  C  J.,  and  TIL- 
LIXGHAST  and  ROOBRS,  JJ. 

Terrence  M.  O'Reilly,  for  plaintiff.  Wil- 
liam H.  Sweetland,  for  defendant 

TILLINGHAST,  J.  The  plea  which  the 
defendant,  Luella  W.  Capron,  Interposes  as  a  i 
bar  to  this  action,  in  so  far  as  It  seeks  to  1 
bold  tier  isdlyldually  responsible  for  the  neg-  ! 
lisence  complained  of,  is  that  at  the  time  of 
the  alleged  wrong  and  injury  participated  In 
b.T  the  testator,  Herbert  8.  Capron,  she  was 
bis  lawful  wife.  To  this  plea  the  plaintiff 
demurs  on  the  grounds  (1)  that  the  said  de- 
fendant Lnella,  does  not.  In  her  plea,  allege 
that  at  the  time  of  committing  the  said  wrong 
and  injury  she  was  under  the  coercion  of 
her  said  bnsband;  (2)  that  said  plea  Is  not 
conclnsire,  but  merely  raises  a  presumption 
of  law,  which  la  only  a  prima  facie  presump- 
tion; and  (3)  that  the  matter  set  up  in  said 
plea  can  be  sbown  under  the  plea  of  the  gen- 
eral issue.  The  declaration  alleges  that.  In 
the  lifetime  of  said  Herbert  S.  Capron,  he 
and  said  Lnella  negligently  caused  a  buggy 
in  which  they  were  driving  to  be  driven 
against  a  bicycle  upon  which  the  plaintiff  was 
riding,  whereby  she  was  Injured. 

The  main  question  raised  by  the  demurrer 
Is  whether  a  married  woman  can,  In  any 
event  be  held  liable  for  a  tort  committed  by 
her  in  the  presence  of  her  husband.  We 
think  this  qnestion  must  be  answered  In  the 
afSrmatlve.  At  the  CMnmon  law  the  husband 
and  wife  are  Jointly  liable  for  such  of  the 
wife's  torts  committed  during  coverttue  as 
(ail  within  the  following  classes,  namely:  (1) 
Where  the  husband  Is  absent  and  had  no 
knowledge  of  the  intended  act,  as  In  Head  v. 
Briscoe,  5  Carr  &  Paine,  4S4;  (2)  where  the 
husband  is  absent,  but  the  tort  Is  committed 
nnder  his  direction  and  at  his  instigation,  as 
In  Handy  v.  Foley,  121  Mass.  259;  and  (3) 
where  the  husband  was  present,  but  the  wife 
acted  of  her  own  volition,  as  in  Cassin  v. 
Delany,  38  N.  T.  178.  See  Kosminsky  v. 
Goldberg,  44  Arit.  401.  The  statement  In  2 
Kent  Com.  149,  cited  by  counsel  for  defend- 
ants fa]  support  of  his  plea,  viz.,  that  If  the 
We  commits  a  tort  "in  his  company  or  by 
bis  order,"  he  alone  Is  liable,  is  too  broad, 
and  Is  not  sustained  by  the  current  of  au- 
fhoritlftL  Handy  v.  Poley,  supra;  Kosminsky 
T.  Goldberg,  supra.  Where  the  tort  is  com- 
mitted in  the  presence  of  the  husband,  and 
by  his  command  or  coercion,  he  alone  is  lia- 
ble. To  exempt  ber  from  liability,  therefore, 
Kqnires  the  concurrence  of  his  presence  and 
ODDunand,  or  coercion.  Cassin  v.  Delany,  su- 
pra. 

The  plea  wblcb  Is  demurred  to  In  the  case 
It  bar,  taten  In  connection  with  the  allega- 


tions In  the  declaration,  simply  shows  that  the 
defendants  were  husband  and  wife,  and  that 
they  were  together  at  the  time  of  the  com- 
mission of  the  wrong  complained  of.  These 
facts,  however,  which  are  admitted  by  the 
demurrer,  make  out  only  a  prima  facie  case 
In  favor  of  the  defendant  Lnella,  and  hence 
are  not  conclusive  as  to  the  plaintiff's  right  of 
action  against  her.  That  is  to  say,  under 
the  facts  shown  in  the  pleadings,  a  prima 
facie  presumption  arises  that  the  defendant 
wife  acted  under  the  control  and  coercion  of 
her  husband  in  committing  or  participating 
in  the  commission  of  the  tort  relied  on  by  the 
plaintiff.  Said  presumption,  however,  being 
only  a  prima  facie  one,  may  be  rebutted  in 
evidence  by  showing  that  the  wife  was  the 
Instigator  of  the  wrong,  or  the  more  active 
party  In  the  commission  thereof,  or  that  the 
husband,  although  present  was  Incajpable  of 
coercing  her.  Marshall  v.  Oakea,  61  Me.  308; 
State  V.  Shee,  13  R.  I.  635;  State  v.  Boyle, 
Id.  637;  Schouler's  Dom.  Rel.  (4th  Bd.)  {  75; 
Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  899,  and 
cases  in  note  7.  The  plea,  therefore.  Is  in- 
sufficient as  a  bar  to  the  action,  in  that  it 
fails  to  allege  that  the  wife  was  acting  nn- 
der the  control,  direction,  or  coercion  of  her 
husband.  Ency.  Pi.  &  Pr.,  vol.  10,  p.  273; 
Wegener  v.  Bill,  19  Barb.  821;  Burnett  v. 
Nicholson,  86  N.  0.  99;  Clark  v.  Bayer,  82 
Ohio  St,  at  page  811,  SO  Am.  Rep.  693. 

The  decisions  of  this  court  In  Simmons  v. 
Brown  and  Wife,  6  R.  L  299,  73  Am.  Dec. 
66,  and  in  Baker  v.  Braslin,  16  R.  1.  636, 
18  Atl.  1039,  6  L.  R.  A.  718,  recognize  and 
adopt  the  same  general  rule  as  that  above 
stated  as  to  the  Joint  liability  of  husband  and 
wife  In  such  cases.  In  the  latter  case,  Dur- 
fee,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said:  "It  Is  true  that,  where  husband 
and  wife  Join  in  committing  a  tort  the  pre- 
sumption Is  that  she  acts  under  marital  coer- 
cion; but  this  presumption  is  prima  facie 
only,  and  may  be  rebutted  by  proof  that  she 
acted  of  her  own  free  will." 

But  the  defendants'  counsel  contends  that 
under  Gen.  Laws  R.  I.  c.  194,  {  14,  the  hus- 
band Is  solely  liable  for  a  tort  In  the  com- 
mission of  which  both  he  and  his  wife  par- 
ticipated. Said  section  provides  that  "the 
husband  shall  not  be  liable  by  reason  of  the 
marital  relation  for  any  contract  made  or  for 
any  tort  committed  by  his  wife  prior  to  their 
marriage;  nor  shall  he  be  liable  for  any  con- 
tract made  after  marriage  by  his  wife;  nor 
for  torts  committed  by  his  wife  after  mar- 
riage, unless  he  participates  therein  or  coerces 
her  thereto."  The  evident  purpose  of  this 
statute  is  to  restrict  and  lessen  the  common- 
law  liability  of  a  husband  both  for  his  wife's 
contracts  and  torts.  It  relieves  him  of  all 
liability  for  her  contracts,  whether  antenup- 
tial or  postnuptial.  It  also  relieves  him  from 
all  liability  for  her  antenuptial  torts,  and 
leaves  him  liable  only  for  thosie  committed 
by  her  after  the  marriage,  in  which  he  par- 
ticipates, or  which  he  coerces  her  to  corn- 
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mit  The  Btatnte,  as  we  read  it,  simply 
leaves  the  husband  snbject  to  the  same  lia- 
bility as  to  such  torts  as  be  was  nnder  at 
the  common  law.  That  is  to  say,  where  be 
simply  participates  in  the  tort,  he  is  Jointly 
liable  with  her;  and,  where  he  coerces  her 
In  the  commission  thereof,  he  is  solely  lia- 
ble. To  hold  that  he  alone  is  liable  simply 
because  he  Is  present  and  participates  in  the 
wrongful  act  would  be  to  extend.  Instead  of 
lessen,  his  common-law  liability  in  a  case  like 
the  one  Iiefore  as;  and  we  do  not  think  the 
statute  was  Intended  to  have  this  effect 
Moreover,  If  the  intention  of  the  general  as- 
sembly bad  been  to  make  the  husband  solely 
liable  In  cases  where  he  participates  with  his 
wife  in  the  commission  of  the  wrong,  we 
think  they  wonld  hare  said  so  in  plain  terms. 
In  this  connection  It  Is  pertinent  to  remark 
that  the  evident  intent  of  modem  legislation 
in  this  state— and  such  seems  to  lie  the  tend- 
ency of  legislation  in  other  states— is  to  place 
a  married  woman  upon  practically  the  same 
basis  or  plane  with  regard  to  legal  rights  and 
liabilities  as  if  she  were  sole  and  unmarried. 
And  hence,  in  the  construction  of  statutes  re- 
lating to  such  rights  and  liabilities,  we  tlilnk 
that,  in  so  far  as  may  be,  consistently  with 
the  language  used  therein,  they  should  be  so 
construed  as  to  carry  out  the  general  purpose 
aforesaid. 

As  the  demurrer  to  the  plea  in  question 
mniit  be  sustained  on  the  first  two  grounds 
assigned  by  plaintiff's  counsel,  there  Is  no 
occasion  for  us  to  consider  the  third  ground, 
namely,  that  the  matter  set  up  in  the  plea 
can  be  shown  under  the  plea  of  the  general 
Issue.  But  see.  as  bearing  upon  this  question, 
Goodcll  V.  Bates,  14  R.  I.  65. 

The  plalntifTs  demurrer  to  the  special  plea 
in  bar  Is  sustained,  and  the  case  remanded 
for  further  proceedings. 


BTONBMAN  et  al.  v.  LYONS. 

(Supreme  Court  of  Rhode  Island.     Dec.  17, 

1902.) 

TROVBB^-CONVERSION    OF   GOODS-CONSIQN- 
MENT   FOR    SAL.E. 

1.  Though,  lu  trover,  the  court  finds  as  a 
fact  that  goods  shipped  by  plaintiff  to  defend- 
ant were  consigned  merely  to  be  sold  to  third 
persons,  and  not  as  a  delivery  consummating  a 
sale  to  defendant  himself,  the  latter  is  not  lia- 
ble as  for  a  conversion  of  a  portion  sold  to  third 
persons  merely  because  he  has  defended  the  ac- 
tion by  contending  that  the  goods  were  not  con- 
signed, but  that  there  was  an  actual  sale  to 
him. 

Exceptions  from  Sixth  district  court 
Trover  by  Stonemau  &  Grossman  against 
John  H.  Lyona    Decision  for  plaintiirs  grant- 
ing Insufficient  relief,  and  they  except     Bx- 
ceptions  overruled. 

Argued  before  8T1NESS,  0,  J.,  and  TIL- 
LINGHAST  and  BUGERS,  JJ. 

T.  M.  O'Reilly,  for  plaintiffs.  John  L  Dev- 
lin, for  defendant 


TILLINQHAST,  J.  This  Is  trover  for  the 
conversion  of  certain  merchandise  which  the 
plaintiffs  claim  was  delivered  to  the  defend- 
ant on  consignment,  and  comes  here  upon  ex- 
ceptions to  the  rulings  of  the  district  court 
of  the  Sixth  judicial  district  The  plaintiffs, 
who  are  wholesale  dealers  in  groceries  and 
provisions,  claim  that  they  consigned  three 
lots  of  merchandise  to  the  defendant  who 
was  a  retail  grocer;  that  the  first  consign- 
ment was  paid  for  by  the  defendant;  and 
that  the  second  and  third  consignments,  val- 
ued at  ^6.50,  were  delivered  April  30  and 
May  15,  1902,  and  have  not  been  paid  for. 
On  May  22,  1902,  the  defendant  made  a  gen- 
eral assignment  for  the  benefit  of  his  cred- 
itors, whereupon  the  plaintiffs  made  demand 
for  the  goods  found  in  defendant's  store  which 
they  claimed  belonged  to  them,  of  the  value 
of  ^14.48,  and  for  the  balance  of  the  goods 
alleged  to  have  been  consigned,  which  the  de- 
fendant had  sold.  The  district  court  found, 
upon  the  evidence  submitted,  "that  the  plain- 
tiffs had  proved  that  the  goods  were  con- 
signed, tliat  a  demand  therefor  had  been 
made,  that  the  plaintiffs  were  entitled  to  de- 
cision for  the  value  of  the  goods  unsold  at 
]  the  time  of  the  demand,  and  tliat  the  plaln- 
I  tiffs  were  not  entitled  to  recover  in  this  ac- 
j  tlon  the  value  of  the  goods  sold."  To  this 
I  last  ruling  the  plaintiffs  took  an  exception, 
claiming  that  the  conversion  took  place  upon 
'  the  assumption  by  the  defendant  of  ownet^ 
ship  under  his  claim  (wbich  he  made  at  the 
trial)  of  buying  the  goods  on  credit  and  sell- 
ing them  for  his  own  account  In  other 
words,  the  exception  is  based  upon  the  plain- 
tiffs' contention  that  a  decision  In  their  fa- 
vor should  have  been  rendered  for  the  entire 
value  of  said  second  and  third  consignments 
(^Se.DOt,  on  the  ground  that  under  the  defend- 
ant's own  testimony  the  conversion  took  place 
upon  his  assumption  of  ownership  of  said 
goods  in  himself,  and  the  sale  of  the  goods 
under  such  assumption;  that,  if  any  act  was 
needed  other  than  the  mental  assumption  of 
ownership,  the  subsequent  sale  supplied  such 
necessary  act. 

The  main  question  of  fact  presented  for  de- 
cision in  the  district  court  was  wbetho:  the 
goods  alleged  to  have  been  converted  by  the 
defendant  were  consigned  to  him  by  the 
plaintiffs  for  the  purposes  of  sale,  or  were 
sold  to  him  outright.  The  testimony  bearing 
upon  this  question  was  conflicting;  that  of- 
fered by  the  plalntlCtS  tending  to  prove  that 
the  goods  were  consigned  to  the  defendant 
while  that  offered  by  the  latter  tended  to 
prove  a  sale  In  the  ordhiary  course  of  busi- 
ness. The  court  found  in  favor  of  the  plain- 
tiffs upon  this  issue,  and,  a  demand  for  the 
goods  remaining  In  the  defendant's  hands  at 
the  time  of  making  his  assignment  and  a  re- 
fusal to  deliver  the  same  having  been  proven, 
gave  decision  for  the  plaintiffs  f<Nr  the  value 
of  the  goods  thus  held  by  the  defendant 
This  finding,  being  purely  one  of  fact,  cannot 
be  reviewed  by  this  court  on  exoepttona   And 
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u  It  to  clear  that  upon  the  finding  made  by 
tbe  distilct  conit  Its  decision  was  correct,  the 
idalntUb  have  no  standing  in  this  court 

The  only  exception  taken  was  to  tbe  ml- 
log  that  trover  could  not  be  maintained  tot 
that  part  of  the  goods  in  question  which  the 
defendant  had  sold.  And  that  this  ruling  was 
correct,  upon  the  finding  of  fact  aforesaid, 
we  fail  to  see  bow  there  can  be  any  ques- 
tion. The  goods  having  been  consigned  to  the 
defendant  for  sale,  as  found  by  the  court,  his 
act  in  sdllng  them  not  only  constituted  no 
oonrersion  thereof,  but  was  clearly  within  the 
acope  of  his  authority  as  the  plaintiffs'  con- 
Rlgnee  and  agent  And  the  mere  fact  that 
be  testified  at  the  trial  that  he  bought  the 
goods  of  the  plaintlfiFs,  Instead  of  receiving 
them  on  consignment,  and  sold  them  as  his 
own,  did  not  render  him  guilty  of  the  con- 
rerslon  of  those  sold.  His  sole  defense  to 
the  action  was  that  the  goods  were  his,  and 
Dot  the  plalntUTs'.  And  for  us  to  hold  that 
by  putting  In  such  a  defense  he  necessarily 
proved  himself  guilty  of  the  converrfon  of 
the  goods  sold,  simply  because  the  court  found 
against  him  on  the  Issue  of  title  thus  raised, 
wonM  certainly  be  an  anomalous  decision.  If 
a  preconceived  design  on  the  part  of  the  de- 
fendant to  obtain  the  goods  In  question, 
whether  by  consignment  or  purchase,  and  not 
pay  for  them,  bad  been  shown,  the  plaintiffs 
would  doubtless  have  had  a  good  cause  of 
action,  as  snch  conduct  would  dearly  have 
been  fraudulent.  Mulllken  v.  Millar,  12  R. 
L  296;  Swift  v.  Rounds,  19  R.  I.  527,  35  Atl. 
45.  33  L.  R.  A.  561,  61  Am.  St.  Rep.  791. 
See.  also,  Hassett  &  Hodge  v.  Cooper,  20  R. 
I.  SS5,  40  Ati.  841.  But  nothing  of  this  sort 
appears,  or  is  even  claimed  on  the  part  of  the 
plaintiffs,  and  hence  we  see  no  ground  upon 
which  they  can  recover  in  this  action  for  the 
goods  sold  by  the  defendant 

Exceptlona  overruled,  and  case  remanded 
to  said  district  court  for  Judgment  on  ita  de- 

dgioD. 


SPINK  V.  NEW  YORK,  N.  H.  A  H.  R.  CO. 

(Supreme   Coort   of    Rhode   Island.      Dec   29, 
•1102.) 

RAIIJlOADa— FIRE3-UABILITT. 

1.  Act  June  25,  1S30,  amending  the  charter 
of  the  K.  T..  P.  &  B.  R.  Co.,  and  providing  in 
section  2  that  the  company  should  be  liable 
to  property  owners  for  toe  burning  of  "houses, 
wood,  hay,  or  any  other  sabstance  whatever," 
cansed  by  fire  from  its  engines,  is  broad  enough 
to  cover  all  kinds  of  property  so  burned. 

Action  of  debt  by  Daniel  Spink  against  the 
New  York,  New  Haven  &  Hartford  Kail- 
road  Company,  brought  under  Act  June  25, 
183G,  amending  the  charter  of  the  New  York, 
Providence  &  Boston  Railroad  Company,  of 
which  latter  road  defendant  was  lessee. 
Demurrer  to  declaration  overruled. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
UNGUAST  and  BOGIiBS,  JJ. 


William  B.  tireenough  and  James  C.  Col- 
lins, Jr.,  for  plaintiff.  John.  W.  Sweeney, 
for  defendant 

PER  CURIAM.  The  terms  of  the  act 
making  the  defendant  liable  for  damage 
caused  by  fire  from  Its  engines,  embracing 
the  burning  of  "houses,  wood,  hay,  or  any 
other  substances  whatever,"  are  broad  enough 
to  cover  all  kinds  of  property  so  burned. 

The  demurrer  to  the  declaration  la  over- 
ruled. 


PEPIN  V.  SOCIETB  ST.  JEAN  BAPTISTB. 

(Supreme  Court  of  Rhode  Island.     Dec.  19, 
1902.) 

BENEVOLENT  SOCIETIES-EXPULSION  OP  MEM- 
BERS—TRANSACTION OF  BUSINESS— WORK 
OF  CHARITY— SUNDAY  LAW. 

1.  A  member  of  a  mutual  benefit  association 
i>annot  be  expelled  arbitrarily  or  without  proper 
cause. 

2.  The  member  is  entitled  to  notice  and  a 
specification  of  the  charges,  and  an  opportun- 
ity for  defense. 

8.  A  member  of  a  mutual  benefit  association 
who  defaults  on  a 'hearing  of  charges  against 
him  can  be  expelled  on  evidence  tending  to  es- 
tablish his  guilt. 

4.  Where  a  member  of  a  mutual  benefit  asso- 
ciation has  actual  notice  of  the  particular 
charge  against  him  for  which  it  is  sought  to 
expel  him,  such  charge  need  not  be  formally 
stated. 

5.  The  hearing  of  charges  and  expelling  of  a 
member  by  a  benevolent  association  does  not 
constitute  the  exercise  of  judicial  power,  but  is 

gart  of  the  business  of  such  society,  and  may 
e  done  on  Sunday. 

6.  A  benefit  association  whose  object  is  not 
profit,  bnt  to  relieve  members  and  their  fam- 
ilies in  case  of  siclcness  and  death,  is  a  chari- 
table organixation,  and  the  transaction  of  ita 
business  is  a  work  of  necessity  aud  charity, 
and  can  be  done  on  Sunday. 

Mandamus  by  Marjorique  Pepin  against 
the  Societe  St.  Jean  Baptlste.  Demurrer  to 
answer  overruled. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LINGHAST  and  ROGERS,  JJ. 

Arthur  M.  Allen,  for  petitioner.  Archam- 
bault  &  Gaulin,  for  respondent 

STINESS.  C.  J.  The  petitioner  asks  for  a 
writ  of  mandamus  to  restore  him  to  member- 
ship in  the  respondent  society,  a  corporation, 
from  which,  he  avers,  he  has  been  illegally 
and  unjustly  expelled.  The  respondent,  in 
its  answer  to  the  alternative  writ,  sets  up 
that  a  complaint  was  made  against  the  peti- 
tioner, which  was  duly  heard  before  a  com- 
mittee, he  being  present,  and  referred  to  the 
society;  that  on  September  18,  1898,  tbe 
committee  reported  to  the  society  the  charge 
that  the  petitioneT  had  attempted  to  defraud 
the  society  by  drawing,  or  trying  to  draw, 
benefits,  under  false  representations;  that, 
by  the  record  of  tbe  society,  the  petitioner's 
demand  for  benefits  was  laid  upon  the  table, 

IT  2.  See  Benellclal  Auodatlona,  vol.  t.  Cent.  Dig. 
ii  14,  1& 
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and  the  secretary  was  ordered  to  notify  the 
petitioner  to  appear  before  the  society  to 
answer  said  charge,  and  that  he  would  be 
Btrlclfen  out  of  the  list  of  membership  should 
be  fail  to  exculpate  himself;  that  notice  was 
sent  to  him  by  mail  to  appear  on  Sunday, 
October  2,  1898,  specifying  the  charge;  that 
on  said  day  the  petitioner  failed  to  appear 
and  to  make  any  defense  against  said  charge 
or  accusation,  as  requested  by  said  notice; 
that  the  accusation  was  then  and  there  reg- 
ularly brought  before  said  society,  and,  said 
Pepin  falling  to  appear  and  exculpate  him- 
self, and  evidence  being  produced  tending  to 
establish  the  guilt  of  said  Pepin,  it  was  then 
and  there  decided  by  said  society  that  said 
Pepin  was  guilty  of  said  accusation,  and  be 
was  then  and  there,  by  a  rote  regularly  pass- 
ed, expelled  from  membersliip.  The  by-laws 
provide  that  those  who  work  against  the  In- 
terests of  the  society  may  be  stricken  off  the 
roll  of  membership.  The  answer  avers  that 
the  accusation  was  brought  in  good  faith,  and 
not  for  the  purpose  of  injuring  the  petitioner 
or  of  avoiding  the  payment  of  benefits  to  him; 
that  he  was  given  full  opportunity  to  api)ear 
and  to  offer  evidence;  and  that  he  was  ex- 
pelled after  it  had  been  judicially  determined 
by  the  society,  upon  evidence,  that  he  was 
guilty  of  the  offenses  charged  against  him. 
The  petitioner  demurs  to  the  answer. 

It  was  held,  in  Pepin  v.  Sodete,  23  R.  I. 
81,  49  Ati.  387,  and  in  Lavalle  t.  Societe,  17 
R.  I.  680,  24  Atl.  467,  16  L.  R.  A.  392,  that 
membership  in  a  beneficial  association,  where 
there  is  a  contract  to  pay  money  by  way  of 
benefits  or  insurance,  is  a  coiitract  in  the 
nature  of  a  property  right.  As'  such.  It  is 
to  be  dealt  with  according  to  rules  of  law 
applicable  to  other  cases  of  contract  or  of 
right  A  member  cannot  be  deprived  of  his 
membership  arbitrarily  or  without  proper 
cause.  He  is  entitled  to  notice  and  oppor- 
tunity for  defense,  which  includes  a  specifica- 
tion of  the  charge  against  which  he  is  to  de- 
fend. Sleeper  v.  Franklin  Lyceum,  7  R.  I. 
623;  Reynolds  v.  Mayor,  23  R.  I.  370,  50 
Atl.  645.  All  of  these  requirements  to  a  le- 
gal expulsion  are  averred  in  the  answer, 
and,  on  demurrer,  must  be  taken  to  be  true. 

One  ground  of  demurrer  is  that  the  an- 
swer does  not  state  that  the  charge  was  true. 
We  think  It  states  all  that  could  properly  be 
said  in  this  respect.  It  says  that  evidence 
was  produced  tending  to  establish  the  guilt 
of  the  petitioner,  upon  which  the  society 
made  a  judicial  determination.  As  testimony 
only  on  one  side  was  before  the  society.  It 
would  neither  be  natural  nor  proper  that  the 
society  should  say  that  the  charge  was  ab- 
solutely true.  For  the  purposes  of  this  de- 
murrer, the  society  had  testimony  which,  in 
its  opinion,  proved  the  charge,  after  notice 
and  opportunity  to  the  petitioner  to  be  heard 
thereon. 

The  averment  of  the  petitioner  that  he 
bad  no  notice  raises  a  question  of  fact,  not 
of  law.    Nothing  appears  to  show  that  the 


notice  was  Insaffldent  as  to  time  or  suti- 
stance:  The  charge,  according  to  the  by- 
laws, was  one  for  which  a  member  could  l>e 
expelled,  if  for  such  a  charge  an  authority 
in  the  by-laws  was  necessary.  Society  v. 
Oonmionwealth,  62  Pa.  125,  91  Am.  Dec. 
139. 

It  Is  further  urged  that  the  charge  as  set 
forth  was  not  suificientiy  specific,  because 
it  does  not  state  to  what  particular  matters 
or  what  occasions  they  refer,  so  as  to  enable 
the  petitioner  to  defend  against  them. 
Doubtless  this  would  have  weight  if  it  ap- 
peared that  the  member  was  unable,  for  want 
of  specification,  to  meet  the  charge,  and  he 
was  thereby  deprived  of  a  chance  to  present 
his  defense.  But  when  he  has  actual  notice 
of  the  particular  charge  he  has  all  that  be 
cran  claim,  even  though  it  may  not  be  for- 
mally stated.  In  Reynolds  v.  Mayor,  the 
petitioner  protested  against  immediate  action 
on  that  ground,  but  his  protest  was  refused. 
In  this  case  it  appears  that  the  petitioner 
was  present  at  the  hearing  before  the  com- 
mittee, and  that  the  matter  then  heard  was 
referred  to  the  society.  Ue  therefore  knew 
the  particular  charge  to  be  tried.  We  see 
no  ground  for  demurrer  In  the  substance  of 
the  answer. 

Another  ground  for  demurrer  is  that,  as 
the  hearing  and  expulsion  took  place  on 
Sunday,  it  was  Illegal  and  void.  It  was  a 
rule  of  the  common  law  that  Sunday  Is  a 
nonjndicial  day,  and  many  cases  have  held 
that  a  judgment  entered  on  Sunday  was 
void.  The  petitioner  argues  that  the  trial 
in  this  case  was  an  exercise  of  judicial  pow- 
er, and  Therefore  void.  The  cases  relied  on 
by  him  relate  to  judgments  of  courts,  where 
It  has  been  held,  In  some  upon  common-law 
authority  and  In  some  upon  statutory  pro- 
visions, that  jadgments  so  entered  were 
void.  We  recogplze  the  correctness  of  such 
decisions  upon  common-law  authority,  and 
also  upon  grounds  of  public  policy  and  rec- 
ognition of  Christian  practice.  The  present 
case,  however,  does  not  come  within  such 
grounds  of  prohibition.  While  there  was  a 
trial,  the  respondent  was  not  a  court  of  law, 
but  a  benevolent  association,  and  its  action 
was  a  part  of  the  business  of  such  a  so- 
ciety. Such  bodies  are  recognized  as  char- 
itable organizations  because  their  object  is 
not  individual  profit,  but  a  provision  to  re- 
lieve its  members  and  their  families  in 
cases  of  sickness  and  death.  There  was  no 
rule  at  common  law  to  forbid  such  societies 
to  transact  their  business  on  Sunday.  Pos- 
sibly tliey  are  of  too  recent  a  date  to  have 
been  embraced  in  such  a  rule.  As  said  by 
Savage,  C.  J.,  in  Story  v.  ElUot,  8  Cow.  27, 
18  Am.  Dec.  423:  "By  the  common  law, 
then,  it  appears,  all  judicial  proceedings  are 
prohibited.  All  other  acts  are  lawful  unless 
prohibited  by  statute."  That  case  Involved 
an  award  made  on  Sunday,  and  the  court 
held  It  void,  as  a  Judicial  proceeding,  be- 
cause arbitrators  are  not  only  Jurora  to  de- 
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termlne  facts,  but  Judges  to  adjudicate  as 
to  the  law;  and  their  award,  when  fairly 
and  legally  made,  Is  a  Judgment  conclusive 
between  the  parties,  from  which  there  Is  no 
appeal.  Accepting  the  rule  thus  stated,  we 
do  not  think  that  the  action  here  complain- 
ed of  was  a  Judicial  proceeding  In  the  sense 
in  which  the  term  was  used  at  common  law, 
nor  by  the  court  In  the  opinion  last  cited. 
Evidently  the  courts  of  New  York  do  not  so 
regard  it,  for  In  People  ex  rel.  Corrlgan  v. 
Yonng  Men's  Society,  65  Barb.  357,  it  was 
held  that  a  notice  to  answer  charges  served 
on  Sunday,  and  a  hearing,  resulting  in  expul- 
sion from  a  benevolent  society,  on  the  next 
Sunday,  were  not  illegal  because  the  papers 
were  served  and  were  returnable  on  Sunday, 
Itecause  they  were  not  illegal  at  common 
law  nor  forbidden  by  statute.  The  court 
added  t  "The  relator  chose  to  belong  to  a 
society  which  held  all  Its  regular  meetings 
on  that  day,  and  if,  at  such  a  meeting,  he 
was  served  with  notice  to  attend  the  next 
meeting,  it  does  not  rest  with  him  to  make 
the  objection."  In  McCabe  v.  Father  Mat- 
thew Society,  24  Hun,  149,  it  was  held  that 
a  resolution  of  suspension  was  not  rendered 
invalid  by  the  fact  that  it  was  adopted  at 
a  meeting  held  on  Sunday,  for  the  reason 
"It  is  pure  cbaritT'  to  relieve  sick  members, 
and  the  passage  of  such  a  resolution  on 
Sunday  would  be  unobjectionable."  In 
Tumveredn  v.  Carter,  71  Mich.  608,  89  N. 
W.  851,  under  Comp.  Laws,  c.  55,  {  1,  like 
our  law  In  excepting  works  of  necessity  and 
charity.  It  was  held  that  a  resolution  author- 
izing a  mortgage  by  the  society,  passed  on 
Sunday,  was  void  because  It  was  not  a  re- 
iiielous  or  charitable  association;  Implying 
that  a  charitable  association  might  have 
done  BO.  No  cases  are  dted  by  the  peti- 
tioner, and  we  know  of  none,  which  hold 
that  a  society  of  this  sort  may  not  transact 
its  business  on  Sunday.  Tliat  which  comes 
nearest  to  such  a  statement  Is  Society  v. 
Commonwealth,  52  Pa.  125,  91  Am.  Dec. 
139.  The  court  sustained  the  expulsion  of 
a  member  of  a  relief  association  for  the  sick, 
at  a  meeting  held  on  Sunday,  on  the  ground 
that  the  question  of  illegality  for  that  cause 
was  not  before  the  court  as  one  of  the 
grounds  of  demurrer.  The  court  added,  by 
way  of  qniere:  "It  might  be  well  to  con- 
sider bow  far  such  trials  on  Sunday  com- 
port with  the  legislation  of  the  state  and  the 
genius  of  our  Institutions."  The  statute 
was  similar  to  ours  In  excepting  works  of 
necessity  and  charity.  We  think  that  the 
necessary  work  of  charitable  organizations  is 
within  the  Intent  and  words  of  our  statute. 
The  petitioner  argrues  against  such  a  con- 
■tractlon,  for  the  reason  that  he  might  not 
be  able  to  compel  the  attendance  of  wit- 
nesses or  the  aid  of  counsel  on  Sunday. 
This  consideration,  however,  is  not  raised  by 
any  facts  set  forth  in  the  record.  The  at- 
tendance of  witnesses  before  such  a  tribunal 
MA.— « 


cannot  be  compelled  at  any  time;  but  a  law- 
yer appearing  to  defend  might  be  regarded 
as  doing  work  of  his  ordinary  calling.  If 
either  witnesses  or  counsel  should  be  unwill- 
ing to  attend  on  Sunday,  or  for  any  cause 
tending  to  deprive  one  of  a  fair  trial  be 
should  ask  for  a  reasonable  postponement 
on  that  account,  and  it  should  be  refused, 
there  would  be  strong  reason  for  holding 
such  an  expulsion  to  be  illegal.  But  no 
such  facts  appear  In  this  case. 

We  decide  that  the  demurrer  to  the  an- 
swer cannot  be  sustained  upon  the  grounds 
stated. 


McKBEN  V.  PROVIDENCE  COUNTY  SAV. 
BANK. 

(Sapreme   Court  of  Rhode   Island.     Dec   18, 
1902.) 

EMPLOYMENT  BY  AGUBNT— LIABIUTY  OP  PRIN- 
CIPAl,— SUFFICIENCY  OF  EVIDENCE— ESTOP- 
PEL—BOOK  ACCOUNT  —  THIRD  PERSON  —  AD- 
MISSIBILITY—ABSENT  WITNESS  —  REFRESH- 
ING MEMORY. 

1.  In  an  action  by  a  plumber,  employed  by 
a  real  estate  agent  for  the  latters  princi- 
pal. It  appeared  that  the  plumber  knew  of  the 
agency,  and  he  testified  that  he  intended  to 
hold  the  principal.  The  plumber's  book  show- 
ed a  charge  asainst  the  agent,  with  subsequent 
alterations  indicating  an  intention  to  charge 
the  principal.  Beld,  that  the  evidence  was  not 
sufficient  to  overthrow  a  verdict  for  the  plum- 
ber, as,  disregarding  the  alterations  in  the 
book  account,  it  would  still  not  be  conclusive 
of  an  intenUon  to  charge  the  agent  alone. 

2.  A  principal  received  of  its  agent  a  vouch- 
er for  work  done  by  a  plumber  employed  by 
the  agent,  receipted  by  the  agent  in  the  plumb- 
er's name.  The  sum  so  evidenced  was  credited 
to  the  agent,  and  the  balance  dne  from  him 
proportiountely  reduced.  No  actual  settlement 
by  payment  of  this  balance  was  had.  Held, 
that  the  plumber  was  not  estopped,  by  delay 
In  presentmg  Us  claim  to  the  principal,  to  hold 
the  latter. 

3.  Books  of  a  real  estate  agent,  containing 
debits  and  credits  relating  to  business  trans- 
acted for  a  particular  principal,  and  also  other 
customers,  are  not  admissible  as  books  of  the 
principal;  it  having  had  no  power  or  right  to 
make  or  direct  entries  therein. 

4.  Books  of  a  real  estate  agent,  showing  pay- 
ment of  a  plnmber  employed  by  him,  are  not 
admissible  agaiost  the  plumber  in  an  action  by 
him  against  the  agent's  principal;  the  entry 
being  neither  an  admission  by  the  agent  against 
his  interest,  nor  the  record  of  a  fact  forming 
part  of  the  res  gestae,  made  by  a  person  not 
interested  in  the  principal  fact  in  issne, — ^pay- 
ment of  the  plumber  being  the  principal  issue. 

5.  Where  a  witness  of  defendant  was  out  of 
the  state,  and  his  evidence  was  before  the 
court  only  by  the  admission  of  plaintiff  that  he 
would  have  sworn  to  a  payment  of  the  claim 
sned  on,  the  books  of  such  witness  cannot  be 
introduced  as  an  admission  that  the  witness, 
with  his  memory  refreshed  by  their  inspection, 
would  have  'sworn  to  the  payment,  where  no 
such  demand  was  made  by  defendant  on  plain- 
tiff. 

Assumpsit  by  Thomas  J.  McKeen  against 
the  Providence  County  Savings  Bank.  On 
defendant's  petition  for  new  trial.    Denied. 

Argued  before  STINESS,  0.  J.,  and  ROG- 
ERS and  DOUGLAS,  JJ. 
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John  W.  Hogan  and  Philip  S.  Knaner,  for 
plaintiff.  John  A.  TUlingbast,  for  defend- 
ant 

DOUGLAS,  J.  This  action  was  brought 
to  recover  for  certain  plumbing  work  done 
by  the  plaintiff  on  several  buildings  owned 
by  the  defendant  There  is  no  disagreement 
about  the  performance  of  the  work  or  the 
price.  The  only  question  is  whether  the  de- 
fendant is  liable  to  pay  for  it.  Both  parties 
agree  that  the  work  was  let  to  the  plaintiff, 
under  contract  through  one  J.  D.  Furlong,' 
acting  as  agent  for  the  defendant;  that  the 
plaintiff  knew  that  Furlong  was  acting  In 
''this  matter  as  agent;  and  that  the  defend- 
ant was  his  principal.  The  plaintiff  claims 
that  he  charged  the  account  to  defendant  as 
principal,  and  treated  Furlong  only  as  agent 
for  defendant  The  defendant  claims— First 
that  credit  was  given  by  the  plaintiff  to  Fur- 
long alone;  secondly,  that  the  defendant  set- 
tled its  account  with  Furlong,  and  credited 
him  with  the  payment  of  this  bill,  and  the 
plaintiff,  knowing  the  relations  of  the  par- 
ties, has  BO  conducted  himself  as  to  estop 
him  from  claiming  payment  of  the  defend- 
ant; and,  lastly,  that  Furlong  has  paid  the 
plaintiff  this  bill.  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  $471.81,  the  amount 
claimed,  and  also  found  specially  "that  at 
the  time  the  work  in  question  was  done  the 
plaintiff  did  not  give  credit  exclusively  to 
Furlong."  The  defendant  prays  for  a  new 
trial  on  the  grounds:  (1)  that  the  verdict 
Is  against  the  law  and  the  evidence;  (2)  tliat 
certain  evidence  tending  to  show  payment 
by  Furlong  was  erroneously  excluded  by  the 
court;  (3)  that  the  verdict  is  excessive.  The 
latter  ground  is  not  insisted  upon  at  this 
hearing. 

1.  The  first  question  for  consideration  Is 
one  of  fact  viz.,  whether  the  plaintiff  gave 
credit  to  the  defendant  or  to  the  defend- 
ant's agent  exclusively.  Upon  a  considera- 
tion of  all  the  circumstances  of  the  case,  we 
cannot  say  certainly  that  the  Jury  erred  in 
deciding  this  question.  It  was  properly  left 
to  them  to  decide.  Whitney  v.  Wyman,  101 
U.  S.  392,  25  L.  Ed.  1050;  Meeker  v.  Clag- 
horn,  44  N.  Y.  349;  Hovey  v.  Pitcher,  13 
Mo.  191.  It  appears  that  Furlong  was  the 
agent  of  several  property  owners,  and  was 
in  the  habit  of  attending  to  work  done  upon 
their  several  estates,  and  in  this  capacity  en- 
gaged the  plaintiff  to  do  the  work  in  ques- 
tion. The  plaintiff  knew  that  the  defendant 
was  the  owner  of  the  premises,  and  sup- 
posed, as  was  the  fact,  that  Furlong  was  its 
agent  duly  authorized  to  procure  the  work 
to  be  done.  He  testifies  that  he  Intended 
to  hold  the  defendant,  and  not  Furlong,  as 
his  debtor.  Against  this  statement  Is  the 
evidence  of  Furlong  that  the  plaintiff  gave 
credit  to  him.  and  not  to  the  defendant,  and 
the  fact  that  In  the  plaintiff's  Journal,  which 
we  consider  to  be  shown  by  the  book  Itself, 
he  first  charged  the  Items  of  the  work  to 


J.  D.  Furlong  &  Co.,  and  afterwards  added 
to  the  entry  the  abbreviation  "Agts.,"  and 
interlined  the  words  "Prov.  County  Savings 
Bank";  also,  that  he  made  persistent  efforts 
to  collect  the  bill  of  Furlong,  and  only  pre- 
sented It  to  the  defendant  when  these  efforts 
proved  fruitless.  All  these  circumstances 
combine  to  throw  great  doubt  upon  the  plaln- 
tlfTs  claim:  but  we  cannot  say  that  tbey 
conclusively  overthrow  his  testimony,  cor- 
roborated by  the  presumption  that  he  wonid 
naturally  retain  his  valid  claim  against  a 
perfectiy  responsible  debtor,  rather  than 
abandon  his  right  and  take  the  agent  as  his 
debtor  alone. 

The  changes  in  Iiis  book  were  evidently 
an  afterthought,  and  very  seriously  impugn 
his  veracity;  but  the  book  amounts  to  little 
more  than  a  memorandum,  and  he  may  have 
considered  It  proper  enough  to  correct  the 
entries,  which  were  carelessly  made  In  the 
^rst  Instance.  If  he  had  thus  explained  his 
action,  he  would  have  been  more  worthy 
of  credence  than  when  he  testifies  that  the 
additions  were  made  when  the  entries  were. 
Still,  omitting  the  amendments  entirely,  we 
only  have  the  fact  that  the  book  account 
stands  charged  against  the  agent  and  not 
against  the  principal;  and  this  is  not  con- 
clusive of  the  fact  in  issue.  It  is  said  by 
Earl,  J.,  in  Meeker  t.  Claghom,  supra: 
"The  evidence  should  be  quite  clear  tltat 
the  vendors  gave  exclusive  credit  to  the 
agent  of  known  principals,  before  we  can 
hold  the  principals  exempt  from  liability. 
In  all  cases  where  the  principals  seek  ex- 
emption upon  the  ground  that  the  credit  was 
exclusively  given  to  their  agents,  this  should 
clearly  appear,  and  they  have  the  affirmative 
to  show  it;  the  natural  presumption  being 
in  all  cases  that  credit  is  given  to  the  prin- 
cipal, rather  than  to  the  agent  It  is  suffi- 
cient to  say,  upon  this  branch  of  the  case, 
that  there  is  no  conclusive  evidence  that  the 
credit  was  given  by  the  vendors  exclusively 
to  the  agent,  and  that  they  intended  to  look 
to  him  solely  for  their  pay.  It  is  true  that 
upon  the  ledger  and  daybook  of  the  vendors 
the  articles  were  charged  to  Shell,  and,  while 
this  furnishes  strong  evidence  that  they 
were  furnished  upon  his  credit,  it  does  not 
show  It  conclusively.  The  plaintiff  gave 
some  explanation  tending  to  weaken  the  ef- 
fect of  tills  evidence,  and  its  weight,  under 
an  the  circumstances  of  the  case,  was  for 
the  referee."  To  the  same  effect  see  Guest 
T.  Burlington  Opera  House  Company,  74 
Iowa,  457.  38  N.  W.   158. 

2.  The  next  claim  of  the  defendant  is  that 
the  plaintiff  ought  not  to  recover  In  this  ac- 
tion, because  his  delay  in  presenting  his  bill 
induced  the  defendant  to  credit  the  agent 
with  the  amount  of  it  tn  the  setUement  of 
his  account  As  a  matter  of  fact  the  de- 
fendant received  of  Its  agent  as  a  voucher 
to  his  account,  a  bill  for  this  work  receipted 
by  the  agent  In  the  name  of  the  plaintiff. 
Without  inspection  of  the  voucher  the  sum 
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wu  credited  to  him,  and  the  balance  due 
from  him  ao  much  reduced.  It  does  not  ap- 
pear that  any  actual  settlement,  by  the  pay- 
ment of  this  balance  to  the  defendant,  has 
ever  taken  place;  and,  If  so.  It  Is  clear  that, 
as  the  defendant  Is  not  bound  by  the  state- 
ment of  balances  predicated  upon  the  misrep- 
resentation of  the  agent,  it  has  only  been 
drawn  into  a  paper  settlement  which  can  be 
teyoked  at  its  pleasure,  and  has  suffered  no 
real  damage.  But,  If  the  settlement  had  been 
made  by  the  payment  of  the  balance  found, 
we  do  not  see  how  the  mere  delay  of  the 
plalntur  to  requhre  payment  can  bar  his  ac- 
tl(m  now.  Wbat  misled  the  defendant  was 
the  misrepresentation  of  its  own  agent,  for 
which  the  plalntifT  Is  not  responsible.  It  is 
not  true  that  the  defendant  thought  it  was 
not  the  debtor,  but  that  It  believed  the  state- 
ment of  Furlong  that  the  bill  was  paid. 

The  cases  cited-  by  defendant  do  not  sup- 
pcHt  the  i)roposition  It  contends  for.  Kymer 
T.  Sttwercropp,  1  Camp.  109,  holds  that  an 
undisclosed  principal  who  has  settled  with 
his  broker  Is  liable  to  a  vendor  of  goods 
bonght  by  the  broker,  If  the  vendor  makes 
demand  on  tbe  principal  tn  due  season,  or; 
in  the  case  cited,  before  the  stipulated  day  of 
payment  Smethurst  v.  Mitchell,  l.Ell.  & 
EL  G22,  was  likewise  the  case  of  an  nndls- 
closed  principal  whom  the  court  held  might 
be  made  liable  if  the  plaintiff,  within  a  rea- 
wnabie  time  after  discovering  him,  elected 
to  proceed  against  him,  but  who  would  be 
discharged  of  all  liability  if  the  plaintiff  lay 
hy  an  unreasonable  time  and  thereby  indu- 
ced him  to  alter  for  the  worse  bis  position 
toward  the  agent  Neither  case  concerns  the 
condition  of  liability  of  a  principal  known  to 
be  such  and  to  whom  credit  is  originally 
gtven. 

3.  Tbe  last  dalm  upon  which  the  defend- 
ant insists  arises  as  follows:  Defendant  ex- 
pected to  prove  by  Furlong,  among  other 
things,  that  he  had  paid  this  bill.  At  the 
time  of  the  trial  Furlong  was  absent  out  of 
the  state.  The  plaintiff  admitted  that  If 
present  he  would  testify  as  expected  by  the 
defendant.  In  fnrtber  support  of  this  de- 
fense defendant  offered  the  books  of  account 
of  Furlong,  which  were  admitted  to  be  gen- 
nine  and  kept  In  the  ordinary  course  of  his 
business.  Plaintiff  objected  to  them  as  ir- 
lelerant  snd,  the  objection  being  sustained, 
defendant  duly  excepted.  He  now  argues 
that  these  books  were  admissible  as  the  shop 
books  of  the  defendant  kept  by  its  clerk  or 
agent  or  as  the  books  of  a  third  party  kept 
In  the  regular  course  of  business,  or  to  re- 
fresh the  memory  of  Furlong.  As  the  books 
«re  described,  it  Is  very  evident  that  they 
■were  in  no  sense  the  books  of  the  bank. 
I^Iong  was  a  real  estate  agent,  and  set 
down  to  his  books  debits  and  credits  relating 
to  that  business,  involving,  no  doubt,  men- 
tion of  his  transactions  with  the  defendant 
»»  well  as  with  other  customers.  The  de- 
fendant bad  no  power  or  right  to  make  or 


direct  entries  therein.  The  ease  cited  by  de- 
fendant (Dow  V.  Sawyer,  29  Me.  119)  seems, 
at  first  sight,  directly  in  point,  but  on  close 
analysis  is  seen  to  differ  materially  from  the 
case  at  bar.  The  book  there  under  consid- 
eration was  a  memorandum  book  kept  by 
defendant's  agent  to  record  payments  made 
by  him  on  account  of  defendant  for  work 
done  on  defendant's  mill.  He  seems  to  have 
been  a  superintendent  and  paymaster  for  the 
defendant  After  the  death  of  the  agent  the 
book  was  admitted  In  evidence.  It  is  not 
quite  clear,  from  tbe  opinion  of  the  court 
whether  the  book  was  considered  to  be  the 
defendant's  book,  kept  by  its  agent  or  the 
book  of  a  third  party,  who  was  dead,  and 
who  had  no  apparent  motive  to  pervert  the 
facts  recorded.  As  the  book  appeared  to 
contain  nothing  but  entries  relating  to  de- 
fendant's business,  it  might  well  have  been 
considered  to  be  the  defendant's  book,  and  so 
admitted.  If  it  were  admitted  as  the  book 
of  a  third  party,  we  should  differ  from  the 
learned  court  as  to  its  admissibility. 

The  rule  as  to  the  admissibility  of  the 
books  of  third  parties  Is  not  very  clearly  stat- 
ed by  the  text-writers  or  the  courts.  With- 
out attempting  to  reduce  the  conflicting  de- 
cisions to  uniformity,  it  may  be  said  that 
two  general  grounds  of  admissibility  of  such 
documents  are  usually  referred  to.  Either 
the  entry  is  one  made  against  his  interest  by 
a  third  person,  who  has  deceased  or  who  Is 
beyond  the  reach  of  oral  examination,  or  it 
is  the  contemporaneous  record  of  a  fact 
which  forms  part  of  the  res  gestse  In  which 
the  principal  fact  in  issue  occurred,  made  by 
a  person  not  interested  in  the  principal  fact 
"There  are  two  classes  of  admissible  en- 
tries," says  Professor  Greenleaf,  "between 
which  Is  a  clear  distinction  in  regard  to  the 
principle  on  which  they  are  received  in  evi- 
dence. The  one  class  consists  of  entries 
made  against  the  Interest  of  the  party  mak- 
ing them,  and  these  derive  their  admissibility 
from  this  circumstance  alone.  It  is  there- 
fore not  material  when  they  were  made. 
The  testimony  of  the  party  who  made  them 
would  be  the  best  evidence  of  the  fact;  but 
If  he  Is  dead,  the  entry  of  the  fact  made  by 
him  In  the  ordinary  course  of  his  business 
and  against  his  Interest  is  received  as  sec- 
ondary evidence  in  a  controversy  between 
third  persons.  The  other  class  of  entries 
consists  of  those  which  constitute  parts  of  a 
chain  or  combination  of  transactions  between 
tbe  parties;  the  proof  of  one  raising  the 
presumption  that  another  has  taken  place. 
Here  the  value  of  the  entry,  as  evidence,  lies 
in  this:  that  it  was  contemporaneous  with 
the  principal  fact  done,  forming  a  link  In 
the  chain  of  events  and  being  part  of  the 
res  gestse.  It  is  not  merely  the  declaration 
of  the  party;  but  It  Is  a  verbal  contempo- 
raneous act  belonging,  not  necessarily.  In- 
deed, but  ordinarily  and  naturally,  to  the 
principal  thing.  It  is  on  this  ground  that 
this  latter  class  of  entries  -Is  admitted;   and 
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therefore  It  can  make  no  difference,  aa  to 
their  admissibility,  whether  the  party  who 
made  them  be  Hying  or  dead."  1  Greenl. 
Bv.  (15th  Ed.)  S  120. 

Neither  ground  exists  for  the  admission  of 
Furlong's  books  as  those  of  a  third  party. 
Without  insisting  upon  the  fact  tliat  Furlong 
Is  in  being  and  his  deposition  might  liave 
been  taken,  it  is  plain  that  an  entry  of  the 
payment  of  money  by  him  to  the  plaintiff 
is  not  an  entry  against  his  interest,  and  so 
the  case  does  not  come  under  the  first  branch 
of  the  rule;  and  it  is  equally  clear  that  the 
payment  of  this  bill  to  the  plaintiff  is  the 
prtncipal  fact  alleged  in  this  defense,  and 
not  a  contemporaneous  fact  leading  up  to 
the  main  issue.  These  distinctions  are  very 
clearly  brought  out  in  the  case  of  Sypher 
T.  Savery,  30  Iowa,  258,  262.  In  that  case 
it  became  Important  to  show  the  payment 
of  a  certain  sum  of  money  from  Keene  to 
Savery.  It  was  alleged  that  this  payment 
was  made  to  White  on  Savery's  account, 
and  White's  books  were  offered  to  prove  the 
fact  The  court  says:  "We  think  the  ac- 
count is  not  competent  evidence  to  establish 
the  indebtedness  of  defendant.  Entries  in 
books  of  account  made  by  third  persons  are 
admissible  in  evidence,  when  It  is  shown 
that  the  party  making  them  is  dead  and  that 
the  entries  were  against  his  interest  Nei- 
ther fact  appears  In  tills  case.  It  is  not 
shown  that  White  Is  dead,  and  It  very  clear- 
ly appears  that  the  charges  in  the  account 
were  not  against  but  in  accord  with  his  in- 
terest The  entries  to  the  credit  of  Savery 
may  be  regarded  as  against  the  interest  of 
White;  but  those  to  his  debit  were  clearly 
in  his  favor,  or  they  would  tend  to  release 
him  from  liability  if  any  force  be  given  to 
them.  The  fact  that  White  was  charged 
with  the  duty  of  receiving  money  from  the 
subscribers  and  paying  it  over  to  Savery 
does  not  make  the  case  out  of  the  rule.  He 
became  liable  on  receiving  the  money.  Pay- 
ment to  Savery  discharged  him  of  such  lia- 
bility. The  entries  In  the  account  which 
tend  to  show  Savery's  liability  with  equal 
force  relieve  White  of  liability.  They  are, 
therefore,  ■  not  against  his  interest  But  it 
Is  insisted  that  these  entries  are  admissible 
on  the  ground  that  they  are  a  part  of  the 
res  gestae,  or  contemporaneous  with  the  prin- 
cipal fact  done.  It  Is  true  that  an  entry  that 
Is  of  the  res  gestre  and  Is  contemporaneous 
with  the  principal  fact  done  is  admissible. 
But  the  rule  is  not  applicable  to  the  fact  be- 
fore us.  The  principal  fact  done  was  the 
payment  to  Savery  of  the  money  in  con- 
troversy. This  Is  the  very  transaction  itself 
upon  which  defendant's  liability  is  based. 
It  cannot  be  said  that  this  fact  is  of  the  res 
gestae  or  contemporaneous  with  itself.  If 
the  entry  related  only  to  circumstances  con- 
nected with  the  payment,  to  time  or  manner 
thereof,  the  rule  might  be  applicable.  But 
when  It  covers  the  whole  transaction,  and 
leaves  nothing  else  to  be  proved  In  order 


to  make  It  complete,  it  is  obvious  that  It  Is 
not  admissible  under  the  rule  referred  to." 

4.  It  Is  contended,  lastly,  that  Furlong's 
books  would  have  been  admissible  as  mem- 
oranda to  refresh  his  memory  as  a  witness. 
This  Is  true,  but  has  no  application  to  the 
circumstances  of  the  case.  The  books  were 
not  offered  for  that  purpose,  and  could  not 
be  so  long  as  Furlong  was  not  a  witness 
under  examination.  Books  or  papers  used 
by  a  witness  to  refresh  bis  memory  do  not 
become  primary  evidence,  unless  the  op- 
posing party  makes  them  so  by  cross-exam- 
ination concerning  the  entries  contained  In 
them.  The  evidence  of  Furlong  was  before 
the  court  only  by  admission  of  the  plaintiff 
as  to  what  he  would  have  sworn  to.  His 
evidence  could  not  be  extended  beyond  the 
demand  of  the  defendant  and  the  admission 
of  the  plaintiff.  The  defendant  asked  the 
plaintiff  to  admit  tliat  Furlong,  if  present 
would  have  sworn  to  the  fact  of  payment 
If  he  had  wished  the  plaintiff  to  admit  that 
Furlong,  with  his  memory  refreshed  by  In- 
spection of  his  books,  would  have  sworn  to 
the  fact  of  payment,  be  should  have  made 
that  demand  on  the  plaintiff.  Then  the 
plaintiff  might  have  examined  the  books  and 
made  them  evidence  to  Impeach  Furlong; 
but  unless  this  were  done,  the  books  would 
only  be  supposed  to  have  been  subjected 
to  Furlong's  examination  as  aids  to  his  mem- 
ory. In  the  circumstances  as  they  were,  de- 
fendant's counsel  had  the  opportunity  of 
using  the  books  to  frame  his  statement  of 
what  Furlong's  testimony  would  be,  exactly 
as  Furlong  might  have  used  them  before 
testifying,  to  make  up  the  testimony  he 
should  give  as  a  witness.  We  cannot  say, 
therefore,  that  the  court  erred  In  rejecting 
the  defendant's  offer  of  these  books. 

The  petition  must  be  denied,  and  the  case 
remitted  to  the  common  pleas  division  for 
judgment  upon  the  verdict 


ORANDALIi  T.  STAFFORD  MFG.  CO. 

(Supreme   Court   of   Rhode  Island.     Dec.    22, 
1902.) 

MASTER  AND  SERVANT— PBLI/JW  SERVANT— 
NBQLIQBNCBV-INJURY-CONTRIBUTORT  NBG- 
LIOBNCB— QUESTION  FOR  JURY. 

1.  A  person  who,  under  the  direction  of  the 
superintendent  erects  the  "hanger"  iu  a  mill, 
on  which  a  pulley  shaft  is  placed,  is  not,  while 
doing  such  work,  a  fellow  servant  of  an  opera- 
tive in  the  milL 

2.  Evidence  in  an  action  by  a  servant  for  in- 
jury resulting  from  the  falling  of  a  pulley 
shaft  in  the  mill,  with  which  he  was  working, 
examined,  and  held,  that  the  question  of  his 
contributory  negligence  was  for  the  jury. 

Action  by  David  H.  Crandall  against  the 
Stafford  Manufacturing  Company.  Heard  on 
petition  of  plaintiff  for  a  new  trial  after  a 
nonsuit    Petition  granted. 

1 1.  See  Master  and  Servant,  vol.  M,  CeuU  Dig.  H 
tat,  393,  396.  4C8. 
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Aisued  before'  STINESS,  C.  J.,  and  TI^ 
LINGHAST  and  BOOERS,  JJ. 

Jobn  W.  Hogan  and  PbUlp  S.  Knaner,  for 
plaintiff.    Walter  B.  Vincent,  for  defendant 

TILLINOHAST,  J.  1.  We  think  the  trial 
court  erred  in  granting  the  nonsuit  In  this 
ca8&  The  witness  John  S.  Grant,  who  erect- 
ed the  "hanger"  upon  which  the  pulley  shaft 
was  placed,  was  not.  In  the  doing  of  that 
work,  a  fellow  servant  with  the  plaintiff. 
The  "hanger"  was  part  of  an  appliance  in 
the  mill.  It  was  put  up  under  the  oversight 
of  the  superintendent,  and  was  intended  to 
be  used  In  facilitating  the  doing  of  certain 
work  which  the  defendant  corporation  was 
carrying  on.  The  duty  of  properly  construct- 
ing and  fastening  said  appliance,  therefore, 
was  clearly  one  which  the  law  devolved  up- 
on the  defendant  as  master,  and  it  could  not 
devest  Itself  of  this  duty  by  devolving  it  up- 
ou  another.  As  said  by  this  court  in  Mulvey 
T.  B.  I.  Locomotive  Works,  14  E.  I.  204: 
"It  U  the  duty  of  a  master,  who  furnishes 
machinery  for  his  servants  to  operate  or 
work  about,  to  see  to  it  that  it  Is  reasonably 
safe.  He  cannot  devest  himself  of  this  duty 
by  devolving  it  on  others,  and,  if  he  does 
devolve  It  on  others,  they  will  simply  occupy 
his  place,  and  he  will  remain  as  resiranslble 
for  their  negligence  as  if  he  were  personally 
guilty  of  it  himself."  The  same  rule,  in  sub- 
stance. Is  laid  down  In  Brodeur  v.  Valley 
FaUs  Co..  16  R.  I.  448,  17  Ati.  64;  Di  Marcho 
V.  Buildprs'  Iron  Foundry,  18  B.  I.  617,  27 
Atl.  ^28.  28  AU.  001;  Hanna  y.  Granger,  18 
R  I.  SOT,  28  Atl.  669;  Whipple  v.  R.  R.  Co., 
19  B.  I.  587,  36  Atl.  805,  61  Am.  St  Rep. 
79C;  Laporte  v.  Cook,  21  R.  I.  158,  42  Ati. 
519:  McGar  v.  Natl.  Worsted  Mills,  22  R.  I. 
360,  47  Atl.  1082;  McDonald  v.  Postal  Tele- 
graph Co.,  22  R.  I.  134,  46  Ati.  407;  and 
Cmnmlngs  v.  NatL  Worsted  Mills,  24  B.  I. 
390,  53  Ati.  280. 

2.  The  case  is  not  controlled  by  the  dl<;tum 
of  this  court  In  Laporte  v.  Cook,  21  B.  I.  168, 
42  Atl.  519.  That  was  a  case  where  the  de- 
fendant city  was  engaged  in  digging  a  trench 
and  laying  water  pipes  therein.  The  trench 
was  not  sheathed,  and  the  plaintiff,  while 
digging  bell  boles  at  the  bottom  thereof,  as 
be  was  directed  to  do  by  the  foreman,  was 
injured  by  the  sudden  caving  In  upon  him 
of  the  bank  of  said  trench.  We  held  that, 
in  view  of  the  circumstances  which  appear- 
ed In  evidence  regarding  the  plaintiffs  ignor- 
ance of  the  condition  of  the  soil,  the  very 
brief  time  that  he  bad  worked  In  the  trench 
before  it  caved  in.  his  Ignorance  of  the  fact 
that  it  had  repeatedly  caved  In  before,  etc., 
and  in  view  of  the  further  fact  that  nothing 
appeared  to  be  dangerous  in  connection  with 
the  trench,  the  plaintiff's  conduct  In  attempt- 
'fi  to  do  the  work  as  directed  by  the  boss 
w  s  not  as  matter  of  law,  a  negligent  act 
We  also  suggested  that  If  the  city  had  fur- 


nished the  necessary  sheathing  for  the 
trench,  and  the  boss  or  foreman  had  neglect- 
ed to  use  it  and  the  plaintiff  had  been  in- 
jured by  reason  of  such  neglect  the  defend- 
ant's contention  of  nonliability  on  the  part 
of  the  dty  would  have  been  tenable,  as  such 
neglect  would  then  have  been  that  of  a  fel- 
low servant  That  this  suggestion  or  dictum 
was  In  accordance  with  the  well-settied  rule 
of  law  under  such  a  state  of  facts  we  see  no 
reason  to  doubt  In  Dube  v.  Lewiston,  83 
Me.  211,  22  Ati.  112,  which  was  specially 
relied  on  by  us  in  support  of  the  position 
thus  taken,  the  court  held  that  the  street 
commissioner  discharged  his  duty  when  he 
assigned  to  the  work  of  digging  the  trench 
an  experienced  and  competent  foreman  and 
furnished  him  with  suitable  and  sufiScient 
materials  for  any  appliances  necessary  for 
the  safe  conduct  of  the  work,  and  that  the 
use  and  application  of  the  materials  formed 
a  part  of  the  duty  of  the  workmen.  The 
court  fiurther  held  that  if  the  commission- 
er's failure  to  place  shoring  against  the  side 
of  the  trench  where  the  earth  fell  could  be 
deemed  negligence,  it  was  the  negligence  of 
a  fellow  servant.  It  also  held  that  said 
street  commissioner  was  not  required  to  per^ 
form  any  duty  in  the  premises  which  legally 
belonged  to  the  province  of  the  master.  But 
that  the  court  did  not  Intend  by  said  deci- 
sion to  overrule  or  modify  the  well-settied 
rule  of  law  regarding  the  duty  and  liability 
of  a  master  in  cases  like  the  one  before  us 
is  evident  from  the  rule  which  It  then  adopt- 
ed, namely:  'The  true  teat,  It  is  believed, 
whether  an  employs  ocouplea  the  position 
of  a  fellow  servant  to  another  employ^,  or 
is  the  representative  of  the  master,  is  to  be 
found,  not  from  the  grade  or  rank  of  the 
offending  or  of  the  injured  servant  but  Is 
to  be  determined  by  the  character  of  the  act 
being  performed  by  the  offending  servant 
by  which  another  employ^  is  injured,  or,  in 
other  words,  whether  the  person  whose  sta- 
tus is  in  question,  is  charged  with  the  per- 
formance of  a  duty  which  properly  belongs 
to  the  master."  The  case  of  Zelgler  v.  Day, 
123  Mass.  162,  was  similar  to  the  one  Just 
referred  to.  There  the  plaintiff  alleged  a 
neglect  on  the  part  of  the  defendant  to  pro- 
vide sufficient  security  against  the  caving  in 
of  a  trench  which  he  was  digging  for  the 
defendant.  But  the  court  In  granting  a  non- 
suit, said:  "The  work  was  committed  to  the 
supervision  of  a  skillful  and  competent  su- 
perintendent It  required  for  the  protection 
of  the  men  the  frequent  use  of  temporary 
structures,  the  location  and  erection  of  which, 
as  the  digging  progressed,  was  a  part  of  the 
work  In  which  the  superintendent  and  the 
men  under  him  were  alike  employed,  and  for 
the  preparation  of  which,  as  in  case  of  the 
scaffold  of  the  mason  or  the  carpenter,  the 
master  Is  not  liable,  unless  there  Is  some- 
thing to  show  that  he  assumed  it  as  ,a  duty 
independent  of   the   servant's   employment" 
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In  cases  like  Laporte  v.  Cook  and  those 
Just  referred  to,  therefore,  It  is  evident  that 
a  different  rule  applies,  and  must  of  neces- 
sity apply,  from  that  which  obtains  in  cases 
like  the  one  now  before  us.  That  Is  to  say: 
In  the  digging  of  a  trench,  the  proper  mode 
of  doing  the  work  and  of  applying  the  safe- 
guards necessary  for  the  protection  of  the 
workmen  must,  from  the  nature  of  the  case, 
be  left  to  be  determined  by  the  foreman  or 
boss  as  the  work  of  excavating  progresses; 
and  hence  all  that  the  master  can  reason- 
ably be  required  to  do  is  to  furnish  such  ap- 
pliances as  may  be  found  necessary  to  meet 
any  contingency  that  may  arise.  And,  as 
held  in  Zelglor  t.  Day,  supra,  the  erection  of 
such  temporary  structures  Is  a  work  in  which 
both  the  foreman  and  those  under  him  are 
alike  employed,— the  former  simply  occupy- 
ing a  higher  grade  than  the  latter  In  the 
doing  of  the  work,— and  hence  the  fellow 
servant  rule  applies  thereto.  To  the  same 
effect  are  McDermott  v.  Boston,  133  Mass. 
349;  Floyd  ▼.  Sugden,  134  Mass.  563;  Clark 
V.  Soule,  137  Mass.  380;  larlch  v.  Moles,  18 
B.  I.  513,  28  Atl.  061;  and  Laporte  v.  Cook, 
22  R.  I.  554,  48  Atl.  798.  In  the  doing  of 
the  work  In  question  in  the  case  at  bar,  bow- 
ever,  the  servant.  Grant,  occupied  the  place 
of  the  master.  In  other  words,  he  was  the 
master  In  the  doing  thereof;  and  hence.  If  It 
was  Improperly  or  negligently  done,  and  the 
plaintlCt  was  injured  by  reason  thereof,  he, 
being  free  from  contributory  negligence.  Is 
entitled  to  recover.  The  character  of  the  act 
done  by  Grant  devolved  It  upon  the  master; 
and  hence,  under  the  rule  laid  down  In  Han- 
na  v.  Granger,  supra,  and  followed  In  all  the 
subsequent  cases  In  this  court  In  which  the 
question  has  arisen,  Grant  was  not  a  fellow 
servant  with  the  plalntUC  In  the  doing  of  said 
work. 

3.  Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  putting  the  belt  upon 
a  moving  pulley  was  clearly  a  question  for 
the  Jury  under  the  evidence  submitted,  and  it 
was,  therefore,  error  for  the  court  to  decide 
that  question.  There  was  undisputed  evi- 
dence that  It  was  always  customary  to  put 
on  belts  when  the  pulleys  were  moving,  and 
also  that  the  plaintiff  was  experienced  and 
skillful  In  doing  such  work;  and  it  is  evi- 
dent that  no  injury  would  have  resulted  to 
him  from  putting  on  the  belt  in  question,  or, 
rather.  In  assisting  the  witness  Grant  at  his 
request,  in  putting  It  on,  as  the  evidence 
shows  that  he  did,  had  not  the  "hanger" 
which  supported  the  shaft  given  way,  there- 
by causing  the  shaft  to  fall  toward  the  plain- 
tiff immediately  after  the  belt  was  put  on, 
whereby  he  became  entangled  In  the  belt 
and  was  Injured.  The  plaintiff  testified  In 
part,  relative  to  the  manner  In  which  he  re- 
ceived the  injury,  as  follows:  "Q.  When 
you  got  the  belt,  and  got  It  on  the  pulley  of 
the  main  shafting,  and  the  power  caught  It, 
tell  the  Jury  what  happened.     A.  The  shaft- 


ing of  that  countershaft  dropped  down  for 
the  want  of  being  properly  put  up,  and,  of 
course,  the  belt  was  on  the  main  shaft,  and 
that  drew  that  toward  me  instantly,  and 
that  twisted  the  other  hanger  off,  and  then 
the  whole  thing  came  at  me.  It  was  all  done 
in  an  Instant.  Q.  Tell  us  what  happened. 
A.  Whether  I  tried  to  Jump  out  of  the  way. 
or  whether  the  thing  caught  and  knocked 
me  down,  I  don't  know.  It  was  done  too 
quick  to  explain  how  It  was  done.  I  know 
It  took  me  over  the  shaft,  belt  and  aU.  Q. 
How  many  times?  A.  I  know  I  went  over 
twice."  In  view  of  this  testimony.  It  cannot 
be  said,  as  matter  of  law,  that  the  plaintUT 
was  guilty  of  contributoiy  negligence  In  as- 
sisting Grant  in  adjusting  the  belt  The 
well-settled  rule  In  this  state  Is  that  where 
the  evidence  Is  such  that  different  minds, 
fairly  considering  it  might  draw  different 
conclusions  therefrom,  the  question  of  con- 
tributory negligence  Is  one  for  the  jury  to 
determine.  Boss  v.  Ry.  Co.,  15  R.  I.  149,  1 
Atl.  9;  dlarke  v.  Electric  Lighting  Co.,  IB 
R.  I.  466,  17  Atl.  59;  Elliott  v.  Ky.  Co.,  18 
R.  I.  711,  28  Atl.  328,  31  AO.  694.  23  L.  R. 
A.  208;  Swanson  v.  Ry.  Co.,  22  R.  I.  122. 
46  Ati.  402;  Blackwell  v.  O'Gorman  Co.,  22 
R.  I.  638,  49  Ati.  2& 
PlalntltTs  petition  for  new  trial  granted. 


WELCH  et  al.  t.  GREENE. 

(Supreme  Court  of  Rhode  Island.    Dee.  8, 

1902.) 

RBVIBW  OF  VERDICT— FICTITIOUS  CHARAC- 
TER—PASSION OR  PREJUDICE— NSGBSSITT— 
WITNESS— REFRESHINO  MEMORY— ORIOINAL 
MEMORANDA  —  REQUIREMENT  -  LANDLORD 
AND  TENANT  —  LANDLORD'S  BREACH  OF 
COVENANTS  —  KNOWLEDOB  OF  TENANT'S 
CLAIM— ADMISSIBIUTT  OF  EVIDENCE. 

1.  In  a  case  where  there  Is  no  certain  meas- 
ure of  damages,  the  verdict  cannot  be  disturb- 
ed, as  exressive,  unless  the  amount  awarded  is 
so  excessive,  in  view  of  the  evidence,  as  to 
show  passion  and  prejudice. 

2..A  witness  may  refresh  his  memory  from  a 
memorandum  made  by  him  from  original  mem- 
oranda which  had  been  made  by  him  or  under 
his  du-ection  at  the  time  the  event  recorded 
occurred,  and  the  fart  that  the  memorandum 
used  is  not  the  original  will  not  exclude  his 
evidence. 

3.  In  an  action  by  a  tenant  for  breach  of  a 
covenant  in  a  lease  to  keep  the  ceiling  of  a 
room  in  such  repair  as  to  prevent  injury  to 
the  tenant's  goods,  the  landlord  testified  that 
he  knew  nothing  of  any  claim  by  the  tenant 
on  that  account.  Tlie  plaintiff  sought  to  show 
that  the  landlord  was  familiar  with  correspond- 
ence had  by  plaintiff  with  the  landlord's  agent 
in  which  the  claim  was  made  and  promise  giv- 
en to  refer  it  to  the  landlord,  and  that  a  bill 
for  storage,  afterwards  presented  by  the  land- 
lord's agent,  was  concocted  as  an  offset  there- 
to. Held,  that  It  was  not  error  to  compel  de- 
fendant, on  cross-examination,  to  testify  as  to 
pre.senting  the  bill  for  storage;  the  connection 
with  the  plaintiff's  claim  being  subsequently 
established  as  indicated. 

liixccptions  from  common  pleas  division. 
Action  of  covenant  by  Welch  &  Co.  against 
Forrest  Greene.    From  a  Judgment  for  plain- 
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tlBa,  defendant  excepts,  and  petitions  for 
new  trial.  Bxceptlons  OTemiled,  and  peti- 
tion denied. 

Ar^ed  before  STINESS,  C.  J.,  and  Tn> 
LINOHA.ST  and  ROGERS,  JJ. 

Doran  &  Flanagan,  for  plaintiffa.  Corn- 
stock  &  Gardner,  for  defendant 

TIIjLINOHAST,  J.  Tbis  Is  an  action  of 
oorenant,  and  la  brongbt  to  recover  damages 
-which  the  plaintiffs  claim  to  have  suffered 
b7  reason  of  certain  breaches  by  the  defend- 
ant of  the  covenants  contained  in  a  lease, 
whereby  be  demised  to  the  plaintiffs  for  a 
term  of  five  years  a  part  of  the  fourth  floor 
of  a  bnildlng  on  Fountain  street.  In  the  city 
of  Providence.  The  material  parts  of  the 
lease  In  gnestlon  are  as  follows:  "The  said 
lessor  does  hereby  demise  unto  said  lessees 
about  twenty-four  hundred  square  feet  (2,- 
400)  of  floor  space,  more  or  less,  on  the 
foortb  floor  in  that  certain  building  known 
as  ttae  'Greene  BuDdlng,'  in  said  Provi- 
dence, and  contained  within  partitions  now 
erected  and  partitions  to  l>e  erected  by  said 
lessor,  with  power  to  the  extent  of  one  and 
a  half  borse  power,  more  or  less,  as  may 
be  required  to  mn  the  machines  to  be  placed 
in  said  leased  premises  by  said  lessees,  the 
use  of  tbe  passenger  elevator  between  'the 
hours  of  7  a.  m.  and  6:30  p.  m.,  and  also  the 
use  of  tbe  freight  elevator  In  the  adjoining 
building  until  the  use  of  the  same  shall  be 
cat  off  from  said  lessees,  in  which  event  the 
said  lessor  hereby  agrees  with  said  lessees 
that  he  will  furnish  a  means  for  the  trans- 
portation of  freight  with  power  from  the 
street  floor  to  said  leased  premises  as  con- 
venient and  as  easy  of  access  to  said  lessees 
as  said  freight  elevator;  and  the  said  lessor 
fnrtber  agrees  that  he  will  keep  tbe  celling 
of  said  leased  premises  In  such  condition 
that  said  lessees  will  not  be  damaged  by  rea- 
son of  dust  -  or  other  substance  coming 
through  or  out  of  said  celling;  and  said  lessor 
further  agrees  to  furnish  steam  heat  suffi- 
cient to  keep  said  leased  premises  in  a  com- 
fortable living  condition."  The  plaintiffs 
commenced  to  occupy  the  leased  premises  on 
February  1,  1899,  and  remained  there  for 
about  one  year.  The  principal  business  car- 
ried on  by  them  was  tbe  manufacture  of 
lace  curtains;  and  for  this  purpose  they 
bought  muslins,  laces,  and  other  delicate 
goods,  which,  after  being  cut  Into  proper 
shapes  and  sizes,  were  used  in  making  the 
finished  prodnct. 

The  plaintiffs'  claim  Is  tliat  the  defendant 
failed  to  keep  his  covenants  in  several  par- 
ticulars, viz.:  (1)  In  not  furnishing  sufflcient 
power;  (2)  in  not  furnishing  proper  elevator 
service;  (3)  in  not  furnishing  satisfactory 
means  for  transportation  of  freight;  (4)  In 
not  keeping  the  ceiling  in  proper  condition; 
and  (5)  in  not  furnishing  sufflcient  heat  to 
keep  the  premises  In  comfortable  living  con- 
dition. Tbe  plaintiffs'  bill  of  particulars  for 
damages  tbna  sustained  la  as  follows: 


Lobs  from  lack  of  agi-Md  alavator  Barries! 

Lon  of  time  of  men  In  receiving  and 
■hipping  freight,  average  |1  a  day 
for  264  dayB,  and  other  consequen- 
tial losses   |%4M 

Bxtra  charge,  Waaver,  In  moving  us 
out,  over  what  would  have  been  re- 
quired with  the  agreed  elevator 
service  14  W 

Olass  broken  by  chain  hoist <  00 

Gage  broken  by  chain  hoist UTS 

Bxtra  men  employed  In  moving  on 
account  of  lack  of  agreed  elevator 
service    17  00 

I  »01  n 

Damages  from  failure  to  keep  agreement 

to  prevent  substances  from  coming  through 

eelUng: 

Curtains  spoiled,  u  par  bill  of  July 
31  lUM 

Curtains  and  muslins  spoiled,  as  per 
.bin  of  November  6 64  tt 

Labor  In  cleaning  goods  not  wholly 
destroyed,  and  other  damages,  from 
this  cause  100  00 

Labor  In  making  up  curtains  to  re- 
place those  si>olled  US  00 

Cost  of  platform  put  up  to  protect 
goods  MX 

Cost  of  replacing  sprinklers  under 
platform  U  H 

WIT 

Damages  from  lack  of  power: 

Wages  plaintiffs  were  obliged  to  pay 
through  help  Idle  April  10  to  April 
15,  1899   |t4  00 

Loss  from  being  idle : T4  00 

Paid  help  while  Idle  from  lack  of 
power  between  September  4  and  t. .       (IT 

Paid  to  repair  power  motor 1  OS 

104  10 

Damages  from  lack  of  agreed  heat: 

April  g  to  Zlst  Loss  of  labor  from 
cold  ISO  00 

Loss  of  labor  from  cold  during  six 
weeks  next  preceding  January  1, 
1900,  and  other  damages  consequent 

thereon    160  00 

10000 

Damages  in  consequence  of  moving,  render- 
ed necessary  by  defendant's  faUora  to 
keep  terms  of  lease 316  00 

11,177  10 

At  the  trial  of  the  case  in  the  common 
pleas  division  the  jury  returned  a  verdict 
for  the  plaintiffs  for  the  sum  of  $725  dam- 
ages, and  tbe  case  Is  now  before  us  on  the 
defendant's  petition  for  a  new  trial  on  the 
grounds  (1)  that  the  verdict  is  against  the 
evidence;  (2)  that  the  damages  are  exces- 
sive; and  (3)  that  the  court  erred  in  refusing 
to  admit  certain  testimony  which  was  offer- 
ed by  the  defendant,  and  also  in  admitting 
certain  testimony  offered  by  the  plaintiffs. 

The  first  ground  of  tbe  petition  is  not  re- 
lied on. 

1.  As  to  tbe  second  ground,  defendant's 
counsel.  In  his  brief,  after  carefully  analjrzing 
the  testimony  from  his  standpoint,  strenuous- 
ly argues  that  from  any  fair  construction 
tiiereof,  the  damages  sustained  by  the  plain- 
tiffs could  not  have  exceeded  the  sum  of 
$245;  and  hence  he  urges  that  the  verdict  ren- 
dered could  only  have  been  arrived  at  through 
prejudice  and  an  entire  disregard  of  the  force 
and  effect  of  the  testimony.  The  plaintiffs' 
counsel,  on  the  other  hand.  In  his  brief,  after 
carefully  analyzing  the  testimony  from  his 
standpoint  as  strenuously  argues  that  tbe 
amount  of  damages  awarded  is  fully  sus- 
tained by  the  evidence  submitted.  The  case 
being  one  in  which  there  Is  no  certain 
measure  of  damages,  tbe  court  cannot  dis- 

Digitized  by  CjOOQIC 


56 


M  ATLANTIC  BEPORTBB. 


(B.L 


turb  tbe  verdict,  nnleM  the  amount  a'warded 
is  80  large,  In  view  of  the  evidence  upon 
which  it  was  based,  as  to  show  that  the  Jury 
must  have  been  Influenced  by  prejudice  or 
passion  In  rendering  the  same.  Or,  to  state 
the  rule  differently,  the  excess  must  be  so 
great  as  to  satisfy  the  court  that  tbe  Jury 
were  actuated  by  some  improper  motive  or 
that  they  proceeded  on  some  erroneous  prin- 
ciple of  assessment.  Hllllard  on  New  Trials 
(2d  Ed.)  p.  66T,  S  10,  and  cases  cited  in  note. 
Still  another  way  of  stating  the  rule  may  be 
found  In  Blllott  v.  By.  Ck).,  18  E.  I.  707,  28 
Ati.  338,  31  Atl.  684,  23  L.  R.  A.  208,  where 
Matteson,  C.  J.,  In  delivering  the  opinion  of 
this  court,  held  that  a  new  trial,  based  upon 
the  ground  of  excessive  damages,  should  be 
denied,  unless  the  verdict  "is  so  clearly  ex- 
cessive as  to  lead  us  to  bellve  that  It  was  not 
a  proper  and  honest  exercise  of  the  Judg- 
ment of  tbe  Jury."  In  Sedgwick  on  I>amages, 
vol.  2,  7tb  Ed.,  p.  652,  under  the  head  of 
"Excessive  Damages,"  the  author  says:  "The 
court  holds  itself  at  liberty  to  set  aside  ver- 
dicts and  grant  new  trials  in  that  class  of 
cases  where  there  is  no  fixed  legal  rule  of 
compensation,  whenever  the  damages  are  so 
excessive  as  to  create  the  belief  that  the 
Jury  have  been  misled  either  by  passion, 
prejudice,  or  ignorance.  But  this  iwwer  Is 
very  sparingly  used,  and  never  except  In  a 
clear  case."  This  statement  of  the  law  Is 
abundantly  sustained  by  the  numerous  cases 
collected  In  note  (a),  pp.  666-659.  See,  also. 
Am.  &  Eng.  Ency.  of  Law,  vol.  8,  2d  Ed., 
C29-30.  The  real  question  in  this  class  of 
cases  is,  not  whether  the  amount  of  the  dam- 
ages awarded  by  the  Jury  is  more  or  less 
than  Is,  In  the  opinion  of  the  court,  proper, 
but  whether  It  Is  shown  that  tbe  Jury  have 
abused  the  discretion  vested  in  them. 

Upon  a  careful  examination  of  tbe  vol- 
uminous testimony  submitted  to  tbe  Jury 
in  the  case  at  bar,  while  we  are  of  the 
opinion  that  the  damages  are  large,  we  are 
unable  to  say  that  they  are  so  clearly  and 
palpably  excessive  as  to  warrant  the  court  in 
Interfering  therewith  under  any  of  tbe  rules 
above  stated.  On  tbe  part  of  the  plaintiffs, 
direct  and  positive  testimony  was  offered  in 
support  of  every  item  mentioned  in  the  bill 
of  particulars;  and,  after  eliminating  the 
charges  for  moving  out,  as  the  Jury  must  have 
done  under  the  direction  of  the  trial  court, 
together  with  certain  other  items,  amounting 
In  all  to  $377.83,  there  still  remained  charges 
to  the  amount  of  $799.37  in  support  of  which 
testimony  was  olfered.  The  Jury  cut  down 
this  amount  to  $725,  and  rendered  a  verdict 
for  this  sum.  And  we  fall  to  find  that  we 
could  properly  eliminate  any  of  the  Items 
upon  which  the  Jury  were  allowed  to  pass, 
or  that  we  should  know  where  to  draw  the 
lino  in  diminution  of  the  verdict.  It  is  one 
of  those  casrs  in  which,  in  all  human  proba- 
_  blllty,  no  two  Juries  or  no  two  courts  would 
'  ever  arrive  at  the  same  conclusion  on  the 
question  of  damages:    and    hence  It  is  one 


where  tbe  decision  of  the  tribunal  whose 
special  province  it  is  to  decide  aucb  questions 
should  be  final,  unless  clearly  and  palpably 
wrong.  Furthermore,  the  case  is  one  in 
which  the  evidence  was  very  conflicting,  and 
hence  peculiarly  within  the  province  of  the 
Jury  to  decide.  As  a  particular  discussion 
of  tbe  testimony  submitted  would  serve  no 
useful  puix)OBe,  and  as  the  Jury  were  in  a 
much  better  position  than  we  are  to  carefully 
weigh  and  consider  the  same,  and,  moreover, 
as  there  was  evidence  which,  if  believed  by 
them,  was  sufficient  to  support  their  finding, 
we  refrain  from  any  further  consideration 
of  this  branch  of  the  case. 

2.  The  first  exception  relied  on  in  support 
of  the  third  ground  for  a  new  trial  is  based 
upon  the  ruling  of  tbe  trial  court  whereby 
John  M.  Welch,  one  of  the  plaintiffs,  was  per- 
mitted to  refresh  his  recollection,  as  to  the 
items  of  damages  sustained  by  the  failure  of 
tbe  defendant  to  perform  the  covenants  in  the 
lease,  by  referring  to  a  memorandum  which 
be  had  previously  made.  It  appeared  that 
this  memorandum  was  made  up  by  him  from 
certain  original  memoranda  made  by  him,  or 
under  his  direct  personal  supervision,  at  the 
times  when  the  injuries  complained  of  were 
received.  The  witness  did  not  then  have 
said  original  memoranda.  It  is  a  well-settled 
rule  of  evidence  that  a  witness  may  refresh 
his  memory  by  referring  to  a  writing  or  other 
record  or  document  as  a  memorandum.  In 
Abbott's  Trial  Ev.  (2d  Ed.)  395,  the  author 
gives  the  following  as  one  of  tbe  cases  in 
which  this  may  be  done:  "If  the  memoran- 
dum was  made  by  himself  or  by  anotho: 
person  at  his  dictation,  at  the  time  of  the 
transaction  concerning  which  he  Is  question- 
ed, or  so  soon  afterwards  that  the  Judge  con- 
siders it  likely  that  the  transaction  was  at 
the  time  fresh  in  his  memory,  or  if  made  by 
any  other  person,  and  read  by  tbe  witness 
within  the  same  limits  as  to  time,  and  if, 
when  be  read  It,  he  knew  it  to  be  correct  If 
the  witness  testifies  that  he  knew  the  writing 
to  be  correct  at  the  time  he  made  it  or  read 
it,  the  competency  of  testimony  made  by 
its  aid  is  not  Impaired  by  the  fact  that  he 
relies,  not  on  his  memory  of  the  fact  Itself, 
but  on  his  confidence  in  the  accuracy  of  the 
memorandum."  The  same  author  farther 
illustrates  the  rule  as  follows:  "In  cases 
requiring  many  details  of  date,  quantity,  etc., 
It  is  common  practice  to  allow  a  witness  to 
consult,  but  not  to  read  from,  memoranda 
made  by  him  of  facts  within  his  own  knowl- 
edge, to  which  he  cannot  speak  in  sufBcleut 
detail  without  such  aid,  although  the  mem- 
oranda were  made  in  preparation  for  trial." 
Mr.  Grcenleaf  states  the  general  rule  as  fol- 
lows (1  Greenl.  on,  Bv.  [15th  Ed.]  8  436): 
"Though  a  witness  can  testify  only  to  such 
facts  as  are  within  bis  own  knowledge  and 
recollection,  yet  he  is  permitted  to  refresh 
and  assist  his  memory  by  the  use  of  a  writ- 
ten instrument,  memorandum,  or  enti7  in  a 
book,  and  may  be  compelled  to  do  so  U  the 
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vritiDg  ia  present  In  court  It  does  not  seon 
to  be  necessary  ttaat  the  writing  should  hare 
been  made  by  ttie  witness  himself,  nor  that 
ft  shoald  be  an  original  writing,  provided, 
liter  inspecting  It,  he  can  speak  to  the  facts 
from  his  own  recollection.  So,  also,  where 
ttie  witness  recollects  that  be  saw  the  paper 
while  the  facts  were  fresb  in  bis  memory, 
and  remembers  that  he  then 'knew  that  the 
particulars  therein  mentioned  were  correctly 
stated.  And  it  is  not  necessary  that  the  writ- 
ing thus  used  to  refresh  tue  memory  should 
iudf  be  admissible  In  evidence." 

The  case  of  Brie  Preserving  Company  v. 
MHler.  52  Ckinn.  444,  62  Am.  Rep.  607,  is 
strongly  in  point.  There  the  witness,  for  the 
[lurpose  of  refreshing  his  recollection  as  to 
the  number  of  crates  received  and  the  times 
when  received,  referred  to  certain  memo- 
randa In  his  bands,  which  he  testified  were 
true  copies  of  the  waybills  in  the  office,  all 
of  which  he  bad  examined,  and  that  be  bad 
DO  knowledge  upon  the  subject  other  than 
that  obtained  by  inspection  of  the  waybills. 
The  defendant  objected  to  the  evidence  be- 
came the  original  waybills  were  not  pro- 
doced  and  identified  by  the  witness;  but 
the  court  overruled  the  objection  and  admit- 
ted the  evidence.  On  appeal  to  the  Supreme 
Conrt  of  Errors  tbe  ruling  was  sustained. 
In  its  opinion  tbe  court  said:  "It  is  a  well- 
settled  rule  that  a  witness  may  refer  to 
memoranda,  made  by  himself  or  by  others, 
for  the  purpose  of  refreshing  his  memory; 
bat  It  must  be  for  the  sole  purpose  of  re- 
freshing his  memory,  not  for  the  purpose  of 
gaining  entirely  original  information  from 
them.  Whether  the  witness  In  tbe  present 
case  brought  himself  within  that  rule  it  Is 
not  necessary  for  us  to  decide;  for  the  ob- 
jection taken  was  solely  to  his  use  as  mem- 
oranda of  copies  of  the  waybills,  and  not  tbe 
originals.  This  was  a  matter  of  no  import- 
anca  A  witness  may  refresh  bis  memory  as 
to  dates,  before  leaving  home,  by  turning  to 
entries  on  hla  account  book,  and  may  make 
copies  of  such  entries  to  use  upon  the  witness 
stand.  The  entries  or  memoranda  are  not 
evidence  in  themselves.  They  do  not  go  be- 
fore the  jory.  Their  office  is  solely  to  re- 
fresh the  witness*  recollection,  and  they  are 
his  private  proiterty  for  that  purpose.  If 
the  waybills  bad  been  offered  in  evidence, 
tbe  objection  that  copies,  and  not  originals, 
wpre  Introduced,  would  have  been  pertinent; 
but  that  objection  had  no  pertinency  to  tbe 
case  as  it  stood."  Cases  to  the  same  gen- 
eral effect  are  numerous.  See  Chapln  v. 
Upham.  20  Pick.  467;  Coffin  v.  Vbicent,  12 
Cush.  9S;  Com.  v.  Ford,  130  Mass.  64,  39 
Am.  Rep.  426;  State  v.  Collins,  16  S.  C.  373, 
40  Am.  jRep.  097;  Folsom  v.  Log  Driving 
Co.,  41  -n'iB.  602;    State  v.  Lull,  37  Me.  246. 

It  Is  to  be  obBtrreA  in  the  case  at  bar  that 
the  memorandnm  was  not  ofCered  in  evidence 
and  was  not  read  to  tbe  jury,  bnt  was  only 
^>sed  to  aid  the  witness  In  recollecting  as 
to  the  items  of  damages  claimed  by  him  and 


the  amounts  thereof,  as  they  had  been  noted 
at  or  near  the  times  of  their  occurrence; 
and  imder  tbe  law  as  above  stated  we  fail 
to  see  that  the  court  erred  in  permitting  the 
witness  to  thus  refresh  bis  recollection.  Tbe 
practice  In  this  state,  so  far  as  we  are  aware, 
lias  always  been  to  permit  witnesses  to  re- 
fresh their  memory  in  similar  ways.  State 
V.  Colwell,  3  R.  I.  132.  The  exception  in 
question  Is  therefore  overruled. 

The  second  and  only  ireipalning  exception 
relied  on  by  defendant  is  to  tbe  ruling  of  the 
trial  court  requiring  the  defendant  to  testify. 
In  cross-examination,  as  to  the  sending  to 
the  plaintiffs  of  a  bill  for  storage  by  him  of 
certain  boxes,  etc.,  during  tbe  tenancy  afore- 
said. The  defendant  in  his  testimony  had 
denied  all  knowledge  of  Injury  to  the  plain- 
tlfTs  from  dirt,  etc.,  falling  from  the  celling, 
excepting  four  dollars  damages  to  boxes 
therefrom,  which  amount  he  bad  paid  In  the 
spring;  and  he  had  also  denied  having  seen 
a  letter  coutalnlng  a  statement  of  damages 
claimed  to  have  been  sustained  by  the  plain- 
tiffs, which  letter  and  statement  the  plain- 
tiffs had  sent  to  defendant's  agents  who  had 
charge  of  said  building  and  collected  the 
rents  thereof.    Said  letter  Is  as  foUows: 

"Providence,  R.  I.,  July  31,  1899.  Messrs. 
6.  L.  &  H.  J.  Gross,  Providence,  R.  L— 
Gentlemen:  Inclosed  please  find  a  bill  for 
what  we  consider  due  us  on  account  of  in- 
conveniences we  have  experienced  under  our 
lease  with  Mr.  Greene.  In  the  first  place, 
we  have  bad  an  Inestimable  amount  of  in- 
convenience because  of  the  freight  elevator 
being  shut  down  since  the  power  was  shut 
off  from  the  other  building.  Our  lease  reads 
that  we  shall  have  freight  elevator  as  easy 
of  access  as  the  one  we  started  with.  All 
we  have  had,  except  promises,  Is  tbe  pas- 
senger elevator,  which  is  Inadequate,  as  we 
have  had  to  carry  goods  down  and  pack 
them,  and  also  goods  received  have  bad  to  be 
taken  out  of  case  and  carried  up  as  elevator 
would  carry  them.  The  first  week  power 
was  shut  off  a  motor  was  put  In  our  place 
and  started;  but  It  was  not  of  sufficient  pow- 
er to  run  our  machines,  consequently  it  was 
a  case  of  run  and  shut  down  to  fix  that  mo- 
tor until  another  one  was  put  in.  We  have 
been  annoyed  by  dust,  water,  etc.,  percolat- 
ing through  the  floor,  and  Mr.  Greene  has 
paid  one  bill  for  damages  on  this  score;  but 
that  has  nothing  to  do  with  this  one.  We 
have  showed  him  where  water  and  oil  comes 
through  on  boxes  and  curtains.  One  item  on 
gas  came  from  our  heater  to  run  gas  heater 
he  dad  in  here  when  heat  was  turned  off. 
We  took  average  between  month  previous 
and  month  after.  The  passenger  elevator 
has  been  shut  down  for  a  considerable  length 
of  time  and  was  afterwards  run  on  the  in- 
termittent plan.  We  have  had  to  walk  up 
on  Innumerable  occasions,  and  customers 
have  gone  away  rather  than  climb  the  stairs. 
Respectfully  yours,  Welch  &  Company.  [Dic- 
tated.]" 
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The  bfll  sent  wltb  the  letter  was  as  fol- 
lows: 

April  lOth-Utli,   labor  while  motor  vaa  be- 
ing rapalred  and  Bbrlnkage  on  work t  St  00 

Difference  on  ga«  bill  to  April  21at,  bill  $2.75, 
month  prevloue  88c,  month  after  $1.75,  aver- 

asa  n.n— $2.75  Ian  $1.81 IM 

t7  bozea  spoiled  by  water I  3  89 

Muilln  and  lawn  spoiled  bjr  oil  and  dirt     6  40 

Curtains  spoiled  by  oil  and  dirt 12  00 

U  It 

Extra  cost  of  cases,  cartage,  etc.,  on  account 

of  shipping  inconveniences,  eatlmate 26  00 

June  12,  glass  In  door 3  60 

Damages  on  account  of  two  elevators 100  00 

July— Extra  time  on  getting  goods  In  and  out 

and  pay  for  man  getting  up  lumber t  00 

Goods  and  curtains  soiled 7  00 

Labor  on  goods  soiled 2  00 

$2ein 

Tbe  reply  of  tbe  defendant's  agents  to  this 
letter  was  as  follows: 

"ProYldence,  August  7,  1899.  Messrs. 
Welch  &  Company,  No.  26  Fountain  street, 
City— Gentlemen:  Tour  favor  of  July  Slst 
came  duly  to  hand,  and  contents  noted.  The 
matter  will  be  brought  to  the  attention  of 
Mr.  Greene,  and  he  will  give  it  prompt  at- 
tention. Tours,  respectfully,  G.  L.  &  H.  J. 
Gross,  by  James  H.  Hurley." 

On  September  19, 1809,  the  following  letter 
was  sent  to  the  plaintllTs,  namely: 

"Providence,  September  19th,  1899. 
Messrs.  Welch  &  Company,  Greene  Building, 
Providence,  B.  I.— Gentlemen:  We  take 
much  pleasure  In  inclosing  bill  given  to  us 
for  collection  as  agents  of  the  Greene  Build- 
ing, in  which  you  are  a  tenant.  We  will 
call  on  you  at  an  early  date  in  regard  to 
this  matter.  Tours,  respectfully,  G.  L.  &  H. 
J.  Gross,  by  James  H.  Hurley.  [Dictated.] 
Inclosure." 

Tbe  bill  which  accompanied  this  letter  was 
as  follows: 

ProTldenca,  R.  I.,  September  Ist,  1899. 
Messrs.  Welch  A  Company,  to  Forrest  Oreene,  Dr. 

To  storage  in  basement  to  data 1140  00 

"        "        first   floor 80  00 

"        ••        third      "  15  00 

"        ••        fourth   "  80  00 

1245  00 

Although  the  defendant  denied  all  knowl- 
edge of  the  correspondence  aforesaid,  he  ad- 
mitted that  he  sent  said  bill  for  storage  to 
the  plaintiffs.  The  object  of  plaintiffs'  coun- 
sel in  Inquiring  about  this  bill  was  to  lay 
the  foundation  for  contradicting  him  later 
on  by  showing  that  he  had  seen  and  did 
know  all  about  tbe  letter  of  July  31st,  and 
the  claim  for  damages  contained  therein; 
that  he  had  conferred  with  his  agents  regard- 
ing the  same,  and  had  then  made  up  his  bill 
to  offset  the  claim  made  to  his  agents  by  the 
plaintiffs.  The  evidence  was  also  offered  for 
the  purpose  of  discrediting  or  impeaching 
the  defendant's  testimony;  and  so  long  as 
the  testimony  objected  to  "was  followed  up 
by  the  plaintiffs'  counsel  by  calling  Mr. 
James  H.  Hurley,  who  squarely  contradicted 
the  defendant  in  several  Important  particu- 
lars, we  tlilnk  the  ruling  of  the  court  here 
complained  of  was  correct.  Hurley  testified 
that  he  had  charge  of  the  real  estate  depart- 
ment in  tbe  office  of  Gross;   that  the  letter 


of  July  81st,  with  bill  inclosed,  was  received 
by  them,  and  that  on  receiving  It  they  re- 
ferred it  to  Mr.  Greene;  that  Mr.  Greene 
was  in  their  ofRce  frequently,  and  that,  as 
soon  as  be  called,  the  letter  was  handed  to 
him;  and  that  in  reply  thereto  he  stated 
tliat  he  would  have  a  bill  in  set-off  for  stor- 
age of  boxes  and  cases,  or  something  of  that 
sort,  that  the  concern  stored  in  the  hall  or 
in  rooms  which  they  did  not  hire.  Tbe  Tvit- 
ness  further  testified  that  he  had  more  tban 
one  conversation  with  the  defendant  about 
this  matter;  that  the  bill  of  the  plaintiffs 
was  talked  over  quite  a  little,  and  that  an- 
swer to  the  plaintiffs  was  not  made  until 
after  the  defendant  had  been  called  ap  on 
the  telephone  in  regard  to  it;  and  that  It 
was  understood  that  they  were  to  snbmit 
the  bill  for  storage  to  offset  the  plaintiffs' 
claim,  and  that  In  pursuance  thereof  sucb 
a  bill  was  sent  to  tbe  plaintiffs.  As  we  find 
no  error  in  i>ermltting  the  plaintiffs  to  offer 
tbe  testimony  in  question,  the  exception 
must  be  overruled. 

Exceptions  overruled,  petition  for  new  trial 
denied,  and  case  remanded  for  judgment  on 
the  verdict 


McDERMOTT   v.   ST.   WILHELMINA 

BBNEV.  AID    SOC. 

(Supreme   Oourt   of  Rhode   Island.     Dee,    18, 

1902.) 

BENEFIT  ASSOCIATION— ELECTION  OP  OFFI- 
CER—MAJORITY  OF  VOTES  CAST— NECESSITY 
-ESTOPPEL  TO  DENT  BLBCTXON— MEMBERS 
NOT    PRESENT  —  PHYSICIAN  —  ACTION     FOR 

SERVICES  —  EVIDENCE  —  ADMISSIBILITY  — 
ASSUMPSIT— EXECUTED  CONTRACT— COMMON 
COUNTS-INSTRUCTIONS. 

1.  The  constitution  of  a  voluntary  charitable 
association  provided  that  a  physician  should  be 
choEen  at  the  regular  election  of  the  society, 
nnd   that  the  election   of  ofDcers  should  take 

Slace  at  the  regular  meetings  in  January  and 
uly.  It  also  provided  that,  when  there  were 
more  than  two  candidates  for  oflSce,  at  every 
successive  ballotinf;  the  person  receiving  the 
least  number  of  votes  should  be  dropped,  and 
the  voting  should  continue  in  this  manner  un- 
til one  candidate  received  a  majority  over  all. 
It  bad  been  the  custom  ^o  elect  officers  In 
.Tune  and  December.  At  the  last  regular  meet- 
inz  in  December  a  person  was  declared  elected 
physician,  though  he  received  a  plurality,  and 
not  a  majorIt.v.  of  the  ballots.  No  dissent  was 
expressed  to  the  announcement  of  his  election. 
Held,  thnt  the  failure  to  receive  a  majority  did 
not  invalidate  bis  election,  especially  in  view 
of  tbe  society's  customary  departure  from  its 
rules  as  to  the  time  of  electious. 

2.  The  retord  of  a  voluntary  charitable  as- 
sociation showed  that  a  certain  person  was 
elected  its  physician  at  a  regular  meeting  of 
tbe  society.  It  showed  that  at  a  special  meet- 
ing held  later  the  society  recognized  snch  elec- 
tion by  directing  the  secretary  to  notify  the 
incumbent  of  his  discharge.  Still  later  another 
person  was  chosen  as  physician  "for  the  bal- 
ance of  the  present  term.  Held,  that  the  so- 
ciety was  estopped  to  deny  the  regularity  of 
the  election  of  the  first  incumbent. 

3.  The  fact  that  an  officer  was  declared  elect- 
ed at  a  meeting  of  a  voluntary  association, 
though  he  received  a  plurality,  Instead  of  a 
majority,  of  the  votes,  as  required  by  the  con- 
stitution, will  not  prevent  his  election  binding 
absent  members;    it  appearing  that  the  society 
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bad  regarded  Itself  a»  aomewhat  at  liberty  to 
depart  from  ita  rules  goTeming  electious. 

4.  In  an  action  hj  a  physician  against  a  roU 
nntary  association  to  recover  compensation  aa 
its  medical  officer,  plaintiff  introduced  a  news- 
paper notice  that  he  had  resumed  practice  aft- 
CT  an  illness.  At  the  time  of  plaintiff's  elec- 
tion as  medical  officer,  it  was  known  that  he 
had  been  ill,  and  doubts  were  entertained  by 
some  members  as  to  whether  he  wonld  be  aUe 
to  resnme  his  duties.  The  newspaper  notice 
was  referred  to  by  plaintiff  when  accepting  his 
election,  and  was  b^ore  the  society  later  when 
Mb  action  was  rescinded.  Held,  that  the  no- 
tice was  admissible  to  show  that  plaintiff  was 
physically  competent  to  discharge  his  official 
duties  when  elected. 

5.  Ereu  if  irrelevant,  the  notice  was  of  such 
small  acconnt  that  it  could  not  have  prejudiced 
the  society's  rights,  and  afforded  no  ground  tor 
a  new  trial. 

6.  When  a  contract  has  been  fully  executed, 
and  nothing  remains  to  be  done  but  the  pay- 
ment of  the  price  agreed  on,  plaintiff  may  de- 
clare on  the  common  counts  In  indebitatus  aa- 
•ampsit. 

<.  In  an  action  by  a  physician  against  a  yol- 
ontary  association  to  recover  compensation  as 
its  medical  officer,  Uie  main  issue  was  whether 
plaintiff  had  been  properly  elected,  and  had  ac- 
cepted before  the  election  was  rescinded.  It 
appeared  that  he  had  previously  served  the  so- 
oety  at  a  certain  rate  per  capita  of  member- 
ship. HM,  that  an  instructioa  that  when  one 
enters  the  service  of  another  for  a  definite  pe- 
riod, and  eontinnes  in  the  employment  after- 
wards without  any  new  contract,  the  presump- 
tion is  that  the  employment  is  continued  on  the 
terms  of  the  original  contract,  was  not  so  for- 
eitm  to  tbe  issues  as  to  be  error. 

8.  In  an  action  by  a  physician  for  compensa- 
tion as  medical  officer  of  a  voluntary  associa- 
tion, the  conrt  instructed  that,  if  plaintiff  was 
entitled  to  recover  at  all,  he  should  have  all 
that  he  claimed,  and  a  verdict  for  that  amount 
was  returned.  Held,  that  a  further  Instruction 
that  a  request  from  the  association  to  render 
services  for  it  implied  sn  agreement  to  pay 
him  what  his  services  were  worth  wag  harm- 
leas  error. 

AaBtunpsit  by  Bernard  F.  McDermott 
asainat  Oie  St  Wllhelmina  Benevolent  Aid 
Society.  On  petition  of  defendant  for  a  new 
trial.    Denied. 

Argrned  before  STINlfiSS,  O.  J.,  and  TIL- 
IXSGHAST  and  ROGERS,  JJ. 

William  M.  P.  Bowen,  for  plaintiff.  Frank- 
lin P.  Owen,  for  defendant 


TIIiLINOHAST,  J.  This  is  assumpsit  to 
recover  tbe  snni  of  $90,  which  the  plaintiff 
dainu  to  be  due  and  owing  to  him  from  the 
dtfendants  for  professional  services,  under  a 
contract  entered  Into  between  him  and  the 
defendants  on  the  28th  day  of  December,  1900. 
The  action  is  brought  against  the  Individual 
members  of  said  society,  associated  together 
imder  the  name  aforesaid.  At  tbe  trial  of 
the  case  tn  tbe  district  court  of  the  Slxtb 
Judicial  district,  a  decision  was  rendered  In 
fkTor  of  tbe  plaintiff  for  the  amount  claimed, 
wbereapon  tbe  case  was  taken  to  tbe  common 
pleas  division  for  a  jury  trial  ui>on  the  de- 
fendants' claim  tberefor,  and  upon  trial  In 
that  court  tbe  plaintiff  recovered  a  verdict 

f  1  a«*  Assumpsit,  Aetion  of,  vol.  C  Cut.  Dig. 
I  IT. 


for  tbe  fnll  amount  of  said  claim,  with  In- 
terest Tbe  case  is  now  before  ns  npon  tbe 
defendants'  petition  for  a  new  trial  on  tbe 
grounds  (1)  that  the  verdict  was  against  tbe 
evidence,  and  (2)  that  certain  rulings  of  the 
common  pleaa  division  made  during  the  trial 
were  erroneous. 

1.  Tbe  plaintiff  is  a  physician,  and  the  de- 
fendant society  Is  a  voluntary  association 
organized  for  tbe  purposes  of  charity.  The 
plaintiff  was  first  employed  by  tbe  defendant 
society  In  July,  1809,  and  rendered  services 
during  tbe  period  for  which  he  was  then  em- 
ployed, except  that  he  was  111  and  absent  for 
a  while  during  the  autumn  and  early  winter 
of  1900,  prior  to  the  period  now  sued  for,  and 
bis  place  was  taken  by  a  substitute.  Dr.  Gray. 
Tbe  rate  originally  agreed  upon  In  1899  was 
tbe  same  as  that  now  sned  for,  namely,  ten 
cents  a  montb  for  each  member  of  tbe  society 
In  financial  standing;  and  no  different  con- 
tract was  entered  Into  between  tbe  parties 
at  tbe  time  when  the  plaintiff  was  last 
elected. 

Article  9  Of  the  constltntlon  of  the  defend- 
ants society,  In  force  during  the  period  In 
question,  provides  as  follows: 

"Section  1.  There  shall  be  a  physician  at- 
tached to  this  society,  whom  tbe  members 
can  consult  at  any  time. 

"Sec.  2.  The  physician  shall  be  chosen  by 
tbe  society  at  the  regular  elections  of  the 
society,  and  shall  serve  for  six  months. 

"Sec.  3.  The  physician  shall  receive  such 
sum  per  month,  per  annum,  per  member,  as 
may  be  agreed  between  him  and  the  society, 
from  time  to  time,  to  be  paid  at  the  expira- 
tion of  each  quarter. 

"Sec.  4.  The  financial  secretary  shall  fur- 
nish tbe  physician  with  a  list  of  all  members 
in  good  standing  and  entitled  to  benefits, 
at  the  beginning  of  each  year;  also  notify 
blm  of  all  who  are  In  arrears  and  all  that 
have  been  reinstated. 

"Sec.  5.  Every  member  applying  for  med- 
ical advice  must  present  her  card  of  member- 
ship If  the  doctor  requests  her  so  to  do." 

Article  3,  §  4,  of  the  constitution  provides 
that  "the  Section  of  ortcers  shall  take  place 
at  tbe  regular  meetings  In  January  and 
July,"  and  article  1  of  the  by-laws  of  tbe 
society  provides  that  its  meetings  shall  be 
held  on  tbe  second  and  fourth  Fridays  of 
each  montb,  at  8  o'clock.  It  bad  been  tbe 
custom,  however,  for  some  time  before  tbe 
election  In  question,  to  elect  ofilcers  In  June 
and  December. 

At  the  last  regnlar  meeting  in  December, 
1900  (held  on  December  28tb),  tbe  plaintiff 
was  declared  elected  tbe  physician  of  the 
society,  and  tbe  president  directed  the  cor- 
responding secretary  to  notify  him  of  bis 
election.  Although  tbe  plaintiff  did  not  re- 
ceive a  majority  of  all  the  ballots,  be  was 
declared  elected  the  physician  of  the  society; 
and  this  was  acquiesced  In  by  all  tbe 
members  thereof  who  were  present  at  this 
regular  meeting.    Tbe  records  of  the  meet- 
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Ing  state  that  the  plaintiff  was  duly  elected, 
"provided  he  answered  the  corresponding 
secretary's  letter."  On  December  80,  1000, 
the  secretary  sent  a  notice  to  the  plaintiff, 
by  mall,  of  his  election,  directing  It  to  Ash- 
ton,  R.  I.,  from  which  place  It  was  forwarded 
to  the  plaintiff  at  Providence,  where  he  had 
returned,  and  was  received  by  him  on  Jan- 
uary 1,  laoi.  On  January  3,  1901,  the  plain- 
tiff duly  mailed  his  acceptance  of  the  offer 
of  contract,  made  by  the  society,  to  the  cor- 
responding secretary  thereof.  This  was  done 
before  he  received  the  notice  of  the  with- 
drawal of  the  offer  of  contract  by  the  society, 
hereinafter  referred  to.  The  plaintiff's  sub- 
stitute, Dr.  Gray,  in  October,  1900,  received 
the  list  of  the  society's  members,  and  the 
plaintiff  himself  was  notified  of  some  mem- 
bers In  arrears  and  of  some  members  In 
good  standing  during  the  period  in  question. 
He  testifies  that  be  performed  whatever  serv- 
ices were  required  of  him  during  the  period- 
for  which  be  was  elected,  and  that  these 
services  Included  quite  an  amount  of  regular 
professional  work.  At  a  special  meeting  of 
said  society,  held  on  January  2,  1901,. the 
object  of  which  meeting  was  to  elect  a  doctor 
for  the  society,  Dr.  Boucher  was  elected  to 
that  position,  and  the  corresponding  secre- 
tary was  directed  to  notify  the  plaintiff  that 
his  services  were  no  longer  required.  At  a 
subsequent  meeting  of  the  society,  held  on 
January  11,  1901,  It  was  "moved  and  second- 
ed that  all  business  transacted  at  our  special 
meeting  stand  legal;  moved  and  seconded 
that  Dr.  Boucher  shall  be  doctor  for  the 
balance  of  the  present  term."  In  pursuance 
of  the  action  taken  by  the  society  at  said 
special  meeting,  the  corresponding  secretary 
notified  the  plaintiff,  by  mall,  that  his  services 
were  no  longer  required.  The  letter  contain- 
ing this  notice  was  posted  at  Providence  on 
January  3,  1901,  at  4  p.  m.,  and  was  received 
by  the  plaintiff  oh  the  evening  of  the  follow- 
ing day. 

The  first  point  relied  on  by  defendants' 
counsel  is  that  the  plaintiff  is  pot  entitled 
to  compensation  for  services  to  Individual 
members  of  the  society;  that  he  must  stand 
or  fall  upon  his  right  to  claim  that  the  con- 
tract was  entered  Into  with  him  on  the  28th 
of  December,  1900.  Assuming  that  by  this 
statement  counsel  means  that,  in  order  to. 
entitle  the  plaintiff  to  recover,  he  must  prove 
that  he  was  legally  elected  to  the  office  or 
position  of  physician  to  said  society,  and  that 
he  accepted  said  office  or  position  before 
receiving  notice  of  the  withdrawal  of  the 
offer  made  to  him  In  manner  aforesaid,  we 
concur  in  the  position  taken.  Moreover,  we 
do  not  understand  that  the  plaintiff  is  suing 
for  compensation  for  services  rendered  to 
individual  members,  but  that  be  Is  suing 
simply  on  the  contract  which  he  claims  to 
have  made  with  the  society.  His  bill  shows 
this.  It  is  as  follows:  "Providence,  R.  I., 
July  1,  1901.  St  Wlihelmlna  Benevolent  Aid 
Society,   of  Providence,   K.  I^  and   Branch 


Xo.  S26  of  the  O.  L.  B.  TT.  of  America.  To 
Bernard  F.  McDermott,  M.  D.,  Dr.  To  pro- 
fessional services  from  January  1,  1901,  to 
July  30,  1901,  both  inclusive,  for  150  mem- 
bers of  the  society,  at  ten  (10)  cents  a  month 
each,  covering  a  period  of  six  months,  in  ac- 
cordance with  contract  vrith  the  society,  $90.- 
00."  This  testimony  as  to  services  to  Indi 
vidual  members  was  offered  simply  for  the 
purposes,  as  we  understand  It,  of  showing 
that  the  plaintiff  regarded  himself  as  the 
legally  appointed  physician,  and  also  that  he 
had  in  good  faith  discharged  the  duties  Im- 
posed upon  him  as  such  physician  during  the 
period  for  which  he  was  employed. 

The  only  question  to  be  considered,  then, 
in  connection  with  defendants'  first  point. 
Is  whether  the  plaintiff  and  the  defendant 
society,  representing  the  defendants  Individ- 
ually, entered  Into  binding  contract  relations 
in  the  premises.  The  defendants  claim  that, 
being  a  mere  voluntary  association,  they  are 
not  bound  by  any  contract  entered  Into  with 
the  plaintiff,  unless  that  contract  was  enter- 
ed into  In  strict  accordance  with  the  consti- 
tution and  by-laws  of  the  association,  and 
that  in  any  event  those  members  of  the  so- 
ciety who  were  not  present  when  the  elec- 
tion relied  on  by  the  plaintiff  took  place  can- 
not be  held  liable,  unless  the  action  of  the 
society  was  had  in  strict  accordance  with 
the  constitution  and  by-laws.  As  hereinbe- 
fore stated,  the  plaintiff  did  not  receive  a 
majority  of  all  the  votes  cast  at  the  meet- 
ing of  the  society  held  on  December  28, 
1900.  The  testimony  of  the  defendants'  wit- 
ness, Julia  O'Donnell,  the  president  of  the 
society,  who  presided  at  said  meeting,  re- 
garding the  number  of  votes  cast  for  and 
whom,  etc.,  was  that  the  plaintiff.  Dr.  Mc- 
Dermott, received  23  votes,  and  that  Dr. 
Boucher  received  16  or  17  votes;  also,  that 
the  plaintiff  did  not  receive  a  maiorlty  of 
all  the  votes  cast,  but  th.at  he  did  receive 
more  than  any  other  candidate,  and  that  no 
ottier  ballot  was  taken  after  the  one  in  wMcb 
he  received  the  number  aforesaid.  She  also 
testified  that  she  then  declared  Dr.  McDer- 
mott elected,  and  directed  the  secretary  to 
notify  him  of  his  election.  No  objection  was 
made  to  these  proceedings.  Section  6  of  ar- 
ticle 3  of  the  constitution  provides  that: 
"When  there  are  more  than  two  candidates 
for  any  office,  at  every  unsuccessful  ballot- 
ing the  person  receiving  the  lowest  number 
of  votes  shall  be  dropped.  The  voting  shall 
continue  in  this  manner  until  one  candidate 
has  received  a  majority  over  all."  We  do 
not  think  that  the  irregularity  referred  to  In 
connection  with  the  election  of  the  plaintiff 
as  the  physician  of  the  society  can  properly 
be  held  to  render  the  action  void.  It  was 
merely  a  technical  violation  of  the  rule  re- 
ferred to,  and  It  was  doubtless  competent 
for  the  society,  if  it  saw  fit,  as  It  evidently 
did,  to  dispense  with  the  formality  of  taking 
a  second  vote.  Moreover,  by  allowing  the 
president  to  declare  the  plaintiff  elected  to 
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said  position  without  dissent  on  the  part  of 
any  one  present,  his  election  was  practically 
niade  tmanimons.  Again,  the  record  of  the 
society  shows  that  the  plaintiff  was  elected 
at  a  regular  meeting  thereof.  It  also  shows 
that  at  the  special  meeting  held  on  January 
2,  1901,  the  society  recognized  the  fact  that 
the  plalntur  was  occupying  the  position  to 
which  he  had  thus  been  chosen  by  directing 
the  secretary  to  notify  him  of  his  discharge 
therefrom:  and  at  a  subsequent  meeting  of 
the  society,  held  on  January  11,  1901,  the 
plaintUTs  election  to  said  position  was  still 
farther  recognized  by  adopting  and  ratifying 
the  doings  of  said  special  meeting,  and  by 
choosing  Dr.  Boucher  as  the  society  physi- 
cian "for  the  balance  of  the  present  term." 

In  view  of  all  these  facts,  we  think  the 
defendants  are  clearly  estopped  irom  setting 
up  said  technical  irregularity  as  a  defense  to 
the  plaintiff's  right  of  recovery.  It  Is  mat- 
ter of  common  knowledge  that  both  corpora- 
tions and  TOluhtary  associations  often  disre- 
gard, to  some  extent,  the  strict  rules  of  pro- 
cedure prescribed  in  their  charters  or  by- 
laws In  transacting  their  Internal  affairs: 
bnt,  so  far  as  we  are  aware,  the  courts  have 
not  held  that  such  technical  variation  from 
prescribed  forms  relieved  them  from  liability 
to  outside  parties  doing  business  with  them 
In  good  faith  upon  the  strength  of  what  ap- 
peared by  their  own  records  to  have  been 
regularly  and  properly  done.  Thus,  in  Fire 
Insurance  Co.  v.  Schettler,  38  111.  160,  It  was 
held  that,  notwithstanding  the  charter  of  an 
Insurance  company  required  their  contracts 
of  insurance  to  be  executed  in  a  particular 
mode,  yet,  if  they  adopted  a  different  mode 
and  received  the  benefit  of  the  contract,  they 
would  be  bound  by  it.  In  the  case  of  In- 
dustrial Trust  Company  v.  Green,  17  B.  I. 
586,  23  Atl.  914.  17  L.  R.  A.  202,  Stlness, 
J.,  In  delivering  the  opinion  of  the  court, 
said:  "Many  things  may  be  done  improper- 
ly by  an  association;  but  If  Its  members 
acquiesce  in  them,  and  go  on  as  though  they 
Were  right,  they  will  be  bound  by  them." 
See,  also,  1  Bacon,  Benefit  Societies  (New  Ed.) 
f  40;  2  Mor.  Corp.  i  752;  Henry  v.  Jackson, 
37  Vt  431.  In  this  connection  it  is  perti- 
nent to  remark  that  It  appears  that  It  had 
been  the  custom  of  the  defendant  society  to 
elect  Its  officers  In  June  and  December  of 
each  year.  Instead  of  electing  them  in  Jan- 
nary  and  July,  as  required  by  section  4  of 
article  3  of  the  constitution;  and  also  Its 
custom  bad  been  to  choose  Its  physician  at 
the  same  time,  although  by  section  2  of  arti- 
cle 9  he  is  required  to  be  chosen  at  the  time 
of  the  regular  election.  This  shows  that  the 
association  regarded  Itself  at  liberty  to  in- 
formally modify  Its  rules  to  some  extent; 
and  therefore  It  clearly  has  no  ground  for 
complaint  when  a  stranger  to  its  particular 
methods  of  transacting  business  Insists  that 
such  modifications  shall  not  affect  his  rights. 

2.  Of  course,  we  need  cite  no  authorities 
In  support  of  the  plalntilTs  claim  that  the 


contract  with  the  defendant  society  was  con- 
summated upon  his  depositing  his  accept- 
ance thereof  in  the  mail,  as  aforesaid;  the 
Jury  having  found,  as  they  must  have  done, 
under  the  Instruction  of  the  court,  that  the 
acceptance  was  made  within  a  reasonable 
time  after  notice  of  plaintiffs  election. 

3.  As  to  the  contention  of  defendants' 
coimsel  that  in  any  event  those  members  of 
the  society  who  were  not  present  when  the 
plaintiff's  election  took  place  cannot  be  held 
liable  in  this  action,  we  are  of  the  opinion 
that  it  is  untenable.  The  presumption  Is 
that  each  person,  upon  becoming  a  member 
of  an  association  of  this  sort,  knows  and 
consents  to  be  governed  by  the  rules  there- 
of; and  hence  whatever  action  Is  properly 
taken  thereunder  by  the  association  Is  as 
binding  upon  those,  members  who  were  ab- 
sent at  the  time  it  was  taken  as  upon  those 
who  were  present.  See  Supreme  Lodge,  etc., 
v.'  Knight,  117  Ind.  496,  20  N.  B.  479,  3  I* 
R.  A.  409.  This  individual  llabUIty  arises, 
not  on  the  ground  that  the  members  of  such 
an  association  are  partners,  for  they  are  not 
(Textile  Workers'  Union  v.  Barrett,  19  R. 
I.  663,  30  Atl.  5),  but  on  the  ground  that 
the  society  Is  their  agent  In  the  premises; 
and  hence  they  are  bound  by  Its  acts  if  done 
withta  the  scope  of  its  authority.  In  Mech- 
em  on  Agency,  i  69,  the  author  says:  "The 
power  of  appointing  agents  may  rest  with  a 
single  individual  or  with  a  number  of  in- 
dividuals. It  rests  with  a  single  Individual 
in  those  cases  in  which  he  is  the  only  per- 
son authorized  to  make  the  appointment,  and 
also  In  those  cases  In  which  be.  In  common 
with  others  or  as  the  representative  of  oth- 
ers, has  the  power  to  make  it  It  rests  with 
a  number  of  Individuals  in  those  cases  where 
the  conjoint  action  of  all  is  necessary  in 
dealing  with  the  subject-matter."  The  same 
author  also  says  (see  section  72)  In  referring 
to  associations,  clubs,  societies,  etc.,  "that  It 
is  now  quite  generally  settled  that  such  or- 
ganizations are  not  partnerships,  and  that 
the  members  are  not  liable  as  partners,  but 
that  their  liabllll^  is  to  be  determined  upon 
the  rules  of  principal  and  agent  The  prin- 
ciple which  applies  here  is  the  familiar  one 
that  no  person  can  be  charged  upon  a  con- 
tract alleged  to  have  been  made  upon  his 
responsibility,  unless  It  can  be  shown  that 
to  the  making  of  that  contract  upon  his 
responsibility  he  has  given  his  express  or 
Implied  assent  This  assent  may  be  express- 
ed In  a  variety  of  ways  and  at  one  of  sev- 
eral times.  It  may  have  been  given  in  ad- 
vance by  consenting  to  be  bound  by  all  con- 
tracts of  a  certain  kind  that  may  be  made 
In  the  future;  it  may  be  given  contempo- 
raneously with  the  making  of  the  contract; 
and  it  may  also  be  inferred  from  a  subse- 
quent ratlflcatiou.  Thus,  where  it  Is  a  part 
of  the  scheme  or  purpose  of  the  organiza- 
tion, as  provided  by  its  articles  of  associa- 
tion, charter,  constitution,  or  by-laws,  that 
certain  contracts  or  obligations  In  behalf  and 
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upon  tbe  credit  ot  the  organization  may  be 
entered  Into  either  upon  the  vote  of  a  ma- 
J(»1ty  or  at  the  discretion  of  tbe  committee 
or  officer,  or  upon  an;  other  lawful  contin- 
gency or  eTcnt,  every  person  who  becomes 
a  member  by  so  doing  impliedly  consents  In 
advance  to  be  bound  by  any  contract  or  obli- 
gation of  the  kind  contemplated,  entered  into 
under  the  circumstances  prescribed."  See, 
also,  Lawler  v.  Murphy,  68  Ck>nn.  294,  20  AtL 
467, 8  L.  R.  A.  113;  White  v.  Brownell,  2  Ualy, 
829.  As  what  we  have  thus  said  covers  all  of 
tbe  exceptions  taken  by  defendants'  counsel 
touching  the  plaintiff's  election  and  his  gen- 
eral right  of  recovery,  as  well  as  the  par- 
ticular one  above  discussed,  there  Is  no  oc- 
casion for  considering  those  exceptions  sep- 
arately. 

The  defendants'  next  exception  Is  based 
upon  a  rtdlng  of  the  trial  court  whereby  the 
plaintiff  was  allowed  to  Introduce  In  evidence 
a  newspaper  notice  that  he  had  resumed  his 
practice  after  a  period  of  Illness.  At  the 
time  of  the  plalntlfTs  election  to  said  position 
it  was  known  to  the  society  that  be  had  been 
ill,  and  it  is  evident  that  some  doubt  was 
entertained  by  some  of  the  members  as  to 
whether  be  would  be  able  to  resume  his  prac- 
tice by  the  Ist  of  January,  1901.  It  was 
stated  by  one  of  the  members  at  said  meet- 
ing that  he  would  be  on  duty  the  first  of  the 
new  year,  as  be  in  fact  was.  This  news- 
paper notice  was  referred  to  by  the  plaintiff 
in  his  formal  acceptance  of  the  election  in 
question,  and  was  also  before  the  society  on 
the  evening  of  January  2,  1901,  when  the 
order  of  withdrawal  aforesaid  was  made. 
The  evident  purpose  of  its  introduction  was 
to  show  that  the  plaintiff  was  physically 
competent  to  discharge  the  duties  of  said 
office  at  tbe  time  when  he  was  elected;  and, 
although  its  probative  force  In  this  direction 
was  evidently  very  slight,  yet.  In  view  of 
the  circumstances,  we  cannot  say  that  it  was 
wholly  irrelevant  At  any  rate,  it  was  of 
such  small  account  that,  even  If  erroneously 
admitted,  It  was  not  of  such  a  character  as 
to  have  possibly  prejudiced  the  defendants' 
rights,  and  hence  is  no  ground  for  a  new 
trial.  Collier  v.  Jenks,  19  R.  I.  493,  34  Atl. 
998;  York  v.  Stiles,  21  R.  I.  225,  42  Atl.  876; 
Schnable  v.  PubUc  Market,  24  R.  I.  480,  53 
Ati.  C34;  Ames  v.  Potter,  7  R.  I.  209.  The 
exception  to  the  refusal  of  the  trial  court  to 
instruct  the  Jury  that  the  plaintiff  was  not 
entitled  to  recover,  because  be  had  not  de- 
clared specially  on  the  contract  of  employ- 
ment, is  clearly  untenable. 

4.  When  a  contract  has  been  fully  exe- 
cuted, and  nothing  remains  to  be  done  but 
the  payment  of  the  price  agreed  on,  tbe 
plaintiff  may  declare  specially  on  the  con- 
tract, or  he  may  rely  on  the  common  counts 
m  Indebitatus  assumpsit  Dermott  v.  Jones, 
2  Wall.  1,  17  L.  Ed.  762;  Ency.  PI.  &  Prac. 
▼oL  2,  p.  1009,  and  cases  In  note  1. 

Among  the  plaintiff's  requests  to  charge 
the  Jury,  which  were  granted  subject  to  de- 


fendants' exceptions,  were  the  following: 
"(2)  When  one  enters  Into  the  service  of  an- 
other for  a  definite  period,  and  continues  In 
the  employment  after  the  expiration  of  that 
period  without  any  new  contract  the  pre- 
sulnption  Is  that  the  employment  is  contta- 
ued  on  the  terms  of  the  original  contract 
(3)  An  express  request  from  the  defendants 
to  the  plaintiff  to  render  services  for  them 
Implies  an  agreement  on  the  defendants'  part 
to  pay  the  plaintiff  what  his  services  are 
reasonably  worth."  Defendants'  counsel 
states  in  bis  brief  that  he  insists  upon  these 
exceptions,  because,  while  the  requests  may 
be  true  as  propositions  of  law,  they  had  no 
bearing  upon  tbe  points  in  Issue  In  tbe  case, 
and  hence  to  charge  them  was  to  confuse 
the  Jury,  and  cause  them  to  believe  that  oth- 
er matters  were  In  issue  than  those  that 
really  were,  and  thereby  divert  their  minds 
from  the  real  points  In  Issue,  which  were: 
Was  Dr.  McDermott  duly  elected  physician? 
and  did  be  accept  within  a  reasonable  time? 

5.  We  think  the  first  of  said  requests  waa 
pertinent  because  tbe  case  shows  that  no 
compensation  was  expressly  fixed  upon  by 
the  society  at  the  time  of  plaintiff's  election; 
and,  as  it  appears  that  he  had  previously 
served  the  defendants  In  the  same  capacity 
at  a  given  rate  per  capita,  the  presumption 
was,  in  the  absence  of  any  statement  or 
agreement  to  the  contrary,  that  his  compen- 
sation would  be  the  same  as  that  previous- 
ly paid.  Booth  v.  Rubber  Co.,  19  R.  L  696. 
36  Atl.  714. 

6.  As  to  the  second  of  said  requests,  we 
fall  to  see  that  it  was  strictly  pertinent  be- 
cause the  court  had  already  Instructed  the 
Jury,  and  very  properly  so,  that,  if  they 
found  that  the  plaintiff  was  entitled  to  re- 
cover, their  verdict  should  be  for  the  sum 
of  $90,  with  interest;  and  tills  was  all  he 
claimed.  Moreover,  the  court  had  already 
refused  to  instruct  the  Jury,  in  accordance 
with  tbe  defendants'  fifth  request  "that  Dr. 
McDermott,  if  he  recovers  at  all,  can  only 
recover  what  his  services  are  reasonably 
worth."  But  conceding,  as  we  do,  that  said 
third  request  was  not  pertinent  yet  we  fall 
to  see  that  it  could  have  prejudiced  the  de- 
fendants or  the  Jury  in  the  least  Indeed,  it 
Is  very  evident  from  the  verdict  rendered 
that  the  Jury  were  neither  confused  nor  mis- 
led by  the  Instruction,  as  they  followed  the 
instruction  previously  given  by  the  court  as 
to  the  amount,  as  they  clearly  should  have 
done  under  the  evidence  In  the  case;  that 
is  to  say,  the  evidence  shows  that  it  the 
plaintiff  was  entitled  to  recover  at  all,  be 
was  eutltied  to  recover  that  amount  and  no 
more. 

Some  other  exceptions  were  taken  by  the 
defendants'  counsel  during  the  trial;  but  up- 
on careful  examination  thereof  we  fall  to ' 
find  that  they  are  material  to  the  question 
In  issue,  and  hence  they  need  not  be  par- 
ticularly considered.  The  evidence  la  suffi- 
cient to  sustain  the  verdict 
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Exceptions  oyermled,  petition  for  new  trial 
Jellied,  and  case  r^nauded  for  Judgmeot  on 
the  Terdict 


SINGER  et  aL  T.  FIDELITY  &  DBPOSIT 
OO.  OF  MARYLAND. 

iConrt  of  AK>eal8  of  Maryland.    Jan.  15,  190S.) 

COSTS-COUNSEL  FEES. 

L  Under  AcU  1888,  c.  123,  {  315,  declarins 
that  if  the  defendaiit  shall  dispute  the  whole  or 
tnj  part  of  the  plaintiff's  demand  in  certain  a(>- 
tioiu,  and  npon  trial  of  the  case  the  plaintiff  , 
shall  recover  a  jndnnent  for  an^  portion  of  the 
demand  so  disputed,  the  plaintifF  shall  be  al-  ; 
lowed,  in  addition  to  the  costs  of  the  suit,  rea- 
souable  connsel   fees,   counsel  fees  so  allowed 
are  DO  ^rt  of  the  costs  of  the  suit,  so  that  ; 
where  a  jndgmeut  for  plaintiffs,  in  which  coun- 
sel fee  had  been  allowed  them,   was  reversed 
OD  appeal,  witli  direction  that  defendants  pay 
the  costs,  they  could  not  be  compelled  to  pay 
CDousel  fees. 

Appeal  from  superior  cotot  of  Baltimore 
city;  DanL  GImad  Wright,  Judge. 

Action  by  Frank  O.  Singer  and  another 
against  the  Fidelity  &  Deposit  Company  of 
Maryland.  From  an  order  granting  a  mo- 
tion to  quash  a  writ  of  fl.  fa.,  plaintiffs  ap- 
peal   AfBrmed. 

Argued  before  McSHmtRY,  C.  J.,  and 
TOWLBR,  BRISCOE,  BOYD,  PAGE), 
PEABCE,  SCHMUCKBR,  and  JONES,  JJ.  i 

S.  S.  Field  and  H.  C.  Galther,  for  appel- 
lants. Alfred  S.  Niles  and  Rich.  Bernard 
&  Sons,  for  appellee. 

SCHMUCKER,  J.  The  controversy  of 
which  this  appeal  is  an  Incident  has  been  be- 
fore us  on  three  prerions  occasions.  It  origi- 
nated in  a  replevin  Issued  out  of  the  superior 
court  of  Baltimore  dty  by  the  Standard  Horse- 
shoe Company  against  Bernard  J.  O'Brien 
and  Frank  O.  Singer,  Jr.,  to  whom  he  had 
made  a  deed  of  trust  for  the  benefit  of  Ms 
creditors.  The  first  trial  of  tbe  replevin  suit 
resulted  la  a  Judgment  for  tbe  defendants, 
which  was  reversed,  on  appeal,  by  this 
court,  and  the  case  remanded  for  a  new 
trial  In  The  Standard  Horseshoe  Co.  v. 
OBrlen  et  al.,  88  Md.  335,  41  Atl.  808.  The 
second  trial  also  resulted  In  a  Judgment  for 
the  defendants,  which  was  afllrmed  by  this 
court  In  91  Md.  751,  46  Atl.  34C.  O'Brien 
and  Singer  then  brought  iiult,  to  the  use 
of  Singer  as  trustee,  in  the  same  court, 
against  tbe  present  appellee,  the  Fidelity  & 
Deposit  Company,  as  surety  on  tbe  replevin 
bond,  and  recovered  a  Judgment,  which  we 
reversed,  without  awarding  a  new  trial.  In 
94  Md.  124,  50  Atl.  518.  In  reversing  this 
Judgment,  we  directed  the  costs  In  the  supe- 
rior conrt  to  be  paid  by  the  Fidelity  &  De- 
posit Company.  When  the  suit  on  the  re- 
plevin bond  was  instituted  in  tbe  superior 
ronrt  against  that  company,  it  disputed,  un- 
der oath,  the  entire  claim  of  tbe  plaintiffs, 
^"hen  It  lost  tbe  case,  the  court,  after  the 
tatry  ot  tbe  Judgtaeni.  oassed  an  order  al- 


lowing the  plaintiffs  a  counsel  fee  of  |100, 
In  exercise  of  the  power  conferred  on  It  by 
section  815  of  cliapter  123  of  the  Acts  of 
1888,  which  reads  as  follows:  "If  the  de- 
fendant shall  dispute  the  whole  or  any  part 
of  tbe  plaintiff's  demand.  In  any  action 
brought  under  the  provisions  of  the  three 
foregoing  sections,  and  upon  trial  of  the  case 
the  plaintiff  shall  recover  a  Judgment  for 
any  portion  of  the  demand  so  disputed,  then 
tbe  plaintiff  shall  be  allowed,  in  addition  to 
the  costs  of  the  suit,  reasonable  counsel 
fees  to  be  fixed  by  tbe  court,  said  fees  to  be 
not  less  than  twenty-five  dollars,  nor  more 
than  one  hundred  dollars."  After  the  re- 
versal by  us  of  the  Judgment  on  the  replev- 
in bond,  the  Fidelity  &  Deposit  Company 
paid  all  of  the  costs  in  the  superior  court  of 
that  suit,  but  declined  to  pay  the  $100  coun- 
sel fee  allowed  by  that  court  to  tbe  plain- 
tiffs. The  plaintiffs,  who  are  tbe  present  ap- 
pellants, thereupon  directed  the  clerk  to  Is- 
sue a  fl.  fa.  for  the  counsel  fee.  The  clerk 
Issued  a  fl.  fa.  for  the  entire  costs.  Includ- 
ing the  counsel  fee;  indorsing  on  tbe  writ 
a  credit  for  tbe  costs  already  paid  by  the 
appellee,  leaving  a  balance  due  under  the 
writ  of  $100.  The  defendant  flled  in  tbe  su- 
perior court  a  motion  to  quash  this  writ, 
which  motion  tbe  court  granted;  asserting 
in  its  order  that  the  counsel  fee  was  not  part 
Of  tbe  costs,  but  was  an  Incident  to  the  Judg- 
ment, and  became  nullified  by  tbe  reversal 
of  the  latter  fipon  the  appeal.  From  that  or- 
der tbe  present  appeal  was  taken. 

Tbe  appellants  contend  that  the  counsel 
fee  in  question  must  be  treated  and  consid- 
ered as  part  of  tbe  costs  of  tbe  case  in  tbe 
superior  court,  which  we,  by  our  decision  In 
94  Md.  132,  50  Ati.  518,  requbred  the  Fidelity 
&  Deposit  Company  to  pay.  In  making  dis- 
position of  tbe  costs  of  tbe  case  when  it 
was  then  before  us,  we  did  not  bave  in  mind 
this  counsel  fee  of  $100  allowed  to  the  plain- 
tiffs in  the  court  below,  as  the  fact  of  its  al- 
lowance had  not  at  that  time  been  brought 
to  our  attention.  It  is  therefore  not  payable 
by  the  present  appellee,  by  virtue  of  tbe  dis- 
position of  the  costs  there  made  by  us,  un- 
less it  falls  properly  within  the  description 
of  costs  of  the  suit.  It  is  well  settled  in 
this  state  that  the  costs  of  a  suit  do  not, 
apart  from  statutory  direction,  include  the 
counsel  fees  of  the  successful  party.  Wallls 
v.  Dllley,  7  Md.  249;  Corner  v.  Mackintosh, 
48  Md.  390;  Wood  V.  State,  66  Md.  68,  5 
Atl.  476.  When  we  turn  to  the  statute  au- 
thorizing tbe  allowance  of  tbe  counsel  fee 
now  under  consideration,  it  Is  quite  plain 
from  tbe  language  there  used  that  tbe  fee 
was  Intended  to  be  imposed  upon  the  de- 
fendant apart  from  andaln  addition  to  the 
ordinary  costs  of  suit,  which,  under  our 
system  of  practice,  follow  the  Judgment  in 
cases  like  the  present  one  as  a  matter  of 
course.  By  reference  to  section  315,  and  the 
three  preceding  sections  therein  referred  to, 
it  appears  that  the  fee  is  allowable  as  against 
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only  tbose  defendants  who  In  the  courts  of 
Baltimore  city  dispute  under  oath  the  claim 
of  a  plaintiff  who  In  an  action  on  a  con- 
tract has  filed  with  bis  declaration  the  con- 
tract sued  on,  together  with  a  statement, 
under  affidavit,  of  the  true  amount  in  which 
the  defendant  is  indebted  to  him  thereon. 
If  in  such  cases  it  turns  out  that  the  defend- 
ant has  not  in  fact  a  good  defense  to  the 
action,  the  law  visits  upon  him  the  payment, 
"in  addition  to  the  costs  of  the  suit,"  of  such 
counsel  fee,  not  exceeding  $100,  as  the  court 
may,  upon  application,  allow  to  the  success- 
ful plaintiff.  The  obvious  purpose  of  the 
statute  Is  to  discourage  the  interposition  of 
feigned  or  insufficient  defenses  by  imposing 
as  a  penalty  upon  the  unsuccessful  defend- 
ants, having  set  them  up  in  the  class  of  cas- 
es referred  to,  the  payment  of  the  counsel 
fee,  in  the  discretion  of  the  trial  Judge,  in 
addition  to  the  liability  for  those  costs  which 
follow  the  judgment  as  a  matter  of  course. 
The  fee  is  a  special  allowance  made  upon 
particular  grounds,  and  is  not  part  of  the 
costs  of  suit,  in  the  ordinary  sense.  As 
its  allowance  to  the  plaintiff  is  conditioned 
upon  his  having  gained  the  suit,  a  consistent 
application  of  the  principle  upon  which  it  is 
allowed  requires  us  to  hold  that,  when  the 
Judgment  by  which  his  success  Is  supposed 
to  have  been  established  is  reversed  upon  an 
appeal,  the  allowance  of  the  fee  should  fall 
with  it.  In  our  opinion,  the  learned  Judge 
below  was  right  in  granting  the  motion  to 
quash  the  fl.  fa.,  and  we  will  affirm  his  or- 
der passed  for  tiiat  puri>ose. 
Order  appealed  from  affirmed,  with  costs. 


SAVIN  et  al.  r.  WEBB  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  22, 1903.) 

WILLa-CONSTRUCTION  —  IiEOACIES  —  VBSTBiD 

INTBRBSTS— DEATH  OF  LEQATEE  BE- 

FORB  PAYMENT— RBCOVBRY. 

1.  Where  infant  legatees  ander  a  will  be- 
queathing certain  legacies  in  trust  tor  them 
payable  on  their  arriviug  at  age,  took  vested  in- 
terests in' such  legacies,  and  were  entitled  to  In- 
terest thereon  from  testator's  death,  on  the  de- 
cease of  one  of  such  legatees  before  arriving  of 
age  his  administrators  were  entitled  at  once  to 
recover  the  legacy  and  interest  accrued,  and  dis- 
tribute the  same  as  a  part  of  the  legatee's  es- 
tate. 

2.  Where  a  will  bequeathed  certain  legacies 
to  grandchildren  to  be  paid  at  such  time  as  the 
executors  find  convenient,  but  not  before  the 
legatees  arrived  at  21  years  of  age,  the  direc- 
tion to  the  executors  to  pay  when  convenient 
referred  to  the  exigencies  of  the  settlement  of 
the  estate  only,  ana  did  not  confer  on  such  ex- 
ecutors power  arbitrarily  or  capriciously  to  de- 
lay payment. 

Appeal  from  circuit  court  of  Baltimore 
city;   Henry  Stocklftidge,  Judge. 

Action  by  Bella  Woolsey  Savin  and  others, 
as  administrators  of  the  estate  of  Wilbur 
M.  Webb,  deceased,  against  William  Rollins 
Webb  and  others,  to  recover  a  legacy.  From 
a  Judgment  In  favor  of  defendants,  plaintiffs 
appeal    Reversed. 


Argued  before  McSHEBRT,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEAKCE, 
SCHMUCKER.  and  JONES,  JJ. 

Frank  Gosnell  and  James  W.  McElroy, 
for  appellants.  Rhodes  &  Rhodes,  for  appel- 
lees. 

8CHMTTCKER,  J.  This  is  an  appeal  from 
an  order  passed  on  a  petition  filed  in  a  case 
which  was  before  us  upon  a  previous  appeal 
In  Webb  v.  Webb,  92  Md.  101,  48  AtL  95, 
84  Am.  St  Rep.  49U.  By  reference  to  tbat 
case  it  will  appear  that  the  late  William 
Prescott  Webb,  of  Baltimore  city,  by  his 
last  will,  gave  a  legacy  of  $5,000  to  each  In- 
fant child  of  his  deceased  son,  George  Pres- 
cott Webb,  to  be  paid  to  the  child  at  sncb 
time  as  the  executors  named  In  the  will  find 
convenient,  but  not  before  he  arrived  at  21 
years  of  age.  A  controversy  having  arisen 
amcmg  the  parties  interested  in  the  estate  of 
the  testator  as  to  whether  these  legacies 
were  vested  or  contingent,  and  also  as  to  the 
date  from  which  they  bore  interest,  a  bill 
was  filed  by  the  grandchildren  against  the 
executors  in  the  circuit  court  of  Baltimore 
city  for  a  coustraction  of  the  will  and  for 
an  administration  of  the  legacies  as  a  trust 
fund  under  the  supervision  of  the  court  until 
the  time  arrived  for  their  payment  to  the 
legatees.  In  that  proceeding  an  order  of 
court  was  passed,  after  an  answer  had  be^i 
filed  and  testimony  taken  with  the  assent 
of  the  executors,  in  which  they  were  treated 
and  designated  as  trustees  of  the  legacies, 
and  were  required  to  give  bond  for  the  dis- 
charge of  their  trust,  and  to  pay  a  monthly 
sum  to  the  guardian  of  the  Infant  legatees 
until  the  further  order  of  the  court  That 
oriet  was  compiled  with,  but  the  case  came 
here  upon  an  appeal  from  a  subsequent  or- 
der ratifying  an  auditor's  account  and  -we 
found  it  necessary,  in  deciding  the  issue  then 
presented  to  us,  to  construe  the  will,  and  pass 
upon  the  nature  of  the  legacies.  We  there 
held  tbat  the  legacies  to  the  grandchildren 
were  vested,  and  not  contingent  and,  It  ap- 
pearing from  the  evidence  that  the  testator 
had  assumed  to  stand  in  loco  parentis  to  the 
legatees,  we  also  held  that  the  legacies  bore 
Interest  from  the  date  of  his  death.  We  fur- 
ther held  that  the  case  should  be  retained  by 
the  circuit  courf  for  the  further  administra- 
tion of  the  legacies  as  being  in  the  nature 
of  a  trust  fund.  Since  the  case  was  last 
before  us,  Wilbur  Morrison  Webb,  one  of  the 
legatees,  died  before  reaching  the  age  of  21 
years,  and  letters  of  administration  on  his 
personal  estate  issued  out  of  the  orphans' 
court  of  Baltimore  city  to  the  present  appel- 
lants. After  they  had  duly  qualified  as  ad- 
ministrators, they  filed  their  petition  In  the 
pending  case  in  the  circuit  court,  setting  out 
the  facts  which  we  have  mentioned,  and  as- 
serting their  title  to  the  legacy  of  $5,000,  held 
for  the  benefit  of  their  Intestate  by  the  ap- 
pellees as  executors  and  trustees  under  the 
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will  of  William  Prescott  Webb,  and  praying 
for  an  order  of  court  directing  its  payment  to 
tbem.  The  appellees  answered  the  petition, 
admitting  that  they  were  directed  by  the 
irili  of  William  Prescott  Webb  to  pay  the 
legacy  of  $5,000  to  the  petitloner'B  intestate, 
Wilbar  M.  Webb,  bnt  insisting  that  they 
conld  not  be  compelled  to  pay  it  "before  the 
time  when  the  said  Wilbur  Morrisoo  Webb 
would  have  reached  the  age  of  twenty-one 
;eai8."  The  circuit  court,  upon  a  hearing  of 
tbe  matter,  refused  to  direct  the  payment 
of  the  legacy,  and  passed  an  order  dismissing 
the  petition.  I'rom  that  order  the  present 
appeal  was  taken. 

We  think  the  learned  Judge  below  erred  In 
his  action  on  this  petition.  The  appellees 
do  not.  In  their  answer,  deny  that  they  have 
the  $5,000  In  their  hands,  or  assert  that  the 
fund  held  by  them  for  the  payment  of  the 
legacies  to  the  grandchildren  la  bo  Inyested, 
or  in  such  condition,  that  it  would  be  incon- 
renient  or  disadvantageous  to  raise  the  $5,000 
with  which  to  make  the  payment,  nor  do 
they  suggest  any  other  reason  for  declining 
to  make  it  than  the  inability,  in  their  opln- 
hm,  of  the  appellants,  to  compel  it  to  be  made 
before  the  time  when  the  legatee,  If  living, 
vonld  have  reached  his  majority.  It  Is  not 
necessary.  In  this  connection,  to  repeat  In  de- 
tail the  provisions  of  the  will  by  which  the 
lej^des  to  the  grandchildren  were  given. 
When  that  instrument  was  before  us  in  the 
case  In  92  Md.,  48  Atl.,  and  84  Am.  St  Rep. 
we  distinctly  decided,  as  we  have  already 
said,  that  those  legacies  were  vested,  and 
bore  interest  from  the  death  of  the  testator, 
and  that  the  provisions  of  the  will  in  refer- 
ence to  the  time  of  their  payment  were  not 
of  the  substance  of  the  gift,  but  related 
merely  to  its  enjoyment  The  authorities 
agree  that,  where  a  vested  legacy,  not  char- 
ged upon  land,  is  given  to  a  child,  to  be 
paid  at  his  majority,  and  Interest  is  payable 
thereon  In  the  meantime,  if  the  legatee  die 
under  age  his  representative  will  be  entitled 
to  the  immediate  payment  of  the  legacy;  but 
if  no  interest  be  payable  on  the  legacy,  the 
representative  must  wait  until  the  legatee 
would  have  come  of  age  If  he  had  lived. 
Boper  on  Legacies,  vol.  1,  *871;  Williams 
on  Exrs.,  vol.  2,  •1254;  Grlckett  v.  Dolby, 
8  Ves.  Jr.  13;  Trustees  of  Jacobs  v.  Bull, 
1  Watts,  372,  26  Am.  Dec.  T2;  Felton  v. 
Sawyer,  41  N.  H.  213;  McReynolds  v.  Gra- 
bam  (Tenn.)  43  S.  W.  138;  Bowman's  Ap- 
peal, 34  Pa.  18;  Am.  &  Bug.  BncycL  of 
Uw  (2d  Ed.)  vol.  18,  pp.  792,  793.  In  most 
of  these  cases  Interest  was  made  payable 
on  the  legacy  during  the  minority  of  the 
legatee  by  the  terms  of  the  will,  but  In 
Bowman's  Appeal,  supra,  the  legacies  were 
given,  as  in  the  present  case,  to  the  grand- 
children of  the  testator,  to  be  paid  on  their 
respectively  coming  of  age,  and  no  disposi- 
tion of  the  Interest  in  the  meantime  was 
made  The  court  there  held  that  as  the 
ttatstor,  under  the  circumstances  of  that 
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case,  stood  in  loco  parentis  to  the  legatees, 
they  were  entitled  to  interest  from  his  death, 
and  then  applied  the  rule  to  which  we  have 
referred  to  the  case  of  one  of  the  legatees 
who  -died  under  age,  and  ordered  the  imme- 
diate payment  of  the  legacy  to  the  personal 
representative  of  the  legatee.  The  Mary- 
land cases  relied  on  by  the  appellees  are  not 
in  conflict  vrlth  the  rule.  In  Keerl  v.  Ful- 
ton, 1  Md.  Ch.  535,  the  decision  that  the  rep- 
resentative of  the  deceased  minor  legatee 
must  wait  for  the  legacy  until  the  child 
would.  If  living,  have  attained  its  majority, 
was  put  upon  the  express  ground  that  in- 
terest was  not  payable  upon  the  legacy  dur- 
ing the  minority  of  the  legatee;  and  the 
case  of  Crickett  v.  D<dby,  supra,  was  cited 
by  the  com-t  as  an  authority  for  Its  decision. 
The  cases  of  Hlnkley  v.  House  of  Refuge, 
40  Md.  4C9,  17  Am.  Rep.  617,  and  Wehrhane 
V.  Safe  Deposit  Co.,  89  Md.  179,  42  AU.  030, 
presented  questions  of  the  acceleration  of  re- 
mainders In  one  instance  by  the  death  of 
the  life  tenant  and.  In  the  other  by  the  re- 
nunciation of  the  widow.  The  court  In  each 
of  those  cases  admitted  that  under  ordinary 
circumstances  the  acceleration  of  the  legacy 
there  under  consideration  would  have  oc- 
curred, but  held  that  by  reason  of  the  special 
terms  of  the  wills  creating  these  legacies 
such  a  result  would  contravene  the  Inten- 
tion of  the  testator,  and  therefore  held  that 
no  acceleration  took  place. 

The  direction  to  the  appellees,  as  execu- 
tors, to  pay  the  legacies  at  such  time  as 
they  might  find  It  -convenient,  appearing  in 
the  will  in  the  present  case,  referred  to  the 
exigencies  of  the  settlement  of  the  estate,  and 
did  not  confer  upon  them  any  arbitrary  or 
capricious  power  to  delay  payment.  It  ap- 
pears from  the  proceedings  that  they  turned 
the  money  over  to  themselves  as  trustees 
some  time  ago,  and  they  do  not  suggest  that 
it  would  prejudice  the  estate  In  any  manner 
to  make  an  immediate  payment  of  the  legacy 
now  in  question,  but  rest  entirely  upon  tlie 
want  of  title  in  the  appellants  to  receive  it 
at  this  time.  We  think  the  appellants  are 
entitled  to  receive  the  legacy  now.  The  or- 
der appealed  from  will  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Order  appealed  from  reversed,  with  costs, 
and  case  remanded  for  further  proceedings 
In  accordance  with  this  opinion. 


HUNTER  T.  HBRSPERGBR  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1903.) 

DBISCENT    AND    DISTRIBUTION  —  STATUTES  — 

RIGHTS  OF  HUSBAND— CHOSBS  IN 

ACTION— INTEREST. 

1.  Code,  art.  93,  §  32,  as  amended  by  Acts 
1892,  c.  571,  provides  that,  where  a  married 
woman  dies  Intestate,  leaving  children  or  de- 
scendants, the  "surplus"  of  her  estate  shall  be 
distributed  to  the  husband  for  his  life,  and  aft- 
er his  death  to  the  children  and  descendants  per 
stirpes,  and  that  the  orphans'  court  shall  direct 
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tbe  mode  In  which  the  estate  shall  be  inyested 
for  the  best  interests  of  the  remaindermen.  Held 
that,  where  a  married  woman  died  intestate 
leaving  children,  and  owning  a  judgment,  which 
at  her  death  was  uncollectible,  but  which,  sev- 
eral years  after,  her  administrator  collected, 
the  husband  wag  not  entitled  to  interest  accru- 
ing thereon  between  the  date  of  his  wife's 
death  and  the  collection  of  the  judgment,  but 
was  only  entitled  to  the  income  of  the  fund  re- 
maining after  paying  debts  and  expenses  of  ad- 
ministration. 

Appeal  from  orphans'  court,  Montgomery 
county;  Samuel  D.  Waters  and  Geo.  W. 
Meem,  Judges. 

Final  accounting  by  Samuel  Hersperger, 
as  administrator  of  Hannah  Hunter,  deceas- 
ed. From  an  order  directing  the  adminis- 
trator to  Invest  the  surplus  of  the  estate, 
which  Included  Interest  accruing  on  a  judg- 
ment subsequent  to  decedent's  death,  Thom- 
as Hunter  appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLEK,  BKISCOB,  BOYD,  PAGE, 
PEARCE,  SCHMUCKEE,  and  JONES,  JJ. 

Wm.  H.  Surratt  for  appellant  Edward 
C.  Peter,  for  appellee. 

BOYD,  J.  This  Is  an  appeal  from  an  or- 
der of  the  orphans'  court  of  Montgomery 
comity  directing  the  administrator  of  Han- 
nah Hunter  to  invest  the  amount  remaining 
In  his  hands,  after  payment  of  the  debts 
and  costs,  and  to  pay  tbe  income  to  the  ap- 
pellant during  his  life,  and  after  his  death 
to  the  chlldreu  of  Hannah  Hunter,  who  was 
the  wife  of  the  appellant,  and  died  Intestate, 
leaving  four  children  surviving  her.  We  have 
bad  some  doubt  about  the  propriety  of  pass- 
lug  on  the  question  which  has  been  argued 
before  us,  as  It  is  not  presented  by  the  rec- 
ord In  a  way  which  we  can  approve  of,  as 
the  facts  necessary  to  be  considered  are 
In  an  agreement  of  counsel  filed  in  the  or- 
phans' court  a  month  after  the  order  appeal- 
ed from  was  passed.  But  as  it  states  that, 
"Tbe  following  is  the  agreed  statement  of 
facts  upon  which  the  order  of  the  orphans' 
court  for  Montgomery  county  dated  July 
22,  1902,  •  •  •  was  passed,"  and,  as  the 
question  has  been  argued  without  objection 
us  to  the  method  of  presenting  it,  we  will 
determine  It,  but  do  not  want  it  to  be  con- 
sidered as  a  precedent  binding  on  as  In  tbe 
future.  When  a  case  Is  heard  on  an  agreed 
statement  of  facts,  it  should  be  reduced  to 
writing,  and  filed  in  the  lower  court  before 
the  case  Is  there  disposed  of,  or  the  facts 
should  be  certified  to  this  court  by  the  lower 
court  In  such  way  as  will  enable  us  to  know 
with  certainty  what  that  court  understood 
was  before  It,  and  what  It  passed  on. 

From  the  statement  of  facts  we  find  that 
Hannah  Hunter  died  on  the  26th  day  of  May, 
1897,  and  Samuel  A.  Hersperger  was  appoint- 
ed administrator  of  her  estate  on  the  7tfa 
of  the  following  August.  At  the  time  of  her 
death  she  was  the  owner  of  a  Judgment  for 
$1,173,  rendered  March  17,  1879,  in  the  cir- 
cVU  court  tor  Montgomery   county,   whlcb 


"had  been  kept  alive  by  appropriate  pro- 
ceedings, and  was  still  In  full  force  and. ef- 
fect, but  which  judgment  was  at  tbe  time 
of  her  deatb  worthless."  On  the  12tb  of 
May,  1902,  the  administrator  collected  It, 
amounting  at  that  time  to  $3,375.25,  Includ- 
ing $7.46  costs,  "said  Judgment  having  been 
collected  at  tbe  earliest  possible  date."  Tbe 
statement  of  facts  does  not  show  why  it 
could  not  be  collected  sooner,  but  It  "was 
said  at  the  argument  that  the  Judgment 
debtor  inherited  some  property,  whlcb  ena- 
bled the  administrate  to  recover  It  The  ad- 
ministrator settled  an  account  on  July  12, 
1898,  and  on  the  22d  ot  July,  1902,  he  setUed 
another,  in  which  he  distributed  the  proceeds, 
of  this  judgment;  tbe  debts  of  the  decedent 
and  the  commissions,  costs,  etc.,  amounting 
to  $1,022.07,  leaving  In  his  hands  $1,753.18 
for  distribution.  The  record  does  not  dis- 
close how  so  much  was  realized  on  the  JudK- 
ment  but  the  brief  of  the  appellant  states 
that  on  March  17,  1891,  tbe  amount  of  tbe 
Judgment  was  $2,017.56,  and  interest  was  ap- 
imrently  collected  on  that  sum  from  that 
date  to  May  12,  1902,  when  It  was  paid; 
but,  as  the  amount  that  was  due  on  tbe 
judgment  Is  not  before  us  for  review,  that 
Is  not  materiaL  The  question  intended  to  be 
presented  is  whether  the  appellant  Is  entitled 
to  Interest  on  this  Judgment  from  tbe  date 
of  tbe  death  of  Mrs.  Hunter.  He  contends 
that  under  tbe  statute  he  was  a  tenant  for 
life  of  his  wife's  personal  estate,  and,  aa  tbe 
Judgment  was  bearing  Interest  until  paid, 
that  he  was  entitled  to  all  such  interest  as 
accrued  after  her  death;  the  principal  and 
interest  to  that  time  being  more  than  suffi- 
cient to  pay  her  debts  and  the  cost  of  tbe 
administration. 

The  statute  In  force  at  tbe  time  of  ber 
death  was  section  32  of  article  93  of  tbe 
Code,  as  amended  by  chapter  671  of  tbe 
Acts  of  1892.  That  provided  that  If  tbe 
Intestate  be  a  married  woman,  and  leaves 
uo  child  or  descendants,  all  her  personal  prop- 
erty, including  cboses  in  action,  shall  devolve 
upon  her  husband  absolutely,  and  It  shall 
not  be  necessary  for  him  to  administer  up- 
on her  estate  in  order  to  pass  title  to  him, 
unless  she  shall  be  liable  for  debts  owing  by 
her;  and,  after  making  provision  as  to  how 
the  husband  is  to  get  title  to  the  propwty  In 
such  case,  it  proceeds:  "But  if  the  intestate 
be  a  married  woman,  and  leave  a  child  or 
children  or  descendants,  her  personal  estate 
including  all  choses  In  action  shall  devolve 
upon  her  administrator  or  administrators, 
and  the  surplus  of  her  estate  shall  be  dis- 
tributed by  the  orphans'  court  to  tbe  bus- 
band  for  his  life  and  no  longer,  and  after 
his  death  then  to  her  children  and  descend- 
ants per  stirpes;  and  It  shall  be  the  duty  of 
the  orphans'  court  granting  the  said  admin- 
istration to  direct  tbe  mode  in  which  tbe 
said  estate  shall  be  Invested  [statute  reads 
"interested"]  so  as  best  to  serve  the  rights  of 
children  er  others  interested  after  tbe    ex- 
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pintion  of  tbe  life  estate;  and  the  wbole  of 
me  said  personal  estate  shall  be  subject  to 
the  orders  of  the  orphans'  court,  and  shall 
not  be  disposed  of  by  the  administrator  ex- 
cept by  Yirtue  of  an  order  or  a  decree  duly 
passed  by  said  court."  The  appellant,  in 
support  of  hia  contention,  cited  Evans  v. 
Iglebart,  6  Gill  &  J.  171;  Merryman  t.  Long, 
49  Md.  545;  Abell  t.  Abcll,  75  Md.  44,  23 
AtL  71,  25  Ati.  389;  Wethered  y.  Safe  De- 
posit &  Trust  Company,  79  Md.  153,  28  Atl. 
812;  and  Burt  v.  GIU,  88  Md.  145,  42  AtL 
'MS,  43  Atl.  177,— but  in  each  of  those  cases 
tbe  decedent  left  a  will,  and,  trhlle  ques- 
tions as  to  when  Interest  should  begin  to  run 
OD  various  kinds  of  legacies  and  tvhen  in- 
comes should  be  paid  to  life  tenants  were 
considered,  tbe  familiar  principle  that  such 
questions  must  be  governed  by  the  Intention 
(ft  the  testator,  when  that  can  be  ascertained 
from  the  will,  was  fully  recognized  and  ap- 
plied. In  this  case  the  only  dght  that  the 
appellant  has  to  any  part  of  his  wife's  per- 
sonal estate  is  given  him  by  the  statute,  and 
bence  we  must  look  to  It  to  ascertain  what 
that  is;  and  when  we  do  we  find  that  it  says 
in  plain  terms  that  "the  surplus  of  her  estate 
sball  be  distributed  by  tbe  orphans'  court 
to  tbe  husband  for  his  life,  and  no  longer, 
and  after  his  death  then  to  her  children  and 
descendants  per  stirpes."  The  only  prartion 
of  ber  estate  he  is  thus  entitled  to  is  the  sur- 
plns  during  his  lifetime.  That  Is  to  be  dis- 
tribnted  by  the  orphans'  court  to  him  for 
life,  and  after  his  death  tbe  same  thing— 
that  is  to  say,  the  surplus— is  to  be  distribut- 
ed to  tbe  children  and  descendants.  If  the 
l^slatore  bad  intended  that  he  should  re- 
ceive interest  earned  before  that  distribution 
was  made.  It  would  doubtless  have  said  so; 
bat  the  statute  not  only  limits  the  right  of 
the  husband  to  the  surplus,— which  means 
that  iiart  of  the  estate  which  is  left  after 
tbe  debts,  costs,  etc.,  are  paid,— but  It  makes 
it  the  duty  of  tbe  orphans'  court  "to  direct 
the  mode  in  which  the  said  estate  shall  be 
taivested,  so  as  best  to  serve  the  rights  of 
dtildren  or  others  Interested  after  the  ex- 
piration of  the  life  estate";  thus  showing 
that  tbe  legislature  was  endeavoring  to  care- 
fully guard  tbe  rights  of  the  children,  and 
tbere  is  nothing  in  the  statute  to  justify  an 
hiference  that  it  was  Intended  that  the  sur- 
plus should  be  depleted  by  deducting  interest 
from  the  wife's  death,  or  any  other  period, 
from  it  After  the  debts  and  expenses  con- 
nected with  the  administration  are  ascer- 
tained, the  surplus  should  be  distributed— 
or,  more  properly  speaking  Invested— prompt- 
ly, so  as  to  give  the  husband  the  benefit  of 
tbe  Income  therefrom;  but  there  must  neces- 
•arlly  be  some  delay  in  the  settlement  of  es- 
tates. In  this  case  the  final  distribution  was 
not  made  until  over  five  years  after  the  death 
of  the  intestate,  but,  as  we  have  seen,  the 
Judgment  was  considered  worthless,  and  was 
"collected  at  the  earliest  possible  date." 
No  one,  therefore,  ia  to  be  blamed  for  the 


delay,  and,  although  the  right  to  collect  the 
Judgment  was  vested  in  the  adr  Inistrator 
from  the  time  of  his  qualification,  it  was  im- 
possible to  do  so  before  he  did.  He  received 
the  money  on  the  12th  day  of  May,  1902, 
and  stated  an  account  in  June,  which  was 
finally  acted  on  by  the  court  on  the  22d 
of  July,  after  giving  parties  in  interest  an 
opportunity  to  be  heard.  We  are  of  the 
opinion  that  the  order  of  the  court  below  was 
in  accordance  with  the  terms  of  the  statute, 
and  must,  therefore,  be  affirmed,  but  we 
will  direct  the  costs  of  tbe  appeal  to  be  paid 
out  of  the  fund. 

Order  affirmed,   costs  to  be  paid  out  of 
the  fund. 


NEWBOLD  Y.  HATWAKD  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1903.) 

TRIAL— EVIDENCBS—DIRECTINa  VERDICT. 

1.  In  passing  on  an  Instruction  withdrawing 
plaintiff's  case  from  the  jury,  the  court  must 
assume  the  ti'uth  of  all  the  evidence  tending  to 
sustain  plaintiff's  claim,  and  all  inferences  of 
fact  fairly  deducible  from  it,  even  though  such 
evidence  may  be  contradicted  in  every  particu- 
lar by  opposing  evidence. 

2.  Where  the  evidence  as  to  whether  there 
has  been  a  waiver  of  a  demand  Is  directly  con- 
flicting, there  is  an  issue  of  fact,  which  should 
be  submitted  to  the  jury. 

Appeal  from  superior  court  of  Baltimore 
city;   John  J.  Dobler,  Judge. 

Action  by  David  M.  Newbold  against 
Thomas  J.  Hayward  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Beversed. 

Argued  before  McSHEBRY,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

John  Prentiss  Poe  and  Thomas  Ireland  El- 
liott, for  appellant  John  E.  Semmes,  for 
appellees. 

BRISCOE,  J.  The  pleadings  in  this  case 
are  voluminous,  but  as  the  questions  pre- 
sented by  the  appeal  arise  upon  the  rulings 
of  the  court  on  the  prayers,  we  deem  it  un- 
important to  set  them  out  in  full,  but  shall 
refer  to  them  in  so  far  as  it  may  be  neces- 
sary for  the  purposes  of  this  decision. 

The  suit  was  brought  by  tbe  appellant 
against  the  appellees  to  recover  for  the 
breach  of  an  alleged  contract  whereby  the 
latter  were  to  deliver  to  the  former  certain 
shares  of  the  capital  stock  of  the  City  & 
Suburban  Railway  Company  of  Washington, 
under  an  alleged  contract  of  guaranty  given 
by  them  to  the  Baltimore  Trust  &  Guaran- 
tee Company.  The  basis  of  tbe  action  is  the 
alleged  guaranty,  as  contained  in  the  fol- 
lowing letters: 

"Baltimore,  August  25,  189a  Mr.  N.  P. 
Bond— My  Dear  Sir:  As  I  understand  it, 
Hayward,  Parr,  Scott,  and  yourself  guaran- 
ty to  the  Davidson  Co.  that  the  amount  of 
the  bonds  underwritten  by  them  will  com- 
plete  the    City    &   Suburban    enterprise   in 
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Washington  In  conformity  with  the  contract 
with  them;  and,  should  it  fail  to  do  so,  then 
you  four  gentlemen  are  to  malie  it  good.  To 
the  extent  of  %,  which  would  be  my  propor- 
tion, I  am  willing  to  accept  the  same  rislc 
they  do.  Of  course,  if  there  are  others  in 
this  guaranty,  it  lessens  my  responsibility 
and  pay  in  like  proportion  of  whatever  we  get 
for  this  guaranty;  it  being  distinctly  un- 
derstood that,  for  assuming  such  risk,  ade- 
quate compensation  be  allowed  us.  Please 
communicate  this  to  the  gentlemen  interest- 
ed.    Respectfully,  D.  M.  Newbold." 

"Baltimore,  September  24,  1898.  D.  M. 
Newbold,  Es'r.,  Baltimore— Dear  Mr.  New- 
bold:  Referring  to  your  letter  of  August  25, 
1808,  addressed  to  Mr.  Bond,  I  beg  to  say 
that  it  is  understood  that  you  assume  the 
same  liability  as  any  one  of  the  guarantors, 
and  that  you  shall  share  equally  with  them 
any  compensation  which  may  be  allowed 
them  for  entering  into  the  conti'act  of  guar- 
anty. Yours  truly,  T.  J.  Hayward,  for  Guar- 
antors." 

Briefly  stated,  the  facts  out  of  which  the 
controversy  arose  are  as  follows:  On  or 
al>out  the  11th  day  of  October,  1897,  a  cor- 
poration was  formed  in  the  city  of  Balti- 
more called  the  Baltimore  Security  &  Trust 
Company;  the  appellant  and  appellees  being 
the  principal  stockholders.  The  object  and 
purpose  of  Its  Incorporation  was  to  purchase 
an  option  on  the  Columbia  &  Maryland  Rail- 
way. Shortly  after  the  Incorporation  it  pur- 
chased this  railway,  which  at  the  time  In- 
cluded a  majority  of  the  capital  stock  of  the 
City  &  Suburban  Railway  of  Washington. 
Subsequently  the  stock  of  tte  security 
company  was  increased,  and  the  Baltimore 
Trust  &  Guarantee  Company,  a  corporation 
of  the  city  of  Baltimore,  purchased  the  bonds 
of  the  City  &  Suburban  Railway  under  an 
agreement  and  guaranty  on  the  part  of  cer- 
tain directors  of  the  security  company  that 
the  proceeds  of  the  bonds  would  be  suffi- 
cient to  convert  certain  street  horse  car 
railways  of  the  City  &  Suburban  road  into 
electric  roads.  The  enterprise  proved  very 
successful,  and  shoi-tly  afterwards  a  stock 
dividend  of  ?4.50  in  stock  of  the  City  &  Sub- 
urban Railway  for  each  dollar  paid  into  the 
security  company  was  distributed  among  the 
holders  of  the  stock  of  the  security  company, 
after  tlie  payment  for  certain  services  ren- 
dered to  the  company. 

The  appellant  contends  (1)  that  he  was 
equally  liable  as  guarantor  to  the  Baltimore 
Trust  &  Guarantee  Company,  and  that,  un- 
der the  contract,  he  was  entitled  to  share  in 
the  compensation  and  profits;  (2)  that  the 
guarantors  enteretl  Into  a  contract  with  him 
to  share  the  responsibility  of  the  guaranty, 
and,  in  consideration  thereof,  promised  to  pay 
him;  and  (3)  that  the  defendants  have  been 
paid  by  the  security  company  for  their  serv- 
ices, but  liave  refused  to  pay  him.  The  ap- 
pellees, on  the  other  hand,  contend,  as  stated 
in  their  brief,  that  they  never  received  any 


compensation  for  the  guaranty,  and  that  a 
resolution  was  introduced  l)y  the  plaintilT, 
and  voted  for  by  him,  at  the  directors'  and 
stockholders'  meeting,  under  the  terms  of 
which  the  guarantors  were  required  to  re- 
lease the  security  company  from  all  liability, 
which  the  majority  of  the  guarantors  ■were 
unwilling  to  do,  and  that  the  guarantors 
were  not  entitled  to  compensation;  and  tbey 
deny  the  liability  claimed  by  the  appellant. 

At  the  trial  below,  the  plaintiff  offered 
5  prayers,  all  of  which  were  refused.  The 
defendants  offered  12  prayers.  All  of  these 
were  rejected,  except  the  first  and  second. 
It  will  be  thus  seen  that  the  questions  for 
our  consideration  arise  upon  the  rulings  of 
the  court  on  the  rejection  of  the  plaintiff's 
prayers,  and  the  granting  of  the  defendants' 
first  and  second  prayers,  and  to  a  special 
instruction  given  by  the  court  The  defend- 
ants' prayers,  as  granted,  and  the  special  In- 
struction of  the  court,  practically  vrithdrew 
the  case  from  the  Jury.  These  prayers  were 
in  the  nature  of  a  demurrer  to  the  evidence, 
and  were  a  concession  of  the  material  t&cta, 
but  a  denial  of  their  legal  sufficiency. 

We  have  carefully  examined  the  record 
before  us,  and  think  that  the  plaintiff  was 
entitled,  under  the  facts  in  the  case,  to  have 
the  evidence  submitted  for  the  consideration 
of  the  Jury,  and  the  court  committed  an  er- 
ror in  withdrawing  the  case.  In  Jones  y. 
Jones,  45  Md.  154,  it  is  said  that  before  a 
prayer  can  be  granted,  withdrawing  a  case 
from  the  Jury,  the  court  must  assume  the 
truth  of  all  the  evidence  before  the  Jury 
tending  to  sustain  the  claim  or  defense,  as 
the  case  may  be,  and  all  inferences  of  fact 
fahriy  deducible  from  It,  as  on  demurrer  to 
the  evidence;  and  this  though  such  evidence 
be  contradicted  in  every  particular  by  the 
opposing  evidence  In  the  cause.  The  de- 
fendants' first  and  second  prayers  were  there- 
fore erroneous,  and  should  have  been  re- 
jected. Roberts  &  Co.  v.  Bonaparte,  73 
Md.  207,  20  Atl.  918,  10  L.  R.  A.  689. 

The  special  instruction  given  the  Jury  by 
tiie  court  raised  the  questions  of  waiver  and 
demand.  It  is  as  follows:  "The  plaintiff, 
having  offered  at  the  directors'  meeting  held 
October  5,  1898,  the  resolution  which  led 
to  the  passage  of  the  resolution  of  the  sub- 
sequent stockholders'  meeting,  read  in  evi- 
dence, thereby  waived  his  right  to  insist 
upon  his  claim  to  the  400  shares  of  stock  In 
the  City  &  Suburban  Company,  as  his  pro- 
portion of  the  compensation  for  the  guar- 
anty entered  Into  by  the  defendants;  the 
condition  contained  in  said  last-mentioned 
resolution  never  having  been  complied  with 
on  the  part  of  the  defendants.  And  by 
this  failure  to  make  any  demand  during  the 
period  of  the  responsibility  of  the  defendants 
under  said  guaranty,  either  upon  the  securi- 
ty company  or  upon  the  defendants,  for  any 
other  measure  of  compensation  for  his  un- 
dertaking with  them,  he  must  be  held  to 
have  acquiesced  in  the  position  of  the  de- 
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fendants  Tiith  respect  to  their  compep.satlon 
for  snch  guaranty;  and,  since  the  evidence 
falls  to  show  that  the  defendants  have  re- 
ceived any  compensation  for  said  guaranty, 
the  plaintiff  cannot  recover  In  this  action." 
As  to  the  question  of  waiver  presented  by 
the  prayer,  we  need  only  say  there  was  a 
question  of  fact  to  be  submitted  to  the  jury, 
nnd  the  court  erred  in  assuming  the  fact. 
McGrath  v.  Gegner,  77  Md.  339,  28  Atl.  502, 
.■»  Am.  St  Rep.  415;  Herzog  v.  Sawyer,  61 
Md.  354;  Bellman  v.  Burt,  Id.  422-423. 
There  was  evidence  tending  to  show  that  a 
demand  had  been  made  upon  the  defendants 
under  the  contract  of  guaranty,  and  also 
evidence  tending  to  show  that  the  defend- 
ants bad  received  compensation  for  the  guar- 
anty. These  were  material  facts,  and  should 
have  been  left  to  the  jury.  The  plaintifC 
was  clearly  entitled  to  have  the  jury  pass 
on  facts  of  which  contradictory  evidence 
bad  been  given.  There  was  error  In  grant- 
ing this  instruction. 

This  brings  us  to  the  consideration  of 
the  plaintKTB  prayers,  which,  with  those  of- 
fered on  the  part  of  the  defendants,  but  not 
consldCTed  by  the  court,  cover  11  pages  of 
the  reowd.^  We  do  not  deem  it  necessary  to 
consider  tbem  seriatim,  but  think  they  were 
all  properly  rejected,  under  the  circumstan- 
ces of  the  case.  Conceding  that  they  sub- 
mitted the  correct  theory  of  the  plaintiff's 
case,  they  at  the  same  time  excluded  from 
a  consideration  of  ttae  jury  the  material 
facts  relied  upon  by  the  defendants  In  sup- 
port of  their  defense  to  the  action.  These 
prayers  were  misleading,  as  tending  to  em- 
pbaslze  certain  portions  of  the  evidence  to 
the  exclusion  of  other  evidence  In  the  case, 
and  specially  excluded  and  Ignored  the  ques- 
tion of  waiver  and  other  defenses  made  by 
the  defendants  to  the  suit 

For  the  reasons  we  have  given,  the  judg- 
ment must  be  reversed,  and  a  new  trial 
awarded.  Judgment  reversed  and  new  trial 
awarded,  with  costs. 


JONBS  V.  ROSE  et  al. 

(Conrt  of  Appeals  of  Maryland.      Jan.  22, 

1903.) 

GROUND    RBNT— APPORTIONMENT    BT    LBASB- 
BOLDBRS— ESTOPPEL— MEROINO    OF 

PBBt-EXTINOUISHMBNT. 

L  Where  the  owners  in  common  of  an  estate 
(abject  to  a  noond  rent  partitioned  the  land 
among  themselves,  leaving,  however,  certain  lots 
undivided,  the  rental  of  which  was  Bi)ccially  ap- 
propriated by  the  partition  deed  to  the  ground 
rrnt  of  the  whole  estate,  such  appropriation,  as 
I'etween  the  |>arties  and  those  claiming  through 
them,  exonerated  the  residue  of  the  property 
from  the  gromid  rent. 

2.  Where  certain  of  the  parties  to  the  parti- 
tltia  deed  subsequently  purchased  the  fee  or  re- 
version to  the  whole  estate,  the  estoppel  arising 
from  the  partition  deed  also  bound  them,  as 
ivnera  of  the  reversion,  from  asserting  that 
an/  of  the  property  except  that  specially  appro- 
pntted  thereto  was  subject  to  the  ground  rent, 
tqtedally  when  they,  as  owners  of  the  rever- 


sion, recited  snch  apportionment  in  a  deed  de- 
signed to  extinguish  the  ground  rent. 

3.  The  purchasers  of  the  reversion  attempted 
to  extinguish  the  ground  rent  by  an  agreement 
with  B.,  who  had  become  the  owner  of  the  un- 
divided interest  not  owned  by  the  purchasers  of 
tJie  reversion  in  the  lots  apportioned  to  meet  the 
ground  rent,  and  who  was  also  the  owner  of  all 
the  partitioned  portion  of  the  estate  not  owned 
by  them,  except  certain  lots  which  he  and  an- 
other held  as  trustees.  The  agreement  failed 
to  include  as  trustees  either  B,  or  his  co-trus- 
tee. Held,  nevertheless,  that  the  agreement  ex- 
tinguished the  ground  rent  on  the  lots  held  in 
trust,  since  by  the  partition  deed  the  purchas- 
ers of  the  reversion  were  estopped  to  assert  the 
ground  rent  against  any  of  the  property  except 
tbnt  apportioned  thereto,  and  since  the  whole 
interest  in  such  apportioned  property  was  in- 
cluded in  the  agreement. 

Appeal  from  circuit  court  of  Baltimore 
city;   Pere  L.  Wlckes,  Judge. 

Bill  by  Thomas  H.  Rose  and  others  against 
T.  Mlltou  Jones.  From  a  decree  in  favor  of 
complainants,  defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PBARCB,  8CHMUCKBE,  and  JONES,  JJ. 

Parker  &  Staum,  for  appellant.  Cans  & 
Haman,  Ternon  Cook,  and  Stuart  S.  Jan- 
ney,  for  appellees. 

McSHERRY,  C.  J.  This  case  was  com- 
menced by  a  bill  In  equity,  which  was  filed 
to  enforce  specifically  the  performance  of  a 
contract  for  the  sale  of  a  lot  of  ground  lying 
in  Baltimore  city.  The  contract  Is  admitted. 
The  purchaser  refused  to  accept  the  title 
and  to  pay  for  the  property  solely  because  it 
is  alleged  that  the  vendors  are  not  the  own- 
ers of  the  fee,  and  it  is  Insisted  that  they 
are  not  the  owners  of  the  fee  by  reason  of 
there  being  an  outstanding  ground  rent  char- 
ged upon  the  lot.  The  case  was  tried  upon 
an  agreed  statement  of  facts.  Circuit  court 
No.  2  decreed  that  the  purchaser  should 
forthwith  bring  into  court  the  purchase  mon- 
ey stipulated  to  be  paid,  and  that  the  plain- 
tiffs should  then  convey  the  property  to  him. 
From  that  decree  this  appeal  was  taken. 

Have  the  vendors  a  fee-simple  title?  If 
there  is  no  outstanding  ground  rent  on  ttae 
premises,  they  confessedly  have  such  a  title. 
So  the  only  question  is,  is  there  an  outstand- 
ing ground  rent  on  the  property?  That 
question  must  be  solved  by  an  examination 
of  the  various  conveyances  set  out  in  the 
record,  and  this  is  neither  a  very  interest- 
ing nor  a  very  exciting  task.  Prior  to  the 
year  1834  the  leasehold  estate  in  a  parcel  of 
land  lying  in  Baltimore  city  became  vested 
in  George  and  Peter  Hoffman  as  tenants  In 
common.  The  property  was  subject  to  two- 
ground  rents,— the  one  created  In  1775,  for 
£3  sterling;  and  the  otber  In  1794,  for  £16 
ciurent  Maryland  money,— the  two  together 
aggregating  about  ?56.  George  Hoffman 
died  in  1834,  leaving  a  last  will  and  testa- 
ment; and  Peter  Hoffman  died  in  1837,  also 
leaving  a  last  will  and  testament.  In  1840 
the  devisees  of  George  and  Peter  partitioned 
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this  parcel  of  land  by  a  deed  which  made 
division  of  It  between  them  with  the  excep- 
tion of  lots  19,  20,  and  21,  and  those  the  par- 
ties still  continued  to  hold  In  common.  The 
tliree  lots  Just  mentioned  had  been  subleased 
by  George  and  Peter  HofTman  to  George 
Addison  at  a  rental  of  $75  per  annum.  In 
the  deed  of  partition  of  1846  the  rent  of  $75 
reserved  in  lots  10,  20,  and  21  was  appro- 
priated to  the  payment  of  the  $56  rent 
chargeable  upon  .the  whole  parcel;  and  tt 
was  distinctly  provided  in  the  deed  that 
"said  rent  of  seventy-five  (75)  dollars  Is  to 
be  collected  and  applied  to  the  payment  of 
the  original  rent  of  flfty-slx  (66)  dollars  on 
the  whole  lot,  and  the  balance  divided  among 
the  parties  hereto  agreeably  to  their  inter- 
ests." By  the  will  of  Peter  Hoftman  it  was 
provided  that  his  son,  Samuel  O.  Hoffman, 
and  bis  son-in-law,  Lennox  Blrckhead, 
should  choose  out  of  the  testator's  portion  of 
the  entire  parcel  two  lots  of  ground  for  each 
of  his  grandchildren  living  at  the  time  of 
his  death,  each  lot.  to  be  not  more  than  20 
feet  front  by  from  76  to  100  feet  deep;  and 
the  lots  so  chosen  were  directed  to  be  held  in 
trust  by  Samuel  O.  HofTman  and  Lennox 
Blrckhead  until  the  grandchildren  became  of 
age,  and  upon  the  happening  of  that  event 
the  lots  were  to  be  conveyed  to  them.  Pur- 
suant to  the  direction  contained  in  Peter 
Hoffman's  will,  the  devisees  of  the  testator, 
on  April  8,  1846,  conveyed  to  Samuel  O. 
Hoffman  and  Lennox  Blrckhead,  trustees, 
ten  lots  of  ground  out  of  that  half  of  the 
whole  parcel  which  had  been  partitioned  off 
to  them  three  days  before;  and  those  ten 
lots  were  to  be  held  for  the  grandchildren 
according  to  the  terms  of  the  will.  Eight 
of  those  ten  lots  thus  conveyed  constitute 
lot  No.  4  on  the  plat  accompanying  the  par- 
tition deed;  the  other  two  are  in  lot  No. 
6.  Lot  No.  4  is  the  one  concerning  the  title 
to  which  this  controversy  relates.  Four 
days  later^that  Is,  on  April  7,  1846— the 
devisees  of  Peter  Hoffman  conveyed  to  Len- 
nox Blrckhead  all  the  remaining  portion  of 
the  lots  assigned  to  them  by  the  deed  of  par- 
tition, together  with  "all  the  undivided  right, 
title,  and  claim  of  the  said  parties  of  the 
first  part  in  and  to  those  three  several  lots 
•  •  •  marked  Nos.  19,  20,  and  21,  which 
were  heretofore  leased  to  George  Addison  by 
George  Hoffman  and  Peter  Hoffman,  re- 
serving a  rent  of  seventy-five  dollars  per 
annum  on  the  same  and  which  were  left  un- 
divided for  the  purpose  of  providing  a  fund 
to  pay  the  original  ground  rent  of  flfty-slx 
dollars,  reserved  on  the  whole  property." 
Now,  at  the  time  last  mentioned,  namely, 
April  7,  1846,  Lennox  Blrckhead  was  pos- 
sessed in  his  individual  right  of  all  the  lots 
assigned  to  the  devisees  of  Peter  Hoffman 
by  the  deed  of  partition,  except  lot  No.  4 
(the  one  in  question  here),  and  except  part  of 
lot  6;  and  he  held  lots  19,  20  and  21  as  ten- 
ant in  common  with  the  devisees  of  George 
Hoffman;  and  as  co-trustee  with  Samuel  O. 


Hoffman  he  possessed  lot  No.  4  and  part  of 
lot  No.  6.  In  February,  1848,  George  B. 
Hoffman,  son  of  the  George  Hoffman  who 
died  In  1834,  purchased  the  fee  to  the  entire 
parcel;  that  is,  to  all  the  lots  divided  In  the 
deed  of  partition.  On  March  16th  of  the 
same  year  .George  B.  Hoffman  executed  a 
deed  of  the  same  fee  or  reversion  in  all  of 
the  parcel  to  the  devisees  of  George  Hoff- 
man, deceased,  reciting  in  the  deed  that  be 
had  purchased  the  fee  as  their  agent,  they 
having  paid  the  purchase  money.  On  March 
20,  1857,  the  parties  to  the  last-named  deed 
—they  being  the  devisees  of  George  Hoff- 
man, the  elder— executed  a  conveyance  to 
Lennox  Blrckhead,  wherein  they  granted, 
bargained,  sold,  released,  and  conveyed  to 
the  grantee,  his  heirs,  executors,  adminis- 
trators, and  assigns,  ''all  their  and  each  of 
their  interest  in  and  right  and  title  to  the 
said  yearly  rent  of  flfty-slx  dollars,  and  to 
the  property  of  which  the  said  yearly  rent 
was  reserved,  *  *  •  so  that  neither  tlie 
parties  grantor  •  •  •  nor  the  said  Len- 
nox Blrckhead  can  claim  payment  of  the 
said  yearly  rent  of  flfty-slx  dollars,  or  any 
part  thereof,  and  so  that  the  parties  grantor 
•  •  •  shall  hold  the  property  which  pass- 
ed to  them  In  severalty  under  the  said  deed 
of  partition  in  fee  simple  clear  of  the  year- 
ly rent  of  fifty-alx  dollars;  and  also  that 
the  said  Dr.  Lennox  Blrckhead  shall  hold  the 
property  conveyed  to  him  by  Samuel  O. 
Hoffman  and  others  in  fee  simple,  and  clear 
of  said  yearly  rent  of  flfty-slx  dollars,  or  any 
part  thereof."  No  rent  seems  to  have  been 
demanded  from  or  paid  by  the  owners  of  the 
lots  which  make  up  lot  No.  4  for  very  many 
years.  Samuel  O.  Hoffman  and  Lennox 
Blrckhead,  the  two  trustees  who  held  the 
title  to  lot  No.  4,  having  died  without  con- 
veying to  the  grandchildren  of  Peter  Hoff- 
man the  parcels  making  up  that  lot,  and  to 
which  the  latter  were  entitled  upon  arriving 
at  age,  proceedings  were  instituted  in  1872, 
and  a  decree  was  passed  appointing  a  trus- 
tee to  make  sale  of  the  lots  comprising  lot 
No.  4.  The  lots  were  sold,  and  were  con- 
veyed In  fee  simple,  and  under  mesne  con- 
veyances from  the  purchasers  the  appellees 
claim  title. 

From  this  outlhie  of  the  chain  of  title 
it  is  apparent  that  the  subrent  of  $75  issuing 
out  of  lots  19,  20,  and  21  was  set  apart 
by  the  owners  of  the  leasehold  estate  to 
pay  the  original  ground  rent  of  $56,  and  this 
appropriation  was  conclusive  upon  the  par- 
ties to  that  deed,  for  the  law  is  clearly  set- 
tled upon  authority  that  a  party  is  estopped 
from  denying  a  fact  recited  in  bis  deed. 
Lloyd  y.  Burgess,  4  6111,  192.  No  one  claim- 
ing under  or  through  those  parties  will  be 
allowed  to  question  those  recitals,  or  per- 
mitted to  Impeach  that  apportionment.  Con- 
sequently, as  far  as  the  leaseholders  and  all 
persons  claiming  under  them  were  or  are 
concerned,  an  effective  apportionment  was 
made  of  the  original  rent  of  $Sd  upon  lots 
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1^  20,  and  21,  and  therefore  the  residue 
of  the  property  was  exonerated  therefrom. 
Of  course,  howeyer,  no  act  of  the  leasehold- 
ers coald  of  Itself  bind  the  reTeraioner;  but, 
when  the  lessee  became  the  reversioner,  the 
estoppel  arlstng  from  the  recitals  contained 
in  the  grant  wtiich  he  made  as  lessee  and 
which  bonnd  him  in  the  latter  capacity,  like- 
wise bound  him  as  the  owner  of  the  rever- 
slon;  analogically,  as  a  title  acquired  by  a 
grantor,  after  he  has  conveyed  by  warranty, 
laud  to  wlilch  he  Iiad  no  title,  inures  to  the 
grantee  by  estoppel.  Flinic  v.  Newcomer  et 
at..  10  Md.  316.  The  deed  of  partition 
wherein  the  apportionment  of  the  original 
rent  was  made  was  executed  on  April  1, 
1S16.  In  less  than  a  year  afterwards  Georg^e 
B.  Hoffman,  one  of  the  paiUes  to  that  very 
deed,  acquired  the  ground  rent  for  and  in 
behalf  of,  and  subsequently  conveyed  it  to, 
all  of  the  devisees  of  George  Hoffman,  de- 
ceased, who  were  the  identical  parties  to 
the  deed  by  which  the  apportionment  was 
made.  Now,  as  the  leaseholders  who  made 
tbe  apportionment,  which,  by  reason  of  the 
recitals  in  their  deed  they  are  forever  estop- 
ped to  deny,  subsequently  acquired  the  fee, 
they  cannot  be  permitted  to  repudiate  those 
same  recitals,  or  be  allowed  to  assert  a 
claim  directly  at  variance  therewith.  And 
especially  is  this  so  in  view  of  the  fact  tliat 
In  1857,  they,  as  owners  of  the  reversion, 
deliberately  nndertook  to  extinguish  the 
ground  rent;  and  in  the  deed  designed  to  ac- 
complish that  result  they  recited  the  appor- 
tionment of  the  rent,  and  tbns  thereby  as- 
aented  to  that  apportionment. 

But  this  Is  not  all.  The  series  of  convey- 
ances alluded  to,  and  particularly  the  deed 
of  March  20,  1S57,  clearly  indicate  an  in- 
tention on  the  part  of  the  owners  of  the  fee 
to  wholly  extinguish  the  original  ground 
rent  When  it  is  remembered  that  at  tbe 
time  the  deed  of  1%7  was  executed  Lennox 
Birckhead  owned  lots  10,  20,  and  21  as  ten- 
ant in  common  with  tbe  owners  of  the  fee, 
and  that  those  three  lots  were,  under  the 
deed  of  partition,  to  bear  tbe  entire  orig- 
inal rent,  and  that  he  owned  individually 
all  tbe  lots  assigned  under  the  deed  of  parti- 
tion to  the  devisees  of  Peter  Hoffman  ex- 
c^t  lot  No.  4  and  part  of  lot  No.  6,  which 
he  and  Samnel  O.  Hoffman 'held  as  trustees 
for  the  grandchildren  of  Peter  Hoffman,  the 
fall  sighiflcance  and  effect  of  tbe  recitals 
contained  in,  and  the  conveyance  made  by, 
tbe  deed  of  1857,  are  manifest  It  cannot 
be  diq>nted  that  this  deed  did  completely 
esthtgulsb  the  ground  rent  upon  all  the  prop- 
erty, unless  the  failure  to  name  in  the  deed 
Samuel  O.  Hoffman  and  Lennox  Birckhead, 
tmatees,  prevented  the  deed  from  applying 
to  lot  Mo.  4  and  part  of  lot  No.  6,  then  held 
by  them  In  the  capacity  just  mentioned. 
Bat  no  such  effect  can  be  given  to  that  omls- 
*lon  or  fallnre.  All  the  property,  except 
lots  19,  20,  and  21,  bad  already  been  ex- 
oterated  from  tbe  burden  of  the  ground 


rent  by  virtue  of  the  estoppel  above  advert- 
ed to,  and  therefore  it  became  necessary 
only  to  release  tbe  owner  of  those  three 
lots  If  the  rent  was  Intended  to  be  wholly 
extinguished.  When  the  owner  of  those  lots 
was  released  by  the  deed  of  1857,  the  orig- 
inal rent  was  completely  destroyed,  and  lot 
No.  4  was  then,  if  not  before,  held  in  fee. 
As  the  title  to  lot  No.  4  Is  a  good  and  mar- 
ketable one  in  fee  simple,  the  decree  of  cir- 
cuit court  No.  2  granting  the  relief  prayed 
In  the  bill  must  be  affirmed,  and  it  Is  ac- 
cordingly so  ordered. 
Decree  aihrmed,  with  costs. 


BAI/riMORE  COUNTT  COM'RS  v.  WIL- 
SON. 

(Court  et  Appeals  of  Maryland.  Jan.  22, 
1903.) 

ROADS— DBFBCTS— PERSONAL    INJTJRIKS— DAM- 

AGES— COUNTY  COMMISSIONERS 

—LIABILITY. 

1.  The  liability  of  county  commissioDers  for 
damages  resulting  from  the  defective  condition 
of  roads  in  their  counties  does  not  arise  from 
the  common  law,  but  solely  by  implication  from 
the  provisions  or  Code  Pub.  Gen.  Laws,  art.  25, 
§S  1,  2,  giving  county  commissioners  charge  of 
abd  authority  over  roads  within  their  respective 
connties. 

2.  Code  Pub.  Gen.  Laws,  art.  26,  SS  1,  2,  pro- 
vide that  the  county  commissioners  of  each 
county  shall  have  power  to  appoint  road  super- 
visors, shall  have  charge  of  the  property  own- 
ed by  the  county  and  of  roads  and  bridges,  and 
shall  make  such  regulations  for  repainng  and 
perfecting  the  same  as  they  may  deem  neces- 
sary, etc.  Acts  1000,  e.  68o,  §§  188-199,  create 
a  board  of  road  commissioners,  and  provide  gen- 
erally that  they  shall  perform  certain  duties 
relative  to  roads  and  bridges  in  the  county; 
and  declares  specifically  in  section  105  that 
these  road  commissioners  shall  take  charge  of 
all  roads  and  bridges  In  their  respective  dis- 
tricts, and  shall  see  that  no  obstnictioug  or  in- 
jury is  permitted  on  any  road  or  bridge  under 
their  supervision,  etc.  Held  that,  as  the  act  Of 
1000  deprives  the  county  commissioners  of  al- 
most all  of  their  authority  relative  to  the  con- 
struction, care,  and  repair  of  roads,  it  takes 
away  the  basis  of  their  liability  for  injuries  re- 
sulting from  the  defective  condition  of  the  roads, 

Briscoe  and  Jones,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Harford  county; 
James  D.  Waters,  Judge. 

Action  by  Hattie  E.  Wilson  against  tbe 
county  commissioners  of  Baltimore  county. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal    Reversed. 

Argued  before  McSHERRT,  O.  J.,  and 
FOWLER,  BRISCOE.  BOYD,  PEARCE, 
SOHMUCKBR,  and  JONES,  JJ. 

Frank  I.  Duncan  and  Geo.  L.  Tan  Bibber, 
for  appellants.  John  I.  Yeliott  and  S.  A. 
Williams,  for  appellee, 

SCHMUCKESt,  J.  This  appeal  presents 
the  question  of  the  liability  of  the  county 
commissioners  of  Baltimore  county,  in  the 
present  state  of  the  law,  for  personal  in- 
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Juries  caufled  to  travelers  by  obstrnctions  Im- 
propwly  permitted  to  remain  upon  the  county 
roads.  There  is  evidence  In  the  record  tend- 
ing to  show  the  following  facts:  Mrs.  Hattie 
B.  Wilson,  the  appellee,  when  traveling  at 
night,  with  due  care,  on  one  of  the  county 
roads  of  Baltimore  county,  wae  injured 
through  being  thrown  from  her  carriage, 
which  was  overturned  by  running  upon  a  rick 
of  stone  about  three  feet  high,  placed  upon 
the  side  of  the  road,  and  extending  into  its 
bed.  The  stone  had  been  put  there  by  Frank 
Hurllne,  a  neighboring  farmer,  with  the  per- 
mission or  assent  of  Christopher  Hall,  one 
of  the  cotmty  road  commissioners,  but  with- 
out the  knowledge  of  the  appellant  The  ap- 
pellee sued  the  appellant  In  tort  for  damages 
for  her  injury,  and  recovered  a  Judgment 
in  her  favor,  from  which  the  present  appeal 
was  taken. 

The  record  contains  two  exceptions,  one  of 
which  is  to  a  ruling  of  the  lower  court  upon 
the  admissibility  of  certain  evidence,  and  the 
other  is  to  its  action  on  the  prayers.  The 
first  exception  was  not  insisted  upon  by  the 
appellant,  and  the  real  issue  arises  under  the 
second  one.  At  the  trial  below,  the  appellee, 
as  plabitlff,  offered  two  prayers,  both  of 
which  were  granted,  and  defendant  offered 
seven  prayers,  all  of  which  were  rejected. 
The  proposition  of  the  plaintiff's  first  prayer 
Is  that  it  was  the  duty  of  the  county  commis- 
sioners to  keep  the  road  so  free  from  obstruc- 
tions that  persons  using  reasonable  care  could 
travel  on  It  In  safety;  and  that,  if  the  rick 
of  stone  in  question  had,  with  the  consent  of 
the  road  commissioner.  Hall,  been  put  and 
permitted  to  remain  for  several  weeks  In  such 
position  on  the  road  as  to  make  it  unsafe  for 
one  using  ordinary  care  to  travel  the  road 
at  night,  and  the  plaintiff,  while  so  traveling 
upon  the  road,  was  injured  by  her  carriage 
coming  In  contact  with  the  stones,  she  was 
entitled  to  recover.  Her  second  prayer  is  up- 
on the  measure  of  damages  In  the  event  of  a 
verdict  in  her  favor,  and  is  in  the  usual 
form,  and  free  from  objection.  The  defend- 
ant's first  prayer  asks  the  court  to  take  the 
case  from  the  Jury  for  want  of  legally  suffi- 
cient evidence  of  negligence  on  the  part  of 
the  defendant  to  entitle  the  plaintiff  to  re- 
cover. 

It  is  conceded  that,  If  all  of  the  provisions 
of  the  public  general  law  regulathig  the  pow- 
ers and  duties  of  county  commissioners 
throughout  the  state  remain  in  force  in  Bal- 
timore county,  the  commissioners  of  that 
county  are  liable  for  personal  Injuries  to  trav- 
elers on  the  public  roads  resulting  from  a 
failure  to  keep  those  roads  in  proper  repair. 
The  question  is  whether  the  local  road  law 
now  In  force  in  that  county,  enacted  by  the 
act  of  1900  (chapter  685)  is  so  inconsistent 
with  the  public  general  law  in  respect  to  the 
powers  and  duties  of  the  county  commission- 
ers that  the  local  law  has  superseded  the  gen- 
eral one,  and  taken  away  from  these  commis- 
sioners that  charge  and  control  over  county 


roads  and  the  means  and  agencies  witb  which 
to  enforce  the  control  which  have  always 
been  held  to  constitute  the  foundation  of  th^r 
liability.  In  order  to  reach  a  s(dution  of  the 
question  thus  presented  for  our  consideration, 
it  becomes  necessary  to  compare  the  provi- 
sions of  the  general  and  local  laws  pertinent 
to  the  issue,  that  we  may  ascertabi  whether 
there  is  a  material  conflict  between  them. 
Sections  1  and  2  of  article  25  of  the  Code  of 
Public  General  Laws  contain  the  following 
pravisions: 

"Section  1.  The  county  oommlssioneis  of 
each  county  in  this  state  are  declared  to  be  a 
corporation  and  shall  have  full  powo:  to  ap- 
X>olnt  •  »  •  road  supervisors  •  •  •  and 
all  other  officers,  agents  and  servants  required 
for  county  purposes  not  otherwise  provided 
for  by  law  or  by  the  constitution,  and  they 
shall  have  charge  of  and  control  over  the 
property  owned  by  the  county  and  over  coun- 
ty roads  and  bridges,  and  whenever  in  their 
opinion  the  public  Interests  require  or  will  be 
thereby  advanced  they  may  commit  the  whole 
matter  of  grading  and  constructing  public 
roads,  and  the  repairs  thereof,  and  the  con- 
struction and  repairs  of  public  bridges,  to  the 
charge  of  competent  and  sdentiflcally  educat- 
ed dvll  engineers,  who  shall  direct  and  man- 
age all  such  public  works  under  the  immediate 
control  of  said  county  commissioners,  and  who 
shall  hold  office  for  such  time,  with  saiHi 
salary,  under  such  bond  and  subject  to  such 
regulations  as  may  be  directed  by  the  said 
county  commissioners  from  time  to  time. 
•    *    • 

"Sec.  2.  That  they  shall  also  in  their  re- 
spective counties  have  control  over  all  pub- 
lic roads,  streets  and  alleys,  except  In  Incor- 
porated towns,  and  make  such  rules  and 
regulations  for  repairing,  cleaning,  mending 
and  perfecting  the  same,  and  providing  for 
the  costs  of  the  same,  as  they  may  deem  nec- 
essary.   •    •    •" 

It  has  been  repeatedly  held  by  this  court 
that  these  sections  of  the  general  law  not 
only  conferred  the  power,  but  also  Imposed 
the  duty,  upon  the  coimty  commlssloDers  to- 
keep  the  public  roads  in  a  safe  condition: 
and  that,  as  the  law  provided  them  with 
proper  agents  for  the  discharge  of  these 
duties,  and  the  power  to  levy  the  requisite 
taxes  for  the  repair  of  the  roads,  it  made 
them  liable  for  injuries  resulting  from  the 
nonrepair  of  such  roads  or  the  existence  of 
dangerous  obstructions  upon  them.  Duck- 
ett's  Case,  20  Md.  468,  83  Am.  Dec.  557; 
Gibson's  Case,  36  Md.  229;  Baker's  Case, 
44  Md.  0;  Eyler's  Case,  49  Md.  269,  33  Am. 
Rep.  249;  Duvall's  Case,  54  Md.  354.  It  was 
admitted  in  these  cases  tliat  there  was  no 
such  liability  at  common  law  or  by  the  ex- 
press terms  of  the  statute,  but  It  was  held 
to  have  arisen  by  necessary  implication  from 
the  powers  and  duties  of  the  commissioners 
under  the  several  provisions  of  the  general 
law.  The  local  road  law  In  force  in  Balti- 
more county  when  the  appellee  was  injured 
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W8B  enacted,  as  we  have  already  aald,  by 
( Liipter  G85  Of  the  Acts  of  1900.  Its  salient 
features  are  aa  follows:  Section  188  directs 
the  county  commissioners  to  appoint  a  board 
of  road  commissioners  for  eacta  district  from 
the  voters  resident  therein  who  have  in  the 
previous  year  paid  taxes  on  property  assessed 
at  at  least  $500,  and  requires  the  appointees 
to  give  bond  for  the  faithful  discharge  of 
their  duties.  Sections  188  and  190  require 
the  road  commissioners  to  promptly  organise 
as  a  board,  and,  with  the  advice  of  the 
road  engineer,  adopt  a  system  for  the  re- 
pairs and  Improvement  of  the  roads  In  their 
rt»!MctiTe  districts.  Section  191  requires  the 
road  commissioners  to  keep  books,  showing 
in  detail  the  costs  of  the  labor  and  material 
used  in  the  repair  or  Improvement  of  each 
road  in  their  respective  districts.  These 
books  are  to  be  open  to  the  Inspection  of  the 
road  engineer,  to  whom  the  road  commis- 
siontrs  are  required  to  make  annual  reports 
of  the  condition  of  the  roads  and  the  nature 
and  extent  of  the  work  done  on  them  during 
the  year.  Section  192  requires  the  road  com- 
missioners of  each  district  to  make  monthly 
itemized  statements  of  the  labor  and  ma- 
terial used  by  them  to  the  road  engineer,  who 
most  approve  all  bills  for  labor  and  materials 
if  correct,  and  deliver  them  to  the  county 
commissioners,  who,  after  the  bills  have  been 
properly  audited,  are  required  to  direct  their 
payment  to  an  amoimt  not  exceeding  the 
special  road  tax  collected  from  the  district 
for  that  year.  Section  194  authorizes  the 
county  commissioners,  upon  charges  made, 
and  after  notice  and  a  hearing,  to  remove  any 
road  OHnmissloner  for  neglect  or  refusal  to 
perform  his  official  duty,  and  also  to  till  va- 
cancies caused  by  resignation  or  removal  ot 
road  commissioners.  Section  195  provides, 
among  other  things,  that  the  road  commis- 
sioners "shall  take  charge  of  all  roads  and 
bridges  In  their  respective  districts  and  shall 
see  that  no  obstructions,  hindrances  or  in- 
jury is  permitted  upon  any  road  or  bridge 
under  their  supervision,  and  if  any  road  or 
bridge  under  their  supervision  shall  form  the 
boundary  between  districts  the  county  com- 
missioners shall  assign  to  each  district  Its 
portion  of  said  road  or  bridge."  Section  196 
provides  that  "the  governor  shall  appoint  a 
Baltimore  county  roads  engineer,  who  shall 
hold  office  until  removed  by  the  governor  or 
bis  successor  for  such  good  cause  as  he  shall 
deem  snfficient"  Section  197  prescribes  the 
duties  of  the  road  engineer.  These  are  main- 
ly advisory  In  their  nature,  and  to  be  ren- 
dered to  the  road  commissioners  to  aid  them 
in  the  management  and  repair  of  the  roads; 
but  he  is  required  to  pass  upon  the  propriety 
of  the  expenditures  of  the  road  commission- 
ers, and  to  make  an  annual  report  to  the 
county  commissioners  and  to  the  Maryland 
Geological  Survey  of  the  condition  of  the 
roads,  and  the  nature  and  cost  of  the  im- 
provements made  on  them  during  the  year, 
i'efition  199  directs  the  county  commissioners 


to  levy  annually  on  the  assessable  property  In 
the  county  not  less  than  15  nor  more  than  25 
cents  on  the  $100  for  the  use  of  the  roada 
and  bridges,  of  which  only  5  per  cent  shall 
be  applied  to  the  general  use  of  the  county 
roads  and  bridges,  and  the  balance  shall  be 
set  apart  as  a  special  road  and  bridge  fund 
for  the  use  only  of  that  district  from  which 
it  has  been  collected. 

It  is  apparent  from  this  synopsis  of  the 
act  of  1900  that  it  not  only  Introduces  Into 
the  management  of  the  public  roads  of  Bal- 
timore county  many  details  of  administration 
not  found  In  the  general  law,  bnt  it  deprives 
the  county  commissioners  of  almost  the  en- 
tire charge  and  control  of  the  roads,  and 
Imposes  that  duty  upon  a  new  set  of  officials, 
for  whose  appointment  It  makes  provision. 
It  creates  a  board  of  road  commissioners  for 
each  district,  and  requires  them  to  "take 
charge  of  all  roads  and  bridges  In  their  re- 
spective districts,"  and  keep  them  free  from 
hindrances  and  obstructions,  to  adopt  a  sys- 
tem for  repairing  and  improving  them,  and 
to  cause  the  repairs  and  Improvements  to  be 
made,  and  to  purchase  the  materials  requisite 
for  that  purpose.  The  road  commissioners 
receive  a  fixed  salary,  and  are  not  made  sub- 
ject to  the  control  of  the  county  commission- 
ers In  connection  with  the  repair  or  improve- 
ment of  the  roads  or  the  purchase  of  mate- 
rials. On  the  contrary,  the  act  directs  them 
to  repcHt  the  condition  of  the  roads  and  the 
improvements  made  thereon  to  the  road  en- 
gineer, an  independent  official,  appointed  by 
the  governor;  and  to  make  monthly  state- 
ments of  their  expenditures  for  labor  and 
material  to  the  same  official,  to  be  by  him 
approved.  If  correct,  and  handed  to  the  county 
commissioners,  who  are  then  required  to  or- 
der their  payment,  after  they  have  been  prop- 
erly audited.  The  road  engineer,  and  not  the 
county  commissioners,  Is  made  the  adviser  of 
the  road  commissioners  in  the  exercise  of  the 
charge  conferred  upon  them  by  the  act  over 
all  the  county  roads  and  bridges.  The  road 
commissioners  are,  it  Is  true,  appointed  by 
the  county  commissioners  from  a  certain  class 
of  taxiwyers,  and  they  may  be  removed  for 
neglect  of  duty  by  the  county  commissioners 
after  charges  made  and  a  hearing  thereon; 
but  they  do  not  act  nnder  the  direction  or 
supervision  of  the  county  commissioners  In 
keeping  the  roads  In  safe  condition,  as  the 
charge  and  management  of  the  roads  la  con- 
ferred by  the  local  law  upon  the  road  com- 
missioners themselves.  Not  only  are  the  per- 
s<ms  directly  charged  with  the  care  of  the 
roads  thus  made  practically  Independent  of 
the  county  commissioners,  but  the  power  of 
the  latter  to  levy  taxes  for  the  use  of  the 
roads  Is  now  so  limited  and  restricted  as,  In 
effect,  to  deprive  them  of  their  former  dis- 
cretion as  to  the  application  of  the  funds 
raised  by  those  taxes.  As  by  this  local  law, 
which  prevails  over  the  general  law  wher- 
ever the  two  conflict,  the  county  commission- 
ers of  Baltimore  county  have  been  shorn  of 
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the  very  powers  and  duties  which  constituted 
the  only  ground  of  their  liability  for  damages 
for  Injuries  caused  by  the  condition  of  the 
public  roads,  It  follows  as  a  matter  of  course 
that  their  liability  for  such  damages  no  longer 
ezistB.  If  It  be  objected  that  the  conclusion 
which  we  have  reached  as  to  the  effect  of 
this  local  road  law  deprives  the  users  of 
roads  in  Baltimore  county  of  that  redress  for 
injuries  resulting  from  defects  therein  which 
to  afforded  to  those  using  roads  in  other  por- 
tions of  the  state,  we  are  compelled  to  reply 
that  the  remedy  for  that  situation  must  be 
sought  at  the  hands  of  the  legislature,  and  not 
of  the  courts. 

The  learned  judge  below  should  have  re- 
jected the  plalntlfTs  prayers,  and  granted  the 
defendant's  first  prayer;  and  for  his  error  in 
not  doing  so  the  judgment  must  be  reversed. 
As  It  Is  apparent  that  there  Is  no  liability  on 
the  part  of  the  appellants  for  the  Injuries  sus- 
tained by  the  appellee,  no  new  trial  of  the 
case  will  be  awarded,  and  for  that  reason  we 
find  It  unnecessary  to  review  the  remaining 
prayers  of  the  defendant  below. 

Judgment  reversed,  with  costs,  without  a 
new  triaL 

BRISCOE]  and  JONES,  JJ.,  dissenting. 


OPPENHBIMKR  et  al.  t.  LBYL 

(Court  of  Appeals  of  Maryland.     Jan.  16» 
1908.) 

QtJIETINO     TITLE— JURISDICTION— POSSESSION 

BY   PLAINTIFF— LANDLORD  AND 

TENANT- TAX  TITLE. 

1.  Where  the  lessee  in  a  lease  for  99  years, 
which  provided  that  the  lessee  should  pay  cer- 
tain rent  and  all  taxes  on  the  propei-ty,  made  a 
fictitious  and  flrandulent  assi^ment  of  the 
lease  to  another,  and  then  neglected  to  pay  the 
taxes,  and  purchased  the  property  at  a  tax 
sale,  and  thereafter  tool:  a  reassigument  of  the 
lease,  and,  claiming  to  be  owner  of  the  prop- 
erty, refused  to  pay  rent,  suit  may  be  maiu- 
taiued  by  the  lessor  to  set  aside  such  tax  title 
and  to  quiet  bis  title  to  the  reversion,  though 
he  does  not  allege  that  he  is  in  possession. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty, in  equity;  David  Powler,  Judge. 

Action  by  Amanda  Oppenheimer  and  hus- 
band against  Jacob  Levi  to  set  aside  a  tax 
deed  and  quiet  title.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEABCB,  and 
SCHMUCKER,  JJ. 

John  Watson,  Jr.,  for  appellanta  Orason 
&  Bacon,  for  appellee. 

PEARCE,  J.  Samuel  EUinger  and  wife,  in 
1869,  leased  the  lot  of  land  now  In  contro- 
versy, situated  in  Baltimore  county,  to  Lena 
Sachs,  for  99  years,  reserving  to  the  said 
EUinger  and  his  heirs  a  yearly  rent  of  $50, 
payable  one  half  February  Ist  and  the  other 
half  August  1st;  and  the  lessee  covenanted 
for  herself,  her  personal  representatives  and 


assigns,  to  pay  tills  rent  and  the  taxes  upon 
the  lot  The  leasehold  estate  therein,  by 
deed  of  assignment  made  December  31,  1884, 
became  vested  in  the  appellee  Jacob  Leyi, 
and  his  wife,  Babet  Levi,  who,  on  February 
16,  1887,  assigned  the  same  to  Wm.  H.  Dry- 
den.  In  1890,  the  taxes  for  a  previous  year 
being  in  arrear,  the  fee  in  the  premises  was 
sold  by  the  collector  of  Baltimore  county  to 
Jacob  Levi,  the  appellee,  to  whom  it  was  con- 
veyed by  said  collector  on  January,  23,  1801. 
This  deed,  however,  was  not  placed  upon  rec- 
ord until  June  18,  1896.  Samuel  EUinger 
died  July  6,  1881,  and  shortly  thereafter  his 
heirs  conveyed  to  the  appeUant,  Amanda  Op- 
penheimer, the  reversion  In,  and  the  ground 
rent  Issuing  out  of,  said  lot  On  Kay  8, 
1896,  Levi  united  with  Dryden  in  conveying 
to  Henry  Toner  and  wife  a  lot  of  ground  des- 
ignated as  the  lot  described  in  the  EUinger 
lease,  but  which,  through  error,  was  made  to 
embrace  a  lot  but  60  feet  square.  Instead  of 
50  feet  by  150  feet,  and  this  was  conveyed 
"subject  to  the  annual  rent  reserved  in  ttae 
original  lease  from  Samuel  EUinger  and  wife 
to  T>ena  Sachs.  On  December  21,  1900,  To- 
ner, whose  wife  in  the  meantime  had  died, 
conveyed  the  lot  to  Jacob  Levi,  the  appellee, 
subject  to  the  payment  of  said  annual  rent 
Levi  paid  the  annual  rent  from  the  time  be 
acquired  the  leasehold  estate,  December  81. 
1884,  dovrn  to  the  time  of  the  conveyance  by 
himself  and  Dryden  to  Toner,  May  8,  1886, 
and  Toner  paid  the  same  from  May  8,  1896, 
to  December  21,  1900,  when  he  assigned  to 
Levi,  who  has  refused  to  pay  the  subsequent- 
ly accruing  rent,  claiming  the  fee  by  virtue 
of  said  tax  sale  and  the  subsequent  assign- 
ment to  him.  Thereupon  Amanda  Oppen- 
heimer and  her  husband,  on  January  15, 
1901,  filed  a  bUl  aUeglng  aU  the  facts  above 
recited,  and  averring  that  the  tax  sale  men- 
tioned and  the  various  subsequent  convey- 
ances constituted  a  cloud  upon  her  title  to  the 
reversion  and  rent,  for  the  removal  of  which 
she  was  entitled  to  relief  in  equity.  The  bill 
also  Alleges  that  at  the  time  of  this  tax  sale 
this  lot  was  assessed  to  Jacob  Levi,  and  had 
been  so  assessed  for  several  years,  and  that 
the  tax  sale  was  void  for  several  reasons, 
not  necessary  to  enumerate  here.  The  bill 
further  charges  that,  notwithstanding  the  as- 
signment from  Levi  to  Dryden  in  February, 
1887,  Levi  remained,  and  continued  to  be, 
the  real  owner  of  the  leasehold,  and  that  he 
paid  the  ground  rent  continuously  from  1SS4 
to  1896  to  Samuel  EUinger  and  those  claim- 
ing under  him;  that  the  lot  was  assessed  up 
to  the  time  of  the  tax  sale  to  Levi,  and  that 
notice  that  the  taxes  were  overdue,  and  that 
sale  would  be  made  if  they  were  not  paid, 
was  served  upon  him,  who  was  the  real  own- 
er of  the  leasehold,  and  as  such  bound  to  pay 
said  taxes;  and  then  specifically  charges 
"that  by  his  fraudulent  acts  and  concealments 
he  encouraged,  promoted,  and  procured  the 
said  sale  with  the  intention  of  acquiring  the 
fee-simple  interest  in  said  lot  for  the  trivial 


Digitized  by 


Google 


MdJ 


OPPENHEIMEB  v.  LEVL 


75 


soffi  of  946,  for  which  the  same  was  sold; 

•  •  •  and  that  the  payment  hy  him  of  the 
purchase  money,  at  SDch  tax  sale  was  but 
the  payment  of  the  taxes  and  expenses, 
which  he  was  onder  obligation  to  pay."  The 
prayer  of  the  blU  Is:  (1)  That  the  tax  sale 
may 'be  declared  void;  (2)  that  the  deed  from 
the  collector  may  be  declared  void,  and  be 
vacated  and  annulled;  (3)  that  a  decree  may 
be  passed  declaring  the  appellant  to  be  seised 
In  fee  of  the  reversion  In  said  lot,  and  to  be 
entitled  to  collect  the  rent  reserved  In  the 
original  lease  from  BUlnger.  The  appellee  de- 
murred to  the  bill,  and  assigned  the  following 
grounds:  (1)  That  the  bill  stated  no  suffl- 
dent  case  to  entitle  the  plaintiff  to  relief; 
(2t  that  the  court  had  no  jurisdiction  to  hear 
and  determine  the  matter;  (3)  that  the  plaln- 
tUTs  remedy.  If  any,  was  In  a  court  of  law; 
(4)  that  there  was  a  full,  complete,  and  ade- 
quate remedy  at  law;  ^).  that  the  plaintiff 
had  neither  the  legal  title  to  nor  the  posses- 
sion of  the  property. 

At  the  hearing  the  court  sustained  the  de- 
marrer,  and  dismissed  the  bill,  holding  In  the 
opinion  filed  that,  as  tb&K  was  no  allegation 
of  possession  by  the  plaintiff  at  the  time  the 
bill  was  filed,  the  case  was  governed  by  tbe 
case  of  Textor  t.  Shipley,  77  Md.  474,  26  Atl. 
1019,  28  Atl.  1060,  and  those  which  preceded 
It  In  an  of  -which  it  is  held  that  there  must 
be  such  averment  of  possession,  followed  by 
proof,  to  warrant  a  decree  for  plaintiff. 
There  can  be  no  doubt  that  such  is  the  gener- 
al role  of  equity,  and  that  as  such  it  is  firm- 
ly established  in  this  state  by  numerous  deci- 
iions.  In  Helden  v.  Hellen,  80  Md.  621,  31 
AtL  506,  46  Am.  8t  Rep.  871,  where  a  bill 
filed  to  remove  a  cloud  upon  the  title  failed  to 
•liege  possession  by  the  plaintiff,  the  bill  was 
dismissed  on  demnrrer;  the  court  saying: 
"If  the  possession  Is  In  another,  the  remedy 
to  by  an  action  of  ejectment.  •  •  •  What- 
ever may  be  the  decisions  elsewhere,  no  case 
In  this  state  has  gone  so  far  as  to  maintain 

•  bill  In  equity  under  the  facts  and  clrcum- 
ftnnces  of  this  case."  And  the  rule  was  re- 
affirmed In  Keys  v.  Forrest,  90  Md.  132,  45 
Atl.  22,  the  latest  case  upon  the  subject  In 
this  court.  But,  while  this  is  the  general 
nile,  there  are  some  recognized  exceptions  to 
Its  application.  In  Crook  v.  Brown,  11  Md. 
172,  applying  the  general  mie  to  the  facts  of 
that  case,  .Tudge  Tuck  said:  "We  know  of  no 
bead  of' equity  jurisdiction  under  which  this 
[unendment  to  the  bill]  can  be  maintained. 
It  would  be  substantially  to  give  to  a  chan- 
cery suit  the  effect  of  an  action  in  ejectment 

•  •  •  There  are  some  circumstances  under 
which  courts  of  equity  will  remove  a  party  in 
possession,  and  put  in  another,  but  these  are 
cases  of  peculiar  character."  So,  In  Llvlng- 
iton  V.  HaU,  73  Md.  396,  21  Atl.  40,  Judge 
Alvey  said:  "To  maintain  a  suit  of  this  char- 
tcter.  It  Is,  as  a  general  rule,  necessary  that 
file  plaintiff  should  be  in  the  possession  of 
•be  property."  And  in  Steuart  v.  Meyer,  54 
^Id.  467,— a  case  arising  under  a  tax  sale  of 


property  subject  to  ground  rent,— relief  was 
granted  notwithstanding  the  plaintiffs  were 
not  In  possession;  Judge  Alvey  saying:  "They 
are  interested  only  in  the  annual  ground  rents 
and  in  the  estate  of  the  reversion.  They  are 
not  entitled  to  the  possession,  and  could  not, 
therefore,  sue  in  ejectment  for  the  recovory 
of  the  property.  Under  the  drcmnstances  of 
this  case,  without  resort  to  a  proceeding  like 
tbe  present,  the  parties  would  be  without  ade- 
quate remedy  for  relief  against  the  effect 
of  the  prima  fade  title-  In  the  purchaser." 
In  Textor  v.  Shipley,  77  Md.,  26  Ati.,  28  Atl., 
supra,  it  was  argued  that  the  decision  in 
Steuart  v.  Meyer  was  in  confiict  with  all  the 
other  cases  in  this  court  on  that  subject,  and 
overruled  the  previous  cases,  but  the  opfailon 
filed  by  Judge  Robinson  on  the  rearg^nment  in 
Textor  v.  Shipley,  In  which  Judge  Alvey  con- 
curred, explained  what  were  the  circumstan- 
ces alluded  to  by  him  In  Steuart  v.  Meyer,, 
and  showed  that  in  that  case,  when  the  bill 
was  filed,  the  property  in  controversy  was 
in  the  possession  of  receivers  appointed  by 
the  court,  and  that  the  plaintiff  could  not 
resort  to  the  ordinary  remedy  by  .ejectment 
against  Meyer  as  a  disseisor,  for  the  reason 
that  he  was  not  in  possession  of  the  property, 
and  that  in  maintaining  the  jurisdiction  of  eq- 
tilty  under  the  peculiar  circumstances  of  that 
case  it  was  not  meant  to  question  tbe  general 
rule  laid  down  In  tbe  earlier  cases;  "tbat 
those  only  who  bave  a  clear  legal  and  equi- 
table title  to  land,  connected  with  the  pos- 
session, have  any  right  to  dalm  tbe  inter- 
ference of  a  court  of  equity  to  give  them 
peace,  or  dissipate  a  cloud  on  title."  There 
are  decisions  elsewhere  from  courts  of  repute 
that  actual  possession  by  a  tenant  is  equiva- 
lent to  actual  possession  by  the  landlord  for 
tbe  purpose  of  such  a  bill,  but  these  are  not 
consistent  with  the  decision  In  Steuart  v. 
Meyer,  as  explained  In  Textor  v.  Shipley,  and 
need  not  be  referred  to.  There  are,  however, 
well-established  legal  principles  applicable  to 
the  facts  of  this  case,  which,  In  our  opinion, 
take  It  out  of  the  general  rule,  and  bring  it 
within  the  exceptions  in  which  equity  has 
jurisdiction.  These  principles  cannot  be  bet- 
ter stated  than  in  the  language  of  Judge 
Cooley,  extracted  from  his  Law  on  Taxation: 
"Some  persons,  from  their  relation  to  tbe  land 
or  to  the  tax,  are  precluded  from  becoming 
piurchasers,  on  grounds  which  are  apparent 
when  their  relation  to  the  property  and  to 
the  taxes  is  shown.  Tbe  title  to  be  given  on 
a  tax  sale  Is  a  title  based  on  the  default  of 
the  person  who  owes  to  the  public  the  duty 
to  pay  the  tax,  and  tbe  sale  is  made  by  way 
of  enforcing  that  duty.  But  one  person  may 
owe  the  duty  to  the  public,  and  another  may 
owe  it  to  the  owner  of  the  land,  by  reason 
of  contract,  or  other  relations.  Such  a  case 
m.'\y  exist  where  the  land  is  occupied  by  a 
tenant,  who,  by  his  lease,  has  obligated  him- 
self to  pay  the  taxes.  Where  this  is  the 
relation  of  the  parties  to  the  land.  It  would 
cause  a  shock  to  the  moral  sense  If  the  law 
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were  to  permit  this  tenant  to  neglect  his  duty, 
;ind  tben  take  advantage  thereof  to  cut  oft 
his  lessor's  title  by  buying  in  the  land  at  a 
tax  sale.  •  •  •  There  la  a  general  princi- 
ple applicable  to  snch  cases,  which  may  be 
stated  thus:  That  a  purchase  made  by  one 
whose  duty  It  was  to  pay  the  taxes  shall 
oi)erate  as  a  payment  only.  He  shall  acquire 
no  right,  as  against  a  third  party,  by  a  neg- 
lect of  the  duty  which  he  owed  to  such  party. 
This  principle  Is  universal,  and  Is  so  entirely 
reasonable  and  Just  as  scarcely  to  need  the 
support  of  authority.  Show  the  existence  of 
the  duty,  and  the  dlsquallflcation  Is  made 
out  In  every  instance."  A  long  list  of  cases 
illustrating  the  application  of  the  principle 
thus  stated  under  a  gn^at  variety  of  circum- 
stances is  given  in  a  footnote  to  the  text,  and 
n  valuable  note  on  the  same  subject  will 
be  found  upon  page  939  of  53  L.  R.  A.,  ap- 
pended to  the  case  of  Smith  t.  Newman 
(Kan.;  62  Pac.  1011),  In  which  It  Is  said  that 
the  cases  are  all  agreed  that  a  tenant  cannot 
acquire  a  valid  title,  as  against  the  landlord, 
by  virtue  of  a  tax  sale  during  the  tenancy 
for  taxes  .which  the  tenant  had  agreed  to  pay. 
Among  these  may  be  cited  the  folowlng:  "At 
most  the  tenant  conld  only  become  seised  un- 
der the  tax  deed  In  trust  for  hla  landlord 
If  living;  If  dead,  then  for  his  heirs  or  their 
assigns."  Burgett  v.  Taliaferro,  118  111.  516, 
9  X.  E.  334.  "Payment  of  taxes  by  a  tenant 
at  a  tax  sale  will  be  considered  as  a  redemp- 
tion of  the  land  for  bis  landlord,  and  be  will 
remain  his  tenant  as  before."  Williamson  v. 
Russell,  18  W.  Va.  625.  "In  such  case  the 
tenant  can  acquire  no  valid  title  as  against 
such  owner,  but  would  hold  any  title  thus  ac- 
quired in  trust  for  such  owner."  Bertram  v. 
Cook,  32  Mich.  519.  "A  tax  purchase,  made 
Willie  such  relation  exists,  is  made  In  wrong; 
and  the  law,  in  circumvention  of  dishonesty, 
will  conclusively  presume  that  It  was  made  In 
performance  of  duty,  and  not  in  repudiation 
of  It."  Conn.  Mnt.  Life  Ins.  Co.  v.  Bulte, 
45  Mich.  120,  7  N.  W.  707.  "A  title  so  ac- 
quired would  remain  void  In  the  bands  of  a 
bona  fide  purchaser  without  notice."  Blake 
y.  Howe,  1  Aikens,  306,  15  Am.  Dec.  681. 
"Where  a  lessee  covenanted  to  pay  all  taxes 
and  assessments  on  the  demised  premises 
during  the  term,  he  was  bound  to  pay  a  spe- 
cial assessment  for  planking  and  curbing  the 
sidewalk  In  front  of  tlie  premises;  and  where 
he  disputed  this  liability,  and  permitted  the 
tot  to  be  sold  to  pay  this  assessment,  and 
after  the  expiration  of  the  term  became  the 
assignee  of  the  purchaser,  and  took  the  tax 
deed,  the  lessor  was  held  entitled  to  a  Judg- 
ment that  the  lessee  quitclaim  the  premises 
to  him,  and  that  be  be  restrained  from  con- 
veying or  incumbering  them."  Shepardson  t. 
Elmore,  19  Wis.  424.  Some  of  these  cases 
were  actions  of  ejectment;  others,  and  notably 
the  last  cited,  were  bills  to  remove  cloud 
upon  title.  To  the  same  efTect  are  the  cases 
of  Stout  T.  Merrill,  35  Iowa,  47;  Haskdl  v. 
Putnam,  42  Me.  244;   Willard  T.  Ames,  130 


Ind.  351,  30  ii.  E.  210;  Relly  t.  Lancaster. 
89  Cal.  354;  Coxe  v.  Gibson,  27  Pa.  160,  67 
Am.  Dec.  454;  Rothwell  v.  Dewees,  2  Black, 
613,  17  L.  Ed.  309;  Lamb'om  y.  Didclnson 
County  Commissioners,  97  U.  &  181,  24  L. 
Ed.  926. 

It  Is  true  that  in  an  action  of  ejectment 
this  plalntlfC  would  be  entitled  to  recover 
upon  proof  I  of  the  facts  she  alleges  In  ber 
bill,  but  it 'does  not  follow  that  equity  has 
not  Jurisdiction  to  grant  the  relief  prayed, 
and  we  think  an  examination  of  the  authori- 
ties will  shbw  that  it  is  our  duty  to  sustain 
this  bill,  and  not  to  send  the  plaintiff  to  a 
court  of  law.  In  Hamilton  y.  Cummlngs,  1 
Johns.  Ch.  .523,  a  bill  was  filed  praying  the 
delivery  up  and  cancellation  of  certain  bonds 
executed  by  the  plaintiff's  testator,  which  It 
was  charged  were  given  to  Indemnify  defend- 
ant as  ball  in  certain  suits,  but  which  were 
to  be  surrendered  and  canceled  if  defendant 
was  not  damaged  or  put  to  costs.  The  bill 
alleged  that  the  suits  were  all  settled,  and 
that  defendant  had  been  put  to  no  costs  or 
damage.  In  considering  the  objection  made 
to  the  Jurisdiction  of  equity  in  that  case. 
Chancellor  Kent  said:  "I  am  inclined  to 
think  that  the  weight  of  authority  and  tbe 
reason  of  the  thing  are  equally  in  favor  of 
the  Jurisdiction  of  the  court,  whether  the  in- 
strument is  or  Is  not  void  at  law,  and  wheth- 
er it  be  void  from  matter  appearing  on  Its 
face,  or  from  proof  taken  in  the  cause. 
♦  *  •  But  while  I  assert  the  authority  of 
the  court  to  sustain  such  bills,  I  am  not  to 
be  understood  as  encouraging  applicationB, 
where  the  fitness  of  the  exercise  of  the  power 
of  the  court  Is  not  pretty  strongly  displayed. 
Perhaps  the  cases  may  be  reconciled  on  tbe 
general  principle  that  the  exercise  of  this 
power  Is  to  be  regulated  by  sound  discretion, 
as  the  circumstances  of  the  individual  case 
may  dictate;  and  that  the  resort  to  equity,  in 
order  to  be  sustained,  mast  be  opedient,  be* 
cause  the  defense,  not  arising  on  its  face, 
may  be  difficult  or  uncertain  at  law,  or  from 
some  other  special  chrcumstances  peculiar  to 
the  case,  and  rendering  a  resort  here  highly 
proper,  and  clear  of  any  suspicion  of  any  de- 
sign to  promote  expense  and  litigation."  In 
Van  Home  y.  Fonda,  5  Johns.  Cb.  406,  two 
devisees  were  in  possession  of  lands  under 
an  imperfect  title  devised  to  them  by  their 
common  ancestor,  and  It  was  held  that  one  of 
these  could  not  buy  up  an  adverse  title  to 
disseise  or  expel  his  co-tenant,  but  that  such 
purchase  would  inure  to  their  common  bene- 
fit, subject  to  an  equal  contribution  to  the 
expense;  and  the  same  high  authority  said: 
"It  is  not  consistent  vrith  good  faith,  nor 
with  the  duty  which  the  connection  of  the 
parties,  as  claimants  of  a  common  subject, 
created,  that  one  of  them  should  be  able,  with- 
out the  consent  of  the  other,  to  buy  in  an  out- 
standing title,  and  appropriate  the  whole  sub 
ject  to  himself,  and  thus  undermine  and  oust 
his  companion.  It  would  be  Immoral,  and 
repugnant  to  a  sense  of  refined  and  accurate 
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iDsttee."  Accordingly,  the  chancellw  sus- 
taioed  a  bill  for  an  account  filed  by  the  devi- 
see sought  to  be  ousted  under  the  adverse 
title  bought  by  his  co-devisee.  That  case 
was  relied  on  as  conclusive  by  Ohancelior 
Cooper  In  Harrison  v.  Winston,  2  Tenn.  Ch. 
M4,  In  which  it  was  held  that  a  beneficiary 
under  a  trust  assignment  for  the  benefit  of 
creditors,  who  Is  a  party  to  the  suit  for  the 
expcution  of  the  trust,  consenting  thereto, 
and  accepting  Its  benefits,  cannot  acquire  a 
title  to  any  of  the  property  -under  a  tax  sale 
free  from  the  trust;  and  that  one  who  Joins 
vlth  Um  In  the  purchase  with  knowledge  of 
his  fldudaiy  relations  will  stand  in  no  better 
position;  and  that  the  complainant  was  en- 
titled to  a  decree  perpetually  enjoining  an 
action  of  ejectment  brought  by  the  purchaser 
of  the  tax  title,  and  declaring  that  the  tax 
title  Inured  to  the  benefit  of  the  trust 

Applying  the  principles  thus  declared  to  the 
case  before  as,  we  cannot  say,  as  was  said  in 
Crook  V.  Brown,  supra,  "we  know  of  no  head 
of  equity  Jurisdiction  under  which  this  can 
be  maintained."  We  perceive  at  once  that 
npon  the  allegations  at  the  bill  there  was 
fraud  in  tbe  acquisition  by  defendant  of  the 
tax  title,  and  that,  as  a  result  of  this  fraud, 
tbe  title  is  held  by  the  defendant  in  trust  for 
the  plaintiff,  and  we  know  that  fraud  and 
trosts  are  Independent  heads  of  equity  jurls- 
dlrtlon.  In  King  v.  Carpenter,  87  Mich.  366, 
it  was  held  that,  "where  a  party  has  an  equi- 
table cause  of  action  against  another,  com- 
ing within  any  recognized  rule  of  equity  Ju- 
risdiction, such  right  can  be  enforced  in  equi- 
ty, whether  the  complainant  is  in  possession 
or  not"  In  Sheppard  v.  Nbcon,  43  N.  J.  Eq. 
Ut3, 13  Atl.  617,  the  court  said:  "Tbe  excep- 
tion to  the  rule  [that  tbe  plaintiff  must  be  in- 
possession]  is  where  tbe  case  presents  some 
s|iecial  ground  for  equitable  Interposition, 
such  as  fraud,  accident  or  mistake,  requiring 
the  setting  aside  or  reformation  of  deeds  or 
Instruments  of  conveyance.  If  these  ele- 
ments be  wanting,  a  bill  to  establish  com- 
plainant's title  is  an  ejectment  suit,  pure  and 
simple."  To  the  same  effect  Is  Essex  County 
Bank  v.  Harrison  (N.  J.  Ch.)  40  Atl.  211. 
And  In  Security  Savings  &  Trust  Co.  v.  Mac- 
kenzie (Or.)  52  Pac.  1046,  it  was  held  that  the 
qnestlon  of  possession  of  real  estate,  as  re- 
quired by  a  statute  of  the  state,  in  a  suit  for 
an  Interest  therein,  was  immaterial,  when 
tbe  relief  sought  is  such  that  an  equity  court 
bas  Jurisdiction  independent  of  the  statute. 
This  view  of  the  law  is  sustained  in  17th 
Enc.  of  Pleading  &  Practice,  309,  where  it  is 
said:  "Where  there  is  any  other  distinct 
bead  of  equity  Jurisdiction  sufilclent  to  sup- 
port the  action,  possession  by  the  plaintiff  is 
not  required,  but  equity  will  retain  the  cause, 
tnd  grant  riellef  by  quieting  the  title  or  re- 
moTlng  clouds."  In  the  present  case  fraud  In 
tbe  acquisition  of  the  title  is  distinctly  ctaar- 
gn);  such  fraud  as  would  raise  a  trust  in 
fiTor  of  the  plaintiff.  The  defendant  has 
demnnvd,  and  tbe  effect  of  his  demurrer  Is 


to  admit  all  matters  of  fact  well  pleaded,  and 
we  think  the  fraud  is  well  pleaded.  Again, 
In  17th  Enc.  of  Pleading  &  Practice,  811,  It 
is  said  that  "It  would  seem  that  ejectment  Is 
an  inadequate  remedy  in  all  cases  where,  al- 
though the  plaintiff  might  recover  possession, 
a  void  instrument  or  muniment  of  title  would 
be  left  outstanding,  and  uncanceled,"  and  it 
was  so  held  in  Redmond  v.  Packenham,  66 
111.  434.  Here,  if  the  plaintiff  were  to  re- 
cover in  ejectment,  tbe  tax  title  would  re- 
main outstanding,  and  would,  after  such  re- 
covery, still  constitute  an  apparent  cloud 
upon  the  title  whenever  the  property  might 
be  upon  the  market.  Consequently,  we  think 
the  demurrer  should  have  been  overruled  and 
the  bill  retained. 

Nothing  that  we  have  said,  however,  is  to 
be  understood  as  overruling  or  impairing  the 
authority  of  any  of  the  previous  cases  in  this 
court,  none  of  which  presented  the  question 
now  before  us.  In  Keys  v.  Forrest,  supra, 
the  case  was  not  presented  on  demurrer,  but 
was  beard  upon  bill,  answer,  and  testimony. 
The  bill  alleged,  and  tbe  answer  denied,  fraud 
in  tbe  acquisition  of  the  tax  title;  and  it 
will  be  seen  on  reference  to  the  record  that 
the  lower  court  considered  the  allegation  of 
frauds  and  found  it  was  not  sustained,  and 
this  court  concurred  In  that  finding.  Had 
the  possession  by  the  plaintiff  been  essential 
in  that  case,  It  would  have  been  idle  to  deter- 
mine tbe  question  of  fraud.  There  is  there- 
fore no  confiict  or  Inconsistency  between  this 
case  and  any  of  the  earlier  cases  in  this  court 
For  the  reasons  given,  the  decree  of  the  cir- 
cuit court  will  be  reversed. 

Decree  reversed,  with  costs  to  the  appellant 
above  and  below,  and  cause  remanded  for 
further  proceedings. 


SNOOK  V.  MUNDAT. 

(Court  of  Appeals  of  Maryland.     Jan.  23, 
1903.) 

PRINCIPAL   AND   8URETT— ESTOPPKI*— RIOHT 

OP  SUBROGATION— TENDER— PLEADING 

— AMENDMENT- APPKAL. 

1.  Under  Code,  art.  16,  §  16,  providing  that  a 
party  to  a  bill  in  equity  shall  have  tbe  right, 
on  payment  of  such  costs  as  tbe  court  may  di- 
rect, to  amend  so  as  to  bring  the  merits  fairly 
to  trial,  tbe  application  to  ameud  is  addressed 
to  the  discretion  of  the  court,  and  there  is  no 
appeal  from  an  order  permitting  an  amend- 
ment. 

2.  Where  a  wife,  as  surety  for  her  husband, 
joined  him  in  a  mortgage  which  stated  that 
''the  debt  is  a  joint  and  several  one,"  in  an 
action  praying  leave  to  pay  the  debt  and  be 
subrogated  to  the  rights  of  the  mortgagee  she 
may  show  that  she  was  simply  surety,  though 
she  could  not  do  so  to  defeat  the  mort^nse. 

3.  Where,  in  a  suit  by  a  surety  to  a  debt  se- 
cured by  mortgage  for  leave  to  pay  the  debt 
and  for  subro^atiou  to  the  rights  of  the  mort- 
gagee, the  plamtitf  alleges  that  she  endeavored, 
but  failed,  to  ascertain  the  exact  amount  due, 
and  then  paid  into  court  a  sum  In   excess  of 

f  1.  See  Appeal  and  Error,  vol.  t.  Cent  Dig.  ft 
S82,  70$. 
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the  debt,  interest,  and  costs,  the  tender  was 
sufncient. 

Appeal  from  drcnlt  court,  Washington 
coun^,  In  equity;  Edward  Stake,  Judge. 

Action  by  Elizabeth  Munday  against  Cath- 
erine Snook.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLEK,  BRISCOE,  BOYD,  PAGE, 
PEABOB,  SCHMUCKBR,  and  JONES.  JJ. 

Thompson  A.  Brown  and  Chas.  A.  Little, 
for  appellant.  Alexander  Armstrong  and 
Samuel  B.  Loose,  for  appellee. 

PAOE,  J.  John  Munday,  deceased.  In  his 
lifetime,  together  with  the  appellee,  executed 
a  mortgage  upon  certain  lands  to  secure  the 
payment  of  $1,600,  evidenced  by  two  prom- 
issory notes  in  favor  of  Eidward  Mealey. 
The  appellee,  who,  under  the  last  will  of 
John  Munday,  is  the  life  tenant  of  the  mort- 
gaged property,  filed  a  bill  in  the  circuit 
court  for  Waslilngton  county  praying  for  the 
writ  of  Injunction  to  restrain  the  appellant, 
as  assignee  of  the  debt  and  mortgage,  from 
making  a  sale,  and  for  a  decree  requiring 
the  appellant  to  receive  from  her,  as  the 
surety  of  John  Munday,  the  money  due  and 
owing,  so  that  she  may  stand  in  the  place 
of  the  mortgagee,  and  be  subrogated  to  all 
of  his  legal  and  equitable  rights.  This  bill 
was  also  demurred  to  by  the  appellant,  the 
demurrer  was  overruled,  and  a  decree  pass- 
ed allowing  the  relief  prayed  for,  whereupon 
the  appellant  took  this  appeal. 

One  of  the  contentions  in  support  of  the 
demurrer  made  by  the  appellant  is  that  the 
amended  bill  is  not  an  amendment  of  the  old 
one.  but  in  fact  a  new  bill,  which  the  court 
should  not  have  permitted  to  be  filed.  But 
an  application  to  amend  is  addressed  to  the 
discretion  of  the  court  before  whom  It  is 
made,  and  is  not  the  subject  of  an  appeal 
to  this  court  In  Calvert  v.  Carter,  18  Md. 
108,  where  the  court  was  considering  the 
effect  of  the  act  of  1854,  c.  230,  now  article 
16,  I  10.  of  the  Code,  it  was  said:  "The 
best  construction  we  have  been  able  to  give 
It  Is  that  It  was  Intended  to  enlarge  the  time 
within  which  the  amendments  may  be  made 
in  proceedings  in  equity.  Formerly  the 
•proper  time'  to  apply  for  leave  to  amend 
was  before  the  cause  was  at  issue.  The 
act  authorizes  amendments  to  be  made  at 
any  time  before  final  decree.  They  are  still 
to  be  made  'on  application  to  the  court,'  'so 
as  to  bring  the  merits  of  the  case  fairly  to 
trial.'  The  court  to  which  the  application 
is  made  must  of  necessity  Judge  of  the  pro- 
priety of  the  proposed  amendment  •  •  • 
We  think  the  act  of  1854  must  be  construed 
In  the  same  way.  It  does  not  In  terms,  con- 
fer any  right  of  appeal,  and  we  think  none 
exists."  The  relief  prayed  for  in  the  bill 
Is  based  upon  the  claim  of  the  appellee  that 
she  Is  "simply"  the  surety  of  her  husband. 
An  additional  contention  of  the  appellant  is 


that  the  complainant  cannot  now  set  this 
up,  because  of  the  fact  that  by  the  terms 
of  the  mortgage  it  Is  established  that  "the 
debt  is  a  Joint  and  several  one."  But  this 
is  not  a  proceeding  between  the  payors  and 
the  holders  of  the  note,  nor  Is  there  any  at- 
tempt to  deny  the  liability  of  the  appellee 
as  a  Joint  maker.  The  allegation  of  ber 
suretyship,  only,  is  not  made  to  alter  or  vary 
her  liability  to  the  payee,  but  solely  for  the 
purpose  of  proving  her  relation  to  her  co- 
maker. If,  In  fact,  whatever  may  be  the 
form  of  the  transaction,  as  between  herself 
and  her  co-maker  she  is  a  surety  only,  it 
would  be  contrary  to  the  principles  of  equi- 
ty for  the  creditor  to  permit,  or  by  his  con- 
duct to  cause,  her  co-maker,  the  principal 
debtor  In  fact,  to  be  exempt  from  payment, 
or  from  liability  to  his  surety  to  make  good 
what  the  latter  has  paid  on  his  account 
This  Is  an  equity  binding  upon  the  con- 
science of  the  creditor,  though  not  within 
the  actual  words  of  the  contract  All  the 
rights  of  co-sureties  Inter  sese  rest  upon  this 
principle.  "Subrogation,"  says  Sheldon  (page 
3),  "as  a  matter  of  right,  independently  of 
agreement  takes  place  for  the  benefit  of  a 
co-obligor  or  surety  who  has  paid  the  debt 
which  ought,  in  whole  or  In  part,  to  have 
been  made  by  another."  See,  also,  as  to 
the  basis  of  the  right  of  contribution  be- 
tween sureties,  Dering  v.  Earl  of  Wlnchel- 
sea,  1  Cox,  318;  Stirling  v.  Forrester  (O. 
S.)  S  BUgh,  590.  When,  therefore,  the  true 
relations  of  co-makers  of  a  note,  inter  sese, 
are  in  Issue,  or,  in  plainer  terms,  where  the 
question  at  issue  is  not  the  contract  between 
the  makers  and  the  payees,  but  the  measure 
of  obligation  between  the  makers,  parol  evi- 
dence establishing  the  ti-ue  relations  between 
themselves  does  not  vary  the  terms  of  the 
contract  as  evidenced  by  the  note,  and  may 
therefore  be  offered  In  evidence.  Mansfield 
V.  Edwards,  136  Mass.  15,  49  Am.  Rep.  1; 
Clapp  V.  Rice,  13  Gray,  403,  64  Am.  Dec.  638; 
Sweet  V.  McAllister,  4  Allen,  355;  Nurre  v. 
Chittenden,  56  Ind.  462;  Helms  v.  Werde- 
hoff,  14  Wis.  18;  Carpenter  v.  King,  8  Mete. 
(Mass.)  511,  43  Am.  Dec.  405;  Barry  v.  Ran- 
som, 12  N.  Y.  462;  Montgomery  v.  Page, 
29  Or.  320,  44  Pac.  689;  Weston  v.  Chamber- 
lin,  7  Cush.  (Mass.)  404;  Phillips  v.  Preston, 
5  How.  278,  12  L.  Ed.  162.  This  court  also 
has  applied  the  same  doctrine  In  Chapman 
V.  Davis,  4  Gill,  179,— an  action  of  assumpsit 
brought  by  Davis,  as  executor,  to  recover 
money  paid  by  his  decedent  on  account  of  a 
promissory  note  signed,  as  co-makers,  by 
Chapman  and  Davis.  The  contention  on  the 
part  of  the  latter  was  that  while  bis  de- 
cedent was  apparently  a  Joint  obligor,  be 
was  in  fact  a  surety  only  for  Chapman,  and 
therefore,  having  paid  part  of  the  obligation, 
be  was  entitled  to  recover  it  from  the  es- 
tate of  Chapman,  the  principal.  To  estab- 
lish this  relation  toward  each  other,  he  of- 
fered evidence  that,  at  the  time  the  note  was 
signed,  both   were  members  of  the  vestry 


Digitized  by 


Google 


Ud.) 


BEICHARD  y.  IZEB. 


79 


of  Port  Tobacco  Oburch.  On  objection,  the 
U>wtT  court  rejected  thla  evidence,  but  on 
appeal  this  court  reversed  the  ruling;  say- 
ing, as  It  did  so,  that  "the  fact  proposed 
to  be  proved  by  the  defendant  was  material 
to  the  issue,  as  the  Jury  might  have  found 
from  the  position  of  Davis,  as  a  member 
of  the  vestry.  In  connection  with  other  testi- 
mony, that  he  intended  to  sign  the  note  In 
question,  not  as  the  surety  of  Chapman,  but 
as  a  principal  obligor."  It  seems  to  be  clear 
tliat  If  she  Is  at  liberty  to  prove  by  parol 
testimony  that  her  true  position  as  between 
berself  and  her  co-maker  was  that  of  surety 
only,  it  was  proper  (indeed.  In  this  case  it 
was  imperative  upon  her)  to  allege  it  in  the 
bilU  The  demurrer  admits  the  averment  to 
be  true,  and  therefore,  being  a  surety,  she 
i«  entitled  to  pay  off  the  debt  of  her  princi- 
pal, and  be  subrogated  to  all  the  rights  of 
the  creditor.  Freaner  t.  Ylngling,  37  Md. 
497. 

With  respect  to  the  tender  of  the  money 
dne  we  think  the  aiiegatlons  of  the  bill  are 
nfflciait  It  appears  therefrom  that  the  ap- 
pdlee  sought,  but  failed,  to  ascertain  the 
exact  amount  dne.  She  then  paid  Into  comt 
a  ram  more  than  sufficient  to  pay  the  debt, 
with  all  proper  Interest  and  costs.  Chicora 
Co.  V.  Dnnan,  91  Md.  144,  46  Atl.  347,  50 
U  R.  A.  401;  Manghlin  v.  Perry  ft  Warren, 
35  Md.  358. 

The  order  will  be  affirmed,  with  costs,  and 
the  cause  remanded,  that  the  defendant  may 
answer.  Order  affirmed,  with  costs,  and  re- 
manded. 


BEICHABD  et  •].  ▼.  IZEB  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  22,  1903.) 

WILL  CONTEST— OPPOSITION   TO   CAVEAT— BS- 
TOPPBI^BXPIiANATION— SUFFICIENCY. 

1.  Certain  of  testator's  heirs  filed  a  petitiuu 
protesting  against  a  caveat  filed  against  the  will 
i>7  a  brother  and  sister  of  petitioners,  and  al- 
!<>!;cd  that  they  had  peculiar  means  of  knowl- 
(^ge  of  the  drcnmstances  attending  the  making 
of  the  will,  and  that  all  the  allegatious  made 
•gainst  the  validity  of  the  will  were  untrue,  to 
tlieir  personal  knowledge.  The  petition  prayed 
that  the  administration  be  continued  by  the  ex- 
erntora.  and  that  the  petitioners  be  made  parties 
lareatees.  The  caveat  was  dismissed,  and 
thereafter  petiti<mer8  sought  to  contest  the  will 
00  the  same  ground*  alleged  in  the  original 
caveat.  In  explanation  of  this  action,  they  al- 
letred  that  when  they  signed  the  original  peti- 
tion they  were  ignorant  of  the  true  facts  sur- 
ronndin?  the  execution  of  the  will,  and  signed 
the  petition  at  the  instance  of  the  executors, 
and  that,  having  taken  their  position  with  the 
HTeatees,  they  were  not  in  a  position  to  ascer- 
tain facts  which  since  came  to  their  knowledge. 
It  was  alleged  that  one  of  the  executors  bad 
stated  that  he  knew  the  will  could  be  set  aside 
on  the  ground  of  frand,  but  that  it  was  l>etter 
that  the  caveat  should  be  dismissed,  as  a  long 
litintion  would  have  resulted;  but  it  was  not 
alleged  when  this  statement  was  made,  or  to 
whom.  It  was  also  alleged  that,  after  the  sign- 
intc  of  the  first  petition,  one  of  the  executors  wiis 
required  to  prwJuce  vouchers  for  certain  sums 
claimed  by  him,  and  that  when  he  filed  them 
dx  petitioners   "were  aroused   to  the   import- 


ance of  an  investigation,"  and  filed  exceptions 
to  the  account.  The  account,  as  filed,  contain- 
ed some  charges  which  should  not  have  been 
allowed;  but  they  amounted  to  but  a  few  dol- 
lars, relating  to  the  personal  expenses  of  the  ex- 
ecutor, and  bad  no  hearing  on  the  validly  of 
the  will.  It  was  further  alleged  that  the  peti- 
tioners had  learned,  from  letters  written  by  one 
of  the  executors,  of  the  exercise  of  undue  in- 
fluence by  him,  but  the  only  letter  relied  on  in 
support  of  this  claim  was  one  which  was  in 
possession  of  the  caveators  at  the  time  the  first 
petition  was  filed.  Held  not  a  sufficient  expla- 
nation to  justify  the  court  in  allowing  petition- 
ers to  appear  and  contest  the  will  in  contradic- 
tion of  their  first  petition. 

Appeal  from  orphans'  court,  Washington 
county;  Ellas  Cost,  A.  D.  Sager,  and  Wm. 
L.  Hammond,  Judges. 

Petitions  by  Nancy  E.  Izer  and  others 
against  V.  Milton  Reicbard  and  another,  as 
executors  of  the  will  of  Margaret  Shipley, 
deceased.  From  an  order  allowing  petition- 
ers to  appear  as  contestants  of  the  will,  the 
executors  appeal.     Reversed. 

Argued  before  McSHERRX,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEAKCE,  SOHMUCKER.  and  JONES,  JJ. 

J.  Clarence  Lane,  Henry  H.  Keedy.  Jr., 
and  M.  L.  Keedy,  for  appellants.  Thompson 
A.  Brown,  John  E.  Wngaman,  and  Chas.  D. 
Wagaman,  for  appellees. 

BOYD;  J.  The  question  before  as  in  this 
case  is  whether  or  not  the  appellees  have 
made  such  allegations  in  their  amended  pe- 
tition and  caveat  as  were  necessary  to  avoid 
the  effect  of  the  papers  signed  by  them,  and 
referred  to  in  Reicbard  et  al.  v.  Izer  et  al., 
95  Md.  461  (B.  c.  62  Atl.  592).  As  is  shown 
In  that  case,  Wynkoop  Shipley  and  Emma 
F.  Davis,  a  brother  and  sister  of  Mrs.  Izer, 
Imd  filed  a  caveat  to  the  will  of  their  moth- 
er, Margaret  Shipley,  which  included  the 
same  grounds,  In  substance,  as  are  now  re- 
lied on  by  the  appellees.  While  that  was 
pending  in  the  orphans'  court  of  Washing- 
ton county,  Mr.  and  Mrs.  Izer,  and  others  in- 
terested in  the  will,  filed,  on  February  12, 
1901,  a  petition  in  that  coiui;  which  was 
there  called,  and  will  be  herein  referred  to 
as,  "Exhibit  B,"  in  which  they  alleged  "that 
all  the  allegations  made  against  the  valid- 
ity of  the  said  last  will  and  testament,  and 
codicil  thereto,  are  untrue  and  unfounded 
In  fact,  and  tliat  the  allegations  therein 
made  of  undue  influence,  fraud,  and  misrep- 
resentation, and  alleged  to  have  been  exer- 
cised by  V.  Milton  Reicbard  and  Edwin  J. 
Farber,  executors  named  in  said  will,  are 
false  and  without  any  foundation  in  fact; 
and  your  petitioners,  on  the  contrary,  fur- 
ther show  and  allege,  from  their  knowledge 
of  the  circumstances  and  surroundings  of 
their  deceased  mother,  and  from  their  Inti- 
mate knowledge  and  acquaintance  with  the 
said  Reicbard  and  Farber,  that  all  of  said  al- 
legations in  said  caveat,  so  far  as  they  re- 
flect upon  the  character  and  conduct  of  the 
said  Reicbard  and  Farber,  are  unjust,  untrue, 
and  unfounded  in  fact"    Tliey  ilien  protest- 
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ed  against  the  caveat;  asked  to  be  made  par- 
ties caveatees,  and  that  the  administration 
of  the  estate  might  be  continued  in  the 
hands  of  the  executors  without  further  inter- 
ference. They  had  previously  entered  into 
an  agreement  not  to  contest  the  validity  of 
the  Trill  and  codicil,  and  on  September  27, 
1901,  all  of  the  children  of  Mrs.  Shipley, 
and  the  husbands  of  the  married  daughters, 
signed  a  paper  stating  that  they  had  exam- 
ined the  first  account  of  the  executors,  ac- 
knowledged it  to  be  correct,  and  asked  the 
court  to  affirm  and  ratify  it  Under  those 
circumstances,  we  held  in  the  former  appeal 
that  the  Izers  should  not  be  permitted  to 
aie  a  caveat  to  the  will,  unless  they  satis- 
factorily established  that '  what  they  thus 
alleged  in  Exhibit  B  was  the  result  of  hav- 
ing been  imposed  on  by  the  executors  or 
some  one  interested  in  sustaining  the  will, 
and  that  what  they  now  rely  on  was  ascer- 
tained subsequently  by  them.  We  further 
held  that  it  was  necessary  for  them  to  make 
such  explanation  in  their  petition,  and  tliat, 
with  leave  of  the  orphans'  court,  it  could 
be  amended.  They  did  amend  It,  and  we  are 
now  to  determine  whether  or  not  they  have 
made  such  allegations  as  give  them  a  stand- 
ing in  court,  notwithstanding  the  papers 
signed  by  them  prior  to  filing  thefar  caveat 
As  we  are  of  opinion  that  Exhibit  B  is 
the  most  important  paper  to  be  considered, 
we  will  examine  the  amended  petition,  to  see 
whether  it  is  suflSdent  in  respect  to  that 
In  it  they  allege  that  when  they  signed  Ex- 
hibit B  they  were  ignorant  of  the  true  facts 
surrounding  the  execution  of  the  will  and 
codicil;  signed  it  at  the  Instance  of  Messrs. 
Farber  and  Reichard,  who  advised  them  that 
the  allegations  in  the  Davis  caveat  were'  un- 
true; that  they  then  believed  that  said 
charges,  so  far  as  they  reflected  upon  the 
character  of  either  of  the  executors,  were 
untrue,  and  in  good  faith  and  conscience 
signed  that  paper.  They  say  "that,  thus 
having  taken  their  position  with  the  cavea- 
tees in  said  Davis  caveat,  they  were  not  in  a 
position  and  did  not  have  the  means  of  as- 
certaining any  of  the  facts  which  have  since 
come  to  their  knowledge."  That  admission 
Itself  causes  us  to  pause  to  inquire  upon 
what  theory  one  sister  can  Justify  herself 
in  going  before  a  court  and  solemnly  assert- 
ing that  what  another  sister  and  brother 
bad  said  is  untrue  and  unfoimded  in  fact, 
and  then  afterwards,  In  the  same  court,  with 
reference  to  the  same  subject-matter,  al- 
leging  that  It  was  true,  and  attempting  to 
explain  her  reason  for  such  act  by  what  we 
liave  quoted  above.  It  was  certainly  more 
natural  to  go  to  the  sister  and  brother,  to 
ascertain  what  facts  they  relied  on,  than 
to  accept  the  statements  of  those  against 
whom  such  charges  had  been  made;  and,  in 
the  absence  of  some  valid  reason  for  not 
adopting  that  course,  it  must  be  assumed 
that  she  could  have  ascertained  all  the  facts 
within  the  knowledge  of  Mrs.  Davis  if  she 


had  u6ed  ordinary  diligence  to  do  so.  But 
she  not  only  did  not  do  that  if  we  accept 
her  statement  in  the  amended  petltioii,  but 
by  the  course  she  pursued,  deliberately 
placed  herself  in  a  position  in  wlilcb  she 
could  not  ascertain  the  facts  within  the 
knowledge  of  those  caveators.  And  sbe  Tvas 
not  satisfied  with  that,  but  she  not  only  al- 
leged that  what  they  said  was  false,  but 
based  that  allegation  on  "their  knowledge  of 
the  circumstances  and  surroundings  of  their 
deceased  mother,  and  from  intimate  knowl- 
edge and  acquaintance  with  the  said  Reich- 
ard and  Farber."  It  is  thus  apparent  that 
the  petitioners  have  not  Jnstifled  any  igno- 
rance of  facts  that  were  in  the  possession  of 
those  caveators. 

But  what  are  the  substantial  allegations 
by  which  the  appellees  seek  to  show  newly 
discovered  facts,  after  they  signed  Exhibit 
B7  In  the  first  place,  they  allege 'that,  after 
the  Davis  caveat  was  dismissed,  "V.  Mil- 
ton Reichard,  one  of  the  executors  of  said  al- 
leged will,  stated  tliat  he  knew  that  the  will 
could  be  set  aside  on  the  ground  of  fraud, 
but  tliat  it  was  better  that  the  caveat  was 
dismissed,  as  long  litigation  would  have  re- 
sulted, and  that  he,  as  one  of  the  executors, 
would  protect  the  interest  of  Mrs.  Shipley's 
children."  Dr.  Reichard  positively  denies 
la  his  answer  tliat  he  ever  made  such  a  state- 
ment, and  it  is  asking  a  good  deal  to  expect 
a  court  to  believe  that  he  did;  but.  If  it 
be  conceded  that  that  is  a  question  of  fact  to 
be  passed  on,  the  petition  does  not  even  allege 
before  whom  he  made  the  statement,  and, 
for  aught  that  appears,  it  may  have  been 
mere  idle  rumor;  and,  without  some  more 
specific  allegations  about  it,  it  certainly  is 
not  sufficient  to  justify  the  petitioners  in  now 
asserting  to  t>e  true  what  they  have  said  was 
false,  and  thus  subjecting  this  estate  to  the 
expenses  of  a  trial.  Then  it  is  said  that  aft- 
er Exhibit  G  was  signed  the  orphans'  court 
required  Farber  to  produce  vouchers  for  cer- 
tain sums  claimed  by  him;  that  when  be 
filed  them  the  "petitioners  were  aroused  as 
to  the  importance  of  an  investigation,  and 
they  Immediately  filed  an  exception  to  said 
account";  and  "that  the  said  Reichard  then 
stated  that  he  knew  the  account  was  not  as 
It  should  be,  and  was  glad  that  the  petition- 
ers had  excepted  to  It"  But  although  it 
must  be  admitted  that  some  of  the  items  in- 
cluded in  what  is  called  "Exhibit  Vouchers" 
in  the  record  are,  to  say  the  least,  of  a  re- 
markable character,  and  such  as  should  not 
be  allowed,  they  amount  to  but  a  few  dol- 
lars, and  could  not  in  any  possible  way  re- 
flect upon  such  Issues  as  are  sought  to  be 
raised  by  this  petition,  as  they  have  no  rele- 
vancy whatever  to  any  of  them.  The  items 
are  for  personal  expenses  of  Mr.  Farber,  be- 
ginning nearly  a  year  after  the  will  was  pro- 
bated, and  some  of  them  of  a  character  that 
ought  not  to  be  charged  to  the  estate.  Of 
course,  the  orphans'  court  should  see  that  no 
expenses  are  allowed  the  executors,  me  either 
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of  them,  wtalcb  are  not  anthorlzed  by  law, 
but  there  1b  nothing  In  these  that  could  in 
the  most  remote  way  properly  reflect  upon 
tbe  ezecntlon  of  the  will.  It  might  be  added 
that  Dr.  Relchard  denies  having  made  the 
statement  attributed  to  him  about  the  ac- 
connt,  but.  If  he  did,  it  only  showed  that  he 
1788  desirous  of  seeing  the  estate  properly 
administered. 

The  petition  goes  on  to  say  "that  your  pe- 
titioners then  learned,  from  letters  written 
by  Edwin  J.  Farber,  prior  to  and  about  the 
time  of  the  execution  of  the  said  alleged  will, 
to  Jacob  A.  Bricker,  who  had  for  some  years 
been  the  confidential  adviser  of  said  dece- 
dent, and  from  other  papers  and  persons, 
that  the  said  Margaret  Shipley  had  been  in- 
duced to  execute  the  said  alleged  will  and 
codicn  by  the  means  hereinbefore  alleged, 
to  wit,  by  misrepresentation,  circumvention, 
fraud,  and  undue  Influence,"  and  alleges  that 
Farber,  having  ascertained  that  Margaret 
Shipley  had  made  a  will,  soon  began  to  plan 
and  contrive  to  have  her  execute  another 
will,  and,  by  divers  methods  and  plans,  suc- 
ceeded on  January  20,  1900,  in  having  her 
make  one  In  which  he  was  named  as  attor- 
ney for  the  executors;  that  he  subsequently 
represented  that  that  will  was  not  properly 
and  legally  executed,  and  sought  the  Influence 
of  Jacob  A.  Bricker  to  have  another  will 
made,  which  resulted  in  the  one  now  in  con- 
troversy being  executed.  After  making  va- 
rious allegations  as  to  what  Farber  repre- 
sented, the  petition  states,  "which  represen- 
tations will  appear  by  reference  to  a  copy  of  a 
letter  from  said  Farber  to  said  Bricker,  filed 
berewlth,  marked  'Exhibit  Letter,'  as  well  as 
hy  other  testimony  which  these  petitioners 
will  produce  at  the  proper  time."  They  al- 
lege "that  they  had  no  knowledge  of  the  ex- 
istence of  tbe  letters  herein  referred  to  dur- 
big  the  pendency  of  the  Davis  caveat,  nor 
conld  they  have  seen  them  If  they  had  such 
knowledge,  as  said  letters  were  in  tbe  pos- 
wsrion  of  the  attorneys  for  the  caveators." 
What  we  have  already  said  about  their  ig- 
norance of  facts  within  the  knowledge  of  the 
caveators  in  the  Davis  caveat  applies  equal- 
ly to  this  statement,  but,  as  special  reliance 
is  based  on  this  letter,  we  will  see  what 
there  is  in  It  In  passing.  It  may  be  remark- 
ed that,  altbongh  the  petition  speaks  of  let- 
ters from  Farber  to  Bricker,  this  is  the  only 
one  filed.  It  is  dated  April  17,  1900,  and 
states  that  the  writer  has  Just  returned  from 
Chicago,  where  most  of  the  estate  of  Mrs. 
;8Upley  came  from  through  her  father,  John 
McCaffery,  who  died  there,  leaving  a  large 
estate.  The  material  suggestions  made  in 
It  may  be  stated  as  follows:  (a)  That  be  was 
informed  by  the  Judge  of  the  probate  court 
in  Chicago  that  a  foreign  executor  will  not 
be  appointed  by  that  court,  but  must  be  a 
resident,  and  he  suggests  that  Mrs.  Shipley's 
will  be  redrawn,  naming  Mr.  Bricker,  Sam- 
oel  Adams,  of  Chicago,  and  himself,  as  joint 
execntora:  that,  if  Bricker  and  himself  could 
B4 


not,  Adams  could,  serve,  and  Adams  had 
written  him  a  letter  that  in  that  event  be 
would  give  him  (Bricker)  his  share  of  tbe 
fees,  and  they  could  do  the  same  for  Adams 
in  Maryland.  He  adds  that  "I  hope  you  will 
have  my  suggestions  most  kindly  made  to 
Mrs.  Shipley,  and  let  me  know  if  she  will 
accede  to  this  suggestion,  which  I  assure 
you  is  a  good  one";  (b)  that  Adams  sug- 
gested that  no  one  who  Is  interested  In  the 
will,  or  named  in  It  as  executor,  trustee,  or 
I  legatee,  should  be  a  witness  to  it,  as  that  is 
against  the  law  of  Illinois;  that  "Dr.  Relch- 
ard had  better  not  be  appointed  one  of  the 
trustees,  because  we  will  want  him  as  one  of 
the  witnesses  to  the  will,  especially  as  he 
will  be  able  to  testify,  as  one  of  Mrs.  Ship- 
ley's physicians,  as  to  her  sanity";  (c)  that 
Adams  tells  him  that  it  will  be  very  benefi- 
cial to  Mrs.  Shipley's  interest  not  to  compel 
the  executors  to  give  bond,  as  the  expense, 
which  may  amount  to  a  thousand  dollars, 
would  be  borne  by  tbe  estate.  The  will  ex- 
ecuted on  April  25,  1900,  did  name  Messrs. 
Bricker,  Farber,  and  Adams  as  executors; 
but  on  July  6th  she  revoked  that  clause,  and 
appointed  Mr.  Farber  and  Dr.  Relchard  ex- 
ecutors, and,  in  case  administration  was  nec- 
essary in  Illinois,  she  appointed  Samuel  Ad- 
ams for  that  state.  She  did  name  Dr.  Relch- 
ard trustee  for  her  son  Wynkoop,  and  ex- 
pressly required  her  executors  to  give  bond. 
So  it  is  evident  she  was  not  altogether  un- 
der the  Influence  of  Bricker  or  Farber,  and, 
if  she  bad  been  under  the  Influence  of  Brick- 
er, it  apparently  ceased,  as  by  her  codicil 
she  not  only  left  him  out,  but  directed  her 
executors  to  contest  any  bill  he  might  bring 
against  her  estate.  There  are  some  expres- 
sions In  the  letter  which  could  be  used  with 
effect  to  the  detriment'  of  the  writer  before 
a  jury,  but,  when  taken  as  a  whole,  it  cer- 
tainly would  not  sustain  a  verdict  In  favor  of 
the  appellees  on  any  of  the  Issues  SQUght  to 
be  made  by  the  petition.  It  is  not  allegred 
in  the  petition  that  the  statements  made  in 
the  letter  as  reasons  for  a  change  of  the  will 
were  not  true,  but  it  alleges  that  Mr.  Bricker 
"for  a  long  number  of  years  had  been  the 
trusted  confidential  business  agent  and  per- 
sonal friend  of  the  said  Margaret  Shipley, 
and  the  executor  named  in  botb  her  former 
wills."  The  letter  was  written  to  him,  and 
he  was  requested  to  make  the  suggestions 
of  the  changes  to  Mrs.  Shipley.  If  the  object 
of  the  letter  was  in  any  way  to  t&ke  advan- 
tage of  or  impose  on  Mrs.  Shipley,  it  is  rath- 
er remarkable  that  It  was  sent  to  her  trusted 
and  confidential  friend,  who  was  the  execu- 
tor named  In  the  wills  already  made.  It  does 
undoubtedly  manifest  a  desire  on  the  part 
of  Mr.  Farber  to  become  one  of  the  execu- 
tors, but,  instead  of  urging  it  In  person,  he 
wrote  to  Mr.  Bricker,  who  was  personally  in- 
terested in  the  matter  himself.  So  far  as  the 
letter  showed,  Farber  did  not  propose  to  take 
the  will  he  was  to  draw  to  Mrs.  Shipley,  but 
Instructed  Bricker  how  it  should  be  execut- 
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ed;  and  It  cannot  be  presumed  that  the 
codicil,  which  expressly  conflrmed  the  will  In 
all  other  respects,  was  In  any  way  Influenced 
by  that  letter,  as  Brlcker  wag  by  It  omitted 
as  an  executor.  But  if  we  give  to  the  let- 
ter all  of  the  meaning  claimed  for  it  by  the 
appellees,  it  was,  as  we  have  seen,  in  the 
possession  of  the  attorneys  for  the  caveators 
of  tbe  Davis  caveat;  and,  if  the  Izers  had 
sought  such  Information  as  was  incumbent 
on  them  before  signing  a  paper  such  as  Ex- 
hibit B,  they  could  have  ascertained  the 
facts  that  were  then  relied  on,  and  would 
doubtless  have  been  permitted  to  see  the 
letter.  If  they  were  in  good  faith  seel^ing  to 
ascertain  the  facts.  B\it  they  apparently 
made  no  effort  to  find  out  what  Information 
their  brother  and  sister  relied  on.  Appar- 
ently, they  did  not  even  seek  information 
from  the  attesting  .  witnesses  before  filing 
their  caveat,  although  In  the  original  peti- 
tion they  attacked  the  execution  of  the  will. 
They  allege  that  Margaret  Shipley  was  an 
uneducated  person,  unable  to  read  intelli- 
gently, and  scarcely  able  to  write  anything 
except  her  own  name,  and  that  she  did  not 
know  or  understand  the  contents  of  the  will 
or  codicil.  If  what  they  said  in  Exhibit  B 
as  to  their  knowledge  of  the  circumstances 
and  surroundings  of  their  mother  was  true, 
they  certainly  knew  her  capacity  to  under- 
stand the  will  and  codicil  as  well  when  they 
signed  that  paper  as  they  do  now.  Although 
they  presumably  knew  the  contents  of  the 
will  of  January  20,  1900,  as  they  say  they 
will  furnish  a  copy  of  it,  they  do  not  state 
them  or  file  a  copy,  but  content  themselves 
with  general  allegations;  and  they  admit 
that  it  and  the  one  of  April  25,  1900,  are 
"substantially  similar  as  to  the  devises  and 
i)e<}ucsts  to  the  children  of  Margaret  Ship- 
ley," but  "are  substantially  unlike  as  afCect- 
ing  the  said  Edwin  J.  Farber."  So,  without 
prolonging  this  opinion  further,  it  will  be 
seen  from  what  we  have  intimated  that,  in 
our  opinion,  the  appellees  have  not  suf9- 
dently  explained  their  conduct  with  refer- 
ence to  Exhibit  B  to  authorize  the  orphans' 
court  to  entertain  this  caveat  We  do  not 
deem  it  necessary  to  say  more  than  we  said 
In  the  former  opinion  about  Exhibit  A  and 
Exhibit  C.  Parties  who  not  only  take  a  de- 
cided position  on  one  side  of  a  controversy 
in  a  court,  but  solemnly  allege  that  state- 
ments made  by  the  other  side  are  false  and 
unfounded  in  fact,  and,  in  order  to  give  more 
effect  to  their  own  statements,  assert  their 
opportunity  to  know  whereof  they  speak,  must 
not  only  show  that  they  have  since  acquired 
fivther  Information,  which  had  been  with- 
held from  them  by  the  parties  complained 
of,  or  through  their  instrumentality,  but  they 
must  show  that  they  had  used  at  least  rea- 
sonable diligence  to  acquaint  themselves 
with  the  real  facts  before  they  voluntarily 
placed  themselves  in  the  attitude  of  branding 
as  false  and  unfounded  what  they  afterwards 
rely  on  for  relief  In  reference  to  the  same 


subject-matter;  and.  If  they  do  not,  tbey 
cannot  complain  If  they  are  denied  further 
relief.  If  parties  to  proceedings  in  court 
are  to  be  permitted  to  thus  shift  their  posi- 
tions as  some  whim  or  caprice  may  lead 
them  to  do,  the  end  of  litigation  would  be  as 
uncertain  as  such  unstable  litigants  can  make 
them;  and,  although  It  is  to  be  regretted  if 
the  doctrine  we  have  announced  does  at  any 
time  prohibit  Investigation  in  a  meritorious 
case,  it  is  one  which  is  well  established  by 
the  authorities,  and  of  great  importance  to 
the  proper  administration  of  the  law, — es- 
pecially in  matters  affecting  wills. 

The  orphans'  court  should  have  dismissed 
the  petition,  and,  for  error  In  not  doing  so, 
the  order  of  September  24,  1902,  will  be  re- 
versed. Order  reversed  and  petition  dis- 
missed;  the  appellees  to  pay  tbe  costs. 


BACK  RIVER  NECK  TURNPIKE  CO.   OP 

BALTIMORE  COUNTY  v.  HOM- 

BERG  et  aL 

(Court  of  Appeals  of  Maryland.    Jan.  22,  1903.) 

TURNPIKE  COMPANIES— CONDITION  OF  ROAD- 
CHARTER  PROVISIONS— MODE  OF  ENFORCE- 
MENT—NOTICE  —  APPEAL,  —  SPECIAL  STATU- 
TORY JURISDICTION. 

1.  Code  Pub.  Gen.  Laws,  art  23,  S  233,  pro- 
vides for  the  incorporation  of  turnpike  compa- 
nies, whose  roads  shall  comply  with  certsiiD 
specifications.  Laws  189-1,  c.  607,  amcndiiijj 
Code  Pub.  Gen.  Laws,  art.  23,  i  242,  provides 
that,  where  a  turnpike  company  fails  to  keep  its 
roads  in  tbe  condition  required  by  the  law  un- 
der which  it  was  incorporated,  or  of  the  width 
required  by  its  charter,  ou  due  proceedings  an 
order  of  court  may  issue  fori)iddinK  it  to  charge 
tolls  on  such  road.  Held,  that  proceeding  un- 
der the  act  of  1894  against  a  corporation  or- 
ganized under  section  233,  and  whose  charter 
provisions  required  a  road  in  accordance  with 
the  specifications  of  such  section,  did  not  con- 
stitute in  any  way  a  taking  of  private  property, 
but  only  a  mode  of  enforcing  charter  obliga- 
tions. 

2.  Laws  1894,  c.  607,  amending  Code  Pub. 
Gen.  Laws,  art.  23,  §  242,  provides  that,  where 
a  turnpike  compauy  fails  to  keep  its  roads  iu 
the  condition  required  by  the  law  under  which 
it  was  incorporated,  or  of  the  width  required  by 
its  charter,  the  judge  of  certain  specified  courts 
may,  on  an  ex  parte  showing  by  petitioners,  or- 
der an  inspection  by  a  jury  and  a  return  of  an 
inquisition  iu  writing  by  tliem,  which,  if  it  sus- 
tain the  petitioners,  the  judg^e  may  confirm,  and 
order  a  cessation  of  toll  charges.  It  is  further 
provided  "that  the  company  may  appear  at  tlie 
mquisition,  and  before  the  confirmation  may  re- 

?[uire  a  trial  by  jury  in  court  or  move  to  quash 
or  matters  of  law.    Beld,  that  the  statute  con- 
templates notice  to  the  corporation. 

S.  A  service  upon  the  company  of  a  copy  of 
the  order  of  the  court  directing  the  proceedings 
was  sufflcieut  notice. 

4.  Laws  1894,  c.  607,  amending  Code  Pnb. 
Gen.  Laws,  art  23,  }  242,  gives  "the  cu-cnit 
court  for  the  county,  and  the  superior  court  of 
Baltimore  city,  in  which  the  part"  of  a  turn- 
pike road  not  in  good  repair  may  lie,  Jmrisdic- 
tion  of  special  proceedings  looking  to  an  en- 
forced cessation  of  toll  ciJarges  thereon.  Held, 
that  such  jurisdiction  is  a  special  jurisdiction 
conferred  by  statute,  and,  the  act  being  consti- 
tutional, and  no  appeal  allowed  by  the  act,  none 
will  Ue  from  the  judgment  of  such  court  to  the 
court  of  appeals. 
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Appeal  from  circuit  court,  Baltimore  coun- 
ty; N.  Charles  Burke,  Judge. 

Action  by  Daniel  Homberg  and  otbers 
against  tbe  Back  River  Neck  Turnpike  Com- 
pany of  Baltimore  County.  From  a  Judg- 
ment In  favor  of  petitioners,  defendant  ai>- 
peala.    Appeal  dismissed.  ^ 

Argued  b^ore  McSHCRRT,  C.  3.,  and 
BRISCOE,  BOYD,  PAGE,  PBARCB,  JONES. 
and  SCHMUCKBR,  JJ. 

Charles  F.  Stein,  for  appellant  John  L 
TeUott,  for  appellees. 

BRISCOE,  J.  Ttie  appellant  Is  a  body  cor- 
porate, duly  Incorporated  under  the  Public 
OeneraJ  Laws  of  the  state  under  the  corpor- 
ate name  of  the  Back  River  Neck  Turnpike 
Company  of  Baltimore  County  for  the  pur- 
pose of  making  and  constructing  a  turnpike 
road  In  the  Twelfth  election  district  of  Balti- 
more county,  not  to  exceed  in  length  12  miles. 
On  tbe  10th  day  of  April,  1902,  the  appellees, 
residents  of  Baltimore  county,  flled  a  petition 
in  tlie  circuit  court  for  Baltimore  county,  im- 
der  section  242  of  article  23  of  .the  Code  of 
Public  General  Laws,  as  amended  by  chap- 
ter 007  of  the  Acts  of  18&1,  alleging,  among 
other  things,  that  the  turnpike  company  had 
(ailed  to  keep  and  maintain  its  road  stoned 
or  otherwise  made  of  hard  material  to  a 
depth  of  12  Inches,  or  to  a  width  of  15  feet, 
as  required  by  its  charter,  but  had  negligent- 
ly permitted  the  road  to  become  full  of  holes 
and  to  become  practically  unfit  for  use  and 
travel  by  the  public,  contrary  to  law.  It  was 
farther  alleged  by  the  petition  that  travel  on 
said  turnpike,  by  reason  of  Its  condition,  was 
rendered  uncomfortable  and  dangerous,  and 
that  such  conditions  had  been  permitted  to 
remain  for  a  period  of  time  exceeding  15 
days  before  filing  of  the  complaint,  and  tbe 
Vnjei  of  tbe  petition  was  for  relief  under 
the  laws  of  the  state.  The  record  shows 
that  an  inquisition  was  had,  and  on  the  28th 
day  of  April,  1902,  was  returned  to  the  clr- 
cnit  court  of  Baltimore  county,  as  provided 
l<r  the  statute;  and  from  an  order  of  the 
t-ourt  overruling  a  motion  to  quash,  and  con- 
finning  the  Inquisition  of  the  jury,  and  di- 
recting that  tolls  shall  not  be  charged  until 
the  turnpike  road  shall  be  put  In  good  order 
and  repair,  and  properly  widened,  this  appeal 
has  been  taken. 

The  sole  question  in  the  case  relates  to 
the  validity  and  constitutionality  of  the  act 
of  1894  (chapter  607)  amending  section  212 
of  article  23  of  the  Code.  The  appellant  con- 
tends that  this  act  is  unconstitutional  and 
^old,  because  It  does  not  provide  for  any  no- 
tice of  the  proceeding  to  the  turnpike  com- 
pany, and  It  provides  for  taking  private  prop- 
erty without  due  process  of  law  In  contraven- 
tion of  the  state  and  federal  constitutions. 
This  act  was  recently  before  the  court  In 


the  Turnpike  Company  v.  Startzman,  86  Md. 
366,  38  Atl.  777,  a  case  Involving  proceedings 
under  the  act;  and,  while  the  points  here 
made  were  not  directly  presented  In  that 
case,  we-  said  tbe  proceedings  adopted  and 
pursued  in  that  case  could  not  be  objected  to 
on  constitutional  grounds.  Now,  It  Is  quite 
difficult  to  see  how  and  In  what  manner  the 
proceedings  authorized  by  the  act  of  1894 
(chapter  607)  can  involve  the  question  of  tak- 
ing private  property  without  due  process  of 
law,  as  urged  by  the  appellant  In  this  case. 
The  appellant  company  was  incorporated  un- 
der article  23  of  the  Code  (section  233),  which 
provides  for  the  formation  of  corporations 
for  making  turnpike  roads,  and  according  to 
the  express  terms  of  Its  charter  It  was  re- 
quired to  have  at  least  15  feet  In  width  of 
the  bed  of  Its  turnpike  road  covered  with 
broken  stone  or  gravel  or  other  hard  or  dura- 
ble materials  to  the  depth  of  at  least  12 
Inches,  unless  the  natural  bed  be  hard.  The 
act  of  1894  provides  that  It  shall  be  the  duty 
of  the  company  which  has  been  Incorporate* 
to  keep  and  maintain  Its  road  In  good  order 
and  repair,  and  of  the  proper  width,  as  re- 
quired by  its  charter;  and  its  failure  so  to 
do  disentitles  it  to  charge  tolls  for  the  use  of 
its  road  by  the  public.  The  act  does  not  pro- 
vide for  the  taking  of  private  property  In  any 
way,  but  simply  adopts  a  method  or  mode 
for  compelling  the  corporation  to  comply  with 
its  charter  obligations  and  tbe  law  under 
which  it  derives  Its  powers.  Appropriate 
regulation  of  the  use  of  property  Is  not  tak- 
ing property  within  the  meaning  of  the  con- 
stitutional prohibition.  Ballroad  Co.  v.  Rich- 
mond, 96  U.  S.  527,  24  L.  Ed."  734;  Baltimore 
Belt  R.  Co.  V.  Baltzell,  75  Md.  98,  23  Atl.  74. 

Upon  the  question  of  notice  we  need  only 
say  that  It  appears  from  the  record  that  no- 
tice In  this  case  was  given  the  company  by 
service  of  a  copy  of  the  order  of  court  upon 
the  president  of  the  company.  The  company 
appeared  at  the  hearing  before  the  sheriff 
and  the  Jury  of  inquisition,  and  subsequently 
the  hearing  before  the  circuit  court.  The 
statute  does  not  provide  in  terms  for  notice 
to  the  company,  but  It  contemplates  a  notice 
by  providing  for  a  hearing  before  the  Inqui- 
sition and  by  the  court,  and  this,  we  think. 
Is  amply  sufficient  under  the  statute.  The 
notice  In  such  cases  Is  usually  provided  in 
tbe  order  of  court  directing  the  proceedings. 
The  statute  in  this  case  having  been  declared 
valid  and  constitutional,  the  appeal  will  have 
to  be  dismissed.  The  act  allows  no  appeal 
to  this  court,  and,  the  court  below  being  in 
the  exercise  of  a  special  Jurisdiction  confer- 
red by  statute.  Its  Judgment  was  final  and 
conclusive.  Jackson  v.  Bennett,  80  Md.  77, 
30  Atl.  612;  Smith  v.  Goldsborongb,  80  Md. 
63,  30  AU.  674. 

Appeal  dismissed,  with  costs. 
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OLABKB  T.  (yBRIDN 

OHAPPBLL  r.  SAME. 

(Court  of  Appeals  of  Mairland.  Jan.  22,  1903.) 

AUDITOR'S  ACCOUNT— NOTICE   OF  FILINO— 
SUFFICIENCY. 

1.  An  auditor's  statement  of  the  account  of  a 
trustee  was  filed  on  the  4th  of  February,  and 
on  the  same  day  au  order  nisi  was  passed  there- 
on, giving  10  days  within  which  to  show  cause 
against  its  ratification,  and  on  the  13th  an  ex- 
ception was  iiled  to  the  effect  that  there  was 
not  sufficient  notice  of  the  fiUng  of  the  auditor's 
account.  Held,  that  the  exception  was  un- 
tenable, the  exceptant  having  been  iu  court  in 
time  to  be  heard,  according  to  the  exigencies  of 
tbe  order. 

Appeals  from  circuit  court  No.  2  of  Balti- 
more city;    Pere  I*  Wlckes,  Judge. 

Suit  by  H.  Lee  Clarke  and  others  against 
Thomas  C.  Ghappell  individually  and  as  trus- 
tee, in  which  William  J.  O'Brien,  Jr.,  by  de- 
cree of  court  was  substituted  in  place  of  said 
Cbappell  as  trustee.  Prom  an  order  ratifying 
an  auditor's  account,  Fannie  Chappell  Clarke 
and  Thomas  C.  Chappell,  as  trustee,  prose- 
cute separate  appeals.  Tbe  former  affirmed, 
and  tbe  latter  dismissed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE. 
PBAUCB,  SOHMUCKBB,  and  JONES,  JJ. 

Wm.  A.  Little,  for  appellant  Fannie  Chap- 
pell Clarke.  William  J.  O'Brien,  Jr.,  Gans 
&  Haman,  and  Vernon  Cook,  for  appellee. 

i  JONES,  J.  There  are  two  appeals  in  tbls 
record,  standing  on  the  docket  of  the  Octo- 
ber term,  1902,  of  this  court  as  Nos.  89  and 
90.  The  appeal^  are  from  an  order  of  the 
court  below  finally  ratifying  an  auditor's  ac- 
count in  a  cause  pending  in  the  circuit  court 
No.  2  of  Baltimore  city.  This  is  the  third 
time  that  proceedings  in  'that  cause  have 
been  brought  to  this  court  for  review.  The 
first  of  tbe  cases  brought  here  is  reported 
under  the  title  of  "Chappell  v.  Clark,"  in  92 
Md.,  at  page  98,  48  Atl.  36.  It  there  appears 
how  the  cause  originated,  and  what  proceed- 
ings had  been  had  therein  up  to  the  time  of 
the  appeal  to  this  court  Upon  that  appeal 
this  court  reversed  the  order  of  the  court 
below,  which  was  brought  up  for  review  for 
certain  irregularities  appearing  In  the  pro- 
ceedings, which  are  pointed  out  In  the  opinion 
filed.  It  was  indicated  how  these  irregulari- 
ties could  be  cured,  and  the  court  said  the 
orders  were  reversed  on  purely  technical 
grounds,  and  that  the  court  was  not  passing 
upon,  and  its  action  did  not  atfect,  "the  mer- 
its of  the  controversy."  The  cause  was  re- 
manded for  further  proceedings,  and,  these 
being  had  in  the  court  below,  seven  appeals 
from  orders  passed  in  the  course  of  these 
proceedings  were  taken  by  the  parties  who 
have  brought  the  present  appeals,— four  of 
them  by  the  appellant  in  No.  90,  Thomas  C. 
Chappell,  trustee,  and  the  remahiing  three 
by  the  appellant  In  No.  89,  Fannie  Chappell 
Clarke.    These  appeals  were  brought  up  in 


one  record,  and  were  disposed  of  by  this  court 
in  the  case  reported  in  94  Md.  178,  50  Atl. 
527,  in  which  it  will  appear  that  one  was 
dismissed  and  In  all  tbe  others  the  orders  of 
the  court  below  were  affirmed.  The  princi- 
pal question  raised  and  urged  In  this  court 
in  the  last-mentioned  appeals  was  as  to  tbe 
Jurisdiction  of  the  court  below,  and  its  poiver 
to  pass  the  original  decree  under  autborlty 
of  which  tbe  proceedings  had  been  had;  and. 
also  as  to  Its  pow^er  to  pass  orders  which 
were  the  subject  of  appeal,  apart  from  Its 
jurisdiction  to  pass  the  foundation  decree. 
The  decision  of  this  court  affirmed  the  Juris- 
diction of  the  court  below  in  every  instance. 
Upon  the  remand  of  the  cause  to  the  court 
below,  further  proceedings  were  had  therein, 
and  from  orders  passed  in  the  course  of  these 
further  proceedings  tbe  present  appeals  -were 
taken. 

From  an  examination  of  the  record  we 
find  that  in  No.  90  precisely  the  same  ques- 
tions are  presented  in  the  present  record  as 
were  presented  and  passed  upon  by  this  court 
In  the  former  appeals,  decided  as  reported  In 
94  Md.,  50  Atl.,  supra,  and  that  hi  No.  89 
the  questions  are  practically  the  same  as 
those  thus  passed  upon.  The  proceedings, 
as  they  have  appeared  in  this  court  upon  the 
several  appeals,  show  that  the  appellant  In 
No.  90  was  removed  as  trustee  by  the  court 
below  from  the  execution  of  a  trust  devolved 
upon  him  by  will,  and  that  the  appellee  has 
been  substituted  as  trustee  in  his  stead.  In 
the  execution  of  the  trust  the  appellee  filed 
a  report  of  his  proceedings,  and  asked  to 
have  an  act>ount  stated  by  the  auditor  In  re- 
lation thereto.  Upon  the  filing  of  the  ac- 
count of  the  auditor  the  appellants  here  re- 
spectively filed  exceptions  thereto,  bat  the 
court  finally  ratified  the  account  In  the 
first  exception  of  the  appellant  in  No.  88  to 
the  account  there  Is  alleged  want  of  sufficient 
notice  of  tbe  filing  thereof.  The  account  was 
filed  on  the  4th  of  February,  1902.  On  the 
same  day  an  order  nisi  was  passed  thereon 
giving  10  days  within  which  to  show  cause 
against  its  ratification.  On  the  12th  of  Feb- 
ruary the  exceptions  of  both  the  appellants 
here  were  filed.  They  were  thus  In  court  In 
time  to  be  heard  by  the  court  according  to 
the  exigency  of  its  order,  and  had  full  oppor- 
tunity to  be  so  heard.  This  exception  needs 
no  further  comment.  All  of  the  other  ex- 
ceptions of  both  appellants  are  designed  to 
present  questions  already  fully  determined 
and  settled  by  the  former  cases  In  this  court 
already  referred  to,  and  none  of  them  Intro- 
duce new  matter,  except  the  seventh  and 
ninth  exceptions  of  Fannie  Chappell  Clarke, 
appellant  in  No.  89.  Of  these  last-mentioned 
exceptions  the  seventh,  beyond  repeating  an 
exception  to  the  jurisdiction  of  the  court,  al- 
leges matters  totally  Irrelevant  to  any  ques- 
tion Involved  .in  tbe  ratification  of  the  au- 
ditor's account.  And  the  ninth  alleges  mat- 
ters totally  unsupported  by  anything  appear^ 
ing  in  the  record  as  to  the  facts  upon  which 
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It  Is  sroanded.  Tlie  order  of  the  court  lie- 
low  -will  be  affirmed  in  No.  80  of  these  ap- 
peals, with  costs.  And,  It  appearing  that  the 
appellant  has  been  removed  as  trustee,  and 
bsTlng,  therefore,  no  rig^t  to  further  inter- 
fere In  that  capacity  'with  the  trust  being 
administered  in  the  court  below,  the  appeal 
!d  No.  90  wQl  be  dismissed  upon  the  motion 
filed  by  the  appellee. 

In  Na  89,  order  affirmed,  with  costs,  and 
In  No.  80  appeal  dismissed,  with  costs. 


OARDNBR  T.  liIAYOR,  ETTO.,  OF  CITY  OF 
BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Jan.  IS, 
1903.) 

EMINENT  DOMAIN-A WARD-DEPOSIT  IN  COURT 
-JURISDICTION— EQUITY— BILL— PAR- 
TIES—AFPEAI^ZVIDBNCB. 

L  Under  Acta  1892,  c.  166,  now  New  Char- 
ter of  Baltimore,  S  827,  proyiding  that  when 
property  shall  have  been  condemned  for  the 
city,  and  in  consequence  of  conflicting  claims, 
refoni  to  accept,  or  any  other  canse,  the  mon- 
ey cannot  be  safely  paid  to  any  person,  the 
mayor  and  city  council  may  file  a  bill  in  eq- 
uity, and  the  court  may  decree  that  the  mon- 
«y  be  paid  iuto  court,  the  court  has  jurisdic- 
tioD  of  a  bill  snowing  that  defendant  claimed 
that  a  tract  owned  by  him  and  condemned  ex- 
tended into  a  street,  and  included  a  portion  of 
SDch  street  which  the  city  claimed,  aud  that 
he  refused  to  accept  the  sum  awarded  for  so 
much  of  such  tract  as  was  not  in  the  street. 

2.  A  bill  iu  equity  filed  with  thie  single  ob- 
ject of  condemning  lauds  for  a  street  is  not 
mnltifnrious  liecause  all  persons  interested  in 
any  of  the  lands  to  be  condemned  'are  made 
parties. 

3.  Where  property  claimed  adversely  by  dif- 
ferent persons  is  condemned  by  a  city  for  a 
(treet  the  title  to  the  property  passes  to  the 
city;  and  an  action  to  determine  which  of 
racb  claimants  is  entitled  to  the  award  there- 
for is  not  au  action  to  determine  title  to  land, 
and  may  be  prosecuted  in  equity. 

4.  A  decree  overruling  a  demurrer  to  a  bill 
by  the  mayor  and  city  council  of  Baltimore  for 
iMTe  to  deposit  money  in  court  in  condemna- 
tion proeeeoings  is  not  reviewable  ou  nn  ap- 
peal from  a  decree  entered  after  answer  and 
bearing,  under  Code,  art.  5,  f  26,  providing 
that,  on  an  appeal  from  a  final  decree,  all  pre- 
vious orders  shall  be  open  to  revision,  but  can 
b«  reviewed  only  on  a  direct  appeal  firom  such 
decree,  under  section  24,  allowing  an  appeal 
from  ufj  final  decree. 

5.  EMdence  in  an  action  to  determine  con- 
flicting claims  to  money  awarded  for  condem- 
nation of  a  tract  of  land  for  a  street  examined, 
and  held  to  justify  a  finding  that  a  certain  por- 
tion of  the  tract  had  previously  been  dedicated 
as  a  street,  and  that  defendant  had  no  right 
thereto. 

Appeal  frt>m  the  drcnlt  conrt  of  Haiti- 
more  dty;   Pere  L.  Wlckes,  Judge. 

Bill  by  the  mayor  and  city  council  of  Bal- 
timore against  John  C.  R.  Gardner  and  oth- 
en  for  leave  to  pay  Into  court  money  award- 
ed for  property  condemned  for  the  use  of 
the  dty.  From  a  decree  granting  the  peti- 
tion, the  defendant  Gardner  appeals.  Af- 
firmed. 
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Argued  before  McSHERRY,  0.  J.,  and 
FOWLER,  BOYD,  PEARCB,  SOHMUOK- 
BB,  and  JONES,  JJ. 

James  Hewes,  for  appellant  Wm.  Pink- 
ney  Whyte,   Olin  Bryan,  and  Jas.  W.   Mc- 

Blroy,  for  appellee. 

PBARCE,  J.  This  is  an  appeal  by  John 
C.  R.  Gardner  from  a  decree  of  the  circuit 
court  No.  2  of  Baltimore  city,  passed  May 
21,  1902,  in  the  case  of  the  mayor  and  dty 
council  of  Baltimore  against  John  C.  R. 
Gardner  and  others.  The  bill  was  filed  un- 
der the  act  of  1892,  c.  16S,  now  section  827 
of  the  new  charter  of  Baltimore  city,  which 
Is  as  follows:  "Whenever  ,any  property 
shall  have  been  condemned  In  any  form  of 
proceeding  for  the  use  of  the  mayor  and 
city  council  of  Baltimore,  and  In  conse- 
quence of  Infancy,  insanity,  absence  from 
the  city  of  any  persons  entitled  to  receive 
any  money  awarded  in  such  proceeding,  con- 
flicting claims,  refusal  to  accept,  or  any  oth- 
er cause,  such  money  cannot  be  reasonably 
or  safely  paid  to  any  person  or  persons,  It 
shall  be  lawful  for  the  mayor  and  city  coun- 
cil of  Baltimore  to  file  a  bill  or  petition  in 
any  court  of  equity  in  the  city  or  county 
where  the  property  Is  condemned,  or  any 
portion  thereof  lies,  and  whenever  such  court 
shall  be  satisfied  for  any  of  the  persons 
aforesaid  that  such  money  ought  to  be  paid 
Into  such  conrt,  it  shall  pass  such  decree 
as  it  shall  deem  proper,  and  the  payment 
of  any  money  into  court  under  such  a  de- 
cree or  order  stiall  be  considered  In  all  re- 
spects equivalent  to  a  tender  thereof  to  any 
person  or  persons  entitled  to  such  money, 
and  who  may  be  made  a  proper  party  to 
such  proceeding."  The  original  bill  filed  set 
forth  that  under  Ordinance  No.  44,  approved 
April  4,  1892,  land  was  condemned  to  open 
Ensor  street  from  Eager  street  to  the  south 
side  of  Chase  street,  and  that  damages  and 
benefits  were  awarded  thereunder  to  the  va- 
rious owners  or  alleged  owners  of  the  land 
condemned,  and  that,  among  these,  dam- 
ages were  awarded  to  John  C.  R.  Gardner 
and  Sarah  R.  Garduer,  Ills  wife,  as  Joint 
tenants,  or  to  such  persons  as  may  be  legal- 
ly entitled  thereto,  for  the  fee-simple  inter- 
est In  lot  designated  on  the  plat  accompany- 
ing this  opinion  by  the  letter  "J,"  in  the 
sum  of  12,801.33,  less  beuefits  assessed  on 
lot  44  on  plat  B,  returned  by  the  commis- 
sioners, in  the  sum  of  $223  (the  net  damages 
in  their  case  being  $2,578.33  for  the  fee- 
shnple  interest  In  the  lots  aforesaid),  but 
that  in  fact  the  said  Gardner  and  wife  were 
not  entitled  to  any  allowance  for  that  part 
of  lot  J  which  comprised  the  bed  of  Little 
Ensor  street,  as  shown  on  the  plat  accom- 
panying this  opinion,  because  the  same  was, 
before  said  condemnation,  a  dedicated  high- 
way, and  that  said  Gardner  and  wife  had, 
by  petition  in  the  Baltimore  city  court,  asked 
for  a  writ  of  mandamus  to  compel  the  then 
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dty  oflSclal  known  as  the  "Examiner  of  Ti- 
tles" to  issue  a  certificate  for  the  net  amount 
of  said  damages,  which  the  said  Baltimore 
dty  court  refused  to  order.  The  bill  fur- 
ther alleged  that  said  portion  of  lot  J  previ- 
ously dedicated  as  aforesaid  was  yalued  by 
the  commissioners  for  opening  streets  at 
$1,193.33,  and  that  the  true  and  Just  amount 
due  said  Gardner  and  wife  under  said  con- 
demnation was  $1,385,  arrived  at  as  follows: 

Total  award  (2,801  3S 

Deduct  benefiU  (  223  00 

Dedqct  value  of  bed  ot  Uttla  Bn- 

(or  street  dedicated 1,192  33 

l.««S» 

Nit    11.386  00 

—And  then  tendered  said  Gardner  and  wife 
said  sum  of  $1..385,  which  they  refused. 
And  the  bill  further  alleged  that  they  could 
not  reasonably  or  safely  pay  said  award  to 
said  Gardner  and  wife.  The  prayer  of  the 
bill  was  that  the  net  sum  alleged  to  be  due 
Gardner  and  wife  and  the  other  parties  to 
the  bill,  all  of  which  have  since  been  ad- 
Justed,  be  paid  into  court  to  the  credit  of 
the  cause,  and  ttiat  the  defendants  answer 
the  bill  and  adjust  their  respective  demands. 

A  few  days  later  an  amended  bill  was 
filed,  under  leave  of  court,  asking  that  the 
whole  amount  awarded  to  Gardner  and  wife, 
less  benefits,  viz.,  $2,578.33,  be  allowed  to 
be  deposited  in  court.  Gardner  and  wife  de- 
murred to  the  original  and  amended  bill: 
(1)  Because  they  alleged  the  bill  did  not 
state  a  case  within  the  operation  of  section 
827  of  the  new  charter;  (2)  because  the  bill 
was  multifarious,  in  making  the  other  land- 
owners mentioned  parties  to  the  cause;  and 
(3)  because  the  bill  did  not  state  any  case 
entitling  the  plaintiff  to  relief  in  equity. 
This  demurrer  was,  after  argument,  overrul- 
ed by  Judge  Wlckes  on  December  8,  1900, 
and  correctly,  as  we  think,  for  reasons  which 
will  hereafter  appear. 

Gardner  and  wife  then  answered  the  orig- 
inal and  amended  bill,  admitting  the  con- 
demnation proceedings  set  forth  in  the  bill, 
but  denying  that  there  had  ever  been  any 
dedication  of  that  part  of  lot  J  comprising 
the  bed  of  Little  Ensor  street,  or  that  the 
commissioners  for  opening  streets  had  ever 
valued  that  part  of  said  lot  so  dedicated  at 
$1,193,  or  at  any  other  sum,  and  averring 
that  at  the  time  of  said  condemnation  they 
had  a  fee-simple  title  to  the  whole  of  lot 
J,  and  filed  as  an  exhibit  a  deed  to  them 
from  Olivia  Wolfe,  dated  February  23,  1889, 
embracing  the  whole  of  lot  J  wltliln  its  lines. 
The  answer  also  alleged  that  plaintiff  was 
estopped  from  disputing  the  title  to  lot  J. 
and  to  the  whole  of  the  award,  by  article 
48  of  the  City  Code  of  1893,  and  that  the 
decree  pmyod  would  operate  as  a  taking  of 
their  property  without  due  process  of  law, 
in  violation  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  The 
bill  and  answer  were  considered  without  tes- 
timony, and  on  December  8,  1900,  the  court 


(Judge  Wlckes  being  of  -opinion  that  the 
sums  of  money  mentioned  in  the  original 
and  amended  bill  should,  under  section  827 
of  tlie  new  charter,  l>e  paid  into  court  as 
prayed)  passed  a  decree  tliat  said  auins  be 
paid  into  court,  subject  to  its  order,  "in  full 
settlement  and  satisfaction  of  all  claims  and 
demands  of  all  parties  against  the  said  may- 
or and  city  council  growing  out  of  the  con- 
demnation of  said  lots.  •  •  •  But  it  ap- 
pearing that  there  is  a  contention  between 
I  the  mayor  and  city  council  and  the  said 
Gardner  and  vrlfe  as  to  the  actual  ownership 
of  a  portion  of  the  fee-simple  estate  In  lot 
,  J,  •  •  •  It  Is  adjudged,  ordered,  and  de- 
creed that  the  said  net  amount  of  $2,578.33 
{  awarded  for  the  fee-simple  interest  In  lot 
I  J  shall  await  and  abide  the  final  adjudica- 
I  tlon  of  the  said  contention  over  lot  J."  This 
I  decree  further  appointed  James  W.  KcBlroy 
trustee,  to  grant  and  convey  to  the  mayor 
and  city  council  all  the  lots  condemned  as 
aforesaid,  and  such  conveyance  was  accord- 
ingly made.  No  appeal  has  ever  been  taken 
from  this  decree,  which  was  passed  Decem- 
ber 8,  1900,  and  is  consequently,  by  lapse 
of  time,  final  and  conclusive  as  to  every 
matter  therein  determined,  provided  the  de- 
cree was  within  the  Jurisdiction  of  the  court 
Barrick  v.  Horner,  78  Md.  253,  27  Atl.  1111, 
44  Am.'  St  Bep.  283. 

We  do  not  doubt  that  the  court  liad  full 
Jurisdiction .  to  pass  tliis  decree.  The  alle- 
gations in  a  bill  determine  the  question  of 
Jurisdiction,  and  the  true  test  in  all  cases 
is  whether  a  demurrer  will  lie  to  the  bilL 
Tomlinson  v.  McKaig,  6  Gill,  276.  The  al- 
legations of  this  bill  state  a  case  clear- 
ly within  the  scope  of  section  827  of  the 
new  charter,  and  there  can  be  no  doubt  of 
the  power  of  the  legislature  to  make  that 
enactment  The  bill  Is  not  multifarious, 
since  its  object  Is  the  single  one  of  making 
the  condemnation  under  the  ordinance  for 
opening  Ensor  street  effective,  and  all  of  the 
parties  to  the  cause  are  Interested  in  that 
condemnation.  The  third  ground  stated  In 
the  demurrer  we  understood  from  defend- 
ant's argument  to  mean  that  the  canse  Is 
one  Involving  title  to  land,  which,  it  is  well 
settled,  cannot  be  tried  and  determined  in 
equity.  But  we  think  It  is  plain  there  is  no 
question  of  title  to  land  in  this  case. 

Under  Ordinance  No.  44,  approved  April 
4,  1802,  the  mayor  and  city  council  condemn- 
ed and  opened  Ensor  street  from  Eager 
street  to  the  south  side  of  Chase  street  as 
shown  on  the  plat  in  this  case,  and  awarded 
to  Gardner  and  wife,  as  already  stated,  net 
damages  of  $2,578.33,  upon  the  suppositloD 
that  they  owned  the  whole  of  lot  J.  When 
this  award  was  made,  the  city  had  no  right 
of  appeal.  Baltimore  City  Code  1893,  art 
50,  i  CO.  But  no  money  could  be  paid  on 
account  of  any  condemnation  without  a  cer- 
tificate from  the  examiner  of  titles  that  tbe 
person  or  persons  claiming  the  payment  of 
any  money  therefrom  are  ttie  ownos  of  the 
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propaty  tor  which  such  money  was  award- 
ed, and,  "When  these  proceedings  were  sub- 
mitted to.tbe  examiner  of  titles,  he  refused 
to  give  sach  certllicate  to  the  Gardners,  be- 
cause, as  he  stated  In  his  testimony,  he  dla- 
coyered  that  they  did  not  own  that  part  of 
lot  J   which   constituted  the  bed  of   Little 
Ensor  street.    Thereupon  the  street  commls- 
siouers  valued  and  assessed  that  part  of  lot 
J  (which.  It  will  hereafter  appear,  had  been 
previously    condemned   for   the  use  of  the 
city)  at  $1,193,  and  tendered  the  Gardners 
the  residue  of  the  award  made  to  them,  viz., 
$1,385,  which  they  refused  to  receive,  and 
some  time  in  1898  filed  a  petition  for  a  man- 
damns  compelling  Mr.  Story,  the  examiner 
of  titles,  to  certify  that  they  were  the  own- 
ers of  the  whole  of  lot  J,  and  were  entitled 
to  the  whole  of  the  award  th^efor,  and  also 
compelling  Mr.  Fenhagen,  the  city  comptrol- 
ler, to  pay  that  amount,  but  this  was  refused 
by  Judge  Phelps;   and  thus  the  matter  stood 
until  this  proceeding  was  Instituted. 

Condemnation  proceedings  are  proceedings 
in  rem,  and  bind  all  persons  interested  In  the 
rem,  even  though  not  technically  parties  to 
the  proceeding.  All  questions  of  title  to  the 
rem  are  transferred  to  the  money  awarded, 
after  a  valid  and  final  condemnation.  Here 
the  city  could  not,  under  then  existing  law, 
appeal,  and  the  Gardners  did  not  within  the 
time  allowed  them  for  that  purpose.  This 
i-ase  is  therefore  one  of  valid  condemnation, 
and  the  question  Is  no  longer  one  of  title 
to  land,  but  of  title  to  money  substituted  for 
land.  As  stated  hy  this  court  In  Norrls  v. 
Mayor  and  City  Council  of  Baltimore,  44 
Md.  604,  where  the  question  was  whether  an 
assessment  for  damages  carried  interest  from 
its  date,  the  condemnation  proceeding  might 
be  abandoned  at  any  time  before  actual  pay- 
ment of  the  amount  assessed,  "and  until  that 
time  no  title  to  the  property  condemned  vests 
In  the  corporation.  •  •  •  But  when  this 
sum  is  paid  or  tendered,  the  title  vests." 
We  are  of  opinion,  therefore,  the  court  had 
Jurisdiction,  and  that  the  demurrer  was 
properly  overruled.  It  was  to  Just  such  a 
situation  that  section  827  of  the  new  charter 
applied,  and  the  decree  of  December  8th, 
passed  on  the  overruling  of  the  demurrer,  Is 
in  full  conformity  with  the  provisions  of 
that  section.  Nca:  Is  that  decree  open  to  re- 
Tision  on  this  appeal.  In  Hopper  v.  Smyso:, 
80  Md.  378,  45  AU.  206,  we  held  that  a  de- 
cree which  exonerated  certain  lots  of  land 
from  sale  under  a  certain  mortgage  until 
the  exhaustion  of  other  mortgaged  properties 
was  In  the  nature  of  a  final  decree,  and  not 
open  for  revision  under  section  26  of  article 
5  of  the  Code,  but  only  upon  appeal  directly 
tberefrom  under  section  24  of  article  5. 

Coming  next  to  the  consideration  of  the  de- 
cree of  May  21,  1902,  passed  by  Judge 
Wickes,  awarding  to  Gardner  and  wife  $1,- 
3So  (being  the  sum  tendered  them  by  the 
mayor  and  city  council),  and  awarding  the 
readoe  of  the  whole  award  ($1,193)  to  the 


mayor  and  city  council,  a  brief  review  of  the 
testimony  wUI  suffice  to  show  the  correctness 
of  that  decree.  Under -an  ordinance  approv- 
ed October  8,  1857,  the  city  commissioner 
was  authorized  and  directed  to  condemn  and 
open  Ensor  street  from  Chase  street  to  Har- 
ford avenue,  as  shown  on  the  plat  hy  the 
letters  A,  B,  C,  D,  B,  F.  The  evidence 
shows  that  this  was  done  at  the  earnest 
solicitation  of  Marcus  Wolfe,  who  was  then 
the  owner  of  lot  J,  and  also  of  the  adjoin- 
ing lot,  marked  "184"  on  the  plat  His  son 
Alonzo  Wolfe  and  his  daughter  Olivia  Wolfe 
both  testified  to  this  fact  Olivia  says  her 
father  paved  that  part  of  lot  J  which  con- 
stituted the  bed  of  Little  Ensor  street,  and 
gave  it  to  the  city.  In  order  to  Improve  his 
property;  and  Alonzo  says  a  deed  was  pre- 
pared for  this  bed  of  the  street  to  the  mayor 
and  city  council,  and  he  Is  sure  his  father 
executed  It.  They  both  say  the  street,  after 
being  paved,  was  always  used  as  a  street 
by  the  public,  and  that  the  ci^  authorities 
put  up  a  sign  at  the  comer  of  Harford  ave- 
nue and  that  street,  bearing  on  it  the  words 
"Ensor  Street"  Marcus  Wolfe  died  in  1876, 
and  by  his  will,  made  July  29,  1875,  devised 
to  his  daughter  Olivia  "my  homestead.  No. 
184,  on  the  northwest  side  of  Harford  ave- 
nue," without  otherwise  describing  It  Wm. 
P.  Price  and  wife,  by  deed  of  July  27,  1849, 
conveyed  to  Marcus  Wolfe  a  lot  on  the  north- 
west side  of  Harford  avenue,  the  metes  and 
bounds  of  which  embraced  lot  184,  and  also 
lot  J,  as  shown  on  the  plat  &nd  nothing 
more.  In  1857,  as  already  stated,  lot  J  was 
condemned,  and  was  conveyed  or  given  by 
Marcus  Wolfe  to  the  city,  and  from  that 
time,  up  to  the  condemnation  of  1892,  and 
the  Institution  of  these  proceedings,  has  con- 
stituted part  of  the  bed  of  Little  Ensor  street; 
and  neither  Marcus  Wolfe,  In  his  lifetime, 
nor  Olivia  Wolfe,  since  his  death,  ever  claim- 
ed any  ownership  or  interest  therein.  On 
February  23,  1889,  Olivia  Wolfe  sold  and  con- 
veyed to  John  C.  B.  Gardner  and  Sarah  A. 
Gardner,  his  wife,  a  lot  on  the  northwest  side 
of  Harford  avenue,  by  metes  and  bounds, 
designating  it  as  the  same  devised  by  Marcus 
Wolfe  "to  my  daughter  Olivia,  •  •  •  No. 
184,  my  homestead";  but  this  conveyance 
followed  the  metes  and  bounds  contained  in 
the  deed  from  Price  and  wife  to  Marcus 
Wolfe,  and  thus  embraced  that  part  of  lot 
J  which  had  been  condemned  In  1857,  and 
had  since  constituted  a  part  of  the  bed  of 
IJttle  Ensor  street  Olivia  Wolfe  testified 
that  the  house  on  lot  184  fronted  on  Little 
Ensor  street,  and  that  after  the  condemna- 
tion and  opening  of  that  street,  the  home- 
stead did  not  include  any  part  of  the  bed 
of  that  street  Gardner  testified  that  when 
he  purchased  the  dwelling  and  lot  from 
Olivia  Wolfe,  she  gave  him  the  Price  deed 
"to  go  by,"  and  that  he  had  the  aroperty 
surveyed,  and  would  not  have  purchased  it 
"without  getting  the  old  deed,"  and  that 
Olivia  Wolfe  told  him  if  the  street  was  ever 
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opmed  he  would  be  paid  for  tbe  street 
Olivia  Wolfe  testified  In  rebuttal  that  the 
street  was  never  mentioned  by  her  to  Gard- 
ner, and  that  she  knew  the  homestead  devis- 
ed to  her  by  her  father  did  not  Include  any 
part  of  lot  J,  and  that  when  she  executed  the 
deed  to  the  Gardners  she  did  not  know  It  In- 
cluded any  part  of  lot  J,  and  that  she  would 
not  have  attempted  to  sell  what  she  knew 
she  did  not  own,  and,  farther,  that  she  never 
knew  imtll  this  controversy  arose  that  he 
claimed  to  have  purchased  any  portion  of 
the  bed  of  the  street  Gardner  testified  on 
cross-examination  that  his  father-in-law  ad- 
vised him  to  have  Price's  lines  put  In  his 
deed,  but  it  nowhere  appears  that  Gardner 
informed  her  this  had  been  done  when  the 
deed  was  presented  for  execution  by  her, 
and  the  fact  that  his  father-in-law's  advice 
led  to  the  Insertion  of  the  Price  lines  is  strong 
presumptive  evidence  that  Gardner  would  oth- 
erwise not  have  inserted  these  lines,  and 
that  he  understood  lot  No.  l&l  did  not  In 
fact  embrace  any  part  of  lot  J. 

We  find  no  error  in  the  decree  disposing 
of  the  fund  before  the  court  Decree  affirm- 
ed, with  costs  in  this  court  to  the  appellee, 
but  each  party  is  to  pay  its  respective  costs 
below,  as  provided  by  the  decree  of  the  cir- 
cuit court  No.  ^  of  Baltimore  city. 


BLACK  T.  FIRST  NAT.  BANE  OF  WEST- 
MINSTER. 


(Oourt  of  Appeals  of  Maryland. 
1903.) 


Jan.  22, 


NOTES  —  CONSIDBRATION  —  CONTBMPORANB- 
OUS  PAROL  AORBEMBNT  —  VIOLATION  BT 
PAYEB  —  SBBSBXJUENT   HOLDERS  —  KNOWli- 

EDGB  OF  INFIRMITIES— CORPORATIONS— OF- 
FICERS —  NEGOTIATION  OF  INSTRUMENTS  — 
AUTHORITY  —  ACTION  ON  NOTE  —  EVIDENCB 
—  ADMISSIBIUTT  —  CROSS-EXAMINATION  — 
SCOPE. 

1.  Code,  art  13,  J  75,  relative  to  negotiable 
instruments,  provides  that  in  order  to  consti- 
tute notice  of  an  infirmity  in  an  instrument,  or 
defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  la  negotiated  must 
have  had  knowledge  of  tbe  defect.  Held  that 
iu  an  action  on  a  note  by  an  indorsee  thereon, 
a  plea  interposed  by  the  maicer  that  the  notes 
were  procured  by  the  fraud  of  the  payee,  and 
delivered  to  the  plaintiff  in  breach  of  faith, 
Tvas  insufficient,  for  failing  to  charge  that 
plaintiff  took  the  notes  with  knowledge  of  the 
frnud  or  breach  of  faith. 

2.  Recovery  by  an  indorsee  of  a  note,  as 
against  the  maker,  could  not  be  defeated  by 
showing  an  agreement  between  the  original  par- 
ties that  the  same  was  not  to  be  negotiated, 
whether  the  agreement  was  written  or  oral. 

3.  One  to  whom  notes  are  delivered  by  the 
payee  as  collateral  Is  presnmed  to  be  a  holder 
for  value. 

4.  Under  the  express  provisions  of  Code,  art 
18,  §  77,  relative  to  negotiable  instruments,  a 
holder  under  a  holder  in  due  course  has  all 
the  Intter's  rights. 

5.  t'nder  the  express  provisions  of  Code,  art 
13,  jl  -IS,  the  maker  of  an  accommodation  note 
is  liable  to  a  bona  fide  holder,  notwithstand- 
ing such  holder,  at  the  time  of  taking  the  in- 
strument, knew  him  to  be  only  an  accommoda- 
tion par^. 


6.  Breach  of  an  agreement  which  forms  the 

consideration  of  a  note  is  no  defense  against 
an  indorsee  who  took  the  note  for  value  before 
maturity,  though  he  had  knowledge  of  the  con- 
tract nnless  he  was  also  informed  of  the 
breach. 

7.  Notes  indorsed  by  the  secretary  and  treas- 
urer of  a  corporation  were  properly  received  in 
evidence  as  indorsed  by  the  corporation,  where 
It  was  shown  that  the  corporation  was  accus- 
tomed to  receive  notes,  checks,  and  drafts 
which  were  habitually  indorsed  by  the  secre- 
tary and  treasurer  under  the  same  circumstan- 
ces and  in  the  manner  that  the  notes  in  ques- 
tion were  indorsed. 

8.  Where  a  demurrer  to  a  plea  has  been 
properlv  sustained,  the  exclusion  of  facts  al- 
leged therein,  when  offered  in  evidence,  is  not 
prejudicial  to  defendant 

9.  Notice  to  a  director  of  a  banking  corpora- 
tion privately,  or  acquired  by  him  generally 
through  channels  open  to  all  persons,  and 
which  he  does  not  communicate  to  his  asso- 
ciates in  the  management  of  the  corporation,  is 
not  binding  on  the  same. 

10.  Where,  In  an  action  on  notes,  it  appeared 
that  they  had  been  pledged  by  the  payee,  and 
indorsed  to  plaintiff  by  the  pledgee,  and  de- 
fendant, on  direct  examination  of  plaintifrs 
cashier,  had  inquired  into  the  circumstances  un- 
der which  plaintiff  took  the  notes  sued  on,  it 
was  proper,  on  cross-examination,  to  permit 
plaintiff  to  show  witness  the  note  for  which 
the  notes  sued  on  were  pledged  as  security, 
and  to  admit  the  same  in  evidence. 

11.  On  an  issue  whether  a  certain  note  had 
been  discounted  by  a  bank,  it  was  error  to  ad- 
mit a  letter  which  accompanied  the  note  when 
it  was  sent  to  the  bank,  and  which  tended  to 
show  that  it  had  been  disconnted ;  tbe  effect  of 
such  letter  being  to  admit  the  unsworn  state- 
ment of  a  third  party. 

12.  Such  error  was  harmless;  the  party  daim- 
ing  that  the  note  was  not  disconnted  not  hav- 
ing objected  to  the  subsequent  admission  of 
another  letter  in  answer  to  the  former,  which 
tended  to  show  that  the  note  had  been  dis- 
counted. 

13.  In  an  action  on  notes  which  had  been 
pledged  to  secure  certain  other  notes,  and  in- 
dorsed by  the  pledgee  to  plaintiff,  it  was  prop- 
er to  admit  in  rebuttal  evidence  as  to  what 
had  been  paid  on  the  principal  note.' 

14.  The  issue  being  whether  the  note  sued  on 
by  plaintiff  bank  had  been  sold  to  plaintiff,  by 
another  bank,  or  merely  discounted,  the  pass- 
books of  the  maker  with  the  first  bank  were 
properly  admitted  in  evidence. 

15.  It  was  error  to  allow  an  employ^  of  the 
first  bank,  who  had  not  made  any  entries  In 
the  passbook,  to  state  that  he  understood  that 
the  entries  therein  showed  a  discount;  the  in- 
ference to  be  drawn  from  the  entries  being  (or 
the  jury. 

16.  The  error  was  harmless,  the  entries  them- 
selves tending  to  show  the  discount 

17.  In  an  action  by  a  banking  corporation  on 
a  note,  against  the  maker,  it  Is  no  defense  that 
the  bank  has  no  authority  to  purchase  the 
note. 

Appeal  from  circuit  court,  Carroll  eonnty; 
I.  Thomas  Jones,  Judge. 

Action  by  the  First  National  Bank  of  West- 
minster against  Levi  Black.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  and  SCHMUCEER,  JJ. 


f  9.  See  Banks  and  Banking,  vol.  t.  Cent.  Dig.  U 
28S,  28S. 
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Charlea  B.  Fink,  Roberts  &  Crouse,  and 
Guy  W.  Steele,  for  appellant  John  Milton 
Beifsnlder  and  W.  Burns  Trundle,  for  appel- 
lee^ 

PEAJaCE,  J.  This  suit  was  brought  by 
the  First  National  Bank  of  Westminster  to 
r<KX>ver  from  Levi  Black  the  amount  due  up- 
on ttro  negotiable  promissory  notes,  for  $100 
each,  made  by  him,  and  payable  to  the  order 
of  tbe  United  Milk  Producers'  Association 
(DOW  an  insolvent  corporation)  In  6  and  12 
moothg,  respectively,  from  date.  The  dec- 
laration, which  contains  the  common  counts, 
aod  a  special  count  upon  each  of  said  notes, 
alleges  that  they  were  indorsed  to  tbe  plain- 
tiff by  the  payee  before  its  Insolvency.  The 
defendant  pleaded  "Never  Indebted  as  al- 
leged," and  "Never  promised  as  alleged,"  and 
subsequently  filed  10  additional  pleas.  The 
third  denied  that  the  plaintiff  was  a  corpora- 
dun  as  alleged,  and  this,  on  motion,  was 
stricken  out  by  the  court,  because  the  de- 
fendant, having  failed  In  his  previous  plead- 
ioK  to  deny  plaintiff's  incorporation,  had 
thereby  admitted  it  There  was  no  exception 
to  this  ruUng,  and  none  could  have  been  sus- 
tained. The  fourth  and  fifth  pleas  denied 
tbat  the  notes  were  Indorsed  as  alleged. 
The  sixth  and  seventh  pleas  denied  that 
J.  B.  Conucllman,  the  secretary  and  treas- 
titer  of  the  United  Milk  Producers'  Asso- 
datioD  (which  will  hereafter,  for  brevity,  be 
called  the  "Association"),  and  by  whom  the 
alleged  Indorsement  was  made,  was  the  agent 
of  tbe  association  to  indorse  said  notes  to  the 
plalotlff,  or  that  he  had  power  and  authority 
to  to  do.  The  eighth  plea  alleged  that  the 
notes  were  procured  and  negotiated  by  the 
frand  of  said  association.  The  ninth  plea  al- 
leged that  the  notes  were  given  to  the  as- 
(ociation,  and  were  deposited  by  It  with  tbe 
Old  Town  Bank  of  Baltimore,  and  by  that 
hank  were  delivered  to  the  plaintiff  In  breach 
of  faith.  Tbe  tenth  plea  alleged  an  agree- 
ment between  tbe  defendant  and  said  asso- 
ciation that  these  notes  were  to  be  deposited 
br  It  with  the  Old  Town  Bank  of  Baltimore 
«  collateral  security  for  advances  to  be 
made  by  it  to  said  association,  and  that  the 
Old  Town  Bank  was  to  bold,  and  not  to  ne- 
gotiate, tbe  same,  and  that  tbe  plaintiff,  well 
knowing  these  facts,  received  said  notes  from 
Mid  bank.  The  eleventh  plea  alleged  tbat 
said  notes  were  executed  and  delivered  for 
the  accommodation  of  said  association,  un- 
der tbe  agreement  set  forth  In  the  tenth 
plea,  and  tbat  the  plaintiff  took  said  notes, 
well  knowing  all  these  facts.  The  twelfth* 
plea  alleged  that  the  defendant  had  subscrib- 
ed to  400  shares  of  the  capital  stock  of  said 
asaoctation,  upon  condition  that  said  assoda- 
tioD  would  take  his  milk  and  pay  him  for  it, 
ud,  out  of  the  amonnt  thus  due  him  at  the 
end  of  each  month,  would  deduct  5  per  cent, 
of  his  said  subscription,  to  be  credited  there- 
on, and  that  subsequently  said  association 
requested  him  to  give  to  It  three  notes,  cov- 


ering the  amount  then  unpaid  on  said  sub- 
scription, to  be  deposited  with  the  Old  Town 
Bank  under  the  agreement  stated  in  tbe 
tenth  plea,  and  that  he  gave  said  notes,  two 
of  which  are  the  same  here  sued  on;  tbat  for 
four  months  this  agreement  was  carried  out, 
and  then  said  association,  without  any  fault 
on  defendant's  part,  refused  to  receive  his 
milk  &nd  pay  him  for  It,  or  to  credit  any- 
thing upon  his  said  subscription;  and  that 
the  plaintiff  took  said  notes  well  knowing  all 
the  terms  and  conditions  of  said  agreement. 
The  plaintiff  Joined  Issue  on  the  1st  and  2d 
pleas,  traversed  the  4th,  6th,  6th,  and  7th, 
and  demurred  to  the  8tb,  9th,  10th,  11th, 
and  12th  pleas.  This  demurrer  was  sus- 
tained, whereupon  Issue  was  Joined  on  all 
the  pleas,  and  the  case  went  to  tbe  jury, 
resulting  In  a  verdict  for  the  plaintiff  for  the 
amoimt  due  on  tbe  two  notes.  During  the 
trial  nine  exceptions  were  taken  to  rulings 
on  the  evidence,  and  one  to  the  ruling  on 
the  prayers. 

The  first  question  is  presented  by  the  rul- 
ing on  tbe  demurrer.  As  to  the  eighth  and 
ninth  pleas,  there  Is  no  averment  In  either 
tbat  tbe  plaintiff  took  the  notes  with  knowl- 
edge of  the  fraud  charged  in  one,  or  of  the 
breach  of  faith  charged  In  the  other,  and 
there  was  therefore  no  error  in  the  ruling 
as  to  these  pleas.  Banks  v,  McCosker,  82 
Md.  518,  34  Atl.  530,  51  Am.  St  Rep.  478, 
Code,  art  13,  i  75.  The  tenth  plea  does  not 
aver  that  tbe  agreement  set  ont  therein  was 
In  writing.  In  McSherry  v.  Brooks,  46  Md. 
118,  prayers  were  rejected  which  sought  to 
defeat  recovery  by  an  Indorsee  upon  prom- 
issory notes  because  of  an  alleged  parol 
promise  by  the  payee  to  keep  the  notes  in 
bis  possession  and  not  pass  them  away;  the 
court  saying,  "This  would  seem  to  be  con- 
trary to  all  principle  and  authority,"  and  that 
it  was  not  competent  "to  destroy  their  legal 
import  and  operation  by  the  Introduction  of 
parol  evidence  that  the  notes  were  not  to  be 
negotiated,  notwltlistanding  the  negotiable 
terms  employed  on  theb:  face."  But  It  is  not 
necessary,  as  was  contended  by  the  appellee, 
to  allege  In  the  declaration  that  the  promise 
is  In  writing.  If  It  appear  In  proof  at  the 
trial  to  be  In  writing.  It  Is  sufficient  for  Its 
admission.  Ecker  v.  Bohn,  45  Md.  285;  Hor- 
ner v.  Frazier,  65  Md.  1.  4  Ati.  133.  But  If 
in  writing,  that  could  not  avail  hi  this  case, 
since  this  plea  expressly  alleges  the  execu- 
tion and  delivery  of  the  notes  by  tbe  defend- 
ant to  the  association,  and  section  43  of  arti- 
cle 13  of  the  Code  provides  tbat  every  ne- 
gotiable Instrument  is  deemed,  prima  facie, 
to  have  been  issued  for  a  valuable  consid- 
eration, and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  for 
value;  and  section  45  provides  that,  where 
value  has  at  any  time  been  given  for  the 
instrument,  the  holder  Is  deemed  a  holder 
for  value  In  respect  to  all  parties  who  become 
such  prior  to  that  time.  But  apart  from 
these  considerations,  the  plea  states  a  case 
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which  does  not  disentitle  the  plaintiff  to  re- 
corer,  since  it  alleges  that  the  notes  were 
delivered  hy  the  association  to  the  Old  Town 
Bank  "as  collateral  security  for  advances  to 
be  made  by  it  to  the  association";  and  in 
Maitland  v.  The  Citizens'  Bank,  40  Md.  562, 
17  Am.  Rep.  620,  it  Is  said  that  "every  per- 
son is  within  the  rule,  and  entitled  to  the 
protection  of  a  bona  fide  holder  for  value, 
who  has  received  the  note  in  payment  of  a 
precedent  debt,  or  has  taken  It  as  collateral 
security  for  a  precedent  debt,  or  for  future 
as  well  as  past  advances."  The  Old  Town 
Bank,  therefore,  as  well  as  the  plaintiff.  Is 
presumed  to  be  a  holder  for  value;  and  in 
Cover  V.  Myers,  75  Md.  419,  23  Atl.  850,  82 
Am.  St  Eep.  394,  the  court  said:  "Where 
a  negotiable  Instrument  Is  originally  Infected 
with  fraud,  invalidity,  or  illegality,  the  title 
of  the  orighial  holder  being  destroyed,  the 
title  of  every  subsequent  holder  which  re- 
poses on  that  foundation,  and  no  other,  falls 
with  it  But  if  any  subsequent  holder  takes 
the  Instrument,  in  good  faith  and  for  value, 
before  maturity,  he  Is  entitled  to  recover  on 
It,  and  SD  any  person  taking  title  under  him 
may  recover,  notwithstanding  such  latter 
holder  may  have  knowledge  of  the  Inflrmities 
of  the  instrument;  and  all  that  Is  required 
of  the  holder  in  such  case  is  that  it  be  proved 
that  he,  or  some  preceding  holder  or  Indorsee, 
under  whom  be  claims,  acquired  title  to  the 
paper  before  maturity,  bona  fide,  and  for 
value."  And  this  view  of  the  law  has  since 
been  formulated  In  section  77  of  article  13. 
We  find  no  error,  therefore.  In  the  ruling  as 
to  this  plea.  The  only  difference  between 
the  tenth  and  eleventh  pleas  is  that  the  latter 
alleges  these  notes  were  given  to  the  as- 
sociation for  its  accommodation,  and  that  this 
fact  was  known  to  the  plaintiff.  But  this 
does  not  alter  the  case,  nor  destroy  the  ne- 
gotiability, In  fact,  of  paper  which  was  made 
negotiable  In  form  for  the  accommodation  of 
the  party  receiving  It,  for,  as  was  said  In 
Maitland  v.  Citizens'  Bank,  supra:  "The 
result  of  all  the  well-considered  cases  upon 
the  subject  Is  that  It  is  no  defense  that  the 
note  sued  on  was  known  to  be  an  accommo- 
dation note  between  the  maker  and  the  payee, 
provided  the  plaintiff  took  the  note  for  value, 
bona  fide,  before  It  was  due.  The  reason  Is, 
as  stated  by  Mr.  Justice  Story,  that  the  very 
object  of  any  accommodation  note  is  to  en- 
able the  party  accommodated,  by  sale  or  ne- 
gotiation, to  obtain  a  free  credit  and  circula- 
tion of  ibe  note;  and  this  object  would  be 
wholly  frustrated  unless  the  purchaser,  or 
other  bolder  for  value,  could  hold  such  a 
note  by  as  firm  and  valid  a  title  as  if  It  were 
founded  In  a  real  business  transaction."  And 
section  46  of  article  13  of  the  Code  declares 
that:  "An  accommodation  party  Is  one  who 
has  signed  the  instrument  as  maker,  drawer, 
acceptor  or  Indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  purty  is 
liable  on   the  Instrument  to   a   holder   for 


value,  notwithstanding  such  holder,  at  the 
time  of  taking  the  instrument,  knew  him  to 
be  only  an  accommodation  party."  It  is  ob- 
vious from  the  above  language  of  the  Code, 
and  from  that  of  Maltland's  Case,  that  an 
accommodation  note,  taken  for  value  and  be- 
fore maturity,  is  taken  bona  fide;  and  what 
we  have  said  respecting  the  tenth  plea  Is 
equally  applicable  to  the  eleventh  plea.  The 
twelfth  plea  Is  based  upon  the  alleged  ex- 
ecutory agreement  between  the  defendant 
and  the  association,  which  is  sufficiently  stat- 
ed In  the  earlier  part  of  this  opinion.  The 
plea  avers  knowledge  by  the  plaintiff  of  the 
terms  of  this  agreement  when  the  notes 
were  taken,  but  contains  no  averment  of 
breach  and  notice  of  breach  before  the  plain- 
tlfl  took  the  notes,  and  parted  with  its  mon- 
ey on  their  faith  and  credit  Upon  princi- 
ple, it  would  seem  that  this  must  constitute 
a  fatal  defect  in  the  plea,  and  the  authori- 
ties sustain  this  view.  The  rule  Is  stated 
thus  In  U.  S.  Nat  Bank  v.  Floss  (Or.)  62  Pac. 
751,  84  Am.  St  Eep.  752:  "The  breach  of  an 
executory  agreement  which  forms  the  consid- 
eration of  a  negotiable  note  Is  not  a  defense, 
in  whole  or  In  part  against  an  Indorsee  who 
took  the  note  for  value,  before  maturity, 
even  If  he  had  notice  of  the  contract,  unless 
he  was  also  informed  of  the  breach  before 
its  purchase."  In  Davis  v.  McCready,  17 
N.  Y.  233,  72  Am.  Dec.  461,  the  reasons  upon 
which  this  rule  rests  are  well  stated  in  an 
opinion  by  Judge  Denlo.  In  that  case  the 
consideration  for  the  acceptance  of  a  bill  of 
exchange  was  the  sale  of  a  brig,  accompanied 
by  an  executory  agreement  of  the  vendor  to 
make  such  repairs  as  would  render  her  sea- 
worthy. The  defense  was  that  this  agree- 
ment had  not  been  pierformed,  but  the  court 
said:  "The  plaintiffs  were  not  bound  to  fol- 
low up  the  transactions  between  the  original 
parties  to  the  bill.  To  hold  otherwise  would 
attach  an  inconvenient  and  repugnant  condi- 
tion to  such  an  acceptance.  By  accepting, 
simply  and  unconditionally,  a  negotiable  bill, 
the  defendants  are  to  be  held  as  intending 
to  give  It  all  the  qualities  of  commercial 
paper,  one  of  which  is  that  it  shall  circulate 
freely  for  the  purposes  of  business,  and  be 
available  in  the  hands  of  any  holder  for 
value.  To  decide  that  one  who  proposed  to 
purchase  It.  and  who  had  a  knowledge  of 
the  transaction  upon  which  it  was  giren, 
must  await  the  consummation  of  that  trans- 
action, would  essentially  impair  its  char- 
acter and  legal  effect"  So  In  Arthurs  v. 
Hart,  17  How.  6,  15  L.  Ed.  30,  the  supreme 
court  of  the  United  States  said:  "It  Is  true, 
the  plaintiffs  knew  at  the  time  they  took  the 
paper  that  It  was  given  as  part  of  the  price 
of  a  sugar  mill,  and  that  the  mill  had  been 
defectively  constructed;  but  they  also  knew 
that  the  defendant  upon  the  promise  of  the 
builders  to  make  the  necessary  repairs,  bad 
agreed  to  accept  the  bill  unconditionally,  and 
had  accepted  It  accordingly.  They  knew, 
therefore,  that  he  looked  to  this  undertaking 
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for  bidemnlty,  and  not  to  any  conditional 
liability  upon  the  acceptance;  and  the  trans- 
action which  la  brought  home  to  the  plalntlS 
lays  no  foundation,  in  law  or  equity,  to  im- 
peach the  paper  In  their  hands."  We  are 
of  opinion,  therefore,  that  the  demurrer  was 
correctly  ovemiled,  as  to  all  the  pleas  to 
which  It  was  addressed. 

The  demurrer  harlng  been  overruled,  the 
plaintiff  put  in  evidence  the  certificate  of  the 
incorporation  of  the  association,  and  of  the 
amendment  thereto,  showing  that  It  was  a 
trading  corporation,  with  large  and  varied 
powers.  Incorporated  December  5,  1899,  with 
a  capital  stock  of  only  $1,000,  but  that  by 
amendment  certified  February  27,  1900,  the 
capital  stock  was  Increased  to  $250,000.  The 
plalntlS  also  proved  payment  of  the  proper 
bonus  tax  upon  the  original  and  amended  cer- 
tificates of  incorporation,  and  then  proved  by 
Miles  W.  Boss  that  he  was  a  clerk  In  the 
employment  of  the  association,  at  Its  prin- 
cipal office.  In  Baltimore  city,  from  February 
7,  1900,  to  September  4,  1900,  when  it  went 
Into  the  hands  of  receivers;  that  during  the 
period  of  his  employment  the  association  re- 
ceived notes,  checks,  and  drafts,  all  of  which 
were  Indorsed  by  J.  B.  Councilman,  treasurer; 
that  be  knew  Mr.  Councilman's  signature; 
and  that  the  name  of  th«  association  was  al- 
ways indorsed  with  a  rubber  stamp.  The 
two  notes  sued  on  were  then,  shown  him. 
Indorsed,  "The  United  Milk  Producers'  As- 
sociation of  Baltimore  City,  Jas.  B.  Council- 
man, Secy,  and  Treas.,"  by  a  rubber  stamp, 
and  "J.  B.  Councilman,  Treas.;"  and  he  testi- 
fied that  he  recognized  this  signature  as  Mr. 
Cotmcllman's,  and  that  the  name  of  the  as- 
■odatlon  was  Indorsed  In  the  usual  way, 
with  a  rubber  stamp.  These  two  notes  were 
then  offered  In  evidence  by  plaintiff,  and  were 
admitted  over  defendant's  objection,  and  to 
this  ruling  the  first  exception  was  taken. 
The  defendant  contends  that  a  corporation 
can  only  make  such  contracts  as  are  au- 
thorized by  its  board  of  directors,  and  that 
snch  contract  is  then  made  through  an  agent, 
whose  authority  can  only  be  shown  by  a 
vote  of  the  board.  But  this  Is  too  general 
and  broad  a  statement  of  the  law  on  the  sub- 
ject. It  Is  true  that.  In  the  absence  of  ex- 
press authority  conferred  by  charter  or  by- 
law, there  Is  no  power  Inherent  In  the  office 
of  secretary  or  treasurer  that  would  enable 
him  to  make  or  Indorse  promissory  notes  in 
the  name  of  the  corporation;  but,  on  the 
other  hand,  to  hold  that,  for  every  transac- 
tion of  this  character,  It  is  necessary  to 
show  a  vote  of  the  board,  no  matter  what 
may  be  the  custom  of  the  corporation  in  this 
regard,  would  be  to  take  an  untenable  posi- 
tion. Thus,  In  vol.  1  (2d  Ed.)  Amer.  &  Eug. 
Enc.  of  Law,  p.  1032,  It  Is  said:  "The  power 
of  an  agent  to  draw  and  Indorse  negotiable 
InstToments  mtist,  as  a  general  rule,  be  ex- 
pressly conferred,  yet  in  some  cases  It  Is 
necessarily   Implied   from   the   duties   to   be 


performed.  •  •  •  Where  the  execution 
or  Indorsement  of  negotiable  paper  Is  neces- 
sary or  customary  In  the  transaction  of  the 
business,  authority  in  the  agent  may  be  im- 
plied." "Parol  evidence  Is  admissible  to  show 
the  authority  of  an  Indorser's  agent  to  In- 
dorse." Miller  v.  Moore,  1  Cranch,  C.  0. 
471,  Fed.  Cas.  No.  9,584.  "A  corporation 
may  confer  authority  by  parol  upon  an  of- 
ficer to  issue  or  Indorse  negotiable  paper." 
Odd  B'ellows  v.  Sturgis  Bank,  42  Mich.  401, 
4  N.  W.  158.  "The  Implication  of  power 
arises  where  the  act  falls  under  the  customs 
and  usages  of  business  within  the  officer's 
sphere  of  duty."  1  Daniel  on  Neg.  Inst.  sec. 
396;  Farmers'  &  Mechanics'  Bank  of  Kent 
Co.  V.  Butchers'  Bank,  16  N.  Y.  125,  69  Am. 
Dec.  678.  Special  reliance  Is  placed  by  de- 
fendant on  the  case  of  The  City  Electric 
Street  R.  W^.  Co.  v.  First  Nat  Exchange 
Bank  (Ark.)  34  S.  W.  89,  31  L.  R.  A.  536,  54 
Am.  St.  Kep.  282,  where  it  Is  said:  "Unlfess 
the  authority  is  expressly  conferred  by  the 
charter,  or  given  by  the  board  of  directors, 
it  may  be  stated  as  a  general  proposition,  that 
the  president  and  secretary  of  a  corporation 
are  not  empowered  to  bind  It  by  their  sig- 
natures to  commercial  paper.  •  •  • 
Where  the  authority  of  the  president  and 
secretary  Is  challenged,  as  It  has  been  by  the 
answer  in  this  case,  that  authority  should  be 
shown  by  the  proof,  and  not  be  presumed  as 
matter  of  law."  And  In  The  Floyd  Accept- 
ances, 7  Wall.  666,  19  L.  Ed.  169,  Justice 
Miller  said:  "The  person  dealing  with  the 
agent,  knowing  that  he  acts  only  by  a  dele- 
gated power,  must,  at  his  peril,  see  that  the 
paper  on  which  he  relies  comes  within  the 
power  under  which  the  agent  acts,  for  it 
is  to  be  kept  In  mind  that  the  protection 
which  commercial  usage  throws  around  nego- 
tiable paper  cannot  be  used  to  establish  the 
authority  by  which  It  was  Issued  or  indors- 
ed." Accepting  fully  both  those  authorities, 
we  think  they  in  no  way  affect  the  present 
case.  In  Credit  Co.  Limited,  v.  The  Howe 
Machine  Co.,  54  Conn.  357,  8  Atl.  472,  1  Am. 
St  Rep.  123,  the  strong  court  of  that  state 
held  that  drafts  accepted  by  the  treasurer  of 
a  corporation  are  presumed  to  be  properly  ac- 
cepted by  the  corporation,  there  being  no  cir- 
cumstances to  indicate  fraud  or  illegality; 
and,  in  an  action  by  the  holder  against  the 
corporation  as  acceptor,  the  burden  of  proof 
Is  upon  the  defendant  corporation  to  show 
that  the  plaintiff  had  knowledge  that  the  ac- 
ceptances were  for  accommodation,  and  that 
he  was  not  a  bona  fide  bolder  for  value.  In 
the  course  of  the  opinion  In  that  case.  Judge 
Carpenter  said:  "A  preliminary  question  of 
some  Importance  Is,  on  whom  was  the  burden 
of  proof?  In  the  pleadings  the  defendant  as- 
sumes that  burden,  and  properly  so,  upon 
principle.  The  drafts  apparently  may  be  for 
a  legitimate  purpose.  As  there  is  some  pre- 
sumption that  all  parties  act  properly  and 
within  the  fcope  of  their  powers,  the  plaintiff 
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establlshea  a  prima  facie  case  when  It  pre- 
sents the  drafts,  duly  drawn  and  accepted; 
there  being  no  circumBtancea  Indicating  fraud 
or  Illegality.  And  so  are  the  authoritlea. 
Edwards  on  BlUs,  686,  680;  Daniel  on  Neg. 
Inst  626,  662;  1  Parsons  on  Notes  &  Bills, 
255.  •  •  •  The  course  of  dealing  by.  the 
defendant,  shows  clearly  the  treasurer  had 
power  to  accept  drafts,  but  it  Is  claimed  that, 
under  the  circumstances,  he  bad  no  power  to 
accept  these  particular  drafts.  Obviously  the 
authority  or  want  of  authority  in  the  treas- 
urer to  accept  these  drafts  depended,  not 
upon  the  nature  of  the  act,  but  upon  the 
attending  facts  and  circumstances.  That  he 
had  power  to  accept  drafts  under  some  cir- 
cumstances is  not  denied.  Heoce,  if  they 
were  drawn  on  account  of  the  defendant's 
business,  or  to  draw  out  of  the  treasury 
money  which  belonged  to  the  drawer  of  the 
draft,  the  power  of  the  treasurer  to  accept 
them  must  be  conceded."  And  to  the  same 
efCect  is  Nat  Bank  of  Battle  Creek  y.  Mal- 
lan,  37  Minn.  404,  84  N.  W.  901,  and  Beach 
on  Corp.  sec.  189.  There  is  much,  in  the  rea- 
soning of  the  Connecticut  case  above  cited 
which  strongly  commends  itself  to  us,  but  it 
is  not  necessary  for  us  to  determine  here  up- 
on whom  the  burden  of  proof  lies  in  such  re- 
spect, since  here  the  plalntltC  assumed  that 
burden,  and  ofCered  evidence  showing  the 
course  of  dealing  by  the  defendant  and  that 
it  was  accustomed  to  receive  notes,  checks, 
and  drafts  which  were  habitually  indorsed  by 
the  secretary  and  treasurer  under  the  same 
circumstances  and  in  the  same  manner  that 
these  notes  were  Indorsed.  Both  upon  prin- 
ciple and  authority,  we  think  these  notes 
were  properly  admittea  in  evidence. 

The  plaintiff  then,  by  Miles  W.  Ross,  prov- 
ed that  the  signatures  to  a  note  for  $5,000 
then  shown  him  were  the  signatures  of  W. 
B.  Crother,  president  and  J.  B.  Council- 
man, treasurer,  known  to  him,  and  that  the 
note  was  indorsed  by  J.  B.  Councilman, 
treasurer.  He  was  also  shown  certain  pass- 
books, which  he  identified  as  the  passbooks 
of  the  association  with  the  Old  Town  Bank, 
and  the  plaintiff  tbeu  closed  its  case.  The 
defendant  then  offered  to  prove  by  himself 
the  alleged  agreement  set  forth  in  the  twelfth 
plea,  and  to  follow  it  up  with  proof  that 
Granville  Haines,  who  was  the  president  of 
the  plaintiff  at  the  time  these  notes  were 
taken,  bad  notice  of  the  terms  and  condi- 
tions of  said  agreement  The  plaintiff  ob- 
jected, and  the  second  exception'  was  taken  to 
the  rejection  of  this  offer.  If  the  demurrer 
to  the  twelfth  plea  was  correctly  sustained, 
it  would  follow  that  the  exclusion  of  the 
facts  therein  alleged,  when  offered  in  evi- 
dence, could  work  no  Injury  to  the  defend- 
ant Moreover,  this  offer  of  proof  was  made 
aa  a  whole,  and  it  could  be  of  no  avail  to 
prove  the  alleged  agreement  without  proof, 
also,  of  such  knowledge  by  Mr.  Haines  as 
would  bind  the  plaintiff;  and  it  is  seen  that 


the  offer  of  proof  does  not  propose  to  show 
that  the  facts  were  communicated  to  Mr. 
Haines  ofiScially,  to  be  brought  by  him  to  tlie 
kno-vfledge  of  ti>e  board;  and  It  is  settled 
In  this  state,  however  the  law  may  be  else- 
where, that  the  sound  and  safe  rule  on  tbls 
subject  is  that  notice  given  to  a  director  of 
an  incorporated  institution  privately,  or 
which  he  acquires  from  rumor,  or  throosli 
channels  open  alike  to  all,  and  which  he  does 
not  communicate  to  his  associates  at  the 
board,  will  not  bind  the  institution.  XT.  S. 
Ins.  Co.  V.  Shrlver,  3  Md.  Ch.  388;  Genl. 
Ins.  Co.  V.  U.  S.  Ins.  Co.,  10  Md.  523,  60  Am. 
Dec.  174;  Gemmell  v.  Davis,  75  Md.  553,  23 
Atl.  1032,  32  Am.  St  Eep.  412.  It  follows 
that  there  was  no  error  in  excluding  this 
offer  of  evidence. 

The  defendant  then  proved  by  Geo.  R. 
Gehr  that  he  bad  been  the  plaintiff's  cashier 
«ince  1895,  and  that  his  bank  took  the  two 
notes  sued  on,  on  June  7,  1900,  and  that  he 
had  agreed  on  June  Cth,  over  the  telephone, 
to  take  them;  that  be  received  them  from 
Mr.  Wilcox,  cashier  of  the  Old  Town  Bank, 
and  that  they  had  sent  two  drafts  to  the 
Old  Town  Bank,  payable  to  it;  and  that  be 
had  paid  the  Old  Town  Bank  the  proceeds 
of  the  note.  On  cross-examination  he  was 
then  shown  a  note,  for  $5,000  made  June 
6,  1900,  by  the  association,  payable  to  the 
order  of  James  B.  Councilman,  treasurer,  at 
the  Old  Town  Bank,  90  days  after  date,  and 
Indorsed,  "J.  B.  Councilman,  Treas.;"  and  this 
note  was  offered  in  evidence,  and  was  ad- 
mitted over  the  objection  of  the  defendant 
and  to  this  ruling  the  third  exception  was 
taken.  The  ground  of  this  objection  Is  that 
defendant  did  not  Introduce  this  note,  or 
interrogate  the  witness  respecting  it  and 
therefore  it  was  not  a  proper  subject  of  cross- 
examination.  Under  ordinary  circumstances, 
it  is  true  that  in  this  country  the  cross-ex* 
aminatlon  can  only  relate  to  facts  and  cir- 
cumstances connected  with  the  matters  stat- 
ed In  the  direct  examination  of  the  witness, 
and  that,  if  a  party  wishes  to  examine  a 
witness  as  to  other  matters,  he  must  do  so  by 
making  the  witness  his  own,  though  the  rule 
in  England  is  that  where  a  witness  is  called 
to  a  particular  fact  be  may  be  cross-ex- 
amined upon  aU  matters  material  to  the  issue. 
But  the  rule  indicated  has  Its  qualifications, 
and  much  must  be  left  to  the  discretion  of 
the  presiding  judge  in  the  determination  of 
this  question.  3  Jones  on  Evidence,  sec.  821. 
"One  of  the  objects  of  the  cross-examination 
is  to  elicit  the  whole  truth  of  transactions 
only  partly  explained,  and  the  rule  limiting 
the  inquiry  to  the  general  facts  stated  in  the 
dhrect  examination  must  not  be  construed 
as  to  defeat  the  real  object  of  the  cross- 
examination."  Idem.  Here  the  defendant 
inquired  into  the  circumstances  under  which 
the  plaintiff  took  the  two  notes  sued  on,  and 
any  circumstances  connected  with  and  ex- 
plaining the  taking  of  those  notes  would  seem 
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to  come  within  the  qnallflcatlon  of  the  role 
above  stated.  The  author  just  quoted,  cit- 
ing onmeroua  caaes,  says:  "Unless  a  trial 
court  should  80  far  overstep  the  bounds  as  to 
admit  that  In  cross-examination  which  clears 
ly  bas  no  connection  with  the  direct  testi- 
mony, an  appellate  court  would  not  be  Justi- 
fied in  reversing  a  Judgment  for  such  cause, 
especially  where  the  cross-examination  is  up- 
on facts  competent  to  be  proved  under  the 
Issues  in  the  case."  Here  the  matter  thus  In- 
quired into  was  the  foundation  of  the  whole 
transaction,  and  the  notes  Inquired  of  by 
defendant  were  collateral  thereto.  Under 
these  circumstances,  the  discretion  of  the 
trial  judge  must  be  upheld. 

Tbe  fourth  and  sixth  exceptions  were  tak- 
en to  a  continuation  of  the  cross-examina- 
tion begun  and  referred  to  In  the  third  ex- 
ception, and  which  related  to  the  circum- 
stances under  which  the  $5,000  note  of  the 
association  was  taken,  and  how  the  proceeds 
of  said  note  were  paid  to  the  Old  Town  Bank, 
and  it  follows  from  what  we  have  said  that 
tliere  was  no  error  in  these  rulings. 

Tbe  fifth  exception  was  taken  to  the  ad- 
mission in  evidence  of  a  letter  of  June  6th 
from  Wilcox,  cashier  of  the  Old  Town  Bank, 
to  Gehr,  cashier  of  the  plaintiff,  referring  to 
the  $5,000  note  of  the  association  above  men- 
tioned. We  think  It  was  error  to  admit  this 
letter,  because  Its  effect  was  to  admit  tbe 
UDSwom  statement  of  a  third  party  to  prove 
that  the  note  was  to  be  discounted,  and  that 
Wilcox  had  charged  plaintiff  with  proceeds 
of  that  note,  less  91  days'  discount;  one  of 
tbe  questions  at  Issue  being  whether  the 
note  was  discounted  or  sold.  But  we  do  not 
think  its  admission  constitutes  reversible  er- 
ror, becanae,  after  that  exception.  In  con- 
tinuing the  cross-examination  of  Oehr,  which 
we  bare  said  was  properly  allowed,  the  plain- 
tiff proved,  without  objection  by  the  defend- 
ant through  a  letter  of  June  7th  from  Gehr 
to  Wilcox,  that  his  letter  of  the  6th  Inst 
was  received,  and  that  be  had  credited  "$4,- 
924.17,  pro.  of  note  disctd.";  that  being  the 
exact  amount  which  Wilcox,  in  his  letter, 
said  shonld  be  the  proceeds  of  the  note  which 
he  sent  "to  be  discounted." 

Tbe  seventh  exception  was  taken  to  the 
allowance  of  a  qnestion  asking  what  had 
been  paid  on  the  collateral  notes,  and  this 
question  was  addressed  in  rebuttal  to  the 
cashier  of  the  plaintiff.  If  sufficient  bad 
been  paid  on  these  notes  to  discharge  the 
I5.00O  note.  It  is  obvious  there  could  be  no 
recovery  on  the  two  notes  here  sued  on. 
Tbere  was  therefore  no  error  in  allowing  the 
question  Indeed,  under  onr  previous  rul- 
ing, this  question  might  have  been  asked  as 
part  of  the  cross-examination.  The  plaintiff 
then  proved  by  James  K.  Schultz  that  he  had 
been  in  the  employment  of  the  Old  Town 
Bank  for  three  years,  and  continued  so  dur- 
ing tbe  year  lUOO;  and  plaintiff  then  offered 
in  evidence  the  passbooks  of  the  association 
with  the  Old  Town  Bank,  which  had  been 


Identified  by  Mr.  Ross,  and  which  showed, 
among  other  debits  and  credits,  tbe  follow- 
ing: 

Dr.  Or. 

Jane  7th,  1900 $5,000  00 

"  "     Dis.,  $75  83 14,924  17 

To  this  otter  the  defendant  objected,  but 
the  objection  was  overruled,  and  the  pass- 
books were  admitted;  and  this  constitutes 
the  eighth  exception.  The  books  being  ad- 
mitted, Schultz  Identified  them,  and  testified 
that  the  entries  of  that  date.  Including  the 
one  above  set  forth,  were  In  the  handwrlt- 
hig  of  Mr.  Price,  one  of  the  tellers  of  the 
Old  Town  Bank.  He  was  then  asked  to 
"state  what  were  the  discounts  under  June 
7th,"  to  which  the  defendant  objected,  but 
the  objection  was  overruled;  and  this  con- 
stitutes the  ninth  exception.  These  pass- 
books had  been  previously  Identified  by  Mr. 
Ross,  and  only  the  entries  of  June  7,  1900, 
the  date  when  it  had  been  already  shown  this 
$5,000  note  was  received  by  the  plaintiff  from 
the  Old  Town  Bank,  were  offered  in  evidence; 
and  we  can  perceive  no  reason  why  they 
should  not  have  been  admitted.  In  order  that 
the  Jury  might  determine  therefrom,  so  far 
as  these  entries  threw  any  light  upon  the 
transaction,  what  tb'e  parties  understood  and 
intended  it  to  be.  Not  having  made  these' 
entries  himself,  however,  and  not  professing 
to  have  any  actual  personal  knowledge  of 
what  these  items  represented,  we  think  it 
was  error  to  allow  him  to  state  what  he  un- 
derstood them  to  represent.  He  could  only 
draw  deductions  from  the  entries  themselves, 
or,  as  be  says  In  his  answer,  "argue  that  the 
particular  $5,000  Item,  with  discount  of 
$75.83,  referred  to  the  note  of  June  6th  for 
that  amount,  because  that  was  tbe  correct 
discount  for  91  days."  But  it  was  the  prov- 
ince of  the  jury  to  draw  this  Inference  from 
all  the  facts  Id  evidence.  Including  these  en- 
tries. Again,  however,  we  think  the  error 
was  a  harmless  one,  because  these  entries, 
unexplained  by  Schultz,  or  in  any  manner, 
necessarily  tended  to  show  the  Identity  of 
the  $5,000  note  In  evidence  with  that  therein 
referred  to  as  subject  to  discount  of  $76.83; 
and  It  is  not  reasonable  to  ask  an  appellate 
court  to  find  that  any  Inference  of  the  Jury 
was  drawn  from  the  Inference  of  Schultz, 
rather  than  from  their  own  unaided  common 
sense,  as  applied  to  the  meaning  apparent 
from  the  face  of  the  entries. 

At  last,  then,  we  come  to  the  mling  on 
the  prayers  brought  up  by  the  tenth  excep- 
tion. The  plaintiff  offered  two  prayers,  which 
were  granted,  and  the  defendant  offered  five, 
which  were  rejected.  The  substance  of  both 
the  plaintiff's  prayers  is  that  if  the  two  notes 
sued  on  were  executed  by  the  defendant  and 
delivered  to  the  association,  and  before  their 
maturity  said  notes  were  Indorsed  In  blanll 
by  said  association,  and  delivered,  with  other 
notes  simllarily  Indorsed,  to  the  Old  Town 
Bank,  and  if  the  $5,000  note  of  said  associa- 
tion of  June  6,  1900,  was  indorsed  In  blank 
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by  the  secretary  and  treasurer,  and  was  de- 
livered to  tbe  Old  Town  Bank,  and  was  dis- 
counted by  tbe  plaintiff,  for  the  Old  Town 
Bank,  upon  the  faith  and  credit  of  tbe  two 
notes  sued  on,  together  with  the  other  notes 
similarly  indorsed,  and  delivered  with  said 
two  notes,,  as  collateral  security  for  said 
$5,000  note,  and  the  proceeds  of  said  $5,000 
note  were  paid  by  plaintiff  to  said  Old  Town 
Bank,  and  there  was  still  due  and  unpaid  on 
said  $5,000  note  a  sum  greater  than  the 
amount  due  upon  said  two  notes,  then  the 
plaintiff  is  entitled  to  recover.  The  second 
prayer  of  the  plaintiff  also  Instructs  the  Jury 
that  there  was  no  evidence  legally  suflElclenit 
to  show  bad  faith  on  tbe  part  of  the  plain- 
tiff in  receiving  said  notes.  We  think  the 
theory  and  form  of  these  prayers  correct, 
and  that  they  were  properly  granted,  and  that 
tbe  defendant's  special  exception  thereto  on 
the  ground  that  there  was  no  evidence  to 
show  that  the  $5,000  note,  or  tbe  notes  sued 
on,  were  discounted,  was  properly  overruled. 
The  abstract  principle  embodied  in  tbe  de- 
fendant's first  prayer  is  correct,  if  it  were 
so  framed  as  to  require  merely  the  same  pre- 
ponderance of  evidence  required  of  every 
plaintiff  in  all  essential  matters  of  proof  on 
bis  part  But  we  think  it  was  correctly  re- 
jected, for  tbe  reason  assigned  in  tbe  plain- 
tiff's special  exception  thereto,  viz.,  that  It 
was  calculated  to  lead  the  Jury  to  suppose 
that  full  power  and  authority  to  indorse  tbe 
notes  sued  on  could  only  be  expressly  con- 
ferred, and  that  the  evidence  of  implied  au- 
thority arising  from  the  custom  proved,  and 
from  ratification  by  acceptance  of  the  pro- 
ceeds of  the  $5,000  note,  which  tbe  prayer 
ignored,  was  insufficient  to  prove  such  au- 
thority. The  defendant's  second,  third, 
fourth,  and  fifth  prayers  are  all  based  upon 
the  theory  that  there  was  evidence  proper  to 
be  submitted  to  the  Jury  to  show  that  tbe 
$5,000  note  and  the  two  notes  sued  on  were 
sold  to,  and  were  not  discounted  by,  the 
plaintiff;  that  such  purchase  was  not  within 
tbe  corporate  powers  of  the  plaintiff;  and 
that  such  defense  was  open  to  defendant,  and 
precluded  recovery  by  the  plaintiff.  But  we 
do  not  find  that  there  is  any  legally  suffi- 
cient evidence  that  the  transaction  was  a  sale, 
and  the  plaintiff  specially  excepted  to  all  these 
prayers  on  that  ground.  In  Lazear  v.  Union 
Bank,  52  Md.  78,  36  Am.  Kep.  355,  there  was 
such  evidence.  The  court  says  on  page  124, 
■  52  Md.,  "Tbe  evidence  shows  that  Winches- 
ter &  Son,  note  and  bill  brokers,  were  em- 
ployed by  I>azear  Bros,  to  sell  the  note  of 
June  22,  1872,  to  any  purchasers  willing  to 
buy,  and  that  it  was  sold  to  the  appellee, 
over  the  counter  of  its  banking  house,  at 
nine  per  cent,  discount,  for  I.azear  Bros., 
the  drawers,  who  received  the  proceeds  of 
sale."  Here  tbe  evidence  of  the  plaintiff's 
cashier,  Gehr,  who  was  put'  upon  the  stand 
by  the  defendant,  is  that  tbe  $5,000  note  was 
discounted  (the  note  sued  on  being  shown  to 
De  among  the  collateral  given  therefor),  and 


that  the  amount  of  the  discount  waa  tbe 
legal  rate  for  91  days,— the  time  that  tbe 
note  ran.  "To  'discount  paper,'  as  luder- 
stood  in  the  business  of  banking,  is  only  a 
mode  of  loaning  money,  with  tbe  right  of 
taking  tbe  interest  allowed  by  law  in  ad- 
vance." Vol.  2  (2d  Ed.)  Amer.  &  Bng.  Enc. 
of  Law,  p.  468.  This  term  has  been  defined 
by  this  court,  in  almost  the  same  exact  lan- 
guage, in  Week:  r  v.  First  Nat  Bank,  42 
Md.  592,  20  Am.  Rep.  95,  where  Judge  Miller 
says:  "The  ordinary  meaning  of  tbe  term 
'to  discount'  is  to  take  interest  in  advance, 
and,  in  banking,  is  a  mode  of  loaning  mon- 
ey. It  is  tbe  advance  of  money  not  due  till 
some  future  period,  less  the  interest  wbieb 
would  be  due  thereon  when  payable."  Only 
tbe  legal  rate  of  interest  would  be  due  on 
the  principal  when  payable,  and  thus  Judge 
Miller's  definition  of  the  term  is  shown  to 
be  tbe  same  as  that  given  above.  If  the 
legal  rate  were  exceeded,  a  presumption 
might  arise  that  the  parties  intended  or  tbe 
law  implied  a  sale,  rather  than  a  discount, 
because  a  sale  (between  ordinary  parties,  at 
least)  would  be  legal  at  any  rate  of  deduc- 
tion agreed  on;  but  where  a  bank  discounts 
paper  at  a  rate  exceeding  that  allowed  by 
law,  the  transaction  would  be  within  tbe 
usury  law.  Being  of  opinion  that  there  is  In 
this  case  no  legally  sufficient  evidence  to 
show  a  purchase  of  these  notes,  or  of  the 
$5,000  note,  we  have  no  occasion  to  consider 
tbe  conflict  between  the  decision  In  Lazear's 
Case  and  those  decisions  of  the  United  States 
supreme  court,  upon  section  5136  of  the  Na- 
tional banking  act  [U.  S.  Comp.  St  1901, 
p.  345G],  in  Nat  Bank  y.  Matthews,  98  U. 
S.  626,  25  L.  Ed.  188,  and  Nat.  Bank  v.  Whit- 
ney, 103  U.  S.  99,  26  L.  Ed.  561,  cited  with 
apparent  approval  In  Heironlmus  v.  Sweeney, 
83  Md.  160,  34  AU.  825,  33  L.  R.  A.  99,  55 
Am.  St  Rep.  333,  in  an  opinion  concurred  in 
by  tbe  full  bench,  as  well  as  tbe  later  case 
of  Nat.  Gloversville  Bank  v.  Johnson,  104 
U.  S.  271,  26  L.  Ed.  742.  In  the  still  more  re- 
cent case  of  Dauforth  v.  Tbe  Nat  State 
Bank,  1  C.  C.  A.  02.  48  Fed.  271,  17  L.  R.  A. 
622,  it  was  held  that  cases  could  not  be  dis- 
tinguished, where  the  title  to  the  paper  is 
transferred  by  an  indorsement  imposing  the 
ordinary  liability  upon  the  indorser,  from 
those  where  it  is  transferred  by  indorsement 
without  recourse,  or  by  mere  delivery.  In 
United  German  Bank  v.  Katz,  57  Md.  141. 
this  court  reviewed  the  case  of  Lazear  t. 
Nat  Union  Bank,  supra,  and  di.stlngulsbed 
it  from  the  case  before  them;  holding  that 
the  doctrine  of  ultra  vires  is  not  applicable 
to  executed  contracts,  which  tbe  court  said, 
"by  the  plainest  rule  of  good  faith,  should 
be  permitted  to  stand."  In  that  case  it 
was  held  that  tbe  United  Go-man  Bank 
had  no  authority  to  discount  promissory 
notes^  but  the  court  said:  "It  does  not  follow, 
as  a  consequence  of  this  view,  that  because 
the  appellant  exceeded  its  legitimate  powers 
in  procuring  this  note  by  discounting  the 


Digitized  by 


Google 


Ud.) 


SMITH  T.  HOOFEB. 


96 


tame,  recovery  cannot  be  had.  If  be  receired 
^e  plaintiff's  money,  or  was  the  linowlng  in- 
strument of  some  one  else  doing  so,  he  ought 
not  to  escape  liability  to  pay  on  that  ground. 
•  •  •  Whether  he  received  the  money 
personally,  or  not,  is  immaterial,  if  by  his 
procurement  some  one  else  did  get  the  money 
upon  the  faith  of  what  he  did.  It  was  all 
uoe  transaction."  So  In  the  case  before  us 
the  First  National  Bank  of  Westminster  Is 
supposed  to  have  parted  with  its  money  upon 
the  faith  not  only  of  the  principal  note  of 
$5,000,  but  also  of  the  other  notes  pat  up  as 
collateral.  "The  two,  as  elements  of  the 
consideration,  are  inseparable.  The  courts 
will  not  Inquire  whether  the  holder  parted 
with  value  because  of  the  original  or  collat- 
eral paper.  They  consider  such  value  given 
for  both."  Bank  of  State  of  N.  Y.  v.  Van- 
derborst,  32  N.  Y.  553;  Norton  on  Bills  and 
Notes  (3d  Ed.)  314,  315.  Being  thus  an  ex- 
ecuted contract,  even  if  the  transaction  were 
a  sale,  and  not  a  discount,  recovery  could 
be  had  under  the  Katz  Case,  supra,  which 
was  held  not  to  be  in  conflict  with  Lazear's 
Case. 

Finding  no  reversible  error  In  any  of  the 
rulings  of  the  lower  court,  the  Judgment  will 
be  affirmed.  Judgment  affirmed,  with  costs 
above  and  below. 


SMITH  T.  HOOPER  et  sL 

<Coort  of  A.ppea]8  of  Maryland.     June  19, 

1902.) 

iPPB&L-AOIlBBD  STATEMENT  OF  VACTS— AF- 
KISMANCBt-RBMAND. 

LCode,  art.  5,  {  36,  declares  that  if  It  shall 
•ppear  to  the  court  of  appeals  that  the  substan- 
tial merits  of  a  cause  will  uot  be  determined 
by  the  reversing  or  affirming  of  any  decree  or 
order,  or  that  the  purpose  of  justice  will  be  ad- 
'aaced  by  permitting  further  proceedings,  the 
court  may  remand  the  case  for  further  pro- 
ceedings. Held  that,  after  the  court  of  ap- 
peals has  entered  a  final  order  of  affirmance. 
It  is  withoat  power  to  remand  a  case  upon  an 
^  parte  application,  alleging  that  because  of 
facts  not  appearing  in  the  record,  and  contradic- 
tory to  an  agreed  statement  of  facts  upon  which 
the  rase  was  decided,  substantial  justice  has  not 
been  done. 

On  motion  that  the  cause  be  remanded  for 
an  amendment  of  the  pleadings  and  further 
proceedinga.    Motion  overruled. 

For  former  opinion,  see  51  Atl.  844. 

UcSHERRY,  C.  J.  This  cause  was  ar^ 
eoed  and  decided  daring  the  last  January 
term.  The  questions  Involved  in  the  con- 
troversy were  presented  by  a  bill  In  equity, 
and  by  an  answer  thereto.  The  facts  were 
not  disputed.  On  the  contrary,  they  were 
distinctly  agreed  to.  Accepting  as  true  the 
arermentB  of  the  bill  which  were  admitted 
iy  the  answer, — and  all  the  material  ones 
were  admitted,— we  proceeded  to  decide,  and 
did  decide,  the  legal  questions  raised,  dls- 
lutsed,  and  submitted.  After  the  judgment 
of  this  court  had  been  handed  down,  a  mo- 


tion was  filed  asking  this  court  to  remand 
the  cause  for  amendment  of  the  pleadings 
and  for  further  proceedings.  That  motion 
will  now  be  considered. 

In  the  petition  accompanying  the  motion. 
It  Is  stated  that  the  facts  which  should  have 
been  presented,  but  were  not,  are  wholly  and 
radically  different  from  those  set  forth  in 
the  bill  and  answer,  and  relied  on  in  the 
decision  heretofore  made;  and  it  Is  assert- 
ed that  If  the  appellant  be  given  an  oppor- 
tunity to  submit  the  actual  facts,  in  place 
of  those  erroneously  assumed  in  the  plead- 
ings to  be  true,  the  result  would  be  pre- 
cisely the  reverse  of  the  one  heretofore 
announced.  We  are  therefore  asked  to  re- 
mand the  case  to  the  court  below,  notwith- 
standing we  have  affirmed  the  decree  ap- 
pealed against,  so  that  the  pleadings  may  be 
amended  In  such  a  way  as  to  present  an 
entirely  different  and  exactly  opposite  state 
of  facts.  In  a  word,  the  request  Is  that.  In- 
stead of  affirming  the  decree,  the  acctuacy 
of  which,  on  the  facts  disclosed  as  they  now 
stand  by  the  admission  of  the  parties.  Is  not 
at  all  disputed,  we  remand  the  record  with 
Instructions  to  allow  the  parties  to  so  amend 
the  pleadings  as  to  make  a  totally  different 
case  from  the  one  they  originally  presented. 
The  groimd  upon  which  this  request  Is  pla- 
ced is  that  the  case  was  a  "noncontendous 
one,"— that  is  a  case  which  did  not  Involve 
a  hostile  contest  as  respects  the  facts,  be- 
cause the  facts  were  conceded.  It  Is  Insist- 
ed that  Inasmuch  as  facts  were  conceded 
which  ought  not  to  have  been  conceded,  Ije- 
cause,  in  reality,  they  did  not  exist,  the  ap- 
pellant should  not  be  bound  by  the  conces- 
sion after  the  decision  has  t>een  adverse  to 
her,  but  that  she  should  be  allowed  to  with- 
draw that  concession  now,  and  should  be 
permitted  to  assert  and  rely  on  precisely  op- 
posite facts.  Have  we  the  power  to  do  this? 
Section  36,  art.  5,  of  the  Code,  declares: 
"If  It  shall  appear  or  be  shown  to  the  court 
of  appeals  that  the  substantial  merits  of  a 
cause  will  not  be  determined  by  the  revers- 
ing or  affirming  of  any  decree  or  order  that 
may  have  been  passed  by  a  court  of  equity, 
or  that  the  purposes  of  Justice  will  be  ad- 
vanced by  permitting  further  proceedings  in 
the  cause,  either  through  amendment  of  any 
of  the  pleadings  or  the  Introduction  of  fur- 
ther evidence,  malting  additional  parties,  or 
otherwise,  then  the  court  of  appeals.  Instead 
of  passing  a  final  decree  or  order,  shall  (wder 
the  cause  to  be  remanded  to  the  court  from 
whose  decision  the  appeal  was  taken,  and 
thereupon  such  further  proceeding  shall  there 
be  had  by  amendment  of  the  pleadings,-  or 
further  testimony  to  be  taken,  or  otherwise, 
as  shall  be  necessary  for  determining  the 
cause  upon  its  merits,  as  if  no  appeal  had 
been  taken  in  the  cause,"  etc.  It  must  be 
borne  in  mind  that  this  court  has  no  original 
jurisdiction.  Its  functions  are  purely  appel- 
late. If  the  statutes  do  not  give  jurisdiction 
to  hear  a  case  except  upon  the  record  as 
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transmitted,  then  It  la  obTlons  tbat  this  court 
baa  no  power  to  Inspect  documents  or  to 
consider  evidence  wltli  a  view  to  determin- 
ing whether  facts  stated  In  the  record  to  be 
facts  are  facts,  or  simply  fiction.  To  de- 
cide whether  conceded  facts  are  facts  is  to 
determine,  not  what  Is  the  law  applicable  to 
the  conceded  facts,  as  was  done  by  the  court 
below  and  by  this  court,  but  to  Investigate  a 
distinctly  new  question,  not  raised  by  the 
record,  and  not  suggested  In  the  court  be- 
low. We  declined  to  do  this  very  thing  in 
Stanley  v.  Safe  Deposit  Co.,  87  Md.  458,  459, 
40  Atl.  53;  Rogers,  Brown  &  Co.  v.  Citi- 
zens' Bank,  93  Md.  618,  49  Ati.  843.  We  have 
been  furnished  no  reference  to  any  adjudged 
case  which  holds  tbat  this  courl^  after  de- 
ciding a  case  on  a  record  sufficiently  full  and 
explicit  to  Justify  the  rendition  of  a  final 
decree,  can  go  Into  an  Investigation,  outside 
of  the  record,  to  ascertain  whether  the  facts 
contained  in  the  record,  and  upon  which  the 
decision  was  based,  were  in  reality  true.  In 
the  very  nature  of  things,  such  a  power  could 
not  exist,  because  It  would  involve  an  inde- 
pendent Investigation,  and  would  require  this 
court  to  decide,  as  a  court  of  first  Instance, 
and  upon  evidence  adduced  before  It,  an  is- 
sue of  fact  not  embraced  In  the 'record  of 
the  case.  The  exercise  of  such  a  power 
might,  and  most  probably  would.  In  some  pro- 
ceedings necessitate  the  summoning  and  ex- 
amination of  witnesses  to  determine  whether 
the  conceded  facts  were  facts;  and  this 
court  has  no  Jurisdiction  to  do  any  such 
thing.  Lenderking  v.  Rosenthal,  63  Md.  38. 
After  the  case  just  cited  had  been  finally 
decided,  a  motion  was  filed  asking  for  a 
modification  of  the  decree  of  reversal,  and 
certain  allegations  of  fact  were  made  in  sup- 
port of  the  motion.  Those  facts,  if  they 
existed,  were  not  disclosed  by  the  record. 
The  appellant  answered  the  application,  and 
denied  the  averments  of  fact.  In  overruling 
the  motion,  and  In  declining  to  remand  the 
cause,  under  section  28^  now  section  36,  art 
5,  of  the  Code,  this  court  said:  "It  is  man- 
ifest, therefore,  upon  the  allegations  thus 
made  by  the  respective  parties,  that  ques- 
tions for  the  exercise  of  original  Jurisdic- 
tion are  presented,  which  this  court,  as  an 
appellate  tribunal,  cannot  hear  and  decide. 
Such  questions  must  be  presented  to  and  be 
passed  upon  by  the  court  below,  having 
cognizance  of  the  proceedings.  In  the  man- 
ner in  which  they  are  presented  here,  we  can 
express  no  opinion  in  regard  to  them,  not 
being  embraced  In  the  appeal  which  we  have 
decided."  If  this  court  Is  without  authori- 
ty to  make  such  an  investigation  so  as  to 
enable  it  to  determine  whether  a  case,  after 
having  been  decided,  shall  be  remanded,  with 
a  view  to  being  amended  in  a  vray  to  present 
precisely  opposite  facts.  It  Is  equally  with- 
out authority  to  remand  the  record  for  a  sim- 
ilar amendment  merely  upon  the  ex  parte 
application  of  the  unsuccessful  litigant.  This 
conrt  cannot  pass  an  order  sending  the  rec- 


ord bade,  so  that  the  pleadings  may  l>e 
amended,  simply  upon  the  allegation  tbat 
the  conceded  facts  are  wrong,  when  it  baa 
no  power  to  ascertain  by  the  aid  of  evidence 
whether  the  allegation  of  error  Is  correct. 
To  hold  the  contrary  would  be  tantamount 
to  deciding  that,  though  we  were  without 
jurisdiction  to  investigate  the  truth  of  con- 
ceded facts,  we  yet  have  Jurisdiction  to  act 
upon  a  simple  allegation  that  the  conceded 
facts  were  not  true.  Where  would  such  a 
doctrine  lead?  It  will  not  do  to  say  tbat 
the  doctrine  is  confined  to  cases  where  the 
facts  are  admitted  by  the  pleadings,  because 
there  is  no  difference  between  such  an  ad- 
mission and  one  made  in  an  agreed  state- 
ment of  facts,  or  In  a  case  stated.  If  tbe 
doctrine  is  a  sound  one  at  all,  it  is  applica- 
ble to  every  case  in  which  a  decision  has 
been  rendered  upon  a  state  of  facts  honestly 
believed  to  exist,  but  subsequently  doubted, 
disputed,  or  discovered  not  to  exist.  Litiga- 
tion would  be  greatly  protracted  by  the  adop- 
tion of  such  a  doctrine.  Bach  decision  of 
the  same  case  might  develop  some  new  fea- 
ture that  would  furnish  the  ground  for  an 
additional  amendment,  and  the  contest  would 
be  drawn  out  by  successive  applications  toe 
remanding  with  a  view  to  other  amendments. 
Returning  to  the  language  of  the  statute, 
It  Is  apparent  that  the  Code  contemplates 
an  entirely  different  situation  from  the  one 
now  being  dealt  with.  Whenever  it  shall 
appear  or  be  shown  to  the  court  of  appeals: 
First,  that  the  substantial  merits  of  a  cause 
win  not  be  determined  by  affirming  or  re- 
versing a  decree;  or,  secondly,  that  the  pur- 
poses of  Justice  will  be  advanced  by  per- 
mitting further  proceedings,— then  and  in 
either  of  these  events  the  court  of  appeals, 
"Instead  of  passing  a  final  decree  or  order," 
shall  remand  the  cause,  etc.  Such  a  re- 
manding, if  made,  must  be  made  before  final 
decree,  and  because  a  final  decree  cannot  be 
passed  on  the  record  as  It  stands  without  do- 
ing injustice.  In  addition  to  this,  such  a 
remanding  Is  allowed  only  when  It  appears 
or  Is  shown  to  the  court  by  the  record  in  the 
case  either  that  the  substantial  merits  of  the 
case  wlU  not  be  determined  by  an  affirmance 
or  a  reversal,  or  that  the  purposes  of  Justice 
will  be  advanced  by  permitting  further  pro- 
ceedings. In  OenL  Ins.  Co.  v.  U.  S.  Ins.  Co.. 
10  Md.  628,  69  Am.  Dec.  174.  It  was  Bald: 
"But  the  record  must  Indicate  that  tbe  ends 
of  Justice  will  be  promoted  by  such  further 
proceedings,  In  order  to  authorize  this  court 
to  remand  a  cause."  Neither  of  the  above- 
named  alternatives  will  warrant  the  strik- 
ing out  of  a  final  decree  In  order  to  let  in  a 
remanding,  so  that  an  entirely  new  and  dif- 
ferent case  may  be  made  by  amendment 
And  so  this  court  has  fiatly  held.  Benscot- 
ter  T.  Green,  60  Md.  333.  Indeed,  a  plaintiff 
is  not  at  liberty  to  abandon  the  entire  case 
made  by  his  bill,  and  to  make  a  new  and 
different  case  by  way  of  amendment.  Ban- 
non  T.  Comegys,  69  Md.  422,  16  AXL  129. 
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The  tblrty-slxUi  section  of  article  5  of  the 
Code  was  taken  from  tbe  Acts  of  1832,  c. 
302,  i  6,  and  has  been  adverted  to— some- 
times applied,  and  sometimes  not— In  64 
cases,  beginning  witb  Kent's  Adm'rs  v.  Tan- 
eyhUl,  6  Gill  &,  3.  1,  and  ending  with  Rog- 
08,  Brown  &  Co.  y.  Citizens'  Bank,  93  Hd. 
618,  619,  49  AtL  843;  and  In  not  one  of  those 
64  cases,  covering  a  period  of  70  years  dur- 
ing which  the  act  of  1832  has  been  in  force, 
wag  an  application  made  like  the  one  now  be- 
ing considered.  The  nearest  approach  to  the 
pending  motion  will  be  found  in  Paine  v. 
France,  28  Md.  46,  and  that  application  was 
refused. 

We  do  not  percelye  how  the  circumstances 
now  relied  on,  even  if  proved,  wonid  change 
the  conclusion  heretofore  reached,  unless  the 
authority  of  the  case  of  In  re  Armltage, 
[1S93]  3  Ch.  837,  be  repudiated.  But  we 
refrain  from  discussing  a  situation  wliieh  is 
not  before  na,  though  we  may  add  that  a  res- 
olution adopted  by  the  directors  of  the  R. 
Tynes  Smith  Company  subsequently  to  the 
decision  of  this  cause,  and  considerably  more 
than  a  year  after  the  company  went  out  of 
existence,  can  have  no  influence  on  any  of 
the  questions  considered  and  decided  here- 
tofore, or  on  any  of  those  raised  by  the  mo- 
tion now  nnder  review. 

It  la  unfortnnate  if  the  appellant  miscon- 
ceived the  facts  in  the  first  Instance,  but  the 
appellees  deny  that  there  was  any  such  mis- 
conception. They  assert  that  the  facts  al- 
leged In  the  bill  and  admitted  by  the  answer 
are  tme.  Thus  a  distinct  issue  Is  presented 
by  the  motion  and  the  answer  thereto,  and 
It  is  an  issue  which  this  court  has  no  juris- 
diction to  decide. 

For  the  reasons  assigned,  the  motion  must 
be  overruled.    Motion  overruled. 


ZElX)eOSKEI  r.  MASON. 

(Plerogative  Court  of  New  Jersey.     Jan.  27, 

1903.) 

WnXiS— tJNDtlH  IN7LUSMCE. 

1.  A  testatrix,  having  three  daughters,  left 
the  balk  of  her  estate  to  two  of  them,  bequeath- 
m;  to  the  other  only  fl.  The  daughter  thug 
di.«crimlnated  against  filed  a  caveat  against  pro- 
bate, and  cuctended  that  the  will  was  the  prod- 
ntt  of  the  undue  influence  of  one  of  her  sisters, 
who  resided  with  the  mother.  It  appeared  that 
testatrix  bad  imbibed  a  strong  prejudice  against 
the  caveator,  by  reason  of  an  inference  drawn 
by  her  in  respect  to  caveator's  conduct,  which 
inference  was  probably  unjustified,  but  was  not 
nonatnral  under  the  circumstances  known  to 
testatrix.  Held,  that  a  case  of  undue  influence 
by  false  statements  or  suggestions  on  the  part 
of  the  danehter  who  lived  with  testatrix  was 
not  made  out  by  mere  proof  that  she  acquiesced 
io  her  mother's  view,  without  proof  that  she 
knew,  or  at  least  had  reason  to  believe,  that 
her  mother's  i«'ejudlce  was  unwarranted  by  the 
facts.  • 

(Byllabos  by  the  Court.) 

Appeal  from  orphans'  court,  Essex  coun- 
ty. 

54A-7 


Application  of  BUzabeth  Mason  for  the  pro- 
bate of  the  will  of  Bridget  Tralnor.  From 
an  order  allowing  the  probate,  Bridget  Ze- 
lososkei,  a  caveator,  appeals.    Affirmed. 

William  J.  Keams,  for  appellant  Guild, 
Lum  &  Tamblyn,  for  respondent 

MAGIE,  Ordinary.  This  is  an  appeal  from 
a  decree  of  the  orphans'  court  of  Essex  coun- 
ty admitting  to  probate  a  written  Instrument 
as  the  last  will  and  testament  of  Bridget 
Tralnor,  deceased.  The  appellant  is  a  daugh- 
ter of  Bridget  Tralnor,  and  the  will  discrim- 
inates against  her,  and  gives  her  only  a  nom- 
inal share  of  the  estate  of  testatrix.  At  the 
time  of  the  execution  of  the  will  there  were 
three  children  of  Bridget  Tralnor  living,  all 
of  whom  were  daughters.  The  caveator  was 
one;  another  was  Mrs.  Keyes,  living  In  Buf- 
falo; another  .was  the  respondent  Elizabeth 
Mason,  a  widow,  who  had  lived  with  her 
mother  from  a  time  about  three  months  be- 
fore the  execution  of  the  will,  and  who  con- 
tinued to  live  with  her  until  her  death,  which 
occurred  nearly  three  years  afterward.  The 
bulk  of  testatrix's  estate  was  by  the  will 
given  to  Mrs.  Mason  and  Mrs.  Keyes.  The 
bequest  to  the  caveator  was  $1.  The  evi- 
dence before  the  orphans'  court,  appearing  in 
the  transcript,  clearly  shows  that  the  instru- 
ment in  question  was  executed  with  all  the 
formalities  necessary  to  make  It  a  valid  tes- 
tamentary disposition  of  property.  The  evi- 
dence also  discloses  that  at  the  time  of  the 
execution  of  the  will  the  testatrix,  although 
aged  and  somewhat  Infirm,  possessed  testa- 
mentary capacity;  and  there  was  no  ques- 
tion in  the  court  below,  and  there  has  been 
no  question  here,  but  that  she  was  capable  of 
making  a  will,  or  that  she  had  executed  prop- 
erly the  will  In  question.  The  contention 
below,  and  here,  has  been  that  the  will  was 
not  the  act  of  decedent,  but  was  Induced  by 
the  undue  Influence  of  Elizabeth  Mason,  the 
daughter  who  lived  with  her  mother,  the  de- 
cedent The  fact  that  Elizabeth  Mason  was, 
and  had  been  for  some  little  time,  an  Inmate 
of  her  mother's  house,  living  with  her  in  the 
close  intimacy  that  such  conditions  produce, 
no  doubt  discloses  that  she  had  the  oppor- 
tunity to  exert  some  influence  upon  her 
mother.  But  the  burden  of  establishing  by 
proof  the  existence  of  that  influence  which  is 
called  "undue"  is  primarily  upon  the  person 
who  asserts  its  existence.  Proof  that  op- 
portunity existed  to  exert  influence  will  not 
suffice.  Nor  will  such  proof,  standing  alone, 
raise  such  a  presumption  as  to  shift  the  bur- 
den, and  require  explanation  or  denial  from 
the  accused  person.  When  proof  of  the  op- 
portunity to  exert  influence  is  supplemented 
by  proof  of  the  existence  of  relations  of  a 
confidential  character,  justifying  the  infer- 
ence that  the  testator  relied  upon  the  advice 
and  assistance  of  the  other  person  in  busi- 
ness matters,  or  by  proof  that  such  person 
exerted  an  actual  -control  of  the  testator,  as 
by  excluding  from  communication  with  him 
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others  who  would  naturally  he  suhjects  of 
testamentary  bounty,  or  by  like  conduct,  the 
'burden  of  proof  la  shifted,  and  explanation 
or  denial  is  required.  The  probate  judge, 
who  heard  and  saw  the  witnesses,  has  found 
that  there  was  no  proof  In  this  case  impos- 
ing any  burden  of  explanation  or  denial  upon 
Mrs.  Mason,  and  in  that  conclusion  I  en- 
tirely concur.  I  am  unable  to  find  any  evi- 
dence Justifying  a  contrary  conclusion.  If 
I  had  reached  a  different  conclusion,  I  should 
be  obliged,  also,  to  conclude  that  Mrs.  Ma- 
son had  sustained  such  burden.  She  testi- 
fied unequiyocally  that  she  never  made  any 
suggestions  or  exerted  any  Influence  upon  her 
mother  in  respect  to  the  execution  of  a  will, 
or  Its  provisions.  There  Is  no  evidence  that 
her  mother  relied  upon  her  advice,  or  was  ac- 
customed to  yield  to  her  influence.  On  the 
contrary,  in  the  sole  Instance' In  which  It  was 
sought  to  show  the  exertion  of  influence  over 
her  mother  by  Mrs.  Mason,  It  clearly  appears 
that  the  attempt  was  Ineffective.  Caveator 
and  a  witness  called  by  her  testify  to  hav- 
ing overheard  Mrs.  Mason  suggest  to  her 
mother  that  caveator  should  be  evicted  from 
apartments  which  she  occupied  In  her  moth- 
er's house  as  a  tenant  Mrs.  Mason  denied 
having  made  any  such  suggestion,  but,  if  the 
charge  is  credited.  It  appears  by  the  same 
evidence  that  her  mother  declineil  to  act  ai 
suggested,  and  permitted  caveator  to  remain 
as  tenant  of  the  apartments.  The  contention 
that  Mrs.  Mason  exerted  undue  Influence  up- 
on her  mother  Is  mainly  put  upon  the  grounds 
that  her  conduct  was  fraudulent,  in  that  she 
permitted  and  encouraged  an  untruthful  in- 
ference to  operate  upon  her  mother's  mind, 
to  the  disadvantage  of  the  caveator.  The  cir- 
cumstances upon  which  this  claim  is  made 
are  these:  Shortly  before  the  will  was  ex- 
ecuted, another  daughter  of  decedent  had 
died  very  suddenly  from  apoplexy.  For  cer- 
tain reasons,  the  authorities  of  the  church 
to  which  the  parties  belonged  refused  to 
permit  the  body  of  the  deceased  daughter  to 
be  burled  In  the  cemetery  of  that  church, 
and  the  family  were  compelled  to  bury  It  in 
another  cemetery,  which  they  deemed  not 
consecrated.  The  evidence  discloses  that  this 
occurrence  occasioned  very  great  sorrow  to 
the  testatrix,  and  also  that  she  attributed  the 
fact  that  the  ecclesiastical  authorities  had  ex- 
cluded the  body  of  her  dead  daughter  from 
what  she  conceived  to  be  proper  burial  to 
some  act  or  omission  to  act  on  the  part  of 
the  caveator.  The  evidence  tends  to  show 
that  the  exclusion  from  burial  In  the  Catholic 
cemetery  was  not  brought  about  by  any  act 
of  the  caveator,  but  wholly  because  of  the 
application  of  the  rules  of  the  church  to  the 
case  in  hand.  But  It  also  appears  that  the 
rules  of  the  church  In  that  respect  were 
sometimes  relaxed  or  dispensed  with,  or  at 
least  the  parties  believed  so.  Caveator  ad- 
mits that,  in  behalf  of  the  family,  she  put 
herself  In  communication  with  the  church 
authorities,  and  sought  to  obtain  permission 


for  the  burial  of  her  sister  In  their  ceme- 
tery. As  her  negotiation  failed,  it  was  not 
wholly  unnatiural  In  the  deeply  jpieved  motb- 
er  to  attribute  the  failure  to  caveator,  as 
not  having  made  all  possible  efforts  in  that 
regard.  The  caveator  admits  that  altbougb 
she  knew  of  her  mother's  grief  at  the  fact 
of  the  exclusion,  and  that  her  mother  beld 
her  responsible  for  it,  she  never  laid  before 
her  mother  the  real  facts,  or  sought  to  dis- 
abuse her  mind,  or  show  her  that  her  notions 
with  respect  to  caveator's  conduct  were  not 
justlfled;  Whether  or  not  the  feeling  of  tbe 
testatrix  against  the  caveator  operated  in  pro- 
ducing the  will  in  question  and  reducing  the 
bequest  to  caveator  to  a  nominal  sum,  is 
open  to  serious  doubt  There  Is  very  persua- 
sive evidence  that  testatrix  bad  executed  a 
previous  will,  made  before  the  death  and 
burial  of  the  daughter,  and  therefore  before 
there  was  any  reason  for  the  mother  having 
a  prejudice  against  caveator  on  account  of 
any  act  or  omission  connected  therewltb,  in 
which  there  was  a  like  provision  with  respect 
to  caveator.  Assuming,  however,  that  tbere 
may  be  Justlflable  Inference  from  the  evi- 
dence that  testatrix  deceived  herself  wltb  re- 
spect to  the  conduct  of  the  caveator,  and  that 
such  self-deception  produced  the  nominal  be- 
quest to  caveator,  that  fact  will  not  render 
invalid  the  testamentary  disposition  made  by 
testatrix.  She  had  a  right  to  act  upon  her 
own  inferences,  and  to  give  or  withhold  ber 
bounty  according  as  matters  appeared  to  ber, 
even  though  an  apparent  injustice  is  thereby 
done. 

But  the  claim  is  that  Mrs.  Mason  en- 
couraged her  mother  in  her  delusion  respect- 
ing the  conduct  of  the  caveator,  and  that 
thereby  she  exerted  over  her  mother  an  in- 
fluence that  was  undue.  Undoubtedly  a 
knowingly  false  representation  of  facts  to 
one  who  proposes  to  make  a  testamentary 
disposition  of  property,  intended  to  influence 
and  actually  Influencing  his  testamentary  act 
made  by  one  who  seeks  and  obtains  an  ad- 
vantage therefrom,  may  be  admitted  to  be 
an  exertion  of  an  influence  that  Is  undue; 
the  will  of  the  deceased  being  deemed  to  be 
dominated,  not  by  excessive  persuasion  or 
threats  or  force,  but  by  fraud.  Stewart  v. 
Jordan,  50  N.  J.  Eq.  733,  26  Atl.  706.  The 
proofs  respecting  any  conmiunlcation  between 
Mrs.  Mason  and  her  mother  on  the  subject 
of  the  mother's  anger  at  the  caveator  Is  ex- 
tremely contradictory.  But  there  is  evidence 
which,  if  credited,  seems  to  Indicate  that 
Mrs.  Mason  appeared  to  acquiesce  in  her 
mother's  view  of  the  responsibility  of  the 
caveator  for  the  occurrence  wWch  the  moth- 
ed  deemed  so  grievous.  But  a  case  of  undue 
Influence  Is  not  thus  made  out  There  is 
no  evidence  whatever  that  Mrs.  Mason  knew 
the  real  facts,  or  had  any  rea|on  to  believe 
that  the  real  facts  would  have  exonerated 
her  sister,  the  caveator,  from  the  charge  her 
mother  persisted  in  making.  There  Is  there- 
fore no  room  for  inference  that  Mrs.  Mason 
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presented  to  her  mother,  by  her  acquiescence 
in  her  mother's  view,  a  statement  which  was 
known  to  her  to  be  false  In  fact.  This  re- 
salt  renders  It  unnecessary  to  consider  the 
question  whether,  If  there  was  eyldence  that 
Kts.  Mason  was  aware  that  her  mother's 
animosity  was  founded  upon  error,  and  that 
the  real  fact  was  that  caveator  had  not  been 
delinquent,  as  her  mother  deemed,  she  ex- 
erted an  Influence  that  was  undue,  by  the 
mere  fact  that  she  did  not  disclose  It  to  her 
mother.  If  her  mother  had  questioned  her 
with  respect  to  the  facts,  and  especially  if 
she  had  connected  such  questioning  with  'her 
preparations  to  make  a  will,  perhaps  duty 
would  have  required  her  to  disclose  the  real 
facts;  and  her  suppression  of  them  might 
be  considered  fraudulent,  and,  if  It  Influen- 
ced the  mother,  the  Influence  might  be  con- 
sidered undue.  But  there  Is  no  eTldence 
whatever  that  the  testatrix  sought  from  Mrs. 
Mtson  any  statement  respecting  the  facts, 
or  any  adylce  or  aid  respecting  the  testa- 
mentary disposition  of  her  property. 

The  attack  upon  this  will  as  being  the 
product  of  undue  influence  has  no  support,  in 
my  Judgment,  In  the  evidence.  The  decree 
admitting  the  will  to  probate  was  therefore 
-proper  to  be  made,  and  must  be  afllrmed. 


VERMECLB  t.  VERMBtnLB. 

(Sapreme  Court  of  New  Jersey.      Not.  U, 
1901.) 

RBUOVAL  OP   CAUSES-FILING   OB"  PETITION— 

ENTRY  OF  ORDER— TIMK-JURI8DIC- 

TION  OF  STATE  COURT. 

1.  Under  the  United  States  removal  act  au- 
thorizing removal  of  a  cause  to  the  federal 
coarts  having  juriBdiction  of  the  same  on  an  ap- 
plication made  at  any  time  before  the  time  for 
pleadine  has  expired,  and  providing  that  when 
the  petition  and  bond  are  filed  it  shall  be  the 
dstjr  of  the  state  court  to  accept  the  same  and 
proceed  no  further  in  the  cause,  where  the  pe- 
tition and  bond  were  filed  by  defendant  seek- 
ing removal,  before  the  time  within  which  he 
was  entitled  to  plead  in  the  action  had  expired, 
it  was  immaterial  that  the  order  of  removal 
was  not  within  such  time. 

2.  State  courts  have  jurisdiction  to  examine 
the  ))etition  and  record  on  an  application  for 
removal  of  a  cause  to  the  federal  courts,  for  the 
purpose  of  determining  whether  the  statutory 
requirements  have  been  complied  with,  subject 
to  the  final  determination  of  the  question  of  jn- 
riidiction  by  the  federal  courts. 

Action  by  Cornelius  C.  Vermeule  against 
John  D.  Vermeule.  On  petition  for  an  order 
to  remove  the  cause  to  the  United  States  Cir- 
cuit Court  for  the  District  of  New  Jersey, 
tinnted. 

Argued  June  term,  1901,  betote  GUMMEBB 
ud  HBNDRICKSON,  JJ. 

McCarter,  Williams  ft  McCarter,  for  plain- 
tiff.  Washington  B.  Williams,  for  defoidant 

PER  CURIAM.  This  application  is  resist- 
ed by  the  plalntltr  on  the  ground  that  it  Is 
not  made  In  time.    The  federal  statute  en- 


acts that  the  party  applying  for  such  re- 
moval "may  make  and  flle  a  petition  in  such 
suit  In  such  state  court"  at  any  time  before 
the  time  for  pleading  expires.  And,  further, 
that,  "when  the  petition  and  bond  are  so 
filed,  it  shall  then  be  the  duty  of  the  state 
court  to  accept  said  petition  and  bond  and 
proceed  no  further  in  such  suit"  The  de- 
fendant's time  to  plead  did  not  expire  until 
May  18,  1901.  On  the  10th  of  the  same 
month  the  petition  and  bond  were  duly  filed 
In  the  office  of  the  clerk  of  this  court,  and 
on  the  same  day  copies  thereof,  with  notice 
of  this  motion,  were  duly  served  upon  cotm- 
sel  of  the  plaintiff.  It  is  contended  that  the 
order  of  removal  cannot  now  be  allowed,  be- 
cause the  time  to  plead  had  passed  before 
this  application  was  actually  made.  We  are 
unable  to  concur  in  this  view.  We  think 
that  the  filing  of  the  petition  and  bond  in  the 
ofllce  of  the  clerk  was  a  compliance  with  the 
terms  of  the  statute. 

The  state  courts  have  generally,  and  as  we 
think  properly,  claimed  the  right  to  examine 
the  petition  and  record,  and  determine  wheth- 
er the  statutory  requirements  have  been  com- 
plied with,  subject,  however,  to  the  final  de- 
termination of  the  federal  court  upon  the 
question  of  Jurisdiction.  This  supervisory 
right  of  the  state  court  was  exercised  in  Na- 
tional Docks  Railway  Co.  v.  Pennsylvania 
Railroad  Co.,  52  N.  J.  Eq.  58,  28  Atl.  71,  but 
that  case  Is  not  an  authority'  against  the 
practice  that  has  been  pursued  In  the  mat- 
ter now  before  us.  While  the  application  for 
an  order  is  the  better  practice,  it  Is  not  es- 
sential to  the  transfer  of  the  Jurisdiction. 

The  order  for  removal  may  be  ent«ed. 


BELLES  V.  KELLNER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  Term,  1901.) 

Dissenting  opinion.  For  majority  opinion, 
see  51  Atl.  700,  57  L.  R.  A.  627. 

MAGIE,  Ch.  In  my  Judgment  the  trial 
court  committed  no  reversible  error  In  declin- 
ing to  charge  the  request  In  question,  because 
it  immediately  proceeded  to  give  Instructions 
on  the  subject  which  were,  In  my  Judgment, 
unexceptional. 


STATE  V.  B0N0FI6LI0. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  Term,  1901.) 

Dissenting  opinion.  For  majority  opinion, 
see  52  AtL  712. 

DIXON,  J.  My  dissent  from  the  Judgment 
rendered  In  this  case  is  not  caused  by  any 
dissent  from  the  doctrines  stated  in  the  opin- 
ion delivered  by  the  Chief  Justice.  I  con- 
cur In  the  principles  there  expressed. 
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STATE  (WrCKOPP.   Prosecutor)  v.  LUSE. 

(Sapreme  Court  of  New  Jersey.      Not.  11, 
1901.) 

PARTNERSHIP  AS  TO  THIRD  PERSONS— BVI- 
DBNCE:— APPEAL,— OBJECTIONS  IN  INTBRMB- 
DIATB  COURT— NBCESSITY—REVIBW. 

1.  Evidence  that  defendant  W.  purchased  cer- 
tain timber,  and  that  his  brother  was  permitted 
by  him  to  take  general  charge  of  the  cutting 
and  removal  thereof,  and  that  the  latter  and 
M.  were  jointly  interested  in  the  timber  to  be 
cat,  and  the  net  profits  were  to  be  paid  to  W* 
to  be  credited  on  debts  owing  to  him  by  his 
brother  and  M.,  and  that  the  men  cutting  the 
timber  were  boarded  by  plaintiff  ^t  the  person- 
al request  of  M.,  who  represented  himself  as  a 
partner  with  W.  and  his  brother  in  the  busi- 
ness, was  sufllcient  proof  that  the  three  were 
partners  to  justify  a  joint  judgment  against 
them  for  the  value  of  the  board  furnished  to 
their  employes. 

2.  Where  an  action  was  tried  before  a  justice 
of  the  peace  at  which  the  costs  taxed  were  ex- 
cessive, but  no  objection  was  made  thereto  on 
a  trial  de  novo  ou  an  appeal  to  the  court  for  the 
trial  of  small  causes,  such  question  cannot  be 
reviewed  on  a  further  appeal  to  the  Supreme 
Court 

Certiorari  to  court  of  common  pleas,  War- 
ren coupty. 

Certiorari  by  the  state,  on  the  prosecution 
of  Martin  WyckofF,  against  Fanny  Luse  to 
review  a  Judgment.    Affirmed. 

Argued  June  term,  1901,  before  GUM- 
MERE  and  HENDRICKSON,  JJ. 

Martin  WyckofF,  pro  se.  John  H.  Dahlke, 
for  defendant 


PER  CURIAM.  This  writ  brings  here  for 
review  a  judgment  of  the  Warren  pleas,  en- 
tered after  a  trial  de  novo,  on  an  appeal 
from  the  court  for  the  trial  of  small  causes. 
The  Judgment  was  given  for  a  balance  of  the 
bill  of  the  plaintiff  below  for  the  board  of 
men,  while  engaged  In  cutting  off  a  piece 
of  timber  near  her  house,  against  the  pros- 
ecutor, his  brother  (Cornelius  Wyckoff),  and 
Robert  Melrose,'  who  were  defendants  be- 
low. The  present  prosecutor  was  the  only 
one  who  appealed. 

One  reason  urged  for  a  reversal  Is  that  a 
motion  to  nonsuit  for  insufficiency  of  the 
state  of  demand  was  overruled.  We  think 
there  is  no  merit  In  this  objection. 

Another  ground  urged  was  that  there  was 
no  evidence  to  show  that  the  three  defend- 
ants were  Jointly  Interested  In  the  cutting 
of  the  timber,  or  that  they  permitted  them- 
selves to  be  so  held  out  to  the  public.  The 
evidence  did  tend  to  show  that  the  timber 
was  purchased  by  Cornelius  Wyckoff;  that 
bis  brother,  the  prosecutor,  was  permitted  by 
lilm  to  take  general  charge  of  the  cutting 
and  removal  of  the  timber;  that  the  latter 
and  Melrose  were  Jointly  interested  In  the 
timber  to  be  cut;  and  that  the  net  profits 
were  to  be  turned  over  to  Cornelius  Wyckoff, 
to  be  credited  upon  debts  owing  to  him  by 
the  prosecutor  and  said  Melrose.  We  think 
there  was  eyidence  from  which  a  partnership 


Interest  In  the  cutting  of  this  timber  might 
be  Inferred,  and  hence  a  Joint  liability  for 
the  expenses  Incurred  therein  by  the  partners 
or  either  of  them.  The  men  were  boarded 
at  the  personal  request  of  Melrose,  who  rep- 
resented himself  to  plaintiff  as  a  partner  with 
the  other  defendants  In  the  business  then  in 
hand.  There  being  at  least  some  evidence 
to  support  the  Judgment,  this  court  cannot 
interfere.  It  Is  not  the  province  of  this  court, 
in  reviewing  the  Judgments  of  the  court  of 
common  pleas  In  appeal  cases,  to  retry  the 
cause  upon  the  merits.  Deubel  y.  Vanderbllt, 
64  N.  J.  Law,  159,  44  Ati.  842. 

The  Judgment  of  the  pleas  having  reduced 
the  amount  recovered  In  the  court  below, 
there  should  have  been  no  Judgment  for  costs 
In  that  court  The  costs  before  the  Justice 
appear  to  be  excessive,  but,  since  no  effort 
was  made  to  correct  the  taxed  bill  in  the  court 
below,  we  cannot  grant  the  relief  here. 

The  Judgment  below  Is  affirmed,  except  as 
to  the  costs  of  the  appeal. 


MUEPHT   y.   WATSON. 

(Supreme  Court  of  New  Jersey.      Nov.  11, 

19014 

FLBADINO— AMENDMENT     AT    TRIAL-VERBAI. 

ORDER— FILINO  OF  AMENDED  PLEAS 

AFTER  JUDQMENT. 

1.  Where,  on  the  trial  of  an  action,  the  court 
orally  ordered  certain  amended  pleas  to  be  filed 
which  were  necessary  to  raise  the  issues  in  con- 
troversy, the  fact  that  the  pleas  were  not  filed, 
under  a  rule  entered  nunc  pro  tunc,  until  after 
judgment  was  entered  on  the  verdict,  did  not 
invalidate  the  judgment,  the  verbal  order  enter- 
ed at  the  trial  being  sufficient  'to  sustain  the 
same. 

Error  from  circuit  court,  Essex  county. 

Replevin  between  one  Murphy  and  one 
Watson.  From  a  Judgment  In  favor  of  the 
latter,  the  former  brings  error.    Affirmed. 

Argued  June  term,  1901,  before  DEPUE,  C. 
J.,  and  DIXON,  GARRISON,  and  COLLINS, 
JJ. 

Jerome  D.  Gedney,  for  plaintiff  In  error. 
Blake  &  Howe,  for  defendant  In  error. 


PER  CURIAM.  The  only  question  raised 
was  with  respect  to  the  power  of  the  court 
to  order  an  amendment  to  the  pleadings 
after  the  case  was  tried.  The  cause  was 
tried  December  3,  1900.  Judgment  was  en- 
tered upon  the  verdict  the  same  day.  On 
March  6,  1001,  pleas  were  filed  that  were 
necessary  to  raise  the  real  subject-matter  In 
controversy  between  the  parties.  The  con- 
tention is  that  the  filing  of  these  pleas  will 
not  support  the  Judgment  there  being  no 
triable  issue  at  th6  time  of  the  trial,  and  the 
power  of  the  Judge  to  order  an  amendment 
after  the  trial  Is  contested.  It  appears  from 
the  stipulation,  in  writing,  that  the  order  re- 
ferred to  as  allowed  on  March  2d  was  ver- 
bally made  by  the  court  at  the  trial  of  the 
cause.     That  was  a  sufficient  order.     The 
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sabsequent  entry  of  the  rule  was  a  matter 
of  form,  and,  altbough  entered  after  the  trial, 
was  entered  nunc  pro  tunc. 
Judgment  should  be  affirmed. 


PENNSYLVANIA  MIN.  CO.  t.  THOMAS. 

(Supreme   Court   of   Pennsylvania.     Jan.    5, 

1903.) 

SPECIFIC     PERFORMANCB:— MODIFICATION     OV 

contract— est0ppel.-prksumpti0n3 
—assignee:  of  contract. 

1.  A  bill  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  was  based  on  the 
original  agreement  and  a  subsequent  agreement 
on  the  back  thereof,  modifying  the  original  in 
two  points  favorable  to  defendant.  Held,  that 
defendant  was  estopped  to  aver  that  the  agree- 
ment was  indefinite  as  to  parties  becanse  nei- 
ther the  plaintiff  nor  any  other  vendee  was 
named  in  ue  indorsement,  or  because  the  plain- 
tiir  had  not  signed  the  indorsement,  where  it 
iras  signed  by  his  counsel. 

2.  It  will  not  be  presumed  that  the  purchaser 
of  land  stipulating  for  the  abstract  of  title 
rlear  of  incumbrances  is  to  pay  for  the  land  be- 
fore he  examines  the  abstract. 

3.  When  an  assignee  of  the  vendee  under  an 
agreement  for  the  sale  of  land  tenders  the  pur- 
chase money  and  demands  the  deed,  and  the 
vendor  does  not  object  that  the  assignee  has 
giren  no  notice  of  his  rights  as  assignee  in  the 
tgreement,  he  cannot  thereafter  object. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Bill  by  the  Pennsylvania  Mining  Company 
against  L.  Thomas  for  speciflc  performance. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BKOWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

John  C.  Bane  and  R.  W.  Irwin,  for  appel- 
lant. X  W.  Donnan,  A.  Donnan,  John  G. 
UacConnell,  and  A.  M.  Neeper,  for  appellee. 

MITCHELL,  J.  The  material  facts  admit- 
ted by  the  demurrer  and  found  by  tb6  learned 
judge  were  as  follows:  Appellant,  being  the 
owner  of  land,  sold  an  option  to  purchase  a 
vein  of  coal  therein  to  one  J.  M.  Thomas  by 
written  agreement  describing  the  land  and 
the  terms  of  the  sale  fully  and  explicitly. 
On  XoTember  30,  180&— the  day  before  the 
exphratlon  of  the  option— J.  M.  Thomas  noti- 
fied appelant  of  his  acceptance  and  election 
to  purchase.  On  December  27th  J.  M.  Thom- 
as assigned  his  right  to  plalntifC,  and  on  the 
next  day  appellant  signed  an  agreement,  in-  j 
dorsed  on  the  original  contract  of  option,  j 
changing  the  latter  in  two  points  fsTorable 
to  him,  viz.,  that  the  purchase  money  was  to 
be  payable  presently  In  full,  instead  of  In 
three  annual  payments,  and  appellant  was  to 
receive  $20  as  part  of  the  cost  of  the  abstract 
of  title,  which  the  original  contract  bound 
hbn  to  furnish.  Appellant  on  his  part  agreed 
to  execute  a  deed  within  10  days  after  deliv- 
ery of  the  abstract  to  the  plaintiff's  counsel. 
The  bill  charged  that  this  contract  was  made 
with  the  philntiir,  which  In  AprU,  1901,  noti- 


fied appellant  to  furnish  the  abstract  of  title. 
This  appellant  failed  to  do,  and  In  July,  190L 
plaintiff  tendered  the  purchase  money,  the 
$20  on  account  of  the  abstract,  and  a  deed 
for  execution.  Appellant  refused  to  carry 
out  the  agreement,  and  this  bill  was  filed  in 
September,  1901.  The  court  decreed  perform- 
ance. 

The  chief  defense  set  up  by  the  appellant 
is  that  the  bill  is  founded  on  the  second  con- 
tract, made  December  2S,  1899,  and  that  this 
will  not  support  a  decree  for  speciflc  per- 
formance, because  neither  the  plaintiff  nor 
any  other  vendee  is  named  in  it,  and  It  is 
therefore  Indefinite  as  to  parties,  and  plaintiff 
did  not  sign  it,  and  therefore  it  is  hot  mu- 
tually binding.  Tbls  argument  is  well  an- 
swered by  the  opinion  of  the  court  below 
that  it  "entirely  ignores  the  fact  that  the 
agreement  signed  by  defendant  on  Decem- 
ber 28,  1899,  was  written  on  the  back  of  the 
original  agreement  [quoting  the  latter].  «  ♦  • 
It  also  Ignores  the  fact  that  an  assignment 
of  the  rights  of  J.  M.  Thomas  under  this 
original  agreement  was  made  to  the  Pennsyl- 
vania Mining  Company,  plaintiff,  after  he 
had  elected  to  purchase  under  his  option;  the 
election  to  purchase  and  assignment  being  in 
writing  [quoting  them]."  The  averments  of 
the  plaintiff's  bill  clearly  show  that  its  claim 
for  specific  performance  Is  based  upon  the 
original  agreement  dated  May  26.  1899,  as 
modified  by  the  agreement  of  date  December 
28,  1^0;  and, -taking  these  two- agreements 
together,  there  can  be  no  doubt  as  to  the 
parties  to  the  contract,  or  as  to  its  mutuality. 
3.  M.  Thomas,  his  heirs  and  assigns,  are  nam- 
ed as  the  parties  who  shall  "have  the  exclu- 
sive light  to  purchase  said  coal,"  and  the 
plaintiff  company  is,  under  the  averments  of 
the  bill,  which  are  confessed  and  found  to  be 
true,  a  party  to  the  contract  under  the  de- 
scriptive word  "assigns."  "The  agreement 
entered  into  by  A.  M.  Neeper,  Esq.,  the  gen- 
eral counsel  of  the  plaintiff  company,  and 
the  defendant,  on  December  28,  1899,  was 
not  an  agreement  which  vested  in  the  com- 
pany an  equitable  title  to  the  coal  In  ques- 
tion that  had  vested  already  under  the  ternos 
of  the  original  agreement  and  the  acceptance 
and  assignment  of  Thomas,  but  it  was  an 
agreement  modifying  to  some  extent  the 
manner  in  which  the  original  agreement, 
which  was  executory,  should  be  executed. 
Mr.  Neeper,  as  general  counsel  of  the  plain- 
tiff, had  the  original  contract  in  his  posses- 
sion, and  it  was  In  the  line  of  his  duty  to  su- 
pervise the  execution  of  this  executory  con- 
tract At  all  events,  if  It  was  not,  it  would 
in  no  way  affect  the  plaintiff's  rights  to  a  de- 
cree of  specific  performance  \mA«s  the  origi- 
nal agreement,  its  acceptance  and  assign- 
ment, which  are  all  admitted,  and  found  to 
be  binding  upon  the  defendants." 

The  other  objections  are  manifestly  only 
afterthoughts  to  excuse  a  plain  breach  of 
contract.  It  is  said  that  no  tender  of  the  $20 
for  half  the  expense  was  made  when  .the 
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abstract  ot  title  was  demanded,  and  that 
while,  by  the  original  agreement,  appellant 
was  to  furnish  the  abstract  at  his  own  ex- 
pense. It  was  not  made  a  condition  precedent 
to  the  payment  of  the  purchase  money.  But 
it  was  so  In  the  nature  of  things.  It  would 
require  a  very  clear  contract  to  that  effect 
to  Justify  a  construction  that  a  purchaser 
who  stipulates  for  an  abstract  of  title,  clear 
of  Incumbrances,  is  to  pay  the  purchase  mon- 
ey before  he  examines  the  abstract 

It  Is  further  said  that  plaintiff  was  dilatory 
in  the  assertion  of  Its  rights  and  should  be 
barred  for  laches.  The  court  found  that  the 
plaintiff  had  at- all  times  been  ready,  anxious, 
and  willing  to  perform'  its  part  of  the  con- 
tract, and  we  see  nothing  to  Indicate  that  It 
was  more  than  indulgent  to  the  appellant  in 
modifying  the  original  contract  in  a  manner 
taTorable  to  him,  and  In  failure  to  resort  to 
die  court  until  after  repeated  efforts  to  get 
in  amicable  settlement. 

Lastly,  it  Is  said  that  plaintiff  did  not  give 
Jefendant  notice  of  its  right  or  title,  as  as- 
signee of  J.  M.  Thomas,  at  the  time  It  made 
demand  for  the  abstract  or  tender  of  the  pur- 
chase money  and  the  deed  for  execution.  It 
would  be  suiBclent  answer  that  no  objection 
or  question  on  that  account  was  made  at  the 
time  by  the  defendant  But  in  fact  no  such 
notice  was  required,  as  he  had  full  knowl- 
edge of  the  fact  as  long  ago  as  December, 
1899,  when  he  accepted  the  favorable  modifi- 
cation of  the  original  agreement  by  the  coun- 
sel of  the  plaintiff  company. 

Decree  afDrmed,  with  costs. 


HOOVER  et  al.  v.  SMITH  et  al. 
(Oonrt  ot  Appeals  of  Maryland.    Jan.  22,  1903.) 

WILLS-CONSTRUCTION— VESTED    REMAINDER. 

1.  Under  a  will  made  when  two  of  testator's 
daaghterR  had  died,  leaving  children,  giving  all 
liis  property  to  his  wife  during  her  life,  or  as 
long  as  she  remained  his  widow,  with  direction 
that  on  the  happening  of  either  event  the  prop- 
erty shall  be  sold  and  divided  equally  among 
his  lawful  heirs,  the  interest  in  remainder  vests 
on  testator's  death,  so  that  a  child  of  one  of 
sueli  deceased  daughters,  dying  after  him,  but 
before  bis  widow,  has  an  interest  wliich  passes 
to  her  representatives. 

Appeal  from  circuit  court,  Frederick  coun- 
ty. In  equity;    John  C.  Hotter,  Judge. 

Bill  by  John  J.  6.  Hoover  and  others 
against  Carrie  Smith  and  others.  From  the 
decree,  complainants  appeal.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

Emory  L.  Coblentz,  Chas.  C.  Waters,  and 
John  S.  Newman,  for  appellants.  S.  A.  Lew- 
is, for  appellees. 


BOYD,  J.  This  la  an  appeal  from  a  de- 
cree of  the  circuit  court  for  Frederick  coun- 
ty construing  the  will  of  Gideon   Hoover. 


The  portion  of  the  will  Involved  in  this  con- 
troversy is  as  follows: 

"Item  1st.  I  devise  and  bequeath  to  my  be- 
loved wife  Elizabeth  all  my  property,  real, 
personal  and  mixed,  to  have  and  to  hold  the 
same  during  her  natural  life,  or  as  long  as 
she  shall  continue  to  be  my  widow. 

"After  either  of  the  above  events  the  prop- 
erty to  be  sold  and  divided  equally  among 
my  lawful  heirs. 

"The  children  of  deceased  heirs  shall  in- 
herit the  full  portion  as  their  parents  would 
have  done  If  living." 

The  testator  died  September  6,  1874,  the 
day  after  his  will  was  executed,  leaving  sor- 
ylving  him  a  widow,  two  sons,  a  daughter, 
two  grandchildren,  who  were  the  children 
of  a  deceased  daughter,  Eliza  Stottlemyer, 
and  a  granddaughter,  who  was  the  child  of 
another  deceased  daughter,  Olive  Wolf. 
Elizabeth  Wolf,  the  daughter  of  Olive,  died 
December  7,  1890,  and  Elizabeth  Hoover,  the 
widow  of  Gideon,  died  in  October,  1901. 
without  having  remarried.  Annie  M.  Mau- 
gans,  one  of  the  daughters  of  the  testator, 
and  her  husband,  made  a  deed  for  tbelr  In- 
terests in  the  "Gideon  Hoover  farm,"  which 
the  bill  prays  may  be  construed;  but  it  was 
stated  at  the  argument  that  that  was  no 
longer  necessary,  and  the  only  question  for 
us  to  determine  is  whether  Elizabeth  Wolf 
had  such  Interest  in  the  estate  of  her  grand- 
father as  to  pass  at  her  death  to  her  rep- 
resentatives. She  never  married,  and  Ja- 
cob Wolf,  her  father,  claims  the  interest  in 
the  estate  which  it  is  admitted  she  would 
have  been  entitled  to  If  she  had  lived  until 
the  period  of  the  distribution  of  her  grand- 
father's estate. 

The  law  favors  the  early  vesting  of  estates, 
and  "courts  will,  in  the  absence  of  plain  ex- 
pressions, or  an  Intent  plainly  inferable  from 
the  terms  of  the  will,  adopt  the  earliest  time 
for  the  vesting,  where  there  is  more  than  one 
period  mentioned."  Straus  v.  Rost,  67  Md. 
476,  10  Atl.  75.  It  is  a  well-recognized  rule 
of  construction  that  in  doubtful  cases  the 
Interest  shall  be  deemed  to  be  vested  in  the 
first  instance,  rather  than  contingent,  unless 
the  instrument  under  consideration  does  not 
admit  of  such  construction.  When  a  testator 
has  employed  terms  in  his  will  which  In 
their  ordinary  signification  are  in  accord  with 
such  familiar  and  fixed  rules  of  law,  it 
should  require  very  clear  expressions  else- 
where in  the  will  to  Justify  the  court  in  giv- 
ing such  terms  some  other  and  unusual  mean- 
ing. When,  therefore,  a  testator  directs  that 
after  his  wife's  death  or  marriage  his  prop- 
erty is  to  be  sold  and  divided  equally  among 
his  "lawful  heirs,"  and  makes  no  other  dis- 
position of  the  remainder  after  his  wife's 
death  or  marriage,  when  and  in  whom  does 
such  remainder  vest?  At  common  law  an 
heir  is  "he  who  is  bom  or  begotten  in  law- 
ful wedlock,  and  upon  whom  the  law  casts 
the  estate  in  lands,  tenements  or  heredita- 
ments immediately  upon  the  death  of   his 
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ancestw."    In  15  Ency.  of  Law  (2d  Ed.)  322, 
it  is  said:     "A   devise  to  heirs,  whether  to 
one's  own  heirs  or  to  the  heirs  of  a  third 
person,  designates  not  only  the  persons  who 
are  to  take,  but  the  manner  and  proportion 
in  which  tbey  are  to  take.    Where  there  are 
no  words  to  control  the  presumption,  the  law 
presumes  the  Intention  to  be  that  they  take 
as  heirs  would  take  by  the  rules  of  descent" 
And  again  It  Is  there  said:    "It  Is  well  set- 
tled that  a  gift  to  the  heirs  of  one  will  be 
construed  as  referring  to  those  who  are  such 
at  the  time  of  the  ancestor's  death."    If,  then, 
we  adopt  the  ordinary  meaning  of  the  term 
used  by  the  testator  ("lawful  heirs"),  we  find 
that  he  presumably  Intended  that  those  who 
vonid  be  entitled  to  his  redl  estate  at  the 
time  of  his  death  should  get  the  benefit  of 
the  proceeds  of  the  sale.    It  cannot  be  suc- 
cessfully contended  that  merely  because  he 
gave  his  wife  an  estate  for  life,  or  as  long  as 
she  continued  to  be  his  widow,  the  vesting 
of  the  estate  given  the  heirs  should  be  post- 
poned until  the  widow's  interest  ceased.    If 
he  had   said,    "After   either   of   the   above 
events  the  property  to  be  sold  and  divided 
equally  among  those  who  are  entitled  to  It 
by  the  rules  of  descent  at  the  time  of  my 
death."  there   could  be  no  question   about 
it    And  when  he  used  a  term  which  has  that 
meaning,  In  the  absence  of  some  intention 
expressed  to  the  contrary,  must  it  not  be 
given  to  it?    It  is  true  that  this  will  speaks 
of  real  and  personal  property,  and  the  rec- 
ord does  not  show  how  much  there  was  of 
either,  but  the  word  "heirs"  has  been  held 
to  include  "next  of  kin,"  when  used  in  such 
connection  as  it  could  be  seen  such  was  the 
intention;    and   as   this   testator  left  three 
children  and  three  grandchildren,  who  were 
children   of   his  deceased   daughters,  if  he 
bad  died   Intestate  the  same .  persons  who 
would  have  inherited  his  real  estate  would 
have  been    entitled   to   distribution   of   his 
personal  property.    Those  who  were  his  heirs 
were  also  his  next  of  kin,  and  we  are  now 
considering  the  class  of  persons  who  were 
to  receive  his  property.    His  children  and 
grandchildren  were  not  named  In  the  will, 
but  instead  of  naming  them,  he  described 
them  by  the  term  we  have  mentioned.    So 
reading  the  will  thus  far,  we  find  that  the 
testator  left   his  property  to  his  wife  for 
life,  or  as  long  as  she  remained  unmarried, 
and,  after  her  death,  or  marriage,  to  a  class 
of  persons  whom  he  designated  by  the  term 
which  the  law  says  means  those  upon  whom 
the  law  casts  his  real  estate  immediately  up- 
on his  death;    and,  as  he  made  no  other 
provision  for  his  personal  property.  It  may 
be  assumed  that  he  meant  to  include  that. 
Tndcr  the  rules  of  construction  we  have  al- 
ready referred  to,   the  presumption,  there- 
fore, is  that  be  Intended  that  the  interest  In 
Us  property  should  vest  in  them  at  the  time 
of  bis  death,  unless  there  be  something  else 
In  the  will  to  show  the  contrary.    We  have 
quoted  above  all  that  It  says  on  the  subject 


and  hence,  unless  the  last  clause  changes  the 
meaning  of  the  others,  there  would  seem  to 
be  no  ground  to  question  the  vesting  of  the 
estate  at  the  death  of  the  testator.  That 
says,  "The  children  of  deceased  heirs  shall 
inherit  the  full  portion  as  their  parents  would 
have  done  if  living."  When  the  will  was 
made,  two  of  the  testator's  daughters  were 
dead;  one  having  left  two  children,  and  the 
other  one  child.  It  is  manifest  that  he  had 
those  grandchildren  in  mind,  and  primarily 
that  provision  was  made  for  them.  It  la 
true  that  no  one  can,  strictly  speaking,  be 
said  to  be  an  heir  of  his  ancestor  while  he 
is  living,  but  It  Is  evident  that  the  testator 
spoke  of  those  as  such  who  would  have  been 
"heirs"  if  living.  If  the  theory  of  the  ap- 
pellants be  correct,  the  child  of  one  of  the 
testator's  children  who  died  after  the  tes- 
tator and  before  the  widow  could  not  have 
tal:en,  as  he  would  not  have  been  a  child 
of  a  "deceased  heir."  There  would  be  noth- 
ing for  the  child  of  the  deceased  child  of  the 
testator  to  Inherit  unless  the  estate  had  vest- 
ed in  the  latter.  We  think  there  Is  nothing 
in  this  clause  of  the  will  from  which  it  can 
be  fairly  Inferred  that  the  testator  intended 
to  postpone  the  vesting  of  the  estate  until 
the  widow's  Interest  in  the  property  ceased 
by  death  or  marriage,  but  he  only  Intended 
by  the  provisions  In  his  will  to  postpone  the 
time  of  their  enjoyment  of  the  Interests  they 
were  to  receive. 

It  Is  always  dif&cult,  In  construing  wills,  to 
find  cases  exactly  In  point;  but  that  of  Cox 
V.  Handy,  78  Md.  108,  27  Ati.  227,  601,  I« 
In  several  respects  as  applicable  to  this  one 
as  we  are  apt  to  find.  There  the  testator  left 
certain  real  and  personal  property  to  bis  wife 
for  life,  and  his  will  contained  this  clause: 
"It  is  my  will  that  after  the  death  of  my 
wife,  Mary  Ann  Handy,  all  the  property  de- 
vised to  her  for  life  •  •  •  shall  be  sold. 
If  necessary  for  equal  partition,  or  If  the 
same  can  be  accomplished  without  a  sale, 
shall  be  divided  amongst  my  children,  share 
and  share  alike,  the  child  or  children  of  any 
deceased' child  to  take  the  portion  to  which 
the  parent  If  living  would  have  been  enti- 
tled." This  court  held  that  a  share  of  the 
property  vested  In  each  of  the  children  of  the 
testator  who  survived  him,  and  If  any  such 
child  died  before  the  life  tenant,  leaving 
children,  that  his  share  was  divested  in  favor 
of  such  children,  but  that  the  share  of  a 
child  dying  without  children  was  not  divest- 
ed, but  went  to  his  personal  representatives. 
Or,  as  was  said  In  the  opinion  delivered  after 
a  motion  for  reargument,  "a  share  of  the 
property  vested  in  each  of  the  children  who 
were  living  at  the  time  of  his  death,  and  if 
any  child  died  before  the  period  of  distribu- 
tion, leaving  children,  they  were  substituted 
In  his  place;  his  share,  however,  was  not  di- 
vested if  he  left  no  children,  but  it  went  to 
his  representatives."  In  reference  to  the 
share  of  Julia  J.  Handy,  whose  father  died 
before  the  will  was  made,  it  was  held  that  it 
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was  clearly  tlie  testator's  Intention  tbat  she 
should  take  a  child's  part;  and  that  opinion 
concluded  by  saying,  "If  the  deceased  parent 
survived  the  testator,  the  child  took  by  sub- 
stitution In  his  place;  but,  if  he  died  in  the 
lifetime  of  the  testator,  the  child's  title  was 
by  direct  and  original  gift"  So  applying  the 
rules  thus  announced  to  this  case  (and  the 
clauses  in  the  two  wills  as  to  what  a  child  of 
a  deceased  child  shall  take  are  very  similar), 
we  are  of  the  opinion  that  the  child  of  Mrs. 
Wolf  took  by  direct  and  original  gift  the  in- 
terest her  mother  would  have  been  entitled  to 
if  she  had  survived  the  telBtator,  and  Eliza- 
beth Wolf's  interest  went  to  her  representa- 
tive. 

The  appellants  have  cited  Straus  v.  Rost, 
67  Md.  465,  10  Atl.  74,  Larmour  v.  Rich,  71 
Md.  369,  18  Aa  702,  SmaU  v.  Small,  90  Md. 
550,  45  Atl.  190,  and  other  cases,  but  they 
can  readily  be  distinguished  from  the  oine 
we  have  before  us.  It  is  sufficient  to  say 
that  In  those  cases  the  court  reached  the  con- 
clusion from  the  wills  under  consideration 
that  the  testators  had,  with  reasonable  cer- 
tainty, indicated  the  time  at  which  they  in- 
tended the  estates  in  controversy  to  vest,  and 
the  court  was  governed  by  such  intention. 
In  Small  v.  Small,  supra.  It  was  said  "the 
distinction  is  clearly  drawn  betweep  that 
class  of  cases  where  the  estate  or  Interest 
vests  at  the  death  of  the  testator,  because  of 
an  absence  of  any  expressed  Intention  that  it 
vest  later,  and  those  where  the  testator  by  his 
will  fixes  a  more  distant  period  for  the  vest- 
ing," and  a  number  of  cases  are  cited  to  U- 
Instrate  the  respective  classes. 

As  DO  question  has  been  raised  as  to 
whether  there  ought  to  be  administration  on 
the  estate  of  Elizabeth  Wolf,  and  as  the  bill 
made  Jacob  Wolf,  her  father,  a  party,  we 
need  not  determine  that  question,  and  will 
affirm  the  decree,  which  decreed  that  Eliza- 
beth Wolf  took  a  one-fifth  vested  interest  in 
the  estate  of  Gideon  Hoover,  which  survived 
her  death,  and  that  her  representative  is  en- 
titled to  share  in  the  distribution  of  said  es- 
tate to  that  extent 

Decree  affirmed;  the  costs  to  be  paid  out 
of  the  estate  of  Gideon  Hoover. 


GREEN  V.  STATa 

(Court  of  Appeals  of  Maryland.    Jan.  21,  1903.) 

UDRDSR— CONFESSION— EVIDENCB. 

1.  One's  confession  to  commission  of  a  mnr^ 
der,  being-  voluntary  and  not  induced  by  threats 
or  promise  of  advantage,  is  admissible. 

2.  One  may  testify  to  a  confession  he  heard 
made,  though  he  cannot  give  the  exact  lan- 
guage, but  only  the  substance  thereof. 

Appeal  from  circuit  court,  Talbot  county; 
James  A.  Pcarce,  Edwin  H.  Brown,  and 
Wm.  R.  Martin,  Judges. 

Lewis  D.  Green  was  convicted  of  murder, 
and  appeals.    Affirmed. 

f  1.  See  Criminal  Law,  vol.  14,  Cent  Dig.  {  UM. 


Argued  before  McSHERRT,  O.  J.,  and 
FOWLKR,  BRISCOE,  BOYD,  PAGE, 
SCHMUCKER,  and  J0NB2S,  JJ. 

Setb  &  Wilson,  for  appellant  laldor  Bay- 
ner,  Atty.  Gen.,  for  the  State. 

JONES,  J.  The  appellant  was  indicted  In 
the  circuit  court  for  Talbot  county  on  a 
charge  of  murder,  and  upon  trial  was  con- 
victed of  murder  in  the  first  degree.  He  re- 
ceived the  sentence  of  the  court  on  the  7th 
day  of  June,  1902,  and  brings  this  appeal 
from  that  Judgment.  The  questions  upon 
this  appeal  are  presented  by  exceptions  to 
evidence  admitted  by  the  trial  court  against 
objection  made  on  his  betialf. 

The  victim  of  the  homicide  was  a  woman, 
and  the  killing  was  done  by  shooting  with  a 
pistol.  After  using  the  pistol  with  fatal  ef- 
fect upon  his  victim,  he  turned  the  weapon 
upon  himself,  presumably  with  suicidal  in- 
tent He  was  found  to  have  shot  himself 
through  the  right  ear  (the  bullet  passing 
through  the  bone,  and  on  down  through  the 
throat,  as  described  by  a  physician  who  saw 
him),  and  also  in  the  chest  over  the  heart 
(this  bullet  passing  under  the  muscles  and 
lodging  under  the  big  muscles  of  the  arm). 
Immediately  after  the  shooting,  he  was 
found  to  be  suffering  greatly  from  shock, 
and  was  unconscious.  It  was  soon  discover- 
ed, however,  that  the  wounds  which  he  thus 
Inflicted  upon  himself,  after  their  Immediate 
effects  had  subsided,  were  not  dangerous. 
Within  two  days  after  the  shooting  the  ap- 
pellant made  certain  confessions  or  state- 
ments to  an  attending  physician  in  the  pres- 
ence of  a  Justice  of  the  peace,  who  took  the 
same  down,  as  to  liis  having  done  the  kill- 
ing for  which  he  was  afterwards  Indicted 
and  convicted,  and  as  to  his  motive  there- 
for. These  confessions  or  statements  were 
admitted  as  evidence  against  the  appellant 
upon  his  trial  by  the  court  below,  which 
overruled  objections  thereto  made  by  hla 
counsel,  and  are  the  subject  of  the  excep- 
tions brought  up  by  the  record. 

The  questions  presented  upon  the  excep- 
tions are  matters  of  grave  import  to  the  ap- 
pellant but  as  respects  the  disposition  the 
court  must  make  of  them,  are  free  from 
difficulty.  The  rules  of  law  that  must  de- 
termine these  questions  would  seem  to  be 
too  well  settled  by  our  own  decisions  to- 
make  necessary  any  reference  to  other  au- 
thorities. The  confessions  of  the  accused, 
especially  in  capital  cases,  as  this  was,  are 
always  to  be  received  with  caution.  The 
law  imposes  the  condition  upon  the  admit- 
ting of  them  in  evidence  that  they  be  not 
Induced  by  threats,  or  by  promise  of  advan- 
tage to  be  derived  from  making  them,  and 
the  burden  of  showing  affirmatively  that 
they  were  not  so  induced  to  be  made  In  any 
given  case  is  upon  the  prosecutor.  Nichol- 
son V.  State,  38  Md.  140.  The  confession 
which  was  objected  to   by  the  prisoner's 
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eounael,  and  admitted  by  the  coxflrt,  as  de- 
posed to  by  Wm.  B.  HoUyday,  a  Justice  of 
tbe  peace,  who  took  the  same  down,  appears 
In  the  record  as  follows:  "Feb.  6;  1902.  I 
examined  him.  I  asked  him  why  he  shot 
Carrie  Price.  He  said;  'I  shot  her  because 
she  wouldn't  do  as  I  wanted  her  to  do,  and 
cursed  me  and  called  me  a  damn  liar.  Then 
I  asked  her  to  get  me  my  things,  and  I 
wonld  leave,  and  Garrle  Price  said  I  knew 
wbere  my  things  were,  and  I  could  get  them 
myself;  Jhat  she  was  not  going  to  get  them. 
Then  she  left  the  house.  I  went  after  her, 
and  asked  her  to  go  home,  and  she  said  she 
was  not  going  home;  she  would  go  uptown 
and  get  an  officer,  and  have  some  peace. 
Then  I  went  to  the  house  and  got  my  pistol.' 
I  asked  him  what  did  be  do  then.  He  an- 
swered: 'Carrie  Price  had  $12  of  my  money, 
and  Lewis  asked  Carrie  for  my  [his]  money. 
Q.  Did  she  give  it  to  you?  A.  Yes,  sir.  Q. 
What  did  you  do  then?  A.  I  fired  on  her 
two  or  three  times— I  don't  know  which— 
and  once  after  she  fell.  Q.  What  house  was 
Carrie  at?  A.  Gussie  Wheatley's.  Q.  How 
came  yon  to  take  the  pistol  with  you?  A. 
I  went  and  got  it  on  purpose  to  shoot  her 
with.  Q.  Wliat  did  you  shoot  Carrie  for? 
A.  Well,  I  was  going  with  her,  and  she 
would  go  with  other  men.  That  was  the 
cause  I  shot  her.  Q.  Was  she  your  wife? 
.^.  Xo,  sir;  but  I  thought  she  shouldn't  go 
with  other  men.'  The  subscriber  wrote  this 
while  Lewis  Green  was  stating  It"  Before 
offering  this  confession  in  evidence,  the 
state  questioned  the  witness  Hollyday  as 
follows,  after  proving  tliat  he  was  a  Jus- 
tice of  the  peace,  and  tliat  he  went  to  where 
tlie  prisoner  was:  "Q.  Did  he  make  any 
rtatenient  to  you  about  the  shooting?  A. 
Yes.  sir.  Q.  Just  tell  the  court  whether  it 
was  freely  and  voluntarily  made  on  his  part. 
A.  It  was.  Q.  Were  any  threats  made 
agalngt  him,  or  any  inducements  held  out 
to  him  to  make  a  statement?  A.  None  at 
all-  Q.  Who  requested  him  to  make  a  state- 
ment? A.  No  one  at  all."  Then  upon  cross- 
examination  this  witness  was  asked:  "Q. 
Did  yon  take  his  statement  at  his  request? 
A.  I  asked  bim  if  be  was  willing  to  give  a 
statement,  and  be  said  'Yes,'  and  I  asked 
him  to  give  the  cause  of  the  shooting.  He 
Mid  be  had  a  cause.  That  is  tbe  only  cause 
he  gave  me.  Q.  Did  you  tell  him  he  better 
lell?  A.  No,  sir.  Q.  You  didn't  ask  him  to 
tell?  A  No,  air;  I  told  him  he  was  not 
required  to  Incriminate  himself."  Upon  fur- 
ther examination  by  the  state  he  said:  "He 
did  freely  and  voluntarily  make  It  [the  state- 
ment] himself.  I  was  merely  asking  him, 
and  he  made  It"— and  further  said  that  he 
did  not  offer  the  prisoner  anything,  nor 
promise  him  anything,  nor  tell  him  It  would 
lie  better  for  him  if  he  would  confess.  In 
all  this  he  was  confirmed  In  a  negative  way 
by  Dr.  Eckels,  the  attending  physician,  who 
testified  to  being  present,  and  that  he  did 
not  bear  anything  In  the  way  of  threat  or 
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inducement,  and  that  be  did  not  himself 
"tell  bim  that  he  [the  accused]  ought  to  con- 
fess, or  advise  him  to  confess."  It  was  to 
the  admission  of  this  confession  that  the 
first  exception  was  taken  on  behalf  of  the 
accused  (tbe  appellant).  There  was  no  er- 
ror in  the  ruling  of  the  court  upon  this  ex- 
ception. The  foundation  laid  by  the  state 
in  its  preliminary  inquiries  was  quite  suffi- 
cient to  Justify  the  admission  of  the  confes- 
sion. The  confession  admitted,  and  which 
action  was  approved  by  this  court,  In  the 
case  of  Ross  v.  State,  67  Md.  286,  10  Atl.  218, 
was  made  under  circumstances  much  more 
likely  to  subject  the  accused  to  pressure 
than  any  appearing  here. 

The  second  exception  of  the  appellant  was 
taken  to  the  admission  of  the  evidence  of 
the  witness  Dawson,  who  testified  that  he 
was  a  constable;  that  he  was  present  when 
the  appellant  made  to  the  witness  Hollyday 
the  statement  which  has  been  set  out  in  con- 
nection with  the  testimony  of  that  witness; 
that  the  statement  by  the  appellant  was  made 
voluntarily;  that  there  were  no  threats  made, 
jtor  "Inducements  or  promises  held  out  to 
him  to  make  a  statement";  and  that  he 
"was  with  Mr.  Hollyday  the  whole  time"; 
they  "went  together"— and  was  then  asked, 
after  being  questioned  on  the  part  of  the 
appellant  as  to  the  appellant's  condition,  and 
as  to  whether,  the  appellant  knew  that  the 
witness  was  a  constable  and  that'tbe  witness 
Hollyday  was  a  Justice  of  the  peace,  and 
answering  these  two  last  Inquiries  affirma- 
tively, to  tell  as  near  as  he  could  what  the 
appellant  said  In  making  his  statement  to 
the  witness  Hollyday.  The  ground  upon 
which  the  objection  to  this  testimony  was 
put  was  "because  of  the  physical  and  mental 
condition,  as  shown  by  Dr.  Eckels,"  of  the 
appellant  at  the  time  of  the  confession.  As- 
suming this  to  be  a  legal  ground  of  objec- 
tion, if  the  basis  of  fact  assumed  existed. 
Dr.  Eckels'  testimony  as  to  the  mental  and 
physical  condition  of  the  appellant  was  to 
the  effect  that  though  be  found  him  suf- 
ferings greatly  from  shock  when  he  first 
was  called  to  him  on  the  day  of  the  shooting, 
which  was  the  4th  of  February,  1902,  and 
that  he  was  then  unconscious,  later  in  the 
day  he  saw  the  appellant  again,  when  his 
condition  was  improved,  and  he  had  recov- 
ered somewhat  from  tbe  shock,  and  was 
"partially"  conscious;  that  the  next  morning 
he  bad  recovered  from  the  shock,  and  was 
conscious;  and  that  on  the  6th,  the  day  the 
confession  or  statement  was  made  by  him, 
his  "condition"  of  "mind  was  all  right"; 
that  his  general  condition  was  very  much 
Improved;  that  he  "talked  very  Intelligently, 
as  an  intelligent  man  would  talk  In  normal 
mind";  and  that  he  answered  all  questions 
promptly  and  intelligently.  With  this  testi- 
mony before  the  Jury,  there  was  no  reason 
for  withholding  the  statement  from  them  on 
account  of  the  physical  and  mental  condition 
of  the  appellant  at  the  time  it  was  made.    He 
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was  shown  to  be  fully  capable  of  making  an 
intelligent  statement. 

The  objection  having  been  overruled  and 
the  evidence  admitted,  the  witness  testified: 
"Squire  Hollyday  asked  him  in  regard  to  it 
He  said  he  shot  her.  He  asked  him  what 
for.  In  the  first  place,  he  said  he  had  a 
reason,  or  something  that  way.  He  went  on 
and  said  that  he  couldn't  live  with  her,  and 
no  one  else  should;  he  wouldn't  let  any  one 
else.  That  was  about  the  amount  of  it." 
Upon  further  questioning  he  said,  In  sub- 
stance, that  he  had  given  all  he  could  recol- 
lect of  what  was  said.  Asked  to  state  the 
exact  language  of  the  appellant,  he  answer- 
ed: "That  is  about  the  substance  of  It  I 
couldn't  go  over  it  word  for  word,  for  the  life 
of  me."  At  this  point  the  counsel  for  the 
appellant  moved  the  court  "to  strike  out  the 
testimony  of  this  witness  on  the  ground  that 
he  didn't  state  anything  but  the  Impressions 
as  he  gained  them  from  the  language,  and 
did  not  give  the  language."  The  court  over- 
ruled this  motion,  and  this  action  of  the  court 
is  the  ground  of  the  third  and  last  exception 
of  the  appellant  In  this  the  court  was  clear- 
ly right  It  was  not  necessary  that  the  wit- 
ness should  be  able  to  repeat  the  exact  lan- 
guage used,  in  order  to  testify.  He  did  not 
give  mere  Impressions,  but  gave  the  sub- 
stance of  what  was  said,  as  far  as  he  could 
recollect  it,  and  this  was  sufficient.  Worth- 
Ington  v.  State,  92  Md.  222,  48  AO.  355,  56 
L.  R.  A.  353,  84  Am.  St.  Rep.  506.  A  com- 
parison of  what  this  witness  said  with  the 
statement  taken  down  by  the  witness  Holly- 
day  will  show  that  there  Is  no  divergence 
from  that  statement  by  the  witness,  in  sub- 
stantial effect  as  far  as  the  recollection  of 
the  witness  allowed  him  to  go. 

Finding  no  error  In  any  of  the  rulings  of 
the  court  brought  up  by  the  exceptions,  the 
Judgment  will  be  affirmed.  Judgment  af- 
firmed, with  costs. 


MAYOR,  ETC.,  OF  CITY  OF  BALTIMORE 
v.  SCHAUB  BROS, 

(Court  of  Appeals  of  Maryland.    Feb.  11, 1903.) 

CONTRACT— CONSTRUCTION— SALE     TO     CITT— 
PAYMENTS— RIOHT  TO   TERMINATE. 

1.  Plaintiffs'  contract  to  famish  a  city  cotJ 
for  a  certain  period  provided  for  monthly  pay- 
ments, to  be  made  on  the  basis  of  analysis  of 
the  coal;  that  at  the  end  of  the  month,  from 
the  shipments  during  the  month,  the  city  chem- 
ist would  make  an  analysis,  aud  plaintiffs'  bill 
would  be  adjusted  in  accordance  therewith; 
that,  if  the  analysis  showed  that  the  shipments 
were  not  within  the  specifications,  then  when 
the  next  shipment  was  received  an  analysis 
would  be  made,  and  if  the  coal  was  not  within 
the  specifications  the  shipment  would  be  re- 
jected; and  that  the  water  engineer  was  to 
Interpret  the  conditions  of  the  contract  and 
the  accompanying  specifications,  and  in  case  of  , 
dispute  his  decision  was  to  be  final.  Held,  that  | 
monthly  payments  were  of  the  essence  of  the 
contract,  and,  not  being  made,  authorized 
plaintiUs  to  terminate  the  contract;  and  this 
though  the  city  chemist  had  not  made  an  analy- 


sis, whatever  the  reason  therefor,  and  thoagb 
he  used  dne  diligence. 

2.  The  qnestion  whethar  the  city  was  in  de- 
fault because  of  such  nonpayment  was  not  -i 
dispute  as .  to  the  meaning  of  a  provision  or 
dause  of  the  contract,  so  as  to  be  for  the  de- 
termination of  the  water  engineer. 

Jones,  J.,  dissenting. 

Appeal  from  Baltimore  city  court;  J.  Up- 
shur Dennis,  Judge. 

Action  by  Schaub  Bros.,  use  of  Benjamin 
H.  Read,  against  the  mayor  and  city  council 
of  Baltimore.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

Argued  before  McSHERBX,  C.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCE, 
SCHMUCEER.  and  JONES,  JJ. 

Wm.  Pinkney  Whyte  and  Olin  Btyan,  for 
appellant    Frederick  C.  Cook,  for  appellees. 

PEARCE,  J.  On  June  18,  1901,  the  plain- 
tiffs, dealers  in  coal,  entered  into  a  written 
agreement  with  the  defendant  to  supply  cer- 
tain departments  of  the  city  government,  in- 
cluding the  school  board,  with  coal  up  to 
April  16,  1902,  to  be  delivered  at  such  times, 
and  in  such  manner,  as  provided  in  specifi- 
cations forming  part  of  the  agreement  This 
contract  has  been  compiled  with  by  both  par- 
ties, except  as  to  the  coal  required  for  the 
school  board.  The  approximate  quantity  re- 
quired for  the  school  board,  as  stated  In  the 
blue  print  attached  to  the  specifications,  was 
0.290  tons,  of  which  two-tliirds  was  to  be  de- 
livered during  July  and  August  and  one- 
third  as  needed;  but  the  school  board  reserv- 
ed the  right  to  order  less  than  the  estimated 
quantity,  if  less  was  needed.  The  plaintiffs 
made  the  first  delivery  July  16,  1901,  and 
continued  to  make  deliveries  up  to  August  29, 
1901,  aggregating  2,101  tons,  when  they  re- 
fused to  make  further  deliveries,  alleging  that 
the  defendant  had  broken  the  contract  by 
falling  to  make  payment  as  provided,  and  had 
thereby  discharged  the  plaintiffs  from  fur- 
ther liability  under  the  contract,  and  this  suit 
was  brought  October  28,  1901,  to  recover  for 
the  coal  delivered,  amounting  to  ^11,062.35. 
The  defendant  admitted  the  correctness  of  the 
statement  of  coal  delivered,  and  that  it  was 
Indebted  to  the  plaintiffs  in  the  sum  of  $5,- 
320.42,  but  filed  a  plea  of  set-off,  alleging 
that  the  plaintiffs  bad  broken  the  contract  by 
refusing  to  make  further  deliveries,  and  that 
they  were  Indebted  to  defendant  in  the  sum 
of  $5,735.93  "for  actual  damage  caused  by 
the  failure  of  the  plaintiffs  to  fulfill  and  car- 
ry out  said  contract,  as  shown  by  the  state- 
ment attached  to  this  plea,  and  prayed  to 
be  taken  as  a  part  thereof."  Issues  were 
properly  Joined  on  the  pleadings,  and  the 
case  went  to  trial  before  Judge  Dennis,  sit- 
ting as  a  Jury.  The  amount  admitted  to  be 
due  was  paid  before  the  actual  trial,  and  a 
verdict  was  rendered  for  the  plaintiffs  for 
$6,175.46,  being  the  full  amount  claimed  aft- 
er deducting  the  payment  made.  The  only 
exception  taken  was  to  the  rulings  upon  the 
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prayers,  and  the  only  question  thus  present- 
ed Is  whether  the  defendant  is  entitled  to  the 
set-off  claimed. 

The  provisions  of  the  contract  material  to 
tbe  conaideratlon  of  the  case  are  as  follows: 
Payments:  "Payments  will  be  made  once  a 
month  by  each  department  for  all  the  coal 
delivered  to  that  department  by  the  contract- 
or dnring  the  previous  month,  and  will  be 
made  on  the  basis  of  what  the  coal  shows 
on  analysis."  Provision  Is  made  for  taking 
samples  of  coal  for  analysis  from  each  ship- 
ment made  to  any  department  during  the 
month.  "At  the  end  of  the  month  all  the 
samples  thus  accumulated  will  be  thoroughly 
mixed,  and  a  quart  preserving  jar  will  be 
filled  with  the  mixture,  labeled,  and  sent  to 
the  city  chemist.  The  city  chemist  will,  at 
the  end  of  each  month,  thoroughly  mix  the 
contents  of  all  these  Jars,  and  from  that  mix- 
ture take  three  quart  jars  for  analysis,  and 
wlU  send  to  each  department  the  result  of  his 
analysis  of  any  one  of  these  three  jars,  and 
the  department  will  then  adjust  the  con- 
tractor's bill,  adding  or  deducting  a  given 
percentage  of  gain  or  loss  upon  given  per- 
centages of  ash  shown  in  the  coal."  Rejec- 
tions: "If  the  analysis  shows  that  the  ship- 
ments of  coal  made  by  any  contractor  during 
the  month  do  not  come  within  the  specifica- 
tions, •  •  •  then  when  the  next  ship- 
ment made  by  the  contractor  of  the  same 
claas  of  coal  Is  received  an  analysis  will  be 
made  of  a  sample  of  this  coal  at  once,  and 
if  that  analysis  shows  that  the  coal  does  not 
come  within  the  specifications,  that  ship- 
ment wni  be  rejected,  and  must  be  removed 
at  once,  at  the  contractor's  expense."  Water 
engineer  to  Interpret  contract:  "The  con- 
tractors agree  that  the  water  engineer  Is  to 
interpret  the  terms  and  conditions  of  this 
agreement,  and  the  specifications  accompany- 
ing; and,  in  event  of  any  dispute  as  to  tbe 
meaning  of  any  of  the  provisions  and  clauses 
of  same,  the  decision  of  the  water  engineer 
Is  to  be  final." 

The  testimony  in  the  case  may  be  sum- 
marized thus:  Lewis  W.  Schaub,  one  of  the 
plaintiffs,  testified  that  after  the  first  month's 
delivery  he  took  a  statement  to  Mr.  Owens, 
supervisor  of  school  buildings,  who  had  the 
matter  In  charge,  and  who  went  over  the 
bill  with  him  and  corrected  It;  that  he  told 
Mr.  Owens  he  would  like  to  have  the  money, 
as  the  contract  was  taken  at  a  low  figure, 
and  they  needed  the  money,  and  that  Mr. 
Owens  told  him  they  should  have  It  as  soon 
u  posdble;  that  they  continued  delivering 
through  August,  and  that  during  that  month 
he  went  to  Bir.  Owens  more  than  once,  and 
told  him  they  must  have  the  money,  as  their 
riiippers  had  made  an  agreement  with  them 
according  to  their  own  specifications  with  the 
defendant  and  If  they  did  not  pay  the  ship- 
pers accordingly  they  wonld  not  ship  any 
more  coal;  that  they  went  again  to  urge 
payment,  and  were  told  the  analysis  had  not 
been  sent  in,  and  that  he  replied,  "You  have 


to  look  out  for  that  yourself;  we  have  only 
to  deliver  the  coal;"  that  they  went  again  In 
September,  and  were  told  there  was  nothing 
for  them,  and  that  he  then  went  to  see  the 
shippers,  who  replied,  "We  can't  put  up  with 
that,  we  must  have  money,"  whereupon,  on 
September  3d,  they  sent  to  the  school  board 
the  letter  of  that  date  set  out  In  the  evidence, 
stating  that  both  Mr.  Owens  and  Mr.  Mc- 
Glll  had  told  them  they  were  unable  to  pay 
them,  because  no  analysis  bad  been  received 
from  the  city  chemist,  and  that  they  would 
not  be  paid  until  such  analysis  was  received, 
also  stating  that  they  had  called  on  Prof. 
Lehman,  the  city  chemist.  In  reference  to  the 
matter,  and  that  he  told  them  that  with  an 
extra  force  he  could  not  furnish  the  analysis 
required  by  the  school  board  by  Christmas; 
that  It  was  apparent  the  defendant  was  un- 
able to  keep  Its  part  of  the  agreement,  and, 
having  failed  to  do  so,  they  must  refuse  to 
ship  it  any  more  coal.  This  witness  further 
testified  that  he  told  Mr.  Qnick,  the  water 
engineer,  that  they  had  trouble  about  the 
payment,  and  needed  money,  and  that  he  said 
they  would  do  the  best  they  could,  but  could 
not  say  he  asked  Mr.  Quick  whether  they 
had  to  wait  for  payment  until  an  analysis 
was  made;  also  that  his  brother,  Francis  J. 
Schaub,  was  with  him  when  he  talked  with 
Mr.  Quick,  and  that  his  brother  did  most 
of  the  talking  at  that  time.  Francis  J. 
Schaub,  testifying  for  the  plaintiffs,  said  he 
was  a  member  of  the  bar,  and  attorney  for 
the  plaintiffs,  and  confirmed  Lewis  W. 
Schaub  in  detail.  He  said  the  plaintiffs  un- 
derstood that  defendant  had  the  month  of 
August  to  make  the  analysis  for  July,  and 
tliey  BO  told  Mr.  Owens,  when  they  presented 
the  July  bill,  but  asked  him  to  hurry  Prof. 
Lehman  up,  and  he  said  he  wonld;  also  that 
he  went  to  see  Prof.  Lehman,  who  said  he 
would  do  the  best  he  could,  but  that  the  way 
tlie  school  board  wanted  the  analyses  he 
could  not  get  them  through  by  Christmas, 
even  with  six  assistants;  also  that  be  had 
seen  Mr.  Qtilck,  and  asked  him  If  he  could 
not  hurry  it  up,  and  he  said  he  had  nothing 
to  do  with  It;  that  after  the  letter  of  Sep- 
tember 3d  there  was  a  meeting  at  the  mayor's 
office,  when  Mr.  Quick  and  Mr.  Owens  were 
present,  and  Mayor  Hayes,  and  an  effort  was 
made  to  arrange  for  delivering  the  residue 
of  the  coal  under  the  contract,  and  he  agreed 
to  this  for  the  plaintiffs  If  defendant  would 
take  the  coal  by  the  manifest  weight,  and 
Mayor  Hayes  thought  this  was  reasonable, 
but  Mr.  Owens  thought  this  would  not  be 
just  to  the  other  dealers,  and  no  agreement 
was  reached.  He  also  said  that  Mr.  Owens 
phoned  him  after  this  interview  to  ship  the 
coal,  and  he  went  to  see  Gov.  Whyte  about 
it,  and  Gov.  Whyte  said,  "Get  an  order  In 
writing  before  delivering  any  more  coal;  if 
you  ship  that  coal  on  Mr.  Owens'  say  so, 
It  will  get  you  in  trouble;"  that  Mr.  Owens, 
at  his  request,  on  the  7th  of  September, 
phoned  him  the  analysis,  but  said  nothing 
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about  payment,  and  tbat  if  he  bad  they 
would  have  been  glad  to  accept  it  Prof. 
Lehman,  who  also  testified  for  the  plaintiffs, 
confirmed  the  testimony  of  the  two  Schaubs. 
He  says  that  he  furnished  no  analysis  to 
the  school  board  until  September  Sth;  that 
he  was  called  some  time  in  September  to 
the  mayor's  office,  by  the  mayor  himself,  to 
explain  why  there  was  delay  In  the  coal 
analyses,  and  subsequently,  on  the  same  day, 
recelTed  instructions  how  to  furnish  the 
analyses  to  the  school  board,  and  they  were 
then  furnished  to  Mr.  Owens  on  September 
Cth,  but  before  that  he  was  not  informed 
that  analyses  in  detail  were  not  required, 
and  understood  that  a  separate  analysis  was 
required  from  every  school;  that  before  re- 
ceiving the  instructions  In  September  he  did 
tell  the  plalntlfFs  he  could  not  furnish  the 
analyses,  with  the  force  at  his  command, 
before  Christmas,  but  after  receiving  Mr. 
Owens'  Instructions  on  the  day  of  the  meet- 
ing at  the  mayor's  office  he  could  easily  fur- 
nish them  in  the  required  time  of  one  month; 
that  he  was  not  furnished  with  a  copy  of  this 
contract  until  after  September  6th,  and  only 
received  a  lot  of  samples,  without  any  di- 
rections as  to  how  they  were  to  be  treated, 
and  that  he  wrote  Mr.  Schaub  August  2, 
1901,  no  analysis  would  be  made  until  all 
the  coal  from  one  district  was  furnished,  and 
then  it  would  be  for  all  the  business  of  that 
district.  He  said,  on  cross-examination,  that 
be  was  never  directed  to  analyze  the  July 
ccal  without  waiting  for  the  August  coal, 
though  the  plalntifCs  told  him  they  were  de- 
pending upon  the  analysis  for  their  payment, 
and  were  anxious  to  have  the  analysis  made 
before  August  31st,  as  they  feared  trouble 
with  their  shippers  If  they  did  not  receive 
payment  from  the  school  board.  Robert  L. 
Windsor,  a  clerk  for  Lynah  &  Read,  from 
whom  plaintiffs  purchased  their  coal,  testified 
for  plaintiffs  that  the  specifications  furnished 
by  the  defendant  with  the  contract  in  this 
case  were  shown  to  Lynah  &  Read,  and 
were  the  basis  of  their  contract  with  plain- 
tiffs  as  to  payments;  that  Is,  an  coal  was 
to  be  settled  for  in  the  month  succeeding 
that  in  which  it  was  shipped.  This  closed 
plaintiffs'  case,  and  Benjamin  B.  Owens  was 
(be  first  witness  for  defendant.  His  testi- 
mony did  not  materially  contradict  any  of 
the  plaintiffs'  testimony.  He  admitted  that 
about  August  Ist  the  plaintiffs  brought  In  the 
bill  for  July  deliveries,  which  was  adjusted, 
and  he  told  them  that  as  soon  as  he  got  the 
analysis  the  bill  would  be  paid;  that  they 
continued  delivering  through  August,  and 
frequently  urged  payment  for  July,  and  his 
reply  always  was  that  as  soon  as  the  analysis 
was  received  payment  would  be  made;  that 
after  August  28th  they  stopped  deliveries 
without  telling  why,  and  that  they  had  not 
yet  told  why,  though  he  admitted  receipt 
from  the  school  board  of  plaintiffs'  letter  of 
September  3d.  He  also  said  that  the  plain- 
tiffs had  only  delivered  about  2,000  out  of 


6,000  tons,  though  the  contract  required  tbe 
delivery  of  two-thirds  during  July  and. 
August;  but  he  admitted  the  correctness  of 
pliilntiffs'  statement  that,  as  no  coal  was  or- 
dered until  July  16th,  they  were  given  until 
September  16th  to  furnish  the  two-thirds,  as 
an  offset  to  the  two  weeks  in  July.  He  also 
admitted  that  he  gave  no  instructions  to 
Prof.  Lehman  as  to  the  method  of  analysis 
prior  to  tbe  meeting  in  the  mayor's  <fflce, 
and  added  that  he  had  never  since  glyen 
any  such  instructions,  and  that  Prof.  Leh- 
man was  mistaken  in  his  testimony  on  this 
point.  He  also  proved  the  piu-chase  of  coal 
from  other  parties  for  the  school  board  after 
plaintiffs  ceased  delivering,  and  that  the  in- 
creased cost  was  the  amount  claimed  by  way 
of  set-off.  Alfred  M.  Quick,  for  defendant, 
then  testified  that  he  was  the  water  engi- 
neer; that  the  plaintiffs  did  complain  to  him 
of  inconvenience  to  them  by  the  delay  in  the 
analysis,  but  that  they  did  not  apply  to  him 
for  any  interpretation  of  tbe  contract  Upon 
this  testimony  the  prayers  were  offered, 
which  will  be  set  out  by  the  reporter  In  the 
statement  of  the  case. 

Tbe  contention  of  the  plaintiffs  is  that  the 
monthly  payments  provided  for  were  meant 
and  understood  by  the  parties  to  be  of  the 
essence  of  the  contract,  and,  the  defendant 
having  failed  to  fulfill  this  stipulation,  that 
the  plaintiffs  had  a  right  to  put  an  end  to 
the  contract  The  contention  of  the  defend- 
ant la  tbat  the  analysis  of  the  city  chemist 
is  an  absolute  condition  precedent  to  pay- 
ment, and  that  the  failure  of  the  chemist  to 
make  the  analysis  within  the  time  limited 
for  payment  enlarged  the  time  for  payment; 
and  also  that  the  question  whether  the  dty 
was  in  default  by  reason  of  nonpayment  by 
September  1st  for  the  July  deliveries  "was  a 
question  to  be  submilted  to  and  determined 
by  the  city  engineer,  and  consequently  that 
the  plaintiffs  had  no  right  to  put  an  end 
to  the  contract  and  defendant  was  entitled 
to  set  off  damages  arising  from  its  breach. 

We  are  of  opinion  that  the  contention  of 
the  plaintiffs  is  correct,  and  that  neither  po- 
sition of  the  defendant  can  be  maintained. 
We  cannot  distinguish  this  case  from  that 
of  McOrath  v.  Oegner,  T7  Md.  331,  26  Aa 
602,  39  Am.  St  Rep.  415,  which  we  regard 
as  conclusive  of  this  controversy.  There'  the 
plaintiff  agreed  to  buy  of  the  defendant  all 
the  oyster  shells  made  during  the  season,  and 
to  pay  on  the  first  day  of  each  week  for  the 
shells  delivered  during  tbe  previous  week. 
After  the  delivery  of  a  large  quantity  the  de- 
fendant notified  the  plahitlff  that  the  con- 
tract was  at  an  end,  on  account  of  his  fail- 
ure to  make  the  weekly  payments,  and  re- 
fused to  deliver  any  more  shells.  Judge 
Robinson,  speaking  for  the  full  bench,  said: 
"We  cannot  suppose  for  a  moment  that  the 
defendant  meant  to  give  an  indefinite  credit 
to  the  plaintiff,  nor  even  a  credit  until  all 
the  shells  were  delivered  or  taken  away.  On 
the  contrary,  looking  to  the  terms  of  the  con- 
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tract  It  seems  to  us  It  was  the  inteption  of 
the  parties  that  the  weekly  payments  by  the 
pkintlff  should  constitute  an  essential  part 
of  the  contract.  In  other  words,  it  was  o( 
the  essence  of  ihe  contract"  In  Withers  v. 
Heynolds,  2  Barn.  &  Adol.  882,  where  the  de- 
fendant agreed  to  supply  the  plaintilF  with 
straw  to  be  dellrered  on  plaintiffs  premises, 
at  the  rate  of  three  loads  in  a  fortnight,  dur- 
ing a  specified  time,  and  the  plaintiff  agreed 
to  pay  30  shillings  for  each  load  so  delivered. 
It  was  held  that  according  to  the  true  con- 
struction of  the  coiitract  each  load  was  to  be 
paid  for  on  deliyery,  and  that  on  the  plain- 
tiff's refusal  to  pay  for  the  straw  as  dellv- 
aeA  the  defendant  was  not  bound  to  deliver 
any  mora  And  in  Curtis  v.  Glbney,  59  Md. 
131,  treating  the  contract  as  an  agreement  on 
the  part  of  the  defendant  to  consign  10,000 
tmshels  of  barley  to  the  plaintiffs,  the  ship- 
ments to  be  made  at  different  times,  and  pay- 
ment to  be  made  on  receipt  of  each  shipment, 
Bartol,  C.  J.,  said:  "It  Is  equally  clear  that, 
upon  his  failure  to  remit  to  the  appellant  the 
proceeds  In  his  hands  arising  from  the  sale 
of  the  barley  according  to  the  terms  of  the 
contract  with  the  appellant,  the  latter  was 
sot  botmd  to  make  further  consignments  to 
hUu." 

In  the  case  before  us  a  careful  examination 
of  the  contract  we  think  will  leave  no  ques- 
tion as  to  the  intention  of  the  parties,  and 
their  conduct  will  confirm  the  construction 
placed  upon  the  contract.    It  is  not  reason- 
able to  suppose  that  the  plaintiffs  would  en- 
ter into  a  contract  the  fulfillment  of  which 
on  their  i>art  would   require  the  use  of  so 
large  an  amount  of  money,  without  some  cor- 
responding obligatiou  on  the  part  of  the  de- 
fendant to  reimburse  them  during  the  prog- 
ress of  the  fulfillment.    In  order  to  provide 
for  payments  to  be  made  by  ttiem,  it  was  es- 
sential that  they  should  know  when  they 
could  demand  payments  to  be  made  to  them, 
and  accordingly  the  proof  shows  that  they 
bound  themselves  to  pay  their  shippers,  Ly- 
nah  &  Read,  in  the  same  manner  that  the 
dty  was  bound  to  them.    It  Is  thus  made 
dear  that  they  attached  Importance  and  value 
to  this  stipulation  for  time  of  payment,  as 
observed  In  Bowes  T.  Shand,  2  App.  Cas.  455. 
Again,  we  think  It  is  plain  that  the  parties 
contemplated  an  early  monthly  analysis,  in 
order  to  prevent  the  hardship  upon  the  plain- 
tiffs of  full  delivery  for  a  succeeding  month, 
'With  the  possibility  of  Its  rejection  and  con- 
sequent removal  at  their  expense;   for  It  is 
expressly  provided  that.  If  the  analysis  for 
any  month  shows  that  the  coal  does  not  con- 
form to  the   speciflcations,  when  the  next 
shipment  is  received  an  analysis  will  be  made 
•t  ODce,  and  if  that  analysis  shows  the  coal 
does  not  conform  to  the  specifications  that 
shipment  will  be  rejected,  and  must  be  re- 
moved at  the   contractor's   expense.     For 
these  and  other  reasons  of  like  character  we 
do  not  think  the  analysis  can  be  regarded  as 
10  ibwdute  condition  precedent  to  payment. 


and  we  find  nothing  in  the  cases  of  Olll  & 
McMahon  v.  Vogeler,  52  Md.  663,  and  Lynn 
V.  B.  &  O.  R.  R.,  60  Md.  411,  45  Am.  Rep. 
741,  in  conflict  with  our.  conclusion,  the  dis- 
tinction between  both  those  cases  and  the 
present  being  obvious  when  examined.  Nor 
do  we  think  that  the  question  whether  the 
city  was  in  default  by  reason  of  nonpayment 
for  the  July  deliveries  by  September  1st  con- 
stituted any  "dispute,"  within  the  meaning 
of  the  contract,  as  to  the  "meaning  of  any 
of  the  provisions  or  clauses  of  the  same." 
Questions  as  to  the  size,  kind,  or  quantity  of 
the  coal  delivered,  as  to  the  points  of  deliv- 
ery, the  correctness  of  weights  or  analysis,  or 
other  kindred  questions,  would  seem  to  be 
within  the  scope  of  this  provision,  but  not 
the  ultimate  legal  right  of  the  parties  to  the 
I  enforcement  or  the  termination  of  the  con- 
.  tract  It  follows  from  what  we  have  said 
!  that  the  plaintiffs'  first  prayer,  which  em- 
I  braces  and  clearly  states  all  the  facts  neces- 
,  sary  to  warrant  a  verdict  in  their  favor  upon 
^  the  principle  announced  and  adopted  in  Mc- 
j  Grath  v,  Oegner,  was  correctly  granted,  and 
that  the  defendant's  first  and  fourth  prayers, 
which  required  the  liability  of  defendant  to 
I  be  submitted  to  the  'vvater  engineer,  were 
properly  rejected.  Defendant's  second  pray- 
er was  properly  rejected  because  it  declared 
analysis  of  the  coal  to  be  a  condition  preced- 
ent to  payment,  and  also  because  it  made 
plaintiffs'  right  to  recover  depend  upon  the 
finding  that  the  analysis  was  delayed  for  the 
purpose  of  delaying  payment,  whereas  the 
failure  to  make  analysis  within  the  pre- 
scribed time  was  sufficient  without  regard  to 
the  reason  of  the  failure.  In  Uke  manner, 
defendant's  third  prayer  was  properly  re- 
jected because  the  contract  In  prescribing  a 
specific  period  for  making  analysis  excludes 
any  question  of  due  diligence.  The  fifth 
prayer  of  defendant  was  defective  in  sub- 
mitting to  the  court  sitting  as  a  Jury  the 
question  whether  the  defendant's  failure  to 
perform  its  contract  if  found  as  a  fact  was 
sufidcient  in  law  to  Justify  the  plaintiffs  In 
rescinding  the  contract  on  their  part  Find- 
ing no  error  In  the  rulings  of  the  learned 
Judge,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


JONBS,  J.  I  respectfully  dissent  from  the 
views  of  the  majority  of  the  court  upon  a 
vital  point  In  this  case,  and  will  briefly  state 
my  reasons  therefor.  The  facts  and  the  evi- 
dence in  the  case  are  sufficiently  stated  in 
the  majority  opinion  to  make  it  unnecessary 
to  do  more  here  than  to  refer  to  such  part 
of  the  evidence  as  will  make  intelligible  the 
grounds  of  my  dissent  The  pleadings  In 
the  case  put  In  issue  the  right  of  the  appel- 
lant to  recoup  from  the  claim  of  the  appel- 
lees, In  suit,  damages  sustained  by  the  ap- 
pellant by  reason  of  the  refusal  of  the  ap- 
pellees to  carry  out  the  contract  which  the 
appellees  offered  in  evidence  as  the  basis 


Digitized  by 


Google 


110 


S4  ATLANTIC  EBPOETBR. 


(Md. 


of  suit  The  only  mltng  of  the  court  below 
which  the  record  brings  up  for  review  Is 
that  upon  the  prayers  submitted  by  the  re- 
spective parties.  The  prayer  which  was  of- 
fered by  the  appellees  and  granted  by  tbe 
court  asserted  the  proposition  that  If  the 
court  (which  was  sitting  as  a  Jury)  should 
find  tliat  this  contract  was  entered  Into  be- 
tween the  parties  to  the  suit,  and  the  other 
facts  therein  set  out,  and  should  then  fur- 
ther find  that  "the  city  chemist  did  not 
malie  the  analyses  of  the  coal  furnished  to 
the  school  board  during  the  month  of  July, 
1901.  until  September  6,  1901,  its  verdict 
must  be  for  the  plaintiffs  (appellees)  for  the 
amount  of  coal  bills  for  the  months  of  July 
and  August,  yet  remaining  due  and  unpaid 
to  the  plaintiffs  by  the  defendant,  together 
with  Interest  in  the  discretion  of  the  court 
on  the  amount  so  found  to  be  due  and  unpaid 
from  October  1,  1901."  The  nature  of  the 
evidence  ofTered  by  the  appellees  under  the 
pleadings,  and  this  instruction  based  there- 
on. In  effect,  matce  this  case  a  suit  upon  the 
contract  by  the  appellees  In  which  they  are 
not  conflned  to  a  recovery  of  such  damages 
as  they  might  be  able  to  show  they  had  sus- 
tained from  a  breach  of  the  contract  with- 
out fault  on  their  part,  but  are  enabled  to 
treat  the  contract  as  not  existing,  as  respects 
the  appellant  and  Its  rights  thereunder,  and 
to  secure  to  themselves  all  the  fruits  thereof, 
as  far  as  It  had  been  performed,  without 
requiring  them  to  show  that  they  liad  per- 
formed, or  were  ready,  able,  and  willing  to 
perform,  the  contract  in  Its  several  require- 
ments on  their  part  This  ignores  Important 
evidence  In  the  case  afTecting  the  rights  and 
obligations  of  the  parties  to  the  contract 
The  gravamen  of  the  instruction  granted  at 
the  Instance  of  the  appellees,  and  the  ground 
upon  which  they  based  their  rescission  of  the 
contract  consisted  In  the  failure  of  the  ap- 
pellant to  pay  "for  the  coal  by  them  fur- 
nished" to  the  appellant  for  account  of  the 
school  board  "during  the  month  of  July, 
1901,  at  any  time  In  the  month  of  August, 
1901,  and  up  to  and  until  September  3, 
1901."  The  contract  provided  that  payments 
should  be  "made  once  a  month  by  each  de- 
partment for  all  coal  delivered  to  that  de- 
partment by  the  contract  during  the  previous 
month,"  and  should  "be  made  on  the  basis 
of  what  the  coal"  showed  "on  analysis." 
The  provision  for  an  analysis  of  the  coal 
was  an  Important  one  to  the  city,  not  so 
much  in  fixing  the  exact  price  of  coal  de- 
livered, but  in  protecting  the  city  against 
having  supplied  to  It  coal  of  Inferior  quali- 
ty. The  city,  of  course,  could  only  act 
through  its  agents,  and  no  agent  would  have 
been  Justified  in  maldng  payment  for  coal 
delivered  until  furnished  with  the  analysis 
stipulated  for  in  the  contract  The  appel- 
lees, of  course,  knew  this,  or  must  be  held 
to  have  known  it  It  was  the  duty  of  the 
city,  however,  to  have  the  analysis  in  ev- 
ery case  furnished  within  reasonable  time. 


and  so  that  payments  could  be  made  for 
coal  in  accordance  with  the  stipulation  in  tlie 
contract  In  tliat  regard.  Now,  as  to  the  an- 
alysis of  the  coal  here  in  question,  the  tes- 
timony shows  tliat  the  city  chemist  In  an- 
swer to  a  letter  addressed  to  him  by  tbe  ap- 
pellees, wrote  them  on  the  2d  of  August 
1901,  "It  will  be  some  time  before  the  coal 
delivered  to  the  schools  will  be  ready. 
There  will  only  be  one  analysis  for  each 
district  from  each  shipper,  and  the  samples 
which  I  now  have  will  be  kept  until  all  the 
coal  to  the  schools  is  delivered,  when  I  shall 
mix  the  samples  and  furnish  the  school 
board  with  the  analysis.  I  will  consider  It 
a  favor  if  you  will  kindly  let  me  know  when 
ail  the  coal  which  you  are  delivering  to  the 
several  schools  under  your  contract  has  been 
delivered." 

The  chemist,  as  a  witness,  testified  that  he 
had  had  a  misconception  as  to  how  the  anal- 
ysis for  this  coal  was  to  be  made,  but  that 
during  August  he  learned  from  the  proper 
city  officials  how  it  was  to  be  made;  that  he 
had  "a  numl)er"  of  visits  from  the  appellees 
or  one  of  them  during  August  to  inquire 
about  the  analysis,  and  there  was  no  com- 
plaint "about  any  delay"  on  his  part  "In  fur- 
nlshlDg  the  analysis";  that  he  understood, 
and  thought  It  was  understood  "by  all  hands 
concerned,"  that  "only  one  analysis  should 
be  made  for  the  summer  of  1901"  (referring, 
of  course,  to  the  analysis  of  the  coal  for  the 
school  board);  that  he  had  an  analysis  ready 
by  September  G,  1901;  and  that  it  took  three 
or  four  days  to  make  It  as  he  had  a  good 
many  analyses  from  the  other  departments, 
and  they  had  to  take  their  turn.  A  brother 
of  the  appellees,  an  attorney,  who  r^resent- 
ed  them  in  their  dealings  vrlth  the  city,  as 
shown  by  his  own  and  other  evidence,  testi- 
fied as  followa:  "The  July  payment  under 
the  contract  which  we  had  with  the  mayor 
and  city  council  under  date  June,  1901,  we 
did  not  consider  due  until  the  Ist  of  Septem- 
ber following."  There  is  other  testimony 
that  might  be  adverted  to  In  this  connection: 
but  what  has  been  noticed  Is  sufficient  with 
the  further  fact  that  after  the  letter  of  the 
2d  of  August  1901,  the  appellees  went  on 
delivering  coal  imder  the  contract  to  show 
that  they  waived  such  right  as  they  may  have 
had  to  rescind  the  contract  because  of  the 
analysis  not  being  furnished  In  August  They 
treated  the  contract  as  still  In  force,  holding 
the  appellant  bound  by  all  the  terms  thereof, 
and  apparently  Intending  on  their  part  to 
continue  its  performance,  without  any  notice 
of  an  intention  to  rescind  or  any  act  indi- 
cating such  Intention  until  September  3,  1901. 
The  present  suit  was  brought  and  the  re- 
covery here  sought  was  based,  on  the  as- 
sumption of  the  contract  being  a  subsisting 
one  up  to  that  date.  The  appellant  was  entl- 
tied  to  have  these  facta  submitted  to  the 
trying  tribunal,  and  to  the  legal  efTect  to  flow 
from  them  if  they  should  be  found.  Bollman 
V.  Burt  61  Md.  415;  McGrath  v.  Gegner,  77 
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M(L  331,  26  AtL  502,  38  Am.  Rep.  415;  Wag- 
gaman  v.  Nutt,  88  Md.  265-276,  41  Ati.  154. 
On  the  3d  of  September,  1901,  upon  the  the- 
ory of  a  walTer  by  the  appellees  of  an  analy- 
sis of  coal  during  August,  there  were  two 
reasons  why  the  appellees  were  not  entitled 
to  rescind  the  contract.  To  entitle  them  to 
call  npon  the  appellant  for  performance  on 
its  part  on  the  penalty  of  a  rescission  of  the 
contract.  In  case  of  a  neglect  of  strict  per- 
formance, it  was  incnmbent  on  them  to  show 
that  they  had  fnlly  complied  with  the  agree- 
ment on  their  part  (Waggaman  v.  Nutt,  88 
Md.  266.  267,  276,  41  Atl.  154),  unless  there 
be  some  reason  appearing  which  in  law  Is  a 
legal  excuse  for  not  performing.  The  con- 
tract here  tn  question  contained  a  stipulation, 
by  reference  to  an  accompanying  table,  that 
the  appellees  should  deliver  to  the  appellant 
for  nse  of  the  school  board  something  over 
fi.fiOO  tons  of  coal,  and  that  two-thirds  of  this 
amount  should  be  delivered  during  the 
months  of  July  and  August.  The  appellant 
was  not  only  entitled,  by  this  stipulation,  to 
have  this  quantity  of  coal  delivered,  but  also 
to  have  coal  tliat  would  come  up  to  the  analy- 
sis prescribed  and  provided  for  in  the  con- 
tract It  did  not  gratify  the  contract  to  have 
a  part  of  the  coal  delivered  and  coming 
within  the  analysis.  The  contract  could  only 
be  gratified  by  having  all  the  coal  delivered 
and  all  coming  up  to  the  analysis.  When  on 
the  3d  of  September,  1901,  the  appellees  at- 
tempted to  rescind  the  contract  Instead  of 
baring  delivered  two-tbhrds  of  the  coal  as 
required,  they  had  by  their  own  showing  de- 
livered less  than  one-third.  How  could  they 
complain  of  the  absence  of  an  analysis  upon 
which  payment  for  the  coal  was  to  be  based 
when  they  had  failed  to  deliver  the  coal  of 
which  the  contract  contemplated  the  analy- 
sis was  to  be  made?  There  is  no  excuse  at- 
tempted to  be  shown  for  nonperformance  of 
the  contract  on  their  part  by  the  appellees 
other  tlian  that  having  reference  to  lie  ab- 
sence of  an  analysis  of  the  July  ddlvery  of 
coal,  whicb  has  already  been  considered. 
Bnt,  even  if  there  bad  have  been  perform- 
ance by  tbe  appellees  of  the  stipulation  of 
the  contract  as  to  the  quantity  of  coal  to  be 
delivered,  there  would  still  have  been  no 
snfflclent  legal  justification  for  a  rescinding 
of  the  contract  on  the  3d  of  September,  1901. 
Xo  definite  fixed  day  was  prescribed  in  the 
contract  on  or  before  which  the  analysis 
Bboold  be  made  ready.  The  obligation  im- 
posed In  this  regard,  therefore,  upon  the 
appellant  was  to  have  it  ready  in  a  reason- 
able time,  snbject,  of  course,  to'  the  provision 
In  the  contract  as  to  making  payments  for 
coal.  What  is  a  reasonable  time  is  a  ques- 
tion of  law  for  the  conrt  2  Parsons  on 
Cont  661;  Kagan  v.  Gaither,  11  Gill  &  J. 
ti2;  Burroughs  v.  Langley,  10  Md.  248;  Mls- 
pelbom  T.  Farm.  Fire  Ins.  Co.,  53  Md.  473. 
The  proof  In  the  case  shows  that  an  analysis 
of  the  coal  in  question  was  ready  witliln  one 
Week  from  the  end  of  August,  and  the  appel- 


lees were  so  notified.  From  what  appears  in 
evidence,  this  was  not  an  unreasonable  delay 
of  the  analysis  of  the  quantity  of  coal  that 
was  to  be  made  the  subject  of  analysis.  The 
Instructions  granted  by  the  trial  court  at  the 
instance  of  the  appellees.  In  Ignoring  the 
facts  and  considerations  pertaining  to  a 
waiver  of  analysis  of  coal  delivered  In  July, 
and  to  the  right  of  the  appellees  to  rescind 
the  contract  on  the  3d  of  September,  1901, 
shut  out  the  defense  of  the  appellant  raised 
by  its  third  plea,  and  which  there  was  evi- 
dence tending  to  support  In  this,  in  my 
Judgment,  there  was  error.  I  agree  with  the 
majority  opinion  as  to  the  rulings  made  npon 
the  prayers  proposed  by  the  appellant 


TAYLOR  V.  FORREST. 
(Court  of  Appeals  of  Maryland.    Feb.  11, 1903.) 

TAX  SAL,£>-REPORT  BY  COLLBCTOK— DKBD. 

1.  Under  Code  Pub.  Loc.  Laws  Baltimore 
City,  art.  4,  §  832,  providing  that,  where  lands 
are  sold  for  taxes,  the  collector  shall  report 
the  sale,  with  the  proceedings,  to  the  circuit 
court,  which  shall  examine  them,  and  if  they 
appear  regular,  and  the  provisions  of  law  in  r.i- 
spect  thereto  have  been  complied  with,  shad 
order  the  sale  ratified  and  confirmed,  the  re- 
port must  be  made  by  the  collector  who  makes 
the  sale;    otherwise  the  sale  is  void. 

2.  Code  Pub.  Loc.  Laws  Baltimore  City,  art. 
4,  {  884,  providing  that  the  collector  shall, 
when  required,  if  the  property  sold  for  taxes 
is  not  redeemed  at  the  expiration  of  a  year  and 
a  day  from  the  day  of  sale,  execute  a  deed  t.i 
the  purchaser,  reauires  the  deed  to  be  made 
by  the  collector  who  made  the  sale. 

Appeal  from  Baltimore  dty  court;  J.  Up- 
shur Dennis,  Judge. 

Action  by  Mary  O.  Taylor  against  Hattie 
y.  Forrest  Judgment  for  defendant  and 
plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCE,  SCHMUCKER,  and  JONES,  JJ. 

John  y.  L.  Findlay  and  Thomas  Macken- 
zie, for  appellant  Charles  A  Briscoe,  for 
appellee. 

BRISCOE,  J.  The  plaintiff  brought  an 
action  of  ejectment  against  the  defendant  in 
the  superior  court  of  Baltimore  city  to  re- 
cover the  reversion  in  a  certain  lot  of  ground, 
situate  at  the  southeast  comer  of  Trinity 
and  Exeter  streets,  In  the  city  of  Baltimore. 
The  case  was  tried  before  the  court  without 
the  Intervention  of  a  Jury,  upon  an  agreed 
statement  of  facts,  wUch  are  fully  set  out 
in  the  record.  The  Judgment  being  In  favor 
of  the  defendant,  the  plaintiff  lias  appealed. 

The  title  of  the  defendant  rests  upon  a  tax 
sale  of  the  property  In  question,  dated  the 
17th  day  of  December,  1895,  and  made  by 
Lewis  N.  Hopkins,  collector  of  taxes  for  Bal- 
timore dty,  for  the  years  1893  and  1894. 
The  property  was  purchased  by  Wm.  E. 
Croswell,  the  predecessor  In  titie  of  the  de- 
fendant    The  plaintiff's  titie  is  derived  as 
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devisee  of  one  Margaret  J.  Keys,  who  died 
on  tbe  28tb  of  December,  1900,  and  by  her 
will,  duly  admitted  to  probate,  devised  the 
lot  of  ground,  and  the  ground  rent  issuing 
thereout,  to  her  sister,  the  appellant  The 
plaintiff's  title  appears  to  be  good  and  suffi- 
cient, if  the  defendant  derived  no  title  to 
the  property  under  the  tax  sale.  The  ques- 
tions of  law  are  presented  for  oiu:  considera- 
tion on  the  rulings  of  tbe  court  on  the 
prayers,  and  tbe  controversy  relates  to  the 
regularity  and  validity  of  the  proceedings 
under  the  tax  sale. 

Tbe  sale  of  the  property,  through  which 
the  defendant  claims  title,  was  made  on  the 
17th  of  December,  1885,  by  Lewis  N.  Hop- 
kins, collector,  for  the  nonpayment  of  state 
and  city  taxes  amounting  to  $68.50,  due  and 
In  arrear,  for  the  years  1893  and  1894,  by  one 
Mary  A.  Forrest  The  property  was  assessed 
at  $1,900  In  the  name  of  Mary  A.  Forrest, 
who  at  the  date  of  tbe  sale  held  only  a  life 
estate;  but  It  was  sold  by  tbe  collector,  in 
fee  simple,  to  the  purchaser,  for  the  sum  of 
$136.  The  sale  was  on  the  29tb  of  Decem- 
ber, 1896,  reported  to  the  circuit  conrt  of 
Baltimore  dty  by  John  F.  Farlett,  the  then 
collector,  and  the  successor  of  Mr.  Hopldns, 
and  was  subsequently,  on  the  14th  day  of 
April,  1897,  ratified  and  confirmed  by  the 
court  Now,  the  etTect  of  an  order  of  ratifi- 
cation by  the  court  is  simply  to  establish  a 
prima  facie  case.  The  regularity  of  the  pro- 
ceedings under  the  sale,  and  the  title  of  the 
purchaser  derived  from  the  sale,  can  be  at- 
tacked, if  the  collector  has  faUed  to  comply 
with  the  law.  The  collector's  power  to  sell 
property  for  taxes  is  conferred  by  statute, 
and  the  law  Is  well  settled  that,  in  order  to 
render  a  sale  valid,  there  must  be  a  substan- 
tial compliance  with  the  essential  require- 
ments of  tbe  law  from  which  this  power  Is 
derived.  The  statute  provides  (section  52 
of  article  81  of  the  Code  of  Public  General 
Laws,  and  section  832  of  article  4  of  the 
Code  of  Public  Local  Laws  of  Baltimore 
City)  that  in  all  cases  where  lands  held  in 
fee  simple,  etc.,  have  been  sold  or  shall  be 
sold  for  payment  of  taxes  In  arrears,  accord- 
ing to  the  provisions  of  existing  laws,  it  shall 
be  the  duty  of  the  collector  of  taxes  to  report 
the  sale,  together  with  all  tbe  proceedings 
had  in  relation  thereto,  to  the  circuit  court 
of  the  county  where  said  lands  are  situate, 
or,  when  lands  are  situate  In  Baltimore  city, 
to  the  circuit  court  of  the  city.  It  is  further 
provided  that  the  court  to  which  such  re- 
port shall  be  made  shall  examine  the  pro- 
ceedings, and  if  tbe  &ame  appear  to  be  r^- 
ular,  and  tbe  provisions  of  law  in  relation 
thereto  have  been  complied  with,  and  If, 
after  the  notice  required  by  tbe  statute  has 
been  given,  and  no  cause  to  the  contrary  has 
been  shown,  tbe  sale  shall,  by  order  of  court, 
be  ratified  and  confirmed,  and  on  the  pay- 
ment of  the  purchase  money,  the  purchaser 
shall  have  a  good  title  to  the  property  sold. 
Baltimore  City  Code  1892,  art  60.    Tt  is  ob- 


vious, then,  from  an  examination  of  tbe  stat- 
ute applicable  to  this  case,  that  the  report 
of  sale,  and  the  proceedings  had  In  relation 
tbereto,  by  the  collector  who  made  tbe  sale, 
are  essential   requirements   of   tbe   statute; 
and  being  conditions  subsequent  to  tbe  sale, 
prescribed  by  the  statute,  no  title  will  pass 
to  the  purchaser  where  tbe  collector  falls  to 
perform  this  duty.    The  manifest  object  and 
policy  of  the  law  in  requiring  a  report  of  tbe 
sale   and   the   collector's  proceedings    Is    to 
enable  the  owner  to  ascertain  tbe  fact  of 
sale,  and  to  protect  his  interest  by  contest- 
ing the  validity  of  the  sale,  or  by  a  redemp- 
tion of  the  property  within  the  period   al- 
lowed by  law.     The  proceedings,  says   Mr. 
Blackwell,  In  bis  work  on  Tax  Titles,  voL  1, 
sec.  644,  is  against  the  owner's  will.  In  taos- 
tllity  to  his  rights,  and  for  the  purpose  of 
subverting  his  title.    There  are  no  parties  to 
the  proceeding  but  tbe  state,  office,  and  pur- 
chaser.   The  officer  is  not  his  agent,  and  has 
no  power  to  bind  him,  except  so  far  as  be 
pursues  the  imperative  provisions  of  tbe  law. 
In  the  present  case.  It  will  be  seen,  while 
Mr.  Hopkins,  tbe  collector,  made  the  sale  to 
pay  state  and  city  taxes  due  and  in  arrear 
for  the  years  1883   and  189i4,  and  payable 
by  him  as  such  collector,  the  report  to  the 
circuit  court  of  Baltimore  city  was  subse- 
quently made,  signed,  and  sworn  to  by  J9bn 
F.  Farlett,  his  successor  In  office,  and  this 
report  was  not  made  until  over  a  year  after 
the   sale.     Was  the  report,   then,  as   thus 
made,  in  this  case,  a  compliance  with  tbe 
statute?    If  not,  it  Is  quite  clear,  tbe  sale 
is  void  and  a  nullity,  because  tbe  report  of 
sale  is  an  essential  condition  precedent  re- 
quired by  the  statute  to  be  performed,  and 
a  substantial  prerequisite  to  the  validity  of 
the  purchaser's  title.    The  statute,  it  seems 
to  us,  can  have  but  one  meaning,  and  that 
Is  that  the  report  of  the  tax  sale,  and  all 
the  proceedings  in  relation  thereto,  must  be 
made  by  the  collector  who  made  the  sale. 
The  report  should  be  made  by  the  collector 
with  all  convenient  speed  after  the  sale,  in 
order  that  the  owner  of  the  land,  and  others 
in   interest,   may   have   information  of    the 
facts,  so  as  to  decide  upon  the  right  of  re- 
demption or  contest  the  validity  of  the  pro- 
ceedings.    The  law  does  not  authorize  the 
8ucccs.sor  In  office  of  a  collector  of  taxes  to 
report  the  sale  made  by  a  predecessor  In 
office;   and  In  the  absence  of  such  statutory 
authority   and  of   law  from   which  such   a 
power  is  derived,  it  is  difficult  to  see  bow  it 
can  be  exercised  by  hhn.    Collectors  of  taxes, 
under  our  revenue  laws,  are  statutory  offi- 
cers;  and,  their  powers  being  derived  from 
statute,  the  title  of  purchasers  at  tax  sales 
is  made  dependent  upon  a  compliance  with 
the  law.    In  the  case  of  Duvall  v.  Perkins, 
77  Md.  589,  26  AU.  1085,  it  is  said  that,  with- 
out some  express  authority  conferred  by  the 
legislature,  a  sheriff  is  powerless  to  complete 
an  execution  commenced  by  his  predecessor, 
and  the  successor  of  a  collector  has  no  great- 
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cr  aotb«>rlt7  in  tbls  respect  than  the  snc- 
cessor  or  a  sheriff. 

Bat  It  Is  urged  upon  the  part  of  counsel 
for  th«  appellee,  in  his  supplemental  brief,  that 
it  has  been  an  established  custom  and  usage 
In  the  city  of  Baltimore  for  more  than  25 
yean  for  the  successor  of  a  collector  of  tax- 
es to  report  sales  of  real  estate  made  by  his 
predecessor  In  office.  We  fail  to  find  any 
varrant  in  law,  or  any  authority  under  the 
statutes  applicable  to  Baltimore  city,  even 
should  It  be  conceded  that  such  a  custom 
has  prevailed  In  {he  city,  that  could  sustain 
such  a  practice.  The  statutes  referred  to  by 
the  appellee  cannot,  in  our  opinion,  be  so 
construed. 

The  second  objection  relates  to  the  deed 
executed  to  the  purchaser.  Mr.  Parlett,  ciear- 
If,  had  no  authority  to  execute  the  deed  in 
question.  The  statute  (article  4,  i  834,  Pub- 
lic Local  Laws  of  Baltimore  City)  provides 
that  the  collector  shall,  when  required,  If 
the  property  bo  sold  shall  not  be  redeemed 
at  the  expiration  of  a  year  and  a  day  from 
the  day  of  sale,  and  on  payment  of  the  full 
pnrchase  money,  execute  a  deed  for  the  same 
to  the  purchaser.  This  clearly  means  that  the 
collector  who  made  the  sale  must  execute 
the  deed,  and,  without  legal  authority,  the 
property  cannot  be  conveyed  by  the  suc- 
cessor in  office.  There  was  no  order  of  court 
In  this  case  authorizing  the  execution  of  the 
deed  by  the  successor  of  the  then  collector. 
Code,  art  81,  §  58;  Miller  v,  Williams,  15 
Grat  218;  article  50,  i  51,  p.  1045,  Baltimore 
City  Code  1802. 

Our  condnslon,  then,  Is,  for  the  reasons 
stated,  that  the  tax  sale  in  question  was  void, 
and  the  purchaser  acquired  no  title  to  the 
property  so  sold. 

The  plalotHTs  first  prayer,  which  ruled 
that,  under  the  pleadings  and  evidence,  the 
plaintiff  had  shown  such  a  title  and  right 
of  possession  to  the  property  described  In 
the  declaration  as  entitled  her  to  recover, 
should  have  been  granted.  The  defendant's 
prayer,  which  was  the  converse  of  the  plaln- 
tilTg  prayer,  should  have  been  rejected. 

For  the  errors  in  rejecting  the  plaintiff's 
prayer  .and  In  granting  the  defendant's  pray- 
er, the  Judgment  will  be  reversed,  and  a 
new  trial  awarded. 

Judgment  reversed  and  new'  trial  awarded, 
with  costs. 


EWELL  V.  McGregor  et  ai. 

<Conrt  of  Appeals  of  Maryland.   Jan.  22, 1903.) 

WIlLS-PBCnNIART    LKGACIBS— PATMBNT— 
CHAROB  ON   REAL.  ESTATE. 

l.Act  1804,  c.  438,  providinK  that  the  renl 
ctate  of  a  testator,  not  specifically  devised, 
shall  be  charged  with  the  payment  of  pe- 
caniary  legacies  when  the  personalty  is  insuf- 
ficient, nnless  a  contrary  Intention  clearly  ap- 
pears, is,  by  its  explicit  terms,  not  applicable 
to  wills  made  before  it  went  into  effect. 

2.  Prerions  to  the  adoption  of  Act  1894,  c 
438,  making  real  estate  chargeable  with  pe- 
tnoiary  legacies  unless  otherwise  directed,  the 
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real  estate  of  a  testator  was  not  chargeable 
with  the  payment  of  pecnniary  'legacies,  uuless 
a  clear  intention  to  the  contrary  appeared  in 
the  will,  either  by  express  words  or  by  a  fair 
and  reasonable  implication. 

3.  In  a  will  made  prior  to  the  enactment  of 
Act  1804,  c.  438,  testator  gave  his  property  to 
his  wife  during  widowhood,  witii  remainder 
to  his  children,  to  be  distributed  equally  among 
them,  with  the  exception  that  the  executor  was 
directed  to  pay  l)efore  distribution  two  pe- 
cuniary legacies;  one  of  them  to  a  grandson, 
ont  of  the  property  due  one  of  his  daughters 
under  the  will.  The  executor  was  not  empow- 
ered to  sell  the  real  estate,  nor  were  any  di- 
rections given  that  it  should  be  sold,  and  upon 
the  death  of  the  widow  it  was  divided  by  par- 
tition. Held,  that  the  real  estate  set  off  as  the 
daughter's  share  in  the  partition  proceedinies 
was  not  chargeable  with  the  legacy  to  the 
grandson,  which  had  not  been  paid  by  the  ex- 
ecutor. 

Appeal  from  cbrcnlt  court,  Prince  George's 
county,  in  equity;  George  C.  Merrick,  Judge. 

Bill  by  Jesse  Bwell  against  Mary  R  Mc- 
Gregor and  another.  From  an  order  sustain- 
ing a  demurrer  to  the  bill  and  dismissing  it, 
complainant  appeals.    Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLER,  BOYD,  PAGE,  PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 

Wells  &  Wells  and  Robt  A.  Hutchison, 
for  appellant  C.  H.  Stanley,  J.  K.  Roberts, 
and  Alan  Bowie,  for  appellees. 

McSHERRY,  C.  J.  The  bUl  of  complaint 
In  this  case  was  filed  to  enforce  the  payment 
of  a  legacy  bequeathed  by  a  certain  Nathan- 
iel M.  McGregor  to  his  grandson  Jesse  Kwell. 
McGregor  made  his  will  in  January,  18G0,  and 
died  in  the  following  year.  By  his  will  he 
gave  all  of  his  property  of  every  kind  and 
description  to  his  wife  during  widowhood, 
with  remainder  at  her  death  to  his  children, 
"to  be  divided  into  six  equal  parts  or  propor- 
tions, and  distributed  among  six  children," 
who  were  named,  "share  and  share  alike, 
with  the  following  exceptions;  that  is  to 
say:  I  desire  that  my  executor  hereinafter 
named,  before  making  the  distribution  here- 
inbefore directed,  shall  pay  unto  my  daugh- 
ter Susan  E.  McGregor,  in  addition  to  her  said 
property,  the  sum  of  six  hundred  dollars,  to 
be  deducted  out  of  the  property  due  my 
daughter  Mary  Eliza,  and  also  four  hundred 
dollars  out  of  the  property  so  due  my  daugh- 
ter Mary  Eliza,  unto  my  grandson  Jesse 
Ewell."  Roderick  M.  McGregor  was  appoint- 
ed executor,  but  was  given  no  power  to  sell 
the  real  estate,  and  there  is  no  direction  that 
the  realty  should  be  sold  by  any  one.  In 
1894  the  widow  of  the  testator  died.  Pro- 
ceedings were  subsequently  instituted  for  a 
partition  of  the  real  estate  of  which  the  tes- 
tator had  been  seised  at  the  time  of  his  death. 
Commissioners  were  appointed  to  make  the 
partition,  and  their  report,  wherein  they 
awarded  a  parcel  of  land  designated  "Lot 
Number  Five"  to  Mary  Eliza  McGregor,  one 
of  the  daughters,  was  finally  ratified  by  the 
circuit  court  for  Prince  George's  county.  The 
legacy  of  $400  to  Jesse  Ewell  has  never  been 
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paid,  and  it  1b  alleged  that  there  is  no  per- 
sonal estate  of  the  testator  with  which  to  pay 
It.  The  bill  of  complaint  charges  that  In 
these  ctrcnmstances  the  legacy  is  a  charge 
and  lien  upon  lot  No.  5,  so  awarded  to  Mary 
Eliza  as  her  Interest  In  her  father's  estate; 
and  the  relief  prayed  against  tlie  ox;-c„t;..- 
and  Mary  Eliza  McGregor  Is  a  sale  of  lot  No. 
6  under  a  decree,  so  that  out  of  the  proceeds 
the  legacy  and  accrued  interest  thereon  may 
be  paid.  To  this  bUl  Mary  Eliza  McGregor 
demurred.  The  court  below  sustained  the 
demurrer,  and  dismissed  the  bill.  From  that 
order  the  pending  appeal  was  taken. 

The  single  question  is  this:  Is  the  legacy 
of  ^00  a  charge  or  lien  upon  the  share  of 
the  testator's  estate  deylsed  to  his  daughter 
Mary  Miza,  as  that  share  has  been  partition- 
ed and  awarded  to  her?  If  the  legacy  was 
not  made  by  the  will  a  charge  or  lien  upon 
the  real  estate  of  the  testator,  then  no  part 
of  that  real  estate  can  be  sold  for  Its  pay- 
ment, and  consequently  the  portion  acquired 
by  the  daughter  would  not  be  chargeable 
with  It  So  the  whole  controversy  resolves 
itself  Into  the  inquiry,  is  the  legacy  a  charge 
upon  the  real  estate  devised?  The  will  was 
made  and  became  operative  before  Act  1884, 
c.  488,  was  adopted.  That  act  provides  that 
the  real  estate  of  a  testator,  not  specifically 
devised,  shall  be  charged  with  the  payment 
of  pecunliary  legacies  when  the  personal  es- 
tate is  insufficient  to  satisfy  them,  unless  a 
contrary  intention  shall  clearly  appear.  By 
the  ^lldt  terms  of  the  statute  the  enact- 
ment Is  not  applicable  to  wills  made  before 
It  went  Into  effect  It  must,  therefore,  be 
laid  out  of  view  In  considering  the  question 
now  before  us.  How  stood  the  law  when  the 
will  spoke?  In  the  absence  of  a  clear  Inten- 
tion to  charge  a  pecuniary  legacy  on  real 
estate,  manifested  either  by  express  words 
or  by  a  fair  and  reasonable  implication,  all 
such  legacies  were  payable  only,  out  of  the 
personal  estate  which  remained  after  the  ex- 
tinguishment of  all  debts.  According  to  the 
terms  of  the  will,  the  testator  had  both  real 
and  personal  estate  at  the  time  of  his  death, 
and  it  is  averred  In  the  amended  bill  of  com- 
plaint that  the  personal  estate  was  inade- 
quate to  discharge  the  debts  due  by  the  tes- 
tator and  to  pay  the  legacy.  Unless,  then, 
there  Is  to  be  found  in  the  will  a  clear  Inten- 
tion to  fasten  this  legacy  on  the  land  devised 
to  the  daughter  Mary  Eliza,  and  unless  that 
Intention  be  revealed  in  one  or  the  other  of 
the  two  ways  named,  the  appellant,  Bwell,  la 
without  remedy.  There  Is  no  direction  in 
the  will  to  convert  the  real  estate  into  mon- 
ey, and  consequently  the  share  given  to  the 
daughter  cannot  be  considered  personalty. 
The  executor  was  not  empowered  to  sell  the 
laud  at  all,  and  partition  proceedings  were 
resorted  to  for  the  purpose  of  dividing  it 
The  executor,  and  not  the  daughter,  was 
directed  to  pay  the  legacy.  And  he  was  di- 
rected to  pay  it  "before  making  the  distribu- 
tion" between  the  six  children,  as  prescribed 


by  the  will.  Inasmuch  as  the  legacy  was  to 
be  paid  by  the  executor,  and  to  be  paid  by 
him  before  he  "divided"  or  "distributed"  the 
estate  into  six  equal  shares,  it  is  obvious  that 
the  duty  to  pay  was  Imposed  upon  him,  and 
not  upon  the  daughter;  and,  whilst  her  sbaie 
was  to  be  diminished  by  the  amount  of  tbe 
two  pecuniary  legacies,  it  was  to  the  execu- 
tor, and  to  no  one  else,  that  the  legatees 
could  look  for  payment.  In  the  case  of 
White,  Ezr.,  v.  Kauffman  et  al.,  66  Md.  93, 
tS  Atl.  866,  this  court  had  before  it  the  ques- 
tion as  to  whether  certain  legacies  were  a 
charge  on  land  devised.  The  terms  of  the 
will  were  not  the  same  as  those  in  the  will 
now  before  us,  but  a  portion  of  the  Judgment 
of  the  court  is  quite  applicable  here.  On 
the  page  above  referred  to  it  is  said:  "When 
we  look  at  the  clauses  of  the  will  giving  these 
legacies,  we  see  that  the  executor  Is  directed 
to  pay  them  out  of  the  estate.  No  portion 
of  the  real  estate  Is  devised  to  him,  and  con- 
sequently the  only  portion  of  the  estate  over 
which  he  has  any  control  is  the  personalty. 
It  would  not  be  reasonable  to  construe  the 
will  as  requiring  him  to  pay  out  of  the  realty 
when  the  same  wjXl  has  placed  it  beyond  bla 
reach.  It  seems  to  us,  therefore,  clear  that 
if  payment  is  to  be  made  by  the  executor,  it 
must  be  made  out  of  the  personalty.  If  we 
now  turn  our  attention  to  the  clause  devising 
the  real  estate,  we  find  that  It  Is  given  to  the 
devisee  unconditionally.  There  Is  no  direc- 
tion or  request  or  intimation  that  she  shall 
pay  the  legacies."  Had  the  daughter  Mary 
Eliza  been  charged  with  the  duty  to  pay  the 
legacy,  an  hnplicatlon  would  have  arisen  that 
the  Intention  of  the  testator  was  to  fasten 
the  legacy  as  a  lien  on  the  land  devised  to 
her.  Ogle  v.  Tayloe,  49  Md.  158.  But  there 
Is  no  such  duty  Imposed  upon  her,  and  in  the 
condition  in  which  the  law  stood  when  the 
win  spoke  the  legacy  was  payable  by  the 
executor  only  out  of  that  part  of  the  per- 
sonalty to  which  Mary  Eliza  was  entitled, 
and,  that  falling,  the  legacy  was  lost  This 
is  the  conclusion  which  the  lower  court  reach- 
ed, and,  as  we  concur  therein,  the  order  ap- 
pealed from  will  be  affirmed. 
Order  affirmed,  with  costs. 


JOHNSTON  et  al.  ▼,  LIPPERT  et  aL 
(Court  of  Appeals  of  Maryland.   Feb.  11. 1903.) 

RBCBIVBRS-INJUNCTION-BILL.  OF  COMPLAINT 
—ALiLEGATIONS— SUFFICIENCY. 

1.  A  daughter  of  a  decedent  who  shortly  be- 
fore her  death  had  distributed  her  propertv 
among  her  tliree  children  by  deeds,  filed  a  bill 
against  the  others  which  alleged  that  they,  by 
undue  influence,  when  decedent  was  lacking  in 
testamentary  capacity,  had  obtained  the  deeds:- 
that  the  value  ot  the  property  deeded  to  each  of 
defendants  exceeded  that  given  complainant; 
and  that  one  of  defendants,  who  was  adminia- 
trator,  had  refused  to  account  to  the  orphans' 
court  for  the  property  conveyed  to  defendants, 
or  to  take  steps  to  nave  the  same  set  aside. 
A  receiver  was  appointed,  and  an  inj  unction 
granted,  restraining  defendants  from  disposing 
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c(  any  «f  the  jftopeity,  HM  that  such  action 
wu  erroneoxu,  there  being  no  allegation  of 
tacts  sbowiuK  lack  of  testamentary  capacity, 
•r  nndne  inSnence,  or  the  valne  of  the  prop- 
erty conveyed  to  each  child,  other  than  the 
bare  aUesations  of  the  pleader,  and  defend- 
mti,  as  heirs,  being  entitled  to  two-thirds  of 
the  entire  estate,  and  it  not  appearintr  that  the 
property  waa  being  wasted  or  improperly  dealt 
with. 

Appeal  from  drcnlt  court  No.  2  of  Balti- 
more city;  Pere  L.  Wlckes,  Judge. 

Suit  by  Agnea  J.  Lippert  and  another 
tgalnat  WiUlam  J.  Johnston,  Individually  and 
u  administrator  of  the  estate  of  Rachel  A. 
Johnston,  deceased,  and  another.  From  a 
jodgment  appointing  a  receiver  of  certain 
property  deeded  by  deceased  to  defendants, 
and  restraining  them  from  disposing  of  such 
property,  they  appeal.    Reversed. 

i^gued  before  McSHERRY,  a  J.,  and 
FOWLBB,  BRISCOE,  BOYD,  PAOB, 
PEABGB.  80HMUGKKR,  and  JONES,  JJ. 

Frederick  G.  Cook  and  D.  H.  Emory,  for 
appellanta.  Cbafles  M.  Tmebeart  and  Arm- 
strong Thomas,  for  appellees. 

JONES,  J.    Rachel  A.  Johnston,  late  of  Bal- 
timore city,  died  Intestate  in  that  city  about 
the  19th  of  June,  1902,  leaving  surviving  her 
a  son,  William  J.  Johnston,  and  two  daugh- 
ters, Uary  Ellen  Kellen  and  Agnes  J.  Lip- 
pert    The  last-named  daughter  and  her  hus- 
band, John  G.  Lippert,  are  the  plaintiffs  In 
this  cause,  and  the  son  and  the  other  daugh- 
ter of  the  deceased  are  the  defendants.    On 
the  26th  of  Angust,  1902,  these  plaintiffs  filed 
hi  cb^mlt  court  No.  2  of  Baltimore  dty  their 
bin  of  complaint.  In  which  they  allege  the 
death  of  Rachel  A.  Johnston  on  the  19tb  of 
June,  1902;   that  she  was  possessed  of  a  con- 
siderable personal  estate,  consisting  of  lease- 
bold  properties  and  chattels  hi  the  city  of 
Baltimore;    that  the  plaintiff  Agnes  J.  Lip- 
pot,   Mary   Ellen.   Kellen,   and  William  J. 
Johnston  are  the  children  of  the  deceased, 
and  the  only  persons  entitled  to  participate 
in  the  distribution  of  her  estate;    that  on 
the  18th  day  of  June,  1902,  "when  the  mental 
condition  of  the  said  Hachel  A.  Johnston  was 
such  as  to  render  her  incapable  of  executing 
a  valid  deed  or  contract,  and  when  she  was 
nnable  to  recognize  persons  in  her  room,  and 
weD  known  to  her,  the  said  William  J.  John- 
ston   •    •    •    presented  to  her  for  execution 
four  deeds,  one    •    •     •    purporting  to  con- 
vey to  the  said  WlUlam  J.  Johnston  the  lease- 
bold  Interest  In  five  lots  of  ground  of  the 
valne  of  about  |5,000,  another  purporting  to 
convey  to  the  said  Mary  Ellen  Kellen  the 
leasebold  Interest  in  four  lots  of  ground  of 
the  value  of  about  two  thousand  nine  hun- 
dred and  fifty  dollars,  and  the  third  purport- 
ing to  convey  to    •    •  •  •    Agnes  J.  Lippert 
[plaintiff]  the  leasehold  Interest  In  three  lots 
of  groimd  of  the  value  of  about  two  thousand 
dollars,  and  a  bill  of  sale  purporting  to  con- 
vey to  the  said  Mary  Ellen  Kellen  certain 
boosehold  furniture  and  a  stock  of  goods  of 


the  value  of  about  twelve  hundred  dollars, 
and,  by  undue  Influence  practiced  upon  the 
said  Rachel  A.  Johnston,  obtained  her  mark 
to  said  conveyances;  that  the  said  Rachel  A. 
Johnston,  when  of  sotmd  mind,  was  able  to 
write  her  name,  and  would  have  signed  and 
sealed  said  papers,  if  In  sound  mlndv  and  it 
had  been  her  wish  to  do  so;  that  the  effect 
of  said  conveyances.  If  permitted  to  stand, 
would  be  to  make  an  inequitable  and  unjust 
division  of  the  personal  estate  of  the  said 
Rachel  A.  Johnston  among  her  said  children, 
to  the  injiu-y  and  prejudice  or'  the  plaintiff 
Agnes  J.  Lippert,  "and  contrary  to  the  ex- 
pressed wishes  and  intention  of  the  said 
Rachel  A  Johnston";  "that  the  said  William 
J.  Johnston,  without  the  authority  of  the 
orphans'  court  of  Baltimore  city,  assumed 
and  exercised  the  right  to  collect  the  rents 
from  and  manage  all  the  property  of  the  said 
Rachel  A.  Johnston,"  and  refused  informa- 
tion to  the  plaintiff  Agnes  J.  Lippert  "as  to 
the  extent  or  disposition  of  the  estate  of  the 
said  Rachel  A.  Johnston  tmtll  the  9th  day  of 
August,  1902,  when,  upon  notice  of  contest, 
the  said  William  J.  Johnston  applied  for  let- 
ters of  administration  upon  the  estate  of  said 
Rachel  A.  Johnston,  and  qualified  as  such  ad- 
ministrator by  filing  a  bond  in  the  penalty  of 
seven  hundred  dollars;  that  upon  application 
for  letters  of  administration  the  said  William 
J.  Johnston  Informed  the  Judges  of  the  or- 
phans' court  that  the  personal  estate  of  the 
said  Rachel  A.  Johnston  consisted  of  but  a 
small  anwunt  of  cash,  amotmting  to  three 
hundred  and  nine  dollars  and  thirty-six  cents; 
that  said  admiulstrator  has  refused  to  ac- 
count to  the  orphans'  court  for  the  property 
purporting  to  have  been  conveyed  by  deeds 
and  bill  of  sale,  and  has  refused  to  take 
necessary  legal  proceedings  to  have  said  con- 
veyances set  aside  and  annulled,  that  the 
property  might  be  brought  into  the  orphans' 
court  for  distribution;  that  William  J.  John- 
ston and  Mary  Ellen  Kellen  have  entered  in- 
to possession  of  the  properties  purporting  to 
have  been  conveyed  to  them,  respectively, 
and  that  Mary  Ellen  Kellen  has  taken  pos- 
session of  the  stock  of  goods  purporting  to 
have  been  conveyed  to  her  by  the  bill  of  sale, 
and  Is  selling  and  disposing  of  the  same,  and 
commingling  the  same  with  goods  purchased 
by  her."  The  bill  then  prays  that  the  deeds 
and  bill  of  sale  referred  to  therein  be.  set 
aside  and  declared  void  and  of  no  effect: 
that  an  injunction  may  be  granted,  restrain- 
ing the  defendants  from  disposing  of  any  of 
the  property  covered  by  the  deeds  or  bill  of 
sale  to  them;  that  a  receiver  be  appointed 
to  take  charge  of  all  the  said  property,  and  to 
collect  the  rents  and  profits  therefrom,  and 
manage  the  same,  pending  the  litigation; 
that  the  court  asaume  the  administration  of 
the  estate  of  the  deceased  intestate;  and  that 
the  defendants  be  required  to  account. 
There  were  filed  with  the  bill,  as  exhibits, 
certified  copies  of  the  deeds  and  bill  of  sale 
referred  to  therein.    On  the  day  the  bill  waa 
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filed  the  court  below  granted  a  preliminary  In- 
junction, and  on  the  16th  day  of  Septem- 
ber, 1902,  without  any  Intermediate  proceed- 
ings, and  without  notice -to  defendants,  pass- 
ed an  order  appointing  a  receiver,  as  prayed 
in  the  bill.  From  these  orders  the  present 
appeal  was  taken  by  the  defendants,  after 
having  filed  their  answer. 

The  allegatlcms  of  the  bill  have  been  folly 
set  out,  because  the  appeal  challenges  the 
sufficiency  of  these  allegations  to  sustain  the 
orders  appealed  from',  and  we  are  not  per- 
mitted, in  the  present  attitude  of  the  case, 
to  look  beyond  the  bUl  and  exhibits  to  de- 
termine this  question.  McCann  v.  Taylor,  10 
Md.  418;  Blondheim  v.  Moore,  11  Md.  365; 
I^mm  &  Hughes  v.  Burrell,  69  Md.  272,  14 
Atl.  682.  It  will  not  be  necessary  to  multiply 
authorities  to  ascertain  the  principles  <»:  rules 
of  law  that  are  to  guide  an  Inquiry  of  this 
character.  In  the  case  of  Blondheim  et  al. 
V.  Moore,  supra,  it  was  said  In  reference 
to  the  power  of  the  court  to  appoint  a  re- 
ceiver "(1)  that  the  power'  of  appointment  is 
a  delicate  one,  and  to  be  exercised  with 
great  circumspection;  (2)  that  it  must  ap- 
pear the  claimant  has  a  title  to  the  prop- 
erty, and  the  court  must  be  satisfied,  by  affi- 
davit, that  a  receiver  is  necessary  to  pre- 
Borve  the  property;  (3)  that  there  is  no  case 
In  which  the  court  appoints  a  recover  mere- 
ly because  the  measure  can  do  no  harm;  (4) 
that  fraud  or  imminent  danger,  if  the  inter- 
mediate possession  should  not  be  taken  by 
the  court,  must  be  clearly  proved;  and  (5) 
that,  imless  the  necessity  be  of  the  most 
stringent  character,  the  court  will  not  ap- 
point until  the  defendant  is  first  heard  in 
response  to  the  application."  And  in  the 
more  recent  case  of  Lamm  &  Hughes  v. 
BurreU.  68  Md.  272,  14  Atl.  682,  It  was  said 
"that,  to  warrant  the  court  in  issuing  an 
Injimction,  a  full  and  candid  disclosure  of 
all  the  facts  must  be  made.  There  must  be 
no  concealment,  and  the  res  gestse  must  be 
represented  as  they  actually  are.  •  •  • 
The  court  must  be  informed  by  the  bill  It- 
self and  its  accompanying  exhibits.  If  any, 
of  every  material  fact  constituting  the  case 
of  the  plaintiff.  In  order  that  it  may  be  seen 
whether  there  is  a  Just  and  proper  ground 
for  the  application  of  so  summary  a  remedy. 
Strong  prima  facie  evidence  of  the  facts  on 
whl<;h  the  plaintiff's  equity  rests  must  be 
presented  to  the  court."  These  propositions 
may  be  regarded  as  settled  In  the  decisions 
of  this  state.  The  application  of  the  prin- 
ciples thus  enunciated  in  any  given  case  is 
addressed  to  the  sound  discretion  of  the 
court  The  bill  here  charges  that  the  deeds 
which  are  sought  to  be  annulled,  If  allowed 
to  stand,  will  make  an  "Inequitable  and  un- 
just division"  of  the  prop«ty  which  Is  the 
subject  of  this  controversy  among  the  chil- 
dren of  Rachel  A.  Johnston.  The  deeds  that 
are  attacked  make  division  of  the  property 
left  by  the  said  deceased  among  all  three 
of  the  children.    Each  gets  a  portion.     In- 


equality of  division,  therefore,  most  arise 
from  a  difference  in  amount  and  value  of  the 
several  portions;  and  the  real  subject  of  con- 
tention is,  not  the  whole  property,  but  that 
amount  of  it  which  represents  this  difference 
of  amount  and  value  that  makes  the  In- 
equality. The  defendants  are  shown  to  be 
In  possession  of  the  property  conveyed  to 
,  them  by  the  deeds,  and  until  the  deeds  are 
set  aside  they  are  invested  with  the  legal 
title  to  it.  They  have  an  undoubted  right 
to  two-thirds  of  the  whole  property,  subject 
to  rights  of  creditors,  as  next  of  kin  to  their 
mother;  assuming  the  deeds  to  be  invalid. 
It  will  thus  be  seen,  from  the  allegations  of 
the  bill  as  to  values,  that  the  amount  of 
property  really  Involved  in  the  contrition 
here  bears  but  a  small  proportion  to  the 
whole  property  which  is  affected  by  the  or- 
ders here  under  review,  and  to  the  larger 
part  of  which— two-thirds  of  the  whole— the 
defendants  have  an  undoubted  right  This 
being  the  situation  with  respect  to  the  prop- 
erty involved  in  the  controversy,  and  the 
rights  of  the  parties  therein,  what  appears 
as  a  basis  for  summary  process?  In  the 
first  place,  the  valuation  given  to  the  prop- 
erties embraced  in  the  several  deeds  referred 
to  in  the  bill  appears  as  resting  on  the  bare 
assertion  of  the  pleader.  There  is  nothing 
to  show  that  the  values  assigned  to  the 
respective  properties  are  anything  more  than 
mere  arbitrary  statements  of  value.  No 
prima  facie  evidence  is  adduced,  and  no  fact 
is  stated  in  that  connection,  goln^  to  give 
color  to  the  values  assigned.  In  respect  to 
one  of  the  defendants,  Mary  Ellen  Kellen, 
there  is  no  charge  that  she  has  been  guilty 
of,  or  was  in  any  way  connected  with,  any 
Improper  act  in  acquiring  title  to  or  posses- 
sion of  the  property  In  controversy.  It  is 
alleged  that  the  defendant  William  J.  John- 
ston had  refused  to  account  to  the  orphans' 
court  for  the  property  embraced  in  the  deed;3. 
This  he  was  not  required  to  do,  if  the  deeds 
were,  as  he  claimed  them  to  be,  valid.  It  Is 
further  alleged  that  the  defendants  had  en- 
tered into  possession  of  the  properties  pur- 
porting to  have  been  conveyed  to  them,  re- 
spectively, by  the  deeds  that  are  assailed, 
and  that  the  defendant  Mary  Mien  Kellen 
had  taken  possession  of  the  stock  of  goods 
purporting  to  have  been  conveyed  to  hw 
by  the  bill  of  sale,  and  was  selling  and  dis- 
posing of  the  same,  and  commingling  them 
with  goods  since  purchased  by  her.  This 
the  defendants  had  a  perfect  right  to  do  If 
the  deeds  and  bill  of  sale  were  valid  con- 
veyances. How  does  the  bill  attempt  to 
show  color  or  support  for  the  claim  that  the 
deeds  were  not  good  legal  conveyances?  On- 
ly by  the  general  averments  that  the  grantor 
therein  was,  at  the  tipie  the  deeds  purported 
to  have  been  executed,  in  a  mental  con- 
dition to  render  her  Incapable  of  executing  a 
valid  deed  or  contract,  and  that,  being  In 
that  condition,  the  deeds  were  obtained  by 
undue    Infiuence   practiced   upon   her.     The 
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rajfaenesa  of  this  charge  is  apparent  from 
tbe  inconslsteucy  iuTolved  In  It    Undue  In- 
flaence   presupposes   mental  capacity   to   do 
the  particular  act  which  its  exercise  brings 
abont    Stlrilng  r.  Stirling,  64  Md.  138,  151, 
21  AtL  273.    In  cases  InTolTlng  questions  of 
the  existence  Tel'  non  Of  capacity  to  execute 
a  ralid  deed  or  contract,  or  of  undue  In- 
fluence, it  la  the  well-recognized  proTince  of 
tbe  court  to  define  what  facts  will  constitute 
or  be  sufficient  to  show  the  oiie  or  the  other, 
as  the  case  naay  be;   and  these  facts  must 
be  found,   and,   when  found,   mental  inca- 
pacity, to  the  extent  sufficient  to  avoid  the 
act  in  question  in  tbe  particular  case,  of  un- 
due liiflnence.  Is  a  result  deduced  from  them. 
So,  in  a  case  of  this  nature,  where,  as  we 
have  seen,  there  must  be  made  "a  full  and 
candid  disclosure  of  all  the  facts,"  and  "the 
res  gestae  must  be  represented  as  they  ac- 
tually are,"  It  is  not.  sufficient,  as  affording 
a  satisfactory  basis  for  summary  action,  for 
tbe  pleader  to  characterize  for  himself  the 
mpntal  condition  that  may  exist  in  tbe  par- 
ticular case  as  one  that  renders  the  subject 
of  it  incapable  of  executing  a  valid  deed 
or  contract,   or  tbe  Influence  that  may  be 
present  to  affect  the  act  performed  as  undue 
inflnencc,   without  the   allegation  or  dlsclo- 
aure  of  facts  necessary  to  enable  the  court 
to  see  whether  the  conclusions  of  the  plead- 
er have  a  reasonable  and  probable  basis.    In 
the  bill  which  brings  up  this  controversy  no 
fact  is   alleged   going  to  show   the  mental 
condition   of   the   grantor  in  tbe  deeds   In 
gnestlon  at  tbe  time  of  their  execution  by 
her,  other   than   that  "she  was   unable   to 
recognize   persons   in   her   room,    and    well 
known  to  her,"  which  may  have  been  due 
to  other  causes  than  the  absence  of  a  ca- 
pacity to  execute  a  valid  deed  or  contract 
In  respect  to  undue  influence,  it  is  merely 
tUeged  tliat,  while  the  grantor  was  in  the 
mental  condition  alleged  by  the  pleader,  the 
defendant  'William  J.  Johnston  "presented  to 
her  for  execution  four  deeds,    •     •     •    and, 
by  nndoe  Influence  practiced  upon"  her,  "ob- 
tained her  mailE  to  said  conveyances."     No 
act  or  conduct  on  the  part  of  this  defend- 
ant that  amounted  to  or  which  shows  imdue 
Influence,  as  the  law  defines  it  is  made  to 
«ppear.     Again,   it  is  not  shown  that  tbe 
property  In  question  here  is  in  danger  of  be- 
ing wasted  or  lost,  or  of  being  put  beyond 
the  reach  of  the  process  of  the  court  upon 
a  final  adjudication  between  parties,  "if  the 
intermediate  possession  should  not  be  taken 
by  the  court."    No  act  or  even  threat  on  the 
part  of  tbe  defendants,  suggestive  of  any 
sach  danger,  is  alleged  or  charged.     It  Is 
merely  alleged  that  they  are  in  possession 
of  the  projperty,  exercising  tbe  ordinary  rights 
pertaining  to  ownership.    The  bill  prays,  in 
addition   to   asking  that  the   deeds  to  tbe 
property  be  set  aside,  that  the  defendants  be 
required  to  account;    and  It  is  not  alleged 
tiat  they   are   Insolvent    or   would  not   be 
able  to  respond  to  such  final  decree  as  might 


be  passed  against  them  in  tbe  cause.  On 
the  contrary,  it  appears  that  they  would  be 
able  to  so  respond.  In  short  no  such  fraud 
or  condition  of  Imminent  danger  or  stringent 
necessity  is  made  to  appear  as  to  warrant 
the  appointment  of  a  receiver  before  the  de- 
fendants were  "heard  in  response  to  the  ap- 
plication." 

Some  other  aspects  of  the  case  were  re- 
ferred to  In  the  argument  which  it  is  not 
necessary  to  discuss. 

It  follows  that  the  orders  appealed  from 
must  be  reversed.  Orders  reversed,  vdth 
costs  to  tbe  appellants. 


GILL  V.  DONOVAN. 
(Court  of  Appeals  of  Maryland.    Feb.  11, 1903.) 

SERVANT— WAGES— LIMITATIONS  —  ACKNOWL- 

EDQHENT  OF  DEBT— ADMISSIBILITY  OP 

BVIDBNCK— INSTRUCTIONS. 

1.  In  an  action  against  an  estate  for  services, 
brought  10  years  after  their  rendition,  plain- 
tiff's stepmother  testified  as  to  the  services,  and 
that  decedent  bad,  tliree  months  before  her 
death,  told  witness  that,  though  she  had  not 
paid  plaintiff  vet  she  would  pay  her,  and  that 
decedent  was  refelring  to  the  debt  in  contro- 
versy. There  was  other  testimony  of  an  ac- 
knowledgment of  the  debt  on  the  part  of  the 
deceased.  Held,  that  it  was  a  question  for  the 
Jury  whether  there  was  a  nsw  promise,  so  as 
to  interrupt  the  running  of  limitations. 

2.  Where  a  debtor  acknowledges  a  debt  as 
dne,  and  states  that  she  is  going  to  pay  it,  the 
obligation  to  pay  is  not  impaired  by  her  ex- 

gressed   intention   to    discharge   the   obligation 
y  a  bounty  to  the  creditor  under  her  will. 

3.  Wliere,  in  an  action  against  an  estate  for 
services,  a  witness  testified  that  decedent  had 
told  plaintiff  she  would  pay  her  at  her  death, 
and  that  she  had  it  in  her  will,  such  testimony 
is  snfflcient  to  support  a  modification  of  an 
instruction,  on  the  defense  of  limitations,  thit 
plaiutifTs  claim  was  not  barred  if  tbe  jury 
found  that  decedent  promised  that  the  debt 
should  be  paid  at  her  death. 

4.  The  refusal  of  a  requested  instmction  is 
not  error,  when  it  is  substantially  included  in 
another   instruction   granted. 

5.  In  an  action  against  an  estate  for  services 
rendered  by  a  young  girl,  evidence  is  admissible 
to  show  whether  any  one  else  did  the  sort  of 
services  plaintiff  was  employed  to  do,  and 
whether  she  was  sent  to  school  during  any 
part  of  the  time  she  was  with  decedent. 

6.  Where,  in  an  action  against  an  estate  for 
services  rendered  by  a  young  girl,  defendant's 
proof  proceeded  on  the  theory  that  plaintiff 
was  with  the  decedent  ss  a  member  of  th> 
family,  and  not  as  a  domestic,  and  testimony 
had  been  offered  that  she  was  a  niece  of  de- 
cedent, there  was  no  error  in  admitting  evi- 
dence that  the  relationship  was  of  the  half 
blood. 

7.  Where,  in  an  action  against  an  estate  for 
services,  limitations  have  been  pleaded,  evi- 
dence that  decedent  had  admitted,  within  time 
before  the  suit  was  brought,  that  she  had  not 
paid  plaintiff  anything  for  her  services,  was 
material. 

8.  Where,  in  an  action  against  an  estate  for 
services  rendered,  plaintiff's  bill  of  particulars 
did  not  define  just  what  the  services  were,  or 
the  time  during  which  they  were  performed, 
but  the  proof  showed  a  verbal  contract,  and 
that  it  had  been  executed,  except  as  to  the 
payment  of  the  compensation  due,  evidence  in 
reeard  to  the  value  of  the  services  was  ad- 
missibl*. 
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App«al  from  Baltimore  dty  conrt;  John 
J.  Dottier,  Judge. 

Action  by  Margaret  Donovan,  by  Edward 
L.  Donovan,  her  husband,  against  Roger  T. 
Gill,  administrator  of  the  estate  of  Cath- 
arine li.  Staylor,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  McSHEBBT,  0.  J.,  and 
FOWLBE,  BRISCOE,  BOYD,  PAGE, 
SCHMUCKBE,  and  JONES,  JJ. 

William  S.  Bryan,  Jr.,  and  B.  E.  Lee  Gill, 
for  appellant  Bobert  W.  Beach  and  Ohas. 
Morris  Howard,  for  appellee. 

JONES,  J.  The  appellant  Is  the  admin- 
istrator of  Catharine  L.  Staylor,  and  as  such 
was  sued  In  the  Baltimore  city  court  by 
the  appellee  for  money  claimed  to  be  due 
the  appellee  for  services  rendered  the  ai>- 
pellant's  Intestate  In  her  lifetime.  The  dec- 
laration contained  only  the  common  counts, 
and  the  appellant  demanded  a  bill  of  par- 
ticulars in  response,  to  which  the  appellee 
filed  the  following  statement  of  her  claim: 
"Complying  v^ith  defendant's  demand  for  a 
bill  of  particulars,  the  plaintiff  begs  to  state 
as  follows:  That  on  or  abbut  the  5th  day  of 
September,  1886,  the  plaintiff  was  employed 
by  Catharine  L.  Staylor,  deceased,  as  a  do- 
mestic, at  $2.50  per  week;  that  the  plaintiff 
remained  In  the  employ  of  the  said  Cath- 
arine Staylor,  deceased,  until  about  the  10th 
day  of  October,  1890,  making  a  total  of  two 
hundred  and  ten  weeks,  which,  at  $2.50  per 
week,  makes  due  her,  In  all,  the  sum  of  $525, 
no  part  of  which  claim  was  ever  paid  to  her." 
The  appellant  then  pleaded  the  general  issue 
pleas  and  the  statute  of  limitations,  as,  also, 
want  of  assets.  The  appellee  took  issue  on 
the  other  pleas,  and,  to  the  plea  of.  limita- 
tions, replied  new  promise,  upon  which  issue 
was  Joined.  The  questions  In  the  case  are 
made  mainly  upon  the  effect  of  the  bill  of 
particulars  and  upon  the  plea  of  limitations. 
The  record  shows  there  was  a  motion  In  ar- 
rest of  Judgment,  but  this  was  abandoned 
In  this  court  The  matters  for  review  here 
are  presented  by  eight  exceptions  to  the 
rulings  of  the  trial  court  upon  objections  to 
evidence  made  by  the  appellant  and  over- 
ruled by  the  court,  and  an  exception  by  the 
appellant  to  the  action  of  the  court  in  grant- 
ing an  Instruction  asked  for  by  the  appellee, 
and  the  overruling  of  siteclal  exceptions  there- 
to, and  the  rejection  of  certain  Instructions 
asked  for  by  the  appellant  The  Instructions 
proposed  by  the  appellant  were  eleven  in 
number,  of  which  the  conrt  rejected  the 
1st  2d,  3d,  6th,  6th,  7th,  9th,  10th,  and  modi- 
fied the  11th,  and  granted  the  same  as 
modified,  and  granted  the  4th,  8th,  and  9th 
as  offered. 

There  was  an  agreement  that  In  case  of  a 
verdict  'for  plaintiff  "the  Judgment  thereon 
should  be  to  bind  assets  only  In  the  hands 
of  the  administrator."  This,  evidently.  Is  the 
reason  that  neither  In  the  evidence  offered. 


nor  in  the  InstructlonB  bi  the  case,  ia  there 
any  reference  to  the  matter  of  the  appel- 
lant's fonrth  plea.  We  therefore  are  not 
concerned  with  any  question  in  that  connec- 
tion, and  may  dispose  of  other  questions 
without  reference  to  this  plea.  The  claim 
which  is  the  basis  of  the  plaintiff's  suit  is, 
as  has  been  seen,  for  money  due  ber  for 
services  rendered  the  appellant's  intestate. 
Mrs.  Catharine  Staylor,  between  September, 
1886,  and  October,  1890.  This  suit  was 
brought  April  16,  1900— about  10  years  after 
the  rendering  of  the  services.  The  plea  of 
the  statute  of  limitations,  therefore,  upon  the 
appellant's  theory  of  the  case,  will  be  a 
complete  bar  to  the  recovery  by  the  plaintiff 
In  this  suit,  unless  the  replication  of  a  new 
promise  be  supported  by  the  proof. 

After  all  the  evidence  was  in  at  the  trial 
below,  the  appellant  offered  a  prayer  (being 
the  first  of  his  prayers)  to  the  effect  that  there 
was  "no  legally  sufficient  evidence  to  remove 
the  bar  of  the  plea  of  the  statute  of  limita- 
tions." This  prayer  the  trial  court  rejected. 
Whether  there  was  error  In  this  may  be  re- 
garded as  a  question  In  limine,  for.  If  this 
prayer  asserts  a  correct  proposition  as  re- 
spects the  evidence  In  the  cause,  all  other 
propositions  would  become  moot  questions. 
There  was  no  error  In  this  ruling.  Among 
other  witnesses  In  the  cause,  a  Mrs.  Garr 
testified  that  she  was  the  stepmother  of  the 
plaintiff;  that  the  plaintiff  (appellee  here) 
was  living  with  her  at  the  time  "she  went 
to  Mrs.  Staylor's";  that  after  her  (appel- 
lee's) father  died  "she  went  to  work  with  a 
llttie  grlrl  friend  of  hers,  and  was  making 
$2.50  a  week.  She  continued  at  that  work 
until  she  went  to  Mrs.  Staylor's."  The  wit- 
ness then  further  testified  that  "Mrs.  Stay- 
lor said  she  would  like  to  have  Maggie  with 
her,  and  she  would  give  her  the  same  wages 
that  she  had  at  the  store  where  she  worked 
then,  so  Maggie  went  to  her.  Mrs.  Staylor 
told  me  this.  And  then,  later  on,  I  called  to 
sec  her  there,  and  quite  three  months  before 
she  died,  and  she  told  me  she  intended  to  do 
well  by  Maggie  [appellee],  thoogh  she  had 
not  paid  her  yet  but  she  would  pay  her,  and 
she  Intended  to  give  ber  more  than  wages; 
and  she  said  she  would  give  everything  to 
Johnnie  and  Maggie.  Thid  was  not  quite, 
but  nearly,  three  months  before  Mrs.  Staylor 
died."  From  other  proof  it  appeared  Mis. 
Staylor  died  In  October,  1899.  Here  was 
testimony  tending  to  prove  the  appellee's 
claim  as  set  out  In  ber  bill  of  particulars; 
and  assuming  the  debt  claimed  by  the  ap- 
pellee to  be  due  to  her  by  Mrs.  Staylor  to 
have  been  proved  by  this,  or  by  this  and 
other  proof,  the  testimony  also  tended  to 
show  that  Mrs.  Staylor,  in  the  conversations 
detailed  by  the  witness,  was  referring  to  this 
debt  If  so,  when  she  said  she  had  not  paid 
the  appellee  "yet,"  and  that  she  "would"  pay 
her,  and  more  than  "wages,"  this  was  a 
sufficient  acknowledgment  to  take  the  case 
out  of  the  operation  of  the  statute  of  limits- 
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tlons.  Shipley  and  Wampler,  Bxtn.,  r.  Bhlll- 
ins,  66  Md.  558,  8  Atl.  356;  Stewart  T.  Gar- 
rett &  Mans,  65  Md.  392,  5  Atl.  324.  57  Am. 
Rep.  333;  Becler  t.  Clark,  80  Md.  221,  44 
AtL  1038,  78  Am.  St  Bep.  439.  It  did  not 
licpalr  the  obligation,  which  the  law  Imposes, 
to  pay  a  debt  so  acknowledged,  that  she  In- 
dicated an  Intention  to  discharge  the  ob- 
ligation by  bounty  to  the  appellee  under  her 
wllL  The  acknowledgment  of  a  subsisting 
debt,  nnaccompanied  with  any  sufficient  ez- 
cose  for  not  paying  It,  will  remoTe  the  bar 
of  the  statute.  This  was  laid  down  In  the 
case  of  Oliver  t.  Gray,  1  Har.  &  G.  204, 
and  Is  fortified  by  other  decisions.  There 
Is  other  testimony  going  to  show  a  recogni- 
tion by  Mrs.  Staylor  that  the  appellee  had 
rendered  for  her  services  of  value,  and  that 
tlie  appellee  had  not  been  paid  for  the  same. 
It  was  proper,  therefore,  that  the  question 
of  new  promise  raised  by  the  plaintiffs  repli- 
cation to  the  plea  of  limitations  should  be 
submitted  to  the  Jury;  and,  before  leaving, 
this  aspect  of  the  case,  we  may  Inquire 
whethw  It  was  properly  submitted. 

The  appellant  offered  two  prayers— his 
tenth  and  eleventh— defining  the  character 
•f  the  acknowledgment  or  promise  that 
ought  to  be  found  by  the  Jury  to  remove  the 
bar  of  the  statute.  The  eleventh  prayer 
asked  that  the  Jury  be  instructed  that,  "un- 
der the  pleadings  In  this  case,  they  must 
And,  by  a  fair  iveponderance  of  evidence, 
that  within  three  years  before  her  death 
Urs.  Catharine  Staylor,  the  defendant's  in- 
testate, either  expressly  promised  to  pay  the 
claim  of  the  plaintiff,  sued  on  in  this. action, 
«r  within  three  years  made  a  distinct  ac- 
knowledgment of  It  as  an  existing  obliga- 
tion, which  distinct  acknowledgment  showed 
t  present,  subsisting,  moral  obligation  to  pay 
the  same."  The  court  modified  this  prayer 
by  adding  to  It  the  following:  "unless  they 
farther  find  that  Mrs.  Catharine  Staylor  ex- 
pressly promised  the  plaintiff  that  the  plain- 
tiff wonld  be  paid  for  her  services  at  Mrs. 
Staylor's  death."  It  is  contended  there  was 
na  evidence  to  support  this  modification. 
But  we  And  that  John  Staylor,  a  witness, 
after  giving  testimony  tending  to  establish 
the  claim  made  by  the  appellee  according 
to  her  statement  of  claim,  testified  that  after 
the  appellee  entered  upon  service  for  Mrs. 
Staylor,  and  bad  remained  there  for  a  time, 
she,  in  the  lang^uage  of  the  witness,  "got 
fussing  about  money,  and  said  she  wanted 
money,  and  her  aimt  told  her  she  could  not 
give  it  to  her  now,  but  said  she  wonld  give 
it  to  her  at  her  death.  She  said  she  had  it 
in  her  will."  He  also  testified  that  after  this 
tun"  about  money  the  appellee  left  the 
home  of  Mrs.  Staylor,  and  returned  again 
to  Mrs.  Staylor's  service  upon  the  latter's 
Kqnest  This  testimony  afforded  a  basis  for 
the  hypothesis  of  the  court's  modification  of 
this  eleventh  prayer.  In  the  case  of  Gill  v. 
Staylor,  93  Md.  453,  49  Atl.  660,  In  which  the 
administrator  of  Mrs.  Staylor  was  sued,  as 


he  Is  In  the  case  at  bar,  for  the  value  of 
services  rendered  to  his  Intestate  In  her  life- 
time, the  trial  court,  upon  a  very  similar 
condition  of  proof,  attached  to  one  of  the 
prayers  offered  by  the  appellant  a  modifica- 
tion to  the  same  effect  as,  and  In  almost 
identical  terms  with,  the  one  we  have  un- 
der consideration;  and  the  same  was  approv- 
ed by  this  court  We  see  no  reason  why 
the  part  of  the  instruction  in  that  case  which 
was  embodied  in  the  court's  modification 
Is  not  equally  appropriate  here.  We  find  no 
error  In  this  action  of  the  court 

The  tenth  prayer  of  the  appellant,  which 
was  rejected  by  the  trial  court,  was.  In  sub- 
stance and  effect,  the  same  as  bis  eleventh 
prayer  as  offered.  By  the  court's  action  on 
the  eleventh  prayer,  the  appellant  got  the 
benefit  of  the  proposition  of  law  embodied 
In  these  two  prayers,  as  far  as  he  was,  upon 
the  evidence,  entitled  to  the  same.  There 
was  no  error,  therefore,  in  the  court's  action 
as  to  this  tenth  prayer. 

Before  adverting  to  other  prayers  embra- 
ced In  the  appellant's  ninth  exception,  the 
exceptions  to  evidence  will  be  disposed  of. 
In  the  first  exception,  the  question  objected 
to  was,  did  Mrs.  Staylor  herself  do  work 
about  the  house  while  appellee  was  with 
her?  The  fourth  was  to  the  question,  were 
there  other  servants  about  the  house?  And 
the  eighth  was  whether  anything  was  done 
to  educate  the  appellee— was  she  sent  to 
school?  There  was  no  error  In  overruling 
these  objections.  The  ground  of  the  appel- 
lee's suit  was  that  she  was  in  the  house 
and  family  of  Mrs.  Staylor  by  reason  of  be- 
ing employed  as  a  domestic;  and  Inquiries 
whether  there  was  any  one  else  about  the 
household  to  do,  or  who  did,  the  sort  of 
service  Indicated  In  such  employment  and 
whether  the  appellee  was  sent  to  school,  or 
remained  uninterruptedly  at  the  place  of 
service,  elicited  evidence  which,  together 
with  the  evidence  In  the  case  as  to  the  char- 
acter and  amount  of  service  rendered  by 
her  while  with  Mrs.  Staylor,  tended  to  show 
what  her  position  In  the  household  of  Mrs. 
Staylor  really  was.  The  second,  third,  and 
seventh  exceptions  were  to  questions  intend- 
ed to  elicit  evidence  that  Mrs.  Staylor's 
relationship  to  the  appellee  was  of  the  half 
blood.  This  evidence  would  seem  to  have 
no  probative  force  as  to  any  issue  In  the 
cause  at  the  time  It  was  offered,  or  as  the 
case  then  stood;  but  it  had  been  testified 
that  the  appellee  was  a  niece  of  Mrs.  Stay- 
lor, and  It  could  at  least  do  no  harm  to  have 
It  explained  exactly  what  the  relationship 
was.  Especially  was  this  so  In  view  of  the 
theory  upon  which  the  appellant's  proof  proi- 
ceeded,  which  was  that  the  appellee  was  not 
with  Mrs.  Staylor  as  a  domestic,  but  as  a 
relative  and  member  of  her  family.  In  con- 
nection with  such  proof,  it  was  not  Inap- 
propriate to  have  the  exact  relationship  of 
the  parties  in  question  explained,  for  what 
it  miight  be  worth,  though  It  might  reflect  but 
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little  npon  tbe  Issues  in  the  cause,  under 
the  circumstances  of  this  case.  There  is 
therefore  no  cause  for  reyersal,  at  least,  in 
the  action  of  the  court  in  the  matter  of  these 
exceptions.  The  fiflih  exception  was  to  the 
evidence  given  by  a  Mrs.  Lafferty,  in  which 
she  testified  to  conversations  tiad  with  Mrs. 
Staylor  In  reference  to  the  appellee,  one  of 
which  conversations  occurred  about  three 
weeks  before  Mrs.  Staylor  died.  She  testi- 
fied to  statements  made  by  Mrs.  Staylor  to 
the  effect  that  she  (Mrs.  Staylor)  bad  not 
given  the  appellee  anything  for  her  services. 
The  appellee  had  offered  evidence  tending 
to  show  that  she  had  rendered  services  for 
Mrs.  Staylor,  and  that  these  services  were 
to  be  paid  for.  The  admissions  testified  to 
by  this  last-named  witness  went  to  the  ap- 
pellee's whole  case— all  of  them  to  the  mer- 
its, and  some  of  them  to  the  appellee's  repli- 
cation to  the  plea  of  tbe  statute.  It  was  a 
part  of  the  appellee's  case  to  show  that  she 
had  received  no  payment  for  her  services, 
and  that  this  Iiad  been  admitted  by  Mrs. 
Staylor  within  time  before  suit  brought  to 
sustain  her  replication  of  new  promise.  The 
evidence  in  question  was  therefore  directly 
in  support  of  the  Issues  on  triaL  The  sixth 
exception  is  to  an  offer  by  the  appellee  of 
evidence  to  show  what  was  the  reasonable 
value  of  such  services  as  it  had  been  testi- 
fied, In  the  course  of  the  trial,,  that  the  ap- 
pellee rendered  during  her  stay  with  Mrs. 
Staylor.  The  objection  to  this  offer  of  evi- 
dence is  based  upon  tbe  same  reason  and 
theory  as  are  the  third  and  fifth  prayers  of 
the  appellant,  which  were  rejected  by  the 
court.  The  ground  of  the  objection  Is  that 
the  appellee's  bill  of  particulars  shows  that 
the  services,  for  the  value  of  which  the  ap- 
pellee sues,  were  rendered  under  a  special 
agreement,  according  to  which  the  appellee 
must  recover,  or  not  recover  at  all,  and  that 
consequently  no  evidence  is  admissible  to 
show  what  is  the  reasonable  value  of  the 
services  in  question,  because  this  would  be 
to  allow  a  recovery  by  the  appellee  upon 
a  quantum  meruit  Now,  it  is  to  be  ob- 
served that,  assuming  that  the  bill  of  par- 
ticulars does  set  out  a  special  contract,  this 
contract  has  been  fully  executed,  as  to  the 
rendering  of  tbe  services,  and  nothing  re- 
mains to  be  done  under  it,  except  the  pay- 
ment of  the  compensation  due  for  the  serv- 
ices so  rendered.  The  contract  was  not  spe- 
cific in  its  terms,  fixing  a  period  within 
which  it  was  to  be  performed,  and  defining 
Just  what  the  services  were  that  were  to  be 
rendered  under  it  The  time  during  which 
the  services  were  to  be  rendered  was  left 
indefinite,  and  the  employment  was  a  gen- 
eral one,  as  a  domestic.  Under  such  a  con- 
tract there  can  be  no  way  of  ascertaining 
the  extent,  character,  and  value  of  services 
actually  rendered,  except  by  proof  such  as 
was  proposed  to  be  introduced  here,  and 
made  the  subject  of  the  exception  now  under 
consideration.    It  was  incumbent  upon  the 


appellee  to  show  the  character  of  lerYlces 
actually  rendered,  and  it  was  Just  as  neces- 
sary tliat  tbe  value  of  them  should  be 
shown.  There  could  have  been  no  recovery 
for  larger  compensation  tlian  the  appdlee 
had  claimed  In  the  bill  of  particulars,  but 
wltUn  tliat  claim  she  would  have  been 
entitled  to  recover  for  services  actually  ren- 
dered by  her  and  accepted  by  Mrs.  Staylor, 
according  to  theh:  extent  and  value,  provid- 
ed they  were  not  "other  and  different  serv- 
ices" from  those  claimed  for  in  the  bill  of 
particulars,  and  had  been  rendered  with  the 
intention  on  her  part  to  charge  for  them, 
and  the  expectation  on  Mrs.  Staylor' s  part 
to  pay  for  them.  Ail  question  as  to  the 
admissibility  of  tbe  evidence  under  consider- 
ation, or  as  to  the  action  of  the  trial  cotu-t 
upon  the  prayers  that  have  been  referred 
to  In  this  connection.  Is  concluded  by  tbe 
case  of  Fairfax-Forrest  Mining  &  Manufg. 
Co.  V.  Chambers,  75  Md.  604,  23  Atl.  1024.  • 
In  that  case  the  court  was  dealing  with  a 
bill  of  particulars  of  like  character  and  ef- 
fect as  the  particulars  in  the  case  at  bar. 
and,  in  reference  to  tbe  Identical  question 
which  is  here  raised  in  the  sixth  exception 
to  evidence  as  to  tbe  admissibility  of  evi- 
dence to  prove  the  value  of  services  actually 
rendered,  this  court  said,  ttirough  Judge 
Robinson,  "Evidence  as  to  the  nature  and 
character  of  the  services,  and  what  would 
be  a  fair  and  reasonable  compensation  there- 
for, was  admissible  In  evidence."  Judge 
Robinson  also  said  that,  for  the  services  ren- 
dered, the  plaintiff  in  that  case  "was,  beyond 
question,  entitled  to  recover,  irrespective  al- 
together of  the  contract  itself."  Again,  in 
dealing  with  a  prayer  in  that  case  which 
had  t>een  rejected,  and  which  asserted  tbe 
proposition  that,  to  entitle  the  plaintiff  to 
recover,  he  had  to  prove  the  contract  set  out 
in  the  bill  of  particulars,  the  court  further 
said,  after  criticising  the  prayer  In  other  par- 
ticulars, "we  are  not  to  be  understood  as 
meaning  that  the  right  of  the  plaintiff  to 
recover  in  an  action  of  assumpsit  depended 
npon  bis  being  able  to  prove  the  agreement 
under  which  his  services  were  rendered.  On 
the  contrary,  if  services  were  actually  ren- 
dered by  htm  and  accepted  by  the  defendant 
he  was  entitled  to  recover  compensation  for 
such  services.  Independent  altogether  of  the 
special  agreement."  Then,  after  speaking 
of  the  office  and  effect  of  the  bill  of  particu- 
lars, and  saying  that  the  plaintiff  could  not 
"recover  for  other  and  different  services,  nor 
could  he  offer  evidence  of  any  other  claim 
or  demand,"  the  court  further  said:  "But 
the  bill  of  particulars  did  not  prevent  the 
plaintiff  from  recovering  under  the  common 
counts  if  the  special  contract  was  executed, 
or,  in  other  words,  if  the  services  under  it 
had  been  fully  rendered,  and  nothing  re- 
mained to  be  done  but  the  payment  of  the 
money  by  the  defendant"  This  would 
seem  to  make  clear  the  correctness  of  the 
ruling  of  the  court  below  upon  the  sixth  ex- 
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ceptlon  to  evidence,  and  upon  the  tblrd  and 
fifth  prayers  of  tbe  appellant.  The  case  of 
School  Commra.  v.  Adame,  43  Md.  340,  much 
relied  upon  by  tbe  appellant  here.  Is  not  in 
point  In  that  case  this  court  said  there  vas 
error  In  the  ruling  of  the  court  below,  be- 
caoae  tbe  plaintiff  there  had  been  allowed  to 
recover  for  "other  and  different  servlceB" 
from  thoae  that  fell  within  the  description 
given  in  tbe  bill  of  particulars.  From  what 
has  been  said,  no  special  comment  need  be 
made  upon  the  second,  sixth,  and  seventh 
prayers  of  the  appellant  They  were  prop- 
erly rejected.  It  remains  only  to  make  ref- 
erence to  tbe  one  Instruction  granted  by  the 
conrt  below  at  the  instance  of  the  appellee, 
of  -which  It  need  only  be  said  that  it  was 
based  npon  the  evidence  in  the  cause,  and 
ItB  special  form  received  the  approval  of  this 
court  in  the  case  of  Gill  v.  Staylor,  93  Md. 
453.  49  Atl.  650. 

It  follows  from  tbe  foregoing  views  that 
the  Judgment  of  the  court  below  must  be 
sfflrmed.  Judgment  afllrmed,  with  costs,  to 
the  appellee. 


CAXNON  V.  BRUSH  BLEOTRIO  00.  OF 
BAIiTIMOKE  et  al. 

(Conrt  of  Appeals  of  Maryland.    Jan.  22, 1903.) 

CORPORATIONS— GONSOUDATION—ILLBaAIi  IN- 
CORPORATION PKOCBBDINOa-RBliATION  Of 
STOCKHOLDERS  INTER  SE3B— ACTS  OF  DI- 
RECTORS—PRAtJD— EVIDENCE. 

1.  Where  a  consolidated  corporation  was 
formed  from  two  other  supposed  corporations, 
irbicb  in  fact  never  had  auy  legal  existence,  the 
riichts  of  stockholders  of  such  consolidated  cor- 
poration inter  sese  should  be  governed  by  the 
soppoaed  charter*  of  the  corporations,  and  laws 
of  tbe  state  relating  thereto,  and  not  by  the 
mlet  governing  partners;  nor  should  the  man- 
ngmg  directors  be  treated  as  agents  of  the  stock- 
bolders. 

2.  The  B.  Electric  Company  purchased  a  ma- 
jority of  the  stock  of  the  U.  Electric  Company 
to  prevent  competition,  and  some  time  thereaft- 
er, on  the  B.  Company's  plant  being  destroyed 
hy  fire,  its  directors,  who  also  managed  the  U. 
Company,  directed  that  the  latter  should  not 
take  any  more  business  until  further  orders 
from  such  directors.  The  -B.  Company,  there- 
after nsed  the  machinery  of  the  tJ.  Company  to 
fnmisb  power  to  its  cuatomers,  and  its  directors 
lixed  a  price  of  $1,500  per  month  for  the  use  of 
Fiicb  power.  Plaintiff,  a  dissenting  stockhold- 
er of  the  U.  Company,  objected  to  this  allow- 
ance, but  only  requested  that  It  be  increased 
t'l*)  per  month,  which  was  denied.  Etld,  that 
sncb  (acts  did  not  show  that  such  price  was  un- 
f.iir  or  unreasonable. 

X  Where  a  competing  electric  light  company 
purrbased  a  majority  of  the  stock  of  the  U. 
Company,  and,  on  the  burning  of  the  former's 
plant,  notified  tbe  TJ.  Company  not  to  take  any 
more  lights  until  notified  to  do  so,  but  tbe  u. 
Company's  bookkeeper  testified  that  the  com- 
pany bad  no  capacity  for  more  lights,  said  or- 
oer  did  not  show  that  the  competing  company 
Tu  managing  the  U.  Company  for  the  benefit 
It  tbe  former's  stockholders  at  the  expense  of 
(be  latter. 

4.  Where  the  B.  Electric  Company  owned  a 
controlling  interest  in  the  V.  Electric  Company, 
iritb  which  it  was  in  competition,  and  the  plant 
of  tbe  B.  Company  was  destroyed  by  fire,  the 
(set  that  the  directors  of  the  U.  Company,  who 


were  also  directors  of  the  B.  Company,  used  the 
TJ.  Company's  fimd  in  redeeming  the  ground  rent 
on  the  TJ.  Company's  works,  instead  of  increasing 
the  U.  Company's  capacity  by  purchasing  more 
machinery,  so  that  it  could  reap  the  benefit 
of  the  B.  Company's  misfortune,"  did  not  show 
that  the  B.  Company  was  fraudulently  using  the 
n.  Company  for  its  benefit,  at  the  expense  of 
the  TJ.  Company's  stockholders. 

6.  Where  a  ralnable  contract  for  furnishing 
electric  power,  lost  by  the  T7.  Electric  Com- 
pany without  any  fault  or  act  of  the  B.  Com- 
pany, which  owned  a  controlling  Interest  in  tbe 
U.  Company,  was  thereafter  obtained  by  the  B. 
Company,  the  fact  that  the  B.  Coinpany  enter- 
ed into  an  agreement  with  the  TJ.  Company  -to 
supply  the  power  required  by  the  contract  at 
66  pa-  cent,  of  the  price  received  t>y  the  B. 
Company,  in  tbe  absence  of  any  showing  that 
the  TJ.  Company  incurred  any  loss  in  supplying 
such  powei',  did  not  indicate  a  fraudulent  design 
of  the  B.  Company  to  injure  the  TJ.  Company. 

6.  Where  the  B.  EJlectric  Company  owned  a 
controlling  interest  in  the  U.  Electric  Company, 
with  which  it  was  in  competition,  the  fact  that 
the  latter  had  extended  its  lines  on  certain 
streets  of  the  d^  in  which  it  was  located  did 
not  prevent  the  B.  Company,  in  the  exercise  of 
fair  competition,  from  rightfully  constructing 
its  lines  on  the  same  street  to  serve  its  custom- 
ers thereon. 

Appeal  from  circuit  court  No.  2  of  Balti- 
more city;  J.  Upshur  Dennis,  Judge.  / 

Suit  by  Thomas  J.  Cannon  against  the 
Brush  Electric  Company  of  Baltimore  and 
others  for  tbe  appointment  of  a  receiver  of 
the  United  States  Electric  Power  &  Light 
Company  of  Baltimore  City,  and  to  recover 
damages  from  the  Brush  Electric  Company 
of  Baltimore  for  alleged  Injuries  and  unfair 
competition.  From  a  Judgment  on  an  au- 
ditor's report  In  favor  of  defendant  Brush 
Electric  Company,  plaintiff  appeals.  Affirm- 
ed. 

The  following  Is  the  report  of  the  auditor, 
referred  to  in  the  opinion: 

"Tbe  bill  of  complainant  alleges,  among 
other  things,  that  the  complainant  and  de- 
fendants are  copartners,  as  tbe  attempted 
Incorporation  of  tbe  consolidated  company, 
the  United  States  Electric  Power  &  Light 
Company,  Is  void.  Tbe  conrt,  by.  decree 
of  November  26,  1807,  has  decided  that  the 
said  United  States  Electric  Power  &  Light 
Company  was  not  duly  Incorporated,  and  did 
not  acquire  and  possess  the  powers  and 
rights  of  a  legally  Incorporated  company  un- 
der the  kiwB  of  Maryland.  The  auditor  does 
not  understand,  bowever,  that  the  court  has 
as  yet  considered  and  determined  whether  or 
not  the  parties  Interested  In  the  said  com- 
pany are,  as  inter  sese,  copartners,  or  what 
is  their  legal  status  as  regards  each  other. 
Tbe  facts  are:  On  October  8,  1881,  the  Unit- 
ed States  Electric  Light  Company  attempted 
to  incorporate  under  the  general  law,  and  on 
September  5,  1885,  tbe  United  States  Elec- 
tric Lighting  Company  made  a  similar  at- 
tempt; and  on  October  21st,  1885,  the  pres- 
ent company,  the  United  States  Electric 
Power  &  Light  Company,  was  attempted  to 
be  formed  by  a  consolidation  of  tbe  two  for- 
mer companies.  By  the  terms  of  tbe  pre- 
tended articles  of  consolidation  tbe  present 
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company  waB  to  have  a  capital  stock  at  five 
thousand  Bharee,  of  one  hundred  dollars 
each,  and  Its  board  ot  directors  was  to  oon^ 
slst  of  nine  of  Its  shareholders.  Under  these 
attempted  IneorporatlonB  the  United  States 
EUectrlc  Power  &  Light  Company  erected 
works  and  proceeded  to  furnish  light  and 
electric  power  In  Baltimore  City.  On  Ifarch 
7,  1882,  the  Brush  Electric  Company  made  a 
siinUar  attempt  to  incorporate  under  the 
general  law,  and  in  1890  applied  to  the  Legis- 
lature to  validate  its  attempted  Incorpora- 
tion, which  the  Legislature  did  March  31, 
1890.  Laws  1890,  c.  233.  In  1886  the  Brush 
Company  purchased  from  certain  stockhold- 
ers 2,784  shares  of  the  United  States  Elec- 
tric Power  A  Light  Company,  and  thus  ob- 
tained a  controlling  interest  in  the  United 
States  Company. 

"Under  this  state  of  facts,  the  question 
arises,  what  was  the  relation  thus  created 
between  the  Brush  Company  and  those  inter- 
ested In  the  United  States  Electric  Power  & 
Light  Company?  As  to  third  parties  who 
bad  dealings  with  or  became  creditors  of 
the  United  States  Company,  there  can  be 
no  doubt  that  the  relation  would  be  that  of 
quasi  copartners.  1  Lindley  on  Part.  p.  25. 
But  as  between  themselves  the  conditions 
seem  to  lack  many  of  the  elements  which 
go  to  create  the  relation  of  copartners. 
Thompson  on  Corporations,  vol.  1,  sec.  14, 
states  as  follows  the  difference  between  a 
corporation  and  a  partnership:  '(1)  Its  mem- 
bers may,  in  general,  without  restraint,  by 
transferring  their  shares,  introduce  other 
persons  in  their  stead,'  etc.  '(2)  The  mem- 
bers of  a  partnership  are  a|;ents  of  the  part- 
nership firm,  whereas  in  a  corporation  they 
only  act  through  the  agency  of  a  board  of  di- 
rectors,' etc.  '(3)  The  partners  are  liable  in 
their  private  estates,  for  debts,'  etc.  And 
furthermore,  as  between  the  parties  them- 
selves, the  mere,  fact  of  sharing  in  the  prof- 
its will  not  create  a  partnership  between  the 
parties .  themselves,  as  to  the  property,  con- 
trary to  their  intention.  Berthold  v.  Glold- 
smlth,  24  How.  537,  16  L.  Ed.  762.  And 
again,  t)etween  the  parties  themselves  the 
test  has  always  been  their  actual  intent 
Culley  V.  Edwards,  44  Ark.  424,  51  Am.  Bep. 
614;  Waring  et  al.  v.  Nat  Marine  Bank,  74 
Md.  278,  22  Atl.  140.  That  there  was  no  in- 
tention or  understanding  of  the  Brush  Com- 
pany, or  those  representing  it  when  it 
bought  iiito  the  United  States  Company,  to 
become  partners  with  their  other  co-share- 
holders in  the  latter  company,  is  clear  from 
the  evidence;  nor  is  there  a  particle  of  evi- 
dence to  show  that  anyone  connected  with 
either  company  supposed  or  intended  at  the 
time  of  said  purchase  of  stock  by  the  Brush 
Company  that  a  copartnership  was  thereby 
formed  as  between  themselves.  But  all  par- 
ties, up  to  the  filing  of  the  present  bill,  treat- 
ed the  United  States  Company  as  a  duly  In- 
corporated company,  the  stiares  of  which 
were  sold,  dealt  in,  and  transferred  without 


the  consent  or  prohibition  of  the  other  sliare- 
holders.  The  affairs  of  the  concern  were 
governed  by  a  tioard  of  directors  elected  by 
the  shareholders  according  to  the  number  of 
shares  held.  In  view  of  the  fact  that  the 
incorporation  of  the  United  States  Company 
lias  been  fonnd  to  have  been  void,  and  that 
there  was  no  intention  of  the  parties  to 
become  copartners  as  between  themselves,  it 
appears  to  the  auditor  that  the  shareholders 
In  this  unincorporated  company  should  be 
treated  as  members  of  a  voluntary  associa- 
tion, who  have  by  their  acts  agreed  to  con- 
duct its  affairs,  as  between  themselves,  as  a 
corporation,  the  interests  In  which  are  rep- 
resented by  shares  of  stock,  and  the  manage- 
ment of  which  lias  by  them  been  confided  to 
the  board  of  nine  directors,  and  that  the 
written  terms  upon  which  they  have  agreed 
to  conduct  the  association  are  to  be  found  In 
the  pretended  charter  and  the  by-laws  of 
the  association.  If  the  auditor  Is  right  In 
this  view  of  the  case,  then,  as  between  the 
controlling  shareholdo:,  the  Brush  Company, 
a  duly  Incorporated  company,  and  the  share- 
holders of  the  United  States  Company,  who, 
as  above  stated,  had  conducted  the  United 
States  Company  as  a  corporation,  it  would 
appear  that  the  principles  of  law  which 
govern  the  dealings  of  one  corporation  with 
that  of  another  corporation  are  the  proper 
principles  to  apply  to  this  case. 

"The  bill  of  complaint  after  alleging,  as 
above  stated,  that  the  parties  are  to  be  con- 
sidered, inter  sese,  as  partners,  goes  on  to 
charge  that  the  Brush  Company,  in  buying 
a  controlling  number  of  shares  in  the  United 
States  Company,  did  so  'with  the  intent  and 
for  the  puriwse  of  securing  to  itself  the  con- 
trol of  said  United  States  Company,  and  of 
its  property  and  business  and  of  withdraw- 
ing it  from  competition  vrifh  said  Brush 
Company,'  etc.,  and  that  the  Brush  Company 
elected  a  board  of  directors,  a  majority  of 
whom  were  representatives  of  said  Brush 
Company,  and  that  said  Brush  Company  has 
for  several  years  past  conducted  the  busi- 
ness of  said  United  States  Company  for  Its 
own  advantage,  without  regard  to  the  bene- 
fit or  advantage  of  the  United  States  Comx>a- 
ny,  and  has  excluded  the  members  of  the 
United  States  Company  from  participation 
In  the  management  or  control  of  said  busi- 
ness, and  from  sharing  in  any  benefit  there- 
from, and  that  the  Brush  Company  is  seek- 
ing to  destroy  the  United  States  Company  and 
take  its  business  for  said  Brush  Company; 
that  it  took  from  the  United  States  Company 
the  business  of  the  Northern  Central  Railway 
Company,  and  that  in  consequence  of  this 
tlie  United  States  Company  is  now  running 
at  a  loss,  and  that  it  has  taken  other  light- 
ing contracts  from  said  United  States  Com- 
pany, and  it  has  caused  certain  of  the  poles 
and  lines  of  said  United  States  Company  to 
be  taken  down,  and  it  has  borrowed  large 
sums  of  money  from  the  United  States  Com- 
pany; that  when  the  cen^l  statton  of  the 
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Brush  Company  was  destroyed  hy  fire  (Oc- 
tob»  13,  1893),  It  required  the  United  States 
Company  to  furnish  the  Brush  Company's 
cnstomera  with  electric  current,  and  paid 
the  United  States  Company  for  it  at  rates 
wholly  Inadequate  for  IJie  service,  and 
forced  the  machinery  of  United  States  Com- 
pany beyond  Its  power  capacity,  and  there- 
by greatly  Injured  ttie  same,  and  thus  caused 
its  serrice  to  be  Inferior  and  unsatisfactory, 
and  created  dissatisfaction  among  its  cus- 
tomers, resulting  In  loss  of  business  and  rev- 
enue. The  bill  then  prays  for  an  accounting 
by  the  Brush  Company  of  all  business.  In- 
come, services,  and  profits  taken  as  afore- 
said, and  for  a  dissolution  and  winding  up  of 
the  alleged  copartnership,  and  the  appoint- 
ment of  a  receiver. 

"Such  being  the  allegations  of  the  bill,  this 
case  would  seem  to  be  similar  to  that  of 
Booth  et  al.  v.  Bobinson  et  al.,  S6  Md.  419, 
with  this  exception:  That  the  company  (the 
Powhatan  Steamboat  Company)  which  it  is 
alleged  was  wrecked  by  mismanagement  of 
the  directors  of  another  company  was  a 
duly  Incorporated  company,  whereas  In  the 
present  case  the  United  States  Company 
was  an  unincorporated  company  or.  associa- 
tion, but  which,  as  between  its  members, 
was  carried  on  and  conducted  on  the  same 
principles  and  under  the  same  form  of  man- 
agement as  a  corporation.  In  fact,  the 
whole  foundation  of  the  allegations  Is  that, 
under  the  form  of  management  established 
by  the  shareholders  of  the  United  States 
Company,  the  Brush  Company  was  enabled, 
through  owning  the  greatest  Interest  in  the 
United  States  Company,  to  elect  a  majority 
of  the  managing  agents  of  that  company, 
which  was  designated  as  a  board  of  direct- 
on,  and  that  as  such  agents  they  misman- 
aged its  affairs.'  In  Booth  v.  Bobinson,  65 
Md.  437,  the  court  (Judge  Alvey),  in  refer- 
ring to  the  case  of  The  Charitable  Corpora- 
tion V.  Sutton,  2  Atk.  400,  says:  'In  that 
case;Lord  Hardwicke,  In  defining  the  degree 
of  care  and  fidelity  required  of  a  director, 
and  for  what  nature  of  default  he  may  be 
liable,  referred  to  the  doctrine  of  the  civil 
law  upon  the  subject  By  that  law  it  Is 
declared  that  those  who  are  named  by  com- 
panies and  corporations  to  have  the  direc- 
tions of  their  affairs  are  obliged  to  the  same 
care  and  diligence  as  factors  or  agents,  and 
they  are  answerable  not  only  for  any  fraud 
and  gross  negligence  which  they  may  be 
guilty  of,  but  also  for  all  faults  that  are  con- 
traty  to  the  care  required  of  them.  1  Do- 
mat,  2  b,  til  3,  sec.  2,  art  1.  And  In  the 
Case  of  Sutton  the  lord  chancellor  held  that 
directors  of  a  corporation  are  liable  in  equi- 
ty to  the  corporation  not  only  for  gross 
frauds  and  breaches  of  trust  whereby  the 
assets  of  the  corporation  are  wasted,  but 
are  also  liable  to  the  corporation  if  the  assets 
of  the  corporation  have  been  wasted  by  neg- 
Usence  on  their  part  so  gross  as  to  amount 
to  a  breach  of  trust     This  is  the  leading 


case  upon  the  subject,  and  In  which  the  law 
Is  as  strongly  laid  down  as  In  any  subse- 
quent case.'  And  on  page  438  the  court,  con- 
tinuing, says:  'In  the  case  of  Overend  v. 
Gumey,  L.  B.  4  Ch.  701,  and  the  same  case 
on  appeal  reported  as  Overend  v.  Glbb,  Ii. 
B.  6  H.  L.  480,  where  the  question, was  most 
elaborately  discussed  in  respect  to  the  neg- 
ligence of  directors,  it  was  held  that  facts 
which  may  show  imprudence  In  the  exercise 
of  powers  clearly  conferred  upon  directors 
will  not  subject  them  to  personal  re^>onsi- 
bility;  but  if  the  Imprudence  be  so  great 
and  manifest  as  to  amount  to  crassa  negli- 
gentla,  and  consequently  a  breach  of  trust 
personal  responsibility  will  be  Incurred.  In- 
deed, all  cases  agree  that  directors  are  not 
liable  for  the  consequence  of  unwise  or  in- 
discreet n&nagement  If  their  conduct  is  en- 
tirely due  to  mere  default  or  mistakes  of 
Judgment  And  the  onus  of  proof  of  fraud, 
combination,  or  gross  negligence,  to  render 
the  directors  personally  liable.  Is  upon  the 
party  making  the  charge,  and  the  proof  must 
be  clear  and  manifest  Turquand  v.  llar- 
shall,  Ii.  E.  4  Ch.  376;  Overend  v.  Glbb,  L. 
B.  5  H.  L.  480;  Hodges  v.  New  England 
Screw  Co.,  1  B.  I.  312  [53  Am.  Dec.  624].' 
Although  the  court,  as  above  stated,  was 
discussing  that  phase  of  the  case  which 
charged  the  directors  Bobinson  and  Shoe- 
maker with  a  personal  liability.  It  also  ap- 
plied these  principles  in  reviewing  these 
facts  to  the  liability  of  the  defendant  com- 
pany, the  steam  packet  company,  represent- 
ed by  said  Bobinson  and  Shoemaker.  And 
continuiitg,  the  court,  on  page  439,  says: 
'In  this  case  the  fact  that  Bobinson  and 
Shoemaker  were  stockholders  and  directors 
in  the  steam  packet  company,  as  well  as  in 
the  Powhatan  Company,  and  participated  in 
the  transactions  between  the  two  companies, 
with  certain  interests  in  other  companies, 
supposed  to  be  interested,  would  seem  to 
constitute  the  main  foundation  for  the  prin- 
cipal charges  of  the  bill.  And  if  it  be  true, 
as  charged  by  the  plaintiffs,  that  the  two 
defendants,  Bobinson  and  Shoemaker,  act- 
ing for  and  in  behalf  of  the  steam  packet 
company,  did  purchase  the  stock  in  the  Pow- 
hatan Company,  and  procured  themselves  to 
be  elected  directors  therein,  for  the  purpose 
of  getting  control  of  the  management  of  that 
corporation,  and  by  that  means  to  make  it 
subservient  to  the  interest  of  rival  compa- 
nies, or  with  the  design  of  making  Insolvent 
and  utterly  breaking  down  the  corporation 
altogether,  and  thus  getting  rid  of  competi- 
tion, no  more  flagrant  fraud  could  be  per- 
petrated; and  tho-e  can  be  no  question  but 
that  for  all  loss  to  the  company  or  its  stock- 
holders, resulting  from  the  carrying  out  of 
such  device  or  contrivance,  the  guilty  par- 
ties should  be  held  responsible  to  the  fullest 
extent  allowed  by  the  law.  Not  only  would 
there  be  Incurred  a  personal  responsibility 
by  the  directors  or  agents  participating  in 
the  wrong,  but  If  such  a  scheme  were  de- 
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vised  and  executed  at  the  Instance  or  on  be- 
half of  another  corporation,  deriving  its 
powers  and  franchises  from  the  state,  such 
cohduct  would  be  a  fraud  upon  the  state; 
and.  In  addition  to  incurring  civil  liability 
for  the  injury  done,  such  conduct  would 
subject  the  offending  corporation  to  the  pen- 
alty of  misuser  or  abuser  of  Its  franchises. 
A  corporation  cannot  be  allowed  to  do  in- 
directly and  covertly  what  it  is  not  author- 
ized to  do  directly  and  openly.  Such  is  the 
law,  as  applicable  to  the  case,  as  stated  in 
the  bill.  But  if,  upon  the  proof,  there  is  a 
failure  to  establish  the  fraudulent  design 
or  purpose  alleged  to  have  characterized  the 
various  acts  and  transactions  done  and  in- 
stigated by  the  two  directors  named,  the 
whole  foundation  falls.  For,  we  have  seen, 
mere  indiscretion,  want  of  skill  or  foresight, 
or  mistake  of  Judgment,  In  the  conduct  of 
the  affairs  of  the  corporation,  afford  no 
ground  of  personal  liability  on  the  part  of 
the  directors.  And  upon  the  question  of  the 
fraudulent  intent  or  design  charged,  thougB 
it  be  true  that  these  two  directors  represent- 
ed both  corporations— in  the  one,  being  two 
of  a  board  of  eight  directors;  and  in  the 
other,  two  of  a  board  of  six  directors— this 
fact  alone,  wMle  it  should  subject  their  con- 
duct to  rigid  scrutiny  by  the  court,  does 
not  afford  ground  of  presumption  against  the 
legality  and  the  fairness  of  the  dealings  and 
transactions  between  the  two  companies. 
The  two  companies  were  certainly  compe- 
tent to  contract  the  one  with  the  other,  and 
the  two  directors  whose  conduct  Is  in  ques- 
tion were  interested  in  both  companies,  and, 
by  their  relation  to  and  official  positions  in 
them,  they  owed  duties  and 'were  bound  to 
be  faithful  alike  to  both.  Therefore,  while 
acting  within  the  scope  of  the  powers  dele- 
gated to  them  by  the  stockholders  of  the 
corporation,  there  is  no  presumption  of  ille- 
gality or  unfairness  in  their  dealings  and 
transactions  between  the  two  companies. 
They  were  the  chosen  agents  of  both,  and  to 
be  successful  in  any  attempt  to  impeach  the 
validity  of  their  acts,  with  a  view  of  making 
them  personally  responsible  either  to  the  cor- 
poration or  to  the  stockholders,  there  must 
be  distinct  charges  of  misconduct,  fully  sup- 
ported by  proof.  Adams  Mining  Co.  v.  Sen- 
ter,  26  Mich.  73;  U.  8.  Rolling  Stock  Co.  v. 
Atlantic  &  Great  Western  R.  Co.,  34  Ohio 
St  450,  32  Am.  Rep.  380.  This  case  is  alto- 
gether unlike  that  of  a  trustee,  agent,  or 
director  bargaining,  in  a  matter  of  personal 
advantage  to  himself  individually,  with  the 
party  reposing  the  confidence  in  him,  and 
where  it  is  incumbent  upon  him  to  show  that 
a  fair  and  reasonable  use  has  been  made  of 
that  confidence,  as  in  the  cases  of  The  Hoff- 
man Steam  Coal  Co.  v.  Cumbld.  Coal  &  Iron 
Co.,  16  Md.  456,  77  Am.  Dec.  311;  Cumbld. 
Coal  &  Iron  Co.  v.  Parish,  42  Md.  598;  Jack- 
son V.  Ludellng,  21  Wall.  616,  22  L.  Ed.  402.' 
The  auditor  has  quoted  thus  fully  from  the 
above  case  because  not  only  the  principles 


of  law  laid  down  appear  applicable  to  the 
present  case^  but  also  becanse  the  conclu- 
sions the  court  came  to  on  a  very  similar 
state  of  facts  in  tliat  case  are  the  same 
that  the  auditor  feels  compelled  to  arrive  at 
in  this  case. 

"In  the  account  which  the  complainant  lias 
submitted  to  the  auditor,  as  embodying  his 
claim,  the  Items  are  substantially  as  follows: 

1.  For  business  conduoted  from 

Oct.  1,  18>S,  to  Dec.  1.  UM..  |1M,2«S  66 
Int.  Dec.  1,  18M,  to  Nov.  L 

IWl   104,J47«6 

———  t35S,S]0  n 
This  claim  covers  the  period 

Immediately  succeedlns  the 

fire   at   the   Brush   Works, 

and  Is  a  claim  tor  the  use 

o(  part  o(  the  U.  8.  Works 

during  that  period,  but  (or 

which  use  the  Brush  Com- 

panr  had  paid  the  sum  o(. .  |  U,23S  SB 
Interest  on  which  Irom  Dec. 

31,    U94,    to    Nov.    1,    1901. 

was   6,425  75 

U,SB8  30 

Amount   forward..., |339,861  01 

5.  For  money  collected 

from  North  Avenue 

Railway,  etc.,  from 
.  Jan.     1.     1892,     to 

June  30,  1S93 ^8,969  M 

Interest  June  80,  US3, 

to  Nov.  1.  IMl....    4,484  64 

}  U,4St  6t 

Less  amount  paid  to 

V.  S.  Company....  66,448  76 
Interest  June  30,1893, 

to  Not.  1,  1101 3,224  87 

J.67»U 

1,780  50 

8.  Qross  profit  on  amount  ad- 
mitted by  Brush  Company 

to  have  been  realized  from 
the  business  of  the  North- 
ern Central  Railway  Com- 
pany, taken  by  the  Brush 
Company  from  United  States 
Company   t   1.638  n 

Intorest  July  80,  1896,  to  Nov. 

1,  UOl  486  64 

— —       1,013  87 
4.  Qroia  profits  on  business  ad- 
mitted by  the  Brush  Com- 
pany to  have  been  done  by 
It  on   Pennsylvania   avenue  ' 
and  Patterson  avenue,  1896  I      188  64 

Interest  July  80,  1896,  to  Nov. 
1.  1901  4408 

18868 

6.  Gross  profits  on  earnings  ad- 

mitted by  Brush   Company 

to    have    been    made    by    It  * 

from   sundry   customers   of 

United  States  Company t    8,463  68 

Interest  July  20,  1896,  to  Nov. 

1.   1901    < 782  88 

« 8.845  81 

«84»,07>  88 

"Much  Of  the  testimony  supposed  to  sup- 
port the  claim  for  the  items  2  and  5  is  found 
in  the  case  of  Davis  et  al.  v.  United  States 
Electric  Power  &  Light  Company  et  al.,  and 
where  these  very  questions  here  raised  have 
been  thoroughly  threshed  over  by  the  court 
In  Its  opinion.  77  Md.  35.  26  Aa  982.  For 
while  there  is  a  nominal  change  of  parties, 
the  complainant,  Davis,  in  the  one  case,  hav- 
ing, by  a  trade  of  United  States  Company 
stock  for  Viaduct  Manufacturing  Company 
stock,  transferred  his  stock  to  the  present 
complainant.  Cannon,  and  thus  although  the 
matters  may  not  strictly  be  considered  res 
adjudicata,  yet,  the  facts  being  the  same, 
although  the  parties  are  nominally  different. 

Digitized  by  CjOOQIC 


Md.) 


CANNON  v.  BBUSH  ELECTRIC  CO. 


125 


the  decision  most  be  the  same  In  this  case  as 
In  the  Davis  Case,  except  as  to  snch  new 
matter  as  may  have  been  Introduced  since 
then. 

"Item  2.  The  matter  of  the  transfer  of  the 
contract  for  serving  power  to  North  Avenue 
Railway  from  United  States  Company  to 
Brash  Company  Is  fully  considered  by  the 
court  In  Davis  v.  United  States  Company, 
and  the  conclusion  arrived  at  that  the  con- 
tract was  lost  by  a  policy  which  was  adopt- 
ed by  the  officers  of  the  United  States  Com- 
pany, inaugurated  for  the  benefit  of  that  com- 
pany,' and  exonerating  the  Brush  Company 
from  any  fraudulent  attempt  to  injure  the 
United  States  Company  by  making  an  Inde- 
pendent contract  with  the  North  Avenue 
Company  for  service.  The  present  claim,  by 
simply  extending  the  period  of  time  for 
trhlch  the  claim  Is  made,  seeks  to  open  that 
question  anew.  If,  however,  as  decided  In 
Davis  V.  United  States  Company,  the  Brush 
Company  had  a  perfect  right  to  make  the 
contract  with  the  North  Avenue  Company,  it 
Is  difficult  to  see  how  any  claim  can  be  set 
up  against  that  right  now.  The  contract, 
liowever,  subsequently  entered  into  between 
the  Brush  Company  and  the  United  States 
Comjiany,  whereby  the  United  States  Com- 
pany was  to  furnish  the  current  and  receive 
in  payment  69  per  cent,  of  the  amount  re- 
ceived by  the  Brush  Company  from  the  rail- 
road, may  In  this  case,  which  is  a  bill  for 
an  accounting,  be  a  matter  of  Inquiry.  This 
contract  and  the  rate  of  66  per  cent,  appear 
to  have  been  agreed  upon  after  a  consulta- 
tion between  the  officers  of  two  companies 
at  a  meeting  of  the  executive  committee  of 
the  United  States  Company,  at  which  Mr. 
Baldwin  and  Dr.  Whltrldge  appeared  to  act 
on  behalf  of  the  Brush  Company,  and  Mr. 
Clark,  who  presided,  and  Mr.  Kellhotz,  who 
was  present,  but  not  a  member  of  the  board, 
appeared  to  advocate  the  Interest  of  the 
United  States  Company.  Mr.  Kellhotz  relates 
what  occurred  as  follows:  'A  general  dls- 
cnsslon  as  to  the  cos):  of  operating  the  North 
.Uenne  Railway  Company's  generators  at 
the  station  was  entered  into  for  the  purpose 
of  determining  the  proper  proportion  of  the 
receipts  from  the  said  railway  company  that 
are  due  the  United  States  Electric  Power  & 
Ugbt  Company  for  operating  these  genera- 
tors for  the  Brush  Electric  Company.  Dr. 
Whltrldge  offered  the  following  resolution, 
which  was  seconded  by  Mr.  Baldwin:  That 
tlM  United  States  Electric  Power  &  Light 
Company  agree  to  operate  the  railway  gen- 
erators for  two-thirds  of  the  total  amount 
charged  the  North  Avenue  B|tllway  Com- 
pany on  account  of  this  service,  which  prop- 
osition will  be  acceptable  to  the  Brush  Com- 
pany. Mr.  Clark  objected  on  the  ground  that 
the  United  States  Electric  Power  &  Light 
Company  would  not  receive,  sufficient  com- 
pensation for  the  service  rendered.  The  vote 
was  as  follows:  Ayes,  Whitridge  and  Bald- 
win; nay,  Clark;   and  the  motion  was  car- 


ried.' Mr.  Kellhots  stated  to  Mr.  aark  that 
he  (Kellhotz)  thought  a  10  per  cent  collec- 
tion would  be  a  proper  charge  to  pay  the 
Brush  Company.  The  contention  on  the  part 
of  the  complainant  Is  that  as  the  above  res- 
olution was  carried  by  the  majority  of  the 
committee  representing  the  Brush  Interest, 
the  presumption  Is  that  It  was  unjudt  to  the 
United  States  Company.  The  court  how- 
ever. In  speaking  of  this  transaction,  says 
(Davis  v.  United  States  Electric  Power  & 
Ught  Co.,  77  Md.  48,  25  Atl.  986):  'The 
proof  leaves  It  somewhat  in  doubt  as  to 
whether  that  company  [United  States  Com- 
pany] incurred  loss  In  supplying  the  power 
under  the  new  contract;  the  weight  of  the 
evidence.  In  our  opinion,  being  that  It  did 
not  But  It  Is  shown  that  no  complaint  was 
ever  made  to  the  Brush  Company,  or  to  any 
one,  that  such  was  the  fact.'  The  United 
States  Company  continued  to  operate  under 
these  terms,'  and  to  receive  the  66  per  cent 
of  money  paid;  and  the  auditor,  therefore, 
does  not  see  any  reason  wlilch  would  author- 
ize him  in  reforming  this  contract. 

"The  fifth  Item,  being  for  money  received 
from  various  customers  of  the  United  States 
Company,  taken  from  it  by  the  Brush  Com- 
pany: This  claim  appears  to  be  the  same 
discussed  by  the  court  In  the  Davis  Case, 
pages  45,  46,  77  Md.,  25  Atl.  982,  in  reference 
to  the  order  that  all  applications  for  lights 
should'  be  referred  to  Mr.  Tudor,  secretary 
of  the  Brush,  as  they  had  formerly  been  re- 
ferred to  Mr.  Baker,  general  manager  of  both 
the  Brush  and  United  States  Company;  and 
the  charge  is  that  Mr.  Tudor  refused  to  al- 
low the  United  States  Company  to  have  such 
lights  as  Justly  belonged  to  it  The  court 
says  on  page  46,  77  Md.,  page  986,  25  Atl.: 
"We  do  not  undertake  to  pass  upon  the  cor- 
rectness of  Mr.  Tudor's  decisions  in  each  of 
the  cases  mentioned  In  the  testimony,  so  re- 
ferred to  him  by  the  secretary  of  the  United 
States  Company.  It  is  sufficient  for  this  case 
to  say  that  we  find  nothing  that  would  Jus- 
tify a  court  in  pronouncing  that  he  was  in- 
fluenced In  his  decision  by  such  motives  as 
were  discreditable  to  himself,  or  detrimental 
to  tlje  interest  of  the  •  stockholders  of  the 
Un}^^  States  Company.'  And  the  auditor 
has  found  nothing  in  the  evidence  taken  since 
the  DaVU  Case  to  show  any  fraudulent  In- 
terest 6r  injustice  In  the  dealing  on  this  be- 
half between  the  two  concerns. 

■The  First  Item  of  the  Account 

"Going  back  now  to  those  items  in  the  ac- 
count asked  for  by  the  complainant  and 
which  are  based  upon  occurrences  since  the 
facts  Involved  In  the  Davis  Case: 

"The  first  Item  asks  an  allowance  of  prin- 
cipal, with  interest,  less  credits,  of  $358,- 
510.31;  being  proceeds  of  the  business  con- 
ducted from  October,  1893,  to  November, 
1894.  This  claim  is  based  upon  the  follow- 
hig  facts:  On  October  13,  1893,  the  Brush 
Company's  works  were  practically  destroyed 
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by  fire,  and  tbe  Brush  Gompany  Bought,  by 
whateTer  means  practicable,  to  Immediately 
furnish  lights  to  its  customers,  many  of 
which  lights  were  of  extreme  necessity— such 
as  the  arc  lights  furnished  to  light  the  dty. 
Some  of  these  lights  were,  in  the  emer- 
gency, glyen  to  the  Maryland  Electric  Com- 
pany to  fmmish  current  over  the  Brush  wires 
and  poles,  for  which  the  Brush  got  no  com- 
pensation, but  the  Maryland  Company  col- 
lected direct  from  the  city  for  the  service; 
and  power  was  gotten  to  run  a  60-light 
Brush  machine  from  HcElderry's  wharf,  but 
what  compensation  was  paid  for  this  power 
does  not  appear.  The  main  power  for  some 
time  after  the  fire  came  from  power  fur- 
nished by  the  boilers  and  engines  of  United 
States  Company  to  Brush  electric  machines 
Installed  by  the  Brush  Company  in  United 
States  Company's  works;  and  the  charge  is 
that  immediately  after  the  fire  the  Brush 
sent  word  to  the  Uplted  States  Company  not 
to  take  any  more  lights  until  they  heard 
further  from  them,  and  that  the  Brush  Com- 
pany proceeded  to  Install  its  electrical  ma- 
chines In  the  United  States  Company's  works, 
and  put  blowers  on  the  boilers,  and  thus 
stimulated  them  beyond  their  normal  capac- 
ity, to  the  great  Injury  of  them  and  theh: 
engines,  and  thus  serred  the  Brush  Com- 
pany's customers.  It  was  subsequently  ar- 
ranged, some  time  In  the  spring  of  1894,  fol- 
lowing, that  the  Brush  Company  would  pay 
for  this  power  at  the  rate  of  $1,500  per 
month.  Tills  amount,  it  Is  charged,  was 
grossly  inadequate,  and,  as  the  Brush  Com- 
pany's earnings  were  almost  entirely  real- 
ized, after  the  fire,  from  currents  generated 
at  the  United  States  Company's  works,  its 
whole  gn^oss  income  from  October,  1893,  to 
November,  1894,  belongs  to  the  United  States 
Company,  less  what  has  been  paid  them— 
some  13,000-odd  dollars,  upon  the  theory 
that  the  burden  of  proof  is  on  the  Brush 
Company  to  show  what  part  of  its  earnings 
came  from  the  power  furnished  from  United 
States  Company's  work;,  and  what  from 
other  sources  if  any,  and,  failing  in  so  doing, 
the  largest  sum  Is'  to  be  charged  against 
them;  that,  furthermore,  at  the  time  of  the 
fire  there  was  claimed  as  due  the  Upttftd 
States  Company  $30,000,  $15,000  of^^wuSi 
was  loaned  to  the  Brush  Company,  and  ,4jbat, 
it  was  the  duty  of  the  Brush  Company,  Im- 
mediately after  the  fire,  instead  of  putting  its 
electric  machines  in  the  United  States  Com- 
pany's works,  to  have  purchased  with  this 
money  electric  machines  for  the  United 
States  Company. 

"First,  as  to  the  charge  that  the  United 
States  Company  was  ordered  by  the  Brush 
management  to  take  no  more  lights  until 
they  heard  further  from  them.  It  would  ap- 
pear from  the  complainant's  own  witnesses 
that  the  United  States  Company  had  but  lit- 
tle capacity  to  furnish  many  more  lights  than 
it  was  furnishing  at  the  time  of  the  fire 
Carmady  testifies  that  the  capacity  of  the 


United  States  machines.  Including  two  20- 
llght  machines,  which  could  be  run  on  either 
arc  or  Incandescent  lights,  but  wore  In  the 
fall  of  1893  run  on  incandescent  lights,  was 
about  400  arc  lights,  and  that  in  October, 
1893,  they  furnished  344  Saturday  night 
lights.  It  would  thus  appear  that  on  Satur- 
day nights,  at  least,  the  works  were  fur- 
nishing to  its  customers  lights  (if  not  fully) 
nearly  up  to  Its  capacity,  viz.,  344  arc  lights 
and  two  20-llght  machines,  which  were  run- 
ning on  Incandescent  lights,  which  would 
make  'about  400'  arc  lights— the  full  capacity 
of  the  works.  Further,  the  complainant's 
witness  Georgia  C.  Bowen,  clerk  and  book- 
keeper of  United  States  Company,  testlfles: 
The  day  after  the  fire  there  were  a  good 
many  calls  for  lights,  which  we  did  not,  as 
a  general  thing,  supply  (but  In  some  cases 
we  did),  for  two  reasons:  One  was  we  bad 
an  order  from  the  Brush  Con^any  not  to  do 
anything  In  the  matter  of  taking  lights  until 
we  heard  further  from  them;  and  the  other 
was,  it  was  the  fall  of  the  year,  and  we  were 
full  of  lights,  and  I  don't  think  we  had  much 
room  to  take  any.  The  company  was  of 
small  capacity.'  As  to  the  whole  of  the 
service  being  rendered  by  the  United  States 
Company's  station  from  October,  1893,  to  No- 
vember, 1894,  or  for  any  great  part  of  that 
time,  whereby  alone  the  Brush  Company,  was 
able  to  furnish  current  from  which  it  re- 
ceived any  revenue:  As  stated  above.  It  was 
testified  to  that  it  Installed  a  60-light  machine 
at  McElderry's  Wharf.  The  defendants'  wit- 
ness Slemons  testifies  that  he  was  employed 
at  the  Brush  works  prior  to  and  after  the 
fire,  and  that  Inside  of  three  weeks  after  the 
fire  the  Brush  Company,  at  its  own  works, 
had  two  engines  gohig,  capable  of  and  driv- 
ing 500  horse  power;  that  there  were  added 
and  going,  before  the  end  of  the  year,  one 
engine  capable  of  driving  four  Bmsh  ma- 
chines, of  60  lights  capacity,  which  would  be 
about  240  horse  power,  and  one  engine  of  an 
incandescent  machine  of  124  horse  power. 
The  complainant's  witness  Tenley  states  that 
It  was  between  five  and  six  weeks  after  the 
fire  before  the  Brush  works  furnished  any 
current.  It  further  appears  from  the  testi- 
mony that  from  time  to  time  in  1894  the  elec- 
tric machines  placed  in  the  United  States 
Company's  works  by  the  Brush  Company 
after  the  fire  were  removed  and  Installed  In 
the  Brush  works.  At  Just  what  dates  these 
machines  were  taken  out  of  the  United  States 
Company's  works  does  not  appear.  But  the 
question  is,  what  was  a  reasonable  compen- 
sation to  be  paid  the  United  States  Company 
for  the  power  furnished  to  run  the  Brush 
Company's  machines,  so  that  the  Brush  (Com- 
pany could  serve  Its  customers  over  Its  own 
wires,  and  whether  the  rate  of  $1,5<X)  per 
month  paid  by  the  Brush  Company  for  this 
power  was  a  reasonable  one.  The  manner  In 
which  this  proposition  to  pay  $1,500  a  month 
was  viewed  by  those  representing  the  minor- 
ity and  adverse  Interest  in  the  United  States 
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Company  furnishes  the  best  evidence  of  its 
reasonableness.  The  complainant  Cannon, 
testified  that  he  was  present  at  the  meet- 
ing when  this  proposition  was  made,  and  that 
he  asked  U  they  could  not  make  it  $1,5S0  a 
montb;  that  Mr.  Clark  thought  the  allow- 
ance entirely  too  low,  'and,  as  he  thought  so, 
I  thought  so,  too,  and  I  made  the  proposltlcm 
to  try  and  get  $S0  more,  and  failed.'  It 
woDid  thus  appear  that  the  complainant  him- 
self only  asked  for  a  slight  Increase  oyer  the 
price  named  and  paid. 

"There  Is  a  further  claim  that  it  was  the 
dnty  of  the  Brush  Company,  representing,  as 
It  did,  the  controlling  Interest  in  the  United 
States  Company,  Immediately  after  the  fire, 
to  have  purchased,  with  whatever  amount  of 
money  was  to  the  credit  of  the  United  States 
Company,  machinery,  and  installed  It  In 
United  States  Company,  so  that  the  United 
States  Con^any  could  have  serred  ttie  Brush 
company's  customers  who  applied  to  it  im- 
mediately after  the  fire.  It  Is  somewhat  un- 
certain Just  how  much  money  there  was  to 
the  credit  of  the  Brush  Company  at  that  time 
-whether  thirty  thousand  or  twelve  thou- 
UDd— but  it  is  alleged  that  it  was  thirty 
thousand  dollars,  and  that  fifteen  thousand 
dollars  was  loaned  to  the  Brush  Company- 
some,  but  bow  much  is  not  stated,  on  notes 
which  had  been  redeemed  from  time  to  time, 
and  gome  on  call  of  long  standing.  As  to 
the  remaining  fifteen  thousand,  Gannon 
states  that,  at  tbe  time  of  the  meeting  to 
which  the  said  newspaper  article  refers,  a 
iioestion  came  up  In  reference  to  the  ground 
rent  on  tbe  United  States  Company's  wOrks, 
then  coming  doe,  and  that  could  be  redeem- 
ed ont  of  the  funds  of  the  company.  It  ap- 
pears that  this  ground  rent  was  so  redeemed, 
and  tbe  question  is,  was  It  a  fact  that  the 
Brash  Cbmpany  did  not  take  the  money  used 
in  redeeming  this  ground  rent,  and  return 
whatever  amount  it  held  on  call,  and  pay  the 
notes  given  to  the  United  States  Company, 
and  install  machinery  In  the  United  States 
Company's  works,  so  that  tbe  United  States 
Company  could  reap  the  full  benefit  of  the 
Brush  misfortune?  As  stated  In  the  opinion 
in  Booth  v.  Robinson,  65  Md.  419,  the  com- 
mon, directors  bad  duties  to  both  companies 
which  they  must  observe,  and  to  sacrifice  the 
interest  of  either  company  to  the  other  would 
have  been  a  breach  of  the  trust  reposed  In 
them.  It  could  not  be  supposed,  even  if  they 
bad  purchased,  at  a  large  expense,  addi- 
tional machinery  for  tbe  United  States  Com- 
pany, that  tbe  common  directors  would  have 
been  Justified  in  allowing  tbe  United  States 
Company  to  have  offered  more  than  a  tem- 
porary service  to  tbe  Brush  Company's  cus- 
tomers) and  that  when  the  Brush  Company 
was  able  to  resume  business  the  United 
States  Company  would  not  have  been  left 
with  the  machinery  on  its  bands.  It  does 
not  appear  that  the  arrangement  made  with 
the  Maryland  Cbmpany,  wliich  the  Brush 
found  fully  equipped  to  come  to  their  as- 


sistance, was  anything  but  a  temporary  ar- 
rangem^t,  or  that  the  Brush  Company  did 
not,  as  soon  as  it  was  able,  resume  furnish- 
ing lights  to  the  dty.  The  auditor,  therefore, 
does  not  find  that  the  Brush  Company,  as 
represented  by  its  directors,  was  guilty  of 
that  crassa  negllgentla  which  would  make  it 
liable  In  not  using  the  funds  on  hand,  at  tlie 
time  of  the  fire,  to  install  new  and  addi- 
tional machinery  In  the  United  States  Com- 
pany's works,  but,  rather,  that  tbe  weight  of 
the  evidence  Is  tliat  It  acted  wisely  for  the 
United  States  Company  In  not  doing  so,  un- 
der tbe  circumstances. 

"Third  Item  of  the  Account 

"  'Gross  profit  on  amoimt  admitted  by  the 
Brush  Siectric  Company  to  have  been  real- 
ized by  it  from  the  business  of  the  Norttaon 
Central  Railway  Company  taken  by  the 
Brush  Electric  Company  from  the  United 
States  Company.'  It  appears  that  the  Unit- 
ed States  Company  bad  been  furnishing  the 
Northern  Central  Railway  with  arc  lights  to 
light  Its  yards  at  50  cents  per  light  per  night; 
and  Mr.  Wilkens,  manager  of  the  railway 
company,  applied  to  the  United  States  Oom- 
pany  for  a  reduction  to  35  cents,  but  only  ob- 
tained a  concession  to  reduce  to  45  cents. 
Apparently,  this  was  in  the  fall  of  1894,  after 
which  the  Northern  Central  Railway  Com- 
pany made  no  further  efforts  for  a  reduc- 
tion from  the  United  States  Company,  as  It 
regarded  this  reductlou  as  conclusive  on  the 
part  of  the  United  States  Company.  Subse- 
quently (apparently  In  tbe  fall  of  1895)  the 
Northern  Central  Railway  Company,  contem- 
plating a  change  from  gas  to  incandescent 
lights  at  Union  Station,  requested  a  bid  from 
the  Brush  Company,  and  subsequently  re- 
ceived a  request  from  Mr.  Morrison,  tbe  man- 
ager of  the  Maryland  Electric  Company,  ask- 
ing the  privilege  of  bidding  on  this  contract 
and  the  contract  was  awarded  the  Brush 
Company.  Mr.  Wilkens  states  tbe  reason 
why  the  railway  company  discontinued  the 
service  from  the  United  States  Company  as 
follows:  'Several  reasona  Chlefiy  because 
the  Brush  Company  furnished  tbe  arc  lights 
at  a  lower  rate,  and  because  we  contem- 
plated Introducing  Incandescent  lights  at  Un- 
ion Station,  and  we  did  not  care  to  make  ar- 
rangement with  two  companies  for  electric 
lighting,  nor  to  continue  the  arrangement  of 
receiving  incandescent  lights  through  anoth- 
er company;  my  understanding  being  that 
the  United  States  Company  only  furnished 
arc  lighting.'  From  the  above  evidence  it 
would  appear  that  in  tbe  letting  of  tills  con- 
tract tbe  railway  company  desired  to  deal 
with  the  company  capable  of  furnishing  both 
arc  and  incandescent  lights,  which  latter 
class  of  lights  the  United  States  Company 
was  not  adequately  equipped  to  furnish,  and 
that  both  the  United  States  Company  and  the 
Brush  Company  found  themselves  confronted 
with  a  con^etitor  in  the  Maryland  Electric 
Company,  which  competition  the  Brush  Com- 
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pany  was  alone  able  to  meet,  and  so  made 
the  best  terms  It  could  with  the  railway  com- 
pany. 

"Fourth  Item  of  the  Account. 

"Gross  profits  on  business  admitted  by  the 
Brush  Company  to  have  been  done  by  It  on 
PennsylTanla  arenne  and  Patterson  avenue: 

1896  $138  64 

Interest > 44  02 


$182  66 


"The  contention  Is  that  the  Brush  Oompa- 
ny  ran  Its  lines  on  Pennsylvania  avenue  and 
Patterson  avenue,  which  streets  had  been  pre- 
viously occupied  by  the  United  States  Com- 
pany, and  that,  although  the  United  States 
Company's  lines  still  remained,  the  compa- 
ny's business  was  damaged  by  the  Brush 
Company  paralleling  Its  lines  on  these  streets. 
Samuel  Knouse  says:  'The  United  States 
.Company  had  the  first  commercial  line  out 
Pennsylvania  avenne  and  on  Patterson  ave- 
nue. At  present  the  United  States  has  two 
arc  circuits  out  Pennsylvania  avenue  part  of 
the  way.  One  wire  goes  to  Fremont  and 
Pennsylvania  avenue,  and  returns  to  Pat^ 
terson  avenue;  then  out  Patterson  avenue  to 
Ollmor  or  Strieker.  The  Brush  has  a  circuit 
out  Pennsylvania  avenue  to  Patterson  ave- 
nue; Patterson  avenue  to  Carey  street,  one 
arc  circuit'  Why  the  Brush  Company  should 
be  excluded  from  running  its  lines  a  part  of 
the  way  on  the  same  streets  the  United 
States  Company  had  a  line  on,  does  not  clear- 
ly appear  to  the  auditor.  The  auditor  has, 
therefore,  not  allowed  this  claim. 

"Upon  the  whole  view  of  the  case,  the 
auditor  finds  that  there  Is  a  'failure  to  es- 
tablish the  fraudulent  design  or  purpose  al- 
leged to  have  characterized  the  various  acta 
and  transactions  done  and  Instigated'  by  the 
directors  representing  the  Brush  Company, 
and  he  has  therefore  not  allowed  any  of  the 
claims  presented  by  the  complainant 

"The  auditor  was  engaged  seventeen  days 
in  examining  the  proceedings,  reading  the  tes- 
timony, and  examining  a  great  number  of 
authorities;  one  of  the  parties  having  sub- 
mitted for  his  consideration  a  brief  of  71 
pages  of  typevrritten  legal  cap,  and  the  oth- 
er, one  of  0  pages,  besides  which  the  au- 
ditor had  a  great  number  of  interviews  with 
the  respective  counsel  in  regard  to  the  case. 
The  auditor  has  prepared,  at  the  request  of 
the  complainant's  counsd.  Account  X,  but 
which  he  does  not  adopt  as  his  own.  The 
last  account  stated  by  the  auditor  (Auditor's 
Account  No.  2,  filed  February  28,  1898)  was 
ratified  in  part,  and  excepted  to  in  part. 
These  exceptions  have  never  been  heard,  as 
they  are  dependent  on  the  decision  of  the 
questions  now  brought  before  the  court  As 
the  only  funds  In  the  hands  of  the  receivers 
have  been  distributed  by  auditor's  account 
No.  2,  to  which  exceptions  are  pending,  as 
stated  above,  the  auditor  has  not  stated  any 
account  of  expenses  or  court  costs,  but  ap- 


pends the  following  memorandums  of  his 
costs.  •  •  •  All  of  which  is  respectfully 
submitted.  B.  F.  Br«it,  Auditor." 

Argued  before  McSHEBBY,  0.  J.,  and 
FOWIiBR,  BBISCOE,  BOYD,  PAGE, 
PEARCE,  SOHMUCKER,  and  JONES,  JJ. 

Charles  M.  Armstrong  and  R.  B.  Lee  Mar- 
shall, for  appellant.  Barton,  Wilmer,  Ambler 
&  Stewart,  for  appellees. 

FOWLER,  J.  This  appeal  presents  for  the 
second  time  questions  growing  out  of  the  al- 
leged maladministration  of  the  affairs  of  the 
United  States  Power  &  Light  Company  of 
Baltimore  City  by  the  Brush  Electric  Com- 
pany of  the  same  place.  Some  time  prior  to 
January,  1893,  one  Augustus  Davis  and  oth- 
ers, stockholders  of  the  United  States  Com- 
pany, filed  a  bill  In  the  circuit  court  of  Bal- 
timore City  on  behalf  of  themselves  and 
others  for  a  receiver  of  the  United  States 
Company,  to  prevent  it  being  wrecked,  as 
alleged,  by  the  Brush  Company.  This  was 
the  beginning  of  the  litigation  which  resulted 
in  the  appeal  which  was  disposed  of  by  this 
court  In  the  case  of  Davis  et  al.  v.  United 
States  Electric  &  Light  Co.  et  al.,  77  Md. 
35,  25  Atl.  982.  The  history  of  the  two  com- 
panies, and  the  relations  existing  between 
them,  are  clearly  given  by  Page,  J.,  who  de- 
livered the  opinion  of  the  court  In  the  case 
Just  cited, .  and  we  will  reproduce  It  here: 
The  United  States  Company  was  supposed  to 
have  been  Incorporated  under  the  general 
Incoiporatlon  laws  of  this  state  "for  the  pur- 
pose of  manufacturing  electricity  for  Illumi- 
nating and  for  use  as  a  power,  and  for  all  oth- 
er purposes  to  which  electricity  or  magnet- 
Ism  may  be  applied,  and  for  buying  and  sell- 
ing dynamo  electric  machines.  •  *  •  For 
a  number  of  years  it  had  been  engaged  in 
the  business  for  which  It  was  Incorporated  in 
the  city  of  Baltimore.  •  •  •  The  Brush 
Electric  Company  •  •  •  was  also  Incor- 
porated under  the  laws  of  this  state  for  the 
purpose  of  conducting  the  same  business,  and 
prior  to  the  year  1886  was  a  rival  and  a  com- 
petitor of  the  United  States  Company  in  the 
city  of  Baltimore.  To  prevent  the  ruinous 
rate  cutting  and  underbidding  which  were  the 
consequences  of  this  rivalry,  the  Brush  Com- 
pany In  that  year  became  the  purchaser  of 
a  majority  of  the  stock  of  the  United  States 
Company,  on  the  invitation  of  the  latter  com- 
pany or  Its  stockholders.  The  aftairs  of  the 
United  States  Company  seem  to  have  been 
conducted  to  the  satisfaction  of  both  the 
companies  until  November,  1891,  when  the 
troubles  began  which  form  the  subject  of 
complaint  The  bill  [in  the  Davis  Case]  al- 
leges that  an  election  was  held  by  the  stock- 
holders of  the  United  States  Company,  at 
which  was  chosen  a  board  of  directors,  a 
majority  of  whom  were  persons  principally 
interested  in  the  affairs  of  the  Brush  Com- 
pany, appointed  by  that  company  to  carry 
out  a  policy  dictated  by  the  Bmsb   Corn- 
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pany,  as  follows,  viz.:  First,  to  conduct  the 
affaire  of  the  United  States  Company  'In 
tbe  interest  of,  and  in  order  to  feed,  the 
Brush  Company,  at  the  expense  of  the  stock- 
holders not  Interested  in  tbe  said  Brush 
Company;  second,  to  permit  it  to  earn  only 
an  Income  sufficient  to  provide  for  its  ruu- 
ning  expenses,  and  then  to  close  up  the  nf- 
ftiis  of  tbe  United  States  Company,  and  dis- 
pense with  its  oiwratlons,  whenever  It  shall 
be  fonnd  to  be  to  the  Interest  of  tbe  Brush 
Company.' "  All  the  charges  made  agalust 
the  Brush  Company  as  well  as  tbe  facts  al- 
leged to  sustain  them,  were  denied  by  that 
company;  and  it  was  averred  in  tbe  answer 
of  tbe  Bmsb  Company  that,  so  far  as  tbe 
officers  and  members  of  the  Brush  Company 
had  taken  part  in  the  affairs  of  the  United 
States  Company,  they  had  been  governed  not 
only  by  the  desire  to  give  value  to  the  Brush 
Company's  large  Ihterest  In  the  United  States 
Company,  but  to  deal  fairly  and  honestly  with 
an  concerned. 

The  case  of  Davia  v.  Tbe  United  States 
Company,  supra,  came  before  this  court  on 
the  first  appeal  on  the  bill,  answer,  and  a 
kirge  amount  of  testimony;  and  we  held  that 
the  plalntlfFs  were  not  entitled  to  relief,  and 
affirmed  tbe  decree  of  tbe  circuit  court  of 
Baltimore   City   dismissing  the  bill.    It  ap- 
pears that,  very  soon  after  the  former  bill 
tras  dismissed,  Mr.  A.  G.  Davis,  one  of  the 
plalntltTs  In  that  case,  transferred  217  shares 
of  bis  stock,  of  the  par  value  of  $21,000,  to 
Thomas  J.  Cannon,  the  plaintiff  in  this  case, 
for  1500;  but  Mr.  Davis  does  not  remember 
how  this  stock  was  paid  for— whether  In  cash 
or  in  certain  stock  of  another  company.    At 
any  rate,  whatever  may  have  been  the  con- 
sideration paid  by  Mr.  Cannon,  he  has  filed 
this  bni  as  a  stockholder  or  member  of  tbe 
association  of  the  United  States  Company, 
reaffirming  the  charges  made  in  the  former 
bill,  and  adding  others  of  the  same  character, 
against  the  defendant  the  Brash  Company. 
The  bill  filed  in  the  case  now  before  us  al- 
leges, in  general  terms,  that  for  tbe  purpose 
of  using  tbe  United  States  Company  for  its 
own  purposes,   and  fraudulently  intending, 
when  It  was  for  tbe  Interest  of  tbe  defend- 
ant company,  to  destroy  the  plaintiff  com- 
pany,  the   plaintiff   company   was   so   mis- 
managed that  it  became  insolvent,  and  tbe 
prayer  Is,  among  other  things,  for  an  ac- 
counting upon  tbe  basis  of  a  partnership; 
that  a  receiver  be  appointed  to  take  charge 
of,  protect,    and   preserve   tbe   partnership 
property,  etc.,  pending  a  final  decree,  and 
to  take  such  steps  as  may  be  necessary,  and 
to  wind  up  tbe  business,  etc.,  imder  the  de- 
cree of  the  court.    Receivers  were  eventually 
appointed,  and  finding  that  owing  to  the  crip- 
pled condition  of  the  company,  and  the  sharp 
competition  for  business  to  which  it  was  sub- 
jected. It  could  no  longer  continue  its  busi- 
ness with  profit,  they   asked  and  obtained 
leave  to  sell.    The  property  was  sold,  and 
tbe  net  iiroceeds  of  sale,  together  with  tbe 
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earnings  of  the  business  while  in  the  hands 
of  the  receivers,  were  distributed  among  gen- 
eral creditors  and  bondholders  in  September, 
li^97.  In  tbe  eighth  paragraph  of  the  bill  the 
allegation  of  tbe  plaintiff  is  that,  believing 
that  the  United  States  Electric  Power  & 
Light  Company  was  a  body  corporate— tbe 
same  being  held  out  as  such— be  purchased 
and  still  holds  217  shares  of  tbe  stock  of  said 
company,  but  that  he  has  lately  been  Inform- 
ed that  said  company  Is  not  a  corporation,  but 
a  partnership,  and  that  the  members  of  said 
company  stand  in  the  position  and  are  sub- 
ject to  the  liabilities  of  partners. 

It  Is  conceded  by  both  sides,  and.  Indeed, 
tbe  circuit  court  of  Baltimore  City  so  decid- 
ed, and  there  has  been  no  appeal  from  Its 
decree  In  that  respect,  that  neither  of  the 
two  supposed  corporations,  by  the  consolida- 
tion of  which  the  United  States  Company 
was  formed,  had  ever  been  legally  tncorpo- 
;  rated,  and  that  hence  the  consolidated  com- 
■  pany  Itself  had  no  legal  existence  as  a  corpo- 
j  rate  body.  And  therefore  tbe  first  and  the 
[.  only  question  of  law  presented  by  this  ap- 
I  peal  is,  what  is  tbe  legal  relation  existing 
;  between  tbe  stockholders,  so  called,  of  tbe 
United  States  Company— Including,  of  course, 
among  such  stockholders,  the  Brush  Com- 
pany, which  owned  three-fourths  of  the 
United  States  Company's  capital  stock?  The 
contentions  of  the  plaintiff  on  this  branch 
of  the  case  are  three:  First,  that  tbe  Brush 
Company,  in  consequence  of  controlling  and 
managing  the  property  and  business  of  tbe 
United  States  Company,  stood  in  the  rela- 
tion of  an  agent  to  said  United  States  Com- 
pany and  its  members,  and  owed  to  it  and 
them  tbe  duties  of  that  relation,  and  was 
subject  to  its  liabilities;  or,  second.  If  not 
an  agent,  then  tbe  members  of  the  United 
States  Company,  including  the  Brush  Com- 
pany, were  partners  inter  sese;  or,  third,  if 
neither  an  agent  nor  a  partner,  whatever 
name  may  be  given  to  such  an  assodntlou  as 
tbe  members  of  tbe  United  States  Company 
constituted,  the  Brush  Company  is  directly 
responsible  to  those  members  for  the  acts 
complained  of  in  this  suit. 

Remembering  that  tbe  bill  in  this  case  is 
filed  by  one  of  the  so-called  stockholders  of 
an  illegally  formed  corporation,  it  seems  to 
us  very  clear  that  the  first  two  of  the  plain- 
tiff's contentions  cannot  be  maintained.  In 
tbe  first  place,  it  is  nowhere  in  this  case  pre- 
tended that  any  of  the  stockholders  of  the 
United  States  Company  ever  intended  to  as- 
same  tbe  responsibilities  of  an  agent  or  a 
partner,  or,  indeed,  any  other  responsibility 
than  that  of  a  stockholder  in  a  regularly  and 
legally  Incorporated  company  under  the  laws 
of  Maryland.  Under  these  circumstances, 
the  managing  stockholders  or  members  of 
the  United  States  Company  cannot  be  held 
as  agents,  for  there  is  no  evidence  to  prove 
tbe  fact  of  agency,  nor  does  tbe  law  imply 
such  a  relation  under  the  circumstances  of 
this  case,  nor  can  tbey  be  held  as  partners 
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Inter  Kse.  In  the  case  of  Waring  t.  Natl. 
Marine  Bank  of  Baltimore,  74  Md.  278,  22 
Atl.  140,  attention  Is  called  to  the  recognized 
distinction  between  a  partnership  between 
the  parties  themselTes  and  a  partnership  as 
to  third  parties,  which  arises  by  operation  of 
law.  "But  the  question,"  said  the  court,  "of 
partnership  inter  sese,  is  one  of  Intention, 
and  It  may  be  laid  down  as  a  general  rule 
that  no  such  partnership  can  exist  against 
the  consent  and  Intention  of  the  parties. 
Bull  T.  Schuberth,  2  Md.  66."  See,  also,  Lon- 
don Ass'n  T.  Drennen,  116  U.  S.  461,  6  Sup. 
Ct  442,  29  L.  Bid.  688;  Paul  t.  CuUum,  132 
V.  S.  539,  10  Sup.  Ot  161,  83  L.  Ed.  430.  It 
Is  apparent  from  the  evidence  disclosed  by 
the  record  not  only  that  no  partnership  was 
Intended,  but  that  everybody  connected  with 
the  United  States  Company  contemplated 
the  formation  of  a  corporation.  The  charter, 
or  what  was  supposed  to  be  a  valid  charter, 
is  filed  as  one  of  the  exhibits  with  the  bill. 
It  is  but  equitable,  therefore,  that  the  rights 
of  the  stockholders  or  members  of  the  unin- 
corporated association,  as  between  them- 
selves, should  be  governed  by  the  terms  and 
conditions  and  limitations  set  forth  In  the 
paper  which  tliey  believed  and  understood 
to  be  a  charter;  that  is  to. say,  upon  the  arti- 
cles, conditions,  and  provisions  therein  set 
forth,  "and  subject  In  all  particulars  to  the 
limitations  relating  to  corporations"  formed 
under  the  general  laws  of  this  state.  If  we 
are  correct  In  this  conclusion,  It  follows  that 
the  rights  of  the  United  States  Company  and 
the  Brush  Company  must  be  determined  pre- 
cisely as  if  both  corporations,  Instead  of 
only  the  Brush  Company,  had  a  16gal  cor- 
porate existence.  We  then  have  before  ns 
the  same  question  which  was  presented  in 
the  case  of  Booth  v.  Robinson,  55  Md.  419, 
where  it  was  held  that  the  directors  of  the 
controlling  company  and  the  controlling  com- 
pany itself  can  be  only  held  answerable  for 
fraud,  or  such  gross  negligence  In  the  man- 
agement as  amounted  to  fraud,  and  that  the 
burden  of  proof  In  establishing  such  mis- 
management was  upon  the  plaintiffs. 

The  only  remaining  question,  then.  Is 
whether  the  proof  In  this  case,  in  view  of 
what  we  have  said  In  disposing  of  a  similar 
appeal  in  77  Md.  35,  25  Atl.  982,  Is  sufficient 
to  sustain  the  allegations  of  the  bill  now  be- 
fore us.  We  have  already  referred  to  the 
fact  that  the  allegations  of  fact  of  the  pres- 
ent bill  are  to  the  same  general  effect  as 
those  of  the  bill  in  the  former  appeal,  and 
the  facts  relied  on  in  some  Instances  are  the 
same  as  those  adduced  to  support  the  allega- 
tions of  the  form^  bill,  together  with  addi- 
tional facts  not  befcx-e  brought  to  the  at- 
tention of  the  court  This  branch  of  the  case 
presents  questions  of  fact,  and  they  have 
been  so  fully  examined  and  considered  by 
the  learned  auditor  of  the  circuit  court  In 
bis  report,  which  was  adopted  by  the  court 
below  after  a  careful  examination  of  the 
testimony  on  which  It  was  based,  that  we  do 


not  de«n  it  necessary  to  do  mwe  than  state 
our  conclusions,  based  on  cor  own  examina- 
tion of  the  record. 

In  the  first  place,  then,  let  ns  state  the 
grounds  upon  which  the  plaintiff  bases  his 
claim  against  the  defendant  company  for 
nearly  $350,000.  In  his  report  the  auditor 
reduces  them  to  five  general  heads,  and  these 
five  Items  are  the  same  as  those  relied  on  by 
the  plaintiff  in  Acoomit  X,  which  was  stated 
at  his  request    They  are  as  follows: 

(1)  Total  earnings  of  the  Brush  Company 
from  all  sources  from  October  13,  1893,  to 
December  1,  1894,  together  with  Interest, 
amounting  to  $339,861.01.  On  October  13. 
1893,  It  appears  from  the  testimony  that  the 
plant  of  the  Brush  Company  was  destroyed 
by  fire,  and  the  plaintiff  alleges  that  imme- 
diately thereafter  the  United  States  Com- 
pany was  ordered  by  the  Brush  Company 
not  to  take  any  more  business  until  further 
orders  by  the  latter  company,  and  that  there- 
upon the  Brush  Company  took  possession 
of  the  United  States  Company  and  its  works, 
and  used  them  for  the  benefit  and  advantage 
[  of  the  Brush  Company  from  October,  1893,  to 
j  November,  1894,  to  the  great  detriment  and 
'  loss  of  the  United  States  Company.  After 
an  examination  of  the  testimony  produced 
to  sustain  this  item  of  the  claim,  we  entirely 
agree  with  the  conclusion  reached  by  the 
auditor  and  approved  by  the  court,  refusing 
to  allow  this  part  of  plaintiff's  claim  below. 
It  appears  from  the  testimony  of  the  plain- 
tiff himself  that  when  the  question  was  con- 
sidered by  the  directors  of  the  United  States 
Company— a  majority  of  whom,  it  Is  claimed, 
really  were  representing  the  Interests  of  tbe 
Brush  Company,  and  were  put  in  the  di- 
rectorate for  that  purpose  by  the  latter  com- 
pany—the sum  of  ?1,500  per  month  was  fixed 
upon  as  a  reasonable  rate  per  month  to  be 
paid  by  the  Brush  Company  for  the  use  of 
the  power  of  the  United  States  Company 
in  running  the  Brush  Company's  machines. 
The  plaintiff  objected  to  this  allowance,  and 
asked  if  they  (the  board)  could  not  make  it 
$1,550  per  month.  The  plaintiff  testified  that 
Mr.  Clark  thought  the  allowance  of  $1,500 
per  month  was  entirely  too  low,  "and  [quot- 
ing] as  he  thought  so,  I  thought  so,  too;  and 
I  made  the  proposition  to  try  to  get  $50  mere, 
and  failed."  Under  these  circumstances.  It  is 
difficult  to  believe  that  the  plaintiff  and  those 
representing  the  minority  and  adverse  In- 
terest in  the  United  States  Company  thought 
at  the  time  that  the  amount  actually  allowed 
and  paid  by  the  Brush  Company  was  unrea- 
sonably small,  as  there  was  only  a  demand 
for  the  small  additional  sum  of  $50.  The 
clerk  and'  bookkeeper  of  the  United  States 
Company  testified  that,  the  day  after  the 
burning  of  the  Brush  Company's  plant  "there 
were  a  good  many  calls  for  lights,  which 
we  [the  United  States  Company]  did  not 
fill,  for  two  reasons:  One  was  we  had  an 
order  from  the  Brush  Company  not  to  do 
anything  In  the  matter  of  taking  lights  un- 
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til  we  beard  from  tbem;  and  the  other  was, 
it  was  the  fall  of  the  year,  and  we  were 
foil  of  lights,  and  I  don't  think  we  had  much 
room  to  take  any.  The  company  was  of 
small  capacity."  But  In  addition  to  this  it 
abundantly  appears  that  the  Brush  Company 
immediately  after  the  fire  Installed  a  60-llght 
m&chlne  at  McElderry's  wharf,  and  one  of 
the  defendants'  witnesses  testified  that  he  was 
employed  at  the  Brush  works  prior  to  and 
after  the  fire,  and  that  Inside  fit  three  weeks 
after  the  plant  was  destroyed  the  Brush 
Company  had  at  Its  own  works  two  engines 
going,  capable  of  driving  500  horse  power, 
and  that  before  the  end  of  the  year  two 
otlier  engines  were  going— one  of  about  240 
and  the  other  of  124  horse  power.  The 
claim,  therefore,  that  the  United  States  Com- 
pany furnished  the  whole  or  any  considerable 
part  of  the  service  to  the  Brush  Company 
from  October,  1893,  to  November,  1894,  Is 
far  from  being  sustained  by  the  testimony. 
Without  further  comment,  therefore,  upon 
this  Item,  we  are  satisfied  that  the  amount 
agreed  upon  and  paid,  viz.,  $1,500  per  month, 
for  the  use  of  the  power  furnished  by  United 
States  Company  to  the  Brush  Company,  was 
fair  and  reasonable.  Nor  do  we  see  that 
there  was  anything  unfair  or  fraudulent-  In 
the  action  of  the  majority  of  directors  of  the 
United  States  Company  in  using  the  money 
of  the  United  States  Company  In  redeeming 
the  ground  rent  on  the  United  States  Com- 
pany's works.  Instead  of  purchasing  and  In- 
stalling machinery  In  the  United  States  Com- 
pany's works  so  that  It  could,  as  alleged, 
"reap  the  full  benefit  of  the  Brush  Company's 
misfortune,"  for,  as  It  tiimed  out  afterwards, 
the  United  States  Company  was  unable, 
even  under  the  energetic  management  of  the 
receivers,  to  compete  with  Its  rivals  for  busi- 
ness. Two  other  companies  besides  the  Brush 
Company  were  in  the  field,  and  it  necessarily 
followed  that  In  the  face  of  such  competition 
the  weakest  company  would  go  under. 

(2)  The  second  item  of  the  plaintiff's  claim 
against  the  defendant  the  Brush  Company 
relates  to  the  receipts  from  the  North  Avenue 
and  Lake  Roland  Elevated  Railway  Compa- 
nies from  January  1,  1802,  to  June  30,  1893. 
The  claim  on  the  part  of  the  plaintiff  Is  that 
the  United  States  Company  is  entitled  to  the 
whole  of  the  money  derived  by  the  Brush 
Company,  with  Interest  thereon,  amounting 
to  (13,453.62,  because  the  Brush  Company 
fcaodnlently  deprived  the  United  States  Com- 
pany of  the  contract  to  serve  the  power  to. 
the  railroad  companies.  This  Is  substantially 
the  same  claim  set  up  In  the  former  appeal 
(77  Md.  35,  26  AtL  982),  where  It  was  held 
that  the  contract  was  "lost  by  a  policy  which 
was  adopted  by  the  officers  of  the  United 
States  Company,  Inaugurated  for  the  benefit 
of  that  company,"  and  that  the  Brush  Com- 
pany was  not  guilty  of  any  fraudulent  at- 
tempt to  Injure  the  United  States  Company. 
The  auditor  also  disallowed  the  plaintiff's 
claim  based  upon  the  theory  that  66  per  cent 


of  the  cost  of  operating  the  genoatocs  of  the 
North  Avenue  Railway  Company  was  an  un- 
just discrimination  against  the  United  States 
Company.  Upon  the  testimony  In  the  record 
quoted  by  the  auditor,  and  for  the  reasons 
given  by  him  in  his  report,  we  entirely  agree 
with  him  that  this  claim  was  properly  dis- 
allowed. Speaking  of  this  same  transaction, 
we  said  In  77  Md.,  25  Atl.:  "The  proof  leaves 
it  somewhat  In  doubt  as  to  whether  that  com- 
pany [the  United  States  Company]  Incurred 
loss  In  supplying  the  power  under  the  new 
contract;  the  weight  of  the  evidence.  In 
our  opinion,  being  that  it  did  not  But  it  is 
shown  that  no  complaint  was  ever  made  to 
the  Brush  Company  or  to  any  one  that  such 
was  the  fact"  "The  United  States  Com- 
pany," says  the  auditor,  "continued  to  op- 
erate under  these  terms,  and  to  receive  the 
66  per  cent"  He,  therefore,  as  we  have 
seen,  refused  to  allow  this  second  Item  of 
the  plaintUf's  claim,  and  we  think  he  was ' 
right 

(3)  The  third  item  Is  for  gross  profits  on 
amount  admitted  by  the  Brush  Company  to 
have  been  realized  by  It  from  the  business 
of  the  Northern  Central  Railway  Company,, 
alleged  to  have  been  unfairly  taken  from  the 
United  States  Company  by  the  Brush  Com- 
pany. This  Item  amounts  to  $2,019.37.  We 
have  examined  the  testimony  adduced  to  sup- 
port this  part  of  the  plaintlfTs  claim,  and, 
without  discussing  It  in  detail,  we  think  it 
was  properly  disallowed. 

(4)  The  fourth  item  of  the  plalntUTs  claim 
Is  for  gross  profits  on  business  admitted  by 
the  Brush  Company  to  have  been  done  by 
it  on  Pennsylvania  lavenue  and  Patterson 
avenue  in  1896,  amounting  to  $182.66.  This 
Item  appears  to  be  based  upon  the  theory 
that,  Inasmuch  as  the  United  States  Com- 
pany was  the  first  to  extend  its  lines  on  those 
streets,  the  Brush  Company  had  no  right 
to  use  them  to  serve  its  own  customers. 
Surely  the  fact  that  the  Brush  Company  own- 
ed a  controlling  Interest  In  the  United  States 
Company  did  not  destroy  the  right  it  would 
otherwise  have  had  to  honestly  and  fairly 
compete  with  the  United  States  Company. 
We  know  of  no  principle  of  law  regulating 
corporations  situated  as  these  two  were  which 
would  sustain  this  contention  of  the  plain- 
tiff. 

(5)  The  fifth  and  last  Item  of  the  plaln- 
tUTs claim  Is  thus  stated  by  him:  Gross  prof- 
its on  earnings  admitted  by  the  Brush  Com- 
pany to  have  been  made  by  It  from  sundry 
customers  of  the  United  States  Company, 
diverted  from  It  by  the  Brush  Company,  via., 
40  per  cent  on  $6,158.94,  amounting  to  $3,- 
245.81,  including  interest.  A  claim  similar 
to  this  was  discussed  In  the  former  appeal. 
In  reference  to  the  order  that  all  applications 
for  lights  should  be  referred  to  the  secretary 
of  the  Brush  Company.  It  was  held  in  77 
Md.,  25  Atl.,  that  the  weight  of  testimony 
was  to  the  effect  that,  In  deciding  which 
company  should  take  a  contract,  a  reasonable 
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fairness  was  observed.  "We  do  not  under- 
take," continued  the  dourt,  "to  pass  upon  the 
correctness  of  •  •  •  the  decision  In  each 
particular  case  so  referred.  It  is  sufficient 
to  say  that  we  find  nothing  that  would  Justify 
a  court  in  holding  there  was  anything  fraud- 
ulent on  the  part  of  the  Brush  Company  or 
its  alleged  representative."  This  was  the 
conclusion  reached  on  the  testimony  before 
us  in  the  former  appeal,  and  we  have  failed 
to  find  any  evidence  taken  in  these  proceed- 
ings which  would  Justify  a  different  ■conclu- 
sion now. 

It  follows  from  what  we  have  said  that 
we  entirely  agree  with  the  learned  court  be- 
low, and  the  order  appealed  from  will  be 
affirmed. 

The  report  of  the  auditor  accompanying 
the  account  which  was  ratified  discusses  the 
facts  so  fully  and  clearly,  that  we  will  re- 
quest the  reporter  to  Include  it  in  the  report 
of  this  case. 

Order  affirmed,  with  costs. 


EAST  BROOKLYN  BOX  CO.  OP  ANNB 
ARUNDBI.  COUNTY  v.  NUDLING. 

(Court  of  Appeals  of  Maryland.   Jan.  22, 1903.) 

SERVANT— ACTION  FOR  INJURIES— DECLARA- 
TION—SUFFICIENCY. 

1.  A  declaration  by  a  servant  for  injuries, 
averring  that  they  were  due  to  the  defective 
manner  in  which  certain  machinery  had  been 
set  up,  of  which  he  then  had  no  knowledge, 
and  which  he,  "from  lack  of  knowledge  of 
machinery,"  could  not,  by  due  care,  have  as- 
certained, is  not  demuri;^ble,  as  showing  con- 
tributory negligence  in  undertaking  the  serv- 
ice when  he  knew  nothing  of  machinery;  it 
not  appearing  from  the  declaration  that  plain- 
tiff was  not  an  infant,  or  that  he  had  not  just 
been  employed  in  the  particular  service,  with- 
out any  knowledge,  or  means  of  knowledge, 
of  the  risks  incident  thereto. 

Appeal  from  circuit  court,  Anne  Arundel 
county. 

Action  for  personal  injuries  by  Aloyslus 
Nudllng  against  the  East  Brooklyn  Box  Com- 
pany of  Anne  Arundel  County.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWI.ER,  BOYD,  PAGE,  PBARCE,  and 
SCHMUCKER,  JJ. 

Robert  Moss  and  •Daniel  R.  Magruder,  for 
appellant  James  W.  Owens  and  Wm.  J. 
Kennedy,  for  appellee. 

PEARCE,  J.  There  is  but  a  single,  nar- 
row point  for  determination  In  this  appeal, 
arising  upon  a  demurrer  to  the  declaration; 
and  It  is  not  without  Interest,  though  it  may 
be  briefiy  disposed  of.  While  affirming  the 
ruling  appealed  from,  it  Is  due  to  the  ap- 
pellant's counsel  to  say  that  their  views  of 
the  law  were  presented  with  much  force. 

The  suit  was  brought  by  the  appellee  to 
recover  damages  for  injuries  alleged  to  be 
due  to  negligence  of  the  appellant  in  pre- 


maturely starting  a  steam  split  saw,  while 
the  appellee,  one  of  its  emp^oy^s,  was  en- 
gaged In  filing  the  saw.  The  trial  resulted 
In  a  verdict  for  plaintiff,  imder  Instxuctlous 
to  which  no  exceptions  were  taken  by  either 
party.  The  declaration  alleges  that  plain- 
tUTs  Injuries  were  received  "through  the  pre- 
mature running  and  operation  of  the  saw; 
that  the  premature  running  and  operation  of 
said  saw  was  due  to  the  defective  and  un- 
skillful rnannep  In  which  the  same,  and  the 
connecting  pulleys,  belt,  and  shafting,  had 
been  erected  and  suffered  to  remain,  of 
which  the  plalntUF  then  had  no  knowledge 
or  information,  and  which  the  plaintiff,  from 
lack  of  knowledge  of  machinery,  could  not, 
by  the  ezerdse  of  due  care,  have  ascertain- 
ed; and  that  the  accident  was  not  due  to 
any  fault  or  want  of  care  on  the  part  of  the 
plaintiff,  who  used  due  care  and  caution." 
The  demurrer  Is  based  upon  the  insertion  hi 
the  declaration  of  the  words  we  have  Itali- 
cized, and  the  contention  Is  that  the  effect 
of  these  words  is  to  charge  the  plaintiff  with 
contributory  negligence  in  undertaking  a 
service  which  resulted  In  injury  to  him  by 
reason  of  his  self-confessed  "lack  of  knowl- 
edge of  the  machinery"  which  he  undertook 
to  put  in  order.  It  Is  true  that  one  entering 
an  employment  impliedly  represents  "that  he 
is  competent  to  perform  the  duties  of  the 
position  which  be  seeks,  and  competent  to 
apprehend  and  avoid  all  dangers  that  may 
be  discovered  by  ordinary  care  and  pru- 
dence," provided  he  is  "apparently  of  suffi- 
cient age,  physical  ability,  and  mental  caliber 
to  perform  the  service."  Bailey's  Master's 
Liability  for  Injuries  to  Servants,  133.  And 
where  there  is  an  opportunity  for  proof.  It 
may  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  plaintiff  comes  with- 
in these  requirements.  But  there  Is  noth- 
ing In  the  declaration  to  show  the  plaintiff's 
age.  Intelligence,  or  physical  capacity,  when 
he  was  employed,  or  for  what  service,  or 
what  opportunity  he  had  to  acquire  any 
knowledge  of  the  condition  of  the  machin- 
ery which  operated  the  saw.  He  may  have 
been  an  Intelligent  adult,  and  have  been  for 
a  long  period  in  the  service  of  the  defend- 
ant, and  may  have  been  familiar  with  all 
the  alleged  defects  which  rendered  it  dan- 
gerous to  file  the  saw  while  at  rest,  though 
the  demurrer  admits  that  he  had  not  such 
familiarity;  but,  for  aught  the  declaration 
discloses,  he  may  have  been  an  infant  of 
immature  years  and  understanding,  or  he 
may  have  been  employed  for  the  first  time 
for  that  particular  service,  without  any 
knowledge,  or  means  of  knowledge,  of  the 
risks  incident  thereto.  If  the  testimony  In 
the  case  warranted  the  claim  that  he  was 
guilty  of  contributory  negligence,  or  that  his 
Injuries  were  due  to  the  negligence  of  a  fel- 
low servant,  barring  his  recovery,  these  ques- 
tions could  and  should  have  been  raised  by 
prayers.  Where  the  declaration  clearly  shows 
that  the  plaintiff  was  guilty  of  contributory 
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negUgoice,  advantage  may  be  tsiken  by  de- 
murrer, and  an  allegation  In  the  declaration 
that  he  used  due  care  will  not  save  the  decla- 
ratioD  from  being  bad.  5  Elnc.  Plead.  A 
Prac.  Ift  But  the  true  rule  for  this  case— 
the  rule  Indicated  by  sound  reason,  we  think 
-ia  well  laid  down  in  Kumpel  r.  Oregon 
Short  Line  R.  R.  adaho)  36  Pac.  700,  22  li. 
R.  A.  7K,  which  is  closely  analogous  to  the 
present  case  In  Its  legal  aspect.  There  the 
plaintiff.  In  his  complaint,  alleged  that  he 
was  compelled  to,  and  did,  pass  under  one 
of  the  cars  of  a  train  which  was  blockading 
a  street  crossing,  and  that  the  train  suddenly 
started,  and  Injured  him.  The  court  said 
tbat  at  first  eight  it  would  appear  that  the 
plaintUf  had  {deaded  himself  out  of  court, 
as  it  would  be  difficult  to  conceive  a  con- 
dition of  things  existing  where  it  would  not 
be  negligent  to  pass  under  one  of  the  cars 
of  a  freight  train;  but,  upon  fuU  consider- 
ation, the  court  concluded  by  saying,  "We 
are  not  prepared  to  say,  however,  that  under 
tbia  complaint  a  state  of  facts  could  not  be 
proven  which  would  entitle  the  plaintiff  to 
recover,  and  therefore  we  sustain  the  court 
In  overruling  the  demurrer."  We  think  this 
dedaion  was  grounded  on  common  sense  and 
in  sound  legal  discrinlination.  In  the  case 
before  ua,  when  the  proof  was  gone  Into,  a 
state  of  facta  was  developed,  as  appears  from 
tbe  prayers  Incorporated  in  the  record,  with 
which  we  have  nothing  to  do,  but  which 
resulted  in  a  verdict  for  plaintiff,  without 
any  exceptione  being  taken  by  either  party, 
either  as  to  the  admission  of  testimony,  or  as 
to  any  Instractidns  offered;  and  it  would  be 
difficult  to  Imagine  stronger  conflrmatlou  of 
tbe  reasoning  of  the  Nevada  court  In  the 
case  dted. 

Judgment  affirmed,  with  coats  to  the  ap- 
pellee above  and  below. 


UcOAW  et  al.  t.  OORTNESt  et  aL 
(Conrt  of  Appeals  of  Maryland.    Jan.  23,  1003.) 

VENDOR  AND  PTJRCHA8BR-C0NTHACT  TO  CON- 

VET— EXBRCISB     OF     OPTION— SPBCIPIC 

PERFORMANCB-nJCRISDICTION. 

l-Code  Supp.  art  16,  (  18S,  provides  that 
where  any  person  dies,  leavinK  real  estate,  and 
not  leaviog  personal  estate  sufficient  to  pay  his 
dtbts,  tbe  conrt,  at  the  suit  of  bis  creditors, 
mar  decree  tbat  tbe  real  estate  shall  be  sold  to 
par  his  debts.  A  husband  and  wife  contracted 
to  give  plaintiffs  an  option  for  six  months  on  a 
nrtaio  tract  of  land  lying  outside  the  state,  and 
withm  the  six  months,  but  after  the  death  of  the 
onaband,  plaintiff  elected  to  buy,  but  the  wife 
and  heirs  of  tbe  husband  refused  to  convey. 
Held  that,  as  plaintiffs  had  not  elected  to  buy 
durinc  the  husband's  life,  their  claim  for  dam- 
a(«s  lor  refusal  to  convey  was  not  a  debt  due 
from  the  husband,  entitling  plaintiff  to  sue  un- 
der the  statute  quoted. 

2.  Where  a  bill  was  filed  against  certain  heirs 
to  SDbject  local  lauds  of  a  decedent  to  tbe  pay- 
ment of  a  claim  against  decedent  for  failure  to 
(olfill  a  contract  to  convey  land  lyinK  outside 
the  state,  and  service  was  had  by  publication, 
as  authorized  by  Code,  art  16,  f  105,  the  bill 
ooold  not  ba  converted  into  one  for  iipecific  per- 


formance, since  the  court  would  have  no  juris- 
diction of  the  subject-matter  of  such  a  bill. 

3.  Where  jurisdiction  of  nonresident  defend- 
ants in  a  bill  to  subject  tiie  lands  of  their  an- 
cestor to  plaintiffs  debt  is  obtained  by  publica- 
tion, they  are  not  in  court  for  any  other  or  dif- 
ferent purpose,  and  such  jurisdiction  could  not 
be  retained  to  make  the  bill  one  for  specific  per- 
formance. 

Appeal  from  circuit  court,  Prince  George's 
county,  In  equity;  Geo.  C.  Merrick,  Judge. 

Bill  by  George  K.  McGaw  and  others 
against  Mary  A.  Gortner  and  others.  From 
a  decree  for  defendants,  complainants  ap- 
peal.   Affirmed. 

Argued  before  McSHBRRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PAGE, 
PEARCB,  and  SCHMUCKER,  JJ. 

Thomas  M.  I^nahan,  Charles  H.  Stan- 
ley, and  Frank  Gosnell,  for  appellants. 
Wilson  &  Clagett  and  J.  F.  Strieby,  for  ap- 
pellees. 

PAGE.  J.  The  appellants  In  their  bill  of 
complaint  charge:  That  one  William  J. 
Gortner,  being  seised  of  certain  lands  In 
the  state  of  West  Vlrgflnla,  contracted  and 
agreed  with  them  as  follows:  "Baltimore 
Dec.  21,  1804.  In  consideration  of  One  Dol- 
lar and  other  valuable  consideration  the  re- 
ceipt of  which  we  hereby  acknowledge,  we, 
William  J.  Gortner,  husband  and  Mary  A. 
Gortner  wife  agree  to  sell  and  deed  to  Geo. 
K.  McGaw,  Chas.  T.  Davis  and  Jas.  B.  Ram- 
say, one-half  interest  in  all  lands  in  Nicholas 
Co.  West  Virginia  now  standing  in  the  name 
of,  or  belonging  to  William  J.  Gortner  and 
Mary  A.  Gortner  aforesaid  for  the  sum  of 
$6,250po/iao,  and  the  said  Geo.  K.  McGaw, 
Chas.  T.  Davis  and  Jas.  B.  Ramsay  agrees 
to  buy  the  same  and  pay  the  sum  aforesaid 
for  the  one-interest  within  six  months  from 
date  hereof,  provided  after  a  personal  in- 
spection of  said  land  within  the  six  months, 
they  the  said  Geo.  K.  McGaw,  Chas.  T.  Da- 
vis and  J.  B.  Ramsay'  is  satisfied  with  the 
value  thereof,  or  In  other  words  we  Wil- 
liam J.  Gortner  and  Mary  A.  Gortner  his 
wife  agree  to  give  Geo.  K.  McGaw,  Chas.  T. 
Darts  and  J.  B.  Ramsay  an  option  for  six 
months  on  one  lialf  interest  in  our  holdings 
of  lands  in  Nicholas  Co.  West  Virginia  for 
the  sum  of  ?C2r)Oi>o/ioo.  It  being  further 
agreed  however  that  should  tbe  said  Geo. 
K.  McGaw.  Chas.  T.  Davis  and  J.  B.  Ram- 
say elect  to  purchase  nnder  this  option  it  is 
hereby  understood  that  the  land  aforesaid 
are  to  hold  and  develop  If  possible  for  the 
equal  and  just  account  of  all  in  such  man- 
ner and  at  such  times  as  may  be  agreed  by 
us  all  and  to  our  mutual  advantage.  Selins 
Grove  Dec.  24th  1894.  W.  J.  Gortner.  M. 
A.  Gortner."  That  a  part  of  the  "further 
consideration"  for  aald  agreement  was  that 
tlie  complainants  should  pay  the  taxes  due 
at  the  time  on  the  lands— the  same  to  be 
refunded  if  the  complainants  failed  to  pur- 
chase—and that  they  did.  In  consequence, 
pay  the  tome,  amounting  to  $190.86.     They 
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farther  alleffe  that  within  the  bU  months 
they  did  examine  the  lands,  and  elected  to 
purchase,  and  so  notified  the  widow  and 
helTB  at  law  of  W.  J.  Gortner,  who  had  died 
in  the  meantime,  but  they  refused,  and  still 
refuse,  to  receive  the  purchase  money  ten- 
dered them,  and  convey  the  land  to  them. 
W.  J.  Oortoer  died  in  January,  188S,  leav- 
ing no  personal  estate  in  the  state  of  Mary- 
land, but  seised  and  possessed  of  a  tract 
of  land  situate  in  Prince  George's  county. 
The  claim  of  the  complainants,  as  set  out  in 
the  bill,  Is  that  they  have  a  right  to  subject 
the  real  estate  in  Maryland  to  the  payment 
of  whatever  may  be  due  them  for  the  non- 
performance of  their  contract,  which  they 
charge  to  be  |12,000,  and  pray  they  may 
hare  such  relief,  and  all  "such  other  aa  the 
nature  of  their  case  requires."  They  also 
pray  for  an  order  of  publication  against  the 
appellees  as  nonresidents,  directing  them  to 
appear.  On  the  expiration  of  the  time  men- 
tioned in  the  order,  the  appellees  appeared 
and  answered,  denying  some  of  the  aver- 
ments of  the  bill,  and  that  the  complain- 
ants are  entitled  to  the  relief  for  which 
they  pray.  The  lower  court  on  final  hearing 
dismissed  the  bill,  and  from  its  decree  this 
appeal  was  taken. 

The  main  question  In  the  appeal  is,  had 
the  lower  court  Jurisdiction  over  the  case 
made  by  the  bill?  The  contract  between  the 
parties  Is  not  one  of  sale  and  purchase,  but 
simply  of  an  option  for  a  limited  period. 
The  parties  themselves  so  nnderstood  the 
agreement,  for  they  so  declare  In  the  instm- 
ment  Itself— 'In  other  words  we  [Gortner 
9nd  wife]  agree  to  give  £McGaw  et  al.]  an 
option  for  six  months."  Without  these 
words,  the  contract  can  only  be  construed 
as  an  option.  It  bound  Gortner  to  accept 
the  price  and  convey  the  land  In  the  event 
that  McGaw,  within  the  six  months,  should 
elect  Until  such  election  was  made,  there 
was  no  such  obligation  upon  the  Gortners, 
and,  If  the  six  months  expired  without  such 
election  having  been  made,  there  was  an 
end  of  the  matter,  and  the  contract  would 
not  be  binding  on  any  of  the  parties.  Dur- 
ing the  six  months  within  which  the  elec- 
tion could  be  made,  the  Gortners  were  bound 
to  keep  the  property  unsold;  they  having 
agreed,  for  a  valuable  consideration,  to 
maintain  their  control  over  it,  so  that  they 
could  convey  if  the  appellants  elected  to  pur- 
chase, and  paid  or  tendered  the  purchase 
money.  These  principles  are  fully  support- 
ed by  the  authorities,  and  by  the  decisions 
of  our  own  court  In  Coleman  v.  Applegarth, 
68  Md.  21,  11  Atl.  284,  6  Am.  St  Kep.  417; 
Thistle  Mills  V.  Bone,  92  Md.  47,  48  Atl.  87; 
Maughlln  v.  Perry,  35  Md.  352.  The  cases 
to  which  we  have  been  referred  by  the  ap- 
pellees are  not  in  point.  They  are  not  those 
in  which  a  valuable  consideration  was  paid 
by  the  oth«  party  for  the  offer. 

It  seems  to  be  clear,  therefore,  that  Gort- 
ner,  having  died  before  any  election  was 


made,  was  not  at  the  time  of  his  death,  nor 
ever  was,  under  any  legal  obligation  to  re- 
ceive the  purchase  money  and  convey  the 
property,  and  therefore  there  cannot  be  any 
claim  against  him  Individually  for  a  breach 
of  the  contract  And  If  this  be  correct  this 
case  cannot  be  brought  wltMn  the  operation 
of  the  ISSth  section  of  article  16,  Code  Supp. 
The  words  of  that  section  are  as  follows: 
"Where  any  person  dies,  or  shall  have  died 
leaving  any  real  estate  in  possession,  re- 
mainder or  reversion  and  not  leaving  per- 
sonal estate  sufficient  to  pay  his  debts,  and 
costs  of  administration,  the  court  on  any  suit 
instituted  by  any  of  his  creditors,  may  de- 
cree that  all  the  real  estate  of  such  person, 
or  so  much  thereof  as  may  be  necessary, 
shall  be  sold  to  pay  his  debts."  Here  the 
court  is  empowered,  whenever  there  is  no 
personal  estate  sufficient  to  pay  the  debts  of 
a  decedent  to  decree  a  sale  of  the  real  es- 
tate at  the  suit  of  "any  of  his  creditors." 
The  suit  must  therefore  be  instituted  by  a 
"creditor";  and  Its  object  and  purpose,  the 
payment  of  the  "debts"  of  the  decedent  A 
fundamental  condition  of  fact  upon  which 
the  court  may  exercise  Jurisdiction  imder  this 
section  is  that  there  is  a  debt  due  by  the 
decedent  in  his  lifetime;  that  is,  one  for 
which  the  decedent  could  have  been  sued  at 
the  time  of  his  death.  There  Is  nothing  in 
conflict  with  this  to  be  found  in  the  case  of 
Van  Bibber  v.  Reese,  71  Md.  611,  18  Atl.  893, 
6  L.  R.  A.  332.  There  the  court  said  this  act 
"makes  the  land  descended  or  devised  liable 
to  be  sold  for  the  payment  of  any  demand 
dae  by  the  decedent"  and  much  stress  was 
laid  upon  the  words  "demand  due"  at  the 
argument,  as  supporting  the  contention  of 
the  appellant  that  the  court  had  authority, 
under  the  facts  of  this  case,  to  decree  the 
sale  of  the  land  of  the  appellees  located  in 
this  state.  But  by  the  most  strained  con- 
struction of  the  words  they  cannot  be  held— 
especially  In  the  connection  In  which  the 
learned  Judge  employed  them— to  mean  more 
than  what  was  In  fact  a  subsisting  claim 
against  the  decedent  at  the  time  of  his  death, 
and  could  not  Include  any  right  or  demand 
that  should  arise  after  his  death  against  his 
estate,  or  any  portion  of  It  Now,  as  we 
have  shown,  Gortner  was  under  no  obliga- 
tion to  sell  and  convey  the  property,  for  the 
reason  that  up  to  that  time  the  appellants 
had  not  exercised  their  right  of  election.  He 
was  bound  to  keep  the  land  in  such  a  condi- 
tion, as  to  the  tlOe,  that.  If  the  election  were 
made  In  time,  the  appellants  could  get  the 
benefit  of  the  option.  But  he  himself  was 
never  under  any  obligation  to  sell  and  con- 
vey; nor  at  any  time  during  his  life  were 
the  appellants  in  any  wise  bound  to  accept 
the  deed,  had  It  been  ofCered. 

But  the  counsel  for  the  appellants  suggest- 
ed that  the  bill  be  "converted  Into  a  bill  for 
specific  performance,"  and  asked  this  court 
to  remand  the  cause,  under  section  28  of  arti- 
cle 5  of  the  Oode.    It  cannot  be  cont<!ndt>d 


Digitized  by 


Google 


X.J.) 


BBISTOL  V.  SKEBBT. 


135 


that  the  present  bill  may  possibly  be  regard- 
ed as  a  bill  for  a  specific  performance  of  the 
contract.    A  single  reason  for  this  statement 
la  saffldent.    The  land  that  Is  the  subject  of 
tJie  contract  Is  situate  In  the  state  of  West 
Virginia,  and  a  bill  for  specific  performance 
could  affect  only  that  particular  property. 
The  scope  of  the  present  bill,  as  set  forth  In 
the  record,  is  to  subject  other  property  of 
Gortner,  situate  in  the  state  of  Maryland,  to 
a  sale  for  the  payment  of  what  Is  clahned  to 
be   due    from    him    to   the   appellants.    To 
change  the  scope  of  the  blU  so  as  to  make  it 
one  for  specific  performance  would  be  to"per- 
mit  them  to  substitute  an  entirely  new  bill, 
In  which  the  parties  defendant  are  nonresi- 
dents, and  the  property  to  be  affected  Is  sit- 
uate out  of  the  state.    The  bill  in  the  pres- 
ent record  maizes  out  a  case  In  which.  Inas- 
much as  the  land  to  be  affected  lies  in  the 
state,    though    the    defendants    are   nonresi- 
dents, the  court  could  acquire  jurisdiction  by 
an  order  of  publication  under  section  105  of 
article  16  of  the  Code.    They  are  now  In 
conrt  only  by  virtue  of  the  order  of  publica- 
tion, and  this  Informed  them  that  the  only 
purpose  of  the  bill  was  to  obtain  a  decree 
for  the  sale  of  the  land  situate  In  Maryland. 
"They  cannot  be  considered  as  In  court,  and 
parties  to  the  suit,  for  any  other  or  different 
purpose,  or  for  any  purpose  not  necessarily 
aHsing  out  of  the  object  of  the  bill  as  stated 
in  the  order  of  publication."    Fox  t.  Reyn- 
olds, 50  Md.  572.    The  remanding  of  the  case, 
with  liberty  to  the  appellants  to  convert  the 
bill  into  one  for  specific  performance  against 
the  heirs  of  Gortner.  all  of  whom  reside  out 
of  the  state,  could,  therefore,  accomplish  no 
good  purpose.    After  the  amendment  the  de- 
fpndant  would  not  be  In  court  for  the  pur- 
poses of  the  new  bill,  and  there  would  be  no 
process  by  which  they  could  be  brought  In. 
The  object  of  the  order  of  publication  affect- 
&>g  an  absent  nonresident  Is  to  notify  and 
warn  him  to  appear  and  defend  his  rights, 
and  "is  simply  a  statutory  mode  of  confer- 
ring upon  the  conrt  power  to  pass  judgment 
on  property,  the  subject-matter  of  suit  with- 
in its  jurisdiction,  when  the  owner  is  beyond 
the  reach  of  Its  process."    Dorsey  v.  Dorscy, 
30  Md.  534,  96  Am.  Dec.  633.    The  proposition 
of  tbe  appellants,  therefore,  implies  that  non- 
resident defendants  who  have  been  brought 
into  a  case  by  order  of  publication  are  to  be 
regarded  as  In  court  to  answer  another  and 
entirely  diflferent  proceeding,  in  which,  with- 
ont  the  appearance  of  the  defendants,  the 
coart  has  no  jurisdiction.    This,  we  think,  is 
not  within  the  authority  of  statute  or  reason. 
To  to  decide  would  have  the  effect  of  de- 
ceiring  the  defendants  who  appeared  and  an- 
swered for  the  special  purposes  of  the  suit 
mentioned  In  the  order  of  publication,  and 
would  require  the  court  to  make  decrees  It 
cooM  not  enforce.    In  fact,  the  absence  of 
tbat  power  is  a  good  test  by  which  to  try  the 
Inriadlction  of  tbe  court    A  decree  requiring 
tbe  conveyance  of  West  Virginia  property  by 


nonresidents  who  are  not  personally,  but  on- 
ly constmctlvely,  before  the  court,  would  be 
nugatory.  "Chancery  can  have  no  jurisdic- 
tion Where  It  can  give  no  rellet"  White  v. 
White,  7  Gill  &  J.  210. 

It  follows  from  what  has  been  said  that 
the  decree  must  be  affirmed.  Decree  af- 
firmed; the  appellants  to  pay  the  costs. 


BRISTOL  et  al.  v.  SKERRY  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  16, 
1903.) 

MARRIED   WOMAN-RIGHT    OP   ACTION— PAR- 
TIES—INTEREST  OF  HUSBAND. 

1.  Since  tbe  passage  of  section  11  of  the 
married  woman  s  act  (2  Oen.  St.  p.  2014,  } 
11),  a  wife  may  bring  a  suit  for  the  protection 
of  her  property  in  her  own  name,  without  join- 
ing her  liusband  as  a  party  to  the  suit.  This 
statute  enables  the  wife  to  sue  as  a  feme  sole, 
but  does  not  require  her  to  do  so.  If  ahe  de- 
sires to  make  her  husband  a  party  to  the  snit, 
she  must  follow  the  mode  of  procedure  ob- 
served before  the  adoption  of  section  11,  and 
sue  by  her  next  friend,  making  her  husband  a 
defendant. 

2.  A  husband  has  an  equity  in  lands  to  which 
his  wife  holds  title,  which  this  court  will  rec- 
oguize.  He  has  power,  by  refusing  to  join .  in 
her  deed,  to  prevent  her  from  conveying  her 
lands;  and  if  a  child  be  born  during  the  cov- 
erture, and  tbe  husband  survives  the  wife,  he 
will  take  an  estate  by  the  curtesy  (complete) 
In  lands  whereof  she  died  seised  of  an  estate 
of  inheritance. 

3.  Having  this  equity,  he  is  a  proper  party 
to  a  suit  brought  by  the  wife  to  protect  her 
lands.  It  is,  however,  misjoinder  to  make  him 
co-complaluant  with  his  wife.  If  he  is  made 
a  party,  It  should  be  as  defendant 

(Syllabus  by  the  Conrt.) 

Bill  by  Anna  C.  Bristol  and  Samuel  A 
Bristol  against  Amory  T.  Sk^ry  and  othen. 
Demurrer  to  bUl  sustained. 

W.  A.  Stryker,  for  demurrant  Smith  Ai 
Brady,  for  complainant 

GREY,  V.  C.  The  bUI  in  this  case  Is  filed 
by  Anna  O.  Bristol  and  Samuel  A.,  her  hub 
band,  alleging  that  Anna  Is  the  sole  ownn 
In  fee  simple  of  a  farm  In  Hunterdon  coun- 
ty. The  bill  charges  that  the  defendants,  b/ 
increasing  the  height  of  their  milldam,  have 
caused  the  natural  flow  of  a  river  to  be 
checked,  and  the  waters  thereof  to  flow  back 
upon  the  lands  of  the  complainant  wife,  to 
the  continuous  and  permanent  Injury  of  her 
lands.  The  defendants  demur  to  the  bill  be- 
cause the  husband,  Samuel  A.  Bristol,  Is 
made  a  party  complainant,  when  It  does  not 
appear  anywhere  In  the  hill  that  he  has  any 
Interest  in  the  matters  In  dispute.  This  Is 
the  sole  ground  upon  which  the  demurrer 
was  argued. 

Before  the  passage  of  the  married  wo- 
man's act  of  1852,  a  married  woman  might 
have  been  Interested  in  lands  in  two  different 
ways:  She  might  have  had  the  legal  title  to 
lands  come  to  her  by  deed,  devise,  or  descent 
In  land  of  which  his  wife  became  so  seised 
of  an  estate  of  Inheritance,  tbe  husband  was 
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Instantiy  vested  of  an  estate  by  the  curtesy 
Initiate.  The  wife's  property  became  liable 
to  be  taken  for  the  payment  of  the  husband's 
debts,  and  also  to  his  disposition,  for  he  could 
convey  his  wife's  lands,  at  least,  during  the 
coverture,  and  in  case  a  child  was  born,  and 
the  husband  survived  the  wife,  during  his 
life.  The  obvious  inequity  of  this  situation 
led  to  the  creation  of  a  peculiar  equitable 
interest  for  the  protection  of  the  wife  from 
the  distresses  occasioned  by  the  rigid  rules 
of  the  common  law.  This  was  the  other  way 
In  which  a  wife  might,  before  the  act  of 
1852,  have  an  Interest  In  lands.  This  inter- 
est originated  by  marriage  settlement,  by 
deed,  or  by  devise,  creating  a  trust  for  the 
wife's  separate  use,  with  powers  enabling 
her  to  deal  with  the  property.  She  was 
deemed  to  be,  with  respect  of  such  property, 
a  feme  sole.  Her  Interest  in  the  lands  so 
set  apart  for  her  benefit  was  called  her  "sep- 
ariite  estate."  Her  action  in  protection  of 
such  property,  or  attacks  upon  It  by  others, 
was  within  the  cognizance  of  the  equity 
courts.  Tullett  v.  Armstrong,  1  Beav.  21. 
A  caustic  review  of  the  origin  and  grovrth 
of  this  separate  estate  of  the  wife,  from  the 
point  of  view  of  a  common-law  jurist,  may 
be  found  in  the  opinion  of  Chief  Justice 
Beasley,  speaking  for  the  Court  of  Errors 
and  Appeals,  In  the  case  of  Perkins  v.  El- 
liott, 23  N.  J.  Eq.  527. 

While  this  was  the  state  of  the  law,  a  hus- 
band who  might  have  had  an  estate  by  the 
curtesy  initiate  in  lands  wherein  his  wife 
held  title  was  held  to  be  a  necessary  party 
to  any  bill  filed  respecting  those  lands.  The 
mode  of  procedure  then  was  that  the  wife, 
when  seeking  to  protect  her  separate  prop- 
erty, sued  by  her  next  friend;  making  her 
husband  a  party  defendant,  in  order  that  he 
might  contest,  if  he  wished,  her  claim  that 
the  property  In  question  was  in  fact  her  sep- 
arate property,  and  show  her  claim  to  be  In- 
compatible with  his  marital  rights,  for  she 
might  have  held  the  title,  and  the  husband 
would  then  have  bad  a  curtesy.  Story,  Eq. 
PI.  sec.  63;  Stgel  r.  Phelps,  7  Sim.  239; 
Wake  V.  Parker,  2  Keen,  59.  Though  Sir 
John  Leach,  in  Smyth  t.  Myers,  3  Madd.  475, 
In  a  suit  where  a  wife  had  a  separate  estate, 
and  sued,  naming  her  husband  as  next 
friend,  granted  a  motion  made  by  the  plain- 
tiff to  strike  out  the  name  of  a  husband  as 
next  friend,  and  make  him  a  coplaintiff,  de- 
claring that,  although  the  wife's  claim  to 
separate  property  was  against  jus  marltl,  yet 
the  husband,  by  joining  as  coplaintiff,  would 
admit  the  statement  in  the  bill  that  the  prop- 
erty in  question  was  the  separate  property  of 
the  wife,  and  that  this  would  answer  all  the 
purpose  of  making  him  a  defendant  Under 
the  earlier  cases  a  bill  filed  by  husband  and 
wife  as  co-complainants  was  held  to  be  the 
suit  of  the  husband  alone,  and  the  wife  was 
not  bound  by  any  of  the  allegations  In  such 
a  bill  in  any  future  litigation.  See,  in  John- 
son T.  Vail  a862)  14  N.  3.  Eq.  426,  and  cases 


there  cited,  an  interesting  discussion  of  the 
subject  .by  Chancellor  Green.  In  1852  the 
married  woman's  act  destroyed  the  common- 
law  estate  of  tenancy  by  the  curtesy  Initiate. 
Porch  V.  Fries  (1867)  18  N.  J.  Eq.  208.  But 
as  It  gave  the  wife  no  power  to  dispose  of 
her  lands  without  the  husband's  joining  in 
her  deed,  the  husband's  estate  by  the  cur- 
tesy might  still  arise,  upon  her  death  seised 
of  an  estate  of  Inheritance;  a  child  having 
been  born  of  the  marriage.  Id.  209;  Nay  lor 
V.  Field  (1861)  29  N.  J.  Law,  292.  Since 
the  passage  of  the  married  woman's  act  of 
1852,.  making  lands,  the  legal  title  to  whicl> 
stands  in  the  wife's  name,  free  from  the  hoa- 
baud's  control  or  debts,  such  property  has 
also  come  to  be  designated  the  "separate 
estate"  of  the  wife.  Although  the  married 
woman's  act  of  1852  destroyed  the  husband's 
estate  by  the  curtesy  Initiate  in  lands  where- 
in his  wife  held  title,  he  yet  has  control  over 
her  disposition  of  those  lands,  for  she  has 
no  power  to  convey  them  unless  he  joins 
In  her  deed;  and  he  stiU  has  a  possibility 
that  a  child  may  be  bom  of  the  marriage, 
and  that  be  may  survive  his  wife,  and  thus 
become  seised  of  an  estate  by  the  curtesy 
complete.  Since  the  passage  of  that  act  the 
husband  has  been  declared  to  be  a  necessary 
party  to  a  suit  begun  by  a  wife,  through  a 
next  friend,  for  her  separate  estate.  Objec- 
tion was  made  to  the  nonjoinder  of  the  hus- 
band, and  it  was  declared  to  be  well  taken. 
Tunnard  v.  Llttell  (1872)  23  N.  J.  Eq.  269. 
following  Johnson  v.  Tail,  ubl  supra,  holding 
that  the  husband  Is  a  necessary  defendant. 
The  husband's  Interest  even  in  the  distinctly 
separate  estate  of  the  wife  was  in  these  cas- 
es held  to  be  sufficient  to  make  the  wife's 
suit  defective  unless  he  was  made  a  party  de- 
fendant In  Johnson  v.  Vail  the  husband 
appeared  as  next  friend  of  the  wife,  but  wa& 
not  joined  as  a  party  in  the  bill,  either  as 
complainant  or  defendant  The  case  wa» 
presented  on  an  order  to  show  cause  why 
an  injunction  should  not  issue,  etc.  It  was 
held  that  although  the  husband  was  a  nec- 
essary party,  it  would  be  a  misjoinder  to 
make  him  a  plaintiff,  and  that  he  must  there- 
fore be  made  a  defendant  In  Barrett  v. 
Doughty  (1874)  25  N.  J.  Eq.  379,  the  bill  was 
filed  by  husband  and  wife  as  co-complaln- 
ants.  A  demurrer  ore  tenus  because  of  the- 
misjoinder  of  the  husband  as  complainant 
was  allowed,  and  it  was  ordered  that  he  be 
made  a  defendant  In  Tantum  t.  Coleman 
(1875)  26  N.  J.  Eq.  131,  to  a  biU  filed  by  a 
wife,  a  plea  settiug  up  the  coverture,  and 
the  nonjoinder  of  the  husband  as  complain- 
ant was  held  to  be  bad,  because  he  was 
neither  a  necessary  nor  a  proper  party  com- 
plainant with  her.  In  Paulison  v.  Van  Ider- 
stine  (1877)  28  N.  J.  Eq.  310,  a  bill  by  hus- 
band and  wife  as  co-complalnants,  filed  In  re- 
spect to  the  wife's  separate  estate,  was  held 
to  be  a  misjoinder. 

The  uniform  course  of  decision  up  to  the 
year  1877,  in  cases  such  as  that  presently  un- 
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der  conslderatton,  declares  that  the  husband 
was  a  necessary  party,  but  that  It  was  a  mis- 
Joinder  to  make  him  a  co-complalnant  with 
his  wife.  He  must  be  made  a  defendant. 
While  this  was  the  state  of  the  law,  the  re- 
vision of  the  married  woman's  act  (Revision 
1877.  p.  638,  S  11,  now  2  Gen.  St  p.  2014,  8 
11)  was  enacted.  This  statute  enable  a  mar- 
ried woman  to  maintain  an  action  In  her 
own  name,  without  joining  her  husband 
therein,  for  the  recovery  of  all  damages  done 
to  her  separate  property,  and  gives  her  the 
same  remedy  for  the  protection  of  such  prop- 
erty as  If  she  were  an  unmarried  woman, 
and  declares  that  In  any  proceedings  it 
should  be  sufficient  to  allege  such  property  to 
be  her  property.  Since  this  statute.  It  has 
been  held  that  the  husband  is  not  a  neces- 
sary party  to  a  suit  brought  by  a  wife  to  pro- 
tect her  property,  and  demurrers  to  bills  of 
complaint  filed  by  the  wife  because  of  the 
nonjoinder  of  her  husband  as  a  party  In  such 
suits  have  been  overruled.  Castner  v.  Sliker 
aSST)  43  N.  J.  Bq.  0,  10  Atl.  493;  Young  v. 
Young  (1889)  45  N.  J.  Eq.  41,  16  Ati.  921. 
The  reasons  for  holding  the  association  of 
the  husband  with  the  wife  as  co-complalnant 
to  be  a  misjoinder  have  been  somewhat 
shaken  by  the  effect  of  the  statute  of  1852, 
which  destroyed  the  husband's  estate  by  the 
curtesy  Initiate  In  lands  to  which  the  wife 
held  title,  and  thus  left  him  less  ground  of 
dispute  with  his  wife  as  to  whether  the  lands 
affected  by  her  suit  were  In  fact  her  separate 
property,  held  in  trust  for  her,  or  lands  to 
which  she  held  title.  The  cases  of  Johnson 
T.  Vail,  Barrett  v.  Doughty,  and  Paullson  v. 
Tan  Iderstlne,  ubl  supra,  decided  after  the 
act  of  1852,  -however,  all  hold  that  It  Is  a 
misjoinder  to  associate  the  husband  as  co- 
complalnant  with  the  wife  in  a  suit  to  pro- 
tect lands  owned  by  her.  The  grant  of  pow- 
er to  the  wife  to  sue  alone,  without  joining 
her  husband  In  her  suit,  given  by  section  11 
of  the  Bevislon  of  1877  (now  2  (Sen.  St  p. 
2014,  i  11),  If  acted  upon  by  the  wife  by 
suing  alone,  would  seem  to  relieve  the  pro- 
cedure from  the  presumption  above*  referred 
to,  which  held  a  suit  brought  by  husband  and 
wife  to  be  the  suit  of  the  husband  only,  and 
not  binding  on  the  wife.  The  power  given  to 
the  wife  by  section  11  is,  however,  a  mere 
enabling  act.  She  is  empowered,  but  not  re- 
quired, to  sue  in  her  own  name,  without  mak- 
ing her  husband  a  party.  If  she  sues  with- 
out him,  she  may  do  so  in  her  own  name,  as 
sole  complainant,  under  the  power  given  her 
by  section  11.  If  she  desires  to  make  him  a 
party,  she  must  follow  the  practice  estab- 
tabllsbed  by  the  modes  of  procedure  in  such 
cases  before  the  enactment  of  section  11,  and 
sne  by  her  next  friend,  maUng  her  husband 
a  party  defendant 

It  Is  claimed  by  the  demurrant  that  the 
husband  has  no  Interest  in  the  subject-mat- 
ter of  the  suit  and  that  he  cannot  properly 
be  a  party  to  it.  This  view  cannot  be  ac- 
cepted.   The  statutes  of  1852  and  1877  did 


not  deprive  the  husband  of  all  interest  in  his 
wife's  property.  They  secured  its  enjoyment 
to  her,  and  enabled  her  to  sue  as  a  feme  sole 
to  protect  it;  but  he  still  has  an  equity  which 
this  court  will  recognize,  and  which  makes 
him,  though  not  a  necessary,  yet  a  proper, 
party  to  his  wife's  suit  He  still  has  power 
to  prevent  his  wife  from  conveying  her  lands, 
for  her  deed  made  without  his  joining  In 
making  it  Is  a  nullity.  If  a  child  be  born 
during  the  coverture,  and  he  survives  his 
wife,  he  will  yet  take  in  them  an  estate 
by  the  curtesy  complete.  If  his  wife  suc- 
ceeds in  this  suit,  the  permanent  value  of 
her  lands,  and  consequently  of  the  husband's 
possible  Interest,  will  be  increased.  If  she 
fails,  the  value  of  the  husband's  equity  may 
be  lessened.  Equity  has  recognized  his  In- 
terest as  worthy  of  its  protection.  In  Speak- 
man  v.  Tatem,  48  N.  J.  Eq.  136,  21  AH.  466 
(affirmed  on  appeal),  a  husband  had  joined 
a  wife  In  conveying  her  lands  to  a  trustee. 
His  marital  right  In  her  real  estate  thus  con- 
veyed was  held  to  form  a  sufficient  consid- 
eration for  a  postnuptial  settlement  by  which 
an  Interest  was  secured  to  the  husband,  and 
his  rights  under  that  settlement  were  en- 
forced. The  practice  since  the  married  wo- 
man's act  of  1852  seems  to  be  established, 
that,  In  a  suit  for  the  protection  of  a  mar- 
ried woman's  property,  her  husband  should 
not  be  joined  with  her  as  a  co-complalnant. 
Johnson  v.  Vail,  and  cases  above  cited.  The 
husband  is  not  a  necessary  party  to  such  a 
suit,  since  the  Bevislon  of  1877,  but  Is  a 
proper  party  defendant,  by  reason  of  his  in- 
terest In  the  subject-matter  of  the  suit 

The  demurrer  must  therefore'  be  sustained 
on  the  ground  of  tlie  misjoinder  of  the  hus- 
band as  co-complalnant  with  his  wife,  with 
costs  to  the  defendant,  and  leave  to  the  com- 
plainant wife  to  amend  by  striking  out  the 
name  of  the  husband  as  complainant.  If 
she  wishes  to  make  her  husband  a  party,  it 
must  be  as  a  defendant  and  in  such  case  her 
suit  must  be  In  the  name  of  her  next  friend 
as  complainant 


DBGKEB  et  al.  y.  PANZ  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  16, 
1903.) 

ACTION    AGAINST    WIFE— SBTTINQ    ASIDB    OP 
DBBD— HUSBAND   AS   DEFENDANT. 

1.  Inasmuch  as  a  hnaband's  power  of  veto 
over  the  wife's  conveyance  of  her  own  land 
enables  him  to  retain  in  his  wife's  name  the 
title  to  any  lands  of  which  she  may  be  seised 
during  coverture,  so  that  in  case  she  dies  seis- 
ed of  an  estate  of  Inheritance,  a  child  havingr 
been  born  of  the  marriage,  an  estate  by  curtesy 
Tests  iu  him,  the  husband  is  a  proper  party  de- 
fendant in  a  suit  against  the  wife  to  set  aside 
a  deed  to  her. 

Salt  by  Alice  Decker  and  others  against 
Helen  M.  Panz  and  another.  On  motion  to 
strike  out  the  name  of  Jacob  Panz  as  a  de- 
fendant   Motion  refused. 
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The  original  bill  In  this  caiise  was  filed  by 
Austin  R.  Decker,  In  his  lifetime,  -against 
Helen  M.  Panz  and  Jacob  Panz  her  husband; 
alleging  that,  wbUe  weak  In  body  and  mind, 
the  complainant  was  Induced  by  the  defend- 
ant Helen,  by  promise  which  she  has  in  no 
way  fulfilled,  to  convey  to  her  a  house  and 
lot  In  Vlneland.  The  bill  prays  that  the  deed 
to  the  defendant  Helen  may  be  declared  to 
be  null  and  void;  that  it  may  be  decreed  to 
be  delivered  up  to  be  canceled,  etc.;  that 
Helen  and  Jacob,  her  husband,  may  be  de- 
creed to  reconvey  the  premises  to  the  com- 
plainant clear  of  all  Incumbrances  by  them, 
or  any  one  under  them;  and  that  Helen  and 
Jacob  may  be  decreed  to  pay  the  costs.  On 
petition  the  defendants  were  permitted  to  de- 
fend separately.  At  this  stage  of  the  case, 
before  answer  filed,  the  sole  complainant  de- 
parted this  life,  on  the  25th  of  September, 
1901.  Ignorant  of  this  fact,  the  defendants 
on  the  30th  day  of  September,  1901,  filed  sep- 
arate answers.  When  the  answers  were  fll- 
4>d,  there  was,  by  reason  of  the  death  of  the 
sole  complainant,  no  party  In  court  to  whom 
these  answers  could  be  responsive.  An  order 
of  revivor  was  afterwards  made,  substitut- 
ing the  heirs  at  law  as  complainants  in  the 
place  of  the  decedent  After  the  order  for 
revivor  was  made,  a  stipulation  between  the 
new  complainants  and  the  defendant  Helen 
M.  Panz  agreed  that  the  answer  of  the  de- 
fendant Helen  M.  Panz,  previously  filed, 
should  stand  as  an  answer  in  the  revived 
suit.  The  defendant  Jacob  Panz  now  moves 
that  his  name  be  stricken  from  the  bill  of 
complaint  as  a  party  defendant,  for  the  rea- 
son that  he  is  not  a  proper  or  necessary  par- 
ty to  the  suit,  that  he  is  not  interested  in  the 
subject-matter  or  objects  of  the  suit,  and 
that  the  complainants  are  not  entitled  to  any 
relief  against  him. 

Leverett  Newcomb,  for  the  motion.  Wil- 
liam E.  Zellers,  opposed. 

GREY,  V.  0.  (orally).  The  bill  makes  a 
husband  and  wife  defendants  with  respect 
to  the  wife's  ownership  of  the  title  to  the 
lands  described  In  the  bill,  with  a  prayer  that 
a  deed  previously  made  to  the  wife  may  be 
decreed  to  be  a  nullity,  and  that  the  hns- 
band  and  wife  may  be  decreed  to  "reconvey 
the  premises  to  the  complainants  free  and 
clear  from  all  encumbrances,"  etc.  The  mo- 
tion to  strike  out  the  husband  as  a  defendant 
Is  based  on  the  claim  that  he  is  neither  a 
necessary  nor  a  proper  party,  and  that  he 
has  no  interest  in  the  object  of  the  suit.  The 
relation  of  a  husband  to  his  wife's  separate 
estate,  and  his  status  as  a  party  In  a  suit 
touching  the  same,  were  fully  discussed  in  a 
recent  opinion  in  this  court  In  the  case  of 
Bristol  V.  Skerry,  54  Atl.  135.  That  was  a 
case  where  the  husband's  status  as  a  co- 
complainant  with  his  wife  in  a  suit  regard- 
ing her  separate  property  was  challenged 
as  a  misjoinder.    In  the  case  presently  under 


consideration,  the  status  of  the  husband  as  a 
party  Is  criticised  on  somewlw.t  the  same 
grounds  advanced  in  Bristol  v.  Skerry,  name- 
ly, that  the  husband  has  no  place,  even  as  a 
defendant.  In  a  suit  relating  solely  to  a 
wife's  separate  estate.  In  the  premises  the 
bill  alleges  facts  which  the  complainants 
claim  entitle  them  to  have  the  defendant 
husband  and  his  wife  execute  a  deed  of  re- 
conveyance, and  they  pray  for  a  decree  to 
that  effect.  While  the  husband  has  no  legal 
estate  in  lands  the  title  to  which  is  owned 
by  the  wife,  yet  he  has  an  equity  which 
makes  him  a  proper  party  in  any  suit  affect- 
ing those  lands,  and  which  makes  him  a  nec- 
essary party  in  any  suit  where  the  relief 
sought  Involves  the  execution  of  a  deed  by 
the  wife  conveying  those  lands.  Her  deed, 
even  of  her  own  lands,  without  her  husband's 
signature,  is  a  nullity.  This  power  of  veto 
over  the  wife's  conveyance  of  her  own  lands 
survived  the  married  women's  act  of  1S52, 
and  all  its  subsequent  amendments,  and  ait- 
pears  to  be  all  that  is  left  of  the  estate  .for- 
merly known  as  "tenancy  by  the  curtesy 
initiate."  The  existence  of  this  power  In 
the  husband  enables  him  to  retain  In  his 
wife's  name  the  title  to  any  lands  of  which 
she  may  be  seised  during  the  coverture,  so 
that  In  case  she  dies  seised  of  an  estate  of 
inheritance,  a  child  having  been  born  of  the 
marriage,  an  estate  by  the  curtesy  complete 
instantly  vests  In  the  husband. 

The  motion  to  strike  out  the  name  of  the 
husband  as  a  defendant  must  therefore  be 
refused,  with  leave  to  the  husband  to  respond 
to  the  revived  suit. 


BITTLB   y.  CLEMENT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  16, 
1903.) 

PURCHASE  OP  PROPERTY— TTNEQUAL  CONTRI- 
BUTIONS—PRESUMPTION —  EVIDENCE  — SAJjK 
OP  INTEREST— NOTICE  TO  PURCHASER. 

1.  Where  two  brothers  purchase  land  jointly, 
and  their  contributions  are  unequal,  there  is  a 
presumption  whereby  each  party  holds  a  share 
m  the  property  according  to  his  contribation. 

2.  Where  two  brothers  purchased  land  joint- 
ly, their  contributions  to.  the  purchase  price 
being  unequal,  and  they  were  both  very  ig- 
norant men,  the  fact  that  the  deed  was  made 
to  both  generally,  and  that  one  who  survived 
the  other  charged  taxes  paid  to  himself  and 
his  brother's  estate  in  equal  portions,  did  not 
overcome  the  presumption  that  each  held  a 
share  accoi'ding  to  his  contribution. 

3.  Where  the  purchaser  at  execution  sale  of 
the  interest  of  a  decedent  in  certain  land  which 
had  been  conveyed  to  the  debtor  and  another 
generally  had  notice  that  the  share  of  the 
debtor  was  not  one-half,  he  was  entitled  to  no 
greater  portion  than  the  actual  share  of  the 
debtor. 

4.  Rents  accruing  after  the  death  of  a  de- 
cedent and  before  the  exercise  of  a  power  of 
sale  go  with  the  title  of  the  laud  to  the  heir 
or  devisee,  and  not  to  the  executor,  or  to  the 
purchaser  under  the  power. 

%  4.  Se«  Executors  and  Admlnlstraton.  vol.  a. 
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Suit  by  B.  B.  BltUe  against  Herbert  L 
Clement  and  others.    Decree  for  complainant. 

WatkluB  &  Avia,  tor  complainant  Robert 
8.  Clymer  and  Bobert  O.  Sparks,  for  defend- 
ant EL  L  Clement 

GBET,  v.  C.  (orally).    After  hearing  the 
argoments  of  counsel,  I  am  satisfied  as  to 
what  the  decree  should  be  without  further 
consideration.    The  circumstances  of  the  case 
are  as   follows:     The  bill   is  filed   for  the 
partition  or  sale  of  87  acres  of  land  lying 
In  Gloucester  county,  purchased  from  Harper 
Davis  and  wife  by  the  complainant,  Benja- 
min B.  BltUe,  and  his  brother,  Daniel  Bittle, 
by  deed  dated  March  1,  1883,  made  by  Davis 
and  wife  to  Benjamin  R.  and  Daniel  Bittle. 
In  payment  of  the  purchase-money  price  Ben- 
jamin paid  $1,250  and  Daniel  $550,  and  they 
Jointly  gave   a   mortgage   for    the  .  residue, 
amounting  to  $2,000.     On  August  31,  1900, 
Daniel  died  testate,  devising  all  his  lands  to 
Benjamin,  and  appointing  him  sole  executor 
of  his  will,  which  was  duly  proved  before  the 
surrogate  of  Oloncester  county.    On  the  28th 
of  June,  1901,  Herbert  I.  Clement  recovered 
a  Judgment  against  Daniel's  executor,  and, 
because  Daniel's  estate  was  insufficient  to  pay 
his  debts,  the  executor  obtained  an  order  to 
sell  Daniel's  real  estate,  and  under  this  or- 
der advertised  and  sold  Daniel's  interest  in 
the  87  acres  above  named.    At  the  time  of 
the  sale,  and  before  putting  up  the  property 
at  auction,  notice  was  given  that  Daniel  had 
paid  but  $550  of  the  purchase  money,  and 
that  Benjamin  R.  had  paid  $1,250  of  it  and 
that  all  Daniel's  Interest  In  the  equity  of  the 
farm  was  in  the  proportion  which  $550  bore 
to  $1,250.    The  defendant  Herbert  I.  Clement 
who   had    the    Judgment    against    Daniel's 
estate,  bought  In  the  farm  with  notice  of  this 
fact-  The  complainant  Benjamin  B.  Bittle, 
sets  up  the  above-mentioned   facts   in   the 
bin  of  complaint,  and  prays  that  a  partition 
of  the  premlsea  may  be  made  between  him 
and  the  defendant  Clement  according  to  their 
respective  rights  therein— that  is,  that  he,  the 
complainant,  may  have  ss/,,  and  the  defend- 
ant Clement  ii/«a  parts  thereof;    or,  if  it 
be  found  Impracticable  to  divide  the  prop- 
erty, then  that  it  may  be  sold,  and  the  pro- 
ceeds of  sale  divided  between  the  parties  ac- 
cording to  their  several  rights  therein.    There 
It  but  a  single  matter  of  dispute  raised  by 
the  answer  of  the  defendant  Clement    He 
Insists  that  the  complainant,   Benjamin  R. 
Bittle,  is  not  entitled  to  an  interest  in  the 
property  In  the  proportion  of  's/sg  parts  to 
"/>«  parts  held  by  the  defendant  but,  on  the 
eontrary,  asserts  that  the  complainant's  inter- 
est amounts  only  to  the  one  equal  half  part, 
and  that  he,  the  defendant  Clement,  acquired 
by  Us  purchase  and  is  entitled  to  the  other 
eqnal  half  part.    The  defendant  Joins  in  the 
prayer  for  partition  or  sale  on  the  basis  of 
the  shares  alleged  in  his  answer. 
The  testimony  offered  proves  that  the  com- 


plainant paid  on  account  of  the  puichase 
money  $1,250,  that  his  brother,  Daniel  Bittle, 
Iiaid  on  account  of  the  purchase  money  but 
$550,  and  that  the  balance  of  the  purchase 
money,  was  secured  by  a  mortgage  given  by 
both  on  the  premises.  At  the  sale  at  which 
Clement  purchased  Benjamin  announced  that 
at  the  time  of  the  purchase  of  the  farm  the 
purchase  money,  wlUch  was  $3,800,  was  se- 
cured Ui  part  by  bond  and  mortgage  given  by 
Daniel  and  Benjamin  for  $2,000,  and  that 
of  the  balance  Daniel  had  paid  $550  and  Ben- 
jamin $1,25Q,  and  that  Daniel's  interest  In 
the  equity  in  the  farm  was  in  the  propor- 
tion ta  which  the  sum  paid  by  Daniel,  $550, 
stood  to  $1,250,  paid  by  Benjamin,  and  that 
Benjamin  claimed  to  hold  an  interest  ta  the 
equity  In  proportion  to  his  payment  of  the 
purchase  money.  This  notice  was  given  at 
the  sale,  and  the  defendant  Clement  does 
not  deny  that  he  received  the  notice,  and 
made  bis  purchase  subject  to  the  information 
thus  given.  It  appears  by  uncontradicted 
testimony  that  some  years  before  the  trans- 
action here  involved  Daniel  and  Benjamin, 
who  were  brothers,  owned  their  property  In 
common.  During  this  period  there  was  no 
definition  of  the  proportionate  ownership  of 
the  brothers.  No  account  was  kept  or  taken 
to  show 'what  either  contributed  to  the  com- 
mon property,  nor  what  either  took  from  it 
for  his  own  use.  There  was  no  written 
agreement  between  them  on  the  subject. 
They  simply  held  and  used  their  property  in 
common.  After  a  period  of  common  owner- 
ship, they  made  a  division,  whereby  Daniel 
took  a  mortgage  for  $2,000  for  his  several 
property,  and  Benjamin  took  a  mortgage  for 
$1,300,  with  an  allowance  of  $700  In  cash  to 
him  for  his  several  property.  The  balance 
of  the  common  property  was  not  then  di- 
vided. There  Is  clear  proof  that  before  the 
brothers  purchased  the  property  now  in  dis- 
pute they  had  arranged  to  hold  the  mortgages 
and  the  balancing  $700  of  cash  as  the  several 
property  of  each.  When  they  purchased  the 
property  now  In  dispute,  the  proof  shows 
they  used  this  several  property  of  each  to 
pay  for  it  Each  paid  out  of  his  own  sep- 
arate ownership,  and  not  out  of  the  Joint 
ownership.  In  paying  for  it,  Daniel  con- 
tributed out  of  his  private  and  individual 
funds  $550,  and  Benjamin  out  of  his  private 
and  individual  funds  $1,250.  There  Is  no 
denial  whatever  of  this  condition  of  facts, 
and  it  must  be  accepted  as  true,  unless  it 
be  assumed  that  Benjamin  Bittle,  who  testi- 
fied to  it  simply  perjured  himself  on  the  wit- 
ness stand.  He  is  a  very  ignorant  man. 
He  knows  how  to  write  his  name,  and  can 
recognize  papers  which  he  signed.  He  knows 
very  little  about  business  methods,  but  when 
under  examination  and  cross-examination  he 
frankly  answered  all  questions,  whether  the 
answers  were  favorable  or  unfavorable  to  his 
interests  In  this  suit,  and  gave  the  Impression 
of  a  person  who  was  speaking  the  truth. 
Benjamin  is  supported  in  his  statement  that 
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the  contributions  were  as  stated  by  tb? 
testimony  of  Mr.  Vanueman,  who  heard  Dan- 
iel Blttle  make  admissions  In  conversation, 
which  came  in  an  entirely  natural  way,  to 
the  effect  that  Daniel  had  contributed  but 
?550  and  Benjamin  had  contributed  $1,250 
of  the  purchase  money.  It  thus  appears  that 
tlielr  contribution  to  the  purchase  money  on 
this  piece  of  land  was  in  unequal  proportions. 
There  was  no  agreement  between  Daniel 
and  Benjamin  as  to  their  several  interests 
In  the  purchase,  nor  any  arrangement  where- 
by the  one  who  contributed  the  most  agreed 
that  the  other  should  equally  share  with  him 
in  the  purchase.  In  such  cases,  unless  the 
parties  stand  to  each  other  In  the  relation  of 
parent  and  child,  or  husband  and  wife,  the 
law  raises  a  presumption  called  a  "resulting 
trust,"  whereby  each  party  holds  a  share  in 
the  property  purchased  according  to  his  con- 
tribution to  the  purchase  money.  The  result 
of  the  transaction  was  that,  when  these 
brothers  thus  purchased  the  land  in  ques- 
tion, Daniel  had  an  interest  in  it  as  $550 
stood  to  $1,250,  which  latter  amount  Ben- 
jamin contributed  to  the  purchase,  and  that 
sum  represented  Benjamin's  share.  There 
Is  no  testimony  showing  that  this  arrange- 
ment was  In  any  way  changed.  No  convey- 
ance or  declaration  of  trust,  or  of  tbelr  sev- 
eral interests,  affecting  the  property,  toolc 
place  between  them. 

There  is  some  proof  which  favors  the  de- 
fendants' contention  that  the  brothers  held 
In  equal  shares  the  property  purchased.  The 
fact  that  the  deed  was  made  to  both  gener- 
ally is  some  evidence  of  that,  and  so  is  the 
charging  of  taxes,  etc.,  by  Benjamin  against 
Daniel's  estate  in  equal  portions.  But  as  to 
the  effect  of  the  deed,  the  proof  is  that  these 
brothers,  though  contributing  to  the  purchase 
in  the  proportions  named,  and  evidently  in- 
tending to  own  the  property  in  those  pro- 
portions, were  very  Ignorant  men,  and  It  Is 
hardly  to  be  believed  that  they  could  or  did 
understand  the  legal  effect  of  a  deed  to  Joint 
grantees.  So  the  charging  of  taxes,  etc.,  in 
Benjamin's  account,  is  of  some  force  to  show 
that  they  held  in  equal  shares;  but  this  Is 
merely  Inferential  proof,  and  ought  not  to 
be  held  to  overcome  the  uncontradicted  show- 
ing of  the  truth  that  the  parties  in  fact 
purchased  and  paid  for  the  property  in  the 
shares  and  proportions  above  mentioned,  and 
that  they  have  never  since  In  any  way  ar- 
ranged a  division  of  either  the  land  or  the 
profits  thereof  as  equal  owners  each  of  one- 
half  part. 

The  payment  of  the  proportionate  shares 
of  the  purchase  money  by  the  several  par- 
ties being  established  beyond  dispute,  a  re- 
sulting trust  assigning  to  each  a  quantity  of 
Interest  in  proportion  to  his  payment  arose, 
and  should  have  effect,  unless  some  definite 
act  of  the  parties  Is  proven,  which  es|ab- 
llshes  by  equally  forceful  evidence  some 
change  in  their  relations  to  the  property, 
whereby  each  was  to  hold  a  different  share. 


The  defendant  Insists  that  they  arranged  that 
each  should  hold  an  equal  half  part;  but  thijs 
testimony  does  not  effectively  prove  his  claim. 
The  defendant  Herbert  I.  Clement  bought 
Daniel's  share  at  the  executor's  sale  with  fuU 
notice  that  Daniel's  Interest  was  In  the  pro- 
portion as  $550.  stands  to  $1,250,  those  being 
the  sums  contributed  by  Daniel  and  Benja- 
min, respectively,  for  the  purchase  of  the 
property.  The  defendant  Clement  is  equi- 
tably entitled  only  to  that  proportion  which 
Daniel  would  have  been  entitled  to  bad  be 
been  the  defendant  in  this  partition. 

The  result  is  that  a  sale  should  be  ordered, 
and  that  the  proceeds  over  and  above  the 
payment  of  the  mortgage  and  costs  should 
be  divided  In  the  proportion  that  $550  stands 
to  $1,250.  That  Is,  the  defendant  Clement 
should  have  ii/s«  parts  and  the  complainant, 
Benjamin  Blttle,  *»/»e  parts  of  the  net  pro- 
ceeds of  the  sale. 

T^ere  is  a  matter  which  appears  in  the 
orphans'  court  account  of  Benjamin  as  ex- 
ecutor of  Daniel  Blttle,  as  to  the  disposal 
made  of  the  rents  of  Daniel's  lands  since 
his  death,  and  before  his  executor  made  sale 
of  them.  Rents  accruing  after  the  death  ot 
a  decedent,  and  before  the  exercise  of  a 
power  of  sale,  go  with  the  title  to  the  land  to 
the  heir  or  devisee,  and  not  to  the  executor, 
or  to  the  purchaser  under  the  power.  These 
rents  appear  to  have  been  accounted  for  Id 
the  executor's  account.  There  are  also  cred- 
its In  that  account  which  ought  not  to  be 
there.  The  matter  la  of  small  Importance, 
and  has  not  been  raised  In  argument,  and 
can  probably  be  settled  without  further  con- 
troversy In  this  case. 

I  will  advise  a 'decree  as  above  Indicated. 


MONMOUTH  OOUNTT  ELECTRIC  CO.  t. 
CENTRAL   R.    CO.    OF   NEW   JER- 
SEY et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  13, 
1803.) 

MORTQAaSS— APTER-A.CQUIRED    PROPBRTY— 
LIEN— PRIORITY. 

1.  Where  a  corporation,  after  giving  a  mort- 
gage covering  existing  and  after-acauired  prop- 
erty, which  was  duly  recorded,  placed  poles 
and  wires  belongiug  to  it  on  the  land  of  an- 
other by  agreement  with  him,  the  mortgag« 
was  a  Hen  prior  to  any  claim  of  the  landowner. 

Suit  by  the  Monmouth  County  Electric 
Company  against  the  Central  Railroad  Com- 
pany of  New  Jersey  and  another.  Decree 
for  complainant. 

L.  M.  Garrison,  for  complainant     J.   Ii. 

Conover,  for  defendants. 

EMERY,  V.  0.  At  the  hearing  of  the 
cause  my  conclusion  was  announced,  that  the 
complainant,  as  purchaser  at  foreclosure  sale 
(or  the  grantee  of  such  purchaser),  was  en- 
titled to  be  subrogated  to  the  rights  of  the 
mortgagee  in  the  foreclosure  suit,  to  the  ex- 
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tent  claimed;  that  Is,  the  amount  paid  by 
the  purchaser  at  the  sherifTa  sale  ($250,000). 
This  seemed  to  me  then  to  be  the  clear 
effect  of  the  decisions  from  Parker  v.  Child, 
25  N.  J.  Eq.  41,  and  Chllver  v.  Weston,  27 
N.  3.  Bq.  439,  to  BoMnm  v.-  Tucker,  51  N. 
J.  Bq.  135,  149,  26  Atl.  456;  PettlngUI  t. 
Hnbbell,  53  N.  J.  Eq.  584,  32  Atl.  76.  I  do 
not  change  my  views  upon  further  consider- 
ation. The  question  reserved  was  whether 
the  mortgage  was  a  Hen,  prior  to  any  claim 
of  the  defendants,  upon  poles  and  wires 
erected  upon  defendant's  property  subsequent 
to  the  execution  of  the  mortgage,  by  an 
agreement  between  the  mortgagor  company 
and  defendant.  The  mortgage  covered  all 
existing  and  after-acquired  property  of  the 
mortgagor  company,  and  was  duly  recorded 
before  the  execution  of  the  agreement  be- 
tween the  mortgagor  company  and  th«  de- 
fendant. Under  the  agreement,  the  poles 
and  wires  were  erected  on  defendant's  lapds, 
and,  as  I  construe  its  effect  they  were  the 
property  of  the  mortgagor  company,  and  they 
still  remained  its  property  at  the  time  of 
the  foreclosure.  The  mortgage  expressly  cov- 
aed  all  after-acquired  property,  and  under 
oar  decision  the  mortgage  is.  In  equity,  a 
lien  upon  these  poles  and  wires  afterwards 
acquired,  which  is  prior  to  mortgagee  or 
judgment  creditors  subsequent  in  date  to  the 
mortgage.  Smithurst  v.  Edmunds,  14  N.  J. 
Bq.  406  (Ch.  Green,  1862),  approved  McFar- 
laod  V.  Stanton  Mfg.  Co.,  53  N.  J.  Eq.  650, 
33  Atl.  962,  51  Am.  St  Rep.  647  (Err.  & 
App.);  Cumberland  Nat'l  Bk.  v.  Baker,  57 
X.  J.  Eq.  231,  40  Atl.  850  (V.  Oh.  Grey, 
1808).  The  defendants  have  no  lien  upon 
this  after-acquired  property,  either  by  the 
agreement  or  otherwise,  and  have  only  the 
right  to  purchase  It  at  a  valuation,  or  to 
require  its  removal  on  the  termination  of  the 
agreement,  which  has  already  expired. 

There  must  be  a  decree  in  favor  of  the 
complainant  requiring  defendants  to  redeem 
or  be  foreclosed. 


PpiiHEMUS   V.   PRISCIIiLA. 

(Court  of  Chancery  of  New  Jersey.    Feb.  13, 

1903.) 

iVDICUL     SALBS  —  CONFIRMATION  —  IRRSaU- 
UARITIBS— ACCKPTANCB  OF  DEED- 
STATUTES— RBPKAL. 

tAct  Feb'  16,  1891  (P.  L.  p.  24),  providinz 
tliat  jiadicial  sales  of  land  should  be  confirmed 
Botwithstanding  irregularity  in  the  publication 
of  the  notice  of  sale,  when  the  officer  making 
the  sale 'certifies  under  oath  that  the  sale  was 
otherwise  regular,  and  for  a  fair  price,  and 
the  court  is  satisfied  that  the  interests  of  the 
parties  were  not  injurionsly  affected  by  the 
inmilaritT,  was  not  repealed  by  Act  June  14, 
18S6  (P.  lb  p.  535).  amending  the  acts  ap- 
proved March  26,  1S74,  and  March  17,  1887, 
relating  to  publication  of  notices  of  sales  of 
land  ouder  jadidal  proceedings,  and  changing 
the  pablications  required. 

2.  The  act  of  1^1  (P.  U  p.  24)  was  not  a 
mere  validating  act,  applicable  to  past  sales 
only,  bat  in  providing  uat  "all  sales"  made 


bv   order   of  any   court   "shall   be   confirmed" 
plainly  refers  to  future  sales. 

8.  Where  a  sheriff's  sale  is  required  to  l>e 
confirmed  by  the  court  he  cannot  require  the 
purchaser  to  accept  a  deed  until  connrmation 
has  been  obtained. 

Petition  by  Abraham  V.  D.  Polhemus,  sher- 
iff, for  decree  to  compel  John  B.  Priscilla  to 
accept  deed  and  complete  his  purchase  at  a 
sheriff's  sale.    Denied  without  prejudice. 

Alan  H.  Strong,  for  petitioner.  Willard  P. 
Voorbees,  for  respondent 

EMEBT,  y.  C.  On  this  application  I 
reach  the  following  conclusions: 

1.  The  act  of  February  16,  1891  (P.  L.  p. 
24),  directing  confirmation  of  sales  by  the 
court  in  cases  like  the  present,  was  not  re- 
pealed by  the  act  of  June  14,  1898  (P.  L.  p. 
535),  amending  the  previous  acts  of  1874  and 
1887,  relating  to  publication  of  notices  of 
sales  of  lands.  The  act  of  1891  was  not  an 
amendment  to  the  sales  act  but  was  Intend- 
ed to  apply  only  to  that  class  of  cases  In 
which,  by  previous  statutes  or  practice  of  the 
court  confirmation  of  the  sale  by  a  court  was 
necessary.  The  only  statute  requiring  this 
was  the  statute  relating  to  bonds  and  mort- 
gages and  foreclosure  sales  of  March  12, 
1880  (P.  L.  p.  265;  Gen.  St  p.  2111,  f  4),  and 
perhaps  sales  In  partition  in  chancery  or  or- 
phans' court  The  statute  of  1881  did  not  at 
all  extend  to  or  cover  that  large  class  of  pub- 
lic sales  upon  which  no  confirmation  by  court 
Is  necessary.  This  statute  was,  therefore, 
one  of  special  application,  and  did  not  repeal 
the  previous  provisions  of  the  general  acts  of 
1874  and  1887  as  to  sales  of  land.  Neither 
was  it  repealed  bj*  the  subsequent  general  act 
of  1898,  changing  the  publications  required. 
The  statute  of  1891  can  be  read  in  connec- 
tion with  the  act  of  1898,  and  both  made  ef- 
fective. Thus  read  together,  the  statutes 
still  require  the  sheriff  to  make  advertisement 
according  to  the  law  of  1898,  but,  if  there  is 
a  defective  advertisement,  then.  If  the  sale 
Is  one  which  is  subsequently  to  be  confirmed 
by  the  court,  the  court  may,  under  the  con- 
ditions prescribed  by  the  act  of  1891,  confirm 
the  sale,  notwithstanding  the  defect  in  ad- 
vertisement The  claim  that  the  act.  of  1891 
was  repealed  by  the  act  of  1898  is,  for  these 
reasons,  not  sustained. 

2.  The  act  of  1891  is  not  a  mere  validating 
act,  applicable  to  past  sales  only.  The  lan- 
guage of  the  act  plainly  refers  to  future  sales.- 
"All  sales  made  by  virtue  of  any  order,  judg- 
ment or  decree  of  any  court  of  record  of 
this  state,  shall  be  confirmed  by  the  court," 
etc.  It  is  certainly  prospective,  whether  or 
not  It  be  retrospective.  The  plain  language 
covers  sales  that  are  to  be  thereafter  con- 
firmed, and  without  limiting  the  confirmation 
to  sales  previously  made.  The  act  is  not  an 
act  to  validate  sales,  but  an  act  concerning 
defective  advertisements.  There  is  nothing 
in  the  title  or  act  to  Indicate  that  the  adver- 

^  3.  See  Judicial  Salei,  vol.  SI,  Cent  Dig.  {  S9. 
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ttoements  concemlag  wblcb  the  statute  legis- 
lates were  past  adTertisements.  I  think, 
therefore,  that  the  present  case  Is  within  the 
act,  and  the  petitioner  is  entitled  to  the  ben- 
eflt  of  It 

8.  Th^  only  relief  I  can  give  the  sheriff  on 
this  petition  is  to  have  the  sale  confirmed  un- 
der the  act  of  1891.  The  respondent  was  not 
bound  to  accept  a  deed  until  a  confirmation 
under  this  act  had  been  made,  and  a  deed 
tendered  after  confirmation.  The  right  of 
the  sheriff  to  proceed  to  specific  performance 
is  based  on  the  fact,  and  only  on  the  fact, 
that  he  has  folly  complied  with  his  duty  as 
an  officer  executing  a  statutory  power,  and 
thereby  is  entitled  to  call  on  the  purchaser  to 
complete  the  sale  upon  his  part  It  may  be, 
however,  that  the  parties  have  raised  on 
this  application  all  the  questions  Intended  to 
be  raised,  if  a  deed  should  be  tendered  after 
confirmation  under  the  act  of  1891;  and.  If 
80,  I  may,  by  consent  of  the  purchaser,  now 
order  the  acceptance  of  the  deed  after  con- 
firmation, with  the  same  effect  as  If  a  tender 
bad  been  made  after  confirmation.  If  be 
does  not  consent,  the  present  application  will 
be  denied,  except  as  to  the  'confirmation  of 
the  sale,  but  without  prejudice  to  a  renewal 
of  the  application  on  tender  of  the  deed  after 
confirmation  of  sale. 


COLUMBIA  COUNCIL,  NO.  T7,  JE.  O.  U. 
A.   M..  OF  MATAWAN,   N.  J.,  v.   BEL- 
MAR   BUILDING    &  LOAN   ASS'N. 

(Court  of  Chancery  of  New  Jersey.    Feb.  18, 
1908.) 

BUILDINO  AND  LOAN  ASSOCIATIONS— FORQBD 
CERTIFICATES  OF  STOCK— RECEIPT  OF  PAY- 
MENTS—ESTOPPEL TO  DENY  MEMBERSHIP. 

1.  One  who  held  a  forged  certificate  of  stock 
in  a  baildine  association,  and  also  valid  cer- 
tificates, made  payments  of  dues  on  them  all 
to  the  association's  secretary,  who  had  issued 
the  forged  certificate,  and  who  had  no  author- 
ity to  receive  payments  for  the  company.  The 
secretary  turned  the  money  over  to  the  treas- 
urer, who  was  ignorant  of  the  existence  of  the 
forged  certificate,  and  who,  supposing  the  pay- 
ments to  be  made  on  the  valid  certificates, 
credited  them  thereon  as  advance  payments, 
which,  under  the  by-laws,  were  allowable.  The 
treasurer  was  the  only  officer  entitled  to  re- 
ceive payments  for  the  association.  Held,  that 
the  association  was  not  estopoed  to  deny  mem- 
bership by  virtue  of  the  forged  certificate. 

Bill  by  Columbia  Council,  No.  77,  Jr.  O. 
V.  A.  M.,  of  Matawan,  against  the  Belmar 
Building  &  Loan  Association,  to  establish 
membership  in  the  association.  On  bill,  an- 
swer, replication,  and  proofs.    Bill  dismissed. 

J.  C.  Conover  and  A.  B.  Arrowsmltb,  for 
complainant    Frank  Durand,  for  defendant 

BMEiRT,  y.  O.  Complainant's  counsel  have 
not  submitted  any  briefs,  and  the  cause  will 
not  be  held  any  longer  for  them.  The  com- 
plainant has  no  claim  for  membership  in  the 
association  based  on  the  forged  certificate  it- 
self, and  the  only  question  in  the  cause  Is 


whether  the  receipt  of  dues  by  the  defendant 
from  the  complainant  took  place  under  mcb 
circumstances  as  to  estop  the  defendant  from 
denying  membership  under  the  forged  cer- 
tificate. The  dues  which  were  paid  includ- 
ed the  regular  payments  upon  valid  shares 
held  by  the  complainant  as  well  as  pay- 
ments upon  the  shares  represented  by  the 
forged  certificate.  The  treasurer  of  the  com- 
pany, to  whom  the  payments  were  turned 
over  by  MacDermott  the  secretary,  who  is- 
sued the  forged  certificate,  had  no  knowl- 
edge that  the  payments  were  made  on  these 
forged  certificates,  and  credited  the  entire 
payments  to  the  account  of  the  valid  shares, 
taking  them  to  be  payments  in  advance. 
Under  the  by-laws  there  was  nothing  to  pre- 
vent payments  in  advance,  as  the  payments 
(article  13,  f  3)  were  to  be  made  "on  or  be- 
fore" .certain  days  fixed.  No  payments  were 
ever  credited  to  the  account  of  any  shares 
represented  by  the  forged  certificates.  Un- 
der these  circumstances,  no  estoppel  to  deny 
the  validity  of  the  forged  shares,  or  the  right 
to  membership  based  on-  them,  can  arise. 
Membership,  In  such  case,  could  be  rested 
only  on  the  ratification  of  the  illegal  issue 
by  receiving  payments  thereon,  and  the  conse- 
quent estoppel  against  subsequently  denying 
membership  as  the  effect  of  the  payments 
and  receipt  But  ratification  of  a  previous 
Illegal  or  unauthorized  act  never  arises,  un- 
less the  act  claimed  to  be  a  ratification  Is 
done  with  knowledge  of  the  previous  inva- 
lidity or  Irregularity,  or  of  the  facts  from 
which  they  result  The  treasurer  In  this  case 
was  the  only  officer  entitled  to  receive  the 
payments  for  the  company;  and  even  as- 
suming that  he  had  authority,  by  their  mere 
receipt,  to  ratify  an  Illegal  or  void  issue  of 
certificates  (which  I  do  not  intend  to  decide), 
the  payments  made  on  the  fraudulent  shares 
were  by  bim  Intended  to  be  received  and 
were  received  and  credited  as  payments  on 
the  valid  shares,  and  without  knowledge  on 
his  part  of  the  existence  of  the  forged 
shares.  There  was,  therefore,  no  ratification 
by  the  company,  and  no  e8topi>el  to  deny  the 
validity  of  the  certificate  can  arise.  The 
payment  by  complainant  on  account  of  the 
shares  represented  by  the  forged  certificate 
was  actually  made  to  MacDermott  who  was 
the  secretary  of  the  company.  He  undoubt- 
edly knew  of  the  forgery,  for  he  was  the 
person  who  issued  the  certificate  to  com- 
plainant But  as  secretary  he  bad  no  au- 
thority to  receive  the  payments  for  the  com- 
pany, and  the  payment  to  him  by  complain- 
ant for  the  purpose  of  turning  over  to  the 
treasurer  must  be  considered  to  have  been 
made  to  him  as  the  agent  and  for  the  con- 
venience of  the  complainant  and  it  was  at 
complainant's,  and  not  defendant's,  risk,  that 
the  payments  were  turned  in  by  MacDermott, 
and  credited  by  the  treasure:  as  payments 
made  on  the  valid  shares  only.  The  com- 
pany cannot  be  held  In  this  case  as  estop- 
ped, by  MacDermotfs  dealings  with  coin- 
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pUinant,  trom  denytais  the  validity  of  tiie 
ibaies. 

Tlie  MU  of  complainant  aeeklng  to  estab- 
Usb  its  membership  by  vbtne  of  this  forged 
certificate  and  its  alleged  parments  thereon 
mnst  be  dismissed.  The  dismissal,  however, 
wUl  be  without  prejudice  to  any  action  which 
the  complainant  may  have  at  law  for  the 
repayment  of  the  amoimts  paid  on  the  forged 
rtiarea  or  otherwise. 


SILBY  T.  FITHIAN  et  aL 

(Court  of  Chancery  of  New  Jersey.    Jan.  23, 
1903.) 

EQUITT— PLEADING— BILL.— TKUSTEB—TBRMS 
OF  TRUST— DIIJGBNCB-C0ST3. 

1.  In  ail  action  by  a  trustee  to  recover  tmst 
property  alleged  to  have  been  wrongfully  ob- 
tained by  the  defendant  parts  of  the  bill  nar- 
rating the  origrin  and  terms  of  the  trust  and 
the  parties  thereto  should  not  be  stricken  oat 
u  immaterial. 

2.  An  allegation  in  the  bill  in  an  action  to  re- 
cover property  of  which  complainant  claims 
to  have  been  defrauded  that  he  consulted  his 
eoonsel  as  to  the  transactions,  and  directed 
bia  counsel  to  investigate  the  facts  to  enable 
him  to  take  legal  steps  for  relief,  should  not 
be  stricken  out,  as  it  tends  to  show  diligence 
and  explain  delay,  and  U  not  prejudicial  to  the 
defendant. 

3.  The  insertion,  in  a  bill  by  a  trustee  to  re- 
corer  trust  property,  of  a  copy  of  a  letter  writ- 
ten by  complainanrs  counsel  to  defendant  be- 
fore suit,  stating  counsel's  views  as  to  the  legnl 
bisb  of  complainant's  claim,  and  suggestius 
an  "adjustment  without  recourse  to  the 
courts,"  is  proper,  as  being  matter  for  consid- 
cratioD  in  the  allowance  of  costs. 

Action  by  Franklin  Riley,  trustee,  against 
Francis  B.  Fithian  and  others.  Motion  to 
itrike  out  parts  of  bllL    Refused. 

Clement  H.  Slnnickson  and  W.  A.  Logue, 
for  complainant.  F.  A.  Armstrong  and  Da- 
vid J.  Pancoast,  for  defendants. 

ORBY,  y.  0.  (orally).  This  matter  may  be 
presently  disposed  of,  aa  the  elaborate  argu- 
ments of  counsel  on  both  sides  have  fully 
discnased  every  view  which  may  be  taken 
of  the  points  In  dispute.  The  bill  of  com- 
plaint la  filed  by  a  trustee,  who  devotes  the 
first  12  or  13  pages  of  the  bill  to  a  definition 
of  the  origin  and  character  of  hia  trust 
The  principal  defendant  is  Francis  R.  Fith- 
ian, who  Is  alleged  on  the  face  of  the  bill  to 
have  been  the  agent  of  the  complainant, 
whom  he  employed  to  sell  the  trust  property. 
The  other  defendants  are  parties  claimed  to 
hare  been  associated  with  Mr.  Fithian  in  the 
doing  of  the  acts  alleged  to  be  wrongful.  The 
bill  alleges  that  the  trustee  employed  the  de- 
fendant Fithian  to  effect  a  sale,  and  charges 
that  he  and  those  he  associated  with  blm 
bare  wrongfully  retained  part  of  the  trust 
property,  and  have  sold  and  retained  the 
profits  of  another  part;  that  these  acts  were 
concealed  from  the  complainant  (trustee), 
and  have  resulted  In  great  loss  to  the  trust 
Mate.    The  trustee  complainant  states  the 


details  of  the  transactions  so  far  as  they 
have  come  to  his  knowledge,  and  asks  a  dis- 
closure of  all  the  Incidents  whereby  the  title 
of  the  trust  property  has  been  disposed  of, 
and  an  accounting  for,  and  the  payment  back 
to  the  trustee  of,  the  profits  of  the  trust 
property  wrongfully  retained,  and  also  a  re- 
conveyance of  the  portion  of  the  trust  lands, 
which.  It  Is  alleged,  have  been  wrongfully 
obtained  by  the  defendant  Fithian  for  bis 
personal  use. 

The  bill  of  complaint  is  challenged  under 
the  213th  rule.  In  three  particulars:  The  first 
Is  as  to  the  12  or  13  pages  In  which  the 
trustee  narrates  the  origin  and  the  terms  of 
his  trust  The  criticism  made  of  this  portion 
of  the  bill  is  that  It  Is  wholly  immaterial  as 
to  whether  the  complainant  Is  trustee  or  not; 
If  he  is,  it  is  wholly  Immaterial  what  the 
terms  of  his  trust  are;  that  the  gravamen  of 
his  bill  Is  the  demand  that  the  complainant 
should  have  an  accounting  from  bis  agent 
employed  to  dispose  of  his  property;  and  it  Is 
insisted  that  the  origin  and  nature  of  the 
trust  imder  which  the  complainant  holds  the 
lands  in  question  may  be  wholly  left  out 
without  any  detriment  to  the  complainant's 
case.  An  examination  of  the  bill  of  com- 
plaint Indicates  that  the  narration  of  the 
origin  of  the  trust  under  which  the  complain- 
ant holds  the  trust  property  is  necessary,  in 
order  to  show  who  are  the  cestuls  que  trust- 
ent  who.  In  proceedings  afTectlng  the  trust 
property,  should  be  made  parties,  unless  the 
securing  of  their  appearance  Is  greatly  Incon- 
venient or  practically  impossible.  The  Court 
Of  Appeals  settled  this  In  the  case  of  Tyson 
V.  Applegate,  40  N.  J.  Eq.  811.  To  strike  out 
the  history  of  the  origin  of  the  trust  would 
leave  the  complainant  declaring  that  he  was 
a  trustee,  without  disclosing  his  trust  ot 
showing  who  were  entitled  to  the  benefits  of 
it  The  narrative  of  the  creation  of  the  trust 
Is  somewhat  extended,  but  the  transactions 
out  of  which  the  trust  grew  were  themselves 
both  complicated  and  voluminous.  They  can- 
not be  stricken  from  the  record  without  crip- 
pling the  complainant's  statement  of  his 
cause  of  action.  The  above  objection  to  the 
bill  must  be  overruled. 

The  next  criticism  of  the  bill  of  complaint 
Is  that  it  contains  an  allegation  that  there 
was  a  consultation  between  the  complainant 
and  his  counsel  touching  the  transactions  in- 
volved, and  a  direction  by  complainant  to 
his  counsel  that  they  should  make  such  in- 
quiry as  to  the  facts  as  might  be  necessary 
to  enable  him  to  take  legal  stei>s  for  relief. 
This  Is  objected  to  as  Irrelevant  The  ob- 
ligation upon  a  party  who  thinks  he  has  rea- 
son to  believe  he  has  been  defrauded  of  prop- 
erty is  to  make  diligent  inquiry,  and  pursue 
his  remedy  before  the  defendants,  if  they  be 
In  fact  fraud  doers,  may  so  act  as  to  change 
the  nature  of  the  title  or  Involve  persons  who 
are  Innocent  as  to  the  fraud.  If,  upon  the 
face  of  the  bill  of  complaint  it  appears  that 
the   complainant   has   supinely   slept  after 
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warning  of  bis  danger,  he  might  be  liable  to 
a  charge  of  laches  from  a  party  who,  because 
of  this  negligence,  might  have  become  a  bona 
flde  purchaser  of  the  property.  The  Inser- 
tion of  a  clause  tending  to  explain  delay  In 
procedore,  or  to  show  diligence,  while  not  of 
vital  Importance,  la  In  no  way  prejudicial  or 
embarrassing  to  the  defendants.  It  should 
not  be  stricken  out  of  the  bill. 

The  third  criticism  of  tbe  bill  of  complaint 
Is  the  Insertion  therein  of  a  copy  of  a  letter 
written  by  the  counsel  of  the  complainant  to 
the  defendant  Flthlan  at  or  about  tbe  ending 
of  a  correspondence  between  them  regarding 
the  snbject-matter  of  the  present  lawsuit 
The  objection  is  that  this  letter  la  wholly  Ir- 
relevant and  Immaterial  as  a  part  of  the  com- 
plainant's statement  of  his  cause  of  action; 
that  It  Is  in  the  nature  of  a  law  Iwlef,  and 
has  no  proper  place  In  tbe  bill  of  complaint 
The  letter  In  question  Is  a  statement  by 
complainant's  counsel  to  the  defendant  Flth- 
lan of  hla  view  of  the  legal  basis  of  complain- 
ant's claim,  and  expresses  a  willingness  to 
confer  tor  "adjustment  without  recourse  to 
the  courts,"  etc.  It  occupies  about  one  page 
of  the  bill.  In  equity  costs  are  not  necessa- 
rily awarded  to  the  successful  party  in  the 
final  decree.  The  showing  on  the  face  of  a 
bill  of  complaint  that  previous  to  its  filing 
the  defendant  had  been  warned  of  his  equi- 
table duty,  and  requested  to  perform  It  Is  a 
pertinent  allegation.  The  complainant  If 
successful  In  the  cause,  may  appeal  to  the 
fact  that  the  defendant  contested  the  suit 
with  previous  warning  of  the  legal  basis  of 
the  complainant's  claim,  as  a  Justification  for 
the  allowance  of  costs. 

None  of  tbe  specified  criticisms  of  the  bill 
of  complaint  can  be  sustained.  The  motion 
to  strike  out  Is  therefore  refused,  with  costs. 


CONGLETTON  v.  SCHRBIHOPER  et  al. 

(Coort  of  Chancery   of  New  Jersey.     Feb.   8, 
1908.) 

BANKRUPTCT  —  STATUTES  —  CONSTRUCTION— 
CON  VKYANCB8  — DELIVERY  —  PRBPERBNCBS 
—  ORANTEB  —  KNOWLEDOE  OF  BANKRUPT'S 
INSOLVENOT. 

LBankr.  Act,  {  67,  par.  "e"  [TJ.  S.  Comp. 
St  1901,  p.  3449],  provides  that  conveyances 
by  a  bankrupt  within  four  months  prior  to  fil- 
ing the  petition  in  bankmptcy,  with  intent  anj 
purpose  on  his  part  to  hioder,  delay,  or  defraud 
his  creditors,  shall  be  void  as  against  such 
creditors,  except  as  to  purchasers  in  good  faith 
and  for  a  present  consideration.  Held,  that 
such  act  referred  only  to  transactions  which 
were  previously  void  under  the  statute  of 
frauds,  and  hence  a  conveyance  by  a  bankrupt 
to  a  l>ona  fide  creditor  for  a  precedeut  debt,  by 
way  of  preference,  was  not  invalid  thereunder. 

2.  Where  a  preferred  creditor  of  a  bankrnot 
had  been  previously  examined  in  the  bank- 
ruptcy proceedings  in  regard  to  the  convey- 
ance, such  creditor's  evidence  was  admissible 
against  her  in  a  subsequent  action  to  set  aside 
the  conveyance  in  a  state  court 

T 1.  See  Bankruptcy,  voL  6,  Cent  Die  i  26t. 


3.  Where  a  bankrupt  was  examined  in  tbe 
bankruptcy  proceedings  concerning  an  alleged 
preference,  his  testimony  given  there  was  only 
admissible  as  against  an  alleged  preferred  cred- 
itor in  an  action  in  the  state  court  to  set  aside 
such  preference  as  affecting  the  bankrapt*s 
credibility  as  a  witness  in  the  state  court 

4.  Defendant  loaned  money  to  her  brother, 
as  a  temporary  loan,  which  was  renewed  for 
several  periods,  of  six  months  each,  until  1890. 
during  which  the  brother  was  solvent.  Inter* 
est  was  paid  on  the  note  until  July,  1900,  when 
defendant  requested  security,  and  the  brother 
informed  her  that  he  would  give  a  deed  of  cer- 
tain lots  for  the  note,  which  defendant  agreed 
to  accept.  Nothing  was  said  as  to  the  broth- 
er's finances,  and  he  executed  a  deed  of  th<> 
lots  to  her  August  8,  1900,  and  had  same  re- 
corded the  next  day.  He  filed  a  petition  in 
bankruptcy  August  17th,  and  was  adjudicated 
a  bankrupt  on  September  17th,  after  which 
defendant  obtained  the  deed  from  the  regis- 
ter's office,  having  previously  been  informed 
thereof  by  her  brother.  Held,  that  the  facts 
were  insiuScient  to  show  that  at  the  time  of 
the  conveyance  she  had  knowledge  or  reason- 
able cause  to  believe  that  her  brothe/  was  in- 
solvent, or  that  he  hitended  the  deed  as  a 
preference. 

6.  The  deed  was  delivered  when  the  grantor 
left  it  for  record,  and  therefore  the  title  to  the 
property  did  not  vest  in  the  bankrupt's  trus- 
tee, under  Bankr.  Act  {  70,  snbd.  S  [U.  S. 
Comp.  St  1901,  p.  3451],  vesting  in  such  trus- 
tee property  which  prior  to  the  filing  of  tbe 
petition  the  banlcrupt  could  have  transferred, 
or  which  could  have  been  levied  on  by  judicial 
process. 

Bill  by  Jerome  T.  Congleton,  as  trustee, 
against  Jacob  Schreihof  er  and  another,  to  set 
aside  a  conveyance  as  au  alleged  preference 
by  a  bankrupt     Bill  dismissed. 

W.  T.  Day  and  J.  E.  Howell,  for  com- 
plainant.   E.  S.  Black,  for  defendants. 


EMBRT,  y.  C.  Complainant,  a  trustee  in 
bankruptcy  of  Jacob  Schreihof  er  duly  adjudi- 
cated a  bankrupt  by  the  United  States  Dis- 
trict Court,  files  this  bill  to  set  aside  a  con- 
veyance made  by  the  bankrupt  to  defendant 
Elizabeth  Steigert  The  deed  was  dated  and 
acknowledged  August  8,  1900,  and  recorded 
August  9,  1900.  The  petition  in  bankruptcy 
was  filed  August  17,  1900,  and  the  date  of 
adjudication  of  bankruptcy  was  September 
17,  1900.  Under  tbe  United  States  bankrupt 
act  of  1898,  f  70  [U.  S.  Comp.  St.  1901,  p. 
3451],  the  trustee  is,  inter  alia,  "vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bank- 
rupt, to  all  *  •  •  (4)  property  transfer- 
red by  him  In  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  bave  trans- 
ferred, or  which  might  have  been  levied  upon 
and  sold  under  Judicial  process  against  him. 
•  *  •"  Section  60,  par.  "b"  [U.  S.  Comp.  St 
1901,  p.  3445],  also  provides  "that  if  a  bank- 
rupt shall  have  given  a  preference  within 
four  months  before  the  filing  of  the  petition, 
or  after  the  filing  of  the  petition  and  before 
the  adjudication,  and  the  person  receiving  It, 
or  to  be  benefited  thereby,  or  his  agent  act- 
ing thereon,  shall  have  had  reasonable  cause 
to  believe  tliat  It  was  Intended  thereby  to 
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gire  a  preference,  it  shall  be  voidable  by 
tbe  truettee,  and  he  may  recover  the  property 
or  Ita  value  from  such  person."  Section  07, 
par.  "e"  HI.  8.  Comp.  St  1901,  p.  3449],  also 
provides  that  the  ronveyances  of  the  bank- 
mpfg  property  made  within  four  months 
prior  to  filing  the  petition,  "with  the  intent 
nod  porpoee  on  his  part  to  hinder,  delay  or 
defrand  his  creditors,  or  any  of  them,  shall 
be  null  and  void  as  against  the  creditors  of 
such  debtor,  except  as  to  pnrchasers  In  good 
faith  and  for  a  present  consideration,  and  all 
property  of  the  debtor  conveyed,"  etc.,  "as 
aforesaid  shall  *  *  *  be  and  remain  a 
part  of  the  assets  and  estate  of  the  bank- 
rupt and  shall  pass  to  his  said  trustee,  whose 
duty  It  shall  t>e  to  recover  and  claim  the 
same  by  legal  proceedings  or  otherwise  for 
the  benefit  of  creditors."  Conveyances  of 
property  made  by  the  debtor  within  four 
months  prior  to  the  filing  of  the  petition 
against  him,  and  while  insolvent,  which  are 
Told  against  creditors  by  the  law  of  the 
itate  where  the  property  Is  situate,  are  also 
declared  void  under  tbe  same  section  of  the 
bankrupt  act;  and  the  property  conveyed 
passes  to  tbe  assignee,  and  may  be  reclaimed 
and  recovered  by  him  for  the  benefit  of  tbe 
creditors  of  the  bankrupt. 

The  bill  alleges  (1)  that  the  deed  in  ques- 
tion was  without  consideration  and  fraudu- 
lent as  against  creditors;  and  (2)  that  the 
cnnslderation.  If  It  existed,  was  that  of  an 
existing  debt,  and  the  conveyance  was  a 
preference  avoided  by  the  bankrupt  act,  be- 
cause the  bankrupt  was  then  insolvent,  and 
tbe  grantee  bad  reasonable  cause  to  believe 
tbat  tbe  deed  was  intended  by  the  bankrupt 
to  give  a  preference.  Upon  the  hearing  It 
was  also  claimed  (3)  that  the  deed  was  not 
delivered  to  or  accepted  by  the  grantee  un- 
til after  tbe  filing  of  the  petition  In  bank- 
ruptcy, and  it  was,  therefore,  under  the  act 
Inelfective  against  the  trustee's  title. 

As  to  the  first  claim— that  the  deed  was 
Intended  to  defraud  creditors— the  evidence 
clearly  establishes  that  the  bankrupt  owed 
Mrs.  Stelgert,  his  sister,  $500  for  money  bor- 
rowed some  years  before,  upon  which  he  had 
been  paying  the  interest,  and  that  the  deed 
In  question  was  for  the  purpose  of  paying 
tbe  note,  which  was  surrendered  upon  the 
receipt  of  the  deed  by  the  grantee.  The 
property  conveyed  Is  not  worth  the  amount 
of  the  note,  fSX  being  the  only  value  given 
In  the  evidence.  At  tbe  time  of  the  convey- 
ance the  debtor  was  insolvent,  and,  as  I 
conclude  from  tbe  evidence,  intended  a  pref- 
erence by  the  conveyance,  but  under  our 
laws  such  preference  is  not  a  fraud  upon 
creditors.  Complainant's  cotmsel  contend 
that  such  conveyance  by  a  bankrupt  by  way 
of  preference  is  itself  a  fraud  upon  creditors, 
under  the  bankrupt  law,  and  can  be  avoided 
by  the  trustee,  under  the  sixty-seventh  sec- 
tion [U.  8.  Comp.  St  1901,  p.  3449],  because 
Urs.  Stelgert  was  not  a  purchaser  in  good 
faith  and  for  a  present  consideration.    I  can- 
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not  give  my  assent  to  this  construction.  The 
language  used  in  this  section  is  the  same 
used  in  the  statute  of  frauds,  and  I  take 
tbe  section  to  be  Intended  to  reach  trans- 
actions of  the  same  character,  and  to  give  to 
the  trustee  the  same  right  which  creditors 
had  under  that  statute  to  set  aside  fraudu- 
lent conveyances.  Its  language  cannot  be 
construed  as  intended  to  make  acts  which 
were  not  previously  fraudulent  against  cred- 
itors frauds  on  creditors  under  the  bank- 
rupt act.  Preferences  fraudulent  under  the 
act  are  described  in  tbe  sixtieth  section  [U. 
8.  Comp.  St  1901,  p.  3445],  and  remedies 
therefor  are  provided.  These  sections  would 
have  been  unnecessary  if  every  conveyance 
for  a  precedent  debt  was  a  fraud  upon  cred- 
itors under  the  act  No  authority  has  been 
cited  by  counsel  for  this  contention  as  to  the 
construction  of  the  act. 

Second.  Tbe  trustee's  right  to  recover  the 
property  from  the  creditor,  Mrs.  Stelgert,  as 
an  unlawful  preference,  depends  upon  the 
proof  that  at  the  time  of  the  conveyance  the 
debtor  was  insolvent,  and  the  creditor,  or 
her  agent,  "had  reasonable  cause  to  believe 
that  It  was  intended  thereby  to  give  a  pref- 
erence." The  proofs  sufflcientiy  establish,  as 
I  liave  said,  tbat  at  the  time  of  the  transfer 
the  debtor  was  insolvent,  and  the  dispute  on 
this  branch  of  the  case  relates  to  Mrs.  Stel- 
gert's  having  reasonable  cause  to  believe  that 
a  preference  was  intended.  The  only  evi- 
dence on  this  question  Is  that  of  the  debtor 
and  the  creditor,  the  two  witnesses  called  by 
the  trustee.  Both  of  these  witnesses  had 
t>een  previously  examined  under  oath  In  tbe 
bankruptcy  proceedings  in  regard  to  the 
conveyance,  and  the  evidence  then  given  by 
both  witnesses  Is  offered  In  addition  to  the 
evidence  of  both  regularly  taken  on  this 
hearing.  The  evidence  In  the  bankruptcy 
proceedings  was  taken  In  October,  1900, 
shortly  after  the  conveyance,  and  in  some 
respects  differs  from  the  evidence  on  this 
hearing,  which  occurred  nearly  a  year  later. 
The  evidence  of  Mrs.  Stelgert,  taken  in  the 
bankruptcy  proceedings,  relating  to  the  trans- 
fer, being  offered  enthre  as  an  admission 
against  her,  is  also  admissible,  as  having  the 
effect  of  evidence  in  her  favor,  and  as  evi- 
dence on  this  hearing  of  facts  there  testified 
to  by  her  .bearing  on  the  present  issues. 
Best,  Evid.  sec.  520;  1  Jones,  Evid.  I  295. 
She  is  a  woman  of  little  or  no  business  ex- 
perience; seems  to  have  had  no  business 
transactions  whatever,  except  with  relatives 
(her  brother  and  daughter),  to  whom  she 
has  loaned  the  comparatively  small  sum  re- 
ceived from  her  husband's  estate.  Her  mem- 
ory at  the  present  hearing  was  defective, 
especially  in  the  matter  of  dates,  which  are 
of  Importance;  and,  as  to  her  evidence,  I  am 
inclined  to  think  that,  where  her  evidence 
taken  here  differs  materially  from  the  evi- 
dence taken  in  the  bankruptcy  proceedings, 
the  latter  Is  more  reliable.  I  see  no  reason 
wliatever  to  doubt  her  honesty  in  either  ac- 
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comit  The  evidence  of  the  debtor,  taken  on 
banlrmptcy,  stands  on  a  different  footing  as 
to  Its  adnUssiblUty  against  Mrs.  Stelgert 
His  statements  there  made  are  not  admis- 
sible against  her  as  eyldence  of  the  truth  of 
the  statements  there  made,  If  they  contradict 
his  present  statements,  but  only  for  the  pur- 
pose of  affecting  the  reliability  of  the  evi- 
dence here  given  by  him.  2  Jones,  Evld.  | 
fVH,  and  cases  dted  in  note  9.  The  distinc- 
tion is  of  importance  In  the  decision  of  the 
case  because  the  debtor's  testimony  given 
here  as  to  the  circumstances  of  giving  the 
deed  differed  in  some  respects  (claimed  by 
counsel  to  be  material)  from  the  evidence 
given  in  the  bankruptcy  proceedings,  and 
upon  the  arguments  the  statements  in  the 
bankruptcy  proceedings  -were  treated  as  evi- 
dence of  the  truth  of  the  facts  then  stated, 
and  not  as  merely  affecting  the  credibility  of 
the  -nitness'  present  statement. 

Taking  this  view  of  the  legal  relation  of 
the  evidence  given  before  me,  and  the  evi- 
dence given  in  the  bankruptcy  proceedings 
by  the  bankrupt  and  the  creditor,  I  conclude 
that  the  situation  disclosed  by  the  entire 
legal  proofs  against  Mrs.  Stelgert  upon  the 
point  now  under  Investigation,  viz.,  the  cir- 
cumstances of  giving  the  deed,  and  her 
knowledge  or  cause  to  believe  that  it  was  in- 
tended as  a  preference,  is  substantially  as 
follows:  Mrs.  Stelgert,  upon  the  death  of 
her  husband,  eight  years  ago,  came  into  pos- 
session of  a  small  sum  of  money,  $500  of 
which  she  loaned  to  her  brother,  the  bank- 
rupt, about  two  years  after  her  husband's 
death.  He  was  then  carrying  on  business  as 
a  batcher  In  Newark.  The  loan  was  to  be  paid 
In  six  months,  and  a  note  for  that  period 
was  given,  as  It  was  not  Intended  by  Mrs. 
Stelgert  as  a  permanent  loan.  It  was  not 
paid  at  maturity,  and  a  new  note  for  another 
six  months  was  given.  This  note  was  also 
renewed  by  a  similar  note,  and  the  same 
course  as  to  renewals  was  continued  down 
to  1896,  when  the  last  note  for  six  months 
was  given,  and  this  was  the  note  surrender- 
ed on  receiving  the  deed.  No  renewal  was 
given  after  1896,  because  the  brother  Inform- 
ed his  sister  that  it  was  not  necessary,  and 
she  accepted  his  statement  Interest  was 
paid  on  the  notes,  usually  once  a  year,  and 
when  the  sister  asked  for  it  For  some  time 
previous  to  July,  1900,  when  she  received 
her  last  interest,  Mrs.  Stelgert,  on  getting 
her  interest  from  her  brother,  urged  him  to 
pay  the  money;  but  the  brother  did  not  do 
80,  saying  that  he  did  not  have  the  money 
then.  At  this  time  he  owned  real  estate  In 
Newark,  one  of  the  places  in  which  be  did 
business,  and  other  real  estate,  worth,  in  all, 
from  ?7,000  to  $9,000  (or  $1,000  to  $3,000 
above  the  mortgages),  and  also  conducted  a 
business  in  the  market.  The  sister's  urgency 
from  time  to  time  to  pay  the  money  borrow- 
ed was  not  due  to  any  apprehension  on  her 
part  of  his  then  or  immediate  insolvency,  bat 
to  the  fact  tbat  the  loan  had  mn  u  long. 


and  that  she  wanted  the  money  to  lend  to  ber 
daughter,  who  had  already  some  of  her  mon- 
ey on  mortgage.  She  urged  him  to  sell  sonae- 
property  and  give  her  the  money.  In  July, 
1900,  when  she  came  for  her  interest,  she 
again  urged  her  brother,  a«  she  said  in  the 
evidence  in  bankruptcy,  "to  give  me  tbe 
money,  or  give  me  something  tbat  I  can 
stand  by."  She  says  she  did  this  because  he 
had  not  given  her  any  note  for  tbe  'last 
couple  of  years."  The  brother  then  said,  "I 
will  give  you  the  deed  for  my  lots  In  the 
rear";  and  she  says,  "Of  course,  I  was  then 
satisfied."  The  debtor  owned  property  in 
Newark  running  from  Eighteenth  street  to- 
Nineteenth  street,  and  tbe  "rear  lots"  refer- 
red to  were  unimproved  property  fronting 
on  Nineteenth  street  On  the  Eighteenth 
street  front,  buildings  were  ^ected;  and  the 
whole  property  was,  to  some  extent,  used 
together,  by  means  of  the  rear  entrance  on 
Nineteenth  street  Nothing  appears  to  have 
been  said  at  this  time  about  the  date  for 
conveying  the  property,  and  no  further  con- 
versation took  place  in  reference  to  the  con- 
veyance imtil  after  the  deed  was  executed 
by  the  bankrupt  (August  8,  1900),  and  left 
by  faim  for  record  at  the  register's  office. 
The  deed  was  executed  at  the  same  time 
that  be  made  several  other  conveyances  and 
transfers,  comprising  substantially  all  hi» 
property;  and  he  then  stopped  the  bushiess 
of  marketing,  and  It  was  continued  by  his 
sons,  to  whom  he  transferred  it,  in  the  same 
places  where  he  bad  transacted  business. 
The  debtor  evidently  intended  the  convey- 
ance as  a  preference  to  bis  sister,  but  he  also 
intended  it,  I  think,  to  carry  oat  bis  prom- 
ise made  to  ber  in  July  to  convey  the  rear 
lots  to  her  for  her  debt  After  the  convey- 
ance (the  exact  time  is  In  dispute,  and  will 
be  hereafter  considered),  the  sister  visited 
her  brother's  family  in  Newark,  and  while 
there  her  brother  came  home;  and  he  then 
told  her  that  he  bed  made  the  deed  to  ber, 
and  that  It  was  at  the  register's  office,  and 
she  could  get  It  in  about  two  weeks,  or  in 
about  three  or  four  weeks.  Both  witnesses 
give  both  sets  of  dates.  He  told  her  to  bring 
over  tbe  note  when  she  came  to  get  the  deed. 
She  came  to  Newark  subsequently  (aboat 
October  10th,  and  after  the  adjudication  of 
bankruptcy,*  is  the  date  which  I  would  fix 
upon  the  entire  evidence),  and  obtained  the 
deed  herself  from  the  register's  office.  She 
then  at  once  delivered  tbe  note  to  her  broth- 
er, who  had  accompanied  her  to  the  door  of 
the  office,  and  who  had  given  ber  a  card  to 
receive  the  deed.  At  no  time,  up  to  the  de- 
livery of  the  deed,  did  she  have  any  con- 
versation with  her  brother  about  his  debts 
to  others  or  about  bis  financial  condition,  nor 
did  she  know  that  he  had  stopped  business. 
This  is  her  statement  and  her  brother's,  and, 
aside  from  the  fact  that  there  is  no  evidence 
impeaching  the  statement,  I  think  tbe  whole 
course  of  the  brother's  conduct  Indicated  tbat 
I  up  to  the  time  of  recording  the  deed  he  did 
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not  give  bla  Bister  any  information  abottt  hla 
fa]]lng  drcnmstancea.  He  had  apparently 
takoi  advantage  of  b^  Inexperience  to  get 
from  ber,  and  continue  for  yearn,  at  the  risk 
of  his  bnalnesa,  the  original  loan,  which  was 
to  have  been  repaid  in  a  short  time;  and.  In 
order  to  continue  the  loan  after  her  repeated 
requestB  to  pay  It,  he  would  have  been  more 
likely  to  conceal  than  to  disclose  his  bualnesa 
debts. 

The  statement  principally  relied  on  by  com- 
plainant as  evidence  of  Mrs.  Steigert's  per- 
wnal  knowledge  of  the  debtor's  Insolvency 
at  the  time  the  deed  was  received  by  her  is 
the  debtor's  statement  in  the  bankruptcy  pro- 
ceedings that  he  told  her  "she  had  better 
aecure  herself,  and  take  this  deed  for  her 
note."  Whether  this  was  In  July,  when  he 
paid  the  Interest,  or  at  the  first  Interview 
after  the  deed  was  executed,  Is  not  clear 
from  the  debtor's  statement,  but  this  state- 
iBent  was  not  made  by  the  bankrupt  when 
examined  on  this  hearing;  and,  as  it  was  de- 
nied by  Mrs.  Stelgert,  the  statement  of  the 
debtor  In  the  bankruptcy  proceedings  cannot 
be  now  considered  against  her  as  evidence 
ghen  here,  or  as  evidence  of  the  truth  of 
tlie  statement  Nor  does  it.  In  my  Judgment, 
amount  to  such  a  statement  by  the  debtor 
la  reference  to  his  financial  condition  as  to 
charge  her  with  reasonable  cause  to  believe 
that  be  was  then  Insolvent.  At  the  furthest. 
It  could  only  give  rise  to  a  suspicion  of  in- 
lolvency,  and  suspicion  la  not  reasonable 
cause  for  belief. 

Complainant's  counsel  further  claim  that, 
even  If  Mrs.  Stelgert  had  no  personal  knowl- 
edge, the  knowledge  of  the  debtor  was  In 
thia  case  chargeable  to  her,  because  he  was 
ber  agent  In  the  execution  and  delivery  of 
the  deed,  and  his  knowledge  Is  chargeable 
to  ber.  The  facts  proved  do  not  establish  an 
agency  of  the  debtor  to  this  extent.  Mrs. 
Stelgert,  In  arranging  for  the  deed  at  the 
conversation  In  July,  acted  for  herself;  and 
abe  acted  for  herself  In  the  Interview  which 
took  place  after  the  deed  was  executed  and 
left  for  record,  when  she  was  Informed  that 
the  deed  had  been  executed  and  left  for  rec- 
ord for  her.  It  was  at  this  Interview  that 
the  arrangement  to  accept  'the  deed  which 
had  been  executed,  and  to  deliver  the  note 
therefor,  was  made.  In  this  transaction 
Hn.  Stelgert  acted  for  herself,  and  the  debt- 
or was  not  her  agent;  and  his  knowledge 
of  his  own  insolvency,  previous  to  or  up  to 
the  time  of  her  agreement  to  accept  the 
deed  which  had  been  left  for  record,  la  not 
chargeable  to  ber. 

Complainant  claims  that,  even  if  Mrs. 
Stelgert  had  no  actual  knowledge  or  Informa- 
tioii  that  a  preference  was  intended,  the  cir- 
nuDstances  connected  with  the  transfer  were 
nausnal,  and  were  such  as  put  Mrs.  Stelgert 
npon  Inquiry  as  to  her  brother's  financial 
condition,  and  that,  having  failed  to  make 
inch  Inquiry,  she  Is  therefore  chargeable 
with  notice   of  Insolvency.    These  drcnm- 


stances  are  that  she  agreed  to  take  and  did 
take  the  deed  for  the  land  without  any  ex- 
amination of  it  by  herself  or  counsel  to  see 
what  It  conveyed,  or  whether  the  title  was 
good;  that  she  does  not  know  how  many 
lots  it  conveyed,  or  their  value,  or  whether 
It  was  incumbered.  She  left  everything  to 
her  brother,  she  said,  and  did  not  ask  or 
inquire  into  anything.  The  deed  does  not. 
In  fact,  convey  the  entire  lots  on  Nineteenth 
street,  but  only  the  front  of  the  lots.  The 
bankrupt's  property  ran  through  from  Blght- 
eenth  to  Nineteenth  streets,  and  the  Eight- 
eenth street  front  had  been  built  up,  while 
the  Nineteenth  street  front— 100  feet  or  a 
little  more— was  unimproved.  In  this  sltua* 
tlon  of  the  property,  by  the  "rear  lots," 
which  Mrs.  Stelgert  agreed  to  accept,  she 
understood,  I  think,  the  lots  on  Nineteenth 
street,  running  to  the  usual  depth  of  the  city 
lots  there— about  100  feet;  and  It  Is  quite 
probable  that  In  July,  when  he  promised  to 
convey  the  "rear  lots"  to  his  sister,  the 
bankrupt  Intended  to  convey  lots  to  the  usual 
depth.  But  in  making  his  transfers  of  proi>- 
erty  on  August  8th  he  intended,  as  he  now 
says,  to  convey  to  one  Hauser  (another  cred- 
itor) the  property  from  the  HIghteenth  street 
front  through  to  within  about  20  feet,  or 
less,  of  the  Nineteenth  street  line.  By  a 
mistake  of  the  scrivener  the  deed  to  Hauser 
conveyed  lots  100  feet  deep,  leaving  about 
80  feet  of  the  rear  of  the  Nineteenth  street 
lots,  which  were  unconveyed,  and  this  be- 
came vested  in  the  trustee.  This  mistake 
In  Hauser's  deed  was  not  known  to  the 
bankrupt  until  after  the  adjudication  in 
bankruptcy.  He  does  not  seem  to  have. in- 
formed his  Bister  that  her  deed  conveyed 
only  the  front  of  the  Nineteenth  street  lots, 
nor  does  she  seem  to  have  been  Informed 
of  It  until  after  the  receipt  of  the  deed  and 
the  examination  In  bankruptcy.  The  cir- 
cumstances show  sufiiciently,  I  think,  that 
Mrs.  Stelgert  relied  entirely  on  her  brother 
to  carry  out  his  agreement  to  transfer  the 
rear  lots  to  her,  and  supposed  he  was  doing 
so  fairly  and  according  to  the  spbit  of  Ills 
promise.  This  confidence  the  bankrupt  abus- 
ed by  conveying  only  a  portion  of  the  rear 
lots,  and  without  Informing  her  of  this  when 
he  secured  the  delivery  of  his  note.  But  ber 
confidence  in  her  brother  was  not  unreason- 
able; nor,  under  the  circumstances,  do  I 
think  she  was  put  on  further  Inquiry.  She 
knew  what  the  "rear  lots"  were,  in  the  ordi- 
nary meaning  of  the  words,  which  she  was 
entitled  to  accept;  and  her  failure  to  make 
those  inquiries  about  the  title  or  Incumbran- 
ces or  descriptions  which  might  be  usual  In 
case  of  purchase  from  a  stranger  cannot  be 
said  in  this  case  to  be  due  to  anything  else 
than  the  confidence  she  placed  In  her  brother 
that  he  was  carrying  out  his  promise  in 
good  faith.  So  far,  therefore,  as  complain- 
ant's claim  depends  upon  the  grantee's  be- 
lief, or  cause  of  belief,  that  the  debtor  was 
insolvent,  and  a  preference  was  Intended,  I 
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conclude  that  no  case  has  been  made  oat  by 
the  proofs. 

Ttie  third  point  in  the  case  is  whether  the 
deed  was  delivered  to  Mrs.  Stelgert  before 
the  filing  of  the  petition  In  bankruptcy,  Au- 
gust 17th.  She  did  not  actually  receive  It 
from  the  register's  office  until  about  October 
10th,  as  I  conclude  from  an  exandnation  of 
all  the  evidence  on  this  point;  but  she  bad 
previously  been  Informed  by  her  brother  that 
the  deed  was  there  for  her,  and  had  arranged 
to  come  over  for  it,  and  bring  the  note  for 
delivery  vrhen  she  received  the  deed  from 
the  register.  The  complainant's  claim  is  that 
the  delivery  of  the  deed  took  place  -when  MrB. 
Stelgert  actually  received  it  from  the  register, 
and  that  it  certainly  did  not  take  place  before 
her  agreement  to  accept  the  deed,  when  In- 
formed that  it  was  at  the  office.  This  inter- 
view was,  it  is  claimed,  after  the  filing  of  the 
petition,  and  the  actual  delivery  was  after 
the  adjudication.  In  either  event,  and  If  the 
delivery  did  not.  In  law,  take  place  before 
the  filing  of  the  petition,  the  transfer,  being  a 
preference.  Is  avoided  by  the  bankrupt  act 
^section  70  (5)  [U.  S.  Comp.  St  1901,  p.  3451]). 
The  question,  therefore.  Is  when,  upon  the 
facts  of  the  case,  did  the  delivery  of  the  deed, 
In  law,  take  place— upon  Its  delivery  for  reg- 
istry, upon  Mrs.  Steiger's  acceptance  when  in- 
formed that  it  was  at  the  office  for  her,  or 
only  upon  its  actual  delivery  to  her?  Upon 
the  question  of  the  effect  of  the  delivery  by 
the  grantor  of  a  deed  at  the  register's  office 
for  registry  as  being  a  delivery  to  the  gran- 
tee, the  Supreme  Court  beld  In  Jones  v. 
Swayie,  42  N.  J.  Law,  279,  283  (1880 1,  that 
where,  upon  the  facts  of  the  case.  It  appeared 
that  a  chattel  mortgage  was  filed,  with  the 
knowledge  and  consent  of  the  mortgagor,  for 
the  benefit  of  the  mortgagee.  In  pursuance  of 
a  previous  promise  made  by  the  mortgagor 
to  secure  the  mortgagee,  the  delivery  of  the 
mortgage  to  the  mortgagee  will  be  held  to 
have  taken  place  upon  the  filing  of  the  mort- 
gage for  registry,  although  the  mortgagee  did 
not  know  that  It  had  been  executed  or  filed 
until  after  a  subsequent  mortgage  upon  the 
property  had  been  executed.  In  reference  to 
the  delivery  of  deeds,  all  courts  seem  to  agree 
upon  the  fundamental  principle  that  the  ques- 
tion of  delivery  Is  one  of  fact,  and  resolves 
itself  Into  a  question  of  intention.  Courts, 
however,  differ  In  regard  to  the  presumption 
or  Inference  as  to  this  intention  to  be  pri- 
marily drawn  from  particular  facts  or  cir- 
cumstances connected  with  the  delivery,  and 
especially  as  to  the  Inference  to  be  drawn 
from  the  delivery  of  the  deed  by  the  grantor 
for  registry  without  the  knowledge  of  the 
grantee.  Our  Supreme  Court,  after  a  critical 
examination  of  the  decisions,  disapproved  the 
rule  followed  by  some  courts— that  in  such 
cases  an  actual  acceptance  of  the  deed  by  the 
grantee,  by  words  or  acts  Indicating  his  as- 
sent, after  knowledge  that  It  has  been  left 
for  registry.  Is  necessary  In  order  to  Justify 
the  conclusion  of  a  delivery,  and  held,  with 


the  English  and  other  courts,  that  where  a 
deed  is  for  the  benefit  of  the  grantee,  and  by 
the  delivery  to  a  thh-<^  person  (the  register  or 
other),  not  the  agent  of  the  grantee,  the  gran- 
tor parts  with  all  control  over  the  deed,  a 
delivery  will  be  presumed  to  take  place  from 
the  Instant  of  the  delivery  to  such  third  per- 
son, and,  as  between  grantor  and  grantee, 
this  presumption  continues  until  It  is  rebut- 
ted by  proof  of  refusal  to  accept  The  legal 
theory  Is  that  the  law  will  presume.  If  noth- 
ing appears  to  the  contrary,  that  a  man  ac- 
cepts what  Is  for  his  benefit.  And  In  refer- 
ence to  the  facts  authorizing  the  inference 
of  benefit  by  the  deed,  Jones  v.  Swayze  holds 
that,  where  It  Is  shown  that  the  deed  In 
question  Is  a  mortgage  executed  In  pursuance 
of  a  previous  general  promise  made  by  the 
mortgagor  to  the  mortgagee  to  secure  tbe 
mortgagee,  the  mortgage  will  be  presumed  to 
be  for  the  benefit  of  the  mortgagee.  This 
rule  declared  In  Jones  v.  Swayze  has  never 
been  questioned  and  has  been  recently  ap- 
proved In  this  court  Schllcher  v.  Keeler,  61 
N.  J.  Bq.  394,  396,  48  Ati.  393  (Reed,  V.  C, 
1901).  Applying  this  rule  to  the  present  case. 
It  would  seem  that  the  delivery  of  the  deed 
to  Mrs.  Stelgert  must  be  taken  as  effectual 
from  August  9th,  when  it  was  left  for  rec- 
ord. Upon  being  informed  of  the  delivery, 
she  had  the  right  to  refuse  to  accept,  but,  as 
the  evidence  shows,  she  did  not  refuse,  but, 
on  the  contrary,  assented  to  the  delivery 
and  execution  of  the  deed.  This  assent  was, 
of  course,  subject  to  the  risk  of  having  the 
deed  avoided  by  the  tmstee,  under  the  bank- 
rupt act,  if  at  the  time  of  the  delivery  for 
record  ^e  had  reasonable  cause  to  believe 
that  the  grantor  was  Insolvent  and  that  a 
preference  was  Intended;  but  under  the 
rule  as  to  the  time  delivery  takes  effect, 
laid  down  In  Jones  v.  Swayze,  as  applied 
to  the  facts  of  this  case,  the  title  passed  on 
the  delivery  for  record.  It  should,  moreover, 
be  noted  that,  even  If  the  rule  requiring 
assent  or  acceptance  by  the  grantee  as  es- 
sential to  a  delivery  and  to  the  transfer  of 
title  be  held  applicable,  the  conclusion  upon 
the  evidence  In  the  cause  must  be  that  this 
assent  of  the  grantee  was  given  before  the 
filing  of  the  petition  in  bankruptcy.  The 
only  evidence  In  this  hearing  fixing  the  time 
of  the  first  Interview  between  Mrs.  Stelgert 
and  the  bankrupt  after  the  delivery  of  the 
deed  for  record  is  that  of  the  bankrupt,  who 
says  two  or  three  times  that  he  thinks  It 
was  three  or  four  days  after  the  deed  had 
been  executed.  The  petition  was  filed  Au- 
gust 17th— eight  days  after  the  registry. 
The  debtor's  accuracy  or  reliability  in  fixing 
this  date  Is  shaken  by  his  statements  that 
the  interview  was,  "maybe,"  two  weeks  be- 
fore he  got  the  note,  which  date  was  In 
October;  but  the  effect  of  destroying  bis 
credibility  on  this  point  is  to  leave  the  case 
without  any  satisfactory  evidence  on  this 
point,  and,  as  complainant  has  the  burden  of 
proving  that  the  interview  was  after  the 
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filing  of  tbe  i)etItIon,  bis  case  falls.  Mrs. 
Stelgert  benelf  cannot  fix  the  date  of  this 
laterrlew,  and  as  to  whether  It  was  before 
or  after  the  filing  of  the  petition  In  bank- 
raptcy,  upon  all  the  evidence,  I  conclude 
that  It  has  not  been  shown  by  the  com- 
plainant that  the  iKtItlon  was  filed  before 
ber  notification  and  acceptance  of  the  deed. 
A  decree  dismissing  the  bill  will  be  advised. 


OABSON  T.  CABSON. 
(CooTt  of  Chancery  of  New  Jersey.    Feb.  18, 

1903.) 
ccaroDT  OF  child— misconduct  of  parent 

—HABEAS  CORPUS. 
1.  lu  Iiabeas  corpus,  under  P.  I>.  1902,  p. 
264,  H  9.  12,  by  a  father  to  obtain  the  possea- 
(iOD  Ot  his  children  from  his  wife,  living  sep- 
arate from  him,  under  the  provisions  of  section 
9,  that  the  rignta  of  tioth  parents,  in  the  ab- 
sence uf  misconduct,  are  equal,  and  the  wel- 
fare of  the  children  shall  determine  the  cos- 
tody,  the  fact  that  a  wife,  who  left  her  hus- 
band's house  because  he  ordered  her  to  do  so, 
and  who  had  not  been  asked  to  return,  re- 
mained separated  from  him,  does  not  show 
such  misconduct  on  her  part  as  to  deprive  her 
of  the  custody  of  their  cmldren  of  tender  years, 
where,  in  the  opinion  of  the  chancellor,  their 
happiness  and  welfare  would  be  promoted  by 
•varding  the  custody  to  her. 

Habeas  corpus  for  the  possession  of  chil- 
dren on  petition  of  James  H.  Carson  against 
'Sadie  B.  Carson.    Denied. 

n'infleld  8.  Angleman,  tot  petitioner.  8am- 
cpl  8.  Swackbamer,  Willtam  R.  Codington, 
r.\n\  Francis  J.  Blatz,  for  reqiondent 

EMEBT,  V.  O.  The  statutory  provistons 
which  govern  this  application  are  sections  9 
and  12  of  the  "act  concerning  minors,  their 
adoption,  custody  and  maintenance."  Bevl- 
lion  1902  (P.  L.  p.  264).  The  procedure  is 
onder  section  12;  the  husband  and  wife  liv- 
ing in  a  state  of  separation,  and  the  minor 
children  being  brought  before  the  chancellor 
00  habeas  corpus.  The  section  requires  the 
custody  of  the  minors  In  such  cases  to  be 
awarded  as  the  chancellor  may  deem  expe- 
dient The  principle  or  rule  which  Is  to  con- 
trol the  chancellor's  view  of  the  "expedi- 
ency" is  the  one  stated  In  the  ninth  section, 
viz.,  that  the  rights  of  both  parents.  In  the 
absence  of  misconduct,  shall  be  held  to  be 
equal,  and  the  happiness  and  welfare  of  the 
children  shall  determine  the  custody  or  pos- 
sesston.  This  was  the  rule  which  was  es- 
pedaUy  enforceable  in  proceedings  upon  ha- 
beas corpus,  by  express  provision  of  the  act 
of  March  28,  1896  (P.  L.  p.  171).  This  was 
also  the  rule  imder  the  provisions  of  the  di- 
vorce act,  rdating  to  the  custody  of  children. 
Revision  1874  (2  Gen.  St.  p.  1271,  {27). 
The  statutory  declaration  of  the  rule  control- 
ling custody  was  first  made  In  1871  (P.  L. 
1871,  p.  5,  i  6),  and  did  not  Introduce  a  new 
rule  for  the  courts  of  equity,  but  was  merely 

T  L  See  DlTOTce,  vol.  17,  Cent.  Dig.  i  TU;  Parsnt 
am  Chljd,  vol.  37,  Crat.  Dig.  i  tS. 


a  declaration  of  legislative  approval  of  the 
general  rule  previously  adopted  by  the  courts 
of  equity  In  proceedings  upon  habeas  corpus 
or  otherwise.  English  t.  English,  32  N.  J. 
Bq.  738,  743  (Err.  &  App.  1880).  The  pro- 
visions of  these  acts  were  consolidated  in  the 
act  of  1892,  and  both  acts  were  thereupon 
repealed  (P.  L.  1902,  p.  270).  In  relation  to 
children  under  the  age  of  seven  years,  the 
statutes,  previous  to  the  act  of  1896,  had  ex- 
press provisions  giving  to  the  mother  of  the 
children  preferential  rights.  P.  L.  1860,  p. 
487;  P.  L.  1881,  p.. 458;  P.  L.  1892,  p.  158. 
These  prior  acts  were  repealed  by  the  act  of 
1896  and  the  general  repealer  of  1892  (P.  L. 
1902,  p.  270). 

Considering  the  welfare  and  happiness  of 
the  children  as  the  object  to  be  secured  by 
the  decree  or  order  In  this  case,  I  reach  the 
conclusion,  upon  all  the  evidence,  that  the 
custody  of  the  children  should,  for  the  pres- 
ent, be  awarded  to  the  mother.  Petitioner's 
counsel  claims  that  the  wife  was  guilty  of 
misconduct  in  leaving  ber  home  with  the  chil- 
dren, and  that  therefore,  under  the  statute 
of  1902,  be  Is  entiUed  to  the  custody  of  the 
children,  as  his  common-law  right.  To  this 
claim  there  are  two  answers:  First  The 
welfare  of  the  children  Is  the  object  of  the 
statute,  and  the  provision  as  to  misconduct 
of  either  party  was  inteuded  to  give  a  pref- 
erence to  the  innocent  party,  and  to  impose 
upon  the  party  charged  with  or  found  guilty 
of  misconduct  under  the  statute  the  burden 
of  overcoming  this  preference,  and  showing 
that,  notwithstanding  the  misconduct  and 
the  Inequality  of  rights,  still  the  welfare  of 
the  children  requbres  an  award  of  the  cus- 
tody to  the  party  guilty.  Second.  The  char- 
acter of  the  misconduct  charged  in  this  case 
is  not  such  as  to  affect  the  mother's  love  and 
affection  for  her  children,  but  arises  entirely 
from  differences  between  the  husband  and 
wife,  as  to  which  each  may  be  In  some  fault 
I  do  not  now  decide  this  point,  as  it  Is  not 
necessary.  This  was  the  situation  In  the 
English  Case,  where  both  parents  were  in 
fault,  and  the  wife  remained  separate  from 
ber  husband  without  legal  Justification,  but 
was  nevertheless  awarded  the  custody  of  the 
children.  English  v.  English,  32  N.  J.  Eq. 
738,  747  (Err.  &  App.  1880).  Misconduct,  In 
this  statute,  means  such  conduct  as  to  de- 
prive the  spouse  of  a  moral  right  to  the  cus- 
tody of  his  or  her  children.  Id.,  31  N.  J.  Eq. 
543,  547  (Runyon,  Ch.,  1879),  affirmed  on  this 
point  in  32  N.  J.  Bq.  747.  In  the  present 
case  the  weight  of  evidence  shows  that  the 
wife  left  the  house  because  she  was  ordered 
out  by  the  husband,  and,  even  if  it  should  be 
considered  that  her  apprehensions  as  to  her 
safety  in  living  with  ber  husband  are  not 
well  fotmded  or  are  exaggerated,  the  hus- 
band has  made  no  effort  to  secure  her  return, 
nor  does  he  now  ask  or  seem  to  desire  it 
Her  remaining  away,  under  the  circumstan- 
ces, cannot  be  considered  as  such  "miscon- 
duct" as  to  deprive  ber  of  the  custody  of  her 
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children,  where  It  la  best  for  their  welfare. 
They  are  still  of  tender  years,  and  need  a 
mother's  care  and  oyerslght  The  petitioner 
could  not  himself  take  care  of  them,  as  he  Is 
engaged  from  home  In  his  dally  work,  which 
he  pursues  Industriously.  No  suggestion  has 
been  made  as  to  how  he  proposes  to  supply 
the  mother's  care  and  attention  which  his 
children  need,  and  I  think  I  should  be  taking 
a  great  risk  with  the  happiness  and  welfare 
of  these  children  If  I  deprived  their  mothor 
of  their  custody. 

The  prayer  of  the  petition  will  therefore  be 
denied,  and  the  children  will  be  remanded 
to  the  custody  of  the  mother.  Order  as  to 
access  of  the  husband  to  the  children  Is  re- 
served for  further  consideration  on  applica- 
tion. An  order  to  this  effect  will  be  advised 
on  the  day  to  which  the  hearing  was  ad- 
journed, and  the  production  of  the  children 
before  me  on  that  day  will  not  be  necessary. 


O'BRIBIN  et  al.  t.  MUSICAL  MITT.  PRO- 
TECTIVE AJTO  BENEVOLENT  UNION, 
LOCAL  NO.  14,  NAT.  LEAGUE  OF  MU- 
SICIANS et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  11, 
1903.) 

VOLDNTARY  SOCIETIES  —  REVOCATION  OF 
CHARTEIR  —  JURISDICTION  OF  COURT  —  MEM- 
BERSHIP—PROPERTY RIGHTS  —  UNINCORPO- 
RATED SOCIETIES— RESTRAINT  OP  TRADE. 

1.  Where  the  charter  of  a  local  voluntary  so- 
ciety has  been  revoked  by  its  superior  general 
body,  uo  court  will.  In  the  absence  of  a  ques- 
tion of  property  right,  exercise  jurisdiction  in 
the  matter  until  the  remedies  by  an  appeal 
within  the  society  have  been  exhausted. 

2.  The  rights  of  membership  evidenced  b^  a 
charter  granted  to  a  local  voluntary  society 
by  the  general  body  are  not  in  any  sense  them- 
selves property  rights. 

3.  The  rules  and  regulations  as  to  member- 
ship in  a  voluntary  association  do  not,  in  any 
proper  sense,  confer  a  property  ri);bt. 

4.  If  a  general  voluntary  association  refuses 
to  continue  association  with  a  local  associa- 
tion, both  being  unincorporated,  a  court  of 
equity  cannot,  in  the  absence  of  any  question 
of  property  right,  enforce  the  continuance  of 
the    relation   voluntarily    assumed. 

5.  Where  one  of  the  alleged  objects  of  a  vol- 
untary musical  association  was  to  secure,  so 
far  as  practicable,  the  control  of  the  employ- 
ment of  musicians  within  the  respective  dis- 
tricts of  the  local  societies,  and  the  exclusion 
from  such  employment  of  those  not  members, 
the  courts  will  not  interfere  to  compel  the  con- 
tinuance of  association  of  the  societies,  or  of 
membership  therein,  the  object  of  which  is  an 
unjustitiable  interference  with  the  freedom  of 
contract  and  of  trade. 

Bill  by  Alfred  O'Brien  and  others  for  an 
injunction  against  the  Musical  Mutual  Pro- 
tective and  Benevolent  Union,  Ix>cal  No.  14, 
National  League  of  Musicians,  and  others. 
Application  for  preliminary  injunction  de- 
nied. 

Peter  J.  McOinnis,  for  complainants. 
George  S.  Hilton,  for  defendants. 

T 1.  Sm  AssoolaUons.  vol.  4.  Cut.  Dig.  i  M. 


EMERT,  y.  C.  This  la  an  application  on 
behalf  of  oomplalnants,  claiming  to  be  the 
local  association  in  Paterson  of  the  Amer- 
ican Federation  of  Musicians  (a  labor  nnion), 
to  enjoin  the  defendants,  who  also  claim  to 
be  the  local  association  for  Paterson,  from 
acting  or  holding  themselves  out  as  members 
of  the  federation.  The  state  of  facts  pre- 
senting the  question  for  decision  is  substan- 
tially as  follows:  On  January  31,  1902,  the 
American  Federation  of  Musicians,  a  general 
or  national  federation,  granted  to  the  seven 
complainants  and  one  Shannon  a  charter 
as  a  local  association  (No.  179)  of  the  federa- 
tion In  Paterson.  The  American  Federation 
and  the  local  were  both  unincorporated  or 
voluntary  associations.  In  the  application 
for  the  charter  Jurisdiction  or  exclusive  au- 
thority for  the  local  association  was  claimed 
or  asked  for  the  territory  within  10  miles 
of  the  Paterson  City  Hall  In  all  directions 
except  in  a  southerly  direction,  and  In  that 
direction  to  the  city  line.  The  constitution 
of  the  federation  (article  7)  provides  thrft  the 
local  shall  be  entitled  to  such  jurisdiction  as 
they  claim  at  the  time  of  applying  for  the 
charter,  but  the  "certificate  of  affiliation." 
which  is  the  only  charter  granted,  purports 
to  grant  a  certificate  of  afQIiation  to  the  ap- 
plicants, the  complainants  Shannon  and  tbelr 
successors,  "to  constitute  a  local  association 
for  the  purpose  of  a  thorough  organization 
of  the  federation  of  all  musicians,"  and  the 
association,  being  duly  formed,  is  authorized 
to  initiate  members  according  to  its  own  by- 
laws. The  cerUflcate  appears  to  have  been 
Issued  by  the  executive  council  or  board. 
This  board  (By-Laws,  g  6)  has  a  general 
supervision  of  all  matters  pertaining  to  the 
federation.  The  executive  board,  after  an  ta- 
restigatlon  and  report  by  the  secretary,  as 
to  the  circumstances  of  issuing  the  charter, 
made  an  order  on  June  7, 1902,  that  the  char- 
ter for  the  local  association  (No.  179)  be  re- 
opened for  80  days,  to  allow  all  musicians 
in  its  Jurisdiction  an  opportunity  to  join  as 
charter  members.  The  privileges  and  fees  of 
charter  members  are  different  from  and  more 
favorable  than  those  of  members  admitted 
subsequently.  This  order  to  reopen  the  char- 
ter was  not  at  once  obeyed  by  the  ofiScers  of 
the  local,  but  It  was  subsequently  compiled 
with,  after  the  secretary  of  the  federation, 
on  September  18,  1902,  had  directed  the  sec- 
retary of  the  local  association  to  reopen  the 
charter  for  30  days,  pnbUshlng  a  notice  In 
the  local  papers.  The  secretary  of  the  fed- 
eration further  stated  that  failure  to  comply 
with  the  direction  to  reopen  the  charter 
would  cause  suspension  of  the  charter.  Com- 
plainants, In  their  bill,  challenge  the  validity 
of  this  order  to  reopen  the  charter;  but,  as 
they  acquiesced  in  the  order,  published  the 
notice  required,  and  did  reopen  the  charter, 
this  objection  cannot  be  considered  as  a 
ground  for  preliminary  Injunction.  It  ap- 
pears by  the  defendants'  affidavits  that  one 
object  In  reopening  the  charter  was  to  allovB 
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the  admission  as  cbarter  members  of  a  local 
assoclatton  then  existing  in  Paterson  known 
as  "Local  No.  14,  National  League  of  Musi- 
cians," and  whose  members  (149  in  number) 
are  defendants  in  tills  suit.    Tills  Local  No. 
14  Is  incorporated  under  the  laws  of  New 
Jersey.     The  reopening  of  the  charter  was 
for  the  purpose  of  allowing  applications  for 
admission    of    the    defendants    and    other 
musicians  on  the  basis  of  charter  members 
of  the  association.    The  certificate  of  alfilla- 
tlon  was  granted,  as  has  been  stated,  to  com- 
plainants,   "for  the  purpose  of  a  thorough 
organization  of  the  federation  of  all  musi- 
cians," and  the  power  to  prescribe  conditions 
of  membership  is  in  terms  given  by  the  con- 
utitutlon  to  the  association  duly  formed.    Un- 
der these  terms  the  A.  F.  of  M.  would  seem 
to  have  the  right  to  supervise  the  original 
organization  for  the  purpose  of  procuring  a 
charter,  and  would,  as  I  am  now  inclined  to 
think,  have  the  right  in  a  proper  case  to  di- 
rect the  opening  of  the  charter,  and  to  super- 
vise or  review  the  proceedings  for  organiza- 
tion on  the  reopening.    The  executive  o£3cer 
of  the  district  in  which  the  local  is  situated 
has  (By-Laws,  t  8)  charge  of  the  organization 
of  associations  within  his  district,  and  this 
officer  attended  at  Paterson  for  the  purpose 
of  gupervising  or  giving  directions  as  to  the 
application   for    membership    under   the   re- 
opening of  the  charter.     This  officer,  as  be 
saya  in  his  affidavits,  directed  that  the  mem- 
berg  of  the  association  of  musicians  in  Pater- 
son called  the  "Musical  Mutual  Protective 
and  Benevolent   Union,   Local   No.   14,   Na- 
tional League  of  Musicians,"  should  be  al- 
lowed  to  apply  and  be  admitted  in  a  body 
as  charter  members.    Complainants  deny  that 
these  directions  were  given,  but  for  the  pur- 
pose of  tliis  application  the  defendants  are 
entitled  to  the  benefit  of  their  statements  un- 
der oath.    The  application  was  made  in  this 
form  by  the  president  and  secretary  of  Ixical 
No.  14  on  behalf  of  the  Iwdy,  and  thereupon 
the  complainants,  being  the  officers,  or  some 
of  the  offices,  named  under  the   existing 
charter,   refused   or   declined  to   allow  the 
admission  of  the  members  of  the  Musical 
Union  as  charter  members  under  this  applica- 
tion.   The  claim  of  the  complainants  is  tliat 
onder  the  by-laws  and  charter  of  the  Amer- 
Iran  Federation  of  Musicians,  the  admission 
niiiat  be  of  each  person  separately,  and  un- 
der application  of  the  form  presented  by  the 
roles  or  by-laws  of  the  association.    By  rea- 
(on  of  this  action  refusing  the  admission  of 
the  members  of  the  Liocal  No.  14  In  a  body 
npon  the  reopening  of  the  charter,  the  charter 
granted  to  complafnants  was  revoked.     By 
what  officer  the  formal  revocation  of  the 
charter  was  actually  made  does  not  appear 
whh  exactness  by  the  affidavits  on  either 
dde,  ^nt  the  fair  construction  of  all  of  the 
*flU^vitB  Is  that  the  charter  was  revoked  by 
tile  executive  officer  of  the  district,  and  that 
Us  action  was  approved  by  the  president  of 
the  A.  F.  of  M.,  who,  onder  the  by-laws  (sec- 


tion 1),  exercises  a  general  supervision  over' 
the  affairs  of  the  federation,  and  decides 
cases  of  emergency.  Under  the  by-laws  (sec- 
tion 6)  an  appeal  lies  from  the  decision  of  an 
executive  officer  to  the  executive  board,  which 
is  composed  (Const  art  8)  of  the  president, 
vice  presidents,  secretary,  and  executive  of- 
fleers  of  the  districts,  and  a  further  appeal 
lies  from  the  decision  of  the  executive  board 
to  the  convention  of  the  federation.  No  ap- 
peal from  the  decision  revoking  the  charter 
has  been  taken,  nor  have  complainants  taken 
any  steps,  or  intimated  any  intention,  to 
prosecute  an  appeal  wittiin  the  association, 
although  notice  of  the  revocation  of  the 
charter  was  received  about  November  1, 1902, 
two  months  before  the  filing  of  this  bill.  Sub- 
sequently to  this  revocation,  the  A.  F.  of  M. 
granted  a  charter  (as  Local  No.  248)  to  the 
defendants,  the  M.  M.,  etc.,  Association;  and 
these  defendants  now  claim  to  be  members  of 
the  A.  F.  of  M.  for  Paterson  and  vicinity. 

An  opportunity  was  given  to  the  com- 
plainants' association  to  Join  this  local  in  a 
body,  but  they  did  not  accept  this  offer. 
The  complainants,  being  the  original  cbarter 
members  (except  Shannon),  claiming  under 
the  original  charter  or  certificate  as  No.  179, 
and  that  its  revocation  is  illegal,  now  apply, 
individually  and  on  behalf  of  the  members 
of  their  association  (nnmberlng  about  100), 
to  enjoin  the  Local  No.  14,  and  all  of  Its  in- 
dividual members  (about  150),  parties  to  the 
suit,  from  organizing  as  a  local  of  the  Amer- 
ican Federation  in  Paterson,  or  In  the  terri- 
tory claimed  to  belong  exclusively  to  com- 
plainants, and  from  continuing  this  organiza- 
tion or  advertising  as  such,  and  from  apply- 
ing to  the  trade  unions  of  Paterson  for  rec- 
ognition as  such  association.  Tbe  American 
Federation  is  not  a  party  to  the  suit,  but 
one  Bierre,  the  executive  officer  of  the  dis- 
trict, is  made  a  party,  and  an  injunction 
against  him  is  asked.  He  is  a  nonresident 
of  the  state.  While  the  complainants  have 
paid  the  sum  of  $37.50  to  the  American  Fed- 
eration as  the  charter  fee,  and  this  sum  has 
not  been  tendered  back,  the  complainants 
have  had  the  privilege  of  coming  in  under 
the  new  association  organized  by  defendants 
under  the  direction  of  the  A.  F.  of  M.  with- 
out payment  of  any  additional  fee.  This 
suit  however,  is  not  brought  by  complain- 
ants against  the  American  Federation  to  re- 
cover this  money,  nor  is  It  brought  to  assert 
against  the  defendant  local  association  any 
right  to  funds  or  other  property,  or  to  the 
use  or  enjoyment  of  any  property,  real  or 
personal.  No  right  of  property  is,  therefore, 
involved  in  the  case,  unless  the  right  of 
membership  is  to  be  called  property.  It  Is 
claimed  by  the  bill  and  affidavits  that  this 
membership  of  tbe  A.  F.  of  M.  through  Its 
local  association  carried  with  it  certain  ad- 
vantages and  privileges  to  the  individual 
members,  resulting  from  the  practice  of  la- 
bor or  trade  union  organizations,  especially 
In  Paterson,  to  employ  no  musicians  except 
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those  connpoted  wltb  the  American  Federa- 
tion; and  it  Is  also  claimed  that  the  depriva- 
tion of  this  membership  will  expose  the  in- 
dividual members  of  complainants'  associa- 
tion to  a  pecunlai'y  loss  by  reason  of  the  sub- 
jection to  posting  or  denunciation  by  trade 
unions  as  "scabs,"  or  "unfair,"  and  to  the 
penalty  of  being  blacklisted  by  labor  organ- 
izations generally  throughout  the  United 
States  and  Canada. 

If  the  association  were  incorporated,  there 
would  be  two  valid  objections  to  the  use 
of  an  Injunction  for  the  purpose  of  com- 
pelling the  American  Federation  (if  a  party 
to  the  suit)  to  continue  and  to  recognize  the 
membership  which,  rightfully  or  wrongfully, 
it  tias  dissolved:  First.  Rights  of  member- 
ship in  incorporated  voluntary  associations 
are,  under  the  settled  practice  In  this  state, 
and  where  no  right  of  property  of  the  alleged 
member  is  involved,  to  be  determined  by  the 
Supreme  Court  on  applications  for  mandamus 
to  admit  to  membership.  Sibley  v.  Oarteret 
Club,  40  N.  J.  Law,  295;  ZellfT  v.  Knights  of 
Pythias,  53  N.  J.  Law,  536,  22  Atl.  63  (Sup. 
Ct  1891).  These  cases  are  cases  where  the 
indlvidnal  member  who  was,  as  he  claimed, 
wrongfully  expelled,  applied  for  restoration. 
In  the  present  case  the  local  association  is 
the  member  of  the  American  Federation, 
and  the  membership  in  the  A.  F.  of  M.  is 
effected  only  throug:h  membership  (n  the 
local.  The  constitution  (art.  3,  i  1)  expressly 
provides  that  the  local  associations  are  the 
members  of  the  American  Federation.  In 
th^  second  place,  where  the  question  is  one 
of  membership  merely,  and  the  decision  in- 
volves a  matter  of  discipline  of  application 
of  the  rules  and  regulations  of  the  associa- 
tion, and  not  of  property  right,  no  court, 
either  of  law  or  in  equity,  will  exercise  Ju- 
risdiction until  the  remedies  by  appeal  to  the 
authorities  of  the  association  under  its  rules 
have  been  exhausted.  Zeliff  v.  Knights  of 
Pythias,  supra.  The  only  cases  which  have 
come  under  my  observation  where  the  courts 
afford  relief  to  a  person  claiming  member- 
ship in  an  incorporated  association  who  has 
not  exhausted  his  right  of°  appeal  upon  the 
question  of  membership  within  the  order, 
are  those  where  the  person  claiming  mem- 
bership claims  also,  .as  a  result  of  member- 
ship, some  distinct  individual  property  right, 
under  a  contract  or  other  obligation  of  the 
association  with  him  as  a  member.  Supreme 
Lodge  V.  Eskholme  (Err.  &  App.  1896)  59 
N.  J.  Law,  255,  35  Atl.  1055,  59  Am.  St.  Rep. 
009.  In  these  cases,  which  involve  a  recog- 
nized property  right,  the  right  of  member- 
ship Is  decided  by  the  court  as  incidental  to 
the  contract  or  obligation  of  the  association: 
but  where  the  question  is  one  of  settling  the 
general  status  as  to  membership  for  all  pur- 
poses, as  between  the  complaining  party  and 
an  incorporated  association,  the  remedies  for 
restoring  to  membership  provided  by  the  as- 
sociation itself  must  be  first  exhausted. 
Where  the  association  is  unincorporated,  the 


personal  relation  between  the  members  Is 
analogous  to  that  of  partners;  and  the  legal 
remedy  by  mnndamns,  which  ia  appropriate 
for  the  purpose  of  restoring  the  relationship 
arising  from  membership  in  a  corporate 
body,  would  seem  to  be  inapplicable,  and  in 
such  associations  it  may  be  that  the  proper 
procedure  to  protect  the  common  property 
rights  of  a  member  expelled  in  violation  of 
the  regulations  of  the  order  is  by  an  Injunc- 
tion restraining  interference  with  his  use 
and  enjoyment  of  such  common  rights.  Bat 
the  rule  requiring  prosecution  of  appeal  or 
other  remedies  within  the  order  or  associa- 
tion itself  before  application  to  a  court  of 
equity  Is  one  which  seems  to  be  applicable 
to  all  associations,  whether  Incorporated  or 
unincorporated,  where  the  question  Is  one 
merely  of  membership.  Irrespective  of  tbe 
enforcement  of  a  property  right.  In  some 
courts  the  exhaustion  of  the  remedies  with- 
in a  voluntary  association  Is  requh-ed  before 
a  court  of  law  or  equity  will  Interfere  for 
their  protection,  even  when  a  right  of  prop- 
erty is  involved.  Oliver  v.  Hopkins  (1887) 
144  Mass.  175.  10  N.  E.  776;  Grand  Lodge 
K.  of  P.  V.  People  ex  rel.  Waldecic  Lodge, 
No.  186,  K.  of  P.,  60  111.  App.  660,  dted  Id 
Supreme  Lodge  of  Order  of  Select  Friends 
V.  Raymond  (Kan.)  47  Pac.  633,  49  Ii.  R. 
A.  879.  Other  courts  take  a  different  view. 
Cases  cited  Niblack,  Ace.  Ins.  &  Benef.  Soc. 
pp.  156,  215  (Inter  al.);  Loubat  v.  Leroy, 
40  Hun,  646. 

Complainants  claim  that  the  charter  con- 
fers a  property  right,  tbe  right  being  the 
exclusive  right  of  membership  in  the  fed- 
eration within  a  certain  district,  and  tbe 
right  to  the  use  of  the  name  of  the  asso- 
ciation. But.  manifestly,  the  charter,  or 
more  properly  "the  certificate  of  afDliatlon." 
does  not  convey  or  purport  to  convey  any 
property  right,  either  In  the  name  Or  other- 
wise, but  is  only  the  method  by  whicli,  un- 
der their  rules  and  regulations,  the  right  of 
membership  in  the  federal  association  and  in 
the  local  is  evidenced.  These  lights  of  naem- 
bership  evidenced  by  the  charter  are  not.  In 
my  Judirment,  In  any  sense  themselves  prop- 
erty rights,  but  are  personal  rights  only. 
A  member  of  a  local  association  may  have 
or  acquire,  as  against  the  federation,  rights 
which  are  recognized  property  rights,  such 
as  a  right  to  a  share  of  Its  funds,  or  to  the 
use  or  enjoyment  of  Its  common  property: 
but  the  rules  and  regulations  as  to  member- 
ship cannot,  In  any  proper  sense,  be  prop- 
erly said  to  confer  a  property  .right,  and 
are  essentially.  In  their  nature,  only  rules 
and  regulations  describing  or  defining  the 
method  of  their  voluntary  association,  with 
its  terms  and  conditions.  Being  thus  person- 
al rights  only,  and  being  also  purely  vol- 
untary, the  enforcement  of  such  rules  and 
regulations  governing  mere  membership,  and 
such  of  the  relations  and  privileges  of  the- 
members  and  of  the  local  and  national  asso- 
ciations as  do  not  Involve  property  rights,. 


Digitized  by 


Google 


N.J.) 


HENEY  V.  SIMANTON. 


153 


mnat  be  ]eft  entirely  to  the  association  it- 
aelf,  and  tbe  penalty  of  expulsion,  which  It 
IIM7  enforce.  Bnt  courts,  either  of  law  or 
equity,  do  not,  on  the  application  of  either 
or  any  party,  enforce,  either  by  decrees  for 
spedOc  performance.  Injunction,  or  other- 
wise, the  continuance  of  the  association  or 
tbe  performance  of  duties  and  privileges, 
which,  under  their  rules,  the  members  or  the 
association,  national  or  local,  as  mere  mem- 
bers, owe  to  each  other,  A  recalcitrant 
member  or  local  may  be  dismissed  for  viola- 
tion of  the  rules  of  the  association.  A  mem- 
ber of  an  association  improperly  expelled 
may,  by  action  of  the  courts,  be  protected  In 
bis  rights  to  the  common  property,  Bnt  the 
mere  continuance  of  the  relationship  itself, 
ai  between  all  concerned.  Is  voluntary,  not 
legal.  If  a  member  or  local  desired  to  with- 
draw, the  withdrawal  could  not  be  prevent- 
ed by  Injunction  or  otherwise,  on  the  theory 
that  the  agreement  of  membership  created 
a  contract  for  the  performance  of  the  duties 
resulting  from  membership,  which  a  court 
would  enforce  by  compelling  the  perform- 
ance of  tbe  rules  regulating  the  duties.  And 
if  the  national  or  general  association  refuses 
to  continue  association  with  a  local,  wheth^ 
for  a  valid  or  an  Invalid  reason,  a  court  of 
eqoity  cannot.  In  the  absence  of  any  question 
of  property  right,  enforce  the  continuance 
of  tbe  relations  voluntarily  assumed.  In  this 
respect  the  rights  of  members  of  an  unincor- 
porated association  differ  from  those  of  the 
members  of  an  Incorporated  association.  As 
was  said  by  Lord  Cranworth  in  Forbes  v. 
Eden,  L.  Bep.  1  H.  L.  Scotch  App.  568 
nSGT):  "Save  for  tbe  due  disposal  and  ad- 
ministration of  property,  there  Is  no  author- 
ity in  the  courts,  either  of  Bngland  or  Scot- 
land, to  take  cognizance  of  the  rules  of  a 
voluntary  association,  entered  Into  merely 
for  the  r^ulatlon  of  Its  own  affairs.  *  *  * 
There  Is  no  direct  power  In  the  courts  to 
decide  whether  A.  or  B.  holds  a  particular 
station  according  to  the  rules  of  a  voluntary 
association.  But  if  a  fnnd  held  In  trust  has 
to  be  paid  over  to  the  person  who,  accord- 
ing to  the  rules  of  the  society,  Alls  that  char- 
acter, then  the  court  must  make  Itself  mas- 
ter of  the  question  necessary  to  enable  It  to 
decide  whether  A.  or  B.  Is  the  party  enti- 
tled." This  was  a  case  involving  alleged 
rights  of  membership  In  a  voluntary  religions 
association,  but  the  general  principle  thus 
laid  down  has  ever  since  been  followed  In 
relation  to  the  merely  personal  rights  of 
membership  In  all  voluntary  associations. 
Rlgby  V.  Connol,  E.  L.  R.  14  Oh.  DIv.  482, 
487  (Jessel,  M.  R..  1880);  Balrd  v.  Wells, 
a  Ch.  D«v.  661.  676  (Stirling,  J.,  1880);  1 
Bacon,  Benef.  Soc,  sec.  108  (2d  Ed.). 

There  is  another  objection  to  giving  the 
aid  of  a  court  of  equity  to  the  enforcement 
lo  any  manner  of  this  alleged  prlvlle-ge  of 
exclnslve  membership.  One  of  the  objects,  if 
not  the  principal  object,  of  a  labor  unloq  as- 
wdatiau,  such  as  the  complainants  claim  to 


be,  and  tbe  main  result  of  membership  In 
it.  Is  the  control  or  regulation  by  tbe  associa- 
tion or  combination  of  tbe  Individual  action 
of  Its  members  In  matters  of  contract  or 
trade  relating  to  their  occupation  or  profes- 
sion. The  design  of  these  common  regula- 
tions controlling  individual  members  Is  to  se- 
ciure,  so  far  as  practicable,  or  as  Is  deemed 
advisable  by  the  common  association  or 
body,  the  control  of  the  employment  of 
musicians  within  the  respective  local  dis- 
tricts, and  the  exclusion  from  such  employ- 
ment of  those  who  are  not  members— "non- 
union men,"  as  they  are  called.  Complain- 
ants* bill  and  affidavits  allege  the  advantages 
and  benefits  of  tbe  membership  for  this  pur- 
pose of  excluding  others  from  employment 
within  this  district,  and  that  this  member- 
ship gives  to  defendants  these  advantages 
which  they  wish  to  secure  for  themselves. 
If  their  claim  Is  well  founded,  the  court,  by 
compelling  the  continuance  of  the  member- 
ship, and  enforcing  by  Injunction  or  other- 
wise the  agreements  as  to  exclusive  jurisdic- 
tion and  rights  of  membership  adopted  by 
this  voluntary  association,  would,  as  It  seems 
to  me,  give  a  compulsory  legal  sanction  to 
those  rules  and  regulations  of  a  voluntary 
association  or  combination  of  Individuals 
which  are  Intended  to  Impose  restrictive  con- 
ditions on  the  individual  right  of  contract 
and  on  the  conduct  of  a  trade,  and  to  secure 
within  a  certain  district  the  monopoly,  so 
far  as  possible,  of  a  particular  kind  of  labor. 
While  these  rules  and  regulations  made  be- 
tween the  members  or  the  locals  of  a  trade 
union  association  for  the  ptirpose  of  restrict- 
ing or  tending  to  restrict  the  freedom  of  con- 
tract or  of  trade  may  not  be  unlawful,  they 
are  certainly  altogether  voluntary,  as  be- 
tween the  persons  who  enter  Into  them,  ei- 
ther personally  or  through  local  associations; 
and  courts  will  not,  either  directly  or  In- 
directly, compel  their  performance.  To  com- 
pel, by  injunction  or  otherwise,  the  continu- 
ance of  association  or  of  membership  In 
these  voluntary  trade  unions,  either  local  or 
general,  would,  In  my  judgment,  result  In 
enforcing  the  performance  of  their  restrict- 
ive regulations,  and  it  would,  therefore,  be 
an  unjustifiable  Interference  with  the  free- 
dom of  contract  and  of  trade. 

For  both  these  reasons  the  application  for 
injunction  will  be  denied. 


HENKT  et  al.  v.  SIMANTON   et  al, 

(Court  of  Chancery  of  New  Jersey.    Feb.  10, 
1903.) 

VOLUNTARY  ASSOCIATIONS— INSOLVKNCY  AND 
RECEIVERS  —  INCORPORATION  —  POWERS  — 
FORBION  CORPOEATIONS-CRKDITORS. 

1.  Laws  1896,  c.  185,  i  118.  entlUed  "An  act 

concerninR  corporations,"  provides  that  Act 
1875  entitled  "An  act  concerning  cornorations." 
"except  so  far  as  herein  expressly  re-enacted, 
la  hereby  repealed."  Act  1S99  provides  that 
the  chancellor  may   wind  up  voluntary  asso- 
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-cUttons  in  tte  manner  provided  for  winding 
no  insolvent  corporations  tinder  Act  1875. 
H«li^  the  proyisiona  respecting  tlie  winding  up 
-of  insolvent  corporations  contained  in  Act 
1875  being  substantially  re-euacted  in  Act  1896, 
its  effect  was  to  continue  them  in  force,  not- 
witlistanding  the  repealing  clause,  so  that  they 
could  be  adopted  by  Act  1899. 

2.  Where  no  notice  of  an  intention  to  incor- 
porate had  been  given  at  a  meeting  of  a 
grange,  and  the  debts  of  the  grange  in  contro- 
versy were  not  contracted  in  the  course  of  its 
legitimate  corporate  business,  creditors  of  the 
grange  were  entitled  to  file  a  bill  for  the  par- 
pose  of  winding  up  its  business  as  a  voluntary 
association,  even  though  their  debts  were  con- 
tracted after  its  incorporation. 

3.  Where  it  appears  from  a  creditors'  bill  to 
"Wind  uu  a  voluntary  association  that  one  of 
the  creditors  is  a  foreign  corporation,  but  it 
does  not  appear  that  It  has  been  authorized  to 
do  business  in  the  state,  but  there  are  other 
creditors  joining  in  the  bill  who  are  entitled 
to  file  the  same,  the  bill  cannot  be  challenged 
on  demurrer. 

4.  A  single  transaction,  entered  into  within 
the  state  by  a  foreign  corporation  not  author- 
ised to  do  business  in  the  state,  does  not 
amount  to  doing  basinrss  in  the  state,  so  as  to 
disenable  the  corporation  to  sue  in  its  courts. 

5.  A  grange  was  organized  for  the  primary 
purpose  of  establishing  a  store  where  general 
merchandise  should  be  sold  and  exchanged  for 
the  benefit  of  its  members.  The  business  was 
conducted  by  a  superintendent  under  his  name. 
The  executive  functions  of  the  grange  were  'n 
the  hands  of  three  trustees.  Several  notee 
signed  by  the  trustees  had  been  given  in  the 
course  of  its  business.  Interest  being  paid  out 
of  the  funds  of  the  association.  The  associa- 
tion became  insolvent,  and  creditors  holding 
notes  filed  a  bill  under  Act  1899,  giving  to 
creditors  of  a  voluntary  association  the  right 
to  apply  to  the  chancellor  for  an  injunction  and 
the  appointment  of  a  receiver  to  wind  up  the 
business,  etc.  Eeld,  that  the  court  had  Juris- 
diction to  appoint  a  receiver  and  grant  an  In- 
junction under  Act  1899. 

6.  Act  1876  (2  Gen.  St.  p.  1644),  providing 
for  the  incorporation  of  granges,  declares  that 
the  trustees  shall  be  a  body  corporate,  with 
only  the  ordinary  powers  incidental  to  aill  cor- 
porations, viz.,  to  have  a  common  seal,  to  sue 
and  be  sued,  hold  land,  have  a  capital  stock, 
and  make  by-laws.  Beld,  that  debts  contract- 
ed by  an  incorporated  grange  in  the  transac- 
tion of  mercantile  business  are  outside  of  the 
powers  conferred  by  the  statute,  and  impose  a 
partnership  liability  on  the  members. 

7.  Where  a  grange  becomes  incorporated  un- 
der Act  1876  (2  Gen.  St.  p.  1644),  but  there 
ia  no  effort  to  become  incorporated  under  any 
other  statute,  it  does  not  become  a  corporation 
de  facto  for  the  purpose  of  transacting  mer- 
cantile business. 

Bill  for  relief  by  Abble  I.  Henry  and  tbe 
South  Bend  Chilled  Plow  Company  of  Indi- 
ana, as  creditors  of  tbe  Masconetcong 
Grange,  No.  14,  a  voluntary  association, 
against  William  M.  Simanton  and  another, 
defendants.  Decree  appointing  a  receive- 
and  granting  an  Injanction. 

Martin  Wyckoff,  for  complainants.  I.  W. 
Schnltz  and  S.  C.  Smith,  for  defendants. 

REED,  v.  C.  This  bill  is  filed  by  two 
-creditors  for  themselves  and  such  others  as 
may  come  in.  The  relief  is  sought  under  the 
provisions  of  an  act  passed  In  1899  (P.  Ik 
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1889,  p.  486),  oititled  "An  act  for  winding  up 
voluntary  associations,  and  associations  with 
partnership  liabilities."  The  act  provides 
that  whenef'er  a  voluntary  association,  car- 
rying on  business  with  partnership  liabilities, 
shall  become  Insolvent,  or  shall  suspend  its 
ordinary  business  for  want  of  fnnds  to  carry 
on  the  same,  it  shall  be  lawful  for  any  cred- 
itor or  member  of  such  association  to  apply 
to  tbe  chancellor  for  a  writ  of  injunction  and 
the  appointment  of  a  receiver,  for  the  wind- 
ing up  of  the  business  and  tJbe  payment  of 
the  debts  of  such  association.  It  empowers 
the  chancellor  to  proceed  In  the  manner  pro- 
vided tor  winding  up  insolvent  corporations, 
under  the  corporation  act  of  1876.  It  makes 
it  the  duty  of  the  trustees  or  managers  of 
such  association  who  are  served  with  sub- 
poena to  file  with  the  clerk  of  this  court  a 
verified  statement  of  the  names  ot  all  the 
members  of  the  association.  After  tbe  filing  of 
this  list,  an  order  is  to  be  made  requiring 
all  such  members  to  show  cause  why  the 
prayer  of  the  bill,  namely,  that  an  injunction 
should  not  be  allowed  and  a  receiver  appoint- 
ed, should  not  t>e  granted.  Any  member, 
upon  tbe  return  of  such  notice,  may  file  his 
or  her  answer,  and  proceed  to  a  hearing. 
The  remaining  parts  of  the  statute  deal  with 
the  procedure  after  the  receiver  is  appointed. 
In  the  present  case  the  trustees  filed  a  list 
of  members,  and  upon  the  return  of  tbe  role 
to  show  cause  65  members  out  of  106  filed 
answers,  and  against  the  remaining  51,  who 
failed  to  file  answers,  decrees  pro  confesso 
have  been  taken. 

In  addition  to  the  answers,  a  demurrer  was 
interposed  to  the  bill.  The  first  ground  tak- 
en by  the  demurrant  is  that  tbe  act  of  1899 
provides  that  the  chancellor  In  this  proceed- 
ing may  proceed  in  tbe  manner  provided  for 
tbe  winding  up  of  Insolvent  corporations  un- 
der tbe  act  concerning  corporations  approved 
April  7,  1875.  It  is  insisted  that  there  is  no 
act  concerning  corporations  now  in  existence 
approved  April  7,  1875,  because  It  was  re- 
pealed by  the  act  of  1896  (page  317).  Tbe 
act  of  1875  Is  repealed  by  the  act  of  1896 
only  so  far  as  the  provisions  of  tbe  act  of 
1875  are  not  expressly  re-enacted  In  tbe  act 
of  1896.  The  repeal  therefore  operated  only 
upon  those  provisions  in  the  act  of  1875 
which  are  inconsistent  with  the  provisions  of 
the  act  of  1896.  The  methods  of  procedure 
in  winding  up  insolvent  corporations,  con- 
tained in  tbe  act  of  1876,  are  substantially 
re-enacted  in  the  revision  of  1886.  The  effect 
of  the  revision  was  to  continue  them  in 
force.  Sunderland  on  Statutes,  f  161.  The 
act  of  1875  was  usable  as  a  standard  of  pro- 
cedure, and  became  a  legal  rule,  apart  from 
its  own  virtue,  by  reason  of  the  vitality  Im- 
parted to  it  by  the  legislative  reference  to  It 
in  the  later  act  I  am  of  the  opinion,  there- 
fore, that  this  ground  of  objection  to  the  bill 
is  not  tenable. 

The  second  ground  of  attack  is  that  tbe 
bill,  while  setting  out  that  the  aasodatioc 
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flied  a  certlflcate  of  Incorporatloii  at  a  certain 
date,  does  not  state  whether  the  debts  due 
to  the  two  complainants  arose  out  of  the 
dealings  with  the  association  before  or  after 
its  Incorporation.    The  point  of  this  objection 
la  that,  onleas  the  debts  of  the  complainants 
accrued  before  the  date  of  fiUng  the  certif- 
icate of  Incorporation,  they  are  not  debts  of 
a  Tolnntary  association;  and  that  it  was  the 
pleader's  dnty  to  state  as  a  fact  that  the 
debts  were  Incnrred  while  the  grange  was 
still  unincorporated.     But  the  theory  of  the 
tdll  is  that  the  certificate  of  incorporation  did 
not  protect  the  members  of  the  grange  from 
liability  for  debts  Incurred  in  the  business 
conducted  by  the  grange,  even  after  its  in- 
corporation.   The  bill  asserts  that  no  notice 
of  the  intention  to  Incorporate  was  given  at 
a  previous   regular   meeting   of   the   grange, 
and,  further,  that  these  debts  were  not  con- 
tracted in  the  transaction  of  the  corporate 
business  of  the  granga     If  these  facts  are 
so,  as  I  must  assume  them  to  be,  then  any 
debts  incurred  by  the  grange  at  any  time 
confer  iq)on  the  creditor  a  footing  to  file  a 
bill. 

The  third  ground  taken  is  that  one  of  the 
complainants,  the  South  Bend  Chilled  Plow 
Company,  is  shown  to  be  disentitled  to  stand 
aa  a  creditor,  because  the  bill  describes  it 
ai  a  foreign  corporation,  without  showing 
that  It  has  become  equipped  to  do  business 
in  this  state.  Admitting  this  to  be  true,  this 
complainant  is  not  the  only  complainant. 
There  remains  another  creditor  who  was  en- 
tlUed  to  file  the  bill.  But,  Indeed,  it  does 
not  appear  from  the  bill  that  the  South  Bend 
Chilled  Plow  Company  Is  disentitled  to  stand 
as  a  creditor.  It  does  not  appear  from  the 
bill  that  the  contract  out  of  which  the  debt 
arose  was  made  in  the  state  of  New  Jersey; 
and,  If  it  did  so  appear,  a  single  transaction 
would  not  amount  to  doing  business  in  this 
state.  For  these  reasons  I  think  the  gen- 
eral demurrer  challenging  the  equity  of  the 
bill  must  be  overmled. 

Upon  the  hearing  upon  the  bill  and  an- 
swers filed,  the  following  facts  appeared: 
The  Musconetcong  Grange  was  organized  in 
February,  1893.  Its  primary  purpose  was  to 
establish  a  store,  where  general  merchandise, 
inch  as  Is  usually  carried  liy  a  country  store, 
should  be  sold  and  exchanged  for  the  bene- 
fit of  the  members  of  the  grange.  Persons 
other  than  members  were  permitted  to  deal 
at  the  store,  but  the  members  were  favored 
in  the  transaction  of  the  business.  The 
scope  of  the  business  was  extended  from 
time  to  time,  and  Included  the  sale  of  grass 
seeds,  harvest  Implements,  fertilizers,  sheep, 
etc.  The  grange  also  operated  a  mill  and 
condncted  a  batcher  business.  The  business 
wu  conducted  by  a  superintendent,  named 
Wesley  Fleming,  under  the  firm  name  of 
Wesley  Fleming  &  Co.,  adopted  at  a  meet- 
ing of  the  members  of  the  grange  held  March 
30,  1803.  The  executive  functions  of  the 
snmge  were  In  the  hands  of  three  trustees. 


On  January  11,  1884,  the  assodation  elected 
three  trustees,  and  filed  a  certificate  of  1p- 
corpoiation,  imder  color  of  the  provisions  of 
an  act  approved  April  21,  1876,  to  enable 
grangers  of  the  order  of  patrons  of  industry 
to  incorporate  (2  Gen.  St.  p.  1644).  The  his- 
tory of  the  business  of  the  association  before 
Incorporation  seems  to  have  been  this:  The 
store  had  been  In  operation  before  Fleming 
came  to  take  charge  of  it  He  began  the 
management  of  the  business  under  a  salary 
on  April  16,  1883.  A  note  had  already  been 
given  to  one  William  M.  Slmanton  for  $1,500. 
Slmanton  was  one  of  the  trustees  of  the 
grange  trading  as  Wesley  Fleming  &  Co., 
and  the  note  was  signed  by  Royal  Milroy, 
Charles  I.  Carpenter,  and  Isaac  Woolverton, 
who  were  in  fact  trustees  of  the  association. 
Interest  was  paid  on  this  note  out  of  the 
funds  of  the  association  after  Fleming  took 
charge.  On  May  25,  1883,  another  note  was 
made  to  Daniel  Williamson  &  Son  for  $500, 
signed  by  the  same  makers  as  trustees,  In  the 
same  form  as  the  former  note.  Upon  this 
note  Interest  was  paid  in  the  same  manner  as 
upon  the  former  note.  The  note  to  Abbie 
I.  Henry,  one  of  the  complainants,  was  not 
made  until  after  the  certlflcate  of  incorpora- 
tion was  filed.  It  was  dated  March  31,  1894, 
and  signed  by  William  M.  Slmanton,  Isaac 
Woolverton,  and  Absalom  Apgar,  trustees. 
Another  note  to  WllUam  D.  Hill,  for  ?200, 
dated  April  1, 1894,  was  also  executed  by  the 
trustees.  Still  another  note  was  executed 
March  31,  1894,  for  ?200,  to  Isaac  Woolver- 
ton, and  signed  by  the  same  trustees,  and 
sealed  with  the  corporate  seal.  The  note  to 
the  South  Bend  Chilled  Plow  Company,  the 
other  complainant,  was  made  on  May  1, 
1897,  and  was  signed  In  the  name  of  the 
Asbury  Mercantile  Company,  by  the  treas- 
tu-er  of  the  company.  These  are  the  facts 
disclosed. 

To  the  settlement  of  what  questions  are 
these  facts  to  be  presently  applied?  What 
are  the  points  to  be  settied  at  this  stage 
of  the  proceedings?  The  act,  as  I  have  al- 
ready observed,  provides  for  a  subpoena  after 
filing  a  bill  or  petition.  This  subpoena  Is  to 
be  directed  to  the  trustees  or  managers  of 
the  association,  who  are  to  file  a  list  of  mem- 
bers of  tbe  association.  Then  these  members 
are  to  be  brought  Into  court  by  rules  to  show 
cause  why  the  prayer  of  the  petition  or  bill 
should  not  be  granted.  The  appropriate 
prayer  of  the  bill  la  for  the  appointment  of 
a  receiver  and  an  injunction.  The  facts  con- 
ferring Jurisdiction  upon  the  court  to  grant 
such  prayer  are,  therefore,  the  following: 
First,  the  existence  of  a  voluntary  associa- 
tion carrying  on  business  with  partnership 
liabilities;  second,  the  fact  that  such  as- 
sociation has  become  insolvent,  or  has  sus- 
pended Its  business  for  want  of  money  to 
carry  on  the  same;  and,  third,  the  fact  that 
a  creditor,  or  member  of  such  association,  is 
the  complainant  who  files  the  bill  of  petition. 
It  therefore  seems  to  be  clear  that  on*  vrho 
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bas  been  returned  by  tbe  trustees  as  a  inem- 
ber  can  contest  only  the  existence  of  these 
facts  by  his  answer;  at  least.  It  is  manifest 
that  the  existence  of  these  facts  are  alone 
triable  at  tills  stage  of  the  procedure.  The 
defendant  cannot  try  the  question  whether 
he  ever  was  a  member,  or  was  such  at  the 
time  a  debt  or  debts  were  Incurred.  It  Is, 
of  course,  true  that  each  person  returned  as 
a  memlier  has  the  right  to  his  day  in  court 
to  test  his  or  her  personal  liability  to  any 
creditor  of  the  grange.  But  by  the  scheme 
provided  by  the  statute  it  seems  that  this 
must  be  done  by  exceptions  filed  to  the  re- 
port to  be  made  by  the  receiver  of  the 
claims  against  the  association;  and  as  to  his 
liability  for  any  valid  debt,  the  contest  must 
occur  when  the  assessments  against  each 
member,  in  proportion  to  the  debts  and  ex- 
penses, shall  be  made.  In  respect  to  the 
three  matters  to  which  the  present  inquiry 
Is  confined,  I  am  of  the  opinion,  disregarding 
for  the  moment  tbe  effect  of  the  certificate 
of  Incorporation,  that  it  has  been  proved 
that  there  existed  a  voluntary  association 
having  some  members,  who,  either  by  direct 
action  or  by  express  or  Implied  assent,  did 
business  in  which  the  borrowing  of  money 
was  a  part,  for  the  common  purposes  of 
such  members;  that  there  arose,  as  to  such 
meml>ers,  a  partnership  liability  for  such 
debts;  that  this  association  did  business  un- 
der the  name  of  W.  Fleming  &  Co.,  and 
afterwards  under  the  name  of  tbe  Asbury 
Mercantile  Company,  and  that  in  1897  It  be- 
came insolvent  and  also  ceased  to  do  busi- 
ness for  want  of  funds  to  carry  it  on.  It 
also  appears  that  Abbie  I.  Henry  and  the 
South  Bend  Chilled  Plow  Company  are  cred- 
itors of  these  associated  members. 

The  remaining  question  Is  whether  the  cer- 
tificate of  incorporation  of  the  grange  re- 
lieves the  individual  members  from  liability, 
and  imposes  It  alone  upon  tbe  corporation. 
The  debts  of  the  complainants  were  Incurred 
after  the  certificate  of  incorporation  was  fil- 
ed. I  will  assume  ttiat  the  certificate  of 
Incorporation  was  regular,  although  the  point 
is  raised  that  no  notice  was  given  or  enter- 
ed in  the  minutes  of  the  grange  of  an  in- 
tention to  incorporate,  and  I  will  assume 
that  the  incorporntion  was  one  which  cannot 
be  attacked  by  a  creditor  who  did  business 
with  it  because  of  irregularities  of  orgauiza- 
tlou.  Stout  V.  Zullck,  48  N.  J.  Law,  599,  7 
Atl.  362.  In  my  judgment,  the  business  con- 
ducted by  the  members  of  the  organization 
was  so  entirely  aside  from  the  power  con- 
ferred upon  the  grange  by  the  statute  imder 
which  the  incorporation  was  effected  that  the 
business  must  be  regarded  as  partnership, 
and  not  corporate.  It  is  perceived  that  the 
act  under  which  the  incorporation  was  effect- 
ed declares  that  the  trustees  of  the  grange 
shall  be  a  body  cmporate,  with  only  the  ordi- 
nary powers  Incidental  to  all  corporations. 
The  enumerated  powers  are  to  hare  a  com- 
mon seal,  to  sue  and  be  sued,  and  to  acquire. 


hold,  improve,  and  lease  or  sell  land,  and  to 
have  a  capital  stock,  and  to  make  by-laws. 
There  is  no  power  granted  to  transact  any 
mercantile  business  whatsoever.  The  cor- 
Itoration  is  a  mere  dub  or  society,  with  pow- 
er to  acquire  property  for  club  or  society 
purposes.  It  has  no  more  power  to  transact 
a  business  as  a  corporation  than  has  an  in- 
corporated religious  society.  The  entire  busi- 
ness transacted  was  dehors  the  grant  con- 
tained in  the  act  Mr.  Cook  remarks: 
"Where  the  buidness  for  which  Incorporation 
is  sought  Is  not  within  the  class  of  business 
mentioned  In  the  act  itself,  the  attempted 
incorporation  is  void,  and  the  participants 
are  liable  as  copartners."  1  Cook,  Law  of 
Stockholders  &  Corps,  p.  316,  $  236.  Nor  was 
this  grange  transacting  business  as  a  de 
facto  corporation;  for  while  there  are  stat- 
utes under  which  it  might  have  become  In- 
corporated for  such  purposes,  there  was  no 
effort  made,  bona  fide  or  otherwise,  to  be- 
come Incorporated  under  such  a  statute. 

I  shall  advise  a  decree  appointing  a  re- 
ceiver and  granting  an  Injunction. 


FIELDBB  T.  BEEKHAN  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  11, 
1903.) 

PARTNERSHIP  —  RBTIRINO  PARTNHR  —  OVBR- 
DRAPT— ASSUMPTION  BY  PURCHASING  PART- 
NER—AMOUNT OP  LIABILITY-ASSUMPTION 
OF  OTHER  OBLIOATIONS  DUB  THE  FIRM- 
LIABILITY  TO  ACCOUNT— COSTS  IN  EQUITY. 

1.  Where  one  of  four  partners  purchased  the 
interest  of  a  second,  assamiiig  as  part  coosid- 
eratiou  an  overdraft  in  the  account  of  the  re- 
tiring partner  with  the  firm,  and  thereupon  a 
new  partnership  agreement  was  formed  be- 
tween the  three  remaining,  by  which  the  prop- 
erty and  debts  of  the  old  firm  were  continued 
as  those  of  the  new,  the  purchasing  partner 
stood  in  the  shoes  of  the  retiring  partner  with 
reference  to  tbe  overdraft,  and,  as  tbe  stock 
account  of  the  latter  exceeded  the  overdraft 
owed  nothin;^  to  tbe  firm. 

2.  The  purchasing  partner  afterwards  bought 
the  interest  of  one  of  the  remaining  partners, 
assuming  a  similar  overdraft,  which,  nowever, 
exceeded  that  partner's  stock  account  A  new 
partnership  was  formed  between  the  remaining 
partners.  On  the  dissolution  of  this  it  was 
agreed  that  bills  receivable  should  be  collected 
and  paid  to  the  purchasing  partner,  three- 
fourths  to  be  retained  by  him,  and  one-fourth 
applied  to  the  notes  of  the  last  remaining  part- 
ner. Held,  that  under  this  agreement  the  pur- 
chasing partner  was  liable  to  account  for  the 
balance  by  which  the  third  partner's  overdraft 
exceeded  his  stock  account,  one-fourth  of  such 
balance  to  be  applied  to  the  fourth  partner's 
notes. 

3.  He  was  also  liable  to  account  in  a  similar 
way  for  private  obligations  of  the  third  part- 
ner to  the  firm  likewise  assumed  by  him. 

4.  Wliere  the  relief  awarded  a  complainant 
amounts  to  $166,  while  he  sought  to  recover 
$772,  each  party  will  be  required  to  pay  his 
own   costs. 

Bill  for  accounting  by  John  W.  Fielder,  Jr., 
against  John  D.  Beekman  and  others.  De-' 
cree  for  complainant  . 

f  4.  Sm  CcttM,  vol.  U,  C«nt.  Clg.  |  ttS. 
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James  Buchanan,  for  complaisant    Joba 
T.  Bird,  for  defendants. 

REED,  V.  C.  In  conformity  with  the  sug- 
gestion at  the  end  of  my  prevlons  conclu- 
sions, the  bill  In  this  cause  lias  been  amend- 
ed. The  pnrpose  of  the  bill,  in  its  present 
shape,  is  to  charge  Mr.  Beekman  with  the 
two  overdrafts,  one  by  Dey  and  the  other  by 
William  8.  Fielder,  and  certain  other  ac- 
connts  receivable,  which  Mr.  Dennis  refused 
to  collect  On  January  11,  1896,  Mr.  Beek- 
man bought  out  the  Interest  of  Mr.  Dey,  one 
of  the  then  four  partners  in  the  business, 
each  owning  a  one-fourth  interest  At  that 
time  Mr.  Dey  had  personally  overdrawn 
from  the  assets  of  the  firm  the  sum  of 
^781.16.  When  Mr.  Beekman  bought  out 
Dey's  interest,  he  agreed  with  Dey  that  he 
would  pay  this  overdraft.  Dey's  stock  ac- 
count at  that  time  was  estimated  on  the 
books  of  the  firm  to  be  worth  $1,750.  Mr. 
Beekman  pafd  Dey  for  his  one-fourth  interest 
In  the  firm  $1,150,  in  two  checks  and  one 
note,  besides,  as  already  remarked,  agreeing 
to  pay  the  $781.16,  the  amount  of  Dey's 
overdraft  The  date  of  the  agreement  for  the 
purchase  of  Dey's  share,  as  already  observed, 
was  January  4,  1896,  and  on  this  date  a  new 
partnership  agreement  was  entered  Into  be- 
tween the  three  remaining  partners,  namely, 
John  W.  Fielder,  William  S.  Fielder,  and 
John  V.  D.  Beekman.  The  capital  of  this 
new  firm  was  to  be  the  property  and  assets 
of  the  old  firm,  which  it  took  over.  Mr. 
Be^man,  by  his  purchase  of  Dey's  Interest 
In  the  property  and  assets  of  the  old  firm, 
became  the  owner  of  a  one-half  Interest  in 
the  firm  property,  and  was  to  have  the  same 
Interest  In  the  assets  of  the  new  firm.  The 
new  firm  continued  Its  business  up  to  March 
2d  of  the  same  year.  On  that  date  Mr.  Wil- 
liam S.  Fielder  had  drawn  of  the  funds  of 
the  firm  $2,310  In  excess  of  his  share.  On 
March  2,  1896,  William  S.  Fielder  sold  and 
assigned  all  his  Interest  In  the  flm  to  Mr. 
Beekman,  the  latter  agreeing  with  William  S. 
Fielder  to  pay  this  sum  of  $2,310.  By  bis 
purchase  Mr.  Beekman  became  the  owner  of 
a  three-fourths  Interest  in  the  assets  of  the 
old  firm.  Mr.  Beekman  and  John  W.  Field- 
er, the  two  remaining  partners,  entered  Into 
a  new  partnership  agreement,  which,  al- 
though dated  March  Ist  was  obviously  co- 
temporaneous  with  and  followed  the  pur- 
chase by  Mr.  Beekman  of  William  S.  Field- 
er's Interest  on  March  2,  1896.  By  the 
terms  of  this  agreement  the  property  of  this 
new  firm  was  to  consist  of  all  the  property, 
real  and  personal  and  mixed,  of  the  preceding 
firm.  The  last  firm  contlnned  in  business 
tmtll  the  execution  of  the  dissolution  agree- 
ment whldh  became  effective  on  December 
18,  1897.  By  the  terms  of  the  dissolution 
agreement  it  was  covenanted  as  follows:  All 
bills  or  accounts  receivable,  not  in  the  sched- 
ules mentioned,  and  all  bills,  accounts,  and 
notes  receivable  which  are  now  charged  to 


profit  and  loss,  shall  be  collected  by  Fergus 
A.  Dennis,  for  the  aforesaid  firm,  within  one 
year  'from  date,  and  all  sums  and  other  sums 
of  money  collected  shall  be  paid  to  John  V. 
D.  Beekman,  of  which  sums  of  money  three- 
fourths,  or  76  per  cent,  shall  belong  abso- 
lutely to  said  Beekman,  and  the  remaining 
25  per  cent,  or  one-fourth,  thereof,  shall  be 
paid  to  the  said  Beekman  for  the  purpose  of 
paying  and  satisfying  two  promissory  notes 
■given  by  John  W.  Fielder,  Jr.,  and  indorsed 
by  the  firm  of  Beekman  &  Fielder— one  In 
the  Princeton  Bank  for  $410,  and  one  In  the 
National  Bank  of  Highstown  for  $575.  Mr. 
Dennis  did  not  attempt  to  collect  these  over- 
drafts, and  for  this  reason  the  complainant 
seeks  to  have  them  applied  in  payment  of 
the  notes  already  mentioned.  The  purchase 
by  Mr.  Beekman  of  Dey's  interest  as  be- 
tween him  and  Dey,  ipso  facto  discharged 
all  debts  due  by  Dey  to  the  firm.  Without 
any  assimiptlon  of  or  release  of  Dey's  over- 
draft, Beekman  himself  was  precluded  from 
calling  upon  Dey  for  any  accounting.  Schlich- 
er  V.  Vogel,  61  N.  J.  Eq.  138-162,  47  Atl.  448. 
The  position  of  Dey,  as  to  the  other  members 
of  the  firm,  however,  was  not  affected  by 
Beekmun's  purchase  in  any  particular,  save 
that  such  purchase  operated  as  a  dissolution 
of  the  old  firm.  Dey  was  still  liable  to  ac- 
count and  upon  such  accounting  he,  after 
the  payment  of  the  debts  of  the  firm,  would 
have  been  entitled  to  a  one-fourth  Interest 
In  the  remaining  assets,  less  the  amount  of 
his  overdraft  If  his  overdraft  had  exceeded 
his  stock  account  he  would  have  been  liable 
for  the  amount  of  his  overdraft  less  the 
value  of  his  one-fourth  interest  in  the  assets. 
Stated  In  another  form,  the  property  of  the 
firm,  including  the  overdrafts,  after  deduct- 
ing the  firm's  debts,  would  have  been  divisi- 
ble into  four  parts,  and  Dey  would  have  been 
entitled  to  a  one-fourth,  less  the  amount  of 
his  overdraft.  Now,  Beekman  got  that  In- 
terest when  he  purchased  Dey's  share  in  the 
partnership  property.  If  no  new  firm  had 
been  organized,  Beekman's  position  would 
have  been  the  same  as  Dey's  bad  been.  He 
would  have  been  entitled  to  receive  what  Dey 
would  have  been  entitled  to  receive,  had  he 
not  assigned:  and,  as  already  remarked, 
Beekman  would  have  been  liable  upon  his 
assumption  only  to  the  extent  that  Dey 
would  have  been  liable.  Dey  would  have 
been  liable  to  pay  to  the  firm  only  in  case 
his  overdraft  was  In  excess  of  his  share. 
Now,  when  the  firm  was  reorganized,  after 
Dey's  withdrawal,  the  property  and  the  debts 
of  the  old  firm  was  continued  as  the  prop- 
erty and  debts  of  the  new  firm;  the  only 
difference  being  that  Beekman  stood  in  the 
place  of  Dey,  with  his  rights  and  his  re- 
sponsibility. His  rights  were  to  receive  in 
settlement  what  Dey  would  have  been  enti- 
tled to  receive.  It  thus  appears  that  Mr. 
Beekman,  holding  Dey's  right  to  have  his 
interest  in  the  first  assets  applied  upon  his 
overdraft  owed  nothing  to  the  firm,  either 
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by  reason  of  his  purcbase  or  becanae  of  hla 
assomptloii. 

Now,  taming  to  the  W.  8.  Fielder  over- 
draft, mucb  of  what  has  been  already  said 
respecting  Mr.  Beekman's  relation  to  the 
Dey  overdraft  can  be  said  of  It  After  Mr. 
Beekman's  purchase  of  W.  S.  Fielder's  Inter- 
est, and  his  assumption  of  Mr.  Fielder's 
overdraft,  his  rights  and  his  liabilities  were 
the  same  as  Mr.  Fielder's  bad  been.  The 
difference  between  the  Dey  overdraft  and 
the  Fielder  overdraft  la  that  the  latter  la  In 
excess  of  Mr.  Fielder's  stock  account  It 
is  true  that  there  has  been  no  accounting  to 
ascertain  the  value  of  Mr.  Fielder's  interest 
In  tbe  assets.  Such  an  accounting  would  now 
be  very  expensive,  and,  I  think,  unnecessary. 
Tbe  stock  account  of  each  partner,  flxed  at 
the  value  of  $1,750  for  each  of  four  Interests, 
has  been  carried  upon  tbe  books  of  the  firm 
and  Into  tbe  accounts  kept  by  Mr.  Beekman 
In  a  manner  that  implies  an  assent  to  that 
sum  as  an  approximate  valuation  of  W.  S. 
Fielder's  share.  Adopting  this  as  the  sum 
which  W.  S.  Fielder  would  have  been  en- 
titled to  apply  upon  hla  overdraft,  it  would 
leave  a  remainder  of  $500  still  due  from  him 
to  the  firm.  This  would  have  been  the  sum 
for  which  he  was  indebted  to  the  firm.  It 
Is  quite  clear  to  my  mind  that  Mr.  Beek- 
man's liability  for  this  overdraft  can  In  no 
view  exceed  this  sum.  Of  course,  It  is  true 
that  upon  a  general  accounting  this  result 
would  leave  the  right  to  all  tbe  remaining 
assets  in  the  parties  other  than  W.  S.  Field- 
er. Neither  W.  S.  Fielder  nor  his  assigns 
could  claim  any  portion  of  them.  But  it  is 
to  be  kept  In  view  that  the  present  question 
la  not  what  Mr.  Beekman's  position  would 
have  been  were  this  a  general  accounting  to 
ascertain  Mr.  Fielder's  Interest  in  the  assets 
of  the  firm.  Mr.  Fielder,  upon  dissolution, 
might  have  demanded  such  an  accounting. 
Instead,  however,  of  having  an  accounting, 
the  two  parties  agreed  upon  a  basis  of  di- 
vision of  the  firm  property.  Mr.  Beekman 
took  over  the  tangible  real  and  personal  prop- 
erty of  tbe  firm,  and  assumed  the  payment 
of  all  the  debts  appearing  upon  tbe  books. 
The  parties  divided  $3,000  worth  of  bills 
receivable,  each  taking  $1,500.  Mr.  Beekman 
paid  Mr.  Fielder  $281  in  casb.  Then  there 
were  certain  accounts  receivable  not  included 
In  those  already  divided.  These  bills  receiv- 
able, aa  already  observed,  were  to  be  col- 
lected by  Mr.  Dennis.  Three-fourths  of  the 
amount  collected  was  to  be  paid  to  Mr.  Beek- 
man, and  one-fourth  was  to  be  applied  to 
tbe  payment  of  two  notes  made  by  John 
W.  Fielder  and  Indorsed  by  the  firm  of 
"Beekman  &  Fielder"— one  In  the  Princeton 
Bank  for  $410,  and  tbe  other  in  the  Hlghs- 
town  for  $576.  The  present  question,  there- 
fore, la,  how  far,  under  the  terms  of  this  dis- 
solution agreement,  the  complainant  retains 
tbe  right  to  enforce  the  assumption  by  Mr. 
Beekman  of  the  W.  S.  Fielder  overdraft 
Under  this  agreement  the  claim  of  the  com- 


plainant must  rest  upon  a  debt  doe  tbe  Ann, 
and  the  only  debt  due  the  firm  in  connection 
with  this  overdraft  is  the  difference  between 
the  overdraft  and  the  stock  account  Indeed, 
It  Is  entirely  clear  that  it  was  never  in  tbe 
mind  of  the  parties  at  the  time  of  tbe  ex- 
ecution of  the  dissolution  agreement  that  Mr. 
Fielder  should  be  responsible  for  the  entire 
amount  of  the  Dey  and  W.  S.  Fielder  over- 
drafts. It  is  true  that  the  evidence  that  there 
was  an  understanding  between  John  W. 
Fielder  and  Mr.  Beekman  that.  In  case  Mr. 
Beekman  bought  out  the  Interest  of  Dey  and 
the  interest  of  W.  S.  Fielder,  Mr.  Beekman 
should  be  discharged  from  all  liability  aris- 
ing from  his  assumption  of  those  overdrafts, 
ia  not  certain  enough  in  its  character  to  sat- 
isfy me  of  that  fact.  But  tbe  circumstances 
themselves  surrounding  tbe  execution  of  the 
dissolution  agreement  are  strongly  evidential 
that  these  overdrafts  were  not  in  the  minda 
of  the  parties  as  collectible  accounts  when  the 
agreement  was  signed.  If  Mr.  Fielder  had 
supposed  that  Mr.  Beekman  owed  the  firm 
over  $3,100  for  these  overdrafts,  he  would 
never  have  consented  to  the  arrangement 
contained  in  the  dissolution  agreement  for  the 
payment  of  these  two  notes.  It  is  manifest 
from  the  testimony  that  Mr.  Beekman  was 
the  financier  of  the  firm,  and  would  have 
to  look  out  for  the  paper  In  bank  either  made 
or  Indorsed  by  the  firm.  Now,  It  is  absurd 
to  suppose  that  at  the  time  of  the  dlssola- 
tion  agreement  either  party  thought  for  a 
moment  that  there  was  to  be  collected  from 
Mr.  Beekman  over  $3,100,  one-fourth' of  whicb 
was  to  be  applied  to  the  payment  of  these 
notes.  If  such  had  been  the  intention,  there 
would  have  been  an  arrangement  that  Mr. 
Beekman  should  dlrecUy  pay  one-fourth  up- 
on the  notes  either  then  or  at  the  maturity 
of  the  paper.  Mr.  Beekman's  liability  must 
rest  upon  the  strict  terms  of  the  dissolu- 
tion agreement,  by  Ig^noring  tbe  overdraft 
Itself  as  a  debt,  but  treating  the  difference 
between  It  and  Mr.  Fielder's  stock  account 
as  a  debt  due  from  Mr.  Fielder  to  the  firm,, 
and  as  such  assumed  by  Mr.  Beekman. 
With  some  misgivings  as  to  whether  even 
this  was  within  the  terms  of  the  dissolution 
agreement,  I  have  concluded  that  for  one- 
fourth  of  this  amount  Mr.  Beekman  ahoold 
account. 

There  are  other  balances  appearing  In  an 
account  kept  by  Mr.  Beekman,  for  which 
balances  It  is  insisted  that  he  should  accoant 
These  accounts,  although  entered  In  the 
books  of  the  firm,  were  really  concerning 
matters  relating  to  the  purchase  by  Mr.  Beek- 
man of  Mr.  Fielder's  interest  They  were 
Important  to  these  parties  only— more  par- 
ticularly to  Mr.  Beekman— in  any  setUement 
of  their  affairs  which  Mr.  Fielder  might  de- 
mand, he  having  reserved  the  right  to  re- 
purchase property  which  he  had  conveyed  t» 
Mr.  Beekman  aa  a  part  of  tbe  same  transac- 
tion. These  accounts  appear  In  different 
form,  some  of  tbe  aame  credits  and  debits 
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apiieaiiiig  In  each  aoconnt  Different  bal- 
tocea  arlae  from  different  arrangement  of 
the  same  Items  mingled  wltta  different  items. 
The  stock  account  and  the  oTerdraft  figure 
in  these  accounts.  But  apart  from  the  dif- 
ference between  the  stock  account  and  the 
OTerdraft,  of  which  I  have  already  spoken, 
I  find  nothing  which  I  can  call  "an  account 
receivable"  due  from  Mr.  Beekman  to  the 
firm.  I  will  qualify  this  general  statement 
There  do  appear  certain  items  of  indebted- 
ness of  certain  debtors  to  the  firm  whose 
debts  W.  B.  Fielder  had  assumed,  and  which 
debts  Mr.  Beekman  assumed  when  he  took 
over  Mr.  Fielder's  Interest  It  appears  that 
Is  purchasing  W.  S.  Fielder's  interest.  Mr. 
Beekman  purchased  some  property  which  W. 
8.  Fielder  owned  personally.  As  part  of  the 
consideration  paid  by  Mr.  Beekman  for  the 
entire  purchase,  he  assumed  the  payment  of 
debts  owed  by  W.  8.  Fielder,  amounting 
altogether  to  1317.60.  But  only  a  part  of 
these  were  due  to  the  firm.  The  debts  due 
to  the  firm  are  clearly  bills  receivable,  for 
which  Mr.  Beekman  is  liable  in  equity,  by 
reason  of  his  assumption.  To  save  the  ex- 
pense of  a  reference,  I  will  try  to  fix  that 
part  of  these  debts  which  were  due  to  the 
Ann.  The  conclusion  I  reach  from  the  ex- 
planation given  by  Mr.  Beekman  and  Mr. 
J.  W.  Fielder  regarding  these  debts  is  that 
of  the  assumed  debts  $185.50  was  due  to 
the  firm;  the  two  items  for  which  I  have 
found  Mr.  Beekman  liable  to  accoimt,  name- 
ly, $360  and  $185.50,  together  amounting  to 
$745.50.  Mr.  Beekman  should  accoimt  for 
one-fourth  of  this  sum,  with  interest  from 
the  date  of  the  dissolution  of  the  partner- 
ship, and  this  one-fourth  should  be  applied 
upon  the  notes,  accOTdlng  to  the  terms  of 
the  dissolution  agreement 

In  r^ard  to  costs,  comparing  the  scope  of 
the  dalm  made  in  the  bill  with  the  limited 
scope  of  the  decree  advised,  I  think  that 
minitably  each  party  should  pay  his  own 
costs. 


MOTT  T.  BUTTBR  et  aL 

(Coprt  of  Chancery  of  New  Jersey.     Feb.  9, 
1803.) 

MORTOAGBS  —  FORBCLOSURS  —  BVIDENCB  — 

CONTRADICTING  WRITTEN  CONTRACT 

-CONDITIONAL  TENDER. 

1.  Where  a  deed  provided  that  it  was  Bvib- 
ject  to  a  mortgaKe  by  the  grantor  to  a  third 
penon,  and  a  mortgage  given  by  the  grantee 
for  a  part  of  the  price  obligated  the  latter  to 
paj  the  debt  secured  within  five  years,  with 
lavtnl  interest  and  contained  no  provision 
making  such  payment  condinoned  on  a  pre- 
Ttons  discharge  of  the  prior  mortgage  by  the 
mortgagee,  evidence  of  a  parol  contract,  by 
wbi<£  the  grantor  agreed  to  pay  such  prior 
niortgage  within  such  time,  was  inadmissible 
u  contradicting  the  written  contract 

2.  Where  a  grantor  was  not  bound  under  a 
deed  to  pay  off  an  incumbrance  on  the  land  as 
a  condition  to  foreclosing  a  mortgage  for  pur- 
It  Sm  MortgaCM,  tsL  M,  C«C  Dig.  I  m. 


diaae  money,  a  tender  of  the  amount  «t  tha 
mortgage  on  condition  the  mortgagee  would 
satis^   the  incumbrance  was  ineffectual. 

Suit  by  James  B.  Mott  against  Rose  B. 
Ratter  and  others.    Decree  for  complainant 

The  bill  is  filed  to  foreclose  a  $450  mort- 
gage, indisputably  a  purchase-money  mort- 
gage. Its  execution,  delivery,  record,  etc., 
are  substantially  admitted.  The  defense  set 
up  is  that  at  the  time  of  the  purchase  of  the 
land  and  the  giving  of  the  mortgage  by  the 
defendants  there  was  a  precedent  mortgage 
on  the  lands  in  question  and  other  lands,  held 
by  the  Provident  Life  &  Trust  Company,  for 
the  sum  of  $7,800;  that  the  complainant,  at 
the  time  he  sold  the  mortgaged  premises  to 
defendants  and  took  the  mortgage  now  In. 
suit,  agreed  that  he  would  relieve  the  mort- 
gaged premises  from  the  lien  of  the  Provident 
Life  &  Trust  Company  mortgage  within  five 
years,  and  accept  principal  and  interest  in 
discharge  of  ills  own  mortgage;  that  the  de- 
fendants, at  the  expiration  of  the  five  years, 
tendered  the  mortgage  money  due  the  com- 
plainant, and  demanded  that  he  procure  the 
discharge  of  the  lien  of  the  Provident  Life  A 
Trust  Company  mortgage;  that  the  defend- 
ants have  since  made  like  tender  and  demand, 
and  that  the  complainant  has  always  refused 
to  procure  the  discharge  of  the  prior  mort- 
gage; that  the  defendants  have  alwa^  been 
ready  and  willing  to  pay  the  complainant's 
mortgage,  and  that,  under  the  circumstances 
narrated,  no  interest  should  be  allowed,  but 
only  the  principal  sum  of  his  mortgage,  $450, 
and  five  years'  interest  thereon,  the  amount 
first  tendered  him,  without  costs,  etc.  The 
cause  came  to  a  hearing  on  Issue  Joined  on 
the  answer. 

John  B.  Slack  and  Chas.  Swan  Merrltt 
tor  complainant.  Chas.  A.  Baake  and  John 
J.  Crandall,  for  defendants. 

OREIY,  V.  0.  (orally,  after  stating  the  tacts). 
As  the  answer  sets  up  an  affirmative  defense 
not  responsive  to  the  allegations  of  the  bill, 
the  defendants  asked  and  were  given  the 
right  to  open  the  case,  carrying  with  It  the 
burden  of  proof  of  the  defense  alleged  in  the 
answer.  The  deed  from  the  complainant  to 
the  defendants  conveying  the  mortgaged 
premises  is  produced  in  evidence;  also  the 
mortgage  now  sought  to  be  foreclosed,  which 
secures  part  of  the  purchase  money.  The 
deed  contains  this  recital  of  the  terma  of  the 
conveyance:  "This  conveyance  is  made  sub- 
ject, however,  to  a  $1,000  mortgage  made  by 
James  B.  Mott  to  the  Provident  Ufe  and 
Trust  Company,  said  mortgage  being  upon 
tills  lot  and  upon  other  lots  of  land  in  Atian- 
tlc  City."  The  deed  also  contains  a  covenant 
of  general  warranty.  On  the  hearing  of  the 
cause  the  defendants  offered  to  prove  a  parol 
bargain  between  the  complainant  and  the 
defendants  to  the  effect  that  the  moKgags 
now  in  suit  was  to  be  payable  when  the  com- 
plainant should,  within  five  years,  have  ob- 
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talned  the  Provident  Life  &  Trust  Company 
mortgage  to  be  canceled,  Batlsfied,  or  dischar- 
ged, and  that  this  had  not  been  done;  that 
.the  defendants  had,  at  the  end  of  the  five 
years,  tendered  the  mortgage  money,  and  de- 
manded the  performance  of  the  alleged  agree- 
ment to  discharge.  This  testimony  was  ob- 
jected to  because  contradicting  the  terms  of 
the  contract  to  pmrchase  and  pay  for  the 
mortgaged  premises,  as  that  agreement  Is  evi- 
denced by  the  deed  and  the  bond  and  mort- 
gage, which  latter  declares  that  the  defend- 
ant obligor  should  pay  the  mortgage  money 
"within  five  years  from  the  date  thereof, 
with  lawful  interest  thereon,"  and  contained 
no  additional  term  providing  that  the  pay- 
ment shall  be  conditioned  upon  the  preceding 
discbarge  by  the  mortgagee  of  the  Provident 
Life  &  Trust  Company  mortgage.  The  rule 
Is  entirely  settled  that,  In  the  absence  of 
fraud  or  mistake,  parol  contemporaneous  tes- 
timony cannot  be  received  to  vary  or  contra- 
dict the  terms  of  a  written  contract  Kaum- 
berg  V.  Young,  44  N.  J.  Law,  331,  43  Am, 
Rep.  380;  Van  Horn  v.  Van  Horn,  4»  N.  J. 
Eq.  328,  23  AU.  1078  (court  of  appeals).  The 
defendants  Insist  that  this  parol  proof  does 
not  contradict  or  vary  the  terms  of  the  writ- 
ten bargain  between  the  parties,  but  that  It 
Is  merely  explanatory  of  and  consistent  with 
It.  The  clause  above  quoted  In  the  deed 
shows  that  the  defendants  took  the  title  sub- 
ject to  the  charge  of  the  Provident  Life  & 
Trust  Company's  mortgage,  at  least  to  the 
amount  of  $1,000.  No  dispute  or  question  has 
been  raised  here  as  to  any  variance  in  the 
amount  of  the  Provident  Life  &  Trust  Com- 
pany mortgage.  The  deed  stated  that  It  Is 
made  subject  to  a  mortgage  of  $1,000  to  the 
Provident  Company,  while  $28,000  is  stated 
In  the  answer  to  be  the  amount.  That  mort- 
gage has  been  dealt  with,  so  far  as  proof  of 
Its  amount  Is  concerned,  as  undisputed  by 
either  party,  and  the  point  to  which  all  ques- 
tions and  arguments  have  been  directed  has 
been  to  ascertain  whether  or  not  the  com- 
plainant mortgagee  was  obliged  to  cancel  or 
satisfy  that  mortgage,  no  matter  what  Its 
amount  When  the  written  contracts  (the 
deed  and  the  mortgage)  were  made,  the  com- 
plainant imposed  his  terms  of  payment  and 
Informed  the  defendants  that  they  took  his 
title  subject  to  the  preceding  Provident  Life 
&  Trust  Company  mortgage.  Testimony  that 
they  took  their  title  clear  of  that  mortgage, 
or  under  a  parol  agreement  that  it  should 
be  discharged  by  the  complainant,  is  in  direct 
contradiction  of  the  terms  of  the  deed  and 
mortgage.  Such  proof  is  in  no  way  explan- 
atory of  the  terms  of  the  deed  or  mortgage; 
on  the  contrary,  It  Is  in  refutation  of  those 
terms,  and  must,  therefore,  be  excluded.  The 
proof  of  the  manner  of  the  tender,  very 
frankly  and  truthfully  given,  shows  that  the 
tender  was  made  each  time  upon  condition 
that  the  complainant  should  procure  the  pre- 
ceding mortgage  to  be  canceled.  If  that 
condition  might  rightfully  have  been  attach- 


ed, it  would  have  been  a  good  tender  not- 
withstanding the  condition.  The  doctrine  ex- 
pounded by  the  cases  which  Mr.  CrandaU  has 
cited  Is  good  law.  In  my  Judgment  But  lu 
order  to  make  a  conditional  tender  effective, 
it  must  have  been  the  duty  of  the  party  to 
whom  the  tender  was  made  to  have  perform- 
ed the  condition  which  was  required  of  him 
as  precedent  to  the  accordance  of  the  tender. 
In  this  case  there  was  no  duty  upon  the  com- 
plainant to  cancel  the  preceding  mortgage, 
subject  to  which  the  defendant  mortgagors 
had  taken  title;  and  therefore  when  the 
tender  was  made  to  him,  that  the  mortgagor 
would  pay  off  this  mortgage,  upon  condition 
that  the  mortgagee  should  obtain  the  Provi- 
dent Trust  mortgage  to  be  released  or  can- 
celed. It  was  an  unlawful  condition,  one 
which  the  complainant  was  not  called  upon 
to  perform,  and  he  might  rightfully  and  Just- 
ly refuse  to  accept  the  money  on  those  terms. 
Nothing  in  either  the  answer  or  the  offer  of 
proof  proffers  any  defense  of  fraud  in  obtain- 
ing the  agreement  in  question,  or  mistake  in 
its  drafting  or  execution.  If  such  fraud  or 
mistake  was  to  be  set  up  as  a  defense,  it 
should  have  been  alleged  in  the  answer. 
There  is  no  such  allegation. 

The  testimony  of  the  complainant  stands 
undisputed.  There  must  be  a  decree  for  the 
principal  sum  due  on  his  mortgage,  with  in- 
terest from  Its  date,  according  to  the  prayer 
of  the  complainant's  bill.  I  will  sign  such  a 
decree. 


GONDII  «t  al.  T.  BIGALOW  et  aL 

(0>urt  of  (3hancery  of  New  Jersey.    Feb.  8, 
1903.) 

CONVERSION  —  TBSTAMBNTART  POWER  OF 
SALE  —  EBCONVBRSION  —  PARTITION  OF 
WIFE'S  LAND— CONVETANCB  TO  HUSBAND 
—RESULTING  TRUST— NOTICE  TO  PURCHAS- 
ER—PAYMENT OF  PURCHASE  MONEY— RE- 
CITAL IN  DEED— ESTOPPEL  BY  WARRANTY 
—RES  JUDICATA— BILL  TO  ESTABLISH  RB- 
SULTINQ  TRUST— LIMITATIONS. 

1.  Testator  devised  the  residue  of  his  realty 
to  four  devisees  in  equal  shares,  naming  three 
of  them  as  executors,  and  directing  them  to  sf^ll 
"all  or  any  part"  of  such  realty,  and  divide 
the  procefids  among  the  devisees.  No  sale  was 
had,  but  a  partition  was  effected  by  an  ex- 
change of  conveyances;  the  deed  to  the  sharo 
of  one  devisee  being  made  by  the  executors  to 
her  husband.  Held,  that  the  husband  did  not 
take  an  absolute  title,  on  the  theory  of  equi- 
table conversion  and  reduction  of  the  property 
to  possession  as  personalty,  as  the  discretion- 
ary character  of  the  power  of  sale  given  th-; 
executors  precluded  equitable  conversion. 

2.  Even  had  there  been  an  equitable  conver- 
sion, the  partition  amounted  to  a  reconversion. 

3.  The  conveyances  made  by  the  husband 
and  wife,  forming  the  consideration  of  that  bv 
the  executors  to  the  husband,  and  absoluto 
title  in  the  husband  bemg  inconsistent  with 
the  legal  obligations  of  the  parties,  and  re- 
citals in  a  prior  partition  conveyance  and  in  a 
chancery  suit  between  the  parties  dedarin;; 
that  the  husband  tooli  iu  rif^lit  of  hii  wife,  a 
trust  iu  the  husband  resulted  to  the  wife  an  I 
her  heirs,  subject  to  his  tenancy  by  the  curtesy. 


1  2.  See  Convenlon,  vol.  11,  Cent.  Dig.  |i  «7,  t». 
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4.  A  pniehaser  from  a  hmband  of  land  con- 
Tey«d  to  the  hnaband  hy  the  ezecntors  of  his 
father-in-law  in  consideratloD  of  $1  and  con- 
Teyances  by  the  wife,  the  hnaband  joining— 
the  whole  transaction  constituting  an  exchange 
of  conreyancea  to  effect  a  partition  of  a  deyise 
to  the  ezecntors  and  wife  as  tenants  in  com- 
mon— is  pnt  on  inquiry,  by  the  recited  consid- 
eration and  notice  that  the  husband's  actual 
interest  as  tenant  by  the  curtesy  was  deriy«d 
from  the  father-in-law,  as  to  a  trust  resulting 
to  the  wife  in  the  land  conveyed  to  him. 

5.  A  partition  of  lands  between  tenants  in 
common  under  a  will  was  effected  by  an  ex- 
change  of  conveyances,  the  deed  to  one  ten- 
ant's share  beiax  made  to  her  hneband.  A 
prior  chancery  suit  had  been  institnted  by  the 
nasband  and  wife  against  the  other  tenants, 
who  were  also  executors;  the  bill  praying  for 
a  recovery  of  the  wife's  interest  in  the  devise. 
A  receiver  was  appointed  to  lease,  collect  the 
rents,  and  divide  the  property,  and  the  parti- 
tion conveyance  to  the  husband  was  acknowl- 
edged before  the  receiver.  The  suit  was  still 
pending  l^  revivor  in  behalf  of  the  wife's  ia- 
fant  heirs  at  the  time  of  a  sale  by  the  hus- 
baud.  Held  to  be  notice  to  the  purchaser  that 
the  hnsband's  interest  arose  under  the  will, 
that  be  had  received  the  land  in  right  of  his 
wife,  and  tliat  her  heirs  had  succeeded  to  her 
interest;  and  this  notwithstanding  a  K^year 
delay  by  the  husband  in  prosecuting  the  suit. 

6.  A  recital  in  a  deed  executed  by  a  trustee, 
in  derogation  of  his  trust,  of  the  payment  of 
the  purchase  money,  is  not  sufficient  evidence 
of  payment  in  behalf  of  the  grantees'  heirs,  as 
against  the  cestui  que  trust. 

7.  In  effecting  partition  of  lands  held  in  com- 
mon, one  tenant  conveyed  by  warranty  deed 
to  the  bnsband  of  the  other,  and  afterwards 
purchased  the  interest  of  the  wife's  heirs.  In 
an  action  at  law  by  such  tenant  against  the 
hnsband's  grantee,  estoppel  by  the  tenant's 
warranty  was  pleaded,  and  decided  adversely 
to  defendant;  judgment  being  given  the  ten- 
ant for  a  one-third  interest,  and  he  being  re- 
mitted to  equity  for  further  relief.  Held,  in  the 
eqnitable  snit  thereupon  instituted,  that  the 
jnilgment  was  res  judicata  on  the  issue  of 
estoppel. 

8.  A  grantor  by  warranty  deed  of  lands  im- 
pressed in  the  grantee's  hands  with  a  resulting 
trust  is  not  estopped  by  his  warranty  from  ac- 
quiring the  interest  of  the  cestui  qne  trust. 

9.  On  December  27,  1888,  a  deed  was  made 
to  a  husband  of  realty  impressed  in  his  hands 
with  •  resulting  trust  in  favor  of  bis  wife. 
The  wife  died  in  1911.  On  May  4.  1848.  the 
husband  conveyed.  The  wife's  infant  heirs 
came  of  age  and  conveyed  their  interests  by 
deeds  executed  between  February,  1855,  and 
September,  18S2.  The  husband  died  May  29, 
1884.  In  November,  1892,  parties  claiming  un- 
der the  wife's  heirs  brought  ejectment  against 
parties  claiming  under  the  hnsband's  grantee, 
setting  np  an  entire  legal  title  to  all  the  realty. 
They  recovered  a  one-third  interest,  it  being  ad- 
jni^ied  that  as  to  the  balance  they  had  no  title 
at  law.  On  January  18,  1895,  suit  was  begun 
by  them  in  equity.  Held,  that  the  latter  suit 
was  not  barred;  the  statute  of  limitations  not 
beginning  to  run  against  the  wife's  heirs  till 
the  accrual  to  them  of  a  right  of  entry  on  thd 
husband's  death,  and  the  action  at  law  being 
to  enforce  the  same  rights  as  the  suit  in  eqnlty. 

Bill  by  Melville  S.  Condlt  and  others,  as 
execntora  of  Andrew  B.  Cobb,  deceased, 
against  George  Bignlow  and  others.  On  bill, 
answer,  replication,  and  proofs.  Decree  for 
plalntlfls. 

Uablon  Pitney,  for  complainants.    John  W. 
Harding,  for  defendants. 
V4A.-U 


EMERY.  V.  a  The  object  of  this  bUl  Is 
to  establish  a  resulting  trust  in  lands  which 
were  conveyed  in  fee  to  William  O.  H.  Wad- 
dell,  under  whom  defendants  claim  title.  The 
complainants  claim  under  the  wife  of  Wad- 
dell,  and  allege  that  the  conveyance  to  Wad- 
dell  was  made  for  the  purpose  of  a  partition 
or  division  l)etween  the  devisees  of  one  Iicm- 
uel  Cobb,  the  father  of  fifrs.  WaddeU.  of 
some  of  the  lands  devised  by  him  to  Mrs. 
WaddeU  and  others,  and  that  the  husband, 
on  taking  the  conveyance  of  these  lands  in 
his  name,  must  be  held  to  have  taken  the 
conveyance  as  trustee  for  his  wife.  The 
legal  title  of  the  husband  at  the  time  of  the 
conveyance  was  that  of  tenant  by  the  cur- 
tesy initiate  in  the  undivided  interest  (one- 
ihlrd)  of  the  lands  to  which  his  wife  was 
entitled.  If  the  transaction  in  which  the 
conveyance  to  the  husband  was  made  was 
in  fact  a  partition  or  division  by  deed  be- 
tween the  tenants  in  common  of  the  fee,  it 
is  claimed  that  the  deed  should  have  been 
made  to  the  wife,  and  that,  If  made  to  the 
husband,  he  will  (for  the  Interest  therein 
beyond  bis  life  estate)  hold  the  legal  estate 
conveyed  by  the  deed  as  trustee  for  the  wife. 
That  a  trust  results  in  favor  of  the  wife  is 
the  settled  rule,  where  the  wife's  money  or 
separate  estate  pays  for  land  to  which  the 
husband  takes  title.  Lathrop  t.  Qilbert  (Wll- 
Uamson,  Oh.;  1855)  10  N.  J.  Bq.  344;  City 
Nat'l  Bank  v.  Hamilton  (Van  Fleet,  V,  C; 
1881)  34  N.  J.  Eq.  158;  Irick  v.  Clement  (Brr. 
&  App.  1892)  49  N.  J.  Eq.  590,  27  Aa  434. 
And  the  same  rule  applies  on  a  partition  or 
division  of  lands,  where  the  wife,  as  one  of 
the  tenants  in  common,  is  entitled  to  the 
conveyance,  and  her  husband  takes  title  to 
her  share.  Weeks  v.  Haas  (Gibson,  0.  J.; 
1842);  8  Wntts  &  S.  620,  39  Am.  Dec.  39; 
Freeman  on  Partition,  sec.  406.  On  this 
branch  of  the  case  the  defendants  raise  the 
question  whether  the  transaction  is  to  be 
treated  as  a  partition  among  the  devisees, 
and  claim  that,  by  reason  of  the  directions 
of  the  wIU,  it  is  not  to  be  treated  as  a  par- 
titiou.  The  lands  were  part  of  the  realdue 
of  Lemuel  Cobb's  estate,  as  to  which  his  will 
was  as  follows:  "Third.  I  divide  all  the 
residue  of  my  real  and  personal  estate  Into 
four  equal  parts  or  shares,  one  share  there- 
of I  give  and  tiequeath  to  Benjamin  Howell, 
of  Troy,  the  husband  of  my  daughter  Eliza- 
beth, one  other  share  I  give  and  bequeath  to 
Walter  Kirkpatrick,  nevertheless  in  trust  for 
Eugene  Kirkpatrick,  the  only  son  of  my 
daughter  Maria  0.  Kirkpatrick,  one  other 
share  I  give  and  bequeath  to  my  daughter 
Julia  Ann  [Mrs.  WaddeU]  and  the  remaining 
share  I  give  and  bequeath  to  my  son  An- 
drew B.  Cobb— to  have  and  to  hold  to  each 
of  them  their. heirs  and  assigns  forever.  I 
do  hereby  nominate,  constitute  and  appoint 
my  son  Andrew  B.  Cobb,  Walter  Kh:kpa trick 
and  Benjamin  HoweU  executors  to  this  my 
Testament  and  last-  will.  I  do  hereby  order 
and  direct  my  executors  hereinabove  named 
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or  a  majority  or  the  anrvlvor  or  snrvlyors 
ot  them,  to  grant,  bargain  and  sell  all  or 
any  part  of  the  residue  ot  my  estate  called 
the  third  item  &  divide  the  moneys  arising 
therefrom  among  the  legatees  therein  men- 
tioned." It  Is  claimed  that  this  direction 
amounted  to  an  equitable  conversion  of  the 
residuary  real  estate,  and  that  the  partition 
of  the  lands  In  question  (which  was  the 
third  partition  between  the  devisees)  should 
be  considered  In  equity  as  a  division  of  the 
proceeds  of  sale,  and  that,  the  husband  be- 
ing at  the  time  of  the  partition  (1838)  ab- 
solutely entitled  to  the  wife's  personal  es- 
tate, he  should  be  considered  as  holding  the 
lands  as  proceeds  of  sale  and  as  the  pro- 
ceeds of  his  own  money. 

The  doctrine  of  equitable  conversion  Is  a 
branch  of  the  g:eneral  equitable  doctrine  of 
trusts,  and  has  been  adopted  solely  for  the 
purpose  of  executing  trusts,  and  it  is  es- 
sential to  the  application  of  the  doctrine  of 
conversion  that  the  property  should  be  sub- 
ject to  a  trust  or  Imperative  direction  for 
conversion.  Where,  as  in  this  case,  there 
is  no  devise  of  the  legal  estate  to  the  execu- 
tors, and  their  control  over  the  legal  estate, 
which  is  vested  In  others,  Is  solely  that  of 
a  power  of  sale,  the  question  is  whether  it 
le  a  mere  naked  power  of  sale,  the  exercise 
of  which  must  be  discretionary,  or  whether 
It  is  a  power  in  trust,  the  exercise  of  which 
is  imperative.  The  execution  of  powers  In 
trust  may  be  required  in  equity  for  the 
benefit  of  the  beneficiaries  entitled,  but,  when 
the  trustee  of  the  power  is  clothed  with  a 
discretion  as  to  its  execution,  the  court  wlU 
not  control  the  discretion.  Brown  v.  Higgs, 
8  Ves.  661,  689  (1803);  2  Pom.  Eq.  sec.  1002, 
and  cases  cited;  2  Story,  Eq.  Jur.  sec.  1601. 
And  In  order  to  give  rise  to  an  equitable  or 
constructive  conversion,  the  direction  to  con- 
vwt  must  be  Imperative,  and  the  conversion 
must  not  be  left  to  the  option  of  the  donee 
or  trustee.  Cook's  Ex'r  v,  C!ook's  Adm'r 
(Zabriskle,  C!h.;  1869)  20  N.  J.  Eq.  375,  379. 
In  this  will  there  Is  first  an  absolute  devise 
In  fee  of  the  legal  estate  to  the  devisees, 
then  an  appointment  of  executors,  with  a 
direction  to  sell  following  this  appointment. 
The  direction  Is  not  a  direction  to  sell  all 
his  residuary  estate,  but  all  or  any;  and 
these  words,  "or  any,"  necessarily  imply,  as 
It  seems  to  me,  the  power  or  option  of  sell- 
ing or  not  selling  some  of  the  land,  In  their 
discretion.  If  the  power  be  construed  to  be 
imperative,  It  can  only  be  upon  the  theory 
that  all  of  the  real  estate  must  be  sold  by 
the  executors.  If  as  to  any  of  the  real  es- 
tate the  sale  need  not  be  made,  then,  plainly, 
an  option  as  to  conversion  exists.  Such  op- 
tion might  he  controlled  by  the  court,  in 
proper  cases,  for  the  benefit  of  the  bene- 
ficiaries; but,  where  an  option  or  discretion 
to  be  exercised  exists,  the  doctrine  of  con- 
structive conversion  is  not  applicable.  Di- 
rections of  most  positive  and  imperative 
character  would  be -required  in  this  case  to 


deprive  the  devisees  of  the  legal  estat;  of 
the  right  to  retain  the  laud,  as  land,  because 
the  proceeds  of  sale,  if  any  sale  be  made, 
are  by  the  will  to  go  to  the  devisees  of  tlie 
land.  It  Is  the  more  rational  conclusion, 
therefore,  that  the  testator  by  vesting  an  Un- 
mediate  fee  simple  in  all  his  lands  In  bis 
devisees,  by  virtue  of  which  they  were  en- 
titled to  immediate  possession  and  enjoyment 
of  the  lands  npon  his  death,  intended  them 
to  have  the  lands,  subject  only  to  a  power 
of  sale  of  any  of  the  lands,  if  the  executors 
(being  three  of  the  four  devisees)  thought 
best  for  the  estate  to  sell;  and,  if  such  sale 
were  made,  the  devisees,  and  no  other  per- 
sons, should  receive  the  proceeds.  This  con- 
struction of  the  power  to  sell  as  a  discre- 
tionary and  not  as  an  imperative  power 
makes  the  will,  and  every  word  of  It,  oper- 
ative, and  harmonizes  with  its  general  plan. 
Another  reason  why  the  doctrine  of  con- 
structive conversion  cannot  he  held  effective 
in  this  case  to  convert  the  land  into  money 
Is  that  by  the  partition  an  equitable  recon- 
version, as  it  is  called,  took  place.  "By  such 
reconversion  the  prior  constructive  conver- 
sion is  annulled,  and  the  converted  property 
is  restored  in  equity  to  its  original  actual 
quality."  3  Pom.  Eq.  sec.  1175,  etc.  Mrs. 
Waddell  and  the  legatees  of  the  proceeds  of 
sale  Joined  in  the  series  of  releases  and  con- 
veyances which  released  from  the  power  of 
'sale  the  shares  of  the  lands  devised  to  the 
trustees  and  to  Mrs.  WaddelL  There  is  no 
question  that  her  deed  In  which  her  husband 
Joined  bad  this  effect,  and  that  thereafter 
the  lands  conveyed  to  the  trustees  were  freed 
from  the  operation  of  the  power  or  trust. 
In  consideration  of  the  release  to  each  of  the 
other  devisees,  Mrs.  Waddell  was  entitled  to 
a  release  to  herself  of  the  remaining  lands, 
and  it  must  be  presumed  that  the  convey- 
ance to  the  husband  was  mtended  to  be  for 
her  benefit  The  transaction  cannot  be  con- 
sidered as  in  any  sense  a  sale  to  Waddell 
by  the  executors  as  trustees,  for,  treated  as  a 
sale.  It  would  have  been  a  breach  of  duty  in 
all  three  concerned  to  have  given  Waddell 
the  absolute  interest  in  the  share  of  lands  to 
which  his  wife  was  entitled  in  consideration 
of  her  conveyance  to  the  executors  them- 
selves, as  individuals,  of  the  wife's  Interest 
in  the  other  lands,  which  it  was  also  their 
duty  to  sell  for  the  common  ben^t  of  the 
devisees.  The  only  view  of  the  transaction 
consistent  with  an  honest  intention  of  the 
parties  to  protect  the  rights  of  Mrs.  Waddell 
is  that  a  partition  between  all  the  parties 
Interested  was  Intended,  and  that  by  ignor- 
ance or  oversight  the  deed  for  Mrs.  Wad- 
dell's  share  was  made  to  her  husband  without 
declaring  her  right.  In  one  of  the  former 
partitions  the  deed  to  Waddell  did  declare 
^hat  the  conveyance  was  made  to  him  in 
right  of  his  wife,  and  in  the  chancery  suit. 
hereinafter  referr3d  to,  the  final  decree  made 
the  same  declaration  as  to  the  lands  Included 
in  the  partition  now  tn  question. 
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Tbe  eontention  of  complainant  that  the 
deed  to  Waddell  from  the  other  devlBees  for 
tbe  Interest  In  the  lands  to  which  his  wife 
was  entitled  on  a  partition  Is  to  be  treated 
In  equity  as  a  payment  to  the  hnsband  of 
money  to  which  he  waa-  entitled  as  his  own, 
under  this  will,  depends,  it  will  be  observed, 
QMn  the  establishment  (1)  of  an  equitable 
(XHistractlye  conTersion  of  the  lands  Into 
money  by  the  will;  (2)  a  constmctlTe  sale  by 
tlie  execators;  and  (3)  a  constructlTe  reduc- 
tion to  possession  of  the  purchase  money  by 
the  husband— all  accomplished  by  a  transac- 
tion  which  on  the  face  of  It  was  plainly  in- 
tended to  be  a  simple  partition  of  lands,  re- 
moving them  from  the  operation  of  the  pow- 
er of  sale.  The  doctrine  of  equitable  con- 
version, as  between  husband  and  wife.  In 
relation  to  the  proceeds  of  sale  of  her  lands, 
la  nevw  held  to  be  applicable  unless  a  valid 
nle  has  in  fact  taken  idace.  Frank  v.  Bol- 
lana  (1868)  L.  B.  3  Ch.  App.  717.  It  does 
not  In  my  Judgment,  extend  to  a  case  like 
this.  So  far,  therefore,  as  Waddell,  the  hus- 
band, is  concerned,  and  those  claiming  under 
him,  with  notice,  the  land  conveyed  must  be 
impressed  with  a  resulting  trust  In  favor  of 
the  wife  and  those  claiming  under  her. 

As  to  notice,  I  conclude,  upon  the  whole 
evidence  in  the  case,  that  John  W.  Blgalow, 
to  whom  Waddell  conveyed  the  premises  in 
fee  In  1848,  after  the  death  of  his  wife,  had 
notice  that  the  conveyance  to  his  grantor 
was  made  npon  a  partition  or  division  in 
which  his  grantor's  wife  furnished  the  con- 
sideration—the substantial  facts  which  raise 
the  trust  This  notice  he  received  by  his 
own  deed,  and  tbe  Inquiries  to  which  it  nec- 
essarily led.  Tbe  conveyances  to  the  other 
devisees  and  tenants  In  common  were  refer- 
red to  as  the  real  consideration  for  the  con- 
veyance to  Waddell;  the  other  consideration 
— 11— bdng  nominal.  This  statement  of  the 
consldeiatlon  of  Itself  suggested  a  partition 
or  division  so  strongly  as  to  put  a  purchaser 
on  inquiry,  and  Blgalow  was  chargeable, 
also,  with  notice  that  the  actual  title  which 
Waddell  held,  and  as  to  which  his  convey- 
ance waa  altogether  valid  (that  of  a  tenant 
by  the  curtesy  in  the  lands),  was  derived 
from  Lemuel  Cobb.  Mrs.  Waddell  had  died 
la  1847,  and  the  deed  to  Blgalow  was  made 
in  1848>  Notice  to  Blgalow  was  also  given 
by  chancery  suit  pending  at  the  time  of  the 
purchase,  brought  in  1833  by  Waddell  and 
bis  wife  against  the  executors  to  assert  their 
rights  in  the  lands  devised  by  Lemuel  Cobb; 
tbe  bUl  praying,  among  other  things,  that 
they  might  be  let  into  possession  of  a  fair 
and  Just  share  of  the  testator's  real  estate 
10  devised  to  them  by  the  residuary  clause 
of  the  will,  or  that  the  executors  or  a  master 
might  be  decreed  to  make  a  sale,  and  that 
a  receiver  be  appointed.  Walter  Klrkpatrlck 
was  appointed  receiver  of  the  lands  at  the 
October  term,  1835,  by  an  order  In  the  cause 
wlildi  directed  the  receiver  (among  other 
things)  to  lease  and  collect  the  rents  for  the 


lands  embraced  in  the  residuary  clause,  and 
to  divide  the  lands  and  personal  estate  among 
the  persons  in  interest  according  to  their 
rights  under  the  will  of  Lemuel  Cobb.  The 
receiver  was  directed  to  report  his  proceed- 
ings under  the  order  to  the  court  The  deed 
to  Waddell  made  in  December,  1838,  and  now 
in  question,  was  executed  and  acknowledged 
before  Walter  Klrkpatrlck,  the  receiver,  who 
died  subsequently,  and  before  the  convey- 
ance to  Blgalow.  Mrs.  Waddell  died  in  1841, 
and  in  February,  1848,  the  suit  was  revived 
in  the  name  of  her  infant  heirs  as  co-com- 
plainants. This  revlYor  was  prior  to  Blga- 
low's  purchase  (May  4,  1848),  and  the  suit 
was,  in  my  Judgment  notice  to  Blgalow  at 
the  time  of  his  purchase  that  his  grantor's 
Interest  In  the  lands  in  question  arose  under 
the  will  of  Lemuel  Cobb,  that  be  bad  received 
the  same  on  a  division  and  in  the  right  of 
his  wife,  and  that  the  heirs  of  Mrs.  Waddell 
had  succeeded  to  the  Interest  of  their  moth- 
er in  the  lands  purchased  from  Waddell. 
Mrs.  WaddeU  died  in  1841— within  three 
years  after  the  tlilrd  partition  of  the  lands 
made  while  the  suit  for  accounting  and  divi- 
sion was  pending.  Tbe  suit  was  under  tbe 
control  of  her  husband,  and  as  her  children 
and  heirs  at  law  were  infants,  whose  inter- 
ests could  not  be  impaired  by  a  mere  delay 
In  the  prosecution,  I  think  the  delay  of  the 
husband  in  the  prosecution  of  the  suit  from 
1888  to  1848  did  not  operate  to  deprive  the 
suit  of  Its  etCect  as  notice  to  persons  claiming 
under  the  husband  and  adversely  to  tbe  in- 
fant heirs  of  the  wife.  Taking  the  entire 
circumstances  of  the  case  as  disclosed  by  the 
paper  title  of  WaddeU  and  the  chancery  suit 
at  the  time  of  the  conveyance,  there  can  be 
no  reasonable  doubt  I  think,  that  Blgalow 
was  put  upon  Inquiry  as  to  whether  tbe  title 
of  Waddell  under  this  partition  was  not  held 
in  trust  for  his  wife.  It  should  also  be  noted 
that  Bigalow's  actual  payment  of  the  pur- 
chase money  has  not  been  proved.  The  bur- 
den of  proving  such  payment  is  on  the  pur- 
chaser, and  the  recital  of  the  payment  in  the 
deed  is  not  as  against  the  cestui  que  trust, 
suflSdent  evidence  of  the  payment  1  Perry 
on  Trusts,  sec.  210.  Defendants  are  volun- 
teers claiming  under  Blgalow,  as  his  heirs 
at  law,  and  they  stand,  therefore,  in  his  posi- 
tion, as  to  the  claim  of  bona  fide  purchase. 

A  third  question— that  of  alleged  estoppel 
—arises  under  the  following  circumstances: 
Andrew  B.  Cobb,  one  of  the  executors  and 
devisees  under  the  will  of  Lemuel  Cobb,  and 
one  of  the  tenants  in  common.  Joined  in  the 
execution  of  the  deed  to  Waddell;  and  In 
this  deed,  which  on  its  face  granted  an  ab- 
solute fee  in  the  land,  Andrew  B.  Ciobb, 
covenanted,  along  with  the  other  grantors, 
to  warrant  and  defend  the  lands  against 
himself  and  all  persons  claiming  under  him. 
Andrew  B.  Cobb  subsequently,  and  between 
February  6,  1855,  and  September  18,  1862, 
purchased  the  title  and  interest  of  the  chil- 
dren of  Mrs.  Waddell  in  the  lands.    He  dle^* 
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in  Jannary,  1873,  and  the  complainants,  as 
his  executors  and  devtsees,  are  by  this  bill 
prosecuting  his  rights  acquired  by  the  deed 
of  Mrs.  Waddell's  heirs  subsequent  to  bis 
own  deed  of  warranty.  The  question  Is 
whether  the  subsequently  acquired  title  of 
the  grantor  Inures  to  the  benefit  of  the  gran- 
tee by  reason  of  the  warranty,  and  by  way 
of  estoppel  against  the  grantor.  In  my  judg- 
ment, the  doctrine  of  estoppel  does  not  apply 
to  this  case,  and  for  two  reasons:  First  In 
an  action  at  law  brought  by  complainants 
against  defendants  to  recover  possession  of 
the  lands,  in  which  action  an  undivided  one- 
third  interest  was  recovered,  the  same  ques- 
tion as  to  estoppel  under  the  deed  was  rais- 
ed, and  was  decided  adversely  to  the  de- 
fendants, in  reference  to  the  one-third  Inter- 
est. This  decision  settles,  as  between  the 
parties,  the  law  of  this  case  in  reference 
to  the  alleged  estoppel,  in  a  court  of  law; 
and  upon  a  purely  legal  question,  such  as 
estoppel,  this  court  would  follow  the  deci- 
sion at  law,  made  in  a  suit  between  the  same 
parties,  upon  the  effect  of  the  deed  as  an 
estoppel.  And  even  were  not  the  question 
thus  res  adjudicata,  the  opinion  of  Mr.  Jus- 
tice Magle— that  under  this  deed  there  was 
no  estoppel  at  law — should  be  followed,  as 
an  authoritative  exposition  of  the  law  upon 
the  subject,  under  our  decisions.  Second. 
The  title  now  prosecuted  is  one  claimed  or 
derived  originally  under  and  from  the  gran- 
tee of  the  deed.  The  cestuis  que  trustent 
claim  under  the  grantee  as  their  trustee  in 
equity,  and  an  equitable  title  so  derived 
from  a  resulting  trust  Imposed  on  the  gran- 
tee by  the  circumstances  of  the  conveyance 
is  a  title  derived  from  the  grantee,  as  clearly 
as  if  the  grantee  bad,  upon  the  conveyance 
to  blm,  executed  a  declaration  of  trust  or  a 
conveyance  to  the  beneficiaries.  As  to  a  titlfe 
derived  from  the  grantee  himself,  the  doc- 
trine of  estoppel  is,  even  at  law,  held  not 
to  be  applicable.  11  A.  &  E.  Bncy.  Law  (2d 
Eid.)  412.  This  is  not  a  question  of  applying 
In  equity  (and  as  following  the  law)  the 
legal  doctrine  of  estoppel  by  warranty,  for 
the  purpose  of  increasing  the  grantee's  es- 
tate conveyed  by  the  deed,  but  the  funda- 
mental question  here  is  whether  the  convey- 
ance of  the  legal  estate  was  a  conveyance 
in  trust.  If  so,  the  controlling  feature  of 
the  case  is  the  enforcement  of  the  equitable 
trust,  and  the  general  rule  is  that,  as  against 
ail  except  bona  fide  purchasers,  the  trust 
will  be  enforced;  and,  inasmuch  as  the 
rights  of  the  cestuis  que  trustent  are  assign- 
able, the  trust  will  be  enforced  in  favor 
of  the  assignees.  The  precise  question, 
therefore,  is  whether  the  snbseqnent  assign- 
ment by  the  cestuis  que  trustent  of  their 
equitable  rights  to  the  grantor  operates  In 
favor  of  the  trustee  grantee,  because  of  the 
grantor's  warranty.  Estoppel  by  warranty 
is  based  on  the  fundamental  principles  of 
giving  effect  to  the  manifest  intention  of  the 
grantor,  appearing  on  the  deed,  as  to  the 


lauds  or  estate  to  be  conveyed,  and  of  pre- 
venting the  grantor's  derogating  from  or  de- 
stroying his  own  grant  by  any  subsequent 
act.  2  Sm.  Lead.  Ctm.  (8tb  Bd.)  865  et  seq.; 
Van  Rensselaer  v.  Kearney,  11  How.  297, 
IS  L.  Ed.  708;  Staffordville  Oiavel  Oo.  v. 
Newell  (Err.  &  App.  1880)  63  N.  J.  Law, 
412,  19  Atl.  200;  Hannon  v.  Christopher 
(Van  Fleet,  V.  C.  1881)  84  N.  J.  Eq.  458.  The 
enforcement  of  the  trust  upon  which  the 
legal  estate  was  conveyed  to  the  grantee  in 
this  instance  executes  the  entire  purpose  of 
the  conveyance.  The  grantor,  therefore, 
should  no  more  be  restricted  by  the  doctrine 
of  estoppel  from  fairly  purchasing  the  cestuis 
que  trustenfs  rights  against  the  grantee 
wtiich  arose  from  the  conveyance,  and  en- 
forcing their  rights,  tlian  be  should  be  estop- 
ped by  the  warranty  from  directly  aiding 
the  beneficiaries  against  the  trustee  to  have 
the  trust  declared,  If  the  trustee  repudiates 
the  trust  upon  which  the  lands  are  conveyed. 
That  the  legal  title  to  the  lands  should  be 
held  by  the  husband  in  trust  for  the  wife 
Is  the  aspect  in  which  a  court  of  equity  looks 
at  the  transaction  as  a  whole,  between  all 
the  parties— grantor,  grantee,  and  beneficiary. 
The  enforcement  of  the  trust  in  favor  of  the 
beneficiary,  against  the  grantee  and  those 
holding  legal  title  under  him,  with  notice  of 
the  trust,  is  the  controlling  equitable  aspect 
of  the  case;  and  the  covenants  of  the  gran- 
tor as  to  title  and  warranty  cannot  be  made 
to  operate,  by  estoppel  or  otherwise,  to  con- 
vey to  the  trustee  any  portion  of  the  equita- 
ble interest  or  estates  for  which  the  legal 
title  was,  by  the  very  circumstances  and  pre- 
sumed intention  of  the  conveyance,  held  in 
trust 

The  remaining  defense  raised  is  that  of 
laches  in  bringing  the  suit  It  Is  claimed 
that  the  statute  of  limitations  Is  a  bar  to  the 
suit,  and  that,  even  if  this  statute  be  not  ap- 
plicable, the  delay  is  a  bar.  The  deed  to 
Waddell  was  made  on  December  27,  183S. 
and  Mrs.  Waddell  died  in  1841.  XTpon  her 
death,  Waddell  became  tenant  by  the  curte- 
sy, and  on  May  4,  1848,  conveyed  the  lands 
in  question  to  John  W.  Blgalow.  Mrs.  Wad- 
dell's Infant  cliildren  and  heirs  at  law  came 
of  age  subsequently,  and  conveyances  of  their 
interests  in  the  land  were  made  to  their 
uncle  Andrew  B.  Cobb  by  several  deeds  exe- 
cuted between  February,  1855,  and  Septem- 
ber, 1862.  Andrew  B.  Cobb  died  in  January, 
1873,  and  Waddell,  the  tenant  by  the  curtesy, 
died  May  29,  18S4.  The  statutes  of  limita- 
tions do  not  expressly  or  in  terms,  affect 
equitable  suits;  but  courts  of  equity,  in  en- 
forcing equitable  rights  or  remedies,  give 
effect  to  the  statute.  The  extent  to  which 
effect  is  given  to  the  statute  depends  some- 
what on  the  nature  of  the  equitable  jurisdic- 
tion invoked.  Where  the  suit  is  based  on  a 
legal  right,  and  the  appeal  is  to  the  auxil- 
iary jurisdiction  of  this  court,  and  equitable 
aid  is  sought  for  the  purpose  of  removing 
the  obstructions  to  complainant's  lecal  ilg^t. 
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a  dday  In  the  apidlcation  for  equitable  aid 
will  not  ordinarily,  or  In  the  absence  of  spe- 
dal  equities,  bar  the  equitable  rljcht,  unless 
flie  legal  right  is  barred.  Borne  ▼.  Partridge, 
81  N.  J.  Eq.  434,  48  Ati.  TTO,  and  cases  cited 
pages  436,  437,  61  N.  J.  Eq.,  and  page  771, 
48  AtL  Where  the  substantlTe  right  as- 
wrted  li  one  as  to  which  the  Jurisdiction  in 
equity  la  concnrrent  with  that  at  law,  the 
statute  of  limitations  is  a  bar  in  equity  as 
well  as  at  law.  Oonover  r.  Conoyer  (1831) 
1  N.  J.  Bq.  408;  Marsh's  Ex'rs  y.  OUyer** 
Ex'r  (Green,  Ob.:  1862)  14  N.  J.  Bq.  258. 
Where  the  right  asserted  or  the  remedy 
sought  is  purely  equitable,  the  applicability 
of  the  statute  depends  to  some  extent  upon 
tbe  special  character  of  the  equitable  right 
asserted  or  remedy  sought  If  the  right 
claimed  rests  upon  an  express  or  direct  and 
subsisting  trust,  clearly  established,  the  stat- 
ote  of  limitations  is  not  held  to  be  a  bar,  and 
such  trust  will  be  enforced  unless  there  has 
been  an  express  repudiation  of  the  trust,  and 
a  holding  adverse  to  the  trust  continued  for 
tbe  time  fixed  by  the  statute  of  limitations. 
Allen's  Adm'r  v.  Woolley's  Ex'rs  (1839)  2  N. 
1.  Eq.  209;  Starkey  y.  Fox  (Green,  Y.  O. 
1894)  52  N.  J.  Eq.  7S8,  29  Atl.  211,  afSrmed 
on  appeal  in  63  N.  J.  Eq.  289,  34  Atl.  1186; 
Stlmis  y.  Stimis  (McGlU,  Oh.;  1895)  64  N.  J. 
Eq.  17.  88  Atl.  468,  and  cases  cited  page  21, 
51  N.  J.  Bq.,  and  page  469,  33  Atl.  If  the 
jurisdiction  is  for  the  application  of  reme- 
dies purely  equitable,  such  as  specific  per- 
formance, cancellation  of  instruments,  and 
the  like,  the  period  of  delay  which  will  be 
fatal  does  not  depend  upon  the  statute  of 
limitatlona,  but  will  be  considered  and  de- 
termined with  reference  mainly  to  the  cir- 
cnmstances  and  effect  of  the  delay  in  the 
particular  case,  and  the  suit  may  be  dls- 
miaaed  for  delay  less  than  the  period  fixed 
by  the  statute  limiting  the  pursuit  of  legal 
remedies.  The  general  equitable  rule  appli- 
cable to  this  class  of  cases  is  that  which  re- 
quires yigllance  in  the  prosecution  of  rights. 
A  late  case  on  the  Ooort  of  Errors  and  Ap- 
peals (LntJen  y.  Lutjen  [Noy.  1902]  53  Aa 
625)  collects  and  reylews  our  dedsions  illus- 
trating the  application  of  the  doctrine  of 
laches  in  cases  of  tliis  character.  The  bill  In 
this  case  was  filed  to  set  aside  the  release 
of  a  legacy  given  to  an  administratrix,  upon 
tbe  ground  of  fraud;  and,  under  the  drcum- 
Btances,  a  delay  of  nine  years  and  eight 
months  was  held  fatal.  In  cases  of  equita- 
ble titles  to  real  estate,  courts  of  equity  will 
apply  the  period  of  limitation  of  the  legal 
estates  of  an  analogous  character.  2  Story, 
Bq.  Jur.  sec.  1520.  Where  the  trust  Is  an 
implied  at  constructiye  trust,  the  statute  is 
applicable.  McCHane's  Adm'x  y.  Shepherd's 
Bx'x,  21  N.  J.  Eq.  76.  And  where,  by  reason 
of  an  implied  trust,  a  court  of  equity  declares 
equitable  estate  to  exist,  equity  follows  the 
law  io  applying  the  bar  of  the  statute  to  tbe 
equitatde  estates  so  created.  Hovenden  v. 
Lord  Annesley,  2  Scb.  &  Lef.  (Lord  Redes- 


dale,  1805)  607,  611,  632,  637,  is  the  leading 
case  upon  the  application  of  the  statute  to 
equitable  estates;  Hall  y.  Otterson  (Green, 
V.  0.;  1894)  62  N.  1.  Bq.  622,  28  Atl.  907, 
and  cases  cited  page  633,  62  N.  3.  Bq.,  and 
page  911,  28  AU.,  for  the  rule  that  a  cestui 
que  trust  whose  equitable  interest  is  revere 
slonary  is  not  bound  to  assert  liis  title  until 
it  comes  Into  possession.  Thompson  v.  Simp- 
son, 1  Dr.  &  War.  489;  Life  Assoc.,  etc.,  v. 
Siddal,  3  De  O.  F.  &  J.  68;  2  Perry,  Trusts, 
sec.  860. 

The  present  case  is  one  where  an  implied 
or  constructiye  trust  Is  alleged  and  has  been 
sufficiently  proved.  The  trust  arises  from  the 
payment  of  the  purchase  money  of  land,  and 
In  equity  this  trust  is  made  effective  by  hold- 
ing that  equitable  interests  or  estates  In  the 
land,  proportionate  to  or  dependent  on  the 
proportion  of  the  purchase  money  paid,  are 
created,  or,  in  technical  language,  result  from 
the  payment.  In  the  present  case  an  equita- 
ble estate  in  fee  in  Mrs.  Waddell,  subject  to 
her  husband's  tenancy  by  the  curtesy,  re- 
sulted by  operation  of  law  from  her  owner- 
ship, subject  to  this  right.  During  the  con- 
tinuance of  the  marriage  the  statute  of  lim- 
itations did  not  run,  in  equity,  against  the 
wife  and  in  favor  of  her  husband  (Yeomans 
y.  Petty,  40  N,  J.  Eq.  495,  4  Atl.  631;  Al- 
paugh  v.  Wilson,  52  N.  J.  Eq.  424,  28  Atl. 
722,  affirmed  on  appeal  in  Wilson  v.  Alpaugh, 
52  N.  J.  Eq.  689,  33  Atl.  60);  and  after  the 
death  of  the  wife  the  statute  did  not  run 
against  the  children  until  they  arrived  at 
age.  The  tenancy  by  the  curtesy  did  not 
expire  until  Waddell's  death,  In  1884.  In 
November,  1892,  the  complainants  brought 
suit  in  ejectment  against  the  defendants  to 
recover  possession  of  lands  now  In  dispute, 
claiming  the  entire  legal  title  to  all  of  the 
lands.  In  that  suit  it  was  decided  that  the 
plaintiffs  were  entitled  to  recover  the  equal, 
undivided,  one-third  part,  but  that  as  to  the 
other  two-thirds  they  bad  no  title  at  law. 
Final  Judgment  was  entered  In  this  action 
in  February,  1894,  and  the  present  bill  was 
filed  January  18,  1895.  The  applicability  of 
the  statute  depends  on  the  question  whether 
this  suit  Is  to  be  considered  as  substantially 
one  where  the  object  Is  to  establish  and  en- 
force an  equitable  estate  or  interest  In  land. 
If  it  Is,  then,  following  the  analogy  of  the 
statute  of  limitations  applicable  to  legal  es- 
tate, the  action  is  not  barred  until  the  right 
of  entry  would  have  been  lost  on  a  legal 
title.  Such  right  of  entry  accrued  on  the 
death  of  the  tenant  for  life.  Pinckney  v. 
Burrage,  31  N.  J.  Law,  21.  In  my  opinion, 
the  suit  is  essentially  a  suit  to  declare  the 
equitable  estates  which  arose  out  of  and 
resulted  from  tbe  payment  of  the  purchase 
money  of  the  conveyance,  and  to  give  to  the 
cestuis  que  trustent  the  enjoyment  of  these 
estates  in  the  same  manner  and  to  the  same 
extent  they  would  have  been  entitled  to  the 
enJo3rment  of  the  legal  estate,  had  the  legal 
titie  been  made  to  Mrs.  Waddell,  who  paid 
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tbe  consideration.  The  statute  should  not  be 
applied  or  begin  to  mn  against  Mrs.  Wad- 
dell's  heirs  or  their  grantee  until  after  the 
termination  ot  tbe  life  estate  of  her  husband. 
This  relief  from  the  operation  of  the  statute 
against  Mrs.  Waddell  and  those  claiming  un- 
der her  from  1838  to  tbe  death  of  the  tenant 
by  the  curtesy,  In  1884,  Is  the  exact  situation 
which  the  transaction  would  have  assumed, 
had  the  conveyance  of  the  legal  title  been 
made  in  1838  to  Mrs.  Waddell,  as  it  should 
have  been;  and  neither  Waddell,  nor  those 
claiming  under  him  In  this  case,  have  shown 
any  special  equitable  circimistances  which 
entitle  them  to  call  upon  this  court  to  make 
the  equitable  titles  or  interests  in  the  land  In 
question  less  extensive  than  the  legal  title 
would  have  been,  had  it  been  properly  made. 
I  will  advise  a  decree  for  complainants. 


JBKOLAMAN  v.  JBROLAMAN. 

(Oourt  of  Chancery  of  New  Jersey.    Feb.  IS, 
1903.) 

DIVORCE— DRUNKENNESS  —  CRUELTY  —  SEPA- 
RATION—DUTY OP  HUSBAND— EVIDENCE. 

1.  Where  a  separation  between  husband  and 
wijfe  occurs  because  of  the  dmnkenness  and 
cruelty  of  the  husband,  on  failure  of  the  hus- 
band to  reform,  and  after  such  reformation, 
and  within  two  years,  to  seek  out  his  wife,  and 
apply  to  return,  givmg  her  reasonable  assur- 
ances of  the  sincerity  of  his  reformation,  a 
divorce  for  desertion  is  properly  granted. 

2.  Upon  an  issue  as  to  whether  a  husband, 
who  had  become  separated  from  his  wife  be- 
cause of  his  drunkenness  and  cruelty,  had  with- 
in two  years  reformed  his  habits  and  offered 
to  resume  marital  relations,  the  evidence  show- 
ed that  a  person  who,  at  his  request,  had  talk- 
ed to  the  wife  about  a  reconciliation,  had  ad- 
vised the  wife  not  to  live  with  her  husband, 
and  had  told  him  that  she  had  given  this  ad- 
vice. The  only  other  witness  to  prove  the  hus- 
band's reformation  was  the  man  who  kept  the 
saloon  in  which  the  husband  was  employed, 
and  his  statements  as  to  the  husband's  drink- 
ing habits  and  disposition  when  dmuk  were  op- 
posed to  the  weight  of  evidence.  Held,  that  .-i 
reformation  and  desire  to  return  was  not  suffi- 
ciently established. 

Petition  by  Mary  A.  Jerolaman  against 
William  P.  Jerolaman.  Heard  on  petition, 
answer,  and  proofs.    Decree  for  petitioner. 

A.  A.  Clark,  for  petitioner.  Bamuel  EL 
Swackbamer,  for  defendant. 

BMBRT,  y.  0.  Tbe  evidence  In  the  case 
showed  Batisfactorlly  that  the  separation  of 
the  parties  was  legally  chargeable  to  the 
cruelty  of  the  husband.  Tbe  acts  of  cruelty 
proved  occurred  for  the  most  part,  it  Is  true, 
when  the  defendant  was  under  the  influence 
of  liquor;  but  for  many  years,  and  up  to 
the  time  of  tbe  separation,  tbe  condition  was 
babitnal.  On  the  final  act  of  cruelty  on  May 
SO,  1888,  when  the  husband  threatened  shoot- 
ing with  a  revolver  which  he  had,  and  pur- 
sued his  wife,  who  had  taken  it  from  his 
pocket,  with  a  chair,  and  ont  of  tbe  bouse, 

f  1.  See  Divorce,  vol.  17,  Cent.  Dl(.  H  U7,  IB. 


she  lutd  him  arrested.  Since  that  time  he  has 
not  been  at  the  house,  which  belongs  to  tbe 
wife,  and  the  separatlou  has  continued.  The 
question  in  the  case  is  whether  tbe  separa- 
tion was  continued  and  obstinate  on  his  part 
for  two  years  after  that  time.  The  separa- 
tion In  this  case  was,  as  I  have  stated,  legal- 
ly chargeable  to  the  husband,  and  under  tbe 
rule  applied  in  cases  of  this  character  it  was 
the  duty  of  the  husband  to  reform  his  habits, 
and  after  snch  reformation,  and  within  tbe 
two  years,  seek  out  bis  wife,  and  apply  to 
return,  giving  her  reasonable  assurances  of 
the  sincerity  of  his  reformation,  and  of  her 
probable  safety  In  resuming  marital  relations. 
McVlckar  v.  McVickar,  46  N.  J.  Bq.  490, 
501,  19  AU.  249,  19  Am.  St  Rep.  422  (Pitney. 
V.  C,  1890).  Defendant  insists  that  he  has 
established  this,  but,  in  my  Judgment,  he  has 
not  He  has  never  himself  been  at  the 
house,  and  one  of  the  persons  whom  he  sent 
to  visit  his  wife— Mrs.  Bowers,  a  dergyman's 
wife— on  visiting  the  wife,  anil  talking  with 
her  abont  the  reconciliation,  and  the  hus- 
band's previous  conduct  advised  the  wife  not 
to  live  with  her  husband,  and  returned  to  the 
husband,  and  told  him  she  had  given  his 
wife  this  advice.  The  only  other  witness  to 
prove  the  husband's  reformation  and  desire 
to  return  was  the  man  who  kept  the  saloon 
or  store  and  pdblroom  in  which  defendant  is 
employed.  This  witness'  evidence  Is  not  sat- 
isfactory. His  statements  as  to  the  defend- 
ant's former  drinking  habits  and  bis  disposi- 
tion when  drunk  are  certainly  opimsed  to  the 
weight  of  evidence  in  the  case,  and,  as  tbe 
substance  of  bis  Interview  is  denied  by  tbe 
wife,  I  am  not  wlllbig  to  rely  on  his  evi- 
dence as  tbe  basis  for  finding  that  the  wife 
was  in  fault  for  not  taking  tbe  husband  back 
Into  her  bouse.  The  evidence  for  defendant 
does  show  that  the  defendant  at  the  present 
time,  and  for  some  time  past,  has  not  been 
drinking,  but  that  the  reformation  commen- 
ced before  the  two  years  expired  is  not  sat- 
isfactorily shown. 
I  will  advise  a  decree  for  petitioner. 


HOUSTON  V.  WESTERN  WASHINGTON  R. 
CO. 

(Supreme  Court  of  Pennsylvania.      Jan.  8, 
1908.) 

BHINBNT  DOUAIN— BVIDBNCB— DBGLARATIONB 
OF  OWNER. 

1.  In  an  action  to  recover  damages  for  prop- 
erty taken  by  a  railroad  company,  declarations 
of  tbe  owner  of  the  land  as  to  Its  value,  and  his 
offer  of  it  at  a  certain  price,  and  a  sale  of  a 
portion  thereof,  are  admissible  to  show  his  esti- 
mate of  value. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;   Mcll value.  Judge. 

Action  by  William  B.  Houston  against  the 
Western  Washington  Railroad  Company. 
From  the  judgment,  defendant  appeals.  Re- 
versed. 
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On  tbe  trial  of  tbe  cause  the  following  rec- 
Md  was  made: 

"Flalntifl  was  called  as  for  cross-ezamlna- 
tloD,  and  waa  asked  this  qnestion:  "Q.  Was 
tbat  option  on  the  whole  farm?  Offer  asked 
for,  and  purpose.  'I  propose  to  prove  by  the 
witness  on  the  stand  that  he  gave  one  or 
more  options  on  the  gronnd  which  was  cross- 
ed by  the  Western  Washington  Railroad  at 
or  about  the  time  of  tl^e  location  of  the  road 
over  this  land,  and  that  he  sold  a  large  part 
of  land.  Including  all  that  covered  by  the 
right  of  way  of  the  railroad,  Immediately  aft- 
er the  location  and  construction  of  the  rail- 
road, at  a  better  price  per  acre  than  its  value 
before  tbe  erection  and  location  of  the  rail- 
road; and  for  the  purpose  of  showing  a 
greater  market  value  in  tbe  land  immediate- 
ly after  the  location  and  erection  of  tbe 
Western  Washington  Railroad,  than  Immedi- 
ately before.  (Objected  to  as  incompetent 
and  Irrelevant,  and  as  not  the  proper  meas- 
ure of  damages,  and  for  the  farther  reason 
it  la  not  proposed  to  ask  the  witness  the  price 
■t  which  the  land  was  optioned  before  the 
occupation  by  tbe  said  railroad  and  the  price 
at  which  it  was  optioned  or  sold  after  tbe 
eonatructlon  of  the  road.)  The  Court:  Ob- 
jection sustained.  Offer  overruled.  I  do  not 
think  tbat  would  be  the  proper  measure  of 
damages,  or  throw  any  light  on  the  Issue 
here.  (On  request  of  defendant,  exception 
allowed  and  sealed.)  It  is  proposed  to  prove 
by  the  witness  on  the  stand  by  way  of  cross- 
eiimination  that  for  some  time  prior  to  tbe 
locatian  of  the  Western  Washington  Railroad 
over  his  land  he  had  been  making  efforts  to 
■en  his  land,  and  that  his  efforts  culminated 
In  an  option,  executed  a  short  time  before 
tbe  location  of  tbe  road;  to  prove  what  tbe 
price  was  as  stipulated  In  the  option,  and 
tbat  with  all  his  special  efforts  that  was  tbe 
very  best  price  tliat  he  was  able  to  obtain  in 
the  market  for  his  land;  to  prove  also  by 
blm  that  a  few  weeks  after  the  location  of 
the  road,  and  before  Its  completion,  he  sold  a 
large  part  of  the  land  to  the  same  party,  In- 
dnding  tbe  entire  railroad  track,  and  all  that 
part  of  bis  farm  which  bis  witnesses  have 
■aid  was  injuriously  affected  by  the  location 
of  tbe  road— tbe  purpose  being  to  show  by 
this  cross-examination.  In  connection  with 
other  testimony  already  In,  tbat  tbe  price  for 
whldi  be  actually  did  sell  the  land  was  more 
than  tbe  price  be  agreed  to  sell  it  for  in  the 
option;  that  to  be  followed  by  other  testi- 
mony showing  that  that  increased  price  was 
flie  direct  result  of  the  location  of  this  rail- 
road ova'  this  man's  land,  and  that  it  arose 
from  canses  which  were  special  to  this  farm, 
and  not  general  to  the  neighborhood;  the  ul- 
timate purpose  being  to  meet  tbe  testimony 
<^  tbe  phdntiff  already  in  that  tbe  location 
of  the  road  had  depreciated  the  value  of  his 
turn,  and  also  to  aid  tbe  Jury  in  detemdn- 
hig  how  much  tbe  farm  waa  worth  Immedi- 
ately before  the  location  of  the  railroad  and 
bow  much  it  was  worth  immediately  after 


tbe  location,  as  affected  by  that  railroad,  and 
in  tbat  way  aid  them  in  determining  whether 
this  plaintiff  is  entitied  t6  any  damages,  and, 
if  80,  bow  much.  (Objected  to  as  Incompe- 
tent and  irrelevant,  and  as  not  the  proper 
measure  of  damages.  Also  because  the  offer 
is  argumentative.  It  asks  tbe  court  to  find 
facts  not  supported  by  the  testimony.  It 
does  not  offer  to  show  the  price  at  which  the 
farm  was  sold—)  We  offer  to  show  also, 
and  meant  to  include  It  In  tbe  offer  as  a  part 
of  the  offer,  and  for  the  same  purpose,  the 
price  at  which  be  actually  did  sell  tbe  land 
immediately  after  the  location  of  tbe  road, 
and  before  its  completion.  (Objections  re- 
newed, and  objected  to  further  for  the  rea- 
son tbat  tbe  offer  does  not  meet  the  purpose 
for  which  it  was  made.)  The  Court:  Objec- 
tion sustained,  and  offer  overruled,  and,  on 
request  of  defendant,  exception  allowed  and 
sealed.'  Defendant  offers  m  evidence  the 
record  of  the  deed  from  William  B.  HoustOb 
to  Francis  L.  Robbins,  dated  June  11,  1000, 
conveying  a  certain  tract  of  land  situate  in 
Cbartiers  township,  Washington  county, 
Pennsylvania,  which  is  described.  (Objected 
to  as  Incompetent  This  is  the  deed  for  the 
ninety-four  acres.  Purpose  asked  for.)  The 
purpose  is  to  show  the  date  at  which  tbe  ti- 
tie  passed  from  William  B.  Houston.  The 
Court:  How  is  that  material  to  tbe  case? 
'To  show  it  is  to  be  taken  into  consideration 
as  part  of  the  whole  farm  in  estimating  dam- 
ages, and  tbat  we  are  entitied  to  any  benefits 
tbat  arose  on  that  part  of  the  farm  at  that 
time.  The  Court:  There  is  no  claim  at  all 
tiiat  you  are  not  entitied  to  benefits  when 
they  are  claiming  they  have  been  injured.' 
Offered  for  the  further  purpose  of  showing 
what  the  actual  consideration  was.  (Object- 
ed to  as  Incompetent  and  irrelevant)  'The 
Court:  Objection  sustained,  and  offer  over- 
ruled. It  does  not  make  any  difference  what 
the  land  was  sold  at  by  the  landowner  after 
the  land  was  taken  and  appropriated.' " 

Argued  bef<Hre  McCOLLUM,  C.  J.,  and 
MITCHB2LL,  DEAN,  FBLL,  BROWN,  MES- 
TREZAT  and  POTTER,  JJ. 

S.  S.  Robertson,  If.  L.  A.  McCracken,  and 
W.  O.  McNary,  for  appellant.  A.  O.  Braden 
and  C.  W.  Campbell,  for  appellees. 

MBSTREZAT,  J.  The  first  and  fourth  as- 
slgnments  were  abandoned  on  tbe  argimient 
of  the  case  because  the  errors  complained  of 
were  not  assigned  in  accordance  with  the 
rules  of  court  In  tbe  second  assig^nment  of 
error  the  appellant  complains  of  the  rejection 
of  its  offer  to  show  the  price  at  which  the 
plaintiff  optioned  his  land  a  short  time  before 
the  location  of  the  railroad  and  the  price  at 
which  he  sold  a  large  part  of  it  shortly  after 
tbe  road  bad  been  located,  and  before  its 
completion,  for  the  purpose,  as  we  under- 
stand, of  giving  to  the  Jury  tbe  plaintUTs 
own  estimate  of  tbe  value  of  tbe  land  at 
those  dates  as  evidence  of  tbe  damages  sns- 
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talned  by  him  in  tbe  conatractioii  of  the  de- 
fendant company's  road  over  hla  land.  The 
offer  was  to  be  followed  by  testimony  show- 
ing that  the  Increased  price  was  the  direct 
result  of  the  location  of  the  railroad  over  the 
plaintiff's  land,  and  that  It  arose  from  causes 
which  were  special  to  this  farm,  and  not  gen- 
eral to  tbe  neighborhood.  The  third  assign- 
ment alleges  error  in  rejecting  the  deed, 
which  was  offered  for  the  purpose  of  fixing 
the  price  at  which  that  part  of  the  premises 
was  sold  which  the  plalntlfl's  witnesses  tes- 
tified was  injuriously  affected  by  the  location 
of  the  road.  This  offer  must  be  considered 
in  connection  with  the  testimony,  the  exclu- 
sion of  which  is  complained  of  in  the  second 
assignment. 

Declarations  against  (Hie's  interest,  unless 
made  with  a  view  to  an  adjustment  of  the 
differences  between  the  parties,  are  always 
admissible  against  the  party  Qiaklng  them. 
£^>r  this  reason  the  declarations  or  acts  of  a 
party  showing  his  estimate  of  the  value  of 
his  property  at  or  about  the  time  it  is  taken 
are  evidence  to  bis  prejudice  In  proceedings 
to  assess  tbe  damages  for  land  taken  under 
the  right  of  eminent  domain.  In  10  Am.  A 
Eng.  Ency.  of  Law  (2d  Ed.)  1164,  It  is  said: 
"Upon  the  ground  that  the  admission  of  a 
party  to  his  prejudice  in  a  matter  material 
to  the  issue  is  always  competent,  the  admis- 
sions of  the  owners  of  property,  the  condem- 
nation of  which  is  sought,  that  tbe  property 
had  only  a  certain  value,  have  been  consid- 
ered admissible."  And  In  Lewis  on  Eminent 
Domain,  section  439,  tb»  author  says:  "In 
regard  to  the  proof  of  admissions  of  the  par- 
ties, the  same  general  rules  apply  as  In  other 
cases.  It  Is  competent  to  prove  the  declara- 
tions of  the  owner  of  the  property  in  ques- 
tion as  to  its  value  and  tbe  price  at  which 
he  has  offered  to  sell  It,  and  other  admissions 
wlilch  are  pertinent  to  the  issue."  But  tbe 
question  raised  here  has  been  considered  and 
determined  by  this  court.  In  East  Brandy- 
wine,  etc.,  R.  B.  Co.  v.  Banck,  78  Pa.  454— a 
condemnation  proceeding— It  was  held  that 
tbe  declarations  of  tbe  owner  of  the  land  as 
to  its  value,  his  offer  of  it  at  a  fixed  price, 
and  sale  of  a  portion  of  It,  are  evidence  on 
the  question  of  damages,  as  constituting  his 
estimate  of  the  value.  In  that  case  we  said, 
Paxson,  J.:  "As  evidence  bearing  upon  the 
value  of  this  property,  Banck's  own  declara- 
tions were  certainly  competent  when  offered 
by  the  company.  His  offer  of  it  at  a  fixed 
price  and  the  sale  of  a  portion  of  It  were 
facts  proper  to  go  to  the  Jury  as  constituting 
his  estimate  of  its  value.  It  Is  true  tbe  sale 
of  a  portion  of  tbe  property  does  not  fix  with 
cntainty  its  market  value  as  a  whole,  but 
it  Is  an  element  fair  to  be  considered  by  the 
Jury.  If  one-half  of  the  property  had  been 
sold  for  more  than  he  had  valued  the  whole 
of  it  prior  to  the  opening  of  the  road,  surely 
the  jury  would  have  a  right  to  consider  such 
a  circumstance  in  passing  upon  his  claim  for 
damages."   The  offers  should  have  been  more 


explicit,  and  the  purpose  of  the  proposed  evi- 
dence more  clearly  stated;  but,  as  we  under- 
stand the  offers,  the  testimony  should  have 
been  admitted.  As  said  in  the  opinion  in  the 
Banck  Case,  "while  the  evidence  referred  to 
was  not  conclusive,  nor  perhaps  very  im- 
portant. It  ought  not  to  have  been  excluded." 
The  second  and  third  assignments  of  error 
are  sustained,  and  the  judgment  is  reversed, 
with  a  venire  facias  d$  novo. 


SHATFBB  et  nx.  t.  HARMONT  BOBOUGH. 

(Supreme  Court  of  Pennsylvania.    Jan.   6, 
1908.^ 

DBPBCTIVB  SIDBWALK-CONTRIBUTORT 
NBOLIOBNCB. 

1.  For  two  years  a  sidewalk  had  been  in  n 
dangeroDR  condition  because  of  holes  In  the 
railroad  ties,  of  which  it  was  in  part  made, 
caosed  by  decay.  Plahitiff  knew  of  such  holes, 
and  stepped  on  a  tie,  which  appeared  to  be 
sound,  some  distance  from  a  hole,  and  It  broke 
through,  and  she  was  severely  Injured.  Hel.1, 
that  the  question  of  plaiutifTs  contributory 
negligence  was  for  the  jury. 

Appeal  from  court  of  common  pleas,  Boi- 
ler county;  Oreer,  Judge. 

Action  by  John  B.  Shaffer  and  Josephine 
Shaffer  against  Harmony  Borough.  Judg- 
ment for  plaintiffs  for  $1,S60,  and  defendant 
appeals.     Affirmed. 

Argued  before  McCOLLUM,  0.  J.,  and 
MITCHBILL,  DEAN,  FELL,  BBOWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

John  H.  Wilson.  Lev.  McQulstlon,  and  J. 
C.  Vanderlin,  for  appellant  S.  F.  Bowser 
and  A.  L.  Bowser,  tor  appellees. 


FELIi,  J.  Tbe  only  question  argued  by 
the  appellants  Is  whether  binding  Instruc- 
tious  should  have  been  given  the  Jury  to 
find  for  the  defendant  because  of  the  con- 
tributory negligence  of  Josephine  Shaffer. 
There*  was  a  sidewalk  on  but  one  side  of 
the  street.  This  walk  was  made  partly  of 
plnnks  and  partly  of  broken  stones  and  cin- 
ders. At  a  place  where  a  driveway  leading 
to  a  vacant  lot  crossed  the  walk,  old  railroad 
ties  were  laid  side  by  side  lengthways  of  the 
pavement,  and  covered  with  fine  furnace 
slag.  For  two  years  this  part  of  the  walk 
had  been  In  a  dangerous  condition  because 
of  holes  in  tbe  ties  caused  by  decay.  Of 
this  condition  the  borough  authorities  had 
express  notice  long  before  the  accident.  Mrs. 
Shaffer  knew  that  there  were  holes  in  the 
ties,  and,  to  avoid  them,  she  stepped  on  a 
tie,  some  distance  from  a  hole,  which  ap- 
peared to  her  to  be  perfectiy  sound  and  safe. 
This  tie  had  decayed  from  the  bottom  or  in- 
side, and  the  heel  of  her  shoe  broke  through 
tbe  crust  on  the  upper  surface,  and  she  fell, 
and  was  severely  injured.  Under  these  cir- 
cumstances she  could  not  be  charged  with 

f  1.  Sm  Hunlolpsl  CSorporsUona,  vol.  M,  Cant.  Dis. 
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oouMbatory  neg^Ugence,  unless  it  be  held  that 
the  eztotcnce  of  the  holes  indicated  a  state 
of  decay  which  made  it  unsafe  to  step  on 
any  part  of  the  ties,  althongh  their  upper 
torfaces  appeared  to  be  sound,  and  that  she 
sbonld  haye  known  this.  Evidently  the  court 
could  not  BO  have  held.  Whenever  there  Is 
reasonable  doubt  as  to  the  Inferences  to  be 
drawn  from  the  facts  established  by  the 
testimony,  the  queatlon  of  negligence  Is  neces- 
sarily for  the  jury.  City  of  Brie  v.  Magill, 
lul  Pa.  616,  47  Am.  Rep.  739,  is  not  in 
point  The  plaintiff  In  that  case  attempted 
to  cross  a  high  ridge  of  ice  which  sloped  at 
an  acute  angle  across  the  sidewalk.  The 
danger  was  manifest,  and  could  easily  have 
been  avoided.  In  this  case  the  person  in- 
Inred  acted  with  caution,  and  attempted  to 
avoid  the  only  danger  of  which  she  knew, 
and  in  so  doing  was  exposed  to  a  peril  of 
which  she  bad  no  knowledge. 
The  Judgment  is  affirmed. 


JONES  V.  SOWERS. 

(Supremo   Coiurt  of  Pennsylvania.    Jan.  B, 
1903.) 

OPTION  CONTRACT— NOTICB  OF  ACCEPTANCB- 
WAITBR. 

1.  Where  defendant  gave  an  option  on  cer- 
tain coal,  to  be  delivered  on  notice  in  writing 
of  an  election  to  take  the  same,  the  right  to 
receive  written  notice  could  be  waived  by  pa- 
rol. 

2.  Where  plaintiff  had  an  option  for  the  pur- 
chase of  certain  coal  from  defendant,  and,  un- 
der the  contract,  was  to  send  a  written  notice 
o(  the  acceptance  of  the  option,  and  he  sent 
sacb  a  notice  by  an  agent,  who  read  it  to  the 
vendor,  and  notified  him  that  it  would  be  serv- 
ed upon  him  on  the  date  fixed  for  its  accept- 
ance in  the  option,  a  statement  bv  the  vendor 
that  he  would  not  accept  the  notice,  and  that 
he  intended  to  keep  the  coal,  was  a  waiver  of 
farther  notice. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Bill  by  John  H.  Jones  against  Warren 
Sowers  for  specific  performance.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  McCOLLITM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN, 
MESTRBZAT.  and  POTTER,  JJ. 

R.  W.  Irwin  and  John.C.  Bane,  for  appel- 
lant A.  M.  Todd  and  J.  A.  Wiley,  for  ap- 
pellee. 

POTTER,  J.  This  is  a  bill  for  the  specific 
performance  of  a  contract  for  the  sale  of 
coaL  On  May  19,  1699,  the  defendant,  War- 
ren Sowers,  executed  and  delivered  to  J.  A. 
Ray  a  wrlttm  contract  for  the  sale  of  the 
Pittsburg  vein  of  coal,  underlying  a  tract  of 
ground  containing  some  200  acres.  He 
agreed  to  convey  the  coal,  by  good  and  suf- 
ficient deed,  clear  of  Incumbrances,  provided 
that  on  or  before  March  19,  1900,  the  said 
Ray  gave  him  notice  in  writing  of  his  elec- 
tion to  take  and  accept  the  said  coal,  and 


paid  him  therefor  the  sum  of  |20  per  acre 
upon  the  delivery  of  the  deed  and  confirma- 
tion of  tttie.  The  course  of  events  with  refer- 
ence to  the  acceptance  of  this  option  is  set 
out  by  the  court  below  in*  the  third  and  fourth 
findings  of  fact,  as  follows:  "(3)  Sometime 
In  February,  1900,  J.  A.  Ray  elected  to  pur- 
chase the  coal  described  in  said  written  con- 
tract, and,  as  expressive  of  that  election, 
signed,  at  his  office,  in  Pittsburg,  Pennsyl- 
vania, a  writing,  which  is  in  words  and  fig- 
ures set  out  below,  and  sent  the  same  to 
John  Closser,  a  justice  of  the  peace,  who 
resides  in  this  county  near  the  residence  of 
Warren  Sowers,  with  directions  to  serve  the 
same  upon  him.  Copy  of  notice:  'March  19, 
1900.  To  Warren  Sowers:  I  hereby  notify 
you  that  I  elect  to  take  the  coal  underlying 
your  farm  with  mining  and  other  rights  and 
privileges  optioned  to  me.  J.  A.  Ray.'  (4) 
In  the  latter  part  of  February,  1900  (twenty 
days  or  more  before  the  expiration  of  the 
option  to  purchase  given  In  said  written  con- 
tract of  date  May  19,  1899),  John  Closser, 
having  received  this  written  notice,  visited 
Warren  Sowers  at  his  residence  to  get  title 
papers  preparatory  to  making  an  abstract  of 
title,  and  at  that  time  told  him  that  his  coal 
had  been  accepted,  and  read  over  to  him  the 
written  acceptance  signed  by  J.  A.  Ray,  set 
out  in  the  third  finding,  of  fact  supra,  and 
fully  explained  the  matter  to  him,  and  also 
told  him  that  he  would  be  back  again  on  the 
day  the  notice  was  dated  (March  19,  1900), 
to  formally  serve  it  on  him,  when  the  de- 
fendant said  he  would  not  be  at  home,  and 
said  he  would  not  let  his  coal  go.  He  fur- 
ther said  that  he  would  not  accept  notice,  and 
that  he  should  not  serve  it  on  him  then;  that 
he  would  be  away  on  March  19,  1900,  the 
day  the  ten  months'  option  expired."  After 
finding  other  facts,  the  court  reached  the 
following  conclusion  of  law:  "That  J.  A.  Ray 
before  March  19,  1900,  elected  to  take  and 
accept  the  coal  in  question  as  provided  in 
tiie  written  contract  of  date  May  19,  1890, 
and  of  this  the  defendant  had  legal  notice, 
so  that  the  coutract  of  May  10,  1809,  became 
a  binding  contract  for  the  sale  of  said  coal 
by  the  defendant  to  J.  A.  Ray,  his  heirs  or 
assigns."  And  he  further  found  that  the 
plaintiff  was  entiUed  to  a  decree  of  specific 
performance. 

It  is  contended  on  behalf  of.  the  appellant 
that  the  notice  of  an  election  to  purchase  the 
coal  was,  under  the  terms  of  the  contract, 
to  be  a  written  notice,  and  that  It  could  only 
be  served  by  giving  to  Warren  Sowers  a 
written  copy  thereof.  If  the  defendant  had 
simply  stood  upon  the  letter  of  the  agree- 
ment, and  if  there  had  been  nothing  in  his 
conduct  to  show  that  he  Intended  to  dispense 
with  the  requirement  of  a  written  notice, 
or  that  he  intended  to  prevent  the  perform- 
ance of  the  contract,  he  would  be  In  a  po- 
sition to  question  whether  the  admitted  facts 
as  to  the  service  of  notice  upon  him  of  the 
acceptance  of  the  contract  showed  a  strict 
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compliance  with  its  terms.  But  the  conduct 
of  the  def«idant,  as  ontlined  In  the  flnoings 
of  fact  by  the  court,  was  snch  as  amounted 
to  a  waiver  of  his  right  to  receive  any  other 
notice  than  that  which  was  serred  upon  blm 
in  the  latter  part  of  February.  At  that  time 
the  agent  of  the  other  party  to  the  agreement 
proposed  to  return  upon  March  19th  and 
serve  upon  the  defendant  a  written  notice 
of  acceptance,  In  literal  compliance  with  the 
terms  of  the  contract  The  defendant,  how- 
ever, capriciously  and  arbitrarily  refused  to 
accept  any  such  notice,  and  said  that  he 
would  not  let  his  coal  go.  How  could  there 
be  any  more  positive  or  definite  relinquish- 
icent  of  his  right  to  further  notice?  There 
U  no  reason  why  the  right  to  receive  written 
notice  may  not  be  waived  by  parol.  We  are 
not  aware  of  any  principle  of  public  policy 
or  of  any  enactment  of  positive  law  which 
would  prohibit  such  a  waiver.  "A  waiver 
may  be  evidenced  by  express  agreement,  or 
by  declarations  and  conduct  from  which  a 
fair  Implication  of  it  arises."  Smith  v.  Sny- 
der, 168  Pa.  541,  82  Ati.  64.  Having  ex- 
pressed his  intention  of  repudiating  the  con- 
tract, and  having  declined  to  receive  any 
further  or  written  notice  of  acceptance,  it 
would  be  unconscionable  to  now  allow  the 
appellant  to  claim  any  benefit  from  his  re- 
fusal to  itermlt  literal  compliance  with  the 
terms  of  the  agreement  as  to  notice.  "A 
party  who  dispenses  with  or  prevents  per- 
formance of  a  contract  cannot  take  advan- 
tage of  the  nonperformance  by  the  other." 
Grove  ▼.  Donaldson,  15  Fa.  128. 

The  assignments  of  error  are  all  overruled, 
and  the  decree  of  the  court  below  for  spe- 
dflc  performance  of  the  contract  is  afilrmed, 
and  this  appeal  is  dismissed,  at  the  cost  of 
appellant. 


COVERT  et  al.  v.  PITTSBUBO  ft  W.  BY. 
CO.  et  al. 

(Supreme  C!onrt  of  Pennsylvania.    Jan.  6, 
ld03.) 

RAILROADS— ADYBSSB  POSSBSSIOI«-<nTLB  TO 
LAND. 

1.  Where  a  railroad,  having  the  riKht  to  ex- 
ercise eminent  domain,  took  land  as  a  pur- 
chaser from  one  holding  adverse  possession,  its 
title  became  good  when  the  combined  adverse 
possession  of  the  railroad  company  and  its 
grantor  exceeded  21  years. 

Appeal  from  superior  court. 

Action  by  Hezeklah  Covert  and  K  M.  Cov- 
ert against  the  Pittsburg  &  Western  Railway 
Company  and  Thomas  M.  King,  receiver. 
Judgment  for  plaintiffs  was  affirmed  by  the 
superior  court,  and  defendants  appeaL  Re- 
versed. 

The  evidence  tended  to  show  that  the  land 
In  dispute  was  a  strip  of  land  which  the  de- 
fendant claimed  as  a  portion  of  its  right  of 
way  under  a  deed  from  a  mere  intruder  on 
the  land.  The  trial  Judge  refused  to  instruct 
Otat  the  railroad  company  could  tack  Its 


possession  to  the  possession  of  Its  grantor, 
and  thus  acqulie  a  good  title  by  21  yean'  ad- 
verse poBsesdon. 

Argued  before  McOOLLUM,  C.  X,  and 
MITCHELXs  DEAN,  FELL,  BROWN,  MES- 
TBEZAT,  and  POTTER,  JJ. 

R.  P.  Scott,  for  appellants.  John  H.  Wil- 
son, Lev  McQulstion,  and  J.  0.  Vanderlin, 
for  appellees. 

BBOWN,  J.  The  single  question  raised 
here  is,  not  whether  a  railroad  company,  pos- 
sessing the  right  of  eminent  domain,  can  ac- 
quire titie  to  land  by  21  years'  adverse  poa- 
seaslon  of  it,  but  whether,  as  a  purchaser  of 
the  same  for  railroad  purposes  from  one  hold- 
ing adverse  possession,  its  titie  is  good.  If 
the  combined  adverse  possession  of  vendor 
and  vendee  exceeds  21  years.  The  appellant 
ofTered  testimony  tending  to  prove  that  John 
Winter  had  been  In  adverse  possession  of  the 
land  In  dispute  for  several  years  prior  to 
November  9,  1877,  when  he  entered  into  an 
agreement  with  the  railroad  company,  whose 
successor  the  appellant  became,  for  the  sale 
of  it  for  railroad  purposes.  The  agreement 
was  followed  by  a  deed  for  the  land  on  July 
23,  1879.  This  suit  was  brought  December 
8,  1897,  but  the  common  pleas  and  superior 
court  were  both  of  opinion  that  the  railroad 
company  could  not  avail  itself  of  the  act  of 
limitations  of  March  26,  1786,  even  If  the 
combined  adverse  ijossession  of  Winter,  its 
vendor,  and  Itself  had  been  of  the  character 
required  by  the  law,  and  bad  continued  for 
more  than  21  years.  The  trial  Judge  instruct- 
ed the  Jury  that,  "if  John  Winter  had  occu- 
pied and  had  possession  of  this  land  for 
twelve  years,  and  had  sold  to  some  person, 
not  a  corporation  like  a  railroad  company, 
and  that  person  had  held  nine  years  longer, 
then  the  titie  would  have  gone,  and  the  two 
possessions  would  have  come  together;  but 
our  law  does  not  give  a  railroad  company  that 
right  where  It  enters  unlawfully,  where  It 
enters  without  authority  of  law."  The  supe- 
rior court  seems  to  have  adopted  the  same 
view.  In  it  we  cannot  concur.  The  appel- 
lant is  not  claiming  a  right  of  way  ores  thf 
land  and  resisting  payment  of  damages  un. 
der  the  plea  of  the  statute  of  limitations. 
It  stands  upon  what  It  asserts  Is  Its  titie  to 
the  fee,  acquired  by  purchase.  Just  as  a  pri- 
vate person  might  have  acquired  the  land. 
We  need  not  consider  the  cases  holding  that 
a  railroad  company,  possessing  the  right  of 
eminent  domain,  cannot  set  up  adverse  pos- 
session for  the  statutory  period,  when  the 
real  owner  of  the  land  undertakes  to  assert 
his  rights  in  It  The  reason  that  adverse  pos- 
session cannot  be  set  up  in  such  a  case  is 
that  the  law  presumes,  when  a  railroad  com- 
pany takes  land  for  its  corporate  purposes.  It 
does  so  under  its  high  right  of  ranlnent  do- 
main, and  not  as  a  willful  trespasser,  whose 
trespass  may  grow  Into  a  titie.  Its  enjoy- 
ment of  the  easement  so  acquired  Is  upon 
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the  eondlUon  tbat  proper  compensation  to 
the  landowner  will  be  made  whenever  de- 
manded. The  law  regards  snch  occupancy 
of  the  land  as  by  Its  permission,  on  the  con- 
dition stated,  and  not  as  the  act  of  a  mere 
trespasser,  to  whom  statntes  of  limitations 
may  glTe  ri^ts.  The  simple  question  now 
before  as  Is  whether  a  railroad  company  may 
pnrchase  land  for  railroad  purposes  from  one 
whose  Inchoate  title  rests  upon  adverse  pos- 
session. 

If  Winter  had  owned  the  land  on  a  title 
by  deed.  It  would  not  be  contended  that  he 
could  not  have  sold  to  the  railroad  company, 
or  that  It  could  not  have  purchased  from 
him;  and  It  seems  to  be  conceded  that,  If  he 
had  been  In  adverse  possession  for  more  than 
21  years  on  November  9,  1S77,  or  July  28, 
1879,  the  railroad  company  would  have  taken 
a  good  title  from  him.  It  seems  to  be  still 
farther  conceded— and.  If  not.  It  Is  the  law— 
that  If  an.  Individual  had  purchased  from 
Winter  during  bis  adverse  possession  of  less 
than  21  years,  he  could  afterwards  count 
*Qch  possession  as  part  of  the  21  years  up- 
on which  he  could  safely  rely  as  his  title 
against  another  having  a  better  one,  but  lost 
by  delay  In  asserting  It  "I  have  no  manner 
of  donbt  that  one  who  enters  as  a  tres- 
passer, clears  land,  builds  a  house  and  lives 
In  It,  acquires  something  which  be  may  trans- 
fer to  another;  and,  if  the  possession  of  the 
twoh  added  together,  amounts  to  twenty-one 
years,  and  was  adverse  to  him  who  had  the 
legal  title,  the  act  of  limitations  will  be  a  bar 
to  his  recovery."  Tllgbman,  C.  J.,  In  Over- 
Add  V.  Christie,  7  Serg.  &  R.  173.  The  pur- 
chaser from  a  trespasser  may  tack  the  lat- 
ter's  adverse  possession  to  his  own,  so  as  to 
give  title  by  the  statute  of  limitations. 
Hnghs  ▼.  Pickering,  14  Pa.  297.  But  the 
contention  of  the  appellees  is  that,  though 
this  Is  the  law  as  to  others,  a  railroad  com- 
pany cannot  acquire  any  rights  from  a  tres- 
passer selling  his  Inchoate  title.  Why  not? 
The  reason  of  the  law  In  the  case  of  a  simple 
taking  by  a  railroad  company  possessing  the 
right  of  eminent  domain  does  not  exist  when 
It  becomes  a  purchaser,  and  "cessante  ratione 
legis,  cessat  lex."  What  Winter  sold  to  the 
railroad  company  was  all  he  could  convey  In 
the  land;  and,  whether  bis  title  was  good  oe 
bad,  the  law  permitted  him  to  transfer  It 
Overfleld  v.  Ohrlstle,  supra.  If  he  could 
transfer  It  to  an  Individual,  why  not  to  a 
cm^wratlon  possessing  the  power  to  purchase? 
It  Is  true  tbat  when  he  sold  he  conveyed  sim- 
ply a  sproating  title,  liable  to  be  cut  down  by 
the  holder  ot  the  better  one,  but  just  as  cer- 
tain not  to  be  felled  by  the  blow  of  any  man. 
If  allowed  to  spread  its  roots  and  fully  ma- 
tme  after  a  growth  of  21  years.  Such  was 
the  title  pnrchased  by  this  appellant,  and 
which  it  claims  should  now  shelter  it.  The 
risk  was  assumed  that  this  title  might  never 
become  perfect,  but  the  chances  were  also 
taken  that  to  the  years  of  Winter's  adverse 
of  tb«  land  the  company  might  be 


able  to  add  its  own  nnlntermpted  ones,  until 
21  of  them  would  stand  In  the  way  of  any, 
save  the  commonwealth,  who  should  attempt 
to  enter  upon  the  land.  If  the  testimony  of- 
fered by  the  defendant  was  to  be  credited 
by  the  jury,  the  railroad  company's  chances 
of  ultimately  acquiring  a  good  title  were  suc- 
cessfully taken,  and  the  fourth  point  submit- 
ted by  It  should  have  been  affirmed. 

The  Judgment  of  the  superior  court  is  re- 
versed, as  Is  that  of  the  court  below,  and  a 
venire  facias  de  novo  awarded,  that  on  an- 
other trial  the  view  herein  expressed  may  be 
followed. 


MILLEB  et  aL  V.  MAOKBT. 

(Sapreme  Court  of  Pennsylvania.    Jan.  6, 
1903.) 

TONDOR  AND  VBNDBB— BX-nnirSION  OF 
STRBBT— CONTRACT. 

1.  Plalntlfls  sned  to  compel  defendant  who 
had  laid  out  certain  lots  In  a  plan,  and  sold 
them  to  plaintiffs,  to  extend  the  street  ou  the 
plan  to  a  main  street  of  the  boronrh.  Defend- 
ant had  agreed  with  one  of  the  jriauitiffB  to  ex- 
tend the  street  when  it  became  possible,  but 
there  was  no  agreement  with  the  other  plain- 
tiffs. Defendant  had  concealed  no  material 
facts  and  made  uo  misrepresentations  on  the 
sale  of  the  lots.  Held,  that  th«  evidence  was 
insufficient  to  sustain  a  decree  compelling  de- 
fendant to  open  the  street  by  a  deflected  course 
over  a  lot  originally  conveyed  by  defendant  to 
another,  bat  afterwards  repurchased. 

Appeal  from  court  of  common  pleas,  But- 
ler county. 

Bill  by  Adam  Miller  and  others  against 
Sarah  Mackey  to  compel  the  opening  of  a 
street  Decree  for  plaintiffs,  and  defendant 
appeals.     Beversed. 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BBOWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

T.  C.  Campbell  and  A.  E.  Belber,  for  ap- 
pellant    H.  H.  Goucher,  for  appellees. 


FELL,  J.  In  1867  the  defendant  was  the 
owner  ot  a  tract  of  land  on  the  south  side 
of  Centre  avenue.  In  the  borough  of  Butler, 
which  she  laid  out  in  building  lots  fronting 
on  the  avenue  and  extending  south  160  feet 
to  an  alley  20  feet  wide.  In  1873,  after  she 
had  sold  all. these  lots,  she  laid  out  another 
tract  adjoining  the  first  on  the  south,  into 
lots,  with  streets  and  alleys.  On  the  plan 
of  this  tract  Walker  avenue  was  the  main 
street  It  was  40  feet  wide,  and  extended 
from  the  south  side  of  the  tract,  Intersecting 
cross-streets,  1,125  feet  to  the  alley  in  the 
rear  of  the  lots  first  laid  out  This  avenue 
was  at  an  angle  of  about  60  degrees  with 
Centre  avenue,  and  ended  at  the  alley  160 
feet  from  it  In  order  to  give  the  owners 
of  lots  on  Walker  avenue  a  better  means  of 
access  to  Centre  avenue  and  other  streets, 
the  alley  west  of  the  former  was  widened  to 
40  feet,  and  extended  to  Fullerton  street 
which  opened  into  Centre  avenue.    Walker 
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avenue  waa  opened,  and  lota  abutting  on  It 
were  sold  according  to  the  plan,  a  part  of 

the  description  of  each  lot  being:    "No. 

on  Mrs.  Mackey's  plan  of  lots."  In  1887  the 
defendant  purchased  from  Heniy  De  Wolfe 
a  lot  on  Centre  avenue,  which  she  had  be- 
fore owned  and  had  said  In  1867.  The  lot 
was  00  feet  wide  and  extended  back  to 
the  alley  opposite  the  end  of  Walker  avenue, 
but  was  not  in  line  with  it,  as  the  avenues 
were  not  at  right  angles.  The  extension  of 
Walker  avmue  in  a  straight  course  would 
take  the  smallei-  part  of  this  lot  and  the 
larger  part  of  two  lots  to  the  west,  not  then 
nor  now  owned  by  the  defendant 

In  the  bill  filed  it  was  alleged  that  the 
plaintiffs  purchased  lots  on  Walker  avenue 
In  reliance  on  the  promises  of  the  defendant 
to  open  the  avenue  through  to  Centre  ave- 
nue. This  averment  was  not  sustained  by 
the  testimony.  The  proofs  showed  that  at 
different  times  extending  over  a  period  of 
many  years,  the  defendant  had  told  persons, 
some  of  whom  afterwards  became  purchas- 
ers, that  she  intended  to  have  the  avenue 
opened  at  some  future  time.  Some  of  these 
statements  were  made  before  and  some  after 
she  purchased  the  De  Wolfe  lot,  but  with  a 
single  exception  there  was  no  agreement  with 
a  purchaser  to  extend  the  avenue,  but  mere- 
ly the  expression  of  an  intention  to  have  it 
opened  some  time  In  the  future.  To  some 
of  the  parties  she  said  that  she  did  not 
want  to  pay  all  the  expenses  of  opening  the 
avenue,  and  all  her  declarations  were  as  con- 
slstoit  with  an  intention  on  her  part  to  cause 
It  to  be  opened  by  the  borough  as  they  were 
with  an  Intention  to  do  it  at  her  own  cost. 
The  only  one  of  the  plaintiffs  with  whom  it 
is  found  by  the  court  that  an  agreement  was 
made  is  Andrew  Miller,  who  purchased  in 
1881,  after  the  defendant  had  become  the 
owner  of  the  De  Wolfe  lot.  He  testified: 
"I  asked  her  if  she  would  open  It  [the  street] 
if  I  purchased,  and  she  said  she  would  open 
it  through  to  Centre  avenue,  but  she  did  not 
know  whether  she  could  do  It  while  Mr. 
Keif  lived;  and  said  she  did  not  think  he 
would  lire  long,  as  be  was  an  old  man." 
Mr.  Keif  was  the  owner  of  a  lot  west  of  the 
De  Wolfe  lot,  the  larger  part  of  which  would 
be  taken  by  the  extension.  By  the  decree 
entered,  the  defendant  Is  ordered  to  open  and 
extend  Walker  avenue  of  a  width  of  40  feet 
over  and  across  the  west  side  of  the  De 
Wolfe  lot  to  Centre  avenue.  The  enforce- 
ment of  this  decree  will  deflect  the  street 
about  30  degrees  from  its  course,  and  require 
the  removal  of  a  house  occupied  by  the  de- 
fendant's tenants. 

We  find  no  ground  on  which  this  decree 
can  be  sustained.  There  was  not  an  actual 
dedication  of  the  De  Wolfe  lot  for  public 
use  as  a  street  The  defendant  never  agreed 
that  the  avenue  should  be  deflected  from  its 
course,  and  extended  through  this  lot  Her 
agreement  with  Andrew  Miller  was  to  have 
it  extended  in  t  straight  lln&    This  is  clears 


ly  and  munlstakably  indicated  by  her  state- 
ment to  him  that  she  did  not  know  whether 
she  could  open  the  street  during  the  lifetime 
of  the  owner  of  an  adjoining  lot  over  which 
the  street  would  pass.  The  dedication  of  the 
lot  did  not  result  by  implication  of  law  from 
the  sale  of  lots  on  Walker  avenue.  The  sale 
of  lots  on  this  avenue  implied  a  covenant 
with  the  purchasers  that  the  avenue  should 
forever  remain  open  as  a  public  thorough- 
fare, but  nothing  more.  It  was  then  (^pened 
and  connected  at  both  ends  with  the  system 
of  borough  streets.  In  order  to  make  a  bet- 
ter connection  at  the  south  end,  the  defend- 
ant had  widened  the  alley  to  the  full  width 
of  the  avenue  on  the  west  to  Fullerton  street 
The  avenue  was  complete,  and  its  length  and 
width  and  its  connections  with  other  streets 
all  appeared  on  the  plan  and  on  the  ground 
itself,  and  there  was  no  possible  reason  for 
the  implication  of  an  Intention  to  extend  It 
A  distinct  agreement  with  a  purchaser  to 
extend  the  avenue  through  the  De  Wolfe  lot 
might  be  enforced,  but  no  such  agreement 
was  made  with  any  of  the  plaintiffs.  The 
agreement  with  one  of  them— and  the  only 
agreement  shown^was  to  extend  the  avenue, 
without  a  change  of  its  course,  over  the 
property  of  others,  when  it  became  possible 
to  do  so.  With  the  other  plaintiffs  there 
was  no  agreement,  but  merely  the  statement 
of  an  intention  to  be  carried  into  effect  in 
the  indefinite  future.  In  the  sale  of  lots  to 
them  there  was  no  misrepresentation  or  con- 
cealment of  material  facts  which  would  give 
rise  to  an  equity  that  could  lie  enforced  In 
any  manner.  The  plan  which  entered  Into 
and  became  a  part  of  the  description  In  their 
deeds  showed  the  division  of  the  land  into 
lots,  streets,  and  alleys.  This  was  notice  to 
them.  Moreover,  they  had  knowledge,  and 
no  one  purchased  on  the  supposition  that  the 
defendant  owned  the  land  extending  on  the 
line  of  Walker  avenue  through  to  Centre 
avenue,  and  had  dedicated  it,  or  by  the  sale 
of  lots  was  then  dedicating  it  to  the  public 
use. 

The  decree  is  reversed,  and  the  bill  la  dis- 
missed, at  the  cost  of  the  appellees. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK 

V.  TENAN. 

(Supreme  Court  of  Pennsylvania.    Jan.  6^ 
ld03.) 

JTTDaMBNT— RBVBKSAL    ON   AFPBAI^-STRIK- 
INO  FROM  RECORD. 

1.  Where  the  Supreme  Court  has  declared  a 
judgment  against  an  executor,  foredosing  a 
mortgage,  void,  the  court  in  which  it  was  en- 
tered should  strike  tlie  judgment  and  all  th« 
proceedings  thereunder  from  the  record,  sothaf 
the  record  may  not  be  used  In  the  orphans' 
court  to  prevent  plaiutiS  In  the  judgment  from 
participatiuK  in  the  proceeds  of  a  fund  derived 
from  the  sale  of  the  real  estate  of  the  decedent 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 
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AcUon  by  ttae  Mntnal  Life  Inanrnnce  Com- 
pin;  ct  New  York,  for  use  of  Bobert  Bcott 
and  J.  B.  Tenan,  against  George  M.  Tenan, 
execator  of  Stephen  Smith,  with  notice  to  M. 
E  SteTenson,  terre-toiant.  From  an  order 
(tricking  off  the  Judgment,  M.  H.  Stevenson 
sppeala.    Affirmed. 

Tbe  conrt  below  filed  the  following  opin- 
ion: 

"We  have  no  doubt  that  the  Judgment 
entered  to  No.  57,  November  term,  1807,  ap- 
pearance docket,  and  tbe  ley.  fa.  Issued 
thereon  to  No.  92,  November  term,  1897,  are 
Toid,  and  that  the  sherllTB  sale,  and  the 
deed  he  gave  to  tbe  purchaser,  were  wlth- 
oat  legal  effect  If  this  Is  apparent  from 
the  Inspection  of  the  record,  we  have  no 
donbt  as  to  tbe  power  of  the  court  to  sum- 
marily strike  the  s^me  from  the  record,  as 
aomethlng  that  ought  not  to  be  there.  The 
only  question,  tben,  for  us  to  determine.  Is 
whether  or  not  the  record  shows  that  the 
lodgment  and  the  decree  of  this  court  ap- 
provtaig  the  sheriff's  special  return  are  void, 
or  not  There  can  be  no  dispute  as  to  what 
the  record  shows.  It  shows  a  default  Judg- 
ment entered  against  an  executor  for  want 
of  an  affidavit  of  defense.  .  And  tbe  only 
Question,  then,  to  determine,  Is  a  leg^al  one; 
and  that  Is,  la  such  a  Judgment  void— has  It 
any  legal  effect?  What  la  our  authority  for 
laying  It  Is   void? 

"In  tbe  appeal  reported  in  188  Pa.  239.  41 
Atl.  539,  tbe  Supreme  Court  say  of  this 
indigent:  'It  follows  that  the  Judgment  so 
entered  In  tbe  present  case  Is  a  void  Judg- 
ment and  must  be  set  aside.'  In  Tenan  v. 
Cain,  188  Pa.  242,  41  Atl.  B&4,  tbe  Supreme 
Court  say  of  this  Judgment:  'We  have  Just 
reTersed  that  Judgment  as  unauthorized  and 
Toid.  It  was  Incapable  of  supporting  an  ex- 
ecntion,'  etc.  In  Stevenson's  Appeal,  194  Pa. 
259,  45  Atl.  82,  tbe  Supreme  Court  say  of 
this  Judgment  and  the  proceedings  bad  there- 
on: 'The  Judgment  deed,  and  receipt  to  the 
sheriff  wer;?  all  legal  nullities,  and  possessed 
no  efficacy  whatever.'  With  these  declara- 
tions of  the  Supreme  Conrt,  we  thluk  there 
can  be  no  question  as  to  tbe  legal  effect  of 
tbe  Judgment  in  question.  If,  then,  tbe 
judgment  tbe  deed,  and  tbe  receipt  to  the 
sheriff  were  ail  'legal  nullities  and  possessed 
no  efficacy  whatever,'  why  should  they  re- 
main on  ttae  record?  The  answer  of  M.  H. 
Stevenson  to  tbe  motion  to  strike  off  tbe 
judgment  filed  avers  that  'the  sole  purpose 
of  tbe  present  motion  Is  to  prevent  him  from 
using  the  records  as  evidence  before  the 
auditor  appointed  to  pass  upon  exceptions 
and  make  distribution  In  the  matter  of  tbe 
account  of  Wm.  M.  Jackson,  administrator 
of  Stephen  Smith,  deceased,  and  he  suggests 
that  tbe  granting  of  said  motion  would  there- 
fore be  unfair  and  inequitable.'  Would  it 
not  be  nearer  tbe  mark  to  say  that  it  would 
be  imfalr  and  Inequitable  not  to  grant  tbe 
motion?  If  this  court  finds  on  its  records 
a  Judgment  and  proceedings  thereon  that 


are  legal  nullities  and  possessed  of  no  effica- 
cy whatever,'  In  the  opinion  of  the  Supreme 
Court,  and  that  the  record  of  the  Judgment 
and  of  the  proceedlngrs  thereon  Is  about  to 
be  used  as  evidence  In  another  court,  where 
there  might  be  some  question  whether  or 
not  It  could  be  attacked  collaterally,  why 
should  not  this  be  a  reason  to  move  this 
court  to  purge  its  records?  Why  should  this 
conrt  withhold  Its  band  in  this  matter,  to 
allow  M.  H.  Stevenson  to  offer  In  evidence 
in  tbe  orphans'  court  a  record  which  has 
already  been  adjudged  by  tbe  Supreme  Court 
not  only  a  nullity,  but  not  competent  evi- 
dence to  establish  the  claim  which  be  seeks 
to  establish  In  the  orphans'  coturt?  We  there- 
fore hold  that  the  Judgment  entered  to  No. 
67,  November  term,  1897,  and  all  the  pro- 
ceedings under  it,  are  a  nullity,  and  that 
the  motion  to  strike  off  should  prevail,  and 
that  tbe  respondent,  in  his  answer,  has  not 
shown  any  Just  groimd  for  our  delaying  tbe 
entry  of  tbe  decree  asked  for  imtll  be  can 
use  tbe  record  as  it  now  stands  as  evidence 
in  tbe  orphans'  conrt. 

"Of  course,  if  we  were  to  assnme  tliat 
James  B.  Tenan  bad  been  actually  paid  bis 
mortgage  debt,  and  that  the  estate  of  Ste- 
phen Smith  owed  him  nothing,  and  that  he, 
by  the  sheriff's  sale,  was  trying  to  collect 
a  debt  not  honestly  due  him,  there  might  be 
some  force  in  the  suggestion  that  it  would 
be  Inequitable  for  this  cotirt  to  grant  tbe 
motion  to  strike  off  the  approval  of  the  sher- 
ItCa  special  return.  But  we  can  make  no 
such  assumption.  On  the  contrary,  tbe  fact 
that  the  estate  of  Stephen  Smith  owes  James 
B.  Tenan  this  mortgage  debt  has  been  ad- 
judicated, and  there  Is  no  claim  that  he  was 
paid  the  money  covered  by  the  receipt  which 
he  gave  tbe  sheriff.  But  more  than  this, 
this  very  money  for  distribution  In  the  or- 
phans' court,  referred  to  In  the  respondent's 
answer,  was  ordered  paid  to  the  executor  of 
the  will  of  Stephen  Smith,  that  he  might 
pay  it  to  James  B.  Tenan  In  discharge  of  his 
debt  It  may  be,  as  stated  in  tbe  answer, 
that  the  respondent  has  been  put  to  expense, 
by  reason  of  this  sherlfTs  sale,  in  preparing 
his  paper  books  for  the  Supreme  Court  in 
the  cases  that  reached  there,  by  a  blander 
or  inadvertence  of  this  court  in  entering 
this  Judgment;  but  if,  in  place  of  giving 
notice  to  bidders  at  tbe  sheriff's  sale  that 
the  purchaser  would  take  no  title,  be  had 
come  Into  this  court  and  called  our  attention 
to  the  blunder  we  had  made  In  entering  the 
default  Judgment  we  would  certainly  have 
quashed  the  writ  of  lev.  fa.,  and  tben  struck 
the  Judgment  from  tbe  record,  and  there 
would  have  been  no  expense  for  him  to  hitve 
paid.  Decrees  for  default  judgments  are  al- 
ways prepared  by  counsel,  and  are  handed 
up  and  signed  on  motion  day  without  much 
examination;  and,  as  our  coiut  rules  provide 
for  their  being  opened  or  stricken  off  ou 
cause  shown,  the  election  is  with  the  party 
dissatisfied  with  tbe  Judgment  to  pursue  ei- 
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tber  course,  and  we  have  no  criticism  to 
make  of  the  course  the  respondent  chose 
to  take.  We  only  say  that  he  cannot  charge 
the  expenses  Incurred  to  the  unconscionable 
conduct  of  James  B.  Tenan.'  He  should  ei- 
ther charge  them  to  the  Inadvertence  of  the 
court  In  signing  the  decree  for  the  default 
Judgment,  or  to  his  not  calling  the  attention 
of  this  court  to  the  slip  It  bad  made,  before 
the  sheriffs  sale  was  made. 

"And  now,  June  26,  1902,  the  motion  of 
James  B.  Tenau  herein  filed,  an  answer 
thereto  of  M.  H.  Stevenson  came  on  to  be 
beard,  and  was  argued,  whereupon,  upon  due 
consideration,  it  is  ordered,  adjudged,  and 
decreed  that  the  Judgment  of  this  court  en- 
tered at  Na  S7,  November  term,  1897,  and 
that  the  decree  of  this  court  of  date  Novem- 
ber 12,  1897,  approving  the  sheriff's  special 
return  on  levari  facias,  issued  to  No.  92,  No- 
vember term,  1897,  on  said  Judgment,  which 
decree  is  In  these  words,  to  wit,  'And  now, 
Noyem,ber  12,  1897,  the  within  return  pre- 
sented' and  read  in  open  court,  and.  there 
being  no  objections,  the  same  is  approved, 
and  the  sheriff  Is  directed  to  present,  for 
acknowledgment,  the  deed  to  James  B.  Ten- 
an,' be,  and  the  same  are  hereby,  stricken 
from  the  records  of  this  court  as  'legal  nulli- 
ties and  possessed  of  no  efficiency  what- 
ever." " 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BEOWN,  MES- 
TBEZAT,  and  POTTER,  JJ. 

M.  H.  Stevenson,  for  appellant.  A.  M. 
Todd  and  J.  A.  Wiley,  for  appellee. 

MESTREZAT,  J.  This  was  an  application 
in  the  court  below  to  vacate  and  strike  off 
the  Judgment  entered  against  an  executor  for 
want  of  an  affidavit  of  defense,  and  to  va- 
cate the  decree  of  the  court  approving  the 
sheriff's  special  return  of  sale  on  the  levari 
facias  issued  on  said  Judgment.  The  learned 
Judge  granted  the  motion,  and  struck  from 
the  records  the  Judgment  and  decree,  as  being 
"legal  nullities  and  possessed  of  no  efficiency 
whatever."  On  three  separate  appeals  to 
this  court.  In  litigation  involvtaig  the  validity 
of  the  Judgment,  we  have  declared  it  void 
and  of  no  efficacy  whatever.  We  have  also 
held  that  the  deed  and  the  receipt  of  the 
sheriff  by  the  lien  creditor  were  likewise  of 
no  force  or  validity.  "The  sheriff's  sale  un- 
der the  Judgment,"  says  Chief  Justice  Green 
in  Smith's  Estate,  194  Pa.  259,  45  Aa.  82, 
"was  a  void  sale,  and  the  deed  to  the  pur- 
chaser was  a  void  deed.  It  not  only  confer- 
red no  title;  it  was  a  legal  nullity.  In  other 
words,  the  Judgment  and  all  the  subsequent 
proceedings  were  the  same  as  if  they  had 
never  taken  place.  They  had  no  existence  in 
any  manner  which  the  law  could  or  would 
recognize."  Such  was  the  opinion  of  this 
court,  after  deliberate  consideration,  ui>on 
the  validity  of  the  Judgment  and  subsequent 
proceedings  on  the  scire  facias  Issued  on  the 


mortgage.  Regarding  this  opinion  as  author 
itatlve,  the  learned  trial  Judge  struck  from 
the  record  the  proceedings  to  foreclose  the 
mortgage.  His  opinion  thorouglily  Justifies 
his  action.  There  can  be  no  sufficient  rea- 
son assigned  why  a  Judgment  or  proceeding 
adjudged  by  this  court  to  be  void  and  of  no 
legal  effect  should  be  permitted  to  remain  on 
the  record  of  the  court  of  first  instance.  Un- 
til it  is  stricken  from  the  record,  and  its 
Invalidity  thus  declared.  It  can  and  may  be 
enforced  by  the  same  or  another  tribunaL 
Thus  the  records  of  the  court  may  be  used 
as  evidence  to  enforce  a  claim  which  this 
court  declares  to  have  no  legal  existence,  or 
to  defeat  a  claim  which  is  Justly  and  equi- 
tably due.  Here  the  correction  of  the  record 
was  resisted  by  the  appellant  in  order  that 
be  might  use  it  to  prevent  the  allowance  of 
the  appellee's  claim  by  ad  auditor  appointed 
to  distribute  a  fund  In  another  court  So 
long  as  the  record  of  the  common  pleas  show- 
ed a  satisfaction  of  the  claim,  the  orphans' 
court  could  not  allow  it  to  participate  in  the 
distribution  of  a  fund  arising  from  the  sale 
of  the  debtor's  real  estate.  The  Judgment 
and  proceeding  thereon,  declared  by  this 
court  to  be  void  and  of  no  legal  efficacy 
whatever,  would  therefore  prevent  the  ap- 
pellee from  enforcing  the  payment  of  bis 
claim  out  of  the  fund  for  distribution.  The 
necessity  for  correcting  the  record  la  there- 
fore apparent,  and  the  learned  court  below 
was  entirely  right  in  granting  the  motion  for 
that  purpose. 
The  decree  is  affirmed. 


In  re  SMITH'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jan.  S, 
1903.) 

ADMINISTRATION— PRESBNTATION  OP  CLAIMS. 

1.  Where  the  Supreme  Court  has  declared  a 
Judgment  void,  and  the  court  of  common  pleas 
has  stricken  it  off,  and  all  proceedings  thereun- 
der, iucludlDg  a  sale  of  the  mortgaged  premises 
to  the  mortgagee,  the  latter  may  subsequently 
present  his  claim  In  the  orphans  court,  on  dis- 
tribution of  the  proceeds  of  the  sale  of  the 
mortgagor's  estate. 

Appeal  from  orphans'  court,  Washington 
county. 

In  the  matter  of  the  accounting  of  William 
M.  Jackson,  administrator  of  Stephen  Smith, 
deceased.  From  a  decree  overruling  excep- 
tions to  the  auditor's  report,  M.  H.  Steven- 
son appeals.    Affirmed. 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN,  MES- 
TREZAT, and  POTTER,  JJ. 

M.  H.  Stevenson,  pro  se.  A.  M.  Todd  and 
J.  A.  Wiley,  for  appellee. 

MESTREZAT,  J.  The  allowance  of  th» 
claim  of  J.  B.  Tenan  to  participate  in  tbc 
fund  for  distribution  was  resisted  by  the  ap- 
pellant on  the  ground  that  it  had  been  pala 
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Vy  the  Judgment  and  proceedings  thereon  on 
the  scire  facias  on  the  mortgage  at  No.  57, 
November  term,  1899,  of  the  coort  of  com- 
mon pleas  of  Washington  county.  At  the 
Instance  of  Tenan,  however,  prior  to  the  al- 
lowance of  his  claim  by  the  orphans'  court, 
the  common  pleas  struck  from  Its  records 
said  Judgment  and  the  decree  approving  the 
sheriff's  special  return  on  the  levari  facias 
Issned  on  the  Judgment,  and  the  action  of 
that  court  has  this  day  been  aflSrmed  by  this 
court  54  Atl.  172.  It  therefore  follows  that 
Tenan's  claim  was  properly  allowed  out  of 
the  fond  for  distribution  by  the  orphans' 
court  This  court  so  held  in  an  exhaustive 
opinion  by  the  late  Chief  Justice  Oreen  in 
Smith's  Estate,  194  Pa.  259,  45  Atl.  82.  The 
right  of  the  appellee  to  have  payment  of  his 
claim  from,  the  estate  of  Stephen  Smith,  de- 
ceased, was  adjudicated  in  that  case,  and,  for 
the  reasons  given  In  the  opinion,  this  decree 
must  be  affirmed.  It  is  time  that  litigation 
arising  oat  of  the  settlement  of  this  estate 
should  cease.  E^ht  years  of  persistent  effort 
in  the  courts  of  Washington  county  and  In 
this  court  should  afford  ample  opportunity 
to  have  the  rights  of  the  Interested  parties 
fully  and  finally  determined.  "Interest  re- 
publics ut  sit  finis  lltinm." 
The  decree  is  affirmed. 


VANKIBK  et  aL  V.  PATTBRSON  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  8, 
1903.) 

RBS  JUDICATA. 
1.  Where  an  owner  of  land,  who  has  given 
•n  option  ot  sale,  sues  to  have  the  option  set 
aside  for  default,  aud  the  case  has  been  tried 
OD  the  merits,  and  a  decree  rendered  against 
the  complainant,  the  controversy  is  res  judica- 
ta, and  on  petition  for  an  Issue  to  quiet  title 
under  Act  June  10.  1893  (P.  L.  415),  where 
the  answer  shows  that  the  controversT  has 
been  adjudicated,  the  Issue  is  properly  denied. 

Appeal  from  court  of  common  pleas,  Oreene 
county;  Crawford,  Judge. 

Action  by  Edward  Yanklrk  and  another 
against  3.  Q.  Patterson  and  another.  From 
an  order  refusing  an  issue,  plaintiffs  appeal. 
Affirmed. 

The  following  is  the  opinion  of  the  court 
below: 

'^he  petitioners  for  this  rate  are  asking 
for  an  issue  under  the  act  of  June  10,  1893 
(P.  L.  41.5),  to  try  a  matter  already  adjudi- 
cated between  themselves  and  the  res{)ond- 
ents.  A  bill  in  equity  was  filed  in  this  court 
some  time  since  by  the  petitioners,  asking 
for  the  surrender  and  cancellation  of  a  con- 
tract for  the  sale  of  the  Pittsburg  or  River 
vein  of  coal  in  and  under  the  petitioners'  land 
In  Morgan  township,  this  county.  To  this 
bill  the  respondents  answered,  and  the  case 
was  beard  in  regular  order,  and  followed 
with  a  decree  dismissing  the  bill  at  plain- 
'  tiff's  cost.  The  case  was  then  carried  on 
appeal  to  the  Supreme  Court,  where  the  de- 


cree of  this  comrt  was  affirmed.  See  Van- 
kirk  V.  Patterson,  201  Pa.  90,  60  Ati.  960. 
The  question  detwmlned  there  was  whether 
or  not  the  sale  of  the  coal  was  made  under 
the  optional  contract  referred  to  in  this  peti- 
tion. It  was  held  that  tb«  contract  was 
binding,  and  that  the  respondents  had  not 
forfeited  their  rights  under  it  Thus  the 
subject-matter  sought  to  be  brought  up  by 
this  rule  is  res  adjudlcata.  Neither  this  nor 
the  appellate  court  undertook  in  that  proceed- 
ing to  say  whether  or  not  the  act  of  June 
10,  1893,  was  applicable  to  a  case  of  this 
kind,  as  that  question  was  not  raised.  My 
own  view  is  that  that  act  was  only  Intended 
to  apply  where  one  not  in  possession  of  land 
disputes  or  denies  the  right  of  title  or  right 
of  possession  of  the  person  or-  persons  in 
possession  claiming  to  bold  the  same  by  right 
of  title.  In  short,  the  object  ot  the  Legis- 
lature was  to  provide  a  simple  and  speedy 
remedy  to  quiet  title  where  adverse  claims 
of  title  were  being  dsserted  against  the  par- 
ty In  possession.  It  was  not  intended  to 
abolish  or  supersede  equity  procedure,  or  the 
existing  remedies  for  the  determination  and 
enforcement  of  contracts.  One  who  puts  on 
record  a  contract  of  sale,  or  an  optional 
agreement  which  he  may  make  absolute  as  a 
contract  of  sale,  is  not  thereby  setting  up 
on  adverse  title  or  right  against  his  vendor 
in  possession.  He  is  simply  giving  con- 
structive notice  of  his  contractual  relations 
under  which  he  may  become  the  owner  of 
that  title.  In  truth,  he  affirms  the  title  when 
be  is  willing  to  step  in  and  pay  for  it  He 
claims  by  and  through  his  vendor's  title,  and 
not  adversely  to  It.  I  cannot  think  the  act 
of  1803  was  meant  to  cover  a  case  of  this 
character.  But  whether  It  was  or  not  would 
not  help  the  petitioners  now.  They  elected 
to  come  into  a  court  of  equity,  and  prosecut- 
ed their  case  there  on  its  merits  to  final 
judgment  in  the  court  of  last  resort.  While 
that  judgment  stands,  they  cannot  be  heard 
In  a  different  proceeding  in  this  court  on  the 
same  facts.  The  rule  will  therefore  be  dis- 
charged." 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

James  E.  Sayers  and  H.  J.  Ross,  for  ap- 
pellants. A.  F.  Sllveus  and  Willis  F.  Mc- 
Cook,  for  appellees. 

MITCHELL,  J.  In  UUom  v.  Hughes,  54 
Atl.  23,  It  is  held  that  a  controversy  between 
vendor  and  vendee  as  to  compliance  or  de- 
fault by  the  latter  In  regard  to  the  terms  of 
an  option  may  be  the  subject  of  a  remedy 
by  rule  and  issue  under  the  act  ot  June  10, 
1893  (P.  L.  415).  But  it  was  also  there  held 
that  the  act  did  not  supersede  pr  affect  any 
of  the  former  remedies,  but  only  supplied 
one  that  was  cumulative  or  additional.  While, 
therefore,  the  controversy  set  up  by  the  pe- 
tition  In  the   present  case   la  prima   fade 
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wlthlB  the  statute,  yet  there  is  nothing  In 
the  act  or  In  the  construction  given  to  it  In 
UUom  ▼.  Hughes  to  prevent  the  application 
of  the  general  rule  of  res  adjudlcata.  Where 
there  are  concurrent  remedies,  a  trial  on  the 
merits  In  any  one  of  them  Is  conclusive  of 
the  controversy  In  aU  the  others.  Such  was 
the  case  here.  The  present  petitioners  filed 
a  bill  on  the  equity  side  of  the  court  to  have 
the  option  set  aside  for  default  by  the  de- 
fendant The  case  was  heard  on  the  merits, 
and  a  decree  made  against  tiie  plaintiffs. 
Vanklrli  v.  Patterson,  201  Pa.  90,  50  Atl. 
966.  The  Issue  was,  the  same  that  was 
sought  to  be  raised  again  by  the  present 
petition,  and  the  court  was  right  In  holding 
the  decree  a  bar  on  the  ground  of  res  ad- 
Judlcata. 

It  Is  argued  by  appellants  that  the  Issue 
should  have  been  awarded,  and  the  question 
of  the  former  decision  raised  by  plea,  and 
Del.  &  Hudson  Canal  Co.  v.  Genet,  169  Pa. 
343,  32  Atl.  559,  Is  cited  in  support.  In  that 
case  it  was  said:  "And  if  It  should  turn 
out  at  the  trial  that  the  dispute  was  not 
over  facts,  but  over  the  law  resulting  from 
them,  this  would  not  affect  the  remedy  any 
more  than  It  would  affect  an  equitable  eject- 
ment. The  right  to  the  Issue  having  been 
shown  by  the  possession  and  the  denial  of 
title,  the  issue  goes  on  to  trial  on  the  facts 
and  the  law,  as  in  other  cases."  Bnt  it  was 
not  meant  that  the  court  must  go  through 
the  vain  form  of  awarding  an  Issue  where 
the  facts  before  it  show  that  there  is  no 
dispute  now  existing.  The  argument  proves 
too  much,  for,  if  pushed  to  its  logical  con- 
clusion. It  would  compel  the  court  to  grant 
an  Issue,  although  a  similar  Issue  had  al- 
ready been  granted,  tried,  and  determined. 
In  the  present  case  the  answer  set  up  the 
prior  adjudication  of  the  same  cause  of  ac- 
tion. There  was  no  denial  of  the  identity 
of  the  Issue  asked  with  tliat  already  ad- 
judicated. All  the  facts  appeared  undisput- 
ed on  the  record,  and  the  court  was  as  fully 
In  position  to  render  Judgment  as  it  would 
have  been  with  the  case  before  a  Jury  on  the 
plea  of  former  adjudication.  Had  there  been 
a  replication  raising  any  question  of  fact,  or 
had  the  facts  not  appeared  affirmatively  on 
the  record,  the  case  would  have  been  differ- 
ent, and  would  then  have  been  proper  for 
an  issue,  even  though  at  the  trial  It  should 
turn  out,  as  said  In  Canal  Co.  v.  Genet,  that 
the  real  question  in  dispute  was  one  of  law 
only. 

Judgment  affirmed. 


BROCK  V.  BROTHERHOOD  AGO,  00. 

(Supreme  Court  of  Vermont.    Washington. 
March  6,  1903.) 

LIFE  INSURANCE— HAZARDOUS  OCCUPATIONS- 
CATTLE  TENDER— MEANING  OP  TERM— AM> 
BIOUOUS  GIBUSES— RULE  OF  CONSTRUCTION. 

1.  Where   a    life    insurance    policy    provided 
that,  if  the  holder  should  be  killed  while  en- 


gaged in  an  occupation  classed  by  the  company 
as  more  hazardous  than  that  written  in  the 
policy,  the  amount  of  recovery  should  be  di- 
minished, and  the  occupation  of  "cattle  shii>- 
per  and  tender  in  transit"  was  so  dassed,  the 
term  did  not  include  tender  of  horses  in 
transit. 

2.  The  rule  that  members  of  a  mutual  life 
insurance  company  are  charged  with  knowl- 
edge of  its  by-laws  does  not  require  that  such 
companies  be  excepted  from  the  rule  that  am- 
biguous clauses  in  an  insurance  contract 
should  be  construed  strictly  against  the  insurer. 

Exceptions  from  Washington  county  court 
Special  assumpsit  by  James  W.  Brock,  aa 
administrator  of  Fred  W.  Frink,  deceased, 
against  the  Brotherhood  Accident  Company. 
From  a  Judgment  for  the  plaintiff,  the  de- 
fendant brings  exceptions.  Affirmed.  De- 
fendant's motion  for  reargument  overruled. 

Argued  before  ROWBLL,  C.  J.,  and  TY- 
LER, MUXSON,  WATSON,  STAFFORD,  and 
HASELTON,  JJ. 

Dillingham,  Huse  ft  Howland  and  H.  W. 
Kemp,  for  plaintiff.  George  W.  Wing  and 
John  H.  Senter,  for  defendant 

MUNSON,  J.  The  plaintiff's  intestate  was 
insured  as  a  barber  proprietor,  not  working. 
The  policy  provided  that  if  the  holder  should 
be  fatally  injured  "while  temporarily  or  oth- 
erwise engaged  in  or  exposed  to  a  hazard 
pertaining  to  an  occupation  or  employment 
classed  by  the  company  as  more  hazardous" 
than  that  written  upon  the  policy,  the  com- 
pany's liability  should  be  only  that  "provided 
for  the  class  in  which  such  more  hazardous 
occupation  or  exposoie  is  rated  in  the  man- 
ual of  the  company."  The  occupation  of 
"cattle  shipper  and  tender  in  transit"  is  rated 
in  the  manual  as  more  hazardous  than  that 
for  which  the  deceased  was  Insured.  The 
deceased  was  killed  while  travelhig  in  a  box 
car  in  charge  of  a  horse  In  transit  If  this 
employment  is  not  classed  In  the  manual  as 
more  hazardous  than  the  Insured's  usual  oc- 
cupation, this  alone  will  deprive  the  company 
of  the  benefit  of  the  clause  relied  upon,  and 
it  will  not  be  necessary  to  consider  the  ques- 
tion presented  by  the  further  facts  contained 
in  the  agreed  statement  So  the  question  for 
determination  is  whether  the  term  "cattle," 
as  used  In  defendant's  policy,  should  be  con- 
strued to  include  horses.  Lexicographers 
give  the  word  two  meanings— one,  restricted 
to  domestic  bovine  animals;  the  other,  cover- 
ing any  live  stock  kept  for  use  or  profit  The 
first  Is  ordinarily  given  as  its  common  mean- 
ing; the  second,  as  a  special  signification, 
less  frequent  now  than  formerly.  The  mean- 
ing of  the  word  has  come  in  question  in  a 
few  reported  cases,  in  Brown  v.  Bailey,  4 
Ala.  413,  it  was  held  that  a  declaration  for 
an  injury  to  cattle  was  not  supported  by  evi- 
dence of  an  Injury  to  mules,  as  the  term  did 
not,  in  common  parlance,  include  mules.  In 
Decatur  Bank  v.  Bt  Louis  Bank,  21  Wall. 
284,  22  L.  Ei.  560,  the  question  arose  upon 
the  plalntiflTs  guaranty  of  a  dealer's  drafts 

f  it.  Sea  Iniuranca,  vol.  28,  Cent  Dig.  |  UTfli 
Digitized  by  CjOOQIC 


Vt) 


SCOYILLE  T.  BROCK 


177 


against  ahlpments  ot  cattle,  and  It  was  held 
^hat  bogs  were  Included  In  tbe  term  "cattle." 
The  court  referred  to  several  ElngUsh  cases 
where  the  word  was  given  its  broader  signifi- 
cation, as  showing  that  this  meaning  was  per- 
missible, and  considered  that  this  shonld  be 
taken  as  the  meaning  of  the  parties,  In  view 
of  tbe  puriMise  of  the  contract  and  the  course 
of  dealing  apparent  from  the  evidence.  In 
rases  Involving  the  construction  of  statutes 
relating  to  fences,  it  seems  generally  to  have 
been  held  that  the  word  applies  to  all  domes- 
tic quadrupeds.  5  A.  &  E.  Ency.  Law  (2d 
Ed.)  771.  But  In  Enders  v.  McDonald,  5  Ind. 
App.  297,  31  N.  E.  1056,  where  a  statute  of 
tills  character  was  considered,  the  court 
reached  a  contrary  conclusion;  saying  that 
the  word,  In  Its  ordinary  sense,  as  used  in  this 
country,  meant  only  beasts  of  the  bovine 
genus.  It  Is  certain  that  In  this  country  the 
word  "cattle"  is  not  ordinarily  used  as  In- 
cluding horses,  and  It  should  not  be  construed 
to  Include  them  as  used  here,  unless  the  court 
can  properly  Infer  from  the  purpose  of  the 
provision  that  the  parties  so  intended.  It 
may  be  that  the  protection  sought  by  the 
company  would  require  an  application  of  the 
provision  to  horses  as  well  as  cattle,  but  this 
alone  will  not  Justify  an  inference  of  mutual 
understanding.  In  the  construction  of  Insur- 
ance policies,  it -Is  considered  that,  inasmuch 
as  the  company  prepares  the  contract  and 
selects  the  language  used,  provisions  restrict- 
ive of  the  general  obligatory  clause  should  be 
construed  strictly  against  the  company.  Bil- 
lings ▼.  Metropolitan  Insurance  Co.,  70  Tt 
477,  485,  41  AO.  516.  We  think  that,  in  de- 
termining tbe  language  of  a  provision  like 
this,  the  comimny  should  select  words  that 
will  accmnpllsh  its  purpose  without  their  be- 
ing given  any  unusual  meaning. 
Judgment  afflnoed. 

On  Rehearing. 

Tbe  defendant  seeks  a  rehearing  on  tbe 
ground  that  the  rule  of  construction  applied 
In  arriving  at  the  decision  Is  not  applicable 
to  mutual  companies.  It  Is  held  in  the  cases 
to  which  we  are  referred  that  the  members  of 
a  mutual  company  are  charged  with  knowl- 
ed;;e  of  Its  rules  and  regulations.  This  la 
undoubtedly  an  established  doctrine,  but  it 
comes  short  of  sustaining  the  defendant's 
contention.  One  may  be  charged  with  knowl- 
edge of  a  by-law,  and  yet  be  entitled  to  a 
favorable  rule  regarding  tbe  construction  of 
its  ambiguous  terms.  The  reason  given  for 
this  rule  Is  as  applicable  to  the  contracts  of 
companies  like  the  defendant  as  to  those  ot 
other  companies.  It  will  be  seen  from  tbe 
list  of  cases  cited  In  3  Berryman's  Insurance 
Digest,  f  8012,  that  the  rule  has  been  applied 
to  companies  of  every  class,  and  we  have  no- 
where found  any  suggestion  that  Its  applica- 
tion in  the  case  of  mutual  companies  is  Incon- 
sistent with  the  doctrine  above  stated.  We 
think  a  further  hearing  la  unnecessary. 

Motion  overruled. 
84A.-12 


SCOVILLB  V.  BROCK. 

(Supreme  Court  of  Vermont.    Washington. 

March  6,  1903.) 

GTIARDIAN  AND  WARD— FINAL  ACCOUNTINO— 
APPROVAL  OF  WARD-CONCKALMENT— DE- 
CREE—RES  JUDICATA. 

1.  Where  a  bill  to  impeach  the  final  account 
of  complainant's  former  guardian  alleged  that 
complamant's  approval  of  tbe  acconnt  was  ob- 
taiucd  by  fraud  and  concealment,  and  was  not 
binding  on  complainant,  but  also  showed  that 
the  'account  was  approved  and  allowed  by  the 
probate  court,  and  there  was  no  attack  on  tbe 
validity  of  the  decree  of  allowance,  the  bill 
was  demorrable,  because  showing  that  the  de- 
cree was  res  judicata  of  complainant's  rights. 

2.  An  allegation  in  a  bill  by  a  ward  to  im- 
peach the  final  account  of  his  former  guardian 
that  the  guardian  did  not  inform  complainant 
of  certain  of  his  rights,  and  thereby  procured 
complainant's  approval  of  the  account,  was  not 
equivalent  to  an  allegation  that  the  decree  was 
made  because  of  the  orator's  approval,  and 
without  inquiry,  so  as  to  constitute  a  direct  at- 
tack upon  the  validity  of  the  decree  itself. 

Appeal  in  chancery,  Washington  county; 
Watson,  Chancellor. 

Bill  by  William  L.  ScoviUe  against  James 
W.  Brock.  From  a  decree  sustaining  the  de- 
fendant's demurrer  to  tbe  bill,  tbe  orator 
appeals.    Affirmed. 

Argued  before  BOWBLL,  C.  J.,  and  TY- 
LER, MUN80N,  START,  STAFFORD,  and 
HA8ELT0N,  JJ. 

WilUam  L.  Scovllle  and  Edward  H.  Deav- 
Itt,  for  appellant    M.  E.  Smille,  for  appellee. 

MUNSON,  J.  Tbe  bill  alleges,  In  sub- 
stance, that  the  defendant,  as  guardian  of  the 
orator,  received  certain  property  decreed  to 
the  orator  as  legatee;  that  among  this  prop- 
erty were  certificates  representing  shares  of 
tbe  capital  stock  and  certain  debenture  bonds 
of  various  corporations  located  without  the 
state;  that  when  tbe  defendant  received 
these  shares  and  bonds  they  were  worth,  and 
could  readily  have  been  sold  for,  more  than 
tbe  par  value  thereof;  that  the  capital  stock 
and  debenture  bonds  of  a  foreign  cori>ora- 
tlon  are  not  a  proper  selection  for  the  invest- 
ment of  trust  funds,  and  that  It  was  the  duty 
of  the  defendant  to  refuse  this  property,  or, 
having  received  It,  to  be  fllllgent  In  disposmg 
of  It;  that  the  defendant  remained  the  or- 
ator's guardian  until  the  28tb  day  of  July, 
1894,  when  the  orator  became  of  age;  that 
on  tbe  SOtb  day  of  July,  1894,  the  defendant 
presented  to  the  probate  court  a  final  ac- 
count of  his  guardianship.  In  which  said 
shares  and  bonds  were  returned  as  assets  In 
his  hands;  that  on  the  same  day  the  orator 
indorsed  on  said  account  a  certificate  that  he 
had  examined  and  approved  it,  and  that  on 
the  1st  day  of  August  following  the  probate 
couft  accepted  and  allowed  said  account,  and 
ordered  that  said  securities  be  delivered  to 
tbe  orator;  that  the  securities  were  transfer- 
red to  tbe  orator  immediately  thereafter; 
and  that  most  of  them  were  then  wholly 
valueless.  The  bill  complains  that  it  was  tbe 
duty  of  the  defendant.  In  settling  his  ac- 
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countB  with  the  orator,  to  disclose  to  him  any 
facts  that  might  be  necessary  to  Inform  liim 
as  to  the  full  extent  of  his  legal  rights  and 
remedies,  and  to  refrain  from  any  deception 
in  obtaining  the  orator's  approval  of  his  final 
account,  and  from  any  deception  intended  to 
prevent  the  orator  from  calling  him  to  ac- 
count for  his  breach  of  trust,  but  that  the  de- 
fendant wholly  disregarded  his  dnty  in  these 
respects,  and  failed  to  inform  the  orator  that 
after  four  years  from  the  date  of  said  decree 
the  orator  would  be  barred  from  having  a 
further  accounting  and  from  proceeding 
against  the  surety  on  the  defendant's  bond, 
and  that  after  eight  years  no  action  could 
be  maintained  against  the*defendant  as  prin- 
cipal on  said  bond;  that  defendant  used  un- 
due and  improper  influence  to  induce  the 
orator  to  approve  said  account,  in  that  he 
gave  the  orator  false  and  fraudulent  informa- 
tion, on  which  the  orator  relied,  and  in  that 
be  failed  to  give  him  the  facts  necessary  to 
Inform  him  of  the  extent  of  his  legal  rights 
and  remedies;  that  defendant  did  not  Inform 
the  orator  that  he  had  a  right  to  object  to 
receiving  the  property  in  the  form  in  which 
it  was  tendered,  but  might  demand  cash  in 
place  of  it,  and,  in  case  of  a  refusal  upon 
such  demand,  might  have  a  hearing  before 
the  probate  court  on  the  questions  involved; 
that  the  defendant,  with  intent  to  prevent 
the  orator  from  calling  him  to  account,  in- 
formed the  orator  that  the  investments  had 
been  made  before  the  property  came  into  his 
bands,  that  he  was  under  no  duty  to  change 
the  investments,  that  he  had  used  due  care 
and  diligence  in  looldng  after  'the  estate,  and 
that  the  loss  was  occasioned  by  a  deprecia- 
tion of  the  seciUTlti^s  without  his  fault;  that 
the  orator  was  induced  to  approve  the  ac- 
count and  accept  the  property  by  his  reliance 
upon  these  statements,  and  his  belief  that 
the  defendant  had  disclosed  to  him  all  the 
facts  necessary  to  inform  him  of  his  rights 
and  remedies,  and  that  the  defendant  had 
committed  no  breach  of  trust  for  which  he 
could  be  called  to  account;  and  that  his  ap- 
proval and  settlement  had  no  effect  in  bar  of 
his  relief,  because  of  this  fraudulent  pro- 
curement. It  will  be  seen  from  this  state- 
ment that  the  accounting  is  treated  as  a 
settlement  between  the  guardian  and  the 
ward,  and  that  the  orator's  approval  of  the 
account  as  rendered  is  looked  upon  as  the 
barrier  to  be  removed.  -But  the  biU  shows 
that  the  account  ^was  presented  to  the  pro- 
bate court,  and  was  allowed  by  it;  that  the 
account  was  so  framed  as  to  show  what  the 
balance  in  the  guardian's  bands  consisted  of; 
and  that  the  securities  on  hand  were  decreed 
to  the  orator.  It  thus  appears  that  the  se- 
curities in  question  were  brought  to  the 
knowledge  of  the  court,  and  within  the  scope 
of  its  decree.  Without  considering  the  suf- 
ficiency of  the  allegations  which  charge  that 
the  orator's  approval  was  procured  by  fraud, 
it  Is  to  be  noticed  that  there  are  no  allega- 


tions which  carry  the  effect  of  the  alleged 
fraud  Into  the  decree,  by  showing  that  the 
action  of  the  court  was  based  upon  the  ap- 
proval. For  all  that  appears,  the  decree  may 
have  been  based  upon  the  same  inquiry  and 
consideration  that  would  have  been  had  in 
the  absence  of  any  approval.  The  allegation 
that  the  defendant  did  not  Inform  the  orator 
that  he  had  a  right  to  demand  cash,  and,  in 
case  of  a  refusal,  have  a  hearing  upon  the 
questions  involved,  does  not  meet  the  objec- 
tion. This  is  not  an  allegation  that  the  de- 
cree was  made  because  of  the  approval  and 
without  lnq[uiry.  Conceding,  then,  that  the 
orator  is  not  barred  by  his  approval,  we 
come  to  a  consideration  of  the  effect  to  be 
given  to  the  decree  in  a  proceeding  which 
does  not  seek  to  impeach  It  Y.  8.  2810,  1^>- 
on  the  construction  given  it  by  both  parties, 
makes  this  final  allowance,  conclusive  be- 
tween them  after  the  lapse  of  four  years. 
But  Independent  of  any  statute,  a  decree  of 
the  probate  court  is  conclusive  as  to  all  mat- 
ters which  appear  from  the  records  to  have 
been  adjudicated,  except  in  proceedings 
brought  directly  to  correct  or  annul  it  Rix 
V.  Smith's  Heirs,  8  Vt  365.  An  accounting 
like  the  one  in  question  is  to  be  distinguish- 
ed from  the  accounts  rendered  for  the  infor- 
mation of  the  probate  court  during  the  ward's 
minority.  The  final  settiement  of  a  guard- 
ian's account,  made  on  notice  after  the  ward 
becomes  of  age,  is  within  the  general  rules 
relating  to  the  conclusiveness  of  Judgments. 
2  Black  on  Judg.  {644;  15  A.  &  K  Uncy. 
Law  (2d  Ed.)  U5;  Oarton  v.  Botts,  73  Mo. 
274.  We  have  seen  that  the  record  of  this 
accounting  brings  the  matters  complained  of 
within  the  scope  of  the  decree.  So  the  ques- 
tions raised  regarding  the  defendant's  ad- 
ministration of  his  trust  are  res  Judicata,  and 
the  determination  is  conclusive  aa  against 
this  bill. 

But  the  orator  says  that  bis  bill  proceeds 
upon  the  theory  that  it  would  be  inequitable 
to  permit  the  defendant  to  set  up  the  decree 
of  the  probate  court  as  a  defense  to  the  ac- 
counting prayed  for,  for  the  reason  that  the 
defendant  obtained  the  decree  through  fraud; 
and  it  is  argued  that  the  defendant  is  equi- 
tably estopped  from  pleading  the  decree. 
Conceding  that  the  adjudication  can  be  thus 
put  aside,  this  but  brings  us  back  to  the 
question  already  considered.  The  claim,  as 
here  stated,  stands  upon  the  assertion  that 
the  decree  was  procured  by  fraud;  and  we 
have  seen  that  the  allegations  that  the  or- 
ator's approval  of  the  account  was  so  pro- 
cured are  not  followed  hy  averments  suffi- 
cient to  carry  the  effect  of  that  approval  into 
the  decree.  The  allegations  of  the  bill  may 
all  be  true,  and  yet  the  account  have  been 
disposed  of  upon  a  full  hearing  of  the  ques- 
tions now  presented,  and  irrespective  of  the 
approval.  We  therefore  hold  the  bill  insuffi- 
cient on  demurrer,  without  further  inquiry 

Decree  affirmed  and  cause  remanded. 
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(Sapnme  Court  of  Yermont.     CStittenden. 
March  6,  1908.) 

nONBNT     DOMAIN-FLOWINO     LANDS— BRBO- 
TION  OF  DAM— GENERATION   OP  BXECTRICI- 
TT— POWER  FOR  RAILROAD— PUBLIC  USB— IN- 
TEREST   OF     PETITIONER— STATUTES— RIPA- 
RIAN OWNERS— RIQHTS  OF  FLOWAOB. 
1.  y.  S.  c.  159,  enacts  that  one  who  desires 
to  erect  or  raise  a  dam  to  obtain  water  there- 
for, and  thereby  flow  the  lauds  of  another,  may 
aecare  the  right  to  do  so  if  commissioners  or 
tlie  conrt   shall   find  that   the   flowing  of   the 
lands  will  be  of  "public   benefit."    A  petition 
tor  the    appointment    of    commissiouers,    etc., 
showed  that  petitioner  owned  a  dam,  which  he 
desired  to  raise  in  order  to  generate  electricity 
for  the  operation  of  a  railroad.    Held,  that  the 
power  of  eminent  domain  conld  not  be  invoked 
on  the  groond   of  public  use,  since,  while  the 
railroad  mUst  serve  the  public,  there  was  noth- 
ing binding  petitioner  to  serve  the  railroad  or 
tojdj^  equal  advantages  to  alL 

2?^e  power  of  eminent  domain  coold  not 
be  invoked  on  the  theory  that,  if  petitioner 
ahonid  fail  to  serve  tJie  railroad  or  give  equal 
advantages  to  all,  a  forfeiture  would  be  worlc- 
ed,  aince  the  condition,  which  malce  a  use  public 
mnst  exist  at  the  time  of  the  taking,  i— ^ 

3.  A  right  to  flow  the  land  of  others  cannot 
be  aecnred,  under  the  statute,  in  the  absence  of 
inj  showing  of  a  public  use,  on  the  theory 
that  the  provision  is  not  a  right  of  eminent 
domain,  but  merely  a  statutory  regulation  of 
rights  common  to  Uie  riparian  owners. 

Exceptions  from  Chittenden  county  conrt; 
Start,  Judge. 

Petition  by  Robt  Avery,  as  trustee,  against 
the  Vermont  Electric  Cofapany  and  others, 
for  the  appointment  of  commissioners  In  emi- 
nent domain  proceedings  under  Y.  S.  c.  159. 
From  a  judgment  dismissing  the  petition, 
petitioner  brings  exceptions.    AfBrmed. 

Argned  l)efore  BOWELL,  C.  J.,  and  TX- 
LEB,  MUI^SON,  and  STAFFORD,  JJ. 

Edmund  C.  Mower,  for  petitioner.  W.  L. 
BoBiap  and  A.  Q.  Wbittemore.  for  defend- 

Ut). 

MXJN80N,  J.  The  petition  alleges  that  the 
petitioner  Is  the  owner  In  trust  of  a  certain 
mill  property  on  the  Wlnooski  river,  and  that 
be  desires  to  raise  to  the  height  of  50  feet  a 
dam  now  existing  on  said  property,  and  pro- 
poses to  use  the  water  power  so  provided  In 
generating  electricity  for  the  operation  of 
the  Burlington  &  Hlnesburgb  railroad;  shows 
farther  that  the  raising  of  this  dam  will 
flow  the  lands  of  other  owners,  and  that  the 
petitioner  is  unable  to  agree  with  tbem  as  to 
the  damages  they  will  sustain;  and  prays 
that  be  may  be  permitted  to  raise  said  dam, 
and  for  the  appointment  of  aommlssloners  to 
ascertain  the  damages  caused  thereby.  It 
was  moved  that  the  petition  be  dismissed 
becaose  it  did  not  appear  from  the  allegations 
that  the  flowage  would  be  a  public  benefit,  or 
inch  a  public  benefit  as  would  warrant  the 
taking  nnder  the  constitution.  The  county 
court  snstalned  the  motion.  No  objection  is 
taken  as  to  the  manner  in  which  the  ques- 
tion is  raised.    It  is  provided  in  chapter  168 


of  the  Vermont  Statutes  that  one  who  desires 
to  set  up  or  continue  a  miH  or  manufactory 
on  his  land,  and  to  erect  or  continue  or  raise 
a  dam  to  obtain  water  therefor,  and  thereby 
flow  the  lands  of  another  person,  may  secure 
the  right  to  do  so  in  the  manner  there  pro- 
vided, if  commissioners  appointed  for  that 
purpose,  or  the  court  itself,  shall  find  "that 
the  flowing  of  the  land  as  proposed  will  be 
of  public  benefit"  For  the  purposes  of  this 
discussion,  it  vri^ll  be  assumed,  without  con- 
sideration, that  a  plant  for  the  generation 
of  electricity  is  a  manufactory,  within  the 
meaning  of  the  statute. 

The  first  question  for  consideration,  as 
stated  by  the  petitioner,  is  whether  the  ap- 
plication of  water  power  to  the  generation 
of  electricity  for  use  in  the  operation  ot  &' 
railroad  is  such  a  public  benefit  as  will  Jus- 
tify an  exercise  of  the  right  of  eminent  do- 
main under  the  provisions  of  this  chapter. 
But  this  statement  of  the  Inquiry  is  hardly 
broad  enough  for  our  purpose,  for  this  as- 
sumes that  the  statute  names  a  constitutional 
ground  of  condemnation,  and  proposes  to  test 
the  petitioner's  right  by  inquiring  whether 
his  case  is  within  its  terms.  A  more  accu- 
rate statement  of  the  question  would  be 
whether  this  Is  a  public  use,  within  the 
meaning  of  the  constitution,  for  no  finding 
of  public  benefit  .under  the  statute  can  avail 
unless  the  statute  and  the  constitutional  pro- 
vision are.  brought  together  by  construction. 
The  argument  of  the  petitioner  Is  an  earnest 
plea  for  a  liberal  construction  of  the  term 
"public  use."  It  is  evidently  considered  that 
the  term  "public  benefit"  is  a  better  expres- 
sion of  what  is  meant,  and  cases  are  cited 
where  It  is  said  that  "public  use"  is  synony- 
mous with  that  term.  We  are  also  referred 
to  the  utterance  of  this  court  in  Be  Barre 
Water  Company,  62  Vt.  27,  20  Atl.  109,  9  L. 
B.  A.  195,  where  it  is  said  that  the  power  ot 
condemnation  "must  have  some  degree  of 
elasticity,  that  it  may  be  exercised  to  meet 
the  demands  of  new  conditions  and  improve- 
ments', and  the  ever-varying  and  constantly 
increasing  necessities  of  an  advancing  civili- 
zation." It  Is  urged  that  the  use  of  electric- 
ity has  become  so  important  to  the  pros- 
perity and  development  of  the  state  that  the 
utilization  of  our  water  powers  for  its  pro- 
duction ought  to  be  regarded  as  a  public  ne- 
cessity. We  have  in  the  petitioner's  brief 
an  extended  presentation  of  the  views  ex- 
pressed by  other  courts  in  dealing  with  the 
question  of  public  use.  In  considering  these 
opinions,  it  must  be  remembered  that  some 
states  have  constitutional  provisions  much 
broader  than  ours,  and  ttiat  even  a  slight 
variation  of  expression  may  be  Influential  in 
determining  the  line  of  decision.  It  is  true, 
nevertheless,  that  some  of  the  cases  cited 
proceed  upon  grounds  that  afford  support  to 
the  petitioner's  contention.  In  fact,  the  rea- 
soning of  some  of  them  comes  dangerously 
near  the  argument  that  it  Is  for  the  public 
benefit  to  have  property  of  this  character  In 
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the  bands  of  those  who  will  put  it  to  the  best 
use,'  and  that  the  refusal  of  an  obstinate  or 
grasping  owner  to  part  with  his  property 
ought  not  to  be  allowed  to  block  the  wheels 
of  progress.  It  is  heedless  to  say  that  argu- 
ments of  this  character  can  have  no  weight 
in  the  determination  of  cases  arising  under 
the  constitution  of  this  state.    Our  only  de- 

.  cision  upon  the  flowage  law  is  found  in  Tyler 
T.  Beacher,  44  Vt  648,  8  Am.  Rep.  398.  It  was 
there  held  that  the  owner  of  a  gristmill,  who 
was  under  no  obligation  to  grind  for  the 
public,  could  not  flow  the  lands  of  another  to 
increase  his  power,  for  the  reason  that  the 
use  was  private.  It  is  said  by  the  petitioner 
that  that  case  is  opposed  to  the  decisions  of 
most  of  the  states  which  have  passed  upon 
the  question,  and  this  is  true.  But  we  find 
nothing  in  the  arguments  of  other  courts  that 
leads  us  to  question  its  soundness,  and  have 
no  disposition  to  recede  from  It.  A  review 
of  the  adverse  line  of  decision  will  be  found 
In  Lewis  on  Eminent  Domain,  sections  178- 
181.  This  author  considers  that  mills  which 
are  not  required  by  law  to  serve  the  public, 
while  they  may  be  a  public  benefit,  are  not 
a  public  use,  within  the  meaning  of  the  con- 
stitution, and  says  that  the  circumstances 
under  which  the  contrary  decisions  were 
made  may  explain,  but  do  not  justify,  them. 
But  it  is  said  that  the  pucpose  of  this  con- 
demnation is  to  provide  motive  power  for  a 
railroad,  and  that  the  railroad  is  unquestion- 
ably a  public  servant.  Treating  the  case  as 
if  the  application  were  by  the  railroad  com- 
pany itself,  the  reasoning  of  this  court  in  El- 
dridge  V.  Smith,  34  Vt.  481,  is  decidedly 
against  the  right.  The  distinction  between 
talcing  the  land  necessary  for  the  road,  and 
the  taking  of  property  for  use  in  the  produc- 
tion of  the  means  to  be  employed  in  carrying 
it  on,  is  there  clearly  pointed  out  But  it  Is 
not  necessary  to  resort  to  an  application  of 
this  doctrine,  for  the  reason  of  the  decision 
in  Tyler  v.  Beacher  is  controlling  here.  If 
the  petitioner's  purpose  were  found  to  be  as 
alleged,  this  would  not  meet  the  requirement. 
It  is  true  that  the  railroad  must  serve  the 
public,  but  there  Is  nothing  that  binds  the 
petitioner  to  serve  the  railroad.  And  if  we 
look  to  some  direct  service  of  the  general 
public,  there  is  nothing  that  binds  the  peti- 
tioner to  give  equal  advantages  to  all.  The 
suggestion  that  a  failure  In  this  respect  would 
work  a  forfeiture  does  not  remove  the  diffl- 

,  culty.  The  conditions  which  make  the  use 
public  must  exist  at  the  time  of  the  taking. 

We  have  thus  far  considered  the  statute 
upon  the  theory  that  It  was  designed  to  give 
the  right  of  eminent  domain  to  every  ripa- 
rian owner  for  the  maintenance  of  a  mill  or 
manufactory  of  public  benefit  'This  was  the 
view  formerly  taken  of  the  mill  act  of 
Massachusetts,  but  the  more  recent  doctrine 
of  that  state  is  that  the  provision  is  not  an 
exercise  of  the  right  of  eminent  domain,  but 
a  statutory  regulation  of  rights  common  to 
the  riparian  owners.    It  Is  insisted  that  the 


petition  can  be  sustained  on  this  ground. 
The  doctrine  referred  to  Is  claimed  to  be 
analogous  to  that  upon  which  provision  is 
made  for  the  partition  of  land  held  by  sev- 
eral tenants  in  common.  The  different  own- 
ers of  the  bed  and  banks  of  the  stream  are 
treated  as  having  a  common  Interest  In  the 
reasonable  use  of  the  flowing  water.  It  Is 
said  that  one  reasonable  use  of  the  water  is 
the  use  of  the  power  inherent  in  the  fail  of 
the  stream,  that  this  power  cannot  be  used 
without  damming  the  water  and  causing  it  to 
flow  back,  and  that  one  man  may  own  the 
fall,  and  another  the  land  which  It  is  neces- 
sary to  flow.  The  courts  of  Massachusetts 
hold  that  the  Legislature  may  secure  the  full 
value  of  the  stream  to  the  different  owners 
by  combining  these  two  Interests  for  use, 
and  compelling  the  owner  of  the  flooded  land 
to  take  bis  share  in  money.  This  doctrine  is 
apparently  approved  by  Judge  Redfleld  in 
his  note  to  Allen  v.  Inhabitants  of  Jay  (in  the 
American  Law  Register  for  August,  1873)  12 
Am.  Law  Reg.  (N.  S.)  481,  and  sanctioned  by 
the  Supreme  Court  of  the  United  States  In 
Head  v.  Amoskeag  Mfg.  Co.,  113  V.  S.  9,  5 
Sup.  Ct  441,  28  L.  Ed.  889.  We  cannot 
adopt  this  view.  It  seems  to  assume  that 
the  land  goes  with  the  stream,  instead  of  the 
stream  with  the  land,  and  to  give  the  ripa- 
rian owners  a  Joint  interest  in  the  land  be- 
cause of  their  peculiar  rights  to  the  water. 
But  the  owners  of  the  various  properties  are 
the  several  and  independent  owners  of  their 
respective  parcels  of  and,  and  their  only  right 
to  the  water  is  such  as  this  ownership  gives 
them.  To  say  tliat  one's  holding  of  the  land 
is  subservient  to  such  use  as  the  lower  owner 
may  desire  to  make  of  the  water  is  to  re- 
verse ail  our  theories  regarding  the  use  of 
streams.  It  is  true  that  in  Johns  v.  Stevens, 
3  Vt  308,  Judge  Prentiss  seems  to  assume 
that  it  would  be  within  the  power  of  the 
Legislature  to  enconrage  the  building  of  mills 
by  a  statute  of  this  character.  But  In  Ad- 
ams V.  Barney,  25  Vt  225,  where  the  right 
of  the  owner  of  one  side  of  the  stream  to 
maintain  a  dam  across  It  was  Involved,  Judge 
Redfleld  said  that  the  land  on  the  opposite 
side  was  the  defendant's,  and  that  the  plain- 
tiff had  no  right  to  use  it,  and  that  no  court 
or  legislature  had  the  power  to  give  him  the 
right  This  certainly  excluded  the  idea  of 
an  acquirement  of  mill  privileges  through  a 
statutory  regulation  of  riparian  rights.  It 
should  be  noticed,  also,  that  the  argument 
advanced  in  support  of  the  statute  as  thus 
classified  is  not  coextensive  with  the  right 
given.  The  argument  is  based  upon  the  ex- 
istence of  a  common  Interest  in  the  stream, 
while  the  statute  applies  to  all  flowable 
lands.  A  dam  of  moderate  elevation  may 
flood  the  land  of  one  whose  premises  are  not 
contiguous  to  the  stream,  and  who  conse- 
quently has  no  interest  in  it  The  mainte- 
nance of  the  petition  upon  the  ground  last 
urged  would  amount  to  a  holding  that  all 
private  lands  in  the  state  that  can  be  Sowed 
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by  the  highest  practicable  dams  are  held 
subject  to  the  fnU  utlllEation  of  the  streamB 
upon  which  they  He.  The  Ma88achiist>tt8 
court  supports  its  position  by  holding  that 
the  mere  flowing  of  land  is  not  a  taking  of 
the  property— a  conclusion  which  we  are  not 
ready  to  adopt  We  tblnk  Mr.  Lewis  is  right 
In  saying  that  appropriations  of  this  charac- 
ter cannot  be  sustained  without  .virtually  ex- 
punging the  words  "public  use"  from  the 
constitution. 
Judgment  affirmed. 


STATE)  ▼.  IIANNINO. 

(Supreme  Court  of  Vermont.    Windsor. 
Feb.  25,  1908.) 

RAPB-EVIDBNCB  —  INSTRUCTIONS  —  READINa 
TESTIMONY  TO  JURY— NEW  TRIAI/— NEW- 
LY DISCOVERED  TESTIMONY. 

1.  In  a  prosecution  for  rape,  where  respond- 
ent introduced  letters  claimed  to  have  been 
written  by  prosecutrix,  in  which  she  stated 
that  defendant  was  not  the  guilty  party,  and 
that  she  told  her  grandmother  he  was  because 
her  grandmother  lareatened  to  whip  her  if  she 
did  not  tell  who  it  was,  etc.,  it  was  competent, 
where  the  genuineness  of  the  letters  was  de- 
nied, for  the  state  in  rebuttal  to  show  that  no 
anrh  threats  were  made. 

2.  It  was  not  error  for  the  court,  counsel 
for  the  state  having  referred  to  certain  evi- 
dence introduced  by  the  state  as  "real  evi- 
dence," to  instruct  tiiat  all  the  evidence  In  the 
case  was  real  evidence;  that  there  was  no 
SDch  classification  as  real  or  unreal  evidence: 
and  that  "all  the  evidence  before  yon  ia  real 
evidence,  to  be  considered  and  weighed  by  yon 
for  what  it  is  worth,"  etc. 

8.  Bvidence  that  one  prosecuted  for  rape  was  ; 
sot  at  home,  as  claimed  by  him,  when  the  rape 
was  committed,  may  be  considered  as  tending 
to  show  his  guilt. 

4.  It  was  not  error  for  the  court,  in  grant- 
ing the  jury's  request  that  the  direct  testimony 
of  two  witnesses  be  read  to  them,  to  refuse 
respondent's  request  that  the  cross-examiua- 
tion  be  read  also. 

On  Petition  for  New  Trial. 

5.  Testimony  of  a  newly  discovered  witness 
that  at  about  the  time  respondent,  convicted  of 
rape,  had  claimed  to  have  received  a  letter 
from  prosecutrix,  in  which  she  admitted  re- 
spondent was  not  the  guilty  party,  he  had 
mailed  a  letter  to  respondent,  written  by  pros- 
ecntrix,  was  not  ground  for  new  trial,  because 
of  its  unreliability,  it  appearing  that  in  a  sub- 
•eqnent  affidavit  taken  by  the  state  the  wit- 
ness denied  having  mailed  any  letter  for  prose- 
cntrix,  etc. 

6.  On  a  petition  for  new  trial  of  a  prosecu- 
tion for  rape,  respondent,  twice  convicted,  pre- 
sented the  affidavits  of  three  persons  tending 
to  show  statements  by  prosecutrix  out  of  court 
to  the  effect  that  he  was  not  the  guilty  party. 
Tile  affidavits  were  not  in  accord  with  each 
other  with  respect  to  the  conversations  lending 
op  to  the  statements,  nor  with  respect  to  the 
statements  themselves.  Prosecutrix  denied 
having  made  the  statements.  The  affiants  liv- 
ed within  four  or  five  miles  of  resjjondent's 
home,  and  knew  about  the  case,  but  did  not 
disclose  the  testimony  to  resiwndent  before. 
The  testimony  of  the  officer  who  took  prose- 
cntrix  away  from  the  affiants'  home  tended  to 
show  that  they  had  denied  knowing  anything 
about  the  case.  Held,  that  the  petition  was 
properly  denied. 


Exceptions  from  Windsor  county  court; 
Stafford,  Judge. 

Peter  Manning  was  convicted  of  rape,  and 
brings  exceptions.  Affirmed.  Petition  for 
new  trial  dismissed. 

Argued  before  TTLEK,  MUNSON, 
STAKT,  WATSON,  and  HASBLTON,  JJ. 

Charles  P.  Tarbell,  State's  Atty.,  and  A. 
G.  Whitham.  for  the  State.  G.  A,  Davis, 
for  respondent 

TYLER,  J.  Information  for  rape  upon  a 
girl  tinder  16  years  of  age.  The  state  in- 
troduced evidence  tending  to  show  the  com- 
mission of  the  crime.  The  respondent  de- 
nied the  charge,  and  produced  evidence  tend- 
ing to  show  that  at  the  time  alleged  he  was 
sick  at  a  house  tliree  miles  distant  from 
the  place  where  the  crime  was  laid.  He  also 
introduced  two  letters,  which  purported  to 
bare  been  written  by  the  prosecutrix,  and 
which  the  respondent  testlfled  he  received  by 
mall  while  be  was  in  prison,  after  a  former 
trial  of  the  case.  They  stated,  in  substance, 
that  the  writer  was  sorry  the  respondent 
was  in  prison;  that  she  hoped  he  would  not 
blame  her  for  it;  that  he  was  not  the  man 
who  assaulted  her,  but  that  It  was  a  stran- 
ger, who  resembled  him;  that  she  told  her 
grandmother,  with  whom  she  lived,  that  it 
was  the  respondent,  because  her  grandmoth- 
er had  threatened  to  whip  her  if  she  did  not 
tell  who  it  was,  and  that  her  father  had 
made  a  like  threat  if  she  told  her  story  dif- 
ferently; also  that  her  grandmother  had  told 
her  that  if  the  respondent  got  out  of  prison, 
he  would  kill  her.  These  letters  were  in 
contradiction  of  her  testimony,  and  it  was 
a  material  question  whether  they  were  gen- 
uine, or  were  manufactured  for  the  purpose 
of  the  defense.  In  rebuttal  she  denied  hav- 
ing written  the  letters,  and  disclaimed  all 
knowledge  of  them.  As  bearing  upon  this 
question,  the  state's  attorney,  subject  to  the 
respondent's  exception,  was  permitted  to  in- 
quire of  the  prosecutrix  and  of  her  father 
and  grandmother  whether  the  threats  and 
statements  mentioned  in  the  letters  were 
made  to  her,  and  the  witnesses  answered 
that  they  were  not  made. 

1.  The  letters  may  have  been  genuine, 
written  by  the  prosecutrix  for  the  reasons 
assigned  In  them;  or  she  may  have  written 
them,  and,  through  fear  of  or  favor  for  the 
respondent,  fabricated  the  story  about  the 
threats;  or  they  may  have  been  forged. 
These  were  questions  for  the  Jury.  It  was 
clearly  competent  for  the  state  to  prove  in 
rebuttal  that  the  threats  were  not  made,  In 
which  case  one  of  the  other  alternatives 
must  have  existed,  for  the  prosecutrix  could 
not  have  truthfully  written  about  threats 
that  had  never  been  made.  The  respond- 
ent's counsel  argues  that  the  material  parts 
of  the  letters  were  what  related  to  the  vital 
question  In  the  case— the  respondent's  identi- 
ty with  the  man  whom  the  prosecutrix  had 
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charged  with  fhe  crime;  that  the  threats 
were  not  claimed  by  the  respondent  as  evi- 
dence, and  that  they  came  Into  the  case  only 
as  an  Incident.  But  the  letters  were  put  In 
by  the  respondent  as  evidence,  and,  while  It 
Is  true  that  what  was  material  In  his  de- 
fense was  what  they  contained  In  respect 
to  his  identity,  the  state  claimed  that  they 
were  not  genuine,  but  forged.  There  had 
been  a  trial  of  the  case  prior  to  the  appear- 
ance of  the  letters,  in  which  It  is  presumable 
that  the  prosecutrix  had  charged  the  re- 
spondent with  the  crime,  as  she  did  in  the 
last  trial;  and  her  evident  purpose  in  writ- 
ing the  letters.  If  she  wrote  them,  was  to 
exonerate  the  respondent,  and  give  reasons 
for  haying  falsely  accused  him.  If  the  rea- 
sons assigned  ever  existed,  the  motive  for 
making  a  false  accusation  never  existed,  and 
this  bore  upon  the  genuineness  of  the  letters. 
The  evidence  objected  to  was  properly  ad- 
mitted.   Steph.  Dig.  Bv.  art  9. 

2.  In  argument  the  state's  attorney's  as- 
sistant referred  to  certain  evidence  intro- 
duced by  the  state  as  "real  evidence,"  and 
the  respondent's  counsel  requested  the  court 
to  Instruct  the  Jnry  that  there  was  no  such 
legal  classiflcatlon,  with  which  request  the 
court  complied,  and  instructed  them  that  all 
evidence  in  the  case  was  real  evidence;  that 
nothing  comes  into  a  case  except  what  is 
real  evidence;  but  that  there  was  no  such 
classification  as  "real"  or  "unreal"  evidence; 
and  said:  "AH  the  evidence  before  you  Is 
real  evidence,  to  be  considered  by -you,  and 
weighed  for  what  it  is  worth  In  producing 
an  effect  upon  your  minds,  one  way  or  the 
other.  Everything  tliat  is  not  real  evidence 
is  not  evidence  at  all,  and  Is  kept  out  of  the 
case."  To  this  part  of  the  charge  the  re- 
spondent excepted,  but  we  think  it  contains 
no  error.  It  was,  in  effect,  that  all  the  evi- 
dence that  had  been  admitted  was  to  be  con- 
sidered and  weighed  for  what  it  was  worth. 

8.  The  part  of  the  charge  which  is  recited 
In  the  exceptions  upon  the  subject  of  alibi 
was  favorable  to  the  respondent,  and  was  a 
correct  statement  of  the  law:  "In  going 
along  with  a  consideration  of  the  case  you 
may  have  occasion  to  consider  the  question  of 
an  alibi  in  another  connection.  That  is,  if  you 
find  that  the  respondent  was  not  at  home  that 
forenoon,  •  •  •  it  does  not  necessarily 
follow  that  he  committed  this  crime.  It  does 
not  necessarily  follow,  if  he  was  not  at 
home,  that  he  was  where  the  testimony  on 
the  part  of  the  state  tends  to  show  he  was, 
and  that  he  committed  this  crime.  But 
•  *  *  if  you  find  that  this  claimed  alibi 
was  false— that  is,  that  he  was  not  at  home 
tliat  forenoon,  as  has  been  claimed  by  him 
—If  you  find  that  it  is  a  false  or  fictitious 
defense,  that  is  a  circumstance  you  have  a 
right  to  treat  as  evidence  tending  to  show 
Ills  guilt;  but  the  weight  to  be  given  to  It 
is  wholly  for  you  to  determine."  To  the 
other  part  of  the  charge  there  was  no  ex- 
ception, and  we  may  assume  that  the  Jury 


were  Instructed  that  they  must  find  beyond 
a  reasonable  doubt  that  the  alibi  was  false, 
and  fabricated,  and  that  the  respondent  was 
In  fact  at  the  place  where  the  crime  was 
committed,  as  alleged  In  the  information. 
That  the  court  tiad  previously  given  instruc- 
tions upon  the  subject  of  alibi  Is  apparent 
from  his  introductory  remark  In  the  part 
quoted  that  the  jury  might  have  occasion 
to  consider  the  subject  "in  another  connec- 
tion." If  there  was  error  in  the  part  of  the 
charge  not  recited,  or  in  omission  to  charge, 
the  respondent  should  have  brought  it  up  on 
the  record.  In  the  i>art  recited  no  error  ap- 
pears. 

4.  After  the  case  had  been  given  to  the 
Jury,  they  returned  to  the  court  room,  and 
asked  to  have  the  direct  testimony  of  two 
witnesses  read  to  them,  and  the  request  was 
granted.  The  respondent's  counsel  requested 
that  the  cross-examination  of  the  two  wit- 
nesses be  also  read,  which  was  refused.  It 
was  discretionary  with  the  court  whether  to 
grant  or  deny  the  Jury's  request  It  was 
sufficient  that  he  complied  with  it  as  made. 
The  respondent  had  no  legal  right  to  have 
more  read  than  the  Jury  requested. 

There  must  be  Judgment  upon  the  verdict 
sentence,  and  execution  thereof. 

Petition  for  New  Trial. 

This  petition  is  based  upon  two  grounds-. 
(1)  That  a  newly  discovered  witness— Rider- 
will  testify  that  be  mailed  a  letter  written 
by  the  prosecutrix,  and  addressed  to  the  re- 
spondent, about  the  time  the  latter  claims 
to  have  received  the  one  in  question.  (2) 
Newly  discovered  evidence  to  Impeach  the 
general  reputation  of  Mrs.  Fosby,  the  grand- 
mother of  the  prosecutrix,  for  truth  and 
veracity.  As  the  letter  was  placed  in  the 
hands  of  the  respondent's  counsel  who  de- 
fended him  In  the  first  trial,  In  March  last 
and  as  Mrs.  Fosby  bad  been  an  Important 
witness  in  that  trial,  it  would  seem  that  all 
this  evidence  might  with  reasonable  diligence 
have  been  discovered  and  used  at  the  sec- 
ond trial.  This  is  especially  true  in  respect 
to  Rider,  in  view  of  the  facts  that  it  is 
stated  in  the  letter  that  it  would  be  mailed 
by  some  person  without  the  knowledge  of  the 
writer's  father  and  grandmother,  and  that 
Rider  was  boarding  at  the  bouse  where,  and 
at  the  time,  the  letter  was  claimed  to  have 
been  written,  ito  that  he  was  obviously  a 
person  to  be  seen  and  Inquired  of  at  once  in 
order  to  supply  this  Important  piece  of  evi- 
dence; yet  It  appears  that  his  statement  to 
the  respondent's  wife  and  his  affidavit  were 
not  obtained  until  the  August  next  after  the 
June  term  when  the  case  was  last  tried.  It 
if)  true  that  he  was  in  an  adjoining  county 
most  of  the  time,  but  not  beyond  easy  reach. 
Bnt,  apart  of  all  question  of  due  diligence, 
the  testimony  of  Rider  is  unreliable.  In 
August,  Mrs.  Manning,  the  respondent's  wife, 
obtained  his  signature  to  a  writing  which 
stated  that  the  prosecutrix   requested   him 
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to  mall  a  letter,  and  tbat  be  told  ber  that  be 
would,  and  In  September  he  made  affidavit 
on  application  of  reapondent's  counsel  that, 
Qpon  the  prosecatrix  requesting  him  to  mail 
a  letter  one  evening,  he  told  ber  to  put  it  in 
Us  coat  pocket  when  she  finished  it;  that 
he  found  It  there  the  next  morning,  and 
mailed  It,  and  that  it  was  addressed  to  the 
respondent  In  a  mibsequent  affidavit,  taken 
by  the  state,  Rider  denied  having  mailed  any 
letter  for  the  prosecutrix,  but  says  he  saw 
ber  writing,  and  that  she  told  him  she  was 
writing  to  her  amit  about  finding  her  a 
place  to  work.  This  is  also,  in  substance, 
tbe  affidavit  of  the  prosecutrix.  We  have 
carefully  considered  these  affidavits  and  the 
statements  made  by  Kider  to  Mrs.  Manning 
and  to  others,  and  the  circumstances  tn  which 
they  were  made,  and  are  of  the  opinion  that 
any  testimony  that  Kider  might  give  In  a 
new  trial  of  the  case  would  be  of  but  little, 
K  any,  value. 

A  considerable  amount  of  testimony  has 
been  given  by  the  respondent  and  the  state 
bearing  upon  the  question  of  Mrs.  Fosby's 
reputation  for  tmthfulness.  The  imjieachlng 
and  the  sustaining  testimony  are  of  about 
equal  weight  Mrs.  Fosby  la  evidently  a 
poor  and  obscure  person,  with  no  decided 
reputation  in  thla  respect  Besides,  she  has 
testified  on  two  trials  of  the  case,  and  no 
attempt  has  been  made  to  impeach  her. 
While  it  Is  the  rule,  as  stated  In  1  Blsh. 
Crim.  Froced.  |  1273.  that  new  trials  should 
be  awarded  more  freely  in  criminal  than  In 
dvil  cases,  here  the  newly  discovered  evi- 
dence Is  not  so  conclusive  and  decisive  in 
Its  character  as  to  raise  a  probability  of  a 
different  result  on  another  trial.  Doherety 
T.  State,  73  Vt  388,  50  AtL  1118. 

Under  a  supplemental  petition,  which  the 
respondent  has  been  allowed  to  file,  he  pre- 
sents the  affidavits  of  Harry  Dyer,  Alta  Dyer, 
and  Wm.  McGlbbon,  which  tend  to  show 
statements  made  by  the  prosecutrix  out  of 
court  to  the  effect  that  the  respondent  did 
not  commit  the  crime  charged.  The  three 
affidavits  are  not  in  accordance  with  each 
other  in  respect  to  the  conversations  that 
led  to  the  alleged  statements  nor  In  re- 
spect to  the  statements  themselves.  The 
prosecutrix.  In  her  affidavit,  denies  that  she 
made  any  of  them.  If  made,  it  is  remark- 
able that  tbe  affiants  did  not  disclose  them 
to  the  respondent's  counsel,  or  to  his  family, 
who  live  four  or  five  miles  from  them.  On 
the  contrary,  though  they  all  knew  that  the 
statements  were  In  straight  contradiction  of 
what  the  prosecutrix  had  testified  to  on  one 
trial  of  the  case  in  the  county  court  and 
knowing  that  she  was  going  as  a  witness 
to  the  second  trial,  the  testimony  of  the  of- 
ficer who  took  the  prosecutrix  away  from 
Dyer's  bouse  to  attend  that  trial  tends  to 
abow  that  Mr.  and  Mrs.  Dyer  both  denied 
that  they  knew  anything  about  the  case. 
They  deny  that  they  talked  with  the  officer. 
Bnt  on  the  whole,  we  think  this  testimony. 


in    connection    with   that   attached   to   the 
original  petition,  does  not  warrant  the  grant- 
ing of  a  third  trial. 
Petition  dismissed. 


STATB  V.  BARRBLIj. 

(Supreme  C!onrt  of  Yermont.    \^^dsor. 

Feb.  25.  1903.) 

CHIMIKAL     LAW— INFORMATION— AMENDMENT 
—STATE'S  ATTORNKY— OATH  OF  OFFICE. 

1.  An  information  filed  by  a  state's  attorney 
may  be  amended  by  his  successor  In  office  on 
leave   of  the   court  in   which   the   information 

.was  filed. 

2.  The  oath  of  office  taken  by  a  state's  at- 
torney is  for  the  faithful  performance  of  his 
duties,  and  is  not  an  oath  to  the  truth  of  the 
allegations  set  forth  in  an  information  filed  by 
him  so  as  to  be  a  bar  to  an  amendment  of 
snch  information  by  his  successor  in  office. 

Exceptions  from  Windsor  county  court; 
Howell,  Judge. 

Henry  Barrell  was  convicted  of  larceny  on 
an  Information  amended  by  leave  pf  court 
and  brings  exceptions.     Affirmed. 

Aigued  before  TYLER,  MUNSON.  START, 
WATSON,  STAFFORD,  and  HASELTON, 
JJ. 

Herbert  H.  Blanchard,  State's  Atty.,  tar 
tbe  State.    Gilbert  A.  Davis,  for  respondent. 

WATSON,  J.  At  the  December  term,  1902, 
of  the  county  court  of  Windsor  county  the 
Btote's  attorney  moved  to  amend  the  infor- 
mation which  had  been  filed  at  the  preced- 
ing term  of  court  by  his  predecessor  In  of- 
fice. The  respondent  objected  thereto  on  the 
ground  that,  as  the  present  state's  attorney 
did  not  file  the  information,  he  could  not 
amend  It.  The  objection  was  overruled  pro 
forma,  and  the  amendments  were  allowed 
and  made,  to  which  the  respondent  excepted. 
The  case  was  tlien  tried  by  jury,  and  a  ver- 
dict of  guilty  rendered.  The  respondent  mov- 
ed In  arrest  of  judgment  for  the  Insufficiency 
of  the  information.  This  motion  was  over- 
ruled, the  information  adjudged  sufficient 
and  judgment  rendered  on  the  verdict;  to 
which  respondent  excepted. 

That  an  Information  may  be  amended  both 
In  matters  of  form  and  In  matters  of  sub- 
stance Is  weU  settied  (State  v.  White,  64  Vt 
372,  24  Atl.  250;  State  v.  Hubbard,  71  Vt 
405,  45  Att.  751);  but  It  Is  contended  that 
leave  for  that  purpose  can  be  granted  only 
to  the  state's  attorney  who  filed  the  Informa- 
tiou,  because  It  Is  said  to  be  under  his  oath 
of  office;  and  that,  his  term  of  office  hav- 
ing expired,  the  legal  and  proper  course  for 
the  present  state's  attorney,  if  the  Informa- 
tion was  defective  In  substance,  was  to  en- 
ter a  nolle  prosequi,  and  then  file  a  new 
Information.  In  England,  at  common  law, 
the  attorney  general  was  the  sole  judge  of 
what  public  misdemeanors  he  would  prose- 

fl.  Se«  Indictment  and  Information,  vol.  IT. 
Cent  Die.  I  U«. 
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cute,  and  be  conld  file  an  Inf  CHmation  against 
any  one  whom  he  thought  proper  to  select, 
without  oath  or  motion,  and  without  any  op- 
portunity for  the  accused  to  show  cause 
against  the  proceedings;  and  the  conduct, 
continuance,  suspension,  and  the  dropping 
the  prosecution  were  left  entirely  to  bis  dis- 
cretion. Chit.  Cr.  L.  345;  4  Black.  Com. 
309.  In  this  state  there  is  no  law  requiring 
the  state's  attorney  to  malce  oath  to  an  in- 
formation filed  by  him.  He  is  required  to 
take  the  oath  of  office  prescribed  in  the  Con- 
stitution; but  it  was  held  In  State  v.  Sickle, 
Brayton,  132,  that  It  was  not  necessary  for 
him  to  state  in  an  Information  that  he  in- 
forms under  Ills  oatb  of  office.  The  oath  of' 
oftice  under  which  he  acts  is  for  the  faith- 
ful performance  of  his  duties  as  such  officer, 
but  in  no  sense  is  it  an  oatb  to  the  truth 
of  the  allegations  set  forth  in  an  information 
filed  ex  officio  by  him,  and  It  constitutes  no 
obstacle  in  the  way  of  amendments  by  any 
state's  attorney  who  may  have  the  matter  in 
charge.  Criminal  Informations  are  in  the 
name  of  the  state,  and  only  the  allegations 
of  the  state's  attorney  who  exhibits  them, 
and  they  are  said  by  Mr.  Chitty  (1  Chit  Cr. 
L.  841)  to  be  "analogous  to  declarations  for 
the  redress  of  a  personal  injury,  except  that 
the  latter  are  at  the  suit  of  a  subject  for  the 
satisfaction  of  a  private  wrong,"  and  the 
former  are  "for  the  punishment  for  offenses 
affecting  the  interests  of  the  public."  Lord 
Comyn  says  (Com,  Dig.  tit.  "Information"): 
"An  information  Is  a  declaration  of  the 
charge  or  offense  against  any  one  at  the  suit 
of  the  king."  And  In  Rex  t.  Wilkes.  4  Burr. 
2553,  Lord  Mansfield  says:  "An  information 
for  a  misdemeanor  is  the  king's  suit.  The 
title  of  the  cause  is,  'The  King  against  the 
defendant.'  *  ♦  •  As  a  subject  sues  by 
attorney,  so  does  the  king,  with  a  little  vari- 
ation of  form  for  decency."  See,  also.  State 
V.  White,  above  cited.  It  appears  from  Rex 
v.  Wilkes  that  generally  in  England  informa- 
tions for  misdemeanors  of  a  public  character 
were  brought  by  the  attorney  general  as  an 
official  right,  but  in  case  of  his  absence  from 
the  reahn,  disqualification,  disability  from 
sicloiess,  or  if  the  office  of  attorney  general 
was  vacant,  the  whole  business  and  author- 
ity devolved  upon  the  solicitor  general,  an- 
other of  the  king's  counsel;  and,  except  In 
the  difference  of  his  description,  the  form  of 
the  information  was  the  same.  In  the  case 
last  cited,  the  office  of  state's  attorney  being 
vacant,  the  information  was  exhibited  by  the 
solicitor  general,  and  before  the  respondent 
pleaded  the  solicitor  general  was  made  at- 
torney general,  and  in  that  capacity  brought 
into  court  the  information  he  had  filed  as 
solicitor  general.  Desiring  to  amend  the  in- 
formation, he  then  directed  one  of  the  clerks 
of  court  for  the  crown  to  apply  to  a  Judge 
for  such  an  order.  On  notice  to  the  other 
side,  and  upon  hearing  before  Lord  Mans- 
field at  chambers,  the  crown  being  repre- 
sented by  the  said  clerk,  and  the  respondent 


by  his  solicitor  and  bis  clerk  In  court;  It  was 
CHTdered:  "Upon  hearing  the  clerks  In  court 
on  both  sides,  I  do  order  that  tbe  informa- 
tion in  this  cause  be  amended,"  etc.;  and 
upon  writ  of  error  it  was  held  that  tbe  In- 
formation was  properly  filed  by  the  solicitor 
general,  and  that  in  thus  permitting  Its 
amendment  there  was  no  error.  Although 
the  exact  question  before  us  was  not  In- 
volved in  that  case— the  attorney  general  be- 
ing the  same  person  who  as  solicitor  general 
had  filed  the  information— yet  the  course 
therein  pursued,  with  the  discussion  and  the 
holdings  of  the  court,  is  of  great  value;  for 
it  shows  that  In  permitting  the  attorney  for 
the  crown  to  make  such  amendments  tbe 
fact  that  when  he  filed  the  information  be 
was  acting  under  some  other  official  desig- 
nation was  immaterial.  Whichever  desig- 
nation, he  was  the  attorney  for  the  crown 
in  that  case,  and  could  be  granted  leave  to 
make  the  amendment  required,  and  a  clerk 
for  the  crown  could  make  the  motion  and 
obtain  the  leave.  The  case  of  Attorney  Gen- 
eral V.  Henderson,  3  Anstr.  714,  Is  very 
much  in  point.  There  the  attorney  general 
filed  the  information,  and  the  solicitor  gen- 
era] was  permitted  to  amend  it  by  adding 
another  count.  In  Michigan  the  assistant 
prosecuting  attorney  was  authorized  to  per- 
form only  such  duties  as  might  be  required 
of  him  by  the  prosecuting  attorney,  yet  It 
was  held  in  People  v.  Henssler,  48  Mich.  49, 
11  N.  W.  804,  that,  In  the  absence  of  tbe 
prosecuting  attorney,  the  person  who  in  bis 
stead  appeared  for  the  people  (in  that  case 
the  assistant  prosecuting  attorney)  must, 
from  necessity,  have  the  power,  with  the 
permission  of  the  court,  to  make  amendments 
to  the  information.  We  do  not  find  that  this 
question  has  before  been  passed  upon  by  this 
court,  but  in  State  v.  M^acham,  67  Vt  707, 
32  Atl.  494,  where  tbe  question  was  upon 
the  sufficiency  of  the  Information  upon  de- 
murrer, it  is  said  In  the  opinion  per  curiam 
that,  owing  to  the  views  of  the  Judges,  no 
decision  could  be  made  regarding  that  ques- 
tion, but  that,  inasmuch  as  the  informatlou 
of  a  state's  attorney  could  be  amended  by 
his  successor  In  office,  I)oth  in  form  and  in 
substance,  the  Judgment  would  be  reversed 
pro  forma,  and  the  case  remanded  to  the 
county  court  to  be  proceeded  with.  Although 
it  does  not  appear  that  the  question  of  a 
state's  attorney's  .amending  an  information 
filed  by  his  predecessor  in  office  was  before 
the  court,  the  disposition  of  tbe  case  is  sig- 
nificant in  showing  how  the  law  regarding 
it  was  then  understood.  Upon  principle  and 
authority  we  think  a  state's  attorney  may 
be  permitted  to  amend  an  information  filed 
by  his  predecessor  in  office,  for  it  is  tlie 
state  acting;  and  whether  it  is  represented 
by  the  same  attorney  throughout  the  case,  or 
by  different  ones  in  the  same  office,  the  law 
regarding  amendments  is  the  same.  The 
motion  in  arrest  of  Judgment  is  l>ased  upon 
the  information  as  it  was  before  the  amend- 
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icenta  were  made.    No  claim  Is  made  that  It 
b  insoflBdent  as  amended. 

Judgment  tbat  there  is  no  error  in  the 
proreedlngs  of  the  eoonty  court,  and  that  the 
respondent  take  nothing  by  hla  exceptions. 
Let  sentence  be  pronounced  and  execution 
done. 


DAVIS  T.  STBEETTER. 

(Sapteme   Conrt  of  Vermont.     CUttenden. 

Feb.  25,  1903.) 

ASSUMPSIT— OOMMON    COUNTS— SPECIAL    CON- 
TBACT— ABANDONMENT— EVIDENCE— COM- 
MENT OF  COUNSEL— EXCEPTION. 

1.  Defendant  cannot  except  to  hearsay  testi- 
mony, broaght  oat  by  himself  on  cross-exam- 
ination of  a  witness  for  plaintiff,  the  court  hav- 
inft  promptly  declared  It  to  be  inadmissible. 

2.  Comment  by  plaintiff's  attorney,  during  his 
erom-cxamination  of  defendant,  "Xou  are  pret- 
ty willing  to  swear  to  anything,"  while  irregu- 
lar and  improper,  was  peculiarly  within  the 
province  of  the  trial  conrt  to  deal  with,  espe- 
riallf  where  the  testimony  of  plaintiff  and  de- 
fendant concerning  matters  about  which  both 
OiDst  have  Icnown  was  absolutely  irreconcilable, 
and  was  not  reversible  error. 

3.  In  an  action  of  assumpsit  on  the  common 
coants,  where  a  verdict  has  been  returned  for 
plaintiff,  defendant  cannot  obtain  a  judgment 
Don  ol)8tante  on  the  ground  tbat  the  plaintiff's 
claim  was  under  a  special  contract  not  de- 
clared on. 

4.  Where  plaintitTs  evidence  tended  to  show 
tbat  she  rendered  service  for  defendant  in  lieep- 
ing  honse  for  him.  under  a  special  contract  on 
his  part  to  take  care  of  her  and  her  children, 
and  to  marry  her,  which  contract  defendant 
forced  her  to  abandon  by  ill  treatment  and  re- 
fusal to  allow  one  of  her  children  in  the  house, 
it  tended  to  support  an  action  on  a  quantum 
memit  for  work  performed  for  defendant  at 
liis  request. 

5.  Evidence  tending  to  show  that  defendant 
forced  plaintiff  to  abandon  a  special  contract 
by  ill  treatment  tended  to  excuse  plaintiff 
from  demanding  performance  thereunder  be- 
fore instituting  an  action  on  a  quantum  memit 
for  services  performed  under  such  special  con- 
tract 

Exceptions  from  Chittenden  county  court; 
Start,  Judge. 

Assumpsit  by  Louise  Davis  against  Albert 
Streeter.  Judgment  for  plaintitF.  and  defend- 
Mt  excepts.     Affirmed. 

Argued  l)efore  BOWELL,  C.  J.,  and  TY- 
LER. MDNSON,  WATSON,  STAFFORD, 
and  HASEL.TON,  JJ. 

M.  6.  Leary  and  V.  A.  Bullard,  for  plain- 
tiff. L.  F.  Wilbur  and  Cushman  &  Sherman, 
for  defendant 


HASELTON,  J.  This  was  an  action  of 
general  assumpsit  The  plaintiff  was  i 
widow  with  two  children,  and  the  defendant 
was  a  single  man,  and  owned  a  farm  in  Bol- 
ton, upon  which  he  lived.  A  transcript  of  the 
entire  case  was  mad&  a  part  of  the  excep- 
tions for  the  pnrpose  of  showing  the  Claims 
of  the  parties  and  the  tendency  of  the  evi- 
dence. The  plaintiff  claimed,  and  there  was 
evidence  tending  to  show,  that  at  some  time 
to  the  fall  of  1891  she  went  to  work  for  the 
defendant  at  his  bouse  under  an  agreement 


with  the  defendant  to  the  effect  that  If  she 
would  do  so,  and  live  and  work  at  his  house, 
and  help  about  paying  for  the  farm,  he 
would  will  or  deed  her  a  part  of  the  farm, 
and  board  her  children  and  give  them  a  home, 
and  would  marry  her;  that  from  a  time  in 
the  fall  of  1891  untU  May,  1901,  she  was  at 
the  defendant's  house,  working  faithfully  for 
him,  except  during  several  short  Intervals, 
when  she  was  away  from  bis  house  on  ac- 
count of  his  ill  treatment  of  herself  and  her 
children;  that  after  each  of  these  intervals 
she  returned  to  the  defendant's  service  upon 
his  persuasion;  that  her  services  to  the  de- 
fendant were  performed  in  reliance  upon  the 
agreement  referred  to  above;  but  that  about 
May  22,  lOUl,  by  reason  of  the  defendant's 
ill  treatment  of  her  and  his  refusal  to  sup- 
port or  have  in  his  house  one  of  said  minor 
children,  and  his  refusal  to  permit  her  to 
carry  out  the  contract  on  her  part  or  to  re- 
main upon  his  premises,  she  abandoned  the 
defendant's  house  and  employment,  and  nev- 
er returned.  In  short,  the  plaintiff  claimed, 
and  there  was  evidence  tending  to  show,  that 
the  defendant  compelled  the  plaintiff  to  aban- 
don such  contract  The  defendant's  testi- 
mony tended  to  show  that  the  plaintiff  did 
cot  work  for  him  under  any  such  agreement 
as  the  plaintiff  claimed  to  have  existed;  but 
hid  claim  was,  and  the  testimony  on  his  part 
tended  to  show,  that  the  plaintiff  worked  for 
him  during  the  time  to  which  her  claim  for 
recovery  related,  or  during  the  same  timt> 
substantially,  under  an  agreement  by  which 
he  was  to  pay  her  $1  a  week,  and  board  her 
children  and  give  them  a  home;  that  be 
had  fulfilled  the  contract  on  his  part,  settling 
with  her  from  time  to  time,  and  making  a 
final  settlement;  that  he  did  not  in  any  way 
abuse  her  or  her  children,  and  that  she  left 
his  service  because  she  chose  to  leave  it. 

The  plaintiff  called  as  a  witness  one  May 
Gckcy,  who  stated,  on  cross-examination  by 
the  defendant,  that  the  defendant  on  one 
occasion  kicked  the  plaintiff,  and  dragged  her 
out  of  his  house.  The  record  then  proceeds: 
"Q.  What  Streeter  told  you  this?  A.  Archie 
Streeter.  A  cousin  to  Albert,  as  far  as  I 
know.  By  the  Court:  This  testimony  is  not 
admissible."  To  this  testimony  the  defend- 
ant excepted.  The  exception,  however,  can- 
not be  sustained,  the  defendant  himself  hav- 
ing brought  out  this  hearsay  evidence,  and 
its  Inadmissibility  having  been  promptly  de- 
clared by  the  court.  In  the  course  of  the 
cross-examination  of  the  defendant  by  the 
plaintiff's  counsel  the  cross-examining  counsel 
said  to  the  witness,  "You  are  pretty  willing 
to  swear  to  anything."  The  defendant  ob- 
jected to  what  was  so  said,  and  asked  to 
have  it  spread  upon  the  record,  and  to  be 
allowed  an  exception.  The  request  was 
granted,  and  the  exception  allowed.  The 
plaintiff's  counsel  then  said,  "Spread  it  upon 
the  record."  To  this  remark  the  defendant 
asked  for  an  exception,  which  was  allowed. 
A  review  of  the  case  shows  clearly  that  the 
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remark,  "Tou  are  pretty  willing  to  swear  to 
anything,''  was  a  comment  upon  the  testi- 
mony which  the  defendant  had  given,  and 
could  not  have  been  understood  as  a  state- 
ment or  suggestion  of  matter  foreign  to  the 
evidence.  Yet  the  remark,  not  being  made 
In  argument,  but  during  the  introduction  of 
evidence,  was  Irregular  and  Improper.  The 
Irregularity  and  Impropriety  were,  however, 
particularly  for  the  trial  court  to  Judge  of 
and  deal  with.  In  view  not  only  of  what  was 
said,  but  also  of  the  whole  previous  course 
of  the  trial,  and  of  the  manner  of  both  the 
witness  and  the  examiner.  The  testimony 
of  the  plalutiff  and  that  of  the  defendant  con- 
cerning matters  about  which  both  must  have 
known  were  so  irreconcilable  that  In  the  regu- 
lar course  of  argument  to  the  Jury  counsel 
for  either  party  would  have  been  warranted 
In  claiming  that  the  other  party  bad  been 
testifying  in  disregard  of  the  truth.  State  v. 
Warner,  6»  Vt.  30,  37  Atl.  246.  It  cannot 
reasonably  be  conceived  by  this  court  that, 
after  this  vas"  had  been  duly  argued  and 
submitted  to  the  Jury,  the  deliberations  of 
that  body  were  Influenced  by  either  of  the 
remarks  to  which  exception  was  taken. 
They  constituted  an  incident  of  the  trial 
which  should  have  been  avoided,  but  there 
was  not  reversible  error  in  connection  there- 
with. 

The  various  aspects  of  the  case,  as  pre- 
sented by  the  evidence,  were  submitted  to  the 
Jury  in  a  charge  to  which  no  exceptions  were 
taken,  and  the  Jury  returned  a  verdict  for 
the  plalntlfT.  After  the  verdict  was  returned, 
the  defendant  moved  for  Judgment  in  his  fa- 
vor non  obstante  veredicto  on  the  ground 
that  the  entire  claim  of  the  plaintiff  for 
service  was  under  special  contract,  or  con- 
tracts not  declared  upon.  This  motion  was 
overruled,  and  the  defendant  excepted.  In 
any  view  of  the  case,  the  motion  was  prop- 
erly overruled.  In  this  Jurisdiction  a  Judg- 
ment non  obstante  will  not  be  entered  in 
favor  of  the  defendant;  at  least  not  where 
the  issues  are  as  they  were  In  this  case. 
Trow  V.  Thomas,  70  Vt.  580,  41  Atl.  652; 
Bradley  Fertilizer  Co.  v.  Caswell,  65  Vt  231, 
20  Atl.  056;  French  v.  Steele,  14  Vt.  479; 
Stoughton  V.  Mott,  15  Vt.  162.  In  Hackett 
V.  Hewitt,  57  Vt  442,  B2  Am.  Hep.  132, 
Judgment  for  the  defendant  was  rendered 
on  what  was  called  a  "motion  for  Judgment 
notwlthstandlnir  the  verdict"  but,  as  Is 
pointed  out  in  Trow  v.  Thomas,  above  cited, 
the  motion  on  which  Judgment  was  rendered 
in  the  Hackett  Case  was  in  reality  a  motion 
in  arrest  of  Judgment  on  the  ground  that  It 
appeared  by  the  writ  and  declaration  that 
the  plaintiff  had  no  cause  of  action.  What 
was  said  in  this  regard  In  Gage  v.  Barnes, 
11  Vt  105,  was  outside  of  the  question  un- 
der consideration,  and  the  pleadings  In  that 
case  were  entirely  different  than  those  in 
the  case  at  bar.  However,  at  the  beginning 
of  the  plaintiff's  testimony  evidence  was  ad- 
mitted under  objection  and  exception  which 


fairly  presents  the  question  whether  there 
was  any  evidence  on  the  part  of  the  plalutiff 
tending  to  support  a  recovery  under  the 
common  counts.  Upon  consideration  of  this 
question.  It  Is  held  that  the  evidence  herein- 
before referred  to  tending  to  show  that  the 
plaintiff  rendered .  services  to  the  defendant 
under  a  special  contract,  which  the  defend- 
ant forced  her  to  abandon,  was  evidence 
tending  to  support  a  quantum  meruit  re- 
covery under  the  common  counts  for  work, 
labor,  care,  and  diligence  of  the  plaintiff  done 
and  performed  about  the  business  of  tbe  de- 
fendant, and  for  the  defendant,  and  at  bis 
request  Stone  v.  Stone,  43  Vt  180;  Sher- 
man V.  Champlain  Transportation  Co.,  31 
Vt.  162;  Derby  v.  Johnson,  21  Vt  17;  Mat- 
tocks V.  Lyman,  16  Vt  113;  Chamberlln  v. 
Scott,  33  Vt  80.  In  so  far  as  tbe  evidence 
had  a  tendency  to  show  that  the  defendant 
compelled  the  plaintiff  to  abandon  further 
performance  on  her  part  under  the  special 
contract.  It  tended  to  excuse  the  plaintiff  from 
demanding  performance  thereunder  on  the 
part  of  the  defendant  before  she  instituted 
this  action.  The  cases  cited  by  tbe  defend- 
ant as  inconsistent  with  the  view  here,  taken 
nre  readily  distinguishable.  The  cases  so 
cited  are  Myrlck  v.  Slason,  19  Vt  121.  Camp 
V.  Barker,  21  Vt  469,  and  Curtis  v.  Smith. 
48  Vt.  116. 

The  trial  court  rendered  Judgment  for  the 
plaintiff,  and  that  Judgment  Is  afllrmed. 


FAIRBANK  et  al.  v.  TOWN  OF  ROCK- 
INGHAM. 


(Supreme  Court  of  Vermont 
Feb.  25,  1903.) 


Wiudham. 


HIGHWAYS— CHANGE  OP  GRAnB— ABUTTING 
PROPERTY— DAMAGES. 

1.  Under  V.  S.  3357,  3358,  relative  to  the 
grading  of  highways,  and  providing  that  the 
selectmen  may  order  the  lowering  or  raising  of 
the  roadbed  more  than  three  feet  and  that, 
if  they  are  of  opinion  that  owners  of  abutting 
property  will  sustain  damages  thereby,  they 
shall  determine  tbe  amount  thereof,  etc.,  an 
owner  of  property  abutting  on  the  road,  the 
grading  of  which  has  been  altered  more  than 
three  feet  is  entitled  to  compensation  only  for 
the  injury  caused  by  the  change  in  excess  of 
three  feet 

Appeal  In  chancery,  Windham  county;  Ty- 
ler, Chancellor. 

Bill  by  C.  C.  Falrbank  and  others  against 
the  town  of  Rockingham.  From  the  decree, 
the  orator  C.  C.  Falrbank  appeals.    Affirmed. 

Argued  before  MUNSON,  START.  WAT- 
SON,   STAFFORD,   and   HASBT.TOX.   .T.T. 

H.  D.  Ryder  and  Clarke  C.  FItts,  for  orator. 
C.  H.  WIIIIamB  and  BoUes  &  BoUes,  for  de- 
fendant 


HASELTON,  J.  This  case  has  once  before 
been  In  ttiis  court,  and  tbe  Jurisdiction  of  the 
court  of  chancery,  arising  from  special  facts, 
was  then  determined.    Bee  thla  case^  73  Vt 


Digitized  by 


Google 


Vt) 


lEBBILL  T.  TILLISON. 


187 


124,  80  AtL  802.  Hie  only  question  now  be- 
fore the  oonrt  la  as  to  the  congtractton  of  the 
phrase  "sacb  alteration,"  as  used  In  V.  S. 
33S8,  relating  to  the  grading  of  highways. 
That  section  and  the  preceding  one  read  as . 
follows: 

"Sec.  8867.  A  selectman  or  road  commis- 
sioner shall  not  alter  a  highway  by  cutting 
down  or  raising  the  road-bed  In  front  of  a 
dwelllng-honse  or  other  bnlldlng  standing 
upon  the  line  of  said  highway  more  than 
three  feet,  without  first  giving  notice  to  the 
owners  thereof,  of  a  time  when  the  select- 
men wUl  examine  the  premises,  hear  them 
upon  the  question  of  making  such  alteration 
and  danoages  by  reason  of  such  alteration,  at 
which  time  the  selectmen  shall  attend  and 
hear  such  owners,  if  they  desire  to  be  beard. 

"Sec.  S358.  If  the  selectmen  are  of  opinion 
that  the  public  good,  or  the  necessity  or  con- 
venience of  Individuals  requires  that  such 
road-bed  be  altered  by  lowering  or  raising 
the  same  more  than  three  feet,  they  may  or- 
der such  alteration  to  be  made,  and  if  they 
are  of  opinion  that  such  owners  will  sustain 
damage  by  reason  of  such  alteration  they 
■hall  determine  and  award  the  amount  there- 
of to  the  owners  resi)ectively,  taking  into  ac- 
count, by  way  of  irffset  thereto,  such  special 
benefit,  if  any,  to  such  owners  as  shall  accrue 
to  them  by  reason  of  such  alteration." 

It  may  be  observed  that  an  alteration  of  a 
highway  Implies,  as  a  general  rule,  a  change 
In  the  course  or  width  of  the  highway.  A 
mere  change  In  the  grade  of  the  roadbed  Is 
not  ordinarily  regarded  as  an  alteration. 
Harrison  v.  Milwaukee,  51  Wis.  645,  8  N.  W. 
731;  Blgelow  V.  Worcester,  169  Mass.  390, 
48  N.  B.  1;  CaUender  v.  Marsh,  1  Pick.  416. 
This  rule  seems  to  have  been  recognized  in 
this  state  In  Felch  v.  Gilman,  22  Vt.  38,  and 
In  Baxter  t.  Winooskl  Turnpike  Co.,  22  Vt 
U4,  62  Am.  Dec.  84.  In  1881  the  case  of 
Pennlman  t.  Town  of  St  Johnsbury,  54  Vt. 
306,  was  before  this  court.  The  trustees  of 
the  village  of  St  Johnsbury  had,  to  the  ex- 
tent of  about  three  feet  and  six  Inches,  rais- 
ed the  grade  of  a  highway  opposite  Pennl- 
man's  house,  and  Pennlman  petitioned  the 
county  court  to  appoint  commissioners  to  ap- 
praise damages.  The  case  was,  however,  dis- 
posed of  on  grounds  which  did  not  touch 
the  question  whether  this  change  of  grade 
constituted  an  alteration  of  the  highway. 
On  this  point  the  court  say:  "It  Is  unneces- 
sary to  decide  whether  sudi  a  change  in  the 
grade  as  was  made  would  entitle  the  land- 
owner to  additional  compensation  or  not 
If  sncb  a  change  would  be  regarded  as  an 
altnation,  there  was  no  such  alteration  made 
by  the  selectmen  as  gives  the  petitioner  the 
right  to  demand  the  appointment  of  commls- 
stonens."  Tbereaftw,  In  1884,  the  statute  In 
question  was  enacted;  and  it  is  evident  that 
■0  far  as  concerns  the  grade  of  a  highway 
opposite  a  building  standing  thereon,  a  change 
of  not  more  than  three  feet  Is  regarded  by 
the  statute  as  Id  the  nature  of  ordinary  high- 


way repairs,  and  not  as  an  alteration  of  the 
highway,  and  that  in  the  changing  of  such 
grade,  an  alteration,  in  the  sense  of  the  stat- 
ute, begins  when,  and  only  when,  the  lower- 
ing or  raising  of  the  roadbed  exceeds  three 
feet.  To  hold  otherwise  would  be  to  (lepji  . 
from  famUiar  and  salutary  rules  applicable 
to  the  construction  of  statutes.  The  statute 
In  question,  read  In  connection  with  the  high- 
way law  as  a  whole,  does  not  require  or  war- 
rant a  holding  to  the  eOfect  that  where  the 
roadbed  of  a  highway  opposite  a  building  Is 
raised  or  lowered  three  feet,  and  no  more,  an 
abutting  owner  is  entitied  to  no  condensa- 
tion, and  that  where  the  grade  of  the  roadbed 
Is  changed,  say,  three  feet  and  one  inch,  an 
abutting  owner  Is  entitled  to  compensation 
for  damages  resulting  from  the  entire  change 
of  grade.  Damages,  in  such  circumstances, 
resulting  from  a  change  of  grade  to  the  ex- 
tent of  three  feet  are  to  be  treated  as  hav- 
ing been  taken  into  consideration  In  fixing 
the  compensation  allowed  to  abutting  owners 
upon  the  original  laying  out  of  the  highway. 
A  change  of  grade  to  the  extent  of  three 
feet  made  for  the  Improvement  of  a  high- 
way, Is  considered  to  be  made  in  the  exercise 
of  a  public  right  already  acquired  and  paid 
for. 
Decree  affirmed  and  cause  remanded. 


TERRILL  V.  TUXISON. 

(Supreme   Court   of  Vermont    Ohittenden. 
Feb.  25,  1903.) 

NOTKS  —  CONSIDERATION  —  FORGED  BOND  — 
GOOD  FAITH  OF  PAYEE— DECLARATION  OF 
AGENT  —  RES  OESTyB  —  APPBAX.  —  RECORD- 
GROUNDS  OF  OBJECTION— INSTRUCTIONS. 

1.  If  defendant  supposed  when  he  executed 
the  note  in  suit  that  it  was  in  liquidation  of  his 
liability  on  a  bond  signed  by  him,  but  In  fact 
his  name  had  been  cut  off  the  bond  and  at- 
tached to  another,  about  which  he  knew  noth- 
ing, and  the  note  was  taken  by  the  plaintiff  in 
liquidation  of  defendant's  liability  on  such 
forged  bond,  there  was  no  couaideration  for  the 
note. 

2.  Declarations  by  plaintiff's  son.  whom 
plaintiff  sent  to  procure  defendant's  signature 
to  a  note,  that  the  note  was  to  discharge  a 
liability  on  a  bond  which  defendant  had  actual- 
ly signed,  when  in  fact  his  name  had  been  cut 
off  such  bond  and  attached  to  a  fictitious  bond, 
of  which  be  knew  nothing,  and  the  note  was 
given  in  settlement  of  his  pretended  liability  on 
such  fraudulent  bond,  were  properly  admitted 
in  evidence  as  part  of- the  res  gestse. 

3.  Where   the   record   does   not    disclose   the 

f rounds  on  which  a  motion  for  a  directed  ver- 
Ict  was  based,  exceptions  to  the  overruling  of 
the  motion  will  not  be  considered  in  the  Su- 
preme Court 

4.  The  fact  that  the  obligees  of  a  forged  bond 
accepted  it  in  good  faith,  and  incurred  a  lia- 
bility in  relying  thereon,  will  not  operate  to 
render  the  obligors  liable. 

5.  It  was  not  error  to  refuse  to  instruct  the 
jury  that  the  burden  of  proving  a  change  in  a 
bond  was  on  the  defendaDt;  there  being  no 
evidence  that  the  bond  had  been  changed,  but 
the  evidence  tending  to  show  that  it  was 
forged. 

6.  Where  one  alternative  of  a  requested  in 
structioD  is  bad.  the  whole  may  be  refused. 
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Exceptions  from  Chittenden  county  court; 
Start,  Judge. 

Assumpsit  by  L.  F.  Terrlll  against  F.  P. 
TilUson.  Judgment  for  defendant,  and  plain- 
tiff brings  exceptions.    Affirmed. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, STAFFORD,  and  HASBLTON,  JJ. 

Ia  F.  Wilbur,  for  plaintiff.  V.  A.  Bul- 
lard  and  Elihu  B.  Taft,  for  defendant 

WATSON,  J.  The  execution  of  the  note 
upon  -which  the  plaintiff  seeks  to  recover  was 
admitted  by  the  defendant,  but  he  claimed  In 
defense  that  the  note  was  procured  by  fraud 
and  was  without  consideration.  In  support 
of  this  claim,  and  under  exception  by  the 
plaintiff,  the  defendant  was  permitted  to 
show  that  in  the  spring  of  1887  the  plaintiff, 
T.  S.  Whipple,  and  G.  A.  Terrlll  signed  or 
Indorsed  notes  for  one  Oeo.  E.  Terrlll,  a  son 
of  the  plaintiff,  to  the  Howard  National 
Bank  of  Burlington,  to  the  amount  of  $2,000, 
which  they  subsequently,  and  before  the  exe- 
cution of  the  note  in  question,  were  obliged 
to  pay;  that,  before  they  would  ao  sign  or 
Indorse  any  paper  for  Geo.  E.,  they  required 
him  to  secure  or  indemnify  them  for  so  do- 
ing, whereupon  Geo.  E.  delivered  to  them  a 
bond,  purporting  to  be  signed  by  the  defend- 
ant and  five  other  obligors,  for  $6,000,  pay- 
able to  the  plaintiff,  Whipple,  and  G.  A. 
Terrill,  conditioned  that  If  the  notes  and  pa- 
pers which  they  were  to  Indorse  for  the  said 
Geo.  E.,  not  exceeding  $6,000,  should  be  paid, 
then  the  obligation  should  be  void,  otherwise 
in  force,  and  stating  therein  that  it  was  un- 
derstood and  agreed  that  none  of  the  signers 
of  the  bond  should  be  held  in  an  amount 
greater  than  $100;  that  the  body  of  the  bond 
did  not  contain  the  names  of  any  obligors, 
but  that  it  bad  the  names  of  what  purported 
to  be  six  signers  at  the  bottom,  and  among 
them  was  the  name  of  the  defendant.  The 
defendant's  evidence  further  tended  to  show 
that  neither,  the  defendant  nor  any  of  the 
other  of  said  apparent  obligors  ever  signed 
said  bond,  but  that  their  names  had  been  cut 
off  a  bond  running  to  said  bank  for  $4,000, 
which  they  had  in  fact  signed  for  the  benefit 
of  the  said  Geo.  E.,  and  the  same  bad  been 
pasted  to  the  bond  first  above  mentioned; 
that  after  the  plaintiff,  Whipple,  and  G.  A. 
Terrill  had  paid  the  paper  which  they  had 
so  signed  to  the  bank,  the  plaintiff,  seeking 
to  get  a  settlement  of  the  defendant's  sup- 
posed liability  on  the  bond  for  $6,000,  wrote 
the  note  in  question,  and  gave  it  to  Geo.  B., 
telling  him  to  get  the  defendant  to  sign  It, 
but  gave  him  no  other  Instructions,  and  that 
when  the  defendant  gave  the  note  he  was 
informed  by  Geo.  E.  that  It  was  to  discharge 
his  liability  on  the  said  bond  running  to  the 
bank,  and  he  so  supposed,  when  in  fact  it 
was  to  discharge  his  liability  on  the  said 
bond  for  $0,000.  This  evidence,  if  true, 
showed  that  the  only  consideration  for  the 
note  was  the  defendant's  liability  on  a  bond 


which  was  never  signed  by  him,  nor  by  any 
of  the  obligors  whose  names  were  attached 
thereto,  but  that  their  names  were  cut  off 
another  bond  which  had  been  signed  by 
them,  and  pasted  to  the  paper  on  which  was 
written  the  body  of  this  bond,  without  their 
knowledge  or  consent.  In  these  circumstan- 
ces, thus  attaching  their  names  thereto  was 
a  forgery,  in  law;  the  instrument  was  void; 
It  could  afford  no  consideration  for  the  note 
in  suit;  and  the  evidence  was  properly  re- 
ceived. If  this  bond  Is  a  forgery,  it  was  a 
fraud  upon  the  defendant  thus  to  procure 
from  him  the  note  in  payment  of  any  liabil- 
ity thereunder.  The  plaintiff  made  Geo.  B. 
his  agent  to  get  the  defendant  to  sign  the 
note,  and  it  was  within  the  scope  of  his 
agency,  in  so  doing,  to  tell  the  defendant 
what  the  note  was  for.  The  plaintiff  could 
not,  in  reason,  suppose  that  the  defendant 
would  sign  It  without  such  information.  The 
declarations  and  representations  made  by 
Geo.  E.  to  the  defendant  in  that  behalf  to 
Induce  him  to  sign  were  thereforo  within  the 
scope  of  the  agency,  constituted  a  part  of  tbe 
res  gesta:,  and  were  properly  received  in  evi- 
dence. Kingsley  v.  Fltts,  51  Vt  414;  Ma- 
son V.  Gray,  36  Vt  308;  Limerick  Bank  y. 
Adams,  70  Vt  132,  40  Ati.  166. 

At  the  close  of  the  evidence  the  plaintiff 
moved  for  a  verdict,  and  to  the  overruling 
of  the  motion  the  plaintiff  excepted.  He  also 
requested  the  court  to  Instruct  the  Jury  to 
render  their  verdict  for  the  plaintiff,  and  ex- 
cepted to  the  court's  failure  so  to  do.  This 
request  is  but  a  repetition  of  the  motion — 
one  asked  for  a  verdict  at  the  close  of  tbe 
evidence,  and  the  other  at  the  dose  of  the 
argument.  The  record  does  not  disclose  tbe 
grounds  upon  which  these  motions  were 
based,  and  tbe  exceptions  are  thereforo  not 
considered.  German  v.  Bennington  B.  R. 
Co.,  71  Vt  70.  42  Atl.  972. 

The  third  and  fourth  requests  ara  based 
upon  the  contention  that  even  though  tbe 
bond  be  a  forgery,  If  such  forgery  was  with- 
out the  knowledge  or  procurement  of  tbe 
plaintiff,  and  if  the  plaintiff,  Whipple,  and 
G.  A.  Terrill  took  It  in  good  faith,  and.  rely- 
ing upon  it,  signed  the  notes  to  the  bank,  and 
have  since  paid  them,  and  the  note  in  suit 
was  given  by  the  defendant  and  received  by 
the  plaintiff  in  good  faith  in  settlement  of  tbe 
defendant's  liability  on  tbe  bond,  then  the 
plaintiff  was  entitled  to  recover  the  amount 
of  the  note.  But  notwithstanding  these  par- 
ties thus  acted  in  good  faith.  If  the  bond  was 
originally  a  forgery,  it  remained  so,  and  af- 
forded no  consideration  for  the  note. 

The  fifth  request  was  to  instruct  the  Jury 
that  Geo.  E.  Terrill  was  the  agent  of  the 
signers  of  the  bond  in  procuring  and  deliv- 
ering it  to  tbe  plaintiff;  and  the  sixth,  that 
the  burden  of  proving  a  change  in  the  bond 
or  of  establishing  fraud  was  on  the  defeml- 
ant  There  was  no  evidence  tending  to  show 
that  Geo.  E.  was  acting  as  the  agent  of  the 
signers  of  the  bond,  and  therefore  the  fifth 
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request  waa  properly  refused.  And  upon  tbe 
evidence  In  the  case  the  bond  was  either  a 
genuine,  valid  bond,  or  It  was  a  forgery. 
There  was  no  evidence  -on  either  side  that  It 
bad  ever  been  changed.  One  alternative  of 
the  request  being  bad,  the  whole  request 
could  be  disregarded.  Boyden,  Adm'r,  v. 
FItehburg  R.  It  Co.,  72  Vt.  88,  47  Atl.  409. 
Judgment  atfirmed.  • 


BURTON  V.  PROVOST  et  al. 

(Sapreme  Court  of  Vermont.    Bennington.    Feb. 
25,  1903.) 
WILLS— CONSTRUCTION— "REVERSION"— 
VESTED  REMAINDER. 
1.  Where  a  testator  devised  his  estate  to  his 
wife  for  life,  and  at  her  death  the  "reversion- 
ary interest    *    *    *    to  belong  to  and  be  di- 
vided equally  among"  his  daughters  and  their 
heirs,  the  interest  in  tbe  estate  devised  to  the 
daughters  is  a  vested  remainder. 

Appeal  in  chancery,  Bennington  county; 
Mnnson,  Chancellor. 

Bill  by  Mary  Oerrans  Burton  against  John 
M.  Provost  and  others.  From  a  decree  for 
orator,  defendants  appeal.    Aflbrmed. 

Argued  before  TYLER,  START,  WAT- 
SON, STAFFORD,  and  HASELTON,  JJ. 

William  R.  Daley,  for  appellants.  Batcbel- 
der  ft  Bates,  for  appellee. 

HASELTON,  J.  Ellas  B.  Burton,  late  of 
Manchester,  died  testate,  leaving  surviving 
blm  a  widow  and  three  daughters,  Agnes, 
Ella,  and  Fanny;  two  of  whom  were  mar- 
ried women  with  children,  the  third  being  a 
widow  with  no  children.  The  only  question 
in  this  case  is  as  to  the  construction  of  a 
clause  in  the  will  of  Ellas  B.  Burton.  The 
fifth  and  sixth  clauses  in  said  will  read  as 
follows:  "I  also  will,  devise  and  bequeath 
to  her  [bis  wife]  the  use  and  occupancy  dur- 
h)g  her  nattual  life,  of  tbe  house,  buildings 
and  premises  belonging  to  me  and  occupied 
by  me  as  a  homestead,  situated  in  the  vil- 
lage of  Mancbester,  and  in  tbe  case  of  the 
destruction  by  fire  of  any  of  the  buildings  or 
property  any  insurance  that  may  be  effected 
upon  said  property  shall  belong  and  be  paid 
to  my  said  wife,  Mary  G.,  for  her  use  and 
benefit.  I  will  and  devise  all  my  money 
claims  not  hereinbefore  referred  to,  meaning 
all  notes,  mortgages,  debentures,  bank  stock, 
evidences  of  Indebtedness  of  every  kind  and 
choses  in  action,  I  may  have  at  my  death, 
should  be  held  by  my  executors  in  trust  to 
keep  the  same  secure  and  remunerative,  and 
to  pay  the  Interest  and  income  arising  there- 
from to  my  said  wife,  Mary  Gerrans,  during 
ber  natural  life  for  her  own  use  and  benefit, 
and  at  her  death  tbe  principal  remaining  of 
said  trust  as  well  as  the  reversionary  inter- 
est In  said  homestead  and  premises,  to  be- 
long to  and  be  divided  equally  among  my  said 
three  daughters  and  their  hebrs."  The  pre- 
cise question  raised  Is  whether  the  interest 
in  the  homestead  and  premises  devised  to 


the  daughters  is  a  vested  or  a  contingent  re- 
mainder. Fnder  tbe  authorities  in  this  state 
it  is  clear  that  the  remainder  vested  in  tbe 
daughters  upon  the  death  of  the  testator,  the 
enjoyment  of  the  vested  estate  being  post- 
poned. In  re  Tucker's  Will,  63  Vt.  104,  21 
Atl.  272,  26  Am.  St  Rep.  743;  Jones  t. 
Knappen,  63  Vt  391,  22  Atl.  630,  14  L.  R.  A 
293,  and  cases  there  cited.  The  rule  never 
to  be  lost  Bight  of  in  determining  whether  a 
devised  estate  is  vested  or  contingent  Is  well 
stated  In  each  of  the  above-named  cases. 
"No  estate  will  be  held  contingent  unless 
very  decided  terms  are  used  in  tbe  will,  or  it 
is  necessary  to  so  hold  in  order  to  carry  out 
the  other  provisions  or  implications  of  the 
will."  In  re  Tucker's  Will.  "Unless  the  lan- 
guage of  the  testator,  when  applied  to  the 
circumstances  of  the  case,  clearly  Indicates  a 
contrary  Intention,  the  law  favors  the  vesting 
of  remainders  on  the  death  of  the  testators, 
when  the  will  becomes  operative.  Such  is 
presumed  to  be  the  testator's  Intention,  unless 
the  contrary  appears."  Jones  v.  Knappen. 
It  Is  Impossible  to  reconcile  all  the  relevant 
decisions  in  nil  Jurisdictions,  but  the  conclu- 
sion here  reached  is  In  accordance  with  the 
general  trend  of  the  reported  cases.  For  a 
very  full  and  satisfactory  review  of  Amer- 
ican cases  on  the  question  under  considera- 
tion reference  is  made  to  a  note  to  Ooebell 
V.  Wolfr  (N.  Y.)  10  Am.  St  Rep.  464  (s.  c.  21 
N.  E.  388).  The  clause  relating  to  the  re- 
mainder, called  in  the  will  the  "reversionary 
interest,"  is  of  the  same  effect  as  though  it 
read:  "I  give  one-third  of  the  remainder  to 
my  daughter  Agnes  and  her  heirs,  one-third 
to  my  daughter  Ella  and  her  heirs,  and  one- 
third  to  my  daughter  Fanny  and  her  heirs." 
Any  apparent  obscurity  is  obviously  due  -to 
an  effort  towards  conciseness  of  expression. 
Decree  affirmed,  and  cause  remanded. 


JANGRAW  V.   MEE. 

(Supreme  Court  of  Vermont.    Washington. 
Feb.  25,  1903.) 

ADVERSE  POSSESSION-NOTICE-QUESTION  FOR 
JURY- MOTION  FOR  NEW  TRIAL. 

1.  It  Is  unnecessary  for  the  one  occupying 
land  adversely  to  give  notice  of  his  claim  to 
the  owner  in  words,  but,  if  the  occupancy  and 
use  are  exclusive,  open,  and  notorious,  and  of 
such  a  character  as  to  Indicate  to  the  owner 
that  it  is  exercised  as  matter  of  right,  it  Is  suf- 
ficient. 

2.  It  was  for  the  jury  to  determine  whether 
defendant's  occupancy  of  land  claimed  by  plain- 
tiff WHS  of  such  a  character  as  to  indicate  to 
plaintiff  that  defendant  was  claiming  It  as  mat- 
ter of  right,  there  being  evidence  tending  to 
establish  such  fact. 

3.  A  motion  for  new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence is  addressed  to  the  discretion  of  the 
court  and  its  action  Is  conclusive. 

Exceptions  from  Washington  county  court; 
Start,  Judge. 

f  1.  See  Adverse  Fossenion,  vol.  1,  Cent.  Die.  {{ 
129.  m. 
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Bjectment  by  Ougbtney  Jangraw  against 
Mary  Mee.  Plaintiff's  motion  to  set  aside  a 
verdict  for  defendant  was  overruled,  and 
plaintiff  brings  exceptions.    Affirmed. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, STAFFORD,  and  HASELTON,  JJ. 

George  W.  Wing  and  John  G.  Wing,  for 
plaintiff.  T.  R.  Gordon  and  F.  L.  Laird,  for 
defendant 

WATSON,  J.  This  action  was  tried  by 
jury,  resulting  in  a  verdict  for  the  defendant. 
Before  judgment  on  verdict,  the  plaintifl 
moved  to  set  aside  the  verdict  on  the 
grounds:  (1)  That  it  was  against  the  weight 
of  evidence,  contrary  thereto,  and  not  in  ac- 
cordance therewith;  (2)  that  the  northeast- 
erly line  of  the  plaintiff— being  the  line  in 
dispute — was  conceded  to  start  from  a  •cer- 
tain cedar  post  marking  the  westerly  corner 
of  the  defendant's  land; .  and  (3)  that  the 
evidence  in  the  case  had  a  tendency  to  show 
that  the  disputed  premises  had  been  used  In 
common  by  the  parties,  and  that  the  defend- 
ant's occupation  had  been  by  the  plaintiff's 
permission,  and  not  openly,  notoriously,  and 
exclusively  adverse  to  him  under  a  claim  of 
right  The  only  question  before  us  is  on 
exception  to  the  overruling  of  this  motion. 
The  defense  was  placed  upon  the  ground  of 
title  in  the  defendant,  both  by  record  and 
by  prescription.  The  plaintiff  claimed,  and 
the  defendant  conceded,  that  the  northeast- 
erly line  of  the  plaintiff's  lot— the  line  in  dis- 
pute—started from  a  certain  cedar  post 
marking  the  westerly  corner  of  the  defend- 
ant's land.  The  defendant's  evidence  tended 
to  show  that  from  the  year  1875  she  and  her 
husband  owned  and  occupied  the  premises 
now  owned  by  her  adjoining  the  plaintiff's 
land  until  the  husband's  death,  about  10 
years  ago,  and  that  since  then  she  has  been 
the  owner  thereof,  and  has  occupied  them 
in  person  or  by  her  tenants;  that  when  the 
defendant  and  her  husband  bought  the  place 
in  1875  the  line  between  their  land  and  the 
land  now  owned  by  the  plaintiff  was  indicat- 
ed on  Loomis  street  by  the  cedar  post,  and 
that  there  was  also  a  "line  board"  on  the 
bam;  and  that  in  1879,  and  as  late  as  1887 
and  1888.  a  common  board  fence  was  there 
on  this  line,  or  portions  of  it  It  Is  to  this  line 
thus  indicated  that  the  defendant  claims  to 
own.  Her  evidence  tended  to  show  occut>an- 
cy  of  the  disputed  premises  and  to  this  line 
by  herself  and  husband  until  his  death,  and 
by  herself  or  her  tenants  since;  also  unin- 
terrupted, exclusive,  open,  notorious,  posses- 
sion and  acts  of  ownership  for  more  than  15 
years,  exercised  by  them;  and  that  the 
plaintiff  never  made  any  objections  thereto, 
nor  in  acts  or  words  made  any  claim  of  right 
in  himself  until  about  four  years  ago,  since 
which  time  both  the  plaintiff  and  the  defend- 
ant have  claimed  to  own  them,  each  en- 
deavoring to  assert  bis  and  her  rights  there- 
in, which  have  been  constantly  disputed  and 


resisted  by  the  other.  It  is  said  by  the 
plaintiff  that  no  notice  of  any  kind  of  the 
defendant's  claim  was  given  to  him,  and  that 
the  defendant  does  n^t  claim  that  she  ever 
said  anything  to  him,  or  made  any  claim 
to  the  premises  in  question;  also  that  the 
acts  of  the  defendant  with  reference  to  the 
disputed  premises  are  consistent  with  the 
claim  of  the  plaintiff  that  the  defendant's 
use  of  the  same  was  by  permission  of  the 
plaintiff,  and  not  hostile,  adverse,  and  ex- 
clusive. It  was  not  necessary  for  the  de- 
fendant to  show  that  she  gave  the  plaintifl. 
notice  of  her  claim  in  words.  It  was  suffi- 
cient if  her  occupancy  and  use  were  exclu- 
sive, open,  and  notorious,  and  of  such  a  char- 
acter as  would  indicate  to  the  plaintiff  that 
she  was  exercising  it  as  a  matter  of  right 
The  evidence  tended  so  to  show,  and  it  was 
for  the  jury  to  determine.  Willey  v.  Hunter, 
57  Vt  479;  Plimpton  v.  Converse,  44  Vt  158; 
Eddy  V.  St  Mars,  63  Vt  462,  38  Am.  Rep. 
695.  The  only  question,  then,  being  wheth- 
er the  verdict  was  against  the  weight  of 
evidence,  the  motion  was  addressed  to  the 
discretion  of  the  trial  court,  and  its  action 
thereon  Is  conclusive.  Sowles  v.  Carr,  69 
Vt  414.  38  Atl.  77. 
Judgment  affirmed. 


ASELTINE  T.  PERRT. 

(Supreme  Court  of  Vermont.     Franklin.     Feb. 
25,  1903.) 

ASSUMPSIT— COMMON   COUNTS— RIGHT  OP   RB- 
COVERY— LIMITATION  BY  SPKCIFICATION. 

1.  A  life  insurance  agent  agreed  with  a  policy 
bolder  to  pay  the  company  the  amoant  of  the 
first  premium,  and  take  the  policy  holder's  notes 
therefor.  After  the  maturity  of  one  note,  the 
a^ent  sued  the  policy  holder  in  assampslt;  de- 
claring on  the  common  counts  only,  and  specify- 
ing that  he  sought  to  recover  the  premium  aa 
such.  He  introduced  the  notes  in  evidence  to 
sustain  the  specification,  and  disclaimed  any 
right  to  recover  on  the  notes.  Utid  that  al- 
though the  specification  was  no  part  of  the 
pleadiugs,  nevertheless  plaintiffs  right  to  re- 
covery was  limited  thereby,  and  judgment  was 
properly  rendered  for  defendant,  though  plain- 
tiff, on  proper  pleadings,  could  have  recovered 
on  the  matured  note. 

Exceptions  frdm  Franklin  county  court; 
Munson,  Judge. 

Assumpsit  by  A.  M.  Aseltlne  against  Wil- 
liam Perry.  From  a  Judgment  for  defendant 
on  a  referee's  report,  the  plaintiff  brings  ex- 
ceptions.   Affirmed. 

Argued  before  TYLER,  START,  WATSON, 
and  HASELTON,  JJ. 

Elmer  Johnson,  for  plaintifC  Emmet  Mc- 
Feeters,  for  defendant 

HASELTON,  J.  The  plaintiff  was  a  Ufe 
insurance  agent  The  defendant  through  the 
plaintiff's  agency,  made  application  for  Insbr- 
ance  on  his  life;  and  the  plaintiff's  principal, 
in  accordance  with  said  application,  issued  ta 
the  defendant  a  policy  of  life  Insurance,  and. 
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deUvered  the  same  to  the  plaintiff  for  the 
defendant  At  the  time  of  said  application 
the  defendant  executed  and  delivered  to  the 
plaintiff  two  notes,  the  consideration  for 
which  was  an  agreement  that  the  agent 
should  pay  the  company,  for  the  insured,  the 
amonnt  of  the  first  premium,  which  was  $2U.- 
20.  This  the  plaintiff  did,  and  held  the  hi- 
snrance  policy  and  the  notes.  In  these  cir- 
cumstances, the  contract  of  insurance  be- 
tween the  company  and  the  defendant  was 
t  complete  one,  and  the  notes  were  valid. 
Porter  v.  life  Insurance  Co.,  70  Vt  604,  41 
AU.  S70.  After  the  maturity  of  the  first  note, 
bnt  before  the  maturity  of  the  second,  the 
agent  bronght  suit  against  the  defendant  in 
assumpsit,  declaring  on  the  common  counts 
only.  By  his  specification  be  sought  to  re- 
cover the  premium  as  sucli.  He  Introduced 
the  notes  in  evidence,  but  only  for  the  pur- 
pose of  sustaining  his  specification.  On  the 
trial,  which  was  had  before  a  referee,  the 
plaintiff  disclaimed  any  right  to  recover  up- 
on the  above-mentioned  notes,  but  claimed 
to  recover  in  accordance  with  his  specification 
only.  The  plaintiff's  claim  and  specification 
being  what  they  were,  the  court  properly  ren- 
dered Judgment  for  the  defendant  on  the  ref- 
etee'B  report  The  case  is  one  in  which  the 
plaintiff  voluntarily  limited  his  right  of  re- 
covery by  his  specification  and  the  position 
taken  by  him  on  trial.  Johnson  v.  Date,  75 
Vt  — ,  5S  Ati.  829.  While  a  specification  is 
00  part  of  the  declaration,  in  respect  to  Bul>- 
seqnent  pleadings,  It  nevertheless  circum- 
scribes the  scope  of  the  evidence  and  the 
plaintiff's  right  of  recovery.  Bank  t.  Ly- 
man, 20  Vt  66a,  Fed.  Gas.  Na  924;  Lapham 
T.  Briggs,  27  Vt  27.  It  may  be  amended  as 
the  case  develops,  and,  though  not  amended 
In  terms,  it  may  be  treated  as  having  been 
amended,  if  the  course  of  the  trial  has  been 
such  as  to  permit  it  to  be  so  treated.  Green- 
wood V.  Smith,  45  Vt  37;  Bates  v.  Quinn,  66 
Vt  49.  Here  the  specification  was  not  ex- 
pressly amended,  and  the  claim  of  the  plain- 
tiff and  the  course  of  the  trial  were  such 
that  it  cannot  be  treated  as  liaving  been 
amended  by  implication.  It  Is  obvious  from 
the  record  that  the  plaintiff  would  have  had 
judgment  below  for  the  amount  of  the  ma- 
tured note,  but  for  the  erroneous  position 
which  he  took  on  trial.  His  error  cannot  be 
attributed  to  the  court 
Judgment  affirmed. 


LYNDON  SAV.  BANK  v.  INTBRNATIONAL 
CO.  et  aL 

(Snpreme  Court  of  Vermont.    Caledonia.    Feb. 
25,  1908.) 

ACTION  ON  NOTBS-PLEADINO-C0RP0RATI0N8 

—BT-LAWS— INDORSEMENT— EVIDENCE!— 

TRIAL— QUESTION   FOR  JURY. 

L  Under  rule  13,  providing  that  in  an  action 
en  a  note,  where  the  defendant  Intends  to  deny 
the  execntion  of  tiie  instrument  he  must  file  a 
written  notice  of  such  Intent  evidence  that  par- 


ties whose  signatures  appear  upon  a  note,  and 
who  were  sued  as  co-makers,  did  not  sign  it  as 
snch,  is  admissible,  without  notice  of  intention 
to  dispute  the  execution  of  the  instmment  since 
snch  evidence  is  merely  an  explanation  of  the 
capacity  in  which  the  parties  signed. 

2.  A  by-law  of  a  corporation  requiring  all 
notes  of  the  corporation  to  be  countersigned  by 
the  treasurer  and  approved  by  two  members  of 
the  executive  committee  cannot  affect  the  valid- 
ity of  a  note  executed  by  the  corporation  with- 
out the  approval  of  lie  two  members  of  the  ex- 
ecutive committee,  where  the  payee  had  no 
knowledge  of  the  by-law. 

3.  Where,  after  maturity  of  a  note  made  by  a 
corporation,  an  officer  of  the  corooration  In- 
dorsed it,  and  the  evidence  was  conflicting  as  to 
the  circumstances  and  purpose  of  the  indorse- 
ment the  question  as  to  what  was  the  under- 
standing  of  the  parties  at  the  time  the  in- 
dorsement was  made  was  for  the  jury. 

4.  Where,  after  the  execution  of  a  note,  a 
third  person,  not  before  a  party  thereto,  dgns 
his  name  upon  the  back  of  it  in  blank,  he  is 
prima  facie  a  co-maker,  but  the  real  obligation 
assumed  by  him  may  be  shown  by  parol. 

Exceptions  from  Caledonia  county  court; 
Munson,  Judge. 

Special  assumpsit  by  Lyndon  Savings  Bank 
against  the  International  Company  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff brings  exceptions.    Reversed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HASELTON,  JJ. 

Cook  &  Norton  and  W.  W.  Miles,  for  plain- 
tiff.   Yotmg  &  Yotmg,  for  defendants. 


TYLER,  J.  Special  assumpsit  in  which 
the  International  Company,  O.  H.  Prouty, 
O.  C.  Miller,  and  H.  E.  Fulsom  are  declared 
against  as  Joint  makers  of  a  promissory  note 
for  $5,000,  dated  June  12,  1886,. payable  on 
demand,  with  interest  semiannually.  The 
note  is  signed  by  the  defendant  company, 
waiving  "all  right  or  claim  to  the  statute  of 
limitations."  Across  the  end,  upon  its  face, 
is  written:  "J.  A  Prouty,  O.  C.  Miller,  Ex. 
Committee."  On  the  back  appears:  "Waiv- 
ing demand  and  notice.  H.  E.  Fulsom.  O. 
C.  Miller.  G.  H.  Prouty."  The  defendants 
severally  pleaded  the  general  issue,  the  stat- 
ute of  limitations,  discbarge  and  release;  rep- 
lication, similiter  to  first  plea,  estoppel  to 
second,  traverse  of  third;  rejoinder,  traverse 
of  replication  to  second  plea,  similiter  to  rep- 
lication to  third  plea.  No  notice  was  filed 
denying  the  execution  of  the  note.  The  in- 
terest was  Indorsed  to  August  10,  1001.  At 
the  close  of  the  evidence  each  party  moved 
for  a  verdict  upon  the  undisputed  evidence 
in  the  case.  A  verdict  was  directed  for  the 
defendants,  and  the  case  comes  here  upon 
exceptions  to  that  ruling. 

Defendant  Miller  was,  when  the  note  was 
executed  and  when  he  indorsed  it,  a  director, 
a  member  of  the  executive  committee,  and 
the  manager  of  the  International  Company, 
which  was  a  duly  organized  corporation.  J. 
A.  Prouty  was  a  director  in  the  company,  its 

1  4.  See  Bills  and  NotW.  VoL  1,  Cant  Dig.  U  Ml- 
M,  17 


1723,  1794. 
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president,  and  a  member  of  Its  execntire 
committee.  He  died  before  the  suit  was 
brought,  and  is  not  mentioned  In  the  writ  or 
declaration  as  a  party  to  the  note.  Fulsom 
was  then  a  director  and  the  treasurer,  and 
he  was  also  a  trustee  in  the  plaintiff  corpo- 
ration. He  pleaded  his  discharge  In  insol- 
vency, and  a  nonsuit  was  entered  as  to  him. 
G.  H.  Prouty  became  a  director  In  the  com- 
pany July,  1890,  and  continued  such  until 
September,  1898.  The  plaintiff  Introduced 
the  note  in  evidence,  and  claimed  to  bold  said 
Miller  as  a  Joint  original  maker,  both  by 
reason  of  his  name  appearing  upon  the  end 
of  the  note  and  upon  its  back.  The  defend- 
ants claimed  that  Miller's  name  was  not 
placed  upon  the  face  of  the  note  to  bind 
him.  personally,  but  as  a  part  of  its  execu- 
tion, as  required  by  article  9  of  the  by-laws 
of  the  company,  and  offered  the  by-law  in 
evidence  to  show  that  fact,  and  to  show 
that,  upon  the  plaintiff's  claim  that  Miller 
was  a  joint  maker,  the  note  was  never  ex- 
ecuted by  the  company— in  other  words.  If 
placing  his  name  upon  the  end  of  the  note 
made  him  personally  liable,  then  the  note 
was  not  approved  by  two  members  of  tbe 
executive  committee.  There  being  no  notice, 
under  rule  13,  that  the  defendants  would 
deny  the  execution  of  the  note,  the  plaintiff 
claimed  that,  upon  the  declaration  and  plead- 
ings, the  by-law  was  not  admissible  to  show 
bow  or  when  the  note  was  executed  by 
Prouty  and  Miller.  The  by-law  is  as  fol- 
lows: "Art.  9.  All  notes  of  the  corporation 
shall  be  signed  by  the  president  and  counter- 
signed by  the  treasurer  and  approved  by  at 
least  two  of  the  executive  committee,  and 
no  contract'  to  purchase  to  the  amount  of 
five  thousand  dollars  or  more  shall  be  made 
by  the  manager  without  the  approval  of 
two  or  more  of  the  executive  committee,  and 
all  contracts  made  by  the  manager  shall  be 
reported  to  the  executive  committee  once 
each  month."  Under  the  plaintiff's  excep- 
tion. Miller  testifled  that  he  placed  his  name 
upon  the  face  of  the  note  to  complete  its  ex- 
ecution, in  compliance  with  the  by-law.  Up- 
on this  point,  we  hold  that  rule  13,  which 
requires  a  -  written  notice  to  be  filed  when 
tbe  defendant  intends  to  deny  the  execution 
of  tbe  instrument  upon  which  an  action  is 
founded,  does  not  apply  to  this  case,  for 
here  the  defendants  did  not  deny  any  signa- 
ture upon  the  note  in  suit,  but  did  claim  the 
right  to  show  the  capacity  in  which  the  per- 
sons signed  the  note,  and  their  relation  to 
it,  for  which  purpose  the  by-law  and  testi- 
mony were  properly  admitted.  Bigelow  & 
Hoagland  v.  Stilphen,  35  Vt  521.  It  appear- 
ed that  the  plaintiff  liad  no  notice  of  this 
by-law,  unless  from  tbe  facts  that  Fulsom 
was  a  trustee  of  the  plaintiff  corporation 
when  he  signed  the  note  as  treasurer  of  tbe 
International  Company,  and  that  he  had  pre- 
viously signed  another  note  for  the  com- 
pany in  like  manner,  and,  as  director  of  tbe 
plaintiff,  had  approved  the  note  for  the  plain- 


tiff, which  discounted  it,  and  owned  it  when 
the  note  in  suit  was  executed. 

1.  On  this  point  we  hold  that  the  defend- 
ant, having  Issued  the  note,  duly  signed  by 
its  president  and  treasurer,  and  having  re- 
ceived the  money  upon  It,  cannot  now  re- 
pudiate it  tar  the  reason,  if  it  existed,  that 
tbe  approval  of  the  Company's  executive 
committee  did  not  appear  upon  the  note. 
This  was  a  rule  of  the  company,  and  could 
not  affect  tbe  plaintiff,  which  parted  with 
its  money  In  reliance  upon  the  validity  of  the 
note.  The  by-law  was  directory  to  the  man- 
ager, and  was  for  the  obvious  purpose  of  re- 
straining him  from  borrowing  money  with- 
out the  approval  of  the  executive  committee, 
and  not  to  render  tbe  note  invalid  in  the 
hands  of  a  holder  witbout  notice,  for  value. 
But  this  discussion  Is  onuecessaiy,  for  tbere 
is  nothing  in  the  case  to  Indicate  tbat  J.  A. 
Prouty  and  O.  C.  Miller  wrote  their  names 
upon  the  face  of  the  note  for  any  other  pur- 
pose than  to  comply  with  the  by-law. 

2.  It  appears  that  Fulsom  Indorsed  the 
note  before  it  was  delivered;  that  in  De- 
cember, 1893,  he  became  insolvent,  and  that 
the  plaintiff  employed  one  Harris,  who  was 
not  connected  with  the  bank,  to  go  to  New- 
pent  and  obtain  additional  signers  upon  the 
note;  and  that  Miller  and  O.  H.  Prouty 
wrote  their  names  upon  tbe  back  of  it  un- 
der that  of  Fulsom.  Harris  and  tbe  defend- 
ants differed  in  their  account  of  the  conver- 
sation that  took  place  on  that  occasion,  but, 
from  what  was  said,  from  the  fact  that  tbe 
plaintiff  did  not  want  the  money  upon  the 
note,  but  wanted  more  signers,  from  the  fact 
tbat  the  note  was  allowed  to  run,  and  from 
other  attendant  facts  and  circumstances,  tbe 
Jury  might  have  Inferred  that  it  was  mutual- 
ly understood  by  Miller  and  Prouty,  as  offi- 
cers of  defendant  company,  and  by  Harris, 
acting  for  tbe  bank,  that  If  Miller  and 
Prouty  would  sign  the  note,  the  bank  would 
forbear  its  collection,  and  allow  it  to  run  a 
reasonable  time  longer.  What  the  under- 
standing was,  was  a  question  of  fact  for  the 
Jury.  Ballard  v.  Burton,  04  Vt.  387,  24  Atl. 
769,  16  L.  R.  A.  661.  What  relation  Miller 
and  Prouty  assumed  to  the  note  by  placing 
their  names  upon  it  was  a  question  of  fact, 
and  not  of  law.  If  they  became  Joint  mak- 
ers, no  demand  was  necessary,  and  this  ac- 
tion was  properly  brought  against  them.  If 
they  were  indorsers,  it  would  not  be  held,  as 
matter  of  law,  tbat  they  waived  demand  and 
notice  by  placing  their  names  under  the  name 
of  Fulsom,  who,  when  the  note  was  execut- 
ed, signed  It  as  Indorser,  waiving  demand 
and  notice;  and  If  there  was  an  agreement 
or  understanding  between  tbe  parties  that 
the  time  of  payment  should,  in  consideration 
of  their  signing  the  note,  be  forborne,  there 
being  no  time  of  forbearance  specified,  it 
would  mean,  in  law,  a  reasonable  time. 
What  constituted  a  reasonable  time.  In  the 
circumstances,  was  a  question  of  fact  for  the 
Jnry;  and,  as  against  Miller  and  Prouty,  tbe 
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statute  of  limitations  would  begin  to  run  at 
tlie  expiration  of  such  reasonable  time.  If 
they  were  guarantors,  the  proof  did  not  sup- 
port the  declaration,  and  there  was  a  vari- 
ance, for  a  guaranty  is  not  a  primary  obli- 
gation, but  an  undertaking  to  answer  for  an- 
other's liability,  and  In  that  case  they  were 
not  properly  Joined  in  this  action. 

3.  The  defendants  contend  that,  to  create 
the  relation  of  Joint  makers  between  the  par- 
ties, the  defendants  must  have  signed  the 
note  before  its  delivery,  and  for  a  consider- 
ation common  to  all  the  signers.  It  is  laid 
down  by  many  authorities  that  one  who  in- 
dorses his  name  in  blank  upon  a  promissory 
note  after  its  delivery  is  not  liable  as  an 
original  promisor,  because  be  did  not  partake 
In  the  original  consideration;  that,  to  hold 
nch  a  signer  liable  as  maker,  it  must  appear 
that  he  signed  hla  name  pursuant  to  a  prom- 
ise made  at  the  time  the  note  was  given; 
otherwise,  he  may  not  be  chargeable  at  all, 
or  be  chargeable  as  surety  or  guarantor,  ac- 
cording to  the  facts  proved.  It  is  held  that 
where  one  thus  Indorsed  a  note  pursuant  to 
an  agreement  made  with  the  payee  before 
the  note  was  made,  though  without  the  mak- 
er's knowledge,  the  act  made  him  a  Joint 
promlsw  with  the  maker;  it  being  considered 
as  done  at  the  time  the  note  was  made.  Me- 
comey  v.  Stanley,  8  Gush.  85;  Bank  v.  WU- 
Us,  8  Mete.  (Mass.)  504,  41  Am.  Dec.  541; 
Hawkes  v.  PhlUips,  7  Gray,  284.  It  Is  the 
general  rnle,  held  by  many  coiuts  of  last 
resort  and  laid  down  in  the  text-books,  that 
where  a  promissory  note  is  Indorsed  In 
blank,  after  its  delivery,  by  any  other  per- 
son than  the  payee,  it  is  a  new  and  Independ- 
ent contract  between  the  indorser  and  the 
holder,  upon  a  new  consideration  moving  be- 
tween them,  and  Is  a  contract  of  guaranty. 
2  Rand.  Com.  Paper,  {829;  1  Dan.  Neg. 
Instr.  i  716;  Sto.  on  Prom  Notes,  {  133  et 
seq.;  Goode  v.  Martin,  95  U.  S.  90,  24  L. 
Ed.  341;  Essex  Cbnnty  v.  Edmands,  12  Gray, 
273,  71  Am.  Dec.  758;  Howe  v.  Taggart,  133 
Mass.  284.  The  reasons  for  this  rule  are 
that  the  amount  of  the  debt,  the  time  of 
credit,  and  the  names  of  the  makers  of  the 
note  are  all  agreed  upon,  the  note  Is  deliv- 
ered, and  the  money  passed,  without  refer- 
ence to  any  other  person  becoming  obligated 
for  payment.  Afterwards  a  third  person  in- 
dorses the  note  in  blank.  The  courts  that 
hold  this  rule  say  that  he  Is  not  liable  as  a 
Joint  maker,  because  he  had  no  part  in  the 
consideration,  and  the  payee  accepted  the 
note  without  reliance  upon  Mm.  But  as  was 
remarked  by  the  court  in  Bank  of  Bellows 
Falls  V.  Dorset  Marble  Co.,  61  Vt  106.  17 
Atl.  42,  It  is  unnecessary  to  examine  the  law 
In  other  Jurisdictions,  for  we  must  be  gov- 
cnied  by  our  own  decisions  until  there  Is  oc- 
eadon  to  reverse  them.  And  it  has  generally 
been  held  by  this  court  that  one  not  before  a 
party  to  the  note,  who  signs  his  name  upon 
tbe  back  of  it  In  blank.  Is  prima  facie  a 
maker,  and  assumes  the  same  obligations  as 
54  A.— 13 


if  he  wrote  his  name  upon  the  face  of  the 
Instrnmeat.  In  Sylvester  v.  Downer,  20  Vt 
855,  49  Am.  Dec.  786,  the  rule  was  extended 
and  emphasized,  for  it  is  there  declared  that 
it  makes  no  difference  that  the  signing  is 
long  after  the  making  of  the  note,  and  while 
it  is  In  circulation,  f  cnt  the  reason,  as  stated 
by  Judge  Redfleld,  that  if  the  signer  consents 
to  be  thus  bound,  and  induces  others  to  take 
the  note  under  that  expectation,  he  will  be 
estopped  to  deny  that  fact  and  will  be  treat- 
ed the  same  as  if  he  had  signed  the  note  at 
its  Inception.  It  was,  however,  held  in  that 
case  that  the  Indorsement  being  in  blank, 
the  real  obligation  intended  to  be  assumed— 
whether  that  of  maker,  guarantor,  or  In- 
dorser-^mlght  be  shown  by  parol  evidence. 
In  Bank  v.  Dorset  Marble  Co.  this  rule  was 
recognized  and  reaffirmed.  In  this  case  the 
plaintiff's  evidence  tended  to  show  this  sit- 
uation: Fulsom's  name  upon  the  note  had 
become  worthless,  and  the  plaintiff  wanted 
new  signers,  and,  through  its  agent  applied 
to  the  defendants,  apparently  because  they 
were  oOUxtb  of  the  company,  and  Interested 
in  Its  behalf.  The  defendants  place  their 
names  upon  the  note  for  some  purpose. 
Their  signatures  were  evidence  of  some  con- 
tract and  parol  evidence  was  admissible  to 
show  what  it  was.  By  the  original  contract 
the  plaintiff  had  taken  the  company's  note, 
and  loaned  it  money.  By  the  defendants  pla- 
cing their  names  upon  the  note,  that  con- 
tract was  to  continue— the  plaintiff  to  hold 
the  note,  and  the  company  to  keep  the  mon- 
ey. The  plaintiff  claims  that  the  defendants 
took  the  place  of  Fulsom  on  the  note,  and 
that  the  contract  was  then  to  run  on  indefi- 
nitely, and  that  in  this  way  the  defendants 
became  Joint  promisors  with  the  original 
makers,  and  participated  In  the  original  con- 
sideration in  the  same  manner  they  would 
have  done  if  they  had  signed  the  note  be- 
fore its  delivery.  On  the  other  hand,  the  de- 
fendants contend  that  their  liability  was  that 
of  guarantors.  It  cannot  be  held,  as  a  mat- 
ter of  law,  that  the  note  taken  by  the  bank, 
and  its  subsequent  receipt  of  payments  from 
the  committee  of  the  International  Company, 
discharged  that  company.  If  the  bank,  in 
doing  what  it  did  in  these  respects,  did  not 
act  in  good  faith  towards  Miller  and  Prouty, 
and  the  latter  were  prejudiced  by  those  acts, 
then  they  had  a  defense,  to'  the  extent  to 
which  they  were  thereby  damaged.  Rob. 
Dig.  557,  8.  If  Miller  and  Prouty  were  sure- 
ties for  the  International  Company,  and  the 
plaintiff  discharged  the  company  upon  re- 
ceipt of  the  dividend,  without  Miller  and 
Prouty's  consent  then  they  were  discharged. 
The  fact  that-  Miller,  as  manager  of  the  de- 
fendant company,  knew  of  the  vote  of  the 
bank,  and  j>aid  dividends  to  it,  did  not  estop 
him  or  Prouty  from  taking  advantage  of  the 
discharge  of  the  company.  If  it  was  dischar- 
ged. The  question  was  whether  the  bank 
acted  in  good  faith  towards  Miller  and  Prou- 
ty,  and,  if   not   whether  the  latter   were 


Digitized  by 


Google 


m 


64  ATLANTIC  REFOBTEB. 


(Conn. 


Qiereby  damaged,  and  these  were  questions 
for  the  Jury.  It  was  not  necessary  (or  the 
plaintiff  to  show  by  direct  evidence  that  the 
defendant  company  requested  Miller  and. 
Prouty  to  sign  the  note.  This  might  be  In- 
ferred from  the  fact  that  they  were  officers 
of  the  company,  and  from  other  circumstan- 
ces attending  their  placing  their  names  upon 
the  note. 
Judgment  reversed  and  cause  remanded. 


STAPLES  T.  CITT  OF  BRIDOEPOBT  «t  aL 

(Snpreme  Oonrt   of  Errors  of  Connectlcnt 
March  4,  1903.) 

HTINICIPAL  CORPORATIONS  —  POWERS  —  CON- 
STRUCTION OF  COURTHOUSB  —  STATUTES — 
AUTHORIZATION  —  MANDATORY  STATUTE  — 
ORDINANCES— REVOCATION. 

.  1.  A  City  obtained  from  the  Oeneral  Assem- 
bly a  resolntion  (May  24,  1899)  that  the  com- 
mon council  be  "empowered .  to  iSsne  bonds  for 
the  purchase  of  lands  and  for  the  erection  of  a 
builaing  for  the  city,  •  *  •  which  building 
shall  be  erected  under  the  control  of  a  commit- 
tee" consisting  of  certain  persona.  Beld,  that 
the  reaolntion  was  merely  permissive  as  to  the 
erection  of  the  building,  etc.,  and  not  manda- 
tory. 

2.  Under  resolutions  of  the  Oeneral  Assembly 
May  24,  1899,  and  May  21,  1901,  anthorizing 
a  city  to  issue  bonds  and  erect  a  new  city  build- 
ing, the  Tvorl<  to  be  done  under  the  supervision 
of  a  committee,  after  the  council  had  voted  to 
erect  the  building  and  issue  the  bonds,  but  be- 
fore any  bonds  were  issued,  it  might  rescind 
the  vote,  subject  only  to  the  liability  of  paying 
whatever  debts  the  committee  might  have  con- 
tracted. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Edwin  B.  Gager,  Judge. 

Action  by  James  Staples  against  the  city 
of  Bridgeport  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

Thomas  M.  Oulllnan  and  John  CuUinan, 
for  appellants.  Bobert  B.  De  Forest  and 
Jacob  B.  Klein,  for  appellee. 


TORRANCE,  C.  J.  The  plaintiff,  a  tax- 
payer of  Bridgeport,  seeks  to  restrain  the 
city  and  Its  officials  and  agents  from  making 
an  appropriation  and  laying  a  tax  to  be  ex- 
pended in  remodeling  the  city  hall  in  said 
city,  and  to  restrain  a  committee  appointed 
by  the  common  council  to  remodel  said 
building  from  proceeding  with  said  work. 
The  material  facts  In  the  case  are  these: 
In  1899  and  In  1901  the  city,  at  Its  request, 
obtained  from  the  General  Assembly  certain 
legislation,  in  the  form  of  two  resolutions 
—one  approved  May  28,  1899,  and  the  other 
approved  May  21,  1901.  The  resolution  ap- 
proved May  28,  1899,  provides.  In  section  1, 
as  follows:  "That  the  common  council  of 
the  city  of  Bridgeport  be  and  it  is  hereby 
authorized  and  empowered,  when  in  a  legal 
meeting  assembled,  by  a  concurrent  vote  of 
a  majority  of  the  members  of  said  body, 

f  i.  Se«  Mimidpal  OorpoMtlona,  voL  S6,  Cent.  DIs. 
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present  and  absent,  subject  to  the  approval 
or  disapproval  of  the  mayor  of  said  city, 
as  provided  in  the  charter  of  said  city,  to 
issue  under  the  corporate  name  and  seal, 
and  upon  the  credit  of  the  city  of  Bridge- 
port, bonds  or  other  certificates  of  debt,  of 
such  denomination  as  may  l>e  deemed  for  tbe 
best  Interests  of  the  city,  to  an  amount  not 
exceeding  in  the  whole  the  sum  of  tttree 
hundred  thousand  dollars,  which  bonds  sball 
be  denominated  municipal  building  bonds, 
and  the  same  or  the  avails  thereof  when  sold 
as  hereinafter  authorized,  shall  be  applied  by 
vote  of  said  common  council  to  tbe  purchase 
of  land  for,  and  the  erection  of  a  building 
for  the  departments,  charities  and  police  and 
the  city  court  of  Bridgeport,  and  for  the 
removal  of  the  present  city  iiall  belonging 
to  said  city,  and  the  erection  of  a  new  city 
hall  upon  the  plot  of  land,  bounded  by 
State,  Broad,  and  Bank  streets,  where  tbe 
present  city  liall  now  stands,  and  to  perfect 
the  title  to  such  land  if  It  shall  be  found 
necessary,  which  buildings  shall  be  erected 
by  and  under  the  control  and  supervlBioD 
of  a  committee  consisting  of  the  mayor,  tbe 
city  hall  committee,  appointed  April  4th, 
1898,  and  three  other  voters,  taxpayers  of 
said  city,  and  not  more  than  two  of  them 
to  be  from  the  same  political  party,  to  be 
appointed  by  the  mayor,  but  no  portion  of 
said  bonds  or  the  avails  thereof  shall  be 
used  for  any  other  purpose  whatsoever." 
The  other  provisions  in  section  1,  and  the 
other  sections  of  the  resolution,  have  no  par- 
ticular bearing  upon  the  questions  in  tbe 
case.  The  material  parts  of  "the  other  reso- 
lution read,  in  substance,  as  follows:  That 
in  addition  to  the  bonds  which  the  city  was 
authorized  to  Issue  by  the  resolution  approv- 
ed May  23,  1899,  It  Is  authorized  and  em- 
powered to  Issue  bonds  or  other  certificates 
of  debt  "to  an  amount  not  exceeding  the 
sum  of  two  hundred  and  fifty  thousand  dol- 
lars, which  bonds  shall  be  denominated  mu- 
nicipal building  bonds,  and  the  same  or  tbe 
avails  thereof,  when  sold  as  hereinafter  au- 
thorized, shall  be  applied  by  the  vote  of  said 
common  council  for  the  purposes  set  fortb  in 
said  special  law,  and  also  for  the  furnish- 
ing of  the  buildings,  and  the  completion  of 
the  grounds  and  approaches  to  said  build- 
ings, authorized  to  be  constructed  by  said 
special  law,  and  under  the  direction,  control 
and  supervision  of  the  committee  named  in 
section  one  of  the  said  fecial  law  as  amend- 
ed by  section  four  of  this  resolution,  but  no 
portion  of  said  bonds  or  the  avails  thereof 
shall  be  used  for  any  other  purpose  whatso- 
ever." Section  4  of  this  resolution  amends 
section  1  of  the  first  resolution  by  striking 
out  the  words  "the  mayor,"  and  inserting 
in  lieu  thereof  the  words  "Hugh  Sterling"; 
also  by  striking  out  the  words  "and  three 
other  voters,  taxpayers  of  said  city,  and  not 
more  than  two  of  them  to  be  from  the  same 
political  party,  to  be  appointed  by  the  may- 
or," and  inserting  in  lieu  thereof  the  words 
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"and  the  ttaree  otbor  i>er8ons,  voters  and  taz- 
paj-en  of  said  city  appointed  by  the  mayor 
June  5th,  1889."  It  also  adds  the  words 
"and  Bald  committee  shall  also  have  the  di- 
rection, control  and  supervision  of  the  fur- 
nishing of  said  buildings,  and  the  completion 
of  the  grounds  and  approaches  to  said  build- 
ings."  The  oth»  parts  of  said  resolution 
hare  no  bearing  upon  the  queetionB  in  the 
case.  In  June,  1899,  and  In  October,  1901, 
the  conunon  council  and  mayor,  acting  under 
said  resolutions,  authorized  the  issue  of  the 
fnll  amount  of  the  bonds  therein  provided 
(or,  for  the  purposes  therein  named.  Out 
of  the  bonds  authorized  by  the  resolution  of 
the  General  Assembly  approved  May  28, 
1899,  $125,000  have  been  Issued  by  vote  of 
the  common  council.  The  remainder  have 
been  printed,  but  not  signed  or  issued,  while 
the  bonds  authorized  by  the  other  legislative 
resolution  have  not  even  been  printed.  In 
November,  1901,  a  new  common  council  was 
elected,  and  on  the  25th  of  that  month  it 
passed  certain  resolutions,  the  substance  of 
which  may  be  stated  as  follows:  (1)  That 
no  action  shall  be  taken  to  remove  the  pres- 
ent city  ball  building,  or  to  erect  a  new 
one;  (2)  that  no  part  of  the  avails  of  the 
issne  of  bonds  shall  be  used  for  the  expense 
of  such  removal,  at  for  the  erection  of  a 
new  city  hall,  nor  "except  for  payment  of 
legal  obligations  of  the  city  arising  from 
contracts  already  made  and  entered  into  by 
the  committee"  designated  in  the  legislative 
resolutions,  and  bonds  sufficient  for  that  pur- 
pose were  authorized  "to  be  issued,  signed 
and  sold":  (3)  that  all  previous  action  of 
the  common  council  Inconsistent  with  the 
above  "is  hereby  repealed  and  rescinded"; 
(4)  that  the  action  of  the  common  council 
In  authorizing  the  Issue  of  bonds  under  the 
second  of  the  legislative  resolutions  is  "re- 
pealed and  rescinded";  (5)  that  the  mayor 
be  authorized  to  appoint  a  committee  to  re- 
model the  present  city  ball,  and  adapt  It  to 
the  needs  of  the  city.  The  mayor  appointed 
SDch  a  committee,  and  It  was  proceeding 
with  the  work  assigned  to  it  when  It  was 
(topped  by  the  Injunction  Issued  in  this  case. 
The  alterations  In  the  present  city  hall,  as 
proposed  by  the  committee  appointed  by  the 
mayor,  wUl  cost  more  than  $75,000,  and  the 
city  intends  to  appr<^rlate  $70,000  to  pay  for 
said  work,  and  to  lay  a  tax  therefor. 

Upon  these  facts,  the  controllhig  question 
is  whether  the  provisions  of  the  legislative 
resolutions  relating  to  the  dty  hall  are  man- 
datory, or  merely  permissive;  whether  they 
must  be  carried  out,  whether  the  city  desires 
to  do  so  or  not,  or  whether  it  Is  left  with  the 
dty  to  carry  them  out,  or  not,  as  It  sees  fit 
U  they  are  mandatory  In  this  sense,  the 
Judgment  of  the  court  below  should  stand; 
otherwise  not.  We  think  the  provisions  are 
permisslTe,  and  not  mandatory.  Both  reso- 
lutions were  passed  at  the  request  of  the 
dty,  and  they  concern  matters  in  which  the 
dty  was  interested,  and  the  state  was  not. 


The  dty  desired  to  obtain  power  to  issue 
bonds  for  certain  specific  purposes,  and  the 
Legislature  granted  that  power,  with  the  lim- 
itations asked  for.  Under  these  circumstan- 
ces, if  the  Legislature  had  Intended  to  com- 
mand the  city  to  do  the  things  authorized  to 
be  done,  without  regard  to  the  subsequent 
action  of  the  city,  or  had  Intended  to  com- 
mand the  committee  to  do  those  things  with- 
out regard  to  the  action  of  the  city,  we 
should  expect  to  find  that  intent  expressed  In 
no  uncertain  language,  but  no  such  language 
appears  in  these  resolutions.  The  resolutions 
are  concerned  mainly  with  the  power  to  Is- 
sue bonds,  and  the  limitations  and  restrlc- 
tlons  placed  upon  that  power.  The  buildings 
are  mentioned  only  Incidentally,  in  describ- 
ing the  purposes  for  which  alone  the  bonds 
may  be  issued  and  used.  The  power  to  issue  ' 
bonds  is  granted  In  these  words:  "That  the 
common  council  *  *  *  be  and  it  is  here- 
by authorized  and  empowered"  to  Issue 
bonds.  This,  clearly,  is  not  a  mandate,  a 
command,  to  Issue  bonds.  It  is  the  grant  of 
a  power  or  privilege  to  do  so,  to  be  exercised, 
or  not,  as  the  city  sees  fit  The  intent  to 
compel  the  city  to  issue  bonds  against  Its  will 
clearly  cannot  be  gathered  from  this  lan- 
guage. The  only  other  language  in  the  reso- 
lutions which  is  or  can  be  relied  upon  to  sus- 
tain the  plaintiff's  claim  Is  the  following: 
"which  buildings  shall  be  erected  by  and  un- 
der the  control  and  supervision"  of  the  com- 
mittee designated  in  the  resolutions.  Un- 
doubtedly, this  does  provide  that  the  com- 
mittee shall  have  sole  charge  of  the  erection 
of  the  buildings;  bnt  does  it  also  provide 
that  they  must  be  erected,  and  that  the  com- 
mittee must  a%ct  them  without  reference  to 
the  action  of  the  city?  We  think  not.  To 
say  that  the  words  In  quotation  marks,  when 
read  in  connection  with  the  context,  embody 
a  legislative  mandate  requiring  the  commit- 
tee to  remove  the  city  hall  and  build  a  new 
one,  in  opposition  to  the  action  and  wishes 
of  the  city  and  its  inhabitants.  Is  to  put  up- 
on them  a  very  strained  construction,  and 
one  which  they  will  not  bear.  The  commit- 
tee is  in  no  sense  a  committee  of  the  Legis- 
lature appointed  to  carry  out  some  mandate 
of  that  body,  without  regard  to  the  action 
or  wishes  of  the  city.  It  Is,  rather,  a  com- 
mittee of  the  city,  appointed  by  the  Legis- 
lature at  the  request  of  the  city,  through 
whom,  alone,  the  city  could  carry  out  the 
public  improvements  it  was  authorized  by  the 
resolutions  to  make  if  it  saw  fit  We  think 
the  language  last  above  quoted  means  no 
more  than  this:  That  if,  or  provided,  the 
city  shall  go  forward  with  such  public  im- 
provements, the  work  shall  be  done  under 
the  sole  charge  and  supervision  of  this  com- 
mittee. If  the  city  had  never  acted  under 
these  resolutions,  we  think  it  clear  that  the 
committee  could  have  done  nothing  under 
them.  The  committee  could  not  act  until  the 
city  had  first  acted;  but,  the  dty  having 
acted,  the  claim  is  made  that  It  cannot  sub- 
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seqnenQy  rescind  Its  action.  Tbe  precise 
question  la  whether,  after  the  city  has,  In 
effect,  voted  to  remove  the  city  hall  and 
build  a  new  one,  and  to  issue  bonds  there- 
for. It  can,  before  substantially  anything  Is 
done  or  any  bonds  issued  under  its  vote,  re- 
scind that  vote.  We  think  it  can.  It  Is  un- 
der no  obligation  toremove  tbe  city  hall  and 
build  a  new  one,  nor  to  Issue  bonds  therefor; 
and,  having  voluntarily  voted  to  do  so.  It 
may  rescind  that  vote,  at  least  before  It  has 
been  substantially  acted  upon,  subject  only 
to  the  liability  of  paying  out  of  the  bonds  It 
is  authorized  to  issue  whatever  debts  and 
obiigatlonB  the  committee  may  have  law- 
fully contracted  or  incurred  previous  to  such 
rescission.  Upon  the  facts  as  they  appear 
of  record,  we  think  the  committee  designat- 
'ed  in  tbe  resolutions  has  no  power  at  pres- 
ent to  remove  the  city  hall  or  to  build  a  new 
one,  nor  will  it  possess  such  power  until  the 
dty  shall  again  decide  to  go  forward  with 
such  work.  Both  parties,  in  their  briefs, 
concede  that.  If  the  committee  has  no  such 
power,  the  city  might  lawfully  do  what  it  has 
been  enjoined  from  doing;  and  the  Judg- 
ment below  is  based  upon  the  assumption 
that  the  committee  has  such  power.  As  this 
assumption  is  not  true,  Judgment  upon  the 
facts  as  they  appear  of  record  should  have 
been  in  favor  of  the  city. 

There  is  error.  The  Judgment  is  set  aside, 
and  the  Judgment  of  this  court  will  be  en- 
tered as  of  January  22,  1903.  The  other 
Judges  concurred. 


MARSH,   MERWIN   &   LEMJfON  v.   OITT 
OF  BRIDGEPORT. 

(Supreme   Court    of   Errors   of   Connecticut. 
March  4,  1903.) 

LEASES  —  LIABILITY    FOR    RENT  —  CONDITION 
PRECEDENT— ESTOPPEL. 

1.  Recovery  of  rent  cannot  be  had  on  a  lease 
to  a  city  providing  that  there  should  be  no  lia- 
bility for  rent  thereon  unless  the  city  council 
should  malce  an  appropriation  therefor,  no  ap- 
proprintiou  having  been  made,  though  the  city 
had  power  to  make  an  appropriation,  and  moral- 
ly ought  to  have  done  so,  "and  though  the  city 
had  power  to  bind  itself  to  pay  rent  before  an 
appropriation  therefor. 

2.  Representations  of  the  agents  of  a  city,  be- 
fore the  signing  a  lease  to  it,  providing  that 
it  should  not  be  liable  for  rent  unless  the  city 
council  should  make  an  appropriation  therefor, 
that  tbe  stipulation  was  merely  a  formal  one, 
of  no  bindmg  force,  that  the  appropriation 
would  certainly  be  made,  that  the  city  would 
pay  the  rent  in  any  event,  and  that  the  city 
would  not  rely  ou  the  stipulation,  do  not  estop 
the  city  to  set  up  the  defense  of  no  appropria- 
tion, being  wholly  or  largely  the  expression  of 
matters  of  opinion  and  belief. 

Appeal  from  superior  court,  Fairfield  coun- 
ty; Robinson,  Elmer,  and  Gager,  Judgea 

Action  by  Marsh,  Merwin  &  Lemmon,  a 
partnership,  against  the  city  of  Bridgeport. 
on  a  written  lease  for  rent    A  demurrer  to 

5  S.  See  Estoppel,  vol.  U,  Cent.  Die.  iS  218,  219. 


the  answer  was  overmled  by  R*binson,  T., 
and  a  demurrer  to  the  reply  was  sustained 
by  Elmer,  X,  and  thereupon  Judgment  was 
rendered  by  Gager,  J.,  for  defendant.  Plain- 
tiffs appeal.    Affirmed. 

John  C.  Chamberlain,  for  appellants. 
Thomas  M.  Cullinan,  for  appellee. 

TORRANCE,  C.  J.  The  complatat  in  this 
case  alleges,  In  substance,  that  the  city  of 
Bridgeport,  on  the  28th  day  of  September, 
1899,  leased  of  the  plaintiffs,  for  tbe  term  of 
three  years  thereafter,  certain  premises  at 
an  agreed  rent,  payable  "on  the  1st  days  of 
May  In  each  of  the  years  of  1900,  1901,  and 
1902";  that  tbe  city  at  once  took  possession 
of  said  premises,  and  has  retained  such  pos- 
session ever  since;  that  by  the  terms  of 
said  lease,  on  the  1st  day  of  May,  1900,  tbe 
sum  of  $2,580  became  due  and  payable  to 
the  plaintiffs  as  rent,  and  that  the  same  has 
not  l)een  paid.  The  answer  consists  of  three 
defenses,  but  may  conveniently  be  consider- 
ed as  setting  up  only  one.  Considered  in  this 
way,  the  answer  admits  the  making  of  the 
lease  as  alleged,  but  denies  the  allegations 
as  to  possession  and  as  to  liability  for  rent 
due,  and  then  sets  out  the  lease  in  full. 
The  lease  pturports  to  be  made  In  behalf 
of  the  city  "by  the  committee  on  city  ball 
of  th6  common  council  of  said  city  of  Bridge- 
port, duly  Buthwlzed  at  a  meeting  of  said 
common  council  held  on  September  18, 1809." 
The  lease  contained  the  following  provisions, 
among  others:  "It  is  known  and  imderstood 
by  the  party  of  the  first  part  that  no  money 
has  been  appropriated  by  tbe  board  of  ap- 
portionment and  taxaticMi,  or  by  the  common 
council  of  the  city  of  Bridgeport,  for  the 
payment  of  the  rent  hereinbefore  stipniated, 
and  said  party  of  the  second  part  agrees  that, 
if  said  board  of  apportionment  and  taxation 
or  said  common  council  shall  hereafter  make 
a  specific  appropriation  to  pay  the  rent  here- 
in provided  for,  said  party  of  the  second  part 
will  then  pay.  for  the  rent  hereinbefore  stip- 
ulated; otherwise  the  said  party  of  the  first 
part  hereby  agrees,  that  neither  the  said  city 
of  Bridgeport,  said  common  council,  said 
committee  on  city  hall.  Jointly,  or  any  mem- 
ber thereof  personally,  nor  their  successors, 
heirs,  executors,  administrators  or  assigns, 
shall  be  held  or  deemed  liable  by  the  parties 
of  the  first  part  for  said  rent  or  any  part 
thereof.  And  the  said  lessee  hereby  agrees 
to  hire  said  premises  for  said  term,  and  to 
pay  the  sum  therefor  as  aforesaid,  if  appro- 
priated as  aforesaid."  "It  is  further  stipulat- 
ed by  and  between  the  parties  hereto,  that 
If  no  appropriation  is  made 'by  the  board  of 
apportionment  and  taxation  of  said  city  of 
Bridgeport,  or  by  the  common  council  of  said 
city,  before  May  1st,  1900,  for  the  payment 
of  the  rent  provided  herein  to  be  paid,  this 
lease  shall  on  the  first  day  of  May,  1900, 
at  the  option  of  said  lessor  become  void." 
The  answer  also  coimts  upon  certain  pro- 
visions of  the  charter  of  the  city,  which  it 
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Is  alleged  In  effect  prohibited  the  city  from 
paying  out  moner,  or  contracting  an  indebt- 
edness-for  any  purpose,  unless  an  appropria- 
tloQ  or  other  provision  under  the  charter  had 
been  made  therefor;  and  then  alleged  that  no 
cocb  appropriation  or  provision  for  the  pay- 
ment of  said  rent,  as  was  provided  for  in 
tuch  lease.  Imd  been  made.  To  this  answer 
tbe  plaintiff  demurred,  mainly,  in  substance, 
ou  the  ground  that  it  appeared  therefrom 
that  the  lease  was  a  valid  lease,  and  that  it 
was  within  the  power  of  the  city  under  the 
charter  to  provide  for  the  payment  of  the 
rent,  and  that  its  failure  to  do  so  was  no  de- 
fense to  this  action.  The  court  ovoruled 
this  donurrer,  and  the  plaintiff  filed  a  reply. 
The  reply  admitted  the  truth  of  tbe  matters 
contained  in  the  answer,  and  then  alleged, 
in  substance:  (1)  That  the  lease  was  a  valid 
one.  and  that  provision  for  the  payment  of 
tbe  rent  claimed  under  it  might  and  should 
have  been  made  by  the  city;  (2)  that  the 
atipulation  that  rent  should  not  be  paid  tm- 
less  an  appropriation  therefor  should  be  made 
could  not  avail  the  city,  as  the  performance 
of  that  condition  was  defeated  solely  by  its 
own  default  and  fraud;  (3)  tliat  said  lease 
was  entered  into  by  a  committee  having  full 
power  to  bind  tbe  city  by  its  acts  and  rep- 
resentations, "and  before  tbe  signing  of  said 
lease  said  committee  represented  to  the  plaln- 
tifi'g  that  said  clause  containing  the  stipula- 
tJou  that  no  rent  should  be  paid  unless  an  ap- 
liroprlation  was  made  was  a  formal  one  only, 
and  Inserted  in  all  contracts  of  the  city,  and 
that  it  was  of  no  binding  force  and  effect, 
and  tliat  said  appropriation  would  certainly  be 
made,  and,  if  not  so  made,  that  said  com- 
mittee had  full  authority  to  hire  said  prem- 
ises, and  said  rent  would,  in  any  event,  be 
paid  by  said  city,  and  that  said  city  would  not 
rely  upon  an  attempt  to  enforce  said  clause 
in  said  contract"  "Induced  solely  by  said 
representations  of  said  city,  through  its  said 
agents,  said  plaintiffs  signed  said  lease  con- 
taining said  clause.  Said  defendant  is  estop- 
ped by  said  representations  from  pleading 
laid  condition  as  a  defense  to  said  actiwi." 
Tbe  city  demurred  to  this  reply,  and  the  court 
sustained  the  demurrer.  The  errors  assigned 
relate  mainly  to  the  action  of  the  coiut  In 
overruling  the  demurrer  to  the  answer  and  in 
»u>'t»ining  the  demurrer  to  the  reply. 

This  action  is  not  one  to  recover  for  the 
use  and  occupation  of  the  leased  premises  by 
the  city.  The  right  of  the  plaintiffs  to  re- 
cover Is  based  solely  upon  the  covenant  to 
pay  rent  contained  In  the  lease.  Upon  the 
pleadings  it  Is  clear  that  the  covenant  on  the 
part  of  the  city  to  pay  rent  was  not  an  ab- 
solute, but  a  conditional,  one.  The  city 
agrees  to  pay  the  rent,  provided  a  specific 
appropriation  therefor  shall  be  made  by  a 
designated  board;  but  otherwise  not  Both 
parties  to  tbe  lease  in  effect  expressly  agree. 
In  writing  In  the  lease,  that,  unless  a  certain 
described  appropriation  shall  be  made  there- 
after, no  rent  shall  be  due  under  the  lease. 


The  making  of  an  actual  appropriation  of  the 
kind  described  is  thus  shown  by  the  plead- 
ings to  be  a  condition  precedent  to  the  lia- 
bUity  of  the  dty  for  rent  under  the  lease, 
and  the  pleadings  admit  that  such  an  appro- 
priation has  never  yet  been  made.  Upon 
these  admitted  facts  it  is  clear  that  the  city 
is  not  liable  for  the  rent  here  sought  to  be 
recovered,  if  it  can  avail  itself  of  the  writ- 
ten condition  precedent  The  plaintiffs,  how- 
ever, by  reason  of  the  matters  set  up  in  the 
reply  and  admitted  by  the  demurrer  thereto, 
claim  that  the  city  cannot  avail  Itself  of  such 
condition.  We  think  this  Is  not  so.  That 
the  dty  had  the  power  to  make,  or  cause 
to  be  made,  an  appropriation  or  other  suit- 
able provision  for  the  payment  of  rent,  and 
that  morally  It  ought  to  have  done  so,  is,  in 
substance,  one  of  the  matters  set  up  in  tbe 
reply.  Assuming,  for  argument's  sake  mere- 
ly, that  the  city  was  in  default  for  not  makr 
ing  an  appropriation,  still  It  may,  under  the 
lease,  avail  itself  of  that  default,  because 
the  plaintiffs  have,  in  effect,  agreed  In  the 
lease  that  it  may  do  so.  The  condition  is 
not  that  the  city  shall  be  liable  for  failing 
to  make  an  appropriation,  but  for  falling  to 
pay  rent  after  an  appropriation  has  been 
made.  It  is  not  tliat  the  city  shall  be  liable 
when  an  appropriation  ought  to  have  been 
made,  but  only  when  it  has  In  fact  been 
made.  Both  parties  apparently  believed  that 
the  dty  had  no  power  to  bind  itself  to  pay 
rent  unless  and  until  an  appropriation  there- 
for was  actually  made  by  the  board  of  appor- 
tionment, and  they  made  their  contract  ac- 
cordingly, and  by  that  they  are  bound. 
Whether  their  belief  was  well  or  ill  founded 
is  of  little  consequence  now. 

The  only  other  matter  set  up  In  the  reply  Is 
that  Just  before  the  lease  was  signed  the 
agents  of  the  city  made  the  following  repre- 
sentations to  the  plaintiffs  respecting  the  stip- 
ulation that  no  rent  should  be  paid  unless  tbe 
appropriation  was  made,  to  wit:  (1)  That 
the  stipulation  was  a  merely  formal  one,  of 
no  binding  force;  (2)  that  tbe  approprlatloD 
would  certainly  be  made;  (S)  that  the  city 
would  pay  the  rent  in  any  event;  and  (4) 
that  the  city  would  not  rely  upon  said  stipu- 
lation. If  these  statements  are  to  be  regard- 
ed as  an  attempt  to  establish,  at  the  very 
inception  of  the  lease,  an  oral  contract  in  di- 
rect confiict  with  the  terms  of  tbe  writing, 
the  demurrer  to  them  was  properly  sustain- 
ed. Beard  v.  Boylan,  59  Conn.  181,  22  Atl. 
152;  Gulliver  v.  Fowler,  64  Conn.  556,  567,  30 
Atl.  852.  On  tbe  other  hand,  we  do  not  think 
these  representations  can  be  regarded  as  the 
basis  of  an  estoppel.  The  first  is  clearly  the 
expression  of  a  mere  opinion  or  belief  con- 
cerning a  matter  of  law,  about  which  the 
plaintiffs  had  as  much  knowledge  as  the 
agents  of  the  city,  and  on  which  the  plain- 
tiffs had  no  right  to  rely.  Under  such  cir- 
cumstances there  can  be  no  estoppel.  Dan- 
forth  V.  Adams,  29  Conn.  107;  Canfleld  t. 
Gregory,  06  Conn.  9,  17,  33  Atl.  536.    The 
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other  tbree  representatlonB  are  also  largely 
the  expression  of  matters  of  opinion  and  be- 
lief. Tbey  are  not  representations  as  to 
some  existing  state  of  facts,  but  promissory- 
representations  as  to  what  the  future  action 
of  the  city  would  be.  Even  If  we  assume 
that  the  agents  of  the  city  had  power  to 
make  them,  we  do  not  think  these  represen- 
tations ought  to  be  held  to  constitute  the 
basis  of  an  estoppel.  Insurance  Co.  t.  Mow- 
ry,  96  U.  S.  544,  24  L.  Ed.  674;  Allen  ▼. 
Ruhdle,  60  Conn.  9,  29,  47  Am.  Bep.  599. 
The  demnrrer  to  the  answer  was  properly 
overruled;  that  to  the  reply  was  properly 
sustained;  and  upon  the  pleadings  judgment 
was  properly  rendered  for  the  city. 

There  la  no  error.    The  other  Judges  con- 
curred. 


ALDERMAN  t.  NEW  DEPARTURE  BBIiL 
CO. 

(Supreme   Court   of  Errors  of  Connecticut. 
March  4,  1903.) 

OONTRACTS-PROUISE  TO  SELL. 
1.  A  writing,  signed  by  defendant,  reciting, 
"We  agree  to  sell  A.  oar  steel  turnings  for  the 
season  1901  for  $6  per  ton,  at  factory,"  does 
not  import  consideration  or  a  promise  to  pur- 
chase, without  which  It  Is  a  mere  promise  to 
Bell,  subject  to  withdrawal  before  acted  on  by 
a  promise  to  buy. 

Appeal  from  city  court  of  New  Haven; 
James  Bishop,  Judge. 

Action  by  Samuel  A.  Alderman  against  the 
New  Departure  Bell  Company  to  recover 
damages  for  a  breach  of  contract  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Roger  S.  Newell,  for  appellant  Benjamin 
Slade,  for  appellee. 

HAMBRSLET,  J.  The  complaint  alleges 
that  on  February  28,  1901,  the  defendant 
signed  a  written  agreement,  not  under  seal. 
In  words  and  figures  as  follows:  "We  agree 
to  sell  S.  A.  Alderman  our  steel  turnings  for 
the  season  of  1901  for  |6  per  gross  ton,  at 
factory."  It  does  not  allege  delivery,  except 
as  delivery  Is  Implied  In  execution.  Assum- 
ing that  delivery  is  Inferentlally  alleged,  then 
the  complaint  alleges  that  the  defendant  sign- 
ed and  delivered  to  the  plalntlft  the  writing 
described.  The  court  finds  this  allegation 
true:  "The  defendant  •  *  •  signed  and 
delivered  to  the  plaintiff,  and  the  plaintiff 
accepted,  a  writing  offered  In  evidence;"  be- 
ing the  one  mentioned  in  the  complaint.  The 
complaint  then  alleges  that  on  two  occasions 
—first.  In  April;  and,  second,  In  May,  1901— 
the  defendant  had  in  its  possession  steel  turn- 
ings, and  the  plaintiff,  at  the  factory,  tender- 
ed the  price  of  these  turnings,  and  demanded 
delivery,  which  was  refused  by  the  defend- 
ant, to  the  damage  of  the  plaintiff.  These 
demands  are  stated  separately,  under  "first 
count"  and  "second  coimt."  It  Is  evident 
that  these  refnsala  gave  the  plaintiff  no  cause 


of  action  against  the  defendant  unless  tfaera 
was  a  valid  conslderatiou  for  the  promise 
stated  in  the  writing,  or  the  plaintiff  agreed, 
on  his  part,  to  purchase  the  steel  turnings  at 
the  price  and  place  and  within  the  time  men- 
tioned, before  the  promise  to  sell  should  be 
withdrawn.  No  consideration  for  the  writ- 
ing and  no  agreement  on  the  part  of  the 
plaintiff  are  alleged.  The  mere  production 
of  the  writing  In  evidence  does  not  prove 
either  a  consideration  or  a  promise  to  pur- 
chase. It  does  not  appear  from  the  findings 
of  the  court  that  any  consideration  was  prov- 
ed, nor  that  any  tH'omise  on  the  part  of  the 
plaintiff  to  purchase  was  proved,  unless  proof 
must  be  Inferred  from  the  detail  of  eviden- 
tial matters  of  doubtful  import,  or  la  estab- 
lished by  proof  of  the  mere  signing,  delivery, 
and  acceptance  of  the  writing.  Upon  this 
state  of  the  pleadings  and  proof,  the  defend- 
ant, in  argument  claimed,  as  a  matter  of 
law,  and  asked  the  court  to  rule,  "that  the 
writing  set  forth  In  the  complaint  •  •  • 
did  not  constitute  a  contract"  but  was  a 
mere  promise,  without  consideration,  to  sell, 
subject  to  withdrawal  by  the  defendant  at 
any  time  before  the  plaintiff  had  acted  upon 
It  by  making  a  reciprocal  promise  to  pur- 
chase, and  urged  that,  applying  this  law  to 
the  evidence.  It  was  clear  that  the  offer  iti 
sell  had  been  withdrawn  before  the  plaintiff 
had  acted  upon  it,  and  no  contract  of  sale 
had  been  proved.  The  court  unqualifiedly 
overmled  this  claim  of  law,  refused  to  rule 
as  requested,  and  rendered  Judgment  that 
rests  upon  a  conclusion  by  the  court  that  c 
valid  contract  of  sale  had  been  proved.  We 
think  the  patent  error  of  the  court  In  respect 
to  the  Interpretation  of  the  writing  must 
have  influenced,  If  It  did  not  altogether  con- 
trol. Its  conclusion  that  a  valid  contract  had 
been  proved,  and  therefore  vitiates  the  Judg- 
ment based  on  this  conclusion.  For  this  rea- 
aoa,  the  judgment  must  be  set  aside. 

The  defendant  also  claims  that  the  only 
legal  conclusion  from  the  subordinate  facts 
as  found  by  the  court  Is  that  the  plaintiff  has 
failed  to  prove  a  valid  contract  of  sale.  If 
this  were  so,  the  judgment  should  be  re- 
versed, with  instructions  to  the  trial  court  to 
render  judgment  for  the  defendant  This 
might  be  a  more  satisfactory  disposition  of 
the  case,  but  the  claim  of  the  defendant 
while  not  without  plausible  support  from  the 
record,  meets  an  Insuperable  difficulty  in  the 
peculiarities  of  the  court's  findings.  In  the 
memorandum  filed,  specially  setting  forth  the 
facts  on  which  the  Judgment  is  based,  as 
well  as  in  the  finding  for  appeal,  the  state- 
ment of  facts  found  Is  so  Interwoven  with 
statements  of  evidence  and  of  the  mental 
processes  of  the  court  that  the  ascertainment 
of  all  the  material  facts  actually  found  de- 
pends to  some  extent  on  doubtful  Inferences. 
No  necessary  legal  conclusion  from  facta 
found  by  the  court  can  be  affirmed  unless 
tliose  facts  are  stated  In  the  record  with  rea- 
sonable certainty. 
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There  la  enor.  The  Judgment  of  the  city 
eoort  la  set  aside,  and  the  cause  remanded 
for  farther  proceedings  according  to  law. 
The  other  Judges  concurred. 


OANNON  T.  8TATBL 

ISnpreme   Court   of   Brrora  of   Connecticvt 

March  4,  1903.) 

CONSPIRACY  TO  DBPRAUD-NBW  TRIAL-NBW- 
Vr  DISCOVBRBiy  BVIDBNCB. 

1.  In  s  prosecution  for  cousplriner  to  defrand 
6.  oat  of  part  of  the  proceeds  of  a  life  policy 
procured  by  defendant  to  be  issued  on  the  life 
ot  6. '8  son,  it  appeared  that  the  son  died  of 
consumption  within  three  months.  Defendant 
tnd  another  thereupon  produced  unfounded 
claims  against  U.,  suggesting  that  the  poli<7 
vts  fraudulently  procured,  and  that  he,  as  well 
u  they,  was  liable  to  punishment,  and  obtain- 
ed two-tliinls  of  the  Insurance.  Defendant,  on 
cross-examination,  was  asked,  to  test  his  cred- 
ibili^,  if  a  physician  had  not  told  him  that 
the  son  had  consumption,  and  answered,  "No." 
In  rebuttal,  the  physician  testified  that  he  did 
iifoim  the  son,  in  defendant's  i^esence,  of  the 
nature  of  hisJllness.  Defendant  was  convicted. 
Hie  evidence  that  he  knew  of  the  son's  illuess 
was  very  conclusive.  Held,  that  newly  discov- 
ered evidence,  wholly  confined  to  additional  ev- 
idence in  contradiction  of  the  physician's  test!- 
monj,  including  the  latter's  own  statement  that 
it  was  defendant's  brother,  and  not  defendant, 
in  whose  presence  the  son  was  Informed  that 
he  bad  consumption,  was  not  ground  for  new 
trial 

2.  The  after  recollection  of  a  witness  as  to 
•ome  fact  omitted  from  his  testimony,  or  incor- 
rectly stated,  is  not  ordinarily  ground  ■  for  a 
sew  trlaL  ' 

Appeal  from  supwlor  court,  Fairfield  coun- 
ty; 4IIlton  A.  Bbnmway,  Judge. 

Michael  Gannon  was  convicted  of  conspir- 
acy to  defrand.  His  petition  for  a  new  trial 
on  the  grotmd  of.  newly  discovered  evidence 
was  dMiIed,  and  he  appeals.    Affirmed. 

Stiles  Judson,  Jr.,  for  appellant  Galen  A. 
Carter,  Asst  State's  Atty.,  for  the  State. 

HAMBKSI^T,  J.  A  court  which  has  ren- 
dered final  Judgment  in  a  cause  tried  before 
it  may,  upon  reasonable  ground  being  sbown, 
grant  a  new  trial  in  the  exercise  ot  that  dis- 
cretionary power,  within  the  limits  of  law, 
over  their  own  Judgments,  vested  In  courts. 
Gen.  St.  (Bevislon  1902)  {  815.  Upon  an  ap- 
plication for  this  purpose,  process  Is  Issued 
citing  the  opposite  party  to  appear  and  be 
heard.  This,  however,  does  not  make  the  ap- 
plication an  Independent  action.  MagiU  v. 
Lyman,  6  Ck>nn.  59;  Spear  t.  C!oon,  32  Conn. 
292.  The  finality  of  a  Judgment  does  not  pre- 
clude the  court  that  rendered  it  from  enter- 
taining further  proceedings  in  the  same  ac- 
tion when  It  Is  made  apparent  that  Injustice 
has  been  done.  When,  however,  a  Judgment 
has  been  rendered  upon  the  verdict  of  a  Jury, 
and  that  verdict  is  based  upon  evidence  suffi- 
cient to  support  it,  and  no  error  In  law  has 
intervened  in  the  trial,  and  no  mistake  In 
pleading  lias  occurred,  or  other  mistake  or 

f  1  Im  Crimlnid  Law,  voL  IS,  dent  Dig.  t  xm.    ■ 


accident  to  prevent  the  party  from  having  a 
fair  trial  upon  the  merits,  and  the  proceed- 
ings In  the  cause  have  been  regular  and  law- 
ful from  Its  commencement  to  its  close,  any 
legal  Inference  of  Injustice  Is  excluded.  The 
policy  of  the  law  treats  It  as  final  for  all  pur- 
poses, and  forbids  the  court  which  rendered  It 
from  entertaining  any  further  proceedings. 
It  Is  possible  that  a  losing  party,  by  some 
mistake  or  misfortune,  and  without  fault  of 
his  own,  may  have  been  unable  to  produce 
on  the  trial  evidence  now  attainable,  which, 
if  produced  and  believed,  would  demonstrate 
the  injustice  of  the  Judgment,  and  so  a  new 
trial  may  be  granted  for  the  discovery  of  new 
evidence  of  this  character.  The  application 
Is  addressed  to  the  discretion  of  the  court 
(State  T.  Brockhaus,  72  Conn.  100,  111,  43 
Atl.  850;  Hamlin  v.  State,  48  Conn.  93),  and 
most  allege  and  set  forth  the  evidence  pro- 
duced on  the  former  trial  and  the  newly  dis- 
covered evidence,  in  order  that  the  court  may 
see  whether  Injustice  has  probably  been  done^ 
and  whether  the  newly  discovered  evidence 
la  likely  to  reverse  the  result.  If  the  adverse 
party  desires  to  controvert  the  accuracy  of 
the  statement  of  the  former  testimony  or  of 
the  new  testimony  set  forth,  or  to  produce 
other  testimony  to  be  considered  with  that 
alleged,  he  may  do  so,  and  for  this  puri>ose 
no  pleadings  are  essential.  1  Swift's  Digest, 
318.  Or  he  may  admit  the  accuracy  of  the 
statement  of  the  testimony,  both  old  and 
new,  and  for  this  purpose  a  demurrer  is 
used.  In  either  case,  whether  upon  the  tes- 
timony old  and  new— as  found  by  the  court 
after  hearing  witnesses— or  upon  such  testi- 
mony as  set  forth  In  the  application  and  ad- 
mitted, the  court  decides  in  the  exercise  of 
a  sound  discretion  whether  a  new  trial  should 
be  granted  or  denied.  Parsons  v.  Piatt,  37 
Conn.  563,  567.  This  discretion  is  a  legal 
one;  it  Is  controlled  by  the  well-established 
roles  defining  the  requisites  essential  to  grant- 
ing a  new  trial.  It  may -be  abused  by  re- 
fusing a  new  trial  where  all  essential  requi- 
sites exist  and  the  injustice  of  the  Judgment 
is  apparent,  and  error  may  be  affirmed  where 
the  trial  court  has  erroneously  held  It  had  no 
power  to  exercise  discretion.  Wildman  v. 
Wildman,  72  Conn.  262,  44  Atl.  224.  Bat 
within  these  limits  the  power  is  discretion- 
ary, and  its  exercise  in  the  denial  of  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence cannot  be  reviewed  upon  proceedings 
in  error.  This  principle  is  firmly  settled  by 
many  decisions  of  this  court,  extending  from 
its  organization  to  the  present  time.  Kim- 
ball V.  Cady,  Klrby,  41;  Granger  v.  Blssell,  2 
Day,  364;  Lewis  v.  Hawley,  1  Conn.  49; 
White  ▼.  Trinity  Church,  6  Conn.  187,  189; 
Maglli  y.  Lyman,  6  Conn.  59;  Lester  y.  State, 
11  Conn.  415;  Norwich  &  W.  R.  Co.  y.  Cahlll, 
18  Conn.  484;  Parsons  v.  Piatt,  37  Conn 
563;  Hamlin  y.  State,  48  Conn.  93;  Hart  v. 
Bralnerd,  68  Conn.  50,  52,  35  AU.  776;  State 
v.  Brockhaus,  72  Conn.  109,  43  Atl.  850.  In 
tte  present  case  tlie  application  sets  oat  ii» 
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full  the  testimony  on  the  former  trial,  and 
states  the  newly  dlacoTered  testimony  as  it 
will  be  given  by  witnesses  named.  No  ques- 
tion is  made  as  to  doe  diligence  in  discov- 
ery. The  fact  that  the  testimony  detailed 
la  the  testimony  given  at  the  former  trial, 
and  that  the  witnesses  named  will  testify  as 
stated,  is  admitted  by  the  demurrer.  The 
court  before  which  the  first  trial  was  had, 
upon  the  facts  tbns  presented  for  Its  consid- 
eration, refused  to  grant  a  new  trial.  That 
action  canhot  be  reviewed  unless  It  appears 
that  the  court  plainly  abused  Its  discretion, 
or  did  not  act  within  the  limits  of  Its  discre- 
tionary power.  The  substantial  claim  of  the 
petitioner  is  that  the  denial  is  not  an  exercise 
of  legal  discretion,  but  is  based  on  a  misap- 
prehension of  the  real  question  In  issue  and 
the  relevancy  of  the  newly  discovered  testi- 
mony to  the  controlling  issue  In  the  case. 
It  is  difficult  to  distinguish  this  claim  from 
a  mere  objection  to  the  result  reached  by  the 
trial  court  in  the  exercise  of  Its  discretion. 
Assuming,  without  deciding,  that  the  claim 
presents  a  reviewable  question,  we  think 
that  it  Is  not  well  founded. 

The  case  is  this:  The  petitioner  was  prose- 
cuted, with  Carey  and  Hill,  for  a  conspiracy 
to  cheat  and  defraud  John  Grlffln  of  $1,700 
of  his  money  by  means  of  certain  fraudu- 
lent devices.  The  Information  alleged  that 
this  money  belonged  to  Grlffln  as  part  of  the 
proceeds  of  a  check  for  $2,500,  payable  to 
the  order  of  Griffin,  given  by  a  life  insur- 
ance company  in  payment  of  a  policy  for  that 
amount  on  the  life  of  Griffin's  son,  Michael 
P.  Grlffln,  which  had  been  procured  by  and 
through  the  defendants,  and  assigned  by 
Michael  P.  to  John.  Fraudulent  devices  set 
forth  consisted  of  acts  and  conduct  of  the 
defendants  In  preparation  and  arrangement 
for  an  interview  between  John  Griffln  and 
the  three  defendants  at  the  Adams  House  in 
Bridgeport,  and  their  acts  and  conduct  at 
that  interview,  whereby  Gannon  and  Carey 
obtained  $1,700  of  the  $2,500  belonging  to 
Griffin,  and  he  was  cheated  and  defrauded 
of  the  same.  Among  the  acts  specified  were 
an  assertion  at  this  Interview,  by  Gannon  and 
Carey,  of  unfounded  claims  of  each  against 
Griffin  for  the  payment  of  money,  amounting 
to  $1,700,  and  an  assertion  that  the  policy 
was  fraudulently  obtained  from  the  company, 
and  that  Griffln  as  well  as  the  defendants 
was  liable  to  imprisonment  for  the  crime. 
Hill  was  acquitted,  and  Gannon  and  Carey 
were  convicted  of  the  conspiracy  charged. 
Upon  the  trial  it  appeared  by  documentary 
and  other  evidence,  undisputed  by  the  de- 
fendants, that  the  policy  was  Issued  upon  the 
application  of  Michael  P.  Griffin,  and  pro- 
cured through  Hill,  an  agent  of  the  com- 
pany, and  by  Carey,  a  soliciting  agent,  who 
assisted  Michael  P.  Griffin  In  preparing  his 
application,  and  that  Gannon,  a  cousin  of 
Griffln,  who  was  then  living  at  Gannon's 
home,  advised  Griffln  as  to  the  kind  of  policy 
be  bad  better  take  out,  and  furnished  him 


with  the  money  to  pay  the  first  premium 
necessary  to  secure  the  deUvery  of  the  pol- 
icy. It  was  also  undisputed  that  the  check 
to  Grlffln's  order  was  given,  and  was  cashed, 
and  the  money  was  In  the  hands  of  Hill 
as  the  property  of  Grlffln;  that  the  Interview 
at  the  Adams  House  was  held;  that  Gannon 
and  Care^  asserted  claims  against  John  Grif- 
fin, amounting  to  $1,700  and  upwards,  and, 
as  the  result  of  what  there  took  place,  car- 
ried away  with  them  $1,700  of  said  money. 
Griffln  was  an  ignorant  man,  who  could 
neither  read  nor  write,  and  lived  upon  a  small 
farm  in  the  country.  The  proof  of  the 
conspiracy  depended  on  the  inferences  to  be 
drawn  from  the  undisputed  facts  in  connec- 
tion with  the  means  used  to  obtain  from 
Grlffln  written  authority  to  get  the  check 
cashed,  and  the  evidence  as  to  what  actually 
took  place  at  the  interview  at  the  Adams 
House.  This  evidence  consisted  mainly  of 
the  testimony  of  John  Griffln  on  the  one 
hand,  and  t&at  of  Gannon  and  Carey  on  the 
other.  If  Grlffln's  story  were  true,  the  of- 
fense charged  was  proved;  If  the  stories  of 
Gannon  and  Carey  were  true,  there  might  be 
a  reasonable  doubt  The  truth  of  Griffin's 
story  hinged  largely  upon  the  character  of 
the  claims  against  Grlffln  put  forward  by 
Carey  and  Gannon.  The  whole  testimony 
of  Gannon  and  Carey,  notwithstanding  many 
direct  denials,  tends  strongly,  in  view  of  the 
conceded  facts  in  the  case,  to  strengthen  the 
testimony  of  Griffln. 

The  newly  discovered  evidence  has  no  di- 
rect bearing  upon  the  main  contentions  of 
the  trial.  During  Gannon's  cross-examina- 
tion he  was  asked  if  in  September,  some  two 
months  before  the  issue  of  the  policy,  one 
Dr.  Lynch  had  not  told  him  that  Michael 
Griffln  had  consumption,  and  answered,  "No." 
The  question  was  asked  and  admitted  to  test 
the  credibility  of  the  witness.  In  rebuttal, 
the  state  called  Dr.  Lynch,  who  testified  that 
in  September  preceding  the  issue  of  the  policy 
he  told  Michael  Grlffln  that  he  had  consump- 
tion, In  the  presence  of  the  defendant  Gan- 
non. Dr.  Lynch  was  directly  contradicted 
by  Michael  Gannon  and  his  brother,  Edward, 
whose  testimony  was  somewhat  corroborated 
by  three  other  witnesses.  The  newly  dis- 
covered evidence  is  wholly  confined  to  fur- 
nishing additional  testimony  in  contradiction 
of  this  statement  of  Dr.  Lynch.  Gannon 
claims  that  Dr.  Lynch's  statement  touches  a 
material  and  controlling  Issue  in  the  case, 
because  it  tends  to  show  that  he,  Gannon, 
before  the  issue  of  the  policy,  had  reason  to' 
believe  that  Michael  Griffln  suffered  from  con- 
sumption, and  this  knowledge  tends  to  show 
that  the  policy  was  fraudulently  procured, 
and  that  the  fact  of  a  fraudulent  procure- 
ment tends  to  prove  the  guilt  of  the  accused. 
The  fraudulent  procurement  was  not  a  fact 
in  issue,  and  no  evidence  to  prove  that  fact 
was  received.  It  is  true  that  the  possibility 
or  even  probability  of  a  fraudulent  procure- 
ment la  necessarily  suggested  hj  the  undis- 
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puted  facta  In  the  case,  as  well  as  by  the 
controverted  facts.  The  Grlffln  boy,  20  years 
of  age,  unable  to  pay  his  first  premium,  in- 
sures his  life  for  $2,500,  immediately  assigns 
It  to  his  father  at  the  suggestion  of  Gannon, 
and  dies  of  consumption  within  three  months. 
Gannon  and  Carey  produce  unfounded  claims 
against  the  father,  suggesting  that  the  pol- 
icy was  fraudulently  procured,  and  he,  aa 
well  as  themselves,  was  liable  to  punishment, 
and  obtained  two-thirds  of  the  amount  paid 
on  the  poUcy.  The  possibility  of  fraudulent 
procurement  coold  not  be  excluded  from  such 
a  case;  It  was  necessarily  there,  and  might 
be  considered  by  the  Jury,  as  well  as  other 
possibilities  Involved  in  proving  the  main  is- 
sue. In  reaching  their  final  conclusion  upon 
the  question  of  guilt  or  Innocence.  But  the 
existence  of  this  possibility  of  fraudulent 
procurement  is  not  strengthened  by  the  in- 
cidental proof  of  Gannon's  knowledge  of  his 
cousin's  Illness  two  months  before  the  policy 
was  Issued,  nor  weakened  by  the  absence  of 
such  proof.  WJth  or  without  such  proof,  it 
Is  in  the  case  with  equal  certainty.  More- 
over, the  Inference  of  Gannon's  knowledge 
la  not  materially  weakened  by  the  newly 
discovered  evidence.  Without  that.  It  appears 
that  for  some  time  during  September  young 
GrlflBn  was  living  with  the  Gannon  family,  In- 
dndlng  the  defendant,  his  mother,  two  broth- 
ers, and  a  sister;  that  while  there  he  was 
III,  and  treated  by  Dr.  Lynch;  that  on  one  oc- 
casion he  was  accompanied  by  the  defendant, 
on  another  by  his  brother,  Daniel,  who  paid 
the  consultation  fee;  and  that  Lynch  told 
young  Grlflln  and  the  defendant  that  the  ill- 
ness was  consumption. 

The  newly  discovered  testimony  is  that  of 
Lynch  himself  (the  other  evidence  mentioned 
Is  wholly  immaterial  except  as  confirming 
Lynch).  He  will  testify  that  his  opinion  was 
not  expressed  to  young  Grlffln  and  the  defend- 
ant, but  instead  to  Grlffln  and  the  defendant's 
brother,  Daniel,  who  accompanied  Grlffln  to 
the  consultation  that  took  place  next  after 
the  opinion  was  formed,  and  that  he  did  not 
make  such  communication  to  the  defendant 
prior  to  the  Issue  of  the  policy.  As  afTecting 
Lyncb's  denial  of  the  Bt>eciflc  statement  made 
by  Gannon  on  bis  cross-examination,  that 
Lynch  did  not  tell  him  of  hia  cousin's  Ulnesa, 
the  newly  discovered  evidence  may  be  ma- 
terial, but  obviously  no  ground  for  a  new 
trial;  but,  as  aCCecting  Gannon's  knowledge 
of  hia  cousin's  Illness,  it  Is  of  comparatively 
slight  Importance.  The  Inference  that  the 
defendant,  Gannon,  as  well  as  the  other  mem- 
bers of  the  household,  knew  of  young  Grif- 
fin's Illness,  for  the  treatment  of  which  he 
was  sent  to  Dr.  Lynch  under  charge  of  dif- 
ferent members  of  the  family,  is  almost  ir- 
resistible, and  cannot  be  greatly  weakened 
if  Dr.  Lynch's  opinion  as  to  the  disease  was 
expressed  to  Griffin  and  Daniel,  Instead  of  to 
Grlflln  and  Michael.  The  after  recollection 
of  a  witness  as  to  some  fact  omitted  from 
his  testimony,  or  Incorrectly  stated,  is  not 


ordinarily  sufficient  ground  for  a  new  triaL 
This  rule  was  applied  in  Shields  v.  State, 
45  Conn.  266,  270,  and  that  case  would  seem 
to  govern  the  present  one. 

We  deem  it  clear  that  the  denial  of  a  new 
trial  does  not  Involve  any  misapprehension 
as  to  the  real  Issues  In  the  case,  or  the 
relevancy  of  the  newly  discovered  evidence 
to  those  issues,  or  any  erroneous  application 
of  legal  principles,  and  upon  reading  the 
testimony  upon  the  former  trial,  In  connec- 
tion with  the  new  testimony  produced,  we  are 
satisfied  that  no  injustice  is  apparent,  and 
that  the  newly  discovered  evidence  Is  Insuf- 
ficient to  render  a  different  result  upon  a  new 
trial  probable.  The  denial  by  the  trial  court 
is  clearly  an  exercise  of  its  lawful  discre- 
tion, and  cannot  be  reviewed  upon  this  ap- 
peal, which  Is  in  the  nature  of  a  motion 
In  error. 

There  Is  no  error  in  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


CAHILL  et  al.  t.  CAHILL  et  aL 

(Supreme  Court  of  Errors  of  Oonnecticnt. 
March  4,  1903.) 

BJBCTHBNT  —  RECOVBRT      ON      POSSESSORY 

BIQHT— POSSESSION— PRBSDMPTION—EVI- 

DENOB— HUSBAND  AND  WIFE. 

1.  Plaintiff   In   ejectment   cannot   recover  .  on 

SossesBory  right,  merely,  but  must  show  legal 
tie. 

2.  Possession  does  not  create  a  presumption 
of  grant,  establishing  a  prima  facie  title,  suffi- 
cient to  authorize  recovery  in  ejectment. 

8.  Possession  and  acts  of  ownership  may  be 
proved,  with  other  circumstances,  to  show  a 
conveyance  in  fact,  the  best  evidence  of  which 
has  been  lost. 

4.  On  the  issue  whether  the  wife  or  the  hus- 
band was  possessed  of  the  land.  It  may  be 
shown  that  he  never  did  anything  on  or  about 
it,  and  that  she  always  dealt  with  It  as  her 
own. 

Hamersley,  J.,  dissenting. 

Appeal  from  superior  court.  New  Havot 
county;   William  T.  Elmw,  Judge. 

Ejectment  by  James  A.  Cahill  and  others 
against  Mary  Cahill  and  others.  Judgment 
for  defendants.    Plaintiffs  appeal.    Reversed. 

Robert  L.  Munger,  for  appellants.  Freder- 
ick W.  Holden  and  WlUlam  L.  Bennett,  tor 
appellees. 

PRENTICE.  J.  Richard  and  Julia  Cahill 
were  husband  and  wife— married  prior  to 
1ST7.  The  plaintiffs  are  theh:  children,  and 
dalm  in  the  latter'a  right  and  as  her  heirs 
at  law.  Julia  died  hi  1885.  In  1887  Richard 
married  for  his  second  wife  the  defendant 
Mary  Cahill.  Richard  died  in  1901,  leaving 
surviving  him  his  last-named  wife,  and  leav- 
ing, also,  a  will,  which  was  duly  probated. 
The  defendant  McMahon  Is  the  administrator 
of  his  estate,  cum  testamento  annexo.  The 
will  gave  his  widow,  Mary,  the  life  use  of 
his  estate,  and  the  defendant  McMahon  the 

T 1.  8«e  Ejectmeat.  vol.  17,  Cent  Dig.  {  U. 
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Kmalnder  In  trust  for  certain  persons  and 
purpose*.  The  defendants  tbus  claim  through 
Bicbard,  under  the  will.  The  record  title 
to  the  property  In  question  was  never  In  ei- 
ther Richard  or  Julia,  but  stood  In  other  per- 
sons; the  last  conveyance  being  to  Wallace 
&  Sons,  a  corporation,  which  received  It  in 
1873.  No  deed  to  either  of  said  couple  was 
shown  in  evidence,  nor  was  proof  of  a  copy 
or  contents  of  any  such  deed  produced.  The 
conduct  of  the  case  assumed— although  the 
fact  Is  not  expressly  found  In  that  form- 
that  in  some  manner,  between  them,  they 
were  In  iwssesslon  of  the  land  and  exercised 
dominion  over  it  during  the  last  12  years, 
at  least,  of  their  married  life.  The  plaintiffs 
claimed  that  the  wUe  was  so  possessed  in  her 
own  right.  Independently  and  apart  from  her 
husband;  the  defendants,  that  the  husband 
was.  The  plaintiffs  claimed  to  be  entitled  to 
recover  possession  in  this  action  (1)  upon  a 
title  shown  in  their  mother,  and  therefore  In 
themselves;  and,  falling  in  that,  (2)  upon 
their  possessory  rights  In  succession  to  their 
mother  dying  possessed. 

With  respect  to  the  last  claim,  the  court 
very  pn^erly  ruled,  in  accordance  with  the 
defendants'  c(Hitentlon,  that  the  plaintiffs 
could  not  recover  without  first  showing  a 
legal  title.  The  court  adopted  as  its  ruling 
the  language  of  Judge  Swift  in  his  Digest, 
voh  1,  p.  507,  to  the  effect  that  the  plaintiffs 
must  recover,  If  at  all,  by  the  strength  of 
their  own  title,  and  not  by  the  wealcness  of 
the  defendants',  and  that  It  behooved  them 
not  merely  to  show  a  better  title  than  the 
defendants,  but  a  legal  title.  The  plain- 
tiffs concede  the  correctness,  In  general,  of 
this  principle  Involved  by  the  court,  but  In- 
geniously contend  that  it  Is  not  a  complete 
statement  of  the  law.  Their  argument  is 
based  upon  the  existence  in  the  old  English 
common  law  of  certain  possessory  real  ac- 
tions, and  especially  the  writ  of  assize,  un- 
der which  an  heir  or  devisee  whose  ancestor 
or  devisor  had  died  seised  of  an  inheritance 
was  put  into  possession  thereof  as  against 
a  stranger  who  had  intervened  before  the 
heir  or  devisor  had  entered,  and  himself  made 
entry  and  obtained  possession  of  the  free- 
hold. 8  Blackstoue's  Comm.  184.  It  Is  com- 
pleted by  the  dictum  from  Swift's  Digest  to 
the  effect  that  our  action  of  ejectment  com- 
prehends and  answers  the  purpose  of  all  the 
old  common-law  real  actions,  and  the  f  urthw 
dictum  that,  like  writs  of  entry  and  assize, 
it  win  lie  for  possessory  rights.  1  Swift's 
Digest,  507.  The  trouble  with  this  ar- 
gument Is  that  these  dicta  flH>m  Judge  Swift 
do  not  comport  well  with  his  later  statements 
upon  the  subject  of  which  the  passage  al- 
ready referred  to  Is  an  example,  and  are  In 
direct  antagonism  to  the  repeated  utterance 
of  this  court.  Talcott  v.  Goodwin,  3  Day, 
204;  Tracy  v.  Norwich  &  W.  R.  Co.,  39  Conn. 
3S2;  Bristol  Mfg.  Co.  v.  Barnes.  64  Conn. 
.'iS,  5  Atl.  593.  In  the  second  of  the  cases 
<^Ited  we  said:   "Wei,  however,  ought  to  say 


that  we  regard  it  elementary  law  In  Ccm- 
nectlcut  that  in  this  action  of  disseisin  or 
ejectment  the  plaintiff  must  recover,  if  \ie 
recover  at  all,  bj  the  strength  of  his  own  ti- 
tle. Ample  remedies  are  provided,  by  actions 
of  trespass  and  by  proceedings  for  forcible 
entry  and  detainer,  for  the  disturbance  of 
quiet  possession,  and  we  see  no  good  reason 
for  any  change  or  mitigation  of  the  familiar 
rule  In  respect  to  proof  of  title  In  ejectment." 
The  court  did  not  err  In  ruling  as  it  did. 

The  plaintiffs  claimed  to  have  satisfied  the 
rule  adopted  by  the  court,  and  to  have  shown 
a.  legal  title.  They  sought  to  prove  by  direct 
evidence  the  existence  of  a  deed  which  had 
become  lost.  The  court  found  that  they  did 
not  succeed  In  this  regard.  For  this  finding, 
assuming  that  the  Issue  was  to  be  determined 
by  direct  proof  only,  the  evidence  furnished 
ample  Justification.  At  the  eleventh  hour, 
but  In  time,  perhaps,  they  claimed  to  have 
established  a  title  by  adverse  possession. 
The  court  found  otherwise,  as  it  was  clearly 
bound  to  do  upon  the  evidence.  The  plain- 
tiffs, evidently  foreseeing  these  results,  did 
not  stop  here  In  their  claims.  They  made, 
first,  the  broad  claim  that  having  shown  pos- 
session In  their  mother  at  her  death,  and  for 
a  period  of  years  prior  thereto,  the  court 
should,  in  the  absence  of  countervailing  tes- 
timony, have  presumed  and  found  that  she 
had  title.  This  general  claim,  wlilch  lias  been 
urged  upon  us  the  most  vigorously  of  all  the 
plaintiffs'  many  claims,  was  made  in  the 
court  below  and  here  in  several  forms,  to  wit 
that  Mrs.  Cabin's  possession  was  sufficient 
evidence  of  title;  that  therefrom  a  lawful 
grant  should  be  presumed;  that  her  posses- 
sion and  repeated  acts  of  ownership  were  to 
be  presumed  to  be  lawful,  and  pursuant  to 
a  legal  title;  that  such  possession  would  cre- 
ate a  presumption  that  she  was  the  legal 
owner;  that  not  only  the  existence  of  a  deed, 
but  all  the  essentials  of  a  valid  one,  would 
be  presumed;  that  this  evidence  established 
a  prima  facie  title,  which  was  good  and  suf- 
ficient untU  overthrown,  etc.  This  claim,  in 
whatever  form  propounded,  was  not  weIC 
made.  The  subject  of  presumptions  of  a 
grant  from  possession  had  an  exhaustive  dis- 
cussion in  Sumner  v.  Child,  2  Conn.  607.  It 
was  there  decided  that  a  grant  of  a  cor- 
poreal hereditament  would  never  be  presum- 
ed from  possession,  however  long  continued; 
the  whole  subject,  so  far  as  corporeal  heredit- 
aments were  concerned,  being  regulated  by 
the  statute  limiting  the  right  of  entry.  The 
court  was  far  from  saying,  as  we  shall  have 
occasion  to  see  later,  that  a  presumption 
arising  from  possession  and  acts  of  ownei^ 
ship  could  never  be  of  help  in  establishing  a 
title.  What  it  did  say  was  that  such  a  pre- 
sumption could  not  of  Itself  have  the  opera- 
tive effect  of  creating  or  establishing  a  title: 
that  a  title  could  not  be  presumed  therefrom 
which  would  have  the  force  and  effect  of  n 
title  proven.  So  it  Is  that  a  bare  presumption 
of  a  title  thus  made  cannot  satisfy  the  re- 
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qtOrementa  of  a  ml«  which  prescrlbeB  that  a 
jdaintur  In  ejectment  must  recover  by  the 
strength  of  his  own  legal  title  shown,  and 
not  by  the  weakness  of  bis  adversary's. 
Were  It  otherwise,  we  should  have  a  rule 
which  was  no  rule.  For  what  would  It  profit 
to  say  that  an  ejectment  plaintlfT  may  not 
recover  upon  proof  of  a  bare  possessory  right, 
but  mnst  show  a  legal  title.  If  in  the  same 
breath  we  say  that  a  legal  title  may  be  in- 
ferred from  mere  possession?  The  true  of- 
fice of  a  presumption  from  possession  and 
acts  of  ownership,  and  its  use  in  proof  of 
title.  Is  clearly  indicated  in  this  case  of  Sum- 
ner V.  Child,  2  Conn.  607.  The  possession  and 
acts  of  ownership  may,  with  other  circum- 
stances, be  proven  to  perfect  the  evidence  of 
title.  The  possession  and  acts  are  admitted 
as  secondary  corroborative  evidence  of  an 
actual  conveyance,  or  of  some  accompanying 
requisite,  of  which  the  original  and  best  evi- 
dence Is  lost  The  admission  of  this  evidence 
assumes  the  theory  of  an  actual  conveyance, 
and  the  existence  of  other  evidence  of  a  dif- 
ferent character,  rendering  It  probable  that 
■uch  a  conveyance  was  made.  It  is  received 
as  one  piece  of  evidence,  which,  with  other 
testimony,  tends  to  prove  that  a  conveyance 
in  fact  was  made,  and  to  enable  the  trier  to 
find,  from  the  whole  evidence,  such  convey- 
ance in  fact  The  evidence  in  question  is 
not  received  for  the  simple  purpose  of  creat- 
ing a  presumption  which  should  of  Itself 
have  operative  effect  The  presumption  to 
be  derived  from  the  evidence  Is  one  for  evi- 
dential effect;  that  Is,  it  is  to  be  weighed  and 
considered  In  connection  with  other  testi- 
mony, and  the  presumptions  and  inferences 
therefrom,  in  Its  bearing  upon  the  ultimate 
question  of  fact  to  be  determined,  to  wit,  the 
question  of  a  conveyance  in  fact  This  dis- 
tinction which  the  case  makes  is  an  Impor- 
tant one,  and  Important  In  Its  bearing  upon 
the  case  at  bar.  The  plaintiffs,  as  we  liave 
seen,  endeavored  to  establish  by  direct  proof 
the  existence  of  a  deed  to  Mrs.  Cahill.  In 
their  claims  to  the  court,  they  not  only  asked 
that  this  fact  be  found  upon  such  proof,  but 
also  that  the  presumption  to  be  derived  from 
her  possession  and  repeated  acts  of  owner- 
ship be  weighed  in  connection  with  the  other 
facts  established,  and,  upon  the  strength  of 
the  conjoined  proof,  the  fact  of  her  owner- 
ship, and  that  such  ownership  rested  upon  a 
valid  deed  to  her,  be  found.  The  request 
thus  made  in  most  explicit  terms  was  fairly 
within  the  rule  laid  down  in  Sumner  v.  Child, 
2  Conn.  007,  and  so  far,  therefore,  their  con- 
tention was  well  made. 

Tlie  court,  however,  found  as  a  fact  that 
from  August.  1S73,  until  the  death  of  Julia, 
Richard  was  In  possession  of  the  land,  and, 
of  coarse,  by  Inference,  that  Julia  was  not 
This  finding  of  fact,  If  it  stands,  accom- 
plishes a  complete  demolition  of  the  plain- 
tiffs' contention.  If  Julia  was  not  in  pos- 
session, no  presumption  from  possession 
could  arise  in  her  favor.    The  finding  must 


stand,  unless  It  was  made  without  evidence, 
as  it  clearly  was  not,  or  some  error  of  law 
or  some  incorrect  ruling  upon  the  admission 
or  rejection  of  testimony  may  have  influ- 
enced it  It  is  urged  upon  us  that  the  find- 
ing was  the  result  of  a  legal  misconception 
as  to  the  relation  of  a  husband,  married  be- 
fore 1877,  to  the  realty  of  his  wife.  A  por- 
tion of  the  record  is  pointed  out  as  indicating 
a  prolNtblllty,  at  least,  that  the  finding  was 
made  upon  the  theory  of  law  that  possession 
of  a  wife's  lands  necessarily  inured  to  the  hus- 
band. This  claim  the  finding  effectually  neg- 
atives. 

There  remains  to  be  considered  a  ruling 
upon  the  admission  of  testimony  to  which 
the  plaintiffs  attach  much  importance  in  this 
connection.  Plaintiffs'  counsel  sought  to 
prove  that  Richard  had  never  done  anything 
upon  or  about  the  land  in  dispute;  in  other 
words,  that  he  had  never  exercised  acts  of 
ownership.  Evidence  to  this  effect  was  ex- 
cluded. We  see  no  escape  from  the  conclu- 
sion that  here  was  harmful  error.  The  plain- 
tiffs sought  to  prove  tliat  Mrs.  Cahlll  was 
possessed  of  the  pryperty  of  and  for  herself, 
and  altogether  apart  from  her  husband,  and 
that  her  husband,  by  refraining  from  all  man- 
ner of  acts  appropriate  to  ownershipr-wheth- 
er  in  his  own  right  or  in  the  right  of  his  wife 
—indicated  the  true  relation  to  the  property 
of  the  parties,  between  whom,  it  Is  to  be 
borne  in  mind,  the  question  was.  Such  a  sit- 
uation as  claimed  might  exist,  and  the  plain- 
tiffs, if  they  could  prove  it  were  entitled  to 
the  beneUt  of  it  to  enforce  and  emphasize 
their  contention  as  to  the  presumptive  exist- 
ence of  the  deed  sought  to  be  established. 
Whatever  situation  the  acts  of  the  parties 
tended  to  disclose,  the  plaintiffs  were  enti- 
tled to  the  benefit  of  it  upon  the  question  of 
possession  directly  determined,  and  thus  in- 
directly upon  the  question  of  title.  The- 
plaintiffs  sought  to  show  that  Mrs.  Cahlll 
had  always  dealt  with  the  land  as  i)ecullarly 
her  own  property,  and  that  her  husband  had 
never  acted  as  one  having  any  rights  therein. 
The  evidence  excluded  was  clearly  not  Im- 
material, as  ruled.  The  court  has  found  In 
favor  of  the  possession  of  the  husband.  A 
a  part  of  the  evidence  bearing  upon  the  ques- 
tion was  ruled  out  the  court  erred,  and  to  the 
plaintiffs'  manifest  Injury. 

We  are  further  impressed,  In  a  study  of 
the  finding,  with  the  conviction  that  the 
court  misconceived  the  real  nature  of  the  par- 
ticular claim  we  have  bpen  discussing.  That 
Is,  perhaps,  not  altogether  strange,  since  so 
many  claims  In  so  many  forms  were  made, 
and  the  true  basis  of  claim  perhaps  little  em- 
phasized. The  court  seems  to  have  confused 
the  claim  arising  from  posseRsion  and  acts 
of  ownership  with  the  principles  of  adverse 
possession.  It  is  quite  evident  that  the  fact 
of  possession  was  regarded  as  Important  only 
In  connection  with  a  16-years  continuance 
and  an  adverse  character.  The  plaintiffs' 
claim  bad  no  relation  to  a  conclusive  pre- 
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sumption  such  as  15  years'  adverse  posses- 
sion creates.  It  related  to  a  rebuttable  pre- 
sumption, only,  and  one  which  was  of  an  evi- 
dential character,  merely.  Sumner  v.  Child, 
2  Conn.  607.  It  seems  qnite  clear  that  in 
this  way,  also,  the  plaintiffs  did  not  obtain 
the  full  benefit  of  their  rightful  claims  of  law. 
There  is  error,  and  a  new  trial  is  granted. 
The  other  Judges  concurred,  except  HAM- 
ERSLEY,  X,  who  dissented. 


SANFORD  V.  BACON. 

(Supreme   Court   of   Errors   of   Ctonnectlcnt. 
March  4,  1908.) 

WRIT— AMBNDMBNT  —  APPBAL— ORDER  BRAS- 
INO  CASE  FROM  DOCKBT— BXTBNDINO  TIMB 
OF  APPEAII-PI.BA  IN  ABATEMENT. 

1.  Where  a  writ  omits  to  state  in  the  ad 
damnum  danse  the  amount  claimed  m  dam- 
ages,  the  court  may  allow  an  amendment  un- 
der Act  188»  (Pub.  Acts  1889,  p.  61,  c.  110; 
Gen.  St.  1902,  §  648),  providing  that  "whenever 
in  any  civil  action  the  claim  for  damages  as 
alleged  in  the  writ  shall  be  so  stated  that  the 
court  has  no  jurisdiction  of  the  cause,  such 
court  may  allow  the  writ, to  be  amended,"  etc. 

2.  Where  an  amendment  to  a  writ  is  allow- 
able, and  ia  filed  within  the  first  30  days  of  the 
court,  plaintiff  ia  entitled  to  make  it  as  a  matter 
of  right,  under  the  express  provisions  of  Gen. 
St.  1902,  i  639. 

3.  Where  a  plea  in  abatement  to  an  appeal, 
on  the  ground  that  it  was  not  taken  in  time,  is 
based  on  facts  appearing  of  record,  or  on  undis- 
puted facts,  they  should  be  so  stated  that  the  is- 
sue raised  may  be  one  of  law. 

4.  Where,  after  rendition  of  a  judgment  eras- 
ing his  case  from  the  docket,  and  disallowing 
an  amendment  to  the  writ,  plaintiff  promptly 
filed  notice  of  appeal,  the  subsequent  entertain- 
ing by  the  court  of  plaintiff's  motions  to  restore 
the  case  to  the  docket,  and  for  a  reargnment 
of  the  question  of  the  allowance  of  the  amend- 
ment, operated  to  defer  the  time  for  filing  the 
appeal,  under  the  direct  provisions  of  Gen.  St. 
1902.  I;  791-793,  until  the  motions  were  finally 
decided. 

5.  An  appeal  lies  from  an  order  of  the  city 
court  directing  a  case  to  be  erased  from  the 
docket,  under  Gen.  St  1902,  8  788,  providing 
that  "upon  the  trial  of  all  matters  of  fact  in 
any  cause  or  action  in  *  •  •  any  city  court, 
whether  to  the  court  or  jury,  if  either  party 
thinks  himself  aggrieved  by  the  decision  of  the 
court  upon  any  question  or  questions  of  law 
arising  in  the  trial,  he  may  appeal  from  the 
judgment  of  the  court  in  such  cause  or  action." 

Appeal  from  city  court  of  New  Haven; 
Edwin  C.  Dow,  Judge. 

Action  by  Royal  P.  Sanford  against 
Charles  B.  Bacon  for  fraud,  under  Gen.  St 
1902,  ;  1099.  From  an  order  erasing  the  case 
from  the  docket  on  the  ground  that  the  writ 
contained  no  ad  damnum  clause,  and  from 
an  order  refusing  to  allow  an  amendment 
to  the  writ,  plaintiff  appeals.    Reversed. 

B.  P.  Arvlne  and  Rufus  M.  Overlander,  tor 
appellant    J.  Bimey  Tnttle,  for  appellee. 

HAIiL,  J.  The  complaint,  containing  sev- 
eral counts,  alleged  an  Indebtedness  of  the 
defendant  to  the  plaintiff  of  $255,  and  that 

T  4.  Se«  Appaal  and  Error,  vol.  t.  Cent  Dls.  i  1896. 


the  defendant  bad  concealed  and  conveyed 
away  certain  property  and  rights  of  action 
to  prevent  them  from  being  taken  on  legal 
process.  The  writ  contained  no  other  ad 
damnum  clause  than  the  words,  "The  plain- 
tiff claims  by  force  of  the  statute  In  such 

case  provided  $ damages."    Upon  the 

defendant's  motion,  the  case  was  erased  from 
the  docket  upon  the  ground  that  the  court 
had  no  Jurisdiction  of  the  action;  and  the 
court  refused  to  allow  an  amendment  filed 
within  30  days  after  the  return  day  of  the 
action,  showing  the  amount  claimed  in  the 
ad  damnum  clause  to  be  $400,  upon  the 
ground  that  the  court  had  not  the  power  to 
allow  such  amendment  The  cases  of  Devean 
v.  Skidmore,  47  Conn.  19,  and  Denton  v.  Dan- 
bury,  48  Conn.  368,  are  cited  as  sustaining 
the  action  of  the  court  in  refusing  to  allow 
the  amendment  It  was  held  In  these  cases 
that  when  it  appeared  from  the  ad  damnum 
clause,  or  by  the  absence  of  an  ad  damnum 
clause,,  that  the  court  of  common  pleas,  the 
Jurisdiction  of  which  was  limited  by  the 
amount  in  demand,  had  no  Jurisdiction  of 
the  action,  that  court  had  no  power  to  allow 
an  amendment  changing  or  stating  the 
amount  of  damages  demanded  so  that  it 
should  appear  that  the  court  had  Jurisdiction 
of  the  cause  of  action.  Whether  the  rule  as 
thus  stated  could  apply  to  the  city  court  of 
New  Haven,  the  Jurisdiction  of  which  In  all 
civil  actions,  both  at  law  and  equity,  when 
any  of  the  parties  reside  In  that  city,  is  un- 
limited, excepting  as  to  certain  actions  con- 
cerning land  outside  of  the  city  limits,  we 
need  not  decide,  since  the  law  as  enunciat- 
ed in  those  cases  has  since  been  essentially 
changed  by  statute.  Deveau  v.  Skidmore 
was  decided  in  1879,  and  Denton  v.  Danbury 
in  1880.  In  1889  an  act  was  passed  by  the 
Legislature  which  provided  that  "whenever 
in  any  civil  action  the  claim  for  damages  or 
the  value  of  the  matter  in  demand  as  alleg- 
ed in  the  writ,  shall  by  mistake  be  so  stated 
that  the  court  to  which  the  suit  Is  brought 
has  no  Jurisdiction  of  the  cause,  such  court 
may  allow  the  writ  to  be  amended  as  to 
such  claims  for  damages  or  value,  so  as  to 
bring  the  cause  within  the  Jurisdiction  of 
the  court,  provided  that  the  writ  might  have 
been  drawn  originally  as  so  amended."  Pub. 
Acts  1880,  p.  61,  c.  110  (Gen.  St  1902,  $  643). 
To  say  that  the  words  "whenever  •  •  • 
the  claim  for  damages  •  •  •  by  mistake 
be  so  stated  that  the  court  *  •  •  has  no 
Jurisdiction,"  includes  only  those  cases  in 
which  a  sum  below  or  above  the  Jurisdictional 
limit  of  the  court  is  claimed  as  damages,  and 
not  one  In  which  the  want  of  Jurisdiction 
appears  by  a  failure  to  state  In  the  ad  dam- 
num clause  the  ntimber  of  dollars  claimed  as 
damages,  would  be  to  put  too  strict  and 
narrow  a  construction  upon  a  remedial  stat- 
ute. Statutes  allowing  amendments  should 
be  liberally  Interpreted.  Stuart  v.  Coming, 
82  C!onn.  105,  108.  The  mischief  of  the  com- 
mon law  which  the  act  was  designed  to  cure 
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was  tbe  want  of  power  of  a  court  to  allow 
an  amendment  when  by  tbe  absence,  throngb 
mistake,  of  a  proper  statement  of  tbe  claim 
for  damages,  or  of  tbe  value  of  tbe  matter  In 
demand,  It  appeared  that  such  court  bad  no 
jurisdiction  of  tbe  matter  In  controversy. 
This  case  comes  clearly  within  the  mischief 
sought  to  be  remedied  by  tbe  statute.  The 
claim  for  damages  Is  defective  in  the  omis- 
sion, by  mistake,  from  the  ad  damnum 
clause,  of  the  number  of  dollars  claimed  as 
damages.  Assuming  that  by  reason  of  such 
mistake  tbe  court  bad  no  Jurisdiction  of  tbe 
cause  of  action  thus  defectively  stated,  tbe 
statute  gave  tbe  court  the  power  to  allow  the 
amendment  As  the  amendment  was  allow- 
able, and  was  filed  within  the  first  30  days  of 
the  court,  the  plaintlfC  was  entitled  to  make 
it  as  a  matter  of  right.  Gen.  St  1902,  {  339; 
Dnnnett  v.  Thornton,  78  Conn.  1,  14,  46  Atl. 
158. 

Tbe  defendant's  plea  In  abatement  to  the 
plaintiff's  appeal  to  this  court,  upon  tbe 
ground  that  it  was  not  taken  in  time,  is  over- 
ruled. Where  such  a  plea  is  based  upon 
fects  appearing  of  record,  or  upon  undisput- 
ed facts,  they  should  be  so  stated  that  the 
issue  raised  may  be  one  of  law.  The  facta 
pertinent  to  the  plea  in  abatement  are  these: 
The  Judgment  or  order  of  tbe  city  court 
erasing  the  case  from  the  docket,  and  disal- 
lowing the  amendment,  was  rendered  May 
27,  1902,  and  on  tbe  following  day  the  plain- 
tiff filed  a  notice  of  appeal.  No  further  steps 
were  taken  by  him  toward  perfecting  his 
appeal  until  after  tbe  23d  of  the  following 
Jnne.  On  May  31st  tbe  plaintiff,  by  permis- 
sion of  tbe  court,  placed  upon  the  short  cal- 
endar his  motion  to  restore  the  ease  to  the 
docket,  and  for  a  reargument  of  tbe  question 
of  tbe  allowance  of  said  amendment.  On 
said  23d  of  June  tbe  court,  having  beard  the 
parties  upon  said  motions,  denied  them.  The 
plaintiff  thereupon,  on  the  25th  of  June,  filed 
another  notice  of  appeal,  and  on  the  27th  of 
June  filed  a  draft  of  finding.  The  trial  Judge 
filed  a  finding  of  facts  on  tbe  29th  of  Septem- 
ber, 1902,  and  the  plaintiff  filed  his  appeal  on 
tbe  3d  of  the  following  October.  An  amend- 
ed finding  was  filed  by  the  judge  on  tbe  19tb 
of  Xovember.  The  plaintiff's  motions  to  re- 
store tbe  case  to  the  docket  and  for  a  rear- 
gument having  been  thus  entertained  by  tbe 
court,  operated  to  defer  the  time  for  filing 
an  appeal,  under  sections  791,  792,  and  793  of 
the  General  Statutes  (Rev.  1902),  until  they 
were  finally  decided.  Beard's  Appeal,  64 
Conn.  526,  535.  30  Atl.  775.  An  appeal  lies, 
under  section  788  of  tbe  General  Statutes  of 
1902,  from  an  order  directing  a  case  to  be 
erased  from  the  docket  Such  an  appeal  per- 
forms the  offices  of  the  old  motion  for  a  new 
trial  and  motion  in  error.  White  v.  Howd, 
06  Conn.  264,  266,  33  Atl.  915.  An  order  di- 
recting the  erasure  of  a  case  from  the  docket 
was  reviewable  on  a  motion  In  error.  Wood- 
ruff V.  Bacon,  34  Conn.  181,  185. 

Tbe  dty  ■*oiirt  erred  in  refusing  to  allow 


tbe  amendment  filed  by  tbe  plaintiff,  and  tbe 
case  is  remanded  to  that  court  to  be  pro- 
ceeded with  according  to  law.  The  otber 
Judges  concurred. 


LBSSBR  V.  BROWN  et  al. 

(Supreme   Court   of   Errors   of   Oonnecticnt. 
March  4,  1903.) 

PRAUDDLBNT  CONVEYANCE  —  KNOWLBDOB  — 

DATB  OF  DEBT— EVIDBNCB  IM- 

PBACHINQ  WITNESS. 

1.  In  an  action  to  foreclose  the  lien  of  a  judg- 
ment against  B.  on  land  mortgaged  by  B.  to  ub 
brother,  and  conveyed  to  his  father,  while  ow- 
ins  the  debt  for  which  the  judgment  was  ob- 
tained, and  owning  no  other  property,  and  aft- 
erwards conveyed,  after  release  of  the  mort- 
gage, to  B.'8  wife,  evidence  is  admissible 
against  her  to  show  her  knowledge  of  the  fraud- 
ulent conveyance,  that  before  the  mortgage  was 
jriven  the  judgment  plaintiff,  at  the  reouest  of 
the  wife,  saw  B.,  and  in  her  presence  B.  offer- 
ed to  give  plaintiff  a  mortgage  on  the  property, 
saying  that  he  owed  considerable,  and  his  cred- 
itors threatened  to  attach,  and  he  wanted  to 
avoid  paying  them,  and  that  snbseqnently  she 
asked  plaintiff  to  take  the  mortgage  from  B.'a 
brother,  saying  she  bad  no  confidence  in  him, 
and  feared  that  he  would  defraud  them,  and 
that  B.  owed  the  brother  nothing. 

2.  The  person  through  whom  the  conveyance 
by  the  judgment  debtor  to  his  wife,  claimed  to 
be  fraudulent,  was  made,  having,  as  a  witness 
for  plaintiff,  the  judgment  creditor,  testified  that 
he  received  $2,000  from  the  wife  for  his  con- 
veyance to  her,  and  that  he  used  that  money  to 
buy  certain  lands,  plaintiff  may  Introduce  the 
deeds  of  such  lands  to  witness,  showing  that 
they  were  before  the  deed  to  the  wife,  and 
thereon  obtain  a  confession  from  him  that  he 
did  not  know  where  the  money  went  which  he 
received  from  the  wife. 

3.  Testimony  of  plaintiff  that  in  July  and  Au- 
gust he  visited  B.'s  store  to  see  about  his  bill, 
and  after  the  transfers  by  B.  visited  B.  and  his 
wife  to  see  about  this  bill,  there  being  no  evi- 
dence that  there  had  been  any  other  bill,  or 
that  plaintiff  did  any  business  with  B.  after 
September  20th,  the  date  of  his  fraudulent 
mortgage  of  the  property,  is  sufficient,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  sustain  the 
finding  thnt  plaintiff's  judgment  against  B.. 
sought  to  be  enforced  against  the  property  mort- 

gaged  and  conveyed  by  him,  was  based  on  an 
idebtedness  existing  September  20th. 

Appeal  from  court  of  common  pleas,  Fair- 
field county;  Howard  J.  Curtis,  Judge. 

Action  by  Eli  L.  Lesser  against  Abraham 
Brown  and  others  to  foreclose  a  judgment 
lien.  Judgment  for  plaintiff.  Defendant  Le- 
na Brown  appeals.    Afllrmed. 

John  C.  Chamberlain  and  Carl  Foster,  for 
appellant.    Stiles  Judson,  Jr.,  for  appellee. 

HALL,  J.  The  plaintiff  having,  on  April 
19,  1901,  obtained  a  judgment  against  Abra- 
ham Brown,  one  of  the  defendants,  and  the 
husband  of  the  defendant  Lena  Brown,  for 
$230.68  and  costs,  filed  on  the  follovrlng  day 
a  judgment  lien  upon  three  tracts  of  land, 
which  were  attached  in  November,  1900,  as 
the  property  of  said  Abraham  Brown,  In  the 
original  action  In  which  such  judgment  was 
rendered.  On  September  20,  1898,  said  Abra- 
ham Brown  was  the  owner  of  said  land,  and 
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on  said  day,  while  owing  the  plaintiff  tbe 
debt  upon  which  aald  Judgment  was  based, 
and  while  Indebted  to  other  persons^  he  mort- 
gaged said  tracts  to  his  brother,  Isaac  Brown, 
for  the  sum  of  $1,500,  expressed  to  be  sub- 
ject to  certain  prior  mortgages.  On  the  26th 
of  April,  1899,  said  Abraham  Brown,  by  war- 
ranty deed,  conveyed  said  parcels  of  land  to 
his  father,  Marcus  Brown,  subject  to  said 
$1,500  mortgage  and  said  prior  mortgages. 
On  August  26,  1899,  said  Isaac  Brown,  at  the 
request  of  Abraham  Brown,  released  said 
$1,500  mortgage  to  Marcns  Brown,  and  on 
July  26,  1900,  said  Marcns  Brown,  at  the  re- 
quest of  Abraham  Brown,  by  quitclaim  deed, 
conveyed  said  tracts  to  said  Lena  Brown. 
The  trial  court  has  found  that  all  of  these 
conveyances  were  without  consideration,  and 
were  made  In  pursuance  of  a  plan  for  de- 
frauding the  creditors  of  Abraham  Brown; 
that  all  the  parties  to  said  conveyances 
knowingly  participated  In  such  fraud;  that 
during  the  entire  period  covered  by  such 
transfers  said  Abraham  Brown  and  his  wife, 
Lena,  remained  in  the  possession  of  said  real 
estate,  receiving  and  using  the  rents  there- 
from, without  accounting  to  said  Marcus 
Brown  therefor;  and  that  at  the  time  of  giv- 
ing said  mortgage  to  his  brother,  Isaac,  and 
thereafter  during  the  period  covered  by  said 
transfers,  Abraham  Brown  was  Indebted  to 
the  amount  of  $2,000  beyond  his  indebtedness 
secured  by  mortgage,  and  owned  no  other 
property  than  that  which  was  so  transferred. 
Upon  these  facts  the  trial  court  held  that 
the  plaintiff  was  entitled  to  a  foreclosure 
of  the  Judgment  Hen  upon  said  land  as  the 
property  of  Abraham  Brown.  This  decision 
was  clearly  right,  unless  the  court  committed 
some  material  error  in  its  rulings  upon  ques- 
tions of  evidence,  or  in  finding  these  facts 
upon  the  evidence  presented.  Against  the 
defendants'  objection  the  court  permitted  the 
plaintiff,  and  also  one  B.  Klein,  to  testify 
that  before  the  $1,600  mortgage  was  given 
to  Isaac  Brown  the  plaintiff,  at  the  request 
of  Lena  Brown,  saw  the  defendant  Abraham 
Brown,  and  that  in  the  presence  and  hearing 
of  said  Lena  and  said  Klein  said  Abraham 
Brown  offered  to  give  to  the  plaintiff,  vrith- 
out  consideration,  a  mortgage  of  $1,200  upon 
said  property,  saying  that  he  owed  many 
hundred  dollars,  that  his  creditors  threatened 
to  attach,  and  that  he  wanted  to  avoid  pay- 
ing them;  and  that  subsequently  Lena 
Brown  asked  the  plaintiff  to  take  the  mort- 
gage from  Isaac  Brown,  saying  she  had  no 
confidence  in  Isaac,  and  feared  he  would  de- 
fraud thein,  and  that  her  husband  did  not 
owe  Isaac  anything.  This  evidence  is  not 
open  to  the  objections  suggested  by  defend- 
ants' counsel  that  the  admissions  and  decla- 
rations of  Lena  Brown  cannot  affect  her 
husband  or  the  other  defendants,  or  that  the 
declarations  of  Abraham  Brown  of  his  inten- 
tion to  defraud  his  creditors  were  made  in  the 
absence  of  the  alleged  fraudulent  grantee,  or 
that  proof  of  an  attempt  to  make  a  fraudu- 


lent transfer  to  the  plaintiff  Is  not  evidence 
that  subsequent  transfers  were  fraudulent 
Lena  Brown  Is  the  only  appellant  As  none 
of  the  other  defendants  claim  any  interest  in 
the  property  transferred,  she  alone  could  be 
injuriously  affected  by  her  admissions.  As 
she  was  the  ultimate  grantee,  her  declara- 
tions, as  well  as  those  of  Abraham  Brown 
in  her  presence  and  hearing,  showing  her 
knowledge  of  the  indebtedness  of  Abraham 
Brown,  and  of  bis  intention  to  defraud  his 
creditors,  and  also  her  declarations  showing 
her  knowledge  that  the  mortgage  to  Isaac 
Brown,  under  which  she  claimed  title,  was 
fraudulent,  were  clearly  admissible  as  tend- 
ing to  prove  her  participation  in  the  frand 
by  which  tbe  property  In  question  was  con- 
veyed to  her.  Tibbals  v.  Jacobs,  31  Conn. 
428,  432;  Knower  v.  Cadden  Clothing  Co.,  67 
conn.  202,  221,  17  Atl.  580.  We  think  It  wa» 
for  this  purpose,  rather  than  to  prove  a  pre- 
vious attempt  to  make  a  fraudulent  convey- 
ance of  the  property,  that  this  evidence  was 
offered  and  received. 

Marcus  Brown  having  testified  as  a  wit- 
ness for  the  plaintiff  that  Lena  Brown  paid 
him  $2,000  in  cash  for  the  equity  in  said 
land,  and  that  be  used  that  money  to  pay 
for  certain  land  which  he  purchased  in  Wa- 
terbury,  the  plaintiff,  before  said  witness 
closed  his  testimony,  laid  In  evidence  against 
the  defendant's  objection  certain  deeds  show- 
ing that  the  laud  in  Waterbury  was  purchas- 
ed before  the  conveyance  by  Marcus  Brown 
to  Lena  Brown  in  July,  1900,  of  the  property 
In  question,  and  the  witness  Marcus  Brown 
thereupon  testified  that  he  did-  not  Itnow 
where  the  money  received  from  Lena  Brown 
went;  that  he  lost  it;  that  he  did  not  know 
how  he  lost  it  The  evident  purpose  of  the 
plaintiff  was  to  prove  by  the  testimony  of 
Marcus  Brown  that  the  conveyance  by  him 
to  lyena  in  July,  1900,  was  without  considera- 
tion. The  plaintiff  was  not  concluded  by  tbe 
statement  of  bis  own  witness  that  he  receiv- 
ed $2,000  from  Lena  Brown  as  the  considera- 
tion of  that  deed,  but  might  prove  by  proper 
evidence  that  the  fact  was  different  Wheel- 
er V.  Thomas,  67  Conn.  678,  580,  35  AtL  499; 
Waterbury  v.  Waterbury  Traction  Co.,  74 
Conn.  152,  169,  50  Atl.  3.  For  the  purpose 
of  showing  that  tbe  witness  was  mistaken 
in  saying  that  he  received  $2,000  from  Lena, 
by  compelling  him  to  admit,  as  he  practically 
did,  that  he  could  not  have  received  from  her, 
as  he  bad  stated,  the  money  used  to  purchase 
the  Waterbury  lots,  and  that  he  was  unable 
to  account  for  the  money  which  he  claimed 
he  had  received  from  her,  these  deeds,  having 
been  called  to  tbe  attention  of  the  witness, 
were  prox>erly  admitted  in  evidence.  Other 
rulings  upon  questions  of  evidence  were  so 
manifestly  correct  as  to  require  no  discus- 
sion. The  testimony  of  the  plaintiff  that  in 
July  and  August,  1898,  he  visited  Brown's 
store  to  see  about  his  bill,  and  that  after  the 
transfers  he  visited  Brown  and  his  wife  to 
see  about  his  bill,  and  that  throughout  Us 
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testimony  he  spoke  atxnit  bis  bill,  there  be- 
ing no  evidence  that  there  had  been  any  oth- 
er bill,  or  that  plaintiff  did  any  business 
with  Brown  after  September  20,  1898,  was 
sufficient  to  sustain  the  finding  that  the  Judg- 
ment sought  to  be  enforced  was  based  upon 
an  Indebtedness  existing  on  the  20th  day  of 
September,  1888,  In  the  absence  of  any  evi- 
dence to  the  contrary. 

It  Is  claimed  that  the  trial  court  erred  in 
finding  certain  facts,  upon  which  Its  Judg- 
ment is  based,  without  evidence,  and  in  re- 
fusing to  find  other  facts  proved  by  the  evi- 
dence. This  claim  Is,  In  effect,  that  the  court 
erred  in  finding  that  the  transfers  hi  ques- 
tion were  fraudulent,  and  In  not  finding  that 
they  were  made  in  good  faith,  and  upon  good 
consideration.  The  substance  of  the  entire 
evidence  is  stated  In  the  additional  finding 
of  facts.  It  would  serve  no  good  purpose  to 
discuss  it  here.  Upon  an  examination  of  the 
evidence  we  are  satisfied  that  the  trial  court 
committed  no  error  in  finding  the  facts  as 
stated  In  the  finding,  and  in  deciding,  upon 
ttie  evidence,  that  the  transfers  in  question 
were  made  for  a  fraudulent  purpose  In  which 
all  of  the  parties  thereto  knowingly  partici- 
pated. 

There  is  no  error.  The  other  Judges  con- 
curred. 


IVBS  et  al.  ▼.  BBBKTHER  et  nz. 

(Supreme   Court   oC   Errors   of    Oonnectlcat. 

March  4.  1908.) 

JUDOMBNT  UBNB— DESCRIPTION  OF  l.ANI>- 
8UFPICIENCT  —  CONTINOENT  INTEREST  — 
TRUST  BSTATEfr-LEASEHOLD  INTERESTS. 

1.6en.  St  1902,  {  4149.  authorizes  a  Judff- 
ment  creditor  to  file  a  certificate  of  lien,  recit- 
ing sabstantially  that  a  Judgment  lien  In  bis 
favor  "is  hereby  placed  upon  the  following  de- 
Kribed  real  estate  of  the  judgment  debtor  (de- 
scribing the  same).  Held,  that  a  certificate  is 
not  defective  for  not  accurately  describing  the 
precise  interest  of  the  judgment  debtor  in  the 
realty  sought  to  be  affected. 

2.  The  failure  of  a  judgment  lien  as  to  some 
of  the  parcels  of  realty  aonght  to  be  affected 
does  not  destroy  the  lien  as  to  other  parcels. 

3.  By  a  will,  one-fourth  part  of  certain  realty 
was  devised  in  trust,  the  income  to  lie  paid  to 
testatrix's  daughter  for  life;  and,  oh  distribu- 
tion, all  of  a  certain  tract  was  set  out  to  the 
trustee.  Held,  that  the  trust  not  being  a  spend- 
thrift trust,  but  the  rights  of  ttie  daughter  be- 
ing fixed  and  definite,  her  interest  was  such  as 
to  be  subject  to  a  Judgment  lien. 

4.  Tnder  Gen.  St  1902,  {  930,  providing  that 
leaspliold  interests  shall  be  subject  to  execution, 
a  leasehold  estate  is  subject  to  a  judgment  liea 

5.  In  a  proceeding  to  foreclose  a  judgment 
lien  on  parcels  of  realty,  questions  relative  to 
the  amount  or  nature  of  defendant's  interest 
therein  will  not  be  determined;  the  lien  attach- 
ing to  whatever  interest  defendant  may  have. 

6.  Where  a  will  devised  property  in  trust — 
the  income  to  be  paid  to  testatrix's  daughter, 
and  after  her  death  the  land  to  go  to  the 
daughter's  heira  in  fee— there  was  sufficient 
prima  facie  foundation  for  a  claim  that  the  de- 
vise was  void  under  the  statute  against  perpe- 
tnities,  and  the  land  devised  consequently  intes- 
tate estate,  to  entitle  a  judgment  creditor  of  one 

1 4.  8m  Judcmant.  vol.  at.  Cent  Dig.  |  UtS. 


of  testatrix's  heirs  to  enforce  a  judgment  Hen 
against  the  possible  interest  of  the  heir. 

7.  The  question  of  the  validity  of  the  clause 
will  not  be  determined  in  a  proceeding  to  fore- 
close the  lien,  to  which  none  of  those  mterested 
in  sustaining  the  will  are  parties. 

Case  reserved  from  superior  court.  New 
Haven  county;   Alberto  T.  Boraback,  Judge. 

Action  by  Marie  E.  Ives,  as  administra- 
trix, and  others,  against  George  H.  Beechex 
and  wife.  Facts  found  and  case  reserved  by 
the  superior  court  for  the  consideration  of 
the  Supreme  Court  of  Erron.  Decree  for 
plaintiffs  advised. 

Henry  O.  Newton  and  Harrison  Hewitt, 
for  plaintiffs.  Charles  S.  Hamilton,  for  de- 
fendants. 

PRENTICE,  J.  The  plaintiffs  seek  the 
foreclosiure  of  a  Judgment  lien.  The  Judg- 
ment was  one  against  botb  the  defendants 
herein.  The  lien  was  filed  upon  six  separate 
pieces  of  property.  It  Is  conceded  that  the 
defendant  Mrs.  Beecher  owns  the  three  pieces 
last  described  In  the  lien.  The  defendants 
deny  that  she  has  such  an  Interest  In  either 
of  the  other  three  pieces  as  can  be  taken  un- 
der a  Judgment  Hen.  Confessedly,  she  Is  not 
the  absolute  owner  of  either.  Mr.  Beecher 
has  no  Interest  in  any  of  the  property,  save 
such  as  he  may  have  derived  as  the  husband 
of  Mrs.  Beecher. 

This  situation  raises  preliminary  questions 
as  to  the  validity  of  the  lien  In  any  event 
The  lien  Is  expressed  "to  be  placed  upon  the 
following  described  real  estate"  of  the  de- 
fendants. The  defendants  contend  (1)  that 
the  lien  Is  invalid,  as  against  the  first  three 
pieces,  because  it  does  not  accurately  describe 
the  interest  of  Mrs.  Beecher  therein;  and  (2) 
that  the  lien,  being  invalid  as  to  some  of  the 
pieces  descrllied.  Is  therefore  Invalid  as  to 
all.  We  are  pointed  to  no  authority  in  sup- 
port of  these  claims,  except  sach  as  is  at- 
tempted to  be  drawn  from  an  assumed  analo- 
gy to  mechanics'  liens,  and  we  know  of  none. 

Upon  the  rendition  of  a  Judgment,  the 
Judgment  creditor  acquires,  as  against  all 
the  debtor's  real  estate  and  alienable  bene- 
ficial interests  therein  not  exempt  from  exe- 
cution, the  right  to  appropriate.  If  need  be, 
any  or  all  of  the  same  to  the  satisfaction  of 
the  Judgment  by  such  process  as  the  law  pro- 
vides for  that  purpose.  This  right  of  appro- 
priation extends  to  each  parcel  of  property, 
to  the  precise  extent  of  the  debtor's  interest 
therein.  Prior  to  1878  our  statutes  recog- 
nized only  one  method  of  enforcing  this  right. 
That  was  by  means  of  a  levy  of  execution. 
By  this  process  the  right,  which  had  before 
been  a  general  one,  became  specific  as  to 
the  property  levied  upon.  The  first  step  of 
the  levy  created  a  specific  Hen,  by  means  of 
which  the  particular  property  or  Interest 
therein  was  by  the  completion  of  the  levy 
sequestered  to  satisfy  the  Judgment.  In  the 
creation  of  this  specific  Hen,  it  still  remained, 
if  the  levy  was  sufficiently  comprehensive. 
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that  It  attached,  as  did  the  original  right,  to 
the  precise  Interest  of  the  debtor  in  the  prop- 
erty, and  not  to  his  apparent  or  supposed 
Interest  therein;  and  the  purchaser  at  the 
execution  sale  acquired  the  debtor's  title  or 
interest,  whatever  it  was  in  fact  Hitchcock 
V,  HotchklsB,  1  Conn.  470. 

In  1878  the  Legislature  sought  to  provide 
another— more  simple  and  beneficial— process 
for  the  enforcement  of  the  general  right  cre- 
ated by  a  Judgment  Hence  the  legislation 
which  now  appears  In  Oen.  St  1802,  {  4149 
et  seq.  We  have  heretofore  said  that  this 
legislation  was  designed  to  further  the  In- 
terests of  both  creditor  and  debtor,  and  there- 
fore to  be  favorably  construed  to  carry  oat 
Its  manifest  purpose.  Beardsley  v.  Beecher, 
47  Conn.  408;  Hobbs  v.  Slinmonds,  61  Conn. 
235,  23  AtL  962.  It  is  clear,  from  the  pur- 
pose and  provision  of  this  act  of  1878,  that  It 
was  intended  not  only  to  furnish  a  new  proc- 
ess, but'  so  far  as  Interests  In  real  estate 
were  concerned,  one  which  was  to  be  coex- 
tensive In  Its  application  with  the  existing 
process.  Its  object  like  that  of  the  process 
by  levy,  was  to  create  a  specific  lien  upon 
specific  property,  through  which  any  unex- 
empt  alienable,  beneficial  interest  therein 
which  the  debtor  might  have  might  be  ap- 
propriated to  satisfy  the  Judgment  It  could 
not  reach  interests  which  the  debtor  did  not 
have.  To  be  eflSclent,  it  must  so  operate  as 
to  reach  all  that  he  bad,  whether  apparent 
or  not  The  Legislature  was  evidently  look- 
ing for  a  process  which  should  be  at  once  as 
ettective  as  the  old,  and  at  the  same  time 
simple,  inexpensive,  usable  by  persons  not 
astute  in  the  law,  and  not  likely  to  be  defeat- 
ed In  Its  ends  through  technicalities  or  exact- 
ing requirements.  Therefore  the  absence  of 
any  requirement,  or  suggestion  of  require- 
ment that  the  Judgment  creditor  should,  at 
his  peril,  be  able  to  know,  and  in  fact  de- 
scribe, the  precise  Interest  of  the  debtor,  in 
his  attempt  to  convert  his  general  right  Into 
a  specific,  enforceable  lien  by  the  new  proc- 
ess. No  such  pitfall  was  prepared.  The  pro- 
visions and  requirements  of  the  law  enacted 
were  the  simplest  possible.  It  was  framed 
upon  the  simple  Idea  of  effectuating  the  gen- 
eral right  as  against  certain  specified  proper- 
ty, by  means  of  a  recorded  certificate,  by 
force  of  which  a  specific  Hen  should  be  cre- 
ated, which  should  attach  to  that  to  which 
the  original  right  attached,  to  wit  to  the 
debtor's  precise  Interest,  whatever  It  was, 
and  which  could  be  enforced  by  foreclosure, 
and  the  debtor's  interest  thus  taken.  The 
form  of  the  certificate  was  prescribed.  This 
form  was  apparently  Intended  for  all  situa- 
tions. It  was  apparently  Intended— and  the 
reasons  for  the  Intentions  are  easy  to  discov- 
er-that by  virtue  of  it  any  Interest  In  lands 
subject  to  levy  of  execution  might  be  reach- 
ed, and  reached  without  a  precise  description 
or  general  specification  of  that  interest  This 
intention  controls  us,  as  It  should,  in  conclud- 
ing, as  we  do,  that  the  plalntlfCs'  lien  was.  In 


form,  suflldent  to  enable  them,  by  its  foreclo- 
sure, to  take  whatever  Interests,  subject  to 
levy  of  execution,  the  defendants  may  have 
bad  in  the  several  pieces  described. 

The  second  contention— that  the  failure  of 
a  Judgment  lien  as  to  any  piece  described  in 
it  accomplishes  a  failure  as  to  all— has  less 
merit  The  argument  sought  to  be  drawn 
from  an  analogy  to  mechanics'  liens  wholly 
falls,  since  the  analogy,  in  its  pertinent 
points,  does  not  exist  The  maxim,  "Utile 
per  inutile  non  vitlatur,"  fully  expresses  the 
legal  results  of  the  assumed  situation.  For  a 
case  furnishing  a  closer  analogy  than  those 
referred  to,  see  Camp  v.  Smith,  5  Conn.  80. 

The  fli-st  three  of  the  pieces  of  land  de- 
scribed In  the  Hen  were  owned  by  Sarah  L. 
Maltby  at  her  death  In  1871,  she  having  in- 
herited them  from  her  father.  She  left  a 
will  tai  which  she  devised  one  fourth  part  of 
the  real  estate  left  her  by  her  father  to  Henry 
White,  in  trust  and  confidence  that  he  would 
annually  pay  over  the  rents,  issues,  interest 
and  profits  thereof  to  Mrs.  Beecher  during 
her  natural  life.  In  the  distribution  the  sec- 
ond of  the  pieces  described  in  the  lien  was 
set  out  to  Mr.  White  under  this  trust  for 
Mrs.  Beecher's  benefit  Mrs.  Beecher  thus 
became  the  cestui  que  trust  of  an  estate  for 
her  life  in  this  piece. 

This  trust,  it  will  be  observed,  Is  not  of 
the  kind  denominated  a  "spendthrift  trust." 
It  Is  not  one  by  the  terms  of  which  the  trus- 
tee has  a  discretion  as  to  what  shall  be  paid 
over  to  the  cestui  que  trust.  The  rights  of 
the  latter  are  fixed  and  definite,  and  there  is 
no  attempt  to  limit  her  power  of  alienation 
by  her  voluntary  act  oi  in  invitnm  by  her 
creditors.  Mrs.  Beecher's  interest  is  one  en- 
tirely under  her  control,  and  alienable  by 
her.  Such  an  equitable  estate,  we  have  re- 
peatedly held,  was  one  which  could  be  sub- 
jected to  the  rights  of  creditors  upon  attach- 
ment and  execution.  Davenport  v.  Lacon, 
17  Conn.  278;  Johnson  v.  Connecticut  Bank, 
21  Conn.  148;  Bunnell  v.  Read,  Id.  5SC; 
Mlddletown  Savings  Bank  v.  Jarvls,  33  Conn. 
372;  Smith  v.  Gilbert  71  Conn.  149,  41  Atl. 
284,  71  Am.  St.  Rep.  163.  Such  being  the 
case,  It  could,  as  we  have  seen,  be  as  ef- 
fectually reached  by  a  Judgment  lien. 

In  1873  Mr.  White  gave  Mrs.  Beecher  a 
lease  of  this  property  for  the  term  of  her 
life.  The  purpose  of  this  instrument  Is  ap- 
parent It  sought  only  to  effectuate  said 
trust  If  it  operated  to  change  in  any  man- 
ner the  character  of  Mis.  Beecher's  interest 
and  create  in  her  a  leasehold  estate,  her  in- 
terest still  remained  one  which  could  be 
taken.    Gen.  St  1902,  $  930. 

It  Is  contended  that  Mrs.  Beecher  has  an 
additional  interest  in  this  tract  of  land.  It 
Is  claimed  that  the  gift  over  after  her  life 
estate  was  void,  it  being  similar  In  tenor  to 
those  hereinafter  discussed,  and  that  this  re- 
mainder is  therefore  intestate  estate.  Mrs. 
Beecher  Is  one  of  four  children  of  her  motb- 
er,  Nancy  L.  Garfield,  who  was  the  only  heir 
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■t  law  of  Sarah  Maltby,  ber  sister,  whom 
she  snrvivecL  Mrs.  Garfield's  estate  has  been 
duly  settled,  and  aU  claims  against  It  paid. 
Mrs.  Beecber  would  thus  be  entitled  to  In- 
herit one-fourth  of  any  intestate  estate  of 
Sarah  Maltby.  This  Is  claimed  by  the  plain- 
tiffs to  be  her  Interest  in  the  remainder  in 
tract  No.  2.  We  have  no  need  to  pass  upon 
this  claim.  The  plaintiffs,  as  we  have  seen, 
have  a  valid  lien  upon  this  land,  sufficient 
to  reach  Mrs.  Beecher's  interest,  whatever 
It  may  prove  to  be.  They  are  entitled  to 
foreclose  It.  What  quantum  of  title  they  will 
obtain  if  there  Is  no  redemption  is  not  in  is- 
sue, and  we  have  no  occasion  to  inquire. 

Sarah  Maltby,  by  her  will,  devised  anoth- 
er one-fourth  of  her  real  estate  inherited 
from  her  father  to  said  White  in  trust  for 
the  benefit  of  Josephine  L.  Hazelton  Hill 
during  her  life.  The  language  of  the  trust 
was  identical  with  that  in  favor  of  Mrs. 
Beecher,  already  recited.  The  language  cre- 
ating this  devise  in  trust  being  concluded, 
the  testatrix  added,  "and  then  and  after  her 
decease  I  give,  devise  and  bequeath  said 
fourth  part  to  her,  the  said  Josephine's,  heirs 
forever."  In  the  distribution  an  undivided 
one-half  Interest  In  both  the  first  and  third 
of  the  pieces  described  in  the  lien  were  set 
out  to  Mr.  White  under  this  trust  for  the 
benefit  of  Mrs.  Hill,  and  upon  her  death  to 
ber  heirs.  The  plaintiffs  claim  that  this  gift 
over  to  the  heirs  of  Mrs.  Hill  was  void,  as 
contravening  the  statute  against  perpetuities, 
and  that,  as  Mrs.  Beecher  is  entitled  to  In- 
herit one-fourth  of  any  intestate  estate  ol 
Sarah  Maltby,  she  is  the  owner  of  an  un- 
divided one-eighth  of  said  first  and  third 
pieces,  subject  to  the  life  estate  for  the  bene- 
fit of  Mrs.  HiU.  It  is  not  claimed  that  Mrs. 
Beecher  has  any  other  Interest  in  these  two 
tracts. 

It  Is  apparent  that  a  decision  upon  the 
claim  thus  made  Involves  the  construction  of 
Sarah  Maltby's  will,  and  such  construction 
we  are  asked  to  make.  The  interests  involv- 
ed in  snch  construction  are  only  in  part  rep- 
resented In  this  case.  Those  adverse  to  the 
claim  are  not  represented  at  all.  While  It 
is  quite  tme  that  any  determination  we  might 
reach  could  not  adjudicate  the  questions  thus 
raised,  except  as  affecting  the  rights  of  these 
plaintiffs  as  against  these  defendants,  we 
have  no  disposition  to  unnecessarily  under- 
take the  ofllce  of  construing  the  provisions  of 
this  wlU,  which  was  probated,  and  distribu- 
tion made  according  thereto,  more  than  30 
years  ago,  in  the  absence  of  those  represent- 
ing the  interests  adverse  to  the  claim  made, 
and  upon  a  statement  of  facts  which  Is  in 
legal  effect  an  ex  parte  one.  The  question 
presented  to  us  is  largely  an  academic  one, 
npon  the  language  of  the  will.  It  is  not 
beyond  the  domain  of  possibility  that  facts 
might  exist  which  would  interpolate  other 
considerations  into  It  Fortunately,  we  have 
no  need  to  determine  the  question  propound- 
ed to  us.  further,  at  most,  than  to  ascertain 
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whether  there  is  prima  facie  such  ground 
for  the  claim  made  as  to  Justify  the  plain- 
tiffs' right  to  a  foreclosure  of  their  lien  upon 
this  land.  It  is  quite  clear  that  Mrs.  Beech- 
er might,  upon  the  facts  stated,  fairly  make 
the  claim  to  an  ownership  In  this  property 
which  has  been  outlined.  The  plaintiffs  were 
therefore  within  their  rights  in  filing  their 
judgment  lien,  and  thus  seeking  by  its  fore- 
closure to  appropriate  to  themselves,  In  sat- 
isfaction of  their  judgment  the  possible  title 
which  the  defendants  may  have  in  the  land  in 
question.  The  process,  if  completed,  will 
give  the  plaintiffs  the  precise  interest  which 
the  defendants  have,  and  no  more.  If  they 
have  any  interest,  it  is  a  vested,  and  not  a 
contingent  one.  If  they  have  one,  the  plain- 
tiffs will,  in  the  event  that  there  is  no  re- 
demption, become  substituted  as  the  owner 
In  their  stead.  What  this  substitution  will 
succeed  in  giving  to  them  must  be  left  to  the 
results  of  the  controversy  between  the  con- 
tending Interests  when  they  shall  be  brought 
face  to  face  in  proper  litigation.  It  is  not 
for  us  here  to  decide. 

The  superior  court  is  advised  to  render 
Judgment  of  foreclosure  in  favor  of  the  plain- 
tiffs, as  prayed  for.  Costs  in  this  court  will 
be  taxed  in  favor  of  the  plaintiffs.  The  oth- 
er Judges  concurred. 


NEW  HAVEN  TRUST  CO.  t.  DOHBRTT 
et  al. 

(Supreme   Court  of  Errors   of  Oonnectlcat 
March  4,  1903.) 

CORPORATIONS— LIFE  IN8URANCB  C0UPANIB8 
—FUNDS— INVBSTMSNT—NBOLiaBNCB  OF  DI- 
RECTORS—UABILITT— ACTION  BT  RBCBITER 
—NATURE  AND  FORM— TENDER  OF  SECURI- 
TIES—ADVICE  OF  COUNSEL,— DAMAQES-BUR- 
DEN  OF  PROOF. 

1.  Where  directors  of  a  life  insurance  com- 
pany loaned  certain  of  its  funds  on  security  of 
an  unseawortby  vessel,  and  on  certain  bonds 
which  were  secured  by  a  second  mortgage  on 
real  estate,  and  which  were  worthless  at  the 
maturity  of  the  loan,  in  violation  of  Oen.  St 
18(^  I  SSOi,  providing  that  no  loan  of  the  as- 
sets of  a  lite  insurance  company  should  be 
made,  unless  secured  by  mortgage  on  unincum- 
bered real  estate  wortii  twice  the  amount  of 
the  loan,  or  by  pledge  of  bonds  and  stocks  hav- 
ing a  market  value  of  25  per  cent  in  excess  of 
the  amount  loaned,  except  government  and 
state  bonds,  such  directors  were  personally  lia- 
ble for  the  damages  sustained. 

2.  Where  directors  of  a  life  insurance  com- 
pany negligently  loaned  its  fpinds  without  ade- 
quate security,  on  the  insolvency  of  the  cor- 
poration an  action  in  tort  may  be  brought  by 
the  corporation's  receiver  against  any  one  or 
more  of  such  directors  who  have  incurred  a 
personal  liability  for  the  loss  sustained. 

3.  Wliere,  in  an  action  by  a  receiver  of  a 
life  insurance  company  against  directors  for 
taking  inadequate  security  for  a  loan,  at  the 
time  the  loan  matured  all  the  security  taken 
was  worthless,  the  receiver  was  not  required  to 
tender  such  security  to  the  directors  sued. 

4.  Where  counsel  advised  directors  of  a  life 
insurance  compauy  that  they  had  authority  to 
make  a  loan  if  they  believed  the  security  suf- 
ficient such  advice  of  counsel  was  no  defense 


Digitized  by 


Google 


210 


54  ATLANTIC  REPORTER. 


(Coon. 


to  an  BCtkm  by  the  NcelTer  of  the  corporation 
against  such  directors  for  negligently  making 
the  loan. 

5.  Where,  in  an  action  against  directors  of  a 
life  insurance  company  for  negligence  in  loan- 
ing the  company's  funds,  the  receiver  proved 
that  defendants  had  made  the  loan  on  msuffl- 
cient  security,  in  excess  of  their  authority,  ro- 
sulting  in  a  total  loss,  the  receiver  was  not  re- 
quired to  further  prove  the  value  of  the  se- 
curity at  the  time  of  the  ioan. 

6.  In  an  action  against  the  directors  of  an 
insurance  company  for  wrongfully  loaning  the 
company's  funds  on  improper  security,  the  court 
was  not  required  to  divide  the  loan  into  parts, 
and  treat  the  entire  security  talcen  as  secnrity 
for  one  of  such  parts,  for  the  purpose  of  affect- 
ing damages  recoverable. 

Appeal  from  superior  court.  New  Haven 
county;   John  M.  Thayer,  Judge. 

Action  by  the  New  Haven  Trust  Company 
against  Jolin  B.  Doherty  and  others  to  re- 
cover damages  from  defendants,  as  directors 
of  the  Connecticut  Life  Insurance  Company 
of  Waterbury,  for  their  negligent  Investment 
of  the  company's  funds.  From  a  judgment 
In  favor  of  plalntltr,  defendants  appeal.  Af- 
firmed. 

The  averments  of  the  complaint  which  are 
denied  by  the  answer  are  substantially  these: 
The  defendants  were  actively  engaged  in  the 
management  of  the  company,  etc.,  and  It 
was  their  duty  to  see  that  its  assets  were 
safely  Invested  and  preserved.  The  defend- 
ants caused  the  money  of  the  company  to  be 
loaned  ni)on  an  Indorsed  note  secured  by  the 
mortgage  of  a  vessel.  No  payment  of  the 
note  has  been  made,  and  the  malcer  and  In- 
dorsers  are  unable  to  pay  the  same.  The 
vessel  mortgaged  was  an  improper  and  Inade- 
quate security  for  the  same,  and  is  now 
worthless.  The  defendants  wrongfully  and 
uegllgentiy  failed  to  obtain  proper  and  suffi- 
cient security  for  said  loan,  or  any  security 
such  as  the  statute  requires;  and,  by  reason 
of  their  said  failure  and  neglect,  the  sum 
loaned,  with  all  interest  thereon,  has  been 
lost  to  the  company. 

The  denials  of  the  answer  were  accom- 
panied by  the  affirmative  allegation  that  the 
loan  was  secured,  in  addition  to  the  mort- 
gage, by  certain  bonds,  as  collateral  there- 
for, of  a  par  value  of  more  than  26  per 
cent  above  the  amount  of  said  loan,  and  the 
defendants  and  other  agents  of  the  company 
made  reasonable  Investigation  as  to  the 
amount  and  value  of  said  security  and  collat- 
eral, and  the  defendants  believed  that  said 
bonds  had  at  the  time  of  said  loan  a  market 
value  of  more  than  25  per  cent  in  excess  of 
the  amount  of  said  loan,  and  the  defendants 
believed  that  said  loan,  and  the  payment 
thereof,  were  fully  secured  by  the  security 
received.  This  allegation  was  denied  by  the 
reply. 

The  Judgment  at  the  request  of  the  de- 
fendant Piatt,  specially  sets  forth  the  facts 
found,  as  follows:  This  action  was  brought 
pursuant  to  an  order  of  this  court  In  an  ac- 
tion of  Frederick  A.  Betis,  Insurance  com- 
missioner, against  said  Insurance  company, 


entered  January  10,  1900.  Said  company 
carried  on  the  business  of  life  insurance  in 
said  Waterbury  from  January  16,  1894,  to 
July  14,  1898.  During  the  whole  of  said 
period  said  Doherty  was  the  secretary  of 
said  company,  and  from  January  IS,  1894,  to 
July  12,  1897,  the  said  Piatt  was  president 
and  from  September  20,  1897,  to  July  2C, 
1898,  was  first  vice  president  of  said  com- 
pany; and  during  the  whole  of  said  period 
from  January  16,  1894,  to  July  14,  1898,  both 
the  said  defendants  were  members  of  the 
board  of  directors— sometimes  called  the  "ex- 
ecutive committee"— and  were  actively  en- 
gaged In  the  management  of  said  company. 
In  the  Investment  of  its  funds,  the  collec- 
tion of  its  Income,  and  in  the  general  man- 
agement of  Its  affairs,  and  It  was  their  duty 
to  see  that  its  assets  were  safely  Invested, 
collected,  and  preserved. 

On  or  about  March  21, 1895,  the  defendants 
caused  $9,815  of  the  money  of  said  com- 
pany (being  the  amount  of  the  note  hereafter 
mentioned,  less  discount  at  6  per  cent,  for 
111  days)  to  be  loaned  to  S.  A.  Dutton,  and 
accepted  therefor  on  behalf  of  said  company 
Ills  promissory  note  for  that  sum,  dated 
March  14,  1895,  payable  to  the  order  of  him- 
self 4  months  after  date,  and  Indorsed  by 
him,  and  also  by  H.  M.  Munsell  and  M.  I. 
Munsell,  and  also  accepted  from  him.  In  he- 
half  of  said  company,  as  security  for  said 
note,  a  mortgage  deed  dated  March  22,  1895, 
of  a  certain  vessel,  known  as  the  "Jessie 
B."  The  defendants  also.  In  behalf  of  said 
company,  accepted  as  additional  security  for 
said  note  $10,000,  face  or  nominal  value,  of 
the  bonds  of  the  Waterbury  Land  Improve- 
ment Company  of  Waterbury,  Conn.,  from 
one  S.  P.  Williams.  Said  note,  when  due. 
was  duly  presented  for  payment  and  pay- 
ment thereof  refused,  and  was  duly  protest- 
ed for  nonpayment  and  no  part  thereof  has 
ever  been  paid.  Said  vessel,  when  mortga- 
ged as  aforesaid,  was  registered  and  located 
In  the  state  of  New  York,  and  was  wholly 
inadequate  security  for  said  note,  and  when 
the  same  became  due  was  worthless,  and  has 
so  remained.  At  the  time  said  loan  was 
made  and  said  bonds  accepted  as  aforesaid 
by  the  defendants,  said  bonds  did  not  have 
a  market  value  of  25  per  cent,  in  excess  of 
the  amount  loaned  thereon  as  aforesaid,  and, 
when  said  note  became  due,  were  worthless. 
The  defendants  took  no  other  security  for 
said  loan  than  that  above  stated,  and  negli- 
gently and  wrongfully  failed  and  omitted  to 
obtain  proper  and  sufficient  security  therefor; 
and  by  reason  thereof  the  whole  of  said 
loan,  with  Interest  thereon,  has  been  lost 
to  said  company.  The  plaintiff  has  been 
damaged  thereby  the  sum  of  114,280.83.  As 
a  conclusion  of  law  from  these  facts,  the 
court  finds  that  the  plaintiff  is  eutitied  to  re- 
cover from  the  defendants  said  sum. 

The  finding  for  appeal  states  the  subordi- 
nate facts  found,  bearing  upon  the  conclu- 
sion of  negligence,  and  such  other  facts  as 
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are  material  to  the  presentation  of  questtons 
of  law  arlsJng  In  the  trial. 

Henry  Stoddard,  William  H.  Ely,  and  Ln- 
den  F.  Burpee,  for  appellants.  Henry  O. 
Wblte  and  Leonard  M.  Daggett,  for  appel- 
lee. 

HAMBR8LEY,  J.  (after  stating  the  facts). 
A  director  of  a  stock  corporation,  when  act- 
ing for  It  In  the  conduct  of  its  business, 
is  its  agent,  and  Indirectiy  the  agent  of 
all  the  shareholders.  Like  every  agent,  he 
may  be  personally  ree^ponsible  to  his  prin- 
cipal for  negligence  or  misconduct  In  con- 
ducting the  business  Intrusted  to  him.  Or- 
dinarily directors,  acting  in  good  faith  and 
witliin  the  scope  of  their  authority,  are  not 
liable  for  the  disastrous  consequences  of  a 
mere  mistake  In  Judgment.  But  there  is  no 
general  rule  of  liability  for  wrongful  neg- 
lect in  the  exercise  of  such  agency,  applica- 
ble to  directors  as  a  class  by  themselves, 
independently  of  the  law  which  prescribes 
and  defines  the  duties  and  liabilities  of 
agents,  xue  duties  and  liabilities  of  di- 
rectors must  depend  In  each  case  upon  the 
terms  of  their  agency  and  the  particular  cir- 
cumstances of  the  case.  The  fact  that  their 
services  are  gratuitous,  when  It  Is  a  fact, 
may  have  some  weight.  The  fact  that  they 
bare  put  themselves  in  the  position  of  deal- 
ing as  directors  with  themselves  as  ludl- 
Tlduals;  that  the  funds  In  their  charge  are 
not  committed  to  them  for  ordinary  business 
operations,  but  have  been  contributed  to  the 
corporation  by  others  In  the  trust  and  con- 
fidence that  they  will  be  safely  invested  and 
preserved  to  meet  the  liabilities  Inciu'red  to 
the  contributors,  and  which  must  arise  in 
the  near  or  far  distant  future,  as  In  the  case 
ot  savings  banks  and  life  Insurance  compa- 
nies; that  they  act  In  excess  of  their  au- 
thority or  of  the  powers  of  the  corporation; 
that  they  act  In  violation  of  the  plain  prohi- 
bition of  statute  law— together  with  other 
circumstances,  may  each  effect  the  kind  and 
degree  of  care  required  by  law  of  a  director 
in  making  or  approving  a  particular  Invest- 
ment, and  his  liability  for  any  loss  thereby 
caused. 

In  the  present  case  the  defendants  were 
the  principal  officers  of  a  life  Insurance  com- 
pany, actively  engaged  In  its  management 
and  the  investment  of  Its  funds,  and  pre- 
sumably paid  for  their  services.  By  virtue 
of  their  positions  as  principal  officers,  they 
were  also  directors.  As  officers  they  ar- 
ranged for  and  carried  out,  and  as  directors 
they  approved  and  voted  for,  an  appropria- 
tion of  the  company's  funds  as  a  loan  upon 
insufficient  security,  and  In  violation  of  sec- 
tion 2887  of  the  General  Statutes  (Rev.  1902, 
{  3564),  forbidding  the  making  of  any  loan 
^thont  taking  the  security  therein  prescrib- 
ed. 

Under  these  circumstances,  the  duty  of  the 
defendants  In  respect  to  the  loan  was  anal- 
osooi  to  that  of  a  trustee  bi  respect  to  an 


Investment  of  the  trust  fund  In  a  manner 
unauthorized  by  the  terms  of  the  trust. 
Mere  good  faith  was  not  sufficient  At  the 
very  least,  they  were  bound  to  exercise  dili- 
gence In  Investigating  as  to  the  value  of  the 
securities  and  safety  of  the  loan,  and  ordi- 
nary care  and  prudence  In  acting  on  the 
facts  known  to  them.  New  Haven  Trust 
Ca  V.  Doherty,  74  Conn.  353,  357,  50  Atl. 
887;  Id.,  74  Conn.  468,  474,  51  Ati.  130;  Al- 
len v.  Curtis,  26  C^nn.  456,  461;  State  ▼. 
Washburn,  67  Conn.  187.  34  Ati.  1034;  Mal- 
lory  ▼,  Mailory-Wheeler  Co.,  61  Conn.  131, 
138,  23  Atl.  708;  WilUams  v.  McDonald,  42 
N.  J.  Eq.  392,  7  Ati.  866;  Lewin  on  Trusts, 
p.  766;  Briggs  v.  Spaulding,  141  U.  S.  132, 
147,  11  Sup.  Ct.  924,  35  L.  Ed.  662;  Hun  v. 
Gary,  82  N.  T.  66,  70,  71,  87  Am.  Rep.  646. 

The  money  in  charge  of  the  defendants  as 
officers  and  directors  was,  in  view  of  the 
provisions  of  its  charter,  held  by  the  corpo- 
ration under  limitations  of  Investment  anal- 
ogous to  those  imposed  by  law  upon  a  trus- 
tee In  the  Investment  of  trust  funds;  and, 
in  recognition  of  this  trust  relation,  the  stat- 
ute had  further  restricted  the  power  of  the 
trustee  by  forbidding  any  loan  "unless  such 
loan  shall  be  secured  by  mortgage  of  unin- 
cumbered real  estate  worth  at  least  double 
the  amount  loaned  thereon;  or  by  pledge  of 
bonds  ch:  stocks  as  collateral,  having  a  mar- 
ket value  at  least  twenty-flve  per  cent  In 
excess  of  the  amount  loaned  thereon:  provid- 
ed however,  that  such  life  Insurance  com- 
pany may  make  such  loans  upon  pledge  of 
United  States  government  bonds,  and  bonds 
of  the  state  of  Connecticut,  at  par." 

The  power  of  the  corporation  In  the  In- 
vestment of  Its  money,  imbued  for  tWs  pur- 
pose with  the  characteristics  of  a  trust  fund, 
was  limited;  and  the  authority  of  the  de- 
fendants as  its  agents  was  likewise  limited. 
In  exceeding  their  authority  by  making  the 
loan  in  question,  under  the  circumstances  of 
this  case,  the  defendants  stirrendered  the 
protection  given  them  as  agents  acting  in 
good  faith  within  the  scope  of  their  author- 
ity, and  assumed  a  personal  responsibility 
to  the  corporation  In  respect  to  their  unau- 
thorized act.  So  far  as  they  could  be  re- 
garded as  acting  as  agents,  they  were  bound 
at  least  to  exercise  the  diligence,  care,  and 
prudence  which  a  man  of  ordinary  prudence 
would  exercise  under  such  circumstances  to 
secure  a  loan  whose  actual  safety  would 
make  their  act  In  fact,  as  well  as  intention, 
beneficial  to  their  principal.  In  making  a 
loan  which  was  actually  unsafe,  without  ex- 
ercising this  diligence,  care,  and  prudence, 
they  acted  wrongfully  and  negligently,  and 
became  personally  liable  for  the  resulting 
loss;  and  the  corporation  had  a  right  of  ac- 
tion against  them  to  recover  the  damage 
caused  by  their  wrongful  and  negligent  act. 
The  action  sounds  in  tort,  and  may  properly 
be  brought  against  any  one  or  more  of  the 
officers  and  directors  who  may  have  Incur- 
red the  personal  liability. 
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The  wrong  which  Is  the  ground  of  this 
action  consists  In  the  unlawful  appropriation 
of  the  plaintiffs  money,  whereby  the  same, 
and  all  beneficial  use  thereof,  has  been  lost 
to  the  plaintiff.  The  amount  of  the  money 
and  interest  so  lost  as  the  direct  result  of 
the  wrong  must  therefore  measure  the  dam- 
age. The  acquirement  of  the  indorsed  note, 
mortgage,  and  bonds  was  a  part  of  the 
transaction  which  establishes  the  wrong,  and, 
if  the  company  had  in  fact  received  any 
benefit  from  this  acquirement,  the  amount  of 
that  benefit  might  go  in  redaction  of  dam- 
ages; but,  being  worthless  at  the  time  and 
ever  since  the  four  months  for  which  the 
loan  was  made  expired.  It  Is  Immaterial  in 
this  action  whether  or  not  the  company  or 
receiver  has  formally  ofTered  to  hand  over 
the  worthless  securities  to'  the  perpetrators 
of  the  wrong.  It  Is  also  immaterial  what 
questions  might  arise,  had  the  receiver  af- 
firmed the  wrongful  act,  and  accepted  for 
the  company  the  worthless  securities.  He  has 
not  done  this.  He  could  not  do  It  without 
a  violation  of  his  duty,  and  such  violation 
cannot  be  Implied  from  the  jperformance  of 
his  duty  In  bringing  this  action  to  recover 
the  damage  resulting  from  the  wrong. 

The  questions  now  discussed  were  sub- 
stantially covered  by  our  opinion  In  granting 
a  new  trial  of  this  cause  upon  a  former  ap- 
peal. 74  Conn.  473,  51  A.tL  130.  The  trial 
court  properly  applied  the  law  thus  indicated 
for  Its  guidance  in  a  new  trial.  It  follows 
that  the  court  did  not  err  in  holding  the  de- 
fendants liable,  notwithstanding  it  was  prov- 
ed and  found  by  the  court  that  they  acted  in 
good  faith,  and  did  not  err  in  assessing  the 
damages,  or  in  refusing  to  hold  that  the  dif- 
ference between  the  amoimt  of  money  ap- 
propriated to  the  loan  and  the  market  value 
at  the  time  of  the  loan  of  the  bonds  received 
as  collateral  security  was  the  true  measure 
of  the  damage  caused  by  the  wrong. 

The  disposition  of  these  two  grounds  of 
error  necessarily  disposes  of  such  other 
claims  under  the  assignments  of  error  as 
depend  on  the  decision  of  the  main  question. 

The  claim  is  made  that  the  court  erred  in 
drawing  the  conclusion  of  careless  and  neg- 
ligent conduct  from  the  subordinate  facts 
found.  This  claim  Is  unfounded.  The  con- 
clusion is  one  of  negligence  under  all  the 
circumstances  of  the  case,  and  subject  to  the 
well-established  rules  governing  any  review 
of  the  action  of  a  trial  court  in  such  case. 
We  have  carefully  examined  the  facts  known 
to  the  defendants,  and  upon  which  they  act- 
ed, and  other  facts  of  the  transaction,  as  set 
forth  in  the  finding.  They  certainly  are  not 
Inconsistent  with  the  conclusion  drawn  by 
the  court  that  the  defendants  did  not  exer- 
cise a  reasonable  degree  of  prudence  and 
business  Judgment,  but  acted  wrongfully  and 
negligently.  Counsel  for  the  defendants  can- 
not seriously  complain  of  this  conclusion,  un- 
less the  fact  that  the  defendants  were  acting 
beyond  the  scope  of  their  authority  is  elimi- 


nated; but  they  claim  that  this  fact  should 
be  eliminated  because  it  appears  that  the 
defendants  took  the  advice  of  counsel  as  to 
the  power  of  the  corporation  to  invest  its 
funds  in  this  loan,  and  were  advised  that  it 
had  power,  and  therefore  the  defendants 
were  to  be  regarded  as  acting  within  their 
authority,  and  the  standard  of  duty  applied 
to  their  conduct  should  have  been  that  ap- 
plicable to  agents  acting  In  good  faith  within 
the  scope  of  theh*  authority.  The  court  prop- 
erly overruled  this  claim.  The  bonds  were 
secured  by  a  second  mortgage  on  land,  and 
the  maker  had  no  assets  except  the  land  so 
mortgaged.  The  bonds,  at  par  value,  were 
Just  equal  to  the  amount  loaned.  The  stat- 
ute defining  the  power  of  the  corporation  over 
the  investment  of  its  quasi  trust  funds  says 
that  no  loan  shall  be  made,  unless  secured 
by  a  first  mortgage  niH>n  land  worth  twice  the 
amount  of  the  loan,  or  by  the  pledge  of  bonds 
as  collateral  having  a  market  value  at  least 
25  per  cent  in  excess  of  the  amount  loaned. 
If  this  loan  is  treated  as  secured  by  mort- 
gage on  real  estate,  it  is  clearly  unauthorized, 
because  the  mortgage  is  a  second  mortgage; 
If  treated  as  secured  by  the  pledge  of  bonds, 
It  Is  clearly  unauthorized  unless  the  bonds 
had  a  market  value  of  at  least  25  per  cent 
In  excess  of  their  par  value,  because  the 
bonds  pledged  have  a  par  value  Just  equal  in 
amount  to  the  loan. 

The  advice  of  counsel,  as  appUcable  to  the 
loan  in  question,  was  this:  The  loan  Is 
within  the  power  of  the  corporation,  and  au- 
thorized by  the  statute,  if  yon  believe.  In 
good  faith,  that  the  land  mortgaged  to  se- 
cure the  bonds  has  a  market  value  equal  to 
the  amount  of  the  first  and  second  mortgage 
and  a  sum  equal  to  25  per  cent  of  the 
amount  of  the  bonds  pledged.  It  is  true  that 
where  the  power  of  a  trustee  in  dealing  with 
a  trust  fund  is  doubtful,  requiring  some  le- 
gal knowledge  for  the  correct  understanding 
of  its  limits,  courts  have  held  that  the  trus- 
tee might  be  entitled  to  some  protection  when 
acting  under  the  advice  of  counsel.  But  the 
general  principle  is  otherwise,  and  advice  of 
counsel  cannot  avail  where  the  terms  of  the 
trust  are  plain  and  explicit  Lewin  on 
Trusts,  8.  p.  366;  Watts  y.  Olrdlestone,  6 
Beaven,  188,  190;  Ames  v.  Parkinson,  7 
Beaven,  379.  Indeed,  it  is  difficult  to  Im- 
agine an  instance  of  any  kind  where  one 
charged  with  a  specific  duty  can  negligently 
violate  that  duty  with  Impunity  by  simply 
obtaining  from  some  attorney  advice  which 
is  obviously  repugnant  to  the  plain  facts  of 
the  case. 

The  material  facts  not  admitted,  on  which 
the  Judgment  was  founded,  were  properly 
found  under  the  issues  framed  by  the  alle- 
gations and  denials  of  the  complaint,  amend- 
ed answer,  and  reply. 

The  court  did  not  err  in  overruling  the 
defendants'  claim  that  there  was  a  fatal  va- 
riance between  the  pleadings  and  the  proof. 
Nor  did  it  err  in  holding,  If  that  ruling  can 
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be  regarded  as  material,  that  no  presumption 
exists  that  a  conference  of  a  majorltj  of  the 
directors  Is  a  regular  board  meeting,  and  that 
legal  notice  has  been  given  to  the  absent 
directors,  when  no  record  of  the  conference 
has  been  made.  There  may  be  a  presump- 
tion. In  support  of  a  record  produced  in  evi- 
dence, in  the  absence  of  testimony  to  the 
contrary,  that  a  meeting  duly  recorded  was 
rightly  called.  But  there  is  no  presumption 
that  directors  do  not  confer  except  at  a  reg- 
ular board  meeting.  When  a  majority  of  di- 
ri'ctore  confer,  the  inference,  from  the  fact 
that  the  conference  was  not  recorded,  that 
other  directors  were  not  notified  to  attend,  is 
as  permissible  as  an  Inference  from  the  fact 
of  the  unrecorded  conference  that  they  were 
Dotlfled  to  attend. 

The  plaintiff  having  proven  tliat  the  de- 
fendants made  a  loan  niton  insufficient  se- 
cnrity,  and  in  excess  of  their  authority,  re- 
sulting In  total  loss,  the  cour^  did  not  err  In 
refusing  to  hold  that  it  was  Incumbent  upon 
the  plaintiff  to  prove  the  exact  value  of  the 
securities  at  the  time  of  the  loan. 

The  court  did  not  err  in  refusing  to-  divide 
the  loan  into  two  separate  loans,  and  treat 
the  whole  of  the  collateral  as  security  for  one 
of  these  loans,  for  the  purpose  of  affecting 
the  rule  of  damages  or  for  any  purpose. 

The  appeal  contains  numerous  claims  for 
the  correction  of  the  finding.  It  needs  no 
correction.  The  printed  transcript  of  testi- 
mony Included  in  the  appeal  record  serves 
only  to  illustrate  the  exceeding  fairness  and 
substantial  sufficiency  of  the  flndlns.  An  in- 
spection of  the  whole  record  fails  to  show 
any  material  fact  found  without  evidence, 
or  that  any  fact  claimed  is  excluded  from 
the  finding  which  Is  material  to  the  presen- 
tation of  questions  of  law,  and  has  been 
found  proven  by  the  court,  or  treated  In  the 
trial  as  an  admitted  or  undisputed  fact. 

There  is  no  error  in  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


JOSEPH  BERXHARD  &.  SON  v.  CURTIS. 

iSnpreme   Court   of  Errors  of  Connecticut. 
March  4,  1903.) 

LANDLORD  —  FAILITRE   TO    DELIVBR   POSSES- 
SION TO  TENANT— DAMAGES— ELEMENTS 
OP  DAMAGE— PLEADING— EVIDENCE. 

1.  A  complaint  against  a  landlord,  averriuK 
the  making  of  a  lease  to  plaintiff  from  the  1st 
ot  April  in  a  certain  year,  and  in  effect  alleging 
that  defendant  refused  to  pat  plaintiff  in  posses- 
sion, was  sofllcient,  in  the  absence  of  a  demur- 
rer, to  Rostain  a  judgment  for  substantial  dam- 
ages, tlioagh  It  did  not  expressly  allege  that  de- 
fendant agreed  to  deliver  possession  .\pril  1st. 

2.  After  default,  the  burden  rested  on  de- 
fendant to  prove  any  facts  which  would  show 
he  was  free  from  any  liability. 

3.  Gen.  St.  1902,  g  742,  provides  that  in  any 
bearing  for  damaKea  after  default  suffered,  or 
after  demurrer  overruled,  defendant  shall  not 
be  permitted  to  offer  evidence  to  contradict  any 
allegations  of  the  complaint,  save  such  as  relate 
to  the  amount  of  damages,  unless  he  shall  have 
given  written  notice  to  plaintiff  of  his  intention 


so  to  do.  Beld  that,  where  a  landlord  was  un- 
able to  give  the  tenant  possession  at  the  com- 
mencement of  the  term  because  of  the  holding 
over  of  another  tenant,  and  the  lessee  sued  for 
damages,  the  landlord,  in  a  hearing  for  dam- 
ages, could  not  raise  the  question  as  to  whether 
a  wrongful  holding  over  by  the  former  tenant 
would  relieve  the  landlord  from  liability  where 
he  had  given  no  notice  of  such  defense  under 
the  statute. 

4.  The  fact  that,  at  the  commencement  of 
the  term  of  a  lease  to  plaintiff,  another  tenant 
was  in  rightful  possession  of  the  premises, 
would  not  prevent  plaintiff  from  recovering  sub- 
stantial damages. 

5.  In  an  action  by  a  lessee  against  his  land- 
lord for  failure  to  deliver  possession  at  the 
commencement  of  the  term,  plaintiff  is  entitled 
to  recover  the  difference  between  the  rent 
agreed  to  be  paid  and  the  value  of  the  term,  to- 
gether with  such  special  damages  as  the  circum- 
stances may  show  him  to  be  entitled  to. 

6.  The  special  damoges  must  be  limited  to 
such  as  are  the  direct  and  natural  result  of  the 
breach  of  contract,  since  such  damages  are  pre- 
sumed to  have  been  in  the  contemplation  of  the 
landlord. 

7.  The  lessee  Js  entitled  to  recover  his  rea- 
sonable costs  for  all  steps  necessarily  taken  by 
him  in  order  to  protect  himself  from  loss  or  to 
diminish  the  loss  resulting  from  failure  to  ob- 
tain the  premises. 

8.  The  lessee  is  entitled  to  recover  damages 
sustained  by  him  owing;  to  all  proper  acts  of 

{)reparation  made  by  him  to  occupy  the  prem- 
ses. 

9.  The  leased  premises  being  a  store,  the  les- 
see is  not  entitled  to  recover  expenses  incurred 
by  him  in  procuring  another  store  merely  for 
the  purpose  of  carrying  out  his  original  plan  of 
opening  a  certain  business  in  the  town. 

10.  Plaintiff  leased  a  store  from  defendant, 
but  before  commencement  of  the  term  defendant 
informed  him  that  the  tenant  in  posse^:sion 
claimed  to  be  entitled  to  occupy  the  stoic  for 
the  term  for  which  it  had  been  leased  to  plain- 
tiff, and  that  the  only  chance  of  obtaining  pos- 
session depended  on  the  result  of  an  action 
against  the  tenant  in  possession.  Held,  that  in 
an  action  for  failure  to  deliver  possession  plain- 
tiff could  not  recover  for  expenditures  made  by 
him  toward  the  occupancy  of  the  store  after  the 
time  when  he  was  notified  of  the  situation  as  to 
the  tenant  in  possession. 

11.  Plaintiff  could  not  recover  for  losses  sus- 
tained by  depreciation  in  value  of  all  goods 
which  he  had  on  hand  before  he  obtained  the 
lease,  but  might  be  allowed  the  loss  sustained 
by  reserving  goods  for  use  in  the  store. 

12.  Expenses  incurred  by  plaintiff  in  renting 
and  fitting  up  another  store,  if  necessary  in  or- 
der to  protect  him  against  loss  from  proper  acts 
of  preparation  for  the  occupancy  of  defendant's 
store,  were  proper  elements  of  damage. 

13.  In  determining  the  loss  sustained  by  rea- 
son of  the  purchase  of  fixtures  to  fit  up  the 
new  store,  the  value  of  such  fixtures  diouJd  be 
deducted  from  the  proper  cost  thereof. 

14.  No  part  of  the  expenses  incurred  by  the 
lessee  merely  for  the  purpose  of  providing  him- 
self with  another  store  equally  well  adapted 
to  the  business  as  that  of  the  defendant  should 
be  allowed. 

Appeal  from  superior  court,  Litchfield 
county;   Ralph  Wheeler,  Judge. 

Suit  by  Joseph  Bemhard  &  Sou  against 
Lewis  F.  Curtis.  From  a  Judgment  for  sub- 
stantial damages,  defendant  appeals.  Re- 
versed. 

The  complaint,  dated  May  10,  1897,  alleges, 
in  substance,  that  on  the  9th  of  February, 


f  5.  See  Landlord  and  Tenant,  vol.  S2,  Cent  Dig. 
i  4a3. 
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1887,  the  defendant  leased  to  tbe  plaintiffs  a 
certain  store  on  Main  street,  In  Bridgeport, 
for  the  term  of  three  years  from  the  1st  of 
April,  1897,  at  the  annual  rent  of  $900,  pay- 
able monthly  in  advance;  that  the  plaintiffs 
on  April  1st  demanded  possession,  and  went 
upon  the  premises  to  talse  possession  "as  pro- 
Tided  in  said  lease,"  but  that  the  defendant 
failed,  refused,  and  neglected  to  put  the 
plaintiffs  Into  possession,  and  has  neglected 
to  perform  any  of  the  terms  of  said  lease. 

Paragraphs  5  and  6,  added  by  way  of 
amendment  In  August,  1899,  are  as  follows: 

"The,  plaintiffs  leased  said  store  for  the 
puri>oses  of  establishing  and  conducting  a 
large  millinery  business  therein,  and  so  no- 
tified the  defendant  at  the  time  of  signing 
said  lease,  and  the  plaintiffs  had  on  hand  at 
the  time  of  signing  said  lease  a  large  stock 
of  millinery  goods  •  •  •  of  the  value  of 
115,000,  to  be  used  in  said  business;  and  by 
reason  thereof  notified  the  defendant  that  un- 
less they  obtained  possession  of  said  prem- 
ises, as  provided  in  said  lease,  they  would 
suffer  a  large  monetary  loss. 

"The  plaintiffs,  confiding  in  the  covenants 
of  said  lease,  after  the  signing  thereof,  also 
purchased  and  manufactured  a  further  stock 
of  millinery  goods,  and  shipped  them  and  a 
portion  of  the  stock  previously  on  hand,  and 
reserved  to  be  used  In  said  business,  to 
Bridgeport,  Oonn.,  and  made  contracts  with 
various  persons  to  manage  and  conduct  said 
millinery  business,  and,  by  reason  of  the  de- 
fendant's failure  to  fulfill  the  terms  of  said 
lease,  the  plaintiffs  were  obliged  to  expend 
large  sums  of  money  In  hiring  and  fitting  up 
two  other  stores  in  which  to  dispose  of  said 
stock  and  to  fulfill  said  contracts,  and,  by 
reason  of  the  defendant's  said  failure  to  ful- 
fill said  lease,  said  stock  of  millinery  goods 
•  •  •  became  of  little  or  no  value  to  "the 
plalntifTs,  and  they  were  obliged  to  dispose 
of  them  at  a  great  loss  or  sacrifice." 

Ten  thousand  dollars  damages  are  de- 
manded. 

A  copy  of  the  lease  was  attached  to  the 
complaint 

It  was  agreed  by  the  parties  that  the  case 
should  be  heard  in  damages,  after  a  default, 
upon  the  evidence  taken  at  a  former  trial,  to 
which  objections  might  be  made  during  the 
reading  of  the  evidence  and  upon  the  argu- 
ment of  the  case,  to  be  ruled  upon  by  the 
court  in  its  memorandum  of  decision.  No 
notice  was  filed  by  defendant  under  section 
742,  Gen.  St.  1902. 

It  appears  that  the  plaintiffs  were  engaged 
in  importing  and  selling,  at  wholesale,  mil- 
linery goods  In  New  York  City.  In  the  win- 
ter of  189(5-97  they  purchased  In  Europe,  for 
tbe  firm,  goods  to  the  value  of  $2,500,  and 
before  April  1,  1897,  purchased  other  goods 
In  New  York,  of  the  value  of  $2,000,  all  of 
which  they  reserved  from  their  wholesale 
stock  in  New  York,  for  the  purpose  of  open- 
ing a  retail  mlUlnery  store  In  Bridgeport. 

On  February  9,  1897,  the  plaintiffs,  after 


certain  negotiations  with  the  defendant.  In 
which  they  Informed  him  that  they  Intended 
to  establish  a  large  and  np  to  date  millinery 
business  in  Bridgeport,  and  had  made  cer- 
tain purchases  of  goods  in  Europe  therefor, 
entered  into  a  written  lease  with  the  defend- 
ant for  a  store  on  Main  street,  in  Bridgeport, 
for  the  term  of  three  years  from  the  1st  day 
of  April,  1897,  at  the  rent  stated  in  the  com- 
plaint The  plaintiffs  did  not  state  to  de- 
fendant that  they  intended  to  purchase  or 
manufacture  goods  before  entering  into  pos- 
session of  defendant's  store.  At  the  time  of 
the  execution  of  this  lease,  and  until  tbe 
following  Ausnist,  the  defendant's  store  was 
the  only  available  one  In  that  section  on 
Main  street. 

Immediately  upon  the  execution  of  the 
lease  the  plaintiffs  made  a  verbal  agreement 
with  one  Mary  E.  Hogan  that  she  should 
manage  their  business  for  one  year  from 
March  1st  at  $30  a  week,  and  on  March  1st 
signed  a  written  contract  with  her  contain- 
ing those  terms.  On  the  22d  of  February  the 
plaintiffs  had  measurements  made  of  defend- 
ant's store,  and  thereafter  ordered  fixtures 
and  furnishings  therefor  at  a  cost  of  $827.24. 
which  were  made  after  tbe  26th  of  Febru- 
ary. 

Subsequent  to  February  26th  the  plaintiffs 
hired  a  store  on  State  street.  In  Bridgeport, 
for  tbe  month  of  March,  in  which  to  store, 
manufacture,  and  arrange  stock  for  the  open- 
ing of  the  Main  street  store  on  April  1st,  and 
to  this  store,  before  April  1st,  shipped  goods 
of  the  value  of  $3,370.97  reserved  for  the 
Bridgeport  store,  and  afterwards,  in  the 
months  of  April,  May,  and  June  shipped  to 
this  store  goods  of  the  value  of  $1,120.56, 
and  also  expended  before  April  1st  a  large 
sum  of  money  In  the  manufacture  of  bats 
and  In  preliminary  work  at  tbe  State  street 
store,  and  in  New  York  for  the  Bridgeport 
business. 

At  the  time  the  lease  was  -executed  by  the 
defendant  to  the  plaintiffs,  one  Harris  was  in 
possession  of  the  defendant's  store,  having 
taken  a  written  lease  thereof  from  the  de- 
fendant for  one  year  from  April  1,  1886. 
On  February  22d  the  plaintiffs  were  inform- 
ed that  Harris  claimed  to  have  a  further  ver- 
bal lease  until  February  1,  1898,  and  that  he 
did  not  intend  to  vacate  the  store  until  that 
date.  The  plaintiffs  thereupon,  on  the  2.5tb 
of  February,  saw  the  defendant,  who  in- 
formed them  that  Harris  had  no  verbal  lease: 
that  he,  the  defendant,  would  institute  a  sum- 
mary process  proceeding  to  dispossess  Har- 
ris; that  "under  such  proceeding  a  tenant 
holding  over  could  legally  be  dispossessed  in 
six  days,  but  that  sometimes  it  was  attend- 
ed with  some  dlfilculty."  On  February  26th 
defendant's  counsel  wrote  the  plaintiffs  that 
the  defendant  bad  seen  Harris;  that  the  lat- 
ter said  he  intended  to  stay;  and  that,  while 
the  defendant  would  do  what  he  could  to  get 
possession,  the  plaintiffs  must  take  note  of 
the    situation.     The    defendant    afterwards 
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C4wnmenced  an  action  of  summary  process 
against  Harris,  which  was  not  carried  to  a 
successful  Issue,  and  Harris  remained  In  pos- 
session until  the  following  August 

The  plaintiffs  tendered  to  the  defendant 
the  rent  on  the  1st  of  April  and  of  May,  and 
demanded  possession.  The  plalntlfCs  further 
leased  the  State  street  store  for  the  month 
of  April  for  $80,  and  on  the  8th  of  May 
leased  that  store  and  paid  the  rent  for  the 
same  for  one  year  from  March  1st,  being 
unable  to  obtain  a  lease  of  It  for  one  month. 

The  plaintiffs  opened  their  millinery  busi- 
ness In  the  State  street  store  on  or  about 
April  1,  and  continued  business  there  until 
August  1,  1897,  and  used  there  the  flttlngs 
and  furnishings  ordered  for  the  defendant's 
■tore.  In  July  the  plaintiffs  leased  a  store 
on  Main  street  from  the  1st  day  of  August, 
1807,  for  one  year,  at  a  rent  of  $1,050,  called 
the  "Ck>ughlln  Store,"  and  transferred  to  that 
store  the  fixtures  and  furnishings  used  at  the 
State  street  store,  and  were  put  to  the  fur- 
ther expense  of  $800  in  altering  and  fitting 
that  store  for  the  millinery  business.  Mary 
E.  Hogan  continued  in  the  employ  of  the 
plaintiffs  in  their  business  in  the  State  street 
and  Coughlin  stores  upon  the  terms  of  plain- 
tiffs' said  contract  with  her.  Other  material 
tacts  are  stated  In  the  opinion. 

Curtis  Thompson  and  Arthur  D.  Warner, 
for  appellant,  Jeremiah  D.  Toomey,  Jr.,  for 
appellees. 

HAT  J.,  J.  (after  stating  the  facts).  Al- 
though the  complaint  does  not  expressly  al- 
lege that  the  defendant  agreed  to  deliver 
possession  of  the  leased  premises  on  the  Ist 
of  April,  it  describes  a  cause  of  action  suf- 
ficient, In  the  absence  of  a  demurrer,  to  sus- 
tain a  Judgment  for  substantial  damages.  It 
Is  effect  allies  that  in  violation  of  the  terms 
of  the  lease  made  a  part  of  the  complaint 
the  defendant  refused  to  put  the  plaintiffs  In 
possession  of  the  store.  Aiter  the  default  it 
was  only  necessary  for  the  plaintiffs  to  prove 
the  averments  of  the  complaint  as  to  the  ex- 
tent of  their  damage.  The  burden  rested 
upon  the  defendant  to  prove  any  fact  which 
would  show  that  he  was  free  from  any  liabil- 
ity: If  be  desired,  upon  the  hearing  in  dam- 
ages, to  raise  the  question  of  whether  a 
wrongful  holding  over  by  Harris  would  re- 
lieve the  lessor  from  liability,  he  should  have 
given  notice  of  that  defense;  as  required  by 
section  742,  Oen.  St  1902,  and  should  have 
proved  it  In  the  absence  of  a  finding  that 
Harris'  possession  after  April  Ist  was  wrong- 
ful, and  with  the  burden  of  proof  thus  upon 
the  defendant  we  must  regard  Harris'  pos- 
session as  lawful.  The  fact  that  he  was 
rightfully  in  possession  under  a  verbal  lease 
from  the  defendant  does  not  prevent  the 
plaintiffs  from  recovering  substantial  dam- 
ages. Cohn  T.  Norton,  67  Conn.  480-490,  18 
AU.  506,  6  L.  R.  A.  572. 

The  correct  rule  of  damages  in  actions  of 


this  character  Is  stated  In  Cohn  ▼.  Norton 
to  be  that  "the  plaintiff  is  entitled  to  recover 
the  rent  paid,  and  the  difference  between  the 
rent  agreed  to  be  paid  and  the  value  of  the 
term,  together  with  such  special  damages  as 
the  circumstances  may  show  him  to  be  enti- 
tled to";  and,  citing  the  leading  case  of  Had- 
ley  V.  Baxendale,  9  EiXch.  341,  it  is  said  that 
as  in  ordinary  cases  of  breaches  of  executory 
contracts,  the  essence  of  the  rule  Is  "that  the 
defendant  must  in  some  measure  have  con- 
templated the  injury  for  which  damages  are 
claimed.  If  it  was  the  direct  and  natural  re- 
sult of  the  breach  of  the  contract  he  did  con- 
template it;  but  if  the  injury  did  not  flow 
naturally  from  the  breach,  but  the  breach 
combined  with  special  circumstances  to  pro- 
duce it  then  the  defendant  did  not  contem- 
plate it,  unless  he  had  knowledge  of  the  spe- 
cial circumstances";  and  that  there  may  be 
cases  in  which,  from  the  nature  of  the  trans- 
action and  the  character  of  the  business  In 
which  the  party  is  engaged,  the  defendant 
will  be  deemed  in  law  to  have  contemplated 
the  Injury  for  which  damages  are  claimed, 
although  not  expressly  Informed  of  the  spe- 
cial circumstances  which  may  have  contrib- 
uted to  produce  it 

In  Jordan,  Marsh  &  Co.  v.  Patterson  et  aL, 
67  Conn.  473,  480,  35  Ati.  521,  623,  in  speak- 
ing of  the  special  damages  recoverable  for 
breach  of  contract  it  is  said  that  speaking 
generally,  they  must  "be  confined  to  such  as 
result  from  the  circumstances  which  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  they 
made  the  contract";  and  in  Lewis  v.  Hart- 
ford Dredging  Co.,  88  Conn.  221-236,  35  Atl. 
1127,  that  special  damages  which  the  par- 
ties ought  in  reason  to  have  foreseen,  as  the 
probable  and  direct  result  of  special  circum- 
stances which  were  or  ought  to  have  been 
known  to  the  defendant  may  be  recovered. 

The  rule  as  thus  stated  accords  with  that 
laid  down  in  Hadley  v.  Baxendale,  9  Exch. 
941,  that  the  damages  recoverable  are  "ei- 
ther such  as  may  fairly  and  reasonably  be 
considered  as  arising  naturally,  that  is,  ac- 
cording to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it" 

It  may  be  added  that  mere  notice  to  a  les- 
sor of  the  facts  from  which  special  damages 
may  arise  upon  a  breach  of  his  contract  does 
not  necessarily  render  him  liable  for  the 
special  damages  which  afterwards  result 
therefrom.  To  render  him  so  liable,  the 
knowledge  of  the  lessor,  or  the  facts  sur- 
rounding the  making  of  the  lease,  must  be 
shown  to  have  been  such  that  it  may  be  fair- 
ly inferred  therefrom  that  he  consented  to 
assume  the  enlarged  responsibility  and  risk 
of  such  special  damages.  1  Sedgwick  on 
Damages,  sec.  159  (8th  Ed.);  Wood's  Mayne 
on  Damages,  sec.  41;    Hale  on  Damages,  p. 
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62;  Booth  t.  Spnyten  Dnyyil  Rolling  Mill  Co., 
60  N.  Y.  487;  Snell  ▼.  Cottlngham,  72  UL 
161. 

Otber  rules  of  law  applicable  to  the  case 
at  bar  are  that  the  plalntifls  may  recover 
the  reasonable  cost  of  steps  necessarily  taken 
in  order  to  protect' themselves  from  loss,  or 
to  diminish  the  loss,  from  proper  acts  of 
preparation  to  occupy  the  defendant's  store 
(1  Sutherland  on  Damages,  p.  I4S);  that  the 
plaintlflTs  assumed  the  risk  of  loss  from  all 
liabilities  not  incurred  by  them  in  good  faith 
(Cohn  V.  Norton,  57  Conn.  480-493,  18  Atl. 
595,  5  L.  R.  A.  572) ;  that  all  damages  which 
they  could  have  avoided  by  the  use  of  due 
diligence  are  not  to  be  regarded  as  the  prox- 
imate results  of  the  defendant's  acts  (Jordan, 
Marsh  &  Co.  v.  Patterson  et  al.,  67  Conn. 
473-481,  36  AU.  521);  and  that  those  injuries 
and  losses,  for  which  a  recovery  is  sought, 
not  necessarily  resulting  from  the  defend- 
ant's wrongful  act,  but  following  it  as  nat- 
ural and  proximate  consequences,  and  term- 
ed special  damages,  must  be  specially  alleg- 
ed, so  that  the  defendant  may  be  apprised  of 
the  nature  of  the  loss  actually  sustained,  and 
be  prepared  to  go  into  the  inquiry  (Bristol 
.Mfg.  Co.  V.  Grldley,  28  Conn.  211,  212;  Lewis 
v.  Hartford  Dredging  Co.,  68  Conn.  221-236, 
35  AO.  1127). 

The  items  of  damage  allowed  by  the  trial 
court  in  the  present  case,  and  which  go  to 
make  up  the  judgment  of  $1,540,  are  the  $800 
paid  by  the  plaintiffs  for  the  alterations  and 
dxtures  for  the  Coughlln  store,  and  the  $400 
paid  for  rent  of  the  State  street  store  after 
the  plalntiflfs  ceased  to  occupy  It.  The  de- 
fendant objected  to  proof  of  these  items  of 
damage,  and  afterwards  claimed  that  they 
should  not  be  allowed,  and  further  claimed 
that  there  could  be  no  recovery  for  loss  by 
reason  of  expenses  Incurred  after  the  plaln- 
tltts  were  Informed  of  the  claims  of  Harris 
and  of  his  refusal  to  vacate  the  defendant's 
store  on  the  1st  of  April. 

From  the  fact  that  the  Judgment  Is  based 
upon  these  two  Items,  as  well  as  from  cer- 
tain rulings  and  statements  of  the  trial  court 
appearing  upon  the  record.  It  would  seem 
that  damages  were  assessed  upon  the  theory 
that  the  plaintiffs,  independently  of  their 
right  to  recover  for  any  loss  they  may  have 
sustained  by  reason  of  preparations  made  to 
occupy  the  defendant's  store,  were  entitled, 
upon  the  facts  alleged  and  found,  to  a  Judg- 
ment for  the  loss  growing  out  of  the  expense 
incurred  by  them  in  procuring  another  store, 
equally  suitable  with  the  defendant's.  In 
which  to  conduct  the  millinery  business. 

As  indicating  such  view  of  the  case,  the 
trial  court  says  that  the  plaintiffs  were  re- 
quired to  "give  up  entirely  their  purpose  of 
establishing  a  business  in  Bridgeport  for 
the  present,  and  Immediately  dlsi)08e  of  their 
stock  of  goods  or  dispose  of  and  arrange  to 
protect  themselves  in  respect  to  the  fixtures 
on  hand  or  ordered,  or  they  might  pursue 
such  a  course  as  they  did,  for  the  purpose  of 


locating  themselves  on  Main  street,  as  soon 
as  opportunity  afforded.  They  chose  the  lat- 
ter comrse.  It  was  a  proper  and  reasonable 
one.  If  they  were  determined  to  carry  on  busi- 
ness in  Bridgeport  in  the  future;  •  •  • 
that  the  defendant  must  be  held  to  have  un- 
derstood that  damage  would  result  if  the 
plaintiffs  could  not  use  the  fixtures  (ordered, 
for  the  defendant's  store)  in  the  Curtis  store, 
or  if,  in  order  to  get  an  equally  but  no  more 
desirable  store  on  Main  street,  they  bad  to 
purchase  additional  fixtures  or  pay  a  bonus 
to  get  possession;"  that  'in  the  natural 
course  of  the  events,  in  order  to  obtain  the 
object  of  their  lease— the  use  of  a  store  on 
Main  street,  and  as  near  the  Curtis  store  as 
possible— the  plaintiffs  were  driven  almost 
necessarily  to  this  expenditure,"  that  Is,  of 
the  $800,  for  additional  fixtures  for  the 
Coughlln  store;  that  "In  July  the  plaintiffs, 
finding  the  State  street  store  unsuitable  for 
their  business,  and  In  pursuance  of  theic  orig- 
inal purpose  of  obtaining  a  store  on  Main 
street,"  leased  the  Coughlln  store;  and 
again,  that  one  of  the  steps  taken  to  protect 
themselves  from  loss  was  "the  hiring  of  the 
Coughlln  store,  which  was  in  pursuance  of 
their  original  purpose  of  establishing  a  busl- 
liess  In  that  section  of  the  city." 

It  is  true  that  the  trial  court  has  found  that 
the  plaintiffs  "were  Justified  in  ordering  the 
fixtures  (for  defendant's  store),  and  in  some 
reasonable  preparation  for  the  opening  of 
business  In  the  Curtis  store  on  the  1st  day  of 
April,  by  the  purchase  and  reservation  of 
stock,  and  In  a  small  amount  of  manufacture 
•  •  •,"  and  that  «thelr  steps  taken  to 
protect  themselves  from  loss,  growing  out  of 
reasonable  preparations,  •  •  •  including 
the  hiring,  fitting,  and  vacating  the  State 
street  store,  and  the  hiring  and  fitting  up  of 
the  Coughlln  store,  were  reasonable  and 
proper."  But  the  record  does  not  state  that 
the  plaintiffs  were  Justified  in  sending  the 
$3,371  worth  of  goods  to  the  State  street 
store  in  March,  after,  as  the  court  finds,  the 
doubt  arose  as  to  the  possession  of  the  de- 
fendant's store,  nor  Is  it  found  what  part.  If 
any,  of  these  goods  were  purchased  or  manu- 
factured after  the  9th  of  February,  when  the 
lease  from  the  defendant  was  executed,  nor 
does  it  clearly  appear  what  loss,  if  any,  the 
plaintiffs  sustained  by  having  purchased  the 
fixtures  for  the  defendant's  store,  nor  indeed 
whether  they  were  in  fact  purchased  before 
the  2eth  of  February.  Evidently  it  Is  not 
meant  by  this  part  of  the  finding  that  the  en- 
tire expense  of  hiring,  fitting,  and  using  the 
State  street  and  Coughlln  stores  was  reason- 
able and  proper  In  order  to  protect  the  plain- 
tiffs against  loss  from  preparations  to  occupy 
the  defendant's  store  on  April  1st,  since  but 
a  part  of  such  expense  is  allowed  to  the 
plaintiffs  by  the  Judgment,  and  since  It  clear- 
ly appears  from  other  portions  of  the  finding 
that  these  stores  were  rented  and  used  by 
the  plaintiffs  largely,  if  not  wholly,  for  a  dif- 
ferent purpose,  namely,  for  carrying  out  their . 
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original  design  of  condncting  a  retail  mlllln- 
oy  bnsineBB  In  Bridgeport. 

The  plaintiffs  are  not  entitled  to  recover 
expenses  Incurred  by  them  In  procuring  an- 
other store  merely  for  tbe  purpose  of  carry- 
ing out  their  original  plan  of  opening  a  millin- 
ery business  In  Bridgeport.  They  cannot 
recover  them  as  general  damages  because,  by 
tbe  premises  of  an  ordinary  lease,  the  lessor 
does  not  undertake,  upon  failure  to  deliver 
possession,  to  furnish  other  premises  equally 
well  adapted  to  tbe  lessee's  use  at  an  ex- 
pense beyond  the  market  value  of  the  leased 
premises.  The  limit  of  the  general  dam- 
ages which  a  lessee  may  recover,  who  Is 
thus  denied  possession,  is  the  actual  rental 
value  of  tbe  leased  premises  for  the  term, 
and  not  the  amount  which  the  lessee  under 
special  drcumstanees  may  have  been  com-, 
pelled  to  pay  to  obtain  similar  premises.  If 
such  actual  value  of  the  term  Is  no  greater 
than  the  rent  agreed  to  be  paid,  the  general 
damages,  in  the  absence  of  any  payment  of 
rent,  are  nominal,  but.  If  rent  has  been  paid, 
then  the  amount  of  the  rent  so  paid.  If  such 
actual  value  Is  greater  than  the  rent  agreed 
to  be  paid,  the  general  damagres  are  the  dif- 
ference between  the  agreed  rent  and  such 
actual  value,  plus  the  amount  of  rent  actual- 
ly paid. 

Nor  can  the  plaintiffs  recover  as  special 
damages  the  expense  incurred  in  procuring 
another  store  merely  for  the  purpose  of  es- 
tablishing a  business  in  Bridgeport:  First, 
because,  from  the  mere  fact  that  when  the 
lease  was  executed  by  the  defendant  he  was 
Informed  that  the  plaintiffs  Intended  to  es- 
tablish a  millinery  business  In  Bridgeport, 
and  bad  made  certain  purchases  of  goods 
therefor.  It  cannot  reasonably  be  supposed 
that  tbe  defendant  contemplated,  as  probable 
results  of  a  breach  of  his  contract,  and  as 
risks  assumed  by  him,  that  the  plaintiffs 
might  sustain  losses  by  renting,  merely  for 
the  purpose  of  establishing  such  business  in 
Bridgeport,  an  unsuitable  store  on  State 
street,  paying  $400  rent  therefor  after  they 
had  ceased  to  occupy  it,  and  hiring  another 
store  on  Main  street,  requiring  the  expendi- 
ture of  over  $1,600  for  fixtures,  $800  worth 
of  which  would  be  valueless  to  the  plaintiffs 
beyond  rendering  such  store  equally  suitable 
with  the  defendant's  for  carrying  on  such 
millinery  business;  and,  second,  because  it  Is 
not  alleged  in  the  complaint  that  tbe  plain- 
tiffs suffered  any  loss  or  incurred  any  expense 
in  procuring  another  store  equally  suitable 
with  the  defendant's  in  which  to  carry  on 
their  projected  millinery  business,  or  that 
they  did  procure  such  a  store.  In  fact,  such 
suitable  store  was  not  obtained  until  after 
tbe  present  suit  was  brought.  The  only  spe- 
cial damages  alleged  In  the  complaint  are 
those  arising  from  expenses  incurred  by  the 
plaintiffs  in  protecting  themselves  from  loss 
from  preparations  made  prior  to  April  1st 
to  occupy  the  defendant's  store,  and  from  de- 
preciation in  the  value  of  goods  purchased 
54  A.-14% 


or  manufactured  for  the  Bridgeport  bnslnesB 
before  April  1st  If  the  plaintiffs  did  not 
In  fact  make  any  preparations  for  occupying 
the  defendant's  store  for  the  expense  of 
which  he  can  be  held  liable,  they  cannot,  as- 
suming the  value  of  defendant's  store  to  have 
been  no  greatw  than  the  rent  agreed  to  be 
paid  under  these  allegations,  recover  for  any 
exi>ense  Incurred  in  procuring  another  store 
in  which  to  conduct  their  business.  By  this 
we  do  not  mean  that  the  plaintiffs  may  not 
recover,  under  the  allegations  of  the  com- 
plaint, such  part  of  the  expense  of  carrying 
on  the  millinery  business  In  Bridgeport  as 
was  necessarily  incurred  by  them  in  protect- 
ing themselves  from  loss  from  proper  ex- 
penses of  preparation  to  occupy  defendant's 
store. 

Assuming  that  the  actual  rental  value  of 
the  defendant's  store  was  no  greater  than 
the  rent  agreed  to  be  paid,  the  real  question 
then  to  be  decided  upon  the  hearing  In  dam- 
ages was,  what  loss,  for  which  the  defend- 
ant can  be  held  liable,  did  the  plaintiffs  sus- 
tain by  reason  of  their  alleged  preparations 
to  occupy  the  defendant's  store?  and  not, 
what  expense  did  they  Incur  In  order  to  pro- 
cure another  store  equally  as  good? 

Upon  the  record,  before  us,  the  Judgment 
rendered  cannot  stand  as  a  measure  of  the 
loss  resulting  from  such  preparations:  First, 
because,  as  we  have  said,  It  seems  to  be  bas- 
ed upon,  or  to  Include  a  different  loss  than 
that  resulting  from,  such  preparation;  and, 
second,  because  It  does  not  clearly  appear 
that  there  were  acts  of  preparation  to  occupy 
the  defendant's  store,  and  losses  resulting 
therefrom,  which  would  render  the  defend- 
ant liable  to  the  amount  of  the  Judgment  ren- 
dered. 

In  his  memorandum  of  decision  the  trial 
Judge  says  "the  plaintiffs  have  been  permit- 
ted to  give  In  evidence  every  8i>ecial  circum- 
stance froin  which  they  thought  a  claim  for 
special  damages  might  arise."  While  the 
finding  states  that  the  plaintiffs  proved  a  de- 
preciation In  value  of  goods  not  sent  to 
Bridgeport,  and  in  goods  manufactured  In 
Bridgeport  after  the  1st  of  March,  and  that 
there  was  evidence  tending  to  show  a  loss  of 
25  per  cent,  on  the  $3,371  worth  of  goods 
sent  to  tbe  State  street  store,  and  that  It  may 
be  assumed  that  the  fixtures  purchased  for 
the  defendant's  store  could  have  been  sold 
for  60  per  cent,  of  their  cost,  the  Judgment  is 
not  based  on  these  losses.  And  while  it  is 
found  that  the  hiring,  fitting,  and  vacating 
the  State  street  store,  and  the  hiring  and 
fitting  up  of  the  Coughlin  store,  were  reason- 
able and  proper  steps  to  protect  the  plaintiffs 
from  loss  growing  out  of  reasonable  prepara- 
tions, and  that  the  plaintiffs  acted  in  good 
faith  In  making  preparations  for  their  spring 
opening,  and  in  steps  taken  to  facilitate  the 
disposal  of  their  goods  and  protect  them- 
selves from  loss,  it  nowhere  appears  what 
the  court  regarded  as  reasonable  acts  of 
preparation— excepting,  perhaps,  the  purchase 
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of  the  flxtnrefl  for  the  defendant's  store,  the 
cost  of  which  are  not  included  in  the  Judg- 
ment-Hior  Just  when  the  atfts,  which  the 
court  may  have  considered  reasonable  acts 
of  preparation,  were  performed. 

Again,  certain  of  the  expenses  Incurred 
and  losses  sustained  which  are  described  In 
the  finding  cannot  properly  be  regarded  as 
arising  from  acts  of  preparation  to  occupy 
the  defendant's  store,  and  for  which  the  de- 
fendant can  be  held  responsible. 

The  plaintiffs  cannot  recover  for  any  loss 
sustained  by  reason  of  expense  Incurred  aft- 
er February  26th  to  occupy  the  defendant's 
store.  On  that  day  they  were  fully  Informed 
as  to  the  claims  of  Harris;  that  he  refused 
to  surrender  possession  on  the  Ist  of  April, 
and  that  their  only  chance  of  obtaining  pos- 
session later  depended  upon  the  determina- 
tion, by  an  action  of  summary  process,  of 
the  disputed  question  of  whether  Harris  had 
a  yerbal  lease.  With  these  facts  before  them, 
they  were  notified  in  writing  by  the  defend- 
ant's counsel  that,  while  the  defendant  would 
do  what  he  could  to  get  possession,  they 
must  take  note  of  the  situation.  The  only 
fair  Interpretation  of  this  language,  under 
the  circumstances  then  existing.  Is  that  the 
plaintiffs  could  no  longer  act  In  reliance  up- 
on the  agreement  that  they  should  have  pos- 
session on  April  1st  In  Cohn  t.  Norton, 
supra.  It  was  said,  "Again,  If  these  liabilities 
were  Incurred  after  the  plaintiff  knew  that 
it  was  doubtful  whether  he  could  have  the 
store,  *  •  •  they  were  Incurred  In  bad 
faith,  and  be  assumed  the  entire  risk."  In 
that  case,  as  In  this,  the  plaintiff,  after  he 
had  learned  the  facts,  was  Informed  that  the 
defendant  would  do  all  he  could  to  get  pos- 
session. 

It  does  not  appear  that  the  defendant 
made  any  such  promise  to  deliver  possession 
after  April  Ist  as  would  have  Justified  the 
plaintiffs  in  Incurring,  after  February  26th, 
any  liabilities,  at  the  defendant's  risk,  with 
the  view  of  obtaining  possession  at  such  la- 
ter date,  nor  Is  It  alleged  In  the  complaint 
that  the  defendant  made  any  such  promise, 
or  that  the  plaintiffs  suffered  loss  by  reason 
of  the  breach  of  any  such  promise. 

The  plaintiffs  should  not  be  allowed  for 
loss  sustained  by  depreciation  In  value  npon 
all  the  goods  which  they  had  on  hand  before 
obtaining  the  lease  from  the  defendant  The 
defendant  was  not  a  party  to  the  purchase 
of  such  goods.  It  is  not  alleged  that  he 
knew  of  their  purchase,  nor  is  it  found  that 
he  had  any  other  information  concerning 
them  than  that  the  plaintiffs  had  made  cer- 
tain purchases  In  Europe.  There  may,  how- 
ever, be  allowed  the  loss,  if  any,  caused  by 
reserving  or  keeping,  from  February  9th  to 
February  26th,  for  use  In  the  defendant's 
store,  or  by  shipping  to  Bridgeport  for  that 
purpose  between  those  dates,  such  portion  of 
those  goods  as  it  may  be  shown  the  defend- 
ant when  he  signed  the  lease,  knew  or 
shoald  in  reason  have  apprehended  would  be 


so  kept  or  shipped;  as  well  as  any  loss  which 
may  have  been  sustained  by  the  plaintiffs  by 
the  purchase  or  manufacture  of  such  amount 
of  goods,  between  those  dates,  for  use  In  the 
defendant's  store,  as  It  may  be  shown  the 
defendant,  when  he  signed  the  lease,  knew 
or  should  have  apprehended  would  be  so  pur- 
chased or  manufactured.  And  so,  too,  there 
may  be  an  allowance  for  any  other  loss,  al- 
leged in  the  complaint,  caused  by  any  act 
done,  or  expense  incurred,  by  the  plaintiffs 
between  said  dates  In  making  proper  prep- 
arations to  occupy  the  defendant's  store, 
which  loss,  upon  the  facts,  it  may  reasonably 
be  supposed  the  defendant  when  he  signed 
the  lease,  contemplated  as  the  probable  re- 
sult of  a  breach  of  his  contract 

If  any  part  of  the  expense  of  renting,  fit- 
ting np,  and  using  the  State  street  and 
Ck>ughlin  stores  after  February  26th,  or  of 
conducting  a  millinery  business  in  them  aft- 
er that  date,  was  necessarily  Incurred  in 
protecting  the  plaintiffs  against  loss  from 
the  proper  acts  of  preparation  between  Feb- 
ruary 9th  and  February  26th,  above  describ- 
ed, the  loss  occasioned  by  such  expense 
should  be  allowed;  but  in  determining  the 
loss  sustained  by  the  purchase  of  any  fix- 
tures for  that  purpose,  the  value  of  such 
fixtures  left  on  hand  should  be  deducted 
from  the  proper  cost  thereof,  and  no  part  of 
any  expense  incurred  by  the  plaintiffs  mere- 
ly for  the  purpose  of  providing  themselves 
with  another  store  equally  well  adapted  with 
the  defendant's  for  the  millinery  business 
should  be  allowed. 

As  the  damages  do  not  appear  to  have  been 
assessed  in  accordance  with  the  rules  above 
stated,  the  case  is  remanded  for  a  reassess- 
ment of  damages.  The  other  Judges  concur- 
red. 


PAGININI    T.    NORTH    JERSEY    ST.    RT. 
CO. 

(Supreme  Court  of  New  Jersey.    Feb.  24,  1903.) 

CARRIERS— INJURY  TO  PASSBNOBRS— NEO- 
UOBKCB. 

1.  It  is  not  negligence  per  se  for  a  motor- 
man  to  open  the  gate  on  the  front  platform  of 
a  trolley  car  before  the  car  has  come  to  a  full 
stop. 

(SyUabns  by  the  Court) 

Error  to  circuit  court,  Hudson  county. 

Action  by  Klchael  Paginlnl  against  the 
North  Jersey  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Argued  November  term.  1902,  before  the 
CHIEF  JUSTICE  and  VAN  SYCKBL. 
FORT,  and  PITNEY,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  for 
plaintiff  in  error.  Hudspeth  &  Puster,  for 
defendant  in  error. 


FORT,  J.    The  defendant  in  error  had  a 
verdict  in  the  Hudson  circuit  for  alleged  In- 
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Juries  restilting  from  Us  being  ^dt'iwn  from 
the  front  step  of  a  car  of  the  in  Mafl  in  er- 
ror. The  injury  resulted  whlfee  interMligbt- 
Ing  from  a  moylng  car.  HiSiiitlng  ti4s  that 
the  car  upon  which  he  was^'QKOUIdiied  the 
street  at  which  he  was  ezpefllinfM#  be  dis- 
charged; that  he  went  forwai<tlt]Uluau8e  of 
the  crowded  condition  of  the  car,  to  the  mo- 
torman,  and  asked  why  he  bad  not  stopped; 
that  the  motorman  made  no  reply,  but  pro- 
ceeded to  bring  the  car  to  a  stop,  and  opened 
the  gate  for  him  to  alight;  that  be  then  rest- 
ed one  foot  upon  the  step  and  tbe  other  upon 
the  platform,  holding  the  gate  with  one  hand 
and  his  yloUn  case  with  tbe  other;  that, 
thereupon,  the  motorman.  Instead  of  stop- 
plug,  suddenly  put  on  the  power,  and  be  was 
thrown  from  the  car  and  injured.  This  was 
his  testimony.  There  was  a  motion  to  non- 
suit, but  this,  we  think,  was  rightly  refused. 
Another  error  Is  assigned  upon  an  exception 
taken  to  the  refusal  of  the  court  to  charge 
the  following  request  of  the  defendant,  as 
well  as  to  what  the  court  did  charge,  yiz.: 
"That  It  was  negligence  on  the  part  of  the 
plalntur  to  step  on  the  front  step  of  this  car 
befwe  It  had  stopped,  and,  if  that  contribut- 
ed to  the  accident,  he  cannot  recover."  This 
Is  what  the  court  said  In  charging  the  Jury 
on  this  request:  "That  is  true,  gentlemen. 
He  could  not  step  upon  the  front  step  of  tbe 
car  until  after  It  had  stopped,  unless  some- 
body opened  the  gate.  He  certainly  knew 
whether  the  motorman  opened  tbe  gate.  If 
the  motorman  opened  the  gate,  or  any  one  in 
authority  upon  that  car  opened  the  gate,  and 
he  stepped  down,  why,  it  would  be  a  negli- 
gent act  upon  the  part  of  the  company— if 
the  motorman  opened  the  gate,  it  would  be 
a  Diligent  act" 

It  seems  imiMsslble  to  sustain  this  charge, 
and  uphold  the  verdict  It  cannot  be  but  that 
tbe  Jury  received  tbe  Impression  from  this 
language  that  from  the  mere  fact  that  the 
motorman  opened  the 'gate,  there  was  a  neg- 
ligent act  on  the  part  of  the  defendant  com- 
pany. This  conclusion  is  irresistible,  when 
taken  In  connection  with  some  of  tbe  state- 
ments previously  uttered  by  the  Judge  in  the 
charge.  He  had  already  said:  "(a)  If  that 
la  tme,  gentlemen— If  thel  motorman  before 
that  car  came  to  a  stop  opened  tbe  gate- 
then,  by  bis  evidence,  he  violated  one  of  the 
rnles  of  the  company,  and  he  was  negligent 
In  opening  the  gate  and  allowing  tbe  man  to 
get  off  before  the  car  stopped."  "(b)  Did  the 
motorman  open  that  gate  and  thereby  invite 
the  passenger  to  alight  while  this  car  was  in 
motion,  or  did  some  one  else?' 

Taking  all  these  statements  of  the  court 
together,  It  must  appear  that  what  the  court 
told  the  Jury  was  that  It-was  negligence  for 
the  motorman  to  open  the  gate— that  It 
amounted  to  an  Invitation  for  tbe  plaintUT  to 
get  off  while  the  car  was  in  motion— and  that 
such  negligence  was  imputable  to  the  defend- 
ant company,  and  that,  as  a  matter  of  law, 
the  plaintiff,  bring,  of  course,  free  from  neg- 


ligence, could  recover.  We  are  unable  to  give 
assent  to  this  view  of  the  law.  It  cannot  be 
said,  as  a  matter  of  law,  that  it  was  negli- 
gence per  se  for  the  motorman  to  open  tbe 
gate  before  the  car  came  to  a  full  stop;  nor 
can  it  be  said  that  the  opening  of  a  gate  by 
a  motorman  while  the  car  is  moving  Is  an 
invitation  to  a  passenger  to  alight  from  a 
moving  car.  This  would  no  more  be  true 
than  would  the  act  of  a  conductor  In  opening 
tbe  rear  door  of  the  car,  as  It  was  about  to 
come  to  a  street  and  stop,  be  an  invitation 
for  a  passenger  to  get  up  and  step  off  the 
car  by  the  rear  platform  while  the  car  was 
still  In  'motion.  Passengers  take  obvious 
risks.  Coleman  v.  Second  Avenue  R.  R.  Co., 
114  N.  Y.  609,  21  N.  B.  1064.  Because  a 
motorman  opens  a  gate  before  a  car  comes 
to  a  stop,  that  will  not  excuse  a  person  in 
Jumping  off  a  car  before  it  comes  to  a  stop. 
Tbe  mere  opening  of  the  gate  will  not  raise 
a  presumption  of  actionable  negligence 
against  the  defendant  company. 

For  these  rarors  of  tbe  trial  court,  the 
Judgment  is  reversed,  and  a  venire  de  novo 
awarded. 


NEW  YORK  &  N.  J.  TEL.  00.  T.  CON- 
NOLLY. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 

1908.) 

APPBAL-REVIBW. 

1.  This  court  will  not  review  the  decisions  of 
district  courts  upon  questions  of  fact.  It  can 
only  look  to  see  it  there  is  any  legal  evidence 
upon  which  the  judgment  might  be  based. 

2.  In  the  present  case  the  evidence  was  held 
sufficient,  under  this  rule,  to  support  the  find- 
ing and  judgment  of  the  court  below. 

(Syllabus  by  the  Court) 

Certiorari  to  First  district  court  of  Jersey 
City. 

Certiorari  by  the  state,  on  the  prosecution 
of  Patrick  Connolly,  against  the  New  York 
A  New  Jersey  Telephone  Company  to  review 
a  Judgment.     Affirmed. 

Argued  February  term,  1903,  before  DIX- 
ON and  HENDRICKSON,  JJ. 

Randolph  Perkins,  for  plaintiff  In  certlo- 
rarl.    Corbin  &  Corbin,  for  defendant 

HENDRICKSON,  J.  Tbe  plaintiff  in  cer- 
tiorari has  brought  up  for  review  the  Judg- 
ment of  the  First  district  court  of  the  city  of 
Jersey  City,  recovered  against  him  by  the 
defendant  company  for  damages  by  the  cut- 
ting of  its  subway  cable  at  the  Junction  of 
Grand  street  and  Padflc  avenue.  In  that 
city.  The  plaintiff  and  one  Van  Keuren 
were  engaged,  with  about  60  men  In  their 
employ,  laying  along  Grand  Street  a  six- 
foot  sewer,  and  the  allegation  is  that  on  or 
about  August  6,  1901,  while  digging  out  the 
sewer  trench,  some  of  the  men  thus  employed, 
by  means  of  picks  with  which  they  were 
working,  cut  through  the  plank  covering  and 
the  foot  square  wooden  duct  below  it  con- 
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talniog  the  cable  and  wires  of  the  company, 
severing  six  or  seven  of  Its  wires.  The  in- 
terruption of  communication  was  noticed  at 
once,  and  on  that  day  and  the  next  repairs 
were  made  involving  an  expense  of  $126.92. 
The  court  below  found  as  facts  from  the  evi- 
dence that  the  plaintiff  and  bis  Joint  con- 
tractor, by  their  servants  and  employes,  did 
the  acts  complained  of  causing  the  injuries, 
and  that  these  acts  constituted  negligence  for 
which  the  plaintiff  was  liable,  and  he  there- 
upon gave  the  Judgment  under  review. 

The  rule  is  well  settled,  and  is  not  disput- 
ed hi  this  case,  that  this  court  will  not  review 
the  decisions  of  the  court  below  on  questions 
of  fact  South  Brunswick  v.  Cranbury,  52 
N.  J.  Law,  298, 19  Atl.  787.  It  can  only  look 
to  see  if  there  was  legal  evidence  before  the 
court  below  upon  which  its  Judgment  might 
be  based.  It  will  not  reverse,  though  the 
evidence  might  lead  this  court  to  a  difCerent 
condualon.  Brunswick  v.  Cranbury,  ubl  su- 
pra; Brown  v.  Ramsay,  29  N.  J.  Law,  117; 
Jeffrey  v.  Owen,  41  N.  J.  Law,  260;  Mon. 
Park  Ass'n  v.  Warren,  55  N.  J.  Law,  598,  27 
Atl.  932;  Jersey  City  v.  Tallman,  60  N.  J. 
Law,  239,  37  Atl.  1026. 

But  it  Is  contended  for  the  plaintiff  in  cer- 
tiorari that  there  is  no  evidence  of  such  legal 
force  and  verity  that  It  should  be  held  suffi- 
cient to  Justify  the  Judgment  under  the  rule 
as  cited.  It  is  true  that  there  is  no  direct 
proof  as  to  how,  when,  or  by  whom  the  cut- 
ting of  the  cable  was  done;  the  evidence  on 
these  points  is  largely  circumstantial  in  char- 
acter. We  have  examined  the  evidence  on 
both  sides  with  great  care,  as  we  have  also 
the  discussions  of  it  in  the  briefs  of  counsel. 
We  deem  it  unnecessary  to  discuss  the  evi- 
dence in  detail  In  the  opinion.  As  a  result 
of  our  ezaminatio'n,  we  have  reached  the  con- 
clusion that  there  was  sufficient  evidence, 
under  the  rule  herein  stated,  to  support  the 
findings  of  fact  and  the  Judgment  based 
thereon  of  the  court  below. 

The  result  is.  ttiat  the  Judgment  below  is 
affirmed,  with  costs. 


ATLANTIC  CITY  v.  DEHN  (two  cases). 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

OMKIBUS  DRIVER-COMMON  CARRIER. 
1.  Proof  that  a  person  was  the  driver  of  a 
"licen.sed  bus"  in  a  city  does  not  ahow  him  to 
have  been  a  common  carrier,  and  thus  legally 
bound  to  carry  passengers. 

Albert  Dehn  was  convicted  of  two  viola- 
tions of  an  ordinance  of  Atlantic  City,  and 
brings  certiorari.    Conviction  set  aside. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GARRETSON.  JJ. 

U.  G.  Styron,  for  plaintiff  In  certiorari. 
Harry  Wooton,  for  defendant  in  certiorari. 

PER  CL'RIAM.  These  two  cases  were  ar- 
gued together.    In  the  first  case,  which  was 


No.  lll(Arsith$  list,  there  was  a  conviction 
under  vve  beeapce  for  refusing  to  carry  pas- 
senge^Mhase  oM  'are.  The  testimony  falls  to 
show  tltis,  betyiqisecutor  was  one  of  the  class 
namediiiot'B  f^t^inance,  namely,  that  he  waa 
In  the  kpy&tqp  of  driving  an  omnibus  for 
tare.    H^Mir  have  been  in  private  employ. 

In  No.  il2  there  is  a  conviction  tor  re- 
fusing to  carry  a  passenger.  The  proof  is 
that  the  plaintiff  in  error  was  the  driver  of 
a  "licensed  bus."  There  is  nothing  in  the 
proofs  to  show  that  this  compelled  him  to 
be  a  common  carrier. 

In  each  case  the  conviction  is  set  aside. 


KLAUS  V.  MAYOR,  ETTC,  OP  JERSEY 
CITY. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

CHANOB    OF   STREET    GRADE!— DAMAGES- 
LACHES. 

1.  When  a  city  is  about  to  change  the  grade 
of  a  street  on  which  a  building  stands,  the  fact 
that  the  owner  of  the  building  secures  such  a 
modification  of  the  proposed  change  as  will  re- 
sult in  less  injury  to  him  does  not  bar  his 
right  to  damages  for  the  change  actually  made. 

2.  Under  the  circumstances  of  this  case  the 
relator's  right  to  relief  is  not  barred  by  laches. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  relation  of 
Henry  Klaus,  for  writ  of  mandamus  to  the 
mayor  and  aldermen  of  the  city  of  Jersey 
City.    Writ  to  issue. 

Argued  November  term,  1902,  before  HEN- 
DRICKSON  and  DIXON,  JJ. 

Bedle,  Edwards  &  Lawrence,  for  relator 
John  W.  Queen,  for  defendants. 

DIXON,  J.  Under  an  agreement  with  the 
Erie  Railroad  C!ompany  Jersey  City  lowered 
the  grade  of  Grove  street  at  its  intersection 
with  Eleventh  street,  on  the  corner  of  which 
a  building  of  the  relator  stood.  The  wort 
was  done  in  the  summer  of  1899,  and  re 
suited,  the  relator  claims,  in  damage  to  his 
property  and  the  property  of  adjoining  own- 
era.  He  therefore  asks  for  a  mandamus  to 
compel  the  city  authorities  to  have  a  proper 
award  made  for  the  damages  so  caused.  The 
city  resists  the  application  on  the  ground 
that  the  relator  assented  to  the  change,  and 
also  has  been  guilty  of  laches  in  pursuing  bit 
remedy. 

What  the  relator  assented  to,  as  shown  b] 
the  evidence,  was  a  modification  of  the  pro- 
posed change,  which  he  thought  would  re- 
sult in  less  damage  to  his  property;  but  It 
does  not  appear  that  he  assented  to  forego 
his  right  to  compensation  for  whatever  dam- 
age the  modified  change  would  .cause. 

On  the  question  of  laches,  the  case  8how^ 
that  on  June  6,  1899,  the  board  of  street  an^ 
water  commissioners  referred  the  matter  to 
the  commissioners  of  assessments  to  as- 
certain the  damages  and  benefits  resulting 
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from  the  change  of  grade,  and  that  the  pres- 
ent proceeding  was  Instituted  in  May,  1002. 
Evidently,  during  a  part  of  the  Interval,  the 
relator  was  justified  In  expecting  that  the 
commissioners  of  assessments  would  proceed 
to  perform  the  duty  thus  devolved  upon 
them,  and  It  does  not  appear  that  during  the 
residue  of  the  interval,  or  Indeed  at  any 
time,  anything  occurred  which  would  change 
the  situation  to  the  detriment  either  of  the 
city  or  of  property  owners.  Under  these  cir- 
cumstances we  think  the  delay  should  not 
bar  relief. 

These  objections  being  put  aside,  the  case 
Is  governed  by  Clark  v.  The  City  of  Eliza- 
beth, 61  N.  J.  Law,  565,  40  Atl.  616,  737, 
and  a  peremptory  mandamns .  should  be  Is- 
sued. 


DAUM  T.  NORTH  JBRSBT  ST.  RT.  GO. 

(Supreme  Court  of  New  Jetvey.     Feb.  24, 
1903.) 

BTREET  RAILWAYS— INJT7RT  TO  LABORER  IN 
STREET— NEOUOBNCB— CONTRIBUTORY  NEQ- 
LIQBNCE— EVIDENCE— QUESTION  FOR  JURY- 
WITNESS— IMPEACHUBNT. 

1.  Plaintiff,  engaged  in  work  on  the  public 
■tn>et  which  necessitated  bis  kneeling  on  de- 
fendant's track  to  hand  boards  down  into  a 
trench,  was  injnred  by  defendant's  car,  which 
came  upon  him,  without  warning,  contrary  to 
the  usual  custom,  which  was  for  those  in 
charge  of  the  car  to  ring  a  gong  when  ap- 
proaching the  point  where  plaintiff  was  at 
work.  Plaintiff  looked  before  kneeling,  and 
there  was  no  car  in  sight.  He  did  not  look 
again,  and  the  car  came  around  the  curve,  250 
feet  distant,  about  a  minute  later,  and  stmck 
bim.  Held,  assuming  that  the  company  was 
under  no  dnty  to  give  a  warning  of  the  ap- 
proach of  the  car,  whether  it  was  negligent  in 
failing  to  do  so,  having  once  assumed  such 
dnty.  was  a  question  for  the  jury. 

2.  Wliether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  in  failing  to  look  repeat- 
edly for  approaching  cars,  was  a  question  for 
the  jury. 

3.  In  an  action  against  a  street  railway  for 
injuries  to  a  person  working  in  the  street,  the 
absence  of  proof  that  plaintiff's  employer  had  a 
right  to  prosecute  any  work  on  the  street  does 
not  justify  the  conclusion  that  plaintiff  was  a 
trespasser  as  to  defendant,  there  being  nothing 
in  the  record  to  show  that  the  presence  of  de- 
fendant's tracks  in  the  street  was  authorized. 

4.  There  is  no  presumption  that  the  prosecu- 
tion of  a  work  by  a  corporation  in  the  public 
streets  is  unauthorised  and  its  employes  tres- 
passers. 

5.  In  an  action  against  a  street  railway  for 

Sersonal  injaries,  one  of  plaintiff's  witnesses 
aving  testified  on  cross-examination  that  he 
had  once  been  injnred  by  one  of  defendant's 
cars,  a  question,  "Did  you  present  any  claim  to 
the  company?"  was  properly  excluded. 

6.  A  question  asked  the  motorman,  "Do  you 
know  whether  [plaintiff]  saw  you?"  was  prop- 
erly excluded. 

7.  A  written  statpmeut,  signed  by  one  of 
plaintiff's  witnesses,  offered  for  the  purpose  of 
impeariung  his  testimony,  no  foundation  having 
been  laid,  was  properly  excluded. 

Error  to  court  of  common  pleas,  Hudson 
connty. 

Action  by  John  F.  Daum  against  North 
Jersey  Street  Railway  Company.    From  a 


judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Argued  November  term,  1902,  before  QTTM- 
MERB,  C.  J.,  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  for 
plaintiff  In  error.  Simpson  &  Llllis,  for  de- 
fendant In  error. 

OUMMERE,  C.  J.  This  action  was  brought 
to  recover  for  personal  injury  received  by  the 
plaintiff  under  the  following  circumstances: 
He  was  an  employ6  of  the  Hudson  County 
Gas  Company,  which  at  the  time  when  he 
received  his  injury  was  engaged  in  laying  a 
gas  main  through  Summit  avenue,  in  the 
city  of  Jersey  City.  For  the  purpose  of  lay- 
ing the  main  the  company  bad  opened  a 
trench  In  the  street,  about  four  feet  wide, 
between  the  westerly  curb  line  and  the  tracks 
of  the  defendant  company,  the  east  line  of 
the  trench  being  about  three  feet  distant 
from  the  nearest  rail  of  the  car  track.  The 
duty  of  the  plaintiff  was  to  carry  pieces  of 
lumber  from  a  point  where  it  was  piled  to 
the  trench,  and  there  deliver  it  to  other  em- 
ployes, who  were  at  work  in  the  trench,  and 
who  used  the  lumber  for  the  purpose  of 
blocking  up  the  gas  main  In  order  to  keep  it 
level.  It  was  while  engaged  in  doing  this 
work  that  he  received  the  injury  on  account 
of  which  the  suit  was  brought  The  evidence 
produced  by  the  plaintiff  shows  that  for  the 
purpose  of  delivering  these  pieces  of  timber, 
or  braces,  to  his  fellow  workmen,  he  went 
upon  that  part  of  the  street  between  the 
trench  and  the  car  track,  and  knelt  down 
there  with  his  back  to  the  tracks,  and  with 
one  of  his  feet  upon  or  over  the  nearest 
rail,  and  that,  while  engaged  in  handing  the 
braces  to  the  men  in  the  trench,  one  of  the 
cars  of  the  defendant  company  came  by  and 
ran  over  his  foot.  It  further  appeared  that 
the  plaintiff,  when  he  knelt  down,  looked  in 
the  direction  from  which  the  car  approached, 
and  that  at  that  time  there  was  no  car  In 
sight;  that  he  did  not  look  again  before  the 
accident  happened;  that  the  accident  oc- 
curred about  a  minute  after  he  knelt  down; 
that  the  car  came  Into  Summit  avenue  at 
"Five  Points,"  which  was  about  250  feet  dis- 
tant from  the  point  where  the  plaintiff  was 
kneeling;  that  no  warning  was  given  of  the 
approach  of  the  car,  either  by  the  ringing  of 
a  gong  or  otherwise;  and  that  it  was  the 
custom  of  those  of  the  defendant  company's 
employ<^s  who  were  operating  these  cars  to 
ring  a  gong  when  approaching  the  point 
where  the  gas  company's  servants  were  at 
work. 

At  the  close  of  the  plaintiflrs  case  there 
was  a  motion  to  nonsuit,  upon  the  ground 
that  no  negligence  was  shown  on  the  part  of 
the  defendant  company  or  its  employes,  and 
npon  the  further  ground  that  it  affirmatively 
appeared  that  the  plaintiff  contributed  by 
bis  own  negligence  to  the  injury  which  he 
received.    This  motion  was  refused  by  the 
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trial  Judge,  and  the  first  aaslgnment  of  error 
Is  directed  to  this  refusal. 

AsBuming,  but  not  admitting,  tbat  It  can- 
not be  said,  as  a  matter  of  law,  that  It  is  the 
duty  of  a  street  railway  company  to  give 
notice  to  persons  working  in  a  public  high- 
way, in  dangerous  proximity  to  Its  tracks,  of 
the  approach  of  its  cars,  It  Is  at  least  a  ques- 
tion for  the  Jury,  and  not  the  court,  whether, 
when  the  company  assumes  such  a  duty.  Its 
failure  to  perform  it  In  a  given  instance  is 
not  negligence.  And  that  was  the  situation 
in  the  case  before  us.  As  has  already  been 
stated,  it  was  the  custom  of  the  defendant's 
employes,  who  were  operating  Its  cars,  to 
ring  a  gong  when  approaching  the  place 
where  the  servants  of  the  gas  company  were 
at  work.  It  is  further  contended,  on  the 
point  that  no  negligence  was  shown  on  the 
part  of  the  defendant  or  Its  employes,  that, 
BO  far  as  the  proofs  showed,  the  gas  company 
was  prosecuting  Its  work  in  the  public  street 
without  right,  and  that  consequently  the 
plaintifC  was  a  trespasser  on  the  track  of  the 
defendant.  But  If  absence  of  proof  on  the 
subject  Justlfles  the  conclusion  that  the  gas 
company  was  without  authority  to  do  the 
work  In  which  It  was  engaged,  it  must  also 
b'e  concluded  that  the  presence  of  the  de- 
fendant's tracks  in  the  street  was  unauthor- 
ized, for  there  is  an  entire  absence  of  proof 
on  that  subject  also.  Consequently,  notwith- 
standing the  unwarranted  action  of  the  gas 
company  (if  It  was  such),  the  plaintiff  was 
not  a  trespasser  so  far  as  the  defendant  com- 
pany was  concerned. 

But  we  do  not  consider  that  want  of  proof 
on  the  subject  Justifies  the  conclusion  that 
the  gas  company  and  its  employes  were  not 
lawfully  prosecuting  the  work  in  which  they 
were  engaged.  In  the  absence  of  proof,  there 
is  no  presumption  either  in  favor  of  or 
against  such  a  conclusion.  There  being  no 
evidence  that  the  plalntlfC  was  a  trespasser 
upon  the  traek  of  the  defendant  company,  it 
was  not  entitled  to  have  its  responsibility  to 
him  limited  to  injuries  which  were  willfully 
inflicted. 

We  conclude,  therefore,  that  it  could  not 
have  been  said,  as  a  matter  of  law,  at  the 
close  of  the  plaintiff's  case,  that  there  was  no 
evidence  upon  which  the  negligence  of  the 
defendant  company  could  have  been  predi- 
cated. 

Nor  do  we  think,  as  the  case  then  stood, 
that  the  trial  Judge  would  have  been  Justified 
in  taking  it  from  the  Jury  upon  the  ground 
that  contributory  negligence  on  the  part  of 
the  plaintiff  had  been  conclusively  shown. 
Although  be  was  bound  to  use  reasonable 
care  for  bis  own  safety,  this  did  not  require 
him  to  look  continuously  for  the  approach  of 
a  car.  To  have  done  this  would  have  made 
it  impossible  for  him  to  perform  his  work. 
He  knew  that  he  was  in  a  place  where  he 
was  safe,  except  when  a  car  was  passing. 
He  knew,  too,  that  it  was  the  custom,  when 
a  car  was  approaching,  for  the  motorman  to 


ring  his  gong  as  a  warning,  and  he  had  a 
right  to  expect  that  this  warning  would  be 
given  to  him.  Having  looked,  when  he  knelt 
down  near  the  track,  for  the  purpose  of  as- 
certaining whether  a  car  was  approaching. 
It  was  a  question  for  the  Jury  to  determine 
whether  it  was  negligent  in  him,  under  the 
existing  circumstances,  not  to  make  another 
observation  during  the  minute  which  elapsed 
before  the  accident  occturred.  Harmer  ▼. 
Reed  Apartment,  etc.,  Co.  (N.  J.  Brr.  &  App.) 
63  Ati.  402. 

The  second  assignment  of  error  is  directed 
at  the  action  of  the  trial  court  in  overruling 
a  question  asked  of  one  of  the  plaintiff's  wit- 
nesses upon  cross-examination.  The  wit- 
ness, having  stated  that  he  himself  had  on 
one  occasion  been  Injured  by  one  of  the  de- 
fendant company's  trolley  cars,  was  asked, 
"Did  you  present  any  claim,  to  the  com- 
pany?" and,  on  objection  being  made,  the 
question  was  overruled.  It  seems  manifest 
that  this  question  was  immaterial.  The  con- 
tention is  that  It  called  for  an  answer  which 
would  have  shown  bias  on  the  part  of  the 
witness,  thereby  affecting  his  credibility. 
But  the  mere  fact  that  he  did  or  did  not 
present  a  claim  to  the  company  could  not 
have  had  any  such  effect  If  the  witness 
had  presented  a  dalm,  and  his  claim  had 
been  refused  recognition,  this  fact  might  have 
tended  to  show  bias;  but  the  question'  asked 
did  not  call  for  the  disclosure  of  any  sncb 
fact.    It  was  properly  overruled. 

The  defendant  produced  as  a  witness  the 
motorman  who  was  operating  the  car  wlilch 
ran  over  the  plaintiff.  He  testlfled  that,  as 
the  car  approached  the  point  where  the  ae- 
cldent  hftppened,  the  plaintiff  was  facing 
him,  and  appeared  to  him  to  see  the  car.  He 
was  then  asked  by  the  defendant's  counsel 
this  question:  "As  you  came  along,  do  you 
know  whether  this  man  Daum  [the  plahitUf] 
saw  you?"  This  question  was  overruled  on 
the  ground  that  the  witness  could  not  know 
whether  the  plaintiff  saw  him,  and  this  rul- 
ing is  the  ground  of  the  third  assignment  of 
error.  The  trial  Judge  properly  excluded  this 
question.  The  witness  had  already  testified 
that  the  plaintiff  appeared  to  him  to  see  the 
car,  and  this  was  the  limit  to  which  he  could 
truthfully  go  in  his  testimony.  He  could  not 
know,  absolutely,  whether  the  plaintiff  did 
or  did  not  see  the  car. 

The  fourth  assignment  of  error,  and  the 
last  which  Is  argued  on  behalf  of  the  defend- 
ant company.  Is  directed  at  the  ruling  of  the 
trial  Judge  in  excluding  a  written  statement, 
signed  by  one  of  the  plaintiff's  witnesses, 
with  his  mark.  The  statement  was  offered 
for  the  purpose  of  Impeaching  the  witness, 
the  facts  set  forth  therein  being  said  to  be 
contradictory  of  evidence  given  by  him  on 
the  witness  stand.  But  In  order  to  make  It 
competent,  for  the  purpose  fpr  which  It  was 
offered,  it  was  necessary  for  the  plaintiff  in 
error  to  have  first  inquired  of  the  witness 
whether  he  had  not  made  a  statement,  set- 
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ting  forth  tbe  facts  which  vrere  contained  In 
it,  and  this  -was  not  done. '  Neither  was  It 
shown  that  the  witness  had  any  knowledge 
of  what  the  statement  contained  when  he 
signed  it.  It  was  not  written  by  him,  he 
was  nnable  to  read,  and  it  does  not  appear 
that  It  was  read  oyer  to  him.  The  state- 
ment was  properly  excluded. 

The  assignments  of  error  relied  npon  by 
plaintiff  in  error  being  without  substance, 
the  Jndgment  under  review  should  be  af- 
firmed. 


CALIiAOHAN  t.  LAKE  HOPATCONG  lOB 
CO. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

INJURT  TO  BON— ACTION  BT  FATHER. 

1.  Where  a  son,  who  stands  in  the  relation  of 
a  servant  to  his  father,  is  disabled  by  the  tor- 
tious act  of  another,  the  father  may  maintain 
an  action  per  quod  Bervitinm  amiait  against 
the  tort  feasor,  and  therein  recover  the  dam- 
ages sustained  by  him  during  the  son's  lifetime, 
notwithstanding  that  in  consequence  of  the 
same  tortious  act  the  son  dies  at  a  later  time. 

(Syllabus  by  the  Court.) 

Action  by  PIilllp  G.  Callaghan  against  the 
Lake  Hopatcong  Ice  Company.  Demurrer  to 
declaration.    Overruled. 

Argued  November  term,  1902,  before  GUM- 
MEHE,  C.  J.,  and  VAN  8XCKEL,  FOET, 
and  PITNEY,  JJ. 

B.  W.  Endicott,  for  plaintUT.  CoUe  &  Duf- 
field,  for  defendant. 

PITNEY,  J.  This  is  an  action  of  tort,  and 
In  the  declaration  the  plaintiff  is  described 
as  "PhlUp  G.  Callaghan,  the  father  of  WU- 
Uam  H.  Callaghan,  a  minor,  deceased."  There 
Is  no  averment  that  the  plaintiff  has  letters 
of  administration  ux>on  the  estate  of  his  son. 
The  declaration  sets  forth  that  the  defend- 
ant employed  the  said  William  H.  Callaghan 
to  work  ta  and  about  a  certain  icehouse  and 
tbe  structures  connected  therewith,  for  hire, 
paid  by  the  defendant  to  the  said  William 
H.  Callaghan,  and  that  by  reason  of  the  neg- 
ligence of  tbe  defendant  in  and  about  the 
construction  and  operation  of  the  machinery 
and  appliances  of  said  icehouse  the  said  Wil- 
liam EL  Callaghan  received  certain  personal 
iajtules,  from  which  be  afterwards  died;  that 
at  the  time  of  his  death  he  was  a  minor, 
under  the  age  of  21  years,  and  that  tbe 
plalnUff  is  the  father  of  the  said  WlUiam  H. 
Callaghan,  and  by  reason  of  the  premises 
was  forced  to  expend,  and  did  necessarily 
expend,  certain  moneys  for  medical  attend- 
ance upon  the  son  between  the  time  of  bis 
Injury  and  the  time  of  his  death,  and  certain 
other  moneys  in  and  about  the  burial  of  the 
son;  and  that  as  the  father  of  the  said  Wil- 
liam H.  Callaghan  the  plaintiff  has  been  de- 
prived of  his  services  from  the  date  of  his 
injury  until  the  time  when  he  would  have 
attained  tbe  age  of  21  years,  and  has  sus- 


tained great  damage,  etc.;  whereby,  and  by 
force  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  the  plain- 
tiff, who  is  the  father  of  the  said  William 
H.  Callaghan,  to  demand  and  have  of  and 
from  the  defendant  the  several  sums  above 
demanded,  etc. 

To  this  declaration  a  general  demurrer  baa 
been  interposed,  on  the  'ground  that  no  ac- 
tion can  t>e  maintained  for  the  recovery  of 
damages  by  reason  of  tbe  tortious  killing  of 
a  human  being,  excepting  only  tbe  action 
that  Is  permitted  by  statute  to  be  brought 
by  tbe  administrator  for  the  l)enefit  of  the 
widow  and  next  of  kin.  Gen.  St.  p.  1188, 
a  10-12.  It  Is  entirely  settled  that,  except 
for  the  statute,  no  civil  action  lies  for  the 
damage  caused  by  the  death  of  a  human 
being.  G  rosso  v.  Delaware,  etc.,  B.  Co.,  60 
N.  J.  Law,  317,  13  Ati.  233;  Myers  v.  Hol- 
bom,  58  N.  J.  Law.  103,  33  Att.  389,  30  L. 
R.  A.  345,  55  Am.  St.  Rep.  806;  Fitzbenry 
T.  Consolidated  Traction  Co.,  63  N.  J.  Law, 
142,  42  Atl.  416.  But  in  the  present  declara- 
tion there  is  no  claim  for  compensation  by 
reason  of  the  death  of  tbe  plaintiff's  son.  It 
appears  that  death  did  not  result  instantly 
from  the  injury  sustained,  as  In  the  Grosso 
Case;  but,  on  the  contrary,  that  tbe  plain- 
tiff's son  lived  for  some  time  after  he  was 
hurt.  The  claim  is  (a)  for  the  cost  of  medical 
attendance  during  his  life;  (b)  for  tbe  burial 
expenses;  and  (c)  for  the  loss  of  the  serv- 
ices of  the  son  from  the  date  of  the  injury 
until  the  time  when  he  would  have  attained 
the  age  of  21  years. 

For  the  burial  expenses  it  is  plain  there 
can  be  no  recovery.  They  could  not  be  re- 
covered even  by  the  personal  representative. 
Consolidated  Traction  Co.  v.  Hone,  60  N.  J. 
Law,  444,  38  Ati.  759. 

As  to  the  loss  of  services,  we  are  of  opin- 
ion that  a  father  may  recover  these.  If  a  son 
who  stands  to  him  in  the  relation  of  a  serv- 
ant is  disabled  by  reason  of  the  tortious  act 
of  another,  notwithstanding  that  in  conse- 
quence of  the  same  act  the  son  dies  at  a 
later  time.  The  damages,  however,  must,  of 
course,  be  confined  to  the  period  of  the  son'i 
life,  and  will  not  extend  to  his  expected 
majority,  if  death  sooner  occurred.  Tbe  ac- 
tion for  damages,  per  quod  serviUum  amlsit, 
pertains  to  tbe  relation  of  master  and  serv- 
ant, and  not  to  the  mere  relation  of  parent 
and  child.  Coon  v.  Moffet,  3  N.  J.  Law,  583, 
4  Am.  Dec.  392;  Van  Horn  v.  Freeman,  6 
N.  J.  Law,  322:  Sutton  v.  Huffman,  32  N. 
J.  Law,  58;  Ogborn  v.  Francis,  44  N.  J. 
Law,  441,  43  Am.  Itep.  394.  In  an  action 
tried  before  Lord  Ellenborough  In  1808,  where 
a  part  of  the  damages  claimed  by  a  husband 
was  for  tbe  loss  of  consortium  of  his  wife, 
who  was  injured  through  defendant's  negli- 
gence, and  died  from  her  injuries  about.one 
month  later,  the  learned  Judge  instructed  the 
Jury  to  limit  these  damages  to  the  period  that 
intervened  between  the  time  of  the  accident 
and  the  time  of  the  wife's  death.    Baker  v. 
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Bolton,  1  Oampb.  N.  P.  483.  In  20  Am.  & 
Bng.  Encyc.  Law  (2d  Bd.)  tit  "Master  & 
Servant,"  p.  184,  the  rule  1b  thus  expressed: 
"In  case  the  servant  dies  shortly  after  the 
Infliction  of  the  Injury,  the  right  of  the  mas- 
ter to  recover  Is  limited  to  the  loss  of  serv- 
ices sustained  between  the  time  of  the  ac- 
cident and  the  death  of  the  servant" 

With  reapect  to  the  expenses  alleged  in 
this  declaration  to  have  been  necessarily  In- 
curred for  medical  attendance  upon  the  In- 
jured son,  we  see  no  reason  why  they  may 
not  be  recovered,  If  the  relationship  of  mas- 
ter and  servant  existed,  notwithstanding  the 
doubt  intimated  on  this  point  in  Hall  v.  Hol- 
lander, 4  Bam.  &  Ores.  660.  In  actions  for 
seduction  of  a  daughter  and  servant,  the 
lylng-ln  expenses  are  commonly  allowed  to 
be  recovered.    2  Chltt.  Plead.  643,  and  note. 

The  declaration  before  us  shows  that  the 
party  Injured  was  the  plaintiffs  minor  child, 
and  that  by  reason  of  the  hurts  sustained 
through  defendant's  negligence  the  plaintiff 
has  been  deprived,  during  some  period,  of 
the  son's  services.  The  right  of  the  father 
to  the  son's' services  is  to  be  presumed  from 
the  minority  of  the  latter,  unless  emancipa- 
tion appears.  Van  Horn  v.  E'reeman,  6  N. 
.T.  Law,  322;  Nolce  v.  Brown,  89  N.  J.  Law, 
5(19.  Although  the  declaration  shows  that  at 
the  very  time  of  the  occurrence  In  question 
the  son  was  in  the  employ  of  the  defendant 
for  hire  paid  by  the  defendant  to  the  son  in 
that  behalf.  It  does  not  follow  that  the  son 
had  been  emancipated.  The  employment  un- 
der the  defendant  may  have  been  for  a  lim- 
ited time  and  purpose. 

The  plaintiff  Is  entitled  to  Judgment  on  the 
demurrer. 


ELLIOTT  et  al.  v.  MOKBLAND. 

<Snpreme  Conrt  of  New  Jersey.    Feb.  24, 
1903.) 

NOTB— INDORSBMBNT— SURETTSHIP-GROSS- 
EXAHINATION. 

1.  The  slgnatnre  of  a  third  party  on  the  back 
of  a  promissory  note,  before  it  was  put  in  cir- 
culation by  the  maker,  neither  expressed  nor 
Implied  any  contract,  but  a  contract  might  be 
shown  by  evidence. 

2.  The  evidence  in  this  case  is  not  snfflcleut 
to  show  a  contract  of  suretyship. 

3.  When  a  party  produces  in  evidence  his 
books  of  original  entry,  the  defendant  is  enti- 
tled to  cross-examine  him  as  a  party  as  to  the 
entries  therein  without  any  snbpcena  dncea 
tecum  for  that  purpose. 

(Syllabus  by  the  Oonrt) 

Certiorari  to  district  court 

Action  by  Avery  M.  Elliott  and  others 
against  Johanna  Moreland.  Judgment  for 
plaintiffs,  and  defendant  brings  certiorari. 
Reversed. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GARRETSON,  JJ. 

George  P.  Rust,  for  prosecutor.  Addison  P. 
Rosenkrans,  for  respondents. 


GARRETSON.  J.  The  plaintiffs  brought 
suit  to  recover  the  amount  due  on  a  promis- 
sory note  made  by  Moreland  Bros,  to  the  order 
of  Elliott  Broa  &  Co.,  the  plaintiffs,  and  in- 
dorsed by  Johanna  Moreland,  one  of  the  de- 
fendants. The  suit  is  against  John  Moreland 
and  Leonard  Moreland,  partners  as  Moreland 
Bros.,  and  Johanna  Moreland,  who  is  a  mar- 
ried woman.  John  and  Leonard  Moreland 
baring  been  adjudicated  involuntary  bank- 
rupts, the  action  was  dismissed  as  to  them, 
and  judgment  rendered  against  Johanna  More- 
land  for  the  amount  of  the  note.  This  Judg- 
ment she  seeks  to  have  reversed. 

The  note  arose  under  the  following  circum- 
stances: The  firm  of  Moreland  Bros,  was  in- 
debted to  tbe  plaintiffs  for  paints  and  mate- 
rials delivered  to  them  between  July  12  and 
October  18,  1901,  and  made  this  note  to  pay 
the  bill.  Johanna  Moreland  Indorsed  the  note 
before  ItB  delivery  under  the  following  cir- 
cumstances: The  note  was  made  and  sign- 
ed by  Moreland  Bros.,  and  tendered  to  the 
plaintiffs,  who  refused  to  accept  it  without 
"additional  security."  One  of  the  Moreland 
Bros,  thereupon  took  the  note  to  his  mother, 
the  defendant  Johanna  Moreland,  and  told  her 
to  sign  it,  with  which  command  she  complied, 
and  the  note  was  then  again  tendered  to  the 
plaintiffs,  who  further  asked  for  and  obtained 
a  certificate  signed  by  Johanna  Moreland  that 
the  note  In  question  was  a  genuine  business 
note,  given  for  value  received,  and  that  there 
is  no  defense  to  the  same  either  In  law  or  eq- 
uity. The  note  was  Irregularly  indorsed  by  a 
married  woman  before  its  acceptance  by  the 
payee.  In  Building  Society  v.  Leeds,  60  N. 
J.  Law,  899,  18  Atl.  82,  6  L.  R.  A.  353,  It  was 
held  that  the  signing  of  a  nonnegotlable  note 
by  a  third  party  while  such  note  Is  In  the 
bands  of  the  maker  of  It  does  not,  when  pass- 
ed to  the  payee,  import  per  se  any,  contract 
on  which  a  suit  will  He,  and  that  the  produc- 
tion of  such  a  note  without  proof  other  than 
Itself  will  not  sustain  an  action  against  such 
Indorser.  Chaddock  v.  Vanness,  35  N.  J. 
Law,  517,  10  Am.  Rep.  256,  holds  that  the 
signature  of  a  third  person  on  the  back  of  a 
negotiable  note  before  It  was  put  In  circula- 
tion by  the  maker  neither  expressed  nor  Im- 
plied by  its  own  Intrinsic  signlflcatlon  any  con- 
tract whatever  on  the  part  of  such  indorser. 
Parol  evidence  was  held  to  be  admissible  to 
show  what  the  agreement  between  the  parties 
was. 

The  plaintiffs  In  this  case  claim  that  Johan- 
na Moreland  signed  the  note  as  surety,  and 
to  prove  the  contract  of  snretyship  rely  upon 
two  circumstanced:  First  the  making  of  the 
certificate  above  mentioned;  second,  that  some 
of  tbe  items  of  tbe  bill  which  the  note  was 
given  to  pay  went  Into  the  construction  of  a 
house  belonging  to  her,  and  that  by  accepting 
the  note  the  payees  postponed  payment  for 
these  Items  for  so  long  a  time  that  they  lost 
their  right  to  file  a  lien  Claim  for  them  upon 
her  building.  As  to  both  of  these  circumstan- 
ces there  Is  not  a  word  of  testimony  to  show 
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that  by  them,  or  by  reason  of  them,  the  In- 
dorser  bitended  to  enter  Into  a  contract  of 
suretyship.  The  certificate  Is  a  true  statement 
of  the  attitude  of  the  makers  of  the  note  to- 
wards the  payees,  and,  as  to  the  loss  of  the 
right  to  flie  a  Hen  claim,  the  note  was  for  a 
bni  of  goods  that  had  already  been  furnished 
to  the  makers,  and  was  owed  for  by  them. 
No  portion  of  It  was  due  by  the  Indorser.  No 
consideration  moved  to  her. 

The  plalntlfF  being  a  married  woman,  no 
contract  of  suretyship  would  be  binding  upon 
her  unless  it  appeared  that  she  obtained  some- 
thing of  yalue  for  her  own  use  or  for  the 
use,  benefit,  or  advantage  of  her  separate  es- 
tate. Gen.  St.  p.  2017,  {  26.  While  the  judge 
below  found  as  a  fact  that  some  of  the  items 
of  the  bm  went  Into  the  indorser's  building, 
yet  she  nowhere  admitted  this  fact,  and  in 
truth  disputed  it,  so  that  the  finding  of  this 
fact  could  not  be  evidence  to  prove  that  be- 
cause of  it  she  agreed  to  become  surety  on  the 
note. 

The  Judge  also  certifies  that  on  the  trial  the 
plaintiffs  never  had  any  conversations  with 
the  indorser  in  r^rard  to  signing  the  note  and 
the  certificate.  There  is  not  snfllclent  evi- 
dence to  prove  that  the  Indorser  entered  into 
any  contract  of  suretyship. 

The  plaintiffs  having  contended  that  some 
of  the  items  of  the  bill  for  which  the  note 
was  given  went  Into  a  house  of  the  defend- 
ant's, for  which  a  Hen  could  be  had,  and  tliat 
thereby  a  special  consideration  arose  to  tier, 
she  should  have  been  allowed  to  cross-exam- 
ine the  plaintiff  as  a  party  as  to  the  entries  In 
bis  book  of  original  entry  without  any  sub- 
poena duces  tecum  for  the  purpose.  This  was 
denied  to  the  defendant.  In  this  there  was 
also  error. 

The  Judgment  below  will  be  reversed,  with 
costs. 


FBENOH  et  al.  v.  SCHOONMAKBR. 

(Supreme  Court  of  New  Jersey.     Feb.  21, 
1903.) 

STATOTH  OF  FRAUDS— VERBAL  CONTRACT  FOR 
SALE  OF  DEBT. 

1.  A  verbal  contract,  whereby  defendant 
agreed  to  purchase  for  $845  a  claim,  held  by 
plaintiff'a  testator,  against  a  third  party,  on 
condition  that  testator  would  reduce  the  claim 
to  a  judgment,  to  be  assigned  by  him  to  de- 
fendant, is  within  the  sixth  section  of  the  stat- 
ute of  frauds  (2  Gen.  St  p.  1603),  which  de- 
clares that  a  contract  for  the  sale  of  goods, 
wares,  and  merchandise  for  the  price  of  $30 
and  upwards  shall  be  void  unless  m  writing. 

Action  by  Sarah  J.  French,  executrix,  and 
Theodore  F.  French  and  another,  executors, 
against  William  H.  Schoonmaker.  On  demur- 
rer to  declaration.    Judgment  for  demurrant 

This  action  Is  brought  to  recover  damages 
for  the  breach  of  a  contract,  which  is  thus 
set  out  In  the  plaintiffs'  declaration:     "The 

J'  L  Sm  Frauds,  Statute  of,  vol.  2S,  Cent  DIs. 
-    "• 

MA.— 15 


defendant  bargained  for  and  agreed  to  pur- 
chase from  Phineas  M.  French  [plalntifla' 
testator].  In  his  lifetime,  a  certain  dalm  of 
the  said  Phineas  M.  French  against  the  Plain- 
field  Poultry  Farm  Company,  amounting  to 
the  sum  of  $845.11,  with  Interest  thereon 
from  the  23d  day  of  September  1S99,  and  to 
pay  to  the  said  Phineas  M.  French  the 
amount  of  the  said  claim,  on  the  considera- 
tion that  he,  the  said  Phineas  M.  French, 
would  put  the  claim  in  judgment,  and  make 
an  assignment  of  the  said  Judgment,  when 
obtained,  to  him,  the  said  defendant;  and  the 
said  Phineas  M.  French,  at  the  special  in- 
stance and  request  of  the  said  defendant, 
then  and  there  agreed  to  sell  to  the  said  de- 
fendant the  said  claim  for  the  amount  of  the 
said  claim,  and  to  put  the  said  claim  in  Judg- 
ment, and  to  make  an  assignment  of  the  said 
Judgment,  when  obtained,  to  him,  the  said 
defendant."  It  is  expressly  alleged  in  the 
declaration  that  the  entire  agreement  sued 
upon  was  by  parol,  and  not  in  writing. 

Argued  November  term,  1902,  before  OUM- 
MERE,  C.  J.,  and  VAN  STCKBL,  FORT, 
and  PITNEY,  JJ. 

W.  S.  Angleman,  for  plaintias.  Craig  A 
Marsh,  for  defendant 

GUMMEBIS,  C.  J.  The  contract  sued  upon 
is  for  the  purchase  aad  sale  of  a  chose  in 
action,  a  debt  due  from  the  Plalnfield  Poul- 
try Farm  Company  to  the  plaintiffs'  testa- 
tor; and  the  ground  upon  which  the  demurrer 
Is  rested  Is  that  such  an  agreement  Is  invalid 
under  the  sixth  section  of  the  statute  of 
frauds  (2  Gen.  St  p.  1603),  which  declares 
that  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise  for  the  price  of  $30  and  up- 
wards shall  be  void  tmless  In  writing.  The 
question  whether  an  agreement  to  assign  a 
debt  due  to  the  assignor,  whether  it  be  a 
simple  contract  debt  or  a  debt  of  record.  Is 
a  contract  for  the  sale  of  goods,  wares,  and 
merchandise,  within  the  meaning  of  the  stat- 
ute, was  set  at  rest  in  tlils  state  by  the  deci- 
sion of  the  Court  of  Errors  and  Appeals  In 
the  case  of  Greenwood  v.  Law,  55  N.  J.  Law, 
168,  26  AO.  134,  19  L.  R.  A.  688.  In  that 
case  an  agreement  to  sell  and  asslgrn  a  bond 
and  mortgage  was  held  to  be  such  a  contract, 
and  the  ground  of  that  decision  is  thus  stated 
In  the  opinion:  "The  words  'goods,  wares, 
and  merchandise,'  In  the  sixth  section  of  the 
statute,  are  equivalent  to  the  term  "personal 
property,'  and  are  intended  to  Include  what- 
ever Is  not  embraced  by  the  words  'lands, 
tenements,  and  hereditaments'  In  the  preced- 
ing section."  The  fact  that  by  the  terms  of 
the  agreement  this  chose  in  action,  which 
was  a  simple  contract  debt  when  the  agree- 
ment was  made,  .was  to  be  transformed  into 
a  debt  of  record  before  being  assigned,  does 
not  change  the  transaction  from  a  sale  to  a 
contract  for  the  furnishing  of  work,  labor, 
and  materials  by  plaintiffs'  testator  to  the 
defendant.'     The   thing   contracted   f<M?— the 
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debt  due  from  the  Plalnfleld  Poultry  Farm 
Company  to  plaintiffs'  testator— was  in  exist- 
ence when  the  contract  was  made.  Assum- 
ing that  this  debt  was  "materials,"  and  tliat 
the  putting  of  it  into  Judgment  by  the  de- 
ceased was  "work  and  labor"  done  on  it  by 
him,  this  wwk  and  labor  was  done  by  him 
upon  his  own  property,  for  his  own  ben- 
efit, in  order  to  make  it  salable.  It  did  not 
transform  the  debt  into  a  different  entity. 
It  merely  made  an  alteration  In  its  form. 
The  thing  to  be  assigned  remained  after  Judg- 
ment what  It  was  before,  viz.,  a  debt  due 
from  the  poultry  company  to  the  deceased. 
The  mere  alteration  of  the  form  In  which 
the  debt  existed  did  not  operate  to  m^ke  the 
contract  an  agreement  for  work,  labor,  and 
materials.  Pawelskl  v.  Hargreaves,  47  N.  J. 
Law,  334,  336,  54  Am.  Rep.  162.  And  the 
Tory  wording  of  the  contract  shows  that  the 
parties  to  It  nndeistood  and  intended  that  it 
was  for  the  purchase  and  sale  of  a  chose  In 
action,  and  not  one  for  work  and  labor  to  be 
done  and  performed  and  materials  to  be  fur- 
nished by  the  plaintiffs'  testator  for  the  de- 
fendant By  that  contract  the  defendant,  on 
his  part,  "bargained  for  and  agreed  to  pur- 
chase from  the  said  Phlneas  M.  French  a 
certain  claim  of  the  said  Phlneas  M.  French 
against  the  Plainfield  Poultry  Farm  Com- 
pany," and  the  said  Phlneas  M.  French,  on 
bis  part,  "at  the  special  instance  and  request 
of  the  said  defendant,  agreed  to  sell  to  the 
said  defendant  the  said  claim." 

The  contract  sued  upon  being  within  the 
prohibition  of  the  statute,  the  demurrant  is 
nutitled  to  Judgment 


CONWAY  T.  VBZZETTI  «t  aL 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

NBOUQBNCB— FAILURE  TO   SECURE  DERRICK 
—INJURY  TO  BOT. 

1.  A  derrick,  fastened  by  a.  head  rope  to  the 
floor  beams  of  the  upper  story  of  a  building 
which  defendauts  were  constructing,  stood 
within  a  fence  inclosing  part  of  the  sidewalk 
adjoining  the  building.  From  the  head  of  the 
derrick  a  guy  rope  extended  downward,  and 
was  secured  to  a  barrel  filled  with  sand  stand- 
ing in  the  roadway  near  the  curb.  While 
plaintiff,  a  boy  seven  years  old,  was  seated  at 
or  near  the  edge  of  the  sidewalk,  within  two 
or  three  feet  of  the  guy  rope,  a  crowd  of  boys 
came  to  the  premises  after  the  workmen  had 
left,  and  hung  on  the  guy  rope,  swinging  the 
derrick.  Either  because  of  their  weight  or  be- 
cause of  the  cutting  of  the  head  rope  by  rub- 
bing against  a  beam,  it  broke,  and  the  derrick 
swung  over  into  the  street,  knocking  down  the 
fence,  and  injiuinR  plaintiff.  Held,  that  no 
negligence  on  defendants'  part  was  shown. 

Action  by  Walter  Conway,  an  infant,  who 
sues,  etc.,  against  Bernard  Vezzetti  and 
Charles  Vezzetti.  Verdict  for  plaintiff.  On 
rule  to  show  cause.    Rule  made  absolute. 

Argued  November  term,  1902,  before  GUM- 
MERH,  C.  J.,  and  VAN  STOKEL,  FORT, 
and  PITNEY,  JJ. 


Yoimg  &  Arrowsmitb,  for  plalntlfl.  Vre- 
denburgh.  Wall  &  Van  Winkle,  for  defend- 
ants. 

PER  CURIAM.  This  was  an  action  of 
tort,  and  resulted  in  a  verdict  for  the  plain- 
tiff. Defendants  were  building  contractors, 
engaged  in  constructing  a  building  in  Jersey 
City.  The  front  of  the  building  stood  on 
the  building  line  of  the  street  A  fence  in- 
closed a  part  of  the  sidewalk  about  six  feet 
wide  adjoining  the  building;  thence  tbe 
sidewalk  extended  about  nine  feet  to  tbe 
curb.  Within  the  fence,  leading  toward  the 
building,  was  a  derrick,  which  was  fastened 
to  tbe  floor  beams  of  an  upper  story  by  a 
tie  rope.  From  the  be^d  of  the  derrick  a 
gay  rope  extended  downward  and  outward 
to  the  street,  being  secured  to  a  barrel  or 
barrels  filled  with  sand  that  stood  In  the 
roadway  near  the  curb.  Plaintiff  was  a  boy 
seven  years  of  age,  and  at  the  time  of  his 
injury  was  seated  with  a  companion  upon  a 
pUe  of  lumber  at  or  near  the  edge  of  the 
sidewalk,  eating  candy.  He  was  within  two 
or  three  feet  of  the  guy  rope.  On  October 
25,  1901,  at>out  5:15  p.  m.,  after  the  defend- 
ants' workmen  had  left  the  premises,  a 
crowd  of  boys,  variously  estimated  at  from 
10  to  20  in  number,  came  there,  and  began 
hanging  on  the  guy  rope  and  swinging  the 
derrick.  They  continued  to  do  so  until,  ei- 
ther because  of  their  weight  or  because  of 
the  cutting  of  the  head  rope  by  rubbing 
against  a  floor  beam,  the  head  rope  parted, 
the  derrick  swung  over  into  the  street  broke 
down  the  fence,  and  struck  the  plaintiff, 
knocking  him  senseless,  and  fracturing  his 
nose. 

We  think  there  was  no  evidence  entitling 
the  Jury  to  say  that  the  defendants  had  been 
wanting  in  due  care  in  respect  to  making 
the  derrick  secure.  We  have  not  considered 
the  question  whether  the  defendants  owed 
any  duty  of  care  to  the  plaintiff  under  the 
circumstances,  or  whether,  had  negligence 
on  their  part  appeared.  It  could  have  been 
deemed  the  proximate  cause  of  the  accident 

The  rule  to  show  cause  will  be  made  ab- 
solute. 


COUB  V.  ATLANTIC  CITY  et  aL 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

CERTIORARI  BT  TAXPAYER— BUPUJYMENT  BY 
CITY. 

1.  Under  the  ordinances  of  Atlantic  City,  ap- 
proved May  31,  1902,  and  July  15,  15)02,  the 
compensation  of  a  counselor  employed  to  as- 
sist the  city  solicitor  in  pending  or  prospective 
litigation  is  to  be  paid  by  the  city  solicitor  out 
of  his  salary,  and  consequently  a  taxpayer  is 
not  entitled  to  question  by  certiorari  the  valid- 
ity of  a  resolution  of  the  council  employing  a 
counselor  for  that  purpose. 

(Syllabus  by  the  Court.)  . 

Certiorari  by  tbe  state,  on  the  prosecution 
of  Clarence  L.  Cole,  against  Atlantic  City 
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and  Godfrey  &  Godfrey  to  review  reeolntion 
of  the  common  conncU.    DismlBsed. 

Argued  November  term,  1902,  before 
HBNDBICKBON  and  DIXON,  JJ. 

George  A.  Bourgeois,  for  prosecutor.  D. 
J.  Pancoast,  tmr  defendants. 

DIXON,  J.  The  prosecutor,  as  a  resident 
and  taxpayer  in'  Atlantic  City,  seeks  to  set 
aside  a  resolution  of  the  city  council  passed 
November  24,  1902,  providing  for  the  em- 
ployment of  the  law  firm  of  Godfrey  &  God- 
frey to  assist  in  certain  litigation,  pending 
or  prospective,  in  which  the  city  is  concern- 
ed. 

On  examining  the  situation,  we  think  the 
prosecutor  has  no  such  interest  in  the  mat- 
ter as  would  justify  our  interference  at  his 
instance.  Under  the  act  for  the  government 
of  cities,  approved  April  3.  1902  (P,  L.  p. 
284)  adopted  by  Atlantic  City  May  6,  1902, 
one  of  the  municipal  officers  is  a  city  solicitor 
(section  31),  and  the  council  has  power  (sec- 
tion 14,  par.  38)  to  prescribe  by  ordinance 
his  duties  and  compensation.  In  the  exer- 
cise of  this  power,  the  council,  by  ordinance 
approved  May  31, 1902,  ordained  that  the  sal- 
ary of  the  city  solicitor  should  be  $4,(X)0  per 
annum,  and  that.  If  it  should  be  necessary 
to  secure  the  services  of  a  counselor  at  law 
in  the  conduct  of  litigation  wherein  the  city 
might  be  engaged,  bis  services  should  be 
paid  for  by  the  city  solicitor  out  of  bis  sal- 
ary. After  the  adoption  of  this  ordinance, 
Mr.  Wootton  was  appointed  dty  solicitor. 
Evidently,  in  this  condition  of  the  munici- 
pal laws,  Messrs.  Godfrey  &  Godfrey  must 
look  to  the  city  solicitor  for  their  compensa- 
tion, under  the  resolution  of  November  14, 
1902.  The  city  treasury  is  not  to  be  bm> 
dened  therefor. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  fact  that  by  ordinance  ap- 
proved Jnly  16,  1902,  fixing  the  salaries  of 
various  dty  officers  from  Jnly  8,  1902,  the 
salary  of  the  city  solicitor  is  declared  to  be 
14,000  per  annum,  and  no  reference  is  made 
therein  to  the  requirement  that  he  should 
pay  for  legal  assistance.  We  see  no  incon- 
sistency in  tbese  ordinances,  and  regard  the 
substance  of  the  earlier  ordinance  as  being 
still  in  force. 

The  writ  should  be  dismissed  for  want 
of  Interest  in  tbe  prosecutor,  but  without 
cost!. 


BABNERT  v.  BOARD  OF  AL.DBBMESN  07 
(JXTT  OP  PATBRSON  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 

1908.) 

KANDAiroS-OPaNINa    STBBST-ASSBSaMBNT. 

1.  By  virtue  of  a  municipal  ordinance  for 
opening  a  street,  tbe  relator's  land  was  taken, 
and  tbe  residue  of  his  land  was  assessed  for 
lienefits.  and  he  paid  the  assessment  under  the 
belief  that  all  rights  necessary  for  opening  the 
entire  street  bad  been  acquired  by  the  munici- 


pality. Afterwards  he  discovered  that  all  nec- 
essary rights  had  not  been  acquired.  Held, 
that  prima  facie  he  was  entitled  to  mandamns 
directing  the  municipality  to  acquire  the  omit- 
ted right. 
(Syllabus  by  tbe  Conrt.) 

Application  by  the  state,  on  tbe  relation 
of  Natham  Barnert,  for  writ  of  mandamus 
to  the  board  of  aldermen  of  tbe  city  of  Pater- 
son  and  another.    Writ  awarded. 

Argued  November  term,  1902,  before  HBN- 
DBICKSON  and  DIXON,  JJ. 

George  8.  Hilton,  for  relator.  Ificlmel 
Dunn,  for  the  city.  Corbin  &  Gorbln,  for 
the  railroad  company. 

DIXON,  J.  By  an  ordinance  approved 
March  6,  1894,  the  authorities  of  Paterson 
laid  out  Godwin  street  from  Grabam  avenue 
to  East  Eighteenth  street,  and  directed  that 
it  should  be  opened  as  thus  established. 
This  street  crossed  the  railroad  of  the  New 
York,  Susquehanna  &  Western  Railroad  Com- 
pany, lu  pursuance  of  the  ordinance  the 
board  of  street  openings  of  the  dty  reported 
awards  for  damages  and  assessments  for 
benefits,  with  respect  to  all  property  affected 
except  that  of  tbe  railroad  company.  Among 
the  property  thus  affected  was  land  of  the 
relator,  and  upon  an  adjustment  of  bis 
awards  and  assessments  he  paid  to  tbe  dty 
a  balance  of  $863,  besides  interest  Sub- 
sequently, under  a  city  ordinance,  the  street 
was  graded,  curbedf  and  guttered,  and  the 
assessment  therefor  on  the  relator's  land 
was  paid  by  him.  He  then  discovered  that, 
as  no  award  had  been  made  to  the  railroad 
company,  the  street  bad  not  lawfully  been 
opened  across  its  property,  and  he  soon 
afterwards  applied  to  the  board  of  aldermen 
to  take  the  necessary  steps  to  open  the  street 
across  the  railroad.  An  ordinance  for  this 
purpose,  presented  to  the  board  in  August, 
1900,  was  defeated. 

These  facts,  we  think,  show  prima  fade  a 
clear  right  In  the  relator  to  have  the  street 
opened  to  the  extent  indicated  by  tbe  ordi- 
nance of  March  6, 1894.  So  much  seems  nec- 
essary to  give  him  the  benefit  for  which 
his  land  and  money  were  taken.  To  enforce 
this  right,  he  now  asks  for  a  writ  of  man- 
damus. The  objections  urged  against  tbe 
allowance  of  such  a  writ  come  from  the 
railroad  company,  and  are:  First,  that  the 
municipal  proceedings  for  tbe  opening  of  the 
street  are,  as  against  the  company.  Invalid; 
and,  second,  that  the  question  whether  new 
proceedings  to  open  the  street  across  the 
railroad  should  be  taken  is  one  addressed  to 
the  discretion  of  the  board  of  aldermen,  and 
hence  the  board  cannot,  in  deciding  It,  be 
controlled  by  mandamus. 

Tbe  first  objection  is  evldentiy  not  con- 
clusive, for.  If  true.  It  can  be  obviated  by  new 
proceedings. 

The  second  objection  depends  upon  tbe 
truth  of  the  first,  and,  if  it  be  so  supported, 
it  Is  certainly  formidable,  bnt  perhaps,  nn- 
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der  the  peculiar  clrcnmstances  of  the  case. 
Dot  fatal.  Whether  It  should  prevail  Is,  'vre 
think,  a  matter  deserving  to  be  put  In  such 
form  as  will  permit  of  Its  decision  In  the 
court  of  last  resort 

To  that  end  we  award  an  altemattve  man- 
damus. 


NORTHWESTERN   MUT.    LIFE    INS.   00. 
et  al.  y.  BREAUTIGAM. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

DECEIT— DBCLARATJON. 

L  In  an  action  for  deceit  It  is  proper  to  aver 
in  the  declaration  the  circumstances  under 
which  the  fraudulent  representations  were 
made,  and  the  manner  in  which  the  plaintiff 
was  prejudiced  by  relying  thereon,  so  that  it 
may  appear  judicially  to  the  court  that  the 
fraud  and  the  damage  sustained  to  each  other 
the  relation  of  cause  and  effect. 

(Syllabus  by  the  Court) 

Action  by  the  Northwestern  Mutual  Life 
Insurance  Company  and  others  against  Fred- 
erick O.  Breautigam.  Demurrer  and  declara- 
tlon  ovemiled. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

Frank  B.  Bradner,  for  plalntUfs.  Edward 
H.  Murphy,  for  defendant 

PITNEY,  J.  In  an  action  of  tort,  the  dec- 
laration recites  that  one  Stout  and  others  had 
applied  to  the  Chancellor  of  this  state  for  a 
writ  of  injunction  to  restrain  the  plalntifts 
from  prosecuting  an  action  at  law  to  recover 
the  amount  due  upon  a  certain  promissory 
note  made  by  said  Stout  and  others  and  held 
by  the  plaintiffs;  that  said  Stout  and  others 
consented  that.  If  an  Injunction  were  grant- 
ed, they  would  execute  and  deliver  to  the 
plaiutilTs  a  bond,  with  good  sureties,  condi- 
tioned that  they  should  pay  to  the  plaintlfCs 
any  amount  of  money  that  might  thereafter 
be  found  by  the  Court  of  Chancery  to  be  due 
to  the  plaintiffs  upon  said  promissory  note, 
with  the  costs  of  the  action  at  law  and  of  the 
suit  in  chancery;  and  that  the  plaintiffs 
agreed  to  accept  such  bond,  and  consented  to 
the  grant  of  injunction,  and  thereupon  the 
said  Stout  and  others  obtained  from  the 
Chancellor  an  order  for  an  injunction,  re- 
straining the  plaintiffs  from  prosecuting  the 
said  action  at  law  upon  the  said  promissory 
note,  upon  condition  that  the  complainants 
should  first  execute  and  deliver  to  the  plain- 
tiffs a  bond  in  the  penal  sum  of  $4,000,  con- 
taining a  condition  In  the  form  above  men- 
tioned, to  be  executed  by  two  sureties  whose 
sufficiency  should  be  approved  by  one  of  the 
special  masters  of  the  Court  of  Chancery, 
and  which  bond  should  be  first  accepted  by 
the  plaintiffs;  and  the  declaration  avers  that 
the  defendant,  in  order  to  Induce  the  plain- 
tiffs to  accept  a  bond  executed  by  him  as  one 
of  the  sureties,  falsely  and  fraudulently  rep- 


resented to  the  plaintiffs  that  he  was  worth 
above  the  sum  of  $4,000  in  real  estate  In  the 
state  ef  New  Jersey  after  all  bis  debts  and 
liabilities  were  paid;  that  the  plalntUFs,  rely- 
ing upon  this  representation  of  the  defendant, 
assented  to  him  as  a  surety  upon  the  bond, 
and  accepted  a  bond  with  the  defendant  as 
a  surety  thereon;  that  in  truth  and  in  fact 
the  defendant  was  wholly  insolvent  and  un- 
able to  pay  ills  debts,  and  was  not  worth  the 
sum  of  $4,000,  in  real  estate  in  the  state  of 
New  Jersey,  above  his  debts  and  liabilities; 
that  his  debts  and*  liabilities  exceeded  in 
amoimt  the  value  of  any  real  estate  that  he 
owned,  that  any  real  estate  then  owned  by 
him  was  heavily  incumbered  by  mortgagee 
and  taxes,  and  that  there  was  no  equity 
therein;  and  that  the  defendant  knew  that 
he  was  insolvent  and  unable  to  pay  his  debts, 
and  that  he  was  not  worth  in  real  estate  in 
the  state  of  New  Jersey  the  sum  of  $4,000 
or  any  other  sum  above  his  debts  and  lia- 
bilities. The  declaration  then  avers  that  aft- 
erwards a  final  decree  was  made  In  the  Court 
of  Chancery  in  the  said  cause  between  Stout 
and  others,  complainants,  and  the  plaintiffs 
as  defendants,  wherein  It  was  decreed  that 
there  was  due  uiK>n  the  promissory  note  in 
question  the  sum  of  $2,000,  with  interest,  and 
also  certain  sums  for  costs;  that  the  plain- 
tiffs have  been  unable  to  collect  the  amount 
due  upon  that  decree  from  the  said  Stout  and 
others,  and  that  they,  the  said  Stout  and  oth- 
ers, are  wholly  Insolvent;  that  the  plaintiffs, 
upon  notice  to  the  defendant,  have  applied 
to  the  Chancellor  for  relief  against  the  de- 
fendant as  surety  upon  the  bond,  and  that 
the  Chancellor  has  granted  leave  to  the  plain- 
tiffs to  prosecute  an  action  at  law  against  the 
defendant  as  a  surety  upon  the  bond.  The 
concluding  averment  of  the  declaration  is 
that,  by  reason  of  the  premises,  the  plainttfTs 
have  wholly  lost  the  amount  due  upon  the 
promissory  note,  and  have  also  lost  the  costs 
sustained  by  them  as  aforesaid. 

To  this  declaration  a  general  demurrer  is 
interposed,  on  the  theory  that.  If  the  declara- 
tion sets  forth  a  cause  of  action.  It  is  one  that 
is  founded  upon  contract  only,  and  not  upon 
tort  With  this  contention  we  do  not  agree. 
The  declaration  sufficiently  shows  that  the 
plaintiffs  consented  to  an  injunction  restrain- 
ing their  action  at  law,  in  consideration  of  a 
bond  executed  by  the  defendant  and  others, 
conditioned  that  the  obligors  should  pay  the 
amount  ascertained  by  the  Court  of  Chan- 
cery to  be  due  upon  the  claim  tluit  was  the 
subject-matter  of  their  action  at  law;  that 
the  plaintiffs  accepted  this  bond  on  the 
strength  of  the  defendant's  representation 
that  he  was  worth  above  $4,000  in  New  Jer- 
sey real  estate  after  all  his  debts  and  lia- 
bilities were  paid;  that  this  representation 
was  false,  and  known  by  the  defendant  to  be 
so,  and  that  In  fact  the  defendant  was  whol- 
ly insolvent.  Fraudulent  misrepresentations, 
thus  made  and  thus  relied  upon,  furnish 
ground  for  an  action  of  deceit,  provided  it 
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appear  that  the  plaintiff  was  damnified  there- 
by, and  not  otherwise. 

In  Bj-ard  v.  Holmes,  84  N.  J.  Law,  296,  It 
was  held  that  In  an  action  of  this  character 
the  plaintiff  must  show  with  reasonable  cer- 
tainty In  bis  declaration,  not  only  what  the 
fraud  was  by  which  he  has  been  lnjm«d,  but 
also  Its  connection  with  the  alleged  damage, 
80  that  it  may  appear  Judicially  to  the  court 
that  the  fraud  and  the  damage  sustained  to 
each  other  the  relation  of  cause  and  effect, 
or  at  least  that  the  one  might  have  resulted 
directly  from  the  other. 

In  the  present  declaration  the  proceeding 
at  law  and  in  chancery  that  led  up  to  the 
giving  of  the  bond,  and  the  subsequent  pro- 
ceedings that  fixed  the  liability  thereon,  and 
the  fact  of  the  Insolvency  of  the  obligors,  are 
set  forth  for  the  purpose  of  showing  the 
causative  relation  home  by  the  defendant's 
fraudulent  representations  to  tbr  damage'  that 
the  plaintiffs  have  sustained. 

The  plaintiffs  are  entitled  to  Judgment  on 
the  demurrer. 


STATE  ▼.  WHITEHEAD  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

CRIMINAI.  LAW— INSTRUCTIONS. 

1.  In  the  trial  of  a  criminal  case,  it  is  error 
for  the  trial  judge  to  say  to  the  jur^  that  they 
may  consider  the  fact  that  the  public,  in  a  cer- 
tain localitj,  think  the  defendants  guilty,  as 
corroborative  of  the  particular  facts  proven  in 
the  cause. 

(Syllabus  by  the  Court) 

Error  to  court  cf  quarter  sessions,  Middle- 
sex county. 

Vernon  Whitehead  and  Georgianna  Van 
Doren  were  convicted  of  crime,  and  bring 
error.    Reversed. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY,  JJ. 

George  S.  Sllzer,  for  plaintiff  In  error. 
John  S.  Voorhees,  Tor  the  State. 

FORT,  J.  The  defendants  in  this  case 
were  convicted  of  adultery  at  the  Middlesex 
quarter  sessions. 

There  are  several  assignments  of  error  re- 
lating to  the  admission  of  testimony  and  to 
the  charge  of  the  court.  But  one  of  these 
exceptions  need  be  considered,  as  It  Is  suffi- 
cient to  require  a  reversal. 

The  defendants'  counsel  requested  the  court 
to  charge  the  Jury  as  follows:  "I  asli  your 
honor  to  direct  the  Jury  that  they  must  only 
consider  the  case  upon  the  evidence  and  in 
the  language  In  which  your  honor  charged  a 
jury  recently  In  another  case;  •  •  •  that 
it  must  not  be  upon  suspicion  and  guess- 
work." On  this  request,  the  Judge  charged 
the  Jury  as  follows:  "There  is  no  question 
about  that.  The  Jury  understand  that  we 
are  here  to  try  the  ease  upon  the  evidence. 


It  won't  do,  because  of  a  general  relation  of 
Intimacy  between  these  parties,  to  say  that 
therefore  upon  one  or  more  of  these  special 
occasions  they  have  been  guilty  of  adultery. 
If  you  have  a  general  Impression  in  your 
mind  that  they  were  guilty,  or  if  you  have 
an  idea  that  the  public  in  Washington  think 
that  they  are  guilty,  because  they  are  too 
intimate,  ibat  must  not  have  anything  to  do 
with  your  verdict,  excepting  so  far  as  it 
goes  to  corroborate  the  particular  proven 
facts  and  circumstances  clustering  about  this 
particular  occasion  which  has  been  selected 
by  the  prosecutor  for  the  time  upon  which 
be  relies  for  the  conviction."  The  last  clause 
of  this  response  to  the  request  of  the  de- 
fendants' counsel  to  charge  Is  clearly  er- 
roneous. We  know  of  no  condition  that  can 
arise  In  the  progress  of  a  trial  when  it  is 
proper  for  the  court  to  state  to  the  Jury  that 
they  may  consider  facts  not  proven  In  the 
case  In  reaching  a  verdict  upon  the  question 
of  the  guilt  of  the  defendant  upon  triaL 
If  the  Judge  had  charged  the  request  as  ask- 
ed, by  simply  saying,  "I  charge  that,"  there 
would  have  been  no  error,  and  that  was  all 
that  was  required  or  called  for  by  the  re- 
quest. It  Is  Impossible  to  believe  that  this 
statement  by  the  court  did  not  give  the  Jury 
the  impression  that  they  had  a  right  to  con- 
sider the  fact  that  the  people  about  Wash- 
ington had  an  Impression  that  the  defend- 
ants were  guilty  of  the  offense  charged,  and 
that  under  certain  conditions  they  mfgbt  con- 
sider that  fact  as  evidential  against  the  de- 
fendants in  reaching  their  conclusion.  We 
know  of  no  authority  for  such  a  statement 
and  Judgment  is  reversed,  and  a  new  trial 
granted. 


REED  et  al.  v.  HACKNEY  et  al. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

AOVERSB    POSSESSION— DOWER    INTEREST. 

1.  When  a  widow  after  the  death  of  her  huR- 
band  remains  in  possession  of  lands  of  which 
he  died  seised,  or  to  which  she  has  not  released 
her  ripht  of  dower,  it  is  in  law  presumed  to  bt 
her  possession,  in  right  of  her  dower,  until 
dower  is  assigned. 

2.  If  the  husband  in  his  lifetime  has  convey- 
ed the  land  by  a  deed,  in  which  his  wife  dm 
not  join,  and  she,  after  the  first  husband's 
death,  marries  the  grantee,  who  lives  with  her 
upon  the  premises,  the  possession  is  the  pos- 
session of  the  wife  until  her  dower  is  assigned, 
and  not  the  possession  of  the  husband. 

3.  Such  possession  by  the  grantee  cannot  be 
set  up,  by  those  claiming  under  him,  as  a  pos- 
session which  will  draw  to  it  the  possession 
of  an  adjoining  tract,  left  in  the  possession  of 
the  widow  of  the  first  husband  (and  over  which 
her  right  of  dower  extends),  in  order  to  support 
a  title  to  such  adjoining  tract  by  adverse  pos- 
session. 

(Syllabus  by  the  Court) 

Action  by  Leonard  Reed  and  others  against 
John  W.  Hackney  and  others.  Verdict  for 
plaintiff.    Rule  to  show  cause  discharged. 

Argued  November  term,  1002,  before  the 
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OHIBF    JUSTICE,    and    VAN    STCKBL, 
PORT,  and  PITNBT,  JJ. 

Ell  H.  Chandler  and  0«o.  A.  Bourgeois, 
for  plaintiffs/  Wm.  M.  Clevenger  and 
Thompson  &  Cole,  for  defendants. 

VAN  SYCKEL,  J.  This  is  an  action  of 
ejectment  brought  to  recover  possession  of 
about  4%  acres  of  land  In  the  county  of  At- 
lantic. 

At  the  opening  of  the  trial  below,  the 
plaintiffs  disclaimed  title  to  the  southerly  half 
of  said  tract,  and  claimed  title  only  to  the 
northerly  half.  The  plaintiffs  traced  their 
title  back  to  James  Adams,  who  derived  his 
title  from  Thomas  Adams  by  a  deed  dated 
in  1827,  which  was  produced  in  evidence. 
The  trial  court  properly  construed  this  deed 
as  a  conveyance  of  the  northerly  half  of 
the  lot  therein  described.  In  proving  title, 
the  plaintiffs  gave  in  evidence,  among  other 
things,  family  history  and  relationship,  which 
was  objected  to  as  incompetent  because  it 
bad  not  been  set  forth  in  the  bill  of  partic- 
ulars of  title  furnished  to  the  defendants. 
This  bill  of  particulars  is  not  In  the  printed 
case,  and  the  court  Is  without  accurate 
knowledge  of  what  it  contains.  In  Graham 
V,  Whltely,  26  N.  J.  Law,  254,  Chief  Justice 
Green  pronounced  the  rule  to  be  that,  if  the 
bill  of  particulars  merely  specifies  the  docu- 
mentary evidence  upon  which  the  party  in- 
tends to  rely,  including  the  will  of  W.  B., 
the  party  Is  not  thereby  restricted  to  a  claim 
of  title  by  devise,  nor  prevented  from  estab- 
lishing by  parol  a  title  from  W.  B.  by  de- 
scent There  was,  therefore,  no  error  In  per- 
mitting the  plaintiffs  to  show  tliat  they  are 
the  descendants  and  legal  heirs  of  James 
Adams,  who,  so  far  as  appears  in  the  case, 
died  without  having  disposed  of  the  locus  in 
quo,  either  by  deed  or  by  will.  The  plain- 
tiffs' evidence  shows  that  the  title  which  In- 
hered in  James  Adams  passed  to  them  as  his 
heirs  at  law.  But  in  an  action  of  ejectment 
the  plaintiff  must  trace  bis  title  back  to  some 
one  who  is  shown  to  have  been  in  posses- 
sion, or,  failing  in  that,  he  must  show  that 
his  grantor  acquired  title  from  the  original 
proprietors.  If  they  succeeded  in  that,  they 
established  a  prima  facie  title,  which  put  up- 
on the  defendants  the  burden  of  showing 
a  better  title.  In  Troth  v.  Smith  (N.  J.  Sup.) 
52  Atl.  243,  the  plaintiff's  paper  title  was  de- 
rived from  the  heirs  of  Jeremiah  Leeds,  and 
it  was  held  to  be  sufficient,  in  support  of 
their  possession,  to  show  that  upon  their 
petition  commissioners  were  duly  appointed 
by  a  court  of  competent  Jurisdiction  to  di- 
vide the  said  lands  among  the  heirs,  and 
that  said  commissioners,  in  the  execution  of 
their  duty,  did  make  the  division,  which  was 
of  record.  To  show  possession  in  James 
Adams,  the  plaintiffs  offered  In  evidence  a 
deed  from  Jeremiah  Adams  to  James  Adams, 
dated  In  1808,  for  an  18-acre  tract  of  land 
known  as  "Buzzards  Roost,"  adjoining  the 


locus  In  quo.  To  the  admission  of  this  deed 
objection  was  made  on  the  part  of  the  de- 
fendants, but  the  trial  court  permitted  the 
bill  of  particulars  to  be  amended,  and  also 
held  that,  It  being  competent  to  prove  by 
parol  possession  in  James  Adams,  this  deed 
must  be  regarded  as  an  aid  to  that  proof, 
and  not  as  a  conveyance  strictly  In  the 
chain  of  plaintiffs'  title  to  be  set  out  In  the 
bill  of  particulars.  In  this  respect  the  objec- 
tion was  properly  dealt  with. 

James  Adams  died  in  1834.  Jemima,  bis 
widow,  died  in  1873.  This  suit  was  commen- 
ced In  1900. 

There  was  some  evidence  to  show  that 
James  Adams  was  living  on  the  Buzzards 
Roost  property  when  he  died,  and  that  the 
locus  in  quo  was  In  the  same  Inclosure. 
James  Adams  left  his  widow  Jemima  sur- 
viving him,  and  she  remained  in  possession 
of  the  house  on  Buzzards  Roost  until  1872, 
when  she  removed,  and  died  in  the  follow- 
ing year. 

Under  these  circumstances  the  court  prop- 
erly charged  the  jury  that  the  deed  to  Jamea 
Adams  for  the  locus  in  quo  was  sufficient 
prima  facip  evidence  of  the  plaintiffs'  title 
derived  from  James.  James  Adams  con- 
veyed Buzzards  Roost  to  John  Adams, 
through  whom  defendants  claim.  In  1833, 
but  Jemima  Adams  did  not  Join  In  this  deed. 
Jemima  Adams,  therefore,  after  the  deatb 
of  her  husband  James  Adams,  was  presum- 
ably in  possession  of  both  tracts  in  right  of 
her  dower,  and  nntfl  dower  was  assigned,  of 
which  there  was  no  proof. 

It  does  not  appear  that  John  Adams  had 
any  paper  title  to  the  locus  In  quo  from 
James  Adams,  or  from  any  one  having  a 
paramount  title  to  that  of  James,  and  there 
are  no  facts  shown  to  Justify  the  presump- 
tion of  such  a  conveyance.  The  defendants 
must  therefore  stand  on  a  title  by  adverse 
possession.  During  the  life  of  Jemima, 
whom  John  married  after  the  death  of 
James,  the  possession  of  John  was  not  ad- 
verse. Jemima  was  entitled  to  retain  pos- 
session until  her  dower  ^as  assigned  In  the 
lands  of  James  Adams,  and  therefore,  up  to 
the  time  she  removed  from  the  premises  in 
1872,  no  time  bad  run  against  the  title  of  the 
plaintiffs.  When  the  sheriff,  by  virtue  of  an 
execution  against  John  Adams,  sold  hla  In- 
terest In  the  said  lands  in  1842,  John  had  no 
paper  title  to  the  locus  in  quo,  and  no  pos- 
session which  could  draw  to  it  the  possession 
of  the  locus  in  quo.  The  fact  that  John,  after 
his  interest  in  the  lands  was  sold  by  the 
sheriff  in  1842.  remained  In  possession  with 
Jemima,  the  widow  of  James,  whom  he  bad 
married,  gave  John  no  such  possession  as, 
if  continued,  would  be  adverse.  It  was,  in 
contemplation  of  law,  the  possession  of  Je- 
mima Adams  in  right  of  her  dower,  and  not 
the  possession  of  John.  John  had  the  right 
to  live  there  with  his  wife,  and  the  heirs  of 
James  could  not,  until  her  dower  was  assign- 
ed, have  succeeded  in  evicting  tilm.    Thero- 
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fore  adyerae  possession,  to  support  the  de- 
fendants' title,  could  not  have  begun  to  run 
until  after  1872.  Whether,  since  that  date, 
the  defendants  and  those  under  whom  they 
claim  had  been  in  such  continuous,  open, 
notorious,  and  hostile  possession  for  20  years 
as  constituted  a  title  by  adverse  possession, 
was  a  question  of  fact,  which  was  submitted 
to  the  Jury  wltb  proper  Instructions.  The 
▼erdlct  for  the  plaintUTs  was  not  so  clearly 
against  the  weight  of  evidence  as  to  Justify 
this  court  in  setting  it  aside. 

The  mle  to  show  cause  should  be  dischar- 
ged. 


STATE  V.  BARTHOLOMEW. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1908.) 

BMBEZZLEMENT  —  PUBUO    OPPICBR  —  INDICT- 
MENT—DUPLICITY— DEMURRBIU-MO- 
TION  TO  QUASH. 

1.  An  indictment  under  section  167  of  the 
crimes  act  (P.  L.  1898,  p.  840),  which  charges 
1  person  holding  an  office  of  public  trust  with 
the  embezzlement  of  "money,  property,  and  se- 
curitiea,"  as  stated  disjm;ictirely  in  the  statute, 
is  not  bad  for  duplicity;  the  rule  being  that  to 
Ktate  in  an  indictment  tlie  successive  grada- 
tions of  statutory  otFenses  conjunctively,  when 
they  are  not  repugnant,  is  allowable. 

2.  It  is  sufficient  in  anch  indictment  to  charge 
the  embezzlement  to  be  of  money,  without 
specifying  any  particular  coin  or  valuable  se- 
cnrity.  Value  need  not  be  stated,  except  where 
it  is  the  essence  of  the  ofCense.  P.  L.  1898, 
pp.   87S-882. 

3.  Where  the  defendant  was  charged  as 
treasurer  of  the  borough  of  D.,  instead  of  col- 
lector of  D..  the  latter  being  his  official  title,  it 
appearing  that  under  the  borough  laws  the  col- 
lector was  required  to  act  as  treasurer  of  the 
borough,  and  as  such  to  collect,  have,  hold,  and 
receive  all  moneys  raised  by  taxation,  etc.,  the 
indictment  was  held  sufficient,  in  view  of  the 
provision  of  the  criminal  procedure  act  which 
forbids  the  reversal  of  a  judgment  on  an  in- 
dictment for  any  defect  therein,  except  such  as 
may  have  prejudiced  the  defendant  in  main- 
taining his  defense  upon  the  merits. 

4.  In  an  indictment  for  a  statutory  crime,  it 
is  sufficient  to  charge  it  in  the  words  of  the 
*tatnte.  without  other  statement  of  facta,  when 
the  offense  is  thereby  described  without  am- 
biguity or  uncertainty. 

5.  Although  the  indictment  may  not  show 
that  the  grand  jury  which  presented  it  was 
held  in  the  county  where  the  venue  is  made, 
ret  if  it  appear  by  the  caption  and  the  record 
that  the  grand  jury  was  impaneled  and  sworn 
before  the  "court  sitting  at  the  county  town, 
and  that '  afterwards  it  reported  the  indictment 
to  the  same  court  and  was  discharged,  the  in- 
dictanent  will  be  held  good. 

6.  A  dngle  demurrer  or  plea  to  two  or  more 
(eparate  indictments  is  irregular,  and  will  be 
(tricken  out. 

7.  The  motions  to  quash  the  indictments  in 
this  case,  four  in  number,  which  were  removed 
Into  this  court  by  certiorari,  were  denied,  and 
the  record  remitted  for  trial. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  quarter  sessions, 
Monmouth  county. 

Frank  S.  Bartholomew  was  indicted  for 
embeszlement,  and  demurred,  and  filed  mo- 
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tlon  to  quash.  From  an  order  overruling 
same,  he  brings  certiorari.  Motion  to  quash 
denied. 

Argued  November  term,  1902,  before  DIX- 
ON and  HHNDRICKSON,  JJ. 

Thomas  P.  Fay,  for  plaintifT  in  certlOTari. 
John  B.  Foster,  for  the  State. 

HBNDRICKSON,  J.  The  plalntifr  In  cer- 
tiorari Is  the  defendant  below  to  four  dlfFer- 
ent  Indictments,  which  have'  been  removed 
into  this  court  from  the  Monmouth  quarter 
sessions.  They  charge  the  defendant  with 
varlouB  embezzlements  of  the  moneys  and 
property  of  the  borough  of  Deal,  in  said 
county.  While  serving  In  the  ofiBce  of  treas- 
urer or  collector  of  the  borough.  The  plain- 
tiff has  demurred  to  the  four  Indictments  by 
a  single  demurrer.  He  has  also  pleaded  to 
the  Jurisdiction  In  the  four  cases  by  a  single 
plea.  The  demurrer  and  plea  are  for  this 
reason  Improperly  pleaded,  and  will  be  strick- 
en out 

The  defendant  has,  however,  presented 
with  the  reasons  filed  a  motion  to  quash, 
which  Is  a  statutory  method  of  raising  ob- 
jections to  the  indictment  P.  1>.  1808,  p. 
881,  g  44.  In  the  record  these  Indictments 
are  respectively  numbered  one,  two,  three, 
and  four.  I  will  so  refer  to  them  in  the  opin- 
ion. 

One  of  the  grounds  of  Invalidity  urged 
against  Nos.  1  and  2  is  that  they  are  bad  for 
duplicity  in  charging  three  distinct  offenses, 
to  wit,  the  embezzlement  of  "money,  prop- 
erty, and  securities."  In  section  167  of  the 
crimes  act  (P.  L.  1898,  p.  840),  upon  which 
the  indictments  are  presumably  based,  the 
same  words  appear  In  the  disjunctive  form. 
Where  a  statute  makes  two  or  three  distinct 
acts  connected  with  the  same  transaction  in- 
dictable, each  one  of  which  may  be  consid- 
ered as  representing  a  phase  In  the  same  of- 
fense, it  has  In  many  cases  been  ruled  they 
may  be  coupled  in  one  count.  Wharton,  Or. 
PI.  &  Pr.  (Oth  Ed.)  S  251.  To  state  the  suc- 
cessive gradations  of  statutory  offenses  con- 
junctively, when  they  are  not  repugnant.  Is 
aUowable.  Id.  t  162;  State  v."  Price,  11  N. 
J.  Law.  203.  There  is  no  repugnancy  here. 
The  successive  statements  of  the  three  class- 
es of  property  charged  to  have  been  embez- 
zled is  in  the  language  of  the  statute,  and 
the  embezzlement  of  anything  In  any  one  ot 
these  classes  constitutes  the  offense  charged 
But  such  a  defect,  If  it  existed,  would  bt- 
amendable  under  section  34  of  the  criminal 
procedure  act  (P.  L.  1898,  p.  878).  Larlson 
V.  State,  49  N.  J.  Law,  266,  9  Att  700,  60  Am. 
Rep.  606. 

After  the  indictment  No.  2  charges  th« 
embezzlement  of  "certain  money,  propertiesv 
and  securities  committed  to  his  keeping  at 
treasurer  of  the  borough  of  Deal  aforesaid," 
it  proceeds  as  follows:  "Viz.:  the  sum  <^ 
three  hundred  and  eighty-six  dollars  and  nine 
cents,  of  the  value  and  amount  of  1886.09, 
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belonging  to,"  etc.  This,  It  Is  contended,  is 
faulty,  as  not  stating  what  was  embraced  in 
the  valuation,  and  as  not  describing  the 
things  embezzled  with  sufficient  certainty. 
We  think  the  count  plainly  charges  the  em- 
bezzlement of  money,  specifying  the  amount 
and  yalue  thereof,  and  also  property  and  se- 
curities, without  stating  their  value.  It  Is  no 
longer  necessary  to  state  value,  where  not 
of  the  essence  of  the  ofTense.  Gr.  Proc.  Act 
(P.  L.  1898,  p.  878)  S  33.  It  Is  sufficient,  also, 
to  charge  the  embezzlement  to  be  of  money, 
without  specifying  any  particular  coin  or 
valuable  security.    Id.  p.  882,  §  47. 

The  indictments  numbered  1  and  2  also 
charge  the  defendant  as  "then  and  there 
holding  an  office  of  trust  and  profit  under 
the  authority  of  a  public  corporation  existing 
under  the  laws  of  this  state,  to  wit,  the  of- 
fice of  treasurer  of  the  borough  of  Deal,"  eta, 
and  then  with  the  embezzling  of  certain  mon- 
ey, etc.,  "committed  to  his  keeping  as  such 
treasurer  of  the  borough  of  Deal  aforesaid." 
The  point  is  raised  that  there  is  no  such  of- 
fice of  trust  and  profit  as  treasurer  of  the 
borough  of  Deal.  The  borough  was  Incorpo- 
rated In  1898  (P.  L.  p.  49),  subject  to  the  gen- 
eral borough  laws.  The  borough  acts  (P.  L. 
1887,  p.  285;  P.  L,  1900,  p.  400)  provide  for 
the  office  of  collector,  and  clothe  blm  with 
the  like  powers  and  duties  that  belong  to  the 
collectors  of  the  several  townships,  and  In 
addition  thereto  It  is  provided  that  be  shall 
act  as  treasurer  of  said  borough,  and  shall 
collect,  have,  hold,  and  receive  all  moneys 
raised  by  taxation,  etc.  We  think  the  aver- 
ment that  plaintiff  was  holding  an  office  of 
trust,  profit,  etc.,  to  wit,  the  office  of  treas- 
urer of  the  borough  of  Deal,  in  view  of  the 
statutory  language  here  recited,  made  it  un- 
mistakably clear  to  the  defendant  that  be 
was  in  fact  charged  as  holding  the  office  of 
collector  of  the  borough;  and,  this  being  so, 
the  Indictment  In  question  should  not  be 
quashed  In  view  of  that  provision  .of  the 
criminal  procedure  act  which  forbids  the  re- 
versal of  Judgment  m  any  Indictment  for 
any  Imperfection  or  defect  therein,  except 
snch  as  may  have  prejudiced  the  defendant 
In  maintaining  his  defense  up(Hi  the  merits. 
Section  136.  This  view  finds  support  In  State 
V.  Munch,  22  Minn.  67.  In  that  case  an  in- 
dictment charging  that  the  defendant,  being 
then  and  there  a  person  employed  In  the  pub- 
lic service  of  the  state  as  treasurer  of  the 
said  state,  and  Intrusted  as  such  treasurer, 
etc.,  while  It  contained  no  direct  and  explicit 
averment  that  he  was  state  treasurer,  was 
considered  sufficient,  as  it  was  impossible 
not  to  understand  from  the  indictment  that 
such  was  the  fact. 

Another  point  raised  In  the  reasons  is  that 
indictments  1  and  2  do  not  show  from  what 
source  or  for  what  purpose  the  officer  re- 
ceived the  money  or  how  the  borough  became 
entitled  to  It  The  answer  to  this  is  that  the 
statute  has  defined  the  crime  In  question  to 
be  complete  when  such  officer  shall  embezzle 


any  of  the  money,  etc.,  committed  to  hla 
keeping,  with  intent  to  defraud  the  state, 
county,  city,  borough,  etc.;  and  the  Indict- 
ments In  this  respect  follow  the  exact  -wards 
of  the  statute.  In  an  Indictment  for  a  stat- 
utory crime  it  la  sufficient  to  charge  It  in 
the  words  of  the  statute,  without  a  particu- 
lar statement  of  the  facts  and  circumstances, 
when  the  offense  Is  thereby  described  with- 
out ambiguity  and  uncertainty.  State  v. 
Startup,  39  N.  J.  Law,  423;  State  v.  Stim- 
son,  24  N.  J.  Law,  478;  Com.  v,  Welsh,  7 
Gray,  324.  Embezzlement  is  a  distinct  of- 
fense, of  a  character  well  nnderstood,  the 
essential  elements  of  which  are  not  involved 
in  uncertainty,  so  that  the  Indictments  under 
discussion  are  clearly  within  the  role  stated. 
Goodhue  V.  People,  94  111.  87. 

This  answer  will  apply,  also,  to  a  further 
point  raised,  that  the  indictments  fail  to 
charge  conversion  by  defendant  to  his  own 
use. 

The  point  Is  raised  as  to  Indictment  3. 
which  is  based  on  section  168  of  the  crimes 
act,  that  it  does  not  describe  the  collector  as 
"having  taxes  to  collect,"  nor  show  that  the 
money  embezzled,  etc.,  was  received  for  tax- 
es. This  is  unnecessary.  The  statute  refer- 
red to  does  not  require  it.  The  words  of  the 
statute  are  to  the  effect  that  the  collector 
who  shall  embezzle,  etc.,  any  money  received 
or  collected  by  him  for  the  borough,  etc., 
shall  be  guilty,  etc. 

Another  point  is  that  two  offenses  are  char- 
ged In  the  use  of  the  words  "embezzle  and 
retain  In  his  hands."  This  is  merely  char- 
ging in  the  conjunctive  the  words  that  appear 
disjunctively  in  the  statute.  This  Is  not  du- 
plicity, as  we  have  already  shown. 

A  point  is  also  made  that  some  of  these  in- 
dictments represent  a  mere  duplication  of  the 
same  charge.  They  set  out,  however,  the- 
embezzlement  of  differing  amounts  on  differ- 
ent dates;  and  we  must  assume,  looking  at 
the  indictments  alone,  that  each  charges  a 
distinct  offense. 

Other  points  are  raised  as  to  indictments  a 
and  4;  but  they  are  either  met  by  what  haa 
been  already  said,  or  are  so  clearly  without 
substance  as  to  render  discussion  unneces- 
sary. 

The  point  was  made  against  all  the  Indict- 
ments that  they  are  defective  In  not  showing 
that  the  grand  Jury  was  held  In  the  county 
of  Monmouth.  The  Indictments  begin: 
"Monmouth  county,  to  wit,  the  grand  Inquest 
of  the  state  of  New  Jersey,  in  and  for  the 
body  of  the  county  of  Monmouth."  This  is. 
In  accordance  with  the  established  form,  and, 
when  read  In  connection  with  the  caption  and 
record  of  the  proceedings,  shows  the  opposite 
of  the  proposition  suggested.  The  caption 
shows  that  the  grand  Jury  was  Impaneled 
and  sworn  at  Freehold,  In  said  county  of 
Monmouth,  before  the  court  of  oyer  and  ter- 
miner of  that  county,  and  that  it  presented 
these  bills  later  to  the  same  court  and  was 
discharged.    This  Justifies  the  conclusion  that 
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tbe  grand  Jury  was  bdd  and  its  IndictmentB 
found  witbin  tbe  county  of  Monmouth.  Com. 
T.  Fisber,  7  Gray,  492;  Smitb  y.  State,  28 
Tenn.  9. 

The  motion  to  quash  is  dented.  The  recotd 
will  be  remitted  to  the  Monmouth  quarter 
(esslona  for  triaL 


O'REILTjT  t.  PB3NNSYLVANIA  R.  00. 

(Sapreme  Court  of  New  Je.rsey.     Feb.  24, 
1903.) 

RAIIiROADS— RELIEF  DBFARTMENT— 
RELEASE. 

1.  Role  58  of  the  defendant's  relief  depart- 
ment reads  as  follows:  "Should  a  memlier  or 
his  lesral  representative  make  claim  or  bring 
tnit  against  the  company,  or  against  any  other 
corporation  wliich  may  be  at  the  time  asso- 
ciated therewith  in  administration  of  the  relief 
departments,  in  accordance  with  the  terms  set 
forth  in  regulation  No.  6,  for  damages  on  ac- 
connt  of  injury  or  death  of  snch  member,  pay- 
ment of  benefits  from  the  relief  fund  on  ac- 
count of  the  same  shall  not  be  made  until  snch 
claim  shall  be  withdrawn  or  suit  discontinued. 
Any  compromise  of  such  claim  or  suit,  or  judg- 
ment in  snch  suit,  shall  preclude  any  claim 
npon  the  relief  fund  for  benefits  ou  account  of 
such  injury  or  death,  and  the  acceptance  of 
benefits  from  the  relief  fund  by  a  member  or 
bis  beneficiary  or  beneficiaries  on  account  of 
injury  or  death  shall  operate  as  a  release  and 
satisfaction  of  claims  against  the  company  and 
any  and  all  the  corporations  associated  there^ 
with  in  the  administration  of  the  relief  depart- 
ments for  damages  received  from  such  injury 
or  death." 

Held,  that  the  judgment  Intended  by  that  rule 
is  a  judgment  awarding  the  plaintiff  some  dam- 
ages. 

(Syllabus  by  the  Court.) 

Certiorari  to  Trenton  district  court 
Action    by   Bridget    O'Reilly    against    the 

rpnnsj-lvnnla  Railroad  Company.    .Judgment 

for  defendant;  and  plaintiff  brings  certiorari. 

BeTersed. 
Argued  November  term,  1902,  before  HEN- 

DRICKSON  and  DIXON,  JJ. 

James  L.  Kelly  and  Clarence  S.  Biddle,  for 
plaintiff.  Charles  F.  Gummere  and  Alan  H. 
Strong,  for  defendant. 

DIXON,  J.  Thomas  O'Reilly  was  killed 
on  January  IS,  1899,  while  in  the  perform- 
ance of  Ilia  duties  as  an  employ^  of  the  de- 
fendant company.  At  that  time  he  was  a 
member  of  the  relief  department  of  the  com- 
pany. Afterwards,  bis  administratrix,  the 
plaintiff  here,  brought  an  action  against  the 
company  to  recover  damages  under  our  death 
act,  but  on  demurrer  to  her  declaration  final 
judgment  was  rendered  for  the  defendant. 
Afterwards  she  brought  the  present  suit  to 
recover  |250  claimed  to  be  due  as  benefits 
under  the  rules  of  the  relief  department,  and 
the  defendant  Insists  that  the  judgment  above 
mentioned  bars  her  claim  by  force  of  rule 
58,  which  to  recited  at  the  head  of  this  opin- 
ion. 

The  question  tor  decision  Is  whether  a 
Judgment  on  demurrer  Is  the  kind  of  judg- 


ment Intended  by  tliat  rula  We  think  It  Is 
not  The  meaning  plainly  expressed  In  ev- 
ery clause  of  this  rule,  except  that  now  un- 
der consideration,  is  that  the  employ^  in- 
jured, and  the  representatives  of  an  employ^ 
killed,  shall  not  receive  both  compensation 
for  the  injury  or  deatli,  and  benefits  from 
the  relief  department;  and  to  effectuate  this 
purpose  it  is  declared  that  a  claim  for  com- 
pensation shall  suspend  a  claim  for  benefits, 
and  the  satisfaction  of  either  claim  shall 
discharge  the  other.  Among  these  clauses  is 
that  now  to  be  construed,  namely,  "Any  com- 
promise of  such  claim  or  suit  (for  compensa- 
tion), or  Judgment  in  such  suit  shall  preclude 
any  claim  upon  the  relief  fund."  Here  the 
Judgment  Intended  Is  coupled  vrith  a  compro- 
mise of  the  claim  or  suit  and  a  compromise 
implies,  not  a  total  defeat  of  the  claim,  but 
an  adjustment  which  gives  the  claimant  at 
least  part  of  his  claim— an  adjustment  in 
which  the  parties  agree  upon  the  sum  to  l>e. 
paid.  Bearing  in  mind  the  general  purpose 
of  the  regulation  and  tills  collocation  of  com- 
promise and  Judgment  we  think  the  Judg- 
ment Intended  Is  one  by  which  the  claimant 
recovers  some  compensation  for  the  loss  al- 
leged, and  not  one  which  turns  on  ttae  mere 
form  of  pleading. 

The  Judgment  of  the  district  court  to  the 
contrary  should  be  reversed,  and  the  record 
remitted  to  that  court  for  a  new  trial 


DAVBT   V.    BRIE   a   CO. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1908.) 

DECUIRATION— DBMURRBR. 

1.  Where  a  declaration  in  an  action  of  tort 
for  negligence  is  demurred  to,  even  though  it 
be  inartistically  drafted,  still,  if  it  allege  with 
sufficient  certainty  facts  that  show  a  lenl 
duty,  and  the  neglect  thereof  on  the  part  of  ue 
defendant,  and  a  resulting  injury  to  the  plain- 
tiff, without  fault  on  his  part  it  is  not  demur- 
rable. 

2.  A  ground  of  demurrer  suggested  in  the 
brief,  but  not  assi^ed  among  the  causes  of 
demurrer  served,  will  not  be  considered. 

(Syllabus  by  the  Court) 

Action  by  Jane  Davey  against  the  Erie 
Railroad  Company.  Demurrer  and  declara- 
tion overruled. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY,  JJ. 

Joseph  M.  Roseberry,  for  plaintiff.  George 
M.  Shlpman,  for  defendant. 

FORT,  J.  This  is  a  demurrer  to  a  decla- 
ration. The  declaration  contains  two  counts. 
The  counts  are  Inartistically  drawn,  and 
each  is  confused  by  unnecessary  amplifica- 
tion, but  neither  count  is  suflSdently  faulty 
to  sustain  a  general  demurrer. 

The  first  count  is  based  upon  the  alleged 
careless  management  of  a  locomotive  engine 
by  the  servants  of  the  defendant,  such  negll- 
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gence  resulting  In  hot  ashes,  burning  coals, 
etc.,  falling  upon  the  combustible  material 
upon  the  right  of  -way  of  the  defendant  com- 
pany, and  setting  Are  to  such  combustible  ma- 
terials thereon,  and  then  spreading  to  the 
standing  timber,  etc.,  on  the  plalntUfs  land. 

The  second  coxmt  is  founded  upon  the  alle- 
gation of  negligence  in  the  defendant  in  the 
way  It  kept  its  roadbed  and  its  adjacent  land 
on  the  right  of  way;  the  averment  being  that 
the  defendant  failed  "to  keep  its  said  strip, 
parcel,  or  tract  of  land  «  «  •  free  from 
combustible  materials,  so  that  fire  should  not 
be  occasioned  by  reason  of  hot  ashes,  burn- 
ing coals,  *  *  *  falling  and  settling 
thereon  from  ont  of  said  locomotlTe  engines, 
and  to  take  reasonable  care  to  guard  against 
the  escape  of  fire  which  might  be  occasioned 
thereby." 

These  connta  «ich  sufficiently  charge  a 
duty  and  the  neglect  thereof  upon  the  part 
of  the  defendant  company.  Salmon  y.  D.  L. 
&  W.  R.  R.  Co.,  88  N.  J.  Law,  5,  20  Am.  Rep. 
856. 

It  Is  Insisted  upon  the  brief  of  the  demur- 
rant that  the  declaration  does  not  describe 
or  locate  the  lands  of  the  plaintiff  with  suffi- 
cient certainty.  This  may  be  true,  but,  as 
no  such  ground  for  demurrer  is  found  in  tlie 
causes  of  demurrer  in  the  record,  it  is  not, 
decided. 

The  demurrers  are  overruled,  with  costs. 


BACON  et  al.  y.  BOARD  OF  CHOSEN 

KBBBHOLDEKS  OF  OUMBBHr 

LAND  COUNTY. 

(Supreme  Court  of  New  Jers^.     Feb.  21, 
1908.) 

MANDAMUS  TO  CHOSEN  FREBHOLDERS— RB- 
PAIR   OF   ROADWAY. 

1.  Where  the  legal  obligation  of  a  board  of 
chosen  freeholders  to  put  a  roadway  in  fit  con- 
dition for  public  trarel  Is  not  clearly  shown,  its 
enforcemrnt  by  mandamus  will  be  denied. 

(Syllabus  by  the  Court) 

Application  by  the  people,  on  the  relation 
of  Alouzo  T.  Bacon  and  others,  for  writ  of 
mandamus  to  the  board  of  chosen  freeholders 
of  the  county  of  Cumberland.  Rule  to  show 
cause  discharged. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GARBETSOxV,  JJ. 

Walter  H.  Bacon,  for  relators.  Samuel 
Iredell,  Samuel  H.  Richards,  and  Thomas  B. 
French,  for  respondents. 

GARRISON,  J.  The  relators,  as  taxpayers, 
ask  for  a  writ  of  mandamus  to  compel  the 
board  of  chosen  freeholders  of  the  county 
of  Cumberland  to  put  a  roadway  in  fit  con- 
dition for  public  travel. 

The  relators  may  maintain  '  this  action. 
Perry  v.  Williams,  41  N.  J.  Law,  832,  32 
Am.  Rep.  219. 

The  facts  are  that  the  bridge  and  road- 
way in  question  were  built  by  private  capi- 


tal, under  legislative  sanction  (P.  L.  1864,  p. 
688),  and  were  operated  as  such  until  1871. 
when  they  were  bought  by  the  defendant, 
the  board  of  chosen  freeholders  of  the  county 
of  Cumberland.  A  statute  passed  in  that 
year  (P.  L.  1871.  p.  303)  authorized  this  ac- 
quisition by  the  freeholders.  One  of  the  ob- 
jects set  forth  In  the  title  of  this  act  was 
"to  convert  the  road  of  the  said  bridge  com- 
pany which  is  appurtenant  to  the  said  bridge 
into  a  public  highway,"  and  one  of  the 
provisions  of  the  statute  was  "that  upon 
the  execution  and  delivery  of  said  convey- 
ance, the  said  road  of  said  company,  now 
appurtenant  to  said  bridge,  shall  be  deemed 
to  be,  and  shall  become,  and  shall  be  work- 
ed and  managed  as  a  public  highway,  the 
same  as  if  said  road  had  been  laid  out  and 
established,  according  to  the  provisions  of 
the  general  road  act;  and  that  upon  the 
execution  and  delivery  of  said  conveyance, 
the  existence  of  the  said  the  ^laurlce  River 
Bridge  Company  as  a  corporate  body,  shall 
become  extinguished." 

A  new  bridge  was  built  by  the  county  in 
1888,  and  this  structure  is  not  claimed  to  be 
either  deficient  or  out  of  repair.  The  con- 
troversy is  over  the  dpty  of  the  board  of 
chosen  freeholders  to  put  the  road  in  ques- 
tion in  a  condition  fit  for  public  travel. 

It  is  evident  from  the  testimony  taken  un- 
der this  rule  that  what  Is  required  of  the 
freeholders  is  not  merely  to  repair  the  road- 
way, or  to  maintain  it  in  the  condition  In 
which  it  was  when  it  became  a  public  high- 
way, but  to  reconstruct  it  upon  a  higher 
grade.  The  Imposition  of  this  duty  upon  the 
freeholders,  and  Its  enforcement  by  manda- 
mus. Implies  that  tbe  following  propositions 
are  established:  (1)  That  the  roadway  Is  In 
legal  contemplation  an  appurtenant  to  the 
bridge,  rather  than  a  public  road;  (2)  that 
by  force  of  the  act  of  1871  the  road  did  not 
become  a  public  highway,  as  distinguished 
from  an  appurtenant  to  the  bridge;  (3)  that 
the  purchase  of  the  bridge  and  road  by  tbe 
county  imposed  upon  it  the  duty  of  recon- 
structing the  road  notwithstanding  the  legis- 
lative declaration  of  the  future  status  of  the 
road;  (4)  that  tbe  duty  of  the  freeholders, 
if  it  exists,  is  not  merely  to  maintain  or 
repair,  but  to  reconstruct;  (5)  that  this  Is 
the  legal  duty  of  the  freeholders  regardless 
of  Its  discretion  in  the  premises. 

Of  these  propositions  not  one  can  be  said 
to  be  free  from  doubt  unless  tbe  act  of  1871 
so  clearly  defines  the  fatni«  status  of  the 
road  as  to  leave  no  doubt  that  It  was  In- 
tended to  sever  it  from  the  bridge,  and  es- 
tablish it  as  a  public  highway,  as  if  laid 
out  under  the  general  road  act  (8  G«n.  St. 
p.  2803).  Inasmuch,  however,  as  the  town- 
ship in  which  the  road  lies  la  not  a  par^ 
to  this  proceeding,  no  opinion  that  involvea 
its  liability  Is  intended  to  be  expressed,  es- 
pecially as  the  present  matter  must  be  dis- 
posed of  upon  a  general  rule  that  is  insepara- 
ble from  the  prerogative  writ  that  Is  invoked. 
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namely,  that,  where  a  clear  legal  ohllgatton 
to  perform  an  act  has  not  been  shown,  the 
performance  of  such  act  will  not  be  enforced 
by  the  mandatory  process  of  the  court.  The 
legal  obligation  of  the  defendant  in  the  pres- 
ent case  being,  to  say  the  least,  doubtful,  the 
vrlt  of  mandamns  will  not  Issue. 
The  role  to  show  cause  is  discharged. 


STATE  T.  SHUTTS. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 

1903.) 

IJUICBNT—INDICTMBNT— PROPERTY  BDBJBCT 
— KRROR^REViaW. 

1.  Ad  indictment  for  the  larceny  of  chickens, 
if  intended  to  be  under  section  158  of  the  act 
for  the  punishment  of  crimes  (P.  L.  1898,  p. 
837)  should  contain  allegations  gafficient  to 
show  that  the  offense  is  not  that  defined  in  seC' 
tion  162  of  the  same  act. 

2.  Whether,  since  the  enactment  of  section 
162,  Crimes  Act  (P.  L.  1808,  p.  839),  chickens 
are  the  subject  of  larceny  under  section  158, 
Crimes  Act  (P.  L.  1808.  p.  83").  qusere.  Upon 
1  writ  of  error  to  review  a  judgment  in  a 
criminal  ease  the  court  will  only  consider  such 
matters  as  have  been  called  to  the  attention 
of  the  state  either  by  assignment  of  error  or 
(pecification  of  causes;  and  a  general  excep- 
tioii  to  a  charge  is  only  available  wheu  error 
is  assigned  upon  the  objectionable  portions. 

(Syllabus  by  the  Court) 

Error  to  court  of  quarter  sessions,  Mon- 
mouth county. 

Frank  Shutts  was  convicted  of  larceny,  and 
brings  error.     Reversed. 

Argued  before  GTJMMERB,  C.  J.,  and  VAN 
STCKBL,    GARRISON,   and   GARRETSON, 

a. 

Wesley  B.  Stont,  for  plaintiff  In  error.  John 
E.  Foster,  for  defendant  in  error. 

GARRETSON,  J.  This  case  is  before  the 
court  upon  writ  of  error,  and  It  seems  to  be 
assumed  by  the  plaintiff  In  error  that  It  Is 
so  under  section  136  of  the  criminal  procedure 
act  of  1888  (P.  Ij.  1898,  p.  915).  which  pro- 
Tides  that  "the  entire  record  of  the  proceed- 
ings had  upon  the  trial  of  any  criminal  cause 
may  be  returned  by  the  plaintiff  In  error 
thereto  with  the  writ  of  error,"  etc.;  but  an 
examination  of  the  printed  book  fails  to  dis- 
close any  return  by  the  Judge  other  than  the 
ordinary  and  formal  return  to  the  writ  of 
error. 

The  proper  practice  upon  a  return  made  in 
accordance  with  section  138  is  Indicated  by 
the  Court  of  Errors  and  Appeals  in  the  case 
of  State  T.  Young  (N.  J.  Err.  &  App.)  51  Atl. 
040. 

By  section  137  of  the  same  act  It  Is  pro- 
vided that,  "where  a  plaintiff  In  error  shall 
sleet  to  take  up  the  entire  record  with  his 
writ  of  error  as  herein  provided,  he  shall 
q>ecify  the  causes  in  the  record  relied  upon 
for  relief  or  reversal  and  shall  not  be  con- 
fined to  hb  bill  of  exceptions  or  required  to 
assign  error  thereon  and  he  shall  serve  a  copy 
of  the  causes  so  relied  upon  for  relief  or  re- 


versal" upon  the  representative  of  the  state 
within  a  specified  time.  And  the  case  of 
State  y.  Young,  supra,  holds:  "The  clear  im- 
plication is  that  the  review  Is  to  be  confined 
to  matters  of  which  the  state  Is  apprised,  ei- 
ther by  assignment  of  error  or  specification 
of  causes."  In  the  present  case  no  specifica- 
tion of  causes  of  reversal  has  been  served. 

It  Is  further  provided  by  section  140  of  the 
criminal  procedure  act  that  "It  shall  be  law- 
ful to  take  a  general  exception  to  the  charge 
of  the  court  to  the  Jury  without  specifying 
any  particular  ground  or  grounds  for  such 
exception  and  without  specifying  what  por- 
tions of  said  charge  are  excepted  to  and  It 
shall  be  the  duty  of  the  Judge  to  settle  a  bill 
of  such  exception  and  to  sign  and  seal  the 
same  to  the  end  that  the  same  may  be  re- 
turned with  the  writ  of  error  to  the  court 
having  cognizance  thereof."  And  section  141 
provides:  "It  shall  be  lawful  where  such  gen- 
eral exception  has  been  taken  to  assign 
any  error  or  errors  of  law  upon— anji  por- 
tion of  the  charge  so  excepted  to."  The  case 
before  us  does  not  disclose  any  general  ex- 
ception to  the  charge  upon  which  the  Judge 
settled  a  bill  of  exertion  or  signed  and  seal- 
ed the  same. 

Under  the  criminal  procedure  act  (Gen.  St 
p.  1154,  {  170  [Laws  1894,  p.  246])  the  return 
to  the  writ  Is  to  be  of  the  Indictment,  with  all 
things  touching  the  same.  Including  the  en- 
tire proceedings  bad  upon  the  trial,  and  Is  so 
certified  by  the  trial  court;  and  the  court, 
on  hearing,  was  required  by  this  statute  to 
look  at  the  entire  record  of  the  proceedings, 
including  the  testimony  and  the  weight  there- 
of, and  was  authorized  to  reverse  the  Judg- 
ment and  grant  a  new  trial  where  It  appear- 
ed from  the  entire  record  of  the  proceedings 
that  the  plaintiff  in  error  sustained  manifest 
wrong  or  injury.  Roesel  v.  State,  62  N.  J. 
Law,  240,  41  Atl.  408. 

The  criminal  procedure  act  of  1898,  In  sec- 
tion 136,  supra,  omits  the  words  "or  upon  the 
evidence  adduced  upon  the  trial,"  so  that  since 
that  act  the  court  upon  review  does  not  pass 
upon  the  weight  of  the  evidence,  and  only 
upon  Its  admission  or  rejection,  or  upon  the 
direction  of  the  Judge  as  to  Its  legality,  and 
that  only  when  brought  before  the  reviewing 
court  In  the  manner  Indicated  above. 

We  are  therefore  confined  In  this  case  to  a 
consideration  of  the  record  of  the  Judgment, 
and  to  such  bills'  of  exception  as  were  duly 
signed  and  sealed  at  the  trial. 

There  were  13  assignments  of  error,  as  fol- 
lows: (1)  Because  the  judgment  was  given  for 
the  state,  and  against  the  said  Frank  Shutts, 
when  by  law  of  the  land  the  Judgment  afore- 
said should  have  been  given  to  the  said  Frank 
Shutts.  (2)  Because  the  trial  Judge  refused 
to  quash  the  Indictment  (3)  Because  the  said 
court  admitted  the  testimony  against  said  de- 
fendant, which  was  illegal  and  contrary  to 
law.  (4)  Because  the  said  court  refused  to 
admit  testimony  on  the  part  of  the  defend- 
ant, which  In  law  he  should  ha^re  done.  .(6) 
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Because  the  testimony  was  such  that  It  show- 
ed that  the  defendant  was  not  guilty,  and  the 
verdict  should  have  been  accordingly.  (6)  Be- 
cause the  Judge  charged  the  Jury  contrary  to 
law.  (7)  Because  the  Judge  charged  the  Jury 
contrary  to  the  proof  In  the  case.  (8)  Because 
the  court  refused  to  charge  the  Jury  as  re- 
quested. (9)  Because  the  Jury  found  the  de- 
fendant guilty  of  grand  larceny,  to  wit:  "The 
defendant  Is  guilty  of  grand  larceny  as  he 
stands  charged  In  the  Indictment."  (10)  Be- 
cause the  said  indictment  is  not  signed  by  the 
foreman  of  the  grand  Jury.  (11)  Because  the 
verdict  or  finding  is  against  the  clear  weight 
of  evidence.  (12)  Because  the  verdict  or  find- 
ing Is  contrary  to  the  evidence  and  the  law. 
(13)  Because,  for  divers  other  reasons,  the 
said  Judgment  is  erroneous  and  contrary  to 
law. 

The  fifth  and  eleventh  assignments  of  error 
are  upon  the  findings  of  the  evidence,  and 
cannot  be  considered.  The  eighth  Is  not 
founded  on  any  request  to  charge  with  re- 
spect to  any  matter  whatever.  The  tenth  ex- 
ception Is  not  well  taken;  the  indictment 
need  not  be  signed  by  the  foreman  of  the 
grand  Jury.  State  v.  Magrath,  44  N.  J.  Law, 
227.  The  sixth,  seventh,  and  twelfth  have 
no  exceptions  or  specifications  to  sustain 
them,  and  are  not  hi  themselves  specifications 
of  causes  for  reversal.  The  third  and  fourth 
are  to  the  admission  and  rejection  of  testi- 
mony, and  an  examination  of  all  the  excep- 
tions to  such  admission  and  rejection  falls  to 
disclose  any  error  In  the  rulings  of  the  trial 
court.  The  first,  second,  ninth,  and  thirteenth 
exceptions  are  such  as  will  raise  any  questions 
appearing  on  the  face  of  the  Indictment  and 
the  record  of  the  Judgment 

The  plaintiff  In  error  was  Indicted  for  that 
be  "seven  bags  of  chicltens  of  the  value  of 
twenty  dollars  of  the  goods  and  chattels  of 
J.  A.  S.  then  and  there  being  found  unlawful- 
ly did  steal,  take  and  carry  away."  The  in- 
dictment also  contained  a  count  for  receiving 
stolen  goods.  The  verdict  of  the  Jury  was 
"that  they  find  the  defendant  guilty  of  grand 
larceny  as  he  stands  charged  in  the  indict- 
ment" The  Judgment  was  "that  the  defend- 
ant be  confined  In  the  state's  prison  at  bard 
labor  for  the  term  of  two  years." 

Section  158  of  the  crimes  act  (P.  L.  1888,  p. 
837)  provides:  "Any  person  who  shall  steal 
of  tbe  money  or  personal  goods  and  chattels 
of  another  •  •  •  shall  be  guilty  of  a  mis- 
demeanor if  tbe  price  or  value  of  the  article, 
property  or  thing  be  under  twenty  dollars; 
and  if  the  price  or  value  of  the  article,  prop- 
erty or  thing  be  of  or  above  twenty  dollars 
shall  be  guilty  of  a  high  misdemeanor." 

The  penalty  for  a  high  misdemeanor,  as  pre- 
scribed by  section  217  of  the  crimes  act  (P. 
L.  1808,  p.  854),  is  a  fine  not  exceeding  $2,000 
and  Imprisonment  not  exceeding  seven  years. 
The  penalty  for  a  misdemeanor,  by  section 
218  (P.  L.  1898,  p.  854),  is  a  fine  not  exceeding 
$1,000  and  Imprisonment  not  exceeding  three 
years. 


The  case  was  tried  upon  tbe  theory  that  the 
Indictment  was  found  under  this  section  of 
the  statute.  Evidence  was  produced  as  to 
tbe  value  of  the  chickens  taken.  The  Judge 
charged  the  Jury  as  follows:  "This  defendant 
is  indicted  upon  an  Indictment  charging  blm 
with  grand  larceny,  petit  larceny,  and  a  count 
charging  him  with  receiving  tbose  goods, 
knowing  them  to  have  been  stolen.  Under 
this  indictment,  and  under  certain  circum- 
stances which  we  may  or  may  not  find,  be 
could  be  convicted  of  either  one  of  those  of- 
fenses, or  entirely  acquitted.  In  tbe  first 
place,  you  should  convict  him  if  you  believe 
him  to  be  guilty  of  grand  larceny.  Grand 
larceny  consists  of  a  theft  of  goods  worth  as 
much  or  more  than  |20  In  value.  You  could 
convict  him  of  petit  larceny,  which  consists  of 
a  theft  of  goods  in  value  less  than  $20,  or  yon 
could  convict  him  of  receiving  those  goods 
with  a  guilty  knowledge  that  they  had  been 
stolen,  and  In  that  case  it  makes  no  difference 
wbether  the  goods  were  worth  $20  or  less. 
The  first  thing  for  you  to  determine,  U  you 
determine  that  he  is  guilty  beyond  a  reasona- 
ble doubt  is  what  he  is  guilty  of.  Were 
these  chickens  worth  twenty  dollars?  If  they 
were,  and  he  should  be  convicted,  yon  should 
say  he  was  guilty  as  charged  in  the  Indict- 
ment. If  In  your  verdict  you  say  this:  'He  - 
stole  those  chickens,  but  they  were  not  worth 
$20,'  then  you  should  say  he  was  guilty  of 
petit  larceny.  You  understand,  If  you  find 
that  the  valne  of  tbe  goods  was  $20,  then  yon 
should  say  be  was  guilty  as  charged  In  the 
indictment;  and  if  less  than  $20,  then  yoa 
should  say  that  he  Is  guilty  of  petit  larceny. 
Now,  suppose  yon  find  that  he  did  not  steal, 
but  received  the  goods  knowing  them  to  have 
been  stolen,  then  you  will  simply  say  that  you 
find  him  guilty  of  receiving  the  goods,  but  be 
would  not  be  guilty  of  stealing." 

The  plaintiff  In  error  claims  that  chickens 
are  not  Included  within  the  terms  "money  or 
personal  goods  and  chattels"  used  in  section 
158,  supra,  because  of  the  provisions  of  sec- 
tion 162  of  the  crimes  act  (P.  L.  1898,  p.  839), 
which  Is  as  follows:  "Any  person  who  shall 
carry  away  or  unlawfully  appropriate  with 
Intent  to  steal  any  turkey,  goose,  duck,  chick- 
en or  other  domestic  fowl  by  whatever  name 
known  or  designated,  the  property  of  another, 
sliall  be  guilty  of  a  misdemeanor."  The  in- 
dictment attempts  to  follow  the  ordinary  com- 
mon law  form  for  larceny,  which  is  the  of- 
fense defined  In  section  158.  Whether,  since 
the  enactment  of  section  162,  chickens  are  no 
longer  the  subject  of  larceny  under  section 
158,  need  not  now  be  decided.  It  may  be 
suggested,  however,  that  possibly  section  162 
applies  only  to  domestic  fowls  when  alive, 
and  that  when  killed  and  a  subject  of  mer- 
chandise they  may  be  Included  under  the  de- 
nomination of  personal  goods  and  chattels 
In  section  158.  If  chickens  are  the  subject  of 
larceny  under  section  158,  the  indictment 
charging  that  defense  should  contain  words 
of  sufflcipjit  description  to  exclude  tbe  appll- 
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cation  of  section  162.  Under  that  view  this 
indictment  would  be  defectlTe  In  that  par- 
ticular. The  words  of  criminal  import  In  sec- 
tion 162  are  "carry  away  or  unlawfully  ap- 
propriate with  intent  to  steal";  the  words 
■Bed  In  the  Indictment  are  "steal,  take  and 
carry  away."  We  consider,  however,  that  the 
Indictment  Is  defective  in  the  description  of 
the  property  taken,  whether  regarded  tmder 
tlie  15Sth  or  the  162d  section. 

The  Indictment  found  Is  not  sufficient  to 
cbarge  the  offense  set  out  in  section  162,  be- 
cause It  is  clearly  a  charge  tmder  section  158. 
It  shoidd  contain  allegations  sufficiently  clear 
to  apprise  the  defendant  that  he  la  charged 
with  the  otTense  under  section  162,  and  not  un- 
der section  158.  The  words  In  section  162  are 
"carry  away  or  unlawfully  appropriate  with 
Intent  to  steal,"  and  these  are  not  equivalent 
to  "steal"  In  section  15&  It  should  also  be  al- 
leged In  the  indictment  that  the  chickens  car- 
ried away  or  appropriated  with  Intent  to  steal 
are  domestic  fowl,  so  ns  to  distinguish  them 
from  other  fowl  called  chickens,  which  are  not 
domestic  fowL  There  should  be  no  allegation 
of  value,  because  the  offense  does  not  depend 
upon  the  value. 

The  indictment  found  Is  not  sufficient,  as  an 
Indictment  for  larceny  under  section  158,  be-, 
cause,  the  carrying  away  or  appropriating 
with  Intent  to  steal  of  chickens  having  been 
made  an  offense  by  section  162,  If  It  should 
be  claimed  that  chickens  of  certain  sorts,  or 
in  certain  conditions,  are  still  subjects  of  lar- 
ceny under  section  158,  the  sort  or  condition 
sbonld  be  specified,  so  that  the  defendant  may 
be  informed  under  which  section  he  Is  ac- 
cused. 

We  consider,  moreover,  that  the  description 
"seven  bags  of  chickens  of  the  value  of  twen- 
ty dollars"  is  defective,  whether  regarded  un- 
der the  158th  or  162d  section.  Chickens  are 
nsoally  regarded  by  number  or  weight  The 
expression  used  In  Indictment  conveys  no  idea 
of  the  number  or  quantity  of  chickens  taken. 
The  property  taken  cannot  be  described  by 
what  it  is  enclosed  within,  because  that  gives 
no  idea  of  the  extent  of  the  goods  taken. 
Wharton  Cr.  PL  &  Pr.  (8th  Ed.)  |  206.  If  the 
Indictment  is  for  larceny,  the  value  of  each 
arf!c-le  should  be  stated.  Wharton,  supra; 
State  V.  Stlmson,  24  N.  J.  Law,  9;  Stephens 
T.  State,  53  N.  J.  Law,  249,  21  Atl.  1038. 

The  judgment  of  the  sessions  should  be  re- 
versed. 


SHELMERDINE  v.  LIPPINCOTT. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

PLIASINOS-CONFESSION  OF  JVDQHBNT- 
WABRANT  OF  ATTORNEY. 

1.  Under  section  123  of  the  practice  act  (2 
Gen.  St.  p.  2554),  a  writing  annexed  to  a 
pleading,  withont  being  referred  to  iu  the  body 
of  the  pleading  as  so  annexed,  cannot  be  re- 
■orted  to  for  the  purpose  either  of  enlarging  or 
limiting  the  averments  of  the  pleading. 


2.  Under  the  "Act  directing  the  mode  of  en- 
tering judgments  on  bonds  with  warrants  of  at- 
torney to  confess  judgments"  (1  Gen.  St  p. 
172),  a  warrant  of  attorney  for  confessing  judg- 
ment that  is  included  in  the  body  of  a  promis- 
sory note  is  not  void.  The  act  is  iimitea  by  its 
title  so  as  merely  to  prohibit  the  use  of  such  a 
warrant  of  attorney  in  the  entry  of  a  judgment 
in  the  courts  of  this  state. 

(Syllabus  by  the  Court) 

Action  by  William  H.  Shelmerdlne  against 
Charles  K.  Llpplncott  Demurrer  to  replica- 
tion overruled. 

Argued  November  term,  1902,  before  OUM- 
MERE,  C.  J.,  and  VAN  SYCKEI^  FORT,  and 
PITNEY.  JJ. 

Edward  Dudley,  for  plaintiff.  Henry  L 
Bndd,  Jr.,  for  defendant 

PITNEY,  J.  The  declaration  sets  forth 
that  on  a  certain  date  before  the  commence- 
ment of  this  suit  In  the  court  of  common 
pleas  No.  4  for  the  county  of  Philadelphia, 
In  the  state  of  Pennsylvania,  by  the  con- 
sideration and  judgment  of  that  court,  the 
plaintiff  recovered  against  the  defendant  a 
judgment  for  $51,556.28,  with  costs,  which 
judgment  still  remains  in  that  court  in  full 
force  and  effect,  in  no  wise  satlsfled,  revers- 
ed, or  annulled,  and  that  the  plaintiff  has 
not  yet  obtained  execution  thereof;  whereby 
an  action  bath  accrued,  etc.  Appended  to 
the  declaration  is  a  bill  of  particulars  pur- 
porting to  set  forth  a  copy  of  the  exempli- 
fied record  of  the  judgment  upon  which  the 
declaration  Is  founded. 

By  section  123  of  the  practice  act  (2  Gen. 
St.  p.  2554),  it  is  enacted  that  If  any  writ- 
ing whereof  a  copy  Is  annexed  to  the  dec- 
laration be  referred  to  in  the  body  of  the 
pleading  as  so  annexed,  the  copy  shall  cure 
any  defect  by  reason  of  the  insufficient  set- 
ting forth  of  the  same  in  the  body  of  the 
pleading.  Whether  a  Judgment  Is  such  a 
writing  as  comes  within  the  purview  of  this 
section  is  a  question  not  now  raised,  for 
the  declaration  before  us  does  not  refer  to 
the  judgment  record  as  annexed,  and  in  the 
absence  of  such  a  reference  it  is  well  settled 
that  a  bill  of  particulars  is  no  part  of  the 
pleading,  and  resort  cannot  be  had  to  it 
for  the  purpose  either  of  enlarging  or  lim- 
iting the  averments  of  the  pleading.  Harri- 
son V.  Vreeland,  38  N.  J.  Law,  366;  Brown 
V.  Warden,  44  N.  J.  Law,  177;  Metzger  v. 
Credit  System  Co.,  59  N.  J.  Law,  340,  36  Atl. 
061;  Snyder  v.  Merchants'  Ins.  Co.,  59  N. 
J.  Law,  69,  34  Atl.  945;  Voorhees  v.  Barr, 
59  N.  J.  I.«w,  123,  35  Atl.  651;  Mellck  v. 
Foster,  64  N.  J.  Law,  394,  45  Atl.  Oil. 

Among  other  pleas  filed  by  the  defend- 
ant Is  one  setting  up  "that  he  was  not  serv- 
ed with  process  In  the  suit  If  any  there 
were.  In  which  the  said  judgment  If  any 
there  be,  was  obtained;  tliat  be  did  not 
appear  to  said  suit  In  person  or  by  attor- 
ney; and  that  he  was  not  resident  nor 
present  within  the  Jurisdiction  of  the  court 
in  which  the  said  judgment  was  rendered 
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at  any  time  pending  the  said  snit,  or  when 
judgment  was  rendered  therein."  To  this 
plea  the  plaintiff  replies:  "That  the  said 
judgment  was  duly  entered  without  suit,  by 
confession,  according  to  the  laws  of  the 
state  of  Pennsylvania,  under  and  by  virtue 
of  a  power  of  attorney,  upon  a  certain  prom- 
issory note  made  by  the  defendant  to  the 
plaintiff,  and  to  be  performed  in  that  state, 
In  manner  and  form  as  follows."  And  the 
replication  then  sets  forth  in  full  the  prom- 
issory note  in  question,  included  in  the  body 
of  wliich  is  an  authorization  for  any  attor- 
ney of  any  court  of  record  of  Pennsylvania 
or  elsewhere  to  appear  for  the  defendant 
and  enter  judgment  against  him  for  the 
sum  specified  in  the  note,  with  costs  of 
suit,  with  or  without  declaration,  and  with 
release  of  errors.  To  this  replication  defend- 
ant has  Interposed  a  general  demurrer,  and 
in  support  thereof  relies  upon  the  well-es- 
tablished rule  that,  notwithstanding  the 
Federal  Constitution,  a  judgment  rendered  in 
a  state  court  has  no  force  or  effect  beyond 
the  territory  of  the  state,  if  it  appear  that 
the  defendant  was  not  served  with  process 
In  the  action  wherein  the  judgment  was  ren- 
dered, did  not  appear  therein,  and  was  not 
within  the  Jurisdiction  of  the  court  But 
the  replication  avers  that  the  judgment  now 
In  question  was  duly  entered  without  suit, 
by  confession.  In  accordance  with  the  laws 
of  the  state  of  Pennsylvania,  and  under  and 
by  virtue  of  the  power  of  attorney  that  is 
set  forth  In  the  replication.  As  this  instru- 
ment authorized  any  attorney  to  appear  for 
the  defendant  and  enter  judgment  asainst 
him,  the  replication  as  a  whole  sufficiently 
avers  that  the  judgment  was  duly  entered  by 
an  attorney  under  the  authority  thus  confer- 
red. 

The  defendant  relies  upon  the  case  of 
Grover  &  Baker  Co.  v.  Radcliffe,  137  U.  8. 
287,  11  Sup.  Ct.  92,  34  L.  Ed.  670.  But  In 
that  case  it  appeared  that  the  bond  and 
warrant  authorized  any  attorney  to  enter 
the  judgment,  and  It  appeared  that  the 
judgment  was  entered  against  him  in  Penn- 
sylvania by  the  prothonotary,  without  serv- 
ice of  process  or  appearance  in  person  or  by 
attorney,  under  a  local  law  permitting  that 
to  be  done.  The  question  under  considera- 
tion, therefore,  was  not  whether  the  power 
of  attorney  authorized  any  attorney  to  make 
the  appearance,  but  whether  It  authorized 
the  Judgment  to  be  entered  without  such 
appearance.  That  is  a  very  different  case 
from  the  present,  for  the  averments  of  the 
replication  now  under  criticism  include  a 
statement  that  the  attorney  appeared.  If 
any  inference  to  the  contrary  can  be  drawn 
from  what  appears  upon  the  transcript  of 
judgment  as  contained  in  the  bill  of  particu- 
lars, the  point  can  only  be  taken  upon  the 
trial,  for  the  reason  already  griven.  A  re- 
joinder In  proper  form,  denying  that  an  at- 
torney appeared  for  the  defendant,  or  con- 
taining other  averments  appropriate  to  the 


facts  of  the  case,  would  enable  the  defendant 
to  present  the  defense  relied  upon,  If  there 
be  doubt  of  his  right  to  do  so  under  the 
plea  of  nul  tlel  record  that  lias  already  been 
filed. 

The  defendant  further  Insists  that,  be- 
cause the  warrant  of  attorney  for  confessing 
judgment  was  Included  in  the  body  of  the 
promissory  note,  the  warrant  of  attorney  was 
void  under  section  1  of  our  "Act  directing 
the  mode  of  entering  Judgments  on  bonds 
with  warrants  of  attorney  to  confess  Judg- 
ments." 1  Gen.  St  p.  172.  But  in  the  case 
of  Hendrickson  v.  Fries,  45  N.  J.  Law,  555, 
the  Court  of  Errors  and  Appeals  held  that, 
since  under  our  Constitution  the  title  of  a 
statute  is  not  only  an  Indication  of  the  legis- 
lative intent,  but  is  also  a  limitation  upon 
the  enacting  part  of  the  law.  It  follows  that 
this  act  has  no  effect  with  respect  to  any 
object  that  is  not  expressed  in  the  title,  and 
must  therefore  be  construed  to  be  a  mere 
regulation  of  the  practice  in  our  own  courts. 
It  was  therefore  held  that  the  act  In  question 
did  not  prohibit  the  making  In  this  state  of  a 
valid  power  of  attorney  for  use  in  other 
states,  although  It  may  be  embodied  In  a 
bill  or  other  instrument  for  the  payment  of 
money,  but  only  prohibited  the  use  of  sncti 
a  power  of  attorney  In  the  entry  of  a  judg- 
ment in  the  courts  of  this  state. 

The  position  of  the  present  defendant  Is 
certainly  not  strengthened  by  the  fact  that 
the  power  of  attorney  here  in  question  does 
not  appear  to  have  been  made  in  New  Jer- 
sey. It  will  be  presumed  to  be  valid  until 
the  contrary  appears. 

The  plaintiff  is  entitled  to  Judgment  on 
the  demurrer. 


McLBAN  T.  BBIB  S.  GO. 

(Supreme  Court  of  New  Jersey.     Feb.  84, 
1903.) 

ACCIDBNT  AT  CROSSING— CONTRIBUTORY  NKO- 

LIGBNCBS-QCBSTION    FOR   JURY 

—INSTRUCTIONS. 

1.  Where  the  evidence,  when  the  idalntiff 
tests,  leaves  the  contributory  negliKence  of  the 
plaintiff  in  doubt,  the  case  is  for  the  jury. 

2.  In  referriiig  to  photographs,  the  judge  said 
to  the  jury:  1  have  admitted  the.ie  photo- 
n-aphs  in  evidence.  They  are  put  before  you. 
You  ought  to  look  at  them  with  a  good  deal  of 
caution.  I  suppose  all  of  yon  know  that  a 
photograph  of  natural  scenery  Is  more  or  less 
misleading  as  to  distance,  on  account  of  what 
the  artist  would  call  perspective  or  want  of 
perspective.  Do  not  be  misled  by  the  photo- 
graphs In  an  estimate  of  distance.  In  that  re- 
spect, it  is  fair  to  say  that  they  are  nnavoid- 
aoly  misleading.  It  is  the  nature  of  photogra- 
phy." This  was  not  an  erroneous  statement, 
but  one  within  the  legitimate  right  of  comment 
by  a  trial  judze. 

3.  It  is  for  the  jury  to  say  whether  the  testi- 
mony of  a  witness,  having  an  equal  opportuni- 
ty to  hear  and  whose  hearing  is  equally  good, 
and  who  testifies  that  he  did  not  hear  the 
blowing  of  a  whistle  or  ringing  of  a  bell,  not- 
withstanding he  listened,  shall  or  shall  not  be 
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giren  eqaal  credit  with  the  tefstimony  of  a  wit- 
ness,  similarly  situated,  who  testifies  that  he 
did  hear. 
(Syllabus  by  the  C!ourt.) 

Error  to  circuit  court,  Kaaex  county. 

Action  by  Lauchlin  McLean  against  the 
Erie  Railroad  Ckinipany.  Judgment  for  plaln- 
tllf  and  defendant  brings  error.    Affirmed. 

Argued  November  term,  1902,  before  the 
CHIEI-^  JUSTICE  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

O.  A  R.  W.  Parker,  for  plaintiff  in  error. 
Samuel  Kallacb,  for  defendant  in  error. 

FORT,  J.  This  was  an  action  for  damages 
alleged  to  hare  resulted  from  an  injury 
caused  by  the  train  of  the  defendant  com- 
pany running  into  a  wagon  of  the  plaintiff. 
In  which  the  plaintiff  was,  at  the  crossing 
of  the  said  company  at  or  near  Soho,  in 
Essex  county. 

There  was  a  motion  to  nonsuit,  and  also  a 
motion  to  direct  a  verdict  for  the  defendant, 
both  of  which  motions  were  refused  by  the 
learned  trial  Judge.  A  careful  examination 
of  the  testimony  leads  to  the  conclusion  that 
there  was  no  error  In  either  of  these  re- 
fusals. There  was  proof  in  the  case  in  cor- 
roboration of  the  testimony  of  the  plaintiff 
by  two  witnesses— one,  Eugene  Verhagen, 
called  by  the  plaintiff,  and  the  other,  Edward 
Arlington,  called  by  the  defendant— that  the 
plaintiff  had  stopped  his  wagon  within  23 
feet  of  the  crossing.  Mr.  Verhagen  testifies 
that  he  was  on  foot  passing  to  the  same 
direction  along  the  highway  as  the  plaintiff; 
that,  as  be  drew  near  the  track,  the  plaln- 
tiCTs  wagon  was  standing  within  about  25 
feet  of  the  track,  and  that  he  passed  by  bim 
as  he  stood  there,  and  crossed  the  track  for 
several  hundred  feet  before  he  heard  the 
sound  of  what  undoubtedly  was  the  accident. 
Mr.  Arlington  testifies  that  he  was  passing 
along  the  highway  on  a  bicycle;  that  he  was 
going  down  toward  the  railroad  crossing; 
that  the  wagon  was  just  ahead  of  him,  in 
what  he  describes  as  "semidarkness."  He 
says  be  heard  the  rumble  of  the  train,  and 
was  intent  on  finding  out  whether  this  wag- 
on would  cross  before  the  train  got  °  to  the 
crossing  or  not,  and  then  says:  "Just  as  I 
thought  it  was  past  the  crossing,  the  train 
flashed  on  the  crossing  and  the  crash  came." 
On  cross-examination,  he  was  asked  whether 
the  wagon  stopped,  and  said  he  could  not 
say,  and,  being  asked  why  he  could  not  say, 
gave  as  his  reason,  "On  account  of  the  dark- 
ness." But  bis  statement,  which  was  quite 
detailed  and  accurate,  is  entirely  consistent 
with  the  theory  of  the  plaintiff  that  the  wag- 
on had  stopped  before  he  came  up,  or  was 
actually  standing  at  the  time  he  first  saw  it 
If  the  statement  of  Mr.  Verhagen  is  to  be 
accepted,  it  is  quite  apparent  that  at  the  time 
he  crossed  the  track,  when  the  plaintiffs 
wagon  was  at  a  standstill,  the  train  of  the 
defendant  company   was  not  within   sight 


Both  Verhagen  and  Arlington  testify,  as  dis- 
tinctly and  specifically  as  buman  testimony 
can  be  given  to  a  negative  fact,  upon  the 
question  of  whether  the  statutory  signals 
were  given.  Both  of  these  witnesses  aflBrm 
that  they  did  not  hear  the  bell  ring  or  the 
whistle  blow,  and  it  seems  impossible  to  be- 
lieve that  Arlington  would  not  have  heard 
them,  in  view  of  the  fact  that  he  states  that 
he  was  familiar  with  the  train,  knew  it  was  * 
coming,  was  looking  for  and  expecting  it, 
and  heard  the  rumble,  but  did  not  hear  any 
bell  or  whistle,  and  of  the  further  fact  that 
he  was  undoubtedly  listening  for  the  warn- 
ing to  the  plaintiff,  who  was  about  to  pass 
over  the  tr^ck  in  a  position  which,  he 
thought,  was  one  of  danger,  and  against 
which,  he  states,  he  was  endeavoring  to  get 
near  enough  him  to  warn  Mm.  The  question 
of  negllgeuce  in  the  company  and  contribu- 
tory negligence  in  the  plaintiff  were  clearly 
Jury  questions,  under  the  evidence  In  the 
case,  and  were  rightly  left  to  the  jury  by 
the  trial  Judge. 

Another  assignment  of  error  was  as  to  the 
court's  statement  in  the  matter  of  photo- 
graphs which  had  been  Introduced  in  evi- 
dence by  the  defendant.  On  that  subject, 
the  court  said:  "I  am  asked  to  mention  the 
subject  of  the  photographs  to  you.  I  have 
admitted  these  photographs  in  evidence,  and 
they  are  put  before  you.  You  ought  to  look 
at  them  wiui  a  good  deal  of  caution.  I  sup- 
pose all  of  you  know  that  a  photogniph  of 
natural  scenery  is  more  or  less  misleading  as 
to  distance,  on  account  of  what  the  artist 
would  call  perspective  or  want  of  perspective. 
You  can  hardly  Judge  accurately  of  distance 
from  a  mere  inspection  of  the  photographs. 
So  far  as  concerns  the  trees  and  shrubbery 
that  were  there  at  the  time,  you  must  re- 
member that  the  photographs  were  taken  on 
the  14th  of  January,  1901,  about  three  weeks, 
or  a  little  more  than  three  weeks,  after  this 
accident."  Then  follows  a  statement  by  the 
judge  as  to  the  allegations  in  the  proof  of 
the  change  in  trees,  underbrush,  etc.;  and 
then  he  concludes  as  follows:  "That  is  a 
question  for  you  to  judge,  under  the  testi- 
mony in  this  case;  but  do  not  be  misled  by 
the  photographs  In  an  estimate  of  distance. 
In  that  respect  it  is  fair  to  say  that  they 
are  unavoidably  misleading.  It  is  the  nature 
of  photography."  This  statement  of  the 
court  is  not  only  legitimate  comment  on  the 
evidence,  but  is  a  statement  of  that  which 
is  common  observation  and  knowledge.  There 
is  much  that  is  misleading  in  photographs  in 
the  matter  of  distance,  in  what  the  learned 
trial  Judge  well  calls  "perspective"  or  "want 
of  perspective."  It  depends  almost  entirely 
upon  the  viewpoint  from  which  a  photograph 
is  taken,  as  to  the  effect  tliat  is  given  to 
the  surroundings  at  the  point  shown  thereon. 
We  see  no  reason  for  reversal  in  these  state- 
ments. 

Another  alleged  error  was  on  accotmt  of 
the  refusal  of  the  trial  judge  to  charge  the 
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following  request:  "That  affirmative  '  evl- 
dence  of  the  ringing  of  the  bell  and  blowing 
of  the  whistle  Is  generally  entitled  to  more 
weight  than  evidence  that  It  was  not  noticed 
or  heard."  We  are  unable  to  see  upon  what 
principle  a  Judge  is  Justified  in  stating  to  a 
jury  that  one  piece  of  evidence,  which  is 
legitimate,  is  not  to  be  treated  by  the  Jury 
the  same  as  other  evidence  in  the  cause.  It 
is  for  the  Jury  to  say  whether  the  testimony 
of  a  witness,  having  an  equal  opportunity  to 
hear  and  whose  hearing  is  equally  good,  and 
who  testifies  that  he  did  not  hear  the  blow- 
ing of  a  whistle  or  the  ringing  of  a  bell,  not- 
withstanding he  listened,  shall  or  shall  not 
be  given  equal  credit  with  the  testimony  of 
a  witness,  similarly  situated,  who  testiflea 
that  he  did  hear.  There  was  no  error  in  the 
refusal  of  the  trial  Judge  to  charge  the  re- 
quest excepted  to. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


MacMII/LAN  CO.  v.  STEWART. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

CORPORATION— PROOF   OP   BXISTENCH. 

1.  Prima  facie  proof  of  the  existence  of  a 
corporation  plaintiff  is  sufficient  where  the  de- 
fendant fails  by  plea  or  otherwise  to  make  the 
existence  of  the  corporation  an  issue  in  the 
case. 

2.  A  foreign  corporation  may  bring  suit  in 
this  state  upon  a  contract  made  in  a  foreign 
state  without  complying  with  the  provisions  of 
the  corporation  act  requiring  a  certificate  to  be 
filed  in  this  state. 

(Syllabus  by  the  Court.) 

Certiorari  to  district  court 

Action  by  the  MacMIlIan  Company  against 
Robert  Stewart.  Judgment  for  plaintiff,  and 
defendant  brings  certiorari.    Affirmed. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GARRETSON,  JJ. 

Louis  0.  Morten,  for  prosecutor.  Llewel- 
lyn F.  Hobbs,  for  respondent 


OARRETSON,  J.  It  appeared  prima  facie 
In  the  case  that  the  plaintiff  was  a  corpora- 
tion. The  defendant  made  a  contract  with 
it.  He  negotiated  with  it  as  to  the  discon- 
tinuance of  a  former  suit  upon  the  same  con- 
tract, and  agrreed  to  pay  the  balance  then 
due.  He  went  to  trial  without  notifying  the 
defendant  In  any  way  by  plea  or  otherwise 
that  its  corporate  existence  would  be  disput- 
ed. Star  Brick  Co.  v.  Ridsdale,  36  N,  J. 
Law,  229.  It  further  appeared  that  the 
plaintiff  was  a  foreign  corporation;  that  the 
contract  sued  on  was  made  In  New  York, 
and  was  a  single  transaction  with  the  de- 
fendant. The  plaintiff  was  not  bound  In 
such  case  to  comply  with  the  provisions  of 
the  corporation  act  requiring  it  to  file  a  cer- 
tificate in  this  state,  and  was  competent  to 

V  Z,  See  Corporatloni,  vol.  12,  Cent  Dig.  |  2M4. 


bring  this  action.  Faxon  Co.  v.  Lovett,  60 
N.  J.  Law,  128,  36  Atl.  692. 

The  plaintiff  offered  in  evidence  its  books 
of  account,  and  proved  them  by  its  cashier, 
who  testified  that  he  knew  all  about  them; 
and  also  produced  the  original  contract  or 
order,  which  the  defendant  admitted  was 
signed  by  him.  The  plaintiff  also  proved 
that  it  had  previously  begun  a  suit  upon 
the  same  contract,  which  had  been  with- 
drawn at  the  request  of  the  defendant,  be 
agreeing  to  pay  the  costs  of  that  suit,  as 
well  as  the  balance  duo  on  the  contract,  and 
had  made  one  payment  after  the  suit  was 
discontinued.  The  motion  to  nonsuit  was 
properly  denied.  The  defendant  offered  no 
evidence. 

The  judgment  will  be  afiirmed,  with  costs. 


a  B.  COLES  ft  SONS  CO.  t.  BLTTTHE. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 

1903.) 

ATTACHMENT— ABSENT  DEBTOR. 

1.  When  it  appears  from  the  evidence  that 
the  defendant  in  a  writ  of  attachment  against 
an  absent  debtor  has  a  dwelling  house  and 
usual  place  of  abode  within  this  state  where 
a  sammons  may  be  served,  the  writ  of  attach- 
ment will  be  quashed. 

(Syllabus  by  the  Court) 

Certiorari  to  circuit  court,  Atlantic  county. 

Action  by  C.  B.  Coles  &  Sons  Company 
against  Kirk  Blythe.  Application  of  Edwin 
Smith,  a  Judgment  creditor,  to  quash  a  writ 
of  attachment  Application  denied,  and  the 
judgment  creditor  brings  certiorari.  Award 
made  absolute. 

Argued  November  term,  1902,  before  OAR- 
BISON  and  GARRETSON,  JJ. 

U.  G.  Styron  and  John  J.  Crandall,  for 
prosecutor.  William  D.  Lipplncott  and 
George  H.  Pierce,  for  respondent 

GARRETSON,  J.  The  respondent,  on  the 
26tb  day  of  November,  1901,  obtained  a  writ 
of  attachment  out  of  the  circuit  court  of  At- 
lantic county  agnlnst  Kirk  Blythe,  upon  an  af- 
fidavit alleging  that  he  was  not  at  that  time  a 
resident  of  this  state.  By  virtue  of  this  writ 
the  sheriff,  on  the  29th  day  of  November, 
1901,  attached  money  in  the  hands  of  Nich- 
olas W.  Young  due  to  Blythe.  The  writ 
was  returnable  on  the  18th  of  December, 
1901,  and  was  actually  returned  December 
16,  1901.  On  the  5th  day  of  March,  15)02, 
Judgment  upon  bond  and  warrant  of  attorney 
was  entered  in  the  Supreme  Court  by  Edwin 
Smith  against  Kirk  Blythe.  An  execution  is- 
sued on  that  Judgment  March  8,  1902,  which 
was  returned  unsatisfied  March  17,  1002.  A 
petition  was  presented  to  a  justice  of  the 
Supreme  Court  dated  April  8,  1902,  and  on 
the  10th  day  of  March,  1902,  the  Justice  made 
an  order  requiring  Blythe  to  appear  and 
make  discovery  concerning  his  property,  and 
on  the  1st  day  of  May,  1902,  the  Justice  ap- 
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pointed  a  receiver  of  the  property  of  Blytbe. 
On  the  same  day  Smith  presented  an  appli- 
cation to  the  Judge  of  the  circuit  court  of 
the  county  of  Atlantic  to  quash  the  writ 
of  attachment  Issued  at  the  suit  of  the  re- 
q>ondent  against  Kirk  Blythe,  and  dismiss 
the  same.  A  rule  to  show  cause  was  grant- 
ed. Evidence  was  taken  upon  this  rule,  and 
after  consideration  the  Judge  denied  the  ap- 
plication and  discharged  the  rule.  The  legal- 
ity of  that  Judicial  action  is  challenged  by 
this  writ 

The  court  will  not  reverse  the  action  of 
the  circuit  Judge  upon  a  question  of  fact 
when  there  Is  evidence  upon  which  the  find- 
ing of  the  court  could  be  made.  Stout  v. 
Leonard,  87  N.  3.  Law.  492;  McAdam  v. 
Block.  63  N.  3.  Law,  508,  44  Atl.  208;  MUler 
V.  Servis  (N.  J.  Sup.)  52  Atl.  874. 

When  It  appeared  from  the  testimony  that 
the  debtor  had  a  residence  In  this  state,  and 
also  a  residence  elsewhere,  he  was  liable  to 
be  sued  by  attachment,  if  at  the  time  he  did 
not  dwell  in  this  state,  and  did  not  dwell 
or  Imve  his  usual  pla*^  of  abode  here.  If  he 
could  not,  when  the  writ  was  issued,  have 
been  personally  served,  and  his  dwelling 
bouse  and  usual  place  of  abode  was  not  in 
this  state,  then  attachment  would  lie.  Stout 
T.  Leonard,  supra;  Mygatt  v.  doe,  68  W.  J. 
Iaw,  510,  44  Atl.  198;  Bvans  v.  Perrlne,  36 
N.  J.  Law,  221.  A  residence  or  place  of  abode 
in  this  state  of  a  temporary  or  permanent 
character,  at  which  a  summons  might  law- 
fully be  served,  is  the  condition  on  which 
process  of  attachment  cannot  be  issued. 
Baldwin  v.  Flagg,  43  N.  J.  Law,  495;  Conover 
V.  Beckett,  38  N.  J.  Eq.  389. 

It  appears  that  Blythe  in  November,  18B4, 
went  to  live  in  Atlantic  City,  and  that  in 
1001  be  was  living  at  208  North  Vhrginla  ave- 
nue, that  he  had  been  a  voter  in  Atlantic 
City  for  four  years,  but  did  not  vote  there 
at  the  election  held  in  November,  190L  That 
be  lived  at  this  house  with  bis  wife  and 
two  children,  aged  respectively  9  months, 
and  8  years  and  4  months. 

It  is  admitted  that  Blythe,  with  his  wife 
and  younger  child,  left  Atlantic  City  in  the 
latter  part  of  September  or  the  early  part  of 
October.  1001,  and  went  to  Camden,  the  hus- 
band having  work  in  Philadelphia;  tliat 
they  remained  In  Camden  about  two  weeks, 
and  then  went  to  Philadelphia  and  boarded 
there,  Blytlie  until  about  January,  1902,  and 
Mrs.  Blythe  leaving  there  a  few  weeks  be- 
fore Christmas,  and  returning  again  to  At- 
lantic City.  When  they  went  to  Camden 
they  left  the  older  child  with  Mr.  Blythe's 
parents,  and  a  Mr.  and  Mrs.  HofCman— the 
uncle  and  aunt  of  Mrs.  Blythe — went  to  live 
in  their  house.  The  bouse  remained  open, 
with  the  BJythes'  furniture  there,  and  Mr. 
and  Mrs.  HofCman  living  there.  The  evi- 
dence shows  that  both  Mr.  and  Mrs.  Blythe 
letomed  to  that  house  at  different  times 
doting  the  period  they  were  boarding  in 
Philadelphia,  and  remained  over  night  or 
MA.— 16 


longer.  The  frequency  of  the  stays  by 
Blythe  and  his  wife  in  this  house  is  dis- 
puted. 

The  respondent  claims  that  the  Hoffmans 
rented  the  house  from  Blythe  for  a  definite 
period,  but  the  only  evidence  of  this  is  from 
various  witnesses  that  Mrs.  Blythe  so  stated 
to  them.  This,  of  course,  was  not  legal  evi- 
dence to  prove  the  fact,  and  could  not  bind 
Mr.  Blythe.  On  the  other  hand,  the  Blythes 
and  the  Hoffmans  both  testify  that  they 
went  to  the  house  to  be  company  for  Mrs. 
Blythe  during  her  husband's  absence;  that 
Mr.  Blythe  continued  to  pay  the  ront  month- 
ly, as  he  always  had  done,  although  on  one 
or  two  occasions  Mrs.  Hoffman  carried  the 
money  for  the  rent  to  the  agent,  but  it  was 
furnished  to  her  by  Blythe;  that  Mrs.  Blythe 
was  only  visiting  her  husband  when  she 
was  away,  but  tliat  her  residence,  and  also 
his,  continued  at  the  house  in  Atlantic  City, 
and  the  evidence  is  uncontradicted  that  at 
the  time  the  attachment  was  Issued  Mrs. 
Blythe  was  at  the  house  In  Atlantic  City. 
We  do  not  think,  therefore,  that  there  was 
evidence  to  show  that  Blythe  had  obtained 
any  other  dwelling  house  or  usual  place  of 
abode  than  the  one  in  Atlantic  City,  and  that 
that  was  his  dwelling  house  and  usual  place 
of  abode,  and  that  summons  might  have  been 
served  upon  him  there. 

The  rule  to  show  cause  should  be  made 
absolute,  with  costs. 


STATV  ex  rel.  O'HABA  v.  NATIONAL 
BISCUIT  CO.  et  aL 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

CORPORATIONS— RIGHTS   OF   BTOCKHOLDBRB— 
EXAUINATION  OF  BOOKS-MANDAMUS. 

1.  The  right  to  examine  the  stock  and  trans- 
fer books  of  corporations  is,  by  the  thirty- 
third  section  of  the  eeneral  corporation  act  of 
this  state  (P.  L.  1898,  p.  409),  accorded  to 
stockholders  In  their  capacity  as  such;  hence, 
in  the  enforcement  of  such  right  by  mandamus, 
it  must  appear  that  the  right  which  the  relator 
seeks  to  exercise  is  germane  to  his  status  as  a 
stockholder. 

2.  A  statutory  provfadon,  originally  enacted 
under  the  tide  of  "An  act  to  prevent  fraudu- 
lent elections  in  incorporated  companies  and  to 
facilitate  proceedings  against  them,"  will  tiave 
tile  limitation  imposed  by  such  title  impressed 
upon  it,  notwithstanding  its  re-enactment  in 
sabsequent  revisions  of  the  law  under  the  title 
of  "An  act  concerning  corporations,"  and  licnce, 
notwithstanding  the  generality  of  its  language, 
does  not  extend  the  right  of  the  stockholder  to 
examine  corporate  books  beyond  that  accorded 
to  him  at  common  law,  or  entitle  him  to  the 
remedy  by  maudamos,  save  as  a  discretionary 
writ. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Joseph  W.  O'Hara,  for  writ  of  mandamus  to 
the  National  Biscuit  Company  and  James  B. 
Vredenburgh,  registered  agent    Writ  denied. 

Bule  to  show  cause  why  a  mandamus 
should  not  issue  to  compel  the  defendant  oor- 
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poratlon  and  Its  registered  agent  In  ttiis  state 
to  permit  the  relator  to  examine  its  stock 
and  transfer  books  during  ordinary  business 
bonrs. 

The  testimony  established  the  following 
facts:  The  relator  was,  on  October  11,  1892, 
the  registered  owner  of  fire  shares  of  the 
common  stock  of  the  defendant  corporation. 
On  that  day,  during  ordinary  business  hours, 
he  applied  to  James  B.  Vredenburgh,  Esq., 
the  registered  agent  of  the  said  corporation, 
to  be  allowed  to  examine  the  stock  and  trans- 
fer books  of  the  said  company,  stating  that 
he  (the  relator)  represented  a  claim  against 
a  certain  man  by  virtue  of  legal  proceedings 
in  the  state  of  Ohio,  and  that  his  object  in 
seeking  to  examine  the  said  books  was  to 
find  out  whether  this  man  owned  or  had  re- 
cently transferred  shares  of  stock  of  the  said 
corporation.  The  relator's  right  to  examine 
the  said  books  for  this  purpose  having  been 
denied,  this  rule  to  show  cause  was  allowed 
on  October  18,  and  filed  on  October  16,  1002, 
and  on  October  17,  1902,  a  certain  amended 
certificate  of  incorporation  of  said  company 
was  filed  in  the  office  of  the  Secretary  of 
State. 

Argued  November  term  1902,  before  OAR- 
BISON  and  GABBETSON,  JJ. 

John  S.  Parker,  for  relator.  Albert  O. 
Wall,  for  def endanta 

GABBISON,  J.  This  application  Involves 
the  question  whether  the  qualtfled  right  of  a 
stockholder  to  Inspect  the  books  of  his  cor- 
poration, as  that  right  existed  at  common 
law,  has,  with  respect  to  stock  and  transfer 
books,  been  transformed  into  an  unqualified 
right  by  force  of  the  thirty-third  section  of 
the  corporation  act  of  this  state  (P.  L.  1898, 
p.  409).  At  common  law  such  restrictions  as 
were  imposed  upon  this  right,  whether  as  to 
mode  of  procedure  or  matter  of  substance, 
were  Judicial  regulations  incident  to  the  ex- 
ercise of  a  discretionary  power  over  a  topic 
not  covered  by  specific  legislation.  It  is  not 
perceived  that  the  enactment  of  such  legisla- 
tion infringes  upon  any  prerogative  recog- 
nized under  our  Judicial  system.  If  the  leg- 
islature has  conferred  upon  all  stockholders 
an  absolute  right  to  inspect  certain  corporate 
books  for  all  purposes,  the  duty  of  the  court 
is  to  enforce  such  right  by  Its  writ  of  man- 
damus. The  rule  of  the  common  law  with 
respect  to  the  right  of  stockholders  to  obtain 
by  mandamus  an  Inspection  of  corporate 
books  Is  correctly  stated  in  the  opinion  de- 
livered In  this  court  in  the  case  of  Bruning  v. 
Hoboken  Printing  &  Publishing  Co.,  50  Atl. 
906.  The  relator  does  not  deny  the  discre- 
tionary nature  of  the  writ  at  common  law, 
or  that  this  discretionary  character  still  ob- 
tains in  this  state,  save  as  it  has  been  altered 
by  the  legislature.  His  contention  Is  that, 
with  respect  to  the  examination  of  stock 
and  transfer  books,  the  legislature  has  con- 
ferred upon  stockholders  an  absolute  right 
that  abrogates  the  Judicial  discretion  nor- 


mally incident  to  the  writ  in  question.  The 
statutory  provision  upon  which  this  claim  is 
rested  Is  the  first  clause  of  section  33  of  "An 
act  concerning  corporations"  (Revision  of 
1896,  as  amended  by  P.  L.  1898,  p.  400), 
which  Is  In  these  words:  "Every  corporation 
shall  keep  at  its  principal  and  registered  of- 
fice in  this  state  the  transfer  books  In  which 
the  transfer  of  stock  shall  be  registered,  and 
the  stock  books,  which  shall  contain  the 
name  and  address  of  the  stockholders,  the 
number  of  shares  held  by  them  respectively, 
which  shall  at  all  times  during  the  usual 
hom-s  for  business  be  <ypen  to  the  examination 
of  every  stockholder." 

I  do  not  find  in  this  language  a  legislative 
grant  broad  enough  to  cover  the  plalntUTs 
contention,  or  discover  in  it  any  purpose  to 
dispense  with  the  Judicial  discretion  incident 
to  the  enforcement  of  Its  provisions.  The 
right  to  inspect  the  books  that  contain  the 
names,  addresses,  and  quantum  of  interest 
of  holders  of  shares  In  a  corporation  Is  given 
to  "stockholders";  a  term  that  not  only  de- 
fines the  class  upon  which  the  right  is  con- 
ferred, but  also  indicates  the  capacity  In 
which  the  right  is  to  be  enjoyed,  namely, 
that  It  must  be  with  respect  to  the  relator's 
interests  as  a  stockholder,  or  be  germane  to 
his  status  as  such.  If  this  is  the  correct  in- 
terpretation of  this  language,  it  affords  no 
support  for  the  relator's  contention  that  it 
confers  upon  him  a  right  superior  to  and  in 
excess  of  that  obtainable  under  the  settled 
practice  of  the  discretionary  proceeding  that 
he  has  invoked.  If,  however,  instead  of  in- 
terpreting the  language  of  the  legislative 
grant,  we  pass  to  its  construction,  a  like 
effect  must  be  given  to  it,  so  far  as  this  re- 
lator is  concerned. 

The  provision  in  question  first  appeared  as 
a  statute  on  December  8,  1825,  under  the 
title  of  "An  act  to  prevent  fraudulent  elec- 
tions by  Incorporated  companies  and  to  fa- 
cilitate proceedings  against  them."  Harri- 
son, p.  112.  Under  this  title  it  was  contin- 
ued In  the  Revised  Statutes  of  1846.  Rev. 
St.  p.  139.  In  the  Revision  of  1874  it  was 
transferred  to  and  re-enacted  as  section  36 
of  "An  act  concerning  corporations."  Bevl- 
sion,  p.  163.  In  1896  it  was  again  re-enacted 
In  the  Revision  of  that  year  as  section  33  of 
"An  act  concerning  corporations,"  omitting 
the  words  "for  thirty  days  prior  to  any  elec- 
tion of  directors,"  and  without  further  modi- 
fication was  continued  in  the  amended  act  of 
1898,  P.  li.  1898,  p.  409. 

The  effect  to  be  given  to  this  course  of  leg- 
islation Is  definitively  settled  by  the  dedsiqp 
rendered  in  the  Court  of  Errors  and  Appeals 
in  the  case  of  Hendrlckson  t.  Fries,  45  N.  J. 
Law,  555.  The  statutory  provision  under  re- 
view in  that  case  was:  "E}very  warrant  of 
attorney  for  confessing  Judgment  which  shall 
be  Included  in  the  body  of  any  bond,  bill  or 
other  Instrument  for  the  payment  of  money 
shall  be  void  and  of  no  effect;  and  such  bond, 
bill  or  other  instrument  shall  have  the  same 
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force,  and  no  other,  as  If  tbe  said  warrant 
of  attorney  had  not  been  Incorporated  there- 
in."   BevlBlon,  p.  81,  {  1. 

The  contention  of  the  plaintiff  In  error  In 
that  case  was  that  this  statute,  standing  in 
unqaallfled  terms  as  part  of  a  general  act, 
laid  down  a  general  mle  with  respect  to  its 
subject-matter.  In  disposing  of  this  conten- 
tion adversely,  Mr.  Justice  Depue,  dellTerlng 
the  opinion  of  the  court,  said: 

"The  statutory  provision  In  queetton'  was 
passed  in  1799  as  section  13  of  an  act  entitied 
'An  act  to  regulate  the  practice  of  courts  of 
law.'  Kev.  T^ws,  p.  416.  It  was  continued 
in  tbe  practice  act  In  the  BeTlslon  of  1846. 
Rev.  St.  p.  931.  In  the  Revision  of  1874  it 
was  transferred  to  and  re-enacted  as  section 
1  of  'An  act  directing  the  mode  of  entering 
judgments  on  bonds  with  warrants  of  attor- 
ney to  confess  Judgments.'  Revision,  p.  81. 
Under  tbe  provision  of  our  Constitution,  the 
UUe  of  a  statute  is  not  only  an  indication  of 
the  l^slative  intent,  but  is  also  a  limitation 
upon  tbe  enacting  part  of  the  law.  It  can 
have  no  effect  with  respect  to  any  object 
that  la  not  expressed  in  the  title.  Applying 
this  canon  of  construction,  I  think  it  is  clear 
that  tbls  statute  must  be  construed  to  be  a 
mere  regulation  of  the  practice. in  our  own' 
courts." 

Inasmuch  as  the  limitation  to  the  "prac- 
tice in  our  own  courts"  Is  derived  entirely 
from  tbe  title  under  which  this  statute  was 
originally  passed,  and  is  not  referable  to  the 
titie  under  which  it  was  re-enacted,  the  doc- 
trine of  the  decided  case  is  that,  where  a 
statute  is  originally  passed  under  a  title  that 
limits  its  provisions,  the  re-enactment  of  such 
provisions  In  subsequent  revisions  of  the 
laws  under  a  titie  that  has  no  such  limiting 
effect  will  not  remove  tbe  limitation  imposed 
by  tbe  original  titie. 

In  fine,  the  mle  established  by  Hendrlck- 
son  V.  Fries  is  that  a  legislative  enactment, 
limited  in  Its  operation  by  force  of  the  titie 
nnder  which  it  was  originally  passed,  will 
continue  to  be  impressed  with  such  limita- 
tion, notwithstanding  Its  re-enactment  in  sub- 
sequent revisions  of  the  law  under  a  title 
that  imports  no  such  limitation.  Applying 
this  canon  of  construction,  which  Is  binding 
opon  this  court,  to  the  section  of  the  revised 
corporation  act  nnder  review,  we  must  hold 
that  tbe  limitation  Imposed  upon  it  by  the 
titie  under  which  it  was  originally  passed 
followed  It  through  its  subsequent  transfer- 
ences and  re-enactments,  so  that,  under  the 
title  of  "An  act  concerning  corporations,"  it 
is  still  to  be  construed  as  If  it  stood  under 
tbe  titie  of  "An  act  to  prevent  frauds  In  tbe 
elections  of  incorporated  companies  and  to 
tacUitate  proceedings  against  them."  Thus 
comrtmed.  It  does  not  extend  the  rights  of 
ttockbolders  beyond  those  customarily  ac- 
corded to  them  at  common  law,  and  affords 
no  ground  for  the  claim  that  the  discretion- 
ary nature  of  the  proceeding  now  Invoked 
has  been  abrogated  or  in  any  wise  disturbed. 


The  result  is  tbat,  whether  we  resort  to  in- 
terpretation or  to  construction,  the  relator 
baa  not  shown  himself  to  be  entitied  to  the 
writ  for  wblch  he  asks. 

If  the  relator  so  desires,  the  finding  of 
facts  prefaced  to  this  opinion  may  be  treated 
as  tbe  defendant's  return  to  an  alternative 
writ  of  mandamus  to  which  the  relator  has 
demurred,  in  which  case  error  would  be  as- 
signable upon  a  Judgment  overruling  such 
demurrer.  For  this  purpose  an  application 
to  the  court  is  necessary.  Hoos  y.  O'Don- 
nell,  eo  N.  J.  Law,  35,  37  Ati.  72,  447. 


FBLT  T.  STBIGUSR. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1G03.) 

ACTION  FOR  MONEY  LOANED— INSTRUCTIONS. 

1.  An  action  being  brought  to  recover  the 
sum  of  11,500,  payable  in  15  monthly  install- 
meuts  of  $100  each,  and  there  being  evidence 
from  which  the  jury  might  find  that  the  15 
months  had  not  expired  prior  to  the  commence- 
ment of  the  suit,  and  that,  as  to  $100,  it  was 
not  due  when  the  suit  was  brought: 

Held  erroneous  to  charge  the  jury  that  the 
matter  was  of  such  small  consequence  that  they 
might  disregard  it,  even  if  they  believed  that 
the  15  months  had  not  expired,  and  that,  as  to 
$100,  it  was  not  due  when  the  suit  was  brought. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Essex  county. 

Action  by  Henry  Felt  against  Charles 
Stelgler.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Argued  November  term,  1902,  before  GUM- 
MERE,  O.  J.,  and  VAN  SYCKBL,  FORT, 
and  PITNBY,  J  J. 

Johnson  &  German  and  Robert  H.  Mc- 
Carter,  for  plaintiff  In  error.  Francis  Child, 
for  defendant  In  error. 


PITNEY,  J.  This  action  was  brought  by 
a  building  contractor  to  recover  a  balance 
claimed  to  be  due  upon  a  written  contract, 
and  also  certain  moneys  claimed  for  extra 
work.  Plaintiff  bad  a  verdict  and  Judgment 
below. 

Tbe  defendant  contended,  among  other 
things,  that  the  suit  was  prematiurely 
brought,  and  that  tbe  plaintiff  was  not  enti- 
tied to  recover  the  full  amount  claimed. 
Tbe  contract  provided  that  the  consideration 
for  the  construction  of  the  building  In  ques- 
tion should  be  $3,000,  51,500  to  be  paid  in 
monthly  payments  of  9100  per  month  during 
a  period  of  15  months.  The  plaintiff  claimed 
that  the  work  was  completed  on  or  before 
July  28,  1900,  but  there  was  evidence  to  be 
submitted  to  the  Jury,  and  which  the  trial 
Judge  did  submit  to  them,  from  which  they 
might  find  that  the  final  work  was  not  done 
untU  some  time  In  August  The  suit  was 
commenced  October  30,  1901.  Therefore,  if 
the  Jury  should  flud  that  the  last  work  was 
done  in  August,  it  would  follow  that  the 
final  Installment  of  $100  had  not  fallen  due 
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at  the  time  of  the  commencement  of  the 
suit  In  this  state  of  the  proofs,  the  trial 
judge  in  Ills  charge  to  the  Jury,  after  refer- 
ring to  the  eyldence  pro  and  con  upon  the 
question  whether  the  building  was  complet- 
ed in  July,  or  not  until  some  time  in  August, 
proceeded  to  charge  the  Jury  as  follows: 
"The  matter  Is  of  such  small  consequence 
that  I  Instruct  you  that  yon  may  disregard  It 
in  the  present  suit,  even  if  you  believe  that 
the  15  months  had  not  expired,  and  that,  as 
to  $100,  it  was  not  due  when  the  suit  was 
brought  At  any  rate,  15  months  has  now 
expired,  and  I  think  that  no  barm  will  be 
done  by  looking  at  the  case  in  tliat  way." 
To  tJils  portion  of  the  charge  an  exception 
was  taken  and  duly  sealed. 

It  was,  we  think,  erroneous  for  the  trial 
Judge  to  charge  the  Jury  that  they  might 
include  the  final  |100  in  their  verdict  al- 
though it  was  not  due  when  the  suit  was 
brought  The  action  was  commenced  by 
summous,  and  no  claim  that  matured  after 
the  suit  was  commenced  could  properly  be 
included  in  the  verdict  The  rule  laid  down 
in  Devlan  v.  Wells,  65  N.  J.  Law,  213,  47 
Atl.  467,  is  only  applicable  where  suit  is 
commenced  by  attachment 

The  Judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 


ARIMEX  CONSOIi.  COPPER  CO.  ▼.  STATE 
BOARD  OF  ASSESSORS  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

CORPORATIONS— RETURN    FOR    TAXATION— 

CONCLUSIVENESS— RBDUCTION  OF  TAX. 

1.  The  return  made  by  a  corporation  to  the 
State  Board  of  Assessors,  for  taxation  under 
the  corporation  tax  act  (3  Oen.  St.  p.  3335),  is 
not  conclusive  afsainst  the  corporation. 

2.  If  by  mistake  the  return  states  the  corpo- 
I'ate  stock  issued  and  ontstanding  to  be  more 
than  it  really  is,  the  corporation  may  show  the 
truth  and  have  the  tax  reduced,  even  though  it 
has  paid  the  excessive  tax. 

3.  In  view  of  the  act  of  June  10,  1895  (P.  L. 
p.  7SS),  the  court  caunot  order  the  state  oflS- 
cers  to  restore  the  excessive  tax. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Arimex  Consolidated  Copper  Compa- 
ny, against  the  State  Board  of  Assessors 
and  J.  Wlllard  Morgan,  Comptroller,  to  re- 
view an  assessment  for  taxes.    Tax  reduced. 

Argued  November  term,  1002,  before 
IIEXDRICKSON  and  DIXON,  JJ. 

William  P.  McMlchael,  Jr.,  for  prosecutor. 
The  Attorney  General,  for  defendanta 


DIXON,  J.  In  the  year  1900  the  State 
Board  of  Assessors  assessed  the  franchise 
tax  of  the  prosecutor,  under  the  corporation 
tax  act  of  April  18,  1884  (3  Gen.  St.  p.  3335), 
at  $4,000,  being  the  proper  percentage  on 
15,000,000  of  stock  which  an  agent  ot  the 
eompany  reported  as  issued  and  outstanding. 


The  company  paid  the  tax.  Afterwards  the 
officers  of  the  company  learned  at  what  fig- 
ure the  agent  had  reported  the  outstanding 
capital,  and,  as  in  truth  the  outstanding  cap- 
ital was  only  $2,500,000,  a  writ  of  certiorari 
was  obtained  to  reduce  the  tax  to  $2,500, 
the  legal  sum. 

While  the  corporation  tax  act  requires 
each  corporation  to  furnish  to  the  Board  an 
annual  return  of  such  information  as  the 
Board  may  desire  to  carry  out  the  law,  it 
does  not  make  that  return  the  legal  l>asl8 
of  the  tax.  The  legal  basis  of  the  tax  is 
the  capital  stock  issued  and  outstanding. 
People's  Investment  Co.  v.  Assessors,  66  N. 
J.  Law,  175,  48  Atl.  570.  The  return  there- 
fore should  not  be  deemed  conclusive  when 
the  tax  is  brought  into  court  by  a  direct 
proceeding  to  test  its  legality.  Hence  we 
must  conclude  tliat  $1,600  of  the  tax  Is  il- 
legal. 

But  the  Attorney  General  contends  that  as 
the  company  paid  the  tax  voluntarily,  it  is 
not  entitled  to  iiave  the  assessment  reduced 
to  the  legal  amount  In  view  of  the  rigor- 
ous and  speedy  means  authorized  by  the 
statute  for  enforcing  the  tax,  it  may  I>e 
doubted  whether  the  payment  can  be  deemed 
voluntary;  but  if  it  l>e,  still  it  resulted 
from  a  mistake  of  fact  by  the  agent  making 
the  return,  a  mistake  which  the  company 
might  indeed  have  discovered  by  an  arith- 
metical calculation  before  payment  but 
which  it  did  not  discover  until  months  after 
payment  Such  a  payment  would  not  bar  a 
suit  for  reclamation  against  another  payee 
than  the  sovereign,  and  it  does  not  lessen 
the  moral  obligation  of  the  sovereign  to  see 
ttiat  Justice  is  done.  The  tax  should  be  re- 
duced to  $2,.500. 

The  prosecutor  urges  that  we  should  make 
an  order  for  the  restoration  of  the  surplus 
paid.  In  Singer  Sewing  Machine  Company 
v.  Assessors,  54  N.  J.  Law,  90,  22  Atl.  1085, 
we  held  that  under  the  statute  then  in  force 
we  had  legislative  authority  for  doing  so. 
but  that  authority  was  withdrawn  by  the 
act  of  June  10,  1895  (P.  L.  p.. 788). 

Let  Judgment  be  enterM  reducing  the  tax 
to  $2,500.    No  costs  are  allowed. 


STATE  V.  KBNILWORTH. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
•    1903.) 

DISORDSRLT  PERSONS— PRACTICB  09 
PALMISTRY. 

1.  The  act  concerning  disorderly  persons  (P, 
L.  1898,  p.  912)  is  vaUd  in  so  far  as  it  de- 
clares that  persons  who  use  palmistry  shall  be 
adjudged  disorderly,  and  punished. 

(Syllabus  by  the  Court) 

Zoza  Kenllworth  was  convicted  of  viola- 
tion of  a  statute,  and  brings  certiorarL  Af- 
firmed. 

Argued  November  term,  1902,  before  HEN- 
DRICKSON  and  DIXON,  J  J. 
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H.  Wootton,  for  the  State.  B.  H.  Inger- 
9oll,  for  defendant 

DIXON,  J.  The  prosecntor  was  convicted 
before  the  recorder  of  Atlantic  City,  and  fined 
for  "pretending  to  nse  and  using  palmistry" 
in  violation  of  section  1  of  the  act  concern- 
ing disorderly  persons  (P.  Ij.  1898,  p.  942). 
Tbe  language  of  the  enactment  so  far  as 
now  pertinent  Is,  "all  persons  who  shall  use 
or  pretend  to  use  or  have  skill  In  physiog- 
nomy, palmistry  or  like  crafty  science  •  •  • 
shall  be  deemed  and  adjudged  to  be  disorder- 
ly persons."  This  provision  has  been  part 
of  onr  statutory  law  since  June  10, 1799  (Pat- 
erson's  Laws,  p.  410). 

One  reason  urged  by  the  prosecutor  of  this 
certiorari  for  quashing  his  conviction  Is  that 
the  enactment  is  unconstitutional,  but  with 
this  concession,  that  if  palmistry  is  found 
to  be  a  crafty  science  then  tbe  objection 
wni  not  hold.  Undoubtedly,  within  tbe  In- 
tent of  this  statute,  palmistry  Is  a  crafty 
science,  that  Is,  one  by  which  the  simple- 
minded  are  apt  to  be  deceived.  So  much  is 
plainly  indicnted  by  the  collocation  of  words 
"palmistry  o-.-  like  crafty  science."  It  was 
so  us-'d  by  the  prosecutor  when,  from  the 
lines  on  the  palm  of  the  complaining  wit- 
ness, he  foretold  the  age  at  which  the  wit- 
ness would  marry  and  the  duration  of  his 
lift;.  If  evci  there  shall  be  discovered  any 
rational  evidence  that  palmistry  is  a  real 
science,  Its  use  for  honest  purposes  will  pass 
beyond  the  range  of  this  statute;  but  In  the 
present  case  the  nse  of  palmistry  was  plain- 
ly within  the  prohibition.  We  find  no  rea- 
son for  denying  the  validity  of  the  act. 

The  only  other  objection  to  the  conviction 
Is  that  tbe  act  (section  36)  authorizes  a  con- 
viction only  on  the  oath  or  affirmation  of  one 
or  more  "creditable"  witnesses,  while  the 
record  of  conviction  shows  that  it  was  based 
on  the  testimony  of  a  "credible"  witness. 
Tbe  nse  of  the  word  "creditable"  to  signify 
"worthy  of  beller'  is  said  by  lexicographers 
to  be  obsolete;  and  antiquity  cannot  be  in- 
voked to  justify  Its  use  here  in  that  sense, 
for  It  was  Introduced  by  our  act  of  1888 
(P.  L.  1888.  p.  249).  Nevertheless,  we  think 
such  Is  its  significance  in  this  statute,  and 
by  a  "creditable  witness"  Is  meant  one  whose 
testimony  I9  worthy  of  credit,  credence,  be- 
lief; that  is,  in  more  modern  phrase,  a  cred- 
ible witness. 

The  conviction  shonld  be  affirmed,  with 
coats. 


CUNNINGHAM  v.  BTANFOBD. 

(Supreme  Conrt  of  New  Jersey.     Feb.  24, 

1903.) 

38TATS8-DBBTS-WHBN  BARRBD. 

1.  Under  Orphans'  Court  Act,   J  70  (P.  L. 

1898,  p.  741),  providing  that  any  creditor  of 

a  decedent  who  shall   neglect  to  bring  in   bis 

claim  within  the  time  limited  by  the  orphans' 

conrt  shall,  by  its  decree,  be  forever  barred 


of  his  action  against  the  executor  or  admin- 
istrator, Bach  a  creditor  is  barred  though  the 
executor  has  personal  property  of  the  estate 
In  his  possession;  section  75  providing  that 
"nothing  herein  contained  shall  prevent  or  bar 
any  person  from  bringing  any  action  against 
an  ezecntor  or  administrator  for  or  in  respect 
to  the  personal  estate  of  his  testator  or  intes- 
tate" having  no  application  to  a  suit  to  collect 
a  dabn. 

Action  by  Annie  F.  Cunningham  against 
Helen  K.  Stanford,  executrix.  Submitted  on 
demurrer  to  replication.   Demurrer  sustained. 

Argued  at  November  term,  1902,  before 
OUMMERE,  0.  X,  and  VAN  SXCKBL. 
FOKT,  and  PITNEY,  JJ. 

Albert  C.  Wall,  for  plaintiff.  B.  Wayne 
Parker  and  Cortlandt  Parker,  for  defendant. 

GUMMEKB,  C.  J.  This  action  is  brought 
to  recover  upon  a  certain  promissory  note  in- 
dorsed by  the  defendant's  testator.  To  the 
declaration  filed  in  the  cause  the  defendant 
pleaded,  among  other  things,  the  making  by 
the  orphans'  court  of  a  decree  barring  aU 
creditors,  who  had  not  presented  theh-  claims 
to  the  executrix  within  the  time  limited  by 
the  decree,  from  having  an  action  against 
her  on  account  of  such  claims,  and  alleging 
that  the  plaintlft  was  barred  by  that  decree. 
To  this  plea  the  plaintlfT  replied  that  there 
was  personal  property  and  estate  of  the  de- 
fendant's testator  In  her  hands  to  the  value 
of  115,000,  and  that  the  said  plaintiff  brlngg 
her  action  for  and  in  respect  to  the  same; 
and  that.  In  accordance  with  the  statute  In 
such  case  made  and  provided,  said  plaintiff 
ought  not,  by  reason  of  anything  in  said 
plea  alleged,  to  be  barred  and  prevented  from 
maintaining  her  action  against  the  said  de- 
fendant. 

The  replication  contains  no  answer  to  tbe 
plea.  It  apparently  is  Intended  to  be  based 
on  section  75  of  the  orphans'  court  act  (P. 
L.  1898,  p.  741),  which  reads  as  follows: 
"Nothing  herein  contained  shall  prevent  or 
bar  any  person  from  bringing  and  maintain- 
ing any  action  against  an  executor  or  admin- 
istrator, for  or  in  respect  of  the  personal 
estate  of  his  testator,  or  Intestate,  or  for  or 
in  respect  of  any  waste  or  misapplication 
thereof  by  said  executor  or  administrator." 
It  is  not  necessary,  in  disposing  of  this  de- 
murrer, to  stop  to  explain  the  conditions  un- 
der which  tbe  provisions  of  this  section  may 
be  Invoked  against  an  executor  or  adminis- 
trator. It  Is  enough  to  say  that  they  do  not 
operate  to  limit  in  any  way  the  effect  given 
by  section  70  of  the  act  to  a  decree  barring 
creditors.  To  give  it  the  construction  con- 
tended for  by  the  plaintiff  would  be  to  make 
the  decree  to  bar  creditors  a  nullity,  when- 
ever the  executor  or  administrator  of  the  de- 
ceased had  assets  in  his  hands  with  which 
to  pay  creditors,  and  leave  It  in  force  only 
when  the  personal  representative  of  the  de- 
ceased was  absolutely  without  assets. 

That  a  decree  to  bar  creditors  will  be  en- 
forced against  creditors,  notwithstanding  that 
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the  executor  has  personal  assets  of  bia  tes- 
tator In  his  hands,  has  been  frequently  de- 
cided by  this  court.  Ryder  v.  Wilson's  Bx'rs, 
41  N.  3.  Law,  12;  Young  v.  Young,  45  N. 
J.  Law,  197;  O'NeU  t.  Freeman.  Id.  208; 
Cunningham  v.  Stanford  (N.  J.  Sup.)  52  AtL 
874. 

The  defendant  Is  entitled  to  Judgment  on 
the  demurrer. 


PATBRSON  &  P.  GAS  &  ELECTRIC  CO. 
T.  STATE  BOARD  OF  ASSESS- 
ORS et  aL 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

CORPORATIONS-rRANCHISH     TAX— AMOUNT. 

1.  The  Paterson  &  Passaic  Gas  &  Electric 
Company  was  formed  March  1,  1899,  by  the 
consolidation  and  merger  of  eight  corporations, 
some  of  whom  possessed  and  exercised  mnnici- 
pal  franchises  within  the  definition  laid  down 
m  State  Board  of  Assessors  y.  Plainfield  Wa- 
ter Company,  67  N.  J.  Law,  857,  62  Atl.  230, 
and  since  its  formation  the  consolidated  com- 

Sany  has  constantly  exercised  those  franchises. 
'eld,  that  the  company  is  subject  to  taxation 
under  section  4  of  the  act  of  March  23,  1900 
(P.  L.  p.  502),  for  the  taxation  of  franchises. 

2.  The  tax  to  be  levied  on  the  corporation 
under  that  section  is  2  per  cent,  of  its  gross 
annual  receipts  from  all  its  business,  not  mere- 
ly 2  per  cent,  of  its  receipts  from  the  exercise 
of  municipal  franchises. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Paterson  &  Passaic  Gas  &  Electric 
Company,  against  the  State  Board  of  ABsess- 
ors  aud  others,  to  review  an  assessment 
Tax  affirmed. 

Argued  November  term,  1902,  before  HEN- 
DRICKSON  and  DIXON.  JJ. 

R.  V.  Liudabuiy  and  Hobart  Tuttle,  for 
prosecutor.    Michael  Dunn,  for  defendants. 

DIXON,  J.  The  Paterson  &  Passaic  Gas 
&  Electric  Company,  was  formed  on  March 
1,  1809,  by  the  consolidation  and  merging  of 
the  Paterson  Gaslight  Company,  the  People's 
Gaslight  Company  of  the  City  of  Paterson, 
the  Passaic  Gaslight  Company,  the  Edison 
Electric  Illuminating  Company  of  Paterson, 
the  Passaic  &  Bergen  Gas  Company,  the  Lodl 
Light,  Heat  &  Power  Company,  the  Passaic 
Electric  Light,  Heat  A  Power  Company,  and 
the  Passaic  Lighting  Company.  Under  the 
corporation  act  of  1806,  In  pursuance  of  which 
'the  merger  and  consolidation  took  place,  the 
several  corporations  became  a  new  single  cor- 
poration, with  a  new  name,  new  capital  stock, 
and  new  directors,  and  was  (speaking  gen- 
erally) endowed  with  all  the  rights  and  pow- 
ers, and  charged  with  all  the  duties  and  limi- 
tations, of  the  constituent  companies.  Under 
the  act  of  March  23,  1900,  for  the  taxation  of 
franchises  (P.  L.  p.  602),  this  company,  on 
April  23,  1901,  made  return  to  the  State 
Board  of  Assessors  that  Its  gross  receipts 
from  Its  business  In  the  state  of  New  Jersey 
for    the    year    ending    December    31,    1900, 


amounted  to  9672,007.40,  whereupon  that 
board  assessed  the  tax  against  the  company 
at  $11,440.15,  and  apportioned  the  same  to 
the  various  taxing  districts  in  which  the  prop- 
erty of  the  company  was  located.  The  pres- 
ent vrrit  of  certiorari  Is  prosecuted  to  reduce 
that  tax. 

The  ground  of  the  application  for  rednc- 
tlon  is  that  three  of  the  constituent  compa- 
nies, namely,  the  Paterson  Gaslight  Com- 
pany, the  People's  Gaslight  Cranpany,  and  the 
Passaic  Gaslight  Company,  never  exercised 
any  "municipal  franchises"  within  the  defini- 
tion of  that  phrase  given  in  State  Board  of 
Assessors  v.  Plalufleld  Water  Company,  67 
N.  J.  Law,  867,  62  Atl.  230.  The  prosecutor 
conteuds  that  as,  by  the  terms  of  the  act  of 
1900,  It  cannot  "apply  to  any  corporati($n 
which  has  not  hitherto  or  may  not  hereafter 
exercise  any  municipal  franchise"  (section  8), 
therefore  it  cannot  apply  to  the  prosecutor, 
so  as  to  impose  a  tax  upon  the  receipts  de- 
rived from  the  business  formerly  carried  on 
by  those  companies.  Tills  contention  plainly 
Ignores  the  language  of  the  statute.  Con- 
struing together  the  first,  fourth,  and  eighth 
sections  of  the  act,  it  will  be  manifest  that 
the  corporations  which  are  to  make  return 
to  the  state  board  are  thus  described:  "Cor- 
porations [other  than  municipal  corporations 
or  corporations  taxable  under  the  act  of  April 
10,  1884]  which  have  acquired,  or  may  here- 
after acquire,  authority  or  permission  from 
the  state  or  from  any  taxing  district  thereof, 
and  have  or  may  hereafter  have  the  right  to 
use  and  occupy,  and  occupying,  the  street  or 
highways,  roads,  lanes  or  public  places  in  the 
state,"  excluding,  however,  from  such  class 
of  corporations,  "any  corporation  which  has 
not  hitherto  or  may  not  hereafter  exercise 
any  municipal  franchise."  The  prosecutor 
concedes  that  It  Is  not  taxable  under  the  act 
of  April  10,  1884;  that  it  acquired  from  the 
state,  through  the  charters  of  the  three  con- 
stituent companies  last  named,  and  from  cer- 
tain taxing  districts  of  the  state,  through  the 
five  other  constituent  companies,  authority 
and  permission  to  use  and  occupy  certain 
streets  and  highways  in  several  municipali- 
ties of  the  state;  that  It  is  using  those  streets 
and  highways;  and  that  the  franchises  pass- 
ing to  it  from  those  five  companies,  and 
which  it  is  constantly  exercising,  were  mu- 
nicipal franchises  within  the  case  dted— that 
Is,  franchises  that  could  not  be  exercised 
without  first  obtaining  the  consent  of  the 
municipalities  within  whose  limits  they  were 
to  be  exercised.  It  thus  appears  that  the 
present  corporation  is  within  the  general 
scope  of  sections  1  and  4  of  the  act,  and  is 
not  within  the  special  exception  of  section 
S;  in  other  words,  that  It  is  a  corporation 
required  to  make  return  to  the  state  board. 
What  that  return  is  to  set  forth  Is  declared 
by  the  act  in  unmistakable  terms,  "the  gross 
receipts  of  Its  business  in  the  state  of  New 
Jersey  for  the  preceding  year,"  and  then  "an 
annual  franchise  tax  of  two  per  centum  upon 
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the  animal  groes  receipts  as  aforesaid"  la  to 
be  assessed  upon  tbe  corporation  in  lieu  of  all 
otlier  franchise  taxes.  There  is  here  no  sug- 
cestloo  that  the  tax  Is  to  be  limited  to  such 
receipts  as  are  derived  from  the  exercise  of 
municipal  franchises. 
Tbe  tax  is  affirmed,  -with  costs. 


8LAYTOR-JENNINOS  CO.  r.    SPECIALTY 
PAPER  BOX  CO. 

(Sapreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

FORBIQN  CORPORATIONS— RIGHT  OF  ACTIONr- 
BET-OBT. 

1.  A  foreign  corporation  may  maintain  suits 
in  this  state  on  contracts  made  outside  of  New 
Jprsey  since  the  passage  of  tbe  act  concevning 
corporations  (Revision  of  1886),  without  com- 
plying with  the  provisions  of  the  ninety-seTentb 
section  of  that  act 

2.  Unliqnidated  damages  cannot  be  set  off  in 
suits  in  the  district  courts. 

(Syllabus  by  the  Court.) 

Appeal  from  Second  district  court  of  New- 
ark. 

Actloo  by  Slaytor-Jennlngs  Company 
against  the  Specialty  Paper  Box  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Argued  November  term,  1902,  before  OAB- 
BISON  and  OARRETSON,  JJ. 

Leon  Abbett,  for  appellant  Oallagber 
ft  Kirkpatrlck,  for  appellee. 

OARRETSON,  J.  This  is  an  appeal  by 
Ote  defendant  from  the  Judgment  of  the  Sec- 
ond District  court  of  Newark  under  the  pro- 
visions of  an  act  of  the  Legislature  of  April 
3,  1902  (P.  L.  p.  666).  The  grounds  of  the 
appeal  are  (1)  tbat  the  plaintlfr,  being  a  for- 
eign corporation,  could  not  maintain  the  ac- 
tion; (2)  that  tbe  defendant  should  have 
been  allowed  to  set  off  a  claim  for  unliqui- 
dated damages  against  the  plaintiff's  demand. 

Order  for  the  goods,  the  price  of  which 
Is  tbe  subject  of  the  suit,  was  given  by  the 
defendant  to  a  selling  agent  or  broker  for 
tbe  plalntlfl  and  several  other  firms  or  cor- 
porations. Tbe  order  was  placed  with  the 
agent  at  tbe  defendant's  office  in  Newark, 
and  tbe  agent  did  not  at  that  time  disclose 
for  whom  be  was  acting.  Subsequently  the 
order  was  mailed  by  the  agent  to  the  plain- 
tiff at  its  office  in  tbe  city  of  Boston  for  its 
acceptance,  and  was  accepted  by  the  plain- 
tiff. The  contract  was  executed  in  Massa- 
chusetts; hence  no  corporate  act  was  shown 
to  be  done  in  New  Jersey.  In  Faxon  Go.  v. 
Lovett  Co..  60  N.  J.  Law,  128,  36  AU.  692, 
this  court  construed  the  ninety-seventh  sec- 
tion of  the  act  concerning  corporations  (Re- 
vision of  1896)  to  permit  foreign  corpora- 
tions without  complying  with  its  provisions 
to  maintain  suits  in  this  state  on  contracts 
made  outside  of  the  state  since  the  passage 
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of  the  act  The  contract  In  this  case  was  not 
made  uuder  the  order  obtained  by  the  agent 
until  It  was  accepted  In  Massachusetts.  D. 
&  H.  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  Law, 
281,  43  AU.  978,  46  L.  R.  A.  538;  18  A  &  E. 
Bncy.  of  Law  (2d  Ed.)  869,  870. 

Tbe  second  ground  of  appeal  is  that  the 
Judge  of  the  district  court  overruled  a  set-off 
or  countercUilm  of  the  defendant  against  the 
plaintiff  for  unliquidated  damages.  It  is  a 
general  rule  that  unliquidated  damages  can- 
not be  set  off.  Edwards  v.  Davis,  6  N.  J. 
Law,  394;  Smock  v.  Warford,  4  N.  J.  Law, 
306;  Parker  v.  Hartt,  82  N.  J.  Eq.  225,  230. 
The  language  of  the  sixtieth  section  of  the 
district  court  act  (P.  L.  1898,  p.  574),  "If  the 
defendant  have  any  account  or  demand 
agalust  the  plaintiff  he  shall  be  permitted 
to  discount  or  set  off  the  same  against  tbe 
account  debt  or  demand  of  such  plaintiff," 
establishes  no  different  rule.  This  only 
means  a  claim  having  the  characteristics  de- 
noted by  the  word  "set-off,"  one  of  which  Is 
Its  liquidated  character.  The  act  concerning 
set-off  (3  Oen.  St  p.  3109,  {  1)  Is  expressly 
limited  to  liquidated  damages. 

Judgment  will  be  entered  for  the  plaintiff, 
with  costs. 


SCHAMBEROER  v.   SOMERSET  CHEMI- 
CAL CO. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

SERVANT— INJURY— NEOLIQENCB—BORDBN 
OF  PROOF. 

1.  The  burden  is  on  the  servant  to  establish 
negligence  on  the  part  of  the  master  causing 
the  injury. 

Action  by  Mary  Schamberger,  adminis- 
tratrix of  Jacob  Schamberger,  deceased, 
against  the  Somerset  Chemical  Company.  On 
rule  to  show  cause.    Rule  made  absolute. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

Lewis  A.  Allen  and  Michael  Dunn,  for 
plaintiff.    CoUe  &  Duffield,  for  defendant 

PER  CURIAM.  The  plalnUfTs  intestate 
was  killed  while  repairing  a  belt  The 
plaintiff  alleges  that  by  reason  of  a  defect 
In  a  pulley  the  clothes  of  the  decedent  were 
caught,  and  he  was  drawn  into  the  machin- 
ery and  killed.  There  was  but  little  evi- 
dence to  show  bow  tbe  accident  happened. 
The  burden  Is  on  the  plaintiff  to  establish 
negligence  of  the  defendant  which  led  to  the 
injury.  The  deceased  was  engaged  in  an 
employment  in  which  there  was  obvious 
danger,  requiring  much  care  on  bis  part  to 
avoid  injury.  We  think  there  is  a  want  of 
evidence  to  show  negligence  on  the  part  of 
the  defendant,  and  that  from  the  few  facts 
tbat  appear  in  tbe  testimony  it  is  more  rea- 
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sonable  to  conclude  that  the  deceased  f&Ued 
to  take  proper  care  for  bis  own  Safety. 

The  rule  to  show  cause  should  be  made 
absolute. 


BAILEY  T.  PBNNSTLVANIA  B.  CO. 

NAYLOB  T.  SAME.- 

(Supreme  Court  of  New  Jersey.    Feb.  24, 
1903.) 

ACTION  ON  CONTRACT— DEFBNSBS—ATTACH- 
UENT. 
1.  It  is  no  defense  to  an  action  upon  contract 
that  the  debt  sued  for  has  been  attached  in  the 
hands    of   the    defendant   in    a    foreign   juris- 
diction by  a  creditor  of  the  plaintift.     Quaere, 
whether,  in  such  case,  the  suit  should  not  be 
stayed,  or  the  execution  be  controlled? 
(Syllabus  by  the  Court.) 

Appeal  from  Trenton  district  court 

Actions  by  Andrew  M.  Bailey  and  by  J<h 
sepb  Naylor  against  tbe  Pennsylvania  Rail- 
road Company.  Judgments  for  each  plaintiff, 
and  defendant  appeals.    Affirmed. 

Argued  November  term,  1902,  before  OAB- 
RISON  and  6ARRETS0N,  JJ. 

Charles  E.  Gummere,  for  appellant.  Har- 
ry C.  Valentine,  for  appellees. 

GARRISON,  J.  These  appeals  present  a 
single  question,  namely,  whether  It  Is  any 
defense  to  an  action  upon  contract  that  the 
debt  sued  for  has  been  attached  by  a  cred- 
itor of  tbe  plaintiff  in  the  hands  of  tbe  de- 
fendant Tbe  two  cases  differ  only  in  that 
the  attachment  in  the  case  of  Bailey  had 
gone  to  Judgment,  while  in  the  case  of  Nay- 
lor Judgment  had  not  been  rendered.  In  nei- 
ther case  bad  the  sum  garnished  been  paid 
over  by  the  defendant  The  attachments 
were  instituted  In  the  state  of  West  Virginia, 
and  levied  upon  wages  earned  in  New  Jersey 
by  residents  of  the  latter  state.  Neither 
these  circumstances  nor  the  validity  of  the 
attachment  proceedings  are  of  any  conse- 
quence upon  tbe  question  that  is  presented 
by  these  appeals.  In  view  of  the  fact  that 
the  matter  set  up  by  the  defendant  does  not 
meet  the  charge  against  It  It  could  not  be 
pleaded  In  bar,  for  It  neither  denies  tbe 
contract  nor  shows  performance.  It  could 
not  be  pleaded  in  abatement  because  it  does 
not  tend  to  end  tbe  suit  but  at  most  only 
to  retard  Its  progress.  Even  where  the  earli- 
er and  the  later  suit  are  between  the  same 
parties,  and  of  the  same  date,  they  must  be 
of  the  same  jurisdiction,  In  order  to  Invoke 
successfully  the  rule  here  contended  for  by 
the  defendant.  The  pendency  of  such  prior 
suit  In  a  foreign  jurisdiction  may  furnish 
ground  for  staying  the  suit  here,  but  not  for 
Its  abatement  Kerr  v.  Willetts,  48  N.  J. 
Law,  78,  2  Atl.  782. 

Whether  the  pendency  of  an  attachment 
suit  of  different  plalntifTs  should  lead  to  the 
same  practice  is  a  question  that  is  not  now 
presented.  All  that  is  presented  upon  these 
appeals  la  the  legal  propriety  of  the  action 


of  tbe  district  court  In  orerrullng  the  said 
defense  and  giving  judgment  for  the  plain- 
tiffs. Tills  action  we  affirm,  and  order  that 
like  judgments  be  entered  pursuant  to  the 
statute  under  which  these  appeals  are  tak- 
en.   P.  L.  1902,  p.  565. 

It  may  be  that  upon  a  proper  application 
execution  should  be  stayed,  but  upon  this 
point  no  opinion  is  expressed. 


DRAKE  V.  CITY  OF  ELIZABETH  et  al. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1903.) 

CITT    COUNCIIi-^UDICIAI.    DUTIBS-DISQUAU- 
FICATION. 

1.  A  determination  by  city  eonndl  In  a  spe- 
dflc  case,  based  upon  the  finding  of  that  body 
In  a  matter  in  which  a  discretionary  judgment 
was  reposed  in  it,  is  so  far  judicial  in  character 
as  to  be  voidable  if  any  one  of  the  quasi  judges 
who  participated  was  at  the  time  disqualified 
by  private  interests  at  variance  with  the  impar- 
tial performance  of  his  public  duty. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  J.  Madison  Drake,  Jr.,  against  the  city 
of  Elizabeth  and  the  Times  Publishing  Com- 
pany, to  review  a  resolution  of  tbe  city  coun- 
cil.   Resolution  set  aside. 

Argued  November  term,  1902,  before  OAR- 
RISON  and  6ARRETSON,  JJ. 

J.  F.  Brown,  for  prosecutor.  C.  Addison 
Swift  for  city  of  Elizabeth.  James  C.  Con- 
nolly, for  Times  Pub.  Co. 

GARRISON,  J.  This  certiorari  brings  up 
a  resolution  of  the  city  council  of  tbe  city 
of  Elizabeth  by  which  a  contract  for  city 
printing  was  awarded  to  the  Times  Publish- 
ing Company.  The  resolution  In,  question 
was  made  pursuant  to  an  advertisement  for 
bids,  of  which  the  following  is  a  copy: 

"Proposals  for  Printing. 
"City  Hall.  Elizabeth,  N.  J. 

"May  24.  1902. 
"The  dty  council  at  Its  last  meeting  di- 
rected the  committee  on  printing  to  advertise 
for  bids  from  the  various  newspapers  In  this 
city  for  the  printing  of  the  minutes,  official 
notices,  ordinances,  advertising,  and  other 
proceedings  relating  to  municipal  affairs  for 
the  term  of  one  year,  the  same  to  be  awarded 
to  the  lowest  bidder,  which  newspaper  shall 
be  designated  the  official  newspaper  of  tbe 
city  of  Elizabeth.  Sealed  proposals  for  the 
above  must  be  presented  at  the  next  meet- 
ing of  the  city  council,  to  be  held  on  June 
2,  1902,  at  8:30  o'clock  p.  m. 

"Daniel  P.  McOovern, 
"B.  J.  Hlggins, 

"Committee  on   Printing." 

By  the  resolution  under  review  the  pro- 
posed contract  was  awarded  to  the  defend- 


T  1.  See  Municipal  Corporations,  vol.  U,  Cant.  Die. 
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act  pnblisblng  company.  A  determlnatloii  of 
this  nature,  confined  to  a  specific  case,  and 
based  upon  the  finding  of  a  body  in  which  a 
discretionary  judgment  is  reposed,  is  so  far 
Judicial  in  character  as  to  be  voidable  if  any 
one  of  snch  qnasl  Judges  who  participated 
wns  nt  the  time  disqualified  by  reason  of 
private  Interests  at  variance  with  the  im- 
partial performance  of  his  public  duty.  Trac- 
tion Co.  T.  Board  of  Public  Works,  56  N.  J. 
Law.  431,  29  Atl.  163. 

In  the  case  dted  the  vote  of  the  disquali- 
fied member  was  not  necessary  to  the  result; 
but  Mr.  Justice  Reed,  in  his  opinion,  said: 
"The  fact  that  there  were  a  sufficient  num- 
ber of  votes  apart  from  bis  vote  to  pass  the 
ordinance  is  no  answer  to  the  objection  tak- 
en upon  the  point.  The  Infection  of  the 
concurrence  of  the  interested  person  spreads 
80  that  the  action  of  the  whole  body  is  void- 
able." 

This  salutary  doctrine,  re-enforced  by  the 
cbarter  of  the  c-ty  of  EHlzabeth,  which  makes 
it  nnlawtnl  for  any  member  of  city  council 
to  be  directly  or  Indirectly  interested  in  any 
contract  with  the  city,  renders  it  unneces- 
sary to  inquire  In  the  present  case  whether 
tbe  numl>er  of  councilmen  disqualified  by 
holding  stock  in  tbe  Times  Publishing  Com- 
pany was  oiie  or  more,  or  whether  the  re- 
quired vote  was  three-fourths  or  a  bare  ma- 
jority, or  whether  coundlmen  who  had  trans- 
ferred their  stock  to  their  wives  were  there- 
by exculpated  from  having  any  Indirect  in- 
terest In  the  private  corporation  with  which, 
In  competition  with  others,  they  were  called 
upon  to  act.  It  is  established  that  at  least 
one  councilman  who  had  not  transferred  his 
Wock  participated  in  the  transaction  through- 
out. That  "infection,"  to  adopt  the  language 
of  the  opinion  above  cited,  is  a  sufficient 
ground  for  voiding  the  action  of  the  entire 
body.  The  resolution  awarding  the  contract 
In  question  Is  set  aside  with  costs. 


ATLANTIC  OITT  v.  PREISINGER. 

ISapreme  Conrt  of  New  Jersey.      Feb.  24, 
1903.) 

AUCTIONBBKS-UCBNSK. 

1.  Under  the  Atlantic  City  ordinance  for  li- 
ctDsing  anctioneera,  etc.,  passed  July  14,  1002, 
no  license  fee  becomes  due  and  payable  until 
Inne  1.  1903. 

(Syllabus  by  the  Court) 

Certloiari  by  the  state,  on  the  prosecution 
of  Victor  Frelalnger,  against  Atlantic  City, 
to  review  an  ordinance.  Conviction  set 
aside. 

Argued  November  term,  1902,  before  EOIN- 
DRICKSON  and  DIXON,  JJ. 

6.  A.  Bourgeois,  for  prosecator.  H.  Woot- 
ton,  for  defendant 

DIXON,  J.  An  ordinance  of  Atlantic  City, 
passed  July  14,  1902,  made  it  unlawful  for 


any  person  to  conduct  a  store  where  goods 
are  sold  at  auction,  unless  a  certain  license 
fee  had  been  paid,  and  further  provided  that 
the  license  fee  should  be  due  and  payable  on 
tbe  1st  day  of  June  in  each  year.  On  August 
21,  1902,  proceedings  were  instituted  against 
the  present  prosecutor  for  conducting  such 
a  store  without  having  paid  the  license  fee, 
and  thereupon  he  was  convicted.  By  the 
very  terms  of  the  ordinance  a  license  fee 
does  not  become  due  and  payable  until  June 
1,  1903,  and  therefore  this  conviction  must 
be  set  aside,  with  costs. 


BENNETT   t.   CITY   OF  ORANGE. 

(Supreme  Conrt  of  New  Jersey.    Feb.  21, 
1903.) 

ELECTION    OFriCBRS  —  COMPENSATION— DIMI- 
NUTION  OF   DUTIES. 

1.  The  passage  of  the  act  to  consolidate  tbe 
local  or  charter  elections  with  the  general 
election  In  the  cities  of  this  state,  known  as  the 
"Meeker  Act"  (P.  L.  1901,  p.  41),  does  not  op- 
erate to  alter  or  abolish  the  compensation  al- 
lowed by  statute  to  the  election  officers  for 
duties  connected  with  the  local  or  charter  elec- 
tions. 

2.  The  compensation  of  a  public  officer  be- 
longs to  him  not  by  force  of  any  contract  but 
becanae  the  law  attaches  it  to  the  office,  and 
it  is  not  affected  by  a  diminution  of  the  duties 
of  the  office,  the  office  itself  remaining. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Orange  county. 

Action  by  Frank  E.  Bennett  against  the 
dty  of  Orange.  Judgment  for  plalntlfF,  and 
defendant  appeals.    Affirmed. 

Argued  November  term,  1902,  before  DIX- 
ON and  HENDRICKSON,  JJ. 

Thomas  A.  Davis,  for  appellant  William 
A.  Lord,  for  appellee. 

HENDRICECSON,  J.  The  plaintiff  was  an 
election  officer  of  the  city  of  Orange,  and 
be  brought  suit  In  the  Orange  district  court 
in  his  own  behalf  and  as  assignee  of  the 
claims  of  other  election  officers  in  that  city, 
to  recover  the  compensation  claimed  to  be 
due  them  for  services  rendered  at  the  elec- 
tion for  city  and  county  otUcers  on  November 
5,  1901.  The  claim  of  each  of  the  officers 
referred  to  was  for  services  at  such  election, 
as  follows:  One  day's  registry,  $3;  election 
day,  $7;  aggregating  In  all  the  sum  of  $240— 
for  which  Judgment  was  given,  besides  costs. 
From  this  Judgment  the  city  has  appealed 
to  the  court  It  is  agreed  upon  both  sides 
that  the  only  question  at  Issue  is  whether 
since  the  consolidation  of  the  municipal  or 
cbarter  elections  in  cities  with  the  general 
or  state  election,  under  tbe  act  approved 
Feb.  28,  1901,  known  as  the  "Meeker  Act" 
(P.  L.  1901,  p.  41),  the  officers  can  collect 
fees  for  services  rendered  In  this  dual  ca- 
pacity for  both  elections.  These  officers  had 
already  received  from  the  county  collector 

^  2.  See  Offlcer*,  vol.  87,  Cent  Dig.  |  Ug. 
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of  Essex  county  |25  each  for  serrlces  ren- 
dered as  members  of  tbe  ttoard  of  election 
and  registry  for  their  respective  election  dis- 
tricts. The  contention  is  that  this  payment 
Is  in  full  for  all  their  services  connected 
with  that  election,  and  that  they  are  not 
entitled  to  what  the  appellant  terms  "double 
compensation,"  and  that  the  Judgment  should 
be  reversed.  We  find,  however,  that  the 
Meeker  act  does  not  touch  the  question  of 
compensation,  but  that  a  supplement  to  the 
general  election  law  of  1888,  approved 
March  22,  1901,  regulates  that  subject-mat- 
ter. P.  L.  1001,  p.  258.  After  fixing  the 
compensation  of  members  of  the  boards  In 
cities  having  a  population  exceeding  30,000, 
the  supplement  enacts  that  in  all  other  cities, 
etc.,  the  compensation  of  each  member  for 
all  such  services,  In  connection  with  any 
local  or  charter  election,  shall  be  for  each 
registry  day  $3,  and  for  the  election  day,  in- 
cluding the  counting  of  the  votes  and  the 
delivery  of  the  returns  and  the  ballot  box, 
$7,  and  for  all  such  services  in  connection 
with  the  general  election,  or  any  special 
election  held  In  and  for  the  whole  county, 
"such  compensation  shall  be  *  *  •  twen- 
ty-five dollars  in  districts  where  the  number 
of  registered  voters  Is  more  than  three  hun- 
dred." The  city  of  Orange  is  within  this 
class.  We  think  that  the  words  of  this  sup- 
plement clearly  give  to  the  election  officers 
the  compensation  provided  for  their  services 
In  connection  with  each  election.  This  view 
Is  strengthened  by  the  fact  that  this  supple- 
ment was  passed  after  tbe  enactment  of  the 
Meeker  act  It  must  be  observed  also  that 
the  city  election  Is  still  held,  only  the  time 
of  holding  it  is  changed  by  the  Meeker  act 
to  the  time  of  holding  the  general  election. 

It  is  further  urged  that  they  should  not 
be  paid  the  compensation  for  services  In 
holding  the  city  election,  because  there  Is 
no  additional  service  performed  by  them  In 
connection  therewith  except  in  the  counting 
and  canvassing  of  the  vote.  But  It  must  be 
remembered  that  the  officer's  right  to  com- 
pensation does  not  grow  out  of  a  contract 
between  him  and  the  municipality  by  which 
It  is  payable.  The  compensation  belongs  to 
him  not  by  force  of  any  contract,  but  be- 
cause the  law  attaches  it  to  the  office. 
Throop  on  Public  Officers,  443;  Hoboken  v. 
Gear,  27  N.  J.  Law,  265.  And  where  a 
salary  thus  attaches  to  an  office  the  right  to 
It  is  not  affected  by  a  diminution  of  the 
duties  of  the  office,  the  office  itself  remain- 
ing. Marquis  v.  City  of  Santa  Ana,  103  Cal. 
661,  37  Pac.  650.  It  Is  further  urged  that 
the  payment  by  the  county  collector  Is  a  sat- 
isfaction for  all  services  performed  at  the 
election,  and  that  the  act  so  declares.  But 
the  words  here  referred  to  plainly  apply 
only  to  the  sum  certain  fixed  by  the  statute 
for  services  at  the  general  election,  and  not 
to  the  compensation  allowed  in  connection 
with  the  charter  election. 

The  result  we  have  reached  la  in  accord 


with  the  views  expressed  by  this  court  In 
Bellls  V.  Freeholders  of  Atlantic  County,  51 
Atl.  781.  Tbe  point,  however,  was  not  di- 
rectly Involved  In  that  case.  The  Judgment 
below  Is  affirmed,  with  costs. 


WHITTINGHAM  et  aL  T.  HOPKINS  et  al. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1908.) 

HIOHWATS— ESTABLISHMENT. 

1.  A  slight  variation  in  laying  out  a  public 
road,  due  to  the  erection  of  houses  by  the  pros- 
ecutors upon  the  line  described  iu  the  applica- 
tion for  the  road,  will  not  lead  to  the  nullifica- 
tion of  the  proceedings  of  the  surveyors. 

(Syllabus  by  the  Court.) 

Ortlorarl  by  the  state,  on  the  prosecution 
of  Martha  Whittingham  and  another,  against 
Richard  Hopkins  and  others,  to  review  pro- 
ceedings In  laying  out  a  public  road.  Affirm- 
ed. 

Argued  November  term,  1902,  before  GAR- 
RISON and  GABRETSON,  JJ. 

Cbauncey  G.  Parker  and  S.  M.  Bollinaon, 
for  prosecutors.  Blake  ft  Howe,  for  defend- 
ants. 

GARRISON,  J.  The  return  to-  this  writ  of 
certiorari  brings  up  the  proceedings  of  sur- 
veyors in  laying  out  a  pabllc  road.  It  is  ob- 
jected that  the  notices  of  application  for  tbe 
appointment  of  surveyors  and  of  their  acting 
were  not  set  up  as  required  by  law,  In  that 
two  of  them  were  posted  at  railroad  stations ; 
the  claim  being  that  railroads  are  private 
property,  and  hence  are  not  public  places. 
This  claim  is  sound  neither  In  its  premises 
nor  Its  conclusion.  If  reference  be  had  to  the 
sense  In  which  the  word  "public"  is  used  in 
these  proceedings.  Where  notoriety  is  the 
object  to  be  attained,  the  most  public  places 
are  those  tliat  afford  the  most  publicity,  with- 
out regard  to  tbe  title  of  the  owner  of  the 
property.  See,  also,  State  v.  Schanck,  9  N. 
J.  Law,  107. 

2.  The  objection  tliat  the  return  was  not 
properly  signed  is  not  supported.  See  the 
case  above  cited. 

8.  The  misdating  of  the  return  is  shown  to 
be  a  mere  clerical  error. 

4.  The  prosecutor  Walton  0.  Whittingham 
had  actual  notice,  was  on  the  ground  with 
the  surveyors,  and  objected  to  the  road. 

6.  The  variation  of  90  feet  In  the  terminal 
point  of  the  road  as  laid  Is  explained  In  tbe 
return  of  the  surveyors  to  be  due  to  the  act 
of  the  prosecutor  Walton  C.  Whittingham, 
acting  either  for  himself  or  as  agent  -for  his 
mother,  the  other  prosecutor,  In  building 
three  houses  on  the  line  of  the  road  as  set 
forth  In  the  application.  If  this  had  been 
the  sole  ground  upon  which  the  application 
for  this  writ  had  been  rested,  and  the  facts 
had  been  disclosed,  it  would  have  been  with- 
in the  sound  discretion  of  the  Justice  of  the 
Supreme  Court  to  whom  the  application  was 
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made  to  bare  withheld  his  allocatnr.  The 
same  discretion  la  now  open  to  this  court  In 
dealing  with  this  reason.  State  t.  Wood- 
ward, 8  N.  J.  Law,  21. 

The  prosecutors,  In  point  of  fact,  created 
the  condition  that  led  to  the  rarlatlon  of 
which  they  now  complain.  The  variation  la 
not  material,  and  affects  no  rights  that  were 
not  inyolved  In  the  application  for  the  writ. 
The  prosecutors  were  not  misled  Into  acqui- 
escence, for  they  did  not  acquiesce,  but  ob- 
jected, and  their  objections  hare  been  heard. 
We  think  that  the  ctiange  of  course  necessi- 
tated by  their  conduct  cannot  be  successfully 
urged  as  a  reason  for  nullifying  the  return  of 
the  surveyors. 

The  action  taken  In  the  court  below  on 
these  proceedings  is  affirmed. 


LONOA    V.    STANLEY    HOD    ELEVATOR 
CO.  et  aL 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1908.) 

INJURY  TO  HMPLOT*— LIABILITY— NBOU- 
aENCK— FELLOW  SERVANT. 

1.  A  servant  of  Whan,  while  in  a  safe  posi- 
tion, and  free  from  danger,  in  doing  his  mas- 
ter's work,  at  the  request  of  the  engineer  of 
the  elevator  company,  which  was  engnged  in  an 
independent  employment,  over  which  Whan  had 
no  control,  attempted  to  loosen  the  elevator, 
which  had  stuck  fast,  and  while  so  doing  was 
killed. 

Held:  (1)  That  Whan  is  not  liable,  as  the  ac- 
cident did  not  happen  while  decedent  was  en- 
gaged in  serving  him. 

(2)  That  the  elevator  company  is  not  liable. 
If  the  engineer  had  authority  to  employ  the 
decedent,  they  were  fellow  servants. 

If  he  had  no  such  authority,  the  decedent 
was  a  mere  volunteer. 

The  danger  was  also  obvious. 

(Syllabus  by  the  Court.) 

E^Tor  to  circuit  court,  Hudson  county. 

Action  by  Julia  Longa  against  the  Stanley 
Hod  Elevator  Company  and  Alexander 
Whan.  Judgment  for  defendants,  and  plain- 
tUI  brings  error.    Affirmed. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY,' JJ. 

James  F.  Klutum,  for  plaintlCC  in  error. 
Wallis,  Edwards  &  Bumsted,  for  defendants 
in  error. 

VAN  SYCKEL,  J.  This  Is  a  suit  by  the 
administratrix  of  an  employ^  of  the  defend- 
ant Whan  against  both  Whan  and  tbe  Stan- 
ley Hod  Elevator  Company  to  recover  dam- 
ages under  the  death  act.  The  servant  was 
killed  -by  the  falling  of  the  hod  elevator. 
Whan  was  engaged  in  erecting  a  flve-story 
brick  storehouse.  Whan  employed  the  ele- 
vator company  at  $10.50  per  day  to  raise  up 
the  hods  from  the  ground  below  to  a  plat- 
form provided  by  Whan  on  which  the  de- 
cedent's duty  was  to  stand,  and  take  the 
hods  out  of  the  elevator  when  they  wwe 
brought  tqp.     Tbe   elevator  company   exer- 


cised an  Independent  employment,  and  fur- 
nished Its  own  engineer,  over  whom  Whan 
exercised  no  control.  Tbe  decedent,  as  the 
servant  of  Whan,  was  not  employed  to  run, 
or  to  assist  in  running  or  controlling,  tbe 
elevator.  The  engagement  of  the  elevator 
company  required  It  to  deliver  the  hods  at 
the  level  of  the  platform,  on  which  the  de- 
cedent was  placed,  which  it  is  not  denied 
was  a  secure  position  for  doing  his  master's 
work.  During  the  day  on  which  the  accident 
occurred,  the  elevator  stuck  fast  at  the  third 
story,  where  decedent  stood.  The  engineer 
of  the  elevator  company  called  to  Whan's 
servant  to  assist  In  getting  the  elevator  free, 
and  while  he  was  so  engaged  the  elevator 
fell,  and  killed  blm.  The  deceased  assisted 
in  striking  the  elevator  with  Joists,  then 
Jumped  on  It  with  four  or  five  other  men, 
which  caused  it  to  fall  suddenly.  The  de- 
cedent was  not  in  that  respect  acting  as  tbe 
servant  of  Whan,  and  Whan  Is  no  more  lia- 
ble for  the  injury  than  If  the  servant,  with- 
out his  authority  or  consent,  had  gone  across 
tbe  street  to  another  building,  and  been 
there  killed  by  the  negligence  of  some  other 
contractor.  Whan  furnished  the  decedent  a 
safe  place  for  his  work,  and  while  he  was 
engaged  in  doing  his  master's  work  he  was 
In  no  peril. 

The  question  remains  whether  tbe  other 
defendant  is  liable  in  damages.  If  tbe  en- 
gineer of  the  elevator  company  had  author- 
ity to  employ  the  decedent  to  assist  him  in 
loosing  the  elevator,  then  be  was  a  fellow 
servant  of  the  engineer,  and  the  plaintiff 
cannot  recover.  If  tbe  engineer  had  no  such 
authority  from  his  employer,  then  the  de- 
cedent was  a  mere  volimteer,  and  the  com- 
pany is  without  liability. 

It  Is  also  to  be  observed  that  the  decedent 
was  guilty  of  want  of  care  for  his  own  safe- 
ty in  placing  himself  In  a  position  of  ob- 
vious danger  in  the  elevator.  A  nonsuit 
was  properly  directed  by  the  trial  court  as  to 
both  defendants. 

The  Judgment  below  should  be  affirmed. 


MALBERTI  v.  UNITED  BLBCTRIO  CO. 

(Supreme  Court  of  New  Jersey.      Feb.   24, 
1903.) 

PLBAOINa-DBMUSRER-STRIiaNO  DBOLABA- 
TION. 

1.  Mere  imperfection  or  lack  of  form  in  plead- 
ing are  not  pood  grounds  for  demurrer. 

2.  A  declarntion  will  be  stricken  out,  on  no- 
tice under  section  132  of  the  practice  act  (2 
Gen.  St.  p.  2555)j  as  being  so  defective  or  so 
framed  as  to  prejudice,  embarrass,  or  delay  a 
fair  trial  of  the  action,  although  a  demurrer 
would  not  be  sustained  against  it. 

(Syllabus  by  the  Court) 

Action  by  Felice  Malbertl  against  the  Unit- 
ed Electric  Company  of  New  Jersey.  Demur- 
rer to  declaration  overruled.  Mere  Imper- 
fections or  lack  of  form  In  the  pleading  are 
not  good  grounds  for  demurrer. 


Digitized  by 


Google 


252 


S4  ATLANTIC  BEPOBTER. 


(N.J. 


Argued  Norember  term,  1902,  before  tbe 
OHIBP  JUSTICE,  and  VAN  8Y0KBL, 
FORT,  and  PITNEY.  JJ. 

McEwan  &  McEwan,  for  plaintiff.  Bedle, 
Edwards  &  Lawrence,  for  defendant 

rOBT,  J.  This  l8  a  demurrer  to  a  declara- 
tion. Tbe  declaration  contains  two  counts. 
Both  tbe  counts  are  Inartlstlcally  drawn. 
They  can  truly  be  styled  Imperfect,  and  lack- 
ing In  form.  It  is  probable  that,  If  the  de- 
murrer were  not  a  geueral  one,  but  was  to 
tbe  second  count  only,  It  would  have  been 
sustained.  But  mere  Imperfection  or  lack  of 
form  In  pleading  are  not  now  good  grotmds 
for  demurrer.  2  Gen.  St.  p.  2557,  i  138.  It 
Is  quite  difficult  to  grasp  the  pleader's  meth- 
od of  statement,  or  his  ground  of  liability  on 
tbe  part  of  the  defendant  company,  but  the 
court,  after  much  reflection,  Is  unable  to  say 
that  the  first  count  In  the  declaration  does 
not  allege  a  duty  to  the  plaintiff,  as  one  of 
the  public,  which  tbe  defendant  has  failed 
to  perform,  and  wblcb  failure  has  resulted  In 
injury  to  tbe  plaintiff  through  no  fault  of  bis 
own.  It  is  quite  evident  that  this  declara- 
tion would  be  stricken  out  upon  notice  under 
section  132  of  the  practice  act  (2  Gen.  St  p. 
2555),  as  being  so  defective  or  so  framed  as 
to  prejudice,  embarrass,  or  delay  a  fair  trial 
of  the  action.  This  Is  the  better  practice,  as 
was  suggested  In  Mlnnucl  v.  Philadelphia  & 
Rending  R.  R.  Co.  (N.  J.  Sup.)  63  Atl.  229. 

The  demurrer  In  this  case  is  overruled, 
with  costs,  but  without  prejudice  to  the  right 
of  the  defendant  to  move  to  strike  out  the 
declaration. 


CURTIS  V.  STOUT. 

(Supreme  Court  of  New  Jersey.      Feb.   24, 

1903.) 

JUDQMENTB— DOCKBTINO. 

1.  The  act  of  April  4,  1882,  concerning  the 
docketing  of  judgments  rendered  in  the  courts 
for  the  trial  of  small  causes  (2  Gen.  St.  p.  1888), 
authorizes  the  docketing  of  such  judgments 
without  sn  affidavit  of  belief  that  the  debtor  is 
not  possessed  of  goods  and  chattels  to  satisfy 
the  amouut  due. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  Mon- 
mouth county. 

Action  by  Henry  A.  Curtis  against  Wesley 
B.  Stout.  Judgment  for  plaintiff,  and  de- 
fendant brings  certiorari.    Affirmed. 

Argued  November  term,  1902,  before  HEN- 
DBICKSON  and  DIXON,  JJ. 

Parker  &  Pearce,  for  plaintiff.  Wesley 
B.  Stout  pro  Be. 

DIXON,  J.  This  writ  brings  up  a  docket- 
ed Judgment  entered  in  the  office  of  tbe 
clerk  of  the  Monmouth  pleas  on  September 
26,  1899,  and  tbe  execution  thereon  Issued. 
The  docketing  is  attacked  because  there  was 
uot  filed  an  affidavit  of  belief  that  the  djebtor 


was  not  possessed  of  goods  and  chattels  suffi- 
cient to  satisfy  the  amount  due,  as  required 
by  section  72  of  the  justice's  court  act  (Om. 
St  p.  1879).  Ttie  question  for  dedsion  i« 
whether  this  requirement  waa  dispensed  with 
by  the  later  act  of  April  4.  1882  (2  Gen.  St  p. 
1898).  This  question  was  noticed,  but  not  de- 
cided. In  Barr  v.  Fleming,  61  N.  J.  Law,  431. 
39  Atl.  815.  Id.,  62  N.  J.  Law,  448,  46  AtL  1090, 
and  in  Brink  v.  Blazer,  62  N.  J.  Law,  175,  40 
Atl.  623.  In  Grlmshaw  ▼.  Carroll,  62  N.  J. 
Law,  730,  42  Atl.  733,  a  question  closdy  relat- 
ed was  presented  to  Vie  Court  of  Errors,  and 
that  court  decided  ttiat  In  docketing  Judgments 
of  tbe  district  court  the  affidavit  referred  to 
was  still  essential,  the  fourth  and  fifth  sections 
of  tbe  district  court  act  of  March  27,  1882  (1 
Gen.  St  p.  1260),  not  having  abrogated  that 
provision  of  the  seventy-seventh  section  of  the 
district  court  act  of  March  9,  1877  (1  Gen.  St 
p.  1228).  In  reaching  this  conclusion,  however, 
the  Court  of  Errors  laid  chief  stress  upon  tbe 
declaration  In  the  act  of  March  27,  1882,  re- 
specting the  precise  force  and  effect  of  its 
provisions,  by  which  It  clearly  expressed  a 
purpose  to  substitute  those  provisions  for  only 
two  of  the  preliminaries  required  by  the  prior 
law,  but  left  the  third  preliminary,  the  afiS- 
davit  as  to  the  debtor's  property,  tmrei)ealed. 
The  act  of  April  4,  1892,  does  not  contain  so 
narrow  a  definition  of  Its  scope,  but  on  tbe 
contrary,  by  its  (^>enlng  declaration  as  to 
what  only  shall  be  necessary  In  docketing 
Justices'  courts'  Judgments,  evinces  an  intent 
to  make  compliance  with  its  provisions  suffi- 
cient In  all  cases  to  which  its  terms  are  ap- 
plicable Under  this  view  of  the  force  of  that 
law,  the  affidavit  referred  to  is  not  required. 
This  renders  it  unnecessary  to  consider 
whether  the  supplement  of  March  22,  1901 
(P.  L.  p.  365),  validated  previous  dodcetlDgs 
which  were  then  void. 

The  docketed  Judgment,  and  also  the  execa- 
tlou,  are  affirmed,  with  costs. 


LOEWENTHAL  v.   WAGNER. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 

1903.) 

BAIL— DISCHARGB. 

1.  Under  the  peculiar  circumstances  of  this 
case,  the  bail  to  the  sheriff  should  be  .discharKed, 
and  money  deposited  with  the  sheriff  at  addi- 
tional security  should  be  returned  to  the  bail, 
without  formal  surrender  of  the  defendant 

(Syllabus  by  the  Court.) 

Action  by  Annie  Loewenthal  against  Etoil 
Wagner.  Rule  for  discharge  of  ball  made 
absolute. 

Argued  November  term,  1902,  before  HEN- 
DRICKSON  and  DIXON,  JJ. 

James  F.  Mlntum,  for  defendant  Weller 
&  Lichtensteln,  for  plalntlfl. 

DIXON,  J.  Since  tbe  decision  In  this  cause 
appearing  in  62  Atl.  298,  the  sheriff  has  been 
permitted  to  amend  bis  return  on  the  capiaat. 
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so  that  It  now  reads:  "1  took  the  body  of  the 
defeudant  named  In  this  writ  and  released 
him  on  ball.  The  name  of  the  bail  Is  Joseph 
Stein.  As  additional  security  to  the  ball 
bond,  I  required  said  Stein  to  deposit  with 
me  the  sum  of  one  thousand  dollars." 

On  the  petition  of  the  ball,  Joseph  Stein,  a 
rule  has  been  allowed  requiring  the  plaintiff 
and  the  sheriff  to  show  cause  why  the  ball 
should  not  be  allowed  to  surrender  the  de- 
fendant, or  should  not  be  discharged,  and 
have  the  deposit  of  ^1,000  returned  to  him, 
without  physical  surrender  of  the  defendant. 

The  material  circumstances  are:  That  in 
July,  1901,  within  30  days  after  the  defend- 
ant was  returned  in  custody,  the  plaintiff 
Sled  her  declaration,  to  which  no  plea  has 
been  filed;  that  when  the  sheriff  made  re- 
turn that  the  defendant  was  In  custody  the 
defendant  had  been  actually  released  on  the 
security  set  out  in  the  return  as  now  armend- 
ed;  that  in  September,  1901,  the  defendant 
was  again  arrested  on  a  capias  issued  at  the 
suit  of  the  same  plaintiff  for  a  different 
cause  of  action,  and  was  detained  in  custody 
under  that  writ  until  February  27,  1902, 
when  be  was  sent  to  the  state  prison  for  a 
term  of  three  years  upon  a  conviction  for 
attemptiog  tc  break  Jail,  and  is  still  in  prls- 

OD. 

Tue.>e  circumstances  show  that  the  plain- 
tiff Icjt  nothing  by  the  failure  of  the  defend- 
ant end  the  ball  below  to  put  in  and  perfect 
special  ball.  Her  declaration  haying  been 
regularly  flled  according  to  the  return  then 
appearing  upon  the  capias  (I'racttce  Act,  § 
103),  she  could  have  entered  judgment 
against  the  defendant  at  the  expiration  of 
GO  days  after  the  return.  Before  the  time 
came  for  entering  such  Judgment  the  de- 
fendant was  in  the  actual  custody  of  the 
sheriff  at  her  own  suit,  and  a  ca.  sa.  upon 
such  a  Judgment,  lodged  with  the  sheriff, 
would  have  afforded  her  all  the  redress  to 
which  she  was  legally  entitled.  The  conse- 
quences of  her  failure  to  exercise  her  rights 
In  the  suit  cannot  be  charged  on  the  defend- 
ant or  his  ball,  and  the  fact  that  the  defend- 
ant cannot  now  be  taken  in  execution  is  due 
to  no  fault  of  the  bail. 

We  think  the  case  warrants  the  exercise  of 
the  equitable  power  of  the  court  for  the  re- 
lief of  ball,  and  that  a  formal  surrender 
through  habeas  corpus  should  not  be  re- 
gnired. 

The  rule  for  the  discharge  of  the  bail  and 
the  return  of  the  deposit  should  be  made  ab- 
solnte,  but  without  costs. 


GITTINGS  v.  MAYOR,  ETC.,  OF  OITT  OB 
BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Oct  SI,  1902.) 

AFFIIAI.— RBMAND  FOR  FURTHER  PROCEED- 
INGS. 

1.  Where  a  bill  for  relief  azainst  an  alteration 
in  an  aaaessment  does  not  allege  that  no  notice 


of  the  purpose  of  the  appeal  tax  court  of  Bal- 
timore Cil7  to  change  or  alter  an  assessment 
had  been  eiren,  as  reqnired  by  Laws  1900,  p. 
603,  c.  347;  but  the  taxpayer  alleges,  on  appeal, 
that  he  can  show  such  want  of  notice,  the  cause 
will,  under  Code  Pub.  Gen.  Laws,  art.  6,  t  33, 
be  remanded  for  proceedings. 

On  motion  for  reargument.  Former  decree 
of  afiSrmance  rescinded,  and  cause  remanded 
without  affirmance  or  reversal,  under  Code 
Pub.  Gen.  Laws,  art  5,  i  36. 

For  former  opinion,  see  52  Atl.  937. 

PEARCE,  J.  A  motion  has  been  flled  in 
this  cause  for  reargument,  or,  failing  in  this, 
that  the  decree  passed  herein  may  be  modi- 
fled,  and  that,  In  Ueu  of  the  affirmance  of 
the  decree  passed  by  the  court  below,  the 
cause  may  be  remanded,  imder  section  86, 
art.  &,  of  the  Code  of  Public  General  Laws, 
to  the  end  that  the  appellant  may  have  leave 
to  amend  his  bill  of  complaint  by  averring 
therein  that  the  appeal  tax  court  of  Balti- 
more City  did  not  give  him  any  notice  of  its 
purpose  to  change  or  alter  his  assessment 
upon  "Ashburton"  for  the  year  1901,  under 
the  provisions  of  section  164a  of  the  charter 
of  Baltimore  City.    Laws  1900,  p.  608,  c.  847. 

We  bare  carefully  considered  this  motion 
and  the  brief  flled  in  support  thereof,  and 
we  remain  of  the  opinion  that  the  bill  can- 
not properly  be  regarded  as  denying  that 
the  required  notice  of  the  purpose  of  the  ap- 
peal tax  court  to  increase  this  assessment 
was  given  to  the  appellant,  and  in  the  present 
state  of  the  record  we  should  be  compelled 
to  adhere  to  the  decree  of  affirmance  hereto- 
fore passed.  We  stated  in  the  opinion  here- 
tofore flled  in  this  case  that,  if  the  failure  to 
give  such  notice  had  been  alleged  in  the  bill, 
the  demurrer  must  have  been  overruled,  and 
the  Injunction  granted.  It  is  now  alleged  In 
the  brief  flled  in  support  of  the  motion  for 
moditication  of  the  decree  that  no  such  notice 
was  in  fact  given,  and  that  proof  thereof 
can  be  made.  If  this  be  true,  we  think  It 
equitable  that  an  opportunity  should  be  af- 
forded to  establish  the  fact;  since,  under  ar, 
amended  bill  averring  this  fact,  and  sustain- 
ed by  proper  proof,  the  appellant  would  be 
entitled  to  relief.  Paine  v.  France,  26  Md. 
46;  Johnson  and  Wife  v.  Robertson,  31  Md. 
491. 

We  shall,  therefore,  as  authorized  by  sec- 
tion 36  of  article  6  of  the  Code  of  Public 
General  Laws,  rescind  the  decree  of  affirm- 
ance heretofore  passed,  and  shall,  without 
affirming  or  reversing  the  decree  of  the 
court  below,  order  the  cause  to  be  remanded, 
to  the  end  that  the  bill  may  be  amended  as 
Indicated,  and  that  such  further  proceedings 
may  be  bad,  and  such  testimony  be  taken, 
as  shall  he  necessary  for  determining  the 
cause  upon  its  merits  in  accordance  with  this 
opinion.  As  this  course  is  due  to  appellant's 
failure  to  make  the  averment,  now  to  be 
allowed  by  amendment,  it  is  only  proper  be 
should  bear  the  costs  up  to  this  stage  of  the 
cause. 
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(Md. 


Decree  of  affirmance  heretofore  passed  re- 
scinded, and  cause  remanded,  under  section 
36  of  article  5  of  Code,  without  affirming  or 
reversing  the  decree  of  circuit  court  No.  2 
of  Baltimore  City,  for  further  proceedings  in 
conformity  with  this  opinion;  appellant  to 
pay  the  costs  above  and  below. 


TOMPKINS  et  al.   v.   SPEBBY,  JONBS  St 

CO.  et  al. 
(Court  of  Appeals  of  Maryland.    Feb.  11,  1903.) 

CORPORATIONS— SUBSCRIPTIONS— PAYMENT  IN 
PROPERTY  —  PROMOTERS  —  CHARACTER  OF 
ACTS  —  UABIIiITIBS  —  ACCOUNTINO  IN  FIDU- 
CIARY  CAPACITY. 

1.  Where,  pending  the  organization  of  a  cot- 
poru^on  to  consolidate  several  breweries,  the 
promoter  entered  into  an  agreement  witn  one 
brewer  for  the  porchase  of  nis  brewery  on  be- 
half of  the  corporation,  and  the  contract  was 
not  to  be  binding  unless  certain  enumerated 
brewers  and  individuals  become  part  of  the 
consolidated  company,  and  because  of  the  fail- 
ure of  sach  brewers  and  individuals  to  join  the 
consolidation  the  agreement  was  never  carried 
into  effect,  the  fact  that  thereafter  snch  pro- 
moter purchased  the  brewery  individually,  un- 
der no  agreement  that  it  was  to  be  assigned  to 
the  corporation,  or  any  statement  that  it  was 
made  for  its  acconnt  or  on  its  behalf,  does  not 
create  a  fiduciary  relation  between  the  cor- 
poration and  such  promoter,  so  as  to  render  snch 
promoter  liable  for  a  breach  of  faith  in  connec- 
tion with  such  purchase. 

2.  Where  promoters  of  a  consolidated  corpo- 
ration purchased  the  properties  to  be  consoli- 
dated in  their  own  names,  with  a  view  to  cap- 
italizing their  combined  value  by  turning  them 
into  the  company  for  payment  of  their  stock 
and  bonds,  and  there  was  nothing  In  the  con- 
tracts of  purchase  showing  that  such  purchases 
were  made  in  a  fiduciary  capacity,  tnere  was 
nothing  in  the  facts  to  render  such  promoters 
liable  to  the  consolidated  corporation  in  such 
fiduciary  capacity. 

3.  Where,  at  the  time  defendauts  were  pro- 
moting a  corporation  to  consolidate  several 
breweries  in  a  certain  city,  they  purchased  such 
breweries,  and  thereafter  turned  them  over  to 
the  corporation  in  payment  for  its  stock  and 
bonds,  they  were  not  liable  to  subsequent  stock- 
holders of  the  consolidated  corporation  in  a 
fiduciary  capacity,  when  in  fact,  at  the  time, 
they  owned  or  controlled  all  of  the  stock  then 
issued  by  such  consolidated  corporation;  and 
that  some  of  the  shares  did  not  stand  in  their 
names,  but  in  the  names  of  their  employes  or 
agents,  was  immaterial  as  affecting  the  real 
ownership  of  the  property. 

4.  Where  promoters  of  a  corporation,  organ- 
ized for  the  purpose  of  consolidating  the  brew- 
eries of  a  city,  owned  all  of  its  stock  prior  to 
the  consummation  of  the  purchase  of  the  brew- 
eries, their  act  in  subscribing  for  the  remainder 
of  the  stock,  authorized  to  be  issued  by  an 
amendment  to  the  corporation's  articles,  and 
paying  for  such  subscription  by  a  transfer  to 
the  company  of  the  brewing  properties  (Mrevious- 
ly  purchased  by  them,  was  not  invalid. 

o.  Where  all  the  stockholders  of  a  corpora- 
tion were  present  or  represented  at  a  meeting, 
any  defect  in  the  prior  notice  of  the  meeting 
was  waived. 

6.  Defendants  organized  a  corporation  for  the 
purpose  of  consolidating  all  the  breweries  in 
the  city  of  Baltimore,  on  a  basis  of  $20  capital 
stock  for  each  barrel  of  output.  Prior  to  the 
execution  of  the  contract  with  the  owners  of 
the  breweries,  defendants  owned  all  the  stock 

Y  t.  See  Corporations,  vol.  U,  Cent.  Dig.  t  741. 


in  the  corporation,  and  thereafter  purchased 
several  of  the  breweries,  which  they  turned 
over  to  the  corporation,  in  consideration  of  the 
corporation's  issuance  to  them  of  stock  and 
bonds  largely  in  excess  of  the  amount  author- 
ized by  the  basis  originally  contemplated.  Held, 
that  defendants,  in  purchasing  such  brewery 
plants  and  selliug  them  to  the  corporation,  were 
not  acting  in  a  ndnciary  capacity;  and  hence  a 
receiver  of  the  corporation  was  not  entitiied  to 
maintain  a  bill  to  compel  them  to  account  tor 
such  stock  and  bonds. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  J.  Upshur  Dennis,  Judge. 

Bill  by  John  A.  Tompkins  and  others,  as 
receivers  of  the  Maryland  Brewing  Company, 
against  Si)erry,  Jones  &  Co.  and  others. 
From  a  decree  dismissing  the  bill,  plaintiffs 
appeal.    Affirmed. 

Argued  before  McSHEBBY,  O.  J.,  and 
FOWLEB,  BBISCOE,  BOYD,  PAGE, 
PBABCE,  SOHMUOKEB,  and  JONES,  JJ. 

John  Prentiss  Poe  and  Williams,  Thomas 
8c  Williams,  for  appellants.  D.  K.  Este 
Fisher,  Bernard  Carter,  Qans  &  Haman, 
Fielder  C.  Sllngluff,  and  T.  Wallis  Black- 
Istone,  for  appellees. 

SCHMUCKBB,  J.  This  Is  an  appeal  firom 
a  decree  of  drcnit  court  No  2  of  Baltimore 
City,  sustaining  the  appellees'  demurrer  to, 
and  dismissing  a  bill  filed  by,  the  appellants, 
as  receivers  of  the  Maryland  Brewing  Com- 
pany of  Baltimore  City,  hereinafter  called 
the  "Company."  The  purpose  of  the  salt 
is  to  procure  an  acconnt  of  certain  bonds  and 
the  proceeds  thereof,  which  the  bill  alleges 
the  appellees  Sperry  &  Jones,  while  occu- 
pying a  fiduciary  relation  to  the  company 
and  being  in  control  of  its  corporate  organi- 
zation, caused  to  be  overissued  by  it  to  them- 
selves, and  which  they  and  their  coappellees, 
who  acted  with  full  knovriedge  of  the  facts, 
sold  and  disposed  of  for  their  own  use  and 
advantage.  The  allegations  of  the  bill  In 
large  part  relate  to  the  stock  of  the  company, 
which  is  charged  to  have  been  overissued  at 
the  same  time  and  in  the  same  manner  as 
the  bonds,  but  there  is  no  prayer  in  the  bill 
for  an  account  of  the  stock  or  its  proceeds, 
although  there  is  a  prayer  for  general  relief. 

The  bill  of  complaint  alleges  that  the  com- 
pany was  Incorporated  under  the  general  laws 
of  this  state  by  articles  of  incorporation  filed 
on  February  7,  189^,  and  amended  on  De- 
cember 22,  1898,  with  a  capital  of  32,250 
shares  of  preferred  and  32,250  shares  of  com- 
mon stock,  and  that  it  subsequently  author- 
ized an  Issue  of  $7,500,000  of  bonds;  that  the 
incorporators  and  directors  named  in  the  cer- 
tificate of  incori>oratlon,  and  also  the  stock- 
holders who  participated  in  the  organization 
of  the  company,  consisted  of  the  appellees 
Sperry  &  Jones,  and  persons  who  were  un- 
der their  control,  and  were  in  fact  their 
agents,  and  were  not  independent  subscrib- 
ers, and  by  that  means  the  said  two  appellees 
remained  in  absolute  control  of  the  company 
from  its  organization  down  to  and  including 
February   2S,    1899;    that,    pending   the   or- 
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ganlzatlan  of  the  company  and  prior  to  the 
last-named  date,  Sperry  &  Jones,  who  were 
bankers  and  brokers  by  profession,  contract- 
ed for  and  on  its  behalf  with  each  one  of  cer- 
tain named  brewers  and  brewing  companies 
of  Baltimore,  including  George  Brebm  and 
Joseph  Strauss,  to  the  end  that  they  should 
•ell  and  transfer  their  brewing  establishment 
to  the  company,  to  be  paid  for  by  it  partly 
in  cash  and  partly  In  its  bonds  and  stock 
at  a  valuation  to  be  determined  by  their  re- 
spective barrelage,  or  output  of  barrels  of 
beer,  for  the  preceding  year;  that  the  total 
capitallzatlou  of  the  company,  which  was 
expected  to  absorb  all  of  the  breweries  in 
Baltimore  having  an  estimated  output  of 
700,000  barrels  per  annum,  was  fixed  in  the 
contracts  at  $14,000,000.  being  $20  of  capital 
for  each  barrel  of  output,  it  being  further 
understood  that,  if  the  entire  brewing  inters 
eats  of  Baltimore  were  not  brought  into  the 
company,  its  capitalization  should  be  re- 
duced at  the  rate  of  $20  per  barrel  of  output 
of  such  breweries  as  failed  to  come  in,  such 
reduction  of  capitalization  to  be  pro  rata  in 
bonds  and  stock;  that  it  was  further  provid- 
ed In  the  contracts  that  the  several  proper- 
ties should  be  transferred  free  of  debt  to  the 
company,  but  the  latter  would  buy  for  cash 
the  stock  of  malt  and  hops  on  hand  at  the 
several  component  breweries  as  of  March  1, 
1890,  and,  further,  that  out  of  the  proceeds 
of  the  bonds  and  stock  to  be  Issued  by  the 
company  a  cash  working  capital  of  $500,000 
sboold  be  provided,  and  that  the  balance  of 
the  stock  and  bonds  so  to  be  Issued  should 
go  to  Sperry  &  Jones  as  compensation  for 
tbeir  services,  they  to  pay  all  of  the  expenses 
attending  the  promotion  of  the  enterprise. 
Copies  of  the  alleged  contracts  between 
Sperry  &  Jones  and  George  Brehm  and  Jo- 
seph Strauss  were  filed  as  Exhibits  A  and  B 
with  the  bin,  which  alleged  that  all  of  the 
contracts  with  the  other  brewers  were  simi- 
lar in  terms  to  the  two  of  which  the  copies 
were  filed,  and  that  the  other  contracts  were 
in  the  possession  of  Sperry  &  Jones.  It  was 
further  alleged  that  all  of  those  contracts 
were  made  by  Sperry  &  Jones  for  and  on 
liehalf  of  the  company,  and  provided  on  their 
faces  that  they  were  to  be  assigned  to  and 
filed  with  it  The  bill,  then,  after  having 
directly  charged  that  Sperry  &  Jones  in  mak- 
ing the  contracts  with  the  brewers  were 
acting  for  and  on  behalf  of  the  company,  pro- 
ceeds to  aver  that  Sperry  &  Jones,  through 
the  said  board  of  directors,  "did  compel  the 
said  Maryland  Brewing  Company  on  Febru- 
ary 28,  1809,  to  assume  the  obligations  of  the 
various  contracts  with  various  brewers  here- 
inbefore referred  to."  The  bill  then  further 
alleges  that  the  various  breweries  which 
were,  in  fact,  transferred  to  the  company, 
without  averring  that  they  were  so  trans- 
ferred by  virtne  of  said  contracts,  represent- 
ed an  ontput  for  the  preceding  year  of  only 
543,000  barrels,  against  which  the  terms  of 
the  contracts  would  have  permitted  an  issue 


of  only  $5,320,000  of  bonds,  and  a  correq;)ond- 
Ing  amount  of  stock  by  the  company,  but 
that  the  appellees  Sperry  &  Jones,  having 
control  as  aforesaid  of  the  company,  caused 
It  to  Issue  to  them  against  the  said  proper- 
ties $7,500,000  of  bonds,  and  $2,750,000  of 
preferred  and  $2,750,000  of  common  stock; 
I  that  this  issue  of  bonds  and  stock  was  au- 
thorized at  a  meeting  of  the  company  held 
on  February  15,  1899,  by  the  presentation 
to  a  stockholders'  meeting,  and  the  accept- 
ance by  the  stockholders  in  such  meeting  as- 
sembled of  a  written  offer  from  Sperry  & 
Jones  to  subscribe  for,  and  take  the  above- 
mentioned  amounts  of,  bonds  and  stock  of 
the  company,  and  to  pay  for  $500,000  of  the 
bonds  In  cash,  and  to  pay  for  the  remainder 
of  bonds  and  stock  so  to  be  subscribed  for  by 
a  transfer  and  conveyance  to  the  company  of 
certain  specified  brewery  properties,  at  the 
valuations  therein  set  forth.  A  copy  of  the 
minutes  of  said  stockholders'  meeting,  show- 
ing that  all  of  the  stoclcholders  were  present 
in  person  or  by  proxy,  and  contatoing  in  full 
the  said  proposition  of  Sperry  (c  Jones,  Is 
filed  with  the  bill  as  Exhibit  C.  The  bill  then 
charges  that  this  stockholders'  meeting  had 
no  legal  right  to  receive  or  accept  said  propo- 
sition, because  It  does  not  appear  that  prior 
notice  had  been  given  of  the  meeting  and  its 
purpose,  as  is  required  by  law  in  such  cases. 
The  bill  further  charges  that  the  two  trust 
companies,  which  were  made  codefendants 
with  Sperry  &  Jones,  and  which  appear  in 
this  court  as  appellees,  with  full  knowledge 
of  the  matters  hereinbefore  mentioned,  en- 
tered into  an  agreement  with  Sperry  &  Jones 
to  furnish  them  the  sum  of  $3,800,000  to  con- 
summate the  promotion  of  the  company,  for 
which  they  received  $4,000,000  of  the  bonds 
and  a  large  amount  of  the  stock  of  the  com- 
pany, and  that  they  became  Jointly  interest- 
ed with  Sperry  &  Jones  in  such  promotion 
and  in  the  transactions  connected  therewith, 
and  that  they  subsequently  sold  said  bonds 
for  the  sum  of  $4,240,000,  but  did  not  ac- 
count to  the  company  or  Its  receivers  there- 
for, and  that  Sperry  &  Jones  failed  to  ac- 
count for  such  of  the  bonds  as  were  retained 
by  them.  The  bill  then  charges  that  this 
alleged  overissue  and  sale  and  disposal  of 
the  bonds  and  stock  of  the  company,  procured 
by  Sperry  &  Jones  with  the  aid  and  con- 
nivance of  the  two  trust  companies,  was  a 
fraud  upon  the  company  and  its  original 
stockholders  and  its  creditors.  The  bill  fur- 
ther avers  that  subsequently  the  company 
was  compelled  to  default  upon  Its  bonds,  and 
was,  upon  a  bill  filed  for  that  purpose,  put  In 
the  hands  of  receivers  under  sections  264  and 
264a  of  article  23  of  the  Code,  and  that,  aft- 
er a  sale  of  substantially  all  of  its  property 
and  effects  and  the  application  of  the  pro- 
ceeds to  the  payment  of  its  debts,  there  still 
remains  over  $4,000,000  due  to  its  bondhold- 
ers, and  that  tlie  institution  of  the  present 
suit  was  authorized  by  an  order  of  court 
passed  in  the  receivership  case.    The  pray« 
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of  tbe  bill  Is  for  an  acconnt  from  the  de- 
fendants of  tbe  proceeds  of  tbe  bonds- of  tbe 
company  unlawfully  obtained  and  sold  by 
tbem  or  appropriated  to  tbelr  own  use,  and 
for  general  relief.  Tbe  appellees  Sperry  & 
Jones  and  tbe  Citizens'  Trust  &  Deposit 
Company  demurred  to  tbe  bill,  and  tbe  issue 
thus  made  was  tried;  and  tbe  decree  ap- 
pealed from,  which  sustained  the  demurrers 
and  dismissed  the  bill,  was  entered  before 
the  time  of  the  other  appellee  to  respond  to 
the  bill  bad  expired.  . 

Notwlthstandhig  tbe  positive  averment  al- 
ready referred  to  in  the  bill,  that,  on  Febru- 
ary 28,  1899,  Sperry  &  Jones  compelled  the 
company  to  assume  the  obligationB  of  the 
contracts  with  the  various  brewers,  the  the- 
ory of  tbe  bill  is  that  Sperry  &  Jones  acted 
for  and  on  behalf  of  tbe  corporation  in  mak- 
ing the  contracts  with  the  brewers,  and  for 
that  reason  stood  in  a  fiduciary  relation  to  it, 
and  could  have  no  undisclosed  interest  in  the 
property  covered  by  the  contracts  nor  make 
any  secret  profit  out  of  their  execution.  It 
is  charged. that  they  violated  their  fiduciary 
obligation  by  procuring  tbe  company  to  is- 
sue to  them  a  larger  amount  of  stocks  and 
bonds  than  are  called  for  by  the  contracts. 
The  case  against  the  two  trust  companies, 
who  are  also  made  defendants  to  the  bill, 
rests  upon  the  allegation  that  they,  with  full 
knowledge  of  the  relation  of  Sperry  &  Jones 
to  the  company  and  of  tbe  terms  of  tbe  con- 
tracts under  which  tbe  breweries  were  to  be 
acquired  by  it,  not  only  aided  and  abetted 
their  codefendants  In  securing  tbelr  alleged 
secret  profits,  but  also  shared  in  the  profits. 
The  allegation  of  tbe  bill  is  that  all  of  tbe 
contracts  with  tbe  brewers  were  similar  in 
their  terms  to  the  Brehm  and  Strauss  con- 
tracts. Copies  of  these  contracts  are  filed 
with  and  made  part  of  the  bill,  and  they  con- 
stitute the  avowed  foundation  upon  which  it 
rests  in  averring  what  relation  Sperry  & 
Jones  occupied  to  the  company  in  making 
them,  and  what  were  the  terms  and  condi- 
tions upon  which,  and  tbe  extent  to  which 
the  company  was  to  issue  its  bonds  and 
stock  In  payment  for  the  breweries.  It  there- 
fore becomes  of  fundamental  Importance  to 
ascertain  what  are  the  character  and  scope 
of  these  contracts,  in  order  to  determine 
whether  they,  when  construed  In  the  light  of 
the  other  allegations  of  tbe  bill,  and  taken 
together  with  them,  present  such  a  case  of 
breach  by  Sperry  &  Jones  of  a  fiduciary  rela- 
tion to  the  company  as  would  constitute  a 
sufiident  cause  of  action  to  maintain  the 
present  bill. 

If  we  now  torn  to  the  Brehm  and  Strauss 
contracts,  it  becomes  apparent  at  the  first  in- 
spection of  them  that  they  are  dissimilar  in 
character,  and  proceed  upon  theorieB  which 
are  inconsistent  if  not  conflicting  with  each 
other.  It  cannot  be  accurately  asserted  that 
all  of  the  other  contracts  with  the  brewers 
were  similar  in  their  terms  to  these  two,  for 
these  are  not  similar  to  each  other.     The 


Brehm  contract  recites  that  Brehm  is  the 
owner  of  a  brewing  establishment  in  Balti- 
more City,  and  believes  that  it  would  be  to 
bis  advantage  to  have  his  business  consoli- 
dated with  other  breweries,  so  as  to  effect 
certain  economies,  and  to  produce  an  annual 
output  of  not  less  than  B60,000  barrels  of 
beer,  and  that  he  desires  to  secure  tbe  as- 
sistance of  Sperry  &  Jones  in  effecting  such 
a  combination,  and  that  they  are  willing  to 
make  an  effort  to  accomplish  the  desired  re- 
sult Sperry  &  Jones  then  agree  "to  give 
their  best  efforts  to  procure"  the  desired 
combination  upon  the  terms  briefly  outlined 
In  the  earlier  part  of  this  opinion,  and  Brehm 
agrees  to  sell  and  transfer  bis  brewery  to  the 
consolidated  corporation  when  formed,  at 
the  fixed  price  of  $1,OCO,000,  to  be  paid  $450,- 
000  in  cash,  $100,000  in  bonds,  $250,000  in 
preferred,  and  $250,00  in  common,  stock  of 
tbe  company.  But  it  is  provided  by  the 
terms  of  this  agrreement  that  certain  brew- 
eries therein  named  and  specified  must  be 
embraced  within  the  proposed  combination, 
and  that  the  annual  output  of  tbe  combined 
establishments  should  not  be  less  than  630,- 
000  barrels  of  beer;  and  it  is  expressly  de- 
clared that  the  agreement  "is  not  to  be  bind- 
ing upon  said  George  Brehm  unless  the 
above  enumerated  breweries,  companies,  and 
individuals  become  part  of  tbe  said  consoli- 
dation." 

Now,  tbe  bin  nowhere  alleges  that  all  of 
tbe  breweries  named  in  tbe  agreement  did 
come  into  tbe  consolidation,  or  that  the  an- 
nual output  of  those  that  came  in  amounted 
to  560,000  barrels.  On  the  contrary,  it  avers 
that  such  output  was  only  543,000  barrels, 
and  it  appears  from  Exhibit  C,  filed  with  the 
bill,  that  the  breweries  specified  in  the 
Brehm  contract  did  not  all  come  into  the 
company.  So  it  is  apparent  upon  the  face  of 
tbe  bill  and  exhibits  that  tbe  so-called 
Brehm  contract,  by  its  own  terms,  never  be- 
came a  binding  obligation,  or  fixed  the  terms 
upon  which  Sperry  &  Jones  were  bound  to 
effect  the  organization  of  tbe  company,  or  on 
which  Brehm  was  bound  to  convey  his  brew- 
ery to  it  when  organized,  or  upon  which  a  pro- 
posed consolidation  of  breweries  was  to  be 
made.  Nor  does  it  appear  that  any  attempt 
was  ever  made  to  put  this  contract  into  execu- 
tion. By  reference  to  Exhibit  C,  it  appears 
that  Brehm's  brewery  went  into  the  company, 
not  at  the  price  of  $1,060,000,  fixed  by  this 
contract,  of  which  $450,000  were  required  to 
be  paid  in  cash,  but  that  it  went  in  at  the 
price  of  $926,000,  of  which  no  part  was  paid 
in  cash,  but  $400,000  was  paid  in  the  bonds 
and  the  residue  in  the  stock  of  the  com- 
pany. Moreover,  the  brewery  was  not  ac- 
quired by  the  company  from  Brehm  or  the 
price  paid  by  it  to  him,  but  it  was  acquired 
from  Sperry,  Jones  &  Co.  in  payment  tor 
stock  and  bonds  issued  to  them.  Not  only, 
therefore,  does  it  appear  from  tbe  exttlbits 
that  the  Brehm  contract  by  its  own  provi- 
sions never  became  binding  and  operative. 
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bat  also  that  his  brewery  was  not  acquired 
by  the  company  from  him  or  under  the  terms 
of  tliat  contract. 

If  we  turn  now  to  an  examination  of  the 
contract  between  Strauss  and  Sperry  & 
Jones,  we  find  that  It  was  one  for  the  out 
and  ont  sale  by  the  former  to  the  latter  of 
the  brewery  therein  mentioned,  at  the  price 
of  $1,100,000,  of  which  $890,000  was  to  be  In 
the  preferred  and  common  stock  of  the  com- 
pany, and  the  balance  in  cash  or  bonds  of 
tbe  company,  as  Strauss  might  prefer.  This 
contract  contains  no  provision  whatever, 
snch  as  Is  found  in  the  Brehm  contract, 
stipulating  that  it  is  to  l>e  assigned  to  the 
company,  or  any  statement  that  It  was  made 
for  its  account  or  on  its  behalf.  The  con- 
tract does  provide  tliat  the  property  to  which 
it  relates  is  to  be  paid  for  by  Sperry  &  Jones 
lu  bonds  and  stock  of  tbe  company,  which 
are  to  be  Issued  by  it  only  to  the  extent  of 
$20  per  barrel  of  the  total  output  for  the 
preceding  year  of  such  breweries  as  shall  be 
acquired  by  It,  exclusive  of  cash  or  working 
capital;  but  as  there  is  nothing  in  the  con- 
tract giving  rights  under  It  to  any  other  per- 
sons than  the  contracting  parties,  no  right 
of  action  would  have  accrued  to  the  com- 
pany or  to  its  receiver  from  a  breach  of  tliat 
provision,  if  such  breach  ever,  in  fact,  occur- 
red. 

There  is  an  allegation  in  the  bill  that  the 
various  breweries  were  put  Into  the  compa- 
ny under  the  management  of  Sperry  &  Jones 
at  much  higher  prices  than  those  fixed  on 
them  in  the  contracts  with  the  various  brew- 
ers; but.  when  we  turn  to  the  only  contracts 
produced  by  the  plaintiffs,  we  find  that  Sper- 
ry &  Jones  turned  in  the  Brehm  brewery  to 
tbe  company  at  a  distinctly  less  price  than 
tliat  mentioned  in  the  contract  on  which 
tbe  bill  rests  its  allegations,  and  that  the 
brewery  mentioned  in  the  Strauss  contract 
was  turned  Into  the  company  at  precisely 
tbe  same  price  as  that  for  which  tbe  con- 
tract filed  with  bill  sbowB  that  he  agreed  to 
sell  It  to  Sperry  &  Jones.  The  exhibits  filed 
witb  the  bill  not  only  fail  to  afford  reason- 
able ground  for  making  this  allegation,  but 
directly  contradict  it. 

Torulng  now  to  Exhibit  G,  we  find  that, 
wiK>n  the  breweries  in  question  were  finally 
flcqnired  by  the  company,  they  were  taken 
by  it,  not  from  the  several  brewers  who  had 
formerly  owned  them,  but  from  Sperry  & 
Joues.  who  must  In  the  meantime  have  ac- 
qalred  them.  It  Is  entirely  consistent  with 
the  exhibits  on  which  the  allegations  of  the 
bill  rest  that  these  gentlemen  should  have 
purchased  the  properties  on  their  own  ac- 
count, with  a  view  to  capitalize  their  com- 
bined value  by  turning  them  into  the  com- 
pany in  payment  for  its  bonds  and  stock. 
The  Brehm  contract,  which  was,  on  its  face, 
made  for  the  benefit  of  tbe  company,  was  a 
purely  conditional  one,  which  was  to  l)ecome 
operative  and  take  effect  only  upon  the  hap- 
pening of  events  which  the  bill  alleges  nev- 
64A.-17 


er  occurred.  No  inoperative  contract  like 
tliat  could  create  a  fiduciary  obligation  to 
the  company  on  the  part  of  Sperry  &  Jones. 
The  Strauss  contract  is  not  only  consistent 
with,  but  it,  in  its  terms,  contemplates  that 
Sperry  &  Jones  are  to  acquire  on  their  own 
account,  and  not  in  a  fiduciary  capacity,  the 
property  to  which  it  relates.  The  bill  itself 
alleges  that  Sperry  &  Jones  were  the  real 
owners  of  all  of  the  company's  stock  issued 
prior  to  the  meeting  of  February  15,  1899. 
There  was  nothing  unlawful,  in  that  condi- 
tion of  affairs,  in  the  fact  that  some  of  the 
shares  stood  in  the  names  of  their  employes 
or  agents.  Pott  &  Co.  v.  Scbmucker,  Trus- 
tee, 84  Md.  535,  36  Atl.  692,  35  L.  R.  A.  392, 
57  Am.  St  Rep.  415.  Nor  was  there  any- 
thing unlawful  in  their  subscribing  for  the 
remainder  of  the  stock,  and  paying  for  it  by 
a  transfer  to  the  company  of  the  brewing 
properties  at  any  fair  price  agi-eed  upon,  if 
they  owned  or  controlled  and  could  procure 
the  conveyance  of  those  properties,  and  com- 
plied with  the  provisions  of  tbe  law  in  such 
cases.  The  company  could  also  validly  pur- 
chase property  suitable  for  the  purposes  for 
which  it  was  incorporated,  and  issue  its 
bonds  or  other  obligations  in  payment  there- 
for. The  presence  of  all  the  stockholders  at 
the  meeting  of  February  15,  1899,  overcame 
any  supposed  difficulty  from  want  or  prior 
notice  of  the  meeting,  even  though  the  stat- 
ute prescribed  the  notice.  Cook  on  Corpora- 
tions, vol.  2,  §  599;  Clark  &  Marshall  on 
Corporations,  vol.  3,  p.  1968;  and  cases  cited 
by  those  two  authors. 

The  transfer  to  a  corporation,  by  a  sub- 
scrlljer  to  its  stock,  of  property  under  such 
an  arrangement  as  was  followed  in  this  case, 
if  the  property  were  valued  at  a  grossly  ex- 
aggerated price,  might,  it  is  true,  not  con- 
stitute payment  in  full  of  the  stock,  so  as 
to  protect  him  from  liability  to  its  creditors 
in  a  suit  brought  by  them  under  the  provi- 
sions of  section  64,  art  23,  Code.  Basshor 
V.  Dresel,  34  Md.  511,  512.  But  this  Is  not  a 
suit  of  that  character.  There  could  have 
been,  nnder  tbe  conditions  of  tbe  meeting  of 
February  15th,  no  concealment  of  the  true 
sitnation  from  any  of  the  real  stockholders, 
for  they  were  the  same  persons  as  the  ven- 
dors of  the  property  to  the  company.  It  was 
simply  a  changing  by  Sperry  &  Jones  of  the 
form  of  property  owned  by  them,  or  wider 
their  control  for  that  purpose,  from  indi- 
vidual estate  to  corporate  securities.  The 
public  were  not  Invited  to  subscribe  to  any 
stock.  It  was  perfectly  well  known  by  the 
parties  to  the  transaction  that  the  full  $7,- 
500,000  of  bonds  were  also  being  issued  for 
the  property.  The  bill  Itself  alleges  that 
"there  were  issued  by  the  Maryland  Brew- 
ing Company  against  the  properties  therein 
set  forth  $7,500,000  in  first  mortgage  6  per 
cent,  gold  bonds." 

When  Sperry  &  Jones  afterwards  sold  or 
disposed  of  the  bonds  and  stocks  to  the 
brewers  or  to  the  public,  either  directly  or 
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ttarougb  tbe  agency  of  their  codefendants, 
tbey  were  bound  to  exhibit  the  same  candor 
and  practice  the  same  good  faith  toward  the 
persons  with  whom  tbey  dealt  that  all  Ten- 
dors  are,  and  If  they  failed  to  do  so  they 
were  liable  to  their  vendees  In  proper  pro- 
ceedings, seasonably  Instituted,  for  damages, 
or  for  a  rescission  of  the  sales,  as  we  held  In 
the  case  of  Brebm  t.  Sperry,  Jones  &  Co., 
92  Md.  878,  48  Atl.  368;  but  that  Issue  is  not 
presented  In  this  case  brought  by  the  receiver. 

The  proposition  that  no  fraud  is  Involved 
In  the  transmutation  of  property,  suitable  to 
the  purposes  of  a  corporation.  Into  the  form 
of  corporate  securities,  in  the  manner  adopt- 
ed by  Sperry  &  Jones  in  the  present  iuBtance, 
has  been  recently  decided,  after  a  full  exam- 
ination and  discussion  of  the  sabject,  by 
the  House  of  Lords,  in  Salomon  v.  Salomon, 
App.  Cases  1897,  p.  22,  and  was  also  adopt- 
ed In  Be  Ambrose  Lake  Tin  &  Copper  Mln. 
Co.,  L.  B.  14  Chy.  Div.  390.  Mr.  Moraweta 
In  section  290  of  volume  1  of  his  work  on 
Corporations  takes  the  same  view,  saying: 
"The  vendor  of  the  property  In  truth  took 
back  what  he  gave.  He  placed  the  proper- 
ty In  the  corporate  name,  and  at  the  same 
time  practically  became  the  corporation  by 
becoming  its  sole  stockholder.  Evidently  no 
one  was  injured  by  that  transaction.  If 
subsequent  transferees  were  deceived  by  the 
false  representation  -  that  the  amount  of 
shares  had  In  fact  been  paid  Into  the  treas- 
ury of  the  company,  their  claims  should 
have  been  for  the  damages,  caused  to  them- 
selves individually  through  the  false  repre- 
sentation, and  not  for  an  Infringement  of 
the  collective  or  corporate  rights  of  the 
shareholders." 

There  Is  no  real  conflict  between  these  au- 
tborlt^s  and  those  relied  on  by  the  appellants. 
In  Gluckstein  v.  Barnes,  L.  B.  App.  1900,  p. 
240,  and  Eriauger  v.  New  Sombrero  Phos- 
phate Co.,  L.  B.  3  App.  Cases,  1218,  the  pro- 
moters bad  a  secret  profit  in  the  land  which 
the  corporation  was  formed  to  take  over,  and 
they  Issued  a  prospectus,  which  did  not  dis- 
close that  fact,  and  thereby  induced  other 
persons  to  subscribe  to  the  stock.  The  same 
thing  is  true  of  the  case  of  the  Yale  Gas 
Stove  Co.  V.  Wilcox  (Conn.)  29  Atl.  303,  26  L. 
B.  A.  90,  42  Am.  St  Bep.  159,  with  the  ag- 
gravation that  the  promoter,  who  bad.  a  secret 
profit  in  the  property  turned  in  to  the  com- 
pany. Induced  persons  to  put  their  money  Into 
the  enterprise  by  the  false  representation  that 
they  would  stand  upon  exactly  the  same  basis 
that  he  did.  In  Hooper  v.  Central  Trust  Co., 
81  Md.  659,  82  Atl.  505,  29  L.  B.  A.  262, 
Hooper's  executors  sold  a  lot  of  ground  to 
Hammond,  a  promoter,  to  be  paid  for  in  part 
by  second  mortgage  bonds  of  a  corporation 
to  be  formed  to  take  over  the  land.  It  was 
agreed,  as  part  of  the  terms  of  sale,  that  cer- 
tain things  should  be  done  by  the  corporation 
tending  to  give  value  to  the  land.  The  cor- 
poration, when  formed,  put  a  first  mortgage 
on  the  land,  under  circumstances  which  this 


court  held  to  constitute  a  fraudulent  breach 
of  the  agreement  with  the  vendors  of  the 
land  who  had  taken  |100,000  of  the  second 
mortgage  bonds  In  part  payment  for  it.  Un- 
der these  circumstances,  when  the  corporation 
defaulted  in  the  interest  on  Its  b<mds  and 
foreclosure  proceedings  had  been  Instituted, 
the  court,  upon  the  petition  and  cross-blll  of 
the  defrauded  vendors,  finding  that  the  hold- 
ers of  the  first  mortgage  bonds  were  not  bona 
fide  holders,  gave  the  second  mortgage  bonds, 
held  by  the  vendors  of  the  land,  priority  over 
the  first  mortgage  bonds  In  the  distribution 
of  the  proceeds  of  the  foreclosure. 

The  true  test  of  the  responsibility  of  par- 
ties occupying  positions  such  as  Sperry  & 
Jones  did,  in  putting  the  brewing  properties 
Into  the  company  in  this  case.  Is  whether 
other  persons  than  themselves  hold  stock 
In  the  company,  and  are  not  made  aware  of 
the  true  state  of  facts,  or  are  induced  to  come 
Into  It  by  concealment  or  misrepresentation 
of  the  facts,  or  have  furnished  all  or  part  of 
the  capital  embarked  In  the  enterprise,  and 
are  misled  or  kept  In  the  dark  as  to  the  ac- 
tual transaction.  In  other  w(Htls,  the  ground 
of  their  liability  is  the  concealment  or  misrep- 
resentation by  those  whose  duty  It  Is,  by  vir- 
tue of  their  relation  to  the  other  persona  in- 
terested in  the  transaction,  to  make  a  full 
disclosure.  It  Is  a  misuse  of  terms  In  th^ 
present  case  to  say  that  Sperry  &  Jones  stood 
In  a  fiduciary  relation  to  the  company  at  the 
time  they  made  the  contracts  with  the  brew- 
ers, or  when  they  turned  the  property  into 
the  company  In  payment  for  its  stock  and 
bonds.  They,  at  that  time,  held  all  of  Its  stock, 
and  were  the  sole  owners  of  the  company. 
They  were,  in  equity,  the  company  itself. 
Swift  V.  Smith,  Dixon  &  Co.,  64  Md.  428,  5 
AtL  534,  57  Am.  Bep.  336.  There  was  no  in- 
vitation to  others  to  subscribe  for  the  stock. 

The  relations  of  Sperry  &  Jones  to  each  of 
the  brewers  were.  It  Is  alleged  In  the  bill, 
fixed  by  a  separate  contract.  Assuming  that 
these  contracts  called  for  the  delivery  by 
them  to  the  respective  brewers  of  bonds  and 
stock  of  the  company  capitalized  upon  a  cer- 
tain basis,  and  that  they  delivered  securities 
issued  upon  a  different  basis  of  capitallza- 
tlou,  that  might  afford  to  each  Individual 
brewer  a  right  of  action  against  Sperry  & 
Jones  for  such  damage  as  he  suffered  under 
the  terms  of  his  particular  contract,  but  these 
various  contract  rights  of  the  different  brew- 
ers cannot  be  asserted  collectively  in  this  suit 
by  the  receiver;  When  Sperry  &  Jones  of- 
fered any  of  the  bonds  or  stock  Issued  to 
them  by  the  company  for  barter  or  sale  to 
other  persons,  and  thus,  as  It  were,  invited 
tlie'm  to  become  Interested  in  the  enterprise, 
they  were  bound,  as  we  have  already  said, 
to  practice  no  concealments  toward  those 
persons,  and  to  give  them  all  desired  informa- 
tion as  to  their  own  relations  to  the  company. 
But  this,  like  their  duty  to  the  contracting 
brewers,  was  an  obligation  to  each  person 
with  whom  they  so  dealt,  and  the.  rights  of 
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thdr  aereral  Tendees,  In  case  of  a  breach  of 
the  obligation,  are  several  and  according  to 
the  natnre  of  the  particular  transaction,  and 
cannot  be  collectively  asserted  In  this  suit. 
In  fact,  the  bill  does  not  allege  that  any  of 
the  present  bond  or  stock  holders  were  the 
original  holders  of  those  securities,  or  that 
they  received  them  from  the  defendants  or 
from  either  of  them.  Such  an  allegation  has. 
In  several  cases,  been  held  to  be  necessary  to 
enable  a  receiver  to  maintain  a  suit  of  this 
character,  even  when  it  is  free  from  the  other 
objections  existing  in  the  present  case. 
Dimpfel  V.  O.  &  M.  B.  Co.,  UO  U.  8.  209,  210, 
3  Sup.  Ct.  57S,  28  L.  Ed.  121;  Robinson  v. 
W.  V.  Loan  Co.  (C.  C.)  90  Fed,  770-772. 

We  do  not  thtnk  that  the  bill  states  a  good 
cause  of  equitable  action  In  the  receiver 
against  Sperry  &  Jones,  and  still  less  does  it 
do  so  against  the  other  appellees,  and  we  will 
affirm  the  decree  appealed  from. 

Decree  affirmed,  with  costs. 


PENNSYLVANIA  CO.  v.  OHIO  RIVBR 
JUNCTION  R.  CO. 

(Supreme  Court  of  Pennsylvania.      Jan.  6, 
1903.) 

APPSAIf-RSVIBW— RAILROAD— RIOHT  OF  WAT 
—INJUNCTION; 

1.  Findings  of  fact  iu  a  suit  in  equitr  will 
not  be  disturbed  unless  clearly  wrong. 

2.  A  railroad  company  located  a  branch  line 
OD  land  to  which  it  had  title  in  part  by  con- 
demnation proceedings  and  in  part  by  deed,  and 
was  in  actual  or  constructlye  possessiou  of  all 
the  land  for  railroad  purposes.  Held,  that  It 
coold  sue  to  restrain  a  railroad  company  subse- 
quently diartered  seeking  to  oust  it  by  force 
from  the  land,  although  such  company  set  up  a 
title  under  a  deed  from  the  same  person  from 
whom  plalntUt  claimed. 

Appeal  from  Ooort  of  Common  Pleas, 
BeKvet  Cmmtj. 

Bill  by  the  Pennsylvania  Company,  lessee 
of  the  Pittsburg,  Yonngstown  &  Ashtabula 
Railroad  Company  and  the  Pittsburg,  E^ 
Wayne  &  Chicago  Railway  Company,  against 
the  Ohio  River  Junction  Railroad  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  following  la  the  opinion  of  the  court 
below: 

"The  ^aintiff  complains  that  the  Pittsburg, 
Yonngstown  &  Ashtabula  Company  had  caus- 
ed to  be  surveyed,  staked  out,  and  located  a 
branch  railroad  from  its  road  in  the  borough 
of  New  Brighton  to  a  point  near  Remington, 
in  Economy  township,  Beaver  county,  Penn- 
sylvania, which  said '  line  bad  been  duly 
adopted  by  the  itroper  officers  of  said  com- 
pany; that  aince  the  location  and  adoption 
of  said  line  it  has  become  the  owner  of  a 
certain  tract  of  land  over  which  said  line  ex- 
tends (giving  the  boundaries),  and  that  the 
defendant  company,  on  March  21,  1901,  enter- 
ed npm  and  began  to  lay  tracks  over  the 
said  land  purchased  without  having  ffied  any 
bcmd,  or  attempted  to  agree  with  the  owners 


for  the  payment  of  damages  sustained,  and 
so  forth;  and  alleges  that.  If  the  defendant 
Is  permitted  to  take  and  occupy  said  lands 
as  hereinbefore  set  forth,  the  plaintiff  will  be 
breparably  damaged,  and  will  have  no  ade- 
quate remedy  at  law,  and  asks  that  the  pre- 
liminary injunction  be  made  peri)€tual  to  re- 
strain the  defendant  from  interfering  with 
said  lands  in  any  manner  whatever. 

"To  these  allegations  the  defendant  an- 
swers, admitting  the  fact  of  entry,  but  aver- 
ring that  the  defendant  was  the  owner  in 
fee  simple  of  all  the  land  upon  which  It  so 
entered  and  began  to  lay  its  track,  and  the 
appropriation  of  the  land  by  the  defendant 
company  for  railroad  purposes;  and  further 
alleging  that  it  was  under  no  obligation 
whatsoever  to  ffie  any  bond,  or  to  attempt  to 
agree  with  any  person  for  the  payment  of 
damages. 

"Findings  of  Fact 

"(1)  The  plaintiff  company  is  a  corporation 
chartered  and  organized  under  a  special  act 
of  assembly  approved  April  7,  1870  (P.  L. 
1025),  entitled  'An  act  incorporating  the 
Pennsylvania  Company,'  and  is  the  lessee  of 
and  operates  the  Pittsburg,  Youngstown  & 
Ashtabula  Railroad  and  the  Pittsburg,  Ft. 
Wayne  &  Chicago  Railway. 

"(2)  The  Pittsburg,  Youngstown  &  Ashta- 
bula Railroad  is  a  railroad  formed  by  a  con- 
solidation and  merger  of  the  Ashtabula,  Niles 
&  Youngstown  Railroad  and  the  Lawrence 
&  Pittsburg  Railroad,  the  Lawrence  &  Pitts- 
burg Railroad  Company  having  been  formed 
by  the  consolidation  and  merger  of  the  New 
Brighton  &  New  (3astie  Railroad  Company 
and  the  Lawrence  Railroad  Company,  the 
articles  of  consolidation  in  both  cases  being 
duly  filed  at  Harrlsburg.  The  said  New 
Brighton  &  New  Castle  Railroad  Company 
was  chartered  on  March  24,  1881,  under  the 
act  of  April  14,  1808,  and  the  supplements 
thereto,  and  authorized  to  construct,  operate, 
and  maintain  a  railroad  l>etween  New  Brigh- 
ton, in  Beaver  county,  Pennsylvania,  and 
New  Castie,  In  Lawrence  county,  Fennsyl- 
▼ania. 

"(3)  The  Pittsburg,  Youngstown  &  Ashta- 
bula Railroad  Company,  with  its  franchises, 
etc.,  was  leased  by  articles  of  agreement  dat- 
ed December  12,  1887,  to  the  Pennsylvania 
Company,  and  has  been  operated  since  that 
time  by  the  Pennsylvania  Company. 

"(4)  The  defendant  company  is  a  corpora- 
tion of  the  state  of  Pennsylvania,  organized 
and  existing  under  the  provisions  of  the  act 
of  April  4,  18G8,  and  the  several  supplements 
thereto. 

"(5)  On  August  8,  1898,  a  survey  was  made 
under  the  direction  of  the  chief  engineer  of 
the  Pennsylvania  Company,  who  was  also 
chief  engineer  of  the  Pittsburg,  Youngstown 
&  Ashtabula  Railroad  Company,  and  a  loca- 
tion staked  for  an  extension  or  branch  line 
on  the  line  of  the  said  Pittsburg,  Youngs- 
town &  Ashtabula  Railroad  on  the  easterly 
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shore  of  the  Bearer  rlrer,  and  running  thence 
In  a  general  southerly  direction  following  the 
course  of  the  Beaver  river  through  the  towns 
of  New  Brighton,  BolesviUe,  Rochestw,  and 
Freedom  to  a  point  In  the  main  trade  of  the 
Pittsburg,  Ft.  Wayne  &  Chicago  Ballway 
Just  east  of  Remington  station. 

"(C)  On  the  same  day  this  extension  was 
authorized  by  the  board  of  directors  of  said 
Pittsburg,  Yonugstown  &  Ashtabula  Railway 
Company,  and  a  map  and  plan  of  the  said 
location  having  been  submitted  to  the  board 
of  dli-ectors  of  the  said  Pittsburg,  Youngs- 
town  &  Ashtabula  Railroad  Company,  the 
said  plan  was  duly  approved  and  adopted  by 
said  board  of  directors,  and  at  the  same  meet- 
ing the  said  board  directed  the  proper  officers 
of  the  company  to  tal^e  such  measures  for 
ac<]ulring  rights  of  way  over  land  embraced 
in  said  route  as  might  be  proper  and  neces- 
sary. 

"(7)  Article  first  of  the  lease  aforesaid  'de- 
mised to  said  Pennsylvania  Company  all  the 
railroad  of  said  lease,  branch  road,  sidings, 
etc.,  now  owned  or  that  may  be  hereafter 
acquired  by  the  said  party  of  the  first  part 
at  and  between  the  said  above-mentioned 
termini  of  said  railroad,  or  as  pertaining 
thereto,  and  all  extensions  of  the  same  now 
or  hereafter  to  be  constructed;  also  the  cor- 
porate rights  and  franchises  of  the  party  of 
the  first  part  that  may  be  requisite  and  nec- 
essary for  the  use,  operation,  and  manage- 
ment of  the  said  railroad  and  property.' 

"(8)  The  located  and  surveyed  extension  of 
the  Pittsburg,  Youngstown  &  Ashtabula  Rail- 
road ran  through  lands  In  Rochester  town- 
ship owned  at  that  time  by  John  E.  Herrold, 
Anna  Magee,  Matilda  Tischler,  Ida  M.  Potts, 
James  P.  Leaf,  Helen  Leaf  Miller,  Joseph 
Anderson.   Sarah  J.  McDonald,  and  others. 

"(9)  The  defendant  company  was  chartered 
on  January  18,  1898,  for  the  construction  of 
a  railroad  from  a  point  in  the  borough  of 
Rochester,  in  said  county  of  Beaver,  to  a 
point  in  the  township  of  New  Sewlcliley,  In 
said  county;  and  afterwards,  on  September 
16,  1900,  the  defendant  company  was  author- 
ized by  letters  patent  to  extend  its  line  from 
its  northern  terminus  in  the  borough  of  Roch- 
ester to  the  village  of  Wampum,  In  tbe  coun- 
ty of  Lawrence,  and  from  its  eastern  terminus 
In  the  township  of  New  Sewickley  to  the 
town  of  Butler,  in  the  county  of  Butler,  with 
a  branch  from  Its  main  line  in  the  township  of 
Economy  to  the  borough  of  Sewiclcley,  in  the 
county  of  Allegheny. 

"(10)  On  October  29,  1900,  the  defendant 
company  adopted  a  branch  line  for  its  rail- 
way, Isnown  as  the  'Block  House  Run  Branch' 
thereof,  which  said  line  extends  through  the 
township  of  Rochester,  in  said  county.  The 
said  branch  line  prior  to  the  adoption  thereof 
was  duly  surveyed  and  staked  out  upon  the 
ground  by  the  engineers  of  the  defendant  com- 
pany by  authority  of  its  board  of  directors. 

"(11)  On  December  18,  1900,  the  defendant 
company,  through  its  agent,  George  I.  Park, 


procured  from  John  B.  Herrold  a  contract  for 
the  sale  of  a  certain  tract  of  land  situate  in 
the  township  of  Rochester,  aforesaid,  for  tlie 
price  or  sum  of  ^,500,  $25  thereof  being  paid 
at  the  execution  of  the  contract,  and  the  bal- 
ance, $3,475,  to  be  paid  within  thirty  days 
after  the  date  of  the  contract,  or  when  a  good 
deed  for  the  premises  could  be  delivered; 
which  said  contract  was  taken  in  the  name 
of  the  said  George  I.  Park,  in  trust  for  the 
defendant  company. 

"(12)  On  December  19,  1900,  the  engineer 
of  the  defendant  company  recommended  to 
the  board  of  directors  thereof  the  acqui- 
sition of  the  lands  described  In  the  piaintiflf's 
bill  for  the  purpose  of  establishing  thereon  a 
yard  for  the  defendant  company;  and  there- 
upon the  engineer  of  the  defendant  company, 
in  accordance  with  the  Instructions  given  him 
by  the  said  board  of  directors,  surveyed  and 
staked  out  a  location  for  a  yard  for  the  de- 
fendant company,  and  returned  the  same  to 
the  board  of  directors  of  the  defendant  com- 
pany on  February  6,  1901,  and  the  same  wan 
then  and  there  adopted  as  the  location  of  Its 
yards  by  the  said  board  of  directors. 

"(13)  On  February  23,  1901,  J.  D.  Strock. 
acting  for  tbe  Pittsburg,  Youngstown  &  Ash- 
tabula Railroad  Company,  bought  tbe  land 
owned  by  Jobn.E.  Herrold,  over  which  tbe 
branch  line  of  said  defendant  con^any  was 
located  by  an  article  of  agreement;  and  in 
pursuance  of  this  contract  a  deed  was  made 
by  said  John  E.  Herrold  and  wife  to  WlUlam 
Jackson  for  said  land,  tbe  said  deed  being 
dated  March  8,  1901,  and  entered  for  record 
the  same  day;  the  said  William  Jackson  hold- 
ing this  land  merely  as  trustee  for  the  Pitts- 
burg, Youngstown  &  Ashtabula  Railroad 
Company,  which  paid  tbe  consideration  money 
thereof. 

"(14)  In  the  same  manner,  on  March  15. 
1901,  the  said  Pittsburg,  Youngstown  &  Ash- 
tabula Railroad  Company  acquired  the  land 
of  John  J.  Hoffman  In  said  township;  on 
March  8,  1901,  the  land  of  James  P.  Leaf; 
on  March  2,  1901,  the  land  of  Ida  May  Potts: 
on  March  10,  1901,  the  land  of  MaUlda  Tisch- 
ler; on  March  9,  1901,  the  land  of  Joseph 
Anderson;  on  March  2,  1901,  the  land  of 
W.  J.  Davidson;  on  March  5,  1901,  the  land 
of  Anna  Magee;  and  on  March  4,  1901,  tbe 
land  of  Sarah  Jackson  McDonald. 

"(15)  On  March  14.  1901,  the  defendant 
company  tendered  to  John  B.  Herrold  the 
balance  of  purchase  money  due  under  its 
contract  to  purchase  for  the  land  which  had 
been  deeded  by  the  said  John  B.  Herrold  to 
the  Pittsburg,  Youngstown  &  Ashtabula  Rail- 
road Company  by  deed  of  March  8,  1901,  and 
the  said  defendant  company  on  March  21, 
1901,  entered  upon  said  land,  and  began  the 
construction  of  one  of  its  yard  tracks  there- 
on. 

"(16)  On  the  same  day  the  employes  of  the 
Pennsylvania  (Company  tore  up  and  removed 
said  track,  and  threw  the  materials  of  which 
the  same  was  composed  Into  the  Big  Beaver 
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creek,  and  the  defendant  company  thereupon 
secured  other  materials^  and  replaced  the  said 
track,  where  the  same  yet  remains. 

"(17)  The  yard  track  in  course  of  construc- 
tion  by  the  defendant  company  is  more  than 
100  feet  east  of  the  location  of  the  Pittsborg, 
Voungstown  &  Ashtabula  Railroad. 

"(18)  By  the  purchase  of  the  lands  in  find- 
ings 12  and  13  the  Pittsburg,  Youngstown  & 
Ashtabula  Railroad  Company  became  the  own- 
ers of  all  the  lands  In  said  township  bounded 
as  follows:  'North  by  lands  of  the  Beaver 
Valley  Traction  Company,  east  by  the  public 
road  leading  from  Rochester  to  New  Brighton,  I 
south  by  lands  of  S.  Barnes  &  Company,  { 
Limited,  and  west  by  the  Big  Beaver  river,' 
with  the  exception  of  one  strip  extending  east 
and  west,  which  is  owned  by  Mrs.  A.  W.  Mil- 
ler. 

"tld)  That  the  location  of  the  extension  of 
the  Pittsburg,  Youngstowi}  &  Ashtabula  Rail- 
road over  this  line  was  prior  to  any  location 
thereon  by  the  Ohio  River  Junction  Railroad 
Company  of  its  yards  and  shops. 

"(20)  On  March  21.  1901,  the  Ohio  River 
Junction  Railroad  Company  entered  upon  the 
land  as  aforesaid  acquired  by  the  Pittsburg, 
Voungstown  &  Ashtabula  Railroad  (Company 
from  John  E.  Herrold,  and  began  to  dig  up 
the  same,  and  lay  tracks  thereon,  in  accord- 
ance with  an  alleged  plan  for  yards  and  shops, 
which  covered  the  whole  of  the  land  acquired 
from  John  B.  Uerrold,  Joseph  Anderson,  and 
3thers,  and  the  located  line  of  the  Pittsburg, 
Youngstown  Sc  Ashtabula  Railroad,  without 
having  filed  any  bond  or  making  any  agree- 
ment with  the  owners  of  said  land. 

"(21)  On  March  28,  1001,  the  defendant 
company  presented  to  the  law  side  of  this 
court  bonds  to  the  owners  from  whom  the 
Pittsburg,  Youngstown  &  Ashtabula  Railroad 
Company  purchased,  upon  which  said  yard 
and  its  branch  line  were  located,  except  the 
tract  of  J.  E.  Herrold  and  Mrs.  A.  W.  Mil- 
ler, to  secure  the  damages  sustained  by  rea- 
son of  said  appropriations,  Which  said  bonds 
were  objected  to  by  the  plaintiff  company, 
and  have  not  yet  been  approved,  pending 
this  BUit 

"Conclusions  of  Law. 

"(1)  Upon  the  merger  of  railroads  a  new 
corporation  is  formed,  having  all  the  rights, 
privileges,  and  franchises  theretofore  vest- 
ed in  either  of  them.  Act  May  16,  1861  (P. 
U  702). 

"(2)  The  New  Brighton  &  New  Clastic  Rail- 
toad  Company  had  the  right  to  make  such 
extensions  and  branches  as  It  might  deem 
necessary  to  increase  Its  business  and  ac- 
commodate the  travel  of  the  public;  and, 
this  company  having  been  merged  in  the 
Pittsburg,  Youngstown  &  Ashtabula  Railroad 
Company,  the  latter  would,  therefore,  be 
vested  with  the  same  right 

"(3)  The  location  of  the  extension  by  the 
Pittsburg,  Toungstown  &  Ashtabula  Railroad 
Company  on  August  8,  1888,  was  a  valid 


location  for  a  railroad  over  the  land  In 
question.  See  Pittsburg,  etc..  Railway  (3o.  v. 
Pittsburg,  etc..  Railroad  Co.,  150  Pa.  331 
a893)  28  Atl.  155. 

"(4)  The  Pittsburg,  Youngstown  &  Ashta- 
bula Railroad  Company  having  a  prior  loca- 
tion, and  having  acquired  title  to  the  land. 
Is  entitled  to  exclusive  possession  thereof: 
and  the  said  Ohio  River  Junction  Railroad 
Company  had  no  right  to  interfere  with  any 
of  this  land  by  laying  tracks  thereon,  or  in 
any  other  manner,  untU  It  had  filed  bonds, 
and  properly  taken  so  much  of  said  land  as 
Is  not  absolutely  necessary  to  the  operation 
of  the  branch  line  of  the  said  Pittsburg, 
Youngstown  &  Ashtabula  Railroad  Company. 

"(5)  The  Ohio  River  Junction  Railroad 
Company  should  not  be  permitted  to  take 
any  of  the  said  lands  until  the  sam^  have 
been  properly  condemned. 

"(0)  The  Ohio  River  Junction  Railroad 
(Company  should  not  be  permitted  to  take 
any  part  of  said  lands  needed  by  the  said 
Pittsburg,  Youngstown  &  Ashtabula  Railroad 
Company  for  the  construction  and  operation 
of  said  line. 

"(7)  The  preliminary  Injunction  heretofore 
issued  should  be  made  perpetual. 

"(8)  The  costs  of  this  proceeding  should  be 
paid  by  the  defendant  company. 

"Now,  October  1,  1901,  the  preliminary  In- 
junction heretofore  granted  Is  made  per- 
petual, and  counsel  for  plalntlfli  are  directed 
to  draw  a  decree  In  conformity  with  this 
opinion." 

Argued  before  McCOLI/UM,  C.  J.,  and 
MITCHEIJ^,  DEAN,  FELL,  BROWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

Richard  S.  Holt,  Oeorge  Wilson,  and  A. 
M.  Neeper,  for  appellant  John  M.  Buchanan 
and  Arthur  E.  Barnett,  for  appellee. 

DEAN,  J.  The  Pittsburg,  Youngstown  & 
Ashtabula  Railroad  was  Incorporated  under 
the  general  railroad  act  of  1868.  It  runs 
from  New  Brighton,  Beaver  county,  to 
Ashtabula  Harbor,  on  Lake  Eric,  a  distance 
of  106  miles.  It  Is  located  for  the  greater 
part  on  the  cast  bank  of  the  Beaver  river, 
▲t  New  Brighton  It  connects  with  the  Pitts- 
burg, Ft.  Wayne  &  Chicago  Railway.  Both 
roads  are  leased  and  operated  by  the  Penn- 
sylvania Company,  this  appellee.  On  August 
8,  1898,  the  Pittsburg,  Youngstown  &  Ash- 
tabula road  adopted  a  survey  of  a  branch 
line  along  the  east  bank  of  the  Beaver  river 
tor  about  nine  miles  from  New  Brighton  to 
Conway  yards,  where  its  freight  cars  are 
classified  for  shipment.  After  the  location 
of  this  branch,  the  Pittsburg,  Youngstown  & 
Ashtabula  road  acquired,  by  purchase,  land 
necessary  for  the  extension  along  the  bank 
of  the  river.  One  tract— the  Helen  Miller  - 
It  did  not  purchase,  but  so  much  of  It  as 
was  necessary  for  Its  right  of  way  was  ap- 
propriated in  condemnation  proceedings,  and 
a  proper  bond  filed,  conditioned  for  the  pay- 
ment of  damages. 
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The  Ohio  River  Junction  Railroad  Com- 
pany, this  appellant,  on  September  28,  1900, 
took  out  ItB  charter  under  the  general  rail- 
road act  of  1S68,  and  In  October  of  the  same 
year  made  a  location  of  Its  line  on  part  of 
the  same  land  theretofore  claimed  to  have 
been  appropriated  by  appellee  for  Its  branch 
line  from  New  Brighton  to  Ashtabula;  and, 
further,  appellant,  In  connection  with  the 
land  taken  for  Its  right  of  way,  also  sought 
to  occupy  land  adjoining  for  yards  and  rail- 
road shops,  and  on  March  21, 1901,  began  the 
construction  of  yards  and  shops.  Thereupon 
appellee  removed  its  tracks,  and  filed  this 
bill  for  an  injunction  restraining  It  from 
entry  upon  any  of  the  lands  theretofore  ap- 
propriated by  It.  Appellee  claimed  to  be  in 
possession  by  grant  in  fee  of  a  greater  part 
of  the  land,  and  of  that  which  it  did  not  own 
in  fee  by  the  lawful  exercise  of  the  power  of 
eminent  domain.  Appellant  claims  posses- 
sion of  two  of  the  tracts  through  which  ap- 
pellee's line  Is  located— the  one,  J.  E^  Herrold, 
by  a  conveyance  in  fee  from  the  owner;  the 
other,  Helen  V.  Miller,  by  survey,  location, 
and  filing  of  bond  under  the  statute.  The 
appellee  claims  the  Herrold  tract  by  convey- 
ance in  fee  simple,  the  Miller  by  lawful 
appropriation.  The  same  parts  of  both  of 
these  tracts  would  be  occupied  by  the  rival 
Unes,  as  apparent  from  the  testimony  and 
maps  before  us. 

The  learned  judge  of  the  court  below, 
after  full  hearing,  found  the  facts,  applied 
his  conclusions  of  law,  and  decreed  a  perpet- 
ual Injunction  against  appellant  From  that 
decree  comes  this  appeal,  with  22  assign- 
ments of  error— 7  to  the  findings  of  fact  and 
15  to  the  conclusions  of  law. 

Under  our  well-established  rule  that  the 
findings  of  fact  by  the  court  below  will  not 
be  disturbed  unless  manifestly  erroneous, 
we  could  not,  even  tf  doubtful  of  their  cor- 
rectness, set  any  one  of  them  aside.  But 
a  careful  examination  of  the  testimony  raises 
no  doubt  In  our  minds  as  to  their  being  sus- 
tained by  the  weight  of  the  evidence.  So 
these  seven  assignments  of  error  to  findings 
of  fact  are  overruled. 

Coming,  then,  to  the  alleged  errors  in  the 
court's  conclusions  of  law,  we  are  of  opin- 
ion that  the  fourth  conclusion  necessarily 
follows  from  the  nineteenth  and  twentieth 
findings  of  facts,  following:  "(19)  The  loca- 
tion of  the  extension  of  the  Pittsburg, 
Youngstown  &  Ashtabula  Railroad  over  this 
line  was  prior  to  any  location  thereon  by 
the  Ohio  River  Junction  Railroad  Company 
of  Its  yards  and  shops.  (20)  On  March  21, 
1901,  the  Ohio  River  Junction  Railroad  Com- 
pany entered  uxwn  the  land  as  aforesaid 
acquired  by  the  Pittsburg,  Youngstown  & 
Ashtabula  Railroad  Company  from  John  B. 
Herrold,  and  began  to  dig  up  the  same,  and 
lay  tracks  thereon  in  accordance  with  an 
alleged  plan  for  yards  and  shops  which  cov- 
ered the  whole  of  the  land  acquired  from 
John  E.  Herrold,  Joseph  Anderson,  and  oth- 


ers, and  the  located  line  of  the  Pittsburg, 

Youngstown  &  Ashtabula  Railroad,  without 
having  filed  any  bond  or  making  an  agree- 
ment with  the  owners  of  said  land."  Then 
follows  the  fourth  conclusion  of  law,  which 
amply  vindicates  the  decree,  unless,  as  we 
shall  presently  notice,  a  court  of  equity  had 
no  jurisdiction  to  make  it  The  conclusion 
is  this:  "(4)  The  Pittsburg,  Youngstown  & 
Ashtabula  Railroad  Company,  having  a  prior 
location,  and  having  acquired  title  to  the 
land,  is  entitled  to  the  exclusive  possession 
thereof,  and  the  said  Ohio  River  Junction 
Railroad  Company  had  no  right  to  Interfere 
with  any  of  this  land  by  laying  tracks  there- 
on, or  In  any  other  manner,  until  It  bad 
filed  bonds,  and  properly  taken  so  much  of 
said  land  as  is  not  absolutely  necessary  to 
the  operation  of  the  branch  line  of  the  said 
Pittsburg,  Youngstown  Sc  Ashtabula  Ball- 
road  Ompany."  It  is  argued  by  appellant's 
counsel  that,  without  regard  to  the  findings 
of  fact,  the  bill  should  have  been  dismissed 
for  want  of  jurisdiction,  on  the  ground  that 
it  is  an  ejectment  bill  involving  the  title  to 
land,  which  can  only  be  tried  on  the  law  side 
of  the  court.  If  the  point  made  be  applica- 
ble to  the  facts.  It  would  undoubtedly  rale 
the  case  in  favor  of  appellant  "Trial  by 
jury  shall  remain  as  heretofore,  and  the 
right  thereof  remain  inviolate;"  and  we  have 
often  decided  that  equity  cannot  try  a  ques- 
tion of  title  to  real  estate  according  to  the 
course  of  proceeding  in  chancery.  It  is  said 
In  North  Penna.  Coal  Co.  v.  Snowden,  42 
Pa.  488,  82  Am.  Dec.  530:  "The  Legislature 
cannot  confer  upon  the  Supreme  Court  and 
the  courts  of  common  pleas  the  power  of 
trying  according  to  the  course  of  chancery 
any  question  which  has  always  been  triable 
according  to  the  course  of  law  by  a  jury." 
To  the  same  effect  are  Norris's  Appeal,  64 
Pa.  275,  Grubb's  Appeal,  90  Pa.  228,  Wash- 
burn's Appeal,  105  Pa.  480,  and  Duncan  v. 
Hoilldaysburg,  etc..  Iron  Works,  186  Pa.  478, 
20  Atl.  647,  and  many  other  cases.  But  It  Is 
just  as  firmly  established  that,  where  eq- 
uity has  jurisdiction  of  the  subject-matter,  it 
will  decide  every  incidental  question  that  is 
necessarily  Involved.  As  a  fact,  the  court 
found  that  appellee  had  made  its  location  in 
1888,  and  had  gone  into  possession,  or  was 
at  least  constructively  in  possession  then,  for 
railroad  purposes;  that  appellant's  location 
was  not  adopted  until  October,  1900;  and  that 
it  impliedly  sought  by  force  to  oust  appellee 
from  the  land  of  which  It  had  been  In  pos- 
session for  railroad  purposes  for  two  years. 
We  think  it  cannot  be  doubted  that  equity 
would  have  jurisdiction  to  prevent  forcible 
Interference  with  the  o^peration  of  a  large 
carrying  corporation;  an  interference  which, 
from  its  very  nature,  would  be  continuous; 
and  the  jurisdiction  would  be  sustained  on 
the  single  ground  that  the  damage  would  be 
irreparable  and  there  was  no  adequate  rem- 
edy at  law. 
In  view  of  the  finding  as  to  prior  location 
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and  emiBtnictlTe  possession,  how  could  the 
bill  In  equity,  In  any  legal  aspect  of  tbe 
question,  be  what  Is  commonly  known  as  an 
ejectment  bllir  Ejectment  Is  a  possessory 
action.  Appellee,  under  a  prior  location,  was 
In  possession.  Appellant  wanted  possession. 
Appellee  could  not,  either  by  bill  in  equity 
or  in  a  common-law  court,  bring  ejectment 
against  Its^.  As  a  justification  of  its  prior 
possession,  appellee  chose  to  aver  its  right 
onder  what  It  alleged  was  a  valid  title.  Ap- 
p^ant,  hi  its  answer,  denied  the  right,  and 
■et  up  Its  own  alleged  legal  title  to  the  land; 
but  the  question  of  title  was  a  mere  incident 
of  the  subject  of  equitable  jurisdiction.  It 
was  wholly  unnecessary  for  appellee,  to  sus- 
tain Its  prayer  for  equitable  relief,  to  aver 
title  by  a  common-law  conveyance  of  the 
land  which  was  a  part  of  Its  roadbed.  In 
determining  whether  an  injunction  should  be 
awarded,  incidentally  a  question  of  title 
arose,  and  for  equitable  purposes  It  was  per- 
haps proper  for  the  court  to  pass  on  the  title. 
As  to  how  far  such  decision  would  be  con- 
clusive of  the  title  u  is  not  necessary  to 
decide  In  this  case.  That  can  be  settled  In 
an  action  at  law;  but  it  would  be  conclusive 
so  far  as  it  tended  to  move  or  to  stay  the 
band  of  the  chancellor.  An  injunction  is  of 
grace,  and  not  of  right  It  is  the  conscience 
of  the  chancellor  which  Is  to  be  aroused  or 
quieted;  and  he,  to  enlighten  his  conscience 
aa  to  whether  he  should  put  forth  his  hand  or 
withhold  It,  will  look  Into  those  facts  which 
aggravate  or  mitigate  the  alleged  wrongdo- 
ing. The  court  below,  having  found  that  the 
acts  of  the  defendant  necessarily  interrupt- 
ed appellee's  large  transportation  for  the 
public;  that  it  had  a  prior  location,  and  was 
In  i>eaceable  possession— might  have  stopped 
just  there,  and  awarded  the  injunction  to 
await  the  event  of  an  action  at  law  by  ap- 
pellant on  Its  alleged  legal  title.  It  chose, 
however,  to  go  further,  and  find  that  Her- 
rold,  whose  land  is  claimed  by  both  appel- 
lant and  appellee,  had  conveyed  it  by  deed 
to  appellee,  duly  recorded  March  8,  1901; 
that  he  had  conveyed  the  same  land  to  ap- 
pellant by  deed  duly  recorded  six  days  later; 
and  that  appellee  was  in  possession  under  its 
prior  deed.  Further,  that  as  to  the  Miller 
tract  appellant  was  in  possession  under  a 
lawful  appropriation  of  a  right  of  way  with- 
in its  power  of  eminent  domain.  Even  If 
the  learned  judge  of  the  court  below  was  of 
opinion  that  an  incidental  inquiry  into  the 
title  was  proper  to  Inform  his  conscience,  hia 
authority  to  make  such  inquiry  is  undoubted. 
Justice  Sharswood,  in  Wilhem's  Appeal,  70 
Pa.  120, 141,  speaks  thus:  "Nor  is  there  any 
doubt  that,  though  a  question  of  title  may 
be  necessarily  Involved,  it  is  within  the  ju- 
risdiction [of  equity],  for,  where  there  is 
Jurisdiction  of  the  subject-matter,  that  car- 
ries with  it  jurisdiction  to  decide  every  in- 
cidental question  that  Is  necessarily  involv- 
ed." 
But  as  before  intimated,  we  decline  to 


pass  on  the  question  of  title  to  the  Herrold 
tract  on  this  appeal,  because  it  is  not  neces- 
sary to  a  decision  of  the  question  before  us. 
Leaving  that  entirely  out  of  view,  the  decree 
is  sustained  on  the  other  findings  of  fact  to 
which  we  have  adverted..  Of  course.  If  the 
question  to  be  decided  depended  on  in  whom 
is  the  legal  title  to  the  Herrold  and  Miller 
tracts,  then  the  power  to  award  an  injunction 
would  depend  on  that  decision;  but  the  right 
to  equitable  interference  turns  on  answers  to 
these  questions:  Is  appellee  a  heavy  trans- 
portation company?  Had  it  a  prior  location 
on  the  land,  and  was  it  in  possession  thereof, 
conducting  a  large  business,  both  In  its  own 
interests  and  for  the  advantage  and  con- 
venience of  the  general  public?  Would  the 
attempt  of  appellant  to  assert  by  force  its 
assumed,  but  disputed,  legal  right,  result  in 
a  possible  disturbance  of  the  peace,  and  sud- 
den disruption  of  business  of  a  common  car- 
rier, as  well  as  cause  great  inconvenience 
ctnd  loss  to  the  public?  On  the  answers  to 
these  questions  depended  the  jurisdiction  of 
equity.  The  chancellor  answered  uiem  all 
in  the  affirmative,  and  put  forth  his  strong 
hand  to  restrain  appellant.  He  was  warrant- 
ed in  so  doing  without  regard  to  the  inci- 
dental question,  in  whom  was  the  legal  title 
to  the  land? 
The  decree  la  afOrmed. 


ROSE  et  aL  v.  BEAVER  COtJNTT  et  al. 

(Supreme  CJoort  of  Pennsylvania.      Jan.  6, 
1903.) 

POOR    DISTRICTS-CONSTITUTIONAL    LAW— TI- 
TLE OP  ACT-LOCAL  LAW. 

1.  Act  June  4,  1879  (P.  L.  78),  creating  poor 
districts,  and  anthorizing  purchase  of  lands  and 
erection  of  buildings  to  famish  relief  and  give 
employment  to  the  destitute  in  the  common- 
wealth, is  not  unconstitutional,  as  being  a  local 
or  special  act,  as  It  relates  to  every  county 
within  the  commonwealth,  though  it  excepts  cit- 
ies from  its  operation. 

2.  Act  June  4,  1879  CP.  L.  78),  entitled  "An 
act  to  create  poor  districts  and  to  authorize 
the  purchase  of  lands  and  erection  of  buildings 
to  famish  relief  and  give  employment  to  the 
poor  and  paupers  in  this  commonwealdl,"  suf- 
ficiently expresses  the  subject  of  the  act  in  the 
title;  there  bein^  nothing  in  the  bill  which 
does  not  relate  to  the  general  subject. 

Appeal  from  superior  court. 

Bill  by  Jacob  A.  Rose  and  others  against 
Beaver  county  and  others.  Prom  a  decree 
of  the  court  of  common  pleas  for  defendants, 
affirmed  by  the  superior  court,  plaintiffs  ap- 
peal.   Dismissed. 

The  opinion  of  the  superior  court  was  as 
follows: 

"In  pursuance  of  the  provisions  of  the  act 
of  assembly  of  March  29,  1851  (P.  L.  260), 
the  commissioners  named  therein  purchased 
a  tract  of  land,  upon  which  buildings  for  the 
accommodation  of  the  poor  of  Beaver  county 
were  subsequently  erected,  title  to  which  was 
taken  In  the  name  of  'the  directors  of  tbe 
poor  and  of  the  house  of  employment  for  the 
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county  of  Beaver.'  The  fourth  section  of  tlie 
said  act  provided  'that  the  said  directors,  as 
soon  as  may  be  after  their  election  and  or- 
ganization as  aforesaid,  shall  make  an  esti- 
mate of  the  probable  expense  of  purchasing 
the  lands  and  buildings,  or  erecting  the  nec- 
essary building  or '  buildings,  and  furnishing 
the  same  and  maintaining  the  poor  in  said 
county  for  one  year,  whereupon  the  county 
commissioners  of  the  said  county  shall,  and 
they  are  hereby  authorized  and  required  to 
increase  the  county  tox  by  one-fourth  part 
of  the  sum  necessary  for  the  purpose  afpre- 
said;  and  shall  prociue  on  loan,  on  the  taxes 
herein  directed  to  be  levied,  the  remaining 
three-foiurths  thereof,  to  be  paid  in  install- 
ments, with  interest,  out  of  the  county  taxes: 
provided,  always,  that  if  such  loan  cannot 
be  made,  the  whole  amount  of  the  sum  nec- 
essary for  the  purpose  aforesaid,  or  such  part 
thereof  as  may  be  deemed  proper,  shall  im- 
mediately be  added  to  the  county  tax,  to  be 
paid  by  the  county  treasurer  to  the  directors 
aforesaid,  on  orders  drawn  in  their  favor  by 
the  county  commissioners,  as  the  same  may 
be  found  necessary.'  By  the  second  section 
of  an  act  of  assembly  approved  April  3,  1852 
(P.  L.  280),  It  was  provided  'that  the  time 
specified  in  the  first  section  of  the  act  of  the 
20th  of  March,  1S51,  authorizing  the  erection 
of  a  house  for  the  employment  and  support 
of  the  poor  in  the  county  of  Beaver,  for  the 
commissioners  therein  named  to  carry  out  the 
provisions  of  the  said  act,  in  making  a  pur- 
chase of  real  estate  for  the  purposes  therein 
mentioned,  shall  be  extended  to  the  1st  day 
of  January,  A.  D.  1853,  and  that  the  said 
commissioners  are  hereby  required  to  meet 
and  organize  on  or  before  the  first  Monday  of 
July  next  and  proceed  to  make  such  purchase 
as  is  required  in  said  act  and  make  report 
to  the  county  commissioners  in  writing  sign- 
ed by  a  majority  of  them,  on  or  before  the 
first  Monday  In  October  next.  Said  report 
shall  set  forth  a  full  description  of  said 
property  as  to  quantity,  price  and  terms  of 
payment'  By  the  third  section  of  the  same 
act  it  was  provided  'that  the  said  county  com- 
missioners are  hereby  authorized  and  required 
to  make  provision  for  the  payment  of  said 
property,  as  required  in  the  fourth  section 
of  the  act  to  which  this  is  a  supplement.' 
This  lattei'  act  is  not  repealed  in  terms  by 
the  act  of  May  15,  1901  rp.  L.  193). 

"The  poor  of  the  county  of  Beaver  were 
maintained  under  the  provisions  of  the  act 
of  1851  and  Its  supplements,  until  the  first 
Monday  of  January,  1902,  when,  by  virtue  of 
the  act  of  May  15,  1901  (P.  L.  193),  supra, 
repealing  the  said  act  of  March  29,  1851,  and 
all  other  special  acts  relating  to  the  poor  of 
Beaver  county,  except  the  act  of  18.52,  supra, 
the  provisions  of  the  said  act  ceased  to  ap- 
ply. It  will  be  observed  that,  although  the 
title  to  the  real  estate  purchased  under  the 
act  of  1851  vested  in  the  directors  of  the  poor 
provided  for  in  the  said  act,  the  money  nec- 
essary to  purchase  land  and  erect  buildings 


and  maintain  the  poor  was  wised  by  an  ad- 
ditional general  tax  levied  upon  the  whole 
county  by  the  county  commissioners.  The 
property,  therefore,  belonged  to  the  county 
at  large  as  fully,  to  all  intents  and  purposes, 
as  if  the  title  thereto  had  been  made  to  the 
county  In  its  corporate  capacity.  In  view  of 
the  prospective  operation  of  the  repealing  act, 
the  plaintiffs,  citizens  and  taxpayers  of  the 
county  of  Beaver,  filed  a  bill  in  equity,  in 
which  the  county  of  Beaver  and  the  county 
commissioners  of  said  county  were  named  as 
defendants,  and  in  which,  after  setting  forth 
the  essential  facts  hereinbefore  recited,  they 
prayed  (1)  that  by  an  injunction,  preliminary 
until  hearing  and  perpetual  thereafter,  the 
said  defendants  be  restrained  from  entering 
Into  and  taking  possession  of  said  poorhouse 
and  the  tract  of  land  upon  which  it  is  located; 
(2)  that  by  Injunction,  preliminary  until 
hearing  and  perpetual  thereafter,  the  said  de- 
fendants be  restrained  from  levying,  assess- 
ing, or  collecting  any  tax  or  sum  of  money 
upon  or  from  the  taxable  inhabitants  and 
property,  or  either,  of  said  county  of  Beaver, 
and  from  making  any  appropriation  or  ex- 
pending any  of  the  public  funds  of  said  coun- 
ty for  the  maintenance,  relief,  support,  and 
employment  of  the  poor  of  said  county  of 
Beaver  at  said  poorhouse  or  elsewhere.  Oth- 
er prayers  asked  for  an  injunction  restraining 
the  defendants  from  employing  a  superintend- 
ent and  other  employes  for  the  poorhouse, 
making  contracts  for  the  maintenance  or  em- 
ployment of  the  poor,  and  the  issuing  of  war- 
rants, bonds,  orders,  obligations,  or  other  evi- 
dences of  Indebtedness  relating  to  the  main- 
tenance, care,  and  support  of  the  poor  of 
Beaver  coimty,  etc. 

"The  plaintiffs  contend  tliat,  by  virtue  of 
the  repeal  of  the  q>eclal  acts  relating  to  the 
care  of  the  poor  of  Beaver  county,  their  care 
and  maintenance  was  relegated  to  the  several 
poor  districts  of  the  coanty,  under  and  la 
pursuance  of  the  act  of  June  13,  1836  (P.  L. 
539).  The  defendants,  on  the  other  hand, 
contend  ttiat  the  provisions  of  the  act  of  June 
4,  1879  (P.  L.  78),  entitled  'An  act  to  create 
poor  districts  and  to  authorize  purchase  of 
lands  and  erection  of  buildings  to  furnish  re- 
lief and  give  employment  to  the  destitute  poor 
and  paupers  of  this  commonwealth,'  apply. 
Under  section  U  of  the  latter  act  It  Is  made 
the  duty  of  the  county  commissioners  'from 
time  to  time  to  receive,  maintain,  provide  for 
and  employ  all  paupers,  poor  and  indigent 
persons  within  their  district  entitied  to  relief 
and  having  a  settlement  therein.  The  duties 
heretofore  performed  by  overseers  of  poor 
within  such  districts  shall  be  done  and  per- 
formed by  said  commissioners,  with  the  same 
rights  and  subject  to  the  same  poialtles.' 
The  provisions  of  this  act,  under  which  the 
county  of  Beaver  Is  a  single  poor  district,  un- 
doubtedly give  the  commissioners  authority 
to  do  and  perform  all  the  several  acts  hi  refer- 
ence to  the  maintenance  and  employment  of 
the  poor,  from  the  performance  of  which  the 
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plaintiffs*  bill  asks  to  bare  them  enjoined  and 
restrained;  and  this  seems  to  be  conceded  by 
the  plalutilTs,  unless,  as  they  claim,  tbe  said 
art  is  unconstitutional.  The  unconstltudooal- 
Ity  of  the  act  of  June  4,  1879  (P.  L.  78),  Is 
therefore  the  question  whicb,  under  various 
phases,  constltntes  the  teal  bone  of  contention 
in  the  case. 

"It  Is  assailed  by  the  plaintiffs  on  three  sev- 
eral grounds:  First.  That  the  title  Is  defect- 
ive. Second.  That  It  Is  local  and  special 
(a)  In  that  It  requires,  under  the  third  and 
fourth  sections  thereof  a  vote  of  the  quaiiiled 
electors  of  each  county  to  determine  whether 
or  not  It  shall  have  a  poorhouse;  (b)  In  that 
It  provides  In  section  20  that  'when  any  coun- 
ty embraces  within  Its  limits  an  Incorporated 
city,  such  city  and  the  territory  embraced  with- 
in it  shall  not  be  included  in  such  poor  district, 
and  such  city  shall  not  be  in  anyway  affected 
by  this  law,  but  all  the  other  parts  of  such 
coimty  shall  in  such  cases  compose  the  poor 
district  of  that  county.'  The  question  of  the 
constitutionality,  of  the  act  does  not  seem  to 
have  been  argued  in  the  court  below,  the  court 
remarking  in  its  opinion:  'The  court  has  not 
bad  the  benefit  of  the  argument  of  counsel 
In  passing  upon  this  question,  and,  when  the 
bill  was  presented,  the  act  of  1879  was  not 
considered  by  either  side.'  The  objection  to 
the  title  seems  to  have  been  raised  In  the 
mind  of  the  plaintiffs  still  later,  as  Is  shown 
by  the  fact  that  the  argument  In  relation 
thereto  is  contained  In  an  Insert  In  the  argu- 
ment. The  question,  however,  Is  of  such  Im- 
portance that  we  waive  all  technicalities  and 
consider  the  question  as  It  It  had  been  proper- 
ly iirgued  In  the  court  below  and  duly  pre- 
sented here. 

"1.  As  to  the  title.  In  Com.  v.  Lloyd,  2  Pa. 
Super.  Ct.  6,  the  subject  of  the  sufficiency  of 
the  title  of  an  act  of  assembly  was  very  fully 
considered,  and  all  our  cases  to  that  date  care- 
fully analyzed,  and,  as  a  result,  it  was  there 
stated  that  'It  Is  not  necesary  that  the  title  of 
an  act  should  be  a  complete  Index  of  Its  con- 
tents. If  the  title  fairly  gives  notice  of  the  sub- 
ject of  the  act,  so  as  reasonably  to  lead  to  an 
inquiry  into  the  body  of  the  bill,  It  is  all  that  Is 
necessary.'  The  title  of  this  bill  Is  general,  but 
it  is  comprehensive.  It  does  not  descend  to  de- 
tails; but  no  one  interested  in  the  general  sub- 
ject of  the  formation  of  poor  districts,  the 
purchase  of  lands,  and  the  erection  of  bulld- 
higs  and  the  furnishing  of  relief  and  giving 
employment  to  the  destitute  poor,  would  not 
have  such  general  notice  as  would  lead  him  to 
make  Inquiry  Into  the  body  of  the  bill.  There 
Is  nothing  in  the  bill  which  does  not  relate 
to  the  general  subject  outlined  in  the  title. 
The  opinion  of  Mr.  Justice  Mitchell  in  Sugar 
Notch  Borough,  192  Pa.  <J40,  43  Ati.  085.  ap- 
pll<>8  in  many  respects  to  all  the  questious 
raised  In  this  case.  It  is  there  said:  'It  must 
not  be  lost  sight  of  that  the  attitude  of  courts 
is  not  one  of  hostility  to  acts  whose  constitu- 
tionality is  attacked.  On  the  contrary,  all 
the  presumptions  are   In   their   favor,    and 


courts  are  not  to  be  astute  In  finding  or  sus- 
taining objections.  The  evil  at  which  the 
constitution  was  aimed  is  thus  stated  with 
great  clearness  by  the  present  chief  Justice 
In  Road  In  PhoenlzvlUe,  100  Pa.  44:  "The 
design  and  scope  of  this  constitutional  amend- 
ment, adopted  In  18tt4,  are  readily  under- 
stood when  we  consider  the  mischief  whicb 
It  was  intended  to  remedy.  Prior  to  that 
date  the  vicious  practice  had  obtained  of  In- 
corporating in  one  bill  a  variety  of  distinct 
and  independent  subjects  of  legislation.  The 
real  purpose  of  the  bill  was  often,  and 
sometimes  intentionally,  disguised  by  a  mis- 
leading title,  or  covered  by  the  all-compre- 
hensive phrase,  'and  for  other  purposes,' 
with  which  the  title  of  many  omnibus  bills 
concluded.  Members  of  legislature,  as  well 
as  the  general  public,  were  thus  misled  or 
kept  in  Ignorance  as  to  the  true  character 
of  proposed  legislation.  This  being  the  evil 
intended  to  be  remedied,  the  constitutional 
requirement  as  to  the  title  is  not  to  be  strain- 
ed to  apply  to  cases  not  really  within  its 
reasonable  Intent." '  See  also  Com.  v.  Ollll- 
gan,  106  Pa.  504,  46  Atl.  124. 

"2.  The  objection  to  the  biU  that  it  is  not 
general  in  its  application  is  not  well  founded. 
It  relates  to  every  county  within  the  com- 
monwealth. It  Is  true  that  it  excepts  cities 
from  its  operation ;  but  if  the  leg^islature  has 
power  to  legislate  for  the  government  of 
cities,  and  provide  affirmative  legislation  for 
their  peculiar  needs,  and  not  only  so,  but  to 
legislate  for  the  several  classes  of  cities, 
how  much  more  should  it  have  power  to  ex- 
cept cities  in  general  from  the  operation  of 
laws  which  are  not  applicable  to  their  pe- 
culiar needs?  Nor  is  the  objection  a  valid 
one  that  because  the  city  of  Philadelphia 
and  the  county  of  Philadelphia  are  coex- 
tensive, and  the  law  excepts  cities  from  Its 
operation,  it  is  therefore  local.  If  for  any 
reason  the  boundaries  of  the  city  of  Phila- 
delphia should  be  reduced,  so  as  not  to  be 
identical  with  the  boundaries  of  the  county, 
or  if  the  boundaries  of  the  county  were  en- 
larged, so  as  to  extend  beyond  the  present 
limits  of  the  city,  the  law  would  apply  to  it, 
as  well  as  to  other  counties. 

"3.  There  is  no  similarity  l>etween  this  act 
and  that  of  June  23,  1885  (P.  h.  142),  relating 
to  the  repeal  of  section  1  of  the  fence  law  of 
1700  (1  Smith's  Laws,  p.  13).  The  law  itself 
In  that  case  was  not  to  become  effective 
within  the  limits  of  any  county  unless  so 
determined  by  a  vote  of  the  people,  and,  in- 
asmuch, as  the  vote  might  be  in  favor  of  the 
repeal  in  one  county  and  against  it  in  an- 
other, the  operation  of  the  law  would  become 
local,  and  it  was  so  held  in  E^st  v.  Cherry, 
122  Pa.  417,  15  AH.  782;  but  in  this  case  it 
Is  not  the  question  of  the  operation  of  the  law 
whicb  is  left  to  a  vote  of  the  people,  but 
simply  the  question  of  the  purchase  of  real 
estate  under  its  provisions,  the  law  remaining 
in  force  within  the  county,  whether  the 
vote  be  for  or  against  tbe  purchase  of  such 
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real  estate.  The  county  of  Bearer  having 
already  purchased  property  and  erected 
bnlldlngs  necessary  for  the  care  and  main- 
tenance of  their  poor,  no  vote  of  the  people 
In  regard  to  the  parchase  thereof  was  nec- 
essary. The  property  belonged  to  the  coun- 
ty, notwithstanding  the  fact  that  the  title 
is  in  'the  directors  of  the  poor  and  of  the 
house  of  employment  for  the  county  of  Beav- 
er,' instead  of  'Beaver  county  poor  district,' 
as  provided  In  the  act  of  1879.  The  property 
was  purchased  by  the  levy  of  a  general  tax, 
and  each  Individual  citizen  Is  as  much  in- 
terested in  the  property  In  the  one  case  as 
In  the  other.  The  mach^^ery  of  the  law  for 
the  maintenance  of  the  poor  Is  prabtlcally 
the  same  under  the  act  of  1879  as  under  that 
of  1851.  In  the  one  case  the  directors  fur- 
nished the  estimates  upon  which  the  county 
commissioners  levied  the  tax.  In  the  other 
the  machinery  for  carrying  out  the  provi- 
sions of  the  law  Is  entirely  within  the  bands 
of  tbe  county  commissioners,  and  is  there- 
by Bimplifled,  and  the  expenses  of  admin- 
istration presumably  reduced.  We  attach  no 
importance  to  the  fact  that  the  act  of  April 
3,  1862  (P.  L.  280),  is  not  repealed  In  terms 
by  the  act  of  1901.  It  was  simply  a  prop 
to  the  act  of  1851,  In  order  to  continue  tbe 
time  within  which  tbe  provisions  of  that  act 
could  be  carried  into  effect.  When  tbe  build- 
ing fell,  tbe  prop  has  no  slgniUcance. 

"The  act  of  1879  has  been  twice  under 
consideration  in  tbe  Supreme  Court,  first,  in 
Jenks  Tp.  v.  Sheffield  Tp.,  135  Pa.  400,  19 
Atl.  1004;  and,  second.  In  Straub  v.  Pitts- 
burgh, 138  Pa.  356,  22  Atl.  93.  It  bas  been 
in  operation  for  more  than  20  years.  These 
facts  should  count  In  Its  favor;  for  it  was 
said  in  Sugar  Notch  Borough,  192  Pa.  349, 
43  Atl.  985:  'It  is  rather  late  now  to  ques- 
tion It.  While  these  circumstances  are  not 
conclusive  in  its  favor,  yet  they  are  a  strong 
argument  that  it  Is  not  so  plainly  repugnant 
to  the  constitution  as  It  must  be  to  require  a 
court  to  overturn  an  act  of  the  legislature.' 
Viewing  this  case  from  every  point  of  view, 
we  can  see  nothing  objectionable  In  the  de- 
cree of  the  court  dismissing  the  plaintitFs' 
bill.  It  Is  therefore  affirmed,  and  the  appeal 
dismissed,  at  tbe  costs  of  the  appellants." 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN.  FELL,  BROWN,  MES- 
TREZAT.  and  POTTER,  JJ. 

Richard  S.  Holt,  D.  A.  Nelson,  Roger  Cope, 
and  D.  M.  Twiford,  for  appellants.  J.  F. 
Beed  and  Edwin  S.  Weyand,  for  appellees. 

PER  CURIAM.  We  have  reviewed  the  dis- 
position made  by  the  common  pleas  of  Beav- 
er and  the  superior  court  of  the  several 
questions  raised  by  the  appellants,  and  affirm 
the  decree  appealed  from  on  tbe  opinion  of 
tbe  superior  court  (20  Pa.  Super.  Ct  110), 
where  Judge  Beaver  clearly  demonstrates 
the  constitutionality  of  the  act  of  June  4, 
1879  (P.  L.  78),  and  "which."   he  properly 


says,  "under  varlonB  phases,  constttatea  the 

real  bone  of  contention  in  the  case." 
Appeal  dismissed  at  appellants'  costs. 


BURTON  V.  FOREST  OIL  00. 

(Supreme  Ck>urt  of  Pennsylvania.      Jan.  5, 

1908.) 

OAS  LBASB-CONSTHUCTION— ASSIONMBNT- 
ROTAIiTIBS. 

1.  A  lessee  of  a  gas  lease,  under  which  he  was 
to  pay  a  certain  royalty,  assigned  an  undivided 
one-half  interest  therein  to  a  corporation,  to 
hold  subject  to  the  royalty  contained  in  the 
lease,  and  thereafter  assigned  tbe  other  one- 
half  interest  to  a  second  company.  The  first 
corporation  operated  the  land  under  an  agree- 
ment to  account  to  the  second  company  for  one- 
half  of  the  proceeds,  the  latter  company  to  pay 
one-half  of  the  expenses.  Held,  that  the  first 
company  was  liable  for  the  whole  of  the  royal- 
ty. 

2.  A  lease  granted  the  right  to  drill  for  oil 
and  gas,  with  a  provision  for  a  certain  rental 
if  gas  was  obtained,  and  without  any  distinction 
as  to  whether  the  gas  was  derived  from  gas 
or  oil  wells.  Held,  tnat  the  evidence  was  inad- 
missible to  show  that  the  word  "gas"  as  used 
in  the  lease  in  trade  usage  meant  gas  derived 
from  a  gas  well,  and  not  gas  from  an  oil  well. 

Appeal  from  Court  of  Ciommon  Fleas,  But- 
ler County. 

Action  by  B.  P.  Burton  against  the  Forest 
Oil  Company.  Judgment  for  plalntlfF,  and 
defendant  appeals.    Affirmed. 

Ferdinand  Relber,  a  witness,  was  asked 
this  question:  "Q.  Now,  Mr.  Relber,  I  want 
to  ask  you  this  question:  In  an  oil  and  gas 
lease,  where  this  term  is  used,  'If  gas  is 
found  in  sufficient  quantities  to  ntlllze,' 
whether  in  the  trade  that  means  gas  derived 
from  an  oil  well  that  cannot  be  marketed 
and  that  is  dangerous  to  use,  or  It  means  gas 
obtained  from  a  gas  well  which  can  be  con- 
nected with  tbe  pipe  line  and  run  to  market? 
(Objected  to  until  tbe  puri>08e  Is  shown.) 
Mr.  Campbell:  Tbe  purpose  of  this  offer  is  to 
show  the  definition  of  the  word  'gas,'  as  used 
In  contracts  of  this  kind  In  the  business.  Mr. 
Bowser:  I  object  to  this  offer,  for  the  reason 
that  the  contract  between  tbe  plaintlfr  and 
the  defendant  Is  defined  by  explicit  words, 
intelligently  and  without  any  ambiguity,  and 
to  attempt  by  custom  to  overrule,  or  an  al- 
leged custom  to  overrule,  a  contract  between 
the  parties,  would  not  be  admissible  evidence. 
The  question  is  further  objected  to  because 
the  tendency  and  purpose  Is  to  construe  a 
contract  different  from  what  it  Is  written  be- 
tween tbe  parties  themselves.  Furthermore 
it  is  objected  to  because  It  Is  asking  tbe  un- 
derstanding of  the  witness  as  to  the  construc- 
tion of  an  instrument  which  is  a  question 
of  law,  and  is  for  the  court,  and  in  no  event 
would  the  testimony  be  admissible.  Tbe 
Court:  Objection  sustained,  and  bill  sealed 
for  the  defendant  Q.  In  the  oil  and  gas 
trade  or  business,  state  whether  or  not  the 
expression  'gas  obtained  In  sufficient  quanti- 
ties to  utilize'  has  a  well  defined  meaning, 
and  If  so  what  it  isT   Mr.  Bowser:  This  ques- 
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tlon  la  objected  to  and  ^e  testLmony,  for  the 
reason  tbat  here  Is  a  written  contract  by 
which  the  parties  have  come  together,  plain- 
tiff and  defendant,  and  becomee  a  question 
now,  and  It  la  the  main  question  before  this 
Jnry.  whether  or  not  this  gas  was  used  and 
sold  for  other  purposes  than  operating  this 
lease,  and  if  the  defendant  has  already  used 
it  and  sold  it  he  has  decided  himself  that  It 
Is  in  sufficient  quantities  to  use,  and  he 
would  be  estopped  from  now  setting  up  a 
defense  to  the  payment  of  it  when  he  so  de- 
cided to  use  it  The  Court:  I  think  that 
would  be  going  a  little  too  far.  We  will  sus- 
tain the  objection,  and  seal  a  bill  for  defend- 
ant." The  court  charged  in  part  as  follows: 
"The  defendant  company  was.  only  the  owner 
of  the  undivided  one-half;  the  Gbartiers  Oil 
Company  the  owner  of  the  other  undivided 
<«e-half .  If  this  were  a  case  of  ordinary  rent 
or  rental,  where  no  oil  or  gas  was  taken  from 
the  land,  and  the  defendant  was  sued,  the 
plaintiff  could  only  recover  for  the  one-half, 
or  If  this  was  an  action  brought  to  recover 
for  oil  or  gas  not  marketed,  as  is  claimed 
sometimes  where  they  find  gas  in  paying 
quantltleB,  and  should  be  marketed,  and  no 
gas  was  taken  away,  then  we  would  say  to 
yon  that  the  defendant  would  only  be  liable 
for  the  one-half  of  the  rental;  but  the  ques- 
tion here  Is  different  The  defendant  com- 
pany here,  if  it  took  the  gas,  took  It  all,  or 
at  least  took  all  that  was  taken,  and  when 
they  took  any  beyond  what  was  necessary  to 
ran  the  boiler  and  engine  on  the  Burton 
lease,  they  would  then  become  liable  at  the 
rate  of  |500  a  year.  We  think  the  rule  would 
be  different  where  the  defendant  company 
got  the  product.  The  fact  that  the  defendant 
company  took  the  gas,  if  you  find  that  it  did 
take  It,  then,  we  think.  It  having  taken  the 
gam,  would  be  liable  for  the  whole  amount  of 
rental,  for  whatever  time  it  took  the  gas, 
and  that  is  for  you  to  determine  from  the 
testimony." 

Argued  before  McCOLLUM,  O.  J.,  and 
MITCniflliL,  DEAN,  FELL,  BROWN,  MBS- 
TKEZAT,  and  POTTER,  JJ. 

T.  C.  Campbell,  R.  W.  Cummins,  and  W. 
D.  Brandon,  for  appellant.  8.  F.  Bowser 
and  A.  L.  Bowser,  for  appellee. 

MESTREZAT,  J.  B.  P.  Burton,  the  plain- 
tiff and  appellant,  by  an  agreement  dated 
April  3,  18S9,  leased  to  W.  S.  Guffey  and 
Emmet  Queen  his  farm  of  36  acres  In  Butler 
connty  for  the  purpose  of  drilling  and  oper- 
ating for  petroleum,  oil,  or  gas  for  the  term 
of  10  years,  or  thereafter  while  oil  or  gas 
was  produced  in  paying  quantities  or  the 
rental  was  paid.  The  agreement  required 
one-eighth  of  the  oil  produced  on  the  prem- 
ises to  be  delivered  to  the  lessor,  and  then 
prorldea  a>  follows:  "It  is  further  agreed 
that  if  gas  is  obtained  In  sufficient  quantities 
to  utilize,  the  consideration  In  full  of  the 
party  of  the  first  part  shall  be  five  hundred 


dollars  ($5u0)  per  annum  for  each  and  every 
well  drilled  on  the  premises  herein  described, 
as  long  as  the  same  is  utilized,  payable  at  T. 
Mellon's  Bank,  Pittsburg,  Pennsylvania."  In 
August,  1888,  Guffey  and  Queen  assigned  the 
lease  to  3.  M.  Guffey,  who,  by  an  assignment 
dated  November  15,  1890,  assigned  to  the 
Forest  Oil  Company,  the  defendant  and  ap- 
pellant here,  an  individual  one-half  Interest 
therein,  "to  have  and  to  hold  the  said  inter- 
est in  the  above-described  lease,  leasehold 
and  premises,  subject  to  all  royalties,  rents 
and  covenants  of  the  lessee  therein  contained 
to  be  rendered,  paid  and  performed  on  and 
after  November  8,  1890."  By  another  as- 
signment, dated  February  1,  1890,  the  other 
undivided  one-half  interest  in  the  lease  was 
vested  In  the  Chartlers  Oil  Company.  A  well 
was  drilled  on  the  demised  premises  In  the 
fall  of  1889,  producing  large  quantities  of 
oil  and  gas.  The  Chartlers  Oil  Company  had 
the  management  and  control  of  the  lease  un- 
til January,  1893,  when  the  Forest  Oil  Com- 
pany, the  defendant,  took  possession  of  the 
premises  and  operated  the  well  for  oil  and 
gas  until  1898.  The  jnry  found  that  the  well 
produced  gas  In  sufficient  quantities  to  util- 
ize, and  that  the  appellant  company  did 
utilize  It  While  It  had  possession  of  the  prem- 
ises. This  action  Is  assumpsit  and  was 
brought  by  the  plaintiff  to  recover  the  gas 
rental  of  $500  per  annum,  alleged  to  be  due 
from  the  appellant  company  during  the  time 
It  had  the  management  and  control  of  the 
leased  premises.  The  case  was  submitted  to 
the  Jury,  and  a  verdict  was  returned  for  the 
plaintiff,  upon  which  Judgment  was  entered. 
The  defendant  company  has  appealed. , 

There  are  two  questions  raised  by  the  as- 
signments: (1)  Is  the  plaintiff  entitled  to  re- 
cover the  whole  gas  rental  from  the  defend- 
ant? and  (2),  did  the  court  eir  in  refusing  to 
permit  the  defendant  to  show  the  trade 
meaning  of  the  word  "gas"  in  leases  of  this 
character? 

We  are  unable  to  see  how  the  defendant 
company  can  relieve  Itself  from  liability  for 
the  claim  of  the  plaintiff.  The  assignee  of 
the  lease  is  liable  for  the  rental  of  the  prem- 
ises by  reason  of  the  privity  of  estate  exist- 
ing between  him  and  the  lessor.  The  same 
Is  true  of  any  subsequent  assignee  of  the 
lease.  Here  the  defendant  company  denies 
Its  liability  for  the  one-half  of  the  rental,  be- 
cause, as  it  claims,  the  undivided  one-half  in- 
terest in  the  lease  was  assigned  to  the  Char- 
tlers OH  Company  by  the  assignee  of  the 
lessees.  We  are  not  called  upon  to  determine 
the  right  of  the  lessor  to  recover  against  the 
Chartlers  Oil  Company  for  any  part  or  all 
of  the  gas  rental  due  the  plaintiff.  It  may 
be  that  he  could  recover  the  whole  rental  in 
a  Joint  action  against  the  two  companies,  or 
the  one-half  of  the  rental  from  each  com- 
pany in  an  action  against  them  severally. 
But,  under  the  facts  in  this  case,  why  is  not 
the  Forest  Oil  Company  liable  for  the  whole 
rental?    The  Jury  has  found  that  it  was  In 
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exclusive  possession  of  the  demised  premises, 
and  tliat  It  received  and  utilized  the  entire 
gas  product  The  possession  and  beneficial 
enjoyment  of  tbe  premises  for  gas  purposes 
by  the  defendant  company  were  as  complete 
and  exclusive  as  the  lessees  were  entitled  to 
under  the  terms  of  the  lease.  The  defendant 
enjoyed  all  the  benefits  conferred  by  the  cov- 
enants of  the  lessn:.  It  took  possession  and 
operated  the  gas  well  under  the  assignment 
from  the  lessee's  assignee,  "subject  to  all 
royalties,  rents  and  covenants  of  the  lessee 
therein  contained,  to  be  rendered,  paid  and 
performed  on  and  after  November  8,  1880." 
It  therefore  held  and  operated  the  well  under 
the  covenant  In  the  lease  to  pay  the  entire 
gas  rental,  which,  by  reason  of  the  privity 
of  contract,  the  lessor,  could  have  collected 
from  the  lessees. 

If,  as  claimed  by  tbe  appellant,  the  Char- 
tlei-8  on  Company  received  from  It  the  one- 
half  of  the  proceeds  of  the  gas  produced, 
to  which  the  latter  was  entitled  under  the 
assignment  of  the  undivided  one-half  inter- 
est of  the  lease,  then  It  can  enforce  contrlbu- 
tlou  against  the  Ghartlers  Company  for  Its 
share  of  tbe  rental.  In  fact,  the  evidence 
tends  to  show  that  contribution  was  made 
by  tbe  Ghartlers  Company  as  the  rental  be- 
came due.  An  officer  of  tbe  appellant  com- 
pany testified  that  bis  company  rendered 
statements  to  the  CharUers  Oil  Company  for 
one-half  of  the  amount  expended  in  running 
the  business,  and  that,  the  bills  were  paid. 
But  If  tbe  appellant  company  has  not  receiv- 
ed from  the  Ghartlers  Oil  Company  the  one- 
half  of  the  rental  for  the  premises.  It  can 
be  no  hardship,  under  the  circumstances 
disclosed  here,  to  require  It  to  compel  contri- 
bution, otherwise  to  bear  the  loss  against 
which  it  bad  tbe  means  In  Its  hands  to  pro- 
tect itself.  From  the  testimony  it  is  evident 
that  tbe  appellant  took  charge  of  the  prem- 
ises and  well,  and  utilized  the  gas,  under 
an  agreement  by  which  it  was  to  pay  the 
Ghartlers  Oil  Company  for  tbe  one-half  of 
the  gas  produced,  and  the  latter  was  to  be 
responsible  for  one-half  of  the  expense  in 
producing  it  The  plaintiff  was  not  presum- 
ed to,  nor  did  he,  have  knowledge  of  the  ex- 
istence of  any  arrangement  between  the  par- 
ties by  which  tbe  well  was  operated.  He  saw 
the  appellant  company  In  exclusive  posses- 
sion of  the  premises,  taking  and  utilizing 
the  gas.  This  was  the  extent  of  his  knowl- 
edge as  to  the  party  operating  under  the 
lease.  Under  Its  assignment,  the  appellant 
had,  as  against  the  appellee,  the  right  to 
the  possession  of  the  premises  for  the  pur- 
pose of  operating  for  gas.  The  plaintiff 
could  not  interfere  with  or  control  the  ap- 
pellant In  the  exercise  of  this  right  Aa  the 
company,  therefore,  had,  by  virtue  of  Its 
assignment,  the  beneficial  enjoyment  of  tbe 
premises  as  fully  as  the  lessees  could  have 
bad  under  the  lease,  the  obligation  Is  upon  It 
to  perform  their  covenants  to  pay  the  gas 
rental  to  the  plnintlfC. 


The  learned  trial  Judge  was  right  In  ex- 
cluding the  testimony  offered  for  tbe  pur- 
pose of  showing  the  trade  meaning  of  tbe 
word  "gas"  used  in  the  lease  between  the 
plaintiff  and  Guffey  and  Queen.  The  pur- 
pose was  to  show  that  tn  the  oil  and  gae 
business  tbe  word  "gas,"  as  used  In  such 
contracts,  means  gas  derived  from  a  gas 
well,  and  not  from  an  oil  well.  Tbe  lease 
granted  the  right  to  drill  and  operate  for 
"petroleum  oil  or  gas,"  and  provides  that 
if  gas  is  obtained  in  sufficient  quantities  to 
utilize,  the  consideration  therefor  should  be 
$500  per  annum  for  each  well  drilled  on  tbe 
premises.  The  meaning  of  the  word  is  nei- 
ther ambiguous  nor  uncertain,  but  is  well 
understood.  Nor'  does  the  connection  In 
which  It  Is  used  give  It  a  meaning  requir- 
ing parol  evidence  to  explain  it  The  offer 
was  ia  effect  not  to  explain,  but  to  contradict 
the  explicit  provisions  of  the  contract  by 
showing  that  tbe  lessees  were  to  pay  for  tbe 
gas  only  on  condition  that  it  was  produced 
or  derived  from  a  gas  well.  This  would 
have  been  In  direct  opposition  to  the  agree- 
ment and  In '  conflict  with  Its  terms.  Tbe 
lease,  as  we  have  seen,  granted  tbe  right  to 
drill  for  oil  and  gas,  but  the  consideration 
to  be  paid  for  the  gas  did  not  depend  on 
whether  it  was  dferived  from  an  oil  well  or 
a  gas  well,  but  whether  the  gas  was  "ob- 
tained In  sufficient  quantities  to  utilize."  Pa- 
rol evidence  la  not  admissible  for  the  pur- 
pose of  making  a  new  and  different  agree- 
ment for  the  parties,  and  hence  the  evi- 
dence, the  rejection  of  which  is  complained 
of  by  the  appellant,  was  properly  excluded. 

Tbe  assignments  of  error  are  overruled, 
and  tbe  Judgment  Is  affirmed. 


ALLEGHENY  NAT.  BANK  r.  RBIGHARD. 

(Supreme  Court  of  Pennsylvania.      Jan.   5, 

1903.) 

BASBMBNT-CONSTRUCnON. 
1.  The  owners  of  adjoining  lots  constmcted 
their  buildings  so  as  to  have  a  common  stair- 
way and  area,  but  there  was  no  evidence  as  to 
the  terms  under  which  they  were  to  be  used. 
Held,  that  the  inference  is  that  the  right  was 
confined  to  the  common  area  as  it  was  estab- 
lished at  the  time, 'and  that  one  of  the  iiarties 
therefore  could  not  make  such  changes  In  the 
stairway  as  to  interfere  with  the  light  from  the 
windows  opening  into  the  area,  or  cut  new  holes 
in  bis  neighbor's  walls  to  support  new  landings, 
and  subject  the  common  area  to  a  new  and  ad- 
ditional use  of  persons  going  to  upper  stories, 
erected  by  him  on  his  own  l>uilding. 

Api^eal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  Allegheny  National  Bank  against 
D.  P.  Reighard.  Decree  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Shafer,  J.,  found  the  facts  to  be  substan- 
tially as  follows:  In  1858,  the  plaintiff  was 
the  owner  of  a  lot  of  ground  fronting  25 
feet  on  Fifth  avenue,  In  the  city  of  Pitts- 
burg.    At   tiie  same  time    the  defendant's 
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predecessors  In  title  were  the  owners  of  a  lot 
fronting  about  23  feet  on  Flftb  avenue,  ad- 
Joii;lng  the  lot  of  plaintiff  on  the  west  The 
plalntltr  built  Its  banking  house  on  its  lot, 
and  the  defendant's  predecessor  In  title  built 
on  his  lot  a  business  bouse;  these  two  build- 
ings being  each  of  a  height  of  four  stories, 
and  provided  with  an  Iron  front,  alike  on  the 
two  buildings.  In  the  construction  of  these 
buildings  a  space  4%  feet  in  front  on  Fifth 
ayenuo,  and  15  feet  In  depth,  was  left  out  of 
the  walls  of  each  building,  one  on  the  west- 
erly side  of  the  bank's  lot,  and  the  other  on 
the  easterly  side  of  the  lot,  now  belonging 
to  the  defendant.  In  this  space  a  staircase 
was  built  to  the  top  of  the  building.  A  door- 
way. C  feet  wide,  opened  Into  this  space  from 
Fifth  avenue,  and  the  stairs  started  up  from 
the  side  next  to  the  bank  building  at  a  dis- 
tance of  about  6  feet  from  the  doorway,  and 
the  flight  of  stairs  went  up  from  side  to  side 
of  the  space  with  continuous  landings  at  the 
level  of  the  stories.  The  front  of  this  space 
was  covered  by  the  common  iron  front  of  the 
building,  and  contained  windows,  which 
were  but  slightly  interfered  with  by  the 
stairs.  There  were  openings  from  the  third 
and  fourth  stories  into  the  bank's  building, 
and  on  each  of  the  stories  above  the  ground 
into  the  building  now  of  the  defendant.  The 
stairs  have  been  used  continuously  by  both 
parties.  No  contract  of  the  parties,  written 
or  oral.  In  regard  to  this  staircase,  was  given 
In  evidence,  but  it  is  alleged  in  the  bill,  and 
admitted  by  defendant,  that  the  plaintiff  paid 
one-half  the  cost  of  the  construction  of  the 
stairs  in  1858.  In  the  summer  of  1900  the 
defendant's  building  was  seriously  injured  by 
Are,  and  the  rear  part  of  It  destroyed,  but 
no  part  of  the  staircase,  or  the  walls,  or 
doors  adjoining  It,  was  afTected.  Some  time 
after  the  Are  the  defendant  drew  up  plans 
for  the  alteration  of  his  building.  Including 
the  putting  In  of  an  elevator  and  a  change 
in  the  number  of  stories,  by  making  three 
stories  out  of  a  third  and  fourth,  and  add- 
ing what  would  be  a  sixth  story,  and  by 
changing  the  front,  and  submitted  these 
plans,  or  some  of  them,  to  the  plaintitF,  and 
requested  the  plaintiff  to  agree  to  them.  The 
bank,  after  considering  the  matter,  declined 
to  agree  to  the  changes.  Negotiations  were 
then  bad  between  the  counsel  of  the  re- 
spective parties,  and  while  these  were  pend- 
ing the  defendant  proceeded  with  his  plan, 
tore  down  the  staircase,  rebuilt  it  In  part, 
and  pnt  a  wall  10  feet  high  on  top  of  the 
walls  inclosing  the  9  by  15  foot  space  here- 
tofore described,  and  extended  the  staircase 
np  into  It,  to  connect  with  his  new  sixth 
Btory.  This  work  was  done  without  the 
knowledge  of  the  plainttfT,  it  being  all  inside 
the  building,  and  done  with  the  rest  of  the 
work  of  rebuilding  the  burnt  portions  of  de- 
fendant's house,  the  upper  stories  of  the  bank 
building  either  being  unoccupied  or  the  ten- 
Wits  not  objecting.  The  plaintiCT  bank  filed 
the  bDl  herein,  and  applied  for  a  preliminary 


injunction,  which  was  granted,  restraining  the 
defendant  from  further  interfering  with  the 
stairs,  except  to  protect  them  with  banisters, 
and  from  taking  down  and  changing  the 
front,  and  from  further  proceeding  with  the 
work. 

The  changes  actually  made  by  the  defend- 
ant, up  to  the  time  of  filing  the  bill,  were: 
He  raised  the  first  platform  two  or  three  feet 
above  its  former  level,  for  the  purpose  of 
giving  headroom  to  reach  his  elevator  from 
the  front  door,  and  to  do  so  was  obliged  to 
bring  the  foot  of  the  stairs  two  feet  nearer 
to  the  door  than  it  was  before.  In  raising 
this  platform  he  made  new  cuts  into  the  wall 
of  the  bank  building  in  which  to  place  the 
supports,  and  similar  changes  were  made  In 
the  various  platforms  of  the  stories  above 
the  first,  the  same  being  broken  into  two 
parts,  so  as  to  reach  the  changed  position  of 
the  doors  in  his  building,  and  the  headway 
over  the  stairs  in  one  or  two  places  was  re- 
duced to  as  low  as  seven  feet  The  stairs,  as 
so  altered  by  him.  were  much  less  conforma- 
ble to  the  windows  in  the  front  than  they 
were  before,  and  the  light  to  the  staircase  is 
materially  Interfered  with.  This  the  defend- 
ant claims  will  be  practically  remedied  If  he 
Is  allowed  to  change  the  front  according  to 
his  design.  The  platforms  of  the  stairs  still 
conform  to  the  stories  of  the  plalntHTs  build- 
ing. He  put  a  13-lnch  brick  wall  on  the  top 
of  the  walls.  Inclosing  the  sides  and  back  of 
the  space  on  his  own  building  and  on  that 
of  the  bank,  and  extended  the  staircase  np 
Into  this  space  to  connect  with  his  sixth  story. 
The  defendant  has  also  put  an  elevator  Into 
the  building,  wholly  upon  his  own  ground. 
Immediately  In  the  rear  of  the  4%  feet  of  his 
own  ground,  which  Is  Inclosed  for  the  pur- 
pose of  a  staircase,  and  has  cut  a  door 
through  the  rear  wall  of  the  9  by  15  foot 
space  to  give  access  to  his  elevator  from 
that  space,  under  the  platform  raised  for 
that  purpose.  All  the  other  doors  of  the  ele- 
vator are  into  defendant's  building  on  the 
west  side  of  the  elevator  shaft,  and  not  Into 
the  stairway.  Persons  using  the  elevator  in- 
stead of  the  stairs  to  reach  the  upper  stories 
of  defendant's  building  enter  through  the 
door,  the  middle  of  which  Is  on  the  outer  line 
of  the  two  properties,  and  proceed  thence  to 
the  left  to  the  elevator,  the  stairway  starting 
up  on  the  right  There  Is  no  place  In  which 
tbe  plaintiff  could  put  an  elevator  opening 
to  bis  building  In  the  space  used  for  the  stair- 
way except  by  removing  the  stairway.  The 
further  changes  which  defendant  proposes  to 
make  are  to  take  out  the  whole  front  of  the 
nine  feet  on  Fifth  avenue,  and  replace  it 
with  a  brick  wall,  in  conformity  with  the 
new  "front  which  he  proposes  to  put  on  his 
own  building,  putting  In  new  windows  to  cor- 
respond In  height  and  appearance  with  the 
windows  in  his  altered  front,  and  which  will 
then  not  conform  with  the  windows  in  the 
bank  building.  Of  this  the  plaintiff  com- 
plains that  It  will  cause  the  whole  of  the  nine- 
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foot  space  to  appear  to  be  a  part  of  def end- 
anf  8  building,  and  that  the  change  Is  imnec- 
essary. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWIS,  MBSTRBZAT,  and  POTTER,  JJ. 

J.  H.  White,  S.  W.  Ghllds,  and  John  Reed 
Scott,  for  appellant  C.  C.  Dickey,  George 
Shlras,  8d,  and  W.  K.  Shlras,  for  appellee. 

MITCHELL,  J.  It  Is  not  material  for  the 
purposes  of  this  case  whether  the  appellant's 
right  In  plalntUf's  building  be  called  an  lr> 
revocable  license  or  an  easement,  for  It  must 
rest  on  the  principles  and  be  decided  on  the 
footing  of  an  easement  by  prescription.  That 
the  Joint  erection  and  occupation  of  the  stair- 
way and  the  area  In  which  It  Is  located  were 
by  agreement  Is  known  here  just  as  It  is 
Implied  in  a  prescription,  but,  in  the  absence 
of  any  evidence,  either  written  or  oral,  aa  to 
the  terms  of  the  agreement,  the  court  can 
only  determine  what  It  was  by  what  was  done 
without  dispute  by  the  parties  on  the  land 
at  the  time  and  subsequently.  That  Is  the 
test  of  the  nature  and  extent  of  an  ease- 
ment by  prescription,  and  It  must  be  the  test 
here.  The  Inference  from  the  evidence  is, 
not  that  each  party  gare  the  other  an  unlim- 
ited right  to  use  the  common  area  for  such 
purposes  and  In  such  manner  as  he  might  de- 
sire, or  even  for  general  use  few  a  stairway, 
but  that  the  right  was  definitely  confined  to 
the  common  area  as  it  was  established  by 
the  parties  at  the  time  and  as  It  continued  to 
be  jointly  used. 

The  alterations  In  the  stairway  and  build- 
ing made  by  defendant  are  admitted.  Some 
of  them— such  as  the  building  of  the  wall  an 
additional  story  in  height  on  plaintiff's  side 
of  the  area,  and  the  alteration  of  the  front 
wall  over  the  area— were  corrected  before  the 
decree,  and  are  now  out  of  the  case.  But 
there  still  remain  the  removal  of  the  stairway 
farthet  front  at  the  ground  floor,  the  reduc- 
tion of  the  headway  at  points  In  the  stairs 
and  landings,  the  consequent  Interference 
with  the  light  from  the  front  windows,  the 
cutting  of  new  holes  In  plaintiff's  wall  to 
support  the  new  landings,  and  the  opening 
t>f  a  door  to  the  elevator  on  the  ground  floor 
of  the  area,  which,  though  in  defendant's 
own  building,  subjects  the  common  areai  to 
the  new  and  additional  use  of  persons  going 
to  the  new  upper  stories  erected  by  defend- 
ant. All  these,  and  perhaps  some  others,  less 
manifest,  are  new  or  more  extensive  bm'dens 
on  the  area  and  stairway  than  have  been 
used  heretofore.  That  the  changes  inflict 
little  or  no  damage  on  plaintiff  Is  not  ma- 
terial. Bven  a  conceded  benefit  by  an  Im- 
provement cannot  be  Imposed  without  con- 
sent, for  plaintiff's  right  Is  to  have  the  status 
quo  maintained,  independently  of  any  actual 
present  Injury  by  the  change.  The  legal 
Injury  which  plaintiff  Is  entitled  to  prevent 
Is  the  permanent  change  In  the  conditions 
agreed  upon  as  shown  by  the  past  user. 

Decree  affirmed,  with  costs. 


BOON   T.   BBAYEB   VALLBnT  TBAOTION 
CO. 

(Supreme  Court  of  PennsylTsnia.      Jan.  B, 
1903.) 

STREBT  BAHjHOAOS-CHUJ)  ON  TRACK— DAM* 
AQES. 

1.  Plaintiff  sued  an  electric  railway  company 
to  recover  for  the  death  of  a  boy  six  years 
old.  The  evidence  showed  that  the  car  which 
Injured  the  boy  was  running  near  a  schoolhonse, 
when  children  were  on  the  street,  at  a  rate  of 
25  miles  an  hour,  without  notice,  by  gong  or 
otherwise.  Held,  that  a  verdict  for  plaintiS 
was  sustained  by  the  evidence. 

2.  A  verdict  of  $1,518  for  the  death  of  a  boy 
six  years  old  is  not  excessive. 

Appeal  from  court  of  common  pleas, 
Beaver  county. 

Action  by  W.  S.  Hoon  against  the  Beaver 
Valley  Traction  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Defendant  presented  this  point:  "While 
on  account  of  the  tender  age  of  Gilbert  Hoon 
at  the  time  of  the  accident,  he  being  only  6^ 
years  of  age,  contributory  negligence  cannot 
l>e  attributed  to  him,  yet  if  you  find  under 
the  evidence  that  at  the  time  of  the  acci- 
dent he  unexpectedly  and  without  warning 
ran  from  the  pavement,  or  from  the  cross 
street,  against  or  in  front  of  the  moving  car 
of  the  defendant,  and  was  killed,  such  fact 
Is  not  evidence  of  negligence  on  the  part  of 
the  street  railway  company,  so  as  to  ren- 
der it  liable  In  this  action;  and  if  yon  so 
find,  your  verdict  must  be  for  the  defend- 
ant Answer.  Refused."  The  court  charged 
In  part  as  follows:  "The  measure  of  dam- 
ages for  the  death  of  a  minor  child  occa- 
sioned by  negligence  Is  the  money  value  of 
the  child's  services  until  it  attains  Its  ma- 
jority, reduced  by  the  cost  of  maintenance 
and  education."  Verdict  and  judgment  for 
plaintiff  for  ?1,518. 

Argued  before  McCOLLim,  0.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN,  MBS- 
TREZAT,  and  POTTER,  JJ. 

A.  P.  Marshall  and  John  M.  Buchanan, 
for  appellant  Richard  S.  Holt  and  J.  H. 
Onnnlngham,  for  appellee. 

PELL,  J.  The  case  could  not  properly 
have  been  withdrawn  from  the  Jury.  The 
plalntlfTs  son  was  not  of  an  age  to  be  char- 
ged with  negligence.  There  was  testimony 
that  the  car  by  which  he  was  Injured  was 
running  at  a  rate  of  25  miles  an  hour  through 
a  populous  part  of  the  borough,  near  a 
schoolhonse,  at  an  hour  when  schoo;!  chil- 
dren were  on  the  street,  and  that  no  notice, 
by  gong  or  otherwise,  was  given  of  its  ap- 
proach to  the  crossing  where  the  accident 
happened. 

The  point  for  charge,  the  refusal  of  which 
Is  the  subject  of  the  second  assignment  of  er 
ror,  could  not  have  been  affirmed.  It  leaves 
out  of  view  altogether  the  negligence  In  nm- 

f  2.  See  Death,  vol.  U,  Cnit.  Die.  |  111. 
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nlng  tbe  car-  too  rapidly  ander  the  clrctim- 
Btances,  and  it  ends  with  a  direction  to  find 
for  the  defendant,  an  ending  so  often  fatal 
to  points  otherwise  good.  The  question  In- 
tended to  be  raised  by  this  point  was  ful- 
ly covered  by  the  general  charge,  in  which 
It  was  said  by  the  learned  trial  Jndge; 
"■While  negligence  cannot  be  imputed  to  a 
child  of  the  age  of  Gilbert  Hoon,  neverthe- 
less it  may  be  assumed  that  a  child  old 
enough  to  be  allowed  to  ran  at  large  has  dis- 
cretion enough  to  avoid  ordinary  dangers; 
and  that  persons  who  have  business  on  the 
streets  may  reasonably  conclude  that  they 
are  not  to  provide  against  possible  danger 
that  may  result  to  such  a  child  from  its  own 
wlllfnl  trespasses;  so  that  where  a  child 
unexpectedly  and  without  warning  runs  from 
the  pavement  against  a  moving  traction  car, 
or  In  front  of  a  moving  traction  car,  such  fact 
is  not  evidence  of  such  negligence  on  the 
part  of  the  street  railway  company  as  to 
render  them  liable." 

The  objection  that  there  was  not  8u£9cient 
evidence  of  the  value  of  the  child's  serv- 
ices or  the  cost  of  maintenance  on  which  to 
base  tbe  amount  of  the  verdict  is  not  with- 
out force,  but  it  cannot  be  sustained.  The 
age,  physical  and  mental  condition  of  the 
child,  and  the  circumstances  in  life  of  its 
parents,  were  shown.  Ordinarily  this  is  all 
that  can  be  shown.  It  furnishes  a  very  un- 
satisfactory basis  for  the  computation  of 
pecuniary  damage,  as  the  chances  of  life 
and  death,  of  health  and  sickness,  and  of 
tbe  earnings  of  the  child  going  to  the  pa- 
rents, are  necessarily  Involved  in  it  A  ver- 
dict In  such  cases  la  always  more  or  less 
conjectural,  but  the  common  experiences  of 
life  furnish  some  basis  for  a  reasonable  es- 
timate. All  that  a  trial  judge  can  do  is  to 
state  clearly  the  true  ground  of  recovery, 
limiting  It  to  the  probable  pecuniary  loss, 
and  pointing  out  the  elements  to  be  consid- 
ered, and  to  permit  no  excessive  verdict  to 
stand.  The  instruction  upon  the  subject  in 
this  case  was  full,  .clear,  and  accurate,  and 
was  accompanied  by  a  caution  to  the  Jury 
not  to  render  a  verdict  for  an  unreasonable 
amount.     The  Judgment  is  affirmed. 


BEES  et  aL  T.  JOSEPH  WAI/TON  ft  CO. 

(Supreme  Court  of  Pennsylvania.      Jan.  6, 
1908.) 

COUJSION-BVIDENCB-NONSUIT. 
1.  DvideDce,  in  an  action  for  Injuries  to  a 
■teamer  by  collision  with  another  steamer, 
showed  that  the  plaintifTs  steamer  was  ruuning 
at  a  low  rate  of  speed,  and  was  actually  back- 
ing at  the  time  she  was  struck  by  defendant's 
steamer.  Held  error  to  enter  a  nonsuit  on  the 
ground  that  plaintiffs  steamer  was  guilty  of 
contributory  negligence  in  ranniug  at  too  high 
a  rate  of  speed  in  a  fog. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
Action  by  Thomas  M.  Bees  and  Frances 


K.  Hullngs  against  Joseph  Walton  &  Co., 
Incorporated,  to  recover  damages  for  injuries 
to  a  steamer  by  collision.  Judgment  for  de- 
fendant, and  plalntiCTs  appeaL    Beversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  MBSTEBZAT,  and  POTTKB,  JJ. 

M.  W.  Acheson,  Jr.,  Thomas  Patterson,  and 
James  B.  Sterreti,  for  appellants.  John  S. 
Wendt,  D.  T.  Watson,  Johns  HcCleave,  and 
John  M.  Freeman,  for  appellee. 

DEAN,  J.  The  plaintiffs  owned  tbe  steam- 
er John  K.  Fisher,  tbe  defendant  the  Coal 
City.  Both  navigated  the  Monongahela  river 
on  the  night  of  January  6,  1899.  The  Fisher 
had  been  towhig  on  tbe  river,  but  on  the 
day  named  her  tow  had  been  tied  up  and 
her  work  ended.  She  then  steamed  down 
stream,  intending  to  round  the  point  into  the 
Allegeheny  river  and  proceed  to  her  landing 
on  the  north  side.  In  her  course  down  the 
Monongahela  she  took  the  Pittsburg  side. 
The  Coal  City  was  coming  up  the  Ohio, 
bound  for  her  landing,  which  was  on  the 
south  side  of  the  Monongahela,  when,  as  she 
was  rounding  the  point,  she  struck  the  Fisher 
amidships  and  seriously  damaged  her.  The 
plaintiCFs  alleged  the  collision  was  caused  by 
the  negligence  of  the  Coal  City,  in  that,  al- 
though out  of  her  course,  she  sounded  no 
signals  and  ran  on  at  full  speed;  displayed 
no  lights  on  her  smokestack  as  the  law  re- 
quired. On  the  other  hand,  plaintiffs  aver- 
red that  the  Fisher  acted  with  proper  care 
under  the  circumstances;  it  being  a  very 
foggy  night  she  ran  very  slowly;  when  the 
Coal  City  came  within  sight  she  reversed  her 
engines  and  was  actually  backing  away  when 
the  collision  occurred;  that  she  displayed  tbe 
statutory  light  and  86unded  fog  signals;  that, 
as  she  approached  the  Point,  she  sounded  a 
whistie,  which  could  be  heard  far  down  the 
Ohio  river  below  the  approaching  Coal  City. 

After  the  evidence  was  all  in  the  learned 
Judge  of  the  court  below,  being  of  opinion 
that  it  showed  contributory  negligence  on  the 
part  of  the  Fisher,  directed  a  nonsuit,  which 
he  afterwards,  on  motion,  refused  to  take 
off.  and  we  have  this  appeal  by  plaintiffs. 
In  his  opinion  refusing  to  take  off  the  non- 
suit, he  bases  the  charge  of  contributory  neg- 
ligence on  one  fact,  that  under  the  circum- 
stances the  Fisher  was  steaming  at  too  great 
speed.  He  says:  "Taking  plaintiffs'  own  ac- 
count of  the  character  of  the  weather  the 
fact,  as  testified  to  by  the  master  and  pilot, 
that  he  could  see  not  over  300  feet,  and  that 
frequently  the  smoke  and  fog  were  so  thick 
that  he  could  not  see  even  that  distance, 
which  is  fully  borne  out  by  the  fact  that  he 
did  not  see  the  lights  on  defendant's  boat  at 
all  until  the  collision  took  place,  it  seems 
plain  that  a  speed  of  nine  miles  an  hour  was 
an  Immoderate  speed.  As  we  understand  tbe 
cases  which  have  been  presented  to  us,  they 
hold  that  in  fog  or  thick  weather  it  Is  neg- 
ligence for  a  boat  to  proceed  at  such  speed 
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as  to  muke  It  impossible  to  stop  Its  headway 
and  bring  It  to  a  standstill  within  the  dis- 
tance at  wlilch  another  vessel  could  be  seen; 
and  the  testimony  fully  disclosed  that  at  the 
speed  of  nine  miles  an  hour,  or  anything  ap- 
proaching It,  it  would  have  been  impossible 
to  stop  the  boat  Within  seeing  distance  of 
another  boat  at  the  place  of  collision."  It 
will  be  seen  from  this  that  the  court  under- 
took to  decide  from  the  evidence  that  plain- 
tiffs' boat,  under  the  circumstances,  was  mov- 
ing at  an  immoderate  speed  at  the  time  of 
the  collision,  and  was  therefore  guilty  of  con- 
tributory negligence,  and  the  learned  judge 
was  right  in  so  deciding  If  the  evidence  clear- 
ly disclosed  such  negligence.  But  appellant 
argues  that  the  evidence  does  not  so  show. 
Cfiptain  E.  J.  Hulings  testifies:  That  he  has 
followed  steamboating  for  17  years,  and  Is  a 
pilot;  that  on  the  day  of  the  collision  be 
started  with  the  Fisher  to  go  around  to  her 
landing  on  the  Allegheny  at  the  foot  of  Fifth 
street;  that  it  was  a  bad  night,  very  foggy; 
that  he  sounded  fog  signals  and  kept  to  the 
Pittsburg  side  of  the  river;  that  he  ran  un- 
der slow  bells,  which  is  as  slow  as  a  boat 
can  go  under  steam,  and  is  the  slowest  a 
boat  can  go,  unless  stopped  and  allowed  to 
float,  and  that  speed  continued  until  the  col- 
lision; that  at  the  time  he  had  out  the  regu- 
lar signal  lights;  that  above  the  Point  he 
sounded  signals  for  it,  a  kind  of  signal  which 
would  be  recognized  by  river  men;  that  when 
he  saw  the  Coal  City  approaching,  be  stopped 
his  boat  and  rang  to  back  her,  and,  while 
backing,  the  Coal  City  struck  the  Fisher. 
He  further  states  that  on  a  slow  bell  a  boat 
runs  five  or  six  miles  an  hour;  that  he  could 
not  have  enttarely  stopped  bis  boat  and  back- 
ed her  after  seeing  the,  other  boat.  Dalley, 
the  engineer,  testified  the  boat  was  running 
at  a  slow  bell,  and  was  actually  backing  at 
the  moment  of  collision.  There  was  other 
testimony  to  the  same  effect 

To  our  minds,  the  evidence  does  not  show 
clearly  what  the  speed  of  the  Fisher  was  per 
hour  just  before  the  collision.  It  does  seem 
to  show,  at  least  Inferentlally,  that  it  was 
going  very  slowly  because  of  the  dangerous 
navigation  that  night.  From  the  testimony 
of  boatmen  of  knowledge  and  experience.  It 
would  seem  that  a  boat  running  in  a  fog 
under  the  most  careful  navigation  cannot  go 
so  slowly  as  to  lose  what  is  called  steerage- 
way  without  becoming  unmanageable. 

It  seems  to  us,  while  It  may  be  a  fact  that 
the  rate  of  speed  of  the  Fisher  was  neg- 
'Igeat,  nevertheless,  that  is  an  inference  from 
'.he  evidence  that  a  Jury  might  not  have 
irawn,  or  might  reasonably  have  drawn  a 
different  one.  Tberefore,  as  is  said  in  Buck- 
liu  V.  Davidson,  155  Pa.  362,  26  Ati.  643, 
"the  plaintiff  is  entitled  to  the  benefit  of 
every  fact  and  Inference  of  fact  which  might 
have  been  found  by  the  Jury  or  drawn  by 
them  from  the  testimony  before  them." 

The  Judgment  la  reversed,  and  a  proceden- 
do awarded. 


In  re  DAVIDSON'S  ESTATE  (No.  1). 

(Supreme  Court  of  Pennsylvania.      Jan.  5, 

1903.) 

ADVANCBMBNT  TO  HEIRS— INTBRSST. 

1.  A  widow,  having  a  right  under  the  will 

to  use  all  the  income  of  the  estate,  used  only  a 

portion   thereof,   and  allowed   the  executor   to 

{>ay  out  large  sums  of  money  to  certain  of  the 
egatees,  and  did  not  require  him  to  keep  all 
the  funds  invested.  There  was  evidence  that 
such  payments  were  not  intended  as  gifts,  but 
were  made  with  the  intent  that  they  should  be 
accounted  for  to  the  estate.  Held,  that  they 
bore  interest  from  the  date  of  payment  until  the 
distribution  of  the  estate. 

Appeal  from  orphans'  court,  Beaver  coun- 
ty. 

In  the  matter  of  the  estate  of  Daniel  R. 
Davidson.  From  a  decree  dismissing  excep- 
tions to  the  auditor's  report,  Charles  David- 
son appeals.    AfiBnned. 

Argued  before  McCOLLUM,  O.  J.,  and 
MITCHELL,  DEAN,  FELL,  BROWN,  POT- 
TER, and  MBSTRBZAT,  JJ. 

J.  F.  Reed,  for  appellant.  John  M.  Buch- 
anan and  Winfleld  S.  Moore,  for  appellees. 

POTTER,  J.  Daniel  R.  Davidson  died  on 
March  IS,  1884.  By  his  last  will  and  testa- 
ment he  gave  to  his  wife,  Mary  Clark  David- 
son, a  life  estate  in  the  real  estate  and  the  In- 
come and  interest  of  the  personal  estate,  at 
win  or  absolutely.  At  her  death  the  entire 
estate  was  to  be  equally  divided  among  the 
children  of  the  testator.  The  widow  had  the 
right  to  use  all  of  the  income,  if  she  saw  lit 
to  do  so;  but.  If  she  did  not  take  It  all,  what- 
ever was  left  would  necessarily  remain  as  a 
part  of  the  estate  of  her  husband,  which  at 
her  death  was  to  be  divided  equally  among 
the  children.  As  a  matter  of  fact  she  did  not 
use  nearly  all  of  the  Income,  and  large  sums 
were  left  in  the  hands  of  the  executor  as  part 
of  the  corpus  of  the  estate.  The  appellant, 
Charles  Davidson,  Is  the  executor,  and  as 
such  has  been  in  charge  of  the  estate  since 
his  father's  death  in  18^.  Instead  of  keep- 
ing ail  the  funds  of  the  estate  employed  In 
outside  investments  until  the  period  of  final 
distribution  should  arrive,  the  executor  paid 
from  time  to  time  large  sums  of  money  to 
himself  and  to  certain  of  his  brothers  as  leg- 
atees; the  amount  thus  paid  to  himself  being 
largely  in  excess  of  that  paid  to  any  of  the 
others.  In  making  these  payments  the  ex- 
ecutor secured  the  consent  of  the  widow. 
But,  as  pointed  out  by  the  auditor  in  his  re- 
port, the  fact  that  she  approved  or  authoriz- 
ed these  payments  to  be  made  by  the  execu- 
tor of  her  husband's  will,  as  executor,  he  to 
take  receipts  therefor  as  such,  and  to  ac- 
count for  and  claim  credit  for  them  as  execu- 
tor, and  the  further  stipulation  upon  her 
part  that  these  sums  should  be  charged 
against  the  children  In  the  final  settlement  of 
the  estate,  make  it  clear  that  she  did  not  in 
any  way  treat  these  payments  as  gifts  from 
her  separate  estate.    Undoubtedly,  if  she  had 
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cbosen  to  do  so,  she  might  have  reduced  all 
the  Income  to  her  own  poBsesslon,  and  then 
dlstribnted  it  to  her  sons  as  gifts  from  her- 
self; but  In  her  testimony  she  distinctly  re- 
pudiates the  Idea  that  anything  paid  out  by 
the  executor  to  her  sons  was  a  gift  from 
her,  and  she  distinctly  asserts  that  it  was  all 
to  be  repaid,  or  to  be  accounted  for  to  the 
estate,  and,  whatever  the  amount  of  the  es- 
tate, it  was,  under  the  terms  of  the  will,  to  be 
equally  divided  among  the  children. 

There  is  no  room  for  the  distinction  sug- 
gested in  the  argument  for  the  appellant— 
between  appropriating  the  whole  of  the  in- 
come, and  merely  directing  its  use,  during 
the  lifetime  of  the  widow.  Appellant  admits 
that  she  did  not  take  for  herself  all  the  in- 
come, and  the  auditor  and  the  court  below 
hare  found  nothing  in  the  evidence  to  Justify 
the  conclusion  that  the  widow  did,  or  intend- 
ed to  direct  or  authorize  the  use  of  any  por- 
tion of  the  income  by  the  executor  and  cer- 
tain other  children  of  the  testator  for  their 
own  personal  benefit,  and  to  the  disadvan- 
tage of  the  other  legatees.  The  only  conclu- 
sion, therefore,  that  can  be  drawn  from  the 
actual  facts  of  the  transaction.  Is  that  the 
payments  were  made  by  the  executor,  out  of 
the  funds  belonging  to  the  estate,  to  certain 
of  the  legatees  at  a  time  prior  to  the  period 
of  distribution.  As  the  auditor  well  says,  if 
these  sums  bad  been  otherwise  Investod.  the 
interest  tliereon  would  have  augmented  the 
estate  to  the  mutual  benefit  of  all  the  lega- 
tes. He  therefore  very  properly  reaches  the 
conclusion  of  law  that,  "In  the  equalization  of 
the  shares  to  be  distributed  to  the  legatees, 
said  sums  should  bear  interest." 

This  conclusion,  and  the  computation  of 
interest  made  In  pursuance  thereof,  and  the 
schedule  of  distribution  which  properly  fol- 
lowed, were  confirmed  by  the  court  below. 
The  result  thus  reached  Is  Just  and  equitable, 
and  carries  out  the  intention  of  the  testator 
Huit,  after  the  death  of  his  wife,  each  of  his 
ehlldrcn  should  take  equally  from  his  estate. 
The  decree  of  the  court  below  dismissing  the 
exceptions  to  the  auditor's  report  is  affirm- 
ed. The  account  shows  a  larjre  balance, 
which  presumably  has  remained  Invested  or 
drawing  interest;  and  therefore,  to  the 
amount  ascertained  to  be  in  the  hands  of  the 
executor  for  distribution,  should  be  added 
Interest  during  the  pendency  of  this  appeal, 
which  Is  hereby  dismissed  at  the  cost  of  the 
appellant 


In  re  DAVIDSON'S  ESTATE  (No.  2). 

(Supreme   Court   of   Pennsylvania.      Jan.   6, 
1908.) 
KXECUTORS-COMHISSIONS. 
1.  Where  an  executor  received  a  commission 
on  moneys  of  the  estate  in  a  prior  accouDt,  he 
was  not  thereafter  entitled  to  commissions  on 
an  enhanced  value  of  stocks  and  other  invest- 
ments made  by  him  with  such  money. 

Appeal  from  orphans'  court,  Beaver  county. 
64  A.— IS 


In  the  matter  of  the  distribution  of  the  es- 
tate of  Daniel  B.  Davidson,  deceased.  From 
an  order  dismissing  exceptions  to  the  au- 
ditor's report,  Charles  Davidson  appeals.  Af- 
firmed. 

The  auditor  found,  among  others,  the  fol- 
lowing facts: 

"(1)  Letters  testamentary  upon  the  estate 
of  Daniel  R.  Davidson,  deceased,  were  Is- 
sued to  Charles  Davidson,  a  son,  and  one  of 
the  legatees,  on  AprU  2,  18S4.  (2)  On  June 
9,  18S4,  an  inventory  and  appraisement  was 
filed  in  the  office  of  the  register  of  wills  of 
the  county,  amounting  to  $245,136.%.  In  this 
Inventory  were  hicluded  398  shares  of  the 
Pittsburg  National  Bank  of  Commerce,  at 
i|131  per  share,  $52,138;  75  shares  of  the 
Commercial  National  Bank,  at  $106  per  share, 
$7,950;  104  shares  of  the  Southwest  Pennsyl- 
vania Railway  stock,  at  $70  per  share,  $7,280. 
(3)  In  1894,  the  executor  filed  a  first  partial 
account.  In  which  he  charged  himself  with 
'all  and  singular  the  goods  and  chattels, 
rights,  and  credits  of  said  decedent,  as  shown 
by  the  inventory  and  appraisement  filed  June 
9,  1894,'  amounting  to  $245,136.82.  (4)  In 
this  first  partial  account  the  total  assets  of 
the  estate  are  stated  to  be  $551,041.63,  and 
the  executor  claims  a  credit  for  services  and 
expenses  of  $25,390.52,  or  5  per  cent,  of  $507,- 
810.  (5)  The  executor  filed  a  second  partial 
account,  In  which  he  charges  himself  with 
$32,878.83,  the  balance  shown  by  the  first 
partial  account.  The  assets  of  the  estate  in 
this  account,  including  the  balance  aforesaid, 
amount  to  $105,888.88.  (6)  In  this  account 
the  executor  claims  credit  for  expenses  $385.- 
53;  for  cash  paid  W.  A.  McCool,  $50,000; 
and  for  services  as  executor,  $5,294.44.  This 
charge  for  services  is  5  per  cent  of  $105,888.- 
88.  (7)  The  credit  claimed  for  $50,000  paid 
W.  A.  McCool  was  for  the  purchase  price 
paid  for  500  shares  of  the  Union  Drawn  Steel 
Company,  in  March,  1893,  at  $100  per  share. 
At  this  time  the  attention  of  the  executor  was 
called  to  the  stock  as  being  a  deshrable  in- 
vestment by  his  brother,  James  J.  Davidson, 
and  J.  F.  Reed,  Ksq.,  and  after  an  hivestiga- 
tlon  his  mother,  Margaret  Clark  Davidson, 
Joined  with  the  others  In  asking  that  the  in- 
vestment be  made.  These  shares  were  there- 
fore bought  with  money  belonging  to  the  es- 
tate. (10)  In  1901  the  executor  filed  a  third 
partial  account,  in  which  the  total  assets  are 
$298,659,  and  claimed  for  services  and  ex- 
penses the  sum  of  $14,627.95.  This  is  5  per 
cent  of  $292,559,  the  total  assets  less  $6,100. 
(11)  In  1902  the  executor  filed  his  final  ac- 
count, showing  assets  of  the  estate  amounting 
to  $194,185.06%.  In  this  amount  he  charges 
himself  with  'all  and  singular  the  reversion 
or  remainder  due  of  the  personal  estate,  and 
all  the  profits.  Income,  and  advantage,  re- 
maining of  the  estate  of  decedent  after  the 
death  of  his  wife,  as  per  the  inventory  of  ap- 
praisers,' amounting  to  $166,511.33%.  (12) 
The  appraisement  above  mentioned  was  made 
shortly  before  the  filing  of  the  account,  by 
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appraisers  appointed  for  that  purx>ose,  in  or- 
der to  comply  with  a  provision  In  the  last  wUl 
of  Daniel  R.  Davidson.  (13)  This  Inventory 
includes  the  398  shares  of  the  Plttsbnrg  Na- 
tional Bank  of  Commerce,  75  shares  of  Hie 
Commercial  National  Bank,  and  104  shares 
of  the  Southwest  Pennsylvania  Railway 
stock,  mentioned  in  finding  of  fact  No.  2; 
also  75  shares  of  the  Commercial  National 
Bank,  bought  by  the  executor  from  his  moth- 
er, Margaret  C.  Davidson,  In  1896,  with  mon- 
ey belonging  to  the  estate;  171  shares  of  the 
Southwest  Pennsylvania  Railway  stock  pur- 
chased by  the  executor  with  money  belonging 
to  the  estate,  and  227  shares  obtained  by 
stock  dividends;  also  500  shares  of  the  Union 
Drawn  Steel  Company,  purchased  with  mon- 
ey belonging  to  the  estate  and  mentioned  in 
finding  of  fact  No.  7,  and  133  shares  obtained 
by  stock  dividends.  (14)  In  the  final  account 
the  executor  charges  for  services  ?4,000.  (15) 
The  executor  had  no  ofliclal  connections  with 
the  Commercial  National  Bank,  the  Pitts- 
burg National  Bank  of  Commerce,  or  the 
Southwest  Pennsylvania  Railway.  He  be- 
came a  director  of  the  Union  Drawn  Steel 
Company  in  the  fall  of  1895,  and  in  January, 
1897,  became  president.  As  an  official  of  the 
company  he  had  no  regular  time  for  being  at 
the  works;  comes  and  goes  at  his  conven- 
ience, sometimes  once  a  week  and  sometimes 
once  a  month;  and  is  paid  for  bis  time  and 
expenses  by  the  company.  He  resides  in  Con- 
nellsvUle,  Fa.  The  plant  and  business  office 
of  the  company  is  in  Beaver  Falls,  Pa.  (16) 
The  active  management  of  the  Union  Drawn 
Steel  Company  is  looked  after  by  others. 
(17)  The  executor  was  occupied,  when  attend- 
ing to  the  business  of  the  estate,  principally 
in  receiving  and  paying  out  money.  These 
moneys  were  received  by  him  for  awhile  at 
Pittsburg,  but  for  some  years  later  they  were 
sent  to  bim  in  the  forms  of  dividends  by 
checks  at  his  home  in  ConnellsvUle." 

From  these  facts,  found  from  the  evidence, 
the  auditor  draws  the  following  conclusions 
of  fact: 

"(1)  That,  prior  to  settling  his  final  account, 
the  executor  has  charged  and  received  com- 
missions on  398  shares  of  the  Pittsburg  Na- 
tional Bank  of  Commerce,  appraised  at  $52,- 
138;  75  shares  of  the  Commercial  National 
Bank,  $7,950;  and  104  shares  of  the  South- 
west Pennsylvania  Railway  stock,  at  $7,280— 
amounting  to  $67,568.  These  stocks  are  in- 
cluded in  the  item  $196,511.33  in  this  account 
(2)  The  500  shares  of  the  Union  Drawn  Steel 
Company's  stock,  included  in  the  item  $166,- 
511.33  in  the  final  account  at  $50,000,  are  as- 
sets of  the  estate  in  another  form,  on  which 
the  executor  has  already  received  a  com- 
mission. (3)  The  remaining  shares  of  stock, 
making  np  this  item  $166,511.33,  are  an  in- 
crease in  the  assets  of  the  estate  due  to  the 
business  management  of  the  companies  In 
which  the  stock  is  held,  and  not  to  the  busi- 
ness sagacity  or  responsibility  of  the  executor. 
(4)  That  the  other  items  in  the  account  (ex- 


cept the  sums  received  from  Bbatter  and 
Hough)  are  dividends  accruing  on  the  stock 
since  the  filing  of  the  third  partial  account" 

The  auditor,  In  view  of  the  foregoing  find- 
ings of  fact,  makes  the  following  conclnsions 
of  law: 

"(1)  That  the  executor  Is  entitled  to  com- 
missions upon  $5,060,  the  amounts  received 
from  Nelson  Shaffer  and  Philip  Hough,  said 
commissions  amounting  to  $253.  (2)  On  the 
other  items  embraced  in  this  account  he  is 
not  entitled  to  commissions." 

Exceptions  to  auditor's  report  were  dis- 
missed by  the  court 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DBAN,  PELL,  BROWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

J.  F.  Reed,  for  appellant  John  M.  Buchan- 
an and  W.  S.  Moore,  for  appellee. 

PER  CURIAM.  The  auditor  reported  that 
there  had  been  no  litigation  In  the  settlement 
of  the  estate,  and  that  the  main  duty  per- 
formed by  the  exeputor  was  the  collection  of 
the  Income  from  investments  made  by  the 
decedent  For  these  services  be  has  already 
received  over  $45,000.  Some  of  the  largest 
items  in  the  account  on  which  commissions 
were  claimed  were  the  result  of  appreciation 
in  the  value  of  stocks  and  other  investments 
made  with  money  on  which  commissions  bad 
been  charged  and  allowed  in  a  prior  account 
These  findings  are  practically  imdisputed,  and 
they  fully  sustain  the  conclusion  of  the  au- 
ditor that  the  accountant  has  received  ample 
compensation. 

The  decree  is  affirmed. 


HUNTER  T.  APOLLO  OIL  ft  GAS  CO., 
Lhnited. 

(Supreme  Court  of  Pennsylvania.      Jan.  5, 
1903.) 

OIL    LEASB-CONSTBUCTION— REDUCTION    OF* 
RENTAIb 

1.  An  oil  lease  provided  for  payment  for  each 
well  from  which  gas  was  transported  or  used 
of  $500  per  year.  One  well  was  drilled,  and 
produced  small  quantities  of  gas.  Thereafter 
the  lessor  agreed  in  writing  that  the  rental  of 
the  well  should  be  reduced  from  $500  to  $100, 
and  a  new  well  should  -  be  commenced  within 
three  months,  and  thereafter  indorsed  on  the 
original  agreement  that  in  consideration  of 
commencing  another  well  within  three  months, 
the  well  rental  "on  this  lease"  was  reduced 
from  $500  to  $100  per  year.  The  lessor  and 
two  others  present  at  the  signing  of  the  papers 
testified  that  it  was  the  understanding  that  the 
reduction  applied  only  to  the  first  well.  Held 
to  >YarraDt  a  finding  that  the  reduction  did  not 
apply  to  other  wells  that  might  be  drilled  under 
the  first  lease. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  R.  O.  Hunter  against  the  Apollo 
Oil  &  Gas  Company,  Limited.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  opinion  of  the  Supreme  Court  states 
the  case.    A  witness  testified  a«  to  tenders 
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made  to  the  lessor  on  a  basis  of  $100  rental 
for  8  second  well.  The  court  ordered  this 
testiiuony  to  be  stricken  oat  Defendant  pre- 
sented this  iiolnt:  "Tbe  court  Is  requested  to 
charge  that  the  oral  testimony  on  behalf  of 
the  plalntltr  la  not  aufficient  to  oTercome  the 
terms  of  the  -^rrltten  agreement  sued  upon  In 
this  case,  and  the  plaintiff  is  only  entitled  to 
recover  upon  the  two  wells  drilled  and  operat- 
ed by  the  defendant  company  at  the  rate  of 
$100  per  annum  per  well,  or  at  the  rate  of 
$200  per  annum  for  both  wells.  Answer: 
Refused."  The  court  charged  in  part  as  fol- 
lows: "Tha«  la  the  evidence  on  the  part  of 
the  plaintiff  that  what  was  said  was  the  def- 
inite understanding  at  tbe  time  this  paper 
was  signed  and  previous  to  its  signing.  An- 
other witness  corroborates  that  statement  of 
hla.  Those  two  witnesses  are  sufflclent,  then, 
to  carry  the  case  to  the  Jury." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN.  MESTRBZAT,  and  POTTER,  JJ. 

W.  M.  Lindsay  and  A  M.  Neeper,  for  ap- 
pellant J.  M.  Hunter,  J.  A.  Beatty,  •'^  3. 
Q.  Cocbran,  for  appellee. 

MESTRBZAT,  J.  B.  O.  Hunter,  tbe  ap- 
pellee In  this  case,  by  an  agreement  in  writ- 
ing dated  December  0,  1895,  granted  to  the 
ApoUo  on  &  Gas  Company,  Limited,  the  ap- 
pellant, all  the  oil  and  gas  in  and  under  22 
acres  of  land  in  Armstrong  county  "for  the 
term  of  five  years,  or  as  much  longer  as  oil 
and  gas  is  fouud  in  paying  quantities."  The 
agreement  contained.  Inter  alia,  the  follow- 
ing proviaicni:  "(3)  If  gas  is  found  upon  said 
premises,  the  second  party  agrees  to  pay  to 
the  first  party  five  hundred  ($500)  dollars  per 
annum,  payable  quarterly  on  demand,  for 
each  and  every  well  from  which  gas  is  trans- 
ported or  used  off  the  premises,  for  whatever 
time  the  same  Is  so  transported  or  used." 
The  appellant  company  began  to  drill  a  well 
on  the  premises  sbortiy  after  the  execution 
of  tbe  agreement,  and  completed  it  about  the 
1st  of  March,  1886.  It  produced  gas,  but 
not  in  large  quantities.  Some  time  after  the 
appellant  had  completed  the  first  well,  known 
as  "Well  No.  1,"  on  the  appellee's  premises, 
and  prior  to  March  20,  1896,  at  the  request  of 
Henry  A.  Bowers,  the  appellant's  agent,  Mr. 
Hunter  signed  the  following  memorandum  of 
agreement:  "The  well  rental  on  my  farm  shall 
be  reduced  from  five  hundred  ($500)  dollars  to 
one  hundred  ($100)  dollars,  and  a  new  well  to 
be  commenced  within  three  months  from  this 
date,  March  20,  1886.  R.  O.  Hunter.  [Seal.] 
Witness:  H.  YandersaaL"  Subsequentiy,  Mr. 
Hunter  signed  the  following  writing,  Indorsed 
on  the  original  agreement:  "In  consideration 
of  commencing  another  well  within  three 
months,  I  hereby  reduce  the  well  rental  on 
this  lease  from  five  hundred  ($500)  dollars  to 
one  himdred  ($100)  dollars  per  year.  Witness 
my  band  and  seal  this  20th  day  of  March, 
A.  D.  1886.  R.  O.  Hunter.  [Seal.]  Wit- 
ness:  B.  D.  Wilson."    When  the  first  quar- 


terly rental  became  due  after  tbe  second  well, 
or  well  No.  2,  had  been  completed,  it  was 
tendered  to  the  appellee  on  the  basis  of  $100 
per  year  for  each  well,  as  provided  in  the 
modified  agreement  Mr.  Hunter  refused  the 
tender,  alleging  that  tbe  reduction  of  the 
rental  applied  only  to  the  first  well,  and  did 
not  reduce  the  rental  of  the  second  or  any 
subsequent  well,  for  which,  as  be  claimed,  a 
rental  of  $500  per  year  was  to  be  paid,  as 
provided  in  the  original  agreement  The  ap- 
pellant refusing  to  pay  the  rental  of  the  two 
wells  in  accordance  with  the  claim  of  tbe 
appellee,  the  latter  brought  this  suit  to  re- 
coyer  the  rental  of  $100  per  year  for  the  first 
well,  and  $500  per  year  for  the  second  well, 
which  was  completed  on  or  about  June  9, 
1886. 

The  appellant  company  claims  that  the 
writing  indorsed  on  the  written  agreement 
correctiy  evidences  the  contract  of  the  par- 
ties as  to  the  reduction  of  the  rentals,  and 
that  It  applies  to  all  gas  wells  that  might 
be  drilled  on  the  premises.  On  the  other 
hand,  the  appellee  contends  that  tbe  agree- 
ment between  the  parties  prior  to  and  about 
the  time  he  signed  the  writing  of  March  20, 
1896,  reducing  the  rentals,  was  that  the  re- 
duction applied  only  to  the  first  well,  or  well 
No.  1,  and  not  to  any  other  or  subsequent 
wells  that  might  be  drilled  on  his  land;  that 
the  writing,  as  signed  by  him,  does  not  con- 
tain the  contract  of  the  parties  as  agreed  to 
and  understood  by  them,  and  that  It  was  ex- 
ecuted under  a  mutual  mistake  of  both  par- 
ties. The  learned  trial  Judge  submitted  the 
case  to  the  Jury,  holding  that  there  was  suffi- 
cient evidence  to  warrant  its  submission  on 
the  question  whether  tbe  writing  embodied 
the  contract  of  the  parties  as  to  tbe  reduc- 
tion of  tbe  rentals,  or  whether  the  agreement 
to  reduce  the  rentals  applied  only  to  tbe  first 
well  drilled  on  the  appellee's  premises.  The 
Judge  iustructed  the  Jury  as  to  their  duty  in 
passing  on  the  question  for  their  consid- 
eration, as  follows:  "When  you  get  to  that 
question,  you  are  not  to  decide  It  merely  upon 
the  weight  of  the  evidence,  but  you  have 
got  to  consider  that  the  evidence  must  be 
clear,  precise,  and  specific.  It  must  be  suffi- 
cient to  enable  any  reasonable  and  unpreju- 
diced man  to  come  to  the  conclusion,  beyond 
a  reasonable  doubt  that  Xhe  position  taken  by 
the  plaintiff  in  this  case  is  sustained  by  the 
testimony,  in  order  to  set  aside  the  written 
contract."  The  Jury  found  in  favor  of  the 
plaintiff,  tbe  appellee  here,  and  the  defend- 
ant company  has  appealed. 

The  controlling  question  In  the  case  is 
whether  there  was  sufficient  evidence  of  the 
alleged  mistake  to  submit  to  the  Jury  to  re- 
form the  written  contract.  Tbe  trial  Judge 
held  that  the  testimony  of  the  plaintiff  as  to 
the  agreement  of  the  parties  concerning  the 
reduction  of  the  rentals  was  corroborated  by 
another  witness,  and  that  the  testimony  of 
the  two  witnesses  was  sufflclent  to  send  the 
case  to  the  Jury.     The  appellant's  counsel 
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alleges  that  the  appellee  himself  was  the 
only  witness  who  testified  that  the  reduction 
of  the  rentals  was  confined  to  the  first  well, 
and  therefore  the  case  should  have  been 
withdrawn  from  the  Jury.  There  were  but 
three  witnesses  In  the  case,  and  they  were 
all  called  by  the  plaintiff.  The  plaintiff  tes- 
tified In  his  own  behalf  that  Mr.  Bowers,  the 
appellant's  agent  who  procured  from  the  ap- 
pellee the  lease  and  subsequent  papers,  ap- 
proached him  in  reference  to  the  reduction 
of  the  rental  on  the  first  well,  and  that  he 
consented  to  It;  that  he  and  Bowers  went  to 
the  appellant's  ofilce  in  Apollo,  and  he  there 
instructed  Mr.  Wilson,  an  employ^  of  the 
West  Penn  Gas  Company,  how  to  write  the 
paper  for  the  reduction  of  the  rental  in  the 
presence  of  Bowers,  who  assented  to  its 
terms,  and  said  "that  it  was  only  the  one 
well  that  he  aslced  me  to  reduce,  and  that 
was  all  that  alluded  to";  that  Bowers  never 
asked  the  witness  to  reduce  the  rental  on 
but  one  well,  and  that  It  was  in  reference  to 
that  well  the  parties  were  dealing  when  the 
writing  was  signed  by  the  appellee;  that 
Bowers  never  asked  him  to  reduce  the  rental 
on  the  farm  or  lease;  that  after  the  In- 
dorsement was  written  on  the  lease.  Bowers 
read  it  to  the  witness,  and  explained  to  him 
"that  it  was  the  reduction  of  the  one  well, 
all  that  he  asked  me  to  reduce;  that  was  all, 
just  the  one  well";  and  that  he  then  signed 
it;  that  for  10  or  12  years  his  eyes  hare  been 
very  bad  and  hearing  defective.  11.  D.  Wil- 
son, who  wrote  both  papers  at  the  office  of 
the  West  Penn  Gas  Company,  testified  that 
Hunter  and  Powers  came  to  the  office,  and 
he  wrote  the  indorsement  on  the  agreement 
as  dictated  by  Bowers;  that  while  he  was 
writing  Hunter  and  Bowers  said  they  were 
reducing  the  rental  of  No.  1  well,  and  Hunter 
said  in  the  presence  of  Bowers  that  the  re- 
duction applied  only  to  one  well,  and  not  to 
the  lease,  and  did  not  affect  the  lease;  that 
immediately  before  the  signing  of  the  agree- 
ment Hunter  said,  "Mind,  that  only  applies 
to  that  one  well,"  to  which  Bowers  replied, 
"That  is  all  right."  Mr.  Bowers  testified,  in- 
ter alin,  as  follows:  "I  went  to  Mr.  Hunter. 
I  was  told  by  the  company  to  see  Mr.  Hun- 
ter, and  have  It  reducetl— this  well.  I  went 
to  Mr.  Hunter,  and  told  him  that  if  he  would 
reduce  the  price  of  the  well  that  they  would 
drill  two  or  three  more  wells  on  his  farm, 
and  he  talked  about  it  several  times  before 
he  reduced  it.  Q.  Your  negotiations,  then, 
were  with  reference  to  well  No.  1?  A.  That 
was  the  only  well  that  was  on  the  place  at 
the  time." 

The  testimony  was  ample,  not  only  to  Jus- 
tify its  submission  to  the  Jury,  but  to  war- 
rant the  Jury  in  finding,  as  they  did,  that 
the  understanding  and  agreement  prior  to 
and  at  the  time  of  the  indorsement  on  the 
original  agreement  was  that  the  reduction  of 
the  rental  applied  only  to  well  No.  1,  and  did 
not  include  other  wells  that  might  be  drilled 
under  the  lease.    That  such  was  the  agree- 


ment of  the  parties  Is  established  by  testi- 
mony that  Is  clear,  precise,  and  Indubitable, 
and  fully  up  to  the  standard  requhred  In  such 
cases.  No  other  construction  can  be  placed 
on  the  language  used  by  the  contracting  par- 
ties prior  to  and  at  the  time  the  paper  was 
signed  by  Hunter.  Presumably  the  rental  of 
$500  per  year  provided  in  the  agreement  of 
December  9,  ISOCj,  was  a  fahr  compensation 
for  the  gas  privileges  on  the  lessor's  land, 
and  it  Is  not  apparent,  nor  has  any  sufficient 
reason  been  suggested,  why  Hunter,  without 
consideration,  should  reduce  the  rental  of  the 
premises  to  one-fifth  the  original  sum  agreed 
to  be  paid.  The  first  well  was  producing 
gas  in  small  quantities  at  the  time  the  re- 
duction In  the  rental  was  made,  and  Hunter 
may  have  considered  it  Judicious  to  make  a 
reduction  on  it  as  an  Inducsment  to  appel- 
lant to  operate  the  well  and  drill  other  well-- 
on  the  premises.  But  It  is  unreasonable  11; 
suppose  that  on  subsequent  wells,  producmg 
gas  In  paying  quantities,  he  Intended  to  re- 
mit four-fifths  of  the  rentals  which  both  par- 
ties had  agreed  was  a  proper  consideration 
for  the  lease.  The  position  of  the  appellant 
as  to  the  agn^eement  for  the  reduction  is  not 
supported  by  reason  nor  the  facts  disclosed 
In  the  testimony. 

We  think  it  equally  clear  from  all  the  tes- 
timony in  the  case  that  it  was  the  intention 
of  the  parties  that  the  reduction  of  the  rental 
made  by  the  memorandum  first  signed  by 
Hunter  should  be  limited  to  well  No.  1. 
There  is  nothing  In  the  evidence  that  would 
lead  to  a  different  conclusion. 

Having  properly  submitted  the  case,  and 
the  Jury  having  found  that  the  agreement 
reducing  the  rental  was  limited  to  well  No.  1. 
the  court  committed  no  error  in  striking  out 
the  testimony  offered  by  the  appellant  to 
show  the  tender  of  the  rentals  as  they  be- 
came due.  As  they  were  made  on  the  basis 
of  ?100  per  year  for  each  of  the  two  wells  as 
provided  In  the  written  contract  of  March 
20,  189C,  they  were  Insufficient  as  a  tender, 
and  hence,  striking  out  the  testimony  relat- 
ing thereto,  did  the  appellant  no  harm. 

The  assignments  of.  error  are  overruled, 
and  the  Judgment  is  affirmed. 


KINTER  V.  PENNSYLVANIA  R.  CO. 

(Supreme   Court  of  Pennsylvania.      Jan.  6, 
1903.) 

RAILROAD   CROSSING— ACCIDENT— CONTRIB- 
UTORY NEGLIGENCE. 

L  Where  a  person  driving  a  wagon  approach- 
ed a  railroad  crossing  and  grade,  and  stopped 
at  a  point  where  he  coald  not  see  the  track 
far  enouirh  to  observe  an  approaching  train,  luit. 
if  he  had  got  down  from  his  wagou,  and  walked 
about  five  feet,  he  could  have  seen  the  train, 
he  was  guilty  of  contributory  negligence  in  not 
doing  so  as  a  matter  of  law. 

2.  W'hore  a  driver  is  about  to  cross  a  railroad 
track,  and  he  cannot  see  down  the  track,  he 
should  stop,  look,  and  listen,  and,  if  necessary, 
get  out  of  his  wagon  and  lead  his  horses. 
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Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;    Btowe,  Judge. 

Action  by  Ma^e  W.  Klnter  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

Argued  before  MITCHET.L,  DEAN, 
FELL,  SHOWN,  MESTREZAT,  and  POT- 
TER, JJ. 

Joseph  A.  Langlltt,  H.  W.  Mcintosh,  and 
8.  J.  Telford,  for  appellant  M.  W.  Acbeaon, 
Jr.,  Thomas  Patterson,  and  James  B.  Ster- 
rett,  for  appellee. 

BROWN,  J.  The  deceased  was  killed  at  a 
most  dangerous  railroad  crossing  in  the  bor- 
ough of  WUklnsburg.  The  train  that  struck 
him  was  coming  from  the  east  He  ap- 
proached the  crossing  on  South  avenue,  and 
to  his  left— the  direction  from  which  the  train 
was  comiug— the  street  makes  an  acute  angle 
with  the  rnilroad,  on  which  there  were  five 
tnicks.  in  this  angle  there  was  a  plumbing 
shop,  which  obstructed  the  view  of  the  rail- 
road. It  was  8  feet  and  10  Inches  from  the 
first  ralL  The  through  passenger  train  which 
collided  with  the  deceased  was  rapidly  ap- 
proaching on  the  first  track.  When  about 
S.'iO  feet  from  South  avenue,  It  crossed  over 
on  a  switch  to  the  middle,  or  third,  track,  on 
which  it  ran  into  the  team.  In  the  direction 
frcHn  which  the  train  came  there  was  a 
straight  stretch  of  over  half  a  mile  from  the 
crossing,  but  there  was  no  point  nearer  than 
five  feet  from  the  first  rail  where  there  could 
be  a  view  of  it.  Kinter  was  driving  a  two- 
horse  wagon  loaded  with  coal.  He  was  sit- 
ting about  in  the  middle  of  it,  and  a  man 
named  Musser,  who  was  to  put  the  coal 
away,  was  on  the  rear  end.  There  was  no 
view  of  the  tracks  to  their  left  as  they  ap- 
proached them.  When  the  heads  of  the 
horses  were  at  the  first  rail  of  the  track 
nearest  to  him,  Kinter  stopped  them.  From 
tlieir  positions  on  the  wagon,  with  the  plumb- 
ing bouse  alongside  of  them  and  cutting  off 
the  view  to  the  left,  neither  man  could  see 
the  coming  train,  and  their  view  of  the  track 
on  which  it  was  rapidly  coming  was  for  but 
240  feet.  They  could  not  even  see  Wilkins- 
hurg  stntlon,  barely  a  square  away;  but 
there  was  a  point  beyond  the  house,  five  feet 
from  the  track,  from  which  the  deceased 
could  have  seen  the  danger.  Neither  he  nor 
the  man  with  him  went  forward  to  look  from 
this,  the  only,  point  from  which  they  could 
see  what  was  coming  upon  them;  and,  in  an 
unguarded  moment,  the  driver  started  his 
team,  and  drove  on  to  his  death.  As  soon  as 
he  passed  the  plumbing  house.  Musser  Jump- 
ed, and  his  life  was  saved;  but  It  was  too 
late  for  Kinter  to  escape  from  the  deadly 
peril.  With  these  facts  developed,  the  court 
below  entered  a  judgment  of  nonsuit  on  the 
ground  of  the  contributory  negligence  of  the 
deceased. 

Negligence  is  the  absence  of  care  under  the 


circumstances.  The  more  imminent  the  dan- 
ger, the  greater  should  be  the  care  exercised 
in  the  presence  of  it  The  rule  upon  one 
about  to  cross  the  tracks  of  a  railroad  is  that 
he  must  stop,  look,  and  listen.  Some  cross- 
ings are  much  more  dangerous  than  others, 
and  many  of  them  in  towns,  with  views  on 
either  side  obstructed  by  buildings,  are,  as 
in  the  present  case,  notoriously  so.  Railroad 
companies  may  be  regardless  of  their  duty  in 
protecting  the  public  from  the  constant  dan- 
ger that  besets  them  at  such  crossings,  but 
the  man  who  drives  over  tbem  is  not,  on  that 
account,  relieved  from  the  duty  of  exercising 
care  himself.  On  the  contrary,  the  very  high- 
est degi-ee  of  it  Is  wisely  required  of  him; 
and  there  could  be  no  better  illustration  than 
that  given  by  the  present  case  of  the  wisdom 
of  the  rule  that  if  one  approaches  a  railroad 
in  a  vehicle,  and  cannot,  from  his  seat  in  it, 
j  have  a  view  of  the  tracks,  he  must  get  down 
from  it  and  walk  to  where  he  can.  The  ob- 
servance of  this  rule  by  Kinter  would  mani- 
festly have  saved  bis  life.  Our  enforcement 
of  it  may  save  many  others;  departure  from 
it  would  send  many  victims  Into  these  death 
traps. 

The  duty  of  Kinter  was  to  stop  and  look 
and  listen  at  a  place  where  he  could  have  a 
view  of  the  tracks  which  would  enable  him 
to  see  the  approaching  train.  Central  R.  R. 
Co.  of  N.  J.  V.  P'eiier,  84  Pa.  22G;  Ely  v. 
Pittsburgh,  etc..  Railway  Co.,  158  Pa.  238,  2^ 
Atl.  970.  He  did  not  stop  at  such  a  point, 
and,  coucededly,  not  having  been  able  to  see 
where  he  did  stop,  it  was  for  the  court  to  say 
that  he  had  not  observed  the  rule  requiring 
him  to  look.  "Where  there  is  a  doubt  as  to 
the  proper  place  to  stop,  look,  and  listen,  as 
a  general  rule  such  question  will  be  referred 
to  the  Jury.  But  where  there  is  no  such 
doubt— where  the  deceased  stopped  at  a  point 
where  be  could  not  see— it  is  for  the  court 
to  determine  whether  it  was  a  proper  place." 
Urias  v.  Penna.  B.  R.  Co.,  152  Pa.  326,  25 
Atl.  560.  When  it  must  have  been  manifest 
to  the  deceased,  as  he  approached  the  tracks, 
that  he  could  not  have  a  view  to  his  left  he 
might  have  protected  himself  by  exercising 
ordinary  prudence.  Instead  of  driving  his 
horses  on  until  their  feet  nearly  touched  the 
first  rail  of  the  tracks,  and  then  stopping, 
and  trying  to  look  from  his  seat  In  the  wagon, 
where  he  could  not  see  the  danger  that  was 
almost  upon  him,  he  ought,  as  a  prudent 
man,  to  have  stopped  further  back,  got  down 
from  his  wagon,  walked  forward  beyond  the 
obstruction,  and  looked.  That  this  was  his 
duty  is  clear  from  the  standpoint  of  prudence 
and  proper  care,  and  that  we  have  so  repeat- 
edly declared  is  not  uncertain.  His  failure 
to  observe  this  duty  cost  him  his  life,  and 
has  left  his  widow  and  children  without  rem- 
edy for  the  serious  consequences  which  may 
have  resulted  from  the  defendant's  negli- 
gence. 

In  Pennsylvania  Railroad  Co.  v.  Beaie,  73 
Pa.  504,  13  Am.  Bep.  753,  where,  as  here. 
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there  was  an  obstruction  to  the  view  of  tbe 
railroad,  we  held  that,  if  one  driving  and 
abont  to  cross  a  track  cannot  have  a  view  of 
it  by  looking  out  from  his  vehicle,  it  is  his 
duty  to  get  out,  if  necessary,  and  lead  his 
horse  and  wagon.  This  principle  has  been 
uniformly  recognized  in  later  cases.  It  was 
reaffirmed  the  same  year  in  Pennsylvania 
Itailroad  Co.  v.  Ackerman,  74  Pa.  265,  by  the 
same  member  of  this  court  that  had  announ- 
ced it.  In  Ellis  v.  Lake  Shore,  etc.,  Railroad 
Co.,  138  Pa.  506,  21  Att  140,  21  Am.  St.  Rep. 
914,  attention  is  called  to  the  rule  "that  it 
is  .tbe  duty  of  a  traveler,  when  about  to  cross 
a  ralbroad,  if  he  cannot  see  the  track,  to  stop, 
look,  and  listen,  and,  if  necessary,  to  get  out 
and  lead  his  horse;"  and  in  Lehigh  Valley 
Railroad  Co.  v.  Brandtmaier,  113  Pa.  610,  6 
Ati.  238,  we  held:  "It  was  the  duty  of  the 
plaintiff  before  crossing  to  stop,  look,  and  lis- 
ten for  the  approach  of  trains.  It  was  his 
duty  to  do  so  immediately  before  crossing, 
and,  as  the  learned  court  Instructed  the  Jury, 
'if  he  could  not  see  up  and  down  the  track 
from  any  point  upon  the  road  before  reach- 
ing the  rails,  it  was  bis  duty  to  go  upon  the 
track  itself,  and  look  and  listen,  before  at- 
tempting to  drive  his  team  across.'"  Tbe 
case  before  us  calls  for  the  application  ot  this 
rule,  and  It  must  be  enforced.  That  Kinter 
passed  safely  over  the  first  track,  and  was 
Struck  on  the  third,  can  make  no  difference 
in  tbe  application  of  the  rule;  for,  it  he  had 
observed  it,  he  would  have  seen  not  only  the 
train  coming  towards  him  on  the  first  track, 
but  the  switches  as  well,  leading  to  the  other 
tracks,  over  which  the  train  in  its  regular 
course  might  go,  and,  as  a  matter  of  fact,  did. 
Judgment  afllrmed. 


BLLIOTT  V.  ALLBGHE5NT  COUNTY 
LIGHT  CO. 

(Supreme  Court  of   Pennsylvania.      Jan.  6, 
1903.) 

NEOLIOENCE— REMOTE    AND    PROXIMATE 
CAUSE. 

1.  In  an  action  by  a  painter  to  recover  for  In- 
jarles  received,  where  tbe  evidence  shows  that 
he  fell  from  a  ladder  and  clutched  at  a  live 
electric  wire,  and  was  shocked  thereby,  he  is 
not  entitied  to  recover  from  the  electric  light 
company,  which  left  tbe  wire  uninsulated,  the 
fall  from  the  ladder  being  the  proximate  cause 
of  the  injury. 

Appeal  fh>m  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  James  Elliott  against  -Allegheny 
CJounty  Light  Company.  Judgment  for  de- 
fendant, and  plainUa  appeals.    Afllrmed. 

The  court  charged  as  follows:  "The  proxi- 
mate cause  of  the  plaintiff's  injuries  was  his 
fall  from  the  ladder,  and  not  his  grasping 
the  wire  in  the  Hue  of  his  fall.  The  negli- 
gence of  the  defendant,  if  any,  was  interven- 
ing, but  not  a  proximate  cause  of  the  acci- 
dent For  this  reason  we  direct  a  verdict  for 
tbe  defendant" 


Argued  before  MITCHELL,  DEAN,  FBLL, 
BROWN,  and  POTTER,  JJ. 

Rody  P.  Marshall  and  Thomas  M.  Mar- 
shall, for  appellant.  Samuel  McClay,  J.  H. 
Reed.  Edwin  W.  Smith,  George  B.  Sbaw,  and 
3.  H.  Beal,  for  appellee. 

POTTER,  J.  Tbe  appellant,  while  engaged 
as  a  painter,  fell  from,  or  with,  a  ladder  that 
slipped  from  Its  proper  position  while  he 
was  using  It  In  the  effort  to  save  himself 
he  reached  out,  while  In  the  act  of  falling, 
and  clutched  at  an  electric  light  wire,  which 
was  supported  from  brackets  at  the  side  of 
the  building.  It  Is  claimed  that  this  wire 
was  not  properly  Insulated,  and  for  that  rea- 
son tbe  appellant  was  shocked  and  burned, 
and  was,  possibly,  thereby  prevented  from 
mlligating  the  force  of  his  fall. 

At  the  close  of  tbe  testimony,  the  trial 
Judge  gave  binding  instructions  in  favor  of 
the  defendant,  upon  the  ground  that  the  prox- 
imate cause  of  the  plaintifTs  Injuries  was  bis 
fall  from  the  ladder,  and  not  his  grasping  the 
wire  In  the  line  of  the  fall.  This  view  was 
manlfestiy  correct  It  is  undisputed  that  the 
defendant  was  in  no  wise  responsible  for  the 
slipping  of  the  ladder,  which .  was  the  orig- 
inating cause  of  the  plaintiff's  fall.  It  would 
be  speculative  In  the  extreme  to  attempt  to 

I  differentiate  between  the  extent  of  the  in- 
jury which  he  did  receive,  and  that  which 
he  wovdd  probably  have  received,  if  !ie  bad 
not  come  in  contact  with  the  electric  light 
wire  in  the  course  of  his  fail.    It  Is  quite  poe- 

I  sible  that  the  wire  helped  to  break  the  fall, 
and  thus  lessen  the  extent  of  the  injury.  But 
even  If  tbe  presence  of  the  wire,  in  the  condi- 
tion In  which  it  was,  made  the  consequences 
of  the  fall  more  serious,  yet  it  did  not  bring 
about  the  accident,  nor  was  It  In  any  sense 
the  eflicient  responsible  cause  of  the  Injury. 
It  was  the  duty  of  the  learned  trial  Judge, 
upon  the  admitted  facts  of  this  case,  to  de- 
termine the  question  of  proximate  cause,  and 
be  was  right  in  refusing  to  submit  It  to  the 
Jury. 
The  Judgment. Js-^afflrmed, 


WILLOOK  V.  DILWORTH  et  aL 

(Supreme  Court  of  Pennsylvania.      Jan.   6. 
1903.) 

DECEIT— EVIDBNCB— SUBSCRIPTION   TO   COR- 
PORATE STOCK. 

1.  In  an  action  by  a  subscriber  to  the  stock 
of  a  proposed  corporation  for  deceit  of  defend- 
ant in  proouring  the  subscription,  plaintiff 
could  not  allege  as  a  ground  for  recovery  that, 
though  he  was  informed  that  a  portion  of  tbe 
capital  stock  was  to  be  used  to  pay  for  patents, 
it  was  concealed  from  him  that  the  patentne 
had  agreed  to  assign  to  the  other  subscribers  a 
certain  portion  of  the  stock  which  was  to  be 
issued  to  him  In  payment,  where  there  is  no  evi- 
■dence  that  such  agreement  was  made  before 
plaintifTs  subscription. 

Appeal  from  Court  of  Common  Pleaa^  Al- 
legheny Coimty;  Stowe,  Judge. 
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Action  by  B.  M.  Wlllock  against  Lawrence 
Dllworth  and  others.  From  an  order  refus- 
ing to  take  off  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  MITCHBLiLi,  DEAN,  FELL, 
BROWN,  MKSTRKZAT,  and  POTTER,  JJ. 

Curtis  M.  Wlllock,  J.  S.  Ferguson,  and  E. 
<5.  Ferguson,  for  appellant  W.  B,  Rodgers, 
tor  api>ellee8. 

BROWN,  J.    This  In  an  action  for  deceit, 
«nd  the  facts  can  be  very  briefly  stated. 
Wlllock,  the  plaintiff  below,  alleges  that  he 
subscribed,  at  the  solicitation  of  Ache,  one 
ot  the  defendants,  for  10  shares  of  the  capi- 
tal stock  of  a  proposed  corporation,  to  be 
luown  as  the  American  Food  &  Oil  Compa- 
ny.    Nothing  appears  to  have  been  said  to 
him  upon  the  subject  by  any  of  the  other 
defendants.     Ache  represented  to  him  that 
the  capital  stock  of  the  company  would  be 
$80,000,  of  which  a  patentee,  named  Weath- 
erly,  was  to  get  ^,000  for  his  patents,  to 
be  used  by  the  comxiany  as  the  basis  of  its 
business.      It    was    subsequently    organized 
with  a  capital  of  ^0,000,  composed  of  600 
shares  of  the  par   value  of  $100  each,  of 
which.  It  seems  to  be-  conceded,  290  were  is- 
sued, to  Weatherly.     The  complaint  of  the 
appellant  is  that  a  fraud  was  perpetrated  up- 
on him  by  the  defendants,  for  which  they 
must  answer  to  him  for  his  loss  on  the  10 
shares  of  stock  be  originally  subscribed  for, 
and  for  a  loss  on  80  more  subsequently  pur- 
chased by  him  from  Weatherly,  the  alleged 
fraud  being  an  agreement  entered  into  on 
June  16,  1896,  between  the  six  defendants 
and  Weatherly,  by  the  terms  of  which  the 
latter  agreed  to  transfer  to  each  of  them  35 
shares  of  the  stock  Issued  to  him,  the  consid- 
eration being  $1  and  the  use  of  their  names 
as    incorporators,    and    the   subscription    by 
each  of  them  for  5  shares  of  the  capital 
stock.    Appellant's  allegation  Is  that  at  the 
time  be  subscribed  for  his  stock  the  repre- 
sentation was  made  to  him  by  Ache  that  the 
company  was  to  pay  Weatherly  $29,000  In 
its  stock  for  his.  patents,  but  that  no  mention 
was  made  of  the  agreement  by  which  210 
shares  of  the  stock  were  to  be  transferred 
by  Weatherly  to  the  appellees.    The  decep- 
tion of  which  he  complains  is  not  of  an  ac- 
tual misrepresentation  by  Ache,  but  a  con- 
cealment of  the  agreement,  and  a  failure  to 
disclose  what  he  regards  as  its  fraudulent 
terms.     In  this  respect  the  case  materially 
differs  from  Olarke  v.  Dickson,  6  C.  B.  (N.  S.) 
453,  upon  which  the  appellant  seems  to  chief- 
ly rely.   There  the  charge  against  the  defend- 
ant was  that  be  willfully  made,  or  had  been 
a  party  to  the  making  by  others,  of  false 
and  fraudulent  representations,  and  not  that 
be  merely  concealed  something  which  It  was 
convenient  that  the  plaintiff  should  know: 
If  the  agreement  of  Weatherly  to  so  transfer 
210  shares  of  the  stock  to  the  six  defendants 
«vfln  was  of  tbe  fraudulent  character   at- 


tributed to  It  by  the  appellant,  his  first  diffi- 
culty is  that  he  did  not  prove  It  had  been 
entered  Into  before  he  subscribed  for  his 
stock.  He  avers  In  his  statement,  and  his 
learned  counsel  argue,  that  It  had  been;  but 
he  failed  to  prove  this  material  fact  bi  bis 
case.  The  gravamen  of  his  charge  against 
the  defendant  is  fraud.  There  was  no  pre- 
sumption in  favor  of  it,  or  of  any  fact  essen- 
tial to  sustain  It,  and  the  burden  was  upon 
the  plaintiff  to  prove  that  the  compact  of 
which  he  complains  was  made  before  he 
subscribed  for  his  stock.  If  made  after- 
wards, it  cannot  be  pretended  that  it  was 
a  fraud  upon  him  or  any  one  else.  It  was 
proper  and  lawful  that  for  the  patents,  re- 
garded by  the  company  as  valuable,  the  own- 
er of  them  should  receive  paid-up  stock,  for 
they  were  property  within  the  letter  and  spir- 
it of  section  7,  art  16,  of  the  Constitution, 
and,  when  so  Issued  to  him,  he  could  do  as 
he  pleased  with  It 

Tbe  agreement  was  executed  on  June  16, 
1886. .  The  plabitiff  did  not  prove  when  he 
subscribed  for  his  stock.  All  that  he  said 
was  that  he  thought  it  was  in  June,  1896, 
and  added  that  possibly  the  paper  could  be 
produced  showing  the  date;  but  he  produced 
no  paper  bearing  his  subscription,  though  the 
presimiption  Is  be  could  have  done  so.  A 
fair  Inference  from  the  testimony  Is  that  he 
subscribed  before  June  16,  1896.  His  testi- 
mony as  to  the  time  he  talked  to  Ache  is 
that  it  was  In  tbe  latter  months  of  1896  or 
in  the  early  months  of  1886.  He  says  that 
Ache  told  him  Weatherly  "wanted  or  de- 
manded $28,000  of  the  paid-up  capital  on  or- 
ganization." He  says,  "I  hesitated  at  that 
point  in  regard  to  taking  the  stock,  saying 
to  Mr.  Ache  pointedly  that  it  was  getting 
very  close  to  the  danger  line  to  give  a  prac- 
tical man  $29,000  worth  of  paid-up  stock  of 
a  concern  that  was  capitalized  at  only  $60.- 
000."  Ache  replied,  "Well,  we  regard  it  as 
a  good  venttue,  and  Mr.  Weatherly  will  not 
organize  on  any  other  terms,  and.  If  we  don't 
accept  hie  offer,  others  will."  Appellant 
then  subscribed  for  the  stock.  From  the  his- 
tory of  the  case  in  his  paper  book— presumed 
to  have  been  prepared  by  counsel  in  the 
light  of  the  testimony  as  they  understood  it- 
it  seems  that  the  negotiations  between  him 
and  Ache  took  place  and  that  the  stock  was 
subscribed  for  in  March  or  April,  1896.  But 
whatever  the  inference  may  be  as  to  tbe 
date  of  tbe  subscription,  we  are  concerned 
only  with  what  was  actually  proved  in  the 
case,  or,  rather,  the  absence  of  proof  that 
the  compact  or  agreement  between  Weather- 
ly and  the  appellees,  of  which  the  appellant 
complains,  existed  at  the  time  he  subscribed 
for  bis  stock.  Without  proof  that  it  did  then 
exist,  there  Is  nothing  of  which  he  can  com- 
plain; for  subsequently  Weatherly,  with 
stock  properly  issued  to  him,  could  do  what 
he  pleased  with  It  without  subjecting  to  the 
charge  of  fraud  either  himself  or  the  persons 
to  whom  be  may  have  given  tt,  or  to  whom 
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be  may  have  sold  It  for  what  he  may  have 
regarded  as  a  valuable  consideration. 

But  without  regard  to  the  date  of  the  sab- 
scrlptlon  of  the  appellant  for  the  10  shares 
of  stock,  was  the  agreement  of  June  16, 1896, 
unlawful,  and  can  It  be  regarded  as  the 
means  of  perpetrating  any  fraud  upon  the 
appellant?  As  already  stated,  it  was  proper 
and  lawful  for  the  company  to  agree  to  trans- 
fer 290  shares  of  the  capital  stock  to  Weath- 
erly.  After  be  received  It— on  the  very  day 
be  received  it— be  could  do  as  be  pleased 
with  It  He  saw  fit.  In  the  exercise  of  bis 
best  judgment,  to  transfer  210  shares  to  the 
defendants.  In  consideration  of  tbelr  Identi- 
fying themselves  with  the  company  organ- 
ized for  the  very  purpose  of  putting  into 
practical  use  the  patents  and  processes  own- 
ed and  controlled  by  blm.  He  doubtless  felt 
that  without  such  identlflcatlon  and  the  ac- 
tive co-operation  of  the  defendants,  no  mat- 
ter bow  much  stock  might  be  issued  to  blm, 
tbere  would  be  no  value  or  profit  In  it  for 
blm.  He  may  have  regarded,  and  apparently 
did  so  regard,  such  identification  and  co- 
operation as  imparting  a  value  to  the  80 
shares  he  retained  equal  to  the  210  shares 
given  m  exchange  for  them.  At  any  rate, 
it  was  for  blm,  and  blm  alone,  to  put  what- 
ever value  he  chose  upon  the  whole  or  any 
portion  of  the  stock  so  lawfully  Issued  to 
blm,  and  In  doing  so  no  one  was  or  could 
have  been  injured.  The  plaintiff  admits  he 
knew  the  stock  was  to  be  so  Issued  to  Weath- 
erly,  and  for  the  remaining  $31,000  it  is  to  be 
assumed  be  knew  treasury  stock  would  be 
issued  for  cash,  or  the  equivalent.  It  Is  not 
pretended  that  any  misrepresentation  was 
made  as  to  the  actual  cash  to  be  invested  in 
the  enterprise,  or  that  anything  improper 
was  done  with  what  the  appellant  knew  was 
to  be  the  cash  capital,  upon  which  alone  the 
company  would  have  to  depend  for  Its  op- 
erations; and  It  does  not  lie  In  his  mouth  to 
complain  of  the  disposition  Weatberly  saw 
fit  to  make  of  the  stock  issued  to  him. 

As  to  the  80  shares  purchased  by  the  ap- 
pellant from  Weatberly,  nothing  more  need 
be  said  than  that  it  was  an  ordinary,  every- 
day business  transaction,  on  which,  accord- 
ing to  his  own  admission,  he  hoped  to  profit, 
but  was  disappointed.  The  judgment  of  non- 
suit could  not  have  been  properly  withheld, 
and  ought  not  to  have  been  taken  otC. 

Judgment  afilrmed. 


GILES  T.  JOXES  &.  LAUGHLINS,  limited. 

(Supreme  Court  of  Pennsylvania.      Jan.   5, 
1903.) 

INJURY  TO  SERVANT— ASSUMPTION  OF  RISK. 
1.  Plaintiff  had  been  in  defendant's  employ 
as  a  carpenter  for  about  a  month,  and  wag  sent 
to  work  at  a  sheave  block  near  the  top  of  a 
blast  furnace,  and  stood  on  a  narrow  platform 
near  the  top  of  the  stack.  Explosions  were 
thrown  from  the  top  of  the  stack  at  irregular 
intervals,  sometimes  24  to  36  honrs  apart,  and 


sometimes  several  times  a  day.  The  stack  was 
furnished  with  fire  doors,  usually  kept  closed, 
but  which  opened  on  an  explosion,  giving  veot 
to  the  bumiug  gas.  Plaintiff  was  burned  hi 
such  an  explosion.  The  evidence  was  con- 
flicting as  to  any  warning  given  him.  Held, 
that  the  question  of  the  assumption  of  the  risk 
was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  James  H.  Giles  against  Jones  & 
Laughllns,  Limited.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

The  plaintiff,  a  carpenter,  was  injured  by 
a  burst  of  burning  gas  from  a  blast  furnace, 
while  at  work  near  the  top  of  a  stack  of  the 
furnace.  Defendant  presented  these  points: 
"(1)  That  under  all  the  evidence  in  the  case 
the  verdict  must  be  for  the  defendant.  An- 
swer: Refused.  (2)  That  while  it  appears 
that  the  place  in  which  the  plaintiff  was  at 
work  at  the  time  of  the  accident  was  dan- 
gerous, the  uncontradicted  evidence  is  that 
it  was  au  obvious  apparent  danger,  and  the 
plaintiff,  being  of  full  age  and  of  ordinary 
intelligence,  must  be  held  to  have  known  of 
such  danger,  and  In  going  to  work  tbere  to 
have  assumed  the  risk  of  Injury,  and  there- 
fore cannot  recover  in  this  action.  The  ver- 
dict must,  therefore,  be  for  the  defendant. 
Answer:  Refused.  The  place  was  clearly  a 
dangerous  place  to  work.  If  plaintiff  bad 
actual  knowledge  of  the  nature  and  charac- 
ter of  the  danger,  either  by  being  Informed 
of  it,  or,  as  a  man  of  ordinary  intelligence, 
knew  or  should  have  known  and  anticipated 
the  fact  that  an  explosion  such  as  occurred 
would  probably  happen,  and  that  be  might 
be  hurt  by  it,  be  la,  under  the  law,  not  enti- 
tled to  recover  In  this  suit.  But  this  Is  mat- 
ter of  fact  for  the  jury  to  determine  under 
the  evidence  bearing  upon  that  question  and 
not  a  matter  of  law  for  the  court"  Verdict 
and  judgment  for  plaintiff  for  14.483.  De- 
fendant appealed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN.  MESTREZ.4.T,  and  POTTER,  JJ. 

William  S.  Dalzell  and  John  D.  McKennan, 
for  appellant  W.  H.  McGary  and  Thomaa 
L.  Kerln,  for  appellee. 

MITCHELL,  J.  This  case  Involves  but  a 
single  question— was  the  risk  of  injury  such 
as  plaintiff  received  so  far  patent  and  mani- 
fest that  plaintiff  must  be  held  as  a  matter 
of  law  to  have  assumed  It  as  a  risk  of  the 
employment?  Plaintiff  was  sent  to  work  In 
a  dangerous  place,  on  a  narrow  platform 
near  the  top  of  the  stack,  at  considerable 
height  from  the  ground.  It  Is  conceded  that 
this  involved  certain  dangers,  such  as  a  mis- 
step and  fall,  and  the  Jury  were  clearly  in- 
structed that  these  were  incident  to  the  situ- 
ation, and  the  plaintiff  could  not  recover  for 
any  injury  resulting  from  them.  But  there 
were  other  dangers  specially  incident  to  the 
furnace  stack.  These  were  a  "slip"  and  a 
"gas  puff."    The  former  was  caused  by  part 
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of  the  materials  with  which  the  furnace  was 
charged  adhering  to  the  sides,  called  a 
"hang,"  until  the  molten  mass  below  it  had 
settled  down,  and  then  making  a  "slip"  or 
fall,  so  as  to  produce  an  explosion,  by  which 
gas.  ore,  limestone,  and  other  materials  in 
the  furnace  were  blown  out  of  the  openings 
at  the  top.  A  "gas  puff"  was  caused  by  an 
accumulation  of  gas  near  the  top  of  the 
stack,  mixing  with  the  air,  taking  fire,  and 
exploding.  The  two  kinds  of  explosion  dif- 
fered mainly  in  that  a  slip- threw  out  quanti- 
ties of  materials  from  the  stack,  while  a 
puff  was  merely  a  flame  from  the  lighted 
gas.  To  lessen,  as  far  as  practicable,  the 
damage  from  such  explosions,  the  stack  was 
furnished  near  the  top  with  "fire  doors"  that 
hung  upon  hinges  at  the  top,  and  were  usual- 
ly kept  closed  by  their  own  weight,  but  open- 
ed on  an  explosion  and  gave  vent  to  the 
burning  gas. 

Plaintiff  was  at  work  in  the  line  of  his 
trade  as  a  cari>enter,  at  a  sheave  block  near 
the  top  of  the  stack,  when  an  explosion  oc- 
curred, whether  from  a  "slip"  or  a  "puJC" 
was  not  dear,  and  he  was  burned  by  the 
flames  of  the  escaping  gas.  There  was  some 
conflict  of  testimony  whether  he  had  been 
warned  to  look  out  for  such  danger,  and 
this,  of  course,  went  to  the  Jury.  But  de- 
fendants contended  then,  as  now,  that  the 
danger  was  so  manifest  that  any  man  in 
the  proper  exerdse  of  his  senses  must  have 
known  of  it  This,  as  already  said,  was  the 
pinch  of  the  case. 

The  testimony  in  regard  to  these  ezplo- 
■ions  was  that  they  occurred  at  frequent,  but 
Irregular,  intervals,  sometimes  24  to  36  hours 
apart,  and  again  several  times  a  day.  They 
could  be  beard  and  seen  for  a  considerable 
distance.  There  being  a  number  of  blast 
furnaces  close  together  in  that  neighborhood, 
appellants  argue  that  the  explosions  were  so 
frequent  as  necessarily  to  compel  notice  of 
them.  Plaintiff  had  been  in  employment  at 
that  place  about  a  month,  but  testified  that 
his  work  was  inside  the  carpenter  shop,  ex- 
cept on  two  days,  and  that  he  had  no  knowl- 
edge of  the  danger  from  the  explosions. 
There  was  nothing  in  the  ordinary  course  of 
his  trade  as  a  carpenter  to  charge  him  with 
such  knowledge,  or  even  to  put  him  upon  In- 
quiry. If  he  had  come  that  day  for  the  first 
time  from  a  different  place,  where  there  were 
no  furnaces  in  operation,  it  is  plain  that  he 
could  not  be  deemed  to  have  knowingly  as- 
sumed such  risk.  He  had  been  there  a 
month,  and  while  it  Is  difficult  to  see  how 
he  could  have  failed  to  notice  and  be  inform- 
ed about  the  explosions,  yet,  on  the  other 
hand,  it  may  be  that  a  burst  of  flame,  ap- 
imrently  from  the  top  of  a  high  stack,  did 
not  convey  to  an  ordinary  observer  from  the 
ground  the  Idea  of  danger  to  a  workman  on  a 
platform  several  feet  below  the  top.  Taking 
the  case  on  the  whole  evidence.  It  was  for 
the  Jury,  and  was  properly  submitted  to  them. 

Judgment  affirmed. 


JUERGEN  T.  ALLE6HENT  OOUKir. 

(Supreme  Court  of  Pennsylvania.      J«;i.  6, 
1903.) 

IiANDLORD  AND  TENANT— UNLAWFUL  EVIC- 
TION. 

1.  A  tenant  was  evicted  by  the  sheriff  in  pro- 
ceedings under  Act  March  21,  1772  (1  Smith's 
Laws.  p.  370),  authorizing  tlie  recovery  of  pos- 
session of  property  after  a  iinding  by  a  justice 
and  12  freeholders  that  the  term  had  been  fully 
ended.  Held,  that  the  tenant  conld  not  there- 
after maintain  an  action  for  damages  for  un- 
lawful eviction. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Henry  S.  Jnergen  against  Alle- 
gheny county.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTHEZAT,  and  POTTER,  JJ. 

J.  S.  Ferguson,  John  F.  Cox,  and  E.  O. 
Ferguson,  for  appellant.  A.  C.  Johnson  and 
George  P.  Murray,  for  appellee. 


BROWN,  J.  On  March  30, 1891,  the  coun- 
ty of  Allegheny  leased  a  property  in  the  city 
of  Pittsburg  to  H.  W.  Juergen  and  George 
B.  Smith.  The  latter,  sometime  during  the 
term,  assigned  his  interest  to  his  co-lessee. 
The  clause  in  the  lease  involved  in  this  con- 
troversy is:  "The  said  party  of  the  first 
part  do  hereby  lease  and  let  unto  the  said 
parties  of  the  second  inrt  from  the  first  day 
of  April.  A.  D.  1891,  for  and  during  the  term 
of  five  years,  and  the  privilege  of  re-leasing 
at  an  increased  annual  rental,  for  the  annual 
rent  of  $8,000."  The  contention  of  the  ap- 
pellant is  that  there  ought  to  have  been  In- 
serted in  the  foregoing  clause,  after  the  word 
"re-leasing,"  a  stipulation  that  the  renewal 
of  the  lease  should  be  at  a  rental  of  $3,500 
per  year  for  ten  years,  and  at  a  rental  of 
$4,000  for  five  years  thereafter,  and  that,  by 
accident  or  mistake,  the  Intention  and  agree- 
ment of  the  parties  were  not  so  expressed  In 
the  lease.  On  December  31,  1895,  the  county 
of  Allegheny  notified  the  appellant  to  vacate 
the  premises  on  April  1,  1896,  on  the  ground 
that  the  term  would  then  end.  This  notice 
was  disregarded.  On  April  2,  1896,  proceed- 
ings were  instituted,  under  the  provisions  of 
the  act  of  March  21,  1772,  1  Smith's  Laws, 
p.  370,  to  recover  possession  of  the  property, 
and,  after  a  finding  by  the  justices  and  the 
12  freeholders,  summoned  in  pursuance  of 
the  act,  that  the  term  had  fully  ended,  the 
appellant  was  evicted  by  the  sheriff  of  the 
county. 

This  is  an  action  of  trespass  by  the  lessee 
against  the  lessor  for  alleged  unlawful  evic- 
tion from  the  leased  premises.  It  Is  not  an 
action  for  damages  resulting  from  an  alleged 
breach  of  a  contract  or  agreement  by  the 
county  of  Allegheny  to  re-lease  the  premises 
to  the  lessor  after  the  expiration  of  the  pe- 
riod x>f  five  years.  After  notice  had  been 
served  upon  him  to  vacate  them  <hi  April  1. 
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1896,  be  made  demand  on  the  commtssioners 
of  the  county  that  the  lease  be  renewed  in 
accordance  with  the  terms  which  he  alleged 
were  omitted  from  the  agreement  of  March  30, 
1891.    This  was  refused,  and  the  eTictlon  fol- 
lowed.   The  ground  of  the  lessee's  complaint, 
as  set  forth  in  the  statement  of  bis  cause  of 
action.  Is  that  this  eviction  was  unlawful;  but 
his  own  proof  Is  otherwise.    He  was  ejected 
from  the  premises  by  the  sheriff  of  the  coun- 
ty in  the  execution  of  a  warrant  to  dispos- 
sess him,  Issued  on  the  judgment  of  the  tri- 
bunal created  by  the  act  of  1772,  that  the 
term  of  his  lease  bad  fully  ended.     If  the  \ 
term  for  which  he  bad  leased  bad  ended,  the  i 
eviction  by  proceedings  regularly  conducted  ' 
under  the  act  of  assembly  could  not  be  un-  I 
lawful.    On  the  contrary,  it  was  for  the  court  ' 
to  declare  it  lawful,  and,  if  so,  no  wrong  ; 
was  done  by  it  to  the  lessee  for  which  he 
can  recover  damages  from  his  lessor.    Wheth-  ' 
er  the  term  had  fully  ended  was  for  the  de- 
termination of  the  Justices  and  12  freehold- 
ers.   They  found  that  it  bad  ended,  and  in  i 
so  doing  they  may  or  may  not  have  consid- 
ered the  alleged  breach  by  the  county  com- 
missioners of  their  agreement  to  renew  the 
lease  for  ten  years  and  to  extend  the  term 
for  that  period.     But  our  concern  is  only 
with  what  they  found,  not  with  what  they 
may  have  considered;  and  their  finding  aim-  ' 
ply  was  that  the  term  bad  fully  ended  and  '■ 
had  not  been  extended.    It  was  their  duty 
to  pass  upon  this  very  question,  and  from 
their  finding  there  was  no  appeal. 

Two  reasons  were  assigned  in  the  court 
below  in  support  of  the  motion  for  the  Judg- 
ment of  nonsuit:  First,  that  the  plaintiff 
bad  failed  to  prove  by  the  testimony  that  the 
agreement  to  extend  the  lease  had  been 
omitted  from  the  contract  of  March  80,  1891, 
by  fraud,  accident  or  mistake;  and,  second, 
that  he  was  barred  by  the  finding  of  the  Jus- 
tices and  freeholders  in  the  landlord  and  ten- 
ant proceedings.  It  is  conceded  that  tbe 
Judgment  complained  of  was  entered  on  the 
second  ground.  This  was  clearly  right  on 
the  authority  of  De  Coursey  v.  Guarantee 
Trust  &  Safe-Deposit  Company,  81  Pa.  217, 
where  it  was  held  that  one  of  tbe  questions 
which  the  act  of  1772,  by  Its  express  terms 
requires  a  Jury  of  freeholders  to  determine 
is  whether  tbe  term  had  expired.  Speaking 
of  that  act,  we  there  said:  "In  no  form  of 
summary  proceedings  known  to  the  law  is 
so  much  care  exercised  to  guard  the  rights 
of  the  parties  and  secure  a  fair  trial  as  un- 
der the  act  of  1772.  The  provision  for  a 
freehold  qualification  for  the  Jurors  was  in- 
tended, at  least,  to  secure  a  Juiy  of  more 
than  the  average  grade.  If  such  Juries  are 
not  composed  generally  of  as  good  material 
as  they  ought  to  be,  it  is  no  fault  of  the  law, 
but  of  its  officers  charged  with  its  execution. 
In  such  proceedings  the  tenant  has  a  fair 
trial  before  a  Jury  of  his  peers,  and  it  is  no 
hardship  to  him  to  allow  the  Judgment  of 
such  a  tribunal  upon  so  simple  a  question  aa 


whether  his  term  It  fnlly  aided,  to  b«  en 

forced." 

We  need  not  consider  tbe  question  whether 
tbe  appellant  had  shown  by  tbe  kind  of  proof 
required  that  the  terms  upon  which  he  leased 
from  the  county  commissioners  bad  been 
omitted  by  accident  or  mistake  from  his  writ- 
ten agreement  with  them. 

Judgment  afilrmed. 


POWELSON  T.   UNITESD   TBAOTION   CO. 

(Supreme  Court  of  Pennsylvania.      Jan.  6, 
1903.) 

STRBBT  RAILROADa-mjURIBS  TO  PASSBN- 
OBR. 

1.  Tbe  evidence  for  plaintiff  showed  that  he 
attempted  to  board  a  summer  car,  and  waved 
his  hand  when  he  saw  it  coming  about  100 
feet  distant;  that  when  it  reached  plaintiff  it 
had  almost  stopped,  and  he  stepped  ou  the  run- 
ning board,  and  was  about  to  go  into  the  car, 
when  the  conductor  rang  the  bell,  and  the  car 
started,  and  threw  him  off.  Held,  that  the 
negligence  of  defendant  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleaa,  Al- 
legheny County. 

Action  by  James  Powelson  against  the 
TJulted  Traction  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed. 

Argued  before  MITCHKLIj,  DEAN,  FBLL, 
BROWN,  MESTltEZAT,  and  POTTER,  JJ. 

Rody  P.  Marshall  and  John  C.  Haymaker, 
for  appellant  William  A.  Cballener,  Clar- 
ence Burleigh,  and  James  C.  Gray,  for  ap- 
pellee. 

DBAN,  J.  Tbe  plaintiff  is  58  years  of  age. 
On  June  25,  1900,  he  boarded  a  summer  car 
In  Allegheny  City.  When  he  saw  tbe  car 
coming  about  100  feet  distant  he  waved  bis 
hand  to  the  motorman  to  stop,  who  at  once 
put  on  tbe  brakes,  so  that  when  it  reached 
plaintiff  it  had  almost  stopped,  and  he  step- 
ped up  on  tbe  running  board,  and  was  about 
to  go  into  the  body  of  tbe  car,  when  the  con- 
ductor rang  the  bell  for  tbe  car  to  start  It 
was  Instantly  started  with  a  Jerk,  which 
threw  the  plaintiff  off,  ran  over  his  leg,  so 
crushing  It  that  amputation  followed.  We  do 
not  find  these  to  be  the  undisputed  facts,  but 
only  that  there  was  some  evidence  tending 
to  establish  them.  The  learned  Judge  of  the 
court  below,  being  of  (pinion  that  there  was 
no  sufl^cient  evidence  of  negligence  on  tbe 
part  of  defendant  and  that  there  clearly  was 
contributory  negligence  on  the  part  of  the 
plaintiff,  peremptorily  Instructed  the  Jury  to 
find  for  the  defendant.  We  now  have  this 
appeal  by  plaintiff,  who  alleged  error  In  tbe 
Instruction,  arguing  that  the  case  was  for  the 
Jury  on  both  questions. 

To  step  on  or  off  a  moving  car,  whether 
the  power  which  propels  tbe  car  be  steam  or 
electricity.  Is  per  se  negligence,  and,  if  Injury 
results  to  the  passenger,  he  cannot  recover 

f  L  Sm  Carrlen.  vol.  t.  Cent  Die.  |  lUL 

Digitized  by  CjOOQIC 


Pfc) 


POWELSON  T.  UNITED  TRACTION  CX). 


damagM.  To  tills  rule,  as  In  all  rales,  there 
are  some  rare  exceptions.  As  to  steam  cars 
— snch  as  JohnBon  t.  West  Chester,  etc.,  B.  R. 
Co.,  70  Pa.  357,  where  plaintiff  had  a  ticket 
and,  while  Incnmbered  with  bundles  and  a 
coU  of  pipe,  attempted  to  get  on  a  car  Jnst 
beginning  to  move,  although  the  motion  was 
just  perceptible,  fell,  and  bad  his  arm  crush- 
ed under  the  wheels— this  court,  speaking  by 
Agnew,  3.,  says:  "There  cannot  be  an  Inex- 
orable rule  BO  unbending  that  no  circumstan- 
ces begotten  by  the  railroad  company  can 
diange  it  Broi  when  a  train  Is  distinctly 
under  way,  there  are  cases  (and  this  was  one) 
where  it  must  be  left  to  the  Jury  to  say 
whether  the  danger  of  going  aboard  was  so 
apparent  that  It  would  be  culpable  negligence 
In  the  passenger."  This  was  the  case  of  a 
passenger  getting  on  a  moving  train  undw 
peculiar  drcumstances.  Penna.  R.  B.  Co.  t. 
Peters,  116  Fa.  200,  9  Ati.  317,  is  a  case  of  a 
passenger  getting  off  a  moviug  train  under 
peculiar  circumstances;  and  so  there  are  a 
Tei7  few  other  cases  reported  as  exceptions  to 
the  general  rule. 

The  exceptional  cases  as  to  electrical  cars, 
on  one  ground  and  another,  are  perhaps  more 
numerous  on  account  of  the  entirely  different 
use  made  of  them.  They  carry  passengers, 
it  la  true,  but  generally  only  for  short  dis- 
tancea  Instead  of  fixed  stations  at  compara- 
tively long  distances,  they  stop  at  every  street 
comer,  and  often,  when  signaled,  between. 
They  accommodate  their  traveling  public 
only,  because  they  stop  often.  To  see  that 
they  atop  at  the  proper  place  for  passengers 
to  get  off  and  on,  and  then  start  at  the  right 
time,  is  the  principal  duty  of  the  employes 
In  charge  of  the  car.  It  necessarily  follows 
that  accidents  to  passengers  In  getting  on 
and  off  are  more  numerous  than  on  steam 
cars;  and,  while  the  same  rule  Is  applicable 
to  both  steam  and  electric  cars,  the  excep- 
tional cases  are  more  in  number  in  the  latter 
than  In  the  former.  But  the  case  cited  and 
reHed  on  by  appellant,  Walters  v.  Phlla. 
Traction  Co.,  161  Pa.  36,  28  Ati.  »41,  Is  not 
an  exception  to  the  general  rule.  In  that 
case  this  language  of  the  court  below  was 
held  not  to  be  error:  "If  you  should  arrive 
at  the  conclusion  that  the  car  was  in  motion, 
and  was  not  In  that  condition  of  motion  which 
would  induce  any  reasonable  man  to  get  on, 
then  the  plaintiff  cannot  recover.  If,  how- 
ever, you  should  come  to  the  conclusion  that 
It  had  stopped,  or. was  In  the  act  of  stopping, 
or  was  Id  such  a  condition  of  ranulng  or 
stopping  as  Induced  the  plaintiff  to  think  It 
was  about  to  stop,  then  he  had  a  right  to  get 
on,  and,  if  the  car  started  before  he  was 
safely  seated  in  the  car,  and  an  Injury  result- 
ed therefrom,  then  your  verdict  should  be 
f<w  the  plaintiff."  In  this  case  plaintiff  tes- 
tified the  car  had  actually  stopped  when  he 
attempted  to  get  on,  and  after  he  was  safely 
on  the  platform  the  car  started,  as  here,  by 
a  sudden  jerk,  and  he  was  thrown  off.  There 
was  evidence  for  the  defendant  that  the  car 


was  actually  moving— that  Is,  had  not  stop- 
ped—when he  was  thrown  ott.  The  charge 
must  be  taken  In  Its  application  to  the  pecu- 
liar facts  as  averred  in  plaintiff's  testimony. 
If  the  car  had  not  come  to  a  full  stop,  and 
plaintiff  negligently  got  on,  yet  when  safely 
on,  by  the  negligent  jerk  of  the  motorman  he 
was  thrown  from  the  platform,  It  cannot  be 
said  that  plaintiff's  negligence  contributed  to 
the  accident.  It  was  not  his  negligence  in 
getting  on  a  moving  car  that  brought  about 
the  result  for  he,  by  good  fortune,  although 
not  by  the  exercise  of  care,  escaped  any  In- 
jury. But  being  on  saftiy,  at  once  com- 
menced the  duty  of  defendant  to  carry  him 
safely.  In  this,  according  to  plaintiff's  testi- 
mony, defendant  failed.  There  was  no  re- 
laxation of  the  rale,  in  the  case  dted,  that  to 
get  on  a  moving  car  Is  negUgence.  The  lan- 
guage quoted  was  affirmed  In  a  per  curiam 
opinion.  It  was  not  intended  by  this  court 
to  say  that  In  that  case,  under  the  circum- 
stances, it  was  not  negligence  in  defendant  to 
get  on  a  moving  car;  but  that  even  If  plain- 
tiff got  on  a  moving  car,  if  it  was  moving, 
and  then  he  was  Jerked  off  by  the  negligence 
of  the  motorman,  the  charge  of  the  court 
did  not  harm  defendant's  case.  None  of  the 
other  cases  cited  by  appellant  are  In  point  on 
the  facta  before  us. 

It  Is  argued  that  slowing  up  on  plaintiff's 
signal  was  an  invitation  to  him  to  get  on 
while  in  that  condition  of  motion.  This  Is  a 
mistake.  It  at  most  was  an  Invitation  to  get 
on  when  the  car  stopped,  not  sooner.  But  it 
still  remains  to  say  whether,  on  this  evidence, 
there  was  a  question  for  the  Jury.  The  plain- 
tiff testifies:  "When  I  put  up  my  hand,  the 
motorman  saw  me,  and  he  turned  the  brake. 
♦  ♦  ♦  When  I  held  up  my  hand,  the  car 
slowed  up.  When  it  got  to  me  it  was  about 
stopping,  and  I  got  on  the  car,  and  Just  as  I 
got  on  the  car  the  conductor  rang  the  bell. 
I  was  about  to  take  my  seat,  as  the  car  gave 
a  Jerk.  And  the  conductor  was  ,on  the  board 
at  the  time.  He  tried  to  bold  me  on,  and  I 
fell  over,  and  had  my  foot  taken  off.  •  •  • 
Q.  What  do  you  mean  by  saying  that  you 
were  going  to  take  your  seat?  A.  Why,  step 
up  on  the  other.  You  know  the  footboard  is 
down  below,  and  then  you  have  to  step  to  get 
on  to  the  seat,  and  I  was  Just  about  In  the 
act  of  doing  that  when  he  rang  the  bell,  and 
it  started,  and  knocked  me  off.  I  bad  step- 
ped on  the  footboard."  The  evidence  of  de- 
fendant tends  to  contradict  this  statement 
but  the  credibility  of  the  witnesses  was  for 
the  Jury.  If  they  had  believed  defendant's 
witnesses,  then  plaintiff  had  got  on  a  mov- 
ing car;  but,  If  they  also  believed  plaintiff, 
then  his  negligence  was  not  followed  by  the 
penalty  of  injury.  He  had  escaped  that  and 
was  safe.  Being  on,  It  was  the  duty  of  the 
company  to  exercise  care  in  carrying  him.  If 
it  negligently  started  up  the  car  with  a  jerk, 
that  negligence  was  not  excused  by  his,  and 
the  company  would  be  answerable.  There 
was  conflicting  evidence  as  to  his  negligence 
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and  that  of  the  company.  He  says,  "It  was 
not  my  carelessness  in  getting  on  the  car 
when  moving  that  threw  me  off,  but  yours  in 
suddenly  starting  up  before  I  bad  reasonable 
time  to  be  seated."  We  think  the  court  erred 
in  not  leaving  the  truth  of  the  matter  to  be 
determined  by  a  Jury. 

The  Judgment  la  reversed,  and  a  ▼.  t.  d.  n. 
awarded. 


STODDARD  t.  CAMBRIDGE  MUT.  FIRE 
INS.  CO. 

(Supreme    Court   of   Vermont.     Windham. 
March  13,  1903.) 

INSURANCE-ARBITRATION  CLAUSEi-WAIVBR— 
DENIAL  OP  LIABILITY— JURISDICTION— REC- 
ORD ON  APPEAL-PRESUMPTIONS. 

1.  Where,  in  an  action  against  a  foreign  cor- 
poration, which  has  pleaded  the  general  issue, 
the  record  does  not  contain  a  complete  tran- 
script, and  does  not  show  how  the  summons 
was  served,  or  that  defendant  was  not  doing 
business  in  the  state,  and  had  not  coQiplied 
with  V.  S.  41(K,  41(56,  by  appointing  the  secre- 
tary of  state  its  attorney  to  receive  service  of 
process,  nn  exce[)tion  to  a  refusal  at  the  close 
of  plaintiff's  testimony  to  direct  a  verdict  for 
defendant,  on  the  ground  that  the  evidence 
showed  the  court  had  no  jurisdiction,  cannot  be 
sustained. 

2.  A  motion  for  Judgment  non  obstante  vere- 
dicto is  not  granted  in  favor  of  a  defendant. 

3.  Where  an  insurance  policy  provides  that  if 
the  parties  fail  to  agree  as  to  the  amount  of 
the  loss,  the  question  should  be  submitted  to 
arbitrators,  and  that  such  reference,  unless 
waived,  should  be  a  condition  precedent  to  a 
right  to  sue,  a  denial  of  liability  by  the  insurer 
is  a  waiver  of  such  reference. 

4.  In  an  action  against  an  insurance  company 
in  which  it  denied  liability  it  excepted  to  the 
submission  of  the  case  to  the  jury,  on  the 
ground  that  there  had  been  no  arbitration,  as 
the  policy  required  as  a  condition  precedent  to 
a  right  to  sue.  and  claimed  that  there  was  noth- 
ing to  show  that  it  denied  liability  before  siJt, 
while  plaintiff  claimed  there  was  evidence  of 
such  denial  from  the  first.  The  record  did  not 
contain  o  full  transcript.  Held,  that  it  must 
be  presumed  there  was  evidence  of  waiver  of 
the  arbitration  clause,  and  that  the  question 
was  submitted  with  proper  instructions. 

Exceptions  from  Windham  County  Court; 
Tyler,  Judge. 

Action  by  Clarence  Q.  Stoddard  against  the 
Cambridge  Mutual  Fire  Insurance  Company. 
The  plaintiff  recovered  Judgment,  and  de- 
fendant brings  exceptions.    Affirmed. 

Argued  before  MIJNSGN.  START,  WAT- 
SON, STAFFORD,  and  HASELTON,  JJ. 

Clarke  C.  Fltts,  for  plaintiff.  Waterman 
&  Martin  and  Gilbert  A.  A.  Perry,  foi-  de- 
fendant. 

STAFFORD,  J.  The  defendant  insured  the 
plaintiff's  buildings  against  loss  by  fire.  The 
buildings  were  burned,  and  this  action  Is  to 
recover  the  insurance.  The  property  was 
situated  in  Massachusetts,  and  there  the 
plaintiff  resided  both  when  the  contract  was 
made  and  when  the  loss  occurred.  The  de- 
fendant Is  a  Massachusetts  corporation,  hav- 
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Ing  Its  place  of  business  in  that  state.  When 
this  action  was  brought  the  plaintlfl  had  be- 
come a  resident  of  Vermont  The  defendant 
appeared  and  pleaded  the  general  Issue,  and 
the  trial  proceeded  until  the  close  of  the 
plaintiff's  testimony,  when  the  defendant 
moved  for  a  verdict,  on  the  ground  that  the 
evidence  showed  that  the  court  bad  no  ju- 
risdiction. The  motion  was  overruled,  and 
the  defendant  excepted,  but  proceeded  with 
Its  defense.  Introducing,  however,  no  evi- 
dence affecting  the  question  of  Jurisdiction. 
There  was  a  verdict  f<H:  the  plaintiff,  after 
which  and  before  Judgment  the  defendant 
moved  for  Judgment  notwithstanding  the 
verdict.  This  motion  likewise  was  overruled, 
and  the  defendant  excepted.  We  are  now 
asked  to  sustain  these  exceptions.  The  claim 
is  that  the  defendant  was  a  foreign  corpora- 
tion, and  was  not  shown  to  have  been  doing 
any  business  in  this  state,  nor  to  have  any 
place  of  business  therein.  Assuming,  with- 
out deciding,  that  the  defendant  did  not 
waive  the  first  of  these  exceptions  by  pro- 
ceeding with  Its  defense  and  omitting  to  re- 
new Its  motion,  and  also  that  Its  course  did 
not  amount  to  a  waiver  of  the  objection  It- 
self, it  will,  be  sufficient  to  observe  that  the 
whole  testimony  Is  referred  to  In  the  bill, 
whereas  we  have  not  been  furnished  with  a 
complete  transcript,  and  are  therefore  un- 
able to  say  what  did  and  what  did  not  ap- 
pear in  these  respects,  beyond  the  facts  al- 
ready recited,  which  are  not  shown  by  the 
exceptions  to  be  all  the  facts  bearing  upon 
the  question.  It  Is  admitted  that  if  the  de- 
fendant was  doing  business  in  this  state, 
and  had  complied  with  our  statute  requiring 
It  to  make  the  secretary  of  state  its  attorney 
to  receive  service  of  process,  such  service 
would  give  the  court  Jurisdiction.  V.  S. 
41G5,  416«. 

We  have  not  been  furnished  with  a  copy 
of  the  return,  and  are  not  Informed  what  the 
service  was.  Evidently  there  is  nothing  be- 
fore us  from  which  we  can  say  that  the 
court  erred  In  assuming  Jurisdiction.  The 
motion  for  a  Judgment  non  obstante  veredic- 
to was  properly  overruled,  if  for  no  other 
reason,  because  it  is  not  granted  in  favor  of 
a  defendant— certainly  not  when  the  plead- 
ings are  as  they  were  here.  Trow  v.  Thom- 
as, 70  Vt  580,  41  Ati.  652;  Davis  v.  Streeter, 
73  Vt.  — ,  54  Atl.  185. 

The  policy  provided  that  in  case  of  loss 
thereunder  and  failure  of  the  parties  to 
agree  as  to  the  amount  that  question  should 
be  referred  to  arbitrators,  whose  award 
should  be  final,  and  that  such  reference,  un- 
less waived,  should  be  a  condition  precedent 
to  the  right  to  sue.  "The  defendant  contend- 
ed that  the  plaintiff  was  not  entitled  to  re- 
cover until  the  amount  of  damages  had  been 
fixed  by  arbitration,  and  on  that  ground  ex- 
cepted to  the  charge  of  the  court  in  submit- 
ting-the  case  to  the  Jury."  "There  was  nev- 
er any  arbitration,  or  any  attempt  on  the  part 
of  the  plaintiff  to  procure  an  arbitration,  aa 
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provided  by  the  policy,  but  the  defendant  de- 
nied liability,  and  pleaded  the  general  Issue." 
The  defendant  now  asserts  that  the  denial 
«(  liability  referred  to  was  the  denial  In 
court,  and  that  there  was  nothing  to  show 
denial  of  liability  before  suit,  while  the  plain- 
tiff claims  there  was  evidence  of  such  denial 
from  the  first.  Here,  again,  the  transcript 
not  being  furnished,  the  doubt  must  be  solv- 
ed against  the  defendant,  who  is  the  ex- 
cepting party.  So  the  question  is,  did  the 
court  err  in  submitting  the  case  to  the  Jury 
at  nil?  It  is  admitted  that  in  some  circum- 
stances denial  of  liability  will  amount  to  a 
■waiver  of  the  arbitration  clause.  Not  hav- 
ing the  whole  case  before  us,  we  cannot  say 
that  the  evidence  did  not  tend  to  show  such' 
a  waiver.  If  It  did  It  was  the  duty  of  the. 
<»urt  to  submit  the  question,  with  proper  in- 
structions, which,  the  contrary  not  appear- 
ing, we  must  presume  was  done. 
Judgment  affirmed. 


EBNDAIiL  V.  FLANDERS. 

<Sapreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Jan.  7,  1903.)     - 

COMPETSNCT    OF    EVIDENCE— TRIAL    COURTfl 
DISCRETION— EXCEPTIONS. 

1.  Where  the  issue  in  an  action  is  the  value 
of  certain  land,  and  evidence  of  the  amount 
paid  for  other  land  in  the  vicinity  is  offered,  the 
deteituiuation  of  whether  such  sales  were  of  a 
too  remote  time  to  have  any  bearing  on  the 
question  in  issne  is  in  the  discretion  of  the 
trial  court. 

2.  Where  neither  the  purpose  for  which  cer- 
tain excluded  evidence  was  offered  nor  the 
ground  of  the  objection  to  the  ruling  thereon  ap- 
pears in  the  record,  the  exception  to  the  trial 
court's  ruling  will  be  overruled. 

Transferred  from  Superior  Court. 

Assumpsit  by  J.  N.  Kendall  against  Wil- 
liam O.  Flanders.  Verdict  for  plaintiff,  and 
case  transferred  from  the  superior  court  on 
defendant's  exceptions.  Exceptions  overrul- 
ed. 

The  note  sued  on  was  secured  by  mort- 
gage; and  the  question  submitted  to  the  jury 
was  the  value  of  the  real  estate  acquired  by 
the  plaintiff  by  foreclosure  in  July,  1901,  as 
bearing  upon  the  question  of  the  amount  due 
upon  the  note. 

The  defendant  offered  to  show  by  one  Kiel 
the  price  paid  at  an  auction  sale  in  1896  or 
1807  for  an  adjoining  tract  of  10  acres,  and 
that  the  land  so  purchased  was  not  very  dif- 
ferent from  a  part  of  the  mortgaged  prem- 
ises, and  by  one  Dane  the  price  at  which  va- 
rious tracts  situated  within  a  mile  or  two 
of  the  mortgaged  premises  had  been  sold 
within  a  few  years.  He  also  offered  to  show 
that  subsequent  to  the  date  of  the  note  he 
made  an  agreement  with  the  plaintiff,  whore- 
by  the  mortgaged  premises  were  to  be  sold, 
and  the  plaintiff  was  to  receive  one-half  of 
the  proceeds  of  sale  in  excess  of  $4,000,  In 
Ileti  of  Interest.  All  this  evidence  was  ex- 
cluded, and  the  defendant  excepted. 


Henry  A.  Cutter,  for  plaintiff.  Wason  & 
Moran,  for  defendant 

REMICK,  J.  1.  The  exclusion  of  the  evi- 
dence of  Kiel  and  Dane  presents  nothing  but 
a  question  of  remoteness.  That  the  question 
of  remoteness  is  left  to  the  discretion  of  the 
Judge  who  tries  the  case  is  too  well  settled 
in  this  state  to  need  the  citation  of  authority. 

2.  It  does  not  appear  for  what  purpose  the 
subsequent  agreement  was  offered,  nor  upon 
what  ground  Its  exclusion  was  objected  to. 
If  offered  for  the  purpose  of  modifying  the 
contract  evidenced  by  the  note  In  suit,  to 
have  been  admissible  It  must  have  been  sup- 
ported by  a  consideration.  The  plaintiff  as- 
serts that  it  was  wholly  without  considera- 
tion. This  is  not  denied  by  the  defendant. 
The  fact  does  not  appear  either  way  in  the 
record.  If  the  agreement  was  offered  to 
show  an  admission  by  the  plaintiff  as  to  the 
value  of  the  premises,  that  he  believed  they 
would  sell  for  so  much  more  than  $4,000, 
that  he  was  willing  to  obligate  himself  to 
accept  one-half  of  what  they  would  sell  for 
In  excess  of  that  sum,  in  lieu  of  the  Interest 
to  which  he  was  entitled  upon  the  note  In 
suit,  then  it  was  competent  and  admissible, 
unless  In  the  Judgment  of  the  superior  court 
it  was  too  remote,  which  may  have  been  the 
case.  There  is  nothing  In  the  record  to  show 
the  contrary.  The  purpose  for  which  the 
agreement  was  offered  and  the  ground  of  the 
defendant's  objection  to  Its  exclusion  not  ap- 
pearing, the  exception  must  be  overruled. 
The  party  excepting  "must  show  clearly  and 
affirmatively  from  the  record  itself  facts  con- 
stituting error  In  the  proceeding  below."  2 
Enc.  PI.  &  Pr.  424,  425. 

Exceptions  overruled.    All  concurred. 


THOMAS  V.  HARRINGTON  et  al. 

(Supreme  Court  of  New  Hampshu-e.     Grafton. 
Feb.  3,  1002.) 

NBGLIQBNCB— INDEPENDENT   CONTRACTOR- 
EXCAVATION  IN   STREET. 

1.  Owners  of  a  house,  who  contract  with  one 
to  put  in  the  water  pipe  from  the  road,  sis 
feet  under  frround,  are,  even  if  he  is  an  inde- 
pendent contractor.  liable  for  injury  to  one 
M'ho,  on  a  dark  mght,  drives  into  the  nngnardcd 
nnd  unlighted  trench,  the  excavation  coiistitiit- 
ing  a  nuisance,  and  the  danser  arising  din-ctly 
from  the  work  which  they  required  to  be  done. 

Transferred  from  Superior  Court. 

Action  by  Mary  C.  Thomas  against  James 
J.  Harrington  and  another.  At  the  close  of 
the  plaintiff's  evidence  the  court  ordered  a 
verdict  for  the  defendants,  and  the  plaintiff 
excepted.  Transferred  from  superior  court. 
Exceptions  sustained. 

The  plaintiff's  evidence  tended  to  show  that 
the  defendants  contracted  In  writing  with  one 
McFadden  to  construct  two  dwelling  houses 

f  1.  See  Master  and  Servant,  vol.  34.  Cent.  Die.  II 
1259,  1263. 
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for  the  defendants  In  the  village  of  Littleton, 
and  as  a  part  of  the  contract  the  former  was 
'to  put  In  the  water  pipe  from  the  main  road, 
six  feet  under  groimd."  McFadden  proceed- 
ed to  execute  the  contract  in  accordance  with 
Its  term?,  and,  while  working  thereunder,  by 
the  Instrumentality  of  servants  employed  by 
him,  with  whom  the  defendants  had  nothing 
to  do,  and  over  whom  they  had  no  control, 
be  dug  a  ditch  in  the  street,  from  the  water 
pipe  therein  to  the  sidewalk  in  front  of  the 
defendants'  premises,  12  feet  long,  6^  feet 
deep,  and  2  feet  wide,  for  the  purpose  of  lay- 
ing a  water  pipe  from  the  water  main  to  the 
defendants'  dwellings.  McFadden,  or  his 
servants  employed  on  the  worit,  negligently 
left  the  trench  unguarded  and  unlighted  la 
the  evening,  although  the  evening  was  a  dark 
one,  and  the  electric  lights  for  a  part  of  the 
time  were  unlighted;  and  the  plalntifF,  while 
riding  along  the  street,  in  the  exercise  of  or- 
dinary care,  was  tlirown  from  her  carriage 
and  injured,  in  consequence  of  her  horse 
falling  into  the  ditch. 

Everett  C.  Howe  and  Scott  Sloane,  for 
plaintiff.  Batchellor  &  Mitchell  and  Smith  & 
Smith,  for  defendants. 

WALKER,  J.  It  is  not  necessary  to  de- 
cide whether  McFadden  was  an  independent 
contractor  in  the  work  of  putting  In  the  wa- 
ter pipe,  or  merely  an  agent  of  the  defend- 
ants; {or  in  either  case  the  evidence  was  le- 
gally competent  to  support  a  verdict  In  fa- 
vor of  the  plalntiSr.  From  the  written  con- 
tract it  appears  that  the  defendants  employed 
McP'adden  to  build  two  houses  upon  their 
premises.  One  of  the  specifications  of  the 
contract  was  "to  put  In  the  water  pipe  from 
the  main  road,  six  feet  under  ground."  The 
evident  purpose  of  this  provision  was  to  se- 
cure a  connection  with  the  water  main, 
which  would  require  the  digging  of  a  ditch 
Into  the  public  highway.  That  the  parties 
had  in  mind  the  excavation  of  a  ditch  in 
the  highway  Is  not  open  to  doubt  upon  a 
reasonable  construction  of  the  contract.  It 
was  a  necessary  and  anticipated  part  of  the 
work  which  the  defendants  employed  Mc- 
Fadden to  do.  Such  an  excavation  In  a  street 
is  a  nuisance,  because  It  renders  public  travel 
dangerous,  and  makes  extra  precautions  nec- 
essary for  the  protection  of  travelers.  Hence 
it  became  the  duty  of  the  defendants,  who 
authorized  and  caused  the  ditch  to  be  dug, 
to  protect  the  public  from  the  danger  occa- 
sioned thereby.  They  knew  the  work  could 
not  be  done,  in  its  reasonable  and  proper 
prosecution,  without  Increasing  the  danger 
of  public  travel  In  the  highway  at  that  point 
The  danger  arose  directly  from  the  work 
which  they  required  to  be  done,  and  not  from 
the  negligent  manner  of  its  performance.  In 
rach  a  case  one  cannot  avoid  responsibility 
for  the  consequences  naturally  to  be  appre- 
hended in  the  course  of  the  performance  of 
the  work  by  employing  another  to  do  the 


wwk  as  an  Independent  contractor.  Upon 
the  modern  authorities,  the  question  of  lia- 
bility, under  such  circumstances,  does  not 
depend  upon  an  inquiry  whether  the  parties 
sustain  the  relation  of  master  and  servant, 
or  whether  the  contract  between  them  makes 
the  employ^  an  independent  contractor.  The 
employer  cannot  absolve  himself  from  the  du- 
ty which,  under  the  law,  he  owes  to. another 
with  reference  to  the  performance  of  work 
which  Is  dangerous  in  itself— as  the  digging 
of  a  ditch  in  the  highway. 

In  Carter  v.  BerMn  MUls,  58  N.  H.  52,  42 
Am.  Rep.  572,  the  defendant  was  held  not  to 
be  responsible  for  flowing  the  plaintltTs  land, 
not  merely  because  it  had  employed  an  Inde- 
pendent contractor  to  float  the  logs  down  the 
river,  but  also  because  the  injury  was  not 
the  direct  result  of  the  work  it  employed  the 
Thurstons  to  do.  The  court  say  (page  59. 
58  X.  H.,  42  Am.  Rep.  572):  "The  plaintiff's 
injury  was  not  the  natural  result  of  the 
work  contracted  to  be  done.  A  reasonable 
use  of  the  dams  for  proper  purposes,  and  a 
reasonable  use  of  the  stream  for  the  trans- 
portation of  logs,  were  lawful,  and  the  au- 
thority conferred  by  the  defendants  was  to 
execute  the  contract  by  a  proper  and  reason- 
able use  of  all  its  means  and  appliances." 
If  it  had  appeared  in  that  case  that  the  work 
which  the  contractors  agreed  to  do  wonld 
necessarily  produce  the  damage  the  plaintiff 
suffered.  It  Is  believed  the  opposite  result 
would  have  been  reached,  as  was  the  case 
in  McDonell  v.  Boom  Co.,  71  Mich.  81,  88 
N.  W.  681.  It  was  held  In  that  case  that 
where  a  boom  company,  having  full  control 
and  management  of  a  stream  and  the  dams 
thereon,  contracts  for  driving  logs  tiierein, 
the  reasonable  performance  of  which  con- 
tract obliges  the  contractor  to  so  run  and 
manage  the  logs  and  water  as  to  damage  ri- 
parian owners,  such  damage  Is  legally  at- 
tributable to  the  company,  and  may  be  re- 
covered of  It  This  doctrine  is  recognised  In 
Knowlton  v.  Holt,  67  N.  H.  155,  30  Atl.  S46, 
and  in  Manchester  v.  Warren,  67  N.  H.  482, 
32  Atl.  703.  See,  also,  Plttsfleld,  etc.,  Co.  v. 
Shoe  Co.,  71  N.  H.  522,  53  Atl.  807.  In  Bower 
V.  Peate,  1  Q.  B.  Dlv.  821,  326,  Lord  Cock- 
bum  says:  "There  Is  an  obvious  difference 
between  committing  work  to  a  contractor  to 
be  executed,  from  which,  if  properly  done,  no 
injurious  consequences  can  arise,  and  hand- 
ing over  to  him  work  to  be  done  from  which 
mischievous  consequences  will  arise  unless 
preventive  measures  are  adopted.  While  it 
may  be  Just  to  hold  the  party  authorizing 
work  in  the  former  case  exempt  from  liabili- 
ty for  injury  resulting  from  negligence  which 
he  had  no  reason  to  anticipate,  there  Is,  on 
the  other  hand,  good  g;round  for  holding  blm 
liable  for  Injury  caused  by  an  act  certain  to 
be  attended  with  injurious  consequences.  If 
such  consequences  are  not  in  fact  prevented, 
no  matter  through  whose  default  the  omla- 
slon  to  take  the  necessary  measures  for  such 
prevention  may  arise."    To  the  same  effect 
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are  Hardaker  ▼.  CoimcU  [1886]  1  Q.  B.  885; 
Penny  t.  GooncU  [1808]  2  Q.  B.  212,  217; 
HoUlday  t.  Telephone  Co.  [1809]  2  Q.  B.  392; 
Gray  t.  Pnllen,  6  B.  &  S,  970.  The  Ameri- 
can conrts  generally  take  the  same  ylew  of 
the  law.  In  Bobbins  t.  Chicago,  4  Wall.  667. 
GiS,  18  L.  Ed.  427,  It  ifl  said  that  an  employ- 
er l8  liable  "where  the  work  to  be  done  nec- 
essarily constituted  an  obstruction  or  defect 
in  the  street  or  highway,  which  rendered  it 
dangerous  as  a  way  for  travel  and  transpor- 
tation unless  properly  guarded  or  shut  out 
from  public  use;  that  in  such  cases  the  prin- 
cipal for  whom  the  work  was  done  could  not 
defeat  the  Just  claim  *  *  *  of  the  injured 
party  by  proving  that  the  work  which  con- 
stituted the  obstruction  or  defect  was  done 
by  an  independent  contractor.  •  •  •  Where 
the  obstruction  or  defect  caused  or  created 
in  the  street  is  purely  collateral  to  the  work 
contracted  to  be  done,  and  is  entirely  the  re- 
sult of  the  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  employer 
is  not  liable;  but  where  the  obstruction  or 
defect  which  occasioned  the  injury  results 
directly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person 
who  employs  the  contractor  and  authorizes 
bim  to  do  those  acts  is  equally  liable  to  the 
injured  party."  See,  also,  Water  Co.  v.  Ware, 
16  WalL  566,  576,  21  L.  Ed.  485;  Oorham  v. 
Gross,  125  Mass.  282,  28  Am.  Bep.  234; 
Woodman  v.  Railroad,  149  Mass.  335,  21  N. 
B.  482,  4  L.  R.  A.  213,  14  Am.  St.  Bep.  427; 
Norwalk  Gaslight  Co.  v.  Norwalk,  63  Conn. 
4K.  522,  28  Ati.  32;  Deming  v.  RaUway,  169 
N.  Y.  1,  61  N.  E.  983,  88  Am.  St  Rep.  521; 
Wilson  V.  White,  71  Ga.  506,  51  Am.  Rep. 
269;  CardevUle  v.  Nending,  41  Ohio  St.  465; 
Hawver  v.  Whalen,  49  Ohio  St.  69,  29  N.  B. 
1040,  14  U  R.  A  828;  Covington,  etc.,  Co.  T. 
Steinbrock,  61  Ohio  St.  215,  224,  55  N.  B. 
618,  76  Am.  St  Rep.  876;  Matheny  v.  WoUIs, 
2  Duv.  137;  Carlson  v.  Stocking,  91  Wis. 
4»2.  65  N.  W.  58;  Independence  v.  Slack,  184 
Mo.  66.  34  S.  W.  1094;  Spence  ▼.  Schultz, 
108  Cal.  208,  37  Pac.  220.  In  Wright  v.  Hol- 
brook,  52  N.  H.  120,  18  Am.  Rep.  12,  the  de- 
fendant as  one  of  a  committee  representing 
the  town  of  Keene,  employed  Nourse  as  an 
independent  contractor  to  clear  a  piece  of 
woodland  t>elonging  to  the  town;  and  it  was 
held  that  he  was  not  liable  for  damages  caus- 
ed by  a  fire  which  was  set  by  Nourse  to 
bum  the  brush  on  the  lot,  and  which  escaped, 
through  the  letter's  negligence,  onto  the 
plaintiff's  adjolqing  woodlot  The  questions 
whether  the  work  Nourse  was  employed  to 
do  was  essentially  dangerous  to  the  property 
of  others,  and  whether,  if  It  was,  the  defend- 
ant could  escape  liability  therefor  because 
of  the  contract  were  not  discussed  by  the 
court  or  raised  by  counsel.  If  it  is  assumed 
tliat  the  work  done  In  a  reasonable  way,  or 
in  the  way  contemplated  by  the  parties, 
would  not  constitute  a  menace  to  the  proper- 
ty of  others,  and  require  extra  precautions 
for  protection,  the  decision  is  in  accord  with 


the  general  rule  that  the  employer  is  not  lia- 
ble for  the  negligence  of  an  independent  con- 
tractor, and  It  is  probable  the  court  adopted 
that  view  of  the  nature  of  the  contract  In 
the  case  of  Black  v.  Finance  Co.  [1804]  A  0. 
48,  under  a  similar  state  of  facte,  the  defend- 
ant was  held  liable. 

As  the  case  does  not  disclose  that  permis- 
sion was  obtained  from  the  selectmen  to  dig 
up  the  street  by  either  the  defendants  or  Mc- 
Fadden  (Pub.  St  c.  82,  U  1,  2),  the  effect  of 
such  permission  upon  the  defendante'  liabili- 
ty, if  any,  has  not  been  considered.  The 
result  is  that  the  order  of  the  court  directing 
a  verdict  for  the  defendante  was  error. 

Eizceptlons  sustained. 


CHASE,  J.,  was  absent 
curred. 


The  others  oon- 


PACKA.BD  V.  MBTROPOLITAN  INS.  CO. 

(!Sapreme   Conrt  of   New   Hampshire.     Merri- 
mack.   Jan.  6,  1903.) 

UFB    IN8URANCI)-"S0UND    HEALTH"— SUTTI- 
CIENCT  or  EVIDBNCE. 

1.  The  expression  "sound  health,"  used  in  a 
provision  in  a  life  insurance  policy,  means,  gen- 
erally, the  absence  of  any  vice  in  the  constitu- 
tion, and  of  any  disease  of  a  serious  nature  that 
has  a  direct  tendency  to  shorten  life.  In  contra- 
distinction to  a  temporary  aliment  or  indisposi- 
tion. 

2.  An  Insurance  policy  sued  on  waived  the 
fact  that  the  insured's  father  had  died  of  con- 
sumption, bat  provided  that  the  company  as- 
sumed no  liability  prior  to  its  date,  nor  unless 
the  Insured  was  in  sound  health  then,  and  omit- 
ted the  usual  warranty  In  the  application. 
When  the  insured,  a  boy  10  years  old,  was  ex- 
amined, he  was  found  in  good  health,  but  be- 
fore the  policy  was  delivered  he  was  taken 
with  an  illness  from  which  be  died  Inside  of  6 
months.  At  the  delivery  of  the  policy  tlie  in- 
sured's mother  did  not  know  the  nature  of  his 
disease,  and  he  appeared  to  suffer  only  from  a 
temporary  ailment,  the  disease  being  nndiscov- 
erable  except  to  a  physician,  and  one  not  infre- 
quent with  children,  and  often  outgrown.  The 
attending  physician's  testimony  was  that  the 
insured  died  of  heart  disease  and  consumption, 
which  latter  might  have  been  inherited,  and 
been  the  cause  of  the  heart  disease.  Held,  that 
the  jury  was  warranted  In  finding  that  the  in- 
sured was  not  in  sound  health  at  the  date  of  the 
policy. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Assumpsit  by  one  Packard  against  the 
Metropoiiten  Insurance  Company.  Verdict 
for  defendant  and  case  transferred  from  the 
superior  court  on  plaintiff's  exceptions.  Ex- 
ceptions overruled. 

The  insured  was  the  10  year  old  son  of  the 
plaintiff.  The  application  for  the  Insurance 
was  made  by  the  plaintiff  on  September  6tb, 
and  the  boy  was  examined  by  the  defend- 
ant's physician  the  next  day,  and  was  re- 
ported by  him  to  be  in  good  health.  There- 
after, and  before  the  policy  was  delivered, 
the  boy  fell  sick  of  a  disease  of  the  heart, 
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from  wblcb  he  died  on  March  8,  1901.  Sep- 
tember 16tta  the  plaintiff  took  him  to  a  phy- 
sician, who  found  that  he  had  a  disease  of 
the  heart,  but  did  not  Inform  the  plaintiff 
of  his  discovery;  and  she  had  no  knowledge 
that  the  boy  had  such  disease.  The  disease 
was  undiscoverable  except  upon  examination 
by  a  physician.  Is  not  infrequent  with  chil- 
dren, and  is  frequently  outgrown.  At  the 
date  of  the  policy  and  the  time  of  its  deliv- 
ery, there  was  nothing  in  the  actions  and  ap- 
pearance of  the  boy  to  indicate  to  ordinary 
observation  that  he  had  anything  more  than 
a  temporary  ailment  The  boy's  father  died 
of  consumption,  and  that  fact  was  waived 
by  the  defendant  in  the  policy.  The  attend- 
ing physician  testified  that  the  boy  died  of 
heart  disease  and  consumption,  and  that  the 
consumption  might  have  been  an  inheritance 
from  the  father,  and  the  cause  of  the  heart 
disease.  The  policy  contained  the  following: 
"Provided,  however,  that  no  obligation  Is  as- 
sumed by  the  company  prior  to  the  date 
hereof,  nor  unless  on  said  date  the  insured 
is  alive,  and  in  sound  health."  The  appli- 
cation contained  a  like  provision.  The  policy 
also  contained  the  following:  "This  policy 
Is  Issued  upon  an  application  which  omits 
the  warranty  usually  contained  in  applica- 
tions, and  contains  the  entire  agreement  be- 
tween the  company  and  the  Insured  and  the 
holder  and  the  owner  hereof." 

Martin  &  Howe,  for  plaintiff.  Brown, 
Jones  &  Warren,  for  defendant 

CUASE,  J.  The  parties  introduced  Into 
their  contract  a  provision  "that  no  obligation 
is  assumed  by  the  company  prior  to  the  date 
hereof,  nor  unless  on  said  date  the  Insured 
is  alive,  and  In  sound  health."  That  they 
had  authority  to  limit  the  contract  In  this 
way  cannot  be  doubted.  Dwight  v.  Insur- 
ance Co.,  103  N.  Y.  341,  8  N.  E.  654,  57  Am. 
Rep.  728.  The  question  to  be  considered 
arises  upon  this  provision,  not  upon  a  repre- 
sentation or  warranty  made  by  the  plaintiff 
in  the  application  for  insurance.  There  was 
no  warranty  in  the  application,  and  It  does 
not  appear  that  any  representation  was  made 
therein  concerning  the  health  of  the  assured. 
The  entire  contract  is  contained  In  the  poli- 
cy. The  question,  then,  is,  what  did  the 
parties  intend  by  this  provision?  It  must  be 
presumed  that  they  intended  what  the  words 
used  by  them  ordinarily  signify  In  common 
speech.  This  leaves  little  room  for  interpre- 
tation, since  there  is  but  slight  ambiguity  In 
thti  terms  of  the  provision.  No  obligation 
was  assumed  by  the  defendant  unless  the  In- 
sured was  alive,  and  In  sound  health,  on  the 
day  of  the  date  of  the  policy.  The  defend- 
ant's promise  was  not  absolute,  but  condi- 
tional. The  existence  of  life  and  sound 
health  in  the  insured  was  a  condition  prece- 
dent to  the  promise  of  insurance.  But  what 
was  meant  by  the  words  "sound  health"? 
Evidently,  not  perfect  health.     "We  are  all 


bom  with  the  seeds  of  mortality  In  xa."  No 
dellnitlon  can  be  given  to  these  wwds  that 
will  apply  in  all  cases.  A  mere  temporary 
indisposition  or  ailment  would  not  ordinari- 
ly be  regarded  as  rendering  the  health  un- 
sound, within  the  meaning  of  these  words 
when  used  In  an  insurance  contract  Speak- 
ing generally,  they  mean  the  absence  of  any 
vice  In  the  constitution,  and  of  any  disease 
of  a  serious  nature  that  have  a  direct  tend- 
ency to  shorten  life;  the  absence  of  a  condi- 
tion of  health  that  Is  commonly  regarded  as 
disease.  In  contradistinction  to  a  temporary 
ailment  or  Indisposition.  Cushman  v.  In- 
siurance  Co.,  70  N.  Y.  72,  77;  Brown  v.  In- 
surance Co.,  6S  Mich.  306,  32  N.  W.  610,  S 
Am.  St  Hep.  894;  MetropoUtan  Ina.  Co.  v. 
Howie,  62  Ohio  St  204,  56  N.  E.  008.  Wheth- 
er, In  a  given  case,  a  person  is  of  sound 
health,  must,  of  course,  depend  upon  the  cir- 
cumstances of  the  case.  "It  must  obviously 
be  very  difficult  to  determine  questions  like 
these  by  any  general  rule.  And  it  Is  the 
usual  practice  to  leave  these  questions  to  the 
Jury."  2  Par.  Oont  (8th  Ed.)  •467;  Billings 
v.  Insurance  Co.,  70  Vt  477,  41  AU.  516; 
Dorey  v.  Insurance  Co.,  172  Mass.  234,  51 
N.  E.  974;  Cushman  r.  Insurance  Co.,  70  N. 
Y.  72,  77;  Grattan  v.  Insurance  Co.,  92  N. 
Y.  274,  44  Am.  Rep.  372.  The  question  of 
sound  health  resembles  in  this  respect  the 
question  whether  a  ship  has  been  "In  colli- 
sion" (London  Assurance  v.  Companhla,  167 
U.  S.  140,  17  Sup.  Ct  785,  42  L.  Ed.  113),  or 
whether  a  person  was  of  "temperate  habits" 
(Insurance  Co.  v.  Foley,  105  U.  S.  350,  2C 
L.  Ed.  1055),  or  whether  premises  were  "va- 
cant by  the  removal  of  the  owner  or  occu- 
pant" (Stone  V.  Insurance  Co.,  68  N.  H.  438, 
45  AU.  235). 

It  must  be  Inferred  from  the  fact  that  a 
general  verdict  was  rendered  in  favor  of  the 
defendant  that  It  was  found  as  a  fact  that  the 
Insured  was  not  la  sound  health  at  the  date 
of  the  policy.  The  facts  specifically  report- 
ed warnint  this  finding.  After  the  boy  was 
examined  by  the  defendant's  physician,  and 
before  the  date  of  the  policy,  he  "fell  siclc 
of  a  disease  of  the  heart,"  from  which  he 
died  within  six  months.  Although  the  dis- 
ease was  one  that  was  not  infrequent  among 
children,  and  is  frequently  outgrown,  it  could 
not  reasonably  be  regarded  as  a  temporary 
ailment  or  as  not  of  a  serious  nature.  A 
person  having  such  a  disease  would  not  be 
regarded  as  in  sound  health.  The  fact  that 
the  plaintiff  was  not  aware  ,of  the  nature  of 
the  disease,  and  that  its  nature  was  undis- 
coverable except  by  a  physician,  did  not  pre- 
vent it  from  rendering  the  boy's  health  un- 
sound. Undoubtedly,  the  testimony  of  the 
mother  and  others  that  the  boy  appeared  to 
be  in  good  health  would  be  competent  evi- 
dence on  the  issue  of  soundness,  but  It  would 
not  be  conclusive.  The  testimony  of  physi- 
cians concerning  the  condition  of  his  health, 
discovered  by  their  examinations  of  him. 
would  also  be  competent    In  Dorey  ▼.  In- 
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■Dnnce  Co.,  nipra,  seTeral  persona  testified 
that  the  iiuinred  appeared  to  be  In  good 
bealtta,  and  was  working  as  usual  at  the  date 
of  the  policy;  but  the  testimony  of  physi- 
cians tended  to  prove  that  he  had  a  disease 
of  a  serious  nature,  which  was  not  apparent 
to  common  observation,  and  the  question  of 
the  soundness  of  his  health  was  submitted  to 
the  jury.  See,  also,  Billings  ▼.  Insurance  Co., 
snpra. 

Presumably,  the  attending  physician's  tes- 
timony that  the  boy  died  of  heart  disease 
and  consumption,  and  that  the  consumption 
might  have  been  inherited  from  the  father, 
and  caused  the  heart  disease,  was  considered 
and  weighed  by  the  court  in  connection  with 
all  other  testimony  In  the  case,  and  In  view 
of  the  defendant's  waiver  of  the  fact  that 
the  boy's  father  died  of  consumption.  If  the 
boy  was  sick  with  consumption  at  the  date 
•of  the  iwllcy,  no  one  would  say  that  he  was 
in  sound  health.  .  As  the  record  Is  under- 
stood, the  waiver  related  to  the  liability  of 
the  boy's  having  consumption  in  the  future 
as  an  Inheritance  from  his  father,  and  not  to 
the  existence  of  the  disease  at  the  date  of 
the  policy.  The  defendant  waived  the  possl- 
blf'  defect  In  the  boy's  constitution  arising 
from  the  existence  of  the  disease  In  his  fa- 
ther, but  not  the  present,  active  existence 
of  the  disease  In  the  boy  himself.  It  Is 
highly  Improbable  that  they  would  Insure 
the  life  of  a  x>er8on  actually  sick  with  con- 
sumption, but  they  might  take  the  risk  of 
Insuring  a  son  whose  father  died  of  con- 
sumption, and  in  whom  the  disease  had  not 
appeared. 

Exceptions  overmled.    All  concurred. 


MURRAY  T.  BOSTON  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Feb.  3,  1903.) 

mjURT  TO   BRAKBMAN— RB8  aBST.B-DBaLA- 

RATION— ASSUMPTION  OP  RISK-CON- 

TRIBUTORT  NDGLiaBNCB. 

1.  Declaration  of  one  within  two  minates  aft- 
er he  was  ran  over  by  a  car,  and  while  he  was 
lying  between  planks,  with  his  legs  nearly  cut 
off,  that  it  hapened  from  his  falling  over  the 
planks,  la  part  of  the  res  gestae. 

2.  Whether  a  brakeman  who  was  mn  over 
by  cars,  he  having  stumbled  over  a  "jigger 
stand,"  consisting  of  two  planks,  for  a  hand 
ear.  close  to  the  track,  and  within  10  feet  of  a 
•witch  which  be  was  aboat  to  operate,  knew  or 
onght  to  have  known  of  the  stand,  negligently 
placed  there,  so  that  he  can  be  held  to  have  as- 
sumed the  risk,  is  a  question  for  the  junr, 
though  he  had  been  over  the  road  10  or  12 
times  within  two  months  of  the  accident;  men 
who  had  worked  with  him  during  that  time  tes- 
tifying that  they  had  not  noticed  it  before,  and 
it  appearing  that  such  stands  are  seldom  placed 
near  switches,  and  usually  lead  into  car  honses, 
which  afford  notice  of  their  presence,  while  in 
this  case  there  was  no  such  house. 

3.  Whether  a  brakeman,  who,  stumbling  over 
a  jigger  stand  within  10  feet  of  a  switch,  was 
run  over  by  the  cars,  exercised  rensonahle  care 
in  the  performance  of  his  work,  is  a  question 

f  L  Sea  Evidence,  voL  It,  Cent  Dig.  i  tn, 
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for  the  jury,  he,  when  last  seen  l)efore  the  ac- 
-cldent,  having  been  getting  down  with  his  lan- 
tern over  the  side  of  the  car  neady  opposite 
the  switch,  for  the  purpose,  evidently,  of  set- 
ting the  switch,  as  was  hia  dn^,  he  having  had 
extensive  experience  as  a  brakeman,  a  very 
brief  time  having  elapsed  from  the  time  he 
alighted  till  he  cried  out,  and  it  being  compe- 
tent to  infer  that  he  was  proceeding  to  reach 
the  switch  in  the  way  an  experienced  brake- 
man  would  adopt  under  the  circumstances,  and 
that  this  would  be  a  reasonahly  prudent  way. 

Exceptltms  from  Superior  Court;  Young, 
Judge. 

Action  by  Michael  Murray,  administrator, 
against  the  Boston  &  Maine  Railroad.  Ver- 
dict for  plaintiff.  Defendant  excepts.  Bx- 
ceptlon  overruled. 

Case,  for  negligently  causing  the  death  of 
Baker,  the  plaintiff's  intestate.  Trial  by 
Jury,  and  verdict  for  the  plaintiff.  At  the 
close  of  the  plahitUTs  evidence,  the  defend- 
ant's motion  for  a  nonsuit  was  denied,  sub- 
ject to  exception.  Transferred  from  the  May 
term,  1902,  of  the  superior  court  by  Young. 
J.  The  plaintiff's  evidence  tended  to  prove 
the  following  facts:  At  the  time  of  the  ac- 
cident, and  for  some  time  prior  thereto,  Bak- 
er was  in  the  employ  of  the  defendant  as  a 
freight  brakeman.  The  crew  to  which  he 
belonged  had  no  regular  mn,  but  worked  on 
extras  on  the  lines  of  the  defendant's  road 
running  out  of  Nashua.  During  the  two 
months  before  the  accident,  they  had  been 
over  the  road  from  Nashua  to  Keene  about  a 
dozen  times.  The  accident  occurred  In  the 
yard  at  Greenfield,  at  about  2  o'clock  In  the 
morning,  while  the  crew  were  engaged  in 
making  up  their  train.  Baker  was  the  "mid- 
dle man,"  and  It  was  his  duty  to  throw  a 
switch  after  certain  loaded  coal  cars  liad 
been  drawn  from  a  side  track  upon  the  main 
track.  While  the  cars  were  in  motion,  some 
one  with  a  lantern  was  seen  by  one  of  the 
men  on  the  car  next  to  the  rear  one,  and 
when  nearly  opposite  the  switch  the  lantern 
disappeared,  going  down  by  the  side  of  the 
car,  on  the  side  of  the  track  opiwslte  the 
switch.  On  this  side  of  the  track  there  was 
a  "jigger  stand,"  about  six  feet  from  the 
switch,  consisting  of  two  planks  placed  at 
right  angles  with  the  track,  and  within  two 
or  three  inches  of  it  and  extendtaig  back 
some  fifteen  feet.  Such  appliances  are  used 
by  the  section  men  in  running  their  cars 
from  the  track.  There  was  no  car  house  at 
this  point,  and  the  stand  had  not  been  used 
for  two  or  three  years.  Just  after  the  lan- 
tern disappeared,  and  as  soon  as  the  car 
passed  the  switch  and  stopped.  Baker  was 
heard  to  cry  out  and  groan;  and  one  of  the 
witnesses  at  once  ran  to  Iiim,  and  found  him 
lying  between  the  planks,  his  back  to  the 
track,  with  both  legs  nearly  severed  from  his 
body.  Another  witnesses,  who  reached  the 
place  In  less  than  two  minutes  after  he  heard 
the  outcry,  asked  Baker  what  the  matter 
was,  and  he  replied  that  he  had  lost  his  legs. 
The  witness  asked,  "How  did  you  do  that?" 
and  Baker  replied,  "I  feil^ver  these  old 
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planks."  This  testimony  was  admitted,  sub- 
ject to  the  defendant's  exception.  Bakor 
died  In  a  few  bonrs  thereafter.  The  broken 
pieces  of  his  lantern  were  foond  near  him 
between  the  planks,  and  there  was  blood 
on  the  rail  at  the  end  of  the  planks,  and  on 
one  of  the  car  wheels.  Jigger  stands  are  of 
freqnent  occurrence  on  the  defendant's  va- 
rious roads  on  which  Baker  had  worked,  bat 
In  a  great  majority  of  cases  they  are  op- 
posite car  bouses,  and  not  In  the  immediate 
vicinity  of  switches.  One  of  the  trainmen 
who  worked  with  Baker  testified  that  he  had 
not  noticed  this  Jigger  stand  before  the  ac- 
cident It  did  not  appear  whether  Baker 
had  ever  operated  this  switch,  or  whether 
he  had  ever  got  off  bis  car  at  this  point  on 
the  side  where  the  stand  was.  The  stand 
had  been  there  from  seven  to  ten  years.  It 
appeared  that  some  years  ago  Baker  went 
over  the  road  as  brakeman  a  large  num- 
ber of  times,  but  had  not  worked  there  In 
■recent  years  imtU  about  two  months  before 
the  accident 

boyle  &  Luder,  for  plaintiff.  Hamblett  & 
Spring  and  Bums  &  Bums,  for  defendant 

WAIiKER,  J.  It  is  claimed  that  Baker's 
statement,  made  directly  after  the  Infliction 
of  his  Injury,  was  not  admissible.  If  the  dec- 
laration was  merely  a  narrative  of  a  past 
event  the  evidence  of  It  would  be  Inadmis- 
sible, upon  the  ground  that  ordinarily  hear- 
say evidence  Is  not  received  In  proof  of  the 
truth  of  an  assertion.  The  uniform  practice 
of  the  courts  in  common-law  Jurisdictions 
has  resulted  in  the  establishment  of  this  prin- 
ciple, as  a  necessary  and  useful  rule  in  the 
Investigation  of  questions  of  fact.  But  when 
the  declaration  of  one  not  a  sworn  witness 
upon  the  trial  Is  something  more  than  mere 
narrative— when  Its  probative  force  Is  de- 
rived In  part  at  least  from  sources  other 
than  the  credibility  of  the  declarant— an  op- 
portunity Is  afforded  for  the  argument  that 
It  does  not  fall  within  the  strict  rule  against 
hearsay  evidence,  or  that  It  constitutes  an 
exception  to  the  rule.  It  Is  then  possible  to 
say  that  the  declaration,  while  verbally  a 
mere  narrative,  is  something  more,  and  may 
be,  for  that  reason,  of  such  probative  force 
as  to  be  admissible  as  evidence  upon  a  ma- 
terial Issue.  It  may  be  so  connected  with 
other  controverted  facts  as  to  be  Itself  a 
fact  or  circumstance  naturally  growing  out 
of,  and  in  some  sense  attested  by,  them. 
The  verbal  statement  of  a  person  made  un- 
der some  circumstances  may  be  a  part  of  the 
actual  occurrence,  and  be  entitled  to  as  much 
weight  as  evidence  as  any  other  part  of  the 
transaction.  This  Is  the  principle,  it  is  be- 
lieved, that  Is  Involved  In  the  somewhat  ob- 
scure doctrine  of  res  gestie,  which  Is  often 
resorted  to,  apparently,  more  on  account  of 
Its  convenient  Indefinlteness  than  for  its  scl- 
entiflc  precision.  But  the  principle,  wheth- 
er expressed  in  an  abbreviated  Latin  phrase 


or  otherwise.  Is  an  In^ortant  one  In  any  sys- 
tem of  evidence  whose  object  Is  the  ascer- 
tainment of  facts.  Its  development  has  been 
promoted.  In  modem  times,  by  an  effort  to 
afford  the  triors  of  fact  all  reasonable  means 
of  ascertaining  the  truth.  Instead  of  with- 
holding from  them  all  information  possible 
by  the  rigid  application  of  certain  rules  of 
exclusion.  The  question  Is  not  now,  how 
little,  but  how  much,  logically  competent 
proof  Is  admissible? 

In  cases  of  this  character  it  is  Important 
to  ascertain  what.  If  any,  relevancy  the  dec- 
laration has— In  other  words,  what  It  tends  to 
prove;  for  unless  Its  natural  effect  to  to 
prove  or  explain  a  point  In  issue  or  a  con- 
troverted fact.  It  Is  not  admissible.  In  this 
case  the  burden  was  upon  the  plaintiff  to  es- 
tablish, by  a  balauice  of  the  probabilities,  that 
his  Intestate  received  his  Injury  In  conse- 
quence of  the  negligence  of  the  defendant 
This,  in  a  broad  general  sense,  was  the  is- 
sue tried;  but  It  involved  a  material  Inquiry 
as  to  the  manner  In  which  the  accident  hap- 
pened. If  it  is  assumed  that  suffering  the 
planks  to  be  where  It  Is  admitted  they  were 
was  a  negligent  act  of  the  defendant  It  was 
Important  for  the  plaintiff  to  show  that  they 
were  the  proximate  or  effective  cause  of  the 
accident.  If,  in  the  exercise  of  due  care,  the 
deceased  would  not  have  received  the  In- 
Jury  complained  of  but  for  the  existence  of 
the  planks  at  that  particular  place  and  time, 
the  plaintiff  would  have  sustained  the  bur- 
den assumed  by  him.  On  the  other  hand.  If 
the  cause  of  the  accident  was  something  oth- 
er than  the  planks,  as  manifestly  might  have 
been  the  case,  his  failure  In  this  respect 
might  have  been  fatal.  Nashua  Iron  &  Steel 
Co.  V.  Ballroad,  62  N.  H.  159.  The  contro- 
versy was  whether  the  planks  caused  the  de- 
ceased to  stumble  and  fall,  and  thus  to  suf- 
fer the  injury  Inflicted  upon  him  by  the  car 
wheel  running  over  bis  legs.  The  plalntlfTs 
evidence  was  that  the  deceased  was  found 
almost  Immediately  after  the  accident  lying 
between  the  planks,  with  his  legs  practically 
severed  from  his  body;  that  the  fragments 
of  his  broken  lantern  were  on  the  ground 
near  him;  and  that  blood  and  bits  of  flesh 
were  found  upon  the  car  wheel  and  near  the 
planks.  These  are  all  physical  facts  which, 
as  evidence,  afford  some  information  as  to 
how  the  accident  happened.  They  are  rele- 
vant details  or  results  of  the  main  fact.  In 
the  strictest  sense,  they  may  not  together 
constitute  or  fully  evidence  the  fact  in  con- 
troversy; but  in  law  they  are  said  to  be  a 
part  of  it  The  admission  of  evidence  of  this 
character  is  placed  upon  the  ground  that  it 
discloses  to  the  Jury  the  facts  and  circum- 
stances which  attended  the  principal  fact 
In  a  not  inappropriate  sense,  they  are  a  part 
of  the  res  gestae,  and  exist  as  evidence  of  it 
Willis  V.  Quimby,  31  N.  H.  485;  Tucker  v. 
Peaslee,  36  N.  H.  167,  181;  Wyman  v.  Per- 
kins, 39  N.  H.  218;  Wllley  ▼.  PorUmouth.  ei 
N.  H.  214,  219,  9  AO.  22a 
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Wben,  Instead  ot  attendant  physical  facts 
and  clrcnmstances,  tlie  evidence  consists  of  a 
declaration,  made  by  a  person  at  the  time  of 
the  event  or  transaction  which  is  nnder  in- 
Testlgatlon,  Its  admission  depends  npon  a 
similar  principle.  If  Its  materiality  or  rele- 
vancy la  conceded,  the  question  whether  it  Is 
a  part  of  the  res  gestae  arises;  fbat  Is,  wheth- 
er It  occurred  In  such  intimate  connection 
with  the  event  in  issue  as  to  constitute  it  in 
a  reasonable  and  proper  sense  a  part  thereof. 
If  It  does.  It  is.  In  its  probative  bearing,  su- 
perior to  mere  hearsay  remarks,  and  may, 
for  that  reason,  be  admissible.  "Its  connec- 
tion with  the  act  gives  the  declaration  greater 
importance  than  what  Is  due  to  the  mere  as- 
sertion of  a  fact  by  a  stranger,  or  a  declara- 
ti<»i  by  the  party  himself  at  another  time. 
It  is  a  part  of  the  transaction,  and  may  be 
given  In  evidence  In  the  same  manner  as  any 
other  fact."  Badley  v.  Carter,  8  N.  H.  40, 
43.  "Where  evidence  of  an  act  done  by  a 
party  la  admissible,  his  declarations,  made  at 
the  time,  having  a  tendency  to  elucidate  or 
give  a  character  to  the  act,  and  which  may 
derive  a  degree  of  credit  from  the  act  itself, 
are  also  admissible,  as  a  part  of  the  res  geb- 
txe."     Sessions  v.  Little,  9  N.  H.  271,  276. 

After  approving  the  statement  quoted 
above  from  Hadley  v.  Carter,  the  court.  In 
•Wlggta  V.  Plumer,  81  N.  H.  261,  267,  state 
the  principle  as  follows:  "When  a  fact  Is 
offered  in  evidence,  the  whole  transaction.  If 
It  consists  of  many  particulars,  may  and 
ought  to  be  proved.  Every  additional  cir- 
cumstance proved  may  vary  the  effect  of  the 
evidence,  may  neutralize  it,  or  give  it  point 
What  Is  then  said  by  the  parties,  and  what  is 
said  by  others  to  them,  relative  to  the  sub- 
ject of  the  transaction,  is  a  part  of  the  trans- 
action Itself.  It  is  admissible  on  the  same 
principle  that  every  other  part  of  it  is,  that 
the  whole  matter  may  be  seen  by  the  Jury. 
•  •  •  Contemporaneous,  but  otherwise  un- 
connected conversation,  is  rejected,  on  the 
same  ground  as  other  unconnected  facts.  If 
the  statement  offered  in  evidence  does  not 
tend  to  elucidate  or  give  character  to  the 
acts  proved.  It  is  to  be  rejected.  If  It  Is  up- 
on the  same  subject  and  relative  to  the  act 
In  proof.  It  shoidd  be  received."  See  also,  to 
the  same  effect,  Mahurln  v.  Bellows,  14  N. 
H.  200,  212;  Tenney  v.  Evans,  14  N.  H.  343, 
350,  40  Am.  Dec.  194;  Morrill  v.  Foster,  32 
N.  H.  358. 

But  while  admitting  that  the  foregoing 
statements  of  the  law  are  substantially  cor- 
rect, the  defendant  insists  that  a  declaration 
of  the  character  received  In  this  case.  In  or- 
Aer  to  be  admissible,  must  have  been  strictly 
and  literally  contemporaneous  with  the  fact 
It  was  Intended  to  elucidate  or  explain.  In 
other  words.  It  Is  In  effect  conceded  that  If, 
while  the  car  wheels  were  passing  over  Bak- 
er's l^;s,  be  had  exclaimed,  "I  fell  over  these 
old  planks,"  that  statement  would  have  been 
admissible  as  a  i)art  of  the  res  gestae;  but  It 
Is  claimed  that,  although  made  within  two 


minutes  after  the  actual  Infliction  of  the  In- 
Jury,  while  he  was  lying  between  the  planks, 
groaning  on  account  of  the  pain,  and  while 
no  substantial  change  had  occurred  In  the 
attendant  circumstances,  it  is  not  admissible, 
because  the  accident  was  then  a  past  event, 
and  the  statement  a  mere  narrative.  But 
this  technical  refinement  is  not  based  upon  a 
reasonable  view  of  the  principle  involved. 
No  satisfactory  reason  is  assigned  for  the  - 
distinction  suggested.  If  the  statement  of  a 
party  made  while  a  serious  Injury  Is  being  In- 
flicted upon  him  is  regarded  as  an  evidenti- 
ary fact  throwing  light  upon  the  manner  of 
the  occurrence,  why  does  not  the  same  state- 
ment, made  immediately  after  the  principal 
event,  as  an  intimately  connected  and  natural 
result  or  detail  thereof,  in  the  presence  of  all 
the  physical  facts  of  the  accident,  constitute 
an  equally  admissible  part  of  the  proof? 
Why  may  it  not  be  as  much  a  part  of  the 
res  gestae  as  the  fact  that  the  declarant  Is 
found  at  the  same  time  lying  In  a  place  and 
position  indicating  the  manner  of  the  acci- 
dent? His  position  as  well  as  his  declaration 
may  be  to  some  extent  subject  to  his  volition. 
If  the  very  short  period  of  two  minutes  after 
a  man's  legs  have  been  severed  from  his 
body  in  a  railroad  accident  prevents  his  dec- 
laration then  made  from  being  deemed  a  part 
of  the  transaction,  it  is  difficult  to  understand 
why  his  position,  which  may  be  as  much  sub- 
ject to  his  Intelligent  control  during  that  brief 
and  trying  Interval  of  time  as  his  power  of 
verbal  communication,  should  be  regarded  as 
a  competent  evidentiary  fact  explaining  the 
manner  of  the  accident  The  fact  Is  that 
both  his  declaration  and  his  position  may  be, 
under  the  circumstances,  credible  and  ad- 
missible evidence,  for  very  similar  reasons; 
and  that  to  exclude  the  evidence  In  the  one 
case,  because  It  may  be  fabricated,  would 
furnish  a  reason  for  Its  exclusion  In  the  oth- 
er. The  possibility  of  Its  being  unreliable 
would  seem  to  relate  to  the  weight  rather 
than  to  the  admissibility  of  the  evidence. 
That  the  doctrine  of  exact  coincidence  In 
such  cases  is  not  followed  In  this  state  is 
plainly  Indicated  in  Caverno  v.  Jones,  61  N. 
H.  623,  624,  in  which  it  was  decided  that,  in 
trespass  for  assault  and  battery,  threats  to 
do  the  plaintiff  bodily  harm,  made  by  the 
defendant  so  soon  after  the  alleged  assault! 
as  to  constitute  a  part  of  the  transaction,  are 
competent  Nor  do  any  of  the  decisions  in 
this  jurisdiction  warrant  the  assumption  that 
the  defendant's  theory  has  been  adopted 
here.    See  cases  above  cited. 

Cases  in  other  states  and  in  England,  it 
must  be  admitted,  are  not  in  accord.  Some 
adopt  an  unreasonably  strict  construction  of 
the  rule  (Reg.  v.  Bedlngfleld,  14  Cox,  C.  C. 
341;  State  v.  Davidson,  30  Vt  377,  73  Am. 
Dec.  312;  Eastman  v.  Railroad,  165  Mass. 
342,  48  N.  B.  115;  Louisville,  etc.,  R.  R.  v. 
Pearson,  97  Ala.  211,  215,  12  South.  176; 
Cleveland,  etc.,  R.  R.  v.  Mara,  26  Ohio  St. 
185);  others  admit  statementa^^ly  remotely 
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counectpd  with  the  principal  fact  (Insurance 
Co.  V.  Mosley,  8  Wall.  397,  19  L.  Ed.  437; 
Commonwealth  v.  McPike,  3  Cush.  181,  50 
Am.  Dec.  727;  Craig  t.  State,  30  Tex.  App. 
619,  18  S.  W.  297);  while  others  adopt  what 
seems  to  be  the  more  rational  view,  as  stated 
In  Commonwealth  v.  Hackett,  2  Allen,  130, 
140,  that  Statements  are  admissible  when  "it 
appears  that  they  were  uttered  after  the 
lapse  of  80  brief  an  interval,  and  In  such 
connection  with  the  principal  transaction,  as 
to  form  a  legitimate  part  of  it,  and  to  re- 
ceive credit  and  support  as  one  of  the  circum- 
stances which  accompanied  and  illustrated 
the  main  fact"  (Rawson  v.  Halgb,  2  Bing. 
99;  Roucb  v.  Railway  Co.,  1  Q.  B.  51;  Reg. 
v.  Lunny,  6  Cor,  O.  C.  477;  Waldele  v.  Rail- 
road, 95  N.  Y.  274,  47  Am.  Rep.  41;  Martin 
V.  Railroad,  108  N.  T.  626,  9  N.  E.  505;  Es- 
tell  V.  State,  51  N.  J.  Law,  182,  17  Atl.  118; 
Mayes  v.  State,  64  Miss.  329,  1  South.  733, 
60  Am.  Rep.  58;  Pittsburg,  etc.,  Ry.  v. 
Wright,  80  Ind.  Iffi;  Wood  v.  State,  92  Ind. 
269;  Keyes  v.  State,  122  Ind.  527,  23  N.  E. 
1097;  Chicago,  etc.,  Ry.  v.  Becker,  128  111. 
545,  21  N.  E.  524,  15  Am.  St.  Rep.  144; 
Lombert  ▼.  People,  29  Mich.  71;  People  v. 
Gage,  62  Mich.  271,  28  N.  W.  835,  4  Am.  St 
Rep.  854;  People  v.  O'Brien,  92  Mich.  17,  52 
N.  W.  84;  Cbristiaiison  T.  Company,  92  Wis. 
649,  66  N.  W.  699;  Fisb  v.  Railway,  96  Iowa, 
702,  66  N.  W.  995;  McMurrin  v.  Rlgby,  80 
Iowa,  322,  46  N.  W.  877;  State  v.  Rider,  05 
Mo.  474,  8  S.  W.  723;  People  v.  Vernon,  35 
Cal.  49,  05  Am.  Dec.  49.  See,  also,  Professor 
Thayer's  article  on  Bedingfield'a  Case,  14 
Am.  Law  Rev.  817;  Id.,  16  Am,  Law  Rev. 
Tl). 

■  The  seriousness  of  tbe  injury,  the  charac- 
ter of  the  accident,  and  the  surrounding 
physical  circumstances  and  results  of  the  oc- 
currence, attending  the  declaration  as  well 
as  the  principal  fact,  are  necessary  matters 
for  consideration  In  the  determination  of  the 
question  of  the  admissibility  of  the  declara- 
tion. When  a  person  receives  a  sudden  In- 
Jury,  it  is  natural  for  him.  If  in  the  posses- 
sion of  his  faculties,  to  state  at  once  how  it 
happened.  Metaphorically,  it  may  be  said, 
the  act  speaks  through  him  and  discloses  its 
character.  It  Is  as  if  it  were  a  part  of  the 
act  itself.  This  view  of  the  common  experi- 
ence of  mankind  shows  that,  if  the  declara- 
tion has  that  character,  it  possesses  an  im- 
portant element  of  reliability  and  significance 
which  is  foreign  to  narrative  remarks  made 
so  long  after  the  event  as  to  derive  directly 
no  probative  force  from  it,  and  that  it  should 
be  admitted  like  any  other  material  fact  or 
evidentiary  detail.  If  this  principle  of  evi- 
dence may  be  difficult  of  application  in  prac- 
tice. Its  soundness  Is  not  thereby  weakened. 
A  discriminating  observance  of  it  will  pro- 
mote the  successful  discovery  of  truth,  which, 
without  its  aid,  la  often  involved  In  great 
obscurity. 

It  is  not  contended  that  Baker's  statement 
was  not  relevant,  or  that  It  did  not  tend  to 


show  how  the  accident  happened;  that  ia, 
the  proximate  cause  of  it  It  waa  not  mere 
hearsay,  depending  alone  for  its  truthfulness 
upon  the  credibility  of  an  unsworn  witness. 
It  was  directly  connected  in  point  of  time 
with  the  main  fact,  and  was  made  while 
Baker  was  in  the  place  where  the  force  of 
the  collision  presumably  threw  him,  and  in 
view  of  all  the  surrounding  physical  facts 
connected  with  his  misfortune.  It  cannot  be 
said,  therefore,  as  a  matter  of  law,  that  bis 
remark  did  not  derive  credit  from  the  occur- 
rence with  which  It  was  so  intimately  con- 
nected, or  that  it  was  not  in  a  reasonable 
sense  a  part  thereof  and  admissible  hi  evi- 
dence. Although  in  form  it  was  a  narrative. 
It  could  not  be  excluded  for  that  reason 
alone,  if  in  other  respects  It  waa  competent. 
Nor  does  the  fact  that  it  was  made  In  answer 
to  the  witness'  question  deprive  it  of  Its 
character  as  a  part  of  the  res  gestae.  Fish  v. 
RaUway,  96  Iowa,  702,  707,  66  N.  W.  095: 
Crookham  v.  State,  6  W.  Va.  610.  To  ex- 
clude it  "would  be  practically  to  say  that  no 
declaration  or  statement,  however  near  to 
tbe  principal  fact,  or  however  important  and 
material  as  giving  to  It  color  and  significance, 
could  ever  be  admitted  in  proof."  Common- 
wealth V.  Hackett,  2  Alien,  140.  How  far 
the  question  of  the  admissibility  of  sucb  tes- 
timony may  be  determined  by  the  trial  court 
as  a  matter  of  discretion,  It  Is  unneceaaary 
In  this  case  to  decide;  for  the  exception  to 
its  admission  presents  no  error.  In  Common- 
wealth V.  McPike,  3  Gush.  181,  184,  50  Am. 
Dec.  727,  it  is  said  that,  "in  the  admission 
of  testimony  of  this  character,  much  must 
be  left  to  the  exercise  of  tbe  sound  discre- 
tion of  the  presiding  Justice";  while  the  con- 
trary of  that  propoaition  seems  to  be  main- 
tained in  Lund  Y.  Tyngsborough,  9  Cush.  36, 
41. 

Tbe  defendant  Insists  that  the  motion  for 
a  nonsuit  should  have  been  granted,  because 
Baker  must  be  held  to  have  assumed  the 
risk  In  consequence  of  which  he  waa  injured. 
This  contention,  in  effect,  concedes  that  the 
defendant  was  negligent  in  permitting  a  Jig- 
ger stand  to  be  where  this  one  was,  and  that 
it  was  an  operating  cause  of  the  accident; 
but  it  is  claimed  the  plaintiff  cannot  recov- 
er, for  tbe  reason  that  the  danger  incurred 
was  one  of  the  Incidents  of  his  Intestate's 
employment.  If  the  latter  did  not  know  of 
the  existence  of  the  Jigger  stand  near  the 
switch  which  he  was  about  to  operate,  or 
if,  in  the  exercise  of  ordinary  care  In  the 
performance  of  ills  duties,  he  was  not  charge- 
able with  such  knowledge,  he  cannot  be  held 
responsible  for  consequences  resulting  from 
his  failure  to  take  such  precautions  for  his 
safety  as  a  knowledge  of  the  danger  would 
have  suggested  to  a  man  of  ordinary  pru- 
dence. Otherwise  he  is  precluded  by  the 
doctrine  of  the  assumption  of  risk.  "Tbe 
plaintiff  was  bound  to  prove  that  the  special 
danger  causing  the  injury  was  not  known  to" 
Baker,  "and  In  the  exercise  of  ordinary  care 
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by  Um  would  not  bave  come  to  hU  knowl- 
edge." Bumbam  ?.  Railroad,  68  N.  H.  567, 
44  Atl.  750.  . 

If  tbe  fact  that  the  accident  liappened  is 
not  alone  sufficient  evidence  of  the  injured 
party's  want  of  knowledge  of  the  existence 
o(  the  defective  appliance  causing  it,  or  of 
his  exercise  of  due  care  (Huntress  t.  Rail- 
road, 66  N.  H.  185,  84  Ati.  154,  49  Am.  St 
Bep.  600;  Uabagan  v.  Raiboad,  70  N.  H.  441, 
50  Aa  146,  55  L.  R.  A.  426;  Waldron  v. 
Bailroad.  71  N.  H.  362,  62  Ati.  443),  the  man- 
ner of  its  occurrence,  when  that  is  in  part 
disclosed  by  the  evidence,  may  warrant  an 
inference  in  his  favor  upon  these  points.  In 
this  case  the  plaintlfTs  evidence  (which,  up- 
on this  motion,  is  to  be  taken  as  true)  show- 
ed that  it  was  Baker's  duty  to  set  the  switch 
wbicb  was  near  the  Jigger  stand.  This  stand 
consisted  of  two  planks  about  15  feet  long, 
placed  at  right  angles  with  the  track.  When 
nearly  opposite  this  place,  at  about  2  o'clock 
in  the  morning,  Baker,  who  was  on  a  car, 
went  down  over  the  side  of  the  car  to  set 
the  switch.  The  night  was  a  dark  one. 
Very  soon  thereafter  he  made  an  outcry,  the 
car  wheels  passed  over  his  legs,  and  he  at 
once  said  be  stumbled  over  the  planks.  His 
position  Immediately  after  the  accident,  the 
blood  on  the  rail  between  the  planks,  as  one 
witness  testified,  the  pieces  of  bis  broken  lan- 
tern near  him,  corroborated  and  supported 
the  statement  that  he  stumbled  over  the 
planks.  If  he  had  known  that  there  was  a 
Jigger  stand  at  that  place,  he  would  have 
known  that  some  care  was  necessary  to 
avoid  falling  over  It  bi  the  performance  of 
his  work.  It  is  hardly  conceivable  that  he 
would  have  knowingly  encountered  that  dan- 
ger—that Is,  knowing  the  obstruction  was  di- 
rectly In  bis  way,  be  would  have  stumbled 
over  It.  The  act  of  stumbling  usually  Im- 
plies the  existence  of  an  object  in  a  trav- 
eler's way  of  which  he  was  at  the  time  un- 
conscious. It  is  no  answer  to  say  that  Bak- 
&  must  have  known  of  this  obstruction  be- 
cause be  bad  been  over  the  road  as  a  brake- 
man  10  or  12  times  within  2  months  of  the 
accident;  for  It  appeared  that  men  who 
worked  with  him  during  that  time  had  not 
noticed  it  before  the  accident.  It  was  not 
so  conspicuous  as  necessarily  to  attract  the 
attention  of  brakemen.  It  is  at  least  ap- 
parent that  fair-minded  men  might  reason- 
ably draw  the  Inference  from  the  evidence 
(Hardy  y.  Railroad,  68  N.  H.  523,  536,  41 
AtL  179;  Whltcher  v.  Railroad,  70  N.  H. 
242,  245,  46  Ati.  740)  that  Baker  did  not 
know  that  bis  approach  to  the  switch  lay 
over  a  Jigger  stand. 

But  It  is  urged  that  be  ought  to  have 
known  it.  His  experience  for'  many  years 
as  a  freight  brakeman  must  have  aCForded 
him  the  Information  that  such  stands  are  of 
frequent  occurrence  on  the  line  of  a  railroad, 
and  that  they  are  necessary  appliances  at 
certain  points  for  the  use  of  the  sectionmen. 
But  while  it  appeared  from  the  cross-exam- 


ination of  the  plalntifrs  witnesses  that  these 
appliances  are  numerous  on  lines  of  road 
on  which  Baker  had  worked,  it  also  appear- 
ed that  they  are  seldom  placeid  near  a  switch, 
and  usually  lead  Into  car  houses,  which 
would  attord  some  notice  of  their  existence. 
Upon  the  evidence,  it  nolght  be  found  that  a 
brakeman  ought  to  know  that  in  the  vicinity 
of  a  car  house  there  would  In  all  probability 
be  a  Jigger  stand,  and  that  its  existence  near 
a  switch  and  away  from  a  car  bouse  was  so 
unusual  as  to  make  It  unreasonable  to  say 
that  a  brakeman  ought  to  anticipate  such  an 
arrangement  at  every  switching  point  It 
was  not  unreasonable  for  the  Jury  to  infer 
from  the  evidence  that  men  of  ordinary  pru- 
dence in  Baker's  portion,  and  possessing  hla 
knowledge  of  the  means  employed  in  the 
business  of  railroading,  would  not  anticipate 
the  existence  of  a  jigger  stand  at  this  par- 
ticular point.  If  upon  this  subject  fair-mind- 
ed men  might  differ,  the  question  should  be 
submitted  to  the  jury.  It  does  not  appear 
that  Baker  ought  to  have  anticipated  the  pe- 
culiar obstruction  which  caused  him  to  stum- 
ble. 

The  further  contention  is  made  that  there 
is  no  evidence  that  Baker  exercised  reason- 
able care  in  the  performance-  of  his  work  at 
the  time  of  the  accident— a  fact  that  the 
plaintiff  was  bound  to  prove  by  competent 
evidence.  But  It  Is  not  necessary  that  the 
evidence  should  be  direct.  The  fact  may  be 
inferred  from  circumstances;  and,  in  the  ab- 
sence of  direct  proof,  the  question  Is  wheth- 
er the  circumstances  legitimately  warrant  an 
inference  of  the  fact  Hutcbins  v.  Macom- 
ber.  68  X.  H.  473,  44  Atl.  602;  Bumham  v. 
Railroad,  69  N.  H.  280,  282,  283,  45  Atl.  563. 
When  Baker  was  last  seen  before  the  acci- 
dent, he  was  getting  down  over  the  side  of 
the  car  nearly  opposite  the  switch,  for  the 
purpose,  evidently,  of  setting  the  switch. 
He  was  attending  to  his  duty.  He  had  had 
extensive  experience  as  a  brakeman,  and  un- 
derstood perfectly  bow  to  perform  bis  work 
with  reasonable  safety  under  ordinary  cir- 
cumstances. The  time  that  elapsed  after  bis 
lantern  disappeared  over  the  side  of  the  car 
until  he  cried  out  was  very  brief.  What  be 
was  doing  during  that  short  space  of  time  Is 
not  a  mere  matter  of  conjecture.  It  was 
competent  for  the  Jury  to  infer  that  he  was 
proceeding  to  reach  the  switch  In  the  way 
an  experienced  brakeman  would  adopt  under 
the  circumstances,  and  that  such  a  way 
would  be  a  reasonably  prudent  one— not  the 
opposite.  The  evidence  was  sufficient  to 
warrant  that  finding,  in  the  absence  of  any 
evidence  tending  to  show  that  he  was  neg- 
ligent.   Hutchlns  V.  Macomber,  supra. 

As  there  Is  no  contention  that  the  evi- 
dence did  not  warrant  a  finding  of  the  de- 
fendant's negligence  In  permitting  the  jigger 
stand  to  be  near  the  switch  in  question,  no 
error  is  apparent  in  the  trial,  and  the  ver 
diet  must  stand. 

Exception  overruled.    AH  concurred. 
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CARDIFF  T.   NEW   JHRSBJY   STATE 
BOARD  OF  ARCHITECTS. 

(Supreme  Court  of  New  Jersey.  Feb.  24, 
1003.) 
ARCHITBCT8-RIQBT  TO  CBRTIFICATB. 
1.  Under  the  act  eutitled  "An  act  to  regulate 
the  practice  of  architecture,"  approved  March 
24,  1902  (P.  L.  1902,  p.  54),  creating  the  State 
Board  of  Architects,  and  requiring  persons 
about  to  engage  in  the  practice  of  architecture 
to  submit  to  examination  and  obtain  a  certifi- 
cate from  the  State  Board,  it  is  provided  that 
any  person  who  shall,  at  the  time  of  the  pas- 
sage of  the  act,  be  engaged  in  the  practice  of 
architecture  in  this  state,  and  shall  present  to 
the  State  Board  an  affidavit  to  that  effect,  diall 
be  entitled  to  receive  such  certificate  upon  the 
payment  of  the  regular  fee.  The  prosecutor 
presented  his  application  in  due  form,  accom- 
panied by  his  affidavit  showing  that  he  was  en- 
gaged in  such  practice  in  this  state  at  the  time 
of  the  passaee  of  the  act.  He  was  afterwards 
examined  before  the  Board  upon  the  facts  stat- 
ed in  the  affidavit,  and  as  a  result  the  Board 
rejected  the  application.  Held,  on  review,  that 
the  refusal  of  the  certificate  was  not  justified 
by  the  facta  developed,  and  that  the  action  of 
the  Board  should  b«  reversed,  and  that  a  oer- 
tifioate'should  issue. 
(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  proaecntion 
of  Joseph  A.  F.  Cardiff,  against  the  New 
Jersey  State  Board  of  Architects,  to  review 
Its  action  In  refusing  proeecutor  a  certificate. 
Reversed. 

Argued  Norember  term,  1902,  before  DIX- 
ON and  HKNDRICKSON,  JJ. 

John  J.  Mulvaney,  for  prosecutor.  (Sorbin 
&  (Sorbin,  for  defendant 

HENDRICKSON,  J.  The  prosecutor  of 
this  writ  seeks  to  set  aside  the  action  of  the 
New  Jersey  State  Board  of  Architects,  re- 
fusing to  grant  bis  application  for  a  certifi- 
cate to  practice  the  profession  of  architecture 
in -the  state  of  New  Jersey. 

The  statute  creating  this  Board,  and  re- 
quiring a  certificate  to  practice  such  profes- 
sion. Is  entitled  "An  act  to  regulate  the 
practice  of  architecture,"  and  was  approved 
March  24,  1902.  P.  L.  p.  54.  Provision  Is 
made  for  the  examination  of  applicants  for 
certificates,  to  whom.  If  the  examination  Is 
satisfactory,  such  certificate  shall  be  granted 
upon  the  payment  of  fees  amounting  to  $20. 
It  Is  also  provided,  in  section  10  of  the  act, 
as  follows:  "Any  person  who  shall  at  the 
tima  of  the  passage  of  this  act  be  engaged 
In  the  practice  of  architecture  In  this  state 
aiid  who  shall  present  to  the  State  Board  an 
affidavit  to  that  effect  or  a  certificate  from 
a  similarly  constituted  board  of  another  state. 
and  any  person  who  Is  a  member  of  the 
American  Institute  of  Architects  shall  be  en- 
titied  to  receive  such  certificate  upon  tbe 
payment  to  tbe  said  board  of  a  regular  fee 
of  five  dollars."  It  Is  not  disputed  but  that 
the  prosecutor  made  his  application  under 
the  provision  here  quoted,  as  one  engaged  in 
the  practice  of  architecture  In  this  state  when 
tbe  act  was  passed.  In  accordance  with  tbp 


form  adopted  by  tbe  Board  and  with  tbe 
proper  affidavit  annexed,  as  therein  required. 
The  application  was  sworn  to  on  May  28. 
1902.  The  applicant  was  required  to  name 
or  describe  by  location  two  buildings  of 
which  the  applicant  was  the  architect,  with 
the  names  and  iXMt  office  addresses  of  the 
owners  thereof.  This  the  prosecutor  did.  He 
gave  his  own  present  office  and  place  of  busi- 
ness as  288  Monmouth  street  in  Jersey  (My. 
The  applicant  submitted  himself  to  examina- 
tion bef(»e  the  Board.  This  examination  ap- 
pears as  a  part  of  tbe  return,  preceded  by  the 
following  statement:  "Examination  of  arch- 
itects applying  for  certificates  by  affidavit." 
The  examination  was  conducted  by  the  presi- 
dent of  the  Board.  A  carefnl  inquiry  was 
made  as  to  the  allegations  of  the  affidavit, 
tbe  applicant  answering  in  detail  every  ques- 
tion fully,  and  stating  in  answer  to  ques- 
tions that  he  had  a  sign  out  at  his  place  of 
business  a  few  months  prior  to  the  passagre 
of  the  act,  and  at  the  time  of  its  passage. 
Being  farther  examined  he  gave  In  detail 
his  connection  as  architect  in  the  erection  of 
a  number  of  other  buildings,  some  of  which 
were  built  under  his  personal  supervision  as 
such.  The  buildings  referred  to  in  the  ap- 
plication and  in  the  examination  were  located 
In  Jersey  City,  where  this  examination  was 
conducted.  It  was  also  developed  in  his  ex- 
amination that  his  name  had  been  In  tbe 
directory  as  an  architect  for  a  number  of 
years  past,  and  be  had  used  stationery  with 
bis  name  as  architect  upon  It,  and  that  in 
1900  be  had  written  five  articles  on  building 
construction  for  architectural  papers  In  New 
York.  He  bad  also  worked  in  tbe  office  of 
an  architect  in  tbe  city  of  New  York,  and 
before  that  he  was  with  the  secretary  of  the 
Board  before  which  he  was  being  examined. 
Tbe  return  further  shows  that  at  a  meeting 
of  tbe  Board  at  their  rooms  in  Jersey  City 
on  July  18>  1902,  opinions  of  coimsel  of  the 
Board  were  received  and  filed,  and  then  this 
entry  from  the  minutes  appears:  "Upon  tbe 
advice  of  counsel  tbe  application  of  Jos.  A. 
F.  Cardiff  was  not  granted,  and  the  secre- 
tary was  Instructed  to  write  and  Inform  Mr. 
Cardiff  of  the  action  of  the  Board,"  etc.  An- 
nexed appears  the  letter  of  counsel  advising 
the  Board  that  the  applicant  appears  to  have 
been  and  to  be  employed  by  others,  and  to  be 
classed  as  a  learner  or  student  in  architec- 
ture, and  recommending  that  Mr.  Cardiff  be 
not  admitted  without  examination.  There  is 
no  evidence  to  Justify  the  conclusion  that 
the  applicant  was  a  mere  learner  or  student 
In  architecture;  but,  on  tbe  contrary,  we 
think  the  evidence  shows,  without  dispute, 
that  the  prosecutor  was  engaged  in  the  prac- 
tice of  architecture  In  this  state  on  March  24^ 
1902,  when  the  act  was  approved. 

It  has  been  urged  that,  Inasmuch  as  the 
case  shows  that  the  prosecutor  admitted.  In 
reply  to  a  question  by  the  secretary,  that  on 
one  occasion,  when  questioned  In  the  secre- 
tary's office,  where  prosecutor  was  working. 
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aa  to  whetber  he  was  serving  as  architect  on 
one  of  the  buildings  mentioned  In  the  affi- 
davit, be  had  prevaricated,  saying  that  he 
had  only  fnmlshed  a  tracing  for  the  persons 
engaged  In  the  work,  and  was  not  connected 
with  the  Job  In  any  other  way,  the  Board 
was  Jnstlfled,  In  the  ezerdse  of  Its  discretion, 
in  ref  vuilng  to  believe  his  sworn  affidavit,  and 
as  a  resnlt  in  denying  his  application.  But, 
as  It  already  appears,  the  Board  did  not  pat 
its  rejection  of  the  application  npon  this 
ground.  If  It  had,  the  facts  being  midia- 
puted,  there  la  nothing  to  warrant  such  a 
conclusion. 

It  has  also  been  nrged  that  this  court  can- 
not look  into  the  facts  without  first  ruling 
the  Board  to  certify  the  facts  and  the  ground 
of  their  action.  Whether  the  proceedings 
under  review  emanate  from  a  tribunal  that 
Is  a  special  statutory  one  In  the  sense  of  the 
supplement  to  the  certiorari  act  of  1896  (1 
Gen.  St.  p.  870),  giving  the  court  the  power 
to  determine  disputed  questions  of  fact  as 
well  as  of  law,  it  is  not  necessary  to  de- 
termine. The  question  Is  raised  by  tbe  de- 
fendant Board,  which  had  certified  the  ex- 
amination of  the  applicant  as  a  part  of  Its 
record.  And  if  the  examination  Is  not  legally 
here  It  may  be  disregarded  altogether,  and 
then  the  prosecutor's  right  to  his  certificate 
upon  his  application  and  affidavit  Is  entirely 
dear. 

Another  objection  raised  1^  that  certiorari 
is  not  the  proper  remedy;  that  mandamus 
alone  will  lie.  But  the  act  Itself  provides  In 
the  twelfth  section  that  the  person  whose 
certUcate  is  refused  shall  have  the  right  to 
appeal  by  certiorari  to  tills  court,  which  is 
therein  authorized  and  empowered  to  review 
and  correct  the  action  of  the  State  Board, 
and  the  latter  is  directed  to  forthwith  carry 
out  the  Judgment  of  the  court 

The  result  Is  that  the  action  of  the  Board 
Is  reversed,  and  an  order  will  be  made  direct- 
ing tbe  certificate  to  be  Issned  to  the  prose- 
cutor. 


TEJMPLB  OO.  V.  PENN  MTT.  LIFB  INS. 
CO. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1903.) 

TR0VB&-DEUANO— FDCTTTREIS. 

1.  When  goods  are  left  by  the  owner  In  a 
building  lawfully  in  possession  of  the  defend- 
ant, who  did  not  remove,  or  do  any  art  except 
to  permit  them  to  remain  in  the  building,  the 
owner  of  the  goods  cannot  maintain  an  action 
of  trover  without  first  making  demand,  and  be- 
ing met  with  a  refusal  by  the  defendant  to  de- 
liver. 

2.  In  determining  whether  -the  goods  are  fix- 
tares  and  part  of  tbe  real  estate,  the  rale  de- 
clared in  Feder  v.  Van  Wfaikle,  33  AU.  399,  63 
M.  J.  Bq.  370,  61  Am.  St  Rep.  628,  applies. 

(Syllabus  fay  the  Court) 

Aettom  by  the  Temple  Company,  to  the  use 
if  Smitb,  against  tbe  Penn  Mutual  Life  In- 


surance Company.    Verdict  for  plainQff.    On 
rule  to  show  cause.    Rule  made  absolute. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKBL, 
FORT,  and  PITNEY,  JJ. 

H.  A.  Drake,  for  plaintiff.  D.  J.  Pancoast, 
for  defendant 

VAN  SYCKEL,  J.  This  is  an  action  of 
trover  to  recover  the  value  of  what  Is  alleged 
to  be  personal  property  in  the  Temple  Thea- 
ter. The  defendant  held  a  real  estate  mort- 
gage on  the  theater,  under  the  foreclosure  of 
which  it  purchased  the  theater,  and  claims 
certain  articles  for  which  this  action  is 
brought  as  part  of  the  real  estate.  The  ver- 
dict was  rendered  for  plahitlfT  for  $8,621.06. 
The  plaintiff  claims  title  under  a  snbsequent 
mortgage,  which  was  both  a  real  estate  and 
chattel  mortgage.  At  the  sheriff's  sale  under 
the  mortgage  to  the  defendant,  the  plaintiff 
gave  notice  that  the  property  in  question  in 
this  suit  was  personal  property,  and  that  it 
would  not  pass  by  the  sale,  but  was  subject 
only  to  the  Uea  of  the  said  second  mortgage. 
There  was  no  other  notice  served  upon  the 
defendant  nor  demand  made  before  this  ac- 
tion of  trover  was  Instituted.  The  goods  were 
left  in  the  theater,  which  was  lawfully  In 
possession  of  the  defendant  who  did  not  re- 
move the  goods,  or  do  any  act  except  to 
permit  them  to  remain  where  they  were  when 
mortgaged  to  the  plaintiff,  and  when  the  sale 
was  made  tmder  the  chattel  mortgage  which 
is  tbe  basis  of  the  alleged  title. 

The  gist  of  the  action  of  trover  Is  wrong- 
ful conversion  by  the  defendant,  without 
proof  of  which  the  action  will  not  lie.  Wy- 
koff  V.  Stevenson,  46  N.  J.  Law,  326;  Blge- 
low  Ca  V.  Helntze,  63  N.  J.  Law,  69,  21  AtL 
109.  The  defendant  being  lawfully  in  pos- 
session of  tbe  property,  that  possession  could 
not  become  tortious  until  it  had  refused  upon 
demand  made  to  deliver  them  to  plaintiff,  in 
the  absence  of  any  evidence  to  show  a  re- 
moval of  the  goods  by  the  defendant  or  de- 
struction of  them.  By>r  this  reason  the  plain- 
tiff was  not  entitled  to  recover. 

It  Is  apparent  also,  that  the  plaintiff  re- 
covered the  value  of  some  articles  which  were 
part  of  the  real  estate  and  passed  to  the  de- 
fendant by  the  sale  under  Its  mortgage.  In 
Feder  v.  Van  Winkle,  p3  N.  J.  Eq.  370,  33  Atl. 
399,  61  Am.  St  Rep.  628,  oiv  court  of  last 
resort  pronounced  the  rule  which  distinguishes 
between  chattels  which  become  part  of  the 
realty  and.  those  which  retain  the  character 
of  personalty  to  be  as  follows:  "There  must 
be  actual  annexation,  -with  an  Intention  to 
make  a  permanent  accession  to  the  freehold, 
but  It  is  not  necessary  that  there  be  an  in- 
tention to  make  the  annexation  perpetual. 
The  Intention  most  exist  to  Incorporate  the 
chattels  with  the  real  estate  for  the  uses  to 
which  the  real  estate  is  appropriated,  and 
there  must  be  the  presence  of  such  facts  and 
circnmatances  as  do  not  lead  to,  but  repel. 
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tbe  Inference  that  it  Is  Intended  to  be  a  tem- 
porary annexation."  The  building  was  erect- 
ed and  uaed  as  a  theater,  and  whatever  was 
Incorporated  with  the  building  to  fit  it  (or 
use  as  a  theater  became  part  of  the  realty. 
As  in  the  case  of  Feder  v.  Van  Winkle,  a 
number  of  the  valuable  cbattels  in  this  case, 
such  as  the  range,  the  dynamos  for  lighting, 
the  engines,  the  permanent  seats,  and  other 
things  were  actually  annexed  to  the  freehold, 
fitted  for  and  applied  to  the  use  to  which 
the  real  estate  was  appropriated,  all  being 
necessary  to  the  prosecution  of  a  common 
purpose,  and  adapted  to  permanent  use  as 
part  of  the  structure.  A  heater  and  range 
are  fixtures,  although  but  slightly  attached  to 
the  building,  if  put  In  by  the  owner  of  the 
premises  with  the  Intention  of  making  them 
such;  Brdman  v.  Moore,  58  N.  J.  Law,  445, 
33  AtL  958.  Applying  this  rule  to  the  case, 
the  verdict  was  against  the  weight  of  evi- 
dence. 

The  rule  to  show  cause  should  be  made  ab- 
solntek 


In  re  WILCOX. 

(Prerogative  Court  of  New  Jersey.     Jan.  27, 
1003.) 

WILLS-CONSTRUCTION-BENEPICIAHIKS— 
DISTRIBUTION. 

1.  A  testator,  by  his  will,  devised  and  be- 
queathed to  six  of  his  children,  by  name,  all  the 
residue  of  his  estate,  expressly  excludiug  one 
child,  who  had  been  previously  provided  for, 
and  also  provided  that  the  portion  of  any  child 
dying  under  21  years  of  age  should  be  divided 
among  the  survivors.  A  child  was  bom  to 
testator  afterwards,  and  there  was  no  provi- 
sion In  the  will  disinheriting  an  after-born  child. 
0?he  execntors  of  the  will  paid  to  the  guardian 
of  one  of  the  children  his  share  of  the  residuum. 
The  ward  died  while  under  age,  and  without 
issue.  The  guardian,  having  settled  hia  account 
in  the  Orphans'  Court,  was  directed  by  that 
court  to  pay  the  amoimt  remaining  in  his  hands 
to  seven  of  testator's  children,  inauding  among 
them  the  child  excluded  by  the  provisions  of 
the  residuary  clause,  and  the  after-born  child. 
The  appeal  from  the  order  of  distribution  did 
not  question  the  jurisdiction  of  the  Orphans' 
Court  to  make  the  order,  but  only  claimed  tliat 
it  was  erroneous  in  including  in  its  terms  the 
excluded  child  and  the  after-bom  child.    Held: 

(1)  That  the  order  cannot  be  supported  on  the 
ground  that  the  distributees  were  the  heirs  at 
law  and  next  of  Icin  of  the  deceased  infant,  be- 
cause, by  the  residuary  clause,  the  interest  of 
the  infant,  who  died  an  Infant  and  without  is- 
sue, was  thereby  divested,  and  became  vested 
in  the  survivors  of  the  rhildren  ther^  named. 

(2)  That  the  order  was  erroneous  in  including 
the  child  who  had  been  excluded  by  the  resid- 
uary disposition,  on  the  ground  that  she  was 
not,  on  a  proi>er  construction  of  that  clause, 
one  of  the  survivors  intended  by  testator. 

(3)  That  the  order  was  also  erroneous  in  in- 
cluding the  after-born  child,  on  the  ground  that 
it  must  be  presumed  that  she  received  her  share 
of  the  testator's  estate  under  the  statute,  be- 
fore the  executors  distributed  and  paid  over  the 
shares  of  the  other  children. 

(Syllabus  by  the  Court) 

Appeal  from  Orphans'  Court,  Passaic  Coun- 
ty. 
In  the  matter  of  the  accounting  of  Albert 


A.  Wilcox,  guardian  of  James  Robertson,  a 
minor,  deceased.  From  an  order  of  distri- 
bution, the  guardian  of  the  deceased  minor, 
the  executors,  and  certain  other  heirs  appeal. 
Reversed. 

The  fifth  item  of  the  will  of  John  Robert- 
son, dated  October  22,  1681,  was  expressed 
in  these  words:  "BMfth.  All  the  rest,  residue 
and  remainder  of  my  estate,  whether  real  or 
personal  and  wheresoever  situate,  I  give,  de- 
vise and  bequeath  In  equal  portions,  share 
and  share  alike  to  my  children  Matilda  Rob- 
ertson, Annie  Robertson,  James  Robertson, 
John  Robertson,  Clarence  Robertson  and 
Leonard  Robertson  (my  daughter  Mame 
Brlckman,  wife  of  EYederick  Brlckman,  hav- 
ing been  provided  for  during  my  lifetime.  It 
is  my  will  that  she  shall  not  have  any  fur- 
ther portion  of  my  estate)  to  have  and  to  hold 
to  them,  th^  heirs  and  assigns  forever,  the 
share  or  portion  of  any  deceased  child  or 
children  dying  without  issue  under  twenty 
one  years  of  age  to  be  divided  equally  among 
the  survivors,  and  the  Issue  of  any  deceased 
child  or  children  to  take  his,  her  or  their 
parents  share  whether  said  parent  or  parents 
shall  have  arrived  at  the  age  of  twenty  one 
years  or  not" 

James  O.  Blauvelt,  for  appellants.  Francis 
Scott,  for  respondents  Matilda  Miller  and  An- 
nie Haw,klns.  Wood  McKee,  for  respondents 
Mame  Brlckman  and  Sarah  Robertson. 

MA(3IE,  Ordinary.  The  appeal  In  this 
cause  is  from  an  order  of  distribution  made 
on  the  20th  day  of  December,  1901,  by  the 
Orphans'  Court  of  Passaic  county.  The  or- 
der recited  that  the  account  of  Albert  A. 
Wilcox,  as  guardian  of  James  Robertson,  a 
minor,  deceased,  had  been  passed  and  allow- 
ed by  that  court,  June  28,  1900,  and  it  di- 
rected that  the  balance  in  the  hands  of  the 
guardian,  appearing  by  that  account  (after 
payment  of  costs  and  certain  counsel  fees), 
should  be  distributed  In  equal  sums  to  the 
minor's  half-sister  Mame  Brlckman,  his  sis- 
ters Matilda  Miller  and  Annie  Hawkins,  and 
his  half  brothers  and  sister  Clarence  Robert- 
son, Leonard  Robertson,  John  Robertson,  and 
Sarah  Robertson,  one-seventh  to  each.  The 
appellants  are  Wilcox,  the  guardian  of  the 
deceased  minor,  James  Robertson;  John  Rob- 
ertson, Clarence  Robertson,  and  Leonard  Rob- 
ertson, three  Infants  who  appeared  by  said 
Wilcox  as  their  guardian;  and  James  A. 
Graham  and  Emmons  Fullerton,  who  are 
surviving  executors  of  John  Robertson,  de- 
ceased. 

The  appellants  have  not  contested  the  Ju- 
risdiction of  the  Orphans'  Ctourt  to  make  the 
order  of  distribution  in  question.  They  only 
claim  that  the  order  was  erroneous  in  Includ- 
ing among  those  entitled  to  distribution 
Mame  Brlckman  and  Sarah  Robertson,  who 
Is  also  called  Sarah  J.  Fullerton.  The  peti- 
tion of  appeal  asserts  that  the  fond  in  qucs 
tlou  should  be  divided  between  Matilda  Mil- 
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ler,  Aniile  Hawkins,  Clarence  Robertson, 
Leonard  Robertson,  and  John  Robertson,  one- 
fifth  to  each.  Th6  order  of  distribution  can- 
not be  sustained  on  the  theory  upon  which 
the  Orphans'  Court  seems  to  have  put  It 
The  order  declares  that  the  parties  to  whom 
distribution  Is  directed  therein  take  the  fund 
as  heirs  at  law  and  next  of  kin  of  the  Intes- 
tate minor.  Moneys  in  the  hands  of  a  guard- 
ian of  a  minor  at  his  death  do  not  pass  to 
the  heirs  at  law  or  next  of  kin,  but  to  tSe 
representadve  of  the  minor.  As  the  minor 
Is  Incapable  of  making  a  valid  testamentary 
disposition,  the  representative  is  necessarily 
an  administrator.  To  him  the  guardian  may 
safely  pay  the  funds  in  his  hands.  After  ad- 
ministration, what  remains  may  then  be  dis- 
tributed to  those  to  whom  the  fund  goes. 

The  order  cannot  be  supported  in  its  en- 
tirety unless  the  Interest  of  James  Robert- 
son under  the  will  was  either  not  vested  in 
him,  or  was,  although  originally  vested,  af- 
terwards divested  by  the  admitted  fact  that 
he  died  before  he  attained  the  age  of  21 
years,  and  without  issue.  That  the  provi- 
sions In  the  fifth  item  of  the  will,  set  forth 
in  the  prefatory  statement,  when  properly 
coDsti'ued,  vested  in  James  the  share  of  the 
residue  thereby  disposed,  will  not  support  the 
order,  If,  by  a  consideration  of  the  whole  of 
those  provisions,  he  wag  afterward  divested 
of  his  Interest  upon  the  happening  of  the  con- 
tingency specified.  The  consideration  of  the 
language  of  the  fifth  item  of  the  will  leads 
me  to  the  conclusion  that  the  share  allotted 
thereby  to  James  became  vested  In  him  upon 
the  death  of  the  testator;  but  I  think  It 
equally  cle^r  that  the  testator  intended  that 
upon  the  death  of  any  of  the  children  to 
nbom  a  share  was  given  by  that  item,  oc- 
curring under  the  age  of  twenty-one  years 
and  without  Issue,  the  share  would  be  other- 
wise disposed  of.  Upon  the  happening  of 
tlie  double  contingency— death  without  issue 
and  under  21  years  of  age — ^the  share  was 
thereby  divested  In  favor  of  such  other  of 
the  children  named  In  that  item  as  fell  with- 
in the  description  of  survivors.  The  case  Is 
within  the  well-settled  doctrines  of  our  own 
cases.  Nevlson  v.  Tayior,  8  N.  J.  Law,  43; 
Van  Honten's  Ex'rs  v.  Pennington,  8  N.  J. 
Eq.  745;  Crane  ▼.  Bolles,  49  N.  J.  Bq.  373, 
24  Atl.  237. 

Xor  is  there  any  ground  for  the  contention 
that  the  limitation  over  was  restricted  by  the 
contingency  of  death  without  issue  under  21 
.rears,  before  the  death  of  the  testator.  At 
the  execntian  of  the  will,  James  and  other  of 
the  children  were  Infants.  He  was  making 
a  testamentary  disposition  In  contemplation  of 
his  death.  It  must  have  been  within  his  con- 
templation that  his  Infant  children  might  not 
attain  the  age  of  21  years  before  he  died. 
The  period  fixed  must  therefore  be  the  at- 
taining of  that  age,  whenever  that  might  hap- 
pen. Van  Houten  v.  Pennington,  ubi  supra. 
This  construction  Is  strengthened  and  made 
conspicuously  clear  by  the  last  clause  of  the 
54  A.— 19% 


Item  in  question.  The  construction  of  that 
clause.  In  all  Its  possible  applications,  is  not 
drawn  In  question;  but  It  plainly  evinces  the 
intention  of  the  testator  that  in  the  event  of 
the  death  of  any  child  under  21  years  of  age, 
leaving  Issue,  such  Issue  should  become  Im- 
mediately vested  with  Its  parent's  share,  thus 
providing  for  the  happening  of  one  event  of 
the  double  contingency  previously  dealt  with. 
It  results  that,  on  the  death  of  James,  the 
share  passed  by  the  will  of  his  father,  and 
the  question  is  to  whom  It  passed. 

The  sole  contest  raised  by  the  appellants 
Is  to  the  right  of  Mame  Brickman  and  Sa- 
rah J.  Fullerton  to  any  portion  of  the  share. 
The  case  discloses  that  Sarah  J.  Fullerton 
was  a  daughter  of  the  testator,  born  to  him 
after  the  execution  of  bis  will.  At  that  time 
the  testator  had  children.  An  examination 
of  the  will  shows  that  it  contains  no  provi- 
sions for  the  disinheriting  of  after-born  chil- 
dren. If  there  was  no  settlement  upon  such 
after-bom  child,  she  became  entitled  to  such 
portion  of  the  parent's  estate  as  she  would 
have  been  entitled  to  If  the  parent  had  died 
intestate.  3  Gen.  St  p.  3760,  {  19.  The 
contribution  required  from  devisees  and  leg- 
atees to  make  up  the  Interest  of  such  after- 
born  child  does  not  disturb  the  provisions 
of  the  will  In  other  respects.  Wilson  v. 
Fritts,  32  N.  J.  Eq.  59;  Van  WIckle  v.  Van 
Wlckle,  59  N.  J.  Eq.  317,  44  Atl.  877.  The 
case  does  not  disclose  how,  or  to  what  ex- 
tent, Sarah  J.  Fullerton,  the  after-born  child 
of  John  Robertson,  has  acquired  the  Interest 
In  her  father's  estate  which  devolved  upon 
her  nnder  the' act  But  It  is  clear  that  she 
cannot  enforce  any  claim  upon  the  estate  of 
the  deceased  Infant,  In  the  accounting  by 
Wilcox  as  guardian.  It  must  be  presumed 
that  the  fund  the  executors  paid  to  the 
guardian  represented  James'  share  of  the  es- 
tate of  his  father,  after  the  after-born  child 
had  been  provided  for  under  the  law.  They 
could  administer  and  pay  over  no  more,  for 
the  will  did  not  operate  upon  any  of  the  es- 
tate of  testator  except  what  was  left  after 
satisfying  the  claims  of  the  after-bom  child 
as  heir  at  law  and  next  of  kin.  The  order 
was  clearly  erroneous  in  Including  Sarah  J. 
Fullerton  as  entitled  to  one  portion  of  the 
fund  in  question. 

The  further  contention  is  that  the  order 
was  erroneous  In  including  Mame  Brickman 
as  entitled  to  a  portion  of  the  fund.  On  her 
part  It  Is  argued  that,  as  she  Is  named  In 
the  fifth  Item  of  John  Robertson's  will,  al- 
though no  share  Is  thereby  given  to  her,  the 
word  "survivor"  used  by  testator  to  ex- 
press those  to  whom  a  share,  the  title  to 
which  became  divested  by  the  contingent 
limitation,  should  go,  Includes  her.  But  I 
cannot  assent  to  this  contention.  The  provi- 
sion Is  designed  to  dispose  of  a  share  pre- 
viously bequeathed  and  devised.  It  cannot 
be  construed  to  relate  to  the  property  which 
testator  states  he  had  previously  given  to 
Mame  Brickman.    The  provision  that,  under 
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a  certain  contingency,  the  share  should  go 
to  Issue,  clearly  shows  that  the  testator's 
purpose  was  to  provide  (or  the  shares  that 
are  given  by  that  Item.  There  Is  no  lan- 
guage In  the  item  caitable  of  applying  to 
the  portion  of  testator's  estate  which  bad 
been  preyionsly  given  to  Mame  Brickman, 
and  the  testator  conid  not,  U  he  desired.  Im- 
pose any  condition  upon  the  portion  thus 
previously  given.  It  results  that  the  sur- 
vivors intended  are  those  to  whom  the 
shares  were  thereby  given,  and  the  order 
was  erroneous  In  Including  Mame  Brickman 
as  a  distributee. 

No  attention  has  been  paid  to  the  question 
whether  a  guardian  can  properly  pay  the 
share  thus  limited  over  to  the  parties  to 
whom  it  is  limited,  directly,  or  whether  the 
fund  should  first  go  to  the  executors  of  the 
testator  and  be  distributed  by  them.  No  ob- 
jection to  a  distribution  by  the  guardian  was 
made  below,  or  has  been  made  here.  The 
surviving  executors  of  the  testator  join  In 
this  appeal,  which  seems  to  Indicate  that 
they  acquiesce  In  such  order  as  was  made, 
except  In  the  particulars  objected  to  by 
them,  and  It  has  been  deemed  to  justify  the 
consideration  I  have  given  to  the  matter  up- 
on the  merits. 

For  the  reasons  above  given,  the  order 
must  be  reversed. 


HEUBLEIN  BROS.  &  00.  ▼.  CITY  OF  NEW 
HAVEN. 

(Supreme  Court  of  Birrors  of  Connecticut. 
March  4.  1903.) 

CITIBS-BOARD  OF  REGISTRATION-CONTRACTS 

FOR  MEALS— VALIDITY. 

L  The  charter  of  New  Haven,  §  209  (13  Sp. 
Laws,  p.  449),  proTides  tliat  the  selectmen  shall 
receive  50  cents  an  hour  for  time  spent  in  t^e 
discharge  of  their  duties,  and  that  their  neces- 
sary expenses  and  compensation  shall  be  paid  by 
the  city.  Held,  that  a  contract  by  the  selectmen, 
as  the  board  of  registration,  with  tlie  keeper  of  a 
restaurant,  for  meals  for  the  members  of  the 
board  and  Its  employes  while  it  is  in  session,  is 
not  binding  on  the  dtyj  the  duty  imposed  on  the 
city  by  the  statute  bemg  one  toward  the  select- 
men, and  not  toward  a  third  party  with  whom 
they  have  incurred  a  debt  as  a  part  of  their  ex- 
penses. 

Appeal  from  City  Court  of  New  Haven; 
James  Bishop,  Judge. 

Action  by  Heublein  Bros,  and  Co.  against 
the  city  of  New  Haven  to  recover  for  meals 
furnished  members  of  the  board  of  registra- 
tion on  the  order  of  the  board.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Leonard  M.  Daggett,  for  appellant  B.  P. 
Arvlne,  for  appellees. 

TORRANCE,  0.  X  In  the  fall  of  1900  the 
board  of  registration  of  New  Haven  held  a 
ten-days  session  for  the  admission  of  electors. 
The  board  consisted  of  five  selectmen  and 
the  town  clerk.    To  assist  In  this  work,  the 


board  employed  four  clerks  and  the  two  reg- 
istrars of  voters  of  New  Haven.  During 
this  time  the  plaintiffs,  at  the  request  of  the 
board,  and  upon  its  order,  furnished  at  their 
restaurant  meals  to  the  members  of  the  board 
and  to  its  clerks  and  the  two  registrars  to 
the  value  of  $226.10.  The  plaintiffs  present- 
ed their  bill  to  the  dty,  and,  payment  being 
refused,  this  suit  upon  the  common  counts 
was  brought  to  recover  the  price  or  value  of 
the  meals  so  furnished.  The  court  below 
rendered  judgment  against  the  dty  for  the 
above  amount,  with  Interest,  and  the  city  ap- 
peals. 

Quite  a  number  of  questions  are  presented 
by  the  appeal,  but.  In  the  view  we  have  tak- 
en of  the  case,  it  will  not  be  necessary  to 
consider  most  of  them. 

In  the  discussion  of  this  case,  we  shall  as- 
sume, without  deddlng,  that,  if  the  members 
of  the  board  of  registration  had  paid  the  bill 
here  sued  upon,  the  amount  so  paid  conld 
have  been  recovered  by  them  from  the  city, 
under  the  charter,  as  a  part  of  tbdr  neces- 
sary expenses. 

The  plaintiffs'  right  to  sue  the  city  Is  based 
upon  the  provisions  contained  In  section  209 
of  the  city  charter  (13  Sp.  Laws,  p.  449). 
The  claim  la  that  under  these  provisions  the 
city  is  made  liable  to  third  persons,  In  cases 
like  the  present,  for  the  necessary  expenses 
of  the  members  of  the  board.  We  think  tbU 
claim  Is  untenable. 

The  town  and  dty  governments  of  New 
Haven  were  practically  consolidated  under 
an  act  approved  June  2,  1897  (12  Sp.  Laws, 
p.  1108).  By  section  12  of  that  act  it  was 
provided  that  the  powers  and  duties  of  the 
five  selectmen  of  the  town  of  New  Haven 
should,  after  a  certain  date,  "be  limited  to 
those  powers  vested  in  and  those  duties  Im- 
posed upon  them  by  the  Constitution  and 
laws  of  the  state  In  relation  to  the  admission 
of  persons  to  the  privileges  of  electors  in  said 
town,  and  to  the  erasure  from  the  registry 
list  of  the  names  of  those  who  have  forfeited 
the  privileges  of  electors."  It  further  pro- 
vided as  follows:  "Each  of  said  selectmen 
shall  receive  fifty  cents  per  hour  for  the  time 
actually  spent  in  the  discharge  of  said  duties, 
and  their  necessary  expenses,  and  their  com- 
pensation and  expenses  shall  be  paid  by  the 
city."  The  provisions  of  this  act,  having 
been  accepted  by  the  electors,  were  incor- 
porated in  the  city  charter  as  revised  in  1899, 
and  the  two  provisions  above  quoted  appear 
in  section  209  of  said  revised  charter  (13  Sp. 
Laws,  p.  449).  It  Is  under  the  language  last 
above  quoted  that  the  plaintiffs'  right  to  sue 
the  city  is  based.  We  think  It  gives  no  snch 
right.  Section  209  is  mainly  concerned  with 
the  duties  and  compensation  of  the  select- 
men, and  not  at  all  with  the  board  of  regis- 
tration, as  a  board.  It  provides  that  each 
selectman  shall  "receive"  a  certain  fixed  com- 
pensation and  his  "necessary  expenses,"  and 
that  both  compensation  and  expenses  shall  be 
paid  by  the  dty,  although  the  selectmen  are 
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officers  of  the  town.  It  clearly  proTldes  that 
the  "compensation"  to  each  selectman  shall 
be  paid  to  him  by  the  city,  and  Jnat  as  clear- 
ly, we  think,  does  it  provide  that  the  "ex- 
penses" of  each  shall  be  paid  by  the  city  to 
him,  and  not  to  a  third  party.  We  think  the 
word  "expenses,"  as  here  used,  means  some- 
thing due  from  the  city  to  the  selectman  for 
money  paid  him,  or  debt  incurred  by  him, 
necessarily  in  the  performance  of  his  duty. 
The.  duty  Imposed  upon  the  city  by  the  pro- 
Tlslon  In  question  is  a  duty  towards  the  se- 
lectmen alone,  and  not  a  duty  towards  a 
third  party  with  whom  they  may  have  In- 
curred a  debt  as  part  of  their  necessary  ex- 
penses. This  being  so,  there  is  no  prMty 
between  the  city  and  the  plaintifFs  with  ref- 
erence to  the  Indebtedness  sought  to  be  re- 
covered in  this  action.  Neither  the  select- 
men, nor  the  board  of  registration,  nor  any 
member  of  It,  by  dealing  with  the  plaintiffs 
as  aet  out  upon  the  record,  could  bind  the 
city  to  the  plaintiffs  for  the  payment  of  that 
Indebtedness;  nor  does  the  city  charter  any- 
where Impose  upon  the  city  any  duty  to- 
wards the  plaintiffs  as  to  this  indebtedness. 

For  these  reasons,  we  think  the  record 
•hows  that  the  plaintiffs  hare  no  cause  of  ac- 
tion against  the  city.  In  this  view  of  the 
ease.  It  is  unnecessary  to  considw  the  other 
orors  assigned. 

There  Is  error.  The  Judgment  below  is 
■et  aside,  and  the  cause  remanded,  to  be  pro- 
ceeded with  according  to  law.  The  other 
Judges  concurred. 


HB88B  T.  MBRIDEN,  S.  ft  O.  TRAMWAT 

CO. 

(Biipreme  Court  of  Brrors  of  Oonneoticnt 

March  4,  1903.) 

CTRBirr  RAIIAOADS— NBOUaBMCB-IMJURT  TO 
PASSENOBR— CONTRIBUTORY  NEQUOENCB  — 
■VIDBNCB  —  SUFFICIENCY  —  ADMISSIBIUTT 
— DAMAOBS-STATUTORY    ALLOWANCE. 

1.  In  an  action  for  wrongful  death  of  one  kill- 
ed by  being  struck  by  a  trolley  pole  while  rid- 
ing on  the  running  board  of  an  open  car,  defend- 
ant claiming  that  before  deceased  was  struck  he 
bad  ridden  for  some  distance,  and  was  chargea- 
ble with  knowledge  of  the  proximity  of  the  pole 
that  struck  him,  it  was  proper  to  show  that  the 
poles  passed  prior  to  the  accident  were  placed  at 
a  safe  distance. 

2.  A  street  car  being  crowded  so  that  there 
were  no  seats,  a  passeuger  rode  on   the   run- 


ning 
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board;  and  as  the  car,  running  at  a  speed 
of  Us  miles  an  hour,  went  upon  a  curve,  he  was 
Jolted  so  that  his  head  was  thrown  outward,  and 
waa  struck  by  a  trolley  pole,  inflicting  injuries 
from  which  be  died.  The  pole  leaned  toward 
the  outride  of  the  curve.  Its  distance  from  the 
body  of  the  car,  at  the  level  of  the  floor  thereof, 
was  X  inches,  and  at  the  height  of  the  head  of 
deceased,  as  he  stood  on  the  running  board,  21 
inches;  and  tiie  running  board  was  8^  inches 
wide,  and  the  distance  between  its  outside  edge 
and  the  pole  was  14%  inches.  BM,  that  the 
tlicts  Justified  a  conclusion  that  defendant  was 
necUgent  in  permitting  a  passenger  to  ride  on 
the  hoa^  whue  running  at  such  speed  past  the 
point  in  question,  with  the  pole  so  situated. 
8.  A  street  car  Mng  so  crowded  that  there 
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were  no  vacant  seats,  a  passenger  rode  on  the 
outside  running  board,  and  as  the  ear  went  upon 
a  curve  his  head  was  thrown  back  so  that  it 
•truck  a  trolley  pole  dangerously  near  the  track, 
ffeld,  that  no  contributory  negligence  was  shown. 

4.  In  an  action  for  wrongful  death,  defendant 
made  a  claim  of  law  "that,  on  the  facts  proven, 
no  judgment  could  be  rendered  against  defendant 
tor  greater  than  nominal  damages."  Held,  that 
the  claim  meant  that  there  was  not  sufficient  ev- 
idence bearing  on  Ihe  quantum  of  damages  to 
warrant  an  award  of  the  full  statutory  amount. 

6.  As  a  general  rule,  in  an  action  for  death 
there  should  be  more  evidence  as  to  the  quan- 
tum of  damages  than  the  mere  fact  that  the  in- 
jured party  died  at  a  certain  age,  to  warrant  an 
award  of  full  statutory  damages. 

6.  In  an  action  for  wrongful  death,  the  evi- 
dence tended  to  show  that  deceased  was  a  man 
of  average  size,  and  in  good  condition  mentally 
and  physically,  and  that  he  lived  for  some  min- 
utes after  the  accident,  and  suffered  some  pain; 
and  a  claim  of  law  was  that,  on  the  facts,  no 
judgment  could  be  rendered  for  greater  than 
nominal  damages.  Btld,  that  it  was  not  error  to 
award  the  full  statutory  damages;  it  appearing 
that  there  was  little  or  no  contest  as  to  the  quan- 
tum of  damages,  and  the  attention  of  the  court 
not  having  been  called  to  the  matter,  save  by  • 
somewhat  ambiguous  daim  of  law. 

Appeal  from  Superior  Court,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  John  Hesse,  as  administrator  of 
the  estate  of  Joseph  J.  Meyer,  deceased, 
against  the  Merlden,  Southlngton  &  Com- 
pounce  Tramway  Company.  Judgment  for 
plaintiff  for  substantial  damages,  and  de- 
fendant appeals.    Affirmed. 

Marcus  H.  Holcomb,  for  appellant.  Jacob 
P.  Goodhart  and  Robert  0.  Stoddard,  for  ap- 
pellee. 

TORRANCE,  C.  J.    Joseph  J.  Meyer,  the 

plaintifrs  intestate,  while  riding  upon  the 
footboard  of  one  of  the  trolley  cars  of  the 
defendant,  came  In  contact  with  a  trolley 
pole,  and  was  so  Injured  thereby  that  he  died 
within  a  short  time  thereafter.  In  the  salt 
brought  to  recover  damages  for  said  Injury, 
the  defendant  suffered  a  default,  apd  the 
case  was  heard  in  damages.  The  trial  court 
rendered  Judgment  In  favor  of  the  plaintiff 
for  $6,000,  and  the  defendant  appealed. 

The  errors  assigned  relate  to  the  action  of 
the  trial  court  (1)  in  refusing  to  amend  the 
finding  as  requested;  (2)  In  admitting  cer- 
tain evidence;  (8)  In  holding  that  the  defend- 
ant was  guilty  of  negligence,  and  that  the 
deceased  was  not  guilty  of  contributory  neg- 
ligence; (4)  in  overruling  certain  claims  of 
law;  (6)  in  rendering  Judgment,  upon  the 
evidence  in  the  case,  for  full  damages. 
These  claimed  errors  will  be  considered  sub- 
stantially in  the  order  stated. 

Upon  a  careful  review  of  the  evidence  cer- 
tified up.  In  connection  with  the  defendant's 
claims  to  have  the  finding  corrected,  we  are 
of  opinion  that  the  court  did  not  err  In  re- 
fusing to  do  so.  Most  of  the  matters  which 
the  court  below  has  refused  to  expunge  from 
or  add  to  the  finding  are  matters  about  which 
there  was  some  conflicting  evidence^  or  are 
dependent  upon  the  credit  which  the  court 
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might  give  to  a  witness;  and  the  few,  if  any, 
not  of  thla  nature,  are  immaterial,  and  would 
not  affect  the  finding  if  added  to  or  ex- 
punged therefrom.  Consequently  the  finding 
as  made  must  stand. 

The  only  ruling  upon  evidence,  of  which 
the  defendant  complains,  was  correct  The 
defendant  claimed  that  as  Meyer,  before  he 
was  struck,  had  ridden  for  some  distance  on 
the  footboard  next  to  the  poles,  he  was 
chargeable  with  knowledge  of  the  nearness 
to  the  track  of  the  pole  that  struck  him.  To 
meet  this  claim,  it  was  proper  to  show  that 
the  poles  passed  prior  to  the  accident  were 
placed  at  a  safe  distance  from  the  track,  and 
so  would  have  led  Meyer  to  believe.  If  he 
observed  tbem  at  all,  that  all  were  so  placed. 

The  court  has  found,  In  substance,  the  fol- 
lowing facts:  Meyer  became  a  passenger  on 
a  trolley  car  of  the  defendant  going  from 
Stillman's  Comers  towards  Meriden.  From 
the  time  he  boarded  the  car  until  be  was 
thrown  off,  be  rode  upon  the  right-hand,  or 
south,  running  board  of  the  car,  near  the 
rear  platform.  The  car,  when  he  got  on, 
was  full;  every  seat  and  the  rear  platform 
being  occupied.  Passengers  were  riding  on 
both  running  boards,  and  three  or  four  oth- 
ers besides  Meyer  were  riding  on  the  south 
running  board.  The  car  was  a  double-truck 
open  car,  for  summer  trafiic,  new  and  in  good 
condition.  There  was  room  for  persons  to 
stand  between  the  seats,  and  for  a  few  to  sit 
on  the  car  floor  between  the  seats,  with  feet 
on  the  running  board,  but  it  did  not  appear 
that  it  was  practicable  to  do  so  while  Meyer 
was  on  the  car.  Meyer  voluntarily  took  his 
position  upon  the  running  board,  and  made 
no  request  for  a  seat;  nor  did  he  make  any 
attempt  to  find  a  seat  inside  the  car,  or  be- 
tween the  seats,  or  upon  the  platforms.  The 
conductor  saw  Meyer  get  on,  but  did  not 
know  that  he  was  riding  on  the  running 
hoard  until  he  collected  bis  fare.  After  do- 
ing so,  the  conductor  passed  around  Meyer, 
and  stood  on  the  footboard,  collecting  fares 
from  passengers  on  the  rear  platform.  While 
so  doing  "he  felt  some  portion  of  Meyer's 
arm  or  hand  strike  him,  and  Meyer  was 
hurled  from  the  car."  The  car  was  then 
going  down  grade,  with  power  off,  under  con- 
trol of  the  brake,  at  the  rate  of  15  miles  an 
hour.  It  was  stopped  as  soon  as  possible— 
within  about  300  feet  from  the  point  where 
Meyer  left  the  car.  The  conductor  and  oth- 
ers went  back,  and  found  Meyer  lying  on  the 
ground,  about  35  feet  from  the  pole  that 
struck  him.  He  was  alive,  but  unconscious, 
and  died  within  a  few  minutes  after  he  was 
found.  The  trolley  pole  that  caused  the  ac- 
cident is  situated  on  the  south  side  of  the 
track,  at  the  outside  of  a  curve,  and  leans 
towards  the  track.  Its  distance  from  the 
track,  and  from  a  car  standing  on  the  track 
near  It,  leaving  out  small  fractions  of  an 
inch.  Is  as  follows:  From  the  inside  gauge 
line  of  the  south  rail  to  the  pole  the  distance 
is  3  feet  6  Inches;  from  the  body  of  the  car. 


at  the  level  of  the  floor,  to  the  pole,  the  dis- 
tance Is  25  Inches,  at  the  level  of  the  seats  It 
Is  22  Inches,  while  at  the  height  of  Meyer's 
head  above  the  running  board  It  Is  21^ 
inches.  The  running  board  is  SVi  lncbe» 
wide,  and,  from  the  manner  In  which  It  Is 
hung,  the  distance  between  its  outside  edge 
and  the  pole  Is  14^  Inches.  Nothing  pre- 
vented the  defendant  from  placing  this  pole 
at  a  greater  distance  from  the  track.  A  car 
traveling  rapidly  to  the  east,  as  was  the  one 
In  question,  when  it  strikes  the  curve  afbre- 
sald,  "gives  a  Jolt  or  lurch,  and  has  a  tend- 
ency to  throw  people  upon  the  car  outward." 
Just  as  the  rear  of  the  car,  at  the  time  In 
question,  was  passing  this  pole,  the  forward 
wheels  struck  the  curve,  "there  was  a  Jolt, 
and  Meyer's  head  was  thrown  back  and 
struck  said  pole,  and  he  was  hurled  from  the 
car  In  consequence."  It  did  not  appear  that 
Meyer  had  any  knowledge  of  the  nearness  of 
the  pole  to  the  track. 

These  are  the  controlling  facts  in  the  case, 
and  from  them  the  court  drew  the  conclu- 
sion that  "the  defendant  was  negligent  In 
permitting  Its  passengers  to  ride  upon  said 
running  board  while  running  its  car  at  such 
rate  of  speed  along  the  track  at  the  point 
in  question,  with  the  pole  situated  as  afore- 
said." The  facts  found  amply  Justified  this 
conclusion,  whether  it  be  regarded  as  one 
of  fact  or  of  law.  Upon  the  facts  found, 
the  court  ruled  that  the  defendant  "had  fail- 
ed to  disprove  that  the  intestate's  injuries 
and  death  were  caused  by  the  negligence  al- 
leged in  the  complaint,  or  to  prove  that  the 
plaintiff's  intestate  was  guilty  of  contribu- 
tory negligence,  as  alleged  In  the  notice" 
filed  before  the  hearing  in  damages.  There 
is  nothing  in  the  record  that  shows  or  tends 
to  show  that  the  court  erred  in  these  rul- 
ings. 

The  defendant  made  some  10  claims  at 
law  in  the  court  below,  relating  to  the  ques- 
tion of  negligence  on  the  part  of  the  defend- 
ant, and  contributory  negligence  on  the  part 
of  Meyer.  Most  of  these  claims  were  based 
upon  states  of  fact  negatived  by  the  finding, 
and  were  properly  overruled;  and,  so  far  as 
any  of  said  claims  were  not  so  based,  there 
is  nothing  in  the  record  to  show  that  the 
court  overruled  them. 

The  defendant  also  made  the  following 
claim  below:  "That,  upon  the  facts  proven 
at  said  trial,  no  Judgment  can  be  rendered 
against  the  defendant  for  greater  than  nom- 
inal damages."  This,  standing  alone,  is  per- 
haps somewhat  ambiguous.  It  may  mean 
that,  upon  the  facts  proven,  the  defendant 
was  not  guilty  of  negligence,  or  that  Meyer 
was  guilty  of  contributory  negligence,  and 
so  the  plaintiff  was  entitled  to  no  more  than 
nominal  damages;  or  it  may  mean,  as  the 
defendant  claims,  that  there  was  not  suffi- 
cient evidence  bearing  upon  the  quantum 
of  damages  to  warrant  the  court  in  award- 
ing the  full  statutory  amount.  We  are  of 
opinion  that  this  last  is  the  meaning  that 
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■bould  be  given  to  this  claim.  The  finding 
upon  tbls  point  la  as  follows:  "Upon  the 
trial  the  plaintiff,  In  opening  his  case,  offered 
no  evidence  of  damages,  further  than  the 
fact,  formally  and  expressly  admitted  by  the 
defendant,  that  he  (Meyer)  was  dead,  and 
that  his  age  was  thirty-seven  years;  and 
there  was  no  evidence  as  to  damages,  except 
such  admission  and  the  facts  hereinbefore 
set  forth."  This  part  of  the  finding  occurs 
near  the  end,  so  that  "the  facts  hereinbe- 
fore set  forth"  include  all  the  facts  in  rela- 
tion to  Meyer  stated  theretofore  In  the  find- 
ing. We  agree  with  the  defendant  that  in 
cases  of  this  kind  there  should  be  more  evi- 
dence as  to  the  quantum  of  damage  than  the 
mere  fact  that  the  injured  party  died,  and 
at  such  an  age.  Such  evidence,  standing 
alone,  would  rardy,  perhaps,  warrant  a  court 
In  awarding  the  full  statutory  amount  of 
damages.  But  the  court  below  had  before 
it,  bearing  upon  the  quantum  of  damage, 
something  more  than  the  mere  facts  of  the 
age  and  death  of  Meyer.  There  was  evi- 
dence tending  to  show  that  Meyer  was  a 
man  of  average  size,  and  in  good  condition 
physically  and  mentally:  and  there  was  evi- 
dence tending  to  show  that  he  lived  for  some 
minutes  after  the  accident,  and  that  he 
suffered  some  pain.  This  being  so,  we  can- 
not say  that  the  court  erred  In  awarding  the 
full  statutory  amoimt  of  damages,  especially 
in  n  case  like  the  present,  where,  from  the 
record,  It  appears  that  there  was  little  or  no 
contest  upon  this  point  as  to  the  quantum 
of  damages,  and  that  the  attention  of  the 
trial  court  was  not  called  to  this  matter, 
save  by  the  somewhat  ambiguous  claim  of 
law  hereinbefore  stated. 

There  Is  no  error.    The  other  Judges  con- 
curred. 


McQtIEBNRY  v.  N0RCR0S8  BROa 

(SupreiDe   Court   of  Errors  o{   Connecticut. 

March  4,  1003.) 

APPEAtr-COST&-PREVAILINO  PARTY  —  ■»• 
PSN8B    OF    PRINTINO    EVIDENCE. 

1.  Under  Boles  of  Court,  p.  lOe,'  {  62,  provid- 
ing that  costs  will  be  taxea,  in  the  absence  of 
special  order,  in  favor  of  the  prerniluig  party  on 
appeal,  an  appellant  who  sustains  the  appeal  on 
any  KTounds  is  the  prevailing  party,  notwith- 
standing bis  failnre  to  sustain  it  on  all. 

2.  Geo.  St.  1902,  (  797,  provides  that  the  ex- 
pen<<e  of  printing  evidence  certified  ap  "shall  be 
paid  and  taxed"  as  provided  in  section  796,  which 
IS  that  such  expense  "stiall  be  paid"  by  the 
party  requesting  the  evidence  to  be  certified,  and 
"may  be  taxed,"  to  an  amount  not  exceeding  $5(>, 
in  favor  of  the  prevailinR  party.  Rales  of  Court, 
I  B2,  provides  that,  whei  error  is  found,  costs 
will  be  taxed,  in  the  absence  of  a  special  order, 
in  favor  of  the  prevailing  party.  Beld  that, 
■where  appellant  prevails,  costs  of  printing  the 
evidence  will  be  taxed  to  the  full  extent  allowed 
by  law,  nnlesx  there  was  no  reasonable  ground 
for  printing  the  whole  evidence. 

On  motion  by  appellee  for  a  special  order 
that  no  costs  be  taxed  for  expense  of  printing 
tbe  evidence  on  reversal  of  Judgment  below. 
Motion  denied. 


For  opinion  reversing  Judgment  below,  tee 
68  Atl.  780. 

PER  CURIAM.  The  rules  of  court  (page 
109,  {  62)  provide  that  when  "error"  Is  found 
costs  win  be  taxed.  In  the  absence  of  special 
order  to  the  contrary,  In  favor  of  the  prevail- 
ing party.  In  this  case  the  appellants  were 
the  prevailing  party.  It  was  enough  to  make 
them  such  that  they  prevailed  on  any  of  their 
reasons  of  appeal,  notwithstanding  their  fail- 
ure to  sustain  all  of  them. 

Gen.  St.  1902,  {  797,  provides  that  the  ex- 
pense of  printing  the  evidence,  when  that  to 
certified  up,  "shall  be  paid  and  taxed  as  pro- 
vided in  section  796."  The  latter  section  pro- 
vides that  such  expense  "shall  be  paid"  by 
the  party  requesting  that  the  evidence  be  so 
certified  up,  and  "may  be  taxed,"  to  an 
amount  not  exceeding  $50,  In  favor  of  the 
prevailing  party.  Construing  these  sections 
together,  the  words  quoted  from  the  former 
have  the  same  meaning  as  If  they  were 
"shall  be  paid  and  may  be  taxed."  Under 
our  rules  (section  62)  the  costs  which,  unless 
otherwise  ordered,  will  be  taxed  in  ^vor  of 
tbe  prevailing  party,  are  costs  to  the  full  ex- 
tent allowable  by  law.  Such  an  order  as  to 
i\ow  asked  for  can  only  be  proper  when  there 
was  no  reasonable  ground  for  asldng  that  the 
whole  evidence  be  printed.  In  tbe  case  at 
bar  we  think  there  was  reasonable  ground, 
and  therefore  the  motion  to  denied. 


TOWN  OF  FAIRFIMiD  t.  TOWN  OF 

NEWTOWN. 

(Supreme  Court  of  Errors  of  Connecticut. 

March  4,  1903.) 

StJPPORT  OP  PAUPER— KNOWLEDGE  OP  RESI- 
DENCE —  PRESITMFTION  —  FAILURE  TO  GIVE 
NOTICE  —  EFFECT  —  QUESTION  DECIDED  BE- 
LOW—REVIEW. 

1.  Ptointifr  town  sned  the  town  of  E.  for  the 
support  of  a  panper.  In  such  action,  facts  were 
found,  which,  by  a  proper  application  of  tbe 
law,  established  the  pauper's  residence  in  defend- 
ant town.  Beld,  that  plaintiff  is  presumed  to 
have  known  the  law,  and  hence  defendant  is  not 
Uable  tor  the  pauper's  snpport  after  plaintiff's 
knowledge  of  such  tacts;  no  notice  having  been 
served  as  reqnked  by  Gen.  St.  1902,  {  2485. 

2.  Under  Gen.  St.  1902,  g  2i85,  providing  that, 
where  the  selectmen  of  a  town  have  knowledge 
of  the  town  where  a  pauper  belongs,  the  latter 
shall  not  be  liable  for  any  expense  for  the  time 
during  which  there  was  a  neglect  to  give  notice, 
the  failnre  of  a  town  to  give  notice  of  a  pauper's 
condition  after  it  knows  to  what  town  he  lielongs 
does  not  relieve  such  latter  town  of  liability  for 
sumiort  furnished  prior  to  such  knowledge. 

3.  Though,  in  an  action  against  a  town  for  the 
Rupport  of  a  pauper,  the  claim  that  defendant 
was  liable  for  snpport  famished  before  plaintiff's 
neglect  to  give  notice  to  defendant  of  such  pau- 
per's coiijition  was  not  expressly  made  by  plain- 
tiff, as  such  question  was  necessarily  decided  in 
sustaining  defendant's  claim  that  there  was  no 
liability  whatever,  it  will  be  considered  on  ap- 
peal. 

Appeal  from  Court  of  Common  Fleas,  Fair- 
field County;  Howard  B.  Scott,  Judge. 

Action  by  the  town  of  Fairfield  against  the 
town  of  Newtown  to  recover  for  supplies  fur- 
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nJBhed  a  pauper.    Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Elmore  S.  Banks,  for  appellant  Frank  M. 
Ganfleld,  for  appellee. 

HAIX,  J.  Tbe  selectmen  of  tbe  plalntUI 
town  furnished  support  tcx  one  Stilson,  a  pau- 
per over  14  years  of  age,  belonging  to  the  de- 
fendant town,  from  December  22,  1899,  con- 
tinuously until  April  10,  1901,  at  an  expense 
of  $3  a  week.  From  Information  received 
from  said  Stilson,  and  from  the  selectmen  of 
Newtown  and  others,  the  selectmen  of  Fair- 
field believed  that  Stilson  belonged  to  the 
town  of  Easton;  and  In  April,  1900,  a  suit 
was  Instituted  by  tbe  plaintiff  against  the 
town  of  Easton,  in  which  the  plaintiff  claim- 
ed that  Stilson  belonged  to  that  town,  and 
that  It  was  liable  for  the  support  so  furnish- 
ed him  by  the  plaintiff.  The  selectmen  of 
Falrfleld  did  not  obtain  knowledge  of  the 
facts  necessary  to  determine  tbe  liability  of 
tbe  defendant  until  March  29,  1901,  when  tbe 
court  to  which  said  action  was  brought  made 
a  finding  of  all  tbe  facts  bearing  upon  tbe 
question  of  tbe  setUement  of  said  Stilson  in 
tbe  town  of  Easton.  Upon  the  facts  thus 
found,  tbe  selectmen  of  Fairfield  still  believ- 
ed that  by  law  the  town  of  Easton,  and  not 
the  defendant,  was  liable  for  the  support  of 
Stilson,  until  they  learned  on  the  Ist  of  June, 
1901,  that  this  court,  upon  the  reservation  of 
said  case  against  the  town  of  Easton,  had 
advised  otherwise.  49  Ati.  200.  On  June  3, 
1001,  the  selectmen  of  Fairfield  gave  due  no- 
tice in  writing  to  the  town  of  Newtown  of  the 
condition  of  said  Stilson,  that  he  had  been 
furnished  support  by  the  town  of  Fairfield, 
and  that  the  town  of  Newtown  was  liable 
therefor,  and  thereafter  brought  the  present 
action. 

It  Is  not  claimed  that  prior  to  March  29, 
1001,  the  plaintiff's  selectmen  had  such 
knowledge  of  the  town  where  Stilson  belong- 
ed as  made  it  their  duty  to  give  to  the  de- 
fendant notice  as  required  by  section  2485  of 
tbe  General  Statutes  of  1902,  to  enable  the 
plaintiff  to  recover  of  tbe  defendant,  under 
section  2487,  the  expense  incurred  for  support 
furnished  to  Stilson  before  that  date.  On 
that  day,  however,  they  learned,  from  the 
finding  of  the  court,  that  prior  to  July,  1895, 
the  domicile  and  residence  of  Stilson  had 
been  In  Newtown,  and  ascertained  all  tbe 
facts  upon  which  it  was  claimed  by  the  plain- 
tiff, and  also  by  tbe  town  of  Newtown,  that 
after  that  date  be  bad  gained  a  settlement  in 
Easton.  Fairfield  v.  Easton,  73  Conn.  735, 
49  AU.  200.  They  are  conclusively  presumed 
to  have  known  tbe  law,  which,  applied  to 
such  ascertained  facts,  showed  that  Stilson 
had  not  acquired  a  settlement  in  Easton,  and 
that  he  therefore  still  belonged  to  tbe  town 
of  Newtown.  Stow  v.  Converse,  8  Conn. 
S2S-S47,  8  Am.  Dec.  189;  Bestor  v.  Hickey, 
71  Conn.  181,  188,  41  Ati.  655.  It  became 
their  duty,  therefore,  to  give  notice  to  the  de- 
fendant within  five  days  after  March  29th. 


in  order  to  enable  tbem  to  hold  the  defendant 
liable  for  such  support  as  they  migbt  there- 
after furnish  to  Stilson.  That  they  still  be- 
lieved that  Stilson  had  gained  a  settiement 
in  Easton,  after  learning  the  facts,  furnished 
no  excuse  for  their  delay  in  giving  notice  to 
tbe  defendant  until  that  question  had  been 
decided  by  this  court  They  delayed  giving 
such  notice  at  their  own  risk.  If,  after  a 
knowledge  of  the  facts,  there  existed  a  doubt 
as  to  which  of  the  two  towns  was  liable  for 
support  80  furnished,  the  safe  course  would 
have  been  to  notify  both. 

But  the  failure  of  the  plaintiff  to  give  the 
required  notice  until  June  3d  did  not  relieve 
the  defendant  from  liability  for  the  support 
furnished  Stilson  before  the  plaintiff  had 
knowledge  that  he  belonged  to  Newtown. 
The  statute  imposed  no  duty  upon  the  plain- 
tiffs selectmen  to  give  such  notice  before 
they  became  chargeable  with  such  knowl- 
edge. Section  2476  provides  that  paupers 
shall  be  supported  at  the  expense  of  the  town 
where  they  belong;  and  section  2485,  that  the 
selectmen  of  every  town  in  which  a  pauper 
belonging  to  another  town  is  chargeable  shall 
give  notice  of  his  condition  to  the  town  in 
which  such  pauper  belongs,  within  five  days 
after  they  shall  know  to  what  town  he  be- 
longs, and  that  "when  tbe  selectmen  have 
knowledge  of  tbe  town  where  such  pauper 
belongs  such  town  shall  not  be  liable  for  any 
expense,  for  the  time  during  which  there 
was  a  neglect  to  give  such  notice."  Section 
2487  provides  that  "every  town  Incurring  any 
necessary  expense  pursuant  to  |  2486  *  *  * 
for  a  pauper  belonging  to  another  town,  may 
recover  it  from  such  town."  As  there  was 
no  neglect  to  give  notice  until  the  expiration 
of  five  days  after  March  29th,  the  defendtmt 
is  only  relieved  from  liability  for  the  expense 
of  the  support  of  Stilson  after  that  time. 

Tbe  claim  that  tbe  defendant  was  liable, 
under  tbe  statute,  for  support  furnished  be- 
fore there  was  any  neglect  by  the  plaintiff  to 
give  the  required  notice,  apparently  was  not 
expressly  made  by  plaintiff's  counsel  in  the 
argument  In  the  trial  court;  but  the  ques- 
tion was  necessarily  decided  by  that  court, 
in  sustaining'  tbe  claim  of  defendant's  coun- 
sel that  there  was  no  liability  upon  the  part 
of  the  defendant,  and  in  rendering  judgment 
in  favor  of  the  defendant  Atwood  v.  Wal- 
ton, 57  Conn.  514-524.  18  Ati.  322.  Upon  the 
assumption  that  the  plaintiff  was  chargeable 
with  knowledge  on  the  29th  of  March  that 
Stilson  belonged  to  the  defendant  town,  tbe 
plaintiff,  in  his  reasons  of  appeal,  only  claims 
that  the  trial  court  should  have  rendered 
Judgment  in  its  favor  for  support  furnished 
prior  to  that  date.  The  trial  court  erred  In 
not  rendering  such  judgment 

There  is  error,  and  the  case  Is  remanded 
for  the  entry  of  a  Judgment  for  the  plaintiff 
for  the  expense  incurred  in  the  support  of 
Stilson  from  December  22,  1899,  until  March 
29,  1901,  at  the  rate  of  $3  a  week.  The  other 
Judges  concurred. 


Digitized  by 


Google 


Oonn.) 


NELSON  T.  BEANFOBD  LIGHTING  A  WATER  Ctt 


803 


NELSON  T.  BRANFOBD  LIGHTING  * 
WATER  CO. 

(SiqirenM  Gonrt  of  Skion  of  Connecticat. 
March  4.  190aL) 

■LBCnUOITT— CONTACT  WITH  WIRH8-DBATH 

—  NBQUaSNCB  —  CONTRIBUTORY  NEGLI- 
OBNCB—DAMAQBS— BRIDGES— RIGHT    TO    USB 

—  DANOBROUS  INSTRUMENTS  —  DEORBB  OF 
CARB  RBQUIRBO— BVIOBNCB-^JUDICIAL  NO- 
TICB— HARMLESS  ERROR. 

1.  Intestate,  a  boy  of  16,  was  killed  by  an  elec- 
tric shock  from  a  wire  stmng  across  a  highway 
bridge  by  defendant.  He  was  on  one  of  the 
trusses  of  the  bridge  at  the  time,  preparing  to 
dive,  and  caught  the  wire  to  prevent  himself 
from  falling.  Boys  were  in  the  habit  of  diying 
from  and  swimming  around  the  bridge,  wUch 
fact  was  known  to  the  selectmen  of  the  town 
and  to  defendant.  Defendant's  wires  were  not 
insulated,  so  as  to  prevent  injury  from  personal 
contact,  nor  was  tnere  any  notice  post^  that 
they  were  dangerous  to  handle,  nor  was  it  shown 
that  the  selectmen  had  ever  approved  of  the  con- 
vtruction  of  the  wires.  Held,  a  finding  that  de- 
fendant was  negligent  was  justified  by  the  evi- 
dence. 

2.  Intestate  knew  that  a  boy  had  received  a 
fbock  from  the  wires  the  year  before,  and  had 
reason  to  know  that  the  current  was  likely  to 
be  turned  on  at  the  time  he  met  his  death,  but 
it  was  not  shown  that  he  knew  that  there  was 
danger  in  touching  the  wire.  Held,  that  a  find- 
ing that  defendant  had  failed  to  show  contiibu- 
tonr  negligence  was  justified. 

3.  A  private  corporation,  which  maintains  for 
its  own  use  electric  wires  over  a  public  bridge, 
is  bound  to  nse  a  hi;^  degree  of  care  to  prevent 
injury  to  persons  using  tne  bridge,  taking  into 
consideration  all  the  uses  to  which  it  is  put. 

4.  A  private  corporation,  which  maintains  for 
its  own  use  oninsalated  electric  wires  over  a  pub- 
lic bridge,  cannot  object  that  a  person  injured 
from  coming  in  contact  with  such  wires  was  not 
rightfully  on  the  bridge. 

5.  A  default  in  a  tort  action  throws  on  the  de- 
fendant the  burden  of  proving  on  the  hearing  in 
damages  that  the  person  injured  was  guilty  of 
contributory  negligence. 

6.  An  assessment  of  damages  at  $5,000,  in  an 
action  for  wrongful  deatli,  where  the  evidence 
showed  that  deceased  was  a  bright  active  boy, 
16  years  of  age,  who  for  nearly  3  years  liad  been 
a  general  clerk  in  a  grocerj'  stdre,  is  not  ex- 
cessive, though  this  is  by  statute  the  extreme 
limit  of  recoTery  in  such  an  action. 

7.  Jndidal  notice  can  be  taken  of  the  probabil- 
ity of  expectation  of  life  disclosed  by  the  mor- 
tality tables. 

8.  In  an  action  for  wrongful  death,  resulting 
from  contact  with  electric  wires  hung  by  defend- 
ant on  a  highway  bridge,  it  was  error  to  exclude 
testimony  tending  to  show  that  the  pole  on  which 
the  wires  were  hung  was  put  in  a  proper  place 
Id  being  bolted  to  the  bridge,  rather  than  out 
in  the  stream. 

9.  Under  Gen.  St  1902,  §  797,  providing  that 
the  superior  court  on  appeal  shall  consider  the 
'wbole  record  (in  which  is  included  the  evidence 
certifiod)  in  considering  the  findings  and  rulings 
of  the  trial  court,  where  the  record  in  an  action 
for  wrongful  death  resulting  from  contact  with 
an  electric  wire  strung  by  defendant  on  a  high- 
way bridge  shows  that  the  court  improperly  ex- 
clnded  evidence  tending  to  show  that  the  wire 
was  strung  in  a  proper  place,  but  immediately 
afterwards  permitted  the  witness  to  testify  that 
on  the  day  of  the  injuty  the  line  was  in  all  re- 
spects properly  eonstmcted,  the  error  was  harm- 


10.  In  an  action  for  wrongful  death  from  contact 
with  an  electric  wire  strung  along  the  truss  of 
a  tvidge,  evidence  as  to  what  the  cost  of  elevat- 

T  7.  Bee  Evidence,  vol.  20,  Cent.  Dig.  {  IT. 


ing  the  wire  above  the  truss  of  the  hrldga  would 
have  been  was  properly  admitted. 

11.  In  an  action  for  wrongful  death  from  con- 
tact with  an  electric  wire  strung  over  a  bridge, 
testimony  by  an  expert,  who  had  inspected  the 
line  the  year  before,  describing  the  line  as  it  then 
stood,  as  a  preliminary  to  showing  by  him  that 
it  was  properly  constructed  a*  it  then  stood,  was 
properly  excluded. 

Appeal  from  Superior  Court,  New  Haven 
County;   John  M.  Thayer,  Judge. 

Action  for  wrongful  death  by  Ludwig  Nel- 
■on,  as  administrator  of  Jolui  A.  Nelson,  de- 
ceased, against  the  Branford  Lighting  &  Wa- 
ter Company.  From  a  Judgment  for  plaintiff 
on  hearing  in  damages  to  the  court,  defend- 
ant appeals.    Affirmed. 

Seymour  C.  Loomis  and  Earnest  O.  Simp- 
son, for  appellant  caiarles  S.  Hamilton,  for 
appellee. 

BALDWIN,  J.  In  1887  the  town  of  Bran- 
ford  built  a  highway  bridge  over  the  Bran- 
ford  river,  with  a  draw.  It  was  a  truss 
bridge,  with  a  railing  on  each  side.  On  the 
westerly  side  of  It,  outside  the  railing,  was 
a  platform,  with  steps  leading  down  to  a 
small  landing  for  boats,  which  was  eight  feet 
below  the  roadway.  Ever  since  the  con- 
struction of  this  bridge  the  boys  and  young 
men  in  the  neighborhood  had  been,  with  the 
knowledge  of  the  selectmen.  In  the  custom 
of  bathing  from  It  In  summer,  and,  while  so 
doing,  of  running  and  exercising  themselves 
upon  and  Jumping  and  diving  from  all  parts 
of  the  bridge  and  draw;  the  smaller  boys 
confining  themselves  to  the  landing,  plat- 
form, and  floor,  but  the  larger  ones  diving 
and  Jumping  from  the  railings  and  trusses. 
In  1890  the  defendant  constructed  a  line  of 
wires  for  electric  lighting  purposes  along  the 
highway,  and  bolted  one  of  its  poles  to  the 
piles  of  the  bridge  at  each-  side  of  the  draw. 
An  iron  pipe  was  attached  to  each  pole, 
through  which  the  wires  were  carried  down 
to  the  bottom  of  the  river  and  across  the  bot- 
tom. In  the  summer  of  1900,  In  lieu  of  this 
arrangement  of  the  wires,  overhead  wires 
were  strung  between  these  poles,  which  could 
be  detached  and  removed  whenever  a  ves- 
sel passed  through  the  draw.  These  ran 
over  14  feet  above  the  floor  of  the  bridge, 
and  that  nearest  the  west  edge  of  It  was 
about  5  feet  S  Inches  above  the  peak  of  the 
truss  and  17  Inches  west  of  Its  west  face. 
The  selectmen  Insjpected  the  defendant's  line 
In  1896,  and  approved  It  They  were  not 
consulted  as  to  the  change  of  construction 
made  in  1900,  and  It  did  not  appear  that  they 
approved  It  The  use  of  the  bridge  for  bath- 
ing purposes  continued  thereafter  as  before, 
with  their  knowledge  and  that  of  the  defend- 
ant The  wires  above  the  draw  were  insu- 
lated so  as  to  protect  them  against  the 
weather,  but  not  so  as  to  make  personal  con- 
tact with  them  safe.  The  current  was  turn- 
ed on  every  day  towards  dark,  and  then 
they  were  dangerous  to  handle.  No  notice  of 
such  danger  was  given  by  the  defendant,  al- 
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though  It  knew  that  the  bridge  had  so  much 
Iron  upon  It  as  to  be  a  good  conductor  of 
electricity,  and  that  the  current  was  liable  to 
diversion  If  one  standing  on  the  bridge  should 
touch  the  wire  overhead,  particularly  If  he 
were  wet  at  the  time.  In  July,  1901,  at 
about  a  quarter  before  7  In  the  evening,  the 
plaintltTs  intestate,  a  boy  of  Id,  who  had 
been  in  the  water,  whUe  bathing  from  the 
bridge,  wallied  up  the  west  truss,  clothed 
only  In  bathing  trunks,  to  the  peak,  which 
was  over  17  feet  above  the  river,  and  asked 
some  boys  below  if  they  thought  be  would 
touch  bottom  if  he  dove  from  there.  He 
then  faced  about  to  the  west,  and— whether 
voluntarily  or  instinctively  to  prevent  a  fall 
did  not  appear— caught  hold  of  the  nearest  of 
the  overhead  wires,  and  was  killed  almost 
InsCantaueously  by  an  electric  shock.  He 
knew  that  the  wire  was  an  electric  light 
wire,  and  that  a  boy  had  received  a  shock  a 
year  before,  while  climbing  the  nearest  of 
the  poles  for  the  purpose  of  diving,  but  It 
did  not  appear  that  be  knew  that  the  wires 
were  dangerous  to  handle. 

The  superior  court  has  found  that  the  de- 
fendant failed  to  prove  that  it  was  not  neg- 
ligent in  running  the  overhead  wire  as  It  did, 
\^lth  no  greater  precautious  against  danger 
to  bathers,  and  failed  also  to  prove  that  the 
boy  was  guilty  of  contributory  negligence. 
There  Is  nothing  In  the  facts  specially  found 
inconsistent  with  these  conclusions.  The  de- 
fendant was  bound  to  a  very  high  degree  of 
care  l<a  the  use  for  Its  own  purposes  of  a 
highway  bridge.  McAdam  v.  Central  Ry.  & 
E.  Co.,  67  Conn.  445,  447,  35  Atl.  341.  In 
determining  what  precautions  against  dan- 
ger to  human  life  were  reasonably  neces- 
sary, it  was  bound  to  consider  all  the  uses 
to  which  the  bridge  was  customarily  put.  It 
is  found  that  it  was  convenient  to  the  de- 
fendant to  have  the  wires  no  higher  above 
the  truss;  but  convenience  In  such  a  matter 
is  a  subordinate  consideration.  The  bridge, 
as  part  of  a  public  highway,  was  open  to  gen- 
eral public  use.  Under  the  law  of  this  state 
the  purposes  of  a  highway  are  not  regarded 
as  wholly  restricted  to  serving  the  right  of 
passage.  He  who  is  standing  on  one  as  a 
mere  sightseer,  to  gratify  his  curiosity,  Is 
rightfully  there.  Bunnell  v.  Berlin  Iron 
Bridge  Co.,  66  Oonn.  24,  3C,  33  Atl.  533.  The 
custom  of  boys  to  dive  from  the  bridge  was 
known  to  the  defendant.  The  selectmen, 
who  represented  the  town  which  owned  It, 
had  known  of  this  practice  for  14  years.  So 
far  as  appears,  they  bad  expressed  no  dis- 
approval. Silence  for  so 'long  a  time  might 
naturally  be  taken  as'  importing  acquies- 
cence. It  was  for  them,  and  not  for  the  de- 
fendant, to  determine  how  the  town  property 
should  be  used.  As  far  as  the  defendant  is 
concerned,  the  plaintlfTs  Intestate  was  right- 
fully on  the  truss,  and  the  defendant  owed 
him  the  duty  of  not  unnecessarily  exposing 
him  to  dangers  to  life  which  reasonable  care 
on  its  part  could  avoid.    It  could  have  insu- 


lated the  wires  more  effectively.  It  could 
have  strung  them  out  of  the  reach  of  one 
standing  on  any  part  of  the  bridge.  It  could 
have  carried  them  across  the  river,  as  It 
originally  did,  in  a  pipe  laid  on  the  bottom 
of  the  river.  It  could  have  put  up  a  notice 
of  danger.  The  trial  court  had  the  right  to 
take  Into  view  what  the  company  had  not 
done  as  well  as  what  It  had  done  In  deter- 
mining whether  it  had  fulfilled  its  burden, 
under  the  default,  of  disproving  the  charge 
of  negligence. 

The  default  also  threw  upon  It  the  bur- 
den of  proving  its  claim  that  the  plalntllTa 
intestate  was  not  himself  in  the  exercise  of 
due  care.  There  were  circumstances  iudi- 
cating  that  he  was  lacking  In  this.  There 
was  no  proof  of  any  Justifying  cause  for  hla 
grasping  the  wire,  and  It  was  In  proof  that 
he  grasped  It  at  a  time  of  day  when  be  had 
reason  to  apprehend  that  the  current  might 
have  been  turned  on.  But,  while  he  knew 
the  purpose  wtUch  the  wire  served.  It  was 
not  shown  that  he  knew  that  there  was  dan- 
ger In  touching  It  It  was  encased  in  a 
preparation  of  cotton  fibre  and  paint  Had 
the  casing  been  rubber  or  gutta  percha,  the 
danger  from  contact  with  it  would  have  been 
slight.  A  boy  of  his  age  is  not  necessarily 
chargeable  with  knowledge  of  the  different 
modes  of  insulation  and  their  comparatiTe 
effect  That  be  had  knowledge  that  the 
casing  contained  a  wire,  and  that  an  elec- 
tric light  wire,  did  not,  as  matter  of  law  or 
of  logical  necessity,  show  that  he  was  not  in 
the  exercise  of  due  care,  under  the  circum- 
stances of  his  situation.  It  was  to  be  and 
was  considered  by  tbe  trial  court  but  It  was 
not  absolutely  controlling. 

The  only  proof  on  the  point  of  damages 
was  that  the  intestate  was  a  bright  active. 
Intelligent  boy  of  16,  5  feet  2  Inches  high, 
who  for  nearly  3  years  had  been  a  general 
clerk  in  a  village  grocery,  and  driver  of  the 
delivery  wagon.  This  was  not  Insufficient 
to  uphold  the  award  of  $5,000.  It  Is  true 
that  since  this  amount  Is,  under  our  statute, 
the  extreme  limit  of  recovery  In  an  action 
for  a  wrong  resulting  In  the  death  of  the 
injured  party,  the  plaintiff  thus  receives  all 
that  could  be  given  for  tbe  loss  of  the  most 
valuable  life.  It  Is  also  true  that  the  life 
of  this  lad  cannot  be  considered  as  possess- 
ing any  extraordinary  value.  He  had,  how- 
ever, a  long  expectation  of  life.  While  his 
earnings  for  the  next  four  or  five  years 
would  belong  to  bis  father,  he  had  reason  to 
expect  to  be  able  to  earn  thereafter,  for  a 
considerable  period,  much  more  than  the 
cost  of  his  personal  support  What  damage 
resulted  from  the  loss  of  his  earning  ca- 
pacity It  was  for  the  superior  court  to  meas- 
ure, as  best  it  could,  and  there  Is  nothing 
in  the  case  which  can  be  said,  as  matter  of 
law,  to  require  a  lower  estimate.  Broughel 
V.  Southern  New  Eng.  Telephone  Co.,  73 
Conn.  614.  620,  48  Atl.  753,  84  Am.  St  Rep. 
139.    While  no  evidence  was  offered,  from 
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tables  of  niortallty  or  otherwise,  of  the  boy's 
expectation  of  life,  none  in  a  trial  to  the 
court  was  needed,  for  Judicial  notice  could 
be  taken  of  the  probability  which  such  tables 
disclose.  17  Amer.  &  Eng.  Kncy.  of  Iaw, 
tit.  "Judicial  Notice,"  p.  900.  It  is  to  be 
presumed,  in  support  of  the  judgment,  that 
the  court  found  that  his  net  earnings  annu- 
ally after  he  would  have  come  of  age  would 
have  exceeded  the  amount  of  the  interest 
wtiich  could  probably  during  the  same  pe- 
riod be  obtained  on  $5,000;  for  otherwise  the 
judgment  would  amount  to  an  annuity, 
equiralent  to  such  earnings,  in  perpetuity. 
It  is  also  to  be  presumed  that  due  allowance 
was  made  for  the  anticipation  of  these  earn- 
ings by  force  of  a  Judgment  which  was  pay- 
able Immediately.  The  evidence,  which  has 
been  included  in  the  record  under  the  provi- 
Blons  of  Gen.  St  1902,  i  797,  discloses  no 
cause  for  correcting  the  finding,  in  any  of 
the  particalars  requested  by  the  appellant 

The  superintendent  of  the  defendant  com- 
pany, having  been  qualified  as  an  expert, 
testified  in  cliief  that  he  constructed  its  line, 
and  had  the  pole  at  the  side  of  the  draw 
nearest  to  the  point  where  the  boy  was  killed 
bolted  to  the  piling  of  the  bridge.  He  was 
then  asked  his  reason  for  doing  so,  rather 
than  for  setting  it  out  in  the  stream.  Ob- 
jection being  made,  the  reason  was  claimed 
as  tending  to  show  that  it  was  put  In  a  prop- 
er place;  bat  the  court  excluded  the  evi- 
dence. The  duty  which  the  defendant  owed. 
In  constructing  its  line,  to  regard  the  safety 
of  those  using  the  bridge  for  bathing  pur- 
poses, required  it  to  use  reasonable  care  to 
select  a  proper  location  for  this  pole.  The 
witness  should,  therefore,  have  been  allow- 
ed to  state  the  reason  which  governed  its 
action  in  that  resjtect  The  record  of  the 
evidence,  however,  shows  that  Immediate- 
ly after  this  ruling  of  the  court  the  witness 
was  asked  whether,  on  the  day  of  the  In- 
Jaiy  to  the  plaintiff's  intestate,  the  entire 
line  was  in  all  respects  properly  constructed, 
and  gave  an  affirmative  answer.  Under 
Gen.  St  1902,  S  797,  it  Is  proper  for  us  to 
examine  the  whole  record  in  disposing  of  this 
assignment  of  error,  and  the  question  and 
answer  thus  admitted  are  found  in  the  state- 
ment of  the  evidence,  though  not  in  the  spe- 
cial finding  of  the  court.  In  view  of  that 
answer,  no  substantial  harm  can  have  been 
done  by  the  exclusion  of  the  preceding  ques- 
tion. 

Tbe  same  witness,  having  testified  In  chief 
that  the  cross-arm  on  the  pole  above  describ- 
ed was  16  feet  lower  than  tliat  <»  the  pole 
standing  next  In  the  line  on  the  same  side 
of  tbe  draw,  and  that  this  was  done  to  lessen 
the  strain  on  the  former  and  the  risk  of  the 
failing  of  the  wires  in  a  high  wind,  was 
asked  on  cross-examination  as  to  what  would 
have  been  the  expense  of  putting  in  an  in- 
termediate pole  to  reduce  the  strain,  and  then 
elevating  the  wires  across  the  draw,  and 
lepUed  that  it  would  have  cost  about  $60. 
54A.-20 


The  objection  to  this  cross-examination  was 
properly  overruled.  The  defendant  was  not 
an  Insurer  of  the  safety  of  those  undertak- 
ing to  walk  up  the  truss.  It  was  not  bound 
to  guard  it  at  any  cost.  It  was  bound  to 
guard  It  within  reasonable  limits,  and  in  de- 
termining those  limits  the  expense  of  adopt- 
ing another  mode  of  stringing  the  wires  was 
a  legitimate  subject  of  consideration. 

Another  expert  was  introduced  by  the  de- 
fendant who  had  inspected  the  line  over  the 
bridge  in  1902.  The  defendant  claimed  that 
it  was  then  in  the  same  condition  as  at  the 
time  of  the  accident,  except  as  to  one  small 
section.  As  a  preliminary  to  showing  by 
him  that  "It  was  properly  constructed  as  it 
stood  in  1901,  he  was  asked  to  describe  it  as 
it  was  when  he  saw  it  except  as  to  the  par- 
ticular section  which  it  was  admitted  had 
been  changed.  The  court  excluded  this  in- 
quiry, and  did  not  exceed  the  limits  of  Its 
discretion  in  so  doing.  The  evidence  sought 
was  remote  in  character;  corroborative  at 
best;  and  the  same  object  could  have  been 
attained  by  a  hypothetical  question,  based  on 
the  testimony  of  those  witnesses  who  had  de- 
scribed the  arrangement  of  the  line  in  1901. 

There  is  no  error,  l^e  other  Judges  con- 
curred. 


BATHS  V.  SPOONBR  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  4.  1903.) 

PERPETUITIES— WILLS— REMAINDERS— CON- 
STRUCTION OF  WILL— VESTING 
OF  ESSTATE. 

1.  Where  the  question  is  whether,  acder  a  will, 
an  estate  has  Tested,  so  that  there  will  not  be  a 
violation  of  the  rule  against  perpetuities,  the  fact 
that  the  legal  estate  vested  on  the  death  of  tes- 
tator in  his  executors  is  immaterial,  since  the 
law  seeks  out  the  beneficial  estate,  and  demands 
that  it  shall  rest  within  the  prescribed  period. 

2.  The  rule  against  perpetuities  does  not  de- 
mand that  the  particular  individuals  in  whom  an 
estate  must  be  vested  shall  be  definitely  ascer- 
tainable at  testator's  death,  but  it  is  enough  if  it 
is  certain  that  they  be  definitely  ascertainable 
■within  the  period  limited  after  that  event. 

3.  Where  a  will  directed  that  the  property  of 
the  estate  be  held  in  trust  for  the  support  of  tes- 
tator's children,  and  the  maintenance  of  "any 
family"  which  either  of  them  might  have,  until 
such  time  as,  by  the  terms  of  the  will,  there 
should  be  a  division  and  distribution  of  the  es- 
tate by  the  terms  of  the  will,  the  provision  as  to 
the  families  of  the  children  being  naturally  refer- 
able to  the  education  of  their  children  during 
minority,  such  trust  coold  not  endnre  beyond  21 
yean  and  9  months  after  the  death  of  the  sur- 
vivor of  the  children,  and  could  not  violate  the 
rule  against  perijetuities. 

4.  Where  a  will  directed  that  the  property  of 
the  estate  should  be  held  in  trust  for  such  time 
as  the  trustees  should  deem  most  expedient  in  or- 
der to  secure  the  best  value  for  the  property  on  a 
sale  thereof,  and  that  after  such  sale  it  should 
be  divided,  and  a  certain  share  given  to  the 
daughter  and  her  heirs  forever,  the  bequest  and 
remainder  to  the  daughter  vested  at  the  time  of 
testator's  decease. 

6.  A  will  directed  that,  on  conversion  of  the 
real  estate  into  personalty  by  the  trustees,  it 
should  be  divided  into  certain  parts,  and  that 
each  part  should  be  held  in  trust  for  a  son,  and 
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on  the  death  of  either  of  the  sons  his  share  to 
go  to  his  children,  if  any,  or  their  legal  repre- 
sentatives, but  that,  on  the  dealJi  of  either  with- 
out children,  one  half  should  go  absolutely  to  a 
sister,  and  the  other  half  to  become  a  part  of 
the  active  trust  in  favor  of  the  other  brother. 
H»ld,  that  there  was  nothing  violating  the  rule 
against  perpetuities,  since  the  remotest  of  the 
remainders  must  vest  on  the  death  of  the  Bor- 
vivor  of  the  brothers. 

6.  Where  a  will  provided  that  the  residoaiy  es- 
tate should  be  held  in  trust  for  children  until 
such  time  as  the  trustees  should  determine  it 
could  be  sold  to  the  best  advantage,  and  remain- 
ders were  then  created,  on  an  issue  as  to  when 
the  remainders  vested  it  was  immaterial  whether 
the  bequests  in  remainder  carved  out  of  the  re- 
siduary estate  would  only  be  ascertainable  when 
the  conversion  was  fully  accomplished,  since 
the  vesting  of  an  estate  is  not  deferred  fay  such 
contingencies. 

7.  Testator's  will  provided  that  his  real  estate 
should  be  held  by  trustees  until  such  time  as  they 
should  determine  the  estate  could  be  sold  to  the 
best  advantage,  and  then  sold,  and  remainders 
to  his  children  were  created.  A  creditor  of  one 
of  the  remaindermen  sued  in  equity  to  subject 
certain  lands  to  his  execution  on  the  ground 
that  the  will  was  void  under  the  rule  against  per- 
petuities, inasmuch  as  the  conversion  of  the  real 
estate  might  not  be  completed  until  more  than 
21  years.  Beld  that,  as  to  plaintiff,  the  question 
whether  the  conversion  might  not  be  completed 
until  after  the  lives  of  the  diildren  and  the  lapse 
of  more  than  21  years  thereafter  was  inmiateri- 
al,  as  equity  would  regard  the  conversion  as 
made. 

8.  If  the  possible  postponement  beyond  the 
period  of  21  years  would  invalidate  the  provisions 
as  to  remaindermen,  inasmuch  as  their  equitable 
title  must  vest  within  that  period,  it  was  not 
their  estates,  but  the  direction  for  a  conversion, 
that  would  fail. 

Case  Ueserved  from  Superior  Court,  Pair- 
field  County;  Edwin  B.  Oager,  Judge. 

Action  tinder  Oen.  St.  1902,  i  4063,  by  Bol>- 
ert  W.  Bates,  an  execution  creditor  who  bad 
levied  on  certain  real  estate  as  that  of  de- 
fendant Charles  W.  Spooner,  against  blm  and 
others,  to  establish  and  ascertain  bis  title. 
Reserved  on  a  finding  of  the  facts  for  the 
advice  of  the  Supreme  Court  Judgment  ad- 
vised for  defendants. 

Eobert  H.  De  Forest,  for  plaintiff.  Good- 
win Stoddard  and  William  B.  Boardman,  for 
defendants  Morris  B.  Beardsler  and  Fred- 
erick Hnrd. 


BALDWIN,  J.  The  plaintiff  claims  title 
under  a  levy  of  execution  against  Charles  W. 
Spooner  on  an  undivided  third  interest  In  cer- 
tain lands  vested  In  him  as  an  heir  at  law  of 
Clapp  Spooner,  who  died  In  1899.  The  will 
of  Clapp  Spooner  purports  to  dispose  of  the 
lands  in  question,  but  the  plaintiff  Insists  that 
this  disposition  Is  void,  and  so  that  an  un- 
divided Interest  In  them  descended  as  intes- 
tate estate  to  Charles  W.  Spooner. 

The  testator,  by  a  residuary  devise,  gave 
these  lands  to  his  executors  In  trust,  to  hold 
and  manage,  paying  from  the  Income,  or  pro- 
ceeds of  sales,  to  each  of  his  three  children, 
who  were  his  sole  heirs  at  law,  "such  sums 
as  they,  my  said  trustees,  may  deem  neces- 
sary for  the  maintenance  and  support  of  my 
said  children  and  for  the  maintenance  and 


support  and  education  of  any  family  whlcb 
either  of  them  may  have  until  such  time  ajs 
by  the  terms  of  this  will  there  shall  be  a  di- 
vision of  my  estate."  He  directed  his  "ex- 
ecutors and  their  successors  in  said  trust"  to 
sell  and  convey  all  his  "real  estate  and  con- 
vert the  same  into  safe  Investments"  as  soon 
after  his  decease  as  It  could  "be  done  In  the 
exercise  of  their  best  business  Judgment." 
He  then  proceeded  as  follows:  "It  Is  my 
especial  request  that  after  a  sufficient  sum 
shall  have  been  obtained  from  my  estate  for 
a  very  comfortable  support  and  maintenance 
of  my  daughter  and  sons,  that- the  sales  of 
the  balance  of  my  property  be  not  pressed 
upon  the  market  as  It  may  take  several  years 
to  dispose  of  the  estate  advantageously. 
Therefore  I  trust  that  great  patience  and 
care  will  be  exercised  by  my  executors  in  tbe 
management  and  disposition  of  the  same.  At 
such  time  as  this  shall  have  been  fully  ac- 
complished and  my  real  estate  having  been 
entirely  sold,  my  estate  shall  be  ready  for  di- 
vision; If  my  estate  shall  then  amount  to 
the  sum  of  $300,000,  three  hundred  thousand 
dollars,  I  direct  my  said  executors  to  pay 
therefrom  to  my  niece,  Blizabeth  K.  Patter- 
son, wife  of  Robert,  of  Mlddletown,  Oonnectl- 
cnt.  If  living;  and  if  she  be  deceased  at  that 
time,  to  her  heirs  at  law,  to  be  divided  among 
them  as  If  the  same  were  her  Intestate  es- 
tate, tbe  sum  of  five  thonsand  dollars  ($5,- 
000)."  Should  his  estate  then  amount  to 
$450,000,  legacies  were  left  to  Catherine 
Towne  and  Lillian  Gay,  after  which  came 
this  provision:  "When  the  above  directions 
shall  have  been  carried  out  and  my  Indebted- 
ness shall  have  been  fully  itald  and  my  real 
estate  sold  and  converted  Into  approved  se- 
curities thai  subject  to  the  said  conditional 
legacies  to  Elizabeth  K.  Patterson,  Lillian 
Gay  and  Catherine  Towne,  I  direct  my  said 
executors  or  their  successors  In  said  trust  at 
that  time  to  divide  my  entire  estate,  as  it- 
shall  then  exist.  Into  twenty-four  equal  parts 
and  their  division  Into  these  parts,  as  well  as 
their  allotment  of  said  parts  among  my  chil- 
dren shall  be  final  and  binding  upon  all  par- 
ties In  Interest  I  then  give  and  bequeath 
ten  of  these  said  parts  to  my  daughter  Lily 
T.  Spooner,  to  her  and  her  heirs  absolutely 
and  forever.  I  give  and  bequeath  to  my  said 
executors,  or  their  successors  at  that  time, 
seven  of  said  parts.  In  trust  nevertheless,  for 
the  following  uses  and  purposes,  to  wit,  to 
take,  hold,  invest  and  reinvest  the  same  and 
pay  over  at  such  times  and  in  such  sums  as 
they  may  deem  that  circumstances  require 
such  portions  of  the  net  Income  therefrom  as 
they  may  think  best  to  or  for  the  mainte- 
nance and  support  of  my  son,  Charles  W. 
Spooner,  during  his  natural  life.  Upon  his 
decease,  should  he  leave  him  surviving  a 
child  or  children,  this  trust  shall  thereui>on 
cease,  and  the  principal  of  said  trust  fund, 
together  with  any  accumulated  Interest  there- 
on, I  give  to  such  child  or  children  absolutely 
to  be  divided  among  them  as  If  It  were  the 
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intestate  estate  of  said  Charles  W.  Spooner. 
Sbonld  my  said  son,  Gbarles  W..  upon  his 
decease  leave  no  Isatie  or  the  representatives 
of  children  deceased,  and  In  such  event, 
shonld  my  daughter,  LUy  T.,  and  my  son, 
Harry  O.,  both  be  living,  then  I  give  -one- 
half  of  principal  and  accumulated  Interest  of 
said  trust  fund  to  said  Lily  T.  absolutely: 
and  the  other  one-half  1  direct  said  trustees 
to  take,  hold  and  manage  in  the  same  man- 
ner as  is  hereinafter  in  this  will  provided  In 
the  case  of  the  trust  created  for  the  benefit 
of  the  said  Harry  O.  But  if,  In  the  event 
of  the  death  of  my  son  Oharles  W.,  without 
issue  or  the  representatives  of  children  de- 
ceased, my  daughter,  LUy  T.  should  not  be 
living,  then  I  give  at  such  time  the  one-half 
of  said  trust  fund  and  accumulated  Interest 
that  said  daughter  would  have  received,  If 
living  to  her  heirs  at  law,  to  be  divided 
among  them  as  if  it  were  her  Intestate  es- 
tate; and  If  npon  the  decease  of  my  said 
son,  Charles  W.,  without  issue  or  the  repre- 
sentatives of  children  deceased,  my  son,  Har- 
ry C,  should  not  be  living,  then  I  give  at 
such  time  the  one-half  of  said  trust  fund  and 
accumulated  interest  of  which  said  son 
would  have  received  the  Income,  If  living,  to 
his  heirs  at  law  to  be  divided  among  them  as 
if  it  were  his  Intestate  estate."  The  remain- 
ing seven  parts  were  disposed  of  in  a  precise- 
ly similar  way,  mutatis  mutandis,  in  favor  of 
his  other  son,  or  bis  next  of  kin.  At  the 
time  of  the  testator's  death,  no  child  was 
married,  and  none  of  them  have  since  mar- 
ried.* 

The  plaintiff  claims  that  the  wlU  contra- 
venes the  common-law  rule  against  perpetui- 
ties. That  the  legal  estate  vested,  upon  the 
death  of  the  testator,  In  his  executors,  is.  In 
respect  to  this  point.  Immaterial.  The  law 
searches  out  the  beneficial  estate,  and  de- 
mands that  this  shall  vest  within  a  life  or 
lives  in  t>eing  and  21  years  (or,  as  the  case 
may  be,  21  years  and  the  period  of  gestation) 
thereafter.  It  does  not  demand  that  the  par- 
tlcnlar  Individuals  In  whom  it  must  thus  be 
vested  shall  be  definitely  ascertainable  at  the 
testator's  death.  It  is  enough  if  It  is  certain 
that  they  win  be  definitely  ascertainable 
within  the  period  limited  after  that  event 
The  plaintiff  contends  that  the  will  disre- 
gards this  limitation,  and  does  not  contem- 
plate the  vesting  of  any  beneficial  interest  in 
the  corpus  of  the  residuary  estate  until  the 
executors  divide  it  into  shares  and  make  an 
allotment  of  them.  In  support  of  this  con- 
tention, he  urges,  first  that  the  trust  Inter- 
posed for  the  maintenance  of  the  three  chil- 
dren pending  the  sale  of  the  real  estate,  and 
for  the  support  and  education  of  any  family 
which  either  may  have,  may  endure  so  long 


*nils  fact  did  not  appear  upon  the  record,  bat 
«B  inquiry  by  the  court,  was  admitted  by  conn- 
•el  on  both  sides,  who  agreed  and  requested 
that  it  should  l>e  taken  into  consideration.  If 
deemed  of  any  materiality  in  the  disposition  of 
t^  eaossb 


as  to  postpone  the  vesting  of  the  remainders 
beyond  the  period  permitted,  because,  by  Its 
reference  to  their  families,  the  will  provides 
for  the  education  of  those  yet  unborn.  The 
provision  Is  naturally  referable  to  education 
of  their  children  during  minority,  and  to  be 
construed  as  thus  limited.  St  John  v.  Dann, 
86  Conn.  410,  404,  34  Ati.  110.  This  trust 
therefore,  could  under  no  drcnmstances  en- 
dure beyond  21  years  and  9  months  after  the 
death  of  the  survivor  of  the  testator's  chil- 
dren. 

It  is  next  urged  that  all  the  real  estate 
may  not  be  sold  within  a  life  or  lives  in  be- 
ing at  the  testator's  death  and  21  years  aft- 
erwards, and  that  until  all  has  been  sold  the 
remaindermen  cannot  be  ascertained.  So  far 
as  the  provision  in  remainder  for  Lily  T. 
Spooner  Is  concerned,  10  of  the  shares  into 
which  the  estate  is,  when  ready  for  distribu- 
tion, to  be  divided  by  the  executors  or  their 
successors  in  the  trust,  are  "then"  bequeath- 
ed to  her  absolutely.  To  this  disposition  the 
testator,  in  the  final  clanse  of  his  will,  thus 
refers:  "I  wish  to  place  on  record  my  rea- 
son for  giving  to  my  daughter,  Lily  T.,  a 
somewhat  larger  portion  of  my  estate  than  I 
have  herein  given  to  my  sons,  and  that  is, 
that  she  has  given  the  best  part  of  her  life 
to  my  interests  as  well  as  those  of  her  broth- 
ers. Should  either  of  my  children  or  their 
representatives  take  any  action  to  prevent 
the  probate  of  this  will  or  the  carrying  out 
of  any  of  Its  provisions,  he  shall  forfeit  all 
interest  under  this  will  and  receive  no  part 
of  my  estate."  Looking  at  the  will  as  a 
whole,  and  to  its  paramount  intent  to  pro- 
vide for  the  testator's  children,  as  the  main 
object  of  his  bounty,  it  Is  apparent  that  he 
meant  the  absolnte  bequest  In  remainder  to 
his  daughter  to  vest  in  right  at  the  time  of 
his  decease.  Famum  v.  Famum,  53  Conn. 
278,  279,  281,  2  Ati.  325,  5  AU.  682;  New- 
berry V.  Hinman,  49  Conn.  132;  Johnson  v. 
EUmond,  65  Conn.  492,  499,  33  Ati.  503.  In 
respect  to  the  contingent  remainders  expect- 
ant upon  the  termination  of  the  life  estates 
of  the  sons,  his  Intent  is  equally  apparent 
that  none  of  them  should  become  vested  ones 
until  the  decease  of  one  of  the  sons,  nor  all 
of  them  until  the  decease  of  both.  Upon  the 
first  of  these  events,  the  seven  shares  in 
which  the  son  so  dying  had  had  a  life  estate 
were  to  vest  either  (1)  in  his  children,  if  any, 
him  surviving  absolutely;  or  (2)  in  his  chil- 
dren, if  any,  him  surviving,  and  those  who 
may  then  be  the  legal  representatives  of  any 
deceased  child  of  bis,  per  stirpes,  absolutely; 
or  (8)  one-half  absolutely  to  Lily  T.  Spooner 
or  her  heirs  at  law,  and  one-half  on  an  active 
trust  for  the  life  and  benefit  of  Harry  C. 
Spooner,  with  remainder  to  his  (Harry's) 
heirs  at  law,  absolutely.  Unless,  then,  the 
delay  allowed  for  the  conversion  of  the  real- 
ty Into  personalty  can  avail  to  postpone  the 
vesting  of  these  remainders,  the  remotest  of 
them  must  become  vested  on  the  death  of 
the  survivor  of  the  two  brothers.    Should 
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the  first  to  die  leave  Burvlvlng  descendants, 
they  take,  upon  his  deatb,  an  absolute  title. 
Sbould  he  leave  none,  half  of  the  seven 
shares  goes  absolutely  to  his  sister,  if  she 
be  then  living,  and.  If  she  sbould  not  be  then 
living,  to  those  who  upon  her  decease  were 
her  heirs  at  law;  while  the  other  half,  sub- 
ject to  a  beneficial  life  estate  in  his  brother, 
goes  absolutely  to  those  who  upon  the  let- 
ter's decease  may  be  his  heirs  at  law.  It  Is 
immaterial  that  whether  the  bequests  in  re- 
mainder will  cover  the  entire  residuary  es- 
tate or  not  can  only  be  ascertained  when 
the  conversion  Is  fully  accomplished,  because 
until  then  it  will  be  uncertain  both  whether 
the  net  Income  will  suffice  for  the  support  of 
the  children  and  their  families,  and  whether 
the  conditional  legacies  are  to  be  deducted. 
The  vesting  of  an  estate  is  not  deferred  by 
contingencies  of  such  a-  nature,  which  af- 
fect only  Its  amount  or  value.  Mallory  v. 
Mallory,  72  Conn.  404,  500,  45  Atl.  164. 

It  remains  to  consider  whether  the  testa- 
tor's intent  is  to  be  defeated  on  account  of 
his  directions  as  to  the  length  of  time  dur- 
ing which  the  executors  and  their  successors 
in  the  trust  may  retain  the  title  to  the  re- 
siduary estate  for  the  purposes  of  conversion. 
In  applying  the  common-law  rule  against 
perpetuities  to  estates  in  remainder,  the  or- 
dinary rule  is  they  must  vest  within  the  pe- 
riod prescribed,  not  only  so  far  as  to  be  ca- 
pable of  alienation  and  the  subject  of  suc- 
cession by  inheritance,  uut  so  absolutely  as 
to  make  it  certain  that  the  remainderman 
will  come  Into  possession  Immediately  upon 
the  determination  of  the  preceding  estate. 
.Johnson  v.  Edmond,  65  Conn.  492,  499,  33 
\t\.  503.  A  possession,  however,  for  anoth- 
er, Is  his  possession.  The  executors  were  to 
hold  their  title,  and  to  retain  possession  for 
a  longer  time  than  that  customarily  occu- 
pied m  the  settlement  of  an  estate,  for  the 
sole  benefit  of  the  testator's  children,  and  of 
those  entitled  in  remainder.  It  is  possible 
that  all  of  his  children  may  die  before  the 
conversion  of  the  residuary  estate  into  per- 
sonalty has  been  completed,  and  so  before 
any  division  into  or  allotment  of  shares  has 
been  made.  But  had  they  survived  their  fa- 
ther only  a  day,  the  will  would  still  have 
made  a  valid  dispositiou  of  the  residuary 
estate.  The  estate  of  the  daughter  would 
have  immediately  succeeded  to  her  interest, 
namely,  to  the  10  shares  to  be  received  when- 
ever the  executors  should  be  ready  to  make 
the  allotment;  and  the  remainders  and  cross- 
remainders  in  the  other  shares  would  also 
have  then  become  vested  in  right,  the  time 
of  enjoyment  only  being  deferred.  Cropley 
V.  Cooper,  19  Wall.  167,  176,  22  L.  Ed.  109; 
.Tohues  V.  Beers,  57  Conn.  295,  303,  18  Atl. 
100.  14  Am.  St.  Rep.  101. 

It  Is  unnecessary  to  determine  whether  It 
can  be  regarded  as  possible  that  the  conver- 
sion may  not  be  completed  till  the  lapse  of 
more  than  21  years.  See  Belfleld  v.  Booth, 
63  Conn.  299,  27  AtL  585;   Brandenburg  t. 


Tbomdlke,  139  Mass.  101,  102,  28  N.  B.  573. 
If  it  be  possible,  the  result,  as  respects  the 
claim  of  the  plaintiff,  would  be  the  same, 
and  for  two  reasons:  (1)  The  will  makes  an 
equitable  conversion.  Equity— and  this  is  an 
equitable  action— regards  the  conversion,  for 
all  purposes  of  succession,  as  If  it  were  com- 
pletely effected  at  the  testator's  decease.- 
Duffleld  v.  Pike,  71  Conn.  521,  626,  42  Atl. 
641;  Underwood  v.  Curtis,  127  N.  Y.  523,  28 
N.  E.  oSo;  Henderson  v.  Henderson,  133  Pa. 
390,  19  Atl.  424,  19  Am.  St  Rep.  650.  That 
the  time  for  the  division  of  the  estate  Into 
shares  for  allotment  was  not  to  arrive  until 
the  conversion  had  been  made  in  fact  did 
not,  therefore,  defer  the  time  or  times  when 
the  right  of  any  legatee  to  benefit  by  the  allot- 
ment would  otherwise  become  a  vested  one. 
C2)  If  the  period  allowed  for  conversion  can  be 
construed  as  possibly  exceeding  the  lives  of 
the  children  and  21  years  thereafter,  and  if 
the  possible  postponement  beyond  that  pe- 
riod of  the  vesting  of  possession  In  the  re- 
maindermen, consequent  upon  that  construc- 
tion of  the  will,  would  invalidate  the  provi- 
sions in  their  favor,  then,  inasmuch  as  their 
equitable  title  must  vest  within  that  period. 
It  is  not  their  estates,  but  the  direction  for  a 
conversion,  that  would  fall.  Gray,  Re- 
straints on  the  Alienation  of  Property,  97. 

The  superior  coivt  Is  advised  that  the  trust 
provisions  in  the  will  of  Clapp  Spooner  do 
not  contravene  the  rule  of  law  against  pei- 
petulties.  Costs  will  be  taxed  In  this  court 
In  favor  of  the  defendants.  The  otber 
Judges  concurred. 


McPARLAND   v.   CONSOLIDATED   TRAC- 
TION CO. 

(Supreme  Court  of  Ppnnsylvania.     Jan.  5, 

1»03.) . 

STREET  BAILKOADS— USB  OF  TRACKS- 
EVIDENCE. 

1.  Though  a  street  car  company  has  a  supe- 
rior right  to  use  its  tracks,  it  does  not  forbid 
their  use  by  the  public  so  as  to  render  a  person 
placing  himself  or  his  horse  and  vehicle  ou  the 
tracks  for.  any  legitimate  use  of  the  street  a 
trespasser. 

2.  Plalntif[  was  unloading  a  piano  from  a 
wagon,  and  waited  for  two  street  cars  to  pass. 
and  then  backed  his  wagon  against  the  curb 
with  the  horse  standing  on  the  tracks.  He 
sent  a  man  down  the  street  to  signnl  any  car 
that  might  approach.  One  came,  without  giv- 
ing any  warning,  at  an  unusual  rate  of  speed; 
and  although  the  motorman  had  an  unobstruct- 
ed view  for  three  or  four  squares,  and  was  giv- 
en a  notice  to  stop,  be  struck  the  horse  and 
wagon,  injuring  plaintiff.  Beld,  that  a  verdict 
for  plaintiff  would  be  sustained. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;    McClung,  Judge. 

Action  by  W.  T.  McFarland  against  the 
Consolidated  Traction  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Afilrmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 
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James  C.  Gray  aud  Clarence  Burlelgb,  for 
appellaut.  L.  K.  Porter  and  S.  G.  Porter, 
for  appellee. 

MESTREZAT,  3.  This  is  an  action  to  re- 
cover damages  for  persoual  injuries  which 
the  plaintiff  alleges  he  sustained  by  reason 
of  tbe  negligence  of  the  defendant  company. 
On  the  evening  of  March  29,  1900,  the  plain- 
tiff was  engaged  with  a  one-horse  transfer 
wagon  in  removing  a  piano,  weighing  about 
1,200  pounds,  to  tbe  residence  of  Mrs.  Esch- 
allier,  167  Larimer  avenue,  Bast  End,  Pitts- 
burg. He  drove  to  the  avenue,  in  the  vicin- 
ity of  tbe  place  he  was  to  deliver  the  piano, 
and,  having  waited  for  two  street  cars  to 
pass,  he  backed  the  wagon  against  the  curb, 
its  rear  standing  at  right  angles  with  and 
against  the  curb,  with  the  horse  standing 
diagonally  across  the  street  car  track  with 
Its  bead  in  the  direction  of  Everett  street. 
With  the  assistance  of  three  other  men  the 
plaintiff  began  to  remove  the  piano  from  the 
wagon,  and  when  it  was  "half  way  off"  a 
car  of  the  defendant  company  coming  from 
tbe  east  on  an  ascending  grade  struck  the 
borse  and  shaft  and  caused  the  wagon  to 
move,  throwing  the  piano  on  the  plaintiff 
and  severely  Injuring  him.  Larimer  avenue 
is  25  feet  between  curbs,  and  there  is  an  as- 
cending grade  from  Everett  street  to  tbe 
place  of  the  collision,  a  distance  of  about  120 
feet.  There  is  a  single  car  track  on  the  ave- 
nue, 9  feet  10  inches  from  the  curb,  on  which 
tbe  defendant  company  runs  its  cars  In 
a  westerly  direction. 

On  the  trial  of  the  cause  in  the  court  be- 
low the  learned  Judge,  In  a  charge  clear  and 
adequate,  submitted  the  question  of  the  de- 
fendant's and  plaintiff's  negligence  to  the  Ju- 
ry. The  verdict  was  In  favor  of  the  plaintiff. 
and  from  the  Judgment  entered  thereon  the 
defendant  has  taken  this  appeal.  The  prin- 
cipal and  Important  error  assigned  is  that  tbe 
court  erred  in  not  affirming  the  defendant's 
point  "that  under  all  the  evidence  the  verdict 
sbonld  be  for  the  defendant." 

If  the  testimony  of  the  plaintiff  was  worthy 
of  credence,  the  Jury  was  Justified  in  finding 
tbat  the  defendant's  motorman  was  guilty 
of  negligence  which  occasioned  the  plaintiff's 
Injuries.  At  the  time  of  the  accident  It  was 
light,  and  he  had  an  unobstructed  view  of 
tbe  borse  and  wagon  for  three  or  four 
squares.  When  the  car  was  approaching  the 
place  of  collision,  and  distant  therefrom  at 
least  110  feet,  the  motorman,  who  could,  and 
presumably  did,  see  the  horse  on  the  track, 
disregarded  a  notice  to  stop  which  he  heard, 
although,  according  to  his  own  testimony,  he 
conld  have  stopped  his  car  within  30  feet. 
At  tbe  time  of  the  accident  the  car  was  run- 
ning at  twice  Its  usual  or  ordinary  speed, 
and  no  warning  of  its  approach  was  given. 
We  agree  with  the  learned  trial  Judge  that  If 
tbese  were  the  facts  "there  would  be  little 
difficulty  in  determining  that  this  was  the 
grossest  kind  of  negligence."    The  verdict 


of  the  Jury  has  established  the  facts  as  pre- 
sented by  the  plaintiff. 

In  their  printed  brief  of  argument  the 
learned  counsel  for  the  defendant  attempted 
to  show  that  the  plaintiff's  witnesses  were 
not  credible,  and  that  his  testimony  was  un- 
worthy of  belief.  We  must  remind  them  of 
what  they  well  know,  that  their  argument 
should  have  been,  and  doubtless  was,  pre- 
sented in  another  forum,  and  that  the  ver- 
dict of  tbe  Jury,  whose  province  it  was,  has 
settled  the  question  against  their  contention. 

It  is  argued  very  strenuously  that  the  plain- 
tiff was  clearly  guilty  of  contributory  negli- 
gence, and  hence  the  learned  trial  Judge 
should  have  directed  a  verdict  for  tbe  de- 
fendant company.  The  determination  of  this 
question  requires  a  brief  reference  to  the 
material  facts  as  found  by  the  Jury.  After 
the  plaintiff  arrived  in  the  avenue  near  the 
Eschalller  residence,  aud  before  he  began  to 
discharge  his  load,  he  waited  until  two  cars 
bad  passed  and  no  other  car  was  In  sight. 
He  looked  and  could  see  "as  far  as  tbe  eye 
would  carry"  in  the  direction  in  which  a  car 
must  come,  and  In  order  to  protect  his  horse 
and  wagon  from  a  possible  collision  he  sent 
a  man  in  that  direction  to  signal  any  car 
that  might  approach.  Having  taken  these 
precautions,  and  knowing  that  the  motorman 
If  running  his  car  at  the  usual  speed  could 
see  the  borse  and  stop  without  danger  of  a 
collision,  the  plaintiff  placed  the  rear  of  his 
wagon  against  and  at  right  angles  with  the 
curb,  the  horse  necessarily  on  the  car  track 
and  standing  diagonally  across  It.  The  piano, 
the  object  to  be  removed  from  the  wagon, 
was  heavy,  and  it  was  dangoous  to  under- 
take to  remove  It  by  lifting  It  over  the  side 
of  the  wagon  while  It  was  standing  parallel 
with  the  curb.  It  was  the  universal  custom, 
under  tbese  circumstances,  to  imload  pianos 
from  tbe  rear  of  tbe  wagon  as  it  stood  against 
the  curb. 

These  facts  did  not  warrant  the  court  in 
declaring  the  plaintiff  guilty  of  negligence 
and  directing  a  verdict  for  the  defendant 
company.  On  the  contrary,  they  fully  Justi- 
fied the  Jury  in  the  conclusion  that  he  had 
performed  his  duty  and  had  exercised  proper 
care  under  the  circumstances.  The  size  of 
the  piano  and  safety  in  its  removal  required 
it  to  be  unloaded  from  the  rear  end  of  tbe 
wagon.  The  position  of  the  wagon  neces- 
sarily placed  the  horse  on  the  car  tracks. 
The  plaintiff,  therefore,  had  the  right  to  oc- 
cupy the  tracks  while  unloading  the  piano, 
provided  he  did  so  with  no  unnecessary  delay, 
and  with  proper  precautions  to  prevent  a 
collision  with  an  approaching  car.  That  he 
exercised  care  while  occupying  the  track  Is 
apparent  from  all  the  facts,  especially  from 
tbe  fact  that  he  bad  the  motorman  signaled 
to  stop  at  a  point  sufilcleutly  distant  to  stop 
the  car  In  time  to  avoid  the  accident.  Had 
the  motorman  heeded  the  signal  thus  given 
him,  the  collision  would  not  have  occurred. 
Nor  was  the  plaintiff,  under  the  drcumstau- 
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ces,  regardless  of  notice  to  stop,  required  to 
anticipate  that  a  car  might  strike  his  horse, 
and  hence  to  keep  him  clear  of  the  track 
when  discharging  his  load.  It  waa  yet  light, 
and  the  motorman  had  a  clear,  unobstmc^ 
ed  view  of  the  horse  and  wagon  for  at  least 
three  or  four  squares.  The  plaintiff  had  a 
right  to  assume  that  the  motorman  would  be 
on  the  lookout  for  objects  In  front  of  him,  as 
It  was  his  duty  to  do,  and  have  his  car  un- 
der proper  control  so  that  he  could  stop  it  to 
prevent  a  coUlsion  with  a  person  or  an  object 
IHToperly  In  use  of  the  track.  Under  these 
circumstances,  the  plaintiff  was  Justified  in 
using  the  car  tracks  temporarily  without  In- 
curring the  charge  of  negligence.  A  con- 
trary view  of  the  right  of  the  plaintiff  would 
make  him  a  trespasser,  and  deny  to  the  pub- 
lic a  right  which  It  indubitably  possesses  In 
common  with  a  street  railway  company. 

A  street  car  company  has  not  the  exclu- 
sive right  to  the  use  of  a  street  on  which  It 
operates  its  road,,  nor  has  It  such  right  to  its 
own  tracks.  The  streets  of  the  muulcipall- 
tles  of  the  state  are  for  the  use  of  the  travel- 
ing public,  and  the  right  of  the  street  railway 
company  to  use  them  Is  ia  common  with  the 
public.  The  street  railway  company  and  the 
public  are  alike  liable  for  the  negligent  use 
of  the  street;  each  must  exercise  its  rights 
thereon  with  care  and  a  due  regard  for  the 
rights  of  the  other.  While,  for  reasons  which 
are  apparent,  a  street  car  company  must  have 
a  superior  right  to  use  its  tracks  in  the  opera- 
tion of  Its  road,  yet  this  does  not  forbid  their 
use  by  the  public,  but  only  requires  that  in 
their  use  the  right  of  the  public,  under  ca- 
tain  circumstances,  shall  be  subordinate  to 
that  of  the  railway  company.  By  placing 
himself  or  his  horse  and  vehicle  on  the  tracks 
of  a- street  railway  for  any  legitimate  use  of 
the  street,  the  traveler  does  not  l>ecome  a 
trespasser,  and  will  not  become  such  unless 
he  unreasonably  and  unnecessarily  obstructs 
the  company  In  the  use  of  the  tracks.  These 
principles  are  well  settled  and  have  been 
recognized  in  the  decisions  of  this  court, 
among  them  being  the  very  recent  case  of 
Fenner  v.  Wllkes-Barre,  etc..  Traction  Com- 
pany,  202  Pa.  365,  51  Ati.  1034. 

The  assignments  of  error  are  overruled,  and 
the  Judgment  Is  afOrmed, 


SPRING  et  at  t.  CITY  OF  PITTSBURa 

(Supreme  Court  of  Pennsylvania.     Jan.  S, 

1903.) 

DEDICATION— PUBLIC   SQUARB— ACCBPTANCB. 

1.  Commissioners  appointed  by  the  court  laid 
out  lands  adjacent  to  a  city  in  streets  and 
blocks,  one  of  which  was  shown  on  the  plan 
filed  as  a  imblic  square.  The  owner  thereof 
agreed  that  it  should  be  so  nsed  if  the  city 
would  accept  the  square  end  properly  care  for 
it.  For  30  years  the  city  allowed  it  to  remain 
in  the  owner's  control,  who  paid  taxes  for  a 
large  amount,  and  at  the  end  of  that  period  re- 
quested the  city  to  take  the  square  and  repay 
ner   for   the   taxM   and   street   improvement^ 


which  the  cli7  thereupon  did,  and  reimbursed 
her  for  her  expenditures.  Thereafter  she  exe- 
cuted a  deed  tG  the  city  for  the  square,  with 
the  condition  that  within  10  years  it  should 
cause  the  square  to  be  improved  as  a  public 
square.  This  condition  was  not  fulfilled.  Held, 
in  ejectment  by  the  heirs  of  the  owner,  that  the 
deed  and  conditions  therein  were  of  no  effect, 
as  the  transaction  was  completed  when  the 
dedication  waa  accepted  by  the  city. 

Appeal  from  Court  of  Common  Pleas,-  Alle- 
gheny County. 

Action  by  Mary  O'H.  Spring  and  others 
against  the  city  of  Pittsburg.  Verdict  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

Edwin  W.  Smith,  Charles  S.  Crawford, 
J.  H.  Reed,  George  B.  Shaw,  and  J.  H.  Beal, 
for  appellants.  W.  A.  Blakely  and  T.  D. 
Camaban,  for  appellee. 

POTTER,  J.  On  June  9,  1873,  Mrs.  Eliz- 
abeth F.  Denny  presented  a  petition  to  the 
common  coiucil  of  the  city  of  PlttsburK. 
In  this  petition  she  set  forth  that  the  com- 
missioners, who  were  appointed  by  the  court 
of  quarter  sessions  of  Allegheny  county,  un- 
der the  act  of  assembly  of  June  16,  1836, 
to  lay  out  and  report  a  plan  of  the  territory- 
adjacent  to  the  then  city  of  Pittsburg,  and 
known  as  the  city  district,  did,  in  their 
plan  and  report  made  to  the  court,  reserve 
out  of  her  land  a  block  of  ground  between 
Twenty-Ninth  and  .  Thirtieth  streets,  to  be 
appropriated  and  used  as  a  public  square 
under  the  name  of  "Snyder  Square."  This 
plan  and  report  were  finally  approved  on 
October  19, 1843.  Mrs.  Denny  further  states 
in  her  petition  that  she  was  satisfied,  and 
consented  at  the  time,  to  the  said  appropria- 
tion as  a  free  gift  to  her  native  city,  for  the 
use,  benefit,  and  comfort  of  Its  inhabitants, 
but  that  this  consent  was  given  on  the  con- 
dition that  the  public  square  should  be  ac- 
cepted by  the  city  and  appropriately  cared 
for  as  such.  But  for  a  period  of  some  30 
years  the  city  had  not  assumed  possession 
and  control  of  said  square,  but  had  permit- 
ted It  to  remain  in  her  possession  and  con- 
trol. During  that  period  she  had  paid  to  the 
city  In  taxes  and  for  the  cost  of  street  im- 
provements a  sum  aggregating  $14,093.45. 
She  therefore  desired  the  city  to  say  defi- 
nitely whether  or  not  it  would  accept  this 
gift  of  land  proffered  so  long  before,  and 
assume  the  obligation  of  putting  and  keep- 
ing it  in  good  shape  and  condition.  This 
petition  was  referred  to  the  committee  on 
city  property,  who  afterwards  reported  that 
at  a  conference  with  the  agent  of  Mrs.  Den- 
ny terms  were  agreed  upon  as  contained  In 
a  preamble  and  resolution,  whose  adoption 
they  recommended,  and  which  was  duly 
passed  by  both  branches  of  city  councils 
upmi  June  80,  1873.  The  preamble  recites 
the  facts  as  set  forth  in  the  petition  of  Mrs. 
Denny,  and  recognizes  her  desire  that  the 
city  take  possession  of  said  square  and  ap- 
propriate It  to  the  uses  for  which  It  was 
dedicated.    It  also  refers  to  her  deaire  to 
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be  reimbursed  for  the  payments  made  by 
ber  for  taxes  and  street  improTements  dar- 
ing tbe  period  -which  had  elapsed  since  the 
^late  of  the  original  dedication.  By  the 
4611118  of  the  resolution,  the  city  accepts  and 
Assumes  possession  of  said  Snyder  Square 
for  the  uses  and  purposes  for  which  it  was 
laid  out  and  dedicated,  and  the  controller 
Is  directed  to  Issue  a  certificate  for  a  war- 
rant in  favor  of  Elizabeth  F.  Denny  for 
the  sum  of  $14,693.46. 

The  effect  of  this  transaction  was  to  place 
the  city  and  Mrs.  Denny  in  the  same  posi- 
tion as  though  the  ground  had  been  accepted 
at  the  date  of  the  original  dedication,  and 
had  been  held  for  public  use  during  the  in- 
tervening time.  It  was  only  upon  this  basis 
that  she  could  rightfully  ask  to  be  reim- 
bursed for  the  amount  paid  out  by  her  for 
taxes  and  street  Improvements. 

It  might  well  be  held  that  this  was  all 
In  affirmance  of  the  original  intent  to  dedi- 
cate at  the  time  of  the  confirmation  of  the 
■dty  district  plan.  Certainly  if  there  had 
been  an  acceptance  at  that  time  by  the  city, 
Mrs.  Denny  would  have  been  precluded  from 
afterwards  asserting  any  right  incompatible 
with  the  purpose  of  the  dedication.  Be  that 
as  It  may,  whether  the  petition  to  councils 
In  1873  be  considered  as  a  new  dedication, 
or  almply  as  an  affirmance  of  the  prior  offer 
to  dedicate,  we  think  tliat  tbe  terms  and 
-conditions  of  the  acceptance  are  such,  and 
such  only,  as  are  set  out  in  the  resolution 
of  the  dty  councils.  The  dedication  was 
completed  when  it  was  accepted  upon  behalf 
-of  the  public  by  the  city  councils.  No  par- 
tlcalar  formality  is  required  to  constitute  a 
dedication.  Any  act  or  declaration  which 
clearly  expresses  an  intent  to  dedicate  will 
amonift  to  a  dedication  if  accepted  by  or  on 
behalf  of  the  public. 

Nearly  one  year  after  this  action  by  the 
-city  councils  ^accepting  the  dedication  and 
flMinTning  possession  Of  Snyder  Square  Mrs. 
Denny  executed  a  deed  to  the  city  of  Pitts* 
bnrg  for  the  said  square,  containing  a  con- 
dition that  within  the  period  of  10  years 
tbe  dty  should  cause  the  said  square  to  be 
iBcIosed  and  improved  as  a  public  square. 
Tbe  contention  of  the  plaintiffs  Is  that  all 
tbe  conditions  of  this  deed  are  binding  up- 
on tbe  dty,  and  by  reason  of  a  breach  of 
tbe  conditions  the  land  has  reverted  to  them. 
Tblg  deed  was  delivered  to  the  city  control- 
ler by  the  agent  of  Mrs.  Denny,  when  he 
recdved  the  money  appropriated  to  ber,  un- 
der the  terms  of  the  resolution  of  dty 
conndls.  In  reimbursement  of  the  payment 
of  taxes  and  street  Improvements.  Why  the 
deed  was  given  to  the  controller  does  not 
appear.  It  would  seem  that  it  ought  to 
bave  gone  to  the  dty  solicitor,  as  the  duty 
of  examination  and  approving  the  deed 
-would  require  technical  knowledge  of  con- 
veyanclng,  and  therefore  it  should  have  been 
performed  by  the  law  officer  of  the  city. 
But,  whether  accepted  by  the  controller  or 


by  the  city  solicitor,  the  duly  performed  In 
receiving  the  deed  would  be  purely  minis- 
terial and  administrative.  The  power  of  dty 
councils  to  accept  the  dedication  of  land  for 
public  purposes,  and  to  fix  the  conditions 
of  acceptance,  was  not  delegated  to  the  city 
controller.  Mrs.  Denny  was  bound  to  know 
this,  for  the  rule  is  well  established  that  in- 
dividuals as  well  as  courts  must  take  notice 
of  the  extent  of  the  authority  conferred  by 
law  upon  a  person  acting  in  an  official  capac- 
ity. 

The  trial  Judge  held  that  the  deed  was  of 
no  effect  In  this  case.  As  stated  by  him  in 
the  charge,  the  transaction,  in  his  view,  was 
completed  when  the  dedication  was  accepted 
by  councils.  He  further  points  out  that  nei- 
ther in  preamble  nor  resolution  is  there  any 
mention  of  these  conditions,  or  of  any  time 
at  which  they  are  to  be  performed,  and  that 
the  controller  would  have  no  power  to  bind 
the  city  or  to  accept  the  deed  with  such 
conditions.  Under  this  view,  there  was  noth- 
ing left  in  the  case  to  support  the  claim  of 
the  plaintiffs  that  the  title  had  reverted  to 
them.  It  does  not  follow,  however,  that  the 
city  has  any  right  to  disregard  the  purposes 
for.  which  this  land  was  dedicated  to  public 
use.  If  the  authorities  are  derelict  in  the 
performance  of  their  duty  in  this  respect, 
there  are  appropriate  remedies  which  may 
be  followed.  It  is  enough  for  the  purposes 
of  this  case  to  say  that  the  conclusion  reach- 
ed by  the  court  below  was  right 

The  specifications  of  error  are  overruled, 
and  the  Judgment  is  now  affirmed. 


HEBRON  V.  OITT  OP  PITTSBUBQ. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

MUNICIPAL    CORPORATIONS— NBOLIQENOa- 

LIVB  WIRE-NOTICE  TO  CITY-CON- 

TRIBDTORT  NBQUOKNCB. 

1.  Ill  an  action  to  recover  for  injuries  sng- 
talned  by  a  boy  from  contact  with  a  live  tele- 
phone wire  used  in  the  police  service  of  a  dty, 
and  which  had  fallen  and  had  become  charged 
from  a  feed  wire  of  the  electric  railway,  the 
case  is  for  tbe  Inry  where  the  break  was 
known  to  the  poUce  within  an  hour  after  it 
occurred,  and  it  was  also  known  that  the  wire 
was  In  close  proximity  to  other  wires  carrying 
dangerous   currents   of  electricity. 

2.  In  an  action  for  injuries  received  by  con- 
tact with  a  live  telephone  wire  used  by  the 
police  department,  evidence  of  the  ordinance 
and  of  rules  of  the  police  department  as  to  the 
Inspection  of  wires  owned  by  the  city  is  admis- 
sible. 

3.  Where  a  father,  after  leaving  his  home  to 
go  to  work,  saw  a  telephone  wire  on  the  pave- 
ment, and  avoided  It,  it  is  a  question  for  the 
jury,  in  an  action  for  injuries  to  his  son,  who 
passed  the  same  place  on  his  way  to  school 
shortly  after,  whether  the  father  was  guilty  of 
rontributory  negligence  in  not  warning  the  bod 
of  the  danger  of  contact  with  it 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;    Brown,  Judge. 

Action  by  Vincent  Horon  and  Hugh  Her- 
ron  against  tbe  dty  of  Plttsburc    Judgment 
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for  plalutlffB,  and  defendant  appeals.     Af- 
:}rmed. 

Plaintiff  was  Injured  by  coming  In  contact 
with  a 'police  call  wire  which  had  broken  and 
fallen  to  the  street  The  call  wire  was  of 
itself  harmless,  but  after  falling  It  became 
charged  with  a  heavy  current  of  electricity 
from  a  feed  wire  of  an  electric  railway.  It 
appeared  that  about  8  o'clocic  on  the  morning 
of  the  accident  the  father  of  the  plaintiff  on 
his  way  to  work  saw  the  wire  and  carefully 
avoided  it.  He  did  not  return  to  bis  home, 
which  was  a  short  way  off,  to  warn  his  son. 
The  boy  was  Injured  in  the  afternoon  on  his 
return  from  school.  There  was  evidence 
that  the  police  officials  knew  of  the  break 
in  the  wire  within  an  hour  after  it  occurred. 
The  court  admitted,  under  objection  and  ex- 
ception, an  ordinance  of  the  city  and  rules 
of  the  police  department  relating  to  the  in- 
spection and  use  of  the  city  wires. 

The  court  charged  in  part  as  follows: 

"While  the  call  wire  was  harmless  In  Itself, 
yet  by  its  proximate  relations  to  highly  or 
heavily  charged  wires  about  It,  or  in  close 
proximity  to  it.  It  might,  by  contact  with 
such  wires,  become  a  source  of  great  dan- 
g&.  Against  such  danger  the  city  was  bound 
to  guard  by  a  high  degree  of  care.  This  is 
the  rule  of  care,  clearly  stated,  by  the  Su- 
preme Court  in  Fitzgerald  v.  Edison  Electric 
Illuminating  Company,  200  Pa.  640  [50  Atl. 
161,  86  Am.  St  Rep.  732].  Mr.  Justice 
Mitchell,  delivering  the  opinion,  says:  'Wire 
charged  with  an  electric  current  may  be  harm- 
less, or  they  may  be  in  the  highest  degree 
dangerous.  The  difference  in  this  respect  is 
not  apparent  to  the  ordinary  observation,  and 
the  public,  therefore,  wUle  presumed  to 
know  that  danger  may  t>e  present,  are  not 
bound  to  know  its  degree  in  any  particular 
case.  The  company,  however  (in  this  case 
the  city),  which  uses  such  a  dangerous  agent, 
is  bound  not  only  to  know  the  extent  of  the 
danger,  but  to  use  the  very  highest  degree 
of  care  practicable  to  avoid  injury  to  every 
one  who  may  be  lawfully  In  proximity  to  its 
wires,  and  liable  to  come,  accidentally  or  oth- 
erwise, In  contact  with  them.  The  duty  is 
not  only  to  make  the  wire  safe,  but  to  keep 
it  so  by  constant  oversight  and  repair.  The 
case,  in  this  aspect,  is  analogous  to  an  action 
against  a  municipal  corporation  for  an  injury 
from  a  defective  highway.  The  plaintiff  is 
not  bound  to  show  direct  and  express  notice 
of  the  defect  (to  the  city  In  this  case),  but 
may  show  that  it  has  existed  for  such  a 
period  that  it  ought  to  have  been  known  to 
the  authorities  (in  this  case  the  city  of  Pitts- 
burg).' 

"This  raises  a  question  for  the  jury,  viz., 
as  to  whether  the  city,  by  the  exercise  of 
proper  care,  under  all  circumstances,  ought 
to  have  known  of  this  highly  dangerous  con- 
dition upon  the  pavement  If  It  ought  to 
have  known;  If  there  was  such  a  reasonable 
time,  or,  rather,  if  such  a  reasonable  time 
elapsed,  within  which  the  city,  by  the  exer- 


cise of  proper  care,  under  the  circumstances, 
would  have  discovered,  or  ought  to  have  dis- 
covered, its  dangerous  condition  on  the  high- 
way—then the  city  was  guilty  of  want  of 
care,  and  is  responsible  for  the  damages,  at 
least  to  the  little  boy,  and  perhaps  to  the 
father;   but  that  la  further  along. 

"Not  only  was  it  the  duty  of  the  city  to 
exercise  a  high  degree  of  care  in  the  situa- 
tion, by  ordinance  (and  entirely  outside  of 
the  ordinance  that  same  duty  remained),  but 
In  the  exercise  of  that  care  it  hhd  methods 
and  means,  and  it  was  bound  to  secure  the 
reasonable  method  and  means  by  wbidi  the 
proper  inspection  could  be  made.  It  bad  in- 
spectors, or  it  was  within  the  power  of  the 
city  to  have  inspectors,  to  make  proper  In- 
spection at  proi>er  times,  having  due  regard 
to  the  locality  and  situation.  That  is,  if  a 
dangerous  condition  might  arise  in  a  section 
of  the  town  that  was  very  slightly  populated, 
where  perhaps  few  passengers  would  go  by 
during  the  day,  a  less  degree  of  care,  in  a 
sense  as  to  time  perhaps,  would  be  required 
there  than  in  a  populous  center,  where  it 
might  be  that  miilmen  or  other  persons  in 
large  numbers  frequentiy  passed  (as  in  this 
case)  a  point  of  danger." 

Defendant  presented  these  points: 

"(1)  That  under  the  pleadings  and  evidence 
in  this  case  the  verdict  should  be  for  the 
defendant.  Answer.  Refused.  It  is  for  the 
Jury  to  say  whether  It  is  or  not 

"Notice  to  a  police  or  lineman  employed 
by  the  city  of  Pittsburg  that  a  telephone  wire 
is  down  upon  the  street  of  the  city  of  Pitts- 
burg is  not  notice  to  the  city.  Answer.  Re- 
fused, under  the  evidence  and  testimony  In 
this  case. 

"Before  the  jury  can  find  the  defgidant 
guilty  of  negligence,  it  must  be  satisftd  by 
the  weight  of  the  evidence  tliat  its  negligence 
was  the  proximate  cause  of  the  Injury.  An- 
swer. Affirmed,  and  the  proximate  cause  of 
the  injury,  as  we  Instruct  you,  would  be  tbe 
failure  of  tbe  dty,  after  the*lap8e  of  a  rea- 
sonable time,  to  remedy  that  which  It  was 
its  duty  to  remedy  In  order  to  prevent  injury 
to  persons  passing  along  the  sidewalk." 

Verdict  and  Judgment  for  Vincent  Herron 
for  |0,364,  and  for  Hugh  Herron  for  $864. 

W.  A.  Blakeley  and  Thomas  D.  Camahan, 
for  appellant  Joseph  Howley  and  W.  A. 
Hudson,  for  appellee. 

MITCHELL,  J.  It  Is  the  duty  of  all  par- 
ties using  a  highly  dangerous  agent  to  use 
care  commensurate  with  the  danger.  In  order 
to  prevent  injury  to  persons  or  property  ex- 
posed to  its  Influence.  Fitzgerald  y.  Edison 
Electric  Illuminating  Co.,  200  Pa.  540,  50  AU. 
161,  8G  Am.  St  Rep.  732.  Cities  are  not  ex- 
cepted from  the  rule,  and  the  fact  that  the 
agent  is  used  or  supervised  under  the  police 
power  does  not  excuse  negligence  in  such 
use.  Mooney  v.  Luzerne  Borough,  186  Pa. 
161.  40  AtL  311,  40  L.  R.  A.  811.  The  coses 
deciding  that  municipal  corporations  are  not 
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Ualde  for  eiron  of  Jndgment  or  discretion 
rest  on  entirely  different  principles. 

The  wire  in  tills  case  was  a  police  call 
wire,  and  broke  as  early  as  8  o'clock  in  the 
morning.  The  fact  of  the  break  was  known 
to  the  police  officials  presumably  at  or  near 
that  time,  and  according  to  the  evidence  cer- 
tainly as  early  as  9  o'clock.  The  wire  was 
very  lightly  charged,  and  not  In  itself  dan- 
gerous, bnt  It  was  a  naked  wire,  and  strung 
on  poles  in  close  proximity  to  other  wires, 
some  of  which  carried  strong  and  dangerous 
currents  of  electricity.  The  fact  of  the 
break,  therefore,  was  notice  that  it  might  be- 
come dangerous,  and  imposed  the  duty  of 
examination.  Whether  that  duty  was  prop- 
erly met  under  all  the  circumstances,  the 
lapse  of  time,  the  condition  and  population 
of  the  neighborhood,  the  urgen<iy  of  the  pos- 
sible danger,  eta,  was  a  question  for  the 
Jury. 

The  evidence  as  to  the  ordinance,  police 
r^rnlatlons,  etc.,  though  not  Important,  was 
not  incompetent  It  merely  tended  to  make 
more  clear  and  definite  the  responsibility  for 
due  care  which  existed  outside  of  them. 

The  father  saw  the  wire  on  the  pavement 
as  he  went  to  work  in  the  morning,  and 
knew  that  his  son  would  shortly  pass  the 
same  place  on  his  way  to  schooL  He  testi- 
fied that  he  avoided  stepping  on  the  wire, 
thongh  he  did  not  know  whether  it  was  dan- 
gerous or  not.  This  was  the  act  of  a  prudent 
man.  Whether  he  ought  further  to  have  re- 
turned, to  his  bouse,  which  .  was  close  at 
band,  to  warn  his  son,  was  not  so  clear  a 
doty  that  the  court  could  declare  it  as  a  mat- 
ter of  law.  It  was  a  question  of  reasonable 
pmdence  or  contributory  negligence  which 
was  properly  left  to  the  Jury. 

Judgment  atUrmed. 


In  re  MORROWS  BSTATBJ.     (No.  1) 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 

1903.) 

WILL-EXKCTJTION— VALIDITY— ALTERATION. 

1.  All  of  the  granting  part  of  a  will  wag  on 
a  page  with  a  blank  space  of  two  lines  at  the 
foot  of  the  page.  On  the  reverse  side  was 
written  the  usaal  attestation  clause,  followed 
by  lie  words,  "Witness  my  hand  and  seal," 
and  by  the  signature  of  the  testator.  Beld,  that 
it  was  fully  executed. 

2.  Where  an  alteration  was  in  the  handwrit- 
ing  of  tile  scrivener,  and  the  testatrix  subse- 
qnently  republished  the  will  by  a  codicil,  and 
the  aubacrioinK  witness  testified  that  the  alter- 
ation was  made  at  the  suggestion  of  the  testa- 
trix before  execution,  the  will  is  valid. 

Appeal  from  Orphans'  Ck>urt,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Nancy  A. 
Morrow.  Vtom  a  decree  dismissing  the  ap- 
peal from  the  register  of  wills,  Frank  Lewis 
Bridge  appeals.    Affirmed. 

The  tdUoyrlug  la  the  opinion  of  the  court 
bciow: 

There  are  two  qaestions  Involved  in  this  ap- 
peal:   (1)  Whether  the  fact  of  the  presence  of 


a  blank  space  of  two  lines  at  the  foot  of  the 
first  page  of  the  paper  propounded  renders 
It  Inoperative  as  a  will;  and  (2)  whether  there 
has  been  sufficient  proof  of  execution— es- 
peclnlly  in  view  of  an  erasure  appearing  on 
the  face  of  the  original  will.  The  facts  are 
these: 

"The  paper  propounded  consists  of  one 
sheet  of  foolscap,  on  the  obverse  and  reverse 
sides  of  which  are  written  a  will  dated  1891 
and  a  codicil  dated  1900.  The  will  begins  at 
the  top  of  tbe  obverse  page,  %  Mrs.  Nancy 
A.  Morrow,  •  *  •  do  make  this  my  last 
win  and  testament  in  the  manner  following, 
*  *  *'  and  continues  In  consecutive  para- 
graphs to  within  two  lines  of  tbe  bottom, 
where  there  is  a  blank  without  signature; 
but  at  the  top  of  the  reverse  page  there  is  an 
attestation  clause,  which  begins  thus:  'Sign- 
ed, sealed  and  declared  by  the  above-named 
Nancy  A.  Morrow  as  her  last  will  and  testa- 
ment; •  •  •'  and  following  this  is  the 
signature  "Nancy  A.  Morrow,'  and  'Witnesses, 
America  W.  Wallace  and  I.  N.  Forney.'  Miss 
Wallace  testified  that  the  will  was,  at  the  re- 
quest of  Mrs.  Morrow,  written  by  Mr.  Forney, 
and  each  paragraph  read  to  her  as  written, 
and  again  read  as  a  whole,  before  it  was 
signed,  and  that  Mrs.  Morrow  signed  in  their 
presence;  and  that  they  signed  as  witnesses 
at  her  request,  and  in  her  presence,  on  the 
day  of  the  will's  date.  Mr.  Forney,  the 
scrivener  and  other  witness,  is  dead,  but  his 
signature  was  proved  by  ample  testimony. 
There  also  appears  in  the  face  of  the  will 
an  erasure,  and  the  word  'Pennsylvania' 
written  over  It  Miss  Wallace  said  the  word 
'Allegheny'  was  erased  and  'Pennsylvania' 
written  at  the  instance  of  Mr^  Morrow,  be- 
fore execution,  so  that  the  name  of  a  lega- 
tee should  read,  'The  Reformed  Episcopal 
Church  of  Pennsylvania,'  and  Prof.  Farrar 
testified  that  the  paper  was  in  this  condition 
when  the  codicil  was  signed.  The  evidence 
leaves  no  room  for  doubt  and  the  court  ac- 
cordingly finds,  ttiat  the  paper  as  now  pro- 
pounded was  'signed,  sealed,  and  declared  by 
tbe  above-named  Nancy  A.  Morrow,  as  her 
last  win  and  testament'  The  codicil  follows 
on  tbe  same  page  testator's  signature,  and 
runs  over  on  the  next  page.  Its  execution  Is 
admitted.  Mrs.  Morrow  died  December  21, 
1900. 

"The  paper  propounded  here  bears  on  Its 
face  in  form  and  contents  the  evidence  of 
Its  own  integrity.  It  is  written  on  the  same 
leaf,  and  in  such  manner  as  would  commonly 
be  understood  as  consecutive.  It  begins  with 
a  declaration  of  purpose,  which  raises  a  pre- 
sumption of  Intended  compliance  with  statu- 
tory requirements  In  the  making  of  wills,  and 
therefore  that  disposltory  and  attestation 
clauses  and  signature  at  the  end  would  fol- 
low. The  testatrix  declares  that  'I,  Mrs. 
Nancy  A.  Morrow,  •  •  •  do  make  this 
my  last  will  and  testament  In  the  manner 
following,'  and  then  in  fact  follow  dispositive 
clauses  on  the  same  page.     The  absence  of 
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attestation  clause  and  slgnattire  at  tbe  foot 
of  the  page  naturally  leads  to  Inquiry  as 
to  the  completion  of  ber  purpose,  and  this 
Is  found  on  tbe  reverse  side  of  the  leaf. 
The  facts  that  an  attestation  clause  and 
signature  were  written  on  the  same  leaf  as 
the  declaratory  and  dlsposltory  portion  of 
tbe  will;  that  they  were  written  at  the  top 
of  the  reverse  page,  and  purport  to  have 
been  'signed,  sealed,  and  declared  by  the 
above-named  Nancy  A.  Morrow  as  her  last 
will  and  testament,'  leave  no  room  for  doubt 
that  they  had  reference  to,  and  were  the 
completion  of,  the  will  begun  on  the  ob- 
verse page  of  the  leaf.  The  above-named 
Nancy  A.  Morrow'  can  only  be  that  Nancy 
A.  Morrow  whose  ndme  appears  in  the  be- 
ginning, and  whose  signature  follows  the 
attestation  clause  as  testatrix.  Identity  of 
name  implies  identity  of  person.  The  at- 
testation clause  Is  in  the  position  In  which 
the  majority  of  persons  would  expect  to  find 
it,  and  would  be  vain  and  useless  without 
this  antecedent.  Who  that  writes  or  reads 
a  letter  does  not  involuntarily  turn  over 
leaf  after  leaf,  seeking  the  continuation,  un- 
til he  comes  to  tbe  signature?  How  many 
are  there  who,  from  force  of  habit,  or  pru- 
dence, or  economy,  or  necessity,  have  writ- 
ten wills  on  both  sides  of  a  leaf  of  foolscap, 
and  how  many  titles  have  passed,  without  a 
thought  of  Invalidity?  After  all,  It  is  the  com- 
mon understanding  and  practice  which  must 
determine  questions  of  this  kind.  There 
have  been  hundreds  of  wills  written  in  cir- 
cumstances of  necessity  beyond  professional 
aid,  and  in  which  the  application  of  technical 
rules  would  produce  hardships  not  to  be 
endured. 

"While  leaving  a  blank  at  the  foot  of  the 
first  page  was  Imprudent,  in  that  It  afForded 
an  opportunity  for  fraudulent  practice,  It  cer- 
tainly would  not  of  itself  invalidate  the  will. 
'The  general  principle,'  said  Mr.  Justice 
Clark  in  Baker's  App.,  107  Pa.  381,  62  Am. 
Rep.  478,  'has  been  clearly  established  that 
a  will  is  to  be  read  in  such  order  of  pages  or 
paragraphs  as  the  testator  manifestly  intend- 
ed, and  the  coherence  and  adaptation  of  the 
facts  clearly  require.  In  writing  a  will  upon 
pages  of  foolscap  paper,  a  testator  may  or 
may  not  conform  to  the  order  of  the  con- 
secutive pages  of  the  folio.  There  is  no  law 
which  binds  him  In  this  respect  He  may 
t>egln  upon  the  fourth  page  and  conclude 
upon  the  first,  or  he  may  commence  on  the 
first,  continue  upon  the  third,  and  conclude 
upon  the  second;  but  in  whatever  order  of 
pages  it  may  be  vnrltten  however,  It  is  to  be 
read  •  •  •  according  to  the  internal 
sense,  tbe  coherence  or  adaptation  of  parts.' 
It  was  accordingly  held  In  Olnder  t.  Far- 
num,  10  Pa.  98,  that  where  a  will  Is  written 
on  several  sheets  of  paper  fastened  together 
with  a  string,  proof  by  two  witnesses  of  the 
signature  of  tbe  testator  at  the  end  thereof 
is  sufficient.  So,  in  WlkofTs  App.,  15  Pa. 
281,  C>3  Am.  Dec.  G97,  it  was  held  that  a  vrlll 


vn-itten  on  distinct  pieces  of  paper.  In  whose 
arrangement  there  was  even  some  confusion. 
Is  good  if  they  are  connected  by  their  inter- 
nal sense.  So,  where  the  name  of  the  legatee 
was  written,  not  in  the  body  of  a  codicil,  but 
vras  indorsed  on  the  envelope  in  which  the 
codicil  had  been  placed,  the  two  together  con- 
stitute a  valid  will.  Foaselman  v.  Elder,  98 
Pa.  159.  Bo  where,  as  here,  the  whole  of  the 
disposing  portion  of  a  will  was  written  on 
the  first  page  of  a  double  sheet  of  foolscap, 
the  second  and  third  pages  were  blank,  and 
the  attestation  clause  with  the  signatures  of 
the  testator  and  witnesses  were  on  the  fourth 
page,  it  was  held  there  was  a  good  execu- 
tion. In  re  Goods  of  Fuller,  L.  B.  Probate 
(1892)  877.  'An  Instrument  is  signed  at  the 
end,'  said  Mr.  Justice  Leonard  in  In  re  Gil- 
man,  88  Barbour,  364,  'when  nothing  Into'- 
venes  between  the  instrument  and  the  sub- 
scription. Who  shall  undertake  Judicially  to 
say  that  the  subscription  shall  be  one-eighth 
of  an  Inch,  half  an  inch,  two  Inches,  or  ten 
Inches  from  the  last  line  of  the  instrument? 
The  distance  from  the  last  line  has  not  been 
fixed  by  statute.  Tbe  place  named  by  the 
statute  is  the  end.'  The  result  of  the  au- 
thorities Is  summed  up  by  Underhill  on  Wills, 
{  186,  by  the  statement  that  the  interposition 
of  a  blank  space  between  the  dlsposltory  por- 
tion of  the  will  and  the  testator's  slgnatore 
is  never  material.  Tbe  test  of  integrity  of 
the  will  is,  to  use  Mr.  Justice  Clark's  phrase, 
the  Internal  sense';  and  as  has  been  shown, 
there  is  enough  on  the  face  of  this  will  to 
stand  the  test 

"2.  It  was  said  in  Wlkoff's  App.,  anpra, 
and  repeated  in  Linnard's  App.,  93  Pa.  813,  S9 
Am.  Rep.  753,  that  interlineations  made  In 
testatrix's  handwriting  are  presumed  to  have 
been  made  at  or  before  the  time  which  the 
will  was  prepared  for  the  final  act  Liber- 
ality of  construction  In  this  respect  Is  shown 
in  the  extension  of  the  presumption  to  Inter- 
lineations in  pencil  In  the  later  case  of  Tom- 
llnson's  Est,  133  Pa.  245,  19  Atl.  482,  19  Am. 
St  Rep.  637,  and  there  is  Just  as  much  rea- 
son for  its  application  where  the  whole  body 
of  the  will  Is  in  the  scrivener's  handwriting. 
It  was  probably  for  this  reason  that  the  scrive- 
ner's testimony  was  admitted  without  ques- 
tion in  Baker's  App.  This  testatrix  having 
herself  trusted  the  scrivener  to  write  her 
win.  It  would  be  strange,  Indeed,  if  those 
claiming  under  ber  could  discredit  her  Judg- 
ment, and  shift  the  burden  of  proof  on  pro- 
ponents by  mere  assumption.  This  presump- 
tion Is  strengthened,  if  not  made  conclusive, 
by  the  republication  of  the  will  long  after  the 
scrivener's  death;  for,  being  In  the  scrive- 
ner's handwriting,  the  will  must  have  been  in 
the  condition  which  It  now  is,  with  the  era- 
sure and  superscription  appearing  on  Its  face, 
when  the  republication  took  place,  and  there- 
fore with  testatrix's  knowledge  and  ap- 
probation. The  presumption  was  further 
strengthened  by  the  direct  testimony  of  Pro- 
fessor Farrar  that  the  will  was  in  the  same 
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condition  when  the  codicil  was  made  as  It  Is 
now  in  respect  of  erasnre  and  the  snperscrip- 
tlon.  It  was  nrged  in  liinnard's  App.,  su- 
pra, that  as  a  matter  of  fact  the  alteration 
there  was  not  made  before  the  original  pa- 
per was  signed;  but  the  court  said  that  It 
did  not  follow  from  this  that  they  were  not 
made  before  the  last  or  some  of  the  preced- 
ing codicils  were  executed.  'Indeed,  the  fair 
inference  from  the  paper  Itself,'  said  Mr.  Jus- 
tice Sterrett  'would  seem  to  be  that  they 
were  made  before  the  second  codlcU.  As  has 
already  been  observed,  the  clause  stricken 
out  of  the  first  codicil,  before  it  was  com- 
pleted, refers  to  the  canceled  legacy  In  the 
second  item  of  the  original  will,  so  that  it 
may  be  fairly  inferred  that  this  was  done 
before  the  testatrix  signed  what  now  stands 
as  the  first  codicil;  and  it  is  quite  probable 
that  the  alterations  in  the  original  paper 
were  all  made  at  the  same  time.  But,  how- 
CTcr  that  may  be,  the  presumption  Is  that 
she  made  them  before  she  affixed  her  name 
to  the  last  codlciL  Her  signature  to  that, 
having  been  duly  proved,  should,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  regard- 
ed as  her  final  act'  But,  in  addition  to  all 
this,  the  testimony  of  the  surviving  witness 
leaves  no  room  for  doubt  that  the  erasure 
and  superscription  thereon  were  made  at 
Mrs.  Morrow's  snggestloUf  before  execution. 

"3.  The  suggestion  of  defective  proof  of 
execution  is  also  without  merit  The  surviv- 
ing witness  explained  very  fully  and  intelli- 
gently the  drcumstances  attending  the  exe- 
cution, and  this,  with  a  clear  proof  of  the 
handwriting  of  the  deceased  witness,  filled  the 
statutory  requirement.  If  more  be  required, 
it  may  be  found  in  the  admission  of  the  exe- 
cution of  the  codicil,  which  amounted  to  a 
republication  of  the  original  wilL 

"It  follows:  (1)  That  the  blank  space  In 
question  is  Immaterial  in  this  contest;  (2) 
that  on  presumption  and  direct  proof  the 
erasure  was  made  before  execution  of  the 
will;  (8)  that  proof  of  execution  was  In 
compliance  with  the  statutory  requirement; 
and  (4)  that  consequently  the  appeal  from 
probate  must  be  dismissed." 

Argued  before  MITCHELL,  DBAN,  FBLL, 
BBOWK,  MBSTRBZAT,  and  POTTER,  JJ. 

Morton  Hunter,  W.  A.  Hudson,  and  Joseph 
Howley,  for  appellant  Frank  W.  Smith, 
James  S.  Young,  and  William  H.  Dodds,  for 
appeUee. 

PER  CURIAM.  The  decree  is  affirmed  on 
the  opinion  of  the  court  below. 


WILLIAMS  y.   CLARK. 

(Supreme  Court  of  Pennsylvania.    Jan.  15, 

1903.) 

DtJURT   TO   SERVANT— QUBSTION   FOR  JTHIT^ 

ORDERS  OF  MASTER. 

Lin  an  action  by  an  employ^  for  personal 

iojories  it  appeared  that  while  tearini;  dowu  a 

funace  he  was  injured  by  a  plats  falling  upon 


him;  that  Just  prior  to  the  aeddent  plaintiff 
suggested  to  his  employer  that  the  plate  should 
be  taken  down  before  he  picked  the  brick  out 
of  the  furnace,  but  defendant  told  him  that  he 
was  looking  after  the  plates,  and  that  they 
were  all  rignt  Defendant's  attention  waa  call- 
ed to  the  danger  by  other  perBons.  The  work 
in  which  plaintiff  wag  engaged  had  no  connec- 
tion with  the  fall  of  the  plate.  i7el<i,  that  the 
question  of  plaintifiCs  contrHratory  negligence 
and  defeudant's  negligence  was  for  the  jury. 

2.  In  an  action  by  a  servant  for  personal  in- 
juries, if  the  evidence  shows  that  the  master 
gave  positive  orders  to  go  on  with  the  work 
under  perilous  drcumstances,  to  which  the 
servant  had  called  the  master's  attention,  the 
latter  may  recover  for  injuries  received  if  the 
work  was  not  inevitably  dangerous. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  W.  D.  Williams,  administrator 
of  Jolin  Reese,  deceased,  against  Frank  Clark. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  DBAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

C.  a  Did^ey,  George  Shlras,  3d,  and  W.  K. 
Shiras,  for  appellant  F.  C.  McOinr,  L.  P. 
Stone,  and  John  Marron,  (or  appellee. 

MESTREZAT,  J.  This  case  was  here  in 
1900  (198  Pa.  312,  47  Atl.  994)  on  an  appeal 
by  the  plaintiff  from  a  judgment  of  nonsuit 
granted  by  the  court  below  on  the  ground 
that  the  plaintiff's  negligence  contributed  to 
his  injuries.  We  then  examined  the  testi- 
mony very  carefully,  and  concluded  that  the 
plaintiff's  alleged  negligence  was  a  question 
for  the  jury,  and  not  for  the  court  The 
judgment  was  reversed,  and  a  new  venire 
awarded.  The  case  has  again  been  tried, 
and,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff,  the  defendant  has  appealed. 
The  appellant  now  contends  that  the  court 
below  "undertook  itseif  to  declare  what  con- 
stituted negligence  on  the  part  of  the  de- 
fendant," and  withdrew  that  question  from 
the  jury.  It  Is  further  claimed  that  the 
court  committed  error  in  the  answers  to  ap- 
pellant's requests  for  instruction. 

An  examination  of  the  charge  clearly  re- 
futes the  allegation  that  the  learned  trial 
judge  usurped  the  functions  of  the  jury  in 
determining  the  facts  of  the  case,  or  in  de- 
claring what  constituted  negligence  on  the 
part  of  the  defendant  After  referring  brief- 
ly to  some  of  the  undisputed  facts,  the  court 
In  the  beginning  of  his  charges  said:  "The 
question,  in  the  first  place,  is  whether  or  not 
the  defendant  is  liable,  under  the  testimony 
in  the  case,  for  that  accident;  and.  If  so, 
whether  or  not  the  plaintiff  himself,  by  rea- 
son of  bis  careless  work,  or  undertaking 
work  in  a  dangerous  position,  so  manifestly 
dangerous  as  to  be  apparent  to  him,  is  pre- 
cluded, notwithstanding  there  was  negligence 
on  the  part  of  the  defendant,  by  what  we 
call  'contributory  negligence,'  ftem  recover- 
ing In  this  case."    Again,  the  court  says: 

T  X.  Bm  Master  and  Servant,  voL  U,  Osnt.  Dig.  | 
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"With  reference  to  tlie  question  of  fact  In 
the  oase,  yon  will  have  to  determine  It  as 
yon  are  satlsfled  the  weight  of  the  testimony 
may  be."  The  excerpts  from  the  charge  com- 
plained of  In  the  asslgrnments,  read  In  con- 
nection with  these  and  other  similar  expres- 
sions In  the  charge,  show  that  the  learned 
judge  submitted  to  the  jury  the  question  of 
the  defendant's  negligence  as  well  as  the 
plaintUTs  contributory  negligence. 

We  think  the  defendant's  negligence  Is  ap- 
parent from  the  testimony,  and  that  It  must 
have  been  so  regarded  on  the  trial  of  the 
case.  The  principal  question  for  the  deter- 
mination of  the  Jury  was  the  alleged  negli- 
gence of  the  plaintiff.  When  the  case  was 
here  on  the  former  appeal,  and  the  control- 
ling question  was  the  plaintiff's  negligence, 
it  was  said:  "We  think  the  facts  In  this  case 
bring  it  within  the  well-recognized  rules  laid 
down  In  the  text-boolu  and  In  our  own  deci- 
slona  The  true  rule  in  this  as  in  all  other 
cases  is  that,  if  the  master  gives  the  servant 
to  understand  that  he  does  not  consider  the 
risk  one  which  a  prudent  person  should  re- 
fuse to  undertake,  the  servant  has  a  right  to 
rely  upon  his  master's  judgment,  unless  hia 
own  Is  so  clearly  opposed  thereto  that  in 
fact  he  does  not  rely  upon  his  master's  opin- 
ion. A  servant  is  not  called  upon  to  set  up 
his  own  unaided  Judgment  against  that  of 
his  superiors,  and  he  may  rely  upon  their  ad- 
vice, and  still  more  upon  their  orders,  not- 
withstanding many  misgivings  of  his  own. 
The  servant's  dependent  and  inferior  position 
is  to  be  taken  into  consideration;  and,  if  the 
master  gives  him  positive  orders  to  go  on 
with  the  work  under  perilous  drcumstances, 
the  servant  may  recover  for  an  injury  thus 
Incurred,  if  the  work  was  not  Inevitably  and 
imminently  dangerous."  The  rule  thus  an- 
nounced was  adopted  and  followed  by  the 
court  below  on  the  trial  now  being  reviewed. 
Under  this  view  of  the  law  the  trial  Judge 
submitted  to  the  Jury  to  determine  from  the 
testimony  the  negligence  of  the  plaintiff. 

There  was  no  error  in  the  answers  to  de- 
fendant's points.  Favorable  answers  would 
have  withdrawn  the  case  or  the  determina- 
tion of  some  of  the  facts  from  the  Jury.  We 
gave  this  case  careful  consideration  when  It 
was  here  before  on  substantially  the  same 
testimony  on  part  of  the  plaintiff,  and  held, 
against  the  defendant's  contention,  that  the 
plaintiff's  negligence  was  for  the  Jury.  In 
this  appeal  we  are  asked  practically  to  re- 
view and  reconsider  our  former  decision,  and 
to  hold  that  the  court  below  erred  in  not  al- 
lowing the  defendant's  first  point  that,  "un- 
der all  the  evidence,  the  plaintiff  is  not  en- 
titled to  recover."  Notwithstanding  the  able 
argument  of  the  appellant's  counsel,  we  are 
not  convinced  of  our  error,  nor  of  the  neces- 
sity of  a  further  discussion  of  the  questions 
raised  here  and  determined  on  the  former  ap- 
peal. 

The  first  assignment  alleges  error  In  ad- 
mitting In  evidence  on  the  present  trial  the 


deposition  of  Dr.  Brooks  read  on  tbe  former 
trial  of  the  case.  As  this  assignment  is  hi 
plain  violation  of  a  rule  of  this  court,  we 
cannot  consider  It. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


In  re  PITTSBURG  WAGON  WORKS' 
ESTATBi. 

Appeal  of  KOUNTZ. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1803.) 

JOINT-STOCK  ASSOCIATION-PSRSONALITT 
— KXBCUTION. 

1.  An  unincorporated  joint-stock  association 
was  organized  to  buy  real  estate,  the  title  to 
which  was  held  in  trust  for  the  association. 
The  interest  of  each  member  was  to  be  deter- 
mined by  the  number  of  shares  which  he  held, 
which  he  couid  sell  only  by  transferring  on  th« 
books  of  the  company.  H«ld,  that  the  leai  es- 
tate of  the  association  was  personal  property, 
and  the  interest  of  a  member  could  not  he  sold 
under  an  execution  as  real  estate. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  Pittsburg  Wagon 
Works'  Estate.  From  a  decree  dismissing 
exceptions  to  auditor's  report,  W.  J.  Eouutz 
appeals.    Affirmed, 

Argued  before  MITCHELL,  DEAX, 
FELL,  BROWN,  MESTKEZAT,  and  POT- 
TER, JJ. 

D.  F.  Patterson  and  J.  Charles  Dickon,  for 
appellant    William  A.  8ipe,  for  appellee. 

MESTKEZAT,  J.  The  very  full,  clear, 
and  able  report  of  the  learned  auditor,  la 
which  he  considers  all  the  questions  involv- 
ed In  this  controversy,  relieves  us  of  any- 
extended  discussion  of  the  case.  W.  J. 
Kountz  and  some  other  stockholders  of  "the 
Pittsburg  Wagon  Works,"  a  corporation  en- 
gaged in  the  manufacture  of  wagons  and 
agricultural  implements,  formed  themselves 
into  an  association  with  a  capital  stock  of 
130,000,  for  the  purpose  of  purchasing  a 
claim  against  the  corporation  amounting  to 
$37,500  In  mortgage  held  by  John  R.  Mc- 
Cune  et  al.  On  October  30,  1883,  the  asso- 
clation  adopted  by-laws,  the  first  section  of 
which  provides  that  "this  company  shall  t>e 
called  the  'Pittsburg  Wagon  Worlu  Associa- 
tion.* The  capital  stock  shall  consist  of 
$30,650,  and  shall  be  divided  Into  613  shares 
of  the  par  value  of  150.00  each."  The  b.v- 
hiws  further  provide  that  "the  legal  right 
to  all  property  of  this  company  shall  be  held 
by  one  person,"  and  that  the  title  shall  be 
for  the  time  being  tn  his  own  proper  name, 
with  the  addition  thereto  of  "trustee  of  the 
Pittsburg  Wagon  Works  Association,"  In 
trust  for  the  use,  benefit,  and  behoof  of  the 
company.  A  two-thirds  vote  of  the  shares 
of  the  stockholders  is  necessary  to  authorize 
the  trustee  to  sell,  assign,  transfer,  or  In- 
cumber the  proper^.    Section  3  further  pro- 
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Tides  as  follows:  "The  stock  shares  and  in- 
terest of  and  in  this  company  shall  be  as- 
signable and  transferable  by  the  holder 
thereof  in  person  or  by  attorney  only  on 
the  books  of  this  company,  which  books 
the  secretary  shall  cause  to  be  kept,  showing 
the  names  of  stockholders  and  the  respective 
amount  of  stock  held  by  each— In  the  pres- 
ence of  the  president  or  secretary— and  up- 
on such  transfer  the  assignee  of  such  share 
or  shares,  shall  thereby  as  to  such  share 
cr  shares  succeed  and  become  subject  to  all 
the  rights  and  obligations  of  an  original 
party  thereto." 

The  association  purchased  the  mortgage 
against  the  real  estate  of  the  Pittsburg 
Wagon  Works,  and  by  proceedings  thereon 
sold  the  same  at  sheriff's  sale  in  March, 
1880,  the  association  becoming  the  purchaser, 
and  the  title  being  taken  in  the  name  of  the 
trustee.  By  virtue  of  an  execution  at  No. 
207,  December  term,  1883,  issued  on  a  judg- 
ment against  W.  3.  Kountz,  bis  interest  in 
said  real  estate  was  sold  on  November  30, 
1883,  and  Penlnah  W.  Kountz,  the  appel- 
lant's testator,  became  the  purchaser.  It  is 
claimed  that  the  mortgaged  premises  were 
held  by  the  association  as  real  estate,  and 
that  W.  J.  Kountz's  interest  therein  passed 
to  Mrs.  Kountz  by  virtue  of  the  levy  and 
sale  on  the  execution.  The  appellant  there- 
tore  contends  that  be  is  entitled  to  the  In- 
terest of  W.  J.  Kountz  In  the  association, 
being  230  shares  of  the  capital  stock  there- 
of, and  to  that  extent  to  participate  in  the 
proceeds  of  this  real  estate  sold  by  the  trus- 
tee under  the  Price  act. 

The  learned  auditor  and  court  below  cor- 
rectly held  that  the  interest  of  W.  J.  Kountz 
was  personalty,  and  not  real  estate,  and  that 
the  levy  on  the  execution  created  no  lien 
on  the  real  estate  held  by  the  association, 
and  that  the  sale  by  the  sheriff  vested  no 
interest  in  the  real  estate  In  Mrs.  Kountz. 
The  association  was  formed  for  the  purpose 
of  purchasing  the  mortgage  against  the  Pltts- 
bnrg  Wagon  Works.  Having  secured  the 
mortgage,  the  association  was  compelled  to 
enforce  the  payment  of  it  by  a  sale  and  pur- 
chase of  the  real  estate.  The  by-laws  adopt- 
ed October  30,  1883,  fixed  the  character  of 
the  real  estate  held  by  the  association.  As^ 
we  have  seen,  they  require  the  title  of  the' 
association's  property  to  be  In  the  name  of 
the  trustee,  and  not  in  the  names  of  the  in- 
<iividual  members.  The  Interest  of  any 
member  la  determined  by  the  number  of 
shares  be  holds  in  the  capital  stock  of  the 
company.  He  could  only  dispose  of  his  in- 
terest by  transferring  on  the  books  of  the 
company,  in  the  presence  of  the  president 
or  secretary,  his  shares  of  stock  to  the  pur^ 
chaser,  who  should  "thereby  as  to  such  share 
or  shares  succeed  and  become  subject  to  all 
tbe  rights  and  obligations  of  an  original 
party  thereto."  Such  was  the  nature  and 
ebaracter  of  the  interest  of  W.  J.  Kountz  in 
tbe  Pittsburg  Wagon  Works  Association  In 


November,  1883,  and  it  Is  clear  that  it  was 
not  subject  to  levy  and  sale  as  real  estate. 

The  auditor  and  court  below  awarded  the 
Spiking  and  Chadwick  interests  (65  shares) 
in  the  association  to  the  appellant,  but  he 
complains  in  his  first  assignment  that  the 
auditor  erred  in  finding  "that  it  has  not 
been  shown  by  clear  and  satisfactory  evi- 
dence that  Mrs.  Penlnah  W.  Kountz  had, 
at  tbe  time  of  the  purchase  from  W.  D. 
Spiking,  or  at  the  time  of  the  purchase 
from  Joseph  Chadwick,  •  •  •  a  sepa- 
rate estate  out  of  which  she  made  said  pur- 
chases, or  any  of  them."  This  finding  be- 
comes immaterial  in  view  of  the  fact  that 
we  have  this  day  quashed  tbe  appeal  at  No. 
183,  October  term,  1902,  which  assailed  the 
correctness  of  the  auditor  in  holding  that 
appellant  was  entitled  to  these  interests  in 
the  association. 

We  have  held  that  Mrs.  Kountz  took  no 
title  to  W.  J.  Kountz's  interest  in  the  real 
estate  of  the  association  or  in  the  associa- 
tion Itself  by  virtue  of  the  sheriff's  sale,  and 
It  follows  that  she  has  no  standing  to  con- 
test the  right  to  said  interest  in  the  associa- 
tion of  John  Phillips,  trustee  of  the  Man- 
chester Savings  Bank,  to  whom  it  was 
awarded  by  the  auditor.  She,  having  no 
right  to  the  Interest,  is  not  in  a  position  to 
question  the  disposition  of  it  by  the  auditor, 
and  hence  the  sixth  assignment  of  error ' 
cannot  be  sustained. 

Under  the  testimony  in  the  case,  we  are 
not  convinced  that  there  was  error  In  allow- 
ing the  credits  claimed  by  the  accountant 
for  commission  and  for  professional  serv- 
ices. The  interest  which  has  accrued  on  the 
fund  for  distribution  should  be  distributed 
in  proportion  to  the  shares  in  the  assocln- 
tlon  held  by  the  respective  cl.almants. 

The  assignments  are  overruled,  and  the 
decree  Is  affirmed. 


ENRIGHT  et  al.   v.  PITTSBURG  JUNC- 
TION R.  CO. 
(Supreme  Court  of  Peunsylvanla.     J^n.  5, 
1903.) 

INJDRT  TO  CHILD— NEOLIOBNCH  OP  PARENT- 
TRIAL— MISCONDUCT  OF  PARTIES— CON- 
TRADICTORY  STATEMENTS. 

1.  A  father  is  not  ^ilty  of  contribntory  neg- 
ligence in  allowing  his  son,  11  years  old,  to  po 
on  the  street  alone  on  Sunday,  and  to  stroll 
iilong  railroad  tracks  a  block  and  a  half  from 
his  home. 

2.  Where"  the  evidence  in  an  action  against  a 
riiilroad  company  for  personal  injuries  showed 
that  an  agent  of  the  railway  had  paid  certain 
moneys  to  boys,  who  were  the  only  witnesses 
of  the  accident,  and  that  counsel  for  plaintiff 
was  prevented  from  speaking  to  the  boys  in 
court  by  defendant's  agent,  and  tbe  agent  tes- 
tified that  tbe  money  was  given  to  the  boya' 
for  car  fares  and  luncheons,  the  court  properly 
!r-ft  It  to  the  jury  to  determine  whether  the 
pnyments  were  legitimate,  or  made  for  the  pur- 
liose  of  affecting  the  evidence  of  the  boys. 

IT  1.  Sm  Neglisenca,  vol.  tT,  Cant.  Dit.  S!  1S2,  US, 
VU. 
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3.  Where  a  boy's  testimony  as  to  an  acd- 
dent  ill  wiiich  he  receiyed  the  personal  injnries 
saed  for  was  different  from  his  statements  in 
the  hospital  at  a  time  when  one  leg  had  been 
amputated,  and  the  other  was  badly  lacerated, 
and  his  head  was  cut  open,  it  was  not  error  to 
instract  that,  if  he  was  suffering  sndh  pain  at 
the  time  of  the  statements  as  not  to  know 
what  be  was  talicing  about,  sncb  fact  should 
be  considered  by  the  jury  in  determining  the 
question  of  his  credibility. 

Appeal  from  Court  of  Common  Pleas,  At 
legheny  County;    Kvans,  Judg& 

Action  by  Patricli:  Enright  and  Joseph  Bn- 
rigbt  against  the  Pittsburg  Junction  Railroad 
Company.  Judgment  for  plalntitTs,  and  de- 
fendant appeals.     Affirmed. 

The  plaintiff,  a  boy  about  11  years  old. 
was  injured  on  the  afternoon  of  Sunday, 
September  5, 1897,  while  on  a  moving  freight 
^ar.  The  conflicting  testimony  as  to  the  cir- 
"umstances  of  the  accident  is  stated  in  the 
charge  as  follows: 

■^fae  plaintiff,  Joseph  Enright,  with  two 
Other  boys,  McCarthy  and  Reardon,  on  the 
day  of  this  accident  boarded  a  train  of  the 
Baltimore  &  Ohio  Railroad  Company  which 
was  being  transported  across  on  the  tracks 
of  this  defendant  company,  for  the  purpose 
of  going  over  to  Scbenley  Park;  and.  In  get- 
ting off  the  train  while  it  was  in  motion,  this 
plaintiff  was  injured. 

"The  Important  question  for  you  to  deter- 
mine, first,  is  the  circumstances  surrounding 
the  injury— how  he  came  to  get  off  the  train. 
If  he  got  off  the  train  of  his  own  motion, 
then  he  Is  not  entitled  to  recover.  He  al- 
leges, however,  that  be  did  not  Intend  to  get 
off  the  train,  but  that  a  brakeman  on  the 
train  flourished  hia  brake  stick  and  yelled  at 
him  to  get  off,  and,  through  fear  of  the 
brakeman,  he  Jumped  off  the  train  and  was 
Injured.  Now,  that  will  be  the  first  question 
of  fact  which  will  present  Itself  to  you  to 
determine;  and  It  is  for  you  to  determine, 
under  the  evidence  in  this  case,  whether  it 
was  through  fear  of  Injury  to  him  by  the 
brakeman,  or  the  railroad  detective  whom  the 
brakeman  had  called,  as  he  said,  that  caused 
the  boy  to  Jump  off  while  the  train  was  in 
motion,  or  whether  he  got  off  of  his  own  ac- 
cord. Tou  have  heard  the  testimony  on  that 
subject,  and,  so  far  as  the  direct  evidence 
as  to  the  fact  Is  concerned,  the  boy's  testi- 
mony Is  uncorroborated.  He  testifies  to  that 
state  of  facts  himself,  and  he  Is  not  cor- 
roborated directly  by  any  other  witness.  He 
Is  contradicted  directly  by  the  two  boys  that 
were  on  with  him,  who  testify  that  they 
heard  no  brakeman,  and  saw  no  brakeman 
swing  a  stick.  From  the  testimony  of  the 
plaintiff,  it  is  hardly  conceivable  that  this 
could  have  happened,  and  the  other  two  boys 
not  Imow  It  If  I  understand  his  testimony 
correctly,  the  three  were  on  the  car  when 
the  brakeman  commenced  to  hollo.  He  says, 
'He  holloed  at  us.'  I  infer  from  that  that 
he  means  that  the  three  were  on  the  car 
when   the   brakeman   commenced    holloing; 


and  If  that  be  tme,  and  he  heard  It  when 
they  were  all  sitting  together,  it  is  not  con- 
ceivable that  the  others  did  not  .hear  it  or 
see  It  Therefore  there  does  not  appear  to 
be  any  way  of  reconciling  the  testimony  of 
these  three  boys.  Either  this  plaintiff  is  tell- 
ing ua  what  is  not  true,  or  the  other  two  are 
telling  what  is  not  true.  At  least  that  is 
the  way  it  looks  to  the  court;  and  It  Is  for 
you  to  determine  which  of  these  two  stories 
is  the  correct  one,  because,  as  I  stated  t}e- 
fore,  the  plalntifrs  case  hinges  on  the  fact 
of  whether  this  brakeman  called  out  to  him, 
or  not  It  is  for  you  to  pass  upon  the  cred- 
ibility of  these  witnesses.  The  plaintiff  Jo- 
seph Enright  is  an  Interested  witness,  of 
course,  because  upon  bis  testimony  will  de- 
pend his  recovery  in  this  case.  You  pass 
upon  the  credibility  of  the  other  two  wit- 
nesses, and,  In  doing  so,  you  take  Into  con- 
sideration the  testimony  which  has  been  of- 
fered In  evidence  to  affect  their  credibility. 
One  of  them— I  think  it  is  Reardon,  the  larger 
of  the  two  boys— has  been  contradicted  by 
three  witnesses.  Of  course,  those  three  wit- 
nesses are  the  plaintiff  Joseph  Enright  and 
the  father  and  mother  of  the  plaintiff- la 
fact  both  plaintiffs  and  the  mother;  all  in- 
terested. They  have  contradicted  him  direct- 
ly as  to  assertions  which  be  made  very  sooa 
after  this  accident— within,  I  suppose,  two  or 
three  months  after  this  accident  happened— 
that  the  brakeman  did  frighten  him  off  the 
car.    Tou  take  that  into  consideration. 

"Another  matter  has  come  into  the  case, 
which  you  have  a  right  to  consider,  as  af- 
fecting the  credibility  of  these  two  boys,  and 
that  is  the  fact  that  an  agent  for  the  de- 
fendant company  paid  them  money  at  dif- 
ferent times  pending  the  trial  of  this  case. 
You  have  heard  his  explanation  of  that;  and 
while  ordinarily  it  is  a  highly  Improper  mat- 
ter to  pay  a  witness  money.  It  is  not  improp- 
er, under  certain  circumstances,  If  the  serv- 
ices of  the  witness  are  wanted,  to  pay  his 
ordinary  expenses.  To  Illustrate  what  I 
mean:  The  testimony  of  the  agent  of  the  de- 
fendant company  was  that  the  counsel  of  the 
defendant  company  wanted  these  two  boys 
in  his  office  to  make  an  affidavit  They  had 
a  right,  of  course,  to  demand  their  expenses 
to  and  from  the  office,  and  it  was  legitimate 
'for  him  to  pay  It  If  that  and  similar  pur- 
poses is  all  that  this  money  was  paid  for. 
then  that  was  a  perfectly  legitimate  trans- 
action. But  that  is  for  you  to  determine. 
You  take  the  fact  Into  consideration  that 
these  boys  were  paid  money  at  different 
times  .pending  the  trial  of  this  case;  and. 
taking  the  evidence,  you  will  determine 
whether  it  was  a  legitimate  payment  or 
whether  it  was  a  payment  for  the  purpose 
of  influencing  their  testimony  In  this  case. 
If  it  was  for  the  latter,  of  course,  It  would 
affect  theU:  credibility.  Of  course,  if  yoa 
believe  that  they  were  telling  the  tritb,  then, 
no  matter  how  impnqter  the  peyment  might 
have  been,  it  should  not  affect  the  verdict  In 
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thifl  case.  Ton  only  consider  that  to  affect 
tbeir  credibility— as  to  whether  that  was  paid 
for  the  purpose  of  influencing  them,  and  did 
Influence  them.  In  their  testimony  here. 

"The  plaintiff  Joeeph  Bnrlght  Is  further 
contradicted  by  the  testimony  of  Bobinson 
aa  to  an  Interview  that  be  had  with  him  a 
few  days  after  the  accident,  and  by  Mr. 
HoweUs,  the  superintendent  of  the  West 
Penn  Hospital  Now,  it  Is  alleged  that  at 
that  time  (a  few  days  after  the  accident)  the 
boy  was  suffering  pain;  and  you  take  that 
into  consideration,  not,  as  suggested  by  coun- 
sel for  plaintiffs,  because  It  was  an  outrage— 
a  hard-hearted  .act  on  the  part  of  the  agent— 
because  It  does  not  matter  how  haid-hearted 
the  agent  might  have  been.  That  cannot  af- 
fect the  truth.  But  yon  talie  Into  considera- 
tion the  time  following  the  accident— as  to 
whether  the  boy  was  In  mental  condition,  or 
not,  to  tell  it  at  that  time.  If  he  was,  then, 
no  matter  how  hard-hearted  It  might  have 
been  on  the  part  of  the  defendant's  agent. 
If  he  was  In  condition  to  tell  the  truth,  and 
knew  what  he  was  saying,  then  the  evidence 
of  Bobinson  goes  to  affect  his  credibility. 
If  be  was  suffering  such  pain  at  that  time 
as  to  not  know  what  he  was  talking  about, 
or  as  to  affect  his  knowledge  of  the  subject, 
then  you  take  that  Into  consideration,  as  to 
whether  this  interview  does  affect  his  credi- 
bility, or  not,  and  to  what  extent  All  these 
flilngs  you  consider,  gentlemen.  In  determin- 
ing the  question  as  to  which  of  these  two 
stories  you  believe,  because  as  I  liave  said— 
and  I  am  stlU  of  that  opinion— you  have  to 
find  tiMt  either  this  plaintiff,  Joseph  Enright, 
is  telling  the  truth,  and  that  the  other  two 
boys  are  willfully  telling  a  falsehood,  or  else 
that  he  is  telling  a  falsehood,  and  the  other 
boys  are  telling  the  truth. 

"When  you  come  to  consider  the  case  of 
this  father,  yon  have  one  other  matter  to  con- 
aider  bef  idea  the  question  as  to  whether  this 
accident  was  occasioned  by  the  employes  of 
tbls  defendant  company,  and  that  is  as  to 
whether  the  parents  of  this  child  were  negli- 
gent in  permitting  him  to  run  Into  places  of 
danger  such  as  testlfled  to  in  this  case.  If 
yon  believe  that  they  did  not  take  proper 
care  of  him,  and  allowed  him  to  run  as  he 
pleased,  and  get  into  places  of  danger,  then 
tbe  father  cannot  recover.  To  Illustrate 
trliat  I  mean:  If  this  boy  had  been  of  ma- 
ture years,  be  conid  not  recover  In  this  case, 
becaoae  it  would  be  contributory  negligence 
on  his  part  to  get  upon  a  train  such  as  this 
was,  even  If  the  train  was  standing  still,  and 
ntndi  more  so  If  the  train  was  moving.  In 
bis  own  case.  It  Is  only  because  be  was  a 
boy  that  he  Is  entitled  to  recover.  Now,  it 
is  the  duty  of  the  parents  to  take  proper  care' 
of  their  children,  and  use  all  reasonable  dili- 
gence to  see  that  they  do  not  get  Into  places 
of  danger.  This  boy  had  been,  I  think  he 
said,  two  hours  and  a  half,  playing  down 
near  the  tracks  of  this  railroad.  If  you  think 
that  that  was  proper  care  for  a  parent  to  ex- 


ercise over  a  child  of  this  age,  then,  if  you 
believe  the  accident  happened  as  narrated  by 
the  boy,  the  father  would  be  entitled  to  re- 
cover. If  you  believe  that  this  was  not  prop- 
er care  to  exercise  by  a  parent  over  a  child, 
then  he  would  be  guilty  of  contributory  neg- 
ligence, and  would  not  be  entitled  to  recov- 
er." 

Argued  before  MITOHBIZi,  DBAN,  FBLL, 
BBOWN,  MESTBEZAT,  and  POTTEB,  JJ. 

.Tohns  McCleave,  for  appellant.  1.  8.  Fer- 
guson, B.  G.  Ferguson,  Horace  3.  Miller,  and 
T.  T.  Donehoo,  for  appellees. 

BBOWN,  J.  When  this  case  was  here  be- 
fore (198  Pa.  166,  47  Ati.  038,  63  L.  B.  A. 
330,  82  Am.  St.  Bep.  795),  on  appeal  from  the 
refusal  to  take  off  a  compulsory  nonsuit,  we 
held.  In  reversing  the  court  below,  that  under 
the  facts  proven  the  defendant  company  was 
negligent.  On  this  appeal  the  right  of  Joseph 
Enright,  the  minor,  to  recover,  Is  not  ques- 
tioned. If  his  testimony  is  to  be  believed;  bnt 
we  are  asked  to  reverse  the  judgment  in  fa- 
vor of  the  father  on  the  ground  of  his  con- 
tributory negligence,  and  to  send  the  case 
back  for  another  trial  on  the  boy's  claim  for 
alleged  errors  in  the  charge  of  the  trial  Judge. 

The  contribntory  negligence  of  the  father, 
which  appellant  Insists  is  a  bar  to  his  right 
to  recover,  Is  his  carelessness  in  allowing  his 
boy  to  be  out  on  the  street  alone,  and  to  stroll 
away  from  home,  a  square  and  a  half,  with 
yonng  companions,  down  along  the  railroad 
tracks,  where  they  jumped  on  a  moving  train, 
and  the  boy  was  hurt  In  getting  off.  He 
was  10  years  and  6  or  8  months  old  on  the 
day  of  the  accident,  which  we  Judicially  no- 
tice was  Sunday.  It  was  a  day  of  rest,  in 
the  late  summer  or  very  early  fall,  when  the 
temptation  to  be  out  of  doors  is  great  Witb 
all  ordinary  business  suspended,  and  the  dan- 
gers Incident  to  children  on  the  street  g^reatly 
diminished,  the  solicitude  of  the  most  anxious 
tiarents  for  the  welfare  of  their  little  ones, 
longing  to  be  out  would  be  naturally  relaxed 
on  tbe  Sabbath,  and  wbat  might  be  negli- 
gence by  them  on  any  other  day  of  the  week 
might  not  be  on  this.  But  without  regard  to 
the  day,  ought  the  court  below  to  have  de- 
clared the  father  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law?  The  boy  was 
not  a  little,  prattling  child,  of  so  tender  years 
tbat  his  very  presence  on  the  street  away 
from  home,  unattended  by  any  one,  was  In 
itself  evidence  of  the  carelessness  and  neglect 
of  his  parents.  He  was  nearly  11  years  old 
—soon  to  reach  the  age  of  discretion.  Many 
no  older  than  he  earn  their  own  living,  and 
help  to  support  needy  or  helpless  parents. 
In  the  healthful  development  of  children, 
thousands  of  the  age  of  this  boy  are  dally 
seen  on  the  streets  of  towns  and  cities, 
squares  away  from  home  and  unattended, 
without  a  thought  In  the  mind  of  the  passer^ 
by  that  their  parents  are  negligent;  and  even 
If,  as  here,  they  do  stroll  or  wander  Into 
places  of  danger,  and  are  hurt  In  their  search 
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for  amasement,  the  law  could  not  declare  the 
parents  careless  withoat  offending  its  own 
humanltf.  What  was  said  under  the  facts 
in  Pblladelphla  &  Reading '  Railroad  Co.  t. 
Long,  75  Pa.  257,  may  be  aptly  repealed 
here:  "The  doctrine  which  imputes  negli- 
gence to  a  parent  in  such  a  case  is  repulsive 
to  our  natural  Instincts,  and  repugnant  to  the 
condition  of  that  class  of  persons  who  have 
to  maintain  life  by  daily  toil."  In  his  charge 
to  the  jury,  the  learned '  trial  Judge  said: 
"Now,  it  is  the  duty  of  parents  to  take  prop- 
er care  of  their  children,  and  use  all  reason- 
able diligence  to  see  that  they  do  not  get  into 
plac^es  of  danger;"  and  he  submitted  it  to 
them  to  determine  whether,  under  the  facts 
In  the  case,  the  father  had  been  negligent. 
To  more  than  this  the  appellant  was  not  en- 
titled. 

The  second  assignment  relates  to  what  the 
court  said  in  its  charge  about  money  that 
had  been  paid  by  an  agent  of  the  defendant 
company  to  the  two  boys  who  were  on  the 
car  with  Enright  McCarthy— one  of  them — 
testified  that  the  agent  had  called  to  see 
him  and  given  him  money  three  or  four 
times,  and  that  it  had  been  given  to  him 
voluntarily,  as  he  had  not  aslied  for  it  The 
other  boy— Reardon— said  the  agent  had 
given  him  money  two  or  three  times.  In 
explanation,  the  agent  testified:  "I  gave 
them  fifty  or  sixty  cents,  and  may  be  sev- 
enty-five cents  or  a  dollar  (I  forget  the 
amounts),  to  come  into  town  to  see  the  at- 
torney once,  and  attend  the  trial  once,  and 
to  get  them  their  dinners.  Once  they  came 
in  to  make  an  affidavit  to  their  two  state- 
ments. I  gave  them  money  for  'their  fare, 
and  also  gave  them  money  for  their  din- 
ners. I  also  paid  their  fare  and  paid  for 
their  dinners.  This  money  was  for  that. 
They  were  poor,  they  said,  and  did  not  have 
anything.  That  Is  the  reason  the  money 
was  given."  These  two  boys  were  sub- 
poenaed by  the  plaintiff,  as  well  as  by  the 
defendant,  at  the  first  trial.  When  they 
came  into  court  they  were  in  charge  of  Rob- 
inson, the  agent  who  had  paid  them  the 
money;  and  Reardon  testified  that,  when  the 
attorneys  for  the  plaintiff  tried  to  speak  to 
them,  they  were  ordered  not  to  do  so  by 
the  agent  who  had  them  in  charge.  Robin- 
son admits  this  in  his  testimony.  On  the 
second  trial,  when  counsel  for  the  plaintiff 
attempted  to  speak  to  them  in  court,  he  was 
stopped  by  the  railroad  detective,  and  not 
allowed  to  have  any  communication  with 
them.  Counsel  for  the  appellee  admits  that 
he  commented  on  these  matters  in  his  ad- 
dress to  the  Jury,  and  it  was  not  improper 
for  him  to  do  so,  for  the  Jury  could  hare 
fairly  concluded  that  the  payments  were 
made  for  a  purpose  which  was  effected.  In 
commenting  upon  this  feature  of  the  case, 
the  court  left  It  to  them  to  determine  wheth- 


er the  payments  had  been  legitimately  made, 
or  for  the  purpose  of  influencing  the  testi- 
mony of  the  boys.  The  portion  of  the  charge 
objected  to  is:  "Another  matter  has  come 
into  the  case,  which  you  have  a  right  to  con- 
sider, as  affecting  the  credibility  of  these 
two  boys,  and  that  Is  the  fact  that  an  agent 
for  the  defendant  company  paid  them  mon- 
ey at  different  times  pending  the  trial  of 
this  case.  Tou  have  heard  his  explanation 
of  that;  and,  while  ordinarily  it  is  a  high- 
ly improper  matter  to  pay  a  witness  mon- 
ey, it  is  not  improper,  under  certain  circum- 
stances, if  the  services  of  the  witness  are 
wanted,  to  pay  his  ordinary  expenses.-  To 
illustrate  what  1  mean:  The  testimony  of 
the  agent  of  the  defendant  company  was  that 
the  counsel  of  the  defendant  company  want- 
ed these  two  boys  in  his  office  to  make  an 
affidavit.  They  had  a  right,  of  course,  to 
demand  their  expenses  to  and  from  the 
office,  and  it  was  legitimate  for  him  to  pay 
it.  If  that  and  similar  purposes  is  all  that 
this  money  was  paid  for,  then  that  was  a 
perfectly  legitimate  transaction.  But  that 
is  for  you  to  determine  You  take  the  fact 
into  consideration  that  these  boys  were  paid 
money  at  different  times  pending  the  trial 
of  this  case;  and,  taking  the  evidence,  yon 
will  determine  whether  it  was  a  legitimate 
payment,  or  whether  it  was  a  payment  for 
the  purpose  of  influencing  their  testimony 
in  this  case.  If  it  was  for  the  latter,  of 
course  It  would  affect  their  credibility."  In 
this  there  was  no  error. 

The  statement  of  the  occurrence  given  by 
the  injured  boy,  when  in  the  hospital,  to 
Robinson,  the  agent  already  referred  t«>,  dif- 
fered very  materially,  according  to  that  wit- 
ness and  Howell,  the  superintendent  of  the 
institution,  from  Ills  testimony  on  the  trial. 
When  he  was  interviewed  in  the  hospital, 
on  the  second  day  after  the  accident,  as 
nearly  as  Robinson  cotdd  fix  the  date,  he 
was  lying  on  a  cot,  covered  up.  One  leg 
had  been  amputated,  the  other  was  badly 
lacerated,  his  bead  was  cut  open,  and  It  is 
safe  to  assume  he  was  in  great  suffering. 
Under  these  conditions,  the  representative 
of  the  company  called  upon  this  boy  to  learn 
from  him  his  version  of  the  accident  Older 
heads  might  not  have  been  able  to  remem- 
ber, and  no  Just  complaint  can  be  made  of 
that  portion  of  the  charge  in  which,  after 
directing  attention  to  the  inconsistent  state- 
ments alleged  to  have  been  made  by  the  boy. 
the  Jury  were  told:  "If  he  was  suffering 
such  pain  at  that  time  as  to  not  know  what 
he  was  talking  about,  or  as  to  affect  his 
knowledge  of  the  subject,  then  you  take  that 
into  consideration,  as  to  whether  this  inter- 
view does  affect  bis  credibility,  or  not,  and 
to  what  extent." 

The  assignments  are  dismissed  and  the 
Judgments  are  affirmed. 
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HVANS  T.   LINCOLN   CO. 

(Supreme  Conrt  of  PennsylTania.     Jan.  B, 

1903.) 

RBNT—AhDXJCTION— CONSIDERATION— OOVH- 
NANTS   OP  LEASE. 

1.  Where  a  landlord  claimed  full  rental  un- 
der his  lease  in  bankruptcy  proceedings  against 
his  tenant,  it  could  be  shown  that  he  had 
agreed  to  reduce  the  rent,  asd  had  accepted 
installments  at  the  reduced  rates,  based  on 
considerations  advantageous  to  him. 

2.  A  covenant  to  pay  water  rent  is  a  cove- 
nant to  pay  to  the  party  entitled  to  receive  the 
same,  and  cannot  be  enforced  by  distress. 

Api)eal  from  Court  of  Common  Pleas,  Al- 
legheny County;   Shafer,  Judge. 

Action  by  WllUam  D.  Evans,  trustee  In 
bankruptcy  of  Jesse  Miller  Lee,  against  the 
Lincoln  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

At  the  trial  it  appeared  that  the  defend- 
ant was  the  former  landlord  of  the  bank- 
mpt,  and  that  it  had  bought  from  the  re- 
ceiver In  bankruptcy  the  goods  of  the  lessee. 
The  leased  premises  had  been  used  as  a  hotel. 
Defendant  presented  these  points:  "(1)  That 
under  the  pleadings  and  evidence  the  ver- 
dict must  be  for  the  defendant  Answer.  Re- 
fused. (2)  That,  taking  the  plaintlfTs  own 
case,  the  defendant  Is  entitled  to  a  credit  on 
the  purchase  price  of  the  furniture,  etc.,  of 
the  sum  of  $1,470.18,  with  interest  from  Jan- 
nary  1.  1899,  to  June  1,  1889;  the  further 
■um  of  91.800  for  unpaid  rent  notes,  and  the 
rent  for  the  months  of  January,  February, 
March,  April,  May,  June,  July,  and  August 
of  1899.  at  12,083.33%  a  month.  Answer. 
Refused.  (3)  That  the  defendant  Is  further 
entitled  to  a  credit  of  $2,999.99,  water  rent 
paid.  Answer.  Refused."  Verdict  and  Judg- 
ment for  plaintiff  for  $2,066.91. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MBSTREZAT,  and  POT- 
TER, JJ. 

W.  B.  Adair  and  William  M.  Hall,  Jr.,  for 
appellant  Edward  B.  ValU  and  E.  T.  Breck, 
for  api>eUee. 

FELL,  3.  The  Issue  was  to  determine  the 
amount  of  a  landlord's  preferred  claim  for 
rent  against  the  proceeds  of  goods  sold  by 
the  receiver  In  bankruptcy  of  the  tenant. 
The  defendant  the  Lincoln  Company,  was 
the  lessor,  and  purchased  the  goods  from  the 
trustee  in  bankruptcy  under  an  agreement 
that  It  should  be  credited  with  the  amount  of 
its  preferred  claim  for  rent,  and  should  be 
required  to  pay  only  the  difference  between 
it  and  the  price  of  the  goods.  At  the  trial 
there  were  three  questions  raised  touching 
the  amount  of  rent  due:  (1)  Whether  an 
agreement  to  reduce  the  rent,  made  during 
the  term,  was  binding  on  the  lessor;  (2) 
whether  from  the  claim  for  rent  there  should 
be  deducted  the  amount  received  from  re- 
letting by  the  landlord  for  the  remainder  of 
the  term;  (8)  whether  the  amount  of  the 
water  rent,  payable  under  the  lease  by  the 
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tenant,  but  not  paid  by  him,  should  b*  In- 
cluded In  the  landlord's  preferred  claim. 

The  property  leased  was  a  large  and  en- 
tirely new  hotel  In  Pittsburg.  The  rent  re- 
served was  $31,000  for  the  first  year,  and 
this  was  to  be  Increased  yearly  until  it  reach- 
ed $3.^,000.  Soon  after  the  lease  went  into 
operation,  the  tenant  found  be  could  not 
conduct  the  hotel  successfully  as  a  flrst-class 
hotel,  and  pay  the  rent.  He  so  informed  the 
directors  of  the  defendant  company,  and 
asked  that  the  rent  be  reduced.  They  re- 
quested permission  to  place  their  own  book- 
keeper in  charge,  that  they  might  ascertain 
what  business  was  being  done,  and  be  bet- 
ter able  to  act  Intelligently  on  his  applica- 
tion. To  this  be  assented.  After  a  full  in- 
vestigation had  been  made,  a  meeting  of  the 
board  was  held-,  and  a  resolution  passed  re- 
ducing the  rent  to  $25,000  per  annum  for  two 
years,  "on  condition  of  prompt  payment  of 
the  rental  and  proper  conduct  of  the  hotel." 
The  tenant  teatlfled  that  the  resolution  was 
not  shown  nor  read  to  him,  but  that  he  was 
told  that  they  had  acted  upon  his  applica- 
tion, and  reduced  the  rent  to  $25,000,  and 
that  they  wanted  him  to  "go  ahead  and  run 
the  hotel  as  a  strictly  flrst-class  hotel,  and 
keep  it  up."  The  Jury  found  this  was  the 
only  communication  made  to  him,  and  that 
he  was  not  Informed  of  the  condition  as  to 
prompt  payment,  and  that  be  compiled  with 
the  condition  that  was  named.  Under  the 
new  arrangement  rent  was  paid  until  the 
latter  half  of  the  second  year,  when,  after  a 
distraint  made,  the  tenant  went  into  bank- 
ruptcy. The  tenant  was  not  required  by  the 
lease  to  conduct  the  hotel  in  any  particular 
manner,  but  was  at  liberty  to  conduct  it  In 
a  way  most  advantageous  to  himself.  The 
owners  were  interested  In  having  it  conduct- 
ed as  a  flrst-class  hotel,  for  which  purpose 
It  was  intended,  and  for  which,  because  of 
its  size,  situation,  and  appointments,  it  was 
peculiarly  adapted.  It  can  scarcely  be  main- 
tained that  an  agreement  to  continue  and 
conduct  a  business  In  a  manner  that  would 
best  advance  the  pecuniary  interest  of  the 
owner  of  the  property,  when  the  tenant  was 
at  liberty  to  consult  his  own  interest,  was 
without  consideration.  But  be  this  as  It  may, 
the  agreement  was  an  executed  one,  as  pay- 
ments were  made  and  received  on  the  basis 
of  a  reduction  of  the  rent  for  20  months,  and 
until  the  tenant  went  Into  bankruptcy. 

Rent  was  claimed  for  a  part  of  the  unex- 
pired term  after  the  owner  had  come  into 
possession  and  leased  to  another  tenant  It 
was  held  that  from  the  total  claim  for  rent,' 
which  Included  rent  for  this  period  of  time, 
there  should  be  deducted  rent  received  from 
the  reletting.  In  this  there  was  no  error,  as 
otherwise  there  would  have  been  an  allow- 
ance by  way  of  set-off  against  the  claim  sued 
for  of  double  rent  for  this  period  and  of  more 
than  one  year's  rent. 

The  agreement  for  the  payment  of  the  wa- 
ter rent  is  in  the  following  clause  of  tiie 
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lease: .  "The  parties  of  the  second  part  cove- 
nant and  agree  to  pay  the  rent  aforesaid  at 
the  days  and  times  hitherto  limited  and  ap- 
pointed for  the  payment  thereof,  that  they 
will  not  re-rent  or  sublet  the  premises,  or 
any  part  thereof,  except  the  barber  shop, 
news  stand,  and  cigar  stand,  or  assign  this 
lease  without  the  written  consent  of  the  party 
of  the  first  part,  under  penalty  of  two  thou- 
sand dollars  ($2,000)  per  month  during  the 
whole  of  said  term,  to  be  added  to  the  above 
.  stipulated  rent,  and  to  be  paid  on  the  first 
of  each  and  every  month;  and  that  they  will 
not  use  or  occupy  the  premises  for  any  pur- 
pose, business  or  use  except  as  a  hotel,  nor 
for  any  business  deemed  extrahazardous  on 
account  of  fire;  and  that  they  will  at  tbelr 
own  expense  keep  the  vaults,  outhouses,  cel- 
lars, yards,  and  all  of  said  premises  clean  ac- 
cording to  the  regulations  of  the  board  of 
health;  and  that  they  will  pay  for  any  gas 
used  on  said  premises  and  aU  water  taxes  as- 
sessed thereon;  that  they  will  make  all  nec- 
essary repairs  on  said  premises  at  their  own 
proper  cost  and  charges  without  abatement 
of  said  rent"  This  clause  is  preceded  by  the 
clauses  fixing  the  amount  of  the  rent  and  the 
times  when  it  is  payable,  and  is  followed  by 
a  stipulation  that,  if  any  part  of  the  rent  Is 
unpaid,  the  whole  of  the  rent  for  the  coming 
year  shall  become  due,  and  may  be  distrained 
for,  or  the  landlord,  at  its  option,  may  ter- 
minate the  lease.  There  is  no  stipulation 
that  the  water  rent  shall  be  considered  as  a 
part  of  the  rent,  and  that  failure  to  pay  it 
shall  make  the  goods  liable  to  distress  there- 
for. 

Distress  is  a  remedy  that  can  be  employed 
only  for  the  recovery  of  what  is  properly  rent 
and  is  reserved  as  such.  It  may  be  sustained 
where  the  suiu  origlaally  stipulated  for  has 
been  increased  by  agreement,  as  in  Brlsben  v. 
Wilson,  GO  Pa.  452,  where  the  tenant  agreed 
to  pay  the  additional  sum  in  consideration  of 
the  landlord's  acceptance  of  the  surrender  of 
the  lease;  or  where  the  lease  provides  for  an 
increase  if  Improvements  are  made  to  the 
property  demised,  as  in  Detwller  v.  Cox,  75 
Pa.  200;  or  where  the  lessee  agrees  to  pay 
a  fixed  sum  for  gas  furnished  by  the  land- 
lord, and  used  on  the  premises,  as  in  Fern- 
wood  Masonic  Hall  Assn.  v.  Jones,  102  Pa. 
307.  In  these  cases  the  additional  payments 
were  to  be  made  to  the  lessor  as  rent,  and 
were  certain  in  amount,  or  certain  in  the 
sense  that  they  could  be  made  certain.  "Id, 
certum  est  quod  certum  reddi  potest."  But 
covenants  that  relate  to  the  use  of  the  prem- 
ises, but  not  to  the  payment  to  the  lessor  for 
the  use,  do  not  give  the  right  to  distrain. 
In  Latimer  v.  Oroetzinger,  139  Pa.  207,  21 
Atl.  22,  it  was  held  that  a  covenant  not  to 
engage  in  another  business  on  the  premises 
under  penalty  to  be  paid  in  the  nature  of 
rent  in  monthly  installments  was  a  mere  per- 
sonal covenant  for  the  payment  not  of  rent, 
but  of  a  penalty,  and  that  the  incident  of  dis- 
tress did  not  attach  to  it    Femwood  Ma- 


sonic Hall  Assn.  t.  Jones,  supra,  relied  on 
by  the  appellant  Is  not  an  authority  in  his 
favor.  In  that  case  the  gas  to  be  paid  for 
by  the  tenant  was  manufactured  on  the, 
premises,  and  furnished  by  the  lessor,  and 
the  payment  was  to  be  made  to  bim.  This 
appears  in  the  report  of  the  case,  and  more 
fully  in  the  paper  books.  We  do  not  decide 
that  the  rent  might  not  be  reserved  In  such 
a  manner  as  to  include  the  water  rent  and 
give  the  right  to  distrain  for  it  But  In  this 
case  there  was  no  such  stipulation.  Stand- 
ing alone,  a  covenant  to  pay  water  rent  Is  a 
covenant  to  pay  to  the  party  entitled— In  this 
case  the  municipality— and  It  cannot  be  ea.- 
forced  by  distress. 
The  Judgment  is  affirmed. 


HAYS  et  aL  v.  WILKINSBUEG  &  B.  P.  ST. 

EX.  CO. 

(Supreme  Court  of  Penusylvania.     Jan.  B, 

1903.) 

fiTRBBT   RAILROADa-CONTKACTS  —  ABANDON- 
MENT—DAM  AOES. 

1.  A  Street  railroad  companj-  obtained  a  right 
of  way,  and  covenanted  to  grade  and  pave  the 
portion  thereof  not  occupied  as  a  roadway  by 
Its  tracks.  Thereafter  it  abandoned  the  loca- 
tion by  reason  of  its  failure  to  gain  the  mu- 
nicipal consent  and  placed  uo  tracks  whatever 
upon  the  land.  Beld,  that  the  owner  was  not 
entitled  to  recover  from  the  railroad  company 
the  cost  of  the  grading  and  paving,  but  only 
nominal  damages. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Miriam  Hays  and  others  against 
the  Wilkinsburg  &  East  Pittsburg  Street 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Plaintiffs  presented  this  point:  "(2)  That 
the  measure  of  damages  is  the  coat  of  grad- 
ing, paving,  curbing,  and  sewering  the  street 
through  the  plaintiffs'  land  In  the  manner 
dnd  to  the  extent  set  forth  In  the  contract 
In  evidence,  with  Interest  from  July  15,  1900. 
Answer.  Affirmed." 

Defendant  presented  these  points:  "(1) 
Under  the  pleadings  and  the  evidence,  the 
plaintiffs  are  entitled  only  to  recover  nom- 
inal damages.  Answer.  Refused.  (2)  Under 
the  pleadings  and  the  evidence,  in  no  event 
are  the  plaintiffs  entitled  to  recover  the  cost 
of  grading,  paving,  curbing  and  sewering, 
for  the  reason  that  such  cost  does  not  con- 
stitute or  furnish  the  measure  of  damages,  If 
any,  to  which  the  plaintiffs  are  entitled.  An- 
swer. Refused." 

Argued  before  MITCHELL,  DEAN,  FELL 
BROWN,  MESTREZAT,  and  POTTER.  JJ. 

J.  H.  Beai,  J.  H.  Reed,  Edwin  W.  Smith, 
and  George  EX  Shaw,  for  appellant  James 
G.  Hays  and  C.  C.  Dickey,  foe  appellees. 

POTTER,  J.  The  appellant  in  ttala  case 
procured  from  the  appellees  an  agreement 
for  a  right  of  way  across  theh:  premises  In 
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the  baroBgh  of  SwlBsvale.  Under  tbe  con- 
tract the  appellajit  was  at  liberty  to  enter 
upon  the  property,  and  grade  the  right  of 
way,  and  make  cuts  and  fills,  lay  down  rails, 
erect  poles,  and  string  wires  therefrom.  It 
was  empowered  to  do  all  things  necessary 
to  construct,  maintain,  and  operate  upon  and 
through  the  said  premises  a  system  of  double- 
track  electric  street  railway.  As  part  of  the 
consideration  for  these  privileges  the  appel- 
lant agreed  to  grade  and  pave  and  curb,  for 
the  use  of  the  owners  and  occupants  of  the 
premises,  a  roadway  on  tbe  said  right  of 
way,  outside  of  and  along  its  tracks.  No 
question  is  raised  as  to  the  perfect  go<>d 
faith  of  the  appellant  in  entering  into  this 
agreement;  bnt,  in  order  to  carry  out  the 
contract.  It  was  necessary  to  obtain  the  con- 
sent of  the  municipal  authorities  of  the  bor- 
ough of  Swissvale  to  lay  tracks  upon  a  street 
leading  to  a  point  opposite  the  property  of 
appellees,  and  from  which  it  was  separated 
by  adjoining  private  property.  The  borough 
councils  refused  consent  Appellant  was 
thereby  prevented  from  building  Its  line  of 
railway  over  appellees'  premises,  and  was 
obliged  to  seek  another  route.  The  privi- 
leges for  which  It  bad  bargained  with  appel- 
lees were  then  of  no  use,  and  It  refused  to 
accept  the  grant  of  the  right  of  way,  and  has 
relinquished  all  claim  thereto.  The  breach 
of  contract,  therefore,  upon  tbe  part  of  ap- 
pellant, consisted  In  its  refusal  to  accept,  or 
enter  into  i)osBession  of,  the  right  of  way  for 
which  It  bad  contracted. 

Such  a  breach  Is  analogous  to  that  of  the 
vendee  in  a  contract  for  the  conveyance  of 
land.  In  such  case  the  damages  which  may 
be  recovered  are  not  the  whole  amount  of 
the  purchase  money,  as  that  would  be  to 
enforce  specliic  performance.  The  damages 
should  only  equal  the  loss  sustained  by  nou- 
fulflllment  of  the  contract  The  loss  of  the 
bargain  is  the  measure  of  damages.  The 
trial  court  here,  however,  adopted  as  the 
measore  the  equivalent  of  tbe  full  amount 
of  the  purchase  money,  or  the  cost  of  grad- 
ing, iwvlng,  curbing,  and  sewering  the  street 
through  the  plaintiffs'  land.  If  tbe  street 
railway  company  had  accepted  from  the 
plaintiffs  the  grant  of  the  right  of  way,  and 
had  entered  thereon,  laid  its  tracks,  erected 
Its  poles,  strung  Its  wires,  and  constructed 
and  operated  its  railway  over  plaintiffs* 
property,  and  had  then  refused  to  make  pay- 
ment of  the  compensation  as  stipulated  In 
the  contract,  the  measure  of  damages  ap- 
plied by  the  trial  court  would  have  been  cor- 
rect Bnt  as  it  Is,  the  appellees  have  given 
up  nothing  to  the  street  railway  company. 
They  have  their  property  left  in  their  pos- 
session, practically  undisturbed,  and  not 
burdened  in  any  way  by  the  easement  which 
they  agreed  to  create  In  favor  of  the  appel- 
lant The  privileges  for  which  the  street 
railway  company  stipulated,  and  in  return 
for  which  It  agreed  to  do  the  paving,  grad- 


ing, and  curbing,  have  not  been  exercised 
by  It,  nor  does  It  claim  any  right  to  them. 

In  so  far  as  any  act  of  the  appellant  is 
concerned,  the  appellees  remain  In  the  unin- 
terrupted enjoyment  of  their  property;  and 
yet,  without  giving  up  anything,  or  suffer- 
ing the  loss  of  anything,  or  being  put  to  in- 
convenience or  aimoyance  by  the  appellant, 
they  have  been  permitted  to  recover  all  that 
they  would  have  been  entitled  to  receive  if 
they  had  sustained  all  the  injury  and  an- 
noyance which,  by  the  terms  of  the  contract, 
and  for  tbe  consideration  therein  expressed, 
they  were  to  sustain.  Having  parted  prac- 
tically with  nothing,  they  have  lost  nothing, 
and  are  entitled  to  recover  nothing  more 
than  the  actual  loss.  Clearly,  they  are  not 
entitled  to  have  their  property  intact,  and 
at  the  same  time  recover  the  full  amount  of 
the  compensation  to  which  they  would  have 
been  entitled  had  the  street  railway  been 
built  upon  their  premises. 

The  authorities  cited  to  sustain  the  con- 
tention of  the  appellees  are  all  cases  in  which 
the  party  who  committed  the  breach  did  so 
after  having  received  tbe  benefits  of  the 
agreement  For  Instance,  In  Taylor  v. 
Northern  Pacific  Coast  R.  B.  Co.,  56  Cal. 
317,  the  railroad  company,  In  consideration 
of  the  conveyance  to  it  of  a  right  of  way, 
agreed  to  build  a  wagon  road,  and  fence 
both  sides  of  the  way.  It  accepted  the 
grant  and  built  Its  railroad  thereon,  and 
then  refused  to  construct  the  wagon  road 
and  build  the  fence.  Of  course,  In  such  a 
case,  the  measure  of  damages  would  proper- 
ly be  the  cost  of  building  the  fence  and  con- 
structing the  wagon  road,  which  It  had  prom- 
ised to  give  as  tbe  price  of  the  grant  which 
had  been  accepted  and  used  by  it  But  if 
tbe  railroad  company  had  not  accepted  the 
grant  of  the  right  of  way,  or  constructed  its 
railroad  thereon,  or  made-  any  use  of  it  what- 
ever; and  if  no  title  thereto  had  vested  in  it, 
and  all  claim  thereto  had  been  relinquish- 
ed, then,  obviously,  the  measure  of  damages 
would  have  been  properly  confined  to  the 
actual  loss. 

Or  take  another  illustration  advanced  In 
the  argument  If  A.  contracts  to  build  a 
house  for  B.,  and  then  fails  to  keep  his 
agreement,  the  measure  of  damages  to  which 
B.  is  entitled  is  certainly  not  the  whole  of  the 
contract  price,  but  only  such  an  amount  as 
win  compensate  him  for  the  difference  be- 
tween the  price  he  was  to  pay  to  A.  and 
that  which,  by  reason  of  the  breach,  be  may 
be  forced  to  pay  someone  else.  If  B.  had 
paid  the  consideration  In  advance  to  A,  then 
the  measure  of  damages  would  be  the  value 
of  the  bouse  for  which  he  had  paid.  But 
In  the  case  In  band  the  consideration  which 
the  appellant  was  to  receive  for  doing  the 
grading,  paving,  and  curbing  of  the  street 
was  the  right  to  burden  the  property  of  the 
appellees  with  a  perpetual  easement  and  to 
subject  It  to  the  annoyance  of  the  construc- 
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tlon,  maintenance,  and  continuous  operation 
of  a  street  railway.  Owing  to  the  breach, 
they  did  not  snffer  thta  loss  or  Inconvenience, 
or  Incur  any  burden.  Nor  did  the  appel- 
lant talte  any.  benefit  from  the  grant  Under 
these  circumstances,  the  measure  of  dam- 
ages can  be  nothing  more  than  the  actual 
loss  sustained  by  the  appellees,  which.  In  so 
far  as  the  evidence  shows,  was  merely  nom- 
inal. • 

The  assignments  of  error  are  all  sustain- 
ed, and  the  judgment  Is  reversed,  and  a 
venire  facias  de  novo  Is  awarded. 


LAIRD   T.    CITY    OP   PITTSBURQ   et   al. 

BAIRD  V.  SAME.     STBNGER 

V.  SAME. 

(Supreme  Court  of  Pennsylvania.    Jan.  5^ 
1908.) 

EMINENT    DOMAIN— PARK    PURP0SB3— PUBLIC 
.      USB. 

1.  Where  a  municipality  has  power  to  con- 
demn land  for  pari:  purposes,  that  its  intent  is 
to  use  the  land  m  order  to  extend  a  free  library 
and  art  building,  standine  on  other  land  which 
is  part  of  the  public  park,  is  not  without  a  le- 
gitimate scope  of  park  purposes,  so  as  to  reu- 
-der  such  proceeding  invalid. 

2.  Where  a  city  has  condemned  land  for  a 
park,  with  intent  to  use  a  part  of  it  for  a  free 
library,  the  fact  that  its  representation  on  a 
board  of  directors  of  the  library  is  only  one- 
half  does  not  prevent  the  condemnation  from 
being  for  a  public  purpose. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  James  Lialrd  against  the  city  of 
Pittsburg  and  others,  and  by  Milton  I.  Balrd 
and  Joseph  W.  Stenger  against  the  same  de- 
fendants. From  decrees  dismissing  the  ap- 
peals, plalntifls  appeal.    Affirmed. 

The  court  found  the  following  facts: 
The  city  by  ordinance  set  forth  and  or- 
dained "•  •  •  that  the  city  of  Pitts- 
burg deems  It  proper  and  expedient  that  It 
exercise  the  power  of  eminent  domain,  vested 
In  said  corporation,  for  the  acquirement  by  it 
of  the  real  estate  hereinafter  described,  to  be 
used  for  park  purposes.  Therefore,  the  di- 
rector of  the  department  of  public  works  of 
the  city  of  Pittsburg  Is  hereby  authorized 
and  directed  to  proceed  In  the  name  and  on 
behalf  of  said  city,  to  have  taken,  appro- 
priated and  condemned  for  park  purposes.  In 
the  manner  described  by  law,  the  real  es- 
tate and  property  of  James  and  Eliza  Laird, 
sltnate  In  the  14tb  Ward  of  said  city,  bound- 
ed and  described  as  follows,  to  wit:  •  •  • 
And  the  said  city  does  hereby  elect  and  re- 
solve to  take,  use  and  appropriate  the  said 
real  estate  and  land  for  the  purposes  afore- 
said, the  damages  not  having  been  agreed 
upon  between  said  city  and  said  owner,  and 
the  said  parties  being  unable  to  agree  upon 
the  same." 

The  land  described  In  plaintiffs'  bill  ad- 
joins a  public  park  of  the  city,  known  as 
"Schenley  Park,"  which  contains  422  acres. 


of  which  l»»/io(i  are  occupied  by  the  Car- 
negie Free  Library  building,  four  acres  by 
the  Fhlpps  Conservatory,  2%  acres  by  music 
stands,  athletic  grounds,  and  race  course. 

For  the  purpose  of  enlarging  Schenley 
Park,  the  city  has  proceeded,  under  Its  right 
of  eminent  domain,  to  purchase  and  acquire, 
by  condemnation  proceedings,  the  properties 
of  plaintiffs  and  others;  that  the  properties 
so  purchased  and  acquired  contain  together 
about  150,000  square  feet  of  land.  The  prop- 
erty of  plaintiffs  was  .acquired  by  condemna- 
tion proceedings,  and  not  by  purchase. 

The  Carnegie  Free  Library  Building  con- 
tains a  "free  library,  an  art  gallery,  museum, 
and  music  hall,  which  building  was  complet- 
ed In  the  fall  of  the  year  1895,  and  dedicated 
to  public  use  on  November  10,  1895. 

The  Carnegie  Free  Library  was  founded 
through  the  donation  of  Andrew  Carnegie, 
under  an  ordinance  of  the  city,  approved 
February  26,  1890,  and  Its  supplements,  so 
that  the  funds  for  the  erection  of  the  build- 
iag  and  the  equipping  of  the  library  were 
furnished  by  the  donor,  while  tiie  city  under- 
took to  appropriate  $40,000  per  annum  to 
maintain  the  same;  and  whereby  the  loca- 
tion, erection,  and  management  of  that  insti- 
tution were  Intrusted  to  a  board  of  directors 
composed  of  the  mayor  of  the  dty,  the  pres- 
idents of  select  and  common  councils,  the 
president  of  the  central  board  of  education, 
and  a  library  committee  of  five  persons  ap- 
pointed by  the  councils  of  the  city,  and  nine 
other  persons  appointed  originally  by  the 
donor,  with  the  right  and  power  In  the  nine 
persons  so  appointed  to  flU  vacancies  In  their 
number  and  to  elect  their  successors. 

The  library  and  reading  rooms  In  the 
building  are  open  to  the  public  free  of  charge; 
free  public  musical  entertainments  are  given 
at  least  twice  a  week  In  the  music  ball  of 
the  Ubrary  building;  the  ball  Is  frequently 
let  for  entertainments,  for  which  a  rental  Is 
charged,  the  amount  of  the  rental  depending 
upon  the  nature  of  the  entertainment,  the 
purpose  for  which  given,  and  by  whom  giv- 
en. The  museum  and  art  gallery,  which  oc- 
cupy rooms  In  the  building,  are  under  the 
control  of  the  Carnegie  Institute,  which  Is 
managed  by  a  distinct  board  of  trustees, 
though  Its  occupancy  of  rooms  In  the  Car- 
negie Library  Building  Is  with  the  permis- 
sion and  co-operation  of  the  board  of  trustees 
of  tbe  Carnegie  Free  Library.  The  museum 
and  art  gallery  are  open  throughout  the  year 
to  the  public,  without  charge. 

The  board  of  trustees  of  the  Carnegie  Froi> 
Library  has  the  management  of  the  library 
building,  and  also  the  expenditure  and  dis- 
bursement of  all  funds  belonging  and  ap- 
plicable thereto,  Including  the  ^10,000  annu- 
ally appropriated  by  the  defendant  dty  to 
assist  in  defraying  the  expenses  necessary  in 
maintaining  the  same. 

The  trustees  of  the  Carnegrie  Free  Library 
desire  to  extend  and  enlarge  the  present  li- 
brary building  at  a  cost  of  $3,000,000,  which 
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nun  Las  been  donated  by  Mr.  Carnegie,  and 
l8  now  subject  to  tbe  order  of  the  trustees, 
to  be  used  by  tbem  for  that  purpose. 

It  Is  the  Intention  of  tbe  board  of  trustees 
of  the  Carnegie  Free  Llbrai-y  to  ask  permls- 
Biou  of  the  councils  of  the  city  to  use  and 
occupy  a  further  portion  of  Schenley  Park, 
to  erect  thereon  the  proposed  addition  to  its 
library  building.  That  the  land  necessary 
for  such  extension  Includes,  among  other 
property,  the  lots  taken  from  plaintiffs,  and 
will  require  an  area  of  about  96,000  square 
feet 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,   MESTREZAT,   and  POTTER,  33. 

8.  S.  Mebard,  A.  W.  Duff,  H.  B.  Oarmack, 
and  H.  A.  Miller,  for  appellants.  James  0. 
Gray  and  Thomas  D.  Carnahan,  for  appel- 
lees. 

MITCHIDLL,  3.  These  cases  might  well 
be  affirmed  on  tbe  technical  ground,  found 
by  tbe  court  below,  that  the  power  of  the 
city  to  acquire  land  by  eminent  domain  for 
park  purposes  is  undisputed,  and  the  ordi- 
nance and  proceedings  for  that  purpose  are 
regular.  But  the  case  having  been  argued 
and  fnlly  considered  on  the  real  ground  of 
controversy,  that  the  use  proposed  to  be  made 
of  the  land  is  not  within  the  legitimate  scope 
of  park  purposes,  we  proceed  to  determine 
the  cases  on  tbe  merits. 

A  public  park.  In  tbe  popularly  accepted 
meaning  of  the  present  time,  may  be  com- 
prehensirely  defined  as  a  public  pleasure 
ground.  Tbe  definitions  by  the  lexicog- 
raphers do  not  vary  much  from  this.  Wor- 
cester calls  it  "a  piece  of  ground  Inclosed  for 
public  recreation  or  amusement";  Webster, 
"a  piece  of  ground,  in  or  near  a  city  or  town, 
Indoeed  and  kept  for  ornament  and  recrea- 
tion"; the  Century  Dictionary,  "a  piece  of 
ground,  usually  of  considerable  extent,  set 
apart  and  maintained  for  public  use,  and  laid 
out  in  such  a  way  as  to  afford  pleasure  to 
tbe  eye  an  well  as  an  opportunity  for  open- 
air  recreation."  No  doubt  the  idea  of  open 
air  and  space,  with  the  land  kept  in  grass 
and  trees,  as  If  approximately  in  the  state 
of  nature,  still  inheres  In  the  general  under- 
standing of  the  word,  bnt  It  Is  no  longer  tbe 
dominating  thought,  as  it  formerly  was.  The 
chief  amusements  of  the  great  body  of  our 
ancestors  In  England  were  in  the  open  air, 
and  a  park  meant  for  them  practically  a 
small  or  private  forest,  left  in  condition  for 
the  home  of  wild  animals  of  the  chase. 
Blackstone  defines  a  park  as  "an  inclosed 
chase  extending  only  over  a  man's  own 
grounds.  The  word  'park,'  indeed,  properly 
signifies  an  inclosure;  but  yet  it  is  not  every 
field  or  common  which  a  gentleman  pleases 
to  surround  with  a  wall  or  paling,  and  to 
stock  with  a  herd  of  deer,  tliat  is  thereby 
constltnted  a  legal  park;  for  the  king's  grant, 
or.  at  least.  Immemorial  prescription,  is  neces- 
sary to  make  It  so;   though  now  the  differ- 


ence between  .a  real  park  and  socb  inclosed 
grounds  is  in  many  respects  not  very  mate- 
rial, only  that  It  la  unlawful  at  common  law 
for  any  person  to  kill  any  lieasts  of  the  park 
or  chase,  except  such  as  possess  these  fran- 
chises of  forest,  chase,  or  park."  2  Bl. 
Comm.  38. 

With  the  change  of  manners  and  habits 
of  tbe  people  came  also  a  change  in  their 
associations  with  tbe  use  of  words.  The 
Idea  of  a  public  park  In  or  near  a  city  as  a 
place  of  resort  of  the  people  generally  for 
recreation  and  amusement  necessarily  l>anish- 
ed  tbe  Idea  of  a  home  for  wild  beasts  of  the 
chase,  even  In  a  very  modified  state  of  na- 
ture. The  trimming  away  of  thickets  and 
underbrush,  the  substitution  of  regular  path- 
ways, paved,  and  perhaps  railed  and  arti- 
ficially lighted,  which  would  have  been  in- 
congruous to  our  forefathers,  now  enter  into 
the  accepted  idea  of  a  park.  The  growth  of 
sentiment  for  artistic  adornment  of  public 
grounds  and  buildings  is  part  of  the  history 
of  our  time  and  country.  Public  parks  havfe 
come  to  be  recognized  as  not  only  'the  natural 
place  for  walks  and  drives  afoot,  awheel,  or 
with  horse  and  carriage,  for  boating,  skating, 
and  other  outdoor  athletics,  but  also  as  the 
appropriate  and  most  effective  location  for 
monuments  and  statues,  either  to  historic 
heroes  or  to  pure  art.  fountains,  flower  dis- 
plays, botanical  and  zo^ilogical  gardens,  mu- 
seums of  nature  and  of  art,  galleries  of 
painting  and  sculpture,  music  stands  and 
music  iialls,  and  all  other  agencies  of  eesthe- 
tlc  enjoyment  of  eye  and  ear.  The  parks 
of  cultivated  Europe  are  filled  with  works  of 
art,  and  the  great  cities  of  this  country  are 
following  fast  in  the  same  direction.  Schen- 
ley Park  in  Pittsburg,  with  which  this  case  is 
immediately  concerned,  already  devotes  a  por- 
tion of  Its  space,  as  found  by  tbe  court  be- 
low, to  the  Phlpps  Conservatory  of  flowers, 
to  music  stands,  and  to  the  Carnegie  Free 
Library  Bnilding,  as  well  as  to  athletic 
grounds  and  a  race  course.  The  Carnegie 
Free  Library  Building,  as  also  found  by  the 
court  below,  contains  a  free  library,  an  art 
gallery,  museum,  and  music  hall,  all  free  to 
the  public. 

The  power  to  take  by  eminent  domain  is 
expressed  in  the  statutes  to  be  "for  the  pur- 
pose of  public  parks."  No  further  legisla- 
tive definition  is  given,  and  It  must  be  as- 
sumed that  the  words  are  used  according  to 
their  general  understanding.  This,  as  al- 
ready indicated.  Includes  all  tbe  customary 
forms  of  the  use  of  land  as  a  public  pleas- 
ure ground.  The  Free  Library  Building,  as 
already  said,  contains  an  art  gallery,  museum, 
and  music  ball,  besides  a  free  library.  Tbe 
latter  is  as  much  devoted  to  the  public  rec- 
reation as  the  other  pa^ts.  It  affords  a  place 
of  resort  and  entertainment  for  the  public 
at  large  In  rainy  and  Inclement  weatber,  and 
at  all  times  for  those  who  prefer  quiet  study 
to  sight-seeing  or  more  active  amusement 
It  may  be  conceded,  as  argued  by  appel- 
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lants,  that  a  library,  In  Itself,  la  not  an  in- 
tegral part  of  a  park,  and,  were  the  taking 
here  complained  of  a  taking  directly  and  sole- 
ly for  a  library  site,  a  different  question 
would  be  presented.  But  a  library  occupy- 
ing only  a  very  small  fraction  of  the  park 
area,  not  interfering  at  all  substantially 
with  its  open  air  and  free  space,  does  not 
differ  in  legal  effect  from  the  museums, 
picture  galleries,  music  stands,  and  other  in- 
cidental means  of  promoting  the  entertain- 
ment and  pleasure  of  the  people.  Shonid  the 
city,  therefore,  decide  to  devote  the  land 
now  In  controversy  to  the  enlargement  of  the 
Free  Library  Building,  it  could  not  be  fairly 
said  to  be  a  use  outside  of  what  is  legitimate- 
ly implied  in  the  authority  to  take  for  a. pub- 
lic park.  We  have  not  found  or  been  fur- 
nished with  any  case  on  the  exact  point  here 
raised,  but  the  analogous  principles  applica- 
ble to  the  use  of  a  public  square  In  a  town 
plot  are  discussed  In  Com.  ex  rel.  v.  Con- 
nellsviUe,  201  Pa.  164,  50  Atl.  825,  and  cases 
there  cited. 

The  further  objection  that  the  city  cannot 
take  this  land  because  the  CSamegie  Free 
Library  is  not  under  the  control  of  the  city, 
and  its  property  is  distinct  from  that  of  a 
public  park,  is  also  untenable.  The  dty 
takes  and  keeps  the  title  and  control  of  the 
land,  though  it  commits  the  ordinary  man- 
agement—what may  be  called  the  "police  ad- 
ministration"—to  a  board  of  direction  in  which 
It  has  by  election  and  ex  officio  a  represen- 
tation of  one-half.  This  is  not  a  taking  of 
the  property  for  a  pr'vate  institution. 

Decree  affirmed,  with  costs. 


BAKER  et  al.  v.  BAILEY  et  al. 

{Supreme  Court  of  Peunsylvania.     Jan.  5, 

190S.) 

RBS  JUDICATA— EQUITABLE  EJECTMBNT— 
MORTGAGE— REDEMPTION. 

1.  In  equitable  ejectment  against  the  holders 
of  a  legal  title,  where  plaintiffs  based  their 
claim  on  an  agreement  creating  a  trust  for 
plaintiff,  a  prior  judgment  in  ejectment  by  the 
holders  of  fee  legal  title  against  the  plaintiff, 
in  which  the  defense  was  based  upon  the  same 
alleged  trust,  is  res  judicata. 

2.  The  mortgagees  under  a  mortgage  given 
to  secure  future  advances,  in  which  no  time  of 
repayment  is  set  forth,  may  file  a  bill  to  re- 
deem within  such  time  as  equity  shall  decree, 
or  topermit  a  sale  and  liquidation  thereuuder. 

3.  Where  holders  of  a  mortgage  given  to  se- 
cure future  advances  purchase  the  legal  title 
at  sheriff's  sale  under  a  paramount  incum- 
brance, and  the  mortgagor  does  nothing  for  14 
years,  he  is  without  remedy. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;  Stowe,  Judge. 

Action  by  Millard  F.  Baker  and  others 
against  Austin  L.  Baljey  and  v-thers.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

At  the  trial  a  verdict  was  rendered  for 
plaintiffs  subject  to  questions  of  law  reserved. 
Subsequently  the  court  entered  Judgment  for 


defendants  non  obstante  veredicto  In  the  fol- 
lowing opinion: 

"This  is  an  action  of  ejectment.  In  which 
it  Is  admitted  that  the  title  to  the  land  in  dis- 
pute was  In  Peter  Baker  In  1875  (both  par- 
ties claiming  under  him),  subject  to  a  mort- 
gage given  by  one  T.  W.  Briggs,  a  former 
owner,  to  Mrs.  E.  Y.  Patterson,  for  |9,000,  and 
dated  January  7,  1873.  A  scire  facias  was 
issued  on  this  property  at  No.  543,  Septem- 
ber term,  1887,  and  on  al.  lev.  fa.  No.  207, 
Jtme  term,  1880,  of  this  court,  the  property 
was  sold  by  the  sheriff  to  Mrs.  Patterson  for 
160.  In  June,  1880,  Mrs.  Patterson  sold  the 
property  to  Thomas  Fawcett  and  Madison 
Bailey,  but  previous  to  this,  and  before  the 
sheriff's  sale  on  the  scire  facias,  and  purchase 
by  Mrs.  Patterson,  Fawcett  and  Bailey,  at 
the  solicitation  of  Peter  Baker,  the  then  own- 
er of  the  property,  agreed  verbally  with  blm 
that  they  would  advance  the  money  to  pay 
Mrs.  Patterson  the  amount  of  her  mortgage, 
and  take  a  deed  from  her  for  the  land,  and 
hold  the  title  for  his  benefit,  and  as  security 
for  the  money  thus  advanced,  until  It  could 
be  sold,  and,  when  Fawcett  and  Bailey  were 
paid  for  all  moneys  advanced  by  them,  the 
balance  should  belong  to  Baker.  Under  this 
arrangement,  to  which  Mrs.  Patterson 
agreed,  the  property  was  sold  to  her,  as  stat- 
ed, and  by  her  conveyed  to  Fawcett  and  Bai- 
ley, who  paid  some  money  and  gave  their 
mortgage  on  the  property  to  her  for  the  bal- 
ance, which  they  subsequently  paid.  After 
this  purchase  by  Mrs.  Patterson,  and  when 
the  transfer  of  the  property  to  Fawcett  and 
Bailey  was  in  process  of  execution,  Fawcett 
—Bailey  being  present,  and  apparently  as- 
senting thereto— stated  that  they  were  doing 
this  entirely  for  the  benefit  of  Baker,  and. 
In  pursuance  of  the  agreement  previously  en- 
tered into  by  the  several  parties,  signed  and 
delivered  (as  the  Jury  have  found)  a  written 
memorandum,  in  substance  and  effect  as  fol- 
lows, viz.:  It  recites  the  sale  of  this  prop- 
erty by  Mrs.  Patterson  to  Fawcett  and  Bai- 
ley; that  they  were  taking  It  in  trust  for 
Peter  Baker;  that  same  was  for  the  benefit 
of  Baker,  and  was  held  by  them  for  him; 
and  that  upon  a  sale  of  It  all  moneys  over 
and  above  what  It  cost  them  should  go  to 
him.  Baker  was  allowed  to  remain  in  pos- 
session of  the  property  after  this  imtil  July 
30,  1888,  when  he  was  turned  out  by  the  sher- 
iff at  the  suit  of  Fawcett  and  Bailey.  In  the 
meantime  Mrs.  Patterson,  at  the  Instance  of 
Fawcett,  proceeded  under  their  mortgage  to 
her,  and  had  Judgment  and  execution  thereon 
against  them  for  $5,876.62,  and  interest  there- 
on from  November  22,  1882,  at  No.  164. 
March  term,  1883,  and  at  the  sheriffs  sale  on 
said  execution  W.  M.  Watson,  Esq.,  attorney 
for  Fawcett  and  Bailey,  bought  in  the  prop- 
erty for  $6,200,  had  deed  made  to  him,  and 
on  June  7,  1883,  conveyed  one  undivided  half 
thereof  to  Fawcett  for  the  consideration  of 
$1,  and  the  other  half  to  Bailey  for  a  Uke 
consideration.    Subsequently  they  had  a  ha- 
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bere  facias  Issned  at  No.  26,  October  term, 
1886,  and  Baker  was  tamed  out  of  posaesslon 
by  the  sherUt  on  the  date  above  stated. 
WhUe  Baker  was  In  possession  he  paid  the 
taxes  on  the  property,  and  also  some  $2,200 
of  the  principal  debt  due  Mrs.  Patterson  on 
tbe  mortgage  of  Fawcett  and  Bailey.  The 
evidence  shows  In  1883  Baker  procured  a 
person  willing  to  porchase  the  property,  but 
Fawcett  and  Bailey  refused  to  sell,  alleging 
that  $14,000— the  amount  offered— was  not 
enough  by  some  $6,000.  The  purpose  of  Bai- 
ley and  Fawcett  in  getting  Mrs.  Patterson  to 
proceed  and  bring  suit  upon  the  mortgage 
yna  to  get  rid  of  any  trust  that  might  exist 
under  the  arrangement  between  them  and 
Baka.  Tbe  evidence  further  shows  that  in 
1889  tbe  property  in  suit  was  bought,  under 
axi  agreement  with  the  American  Land  Com- 
pany, from  Madison  Bailey's  heirs  and  Aus- 
tin Ij.  Bailey,  grantee  of  Thomas  Fawcett, 
and  deed  was  made  therefor  on  January  16, 
1800,  for  the  consideration  of  some  $80,000 
or  $85,000.  At  the  time  the  agreement  for- 
tbe  purchase  was  entered  into,  this  suit  had 
not  been  brought,  and  nothing  appeared  upon 
tbe  abstract  of  title  furnished  the  counsel 
for  the  company  except  the  old  ejectment  at 
No.  619,  January  term,  1886,  Bailey  and  Faw- 
cett V.  Peter  Baker,  the  ancestor  of  plaintitCs, 
and  proceedings  th^eunder  by  which  Baker 
was  dispossessed,  and  the  property  delivered 
to  Bailey  and  Fawcett.  After  the  agreement 
for  the  purchase  of  the  property,  but  before 
tbe  execution  of  the  deed,  counsel  for  the 
company  was  notified  by  Mr.  Stone,  counsel 
for  the  present  plaintiffs  (the  heirs  of  Peter 
Baker),  that  they  claimed  title  to  the  prop- 
wty.  He  made  no  mention  of  any  writing 
exhibiting  tbe  trust,  and  referred  the  counsel 
for  company  to  Mr.  Baker's  answer  in  the 
prior  ejectment  for  Information  as  to  what 
Baker's  claim  was.  An  examination  of  this 
did  not  indicate  that  the  agreement  was  in 
vnlting,  and  counsel  therefore  concluded  it' 
was  merely  in  parol,  and  passed  the  title. 

"The  defense  to  this  state  of  facts  con- 
sists (after  a  denial  that  the  said  arrange- 
ment was  in  writing,  which  the  jury  found 
against  the  defendants  In  this  case)  of  sev- 
eral propositions  of  law  going  to  the  founda- 
tion of  plaintiffs'  right  to  recover  in  this 
suit,  via.:  (1)  That  in  an  ejectment  between 
the  same  parties  or  their  privies  for  the 
same  land  tbere  was  a  verdict  and  judg- 
ment for  plaintiffs  (defendants  in  this  ac- 
tion), which  U  a  bar  to  this  suit  (2)  That 
this  action,  being  an  equitable  ejectment, 
plaintiffs  in  this  suit,  under  the  uncontra- 
verted  evidence,  are  barred  by  laches.  (3) 
That  the  uncontroverted  evidence  showing 
Fawcett  and  Bailey,  under  whom  defend- 
ants claim  title,  acquired  title  through  their 
attorney,  Watson,  at  sherltTs  sale  upon  a 
paramomit  incumbrance,  and  subsequently 
brought  an  action  of  ejectment  against 
Baker,  recovering  title  to  the  premises  and 
issued  a  writ  of  hab.  fa.,  and  recovered  pos- 


session thereof  In  July,  188<8,  said  action 
was  a  repudiation  of  any  trust  in  favor  of 
Baker,  and  that  any  trust  relation  that  might 
thereafter  be  claimed  to  exist,  could  only  be 
a  'constructive  trust,'  and,  the  same  never 
having  been  acknowledged  in  writing,  was 
barred  after  the  expiration  of  five  years. 
(4)  That,  there  being  no  evidence  that  tbe 
plaintiffs  have  ever  tendered  defendants  the 
amount  of  money  advanced  by  them,  or 
have  in  court  the  same  ready  to  be  paid 
in  case  there  is  a  verdict  for  plaintiffs,  they 
are  not  entitled  to  recover,  and  the  verdict 
should  be  for  defendants." 

Argued  before  MITCHBI.t,,  DEAN, 
FELL,  BROWN,  MESTRBZAT,  and  POT- 
TER, JJ. 

M.  A.  Woodward,  L.  P.  Stone,  and  Frank 
O.  McGlrr,  for  appellants.  Thomas  Patter- 
son, E.  Z.  Smith,  James  R.  Sterrett  and  M. 
W.  Acheson,  Jr.,  for  appellees. 

MITCHELL,  3.  Appellants'  claim  in  tbe 
present  suit  is  upon  an  equitable  title  grow- 
ing out  of  the  agreement  made  concurrently 
with  the  conveyance  by  Mrs.  Patterson  to 
Bailey  and  Fawcett  in  June,  1880.  By  the 
conveyances  and  proceedings  set  out  In  ap- 
pellants' abstract  the  legal  title  is  admitted 
to  be  in  appellees,  and  no  other  equity  is 
asserted  against  It  but  that  arising  from  the 
agreement. 

Turning  now  to  the  ejectment  by  Bailey 
and  Fawcett  in  1886  against  Peter  Baker,  it 
is  clear,  as  held  by  the  learned  judge  below, 
that  the  title  involved  there  was  the  same 
as  that  involved  here.  That  was  an  eject- 
ment by  the  hold«'s  of  the  legal  title  under 
the  conveyances  down  to  and  including  that 
by  Mrs.  Patterson  to  the  plaintiffs  Bailey 
and  Fawcett.  The  defense,  after  a  general 
denial  of  "the  validity  and  legality  of  the 
proceedings  in  Common  Pleas  of  September 
term,  1877,"  etc.  (resulting  in  the  sherUF's 
sale  to  Mrs.  Patterson),  set  up  finther  that, 
"should  it  appear  otherwise  on  trial,  still  tbe 
plaintiffs  hold  the  title  subject  to  tbe  de- 
fendants' right  to  hold,  occupy,  and  possess 
tbe  premises  as  set  forth  in  the  sworn  state- 
ment filed  herewith."  The  sworn  statement 
thus  referred  to  and  made  part  of  the  ab- 
stract of  title  set  up  an  agreement  that  Bail- 
ey and  Fawcett  took  and  held  the  title  for 
the  benefit  of  the  defendant  Baker,  and  only 
to  secure  themselves  the  repayment  of  the 
money  advanced  to  assist  him.  It  was  not 
stated  expressly  that  the  agreement  was  in 
writing,  but,  with  this  exception,  the  agree- 
ment does  not  differ  in  any  material  respect 
from  that  sued  upon  now,  and  there  is  no 
claim  that  there  was  ever  more  than  one 
agreement  between  the  parties  upon  the  sub- 
ject. That  the  defense  was  not  developed 
fully.  If  at  all,  at  that  trial,  does  not  affect 
the  force  of  the  judgment.  It  was  indicat- 
ed, and  could  have  been  made  fully  under 
the  pleadings,  and  was,  therefore,  condud- 
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ed.  The  Issae  between  the  parties  was  Iden- 
tical in  the  two  actions— the  validity  of  the 
same  equity  against  the  same  legai  title, 
and  the  verdict  and  Judgment  in  the  first 
were  a  final  adjudication,  and  a  bar  to  the 
present  effort  for  further  contest 

The  Judgment  of  the  court  below  was  also 
correct  on  the  other  ground.  It  is  admitted 
that  BaHey  and  Fawcett,  under  the  agree- 
ment, took  title  as  security  for  the  repay- 
ment of  money  advanced  by  them  for  the 
assistance  of  Baker.  They  claimed  that  It 
was  a  mere  parol  mortgage,  but  Baker  claim- 
ed, and  the  Jury  have  now  found,  that  the 
agreement  was  in  writing.  It  was,  there- 
fore, a  mortgage  to  secure  advances,  but 
with  no  time  of  repayment  agreed.  They 
were  not  bound  to  wait  indefinitely,  but 
could  have  filed  a  bill  calling  upon  Baker 
to  redeem  within  such  time  as  equity  should 
decree,  or  to  permit  a  sale  and  liquidation. 
A  decree  In  either  form  would  have  ended 
the  trust.  Instead  of  pursuing  this  course, 
however,  they  chose  to  proceed  upon  a  sub- 
sequently acquired  legal  title.  The  agree- 
ment was  made  in  June,  1880,  at  which 
date  they  gave  their  mortgage  to  Mrs.  Pat- 
terson. In  1882,  Mrs.  Patterson  ^ued  out  her 
mortgage,  and  title  under  the  Judicial  sale 
came  again  to  Bailey  and  Fawcett,  who  then 
brought  ejectment,  and  recovered  Judgment, 
and  were  put  in  possession  by  the  sheriff  in 
July,  1885.  This  was  not  a  mere  recovery 
of  possession  as  mortgagee  or  trustee  for 
Baker,  for  under  the  agreement  Baker  was 
to  remain  in  possession.  It  was  a  dear 
repudiation  of  any  further  trust  under  the 
agreement,  and  the  assertion  of  title  as  pur- 
chasers at  sheriff's  sale  under  a  paramount 
incumbrance.  Baker  and  his  successors,  the 
appellants,  made  no  countermove  for  14 
years.  It  was  then  too  late.  Bruner  t.  Fin- 
ley,  187  Pa.  380,  41  Atl.  334. 

Judgment  afilrmed. 


COMMONWEALTH  v.  PITOAIRN. 

(Supreme  Court  of  PennsylTania.     Jan.  6, 
1903.) 

INQUISITION    IN    LUNACT— TRAVERSB    BT 
WIFE1-QUESTI0N3   OONSIDERXD. 

1.  In  an  inquisition  in  lunacy  a  wife,  the  va- 
lidity of  whose  marriage  is  affected  by  the  de- 
tprminatiou.  is  a  person  aggrieved  within  Acts 
May  8,  1874  (P.  L.  122),  authorizing  such  a 
person  to  traverse  the  finding. 

2.  On  the  trial  of  a  traverse  in  lunacy  by  a 
wife  in  an  inquisition  against  her  husband,  the 
question  of  the  validity  of  the  marriage  cannot 
be  submitted  to  the  jury. 

Appeal  from  Court  of  Common, Pleaa,  Alle- 
gheny County. 

Proceeding  by  the  commonwealth,  on  the 
relation  of  Robert  Pitcah-n,  tii  inquisition  In 
lunacy  of  Albert  Pltcaim,  on  the  traverse  of 
Mary  Pitcairn.  Verdict  for  defendant,  and 
the  relator  appeala.    Affirmed. 


It  appeared  that  by  an  inquisition  in  lunacy 
Albert  Pltcaim  was  found  to  be  a  lunatic 
vTlthout  lucid  intervals  for. four  years  prior 
to  that  date.  Mary  Pltcaim,  who  was  mar- 
ried to  the  alleged  lun:xtic,  traversed  the  In- 
quisition. At  the  trial  of  the  traverse,  the 
court  refused  to  submit  to  the  Jury  the  ques- 
tion of  the  validity  of  the  marriage,  but  ad- 
mitted In  evidence  the  testimony  of  several 
witnesses  as  to  circumstances  which  led  up 
to  the  marriage. 

The  court  charged  in  part  as  follows: 

"The  traverser  in  this  case,  who  is  his 
wife,  denies  that  her  husband  waa  a  lunatic 
previous  to  1899  or  1900,  and  Just  here  I  will 
say  that  so  far  as  this  case  is  concerned  the 
wife  is  an  aggrieved  party,  and  may  properly 
become  the  traverser,  wliich  she  -Is  in  this 
case." 

"We  think,  as  you  have  heard  ns  say  to 
counsel  during  the  trial  of  the  case,  that 
these  proceedings  have  nothing  to  do  with 
the  validity  or  Invalidity  of  the  marriage.  I 
mean  that  they  have  nothing  to  do  with  It 
directly.  Counsel  at  first  asked  us  to  submit 
to  you  the  question  of  the  validity  of  the 
marriage.  That  we  declined  to  do,  for  rea- 
sons that  we  think  sufficient.  In  our  opinion, 
this  is  not  a  proper  proceeding  in  which  the 
validity  of  that  marriage  ought  to  be  deter- 
mined, and  for  that  reason  we  refuse  to  sub- 
mit that  question  to  you,  but  we  admitted 
evidence  hi  regard  to  the  marriage  so  that 
yon,  gentlemen,  could  determine  to  what  ex- 
tent the  circumstances  of  the  marriage  bore 
upon  the  lunacy  of  Mr.  Pltcahrn.  Those  cir- 
cumstances leading  up  to  the  marriage,  and 
all  the  circumstances  after  the  marriage,  are 
evidence  to  be  considered  "with  all  other  evi- 
dence In  enabling  yon,  gentlemen,  to  deter- 
mine whether  or  not  Mr.  Pltcaim  is  a  lunatic, 
and  when  his  lunacy  began.  That  is  why  we 
admitted  It 

"The  verdict  bexB  fixing  the  date  of  the 
Ijnacy  will  indirectly  bear  upon  the  mar- 
riage, if  that  question  should  come  before  the 
court  hereafter,  in  casting  the  burden  of 
proof  either  one  way  or  the  other.  If  yon 
should  find  that  BIr.  Pltcaim  was  a  lunatic 
previous  to  1897,  and  an  issue  should  be 
framed  to  determine  the  validity  of  that  mar- 
riage, the  fact  that  you  found  that  he  was  a 
lunatic  previous  to  August  1897,  would  cast 
the  burden  of  proof  upon  Mrs.  Pitcalm  to 
show  that  he  was  competent  at  that  time  to 
enter  into  a  contract  of  marriage;  If  subse- 
quent to  August,  1897,  and  the  marriage 
should  be  attacked  upon  the  grounds  tliat  he 
was  insane  at  the  time,  the  burden  would  be 
upon  the  person  attacking.  That  is,  as  near 
as  I  can  say  now,  the  effect  your  finding  in 
this  case  will  have  upon  the  validity  of  the 
marriage  in  the  event  of  that  being  raised  in 
some  other  proceeding.  So  that,  outside  of 
merely  getting  Information  from  the  circum- 
stances leading  up  to  the  marriage,  you,  gen- 
tlemen, will  not  consider  it  In  any  other  way 
In  determining  this  case." 
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Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  MESTREZAT,  and  POTTER.  JJ. 

F.  C.  McGlrr,  T.  O.  Pltcairn,  and  John 
MarroD,  for  appellant  J.  S.  Ferguson,  E.  O. 
Ferguson,  and  Henry  Meyer,  for  appellee. 

FELL,  X  A  wife,  the  Talldity  of  whose 
marriage  Is  afTected  by  an  Inquisition  In  lu- 
nacy. Is  a  person  aggrieved  within  the  mean- 
ing of  the  act  of  May  8,  1874  (P.  L.  122),  and 
has  a  standing  to  traverse  the  finding.  Oen- 
erally  the  right  to  traverse  extends  to  persons 
related  to  the  allege  lunatic  by  blood  or  mar- 
riage, and  to  strangers  interested  in  his  es- 
tate. Woirs  Case,  195  Pa.  438,  46  Aa  72. 
In  Davidson's  Appeal,  170  Pa.  96,  82  Atl.  561, 
the  right  of  a  person  claiming  title  under  a 
deed  execnted  by  an  alleged  lunatic  to  tra- 
verse the  finding  that  the  lunacy  antedated 
the  deed  was  sustained.  The  traverser  in  the 
case  now  before  us  married  the  alleged  lu- 
natic after  the  date  when,  as  found  by  the 
commissioners,-  he  became  insane  without 
Incid  intervals.  The  length  of  time  bis  in- 
capacity had  existed  was  a  necessary  part  of 
the  finding,  and  as  to  the  traverser  a  mate- 
rial part  While  admitting  that  her  husband 
was  a  lunatic  at  the  time  of  the  Inquisition, 
she  had  the  right  to  traverse  this  part  of  the 
finding.  It  afTected  most  seriously,  if  in  no 
other  manner  than  as  prima  facie  evidence, 
all  of  ber  relations  to  him,  and  her  right  to 
present  support  from  bla  estate. 

Tbe  main  contention  at  the  trial  was 
wbetber  the  validity  of  her  marriage  should 
be  snbmltted  to  the  jury.  The  court  refused 
to  do  tills,  but  admitted  testimony  to  show 
the  circumstances  that  led  to  or  were  in  any 
way  connected  with  the  marriage,  and  in- 
stmcted  the  Jury  to  give  due  weight  to  these 
in  determining  whether  Albert  Pltcairn  was 
a  lunatic,  and,  if  so,  when  he  became  a  .lu- 
natic. For  this  purpose  the  testimony  was 
competent,  and  for  this  only.  The  validity 
of  tbe  marriage  was  not  in  issue,  and  could 
not  be  determined  by  a  proceeding  oiC  this 
Idnd. 

Tbe  Judgment  is  affirmed. 


WINDSOB  GLASS  CO.  v.  CARNEGIE  CO. 
et  aL 

(Snpreme  Oonrt  of  Pennsylvania.     Jan.  5, 
1903.) 

CORPORATIONB-HIXTKNT    OF    FRANCH18B- 
PRIVATE  INQUIRT— BILL. 

1.  Act  June  19,  1871  (P.  L.  1860),  gives  the 
right  of  inquiiy,  at  the  suit  of  private  parties, 
into  the  existence  and  extent  of  franchises  con- 
ferred by  corporate  charters,  when  they  are  set 
np  to  snpport  acts  injurioni  to  the  parties  to 
the  salt  BM,  that  the  inquiry  in  such  ac- 
tions was  limited  to  the  nature  and  extent  of 
the  franchises  conferred,  and  did  not  extend  to 
the  validity  of  the  charter  itself. 

2.  Plaintiff  filed  a  bill,  under  Act  June  19, 
1871  (P.  L.  1360),  to  inquire  into  the  extent  of 
francnisss  confeirsd  on  defendant,  which  was 


I  a  railroad  company  regularly  organized  for  th« 
convevance  of  passengers  and  freight  The 
bill  alleged  that  the  railroad  actually  built  was 
merely  a  private  road  on  the  property  of  a 
manufacturing  company,  not  furnishing  pas- 
senger cars  or  stations  or  freight  cars  which 
the  public  had  a  rieht  to  use.  Held,  that  the 
bill  was  not  maintainable. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  the  Windsor  Glass  Company 
against  the  Carnegie  Company  and  others. 
From  a  decree  dismissing  the  bill,  plalntilC 
api)eals.    Affirmed. 

Tbe  court  below  found  the  facts  to  be  as 
follows: 

"The  bill  Is  by  tbe  owner  of  lands,  part  of 
which  the  Union  Railroad  Company  claims 
the  right  to  take  for  railroad  purposes  under 
its  alleged  right  of  eminent  domain  against 
that  company  and  its  officers  and  stoclchold- 
ers,  for  the  purpose  of  having  it  adjudged 
that  the  railroad  company  is  not  a  bona  fide 
railroad  corporation,  and  is  not  operating  a 
public  road,  but  only  a  private  road  for  the 
use  of  its  stockholders  in  their  manufactur- 
ing business,  and  that  it  has,  therefore,  no 
right  to  take  the  land  of  the  plaintlfT,  or 
operate  a  railroad  over  It 

"(1)  On  July  2,  1894,  the  Union  Railroad 
Company,  one  of  the  defendants,  was  char- 
tered, under  the  general  railroad  law  of  April 
4,  1868,  and  its  supplements,  to  build  a  rail- 
road from  the  village  of  Brinton,  in  Brad- 
dock  township,  Allegheny  county,  across  tbe 
Monongahela  river,  through  tbe  borough  of 
Homestead  to  the  westerly  side  thereof;  the 
length  of  tbe  road  being  designated  as  five 
miles. 

"(2)  All  the  stockholders  named  in  the 
articles  of  association  were  employes  of  the 
Carnegie  Steel  Company,  Limited,  which 
company  was  the  real  and  beneficial  owner 
of  all  the  capital  stock  of  the  railroad;  any 
shares  not  held  in  Its  own  name  being  held 
by  Individuals  for  the  purpose  of  maintain- 
ing the  organization.  At  and  before  the 
time  of  the  chartering  and  construction  .of 
:the  Union  Railroad  Company,  the  Carnegie 
Steel  Company,  Limited,  owned  and  operat- 
ed very  extensive  furnaces  and  manufactur- 
ing plants  on  each  side  of  the  Monongahela 
river,  and  along  the  route  of  the  Union  Rail- 
road Company,  which  establishments  were 
connected,  In  part,  at  least  by  railroad 
tracks,  so  that  manufactured  and  raw  ma- 
terial, and  material  in  the  process  of  manu- 
facture, could  be  transferred  from  one  part 
of  the  system  to  another. 

"(3)  The  primary  object  of  the  promoters 
and  stockholders  of  the  Union  lUilroad  Com- 
pany (being,  in  effect  the  Carnegie  Steel 
Company,  Umited)  was  to  more  perfectly 
connect  these  plants  with  each  other,  and 
with  the  various  railroads  passing  through 
the  Monongahela  valley,  on  either  side  of  the 
river. 

"<4)  Soon  after  the  procuring  of  the  char- 
ter, tbe  road  was  built  under  It  and  up  to  the 
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presoit  time  there  has  been  expended  In  ita 
construction  about  $7,000,000;  the  construc- 
tion including  two  bridges  across  tbe  Monon- 
gahela  river. 

"(5)  The  route  of  the  Union  Railroad  is 
through  a  densely  populated  district,  contain- 
ing over  30,000  inhabitants,  and  is  through 
or  in  six  or  more  separate  towns  or  bor- 
oughs; and  there  is  much  freight  and  pas- 
senger traffic  back  and  forth  between  these 
towns,  and  between  them  and  other  places 
outside. 

"(6)  The  plaintiff  is  a  corporation,  organ- 
ized under  the  laws  of  the  state  of  Penn- 
sylvania, for  the  manufacture  of  glass,  and 
Is  the  owner  of  a  tract  of  land  in  the  bor- 
ough of  Homestead,  fronting  240  feet  on  the 
Monongahela  river,  and  extending  back  635 
feet,  more  or  less;  and  the  route  of  the 
Union  Railroad  is  over  and  across  this  land, 
within  a  very  short  distance  of  the  terminus 
at  the  line  of  the  borough  of  Homestead. 

"(7)  When  the  Union  Railroad  Company, 
in  the  construction  of  Its  road,  proposed  to 
take  land  of  a  width  sufficient  for  two 
tracks,  and  over  and  across  the  plaintiff's 
land,  a  bond  was  filed  in  the  court  of  com- 
mon '  pleas  by  the  railroad  company  for  that 
purpose;  and  the  parties  came  In  communi- 
cation about  the  damages,  and  as  to  a  propo- 
sition of  sale  made  by  the  plaintiff.  The 
plaintiff  took  legal  advice  as  to  whether  the 
defendants  bad  or  had  not  the  right  of  emi- 
nent domain,  although  this  fact  does  not  ap- 
pear to  have  been  known  to  the  railroad  com- 
pany at  the  time.  The  plaintiff  objected  to 
the  amount  of  the  bond  filed,  and  It  was 
agreed  that  they  would  take  the  company 
Itself,  without  security,  rather  than  have  a 
bond  filed  which  they  deemed  too  small  in 
amount.  To  express  this  agreement  a  let- 
ter, dated  March  10,  1899,  was  written  by 
the  plaintiff  to  the  railroad  company,  agree- 
ing that  the  defendant  company  might  with- 
draw the  bond,  and  that  the  damages  should 
be  determined  without  the  filing  of  a  bond; 
the  company  to  have  the  right  to  proceed  in 
the  meantime  with  the  construction  of  the 
road,  under  its  right  of  eminent  domain. 
The  two  tracks  were  thereupon  laid  over  the 
plaintiff's  land,  and  the  company  has  been 
since  that  time  operated  over  it,  and  exten- 
sive additions  and  Improvements  have  been 
made  upon  the  road  since  that  time. 

"(8)  The  Union  Railroad  Ciompany  has  not, 
and  never  had,  any  freight  or  passenger  sta- 
tions or  depots;  nor  has  It  provided  any  place 
along  the  line  of  its  road  where  passengers 
or  freight  may  be  received  or  discharged, 
excepting  switches  connecting  with  the  prop- 
erty of  the  Carnegie  Steel  Company  and  a 
few  others.  It  has  no  schedule  or  time- 
table of  Its  trains,  and  no  schedule  of  rates, 
and  is  constructed  on  such  grades  that  it 
cannot  be  reached  by  the  public  at  any  of 
the  thoroughfares  which  It  crosses.  It  has 
no  passenger  cars,  and  does  not  engage  In 
tht   conveyance   of   passengers.    From   be- 


tween sixty-five  and  seventy  per  cent,  of  the 
business  done  upon  the  road  and  its  branches 
and  leased  lines  Is  with  the  Carnegie  Steel 
Company,  one  of  the  defendants;  nearly  all 
of  the  remainder  is  the  transfer  of  coal  cars, 
wholly  upon  the  north  side  of  the  Mononga- 
hela river,  to  the  Pittsburg  &  Bessemer  Rail- 
road and  other  railways;  and  a  few  cars 
are  delivered  to  one  or  more  persons  in 
Homestead,  having  switches  into  their  works. 
Including  the  line  leased  by  it  from  the 
Bessemer  road  (about  seven  miles),  and  the 
branches  which  have  been  already  built,  the 
company  has  about  twenty-four  miles  of 
railroad  In  operation,  and  connects  with  the 
Pennsylvania  Railroad,  the  Baltimore  & 
Ohio,  the  Pittsburg  &  Lake  Brie,  the  Pitts- 
burg &  Bessemer,  and  other  railroads. 

"(9)  The  defendant  railroad  company 
having  declared  its  intention  of  appropriat- 
ing a  strip  of  the  plaintiff's  ground,  along- 
side of  that  which  it  first  appropriated,  for 
the  purpose  of  laying  an  additional  track  or 
tracks,  this  bill  was  filed  to  -restrain  their 
entry  for  that  purpose." 

Argued  before  MITCHDIiL,  DEAN, 
PELL,  BROWN,  MESTRBZAT,  and  POT- 
TER, JJ. 

Walter  Lyon,  Charles  H.  McEee,  and  H. 
Walton  Mitchell,  for  appellant  J.  H.  Beal. 
J.  H.  Reed,  Edwin  W.  Smith,  and  George 
H.  Shaw,  for  appellees. 

MITCHELL,  J.  The  act  of  June  19,  1871 
(P.  L.  1360),  gives  courts  the  right  of  In- 
quiry, at  the  Instance  of  private  parties.  In- 
to the  existence  and  extent  of  franchises 
conferred  by  corporate  charters,  when  the 
latter  are  set  up  in  support  of  acts  injurious 
to  the  individual  parties  complaining.  The 
language  is:  "In  all  proceedings  •  •  • 
in  which  it  is  alleged  that  the  private  rights 
of  individuals,  or  the  rights  or  franchises  of 
other  corporations,  are  injured  or  Invaded 
by  any  corporation  claioaing  to  have  a  right 
or  franchise  to  do  the  act  from  which  such 
injury  results,  it  shall  be  the  duty  of  the 
court  •  •  •  to  examine,  inquire  and  as- 
certain whether  such  corporation  does  in 
fact  possess  the  right  or  franchise  to  do  the 
act  from  which  such  alleged  Injury  •  •  • 
results;  and  if  such  right  or  franchise  has 
not  been  conferred  upon  such  corporation, 
such  courts"  shall  enjoin  or  award  damages, 
etc. 

The  act  was  intended  to  enlarge  and  make 
clear  the  rights  of  individuals  to  Inquire  in- 
to the  charter  franchises  of  corporations 
when  asserted  to  their  Individual  Injury. 
In  general,  after  a  charter  is  once  shown,  the 
subject  is  only  open  to  further  inquiry  at  the 
direct  suit  of  the  commonwealth  itself.  This 
act  enables  the  private  suitor  to  demand 
that  the  charter  right  to  do  the  thing  com- 
plained of  shall  be  shown.  But  It  does  not 
put  bim  in  the  commonwealth's  place,  or 
clothe  the  court,  at  his  instance^  with  the 
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commonwealth's  general  powers  of  Inquiry. 
The  Inquiry  Is  limited  to  the  nature  and  ex- 
tent of  the  franchises  prima  facie  conferred 
by  the  charter,  and  does  not  extend  to  the 
TSlldity  of  the  charter  Itself.  This  Is  the 
plain  limit  of  the  language  of  the  act,  "and 
If  snch  right  or  franchise  has  not  been  con- 
ferred," etc.,  and  such  has  been  its  uniform 
constmctlon. 

In  Western  Pa.  B.  Co.'s  Appeal,  104  Pa. 
399,  It  was  held  that  the  Inquiry  must  be 
confined  to  the  charter,  and  the  question  of 
loss  or  forfeiture  of  franchises  by  laches  can 
only  be  raised  by  the  state.  "But  the  appe- 
lant, by  Its  counsel.  Insists  that  the  act  of 
1871  warrants  a  much  wider  Investigation  in- 
to causes  of  forfeiture  than  those  which  may 
appear  merely  from  the  conditions  and  limi- 
tations of  a  charter.  In  other  words,  that 
the  position  of  the  commonwealth,  as  in  a 
writ  of  quo  warranto,  may  be  assumed,  and 
the  mere  nonuser  of  the  franchise  proved,  in 
order  to  establish  forfeiture  of  the  defend- 
ant's right  to  act  under  its  charter.  But  to 
this  we  cannot  agree.  •  •  •  The  act  of 
1871  contemplates  nothing  more  than  that  it 
shall  be  made  to  appear  from  the  charter 
that  the  corporation  has  the  power  to  do  the 
particular  act  In  controversy,  and  which  In- 
volves some  right  of  the  contestant." 

The  appellant's  complaint  In  the  present 
case  Is  thus  stated  in  its  own  abstract  of  Its 
bm,  wherein  It  avers  "that  said  Union  Rail- 
road Is  not  a  bona  fide  corporation  engaged 
In  operating  a  railroad  for  public  use  In  the 
conveyance  of  persons  and  property,  but  Is  a 
acbeme  or  device  of  the  defendants  for  the 
operation  under  the  guise  of  a  railroad  char- 
ter of  a  private  railroad  or  system  of  rail- 
road tracks  located  upon  the  property  of  the 
defendants,  and  connecting  the  various  plants 
and  departments  of  the  manufacturing  sys- 
tem operated  by  defendants,  and  forming  a 
part  thereof,  and  used  exclusively  for  the 
purposes  of  said  manufacturing  system;  that 
defendants  have  no  right  or  power  under  the 
said  charter  to  construct,  maintain,  and  oper- 
ate a  railroad  of  the  character  and  in  the 
manner  herein  described,  and  their  occupan- 
cy and  use  of  your  orator's  land  as  afore- 
said Is  wrongful,  unwarranted,  and  in  viola- 
tion of  law."  The  Inquiry  under  this  bill,  it 
la  manifest.  Is  not  into  the  rights  conferred 
by  the  charter,  but  Into  the  conduct  of  the 
defendants  under  It.  Defendants  obtained  a 
charter,  it  is  said,  for  a  general  railroad;  but 
all  the  corporators  were  stockholders  in  a 
manufacturing  company,  and  acted  in  the 
tnterests  of  the  latter,  not  in  good  faith  to 
build  and  operate  a  railroad,  but  merely  to 
make  an  addition  to  their  manufacturing 
plant  Similar  efforts  to  go  behind  the  rights 
expressed  in  the  charter  have  been  before 
this  court  heretofore.  Rudolph  v.  Pa.,  Schuyl- 
kUl  Valley  R  Co.,  166  Pa.  430,  31  Ati.  131, 
waa  a  very  similar  case.  A  railroad  had  con- 
strncted  a  short  branch  to  a  village  where 
there  was  a  large  Ironworks,  and  after  the 


construction  the  branch  was  used  altogether 
for  the  carrying  of  freight  to  and  from  those 
works.  No  other  stations  were  provided, 
and  no  passenger  cars.  An  owner  whose 
land  was  crossed  by  the  branch  filed  a  bill 
on  the  same  grounds  as  the  present  bill- 
that  the  branch  was  not  in  good  faith  a 
branch  road  authorized  by  the  statute,  but  a 
private  road  for  private  benefit  It  was  held 
that  the  charter  showing  the  franchise  to 
build  a  branch  was  conclusive;  the  court 
saying  that.  If  there  was  bad  faith,  "the  com- 
monwealth would  be  the  proper  party  to 
complain."  In  Gaw  v.  Bristol,  etc.,  R.  Co., 
196  Pa.  442,  46  Atl.  872,  a  similar  question 
was  determined  In  the  same  way,  though  the 
operating  motive  for  the  incorporation  of  the 
railroad  was  admitted  to  be  the  accomplish- 
ment of  an  object  in  which  the  corporators 
had  been  previously  defeated;  the  distin- 
guished counsel  frankly  arguing  that  "it  Is 
not  an  Illegal  evasion  to  accomplish  a  de- 
sired result,  lawful  in  itself,  by  discovering  a 
legal  way  to  do  the  thing  desired."  In  Oli- 
ver V.  Thompson's  Run  Bridge  Co.,  197  Pa. 
344,  47  Ati.  230,  It  was  again  held  that 
where  a  bridge  was  being  constructed  across 
a  ravine  in  accordance  with  the  charter  of  a 
bridge  company  for  that  purpose,  it  was  not 
a  good  objection,  under  the  act  of  1871,  that 
the  building  of  the  bridge  may  have  been  in- 
spired by  the  desire  of  a  passenger  railway 
company  to  secure  a  means  of  passage  over 
the  ravine,  which  it  could  not  obtain  for  It- 
self, for  lack  of  the  right  of  eminent  do- 
main. These  cases  are  conclusive  that  un- 
der the  act  of  1871  the  Inquiry  Is  limited  to 
the  grant  In  the  charter  to  do  the  thing  com- 
plained of.  If  the  power  Is  there  given,  the 
authority  of  the  court  to  Interfere  is  at  an 
end.  The  further  questions  of  good  faith  In 
obtaining  the  charter  or  in  acting  under  It 
can  only  be  raised  by  the  commonwealth. 
In  the  present  case,  as  already  sold,  the  real 
substance  of  the  complaint  is  not  that  de- 
fendants are  doing  something  that  the  char- 
ter does  not  authorize,  but  that  they  are  not 
doing  something  the  charter  enjoins,  to  wit 
not  furnishing  passenger  cars  at  all,  and  not 
furnishing  stations  or  freight  cars  which  the 
public  can  use  as  they  have  a  right  to  use  a 
public  railroad.  It  is  a  conclusive  reply  that 
If  the  defendants  should  now  provide  sta- 
tions, passenger  and  freight  trains,  time 
schedules,  etc.,  there  could  be  no  question  of 
the  charter  right  to  do  so,  and  yet  plaintiff's 
whole  complaint  would  be  swept  away  on 
the  facts. 

Much  reliance  is  placed  by  appellant  on 
Edgewood  Railroad  Co.'s  Appeal,  79  Pa.  257, 
but  the  distinction  lis  obvious.  There  the 
acts  complained  of  were  not  omissions  of  any 
part  of  the  charter  duty,  as  is  averred  here, 
but  were  acts  affirmatively  shown  not  to  be 
authorized  by  the  charter.  Such  a  case  was 
dlrectiy  within  the  act  of  1871.  Mory  v. 
Oley  Valley  Ry.  Co.,  199  Pa.  152,  48  AU.  971, 
was  another  case  of  the  same  kind,  and  the 
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decision  was  put  on  tbe  same  ground.  "The 
only  possible  conclusion,"  said  our  Brother 
Brown,  "Is  that  It  [defendant]  has  undertak- 
en to  exercise  a  right  expressly  withheld 
from  it  by  the  statute  creating  It  *  *  * 
For  a  case  like  this  tbe  act  of  June  19,  1871 
(P.  L.  1300),  was  passed." 
Decree  affirmed  at  costs  of  appellant 


CLAYTON   T.  CONSOLIDATED  TRAC- 
TION  CO. 

(Supreme  Court  of  PennsylTania.    Jan.  5^ 
1903.) 

RBLBASB— FRAUD  IN  PROCURBMBNT. 
1.  Plaintiff  sued  a  railroad  company  for  per- 
sonal injuries,  and  testified  that  a  person  came 
to  her  bouse,  claiming  to  be  a  friend  of  the  con- 
ductor of  the  street  railroad  company,  and  that 
be  had  come  to  see  if  the  conductor  could  not 
be  reinstated,  and  asked  her  if  $5  would  cover 
her  ezi>eu8e8  up  to  that  time;  that  he  produced 
a  paper  which  he  represented  to  be  a  receipt 
for  $6,  which  she  signed.  The  person  present- 
ing the  receipt  was  in  fact  an  agent  of  the  com- 
pany, and  the  paper  was  a  release  of  all  claims. 
The  testimony  of  plaintiff  was  corroborated  in 
part  by  a  witness  present  at  the  interview. 
Held,  that  the  question  of  the  fraud  of  the  rail- 
road company  iu  procuring  the  releape  was  suf- 
ficient to  take  the  case  to  the  jury. 

Appeal  from  Court  of  Common  Fleas,  Alle- 
gheny County. 

Action  by  Jane  Clayton  against  tbe  Cdn- 
BOlldated  Traction  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirm'ed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

James  C.  Gray  and  Clarence  Burleigh,  for 
appellant  J.  L.  Rltctaey  and  David  S.  Mc- 
Cann,  for  appellee. 

MESTREZAT,  J.  This  Is  an  action  of  tres- 
pass to  recover  damages  for  personal  Injuries 
which  Mrs.  Jane  Clayton,  the  plaintiff,  alleges 
she  sustained  by  the  negligent  conduct  of 
the  employes  of  the  defendant  company.  On 
the  evening  of  July  9,*  1899,  she  boarded  one 
of  defendant's  cars  on  Fifth  avenue  en  route 
to  her  home,  near  the  intersection  of  Fifth 
avenue  and  Dinwiddle  street,  in  the  city  of 
Pittsburg.  When  tbe  car  arrived  at  Dinwid- 
dle street  it  stopped,  and.  In  attempting  to 
alight,  Mrs.  Clayton  was  thrown  or  fell  to 
the  ground,  and  was  injured.  She  claims 
that  while  she  was  in  the  act  of  leaving  the 
car  it  was  suddenly  and  violently  started  by 
the  motorman,  and  she  was  thrown  to  tbe 
ground.  This  is  tbe  negligence  complained 
of  by  the  plaintiff,  on  which  she  bases  her 
claim.  The  defendant  company,  on  tbe  other 
hand,  alleges  that  the  plaintiff  attempted  to 
leave  tbe  car  after  it  had  stopped  at  the 
crossing  and  was  again  in  motion,  and  that 
her  Injuries  were  not  caused  by  Its  negli- 
gence, but  by  her  own  carelessness  in  thus 
attempting  to  alight  from  the  car  at  an  im- 
proper time.  The  company  sets  up  as  an- 
other defense  an  alleged  release  signed  by 


the  plaintiff  about  10  days  after  the  accident 
by  which  she  released  and  discharged  the 
company  from  all  claims  and  damages  which 
she  had  or  might  have  by  reason  of  the  hi- 
Jurles  she  sustained  in  falling  or  being 
thrown  from  the  car.  To  this  defense  tbe 
plaintiff  replied  that  the  release  was  procured 
by  fraud,  and  therefore  was  not  binding  up- 
on her. 

Tbe  learned  trial  judge  sabmitted  tbe  Is- 
sues of  fact  thus  raised  to  the  jury,  who 
found  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  company  appealed  from  the  judg- 
ment entered  against  it  The  appellant  raises 
but  a  single  question  for  consideration  on 
this  appeal,  and  that  is  whether  there  was 
sufficient  evidence  to  be  submitted  to  the  jury 
on  the  question  of  fraud  in  procuring  the  re- 
lease. The  determination  of  this  question 
requires  an  examination  of  the  testimony. 

Tbe  release  was  signed  at  the  home  of  the 
plaintiff  on  July  19,  1899,  at  the  Instance  and 
request  of  A.  L.  Bowden,  the  defendant's 
agent  Br.  Bowden  called  on  the  plaintiff 
twice  at  her  residence  before  be  obtained  the 
release.  Mrs.  Clayton  testifies  to  what  oc- 
curred on  the  two  occasions,  and.  In  sub- 
stance, says:  That  at  the  first  interview 
Bowden  said  that  he  was  a  friend  of  the 
conductor  in  charge  of  the  car  when  she  was 
Injured  and  that  he  had  come  to  see  her  in 
regard  to  reinstating  him;  that  he  Intended 
seeing  the  company  for  tbat  purpose,  but  de- 
sired to  see  her  first,  as  he  thought  her  in- 
fluence necessary.  That  he  was  there  only  a 
short  time,  and,  on  leaving,  said  that  if  he 
was  successful  with  the  company  in  the  con- 
ductor's behalf,  he  would  return  and  advise 
her  of  the  fact  That  the  second  Interview 
was  in  her  parlor  In  tbe  presence  of  Miss  An- 
nie Rinehart  who  boarded  with  her.  That  in 
this  interview  Bowden  asked  her  about  her 
expenses,  and  if  $5  would  cover  them,  and  she 
told  him  she  thought  it  would  at  that  time. 
That  he  then  produced  a  receipt  for  $5  for 
the  expenses  she  had  Incurred,  and  requested 
her  to  sign  It  That  he  read  no  paper  to  her. 
That  on  his  second  call  she  did  not  receive 
Bowden,  but  found  him  in  the  parlor,  and 
supposes  that  Miss  Rinehart  admitted  him. 
That  Miss  Rinehart  was  in  the  parlor,  and 
was  present  during  the  entire  Interview. 
That  the  paper  she  signed  was  folded,  and 
she  saw  no  writing  on  it  That  the  expenses 
for  which  the  $5  were  paid  her  were  for  such 
work  as  washing  and  hronlng.  That.  Bowden 
left  no  card  with  her  on  either  occasion  when 
he  called. 

Miss  Rinehart  testifies  that  at  the  second 
Interview  she  admitted  Bowden  to  the  house, 
and  was  present  and  heard  every  word  that 
was  spoken  between  the  parties;  that  Bow- 
den began  asking  Mrs.  Clayton  about  her 
condition,  and  she  told  him  she  was  suffer- 
ing, and  did  not  know  how  badly  she  was  In- 
jured; that  he  then  asked  her  how  much  she 
had  paid  during  the  week  for  help,  or  any- 
thing of  that  kind,  and  she  replied  that  she 
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did  not  know;  that  he  asked  Mrs.  Clayton 
further  about  her  expenses,  and  If  $5  would 
cover  what  she  had  paid,  and  she  replied  that 
It  would;  that  he  then  said  he  would  give 
ber  a  check  for  $S  for  the  expenses  of  the 
week;  that  Bowden  wrote  something,  and 
passed  a  little  slip  of  paper  to  Mrs.  Clayton, 
and  asked  If  she  would  sign  a  receipt  for  $5 
for  ber  expenses  for  the  week,  and  she  sign- 
ed the  paper;  that  he  said  that  it  was  for 
her  expenses;  that  Bowden,  pointing  bis  fin- 
ger at  a  blank  line,  asked  ber  'If  she  would 
"mind  witnessing  her  receipt  for  this  $5," 
and  that  the  witness  did  so;  that  Bowden 
did  not  read  the  paper  to  the  witness  or  Mrs. 
Clayton,  and  that  the  latter  did  not  bare  it  in 
her  bands  to  read;  that  It  was  in  the  form 
of  about  half  a  size  of  a  foolscap  sheet  of  pa- 
per; that  the  witness  did  not  read  the  pa- 
per because  she  took  Bowden's  word  that  It 
was  a  receipt;  that  It  was  folded  when  she 
signed  it;  that  Mrs.  Clayton  did  not  have  or 
display  Bowden's  card  during  this  interview. 

The  only  witness  in  behalf  of  the  defend- 
ant who  testified  In  regard  to  the  release  was 
Mr.  Bowden,  and  his  testimony,  in  substance, 
is  as  follows:  He  called  on  Mrs.  Clayton  on 
July  14th  and  19th.  At  the  first  Interview, 
at  which  he  remained  an  hour  and  a  half,  bis 
errand  was  to  see  if  she  was  injured,  and,  if 
so,  to  bring  about  a  settlement.  She  said 
she  did  not  then  know  the  extent  of  ber  in- 
juries, but,  if  she  was  injured,  she  would 
agree  to  settle,  and  requested  him  to  call 
ngaln.  He  told  her  he  was  the  agent  of  the 
company,  and  gave  her  bis  card,  showing  the 
fact,  which  she  displayed  on  his  second  visit. 
He  denies  that  he  told  her  be  came  to  see  her 
In  the  interest  of  the  conductor,  but  admits 
that  Mrs.  Clayton  expressed  sympathy  for 
the  conductor.  He  called  again,  taking  with 
blm  a  release,  and  Mrs.  Clayton  admitted 
him  to  the  bouse.  He  talked  with  her  alone 
quite  awhile,  and,  when  he  found  she  was 
bnt  slightly  injured,  arranged  terms  of  set- 
tlement. He  then  read  the  release  to  Mrs. 
Clayton  and  Miss  Rlnehart,  whom  Mrs.  Clay- 
ton called  to  witness  it  He  denies  that  he 
represented  the  release  to  be  a  receipt  for 
$5  for  expenses,  and  that  he  asked  Mrs.  Clay- 
ton to  sign  It  as  such. 

We  do  not  understand  that  the  learned 
counsel  for  the  appellant  controvert  the  prop- 
osition that,  If  the  release  was  procured  by 
fraud.  It  would  be  void  as  to  the  plaintiff, 
and  be  no  defense  to  this  action.  The  only 
question,  therefore.  Is  as  to  the  sufficiency  of 
the  evidence  to  establish  the  fact.  We  have 
stated  above  the  substance  of  the  testimony 
describing  the  circumstances  under  which 
the  release  was  procured,  and  it  is  clearly 
wltbln  the  rule  requiring  such  testimony  to 
be  clear,  precise,  and  indubitable.  There  can 
be  no  doubt  If  the  two  witnesses  are  credi- 
ble, that  the  defendant's  agent  misrepresent- 
ed the  true  character  of  the  release,  and 
prevented  its  contents  from  being  known  to 
Mrs.  Clayton  or  Miss  KInebart    It  is  equal- 


ly clear,  if  the  jury  believed  the  plaiutilTa 
witnesses,  that  Mrs.  Clayton  executed  the  re- 
lease by  reason  of  the  fraudulent  representa- 
tions as  to  Its  contents  made  by  the  company's 
agent.  The  testimony  of  both  witnesses  is  to 
that  effect  and  it  Is  clear  and  positive.  It  flatly 
Qontradlcts,  as  will  be  observed,  the  testimony 
of  the  company's  agent  as  to  the  material  facts 
of  the  fraudulent  representations  made  by 
him  at  the  second  Interview,  when  the  release 
was  signed.  Miss  Rlnehart  is  wholly  disin- 
terested in  the  controversy,  while  the  compa- 
ny's agent  lacks  corroboration  by  any  other 
witness.  We  think  the  evidence  of  fraud 
was  not  only  sufficient  to  submit  to  the  Jury, 
but  that  It  fully  warrants  their  conclusion 
that  the  release  was  procured  by  misrepre- 
sentation and  fraud. 

The  leai-ned  counsel  for  the  appellant  rely 
upon  Penna.  R.  Co.  v.  Shay,  82  Pa.  108,  and 
De  Douglas  v.  Union  Traction  Co.,  198  Pa. 
430,  48  Atl.  262,  as  decisive  of  the  question 
for  determination  here.  In  the  Shay  Case 
the  trial  Judge  said  in  his  charge  that  "we 
fall  to  see  any  sufficient  evidence  to  justify 
the  Jury  In  a  conclusion  of  fraud  to  set  aside 
the  written"  evidence— the  release  in  this 
case;"  and  this  court  (Sharswood,  J.),  in  hold- 
ing that  to  be  true,  said  that  "Shay  [the 
plalntifr]  did  not  even  deny  that  be  knew 
what  he  was  signing;  that  it  was  a  release 
of  all  his  claim  upon  the  company  In  consid- 
eration of  a  sum  of  money  sufficient  to  pay 
the  funeral  expenses."  In  De  Douglas  v. 
Union  Traction  Co.,  the  plaintiff  testified  that 
she  was  requested  to  sign  a  receipt  when  she 
received  the  money;  and  she  and  her  sister, 
who  witnessed  the  paper,  testified  that  the 
release  was  not  read  to  ber.  It  was  held 
that  "the  evidence  was  not  sufficient  to  sup- 
port the  plaintiff's  claim."  The  facts  of 
these  cases  clearly  distlngnlsb  them  from  the 
case  at  bar.  The  mere  fact  that  the  release 
was  not  read  to  Mrs.  Clayton,  or  that  she 
did  not  read  it,  or  signed  it  without  knowing 
its  contents,  is  npt  sufficient  to  invalidate  It, 
or  to  convict  the  defendant  of  fraud  in  pro- 
curing it  As  was  said  by  Chief  Justice  Gib- 
son In  Greenfield's  Estate,  14  Fa.  489,  "if  a 
party  who  can  read  will  not  read  a  deed  put 
before  blm  for  execution,  or  If,  being  unable 
to  read,  will  not  demand  to  have  It  read  or 
explained  to  blm,  he  is  guilty  of  supine  neg- 
ligence, which,  I  take  it,  is  not  the  subject 
of  protection  either  in  equity  or  at  law." 
Here  the  company's  agent  did  not  ask  the 
plaintiff  for  a  release  for  ber  injuries,  nor 
was  it  discussed  in  the  conversation  be- 
tween the  parties.  The  plaintiff  was  not  on- 
ly Ignorant  of  the  contents  of  the  paper,  but 
the  company's  agent  misrepresented  its  con- 
tents, and,  without  reading  the  paper  to  Mrs. 
Clayton,  or  giving  her  an  opportunity  to  read 
it,  assured  ber  that  it  was  a  receipt  for  the 
sum  which  she  and  the  agent  had  agreed  up- 
on as  compensation  for  the  expenses  Incur- 
red by  her  since  she  was  Injured.  In  addi- 
tion to  this,  when  he  presented  the  paper  for 
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Mrs.  Clayton's  signature,  be  had  folded  It  so 
that  neither  she  nor  the  witness  Miss  Bine- 
hart  coQld  see  Its  contents.  These  and  other 
acts  on  the  part  of  the  company's  agent,  dis- 
closed by  the  testimony,  clearly  constitute 
fraud,  and,  haying  been  established  by  the 
verdict  of  the  Jury,  they  relieve  the  plalntlfF 
from  the  binding  force  of  the  Instrument  to 
which  she  attached  her  signature.  The 
fraud  perpetrated  In  procuring  It  vitiated  the 
paper,  and  rendered  It  as  inoperative  and  In- 
eftectlve  as  though  it  had  never  been  signed. 
Cleary  v.  Municipal  Electric  Light  Co.,  65  Hun, 
021,  19  N.  X.  Supp.  951;  BUss  v.  N.  Y.  C,  &  H. 
R.  R.  Co.  (Mass.)  36  N.  E.  65,  39  Am.  St.  Rep. 
504;  C,  R.  I.  &  P.  Ry.  Co.  v.  Lewis,  109  111. 
120.  In  the  case  last  cited  It  Is  said:  "Con- 
ceding the  fact  to  be  well  founded— as  must 
be  done— that  the  plaintiff  was  induced  by 
the  agents  of  defendant  to  sign  the  paper 
under  the  belief  that  it  was  a  mere  receipt 
for  expenses,  then  that  would  be  a  fraud 
upon  her,  and  the  alleged  release  would  con- 
stitute no  bar  to  the  present  action." 

The  learned  trial  Judge,  In  a  very  accurate 
charge,  to  which  no  exception  has  been  tak- 
en, submitted  the  case  to  the  Jury,  and  they 
have  found  that  the  release  was  procured 
by  the  fraud  of  the  defendant's  agent  The 
evidence  being  sufficient  to  warrant  Its  sub- 
mission to  the  Jory,  the  judgment  entered  on 
the  verdict  must  be  sustained.  The  assign- 
ment of  error  is  overruled,  and  the  Judgment 
Is  aOlrmed. 


PARK  BROS.  &  CO.,  Limited,  v.  OIL  CITY 
BOILEB  WORKS. 

(Supreme  Court  of  Pennsylvania.     Jan.  6,- 
1903.) 

CORPORATIONS— ACTIONS— VENTJE— PROCESS 
— fiERVICB— SETTINO  ASIDE. 

1.  Act  July  9,  1901  (P.  L.  614),  regulating 
the  service  of  process,  does  not  affect  the  com- 
mon-law rule  as  to  suits  against  corporations, 
and  onder  it  no  snlt  is  authorized  against  a 
corporation  Mkcei>t  in  a  county  where  the  cor- 
porate property  is  situated,  or  where  It  trans- 
acts a  substantial  part  of  its  business.. 

2.  Where  service  of  process  on  a  corporation 
Is  Irregular,  it  may  be  set  aside  on  rule,  and  it 
is  not  necessary  to  file  a  plea  in  abatement. 

3.  A  return  of  service  of  process  against  a 
corporation  should  set  out  service  at  the  office 
or  place  of  business  of  the  corporation  in  the 
county,  and  If  it  is  not  so  served  such  facts 
should  be  set  forth  as  would  aiHrmatlvely  show 
iicrvice  within  some  of  the  methods  prescribed 
by  statute. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Park  Bros.  &  Co.,  Limited,  for 
use  of  the  Park  Steel  Company,  against  the 
Oil  City  Boiler  Works.  From  an  order  mak- 
ing absolute  a  rule  to  set  aside  service  of 
summons,  plaintiff  appeals.    Affirmed. 

The  defendant  company  is  a  manufactur- 
ing corporation  of  Pennsylvania,  having  its 
office  In  OU  City,  Venango  county,  and  hav- 


ing no  office  or  place  of  business  in  Allegheny 
county.  The  suit  was  brought  in  assumpsit 
to  recover  the  price  of  steel  sold  to  the  de- 
fendants by  the  plaintiffs  by  a  written  con- 
tract, the  place  of  execution  and  delivery  of 
which  did  not  appear,  but  which  provided  for 
the  delivery  of  steel  f.  o.  b.  Pittsburg  to- the 
defendant  company.  The  return  was  as  fol- 
lows: 

"Served  July  31,  1901,  by  delivering  a  true 
and  attested  copy  of  this  writ  to  D.  J.  Geary, 
vice  president  of  the  Oil  City  Boiler  Works, 
a  corporation  of  Pennsylvania,  and  made 
known  to  him  the  contents  thereof.    - 

"So  ans.         Wm.  C.  McKInley,  Sheriff." 

D.  J.  Geary  filed  the  following  affidavit: 
"D.  J.  Geary,  being  duly  sworn  according  to 
law,  deposes  and  says  that  the  Oil  City  Boil- 
er Works  Is  a  corporation  organized  under 
and  existing  by  virtue  of  the  laws  of  the 
state  of  Pennsylvania;  that  it  has  no  prop- 
erty, agent,  or  place  of  business  in  the  county 
of  Allegheny,  and  did  not  have  on  July  31. 
1901,  and  for  a  long  time  prior  thereto;  that 
none  of  Its  officers  or  directors  resided  In  the 
county  of  Allegheny;  that  It  transacts  no 
business  In  the  county  of  Allegheny,  and  has 
not  transacted  any  business  in  the  county  of 
Allegheny  for  many  months  prior  to  Jidy  31, 
1901,  on  July  31,  1901,  or  since;  that  on  July 
31,  1901,  while  deponent,  the  vice  president 
of  said  corporation,  was  passing  through  said 
city  of  Pittsburg  on  his  way  to  the  dty  of 
New  York,  being  only  temporarily  at  said 
city,  summons  In  said  above-stated  case  was 
served  upon  him;  that  he  is  advised  said 
service  gave  the  court  no  Jurisdiction." 

Argued  before  MITCHELL,  DEAN,  FELL. 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

John  8.  Wendt,  D.  T.  Watson,  and  Johns 
McCIeave,  for  appellant.  A.  Leo  Well  and 
Charles  M.  Thorp,  for  appellee. 

MITCHELL,  J.  At  common  law  a  corpora- 
tion could  only  be  sued  in  the  territorial  Ju- 
risdiction where  It  had  its  legal  domicile,  and 
that  was  where  it  had  Its  chief  place  of  busi- 
ness. The  general  corporation  act  of  this 
state  requires  the  charter  to  set  ont  "the 
.place  or  places  where  its  business  is  to  be 
transacted,"  and  this  becomes  the  legal  domi- 
cile of  the  corporation.  Notwithstanding  the 
learned  and  Ingenious  argument  of  the  appel- 
lant. It  Is  too  firmly  settled  to  admit  of  ques- 
tion that  the  common-law  rule  as  to  suits 
against  corporations  Is  still  the  general  rule 
In  Pennsylvania,  and  any  exceptions  to  It 
must  rest  on  clear  statutory  authority.  The 
learned  Judge  below  found  some  conflict  in 
the  decisions  of  the  courts  of  common  pleas, 
and  some  uncertainty,  perhaps,  in  those  of 
this  court.  It  is  not  worth  while,  however, 
to  enter  upon  an  extended  review  and  com- 
parison of  the  cases,  since  the  subject  was 
carefully  considered  and  settled  In  Bailey  t. 
Wllllamsport,  etc.,  R.  R.  Co.,  174  Pa.  114,  84 
AtL  556.    In  that  case  the  legislation  down 
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to  that  date  was  reviewed  by  our  Brother 
Dean,  and  the  result  abown  that  no  suit  la 
authorized  against  a  corporation  except  In  a 
county  where  the  corporate  property  Is  in 
whole  or  in  part  situated,  or  where  It  trans- 
acts a  substantial  part  of  Its  business.  Jen- 
sen T.  Philadelphia,  etc.,  St  Railway  Co.,  201 
Pa.  603,  51  Atl.  811.  Since  those  cases  arose, 
however,  there  has  been  passed  the  act  of 
July  9,  1901  (P.  li.  614),  and  we  have  to  con- 
sider its  effect.  It  Is  entitled  "An  act  relat- 
ing to  the  service  of  certain  process  In  ac- 
tions at  law,  and  the  effect  thereof,  and  pro- 
viding who  shall  be  made  parties  to  certain 
writs."  It  provides  somewhat  elaborately 
for  service  of  summons,  attachment  In  execu- 
tion, etc.,  first  upon  Individuals,  and,  second- 
ly, upon  corporations,  limited  partnerships, 
etc.,  by  the  sheriff  'in  the  county  wherein  it 
ia  Issued,  in  any  one  of  the  following  meth- 
ods: (a)  By  banding  a  true  and  attested 
copy  thereof  to  the  president  secretary,  treas- 
urer, cashier,  chief  clerk  or  other  executive 
officer  personally;  or  •  •  •  (f)  if  the  cor- 
poration •  *  •  has  no  office  or  place  of 
business  In  actual  operation  in  the  county 
where  the  cause  of  action  arose,  then  serv- 
ice may  be  made  in  such  county  upon  any 
member  of  Its  board  of  directors  in  any  of 
the  methods  set  forth"  previously.  These 
are  the  only  portions  of  the  act  bearing  upon 
the  present  Inquiry,  the  others  merely  vary- 
ing the  allowable  kinds  of  service  under  dif- 
ferent circumstances.  All  of  them  relate 
solely  to  methods  of  service.  No  direct  ref- 
erence Is  made  anywhere  to  the  Jurisdiction 
of  the  courts,  nor  Is  any  such  hitent  discover- 
able In  the  title.  The  only  phrases  from 
which  such  Intent  could  be  even  remotely  In- 
ferred are  in  the  second  section,  above  quot- 
ed, that  the  sheriff  may  serve  the  writ  "In 
the  county  wherein  It  is  Issued,"  and  the  pro- 
vision in  clause  "f '  for  service  where  the  cor- 
poration has  no  office  or  place  of  business  in 
actnal  operation  "in  the  county  where  the 
cause  of  action  arose."  These  are  altogether 
Insuffldent  to  turn  an  act  whose  title  and 
plain  general  purpose  relate  solely  to  meth- 
ods of  service  Into  one  making  substantial 
changes  In  the  jurisdiction  of  courts  and  the 
liability  of  corporations  to  be  sued.  The 
words,  "county  wherehi  It  Is  issued,"  and 
"county  where  the  cause  of  action  arose." 
mean  county  wherein  It  was  legally  issued, 
and  county  where  the  location  of  property  or 
business  gave  Jurisdiction  to  the  courts  un- 
der existing  law.  If  the  quarter  sessions  Is- 
sued a  writ  of  summons  in  a  civil  action.  It 
could  hardly  be.  contended  that  It  was  sus- 
tainable by  this  act.  and  yet  the  argument 
cannot  stop  short  of  that  result  if  the  lan- 
guage quoted  was  a  grant  of  Jurisdiction. 
The  learned  Judge  below  was  correct  in  hold- 
ing that  the  act  of  1901  was  a  regulation  of 
service  only. 


It  Is  further  complained  the  court  erred  in 
setting  aside  the  service  on  a  rule,  instead  of 
putting  the  defendant  to  a  plea  in  abatement 
The  latter  Is  the  ancient  and  more  formal 
way,  but  it  is  not  necessarily  exclusive.  The 
enlarged  operation  of  rules  is  a  somewhat  pe- 
culiar and  very  admirable  feature  of  Penn- 
sylvania Jurisprudence,  growing  largely  out 
of  the  administration  of  equity  through  com- 
mon-law forms.  It  was  early  held  that  rem- 
edy by  rules  had  supplanted  the  ancient  au- 
dita querela  and  writ  of  error  coram  nobis, 
and  the  constant  tendency  of  modem  practice 
has  been  to  enlarge,  rather  than  to  restrict 
their  operation.  No  serious  disadvantages 
have  as  yet  been  perceived,  and  the  conven- 
ience is  such  that  the  legislature  has  In  some 
cases— such  as  the  acts  of  1836  as  to  inter- 
pleaders in  the  district  court  of  Philadelphia, 
of  1881,  1885.  1889,  and  1893  as  to  eject- 
ments, etc.— carried  rules  beyond  their  natural 
and  legitimate  province,  and  clothed  them 
with  the  office  of  original  process. 

The  practice  of  setting  aside  service  on  rule 
has  the  sanction  of  precedents  sufficient  to 
save  it  from  being  pronounced  Irregular  In 
cases  where  it  reaches  the  deshred  end  with- 
out Inconvenience  or  injustice  to  either  party. 
See  Parke  v.  Commonwealth  Ins.  Co.,  44  Pa. 
422;  Hagerman  v.  Empire  Slate  Co.,  97  Pa. 
634;  Hawn  v.  Penna.  Canal  Co.,  154  Pa. 
455,  26  Atl.  544;  Fulton  v.  Commercial  Trav- 
elers' Accident  Assn.,  172  Pa.  117,  33  AtL 
324;  Bailey  v.  WllUamsport,  etc.,  H.  R.  Co., 
174  Pa.  114,  84  Atl.  556;  Piatt  v.  Belsena 
Coal  Mining  Co.,  191  Pa.  215,  43  Atl.  207; 
and  Jensen  v.  Phila.  &  S.  Ry.  Co.,  201  Pa. 
603,  61  Atl.  811. 

While  it  Is  still  the  law  that  the  sheriff's 
return  is  conclusive  on  the  parties,  and  can- 
not be  contradicted,  yet  modern  practice  Is 
liberal  in  allowing  inquiry  into  the  actual 
facts  where  the  return  Itself  Is  not  full  or 
explicit.  The  return  in  the  present  case  li 
exceedingly  meager.  It  does  not  show  that 
the  service  upon  the  vice  president  of  the  de- 
fendant corporation  was  made  in  Allegheny 
county,  or  even  In  the  state  of  Pennsylvania. 
No  doubt  these  facts  will  be  presumed  in  fa- 
vor of  the  sheriff's  official  action,  but  the 
facts  are  left  open  to  inquiry.  If  it  appeared 
that  the  service  was  in  another  state,  it  would 
unquestionably  be  bad,  notwithstanding  the 
return.  A  proper  return  should  set  out  a 
service  at  the  office  or  place  of  business  of 
the  corporation  In  the  county,  or,  if  not  so 
served,  then  the  facts  should  be  affirmatively 
returned  which  will  bring  the  service  within 
some  of  the  methods  prescribed  by  statute. 
The  court  In  the  present  case  did  not  go  into 
evidence  contradicting  the  return,  but  only 
considered  other  facts  consistent  with  the  re- 
turn, but  showing  details  from  which  it  clear- 
ly app[-nred  that  the  service  was  bad. 

Judgment  affirmed. 
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(Supreme  Court  of  Pennsylvania. 
1903.) 


Jan.  6, 


AOTION  AGAINST  £!XECDTOR^-RBS  JUDICATA— 
ADMISSIONS. 

1.  In  an  action  against  an  executor  on  a  note 
given  by  decedent,  brought  by  his  son,  the  rec- 
ord of  a  prior  suit  in  equity  by  the  executor 
against  the  son,  in  which  a  decree  was  rendered 
compelling  the  son  to  surrender  to  the  estate 
certain  stock,  was  inadmissible  as  res  judicata, 
where  the  note  was  not  involved  in  the  settle- 
ment connected  with  the  equity  suit  in  which 
the  note  was  referred  to. 

2.  Where  a  son  sues  his  father's,  estate  on  a 
note,  an  item  in  an  inventory  filed  by  the  son 
as  executor  for  his  father,  specifying  a  claim 
against  himself,  is  insufficient  to  sustain  a  plea 
of  aet-oS,  without  other  evidence. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  P.  W.  Siebert  against  William 
Stelnmeyer,  executor.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

Counsel  for  defendant  offered  in  eyidence 
the  record  of  tlie  court  of  common  pleas, 
which  was  a  bill  in  equity  filed  by  WlUiara 
Stelnmeyer,  executor  of  the  last  will  and 
testament  of  Christian  Siebert,  deceased, 
versus  P.  W.  Siebert,  and  the  Ewalt  Street 
Bridge  Company,  which  was  in  the  Supreme 
Court  at  the  October  term,  1898,  in  support 
of  the  proposition  that  the  claim  In  relation 
to  this  note  now  sued  on  Is  res  adjudlcata. 
"Mr.  Rddgers  (addressing  Mr.  Ferguson): 
The  note  that  is  referred  to  In  this  proceed- 
ing is  the  same  note  as  the  note  now  offered, 
is  It  not?  Mr.  Ferguson:  The  plaintiff  in 
this  case  was  Interrogated  in  that  case,  upon 
cross-examination,  as  to  the  note  sued  on  In 
this  case.  Mr.  Ferguson:  I  object,  first, 
that  the  note  sued  on  in  this  case  was  not  in- 
volved In  the  pleadings  in  that  case;  that 
those  proceedings  are  not,  therefore,  res  ad- 
judlcata: and,  generally,  that  the  off6r  Is 
Incompetent  and  Irrelevant.  (Objection  sos- 
tained,  and  bill  sealed  for  defendant.)" 

A  witness  for  defendant  was  asked  these 
questions:  "Q.  Do  you  know  the  paper  I 
hand  you,  marked  'Exhibit  No.  2'?  A.  Yes. 
sir.  Q.  What  Is  it?  A.  This  is  the  inven- 
tory and  appraisement  of  the  estate  of  Chris- 
tian Siebert.  Q.  So  far  as  regards  the  in- 
ventory, it  is  a  statement  of  the  items,  and 
has  a  heading  with  the  words,  'Christian 
Siebert,  18th  Ward,  City  of  Pittsburg.'  Do 
you  know  in  whose  handwriting  all  the  en- 
tries I  have  referred  to  are?  A.  The  hand- 
writing of  P.  W.  Siebert.  Q.  And  this  was 
filed  by  P.  W.  Siebert  and  yourself,  I  pre- 
sume? A.  Yes.  sir.  Mr.  Rodgers:  I  offer 
Exhibit  No.  2,  the  relevancy  of  which  is  in 
the  way  of  a  set-off.  There  is  an  item  claim- 
ed against  P.  W.  Siebert,  with  Interest, 
amounting  to  $8,300.  I  propose  to  use  that 
as  a  set-off.  (Objected  to  as  incompetent  for 
that  purpose.  Objection  sustained,  and  bill 
sealed  for  defendant.)" 

The  court  charged  as  follows:    "Under  the 


evidence  In  this  case,  as  we  understand  the 
law  to  be,  the  plaintiff  la  entitled  to  a  ver- 
dict for  the  amount  of  his  claim,  with  inter- 
est upon  it,  which  will  be  computed.  We 
therefore  Instruct  you,  as  a  matter  of  law. 
that,  under  ail  the  facts  in  the  case,  the 
plaintiff  is  entitled  to  your  verdict  for  the 
amount  of  this  note,  with  proper  interest." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTER.  JJ. 

James  R.  Sterrett,  W.  B.  Rodgers,  Thomas 
Patterson,  and  M.  W.  Acheson,  Jr.,  for  appel- 
lant J.  S.' Ferguson  and  E.  6.  Ferguson, 
for  appellee. 

FELL,  J.  This  action  was  against  the  ex- 
ecutor of  the  will  of  Christian  Siebert,  on  a 
promissory  note  made  by  the  decedent,  which 
l>ecame  due  after  his  death.  The  grounds 
of  defense  at  the  trial  were  res  adjudicatn 
and  set-off.  In  support  of  the  first  ground 
the  defendant  offered  in  evidence  the  record 
of  a  proceeding  in  equity  between  the  same 
parties  in  which  the  defendant  In  this  ac- 
tion was  the  plaintiff,  and  obtained  a  decree 
that  certain  shares  of  stock  of  the  Ewalt 
Street  Bridge  Company,  standing  In  the 
name  of  P.  W.  Siebert,  belonged  to  the  es- 
tate of  his  father,  Christian  Siebert  In  the 
answer  filed  In  that  proceeding,  P.  W.  Sie- 
I>ert  alleged  that  the  stock  had  l>een  trans- 
ferred to  him  in  part  payment  of  an  In- 
debtedness due  by  his  father.  At  the  hear- 
ing he  testified  that  there  was  due  him  In 
the  settlement  of  an  account  with  Ills  father 
$19,000,  and  that  In  payment  of  items  of  this 
account,  amounting  to  $6,500,  be  took  100 
shares  of  the  stock,'  and  that  a  note  for  $12,- 
500  was  given  in  payment  of  the  balance. 
The  court,  among  other  conclusions  of  fact 
found  that  the  stock  had  not  been  transferred 
to  P.  W.  Siebert  by  his  father,  and  that  his 
father  did  not  then  "owe  him  $19,000,  or,  as 
far  as  appears,  any  sum  whatsoever."  See 
Stelnmeyer  v.  Siebert,  190  Pa.  471,  42  Ati. 
880,  TO  Am.  St  Rep.  641.  The  plea  of  res 
adjudlcata  is  based  on  the  second  finding. 

The  note  of  $12,500,  mentioned  In  the  tes- 
timony. Is  the  note  on  which  this  action  Is 
founded.  We  do  not  see  that  Its  validity 
came  into  question  in  the  equity  proceed- 
ings. It  was  not  referred  to  in  the  bill, 
which  was  filed  after  suit  Iiad  been  brought 
on  it,  nor  in  the  answer,  nor  was  it  lnvolve<l 
In  the  accounting  prayed  for,,  which  was 
limited  to  the  dividends  received  on  the 
stock.  The  only  mention  of  It  was  in  con- 
nection with  a  settlement  by  which  it  was 
claimed  that  payment  had  been  made  for 
the  stock.  Of  this  settlement  it  was  mere- 
ly an  Incident  and  related  to  a  part  of  the 
transaction  in  which  the  stock  was  not  in- 
volved. The  finding  that  Christian  Siebert 
did  not  owe  $19,000,  "or,  as  far  as  appears," 
any  sum  whatever,  settled  nothing  In  rela- 
tion to  this  note.  The  explanation  offered  as 
to  the  manner  in  which  the  stock  had  been 
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acquired  was  found  to  be  unsatisfactory, 
but  the  Inquiry  was  limited  to  the  matter  of 
the  credit  alleged  to  have  been  given.  The 
finding  by  the  court  did  not  conclude  the  de- 
fendant in  that  proceeding  as  lo  matters  not 
necessarily  taivolTed  in  It  The  record  was 
therefore  not  admissible  in  evidence. 

The  only  evidence  offered  In  support  of 
the  plea  of  set-ofT  was  an  item  of  the  inven- 
tory of  the  estate  of  Christian  Siebert,  as 
follows:  "Claim  against  P.  W.  Siebert,  and 
hiterest  from  October  8,  1892,  |8,860."  The 
entire  Inventory,  except  the  printed  portion, 
was  in  the  handwriting  of  the  plaintiff,  and 
was  filed  while  he  was  one  of  the  executors 
of  bis  father's  estate.  It  was  offered  as  an 
admission  of  an  Indebtedness  by  him  to  the 
estate.  Unsupported  by  testimony,  it 
amounts  to  nothing  more  than  an  admission 
that  the  decedent  claimed  that  the  plaintiff 
owed  him  on  some  account  the  sum  named. 
If  disputed.  It  was  proper  to  Include  it  in 
the  iDventory,  and  thus  bring  it  to  the  atten- 
tion of  the  orphans'  court  and  of  parties  in- 
terested; but,  standing  alone,  it  was  not  in 
Itself  an  admission  that  would  sustain  an 
action  or  establish  a  set-off. 

The  question  whether  the  burden  was  on 
the  plaintiff  to  prove  the  consideration  for 
the  note,  because  of  the  confidential  relation 
In  which  he  stood  to  his  father,  does  not  ap- 
pear to  have  been  raised  at  the  trial.  The 
record  in  the  equity  proceedings  was  offered 
for  the  specific  purpose  of  showing  that  there 
had  been  a  prior  adjudication  of  the  matter 
In  controversy,  and  no  other  ground  for  Its 
admission  can  now  be  set  up.  There  wns 
nothing  on  the  record  in  this  action  that 
showed  that  the  plaintiff  had  been  the  ex- 
ecutor of  Christian  Siebert,  or  that  he  was 
his  son,  and  there  was  no  evidence  in  the 
case  that  suggested  the  existence  of  a  con- 
fidential business  relation. 

The  judgment  is  sfllrmed. 


In  re  PAYNE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  B, 
1903.) 

OBCEDENT'S  ESTATE— CONTRACT— CARB  OP 
MOTHBR—KVIDKNCE— LIMITATIONS. 

1.  Where  a  married  daughter,  liring  in  her 
own  home,  agreed  with  her  father  to  take  care 
of  her  mother  until  the  latter's  death,  on  au 
rxprpss  contract  on  the  part  of  the  father  to 
pay  for  the  services  at  a  rate  to  be  fixed  by  the 
mother's  physician,  and  award  to  the  daughter 
of  a  sum  less  than  half  what  the  mother's  ex- 
penses would  have  been  at  a  hospital  will  be 
sustained. 

2.  An  objection  that  a  part  of  a  claim  is  bar- 
red by  limitations  cannot  be  first  raised  on  ap- 
peal. 

Appeal  from  Orphans'  Court.  Allegheny 
County.  , 

In  the  matter  of  the  estate  of  James 
Payne,  deceased.    From  the  decree  dismiss- 


*  X.  See  Appeal  and  Error,  vol.   t.  Cent.   Dts.   I 
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log    exceptions   to    adjudication,   Harry   H. 
Beed,  executor,  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,   and   POTTER,  JJ. 

R.  B.  Petty  and  J.  R.  McQuaide,  for  ap- 
pellant.   W.  B.  Rodgers,  for  appellee. 

MITCHELL,  J.  Post  mortem  claims,  es- 
pecially by  members  of  the  decedent's  fam- 
ily, are  not  favorably  regarded.  Frequently, 
If  not  generally,  they  are  the  product  of 
greed  for  money,  displayed  after  death  of 
the  party  best  qualified  to  contest  them,  and 
are  not  creditable  to  human  nature.  For 
this  reason  they  are  to  be  closely  scrutinized. 
But  In  the  present  case  the  contract  was 
clearly  made  out.  The  testator's  wife  re- 
quiring attention  that  he  could  not  give  her 
in  his  home,  the  testator  was  advised  by 
her  physician  to  put  her  in  a  hospital.  Be- 
ing reluctant  to  do  that,  the  present  claim- 
ant—a  married  daughter,  living  in  her  own 
separate  home— agreed  to  take  charge  of  her 
mother,  and  did  so  faithfully  for  more  than 
four  years,  until  the  mother's  death.  There 
was  an  express  contract  to  pay  for  these 
services  at  a  rate  to  be  fixed  by  the  moth- 
er's phyaldan.  The  judge  below  took  the 
testimony  of  the  physician  and  others  on  this 
point,  and  made  an  award  of  somewhat  less 
than  half  what  the  expense  would  have  been 
in  a  hospital.  Every  element  of  a  valid  and 
complete  contract  was  proved,  and  we  are 
unable  to  see  tliat  the  court  erred  in  any  re- 
spect. 

It  is  now  objected  that  the  services  were 
rendered,  in  large  part,  more  than  six  years 
before  this  claim  was  presented,  and  that  a 
subsequent  promise  to  pay  did  not  sufficiently 
Identify  the  debt  to  be  valid.  This  point, 
however,  was  not  made  in  the  court  below, 
which  finds  "that  there  is  no  effort  to  dis- 
pute the  claim,  •  •  •  but  the  testimony 
goes  entirely  to  the  value  of  the  services." 
As  the  court  was  not  called  upon  to  consider 
this  point,  and  did  not  pass  upon  It,  we  dis- 
miss It  without  further  discussion. 

Appeal  dismissed,  with  costs. 


SCHOMAKER  v.  SCHWEBEL. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 

1903.) 

BENEFIT  ASSOCIATIONS— BENEFICIARIES- 
CHANGE— BAMKRUPTCT. 

1.  The  by-laws  of  a  beneficial  association  pro- 
vided that  the  beueficiary  named  could  be  cliau- 
ged  on  compliance  with  certain  formalities.  A 
member  designated  his  mother  as  beneficiary, 
and  died  without  making  any  change  in  the 
certificate,'  and  on  his  deathbed  directed  his 
mother  to  give  the  death  benefits  to  his  sisters; 
and  the  mother,  on  receipt  of  the  check  of  the 
association  after  the  death  of  the  insured,  in- 
dorsed it  to  his  sisters.  Held,  that  an  assignee 
in  bankrupt!^  of  the  mother,  who  was  bank- 
rupt at  the  time  of  the  death  of  the  son,  could 
not  compel  the  sisters  to  pay  tht;  money  to  him. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 


Digitized  by  CjOOQIC 


M  ATLANTIC  BBP0BT9B. 


(Pa. 


BUI  by  Fred  W.  Scbomaker,  truBtee  of  Bo- 
sa  Schwebel,  bankrupt,  against  Anna  Schwe- 
bel.  From  a  decree  dismissing  the  bill,  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHEXiL,  DEAN,  FE3LL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

W.  A.  Way  and  W.  H.  Lemon,  for  appel- 
lant. Lewis  McMuUen  and  O.  O.  Dickey, 
for  appellee. 

DEAN,  J.  William  A.  Schwebel  was  a 
member  of  the  Catholic  Benevolent  Legion, 
a  beneficial  society,  and  held  a  benefit  cer- 
tificate in  the  society,  payable  at  his  death,  in 
the  amount  of  |3,000,  in  which  bis  mother, 
Rosa  Schwebel,  was  named  as  beneficiary. 
The  son  died  on  January  26,  1900.  The  by- 
laws of  the  society  provided  as  follows:  "A 
member  In  good  standing  may  at  any  time 
surrender  his  benefit  certificate  to  the  secre- 
tary of  bis  council  for  change  of  beneficiary, 
and  have  a  new  one  issued  payable  to  such 
beneficiary  or  beneficiaries  as  he  may  direct, 
as  provided  in  the  foregoing  section,  upon  the 
payment  of  a  certificate  fee  of  fifty  cents. 
The  right  to  receive  the  benefit  will  vest  in 
the  new  beneficiary  or  beneficiaries  named  in 
thi$  application  so  soon  as  indorsed  over  his 
signature  on  the  benefit  certificate,  duly  at- 
tested by  two  witnesses,  one  of  whom  must 
be  a  member  of  the  legion."  Two  or  three 
weeks  before  his  death,  be,  then  being  in  bed 
In  his  last  sickness,  directed  his  mother  to 
give  the  proceeds  of  his  certificate  to  his  two 
sister,  Anna  and  Mary  Schwebel,  to  which 
the  mother  assented— this  in  the  presence  of 
witnesses.  No  change  having  been  made  on 
the  books  of  the  association  in  the  name  of 
the  beneficiary,  the  association,  14  days  aft- 
er his  death,  sent  a  check  for  the  $3,000  to 
the  mother,  who,  on  receipt  of  same.  Imme- 
diately Indorsed  it  over  to  the  two  sisters,  as 
she  had  promised  her  son  to  do.  They  drew 
the  money  on  the  check,  and  have  had  pos- 
session of  it  since.  A  few  hours  before  his 
death  the  son  stated  to  a  member  of  the  as- 
sociation that  he  had  made  provision  for  his 
two  sisters.  Bosa  Schwebel,  the  mother,  at 
the  time  of  the  promise  of  her  son  to  the 
sisters,  was  largely  indebted  and  Insolvent. 
An  assignee  in  bankruptcy  under  the  bank- 
ruptcy act  has  possession  of  her  estate.  The 
court  below,  on  these  facts,  was  of  opinion 
that  the  mother,  by  the  agreement  with  her 
son,  was  a  mere  trustee  or  depositary  for  the 
sisters,  and,  on  a  bill  by  appellant,  the  as- 
signee in  bankruptcy,  against  the  sisters, 
dismissed  the  bill,  and  we  have  this  appeal 
by  him. 

The  beneficiary  named  in  the  certificate— 
the  mother— was  a  mere  volunteer.  She  had 
paid  no  dues,  nor  had  any  consideration  pass- 
ed from  her  to  the  son.  Both  he  and  she 
knew  he  had  a  right  to  change  the  benefi- 
ciary at  any  time,  with  or  without  her  con- 
sent. The  legal  title  to  the  benefit,  bow- 
ever,  remained  in  her  so  long  as  her  name 


remained  on  the  face  of  the  certlflcate;  and 
the  association  could  pay  to  her,  without  peril 
from  adverse  claims,  as  long  as  no  formal 
change,  such  as  described  in  the  by-laws, 
had  been  made  in  the  certificate  or  on  the 
books.  But  as  between  the  member  and 
holder  of  the  certificate  the  relation  was  an 
entirely  difCerent  one.  In  law  and  in  fact 
she  was  a  beneficiary  at  will  of  the  member. 
If  he  died  without  signifying  bis  desire  to 
make  a  change  In  the  donee  of  his  bounty, 
she  took  the  benefit;  but  if,  under  the  rules 
of  the  society,  he  had  changed  the  name  to 
that  of  another,  the  society  must  pay  to  that 
other.  If  she  assented  to  a  change  wlthoat 
the  formality  required  by  the  by-laws,  she 
became  a  mere  dry  trustee  for  the  new  ben- 
eficiary. When  she  received  the  money  she 
had  but  a  single  duty  to  perform;  that  la,  to 
hand  It  over  to  the  new  beneficiary  to  whom 
she  agreed  it  should  be  paid.  The  obligation 
on  her  to  pay  over  to  the  sisters  was  both  a 
legal  and  moral  one— Just  as  much  so  as  If  he 
on  his  deathbed  had  handed  her  $3,000  in 
cash,  and  directed  her  to  pay  it  to  his  sis- 
ters, and  she  had  promised  to  do  so.  And 
this  iB,  in  substance,  our  decision  In  R.  Co. 
V.  Woir,  52  Atl.  247— a  case  argued  at  Phil- 
adelphia last  term,  and  not  yet  ofllclally  re- 
ported. If  this  were  a  claim  on  the  society 
by  the  sisters  for  the  money  under  the  oral 
promise  of  the  mother,  the  society  would  be 
protected  by  Its  by-laws  in  resisting  the 
claim..  It  might  insist  on  recogniidng  only 
the  legal  claim  of  the  mother,  whose  name 
was  on  the  face  of  the  certificate.  But  the 
mother  makes  no  claim.  She  has  already 
paid  to  the  sisters.  A  thbii  party- the  as- 
signee in  bankruptcy  of  the  mother — de- 
mands that  It  be  paid  by  the  sisters  to  him; 
that  is,  the  mother's  creditors  claim  the  mon- 
ey. To  give  this  claim  any  foundation,  there 
must  have  been  a  property  right  In  the  moth- 
er, of  which  she  divested  herself.  In  fraud  of 
her  creditors,  by  payment  to  the  sisters. 
What  property  had  she  in  the  certificate,  or 
the  money  payable  on  it?  Any  claim  she 
might  have  made  depended  on  two  contin- 
gencies: First,  that  the  son,  in  his  lifetime, 
make  no  change  In  the  beneficiary;  and,  sec- 
ond, his  death.  As  long  as  the  son  lived, 
the  mother  could  assert  no  claim.  Before 
death  occurred  be  bad  deprived  ber  of  all 
claim  by  making  his  sisters  the  beneficiaries, 
which  he  had  a  right  to  do,  regardless  of  hia 
mother's  financial  condition.  The  creditors, 
therefore,  have  no  claim,  because  they  have 
lost  nothing.  All  the  authorities  cited  by  ap- 
pellant, ruling  that,  to  constitute  a  valid 
transfer  of  a  certificate  In  a  benefit  associa- 
tion, the  forms  prescribed  by  the  by-laws 
must  be  observed,  have  no  application  to 
these  facts.  This  is  not  a  contest  of  the  so- 
ciety with  the  sisters  as  claimants,  nor  with 
the  mother,  the  nominee  in  the  certificate. 
The  society  paid  to  the  mother,  as  it  had  a 
right  to  do;  but  she,  under  oral  promise  to 
the  son,  received  the  money  as  trustee  for  bis 
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stoten,  and  has  faithfully  performed  her 
tmst  The  creditors  had  no  claim  while  the 
son  was  living.  His  death  did  not  revoke  the 
trust  assumed  by  his  mother,  bat  only  con- 
flrmed  it 
The  decree  of  the  court  below  !■  affirmed. 


PRTOAT  T.  PENNSYIjVANIA  R.  CJO. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 

BMINENT  DOMAIN— VALUB  OP  LANI>-BXPBRT 

BVIDBNCB-CROSS- EXAMINATION. 

1.  In  coDdemnation  proceedings,  a  witness,  in 
jrder  to  testify  as  to  land  values,  should  be 
familiar  with  the  property  in  question,  or  uses 
to  which  it  may  tie  reasonably  applied,  and  im- 
provements and  the  general  sdftng  price  of 
ground  in  the  neighborhood. 

2.  The  general  selling  price,  as  basis  for  deter- 
mining value  of  land  in  condemnation  proceed- 
ings, is  to  be  fixed  from  a  knowledge  of  tJie  price 
at  which  lots  are  generally  held  for  sale  and  at 
which  they  are  sometimes  sold  in  the  course  of 
ordinary  business  in  the  neighborhood. 

3.  Where  a  witness  testifies  as  to  the  value  of 
property  to  be  condemned,  he  should  be  required 
to  designate  the  properties  in  the  vicinity  with 
which  he  is  acquainted,  and  set  forth  the  source 
of  his  knowledge  of  their  values. 

4.  Where  an  expert  as  to  values  of  real  estate 
has  testified  as  to  bis  qualifications,  the  opposing 
party  should  be  allowed  to  cross-examine-  nim  be- 
fore he  is  permitted  to  testify. 

6.  Where  a  witness  as  to  value  has  given  his 
opinion,  and  has  also  stated  that  he  would  give 
the  price  named  for  the  property,  an  instruction 
leaving  the  impression  upon  the  jury  that  tbc  es- 
timate of  the  witness  wss  entitled  to  great 
weight  because  of  his  apparent  willingness  to 
pordiase  is  error. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;   Stowe,  Judge. 

Action  by  Elizabeth  F.  Friday  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintifT,  and  defendant  appeals.  Re- 
versed. 

At  the  trial  the  court  admitted,  under  ob- 
jection and  exception,  the  opinions  of  various 
witnesses  otTered  as  experts  as  to  values. 
The  court  charged  In  part  as  follows:  "We 
have  In  this  case,  gentlemen— and  we  have 
no  reason  to  believe  that  there  was  a  man 
brongbt  on  the  stand  that  did  not  tell  you 
Just  etactly  what  be  believed— on  the  one 
side  we  have  It  running  from  $60,000  to  $75,- 
000  and  $80,000,  as  the  probable  selling  value 
of  this  property,  what  it  would  probably 
bring.  On  the  other  hand,  we  have  it  run- 
ning from  $200,000  to  $275,000;  probably  a 
little  more.  One  witness,  when  asked,  said 
that  be  thought  it  was  worth  $236,000;  and 
tbete  was  one  witness  who  said,  I  l)elleve, 
that  be  would  give  $250,000  for  it,  whether 
he  bad  the  money  or  not.  But  he  said  so, 
and  the  evidence  is  for  you  to  consider;  l>e- 
cause  if  a  man  Is  able  to  pay  for  property 
at  the  price  fibced,  where  he  satisfies  you  that 
he  Is  able  and  willing  to  pay  that  price,  when 
the  question  of  values  comes  up,  it  is  some 
evidence  as  to  what  it  would  fairly  bring. 


because,  if  be  would  give  it.  It  would  fetch 
It  But  that  kind  of  testimony  Is  to  be  looked 
at  'carefully,  and  should  have  very  slight 
weight,  because  if  we  do  not  know  ourselves 
what  we  would  be  able  to  do.  It  is  not  of 
much  value.  I  might  be  willing  to  give 
$100,000  for  a  piece  of  property  very  gladly 
if  I  had  the  money,  but  if  I  did  not  have  it 
I  might  not  be  able  to  buy  it  So  I  merely 
suggest  it  to  you  as  indicating  that  while  It 
is  not  conclusive  as  to  what  the  property  U> 
worth,  and,  while  it  may  be  considered,  it  Is 
not  to  be  considered  absolutely  as  indicating 
to  the  Jury  what  they  ought  to  raider  a  ver- 
dict for." 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  ME8TREZAT,  and  POT- 
TER, JJ. 

Thomas  Patterson,  James  R.  Sterrett,  and 
M.  W.  Acheson,  Jr.,  for  appellant  Walter 
Lyon,  Charles  H.  McKee,  and  H.  Walton 
Mitchell,  for  appellee. 

POTTER,  J.  This  appeal  li  from  a  judg- 
ment entered  upon  the  verdict  of  a  Jury  fix- 
ing the  market  value  of  a  certain  property 
situated  at  tbe  comer  of  Eleventh  street  and 
Lllierty  avenue.  In  the  city  of  Pittsburg. 
The  assignments  of  error  challenge  tbe  com- 
petency of  certain  witnesses  who  testified 
on  l)ebalf  of  the  plaintiff.  It  is  contended 
that  they  did  not  show  suffldent  knowledge 
of  tbe  subject-matter  of  the  Inquiry  to  quali- 
fy them  to  give  an  opinion  as  to  tbe  value  of 
the  property  in  question. 

Tbe  knowledge  which  is  essential  to  quali- 
fy a  witness  to  testify  as  to  land  values  is 
clearly  defined  in  Pittsburg,  etc..  Railway 
Company  v.  Vance,  115  Pa.  325,  8  AH  764, 
and  reiterated  in  Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  99,  28  AO.  204.  The  re- 
quirements imply  familiarity  upon  the  part 
of  the  witness  with  the  property  in  question, 
its  area,  and  the  uses  to  which  It  may  rea- 
sonably be  applied,  and  the  extent  and  con- 
dition of  its  improvements.  But  this  is  not 
alL  Another  essential,  by  reason  of  tbe  ne- 
cessity for  comparison,  is  a  knowledge  of 
the  general  selling  price  of  ground  in  the 
neighborhood  at  tbe  time.  In  fixing  this,  re- 
gard must  be  had  also  to  the  rule  that  tbe 
general  selling  price  is  not  to  be  shown  by 
evidence  of  particular  sales  of  alleged  similar 
lots,  but  is  to  be  fixed  in  the  mind  of  the 
witness  from  a  knowledge  of  the  price  at 
which  lots  are  generally  held  tor  sale,  and  at 
which  they  are  sometimes  actually  sold,  in 
tbe  course  of  ordinary  business  in  the  neigh- 
borhood. While  not  easy  to  define  with  ac- 
curacy, yet  there  is  such  a  thing  as  market 
value.  And  in  an  Inquiry  such  as  the  pres- 
ent this  is  to  be  ascertained  from  the  testi- 
mony of  those  who,  by  special  knowledge, 
or  opportunity  for  observation,  are  in  pos- 
session of  the  data  from  'which  a  proper  es- 
timate can  be  made. 

Testimony  for  this  purpose  should  not  be 
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accepted  against  objection,  upon  the  mere 
assertion  of  a  witness  that  he  knows  the 
values.  His  averment  should  be  tested'  by 
having  him  designate  the  properties  In  the 
vicinity  with  wblcb  be  Is  acquainted,  and  -set 
forth  the  source  of  bis  knowledge  of  their 
values.  He  should  be  able  to  give  a  satis- 
factory reason  for  his  opinion,  and  show  that 
It  rests  upon  a  substantial  foundation,  and  Is 
not  a  mere  guess.  The  rule  Is  clearly  laid 
down  In  Michael  t.  Pipe  Line  Co.,  supra, 
that  In  establishing  tbe  competency  of  wit- 
nesses called  to  give  an  opinion  as  to  the 
market  value  of  land  It  miTst  affirmatively 
appear  that  they  have  the  requisite  personal 
knowledge  of  the  subject-matter  of  the  In- 
quiry, and  the  source,  extent,  and  character 
of  tbat  knowledge  must  be  satisfactorily 
shown.  These  requirements  were  not  met 
in  the  case  of  a  number  of  tbe  witness 
called  upon  tbe  part  of  the  plaintiff,  and,  If 
their  competency  be  measured  by  this  stand- 
ard, they  fall  short  They  were  lacking  In 
knowledge  of  the  general  market  value  of 
neighboring  property,  or.  If  they  possessed 
that  knowledge,  the  fact  was  not  made  to 
appear. 

For  instance,  Mr.  O.  P.  Klopfer  testified 
tbat  he  thought  he  had  a  knowledge  of  the 
valuation  of  property  In  the  neighborhood, 
but  did  not  exhibit  In  any  particular  the  ex- 
tent, source,  or  character  of  his  knowledge. 
Notwithstanding  this,  his  attention  was  at 
once  directed  to  tbe  property  which  was  tak- 
en, and  his  opinion  as  to  its  value  was  adked. 
Objection  was  made  upon  the  part  of  the  de- 
fendant on  the  ground  that  the  witness  bad 
not  shown  any  general  knowledge  of  values, 
and  leave  was  asked  to  cross-examine  him 
as  to  his  knowledge  in  this  respect.  This 
was  refused,  and  the  witness  was  allowed  to 
express  his  opinion  that  the  value  of  the 
property  was  about  5250,000.  His  reason  for 
placing  It  at  that  figure  was,  as  stated  In  the 
Immediate  connection,  his  willingness  to  give 
that  amount  for  It  himself.  Upon  cross- 
examination  be  admitted  that  this  was  his 
only  reason,  as  he  bad  not  heard  of  any  sales 
(except  to  the  defendant),  and  he  did  not 
know  the  figures  asked  for  property  In  the 
same  square  or  in  adjoining  squares.  Refer- 
ring to  his  valuation  again,  he  said,  "It  is 
merely  my  own  Idea  what  I  would  give  for 
it  as  a  speculator,  and  I  think  it  is  worth  It.*' 
The  only  knowledge  which  the  witness  seem- 
ed to  have  of  the  value  of  property  in  the 
vicinity  was  of  the  price  paid  by  this  same 
defendant  for  some  adjoining  pieces;  and 
this  being  only  of  particular  sales,  for  a  par- 
ticular pj-irpose,  was  not  evidence  of  the  gen- 
eral selling  price  of  ground  In  the  neighbor- 
hood. 

Mr.  N.  L.  Oleason,  In  fixing  his  valuation, 
was  evidently  Influenced  largely  by  what  he 
termed  the  earning  capacity  of  the  property, 
arising  from  the  fact  that  the  building  upon 
tbe  lot  was  a  licensed  house  for  the  sale  of 
liquors.     It  did  not  appear  that  he  knew  of 


the  value  of  any  property  In  the  nelgtabci-- 
hood,  or  of  any  sales  which  were  made,  ex- 
cept that  of  the  adjoining  property  to  this 
same  defendant. 

Mr.  William  Scott,  when  asked  If  be  was 
familiar  with  the  value  of  property  In  that 
vicinity,  replied,  "Well,  only  from  what  I 
heard  of  some  sales."  Objection  was  made 
to  his  competency,  and  counsel  for  defendant 
asked  leave  to  cross-examine.  This  was  re- 
fused by  the  trial  judge,  after  the  witness 
had  simply  asserted  that  he  was  familiar 
with  the  value  of  property  In  the  neighbor- 
hood. After  being  allowed  to  express  bis 
opinion  that  the  property  was  worth  $5,000 
a  front  foot,  the  witness  admitted  upon  cross- 
examination  that  the  only  sales  tbat  he  had 
heard  of  in  the  neighborhood  were  of  adjoin- 
ing properties  purchased  by  the  defendant 
company;  and  that  the  highest  of  these  sales 
was  at  the  rate  of  $3,600  a  front  foot,  an- 
other being  at  $2,500,  and  another  at  |1,500 
a  front  foot.  And  while.  In  the  outset,  he 
had  given  as  the  basis  of  his  familiarity  with 
values  these  sales  of  whlch.be  had  heard,  yet 
he  eventually  admitted  that  his  estimate  was 
not  based  upon  these  sales  at  all,  but  that  he 
was  getting  away  from  them  altogether. 

James  B.  Lawler,  after  saying  that  he 
knew  the  values  of  property  In  the  neighbor- 
hood of  Eleventh  street  and  Liberty  avenue, 
estimated  the  value  of  the  property  In  dispute 
as  being  $225,000.  Immediately  afterwards, 
on  cros8;«xaminatIon,  he  admitted  that  he 
had  not  bought  or  sold  property  In  that  neigh- 
borhood; that  he  knew  of  no  sales  outside 
of  those  made  to  the  same  defendant  of  ad- 
joining pieces;  and  that  be  did  not  know  tbe 
price  at  which  people  held  their  property  in 
that  neighborhood,  on  the  squares  between 
Tenth  and  Eleventh  and  Eleventh  and 
Twelfth  streets.  Under  -these  admissions  it 
Is  difficult  to  see  what  there  was  left,  within 
the  knowledge  of  this  witness,  to  be  used  as 
the  basis  of  any  Intelligent  comparison  of 
values. 

And  so,  without  taking  up  fai  detail  the 
testimony  of  other  witnesses  who  were  al- 
lowed to  give  their  opinion  In  this  case,  the 
samp  criticism  applies  to  them.  They  either 
had  not  sufficient  actual  personal  knowledge 
of  the  value  of  the  property  In  the  neighbor- 
hood to  tee  It  Intelligently  as  the  basis  upon 
which  to  estimate  the  value  of  the  property 
In  question,  or.  If  they  had  such  knowledge. 
It  was  not  shown  to  the  court  A  striking 
difference  appears  between  the  estimates  of 
some  of  these  witnesses  and  those  of  others 
whose  training  and  observation,  seemingly, 
had  fitted  them  to  speak  accurately  as  to 
market  values.  As  against  estimates  of  about 
$2.'?5.000,  the  four  experienced  city  assessors 
placed  the  market  value  of  this  property  at 
from  $T0,000  to  $80,000,  the  assessed  valua- 
tion being  much  less.  Further  than  this.  In 
the  case  of  certain  of  the  witnesses  the  dis- 
qunllflcatlon  was  not  merely  negative,  but  it 
was  manifest  tbat  their  estimates  were  based 
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upon  Uie  particnlar  use  to  which  the  prop- 
erty was  applied  at  the  time,  and  that  the 
value  of  the  license  to  sell  liquor  upon  the 
premises  and  the  profits  of  the  hotel  busi- 
ness were  controlling  elements  In  the  minds 
of  these  witnesses  In  estimating  the  value  of 
the  property. 

The  assignments  of  error  must,  therefore, 
be  sustained  In  so  far  as  they  relate  to  the 
admission,  as  evidence,  of  the  opinions  of  a 
nomber  of  witnesses  whose  competency  had 
not,  under  the  established  rule,  been  clearly 
shown  to  the  court. 

There  Is  also  involved  In  this  appeal  the 
question  of  the  right  of  defendant's  counsel 
to  cross-examine  as  to  the  qualifications  of  a 
witness  before  giving  expression  to  an  opin- 
ion as  to  land  values.  This  point,  too,  was 
ruled  In  Michael  v.  Pipe  Line  Co.,  supra, 
when  Justice  Sterrett,  after  pointing  out  that 
actual  personal  knowledge  upon  the  part  of 
the  witness  must  affirmatively  appear,  and 
that  Its  possession  cannot  be  assumed,  went 
on  to  say:  "Hence  the  possession  and  suffi- 
ciency of  such  knowledge  should  be  made  to 
appear,  and  be  passed  upon  by  the  court,  be- 
fore the  witness  should  be  allowed  to  express 
an  opinion."  The  question  of  the  competen- 
cy of  the  witness  is  always  for  the  court. 
But  In  deciding  It  should  have  the  benefit 
of  every  reasonable  aid,  and  nothing  could  be 
more  effective  than  a  cross-examination  with- 
in proper  limits.  Aside  from  this.  If  the  op- 
posing counsel  are  not  satisfied  with  the  cor- 
rectness of  the  statements  of  the  witness  as 
to  bis  ability  to  give  an  opinion,  they  are 
justified  In  asking  for  an  Immediate  oppor- 
tunity to  apply  the  test  of  cross-examination, 
and  it  should  be  allowed. 

In  charging  the  Jury  the  trial  Judge  refer- 
red to  the  fact  that  one  witness,  after  giving 
hb  opinion  as  to  value,  had  said  that  he 
would  give  that  amount  for  the  property.  In 
commenting  upon  this  statement  the  learned 
court  very  properly  Instructed  the  Jury  that 
such  testimony  was  "to  be  looked  at  care- 
fully, and  should  have  very  slight  weight" 
Bat  In  further  elaborating  he  Inadvertently 
destroyed  the  ellect  of  this  instruction  by 
adding  that,  while  that  evidence  was  "not 
conclusive  as  to  what  the  property  is  worth," 
yet  it  was  to  be  considered,  but  was  "not  to 
be  considered  absolutely  as  indicating  to  the 
Jury  what  they  ought  to  render  a  verdict 
for."  This  last  suggestion  could  hardly  have 
failed  to  reinstate  In  the  minds  of  the  Jury 
the  Idea  which  they  would  be  apt  to  take 
in  the  first  instance— that  the  estimate  of  this 
witness  was  entitled  to  great  weight  by  rea- 
son of  his  apparent  willingness  to  back  It  up 
by  taking  the  property  himself  at  the  figure 
named.  Any  such  impression  would  be 
wrong,  and  its  influence  would  be  misleading, 
because  the  subject  of  inquiry  before  the  Jury 
was  the  market  value  of  the  property,  and 
not  what  a  particular  witness,  baring  in  view 
a  special  purpose,  might  be  willing  to  give  for 


It,  if  he  had  the  money.    The  tenth  assign- 
ment of  error  is,  therefore,  also  sustained. 

The  Judgment  Is  reversed,  and  a  venire  fa- 
cias de  novo  awarded. 


UNN  V.  DUQUESNE  BOROUGH. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 

1903.) 

FBRSONAL  INJURIES— DAHAOBS— MENTAL 
SUFFERING. 

1.  In  a  suit  by  a  married  woman  to  recover 
for  pergonal  injuries  resulting  in  permanent 
(lamaee  to  both  of  her  hands,  it  is  error  to  al- 
low the  jury  to  consider,  in  addition  to  the 
physical  and  mental  suffering  cansed  by  the  in- 
jury and  permanent  disability,  the  regret  and 
humiliation  that  plaintiff  would  feel  thereafter 
because  of  her  inability  to  perform  the  services 
which  she  had  formerly  rendered  to  her  hus- 
band. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Malhida  Linn  against  Duquesne 
Borough.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

At  the  trial  it  appeared  that  the  plaintiff 
was  injured  on  October  14,  1900,  by  falling 
into  an  unguarded  opening  in  a  street.  She 
fractured  both  wrists,  and  the  accident  re- 
sulted in  permanent  Injury  to  her  hands. 

Argued  before  MITCHELL,  DEAN, 
PELL,  BROWN,  and  POTTER,  JJ. 

J.  S.  Ferguson,  E.  Q.  Ferguson,  and  Fred 
W.  Scott,  for  appellant  R.  H.  Jackson  and 
J.  R.  McQuidde,  for  appdlee. 

FELL,  J.  The  plaintiff,  a  married  wo- 
man, fell  Into  an  unguarded  opening  in  a 
street  and  fractured  botb  wrists.  The  per- 
manent injury  caused  by  the  fall  was  to 
her  hands,  the  use  of  which  was  to  some 
extent  Impaired.  The  instruction  on  the 
measure  of  damages  allowed  the  Jury  to  con- 
sider. In  addition  to  the  physical  and  mental 
suffering  caused  by  the  injury,  and  the  per- 
manent disability  resulting  from  It  the  hu- 
miliation and  regret  that  the  plaintiff  might 
thereafter  feel  because  of  her  inability  to 
attend  to  her  household  duties,  and  to  per- 
form the  services  she  had  before  performed 
for  her  husband.  The  latter  part  of  the  in- 
struction Is  assigned  as  error. 

Mental  suffering  has  not  generally  been 
recognized  as  an  element  of  damages  for 
which  compensation  can  be  allowed,  unless 
It  Is  directly  connected  with  a  physical  in- 
Jury,  or  is  the  direct  and  natural  result  of  a 
wanton  and  intentional  wrong.  Where  a 
claim  Is  for  mental  suffering  that  grows  out 
of,  or  is  connected  with,  a  physical  Injury, 
however  slight,  there  Is  some  basis  for  de- 
termining its  genuineness,  and  the  extent  to 
which  it  affects  the  claimant  But  as  the 
basis  of  an  Independent  action,  mental  suf- 
fering presents  no  features  by  which  a  court 

1 1.  See  Damagea,  vol.  U,  Cent.  Dig.  |  Its. 
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or  Jury  can  determine  either  Its  existence  or 
ItB  extent,  and  claims  founded  on  It  have  gen- 
ertJljr  been  regarded  as  too  uncertain  and 
speculative  for  consideration.  In  Ewing  r. 
Pittsburg,  etc.,  By.  Co.,  147  Pa.  40,  23  AtL 
840,  14  L.  R.  A.  666,  30  Am.  St  Rep.  709, 
It  was  held  that  fear  and  nervous  excite- 
ment and  distress  caused  by  a  collision  of 
cars  on  a  railroad,  producing  mental  'and 
physical  pain  and  suffering  and  permanent 
disability,  but  unaccompanied  by  any  in- 
Jury  to  the  person,  afforded  no  ground  of 
action.  In  Wyman  v.  Leavitt,  71  Me.  227. 
36  Am.  Rep.  303,  recovery  was  denied  for 
fright  and  anxiety  caused  by  apprehension 
of  personal  Injury.  In  Spade  v.  Lynn  & 
Boston  R.  Co.,  168  Mass.  285,  47  N.  E.  88, 
38  L.  R.  A.  512,  60  Am.  St.  Rep.  303,  it  was 
held  that  there  could  be  no  recovery  for 
fright  and  mental  suffering,  nor  for  bodily 
injury  resulting  solely  from  mental  distress. 
In  the  last-named  case,  on  a  review  of  the 
authorities  on  the  subject,  the  exemption 
from  liability  is  based,  not  on  the  ground 
that  fright  and  anxllety  do  not  constitute  ac- 
tual Injury,  or  that  mental  and  physical 
effects  may  not  be  directly  traceable  as  a 
consequence  of  unintentional  negligence,  but 
on  the  ground  that  in  practice  It  Is  impossi- 
ble to  administer  any  other  rule  without 
opening  a  wide  door  to  unjust  claims  which 
cannot  satisfactorily  be  met  Excepting 
cases  in  some  Jurisdictions  where  recoveries 
have  been  bad  for  the  failure  to  deliver  tele- 
grams announcing  illness  or  death,  or  other 
matters  of  personal  concern,  but  not  of  pe- 
cuniary importance,  the  instances  are  very 
few  in  which  an  independent  action  has 
been  sustained  for  mental  suffering  alone. 
The  decided  trend  of  decision  both  in  this 
country  and  in  England  is  against  the  main- 
tenance of  such  an  action,  or  the  allowance 
for  mental  suffering  as  an  element  of  dam- 
ages when  distinct  from  physical  injury. 

The  cases  in  which  mental  suffering  has 
been  considered  as  an  element  of  damages 
are  those  in  which  the  suffering  was  caused 
by  the  sense  of  peril  at  the  time  of  the 
physical  injury,  or  was  incident  to  the  phys- 
ical pain,  and  formed  a  part  of  the  actual 
injury.  Pennsylvania  &  Ohio  Canal  Co.  v. 
Graham,  63  Pa.  290,  3  Am.  Rep.  540,  and 
Scott  Township  v.  Montgomery,  95  Pa.  444, 
are  instances  of  such  cases  in  this  state. 
In  Chicago,  Rock  Island  &  Pacific  Ry.  Co. 
T.  Caulfield,  27  U.  S.  App.  358,  11  C.  C.  A. 
552,  63  Fed.  396— an  action  by  a  boy  for 
injuries— it  was  said  that  the  instruction 
that  the  Jury,  in  assessing  damages,  might 
consider  his  mental  suffering  because  of  his 
crippled  condition,  was  erroneous.  In  Bo- 
vee  V.  Danville,  53  Yt  183,  and  in  Augusta 
&  Summervllle  R.  Co.  t.  Randall,  85  Ga. 
297,  11  S.  E.  706,  it  was  held  that  mental 
suffering  because  of  disappointed  hopes 
caused  by  the  premature  birth  of  a  child  as 
a  result  of  an  injury  was  not  a  subject  of 
compensation.     In    Chicago,    Burlington    & 


Qulncy  B.  Co.  v.  Hlnes.  45  111.  App.  299,  the 
plaintiff's  sorrow  because  of  bis  crippled 
condition  was  rejected  as  an  element  of  daui- 
ag&  In  the  opinion  in  this  case  it  was  said: 
"While  hi  this  state  it  is  a  weU-settled  rule 
of  law  that  damages  may  be  allowed  in 
cases  like  this  for  the  pain  and  anguish  of 
mind  caused  by  the  personal  injury,  yet  we 
are  not  aware  of  any  case  holding  that  an- 
guish of  mind,  wholly  sentimental,  arising 
from  a  contemplation  of  a  disfigurement  of 
person,  can  be  considered  for  the  purpose 
of  swelling  such  damages.  The  words  'pain 
and  anguish  of  mind'  are  used  in  a  popular 
sense  to  denote  such  as  may  arise  from  any 
cause,  and  are  not  necessarily  restricted  to 
that  arising  from  personal  injury.  But  the 
legal  meaning  of  such  words  found  in  the 
reports  of  decided  cases  in  this  state,  as  will 
plainly  appear  from  their  reading,  confines 
such  meaning  of  the  words  to  such  pain  and 
anguish  of  mind  as  occur  necessarily  and 
spontaneously  from  any  injury  of  or  shock 
to  the  nerves  of  sensation,  or  such  pain  and 
anguish  as  remain  during  the  continuance 
of  the  original  and  exciting  cause  and  aris- 
ing therefrom.  But  where  the  injury  only 
comes  about  by  reflection  or  contemplation, 
then,  in  the  legal  sense,  it  is  not  caused  by 
the  Injury,  but  arises  from  and  Is  produced 
by  a  combination  of  causes  other  than  the  In- 
Jury." 

The  first  part  of  the  instruction  on  the 
measure  of  damages  allowed  a  recovery  for 
permanent  disability  resulting  from  the  in- 
Jury,  and  for  the  mental  suffering  that  was 
a  natural  incident  of  the  physical  pain,  and 
inseparable  from  it  This  was  as  far  as  the 
iustructiou  should  have  gone.  The  objec- 
tions to  making  mental  suffering  the  sole 
ground  of  recovery  apply  with  equal  force 
to  allowing  it  as  an  element  of  damages 
when  It  Is  not  a  part  of  the  actual  Injury, 
but  arises  afterward  from  regret  disappoint- 
ment, or  anxiety.  There  are  the  same  oppor- 
tunities for  establishing  fanciful  or  fraudu- 
lent claims  by  testimony  which  it  is  impossi- 
ble to  contradict  or  impeach,  and  the  in- 
justice of  holding  a  defendant  responsible 
tor  the  unforeseen  consequences  of  mere  neg- 
lect Is  as  great  in  one  case  as  the  other.  The 
distress  of  mind  occasioned  by  regret  and 
disappointment,  and  arising  after  the  injury, 
was  not  au  element  of  damage  to  be  consid- 
ered by  the  Jury.  The  assignment  relating 
to  the  Instruction  on  this  subject  is  sustain- 
ed, and  the  Judgment  is  reversed,  with  a 
venire  facias  de  novo. 


In  re  MORROWS  ESTATE.     (No.  2.) 

(Supreme   Ooort   of  Pennsylvania.     Jan.   6, 
1903.) 

WILLS-CHARITABLB   BBQUBST8— VALIDITT. 

1.  Testatrix  executed  a  will,  giving  a  legacr 
to  a  charitable  institution,  and  divided  the  re- 
mainder   of    her    estate    among    six    charities. 
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sbare  and  share  alike.  Thereafter  she  executed 
«  codicil,  reToking  the  legacy  to  a  charitable 
inatitution,  and  dividing  the  residue  into  seven 
portions;  giving  one  to  a  stepson,  and  the  re- 
maining six  portions  among  the  charities  men- 
tioned in  her  original  will.  Held,  that  the  gift 
to  the  charities  was  not  rendered  void  by  the 
fact  that  the  codicil  was  executed  within  30 
days  of  decedent's  death. 

Appeal  -from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Nancy  A. 
Morrow.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Frank  Lewis  Bridge 
appeals.    AtBrmed. 

The  following  is  the  substance  of  the  opin- 
ion below  : 

"The  first  question  Involved  in  this  mat- 
ter Is  whether  or  not. certain  charitable  be- 
quests were  rendered  void  because  of  a  codi- 
cil made  within  thirty  days  before  testatrix's 
<leflth.  The  facts  are  these:  By  will  dated  July 
25,  1884,  Mrs.  Morrow,  after  bequests  of  $300 
to  the  Uniondale  Cemetery  for  the  purpose  of 
keeping  her  lot  In  good  condition,  and  $500  to 
the  Allegheny  Day  Nursery,  directed  that  the 
remainder  of  her  estate  should  be  divided 
■among  six  specified  charities,  and  two  days 
before  her  death  made  the  following  codicil: 
'Codicil  made  this  19th  day  of  December,  1900, 
In  which  I  revoke  the  bequest  of  five  hun- 
dred dollars  to  the  Allegheny  Day  Nursery, 
and  desire  and  order  by  executors  to  add  this 
to  the  remainder  of  my  estate  to  be  divided 
as  above  ordered.  •  *  *  And  I  further 
desire  and  order  that  the  remainder  of  my 
estate  may  be  divided  Into  seven  Instead  or 
six  shares  and  that  one  share  shall  be  given 
to  my  stepson  Robert  H.  Morrow  on  con- 
dition that  he  use  it  properly  and  shall  not 
oppose  the  distribution  of  my  estate  In  ac- 
cordance with  the  aforesaid  and  annexed  cod- 
icil. I  refer  to  the  six  shares  mentioned  in 
tl>e  13th  line  of  the  aforesaid  will  which  I 
wish  to  change  to  seven.' 

"It  is  contended  on  behalf  of  the  next  of 
kin  of  testatrix  that  the  effect  of  this  codicil 
was  to  make  (a)  'a  new  fund,'  and  (b)  a 
new  bequest  within  thirty  days  of  her  death, 
and  therefore,  by  force  of  the  act  of  1855 
(P.  I^  328),  avoid  the  charities. 

"This  case  Is  not  distinguishable  In  princi- 
'  pie  from  Sloan's  App.,  IPiS  Pa.  422,  32  Atl. 
42,  47  Am.  St.  Bep.  889.  The  testator  there 
made  a  gift  to  a  charity,  and  fifteen  months 
afterwards,  within  thirty  days  of  his  death, 
by  codicil,  modified  it  to  the  extent  of  life 
estates  to  two  persons,  and  at  their  death  the 
principal  to  this  charity;  and  though  the 
subject  was  introduced  by  a  clause,  'I  here- 
by annul  and  revoke  the  bequest'  to  the  char- 
ity, and  'instead  thereof  I  give  and  bequeath,' 
it  was  held  that,  notwithstanding  the  use  of 
these  words,  the  codicil  did  not  revoke  the 
gift  'What  the  testator  did,  and  aU  that 
he  Intended  to  do,'  said  the  court,  'was  to 
-change  the  time  of  payment  of  the  bequest 
so  as  to  give  the  interest  to  the  persons 
named  In  the  codicil  while  they  lived.    This 


Is  not  a  reyocation.  The  fact  that  the  tes- 
tator called  it  by  that  name  does  not  make 
it  so.  ''Revoke"  means  recall,  to  take  back, 
to  repeal.  "Annul"  means  to  abrogate,  to 
make  void.  The  codicil  did  not  recall  nor 
make  void  the  bequest  In  any  particular,  ex- 
cept as  to  the  time  of  payment,  and  this  it 
changed.  •  •  •  It  really  diminishes  the 
value  of  the  gift  to  the  orphanage  for  the 
benefit  of  the  annuitants,  and  so  fails  within 
the  purview  of  the  rule  declared  In  Carl's 
App.,  106  Pa.  635.'  So  here  the  only  sub- 
stantial chabge  made  by  the  codicil,  so  far 
as  the  charities  were  concerned,  lies  in  di- 
minution of  their  bequest  It  Is  true,  the 
residue  was  increased  by  the'  revocation  of  a 
special  legacy,  but  the  amount  of  this  in- 
crease was  far  less  than  the  loss  which  re- 
sulted to  the  charities  from  the  division  of 
the  residuary  estate  'Into  seven  Instead  of 
six  shares,'  and  Is  therefore  not  a  factor  in 
the  matter.  The  real  test  in  cases  like  the 
present  is  whether  or  not  a  charitable  bequest 
is  within  the  purpose  of  the  act  of  1855  to 
prevent  undue  religious  influence  In  the  mak- 
ing of  wills.  If  the  gift  to  charity  Is  In  fact 
made  within  thirty  days  of  testator's  death, 
undue  influence  Is  assumed,  and  the  gift  is 
declared  'void,'  but  otherwise  Is  presumed 
valid.  The  original  will  of  Mrs.  Morrow  was 
made  so  long  before  her  death  that  there  can, 
of  course,  be  no  question  of  any  undue  in- 
fluence; and  none  could  have  been  exercised 
within  thirty  days  of  her  death,  because  she 
had  long  before  that  specified  these  charities 
as  objects  of  her  bounty,  and,  so  far  as  ap- 
pears, she  had  no  Intention  of  striking  them 
out.  The  same  charities  continued  until  her 
death  objects  of  her  bounty  and  residuary 
legatees.  The  codicil.  It  Is  true,  diminished 
the  amount  which  she  had  originally  ex- 
pressed an  Intention  they  should  have.  'In- 
stead of  the  whole,  they  were  to  receive  only 
the  six-sevenths  of  the  reslduaiy  estate;  but 
what  remained  passed,  because  it  was  given, 
by  the  original  will  only.  There  la  a  division 
of  the  residuary  estate  Into  seven  Instead  of 
six  In  the  codicil,  and  the  only  attempted 
disposition  to  Robt  H.  Morrow  Implies  that 
no  other  change  was  Intended.  It  would 
have  been  vain  and  useless  to  revoke  only 
to  give  again,  and  there  was  neither  in  fact 
nor  law  a  revocation.  Accordingly  the  'ex- 
pression "instead  of  excludes  the  idea  of 
revocation  In  its  technical  sense,'  said  the 
court  In  Sloan's  App.,  supra,  'and  Is  equiva- 
lent to  a  declaration  that.  In  such  particulars 
as  a  codicil  differs  from  the  bequest,  it  Is  to 
take  the  place  of,  or  to  be  instead  of,  the  be- 
quest' This  Is  in  accordance  with  the  estab- 
lished rule  not  to  disturb  the  dispositions  of 
the  original  will  more  than  Is  absolutely  nec- 
essary for  the  purpose  of  giving  effect  to  the 
codicil.  Relchard's  App.,  116  Fa.  232,  9  Aa 
311.  And  It  Is  clear  that  the  only  purpose 
of  this  codicil  was  to  revoke  a  special  legacy, 
and  make  Robt  H.  Morrow  one  ot  the  re- 
siduary legatees. 
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Argned  before  MITCHELL,  DEAN,  FEH^L, 
BROWN,  MESTRKZAT,  and  POTTER,  JJ. 

Morton  Hunter,  W.  A.  Hudson,  and  Josepl) 
Howley,  for  appellant  Frank  W.  Smith, 
William  H.  Dodds,  and  Jamm  S.  Tonng,  for 
appellee. 

PER  CURIAM.  The  decree  Is  affirmed  on 
the  part  of  the  opinion  of  the  court  below  re- 
lating  to  the  question  InTolved  In  this  ap- 
peaL 


UNITED  STATES,  to  Use  of  NICOLA  BROS. 
CO..  T.;  HEOEMAN  et  al. 

(Supreme  Court  of  Pennsylrania.      Jan.   6, 
1903.) 

PATMBMT  BY  NOTES  —  PRESUMPTION  —  CON- 
TRACTS WITH  UNITED  STATES- 
BOND  OF  CONTRACTOR. 

1.  Where  a  creditor  on  a  book  account  ac- 
cepts notes  to  the  amount  of  the  account,  there 
Is  no  presumption  that  they  were  taken  in  phj- 
ment  of  such  account,  but  it  will  be  presumed 
that  they  were  accepted  as  collateral  therefor. 

2.  Where  a  contractor  had  given  a  bond  to 
the  TJuited  States  under  Act  Cone.  Ausr.  13, 
1894.  c.  280  [U.  S.  Comp.  St  1901,  p.  2523]. 
and  it  appeared  that  the  material  was  charged 
on  the  books  of  the  materialman  against  the 
contract,  and  that  thereafter^  without  knowl- 
edge of  the  surety,  the  materialman  took  notes 
ot  the  contractor  to  the  amount  of  the  book 
account,  and  extended  the  notes  without  knowl- 
edge of  the  surety,  the  question  as  to  the  lia- 
bilT^_  of  the  surety,  where  the  evidence  was 
conflicting  as  to  whether  the  notes  were  taken 
in  payment  or  as  collateral  security,  is  for  the 

3.  In  an  action  to  recover  on  a  contractor's 
bond  given  under  Act  Cong.  Aug.  IS,  1^4,  c 
280  [U.  S.  Comp.  St  1901,  p.  2523],  for  timber 
fumbhed  to  the  contractor,  freight  and  de- 
murrage on  the  timber  may  be  recovered  from 
the  surety  as  part  of  the  cost  of  the  timber. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  United  States,  for  the  use  of 
Nicola  Bros.  Company,  against  W.  W.  Hege- 
man  and  others.  Judgment  for  plaintitC,  and 
the  surety  company  appeals.    Affirmed. 

Assumpsit  on  a  contractor's  bond  given  un- 
der Act  Cong.  Aug.  13,  1894,  c.  280  [2  U.  8. 
Comp.  St  1901,  p.  2523]. 
The  court  charged,  in  part,  as  follows: 
"If,  however,  the  notes  were  simply  taken 
as  collateral  security,  were  not  taken  In  pay- 
ment, but  were  taken  as  a  means  of  raising 
money  upon  the  part  of  both  Hegeman  &  Co. 
and  Nicola  Bros.,  with  the  understanding 
that  the  book  account  was  stiU  to  remain 
open,  then  the  taking  of  the  notes  was  not  a 
payment  of  the  book  account;  and.  although 
the  taking  of  the  Hegeman  &  RelUey  notes 
might  be  a  payment  of  the  Hegeman  &  Co. 
notes,  that  would  not  be  a  payment  of  the 
book  flccoimt,  and  the  surety  company  would 
still  be  liable.  So  that  you  see  it  is  an  im- 
portant question  of  fact  for  you  to  determine 
as  to  what  circumstances  attended  the  tak- 


T 1.  See  Payment,  vol.  St.  Cent  Dig.  tt  U*.  UO. 


ing  of  these  notes,  whether  the  notes  vrere 
taken  In  payment,  or  were  simply  taken  as 
collateral  security.  That  vrill  be  the  fact  for 
yon  to  determine.  If  you  find  that  these 
notes  were  taken  as  payment  then  to  the  ex- 
tent of  those  notes  (I  think  they  represent 
$2,300  of  this  claim),  to  the  extent  of  that 
$2,300,  this  claim  has  been  paid,  po  far  as 
the  American  Surety  Company  Is  concerned. 
If  you  find  that  the  notes  were  taken  simply 
as  collateral  secnrlty,  or  as  a  meana  of  ac- 
commodation for  the  raising  of  money,  then 
the  payment  of  those  notes  by  the  receipt  of 
the  notes  of  Hegeman  &  ReiUey  would  not  be 
a  payment  of  the  book  account,  and  the  sure- 
ty company  would  still  be  liable.  You  will 
consider,  then,  the  question  of  payment,  l>e- 
cause  it  is  practically  the  only  question  of 
fact  in  the  case— as  to  whether  these  notes 
were  taken  In  payment,  or  whether  they 
were  not;  and,  as  you  find  that  that  will  de- 
termine the  question  of  whether  the  plalntlfF 
can  recover  for  the  $2,300  or  not" 

The  court  refused  the  following  points  of- 
fered by  defendant: 

"That  the  plaintiff  cannot  recover  in  this 
action,  on  the  ground  that  it  appears  from 
the  evidence  that  the  plaintiff  extended  the 
time  of  payment  of  any  claim  it  ever  had 
against  Hegeman  &  Co.  and  thereby  dischar- 
ged the  surety.    Answer.     Refused. 

"That  if  the  testimony  of  Mr.  Nicola  Is 
tme.  that  the  original  note  given  for  the  ma- 
terial furnished  was  taken  np  by  a  payment 
of  part  cash,  and  a  new  note  was  discounted 
and  the  proceeds  applied  to  the  payment  of 
the  balance  of  the  old  note,  that  the  old  note 
was  thereby  paid  and  the  surety  is  dischar- 
ged, or  the  time  was  extended  without  notice 
to  the  surety  and  the  surety  discharged.  An- 
swer.    Refused. 

"That  the  plairitlfl  cannot  recover  for  the 
following  item:  'July  24,  1899,  demurrage, 
$152.'    Answer.    Refused. 

"That  under  all  the  evidence  the  Jury 
should  find  for  defendant,  the  American  Sure- 
ty Company.    Answer.     Refused." 

Argued  before  MITCHELL,  DEAN.  PELL, 
BROWN.  MESTREZAT,  and  POTTER,  JJ. 

A.  J.  Rose  and  W.  8.  Thomas,  for  appel-' 
lant    William  M.  Hall,  Jr.,  and  W.  B.  Adair, 
for  appellee,    , 

DEAN,  J.  September,  1899,  Hegeman  A 
Co.,  consisting  of  Hegeman  and  Russell,  con- 
tracted with  the  United  States  to  build  a 
dam  at  Herr's  Island  on  the  Allegheny  river, 
and  the  same  month  gave  bond  to  the  United 
States,  with  the  American  Surety  Company 
as  surety,  having,  among  others,  a  covenant 
to  pay  all  persons  for  material  and  labor 
supplied  in  the  work.  Nicola  Bros,  supplied 
the  timber  necessary  to  the  carrying  out  of 
the  contract;  the  custom  of  dealing  between 
them  and  the  contractors  was  for  the  latter 
to  give  their  notes  from  time  to  time  to 
Nicola  Bros,  for  about  the  book  account  price 
of  the  timber  payable  at  the  date  of  the  notes. 
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which  notne  were  indorsed  by  the  payees, 
and  discounts  procured  by  Indorsers;  aa  they 
fell  due  they  were  paid  in  whole  or  in  part; 
Tor  whatever  balance  was  unpaid,  renewal 
notes  of  the  same  kind, were  given  by  the 
contractors.  Nicola  Bros,  kept  a  book  ac- 
count against  the  contractors,  charging  them 
up  regularly  as  the  timber  was  furnished. 
On  August  11,  1890,  the  firm  of  Hegeman  & 
Co.  was  dissolved  by  the  retirement  of  Rus- 
sell, and  the  Introduction  of  a  new  member, 
Reilley,'  the  firm  name  thereafter  being  Hege- 
man &  Reilley.  At  the  dissolution,  there 
were  three  of  the  Nicola  Bros.'  notes  out- 
standing, one  for  (1,500,  one  for  $1,200,  and 
one  for  $800— an  aggregate  of  $3,500.  These 
notes  were  given  on  the  account  of  Nicola 
Bros,  for  timber  furnished  the  contractors; 
the  new  firm  assumed  payment  of  them,  and 
addressed  a  note  to  Nicola  Bros.,  dated  Octo- 
ber 12,  1898,  saying  the  new  firm  would  be- 
come jointly  liable  for  the  notes  if  payment 
were  extended  until  November  10th  follow- 
ing. To  this  Nicola  Bros,  assented.  The  as- 
sent of  the  surety  company  to  giving  the 
notes  or  to  their  extension  was  not  obtained. 
The  notes  were  not  paid.  Nicola  Bros,  now 
bring  this  suit  on  the  book  account  against 
the  surety,  claiming  to  recover  on  the  cov- 
enant in  the  bond  conditioned  for  the  pay- 
ment of  all  persons  for  material  supplied. 
The  contractors  made  no  defense,  but  the 
surety  set  up  a  defense  to  the  amount  of  the 
claim  embraced  in  these  three  notes,  alleging 
that  not  only  was  there  an  express  agreement 
made  by  Nicola  Bros,  to  extend  the  {ime  of 
payment  with  Hegeman  &  Reilley,  the  new 
flrm,  but  also  that  the  mere  acceptance  of 
the  notes,  without  the  assent  of  the  surety, 
operated  in  law  as  an  extension,  which  re- 
leased the  surety.  There  was  evidence  on 
the  part  of  plalntifTs  that  th«  notes  were  tak- 
en only  as  collateral  to  the  book  account  for 
the  benefit  and  accommodation  of  the  con- 
tractors, and  there  was  evidence  on  the  part 
of  defendants  that  they  were  given  and  ac- 
cepted as  payment.  The  court  below  submit- 
ted the  conflicting  evidence  to  the  Jury,  in- 
structing them  that,  if  they  were  accepted  as 
payment  to  the  amount  of  them,  there  could 
be  no  recovery;  on  the  other  hand.  If  they 
were  accepted  as  collateral  only,  to  be  used 
for  the  purpose  of  raising  money,  with  the 
understanding  that  the  book  account  was  still 
to  remain  open,  then  the  plalntlfls  could  re- 
cover. The  verdict  was  for  plaintlfFs,  and 
defendant,  the  surety  company,  brings  this 
appeal 

The  principal  assignments  of  error  raise 
but  the  single  question,  did  the  court  err  in 
not  deciding  as  matter  of  law  that  the  evi- 
dence showed  an  agreement  for  extension  on 
part  of  Nicola  Bros,  without  the  consent  of 
the  surety?  The  facts  that  the  creditors  did 
agree  to  an  extension  of  time  on  the  notes 
to  the  principal  debtor,  and  that  they  did  ac- 
cept the  notes  without  the  consent  of  the 
surety,  are  not  disputed.    Does  it  follow  that 


the  surety  was  thereby  released?  We  think 
not,  from  the  bare  facts.  There  Is  no  impli- 
ed promise  from  the  agreement  to  extend  the 
debt  on  the  book  accoimt,  or  that  by  the  ac- 
ceptance of  the  notes  the  creditor  would  ac- 
cept them  as  payment,  nor  is  there  an  impli- 
cation from  them  that  the  debt  evidenced  by 
the  book  account  should  be  paid  by  the  notes. 
The  question  is  so  fully  discussed  by  Clark, 
J.,  In  Buck  V.  Wilson,  113  Pa.  423,  6  Ati. 
97,  and  the  authorities  so  extensively  there- 
in cited,  that  repetition  would  be  a  waste 
of  time.  The  same  subject  Is  also  fully  dis- 
cussed by  Strong,  J.,  in  Shaw  &  Leigh  v. 
First  Associated  Reformed  Presb.  Church,  39 
Pa.  226,  and.  by  this  court  in  many  other  cas- 
es. The  creditor  gave  time,  not  on  the  orig- 
inal debt  by  book  account,  but  on  the  notes, 
and,  as  held  In  Buck  v.  Wilson,  supra,  there 
was  no  extension  of  time  on  the  book  ac- 
count; it  could  have  been  sued  on  before  the 
notes  became  due.  Whether,  outside  what 
appeared  In  the  letter  of  October  12,  1889, 
and  on  the  face  of  the  notes,  there  was  an 
understanding  other  than  the  notes  them- 
selves expressed,  was  a  question  of  fact 
which  the  jury  answered  in  favor  of  plain- 
tiff; and,  under  the  decisions,  the  presumption 
is  they  were  taken  merely  as  collateral  to 
the  original  debt,  that  is,  they  neither  paid 
nor  extended  It 

Justice  Strong,  in  the  case  last  cited,  while 
noticing  the  B^gllsh  cases  which  seem  to  de- 
cide that  taking  a  time  note  suspends  action 
on  the  original  debt,  at  least  until  maturity 
of  the  note,  says:  "But  the  late  Pennsylvania 
cases  take  different  ground,  and  follow  the 
ruling  in  Pring  v.  Clarkson,  1  Barn.  &  Cress. 
14,  In  which  it  was  decided  that  the  accept- 
ance of  a  new  bill  from  the  acceptor  of  a 
former  bill,  after  it  had  become  payable,  for 
the  payment  of  the  same  debt  at  a  future 
day,  could  only  be  considered  taking  collat- 
eral security,  and  therefore  did  not  amount 
to  nor  imply  giving  thne  to  the  acceptor." 
In  the  case  before  him,  Shaw  &  Leigh,  con- 
tractors for  building  a  church,  filed  a  mechan- 
ic's lien  and  Issued  a  scl.  fa.  thereon.  At  the 
trial  defendants  offered  a  receipt  from  the 
contractors  for  three  notes  equaling  the 
amount  of  the  lien  claimed,  at  60,  90,  and 
120  days,  for  bricks  delivered  to  the  church, 
and  signed  by  the  contractors.  There  was 
some  evidence  as  to  the  understanding  of  the 
parties  when  the  notes  were  given,  and  the 
court  below  left  it  to  the  jury  to  find  wheth- 
er they  were  received  as  payment,  reserving 
the  point  as  to  whether  they  were  In  law  a 
payment,  and  thereby  a  relinquishment  of 
the  right  to  file  a  lien.  The  jury  found  for 
plaintiff,  that  is,  that  they  were  not,  in  the 
understanding  of  the  parties,  a  payment; 
afterwards  the  court  entered  judgment  for 
the  defendant  on  the  reserved  point.  This 
was  the  error  assigned,  and  the  question  on 
which  this  court  passed  In  the  very  full  opin- 
ion by  Justice  Strong.  It  seems  to  me  the 
ruUug  is  decisive  of  the  case  before  us. 
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If  the  acceptance  of  tbe  notes  of  tbem- 
selves  Implied  a  payment,  notwithstanding 
the  verdict  of  the  Jury  that  they  were  not  so 
Intended,  the  lien  was  ipso  facto  relinquish- 
ed; so  here,  if,  as  argued  by  appellant's 
counsel,  the  notes  themselves  implied  a  pay- 
ment of  tbe  original  debt  or  an  extension  of 
It,  notwithstanding  the  verdict  of  the  Jury 
that  It  was  in  fact  not  intended  as  a  pay- 
ment, but  was  only  tbe  taking  of  a  collateral 
security,  then  the  judgment  ought  to  be  re- 
versed; but  the  court  below.  In  the  case  cit- 
ed, was  reversed  for  deciding  the  point  in 
the  very  way  appellant  now  asks  us  to  de- 
cide it.  We  will  not  do  so,  not  only  because 
such  decision  would  be  flatly  against  prec- 
edent, but  also  because  tbe  precedents  are 
founded  on  sound  reasons. 

As  to  the  fourth  assignment,  which  com- 
plains of  the  refusal  of  the  court  to  with- 
draw from  the  Jury  the  charges  for  freight 
and  demurrage  on  the  timber,  we  think  these 
were  properly  a  part  of  the  cost  of  tbe  tim- 
ber furnished  by  Nicola  Bros,  to  defendants 
In  tbe  prosecution  of  the  work.  The  ex- 
penses of  transportation  entered  Into  the  cost 
of  the  timber  as  much  so  as  the  cost  of  the 
chopping  and  hewing  it  in  tbe  woods. 

All  tbe  assignments  of  error  are  overruled, 
and  the  Judgment  is  aflirmed. 


SPEB8  V,  BOOGS  et  al. 

(Supreme  Court  of  Pennsylvania.      Jan.  5, 

1903.) 

STATUTES  —  RHPBAI,— REVERSAL  OP  JUDO- 
MBNT— SECOND  ACTION— LIMITA- 
TIONS—RBS  JUDICATA. 

1.  Where  there  is  a  conflict  between  a  prior 
and  a  subsequent  statute,  the  presumption  is  that 
the  latter  repeals  tbe  tormer. 

2.  Act  March  27, 1713  (1  Smith's' Laws,  p.  76), 
limiting  the  period  to  one  year  within  which  a 
new  action  must  be  brought  after  the  reversal  of 
a  juditonent  ■without  a  venire,  is  repealed  by  Act 
June  24,  1895  (P.  L.  236),  providing  that  every 
suit  for  injuries  not  resulting  in  death  must  b« 
brought  within  two  years  from  tbe  time  the  in- 
jury was  done. 

3.  Plaintiff  was  injured  in  June,  1897.  She 
sued  May  28,  1898,  and  recovered  judgment, 
which  was  reversed  January  7,  1901,  without  a 
new  venire,  and  began  a  new  suit  on  April  15, 
1901.  Held,  that  the  second  suit  was  barred  by 
Act  June  24,  1895,  §  2  (P.  L.  236),  requiring 
such  an  action  to  be  brouf?ht  within  two  years 
from  the  time  when  the  injury  was  done. 

4.  Where  a  judfrment  is  reversed  without  a 
new  venire,  it  is  not  a  bar  to  a  second  action  for 
the  same  cause  of  action. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;  Shafer,  Judge. 

Action  by  Clara  Spees  against  R.  H.  Boggs 
and  Henry  Buhl.  From  a  judgment  sustain- 
ing a  demurrer  to  the  statement,  plaintiff  ap- 
peals.   Affirmed. 

It  appeared  that  on  June  1,  1897,  plaintiff 
was  injured  In  an  elevator  in  defendant's 
store.  She  brought  suit  for  damages  against 
the  defendants  in  1898,  and  recovered  a  ver- 

1  4.  8m  Judgment,  vol.  80,  Cent  Dig.  |  lOK. 


diet  for  97,600.  The  defendants,  on  April 
SO,  1900,  appealed  to  tbe  Supreme  Court. 
On  January  7,  1901,  the  Supreme  Court  re- 
versed the  judgment  of  the  court  below  with- 
out granting  a  venire  de  novo.  Subsequent- 
ly, on  April  16.  1901,  the  plahitlff  began  this 
suit  against  the  defendants  for  damages  for 
tbe  injuries  sustained  by  her  on  June  1. 
1897,  to  which  the  defendants  interposed  a 
demurrer,  specifying,  among  other  reasons, 
that  the  suit  had  been  brought  more  than  two 
years  after  the  time  when  the  cause  of 'action 
arose,  and  that,  therefore,  her  cause  of  action 
was  barred  by  the  operation  of  the  second 
section  of  the  act  of  June  24,  1895  (P.  L, 
236).  Tbe  plaintiff  relied  upon  the  second 
section  of  the  act  of  March  27,  1713  (1 
Smith's  Tjaws,  p.  76),  having  laid  the  grounds 
by  proper  averments  In  the  statement  of 
claim. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MBSTRBZAT.  and  POT- 
TER, JJ. 

S.  Schoyer.  Jr.,  S.  B.  Scboyer,  John  P. 
Hunter,  and  William  Kaufman,  for  appel- 
lant   Edwin  S.  Craig,  for  appellees. 

MITCHELL,  J.  At  common  law  a  Judg- 
ment arrested  or  reversed  was  not  such  an 
adjudication  as  would  bar  a  second  action. 
It  was  so  assumed  by  counsel  and  court  In 
Sterrett  v.  Bull,  1  Blnn.  238,  which  appears 
to  be  the  first  precedent  In  this  court  for 
granting  a  venire  de  novo.  In  Mercer  v. 
Watson,  1  Watts,  330,  342,  it  was  held,  after 
a  learned  discussion  of  the  Subject  by  Ken- 
nedy, J.,  that  a  Judgment  reversed  for  an  in- 
correct ruling  on  evidence  by  the  court  be- 
low could  not  avail  for  the  other  party  as 
one  of  the  two  Judgments  In  ejectment  which, 
under  tbe  act  of  1807,  would  bar  further 
action.  And,  finally.  In  Fries  v.  Penna.  R. 
B.  Co.,  98  Pa.  142,  it  was  explicitly  decided 
that  a  reversal  of  judgment  without  a  new 
venire  was  not  a  bar  to  a  second  action  for 
the  same  cause. 

On  these  settled  authorities  It  is  clear  that 
the  demurrer  In  the  present  case  could  not  be 
sustained  on  the  ground  that  tbe  cause  of 
action  was  res  adjudicata.  We  have,  there- 
fore, to  consider  the  question  of  the  statute 
of  limitations.  The  act  of  March  27,  1713 
(1  Smith's  Laws,  p.  76),  In  section  1,  estab- 
lished a  period  of  general  limitation  in  per- 
sonal actions.  Section  2  then  provided  that: 
"If  in  any  of  the  said  actions  or  suits  Judg- 
ment be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  error,  or  a  verdict  passed  for 
the  plaintiff,  and  upon  matter  alleged  in  ar- 
rest of  Judgment,  judgment  be  given  against 
tbe  plaintiff,  that  he  take  nothing  by  his 
plaint,  writ  or  bill,  then  and  In  every  anch 
case  the  party  plaintiff,  his  heirs,  executors 
or  administrators,  as  the  case  may  require, 
may  commence  a  new  action  or  suit  trom 
time  to  time  within  a  year  after  such  Judg- 
ment reversed  or  given  against  the  plaintUT 
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as  aforesaid  and  not  after."  This  section  Is 
also  a  general  statute  of  limitations  as  to  all 
actions  coming  wltbin  tlie  class  described, 
and  may  either  enlarge  or  curtail  tbe  period 
allowed  In  section  1.  In  Downing  ▼.  Lindsay, 
2  Pa.  382,  It  was  held  that  a  second  action, 
brought  within  a  year  after  a  reversal  of  a 
prior  one  for  tbe  same  cause,  was  within  the 
protection  of  the  second  section,  though  it 
was  more  than  the  six  years  allowed  by  the 
first  section  after  tbe  cause  arose.  And  tbe 
reasoning  of  the  case  malces  it  clear  that  If 
tbe  second  action  bad  not  been  brought  till 
more  than  a  year  after  the  reversal  of  the 
fliBt,  it  would  have  been  barred,  though  It 
might  still  have  lieen  within  six  years  from 
tbe  accrual  of  tbe  cause. 

This  was  the  state  of  the  law  when  the 
act  of  June  24,  1895,  was  passed.  By  sec- 
tion 2  of  that  act  (P.  L.  236)  "every  suit 
hereafter  brought  to  recover  damages  for  in- 
jury wrongfully  done  to  the  person  In  cases 
where  the  Injury  does  not  result  in  death, 
must  be  hrought  within  two  years  from  the 
time  when  the  injnry  was  done,  and  not  after- 
wards; In  cases  where  the  Injury  does  result 
In  death  the  limitation  of  action  shall  re- 
main as  now  established  by  law."  The  plain 
terms  of  this  section  include  the  present  case. 
But  it  is  argued  that  it  is  a  general  statute 
of  limitations  for  the  class  of  cases  arising 
from  wrongful  injury  to  the  person,  and  for 
such  cases  a  substitute  for  the  first  section 
of  tbe  act  of  1713.  Tbe  latter  applies  only 
to  original  actions,  and  its  substitute,  it  is 
■aid,  should  be  construed  in  the  same  way. 
The  second  section  of  the  act  of  1713  creates 
a  second  class  of  cases,  namely,  those  in 
which  there  has  been  a  judgment  and  a  re- 
versal; and  it  is  now  argued  that  that  dis- 
tinction should  be  preserved,  as  there  is  no 
more  inconsistency  between  the  acts  of  1713 
and  1895  than  between  tbe  two  sections  of 
tbe  former.  This  argument  is  not  without 
force,  but  there  is  one  objection  that  seems 
to  be  Insuperable.  As  already  said,  this  case 
Is  within  tbe  plain  words  of  tbe  act  of  1895 
that  the  action  "must  be  brought  within  two 
years  from  the  time  when  the  injury  was 
done,  and  not  afterwards."  This  action  was 
not  brought  until  nearly  four  years  after  the 
Injury.  To  sustain  it  on  the  construction 
suggested  is  to  make  a  distinction  and  an 
exception  not  warranted  by  anything  in  the 
act  itself,  and  to  produce  a  manifest  repug- 
nancy between  It  and  the  second  section  of 
the  act  of  1713.  Conceding  that  this  repug- 
nancy Is  no  greater  than  that  between  the 
two  sections  of  the  act  of  1713,  yet  the  rule 
of  construction  Is  different.  When  an  ap- 
parent conflict  is  presented  by  different  parts 
of  tbe  same  act,  it  is  the  duty  of  the  courts 
to  reconcile  them.  If  possible,  by  such  con- 
struction as  will  give  effect  to  all  the  parts. 
Tbe  presumption  Is  tbat  the  Legislature  did 
not  Intend  any  Inconsistency.  But  when 
there  Is  a  conflict  between  a  prior  and  a  sub- 
sequent act  the  presumption  is  that  tne  lat- 


ter repeals  the  former.  The  courts  are  not 
bound,  nor  even  authorized,  to  seek  a  con- 
struction tbat  will  reconcile  them,  furtber 
than  to  inquire  if  the  conflict  is  real,  and  not 
merely  apparent.  If  it  is  real,  the  result  is 
the  repeal  of  the  prior  act  The  conflict  in 
the  present  case  Is  real.  The  action  belongs 
to  the  class  provided  for  by  the  act  of  1895— 
actions  for  injury  wrongfully  done  to  tbe 
person— and  is  In  plain  violation  of  the  pro- 
vision that  it  must  tie  commenced  within  two 
years,  "and  not  afterwards."  In  Rodebaugh 
V.  PhUa.  Traction  Co.,  190  Pa.  358,  42  AO. 
953,  it  was  said  that  "the  words  of  the  act 
of  1895  are  general,  and  there  Is  nothing  to 
Indicate  that  they  were  not  intended  to  estab- 
lish a  general  rule  applicable  to  all  cases 
within  their  terms,  to  wit,  every  suit  to  re- 
cover damages  for  injury  wrongfully  done 
to  the  person."  And  in  Peterson  v.  Dela- 
ware River  Ferry  Co.,  190  Fa.  364,  42  Atl. 
055,  it  was  held  that  tbe  period  of  limitation 
—two  years— in  that  act  is  mandatory,  and 
makes  no  exceptions  in  favor  of  infancy  or 
other  disability.  The  principle  of  these  cases 
is  conclusive  upon  this. 
Judgment  affirmed. 


HOWLBY  V.  CITY  OP  PITTSBURG. 

(Supreme  Court  of  Pennsylvania.      Jan.  6, 

1903.) 

MUNICIPAL  IMPR0VBMKNT3— STRBKT   GRAD- 
ING—SAUD  or  LAND— RIGHT  TO  DAMAGES. 
1.  Where,  after  the  passage  of  an  ordiuance 
antborizlDg  the  grading  of  a  street,  au  abutting 
owner  sells,  the  new  owner  can  recover  for  the 
injur;  to  his  property  caused  thereby. 

2.  Before  work  was  actually  begun  under  a 
contract  for  grading  a  street,  a  conveyance  was 
made  of  the  land  on  whidk  the  street  was  laid 
out  and  viewers  were  appointed  to  estimate 
the  damages.  They  assessed  benefits  and  refus- 
ed damages,  and  the  new  owner  appealed.  An 
issue  was  framed,  and  a  verdict  rendered  for  the 
owner.  Held  that,  as  the  viewers  were  appointed 
after  tbe  grading  was  done,  the  new  owner  was 
entitled  to  recover,  apart  from  Act  May  16,  1891 
(P.  L.  75),  requiring  viewers  to  report  as  to 
both  l>enc-fits  and  damages  in  a  single  sum, 
or  Act  May  26,  18!)1  (P.  L.  117)  requiring 
that  the  award  of  damages  shall  include  all 
damages  done;  such  acts  applying  only  when 
viewers  were  appointed  tiefore  the  grading. 


Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Nellie  O.  Howley  against  tbe 
city  of  Pittsburg.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

It  appeared  that  tbe  grade  of  Beacon 
street  was  established  on  January  6,  1896,  and 
an  ordinance  authorizing  and  directing  the 
actual  work  of  grading  was  approved  on  July 
13,  1896,  and  a  contract  in  accordance  with 
said  ordinance  was  awarded  for  tbe  work  of 
grading  on  June  14,  1897,  and  approved  by 
councils  on  July  21,  1897.  The  work  was  be- 
gun on  August  10,  1898,  and  completed  on 

1 1.  See  Eminent  Domain,  voL  UL  Cent.  Dig.  H 

408,   410. 
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June  7,  1899.  After  the  time  of  the  passage 
of  the  yarlous  ordinances  relating  to  tbis 
street,  Including  the  ordinance  for  the  grad- 
ing of  the  street,  and  after  the  contract  for 
the  same  had  been  let,  but  before  the  work 
of  grading  had  actually  begun,  the  plaintiff, 
Nellie  G.  Howley,  acquired  title  to  a  tract  of 
ground  fronting  about  400  feet  on  Beacon 
street.  Viewers  appointed  at  the  instance  of 
the  city  refused  the  plaintiff  damages,  and 
assessed  benefits  against  her  in  the  sum  of 
$321.65.  Nellie  6.  Howley  appealed  from  the 
award  of  the  Jury  of  view.  At  the  trial  of 
the  issue,  William  O.  Howley,  a  witness  for 
plaintiff,  was  asked  this  question:  "Q.  Tell 
us  what  amount  of  damage  has  been  sustain- 
ed by  this  property  by  reason  of  the  grading 
of  the  street,  with  reference  to  the  time  im- 
mediately after  the  grading  was  completed. 
(Objected  to  for  the  reason  that,  tmder  the 
evidence,  Mrs.  Howley  did  not  become  the 
owner  of  that  property  until  December  23, 
1897,  and  the  ordinance  for  actual  grading  of 
the  street  according  to  the  evidence  here, 
was  passed  and  approved  July  18, 1896.  Mrs. 
Howley,  therefore,  waB  not  the  proper  party 
to  claim  damages  in  this  proceeding  for  that 
property.)  The  Court:  Objection  overruled. 
(To  which  ruling  of  the  court,  counsel  for  de- 
fendant excepted.  Exception  allowed,  and 
bin  sealed.)  The  Court:  Q.  What  was  the 
difference  between  the  market  value  before 
this  work  was  done  and  Immediately  after? 
A.  I  would  consider  it  was  about  ?10,000." 

A.  M.  Thompson,  Asst.  City  Sol.,  and  T.  D. 
Camahan,  City  Sol.,  for  appellant.  E.  G. 
Ferguson,  B.  J.  Kent,  and  J.  S.  Ferguson,  for 
appellee. 

FELL,  J.  The  assignments  raise  the  sin- 
gle question  whether  an  owner  of  land,  who 
acquired  title  after  the  passage  of  an  ordi- 
nance authorizing  the  grading  of  a  street, 
can  recover  for  the  injury  to  hte  property 
caused  by  the  grading.  The  rule  established 
by  our  decisions  is  that  It  is  the  physical 
change,  and  not  the  mere  establishment  of  a 
grade  on  the  official  plana,  that  gives  a  right 
of  action,  and  that  no  damages  are  recover- 
able for  a  change  of  grade  until  the  actual 
work  on  the  ground  is  begun.  In  re  Plan 
166,  143  Pa.  414,  22  Atl.  669;  Ogden  v.  Phila- 
delphia, 143  Pa.  430,  22  Atl.  694;  Clark  y. 
Philadelphia,  171  Pa.  30.  33  AtL  124,  50  Am. 
St.  Rep.  790;  Philadelphia  Ball  Club  v.  Phila- 
delphia, 192  Pa.  632,  44  Atl.  265,  46  L.  R.  A. 
721,  73  Am.  St.  Rep.  835.  From  this  rule  It 
follows  that  the  owner  of  the  property  at  the 
time  when  the  actual  injury  is  done  is  the 
person  entitled  to  recover. 

The  appellant's  contention  is  that  as  the 
act  of  May  16,  1891  (P.  L.  75),  provides  for 
the  appointment  of  viewers  to  assess  dam- 
ages before  the  entry  and  Injury,  and  the  act 
of  May  26,  1891  (P.  L.  117),  requlras  that  the 
awarding  of  damages  for  the  opening  or 
widening  of  a  street  shall  Include  all  dam- 


ages due  to  the  grading  at  which  such  street 
Is  to  be  opened  or  widened,  a  new  rule  U 
necessary,  as  the  old  rule  Is  applicable  only 
in  cases  where  the  grading  has  been  done 
before  viewers  are  appointed.  And  It  Is  sug- 
gested that  a  rule  fixing  the  date  at  which 
the  work  Is  ordered  to  be  done  as  the  date 
for  the  assessment  of  damages  would  be  of 
uniform  application  and  equitable  to  botb 
parties,  in  not  exposing  the  municipality  to 
speculative  damages  for  a  change  that  might 
not  be  made,  and  in  allowing  compensation 
to  the  owner  when  the  actual  change  is  made 
on  the  land. 

Whether  the  legislation  of  1881  calla  for  a 
new  rule  for  the  assessment  of  damages 
caused  by  grading  a  street  need  not  now  be 
considered,  as  In  this  case  the  viewers  were 
appointed  after  the  grading  was  done,  and 
the  rule  heretofore  established  can  be  applied 
to  It.  Moreover,  the  defendant  has  no  stand- 
ing to  Interpose  the  objection  urged  against 
the  right  of  the  plaintiff  to  recover.  The  pe- 
tition was  filed  by  the  city,  and  the  viewers, 
as  required  by  the  act  of  May  16th,  estimat- 
ed and  determined  the  damages  and  the  bene- 
fits, and  to  whom  and  by  whom  they  were 
payable.  To  this  report  no  exceptions  were 
filed,  nor  was  an  appeal  taken  by  the  city. 
The  plaintiff  appealed,  and  the  Issue  framed 
was  to  determine  what  benefits,  If  any,  had 
been  received  by  her,  and  what  damages,  if 
any,  she  had  sustained.  The  plea  was  that 
her  property  had  been  benefited  "over  and 
above  all  damages,  and  over  and  above  the 
amount  of  special  benefits  assessed  against 
the  same."  It  made  no  denial  of  her  right 
to  recover  damages  if  her  property  Iiad  been 
Injured,  and  no  one  has  Intervened  and  ob- 
jected that  she  is  not  the  party  entitled. 
The  city  by  Its  own  proceeding  determined 
that  her  property  was  liable  to  assessment 
for  benefits.  It  cannot,  on  her  appeal  from 
the  finding,  attempt  to  hold  ber  liable  for  the 
benefits,  and  deny  ber  right  to  damages, 
there  being  no  intervening  rights. 

The  judgment  Is  affirmed. 


OARSON  T.  CARSON. 


Jan.  6, 


(Supreme  Court  of  Pennsylvania. 
1903.) 
WIFE'S  SBPARATB  PROFERTT. 

1.  A  woman  conducting  a  hotel  bnsinpsa  mar- 
ried the  barkeeper,  and  after  the  mariiage  the 
husband  and  wife  continned  the  basiness.  The 
income  was  kept  by  the  wife  in  her  own  bank 
account,  and  drawn  out  only  on  her  checks. 
Held,  that  real  estate  bought  by  her  from  such 
income,  title  to  which  was  taken  in  her  name, 
was  ber  separate  property. 

Appeal  from  Court  of  Common  Fleas,  Al- 
legheny County. 

Action  by  Alexander  Carson  against  Sarah 
Jane  Cnrson.  Judgment  for  defendant,  and 
plalntifF  appeals.    Afllrmed. 


IT  1-  See  Husband  and  WUe,  vol.  M,  Cent.  Dig.  || 
443,  45S. 
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The  court  charged  as  follows:  "This  la  an 
action  of  ejectment  by  Alexander  Carson 
against  Sarab  J.  Carson,  his  wife,  to  recover 
a  lot  on  Anderson  street,  In  the  city  of  Al- 
legheny, conveyed  to  her  by  deed  of  Joseph 
Carson,  dated  September  30,  1887.  The  ac- 
tion being  an  equitable  ejectment  to  establish 
and  enforce  a  trust  resulting  from  the  al- 
leged payment  of  the  purchase  money,  our 
Supreme  Court  has  said  In  Braun  r.  First 
Oerman  Rvangelical  Lutheran  Church,  198 
Pa.  152,  47  Atl.  903,  that  the  evidence  In  sup- 
port of  the  tmst  must  be  clear,  precise,  con- 
vincing, and  satisfactory  to  the  conscience 
of  the  chancellor;  and  in  an  action  of  eject- 
ment to  enforce  a  resulting  trust  the  trial 
Judge  acts  as  a  chancellor.  If,  In  his  judg- 
ment, that  evidence  Is  insufficient  to  estab- 
lish the  trust,  it  is  his  duty  to  direct  a  ver- 
dict for  the  defendant.  The  plaintiff's  right 
of  recovery  is  barred  by  equitable  limitation, 
and  Is  barred  by  the  statutory  limitation  of 
the  sixth  section  of  the  act  of  AprU  22,  1856 
(P.  L.  533),  citing  198  Pa.  157,  47  Atl.  963. 
If  these  limitations  have  no  application,  the 
plalntUTs  right  of  recovery  is  barred  for  oth- 
er reasons.  No  fraud,  accident,  or  mistalie 
Is  alleged  lu  the  execution  and  delivery  of 
the  deed  to  Mrs.  Sarah  J.  Carson  In  Sep- 
tember, 1887,  of  which  execution  and  deliv- 
ery at  that  date  Mr.  Carson  had  actual  knowl- 
edge. Through  all  the  years  from  the  pur- 
chase of  the  property  In  1887  to  the  com- 
mencement of  this  action  In  1900  there  Is  not 
a  syllable  of  testimony  that  he  ever  claimed 
an  Interest  in  the  lot,  or  a  right  to  the  con- 
veyance of  it,  or  asserted  a  trust  for  his 
use.  or  that  any  funds  of  his  paid  in  whole 
or  in  part  the  consideration  expressed  in  the 
deed. 

"In  the  light  of  the  substantial  separate 
estate  of  the  defendant  In  realty,  rents,  and 
the  profitable  hotel  business  at  the  time  of 
her  marriage  to  the  plaintiff  In  1886,  and 
the  continuance  of  the  business  thereafter, 
she  was  entitled  solely  to  the  principal,  In- 
come, and  earnings  of  the  property  and  busi- 
ness, though  the  labor  of  her  husband  min- 
gled in  the  production.  That  was  true  under 
the  act  of.  1848,  the  act  of  1872,  and  later 
acts  of  assembly.  Bucher  v.  Beam,  68  Pa. 
426r  Rush  v.  Vought,  55  Pa.  437,  93  Am. 
Dec.  769;  Brown  v.  Pendleton,  60  Pa.  419. 
From  these  sources  of  her  separate  estate 
various  pieces  of  real  estate,  including  the 
lot  In  controversy,  were  purchased  and  paid 
for  by  her.  Nor  Is  this  conclusion  changed 
by  the  testimony  of  the  husband— flatly  con- 
tradicted by  her,  his  wife— that  after  their 
marriage  In  1886  the  hotel  business  was  con- 
ducted by  them  as  a  partnership.  From  the 
overwhelming  weight  of  the  facts  and  cir- 
cnmstances  and  inferences  therefrom  It  Irre- 
sistibly follows  that  there  was  no  such  part- 
nership; but,  even  if  the  purchase  money 
was  iMild  by  him— a  fact  unsupported  by  any 
credible  testimony,  and  unequivocally  denied 
by  his  wife— there  is  no  evidence  that  at  the 


execution  and  delivery  of  the  conveyance  to 
Mrs.  Carson  It  was  understood  by  both  her 
and  her  husband  that  she  was  taking  the 
title  in  trust  for  her  husband.  McCormick 
V.  Cooke,  199  Pa.  635,  49  AtL  238.  The  plain- 
tiff's testimony  in  support  of  the  trust.  In 
every  link  essential  to  its  support,  Is  not 
clear,  precise,  convincing,  and  satisfactory; 
nor  does  it  bear  the  equitable  impress  of  two 
witnesses,  or  of  one  witness  and  strong  cor- 
roborating circumstances  equivalent  in  weight 
to  a  second  witness.  It  Is  wholly  lacking  in 
credible  elements  that  would  move  a  chan- 
cellor to  reform  the  plain  meaning  of  a  sol- 
emn conveyance  by  reading  into  it  after  the 
silent  lapse  of  many  years  a  trust  that  no- 
where api)ear8  upon  Its  face.  Measured  by 
the  testimony,  and  by  the  principles  and  rea- 
sons given,  we  are  clearly  of  the  opinton  that 
the  plaintiff's  case  has  failed,  and  therefore 
we  direct  a  verdict  for  the  defendant.  With 
your  consent,  gentlemen,  the  verdict  will  be 
so  taken." 

Argued  before  MITCHELL,  DEAN. 
FELL,  BROWN,  MESTRBZAT,  and  POT- 
TER, JJ. 

■Toseph  Forsythe  and  A.  Blakeley,  for  ap- 
pellant D.  F.  Patterson,  3.  M.  Garrison,  and 
A.  S.  Morehead,  for  appellee. 

,  MITCHELL,  J.  Without  going  Into  the 
question  whether  or  not  the  plaintiff  has 
brought  himself  within  the  conditions  permit- 
ting an  action  against  his  wife  under  the  act 
of  June  8,  1893  (P.  L.  344),  It  Is  clear  that 
his  case  failed  on  the  evidence.  At  the  time 
of  the  marriage  in  December,  1880,  the  wife 
owned  and  conducted  a  hotel  business.  The 
husband  had  been  employed  by  her  as  bar- 
keeper, and  after  marriage  first  assisted  her. 
but  claims  to  have  carried  on  the  business 
subsequently  In  his  own  name,  though  in  the 
same  premises,  and  in  conjunction  with  her. 
The  property  now  in  dispute  was  bought  out 
of  the  earnings  of  that  business.  Appellant 
claims  that  under  the  law  as  it  was  at  the 
date  of  the  marriage  his  wife's  earnings, 
whether  separate  or  jointly  with  him,  were 
his  property.  It  may  be  conceded  that  the 
presumption  ordinarily  was  so  at  that  time. 
But  the  income  from  her  separate  property 
was  hers.  If  the  hotel  had  been  leased  to  a 
third  party,  the  rent  would  unquestionably 
have  been  her  separate  estate,  after  as  well 
as  before  marriage.  The  conduct  of  the 
parties,  as  appears  from  the  undisputed  evi- 
dence, shows  that  it  continued  to  be  so  re- 
garded and  treated  by  both  the  parties  here. 
The  Income  from  the  business  was  handed 
over  to  her,  deposited  In  her  name  in  her 
own  bank  account  just  as  It  had  been  before 
the  marriage,  drawn  out  only  on  her  checks, 
and,  when  used  to  pay  for  the  property  now 
in  suit,  the  title  was,  with  knowledge  and  as- 
sent of  plaintiff,  taken  in  her  name,  and  so 
remained  for  13  years  until  this  suit.  The 
action    is    an    equitable    ejectment   on    the 
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ground  of  a  resaltlng  trust  from  a  purchase 
with  plaintiffs  money.  Without  stopping  to 
discuss  the  other  objections  raised  in  the  ar- 
gument, it  Is  enough  to  say  that  plaintiff 
wholly  failed  to  show  that  the  purchase  mon- 
ey was  his.  As  the  Judge  could  not  have 
sustained  a  finding  for  plalntlfT  on  the  admit- 
ted facts,  he  was  right  in  directing  a  verdict 
for  defendant. 
Judgment  alUrmed. 


PURITAN  COKE  CO.  T.  CLARK  «t  aL 

(Supreme  Court  of  Pennsylrania.     Jan.  5, 
1903.) 

SAI.E}-RBFUSAL   TO  ACCEPT— MBASDRD  OF 
DAMAQBS. 

1.  Where  a  vendor  of  chattels  is  ready  to  de- 
liver them  in  accordance  witli  the  contract,  the 
measure  of  damages,  on  failure  to  receive  tibem, 
is  the  difference  between  the  contract  price  and 
the  cost  of  manufacturing  and  delivery. 

2.  Plaintiff  sold,  at  a  fixed  price,  coke  which 
had  no  real  market  value  in  ordinary  times,  and 
was  only  manufactured  in  quantities  on  orders 
by  the  consumers.  At  the  time  of  the  breach  of 
the  contract  by  the  vendee's  refusal  to  accept  de- 
livery, the  vendor  could  have  sold  the  article  at  a 
certain  price.  Held,  that  such  price  was  not  con- 
trolling in  fixing  the  measure  of  damages,  but  the 
vendor  can  recover  the  difference  between  what 
it  would  have  cost  him  to  manufacture  and  de- 
iiver  the  coke  and  the  contract  price. 

3.  A  coke  company  contracted  to  make  daily 
delivery  of  coke  during  a  specified  period.  For  a 
ground  which  the  jury  found  to  be  insufficient, 
after  a  certain  amount  of  the  coke  had  been  de- 
livered and  paid  for,  the  vendees  refused  to  re- 
ceive the  balance.  At  the  time  the  vendors  had 
on  hand  about  one-third  of  the  balance  to  be  de- 
livered. There  was  no  general  market  for  coke 
at  the  time,  and  it  is  an  article  which  depreciates 
in  value,  and  the  vendor  only  succeeded  m  selling 
what  it  had  in  small  lots  at  a  much  lower  price. 
There  was  evidence  that  the  vendor,  because  of 
the  contract,  had  added  largely  to  the  number  of 
its  coke  ovjns,  and  increased,  in  many  respects, 
its  capacity.  Held,  that  the  vendor  could  re- 
cover, for  the  coke  which  it  had  manufactured 
and  sold  to  others,  the  difference  between  the 
selling  aud  the  contract  price,  and,  as  to  the  coke 
not  manufactured,  the  difference  between  the 
cost  of  manufacturing  and  the  contract  price. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Puritan  Coke  Company 
against  John  M.  Clark  and  Charles  S.  Guth- 
rie. Judgment  for  plaintifF,  and  defendants 
appeal.    Affirmed. 

The  court  charged,  in  part,  as  follows: 

"Under  ordinary  circumstances,  where 
there  Is  a  breach  of  contract  for  the  sale  and 
delivery  of  personal  property  the  measure  of 
damages  Is  the  difference  between  the  market 
price  at  the  time  of  the  breach  of  the  con- 
tract and  the  price  at  which  the  parties  had 
agreed  that  the  personal  property  or  chattels 
should  be  delivered.  But  that  supposes  that 
there  is  a  market  for  the  sale  of' the  personal 
property  in  dispute.  The  evidence  in  this 
case  shows  conclusively  that  coke  in  quan- 
tities is  sold  on  contracts  that  are  made  tie- 
fore  delivery  is  commenced,  and  covering  a 
period  of  some  months— usually  six  months' 


time  in  the  delivery;  that  there  Is  practically 
no  open  market  at  which  furnace  coke  can 
be  sold  in  any  quantitiea.  There  were  some 
21,000  tons  of  this  coke  undisposed  of,  not 
taken  by  the  defendants,  and  there  is  no  evi- 
dence in  tbls  case  that  would  Justify  you  in 
finding  that  there  was  such  a  market  for  this 
coke  that  the  plaintiff  could  have  disposed  of 
it  diuring  the  month  of  June.  Therefore  I 
charge  you  that  in  this  case  the  difference 
between  the  market  price  and  the  contract 
price  is  not  the  measure  of  damages,  because 
it  would  not  help  the  plaintiff  in  this  case  If 
the  market  price  was  $1.50  per  ton.  If  it  could 
not  sell  its  coke.  But  there  is  anotber  way 
of  arriving  at  the  question  as  to  bow  much 
the  plaintiff  was  injured  in  this  case— of 
course,  assuming  that  it  was  Injured  at  all— 
and  that  is  the  difference  between  what  \t 
cost  the  plaintiff  to  manufacture  tbls  coke 
and  the  price  at  which  the  defendants  bad 
agreed  to  take  It;  and  tliat,  I  ctiarge  you,  is 
the  measure  of  damages  In  this  case.  You 
have  the  testimony  on  the  subject  of  wbat  it 
cost  to  manufacture  this  coke.  There  la  no 
dispute  as  to  what  the  defendants  were  to 
pay  for  the  coke  under  the  contract;  that  is, 
$1.50  per  ton.  If  you  find  that  the  plaintiff 
is  entitled  to  recover,  then  its  damages  will 
be  the  difference  between  what  it  cost  to 
manufacture  this  coke  and  the  price  that 
these  defendants  had  agreed  to  pay  for  It 

"There  is  another  element,  however,  which 
you  will  take  Into  consideration.  There  was 
some  of  this  coke  manufactured  at  the  time 
of  the  breach,  and  the  plaintiff  sold  that 
coke.  If  it  sold  that  coke  for  more  per  ton 
than  it  cost  to  manufacture  it,  then  the  dif- 
ference between  what  it  received  per  ton  for 
that  coke  and  the  cost  of  its  manufacture 
should  go  as  a  credit  upon  the  amount  which 
the  plaintiff  would  otherwise  be  entitled  to 
recover  under  the  instructions  which  I  have 
given  you  as  to  the  measure  of  damages.  I 
believe  It  is  accepted  in  this  case  that  It  sold 
that  7,300  tons  for  something  over  $7,400, 
which  would  be  about  $1.01  a  ton  for  tbe 
7,300  tons.  Now,  if  they  got  fairly  all  that 
could  be  gotten  for  tbe  coke,  and  that  was  as 
low  as  or  less  than  tbe  cost  price,  then  tliat 
item  does  not  enter  into  the  question  of  dam- 
ages at  all.  I  believe,  if  you  find  that  that 
was  a  fair  price  for  the  coke,  that  it  was  as 
low  as  the  lowest  evidence  here  of  the  cost 
of  its  manufacture;  but  it  is  for  you  to  de- 
termine, under  the  evidence,  whether  they 
should  have  gotten  more  for  that  coke  than 
they  did,  and  whether  that  was  above  or  be- 
low the  cost  of  manufacture.  If  it  was  above 
the  cost  of  manufacture,  or  If  they  should 
have  fairly  gotten  more  than  the  cost  of 
manufacture,  then,  to  that  extent,  the  de- 
fendants would  be  entitled  to  a  credit  on  tbe 
amount  of  damages  as  determined  by  tbe 
measure  of  damages  for  tbe  entire  case  which 
I  have  given  you.  In  order  that  I  may  make 
myself  clear,  you  start  out  In  the  considera- 
tion of  this  case  with  the  one  question  pre- 
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sented  to  70a:  This  coke  was  to  be  snltable 
for  making  Bessemer  pig  Iron.  If  it  was 
suitable  for  making  Bessemer  pig  iron,  tlien 
it  was  tlie  duty  of  tlie  defendants  to  accept 
it,  and  their  refusal  to  accept  it  would  be  a 
breach  of  the  contract,  for  which  they  would 
be  liable  in  damages.  If  it  was  unsuitable 
for  the  manufacture  of  Bessemer  pig  iron,  by 
reason  of  the  phosphorus  in  It  being  too  high, 
because  that  is  the  only  question  here;  the 
question  of  its  strength  and  other  questions 
which  enter  Into  the  suitableness  of  coke  for 
making  pig  iron  not  being  in  dispute—  If  it 
was  unsuitable  for  making  Bessemer  pig  iron, 
by  reason  of  the  phosphorus  in  It  being  too 
high,  then  the  defendants  had  a  right  to 
rescind  the  contract  and  refuse  to  receive  any 
more  coke.  That  is  the  first  question  which 
you  win  determine.  If  you  determine  that 
question  in  favor  of  the  defendants— that  is, 
find  that  the  coke  was  not  suitable  for  mak- 
ing Bessemer  pig  iron— then  your  verdict 
should  be  for  the  defendants,  and  you  quit 
right  there.  If  you  find  that  it  was  suitable 
for  making  Bessemer  pig  iron,  then  the  next 
question  you  will  determine  is  the  damages, 
and  you  will  determine  them  upon  the  lines 
that  I  have  laid  down  to  you  in  my  charge. 
Too  will  determine  the  damages  in  accord- 
ance with  the  measure— that  is,  the  w«iy  to 
compute  the  damages— which  I  have  given 
you  in  the  former  part  of  my  charge. 

"Defendants'  counsel  has  asked  me  to 
charge  you  as  follows:  '(2)  The  measure  of 
damages  In  this  case  is  the  difference  be- 
tween the  market  price  and  the  contract 
price  at  the  time  and  place  of  delivery.  An- 
swer. That  point  is  refused.'  '(6)  That  if 
(he  plaintiff  intended  to  bold  the  defendants 
liable  for  damages  in  this  case,  it  was  its 
duty  to  so  notify  them,  and  to  sell  the  un- 
delivered coke  for  their  account  at  the  mar- 
ket price;  and  if  there  wfiM  no  market  for 
immediate  delivery,  but  was  a  market  for 
contracts  in  May  and  June,  it  was  its  duty 
to  dispose  of  this  coke  on  contract  at  the 
market  price.  In  that  case  its  measure  of 
damages  is  only  the  loss  in  the  delay  in  pay- 
ments in  the  way  of  Interest  and  the  costs 
of  storage.  Answer.  That  point  is  refused. 
(7)  That  there  is  no  evidence  in  this  case  of 
loss  on  14,000  tons  of  coke  undelivered,  and 
there  can  be  no  recovery  in  damages  as  to 
such  14,000  tons.  Answer.  That  point  is  re- 
fused. <8)  That  under  the  law  and  evidence 
in  this  case  their  verdict  must  be  for  the  de- 
fendants.   Answer.  That  point  is  refused.' " 

The  Jury,  after  being  out  for  about  an 
iumr,  returned  for  additional  instructions, 
when  the  court  charged  them  as  follows: 
"Gentlemen:  I  tried  to  make  myself  clear  on 
the  measure  of  damages  which  the  plaintiff 
is  entitled  to  recover,  if  it  is  entitled  to  re- 
cover anything;  that  la,  the  difference  be- 
tween what  it  had  cost  to  produce  this  coke 
and  the  price  of  the  coke  as  specified  in  the 
contract,  provided  that,  if  the  plaintiff  either 
did  sell  or  should  have  sold  the  7,300  tons  of 


coke  for  more  than  it  cost  to  produce  it,  then 
the  defendants  are  entitled  to  a  credit  for 
that  excess.  Let  me  illustrate,  and  take  flg- 
ures  which  cannot  apply  to  this  case  at  all: 
Supposing  it  should  have  sold  this  7,300  tons 
of  coke  for  $2  a  ton,  and  it  only  cost  it  $1 
a  ton  to  produce  it,  then,  on  the  amount 
which  you  would  find  the  plaintiff  was  en- 
titled to  recover,  basing  your  calculation  on 
the  difference  between  the  cost  of  producing 
the  21,000  tons  of  coke  and  the  ^1.60  per  ton 
(the  contract  price),  the  defendants  would  be 
entitled  to  a  deduction  of  $1  a  ton — the  differ- 
ence between  the  ^2  that  the  plaintiff  sold 
the  7,300  tons  for,  and  the  $1  wliich  it  cost 
to  produce  it  Now,  those  are  purely  imag- 
inary figures,  because  there  are  no  such  fig- 
ures as  that  in  the  case.  Consequently  I 
used  them  so  far  from  the  actual  figures  that 
they  would  not  mislead  you.  The  first  prop- 
osition is  that  the  measure  of  damages  in 
this  case  is  the  difference  between  what  it 
would  have  cost  this  plaintiff  to  have  pro- 
duced this  coke.  If  it  had  gone  on  and  man- 
ufactured it,  and  the  |1.50  per  ton  which  the 
defendants,  under  their  contract,  agreed  to 
pay  for  it;  that  is,  the  plaintiff  is  entitled 
to  recover  the  profit  which  it  would  have 
made  if  it  had  gone  ahead  and  produced  it 
and  turned  it  over  to  the  defendants.  From 
that,  if  you  find  that  it  sold  or  should  have 
sold  the  7,300  tons  for  more  than  it  cost  to 
produce  It,  the  defendants  are  entitled  to  a 
deduction  of  Just  that  difference  between 
wliat  it  sold  for  and  what  it  cost  to  produce 
it." 

Verdict  and  Judgment  for  plaintiff  for  $10,- 
290. 

Argued  before  MITCHELX,,  DEAN,  PELL, 
BROWN,  and  POTTEB,  JJ. 

J.  J.  Miller,  John  L.  Prestly,  and  Harry  J. 
Nesbit,  for  appellants.  Edwin  W.  Smith, 
George  E.  Shaw,  J.  H.  Reed,  and  J.  H.  Beale. 
for  appellee. 

DEAX,  J.  In  September,  1897,  plaintiff 
and  defendant  made  the  following  contract: 

"Puritan  Coke  Company,  Pittsburg,  Pa., 
agree  to  sell  and  Messra  Naylor  &  Com- 
pany, Pittsburg,  Pa.,  agree  to  buy  forty-five 
thousand  (45,000)  tons  of  2.000  pounds  Penn- 
sylvania Railroad  weights,  Purltan-Connelis- 
ville  coke  suitable  for  making  Bessemer  pig 
iron. 

"Time  of  delivery:  300  tons  per  day  or 
7,500  tons  per  month  for  the  first  six  months 
of  1808. 

"Price:  $1.50  per  ton  of  2,000  pounds,  f. 
o.  b.  cars  Baggaley  Pa.,  Southwestern  Penn- 
sylvania Railroad. 

"Terms:  Monthly  settlements  in  cash  on 
the  15th  day  of  each  month. 

"Strikes,  accidents  or  causes  beyond  our 
control  to  be  sufficient  excuse  for  any  dday 
In  any  shipment. 

"This  contract  shall  terminate  on  the  30th 
day  of  June,  1808,  whether  the  total  amount 
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of  coke  specified  above  baa  been  shipped  or 
not,  unless  the  parties  hereto  shall  otherwise 
agree  In  writing." 

Under  this  contract  the  coke  company  de- 
livered to  Naylor  &  Co.  up  to  May,  1888, 
24,000  tons  of  coke,  and  were  paid  the  con- 
tract price.  At  that  date  Naylor  &  Co.  noti- 
fied the  coke  company  they  would  not  re- 
ceive any  more  coke,  because,  on  account  of 
an  excess  of  phosphorus,  it  did  not  come 
up  to  the  standard  In  quality  specified  in  the 
contract,  and  it  was  not  suitable  for  the  man- 
ufacture of  Bessemer  iron;  thus  leaving  at 
the  date  of  the  notice  21,000  tons  undelivered. 
Seven  thousand  three  hundred  tons  had  been 
manufactured,  but  was  on  the  wharves  at 
the  ovens.  The  coke  company,  alleging  an 
unwarranted  breach  of  the  contract  by  de- 
fendants, brought  this  suit  in  assumpsit  to 
recover  damages,  and  obtained  a  verdict  in 
the  court  below  for  |10,280.  Defendants 
bring  this  appeal,  assigning  seven  errors. 
The  first  alleges  an  Unwarranted  assumption 
of  fact  in  the  charge;  second,  that  evidence 
was  excluded  which  was  material  to  the  is- 
sue; the  third,  fourth,  fifth,  and  sixth  allege 
error  In  the  instruction  of  the  court  on  the 
measure  of  damages;  the  seventh,  that  the 
"court  erred  in  not  directing  a  verdict  for  de- 
fendants. 

It  will  be  noticed  the  contract  provides  for 
the  delivery  of  "Purltan-ConnellsviUe  Coke 
suitable  for  making  Bessemer  pig  Iron."  De- 
fendants set  up  as  the  excuse  for  refusing 
to  receive  the  remaining  21,000  tons  that  It 
was  not  suitable  for  making  that  grade  of 
Iron.  This,  then,  became  a  pure  question 
of  fact  for  the  jury,  and  much  of  the  testi- 
mony bore  on  it  On  correct  instructions, 
the  court  submitted  the  evidence  to  the  Jury, 
saying  plainly  to  them  that,  if  the  coke  was 
not  suitable  for  the  manufacture  of  Besse- 
mer pig,  they  should  find  for  defendant 
Their  verdict  shows  the  Jury  found  it  was 
suitable.  Therefore  there  was  no  lawful  ex- 
cuse for  defendants'  refusal  to  receive  the  re- 
nin lulng  21,000  tons  of  the  contract  quan- 
tity. 

The  specifications  of  error,  except  the  sec- 
ond, all  in  substance  relate  to  the  question 
of  damages,  and  can  be  discussed  together. 
As  to  the  first,  the  court  used  this  language 
to  the  Jury:  "There  were  some  21,000  tons 
of  this  coke  undisposed  of,  not  taken  by  the 
defendants;  and  there  is  no  evidence  In  this 
case  that  would  Justify  you  in  finding  that 
there  was  such  a  market  for  this  coke  that 
the  plalntlfT  could  have  disposed  of  It  dur- 
ing the  month  of  June." 

It  was  the  undisputed  evidence  that  coke, 
generally.  Is  sold  on  contracts  covering  a 
fixed  number  of  mouths.  It  was  not  a  stock 
product  like  fiour  and  sugar.  Preparation 
for  coal  mining,  ovens,  and  different  kinds 
of  labor  must  be  made  in  reliance  upou  a 
contract  covering  months  of  output.  In  this 
case  it  was  made  to  cover  the  first  six  months 
of  1808.    There  may  be  made  sales  of  small 


lota  of  coke  on  the  wharf,  but  such  sales  are 
very  uncertain  as  to  quantity  and  price.  No 
iron  manufacturer  would  start  his  furnace, 
relying  on  such  an  uncertain  supply.  No 
coke  manufacturer,  except  from  some  im- 
perative necessity,  stocks  coke  upon  his 
wharves  In  anticipation  of  such  sales,  'ibis, 
Bubstautlally,  is  the  testimony  of  all  the  wit- 
nesses who  had  knowledge  of  the  business. 
The  court  below  therefore  committed  no  er- 
ror iu  the  language  complained  of. 

The  3d,  4th,  6th,  and  6th  assignments  all 
allege  error  in  the  court's  instructions  as  to 
the  measure  of  damages  which  should  be 
adopted  by  the  Jury  In  case  they  found  for 
plaintiff,  on  the  refusal  by  defendants  to  ac- 
cept the  21,000  tons.  On  this  question  the 
court  charged  as  follows: 

"I  charge  you  that  in  this  case  the  differ- 
ence between  the  market  price  and  the  con- 
tract price  Is  not  the  measure  of  damages,  be- 
cause it  would  not  help  the  plalntlfl:  in  this 
case  if  the  market  price  was  $1.50  per  ton, 
if  it  could  not  sell  Its  cok&  But  there  is 
another  way  of  arriving  at  the  question  as  to 
how  much  the  plaintiff  was  Injured  in  this 
case — of  course,  assuming  that  It  was  injured 
at  all— and  that  Is  the  difference  between 
what  it  cost  the  plaintiff  to  manufacture 
the  coke,  and  the  price  at  which  defendants 
had  agreed  to  take  it;  and  that,  I  charge 
you,  is  the  measure  of  damages  in  this  case." 

We  concur  with  appellants'  counsel  in  his 
argument  that  for  a  breach  of  contract  the 
general  rule  for  damages  is  to  pat  the  party 
in  the  same  position  as  if  the  breach  had 
not  occurred;  but  the  question  In  this  case 
still  remains,  how?  The  market  price  is 
based  almost  wholly  on  contracts  running 
on  weekly  or  monthly  deliveries,  covering 
long  periods.  The  evidence  shows  that  at 
the  date  of  the  breach  no  such  contracts  could 
be  made  for  21,000  tons,  for  there  was  no 
market  price  for  it.  If  plaintiff  could  have 
found  other  buyers  to  take  for  Immediate  de- 
livery, or  within  a  short  time,  the  21,000 
tons  at  the  contract  price,  $1.50  per  ton,  on 
the  contract  terms,  it  would  have  been  bound 
to  sell  to  such  buyers  although  several  well- 
considered  cases  do  not  place  that  obligation 
on  the  vendor;  but  there  Is  no  evidence  that 
such  buyers  could  have  laeen  found.  There 
were  on  hand,  stocked  on  the  wharf,  when 
the  contract  was  broken,  about  7,300  tons. 
It  took  plaintiff,  using  every  reasonable  ef- 
fort, four  months  to  sell  this  in  small  lots 
at  prices  ranging  from  90  cents  to  $1.30  per 
ton,  averaging  $1.01  per  ton.  This  coke  had 
deteriorated  to  some  extent  in  quality  by  be- 
ing stocked  on  the  wharf.  The  fnmaceman 
wants  as  nearly  pure  carbon  as  he  can  get  to 
dump  into  his  furnace  bead.  Stocked  coke 
absorbs  moisture,  gathers  ashes  and  dirt, 
and  its  price  is  thus  depreciated.  Plaintiff. 
therefore,  could  not  be  put  in  the  same  posi- 
tion by  continuing  to  manufacture  the  re- 
maining quantity  on  this  contract.  There 
are  some  products  which,  owing  to  their  par- 
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tlcolar  tuea,  are  unsalable,  except  on  special 
centractB  for  purchase  and  dellyery.  A 
builder  purchases,  according  to  a  schedule 
of  lengths  and  sizes,  many  thousand  feet  of 
lumber  at  so  much  per  thousand.  The  lum- 
berman takes  It  to  the  forest  and  cots  down 
the  timber  into  lengths,  and  then  transports 
It  to  the  sawmill,  where  it  is  cut  into  the 
proper  sisses.  If  the  builder  violates  bis  con- 
tract, the  lumberman  cannot  sell  it  to  others, 
because  it  suits  no  other  builder,  yet  at  the 
time  the  contract  was  made  the  market  price 
of  bill  lumber  was  that  to  be  paid  under  the 
contract.  The  same  with  structural  steel  an(f 
some  other  products  of  the  factory.  There 
was  a  market  for  this  coke  by  the  terms  of 
delivery  under  that  contract  when  It  was 
made.  Practically,  there  was  no  other  mar- 
ket when  the  contract  was  broken.  The  dif- 
ference between  the  delivery  price  and  the 
price  it  could  have  been  sold  for  at  the 
wharf  when  the  21,000  tons  were  to  be  de- 
livered was  far  less  than  the  contract  price, 
and,  as  to  some  lots,  less  than  the  cost  of 
manufacture,  and  would  by  no  means  have 
put  plaintiff  in  the  same  situatiou  as  before 
the  contract  was  broken.  In  Ballentine  v. 
Robinson,  46  Pa.  177,  the  court  below  char- 
ged the  jniy  "that  where  the  manufacturer 
of  an  article  ordered  has  completed  it,  and 
upon  notice  of  Its  complbtion  the  buyer  re- 
fuses to  accept  or  pay  for  It,  the  measure 
of  damages  is  the  contract  price."  This  court 
bdd  the  instruction  correct;  Strong,  J.,  say- 
ing: "And  why  should  tbey,  without  fault 
of  ttaelr  own,  be  subject  to  the  risk  and 
(rouble  of  a  resale  for  defendant's  benefit? 
•  *  *  And  such  is  the  doctrine  laid  down 
In  the  better  decisions;"  citing  Parsons  on 
Contracts  and  Sedgwick  on  Damages.  In 
Unexcelled  Fireworks  Co.  v.  Polltes,  130  Pa. 
53G,  18  Atl.  loss,  17  Am.  St.  Bep.  788,  Clark, 
J.,  discussing  the  same  question  says:  "The 
manifest  tendency  of  the  cases  in  the  Amer- 
ican courts  now  is  to  the  doctrine  that,  when 
the  vendor  stands  in  the  position  of  a  com- 
plete performance  on  his  part,  he  is  entitled 
to  recover  the  contract  price,  as  his  measure 
of  damages."  To  the  same  effect  is  Gal- 
lagher V.  Whitney,  147  Pa.  184,  23  Atl.  560. 
and  Hinckley  v.  Pittsburg  Bessemer  Steel 
Co.,  121  V.  S.  264,  7  Sup.  Ct.  875,  30  L.  Ed. 
007.  In  these  cases  the  chattels  to  be  paid 
for  under  the  contract  were  practically  value- 
less when  the  buyer  refused  to  accept  them. 
That  cannot  be  said  of  coke.  It  was  worth 
something,  although  much  less  than  the  con- 
tract price,  when  the  breach  occurred.  The 
law  therefore  is,  and  ought  to  be,  that  in  a 
contract  for  the  delivery  of  chattels  upon  a 
special  stipulation  as  to  quantity  and  qual- 
ity, where  the  vendor  is  ready  and  willing 
to  deliver,  the  measure  of  damages  Is  the 
difference  between  the  contract  price  and  the 
cost  of  manufacture  and  delivery.  Where, 
on  a  resale,  he  receives  more  than  the  cost 
of  manufacture,  he  is  entitled  to  the  dlffer- 
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ence  between  the  price  if  sold  for  and  the 
contract  price. 

But  It  is  argued  by  appellant  that  while 
such  a  rule,  if  adopted,  might  apply  to  the 
7,300  tons  manufactured  and  ready  for  de- 
livery on  the  wharf,  it  ought  not  to  apply  to 
the  almost  14,000  tons  not  yet  manufactured. 
The  application  of  tbe  rule  does  not  depend 
on  the  exact  state  of  manufacture  of  tbe 
thing  sold  at  the  date  of  tbe  breach,  but  ou 
the  uncertainty  Incident  to  the  adoption  of 
any  other  than  the  contract  price  as  the 
measure  of  damages.  Plaintiff  was  bound  to 
make  a  sale  of  the  coke  on  the  wharf,  and 
did  make  a  sale  at  the  best  price  It  could 
get  for  It,  and  credited  defendants  with  that 
price;  but  It  was  not  bound  to  go  on  and 
manufacture  14,000  more  tons,  and  also  sell 
that  at  a  greatly  reduced  price,  perhaps  less 
than  the  cost  of  manufacturing  it,  as  It  ac- 
tually did  sell  a  part  of  the  7,300  tons. 

"When  the  subject  of  a  contract  of  sale,  at 
a  fixed  price,  is  an  article  to  be  manufactur- 
ed by  the  vendor,  perishable  In  its  nature 
when  kept  for  any  length  of  time  (such  as 
silicate  of  soda),  having  but  a  limited  de- 
mand and  no  real  market,  and  only  manufac- 
tured in  quantities  upon  orders  by  consumers, 
the  mere  fact  that,  at  the  time  of  the  breach 
of  the  contract  by  the  vendee's  refusal  to  ac- 
cept delivery,  there  was  a  price  at  which  the 
vendor  bad  been  able  to  effect  sales  of  the 
article,  is  not  controlling  In  fixing  the  meas- 
ure of  damages,  but  the  vendor  will  be  en- 
titled to  recover  the  difference  between  what 
It  would  cost  him  to  manufacture  and  deliver 
the  article  under  the  contract  and  the  cen- 
tract  price."  Todd  v.  Gamble,  148  N.  Y. 
382,  42  N.  E.  982,  62  L.  R.  A.  226. 

In  Imperial  Coal  Co.  v.  Port  Royal  Ooal 
Co.,  138  Pa.  45,  20  Atl.  937,  tbe  facts  were 
about  these:  Plaintiff  had  a  plant  of  60  coke 
ovens  not  in  operation,  and  many  of  them 
out  of  repair.  The  defendant  operated  a  coal 
mine.  They  entered  into  a  contract  by 
which  defendant  agreed  to  supply  plaintiff 
witb  slack  coal  sufficient  to  run  the  ovens  at 
their  full  capacity  for  six  months  in  the  year; 
plaintiff  to  be  paid  $1  per  ton  of  coke  for 
manufacturing  it  Plaintiff,  at  great  ex- 
pense, repaired  his  ovens,  and  made  ready  to 
perform  his  side  of  tbe  contract  At  the  end 
of  three  weeks,  defendant  refused  to  supply 
more  coal,  and  at  no  time  furnished  sufficient 
to  keep  the  ovens  going.  While  the  ovens 
were  in  operation,  445  tons  of  coke  had  been 
made.  Plaintiff  brought  suit  for  damages, 
claiming  |1  per  ton  (the  contract  price)  for 
the  coke  actually  manufactured,  and  the  prof- 
its he  would  have  made  If  he  had  operated 
the  ovens  for  the  entire  six  months  under  the 
contract,  which  the  evidence  showed  would 
have  been  about  50  cents  per  ton.  The  court 
below  charged  the  Jury  thus:  "If  you  be- 
lieve the  contract  was  an  entire  contract,  ths  t 
the  coal  was  to  be  sufficient  in  quantity  to 
keep  the  plaintUTs  sixty  ovens  in  operation 
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Cor  a  period  of  six  months  at  $1  per  ton,  and 
the  defendant  failed  to  comply  with  the  con- 
tract, the  plaintiff  would  be  entitled  to  the 
profits  that  he  lost  by  reason  of  defendant's 
fault"  On  appeal  by  defendant,  this  was 
specially  assigned  for  error,  but  in  the  opin- 
ion aflOrmlng  the  Judgment  we  said  as  to  this 
assignment:  "While  It  IS'  undoubtedly  true 
that  mere  speculative  profits  cannot  be  re- 
covered in  an  action  for  breach  of  contract,  a 
careful  examination  of  the  assignment  shows 
that  the  profits  In  question  were  not  within 
this  rule.  The  Jury  have  found  the  contract 
to  be  as  plaintiff  alleged.  •  •  •  The  prof- 
Its  were  not  speculative.  They  did  not  de- 
pend upon  the  fluctuations  of  the  market  or 
the  demand  for  coke,  and  they  could  be  as- 
certained with  mathematical  accuracy.  As 
the  plaintiff  corporation  was  obliged  to  equip 
itself  at  a  heavy  expense  to  perform  the  con- 
tract, it  is  only  Just,  upon  Its  breach.  It 
should  recover  for  the  net  profits  which  It 
certainly  would  have  made." 

On  the  evidence  before  us,  there  is  ample 
room  for  the  application  of  precisely  the 
same  principle.  The  appellee,  in  view  of  its 
large  contract  for  coke  with  defendants,  erect- 
ed additional  miners'  houses,  added  largely  to 
the  number  of  its  coke  ovens,  and  in  many 
other  particulars  Increased  its  capacity  to 
meet  its  Increased  output.  Why  is  not  the 
contract  price  the  Just  measure  of  its  dam- 
ages, deducting  the  cost  of  manufacture?  It 
is  argued,  the  coke.  In  the  form  of  coal,  re- 
mained In  the  ground  for  future  use.  There 
would  be  some  force  in  this  if  plaintiff  were 
a  capitalistic  corporation  investing  In  coal 
lands,  depending  on  the  future  appreciation 
in  the  value  of  land  for  Its  profits,  But  it 
bad  not  Invested  for  that  purpose.  It  was  a 
manufacturing  corporation,  investing  In  What 
might  be  called  the  raw  material  (coal),  to  be 
soon  manufactured  and  sold  in  the  shape  of 
a  new  product  Its  large  capital  was  invest- 
ed In  coal,  miners'  houses,  and  coke  ovens, 
for  but  the  one  purpose  of  making  its  profits 
out  of  the  manufacture  of  coke.  We  see  no 
error,  on  the  facts  of  this  case,  in  the  charge 
of  the  court  below  on  the  measure  of  dam- 
ages; nor  do  we  see  that  any  injustice  re- 
sulted to  defendant.  A  computation  shows, 
clearly,  that  the  Jury  awarded  plaintiff  the 
difference  between  the  contract  price  and  the 
sales  price  on  the  7,300  tons  on  the  wharf; 
and  the  difference  between  the  contract  price 
and  the  cost  of  manufacture  on  the  remain- 
ing 14,000  tons,  which,  in  Justice  and  law, 
the  defendants  ought  to  pay. 

Appellants'  second  assignment  Is  to  a  rul- 
ing on  an  offer  of  evidence.  The  offer  was 
to  prove  what  contracts  could  have  been 
made  in  June  and  July  of  1898  for  future  de- 
livery. This  was  wholly  immaterial.  Plain- 
tiff was  under  no  obligation  to  defendants  to 
make  contracts  for  future  delivery.  Their 
contract  called  for  delivery  the  first  six 
months  of  that  year.  That  time  had  about 
expired.    Could  they  then  have  sold  it  In  the 


market  for  the  contract  price?  That  was 
the  material  and  only  material  fact  to  be  as- 
certained. 

All  the  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


OPP  et  aL  V.  CHESS  et  aL 

(Supreme   Court  of  Pennsylvania.      Jan.  6, 

1903.) 

FORBIQN   WIULB-PROBATE!— SFFEX;T— DBCBBB 
—CONTEST. 

.  1.  Under  Acts  1705  (1  Smith's  Laws,  p.  33)  and 
Act  March  16,  1832  (P.  L.  135),  foreign  wills 
proved  and  recorded  as  provided  by  those  acta 
have  the  same  force  in  the  state  as  if  they  w^« 
domestic  wills  duly  proved  and  recorded. 

2.  A  jjrobate  of  a  will  is  conclusive  as  to  real 
estate  if  no  contest  is  commenced  within  tbre* 
years  as  provided  by  Act  June  25,  1885  (P.  L. 
305). 

3.  The  entering  of  a  formal  decree  probating 
a  will  is  unnecessary,  and  an  adjndlcarion  by 
the  re^ater  will  l>e  presnmed  where  the  for- 
eign will  is  admitted  to  the  records  of  the  rec- 
ister's  office. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Clara  Opp  and  others  against 
Ooodman  T.  C.  Chess  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

Argued  before  MITCHELL,  DEAN,  FELU 
BROWN,   MESTREZAT,    and   POTTER,   J  J. 

H.  M.  Scott  and  Charles  E.  Brown,  for  ap- 
pellants. Charles  P.  Orr,  for  appellees  G. 
Y.  C.  Chess,  Burt  Dunlap,  and  J.  W.  Riley. 
W.  A.  Challener,  for  appellee  Pittsburg,  N. 
L  &  a  St.  Ry.  Co.  Reed,  Smith,  Shaw  A 
Beal,  for  appellee  Pittsburg  &  L.  E.  R.  CX>. 
S.  Duffleld  Mitchell,  for  appellees  W.  L.  Mel- 
lon Pipe  Lines  and  Southwest  Pennsylvania 
Pipe  Lines.  R.  W.  Cummins,  for  appellee 
Forest  Oil  Co.  John  O.  MacConnell,  for  ap- 
pellee Pittsburg  Refining  Co. 

FELL,  J.  The  will  of  a  married  woman 
who  died  while  domiciled  In  Ohio  was  admit- 
ted to  probate  In  that  state  'in  November, 
1889.  In  March,  1892,  a  properly  certified 
copy  of  the  will  and  of  the  proceedings  ad- 
mitting It  to  probate  were  filed  in  the  reg- 
ister's office  of  Allegheny  county.  Pa.,  and 
the  will  and  certificates  were  copied  at  lengtb 
in  a  will  book  in  that  office.  The  husband 
of  the  testatrix  was  the  sole  devisee  under 
her  will.  In  March,  1892,  he  conveyed  the 
real  estate  devised,  which  was  situated  in 
this  state,  to  the  grantor  of  the  defendants  in 
the  ejectment.  In  July,  1896,  proceedings  to 
contest  the  will  were  Instituted  in  Ohio,  and 
terminated  In  March,  1898,  In  a  judgment  In 
favor  of  the  contestants.  In  October,  1899, 
the  heirs  at  law  of  the  testatrix,  having  se- 
cured a  conveyance  to  themselves  of  the  hus- 
band's Interest  in  the  real  estate,  as  tenant 
by  the  curtesy,  brought  this  action. 

The  will  was  executed  In  the  manner  pre- 
scribed by  the  laws  of  this  state,  and  the 
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testimony  of  the  subscribing  -witnesses  con- 
formed to  tbe  requirements  of  our  laws,  but 
uo  letters  testamentary  nor  of  administration 
CTim  testamento  annexo  were  issued.  It  will 
be  observed  by  the  dates  named  that  no  pro- 
ceedings were  had  In  tbe  state  of  Ohio  to  set 
aside  the  will  until  more  than  six  years  after 
the  date  of  the  decree  admitting  It  to  pro- 
bate, and  the  validity  of  the  will  was  not 
called  into  question  by  proceedlugs  in  this 
state  until  almost  ten  years  after  the'  decree 
was  made,  and  more  than  seven  years  after 
a  certlQcd  copy  had  been  filed  in  tbe  office 
of  the  reglstw  of  Allegheny  county. 

The  effect  of  the  act  of  1705  (1  Smith's 
Laws,  p.  33)  and  the  act  of  March  15,  1832 
(P.  L.  135),  Is  to  give  to  foreign  wills  proved 
and  recorded  as  provided  by  these  acts  in 
this  state  the  same  force  as  if  they  were 
domestic  wills  regularly  proved  and  recorded. 
Hoysradt  v.  Tionesta  Gas  Co.,  194  Pa.  251, 
45  Atl.  62.  The  seventh  section  of  tbe  act 
of  April  22,  1856  (P.  L.  538),  provides  that 
the  probate  by  the  register  of  the  proper 
county  of  any  will  devising  real  estate  shall, 
as  to  such  realty,  be  conclusive,  unless  with- 
in five  years  of  tbe  date  of  such  probate  those 
interested  to  controvert  it  shall  contest  Its 
validity.  The  limit  of  time  is  now  reduced 
by  the  act  of  1885  (P.  L.  305)  to  three  years. 
No  contest  having  been  commenced  within 
the  period  of  time  flxed  by  the  act,  the  pro- 
bate of  the  will  is  conclusive  as  to  tbe  real 
estate  la  question,  unless  the  failure  of  the 
record  to  show  the  entry  of  a  formal  and 
specific  decree  of  probate  is  n  fatal  defect 
which  Invalidates  the  proceeding  In  the  reg- 
ister's ofllce  of  Allegheny  county.  This  is 
the  appellant's  first  contention,  and,  unless  it 
is  sustained,  tbe  others  need  not  be  consid- 
ered. 

While  there  is  no  decision  dbrectly  in  point 
on  this  question,  it  lias  been  held  In  a  num- 
ber of  cases  that  a  presumption  of  probate 
nrlBes  from  acts  of  tbe  register  that  would 
)>e  unauthorized  and  unlawful  if  the  will  had 
not  been  proved.  In  Holllday  v.  Ward,  18 
Pa  485,  57  Am.  Dec.  671,  It  was  said  by 
Black,  C.  J.:  "It  is  not  usual  to  enter  a 
formal  decree  of  probate  on  the  record,  but 
tbe  want  of  it  Is  not  fatal.  It  will  be  pre- 
sumed from  the  issuing  of  letters  testamen- 
tary, or  perhaps  from  other  acts  of  the  reg- 
ister which  he  would  have  no  legal  right  to 
do  In  a  case  -where  proof  of  the  will  had 
failed."  In  Guthrie  v.  Kerr,  85  Pa.  303,  in 
referring  to  a  paper  purporting  to  be  a  will, 
as  to  -which  no  action  had  been  taken  by  the 
register,  it  was  said:  "If  it  had  been  ex- 
pressly declared  to  be  proved.  If  without  that 
It  had  been  recorded,  or  letters  testamentary 
or  of  administration  cum  testamento  annexo 
bad  been  Issued,  or,  perhaps,  if  It  had  been 
simply  filed,  an  adjudication  by  the  officer 
would  be  presumed."  To  tbe  same  effect  are 
Coleman's  Appeal,  163  Pa.  334,  30  Ati.  161, 
and  other  cases. 

In  principle  these  cases  govern  the  one 


under  consideration.  In  the  first  two  the 
wills  were  executed  In  the  state,  but  there 
is  no  ground  for  a  distinction  between  tbe 
Judgment  of  a  register  admitting  to  probate 
a  domestic  will  on  the  oaths  of  witnesses, 
and  his  Judgment  on  a  foreign  will  proved 
here  by  a  duly  certified  record.  His  Juris- 
diction in  both  cases  is  derived  from  the  same 
source,  and  the  same  rule  of  policy  should 
apply  to  them.  Lovett's  Executors  v.  Math- 
ews, 24  Pa.  330.  In  probating  a  -will,  the 
register  acts  Judicially  under  power  confer- 
red and  defined  by  statutes  which  do  not  re- 
quire the  entering  of  a  formal  decree,  and  r..i 
adjudication  by  him  will  be  presumed  from 
the  fact  that  a  foreign  -will  is  admitted  to  the 
records  of  his  office. 
The  Judgment  Is  afiirmed. 


HAMMER  et  al.  v.  PRESSED  STEEL  CAB 

CO. 

(Supreme   Court   of   Pennsylvania.     Jan.    5, 

1903.) 

INJtJRT  TO  BMPL0T4— CONTRIBUTORY  NBGLI- 
OBNCB. 
1.  Evidence  in  an  action  by  a  brakeman  to 
recover  for  personal  injuries  examined,  and 
held  insufficient  to  show,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Leo  Hammer,  by  his  next  friend, 
F.  J.  McCabe,  and  Annie  Hammer,  agatust 
tbe  Pressed  Steel  Car  Company.  Judgment 
for  Leo  Hammer  for  $6,000,  and  for  Annie 
Hammer  for  $1,000,  and  defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN.  MESTKEZAT,  and  POTTER.  JJ. 

W.  S.  Dalzell,  for  appellant  F.  C.  Mc- 
Glrr  and  John  Marron,  for  appellees. 

POTTER,  J.  These  appeals  are  from  two . 
Judgments  entered  in  the  one  case— one  hi 
favor  of  the  plaintiff  Leo  Hammer,  a  minor, 
for  $6,000,  and  one  In  favor  of  the  mother, 
Annie  Hammer,  for  $1,000.  The  appeals 
were  argued  together,  and  this  opinion  is  ap- 
plicable to  both. 

The  defendant  company.  In  carrying  on  its 
business  of  manufacturing  cars,  operates  a 
railroad  through  its  yards,  and  does  its  own 
switching.  The  plaintiff  Leo  Hammer  was 
employed  as  a  brakeman  at  tbe  time  of  the 
accident  which  resulted  In  the  injuries  here 
complained  of.  The  negligence  charged 
against  tbe  defendant  company  was  the  fail- 
ure to  keep  Its  tracks  in  reasonably  safe  re- 
pair. The  Jury  found  that  the  tracks  were 
defective,  and  the  fact  is  conceded  In  the 
argument  for  appellant;  and  It  is  further 
contended  that  the  danger  in  using  the  tracks 
was  so  obvious  that  the  plaintiff  assumed  all 
risk  of  Injury  therefrom,  and  for  that  reason 
was  not  entitled  to  recover.  The  particular 
defect  complained  of  was  a  lack  of  solidity. 
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which  had  existed  for  some  time,  at  and 
near  the  point  where  the  accident  occurred. 
The  tracks  were  laid  upon  a  cinder  bed, 
which  caught  fire  and  burned,  or  smoldered 
away,  under  the  surface.  This  seemed  to 
change  the  character  or  condition  of  the  cin- 
ders, and  weakened  the  cohering  power  of 
the  ballast  or  support  under  the  rails,  which, 
in  turn,  brought  about  an  uneven  lowering  of 
the  track.  The  track  was  also  curved  Just 
there,  and  when  rounding  the  bend  the  sway- 
ing of  the  engine  caused  the  rail  on  one  side 
to  sink,  so  that  the  result  was  to  increase 
and  emphasize  the  swinging  of  the  engine 
and  cars.  This  was  not  so  extreme,  how- 
ever, as  to  cause  the  place  to  be  considered 
impassable,  nor  did  it  appear  from  the  testi- 
mony that  an  engine  bad  ever  before  left  the 
track  at  that  point  When  the  accident  oc- 
curred the  plaintlfF  was  riding  upon  the  en- 
gine, and  passing  over  the  tracks  as  he  bad 
frequently  done  before,  without  injury;  and 
we  cannot  find  anything  in  the  evidence 
which  would  Justify  us  in  saying,  as  a  mat- 
ter of  law,  that  the  danger  was  so  palpable 
that  he  was  guilty  of  contributory  negligence 
in  so  doing.  Under  the  circumstances,  this 
was  a  question  for  the  Jury,  and  it  could  not 
iwoperly  have  been  withdrawn  from  them. 
The  facts  of  this  case,  we  think,  are  such 
as  to  bring  It  within  the  principle  of  Pa.  R. 
R.  Co.  v.  Zlnk,  126  Pa.  288,  17  Atl.  614,  rath- 
er than  under  that  of  Mansfield  Coal  &  Coke 
Co.  v.  McEnery,  91  Pa.  185,  36  Am.  Rep.  6C2. 
As  the  only  assignment  of  error  here  Is  to 
the  refusal  by  the  trial  Judge  of  binding  in- 
structions In  favor  of  the  defendant,  the 
judgment  la  affirmed. 


PATTON  V.  McDonald. 

(Supreme  Court  of  Pennsylvania.     Jan.  B, 
1908.) 

INJURT   TO   BMPLOTA— ABSIONMENT   OF   CON> 
TRACT— LIABUJTIBS. 

1.  A  goTemment  contractor  assigned  the  con- 
tract to  a  corpoiation  of  which  he  was  a  large 
stockholder,  though  the  assignment  was  prohibit- 
ed by  law.  He  thereafter  employed  a  work- 
man, without  any  representations  to  him  as  to 
who  employed  him,  ond  the  workman  was  injur- 
ed by  the  nei^ligent  acta  of  the  superintendent  of 
the  corporation.  Beld,  that  the  original  con- 
tractor was  not  liable  to  the  workman,  though 
the  latter  may  have  known  from  the  newspapers 
of  the  original  award  of  the  contract,  and  may 
not  have  known  that  he  was  working  for  the  cor- 
poration. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Montgomery  Patton  against  C. 
1.  McDonald.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTREZAT,  JJ. 

J.  M.  Swearingen  and  W.  H.  S.  Thomp- 
son, for  appellant.  Rody  P.  Marshall  and 
Thomas  M.  Marshall,  for  appellee. 


BROWN,  J.  It  does  not  seem  to  be  dis- 
puted that  the  appellee  was  injured  through 
the  negligence  of  some  one,  but  the  appel- 
lant says  he  is  not  the  person  who  was  guilty 
of  it  He  insists  that,  under  the  undisputed 
facts  in  the  case,  the  suit  ought  not  to  have 
been  brought  against  him,  but  against  Mc- 
Donald, Fogle  &  Co.,  a  corporation  chartered 
by  the  state  of  West  "Virginia,  in  whose  ac- 
tual employ  the  piaintlfT  was  at  the  time  of 
the  accident.  On  November  22,  1897,  a  con- 
tract was  awarded  by  the  United  States  gov- 
ernment to  C  I.  McDonald,  the  appellant, 
which  included  the  building  of  a  lock  and 
dam  on  the  Monongahela  river  at  Morgan- 
town,  W.  Va.  There  was  a  clause  in  it  pro- 
hibiting its  assignment  but  on  January  18. 
1898,  McDonald  assigned  it  to  the  corpora- 
tion named.  The  court  below  properly  held 
that  the  plaintiff  In  this  suit  could  not  raise 
the  question  of  Ids  right  to  make  the  assign- 
ment, and  that  McDonald  owned  the  larger 
portion  of  the  stock  of  the  corporation  was 
not  material. 

Patton,  the  plaintiff  below,  testified  that 
he  saw  by  the  papers  that  the  contract  had 
been  awarded  by  the  government  to  McDon- 
ald, and,  in  February  following,  called  to 
see  him;  that  in  the  latter  part  of  Jane, 
1898,  he  called  upon  McDonald  at  his  office. 
In  pursuance  of  a  postal  card  received  from 
him  in  reply  to  a  note  he  had  written  him; 
and  that,  after  calling  upon  McDonald,  be 
"hired  with  him"  as  carpenter  foreman  In 
the  construction  of  the  lock  and  dam  on  the 
Monongahela  river.  When  Patton  called  to 
see  McDonald  in  February,  the  contract  had 
already  been  assigned  to  McDonald,  Fogle 
&  Co.,  and,  when  he  contracted  to  serve  as 
carpenter  foreman,  the  work  was  being  pros- 
ecuted by  the  corporation.  Nowhere  in  his 
testimony  does  the  plaintiff  state  that  Mc- 
Donald told  him  be  was  employing  him  In- 
dividually and  as  contractor,  and  nowhere 
does  it  appear  that  anything  was  said  or 
done  by  McDonald  for  the  purpose  of  de- 
ceiving Patton  as  to  who  was  or  would  be 
his  real  employer.  Patton  did  testify,  it  Is 
true,  that,  when  he  went  to  work,  McDonald 
was  almost  dally  In  charge  of  It,  that  he 
never  knew  any  other  employer,  and  that 
McDonald  gave  him  most  of  his  instructions. 
He  further  stated  that  he  did  not  know  at 
the  time  he  was  working  that  the  corpora- 
tion, McDonald,  Fogle  &  Co.,  was  doing  the 
work,  and  had  not  noticed  a  sign  od  the 
office  door,  and  stamps  on  the  tools,  which 
indicated,  or  ought  to  have  indicated,  to  him 
that  the  corporation  was  doing  the  work. 
His  contention  is  that,  because  be  was  hired 
by  McDonald  and  was  under  the  honest  be- 
lief that  he  was  working  for  him  at  the  time 
he  was  injured,  he  ought  to  recover  from 
him,  even  if  the  corporation  was  his  real 
employer  and  its  negligence  caused  his  In- 
juries; and  the  court  instructed  the  Jury- 
that  If  he  did  honestly  believe  that  McDon- 
ald was  the  contractor,  without  any  knowl- 
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edge  that  tbe  company  was  doing  tbe  work, 
McDonald  would  be  liable  for  the  consequen- 
ces of  the  negligence  complained  of.  Under 
this  instruction,  the  plaintiff  has  recovered 
Judgment  against  one  who  was  not  bis  real 
employer,  and  who  clearly  was  not  the  em- 
ployer of  the  man  for  whose  negligence  he  is 
asked  to  respond  under  the  rule  of  respon- 
deat superior.  The  claim  of  the  appellee  Is 
not  for  damages  resulting  from  the  breach  of 
a  contract  entered  into  with  him  by  the  ap- 
pellant, but  is  for  injuries  resulting  from  the 
negligence  of  one  alleged  to  have  been  em- 
ployed by  the  appellant.  Keeping  this  In 
mind,  with  the  testimony  on  both  sides  be- 
fore us,  .the  error  into  which  the  learned  trial 
judge  fell  is  manifest.  The  real  question  to 
be  determined  Is  not,  who  hired  Patton,  but 
wbo  injured  him— who  was  the  master  of  the 
uegllgent  servant? 

All  that  can  be  gathered  from  the  testi- 
mony of  the  appellee  and  other  employes  of 
McDonald,  Fogle  &  Oo.  called  by  him  is  that 
they  had  been  hired  In  the  first  Instance  by 
McDonald,  and  directed  by  him  to  go  to 
work,  without  a  word  or  representation  of 
any  kind  by  him  that  he  was  the  contractor 
and  that  they  were  to  work  for  him.  The 
assumption  of  the  plaintiff  is  that,  because 
he  saw  in  a  newspaper  an  announcement 
that  the  contract  bad  been  awarded  to  Mc- 
Donald, and  he  had  "hired  with  him,"  he 
ought  to  be  allowed  to  recover  from  him  as 
tbe  real  contractor,  though  the  contract  had 
l>een  assigned  to  tbe  corporation  nearly  six 
months  before  he  went  to  work,  and  the  cor- 
poration bad  at  once  commenced  the  prose- 
cution of  the  work,  and  was  engaged  in  it 
when  be  was  Injured  by  the  falling  of  the 
lx>om  of  a  derrick  in  charge  of  one  of  its 
employes.  Eliminating  the  statement  of  the 
plaintiff  that  he  had  seen  In  the  papers,  some- 
time prior  to  February,  1888,  that  the  con- 
tract bad  been  awarded  to  McDonald,  there 
is  nothing  else  In  the  case,  in  the  face  of 
tbe  undisputed  facts,  upon  which  he  can  pre- 
tend to  support  his  charge  of  negligence 
against  tbe  appellant  as  the  one  wbo  ought 
to  be  regarded  as  the  real  contractor.  In  all 
otiier  respects  tbe  case  as  presented  is  the 
ordinary  one  of  an  agent  or  representative  of 
a  company  employing  a  man  to  work  for  it 
without  subjecting  himself  to  liability  for  Its 
negligence,  even  If  he  was  present  when  the 
work  was  being  done  and  took  part  In  Its 
direction  as  a  representative  of  tbe  com- 
pany; and,  but  for  what  the  plaintiff  saw 
in  the  newspaper,  it  is  hardly  conceivable  he 
would  have  brought  this  suit.  That  the 
newspaper  announcement  of  the  award  of 
the  contract  In  the  first  Instance  to  McDon- 
ald cannot  be  regarded  as  anything  said  or 
done  by  blm  to  mislead  Patton  when  he  was 
employed  does  not  deserve  discussion.  It 
does  not  even  appear  that  McDonald  saw  the 
announcement.  At  any  rate,  when  be  hired 
Patton  he  neither  said  nor  did  anything  to 
indicate  that  the  corporation,  McDonald,  Fo- 


gle &  Co.,  was  not  tbe  contractor  engaged  In 
the  prosecution  of  the  work  called  for  in  tbe 
contract  If  McDonald  had  practiced  actual 
deception  upon  the  appellee  by  Inducing  him 
to  believe  by  what  he  said  and  did  that  he 
was  the  real  employer,  he  might  be  estopped 
from  denying  his  liability,  but,  under  tbe 
facts  In  the  case,  that  Is  not  the  question 
before  us. 

Some  of  tbe  employes  of  McDonald,  Fogle 
&  Co.,  called  by  the  appellee,  testified  that 
they  were  employed  by  Mr.  McDonald  per- 
sonally, and  yet,  on  the  cross-examination  of 
some'  of  them^  it  was  clearly  developed  that 
they  ought  to  have  known  their  real  em- 
ployer was  McDonald,  Fogle  &  Ck>.  G.  M. 
Cryster,  one  of  them,  was  confronted  with 
the  following  order  for  his  transportation, 
which  he  says  he  did  not  read,  when  he  was 
sent  to  Morgantown  to  go  to  work: 

"An  Order  for  Transportation. 

"McDonald,  Fogle  &  Company,  Incorporated, 
Contractors. 

"Morgantown,  W,  Va.,  Sept  10,  1898.* 
"Pittsburg  &  Morgantown  Pack.  Co.— Dear 
Sirs:  Please  carry  tbe  bearer,  M,  G-.  Cryster, 
from  Pittsburg  to  Morgantown  at  our  rate  of 
$1.00.    Yours  respectfully, 

"McDonald,  Fogle  &  Co." 

Christian  Winterburg,  another  witness, 
was  paid  by  a  check  of  McDonald,  Fogle  & 
Co.,  drawn  against  its  account  in  tbe  Bank 
of  the  Monongahela  Valley,  for  $38.97.  StUl 
another,  Bobert  Ross,  was  paid  by  the  cor- 
poration by  its  check  drawn  on  the  same 
bank. 

Turning  to  the  evidence  submitted  by  tbe 
defendant,  we  find  the  uncontradicted  facts 
to  be  that,  by  formal  action  of  the  board  of 
directors  of  McDonald,  Fogle  &  Co.,  tbe  com- 
pany bad  taken  a  transfer  of  tbe  contract 
from  McDonald  several  months  before  he 
saw  Patton;  that  It  at  once  commenced  the 
work  of  constructing  the  lock  and  dam;  that 
machinery  and  materials  were  shipped  to  it 
In  Its  corporate  name;  that  all  bills  for  con- 
signments to  it  were  paid  by  the  checks  of 
the  company,  drawn  against  Its  account  in 
the  Bank  of  the  Monongahela  Valley;  that, 
from  tbne  to  time.  It  gave  its  employes,  in 
Its  corporate  name,  orders  on  J.  C.  Picken- 
paugb,  which  were  accepted  by  tbem;  that 
kegs  of  nails  which  were  used  by  the  ap- 
pellee had  been  consigned  to  and  marked 
"McDonald,  Fogle  &  Company";  that  the 
company  had  an  office  on  the  ground,  on 
which  there  was  a  sign  "McDonald,  Fogle 
&  Company,"  giving  the  office  hours;  that  its 
tools  were  all  marked  "McD.  P.  &  Co.";  and 
that  its  secretary  paid  the  men.  Including  the 
appellee.  Tbe  learned  trial  Judge  charged 
the  Jury  that  McDonald  "could  not  escape  re- 
sponsibility by  secretly,  as  between  him  and 
this  man,  having  this  company  do  the  work 
instead  of  him.  If  be  was  the  real  employer 
and  the  other  party  worked  without  a  knowl- 
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edge  that  the  company  waB  doing  the  work"; 
and  that  If  McDonald  as  an  Individual  hired 
the  plaintiff,  and  as  an  indlTldual  put  blm  to 
work,  and  the  plaintiff  believed  that  he  was 
working  for  him  under  the  honest  belief  that 
McDonald  was  doing  the  work,  without  any 
knowledge  that  the  corporation  was  really 
doing  It,  the  plaintiff  was  entitled  to  recover. 
But  there  was  no  secrecy  on  the  part  of  the 
company  In  doing  this  work,  and  any  hon- 
est belief  on  the  part  of  Fatten  that  he  was 
working  for  McDonald,  and  not  for  the  com- 
pany, must  have  been  the  result  of  some- 
thing that  McDonald  said  or  did,  which,  ai 
already  stated,  nowhere  appears.  He  does 
not,  as  the  learned  judge  inadvertently  states 
In  bis  charge,  testify  that  he  was  employed 
by  McDonald  "as  an  individual,  and  not  as 
an  agent  of  this  company."  He  simply  states 
that  he  was  employed  or  hired  by  McDonald, 
without  anything  more. 

There  la  no  allegation  or  proof  that  O.  I. 
McDonald  was  present  when  the  accident  oc- 
curred, or  that  he  was  personally  supei-in- 
tending  the  work  at  the  time.  The  aver- 
ment, on  the  contrary,  is  that  one  Fogle,  the 
superintendent  for  McDonald,  was  gnilly  of 
the  negligence  complained  of;  and  this  is  the 
material  allegation  to  be  proved,  if,  under 
the  rule,  "Bespondeat  superior,"  McDonald, 
as  the  master.  Is  to  be  liable  for  the  negli- 
gence of  Fogle,  alleged  to  have  been  his  serv- 
ant. Proof  cannot  be  found  in  the  testimony 
supporting  this  material  allegation  of  the 
plaintiff.  Even  if  McDonald  as  an  individual 
did  hire  Patton,  and  the  latter's  contention 
on  this  point  could  be  sustained,  be  did  not 
hire  him  to  be  protected  against  the  negli- 
gence of  the  employs  of  another;  and  yet 
such  is  the  appellee's  case  imder  the  testi- 
mony before  as.  Fogle  was  not  McDonald's 
employe;  he  was,  beyond  dispute,  the  em- 
ploy6  of  McDonald,  Fogle  &  Company.  He 
could  have  but  one  superior  to  answer  for 
bis  dereliction  of  duty.  That  superior  was 
not  McDonald.  It  was  the  corporation  that 
bad  employed  him,  for  which  he  was  work- 
ing at  the  time  the  accident  occurred,  and 
to  which  alone  Patton  can  say  "respondeat," 
if  he  was  negligent.  "A  person,  either  nat- 
ural or  artificial,  Is  not  liable  for  the  acts  or 
negligence  of  another,  unless  the  relation  of 
master  and  servant,  or  principal  and  agent, 
exists  between  them."  Painter  v.  Mayor, 
etc.,  of  Pittsburg,  46  Pa.  213.  "The  imme- 
diate employer  of  the  agent  or  servant  who 
causes  the  injury  is  alone  responsible  for 
such  injury;  to  him  alone  the  rule  of  re- 
spondeat superior  applies,  and  there  cannot 
be  two  superiors  severally  responsible." 
Wray  v.  Evans,  80  Pa.  102.  There  can  be 
no  recovery  against  one  charged  with  negli- 
gence upon  the  pilnclple  of  respondeat  su- 
perior, unless  it  be  made  to  appear  that  the 
relation  of  master  and  servant  in  fact  ^- 
isted,  whereby  the  negligent  act  of  the  serv- 
ant was  legally   Imputable  to  the  master. 


McGullough  T.  Shonemaa,  105  Pa.  169,  51 
Am.  Rep.  194. 

The  learned  judge,  in  his  opinion  refusing 
a  new  trial,  cites  Goodwin  v.  Smith  (Ky.)  66 
S.  W.  179,  but  there  is  nothing  in  it  to  sus- 
tain him.  There  a  partnership  had  employ- 
ed a  man  to  work  for  It,  and  he  had  been 
working  for  It  some  time  before  May  15, 
1900,  the  day  he  was  injured.  On  that  day, 
the  members  of  the  partnership  merged  tbe 
firm,  with  Its  assets  and  liabilities,  into  a 
corpordtton,  to  continue  the  business  with 
the  same  relative  positions  of  the  partners. 
The  corporation  was  not  entitied,  under  Its 
charter,  to  begin  business  until  the  very  day 
the  plaintiff  was  injured.  There  was  no  ap- 
parent change  of  ownership,  and  nothing  to 
show  that  the  partnership  bad  ceased  to  ex- 
ist, and  that  the  corporation  bad  succeeded 
to  it  at  tbe  time  of  the  accident  That  tbe 
case  so  relied  upon  by  the  learned  trial  judge 
has  no  application  to  the  present  one  is  clear 
from  the  following  extract  from  the  opinion 
of  the  court:  "According  to  the  proof,  the 
most  that  can  be  said  In  favor  of  the  cor- 
porate proposition  is  that  tbe  partners  had 
determined  to  merge  the  firm,  with  its  assets 
and  liabilities  and  tbe  partners'  holdings.  In- 
to a  corporation,  with  the  same  relative  po- 
sitions among  themselves.  But  it  is  not  pre- 
tended that  any  knowledge  or  information  of 
this  change  was  actually  given  to  appellee 
or  to  other  employes.  Under  the  proof,  tbe 
court  would  not  be  authorized  to  say,  as  a 
matter  of  law,  that  appellee  was  employed 
by  a  corporation  of  whose  existence  he  had 
not  learned.  There  was  no  contract  of  em- 
ployment entered  into  on  May  16,  1900.  The 
old  contract  simply  continued,  and  appellee 
went  to  work  as  usual.  He  had  been  en- 
gaged by  the  partnership,  and  had  neither 
been  discharged  nor  re-employed."  If,  in 
the  case  now  before  us,  McDonald,  as  the 
actual  contractor,  wliile  prosecuting  the 
work,  had  employed  Patton,  and  subsequent- 
ly, without  the  knowledge  of  the  latter,  bad 
assigned  the  contract  to  the  corporation,  the 
case  relied  upon  might  have  some  application. 
In  Thorpe  v.  New  Xork  Central  &  Hudson 
River  B.  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep. 
325,  and  Pennsylvania  Co.  v.  Roy,  102  V.  S. 
451,  26  h.  Ed.  141,  the  liability  of  tbe  rail- 
road company  to  the  passengers  Injured  In 
drawing-room  cars  was  based  solely  upon 
the  ground  that,  as  the  company  had  con- 
tracted to  use  these  cars  as  part  of  their 
trains,  the  employes  of  such  cars  were  their 
«mployes  when  the  question  of  safe  trans- 
portation was  involved.  No  authority  brought 
to  our  attention  sustains  the  position  taken 
by  the  court  below,  and  none  can  be  foond 
to  do  so. 

Further  discussion  could  not  make  it  plain- 
er that  tbe  employment  here  was  what  we 
have  already  styled  it,  an  ordinary,  every- 
day transaction,  in  which  a  representative 
of  a  company,  having  an  Interest  therein. 
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hires  and  sends  Into  Its  service  men  seek- 
ing employment;  and,  no  matter  bow  the 
terms  of  the  contract  entered  Into  may  be 
enforced  against  the  person  doing  the  hir- 
ing, his  liability  does  not  extend  to  the 
negligence  of  the  person  or  company  for 
whom  he  employs  the  workmen.  In  the  ab- 
sence of  deception  or  actual  misrepresenta- 
tion, liability  for  negligence  can  be  enforced 
only  against  the  person  actually  guilty  of 
It.  Binding  Instructions  should  have  been 
given  to  the  Jury  to  render  a  verdict  In  favor 
of  the  defendant  The  fourth  assignment  of 
error  is  sustained. 

The  Judgment  Is  reversed,  and  Is  now  en- 
tered for  the  defendant 


APFELBACH   v.    CONSOLIDATED   GAS 
CO. 

(Snin-eme  Gonrt  ct  Pennsylvania.     Jan.  S, 
1908.) 

KBOUOBNCB— ESCAPING    OAS-COMTRIBUTORT 
NEOLIOBNOa. 

1.  PUlntUrB  hoTise  was  built  on  a  hilldde, 
and  entrance  from  the  street  was  to  the  upper 
story.  An  odor  of  gas  had  been  noticed  for 
several  iaje,  and  there  had  been  an  explosion 
in  a  house  on  the  otiier  side  of  the  street 
Neither  honae  was  piped  for  gas,  and  there 
were  no  gas  pipes  within  125  feet  of  plaintiff's 
hooae.  Plaintiff  had  warqed  his  ctiildren  not 
to  take  a  light  into  the  cellar.  The  children 
of  the  neighbor  whose  house  had  been  injured 
were  brought  to  his  house,  and  plaintiff  and 
his  son  slept  in  the  dining  room,  on  the  lower 
floor,  and  were  injured  by  inhaling  gas.  Held, 
that  the  court  could  not  say  that  plaintiff  was 
gnilty  of  contributory  negligence  In  sleeping 
wha«  he  did. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Caroline  Apfelbach,  administra- 
trix of  Charles  Apfelbach,  against  the  Con- 
solidated Gas  Company.  From  an  order  re- 
fusing to  take  oir  nousnit  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHELL.,  DEAN, 
FELL,  BROWN,  MESTKEZAT,  and  POT- 
TER, 31. 

V.  C.  McOlrr,  O.  H.  Stengel,  J.  E.  Q'Don- 
n^  and  John  Marron,  for  appellant  Ed- 
win W.  Smith,  J.  H.  Reed,  George  E.  Shaw. 
and  J.  H.  Beal,  for  appellee. 


VELL,  J.  The  negligence  of  the  plaintiff 
In  sleeping  In  the  basement  of  his  house 
when  he  knew  gas  was  escaping  In  the 
vicinity  was  not  tmder  all  the  circumstances, 
so  clear  as  to  watrant  a  nonsnlt  The  house 
was  built  on  a  hillside,  and  the  entrance  from 
the  street  was  to  the  upper  story.  The  front 
room  of  the  lower  story  was  used  as  a  cellar, 
and  extended  under  the  pavement  The  back 
room  was  above  the  ground,  and  was  used  as 
a  dining  room.  The  odor  of  gas  had  been 
noticed  In  the  vidnlty  for  several  days,  and 
fiiree  days  before  the  plaintiff  was  Injured 


there  had  been  an  explosion  In  a  house  on 
the  other  side  of  the  street  Neither  this 
house  nor  the  plaintiff's  was  piped  for  gas, 
and  there  were  no  gas  pipes  In  the  street  be- 
tween them,  nor  within  125  feet  of  the  plaln- 
tlfTs  house.  After  the  explosion,  It  was 
learned  that  the  gas  had  escaped  from  a  pipe 
of  the  defendant  company  in  a  street  on  the 
opposite  side  of  the  house  In  which  the  ex- 
plosion had  occurred.  The  odor  of  gas  was 
noticed  In  the  vicinity  and  In  the  plaintiff's 
house  after  the  explosion,  and  he  had  warned 
his  children  not  to  take  light  Into  the  cellar. 
The  children  of  the  neighbor  whose  house  had 
been  Injured  were  brought  to  bis  house,  and, 
in  order  to  make  room  for  them,  he  and  his 
son  slept  In  the  dining  room,  and  were  Injur- 
ed by  Inhaling  gas.  No  one  knew  at  this 
time  where  the  gas  came  from,  and  it  is 
still  In  doubt  whether  It  was  forced  by  pres- 
sure from  the  pipe  through  the  125  feet  of 
earth  and  rocks,  or  passed  through  the  pipe 
Into  an  abandoned  mine  which  was  under 
the  street,  and  thence  to  the  surface,  or 
whether  it  escaped  from  the  pipes  at  all,  or 
was  generated  In  the  mine  which  was  then 
on  fire.  That  the  odor  was  stronger  In  the 
cellar  than  In  other  parts  of  his  house  was 
not  notice  to  the  plaintiff  that  the  gas  was 
entering  the  house  through  the  earth  around 
It  as  the  stronger  odor  there  might  have 
been  due  to  the  less  thorough  ventilation. 
He  guarded  against  the  danger  from  fire 
which  he  knew,  but  there  was  no  other  dan- 
ger so  Imminent  as  to  require  him  to  abandon 
the  house.  Without  knowledge  that  the  gas 
was  entering  the  house  through  the  cellar, 
the  danger  In  sleeping  In  an  adjoining  room 
was  not  so  manifest  as  to  be  declared  by  the 
court  as  matter  of  law. 

The  Judgment  Is  reversed,  with  a  proce- 
dendo. 


In  re  PITTSBURG  WAGON  WORKS' 

ESTATE. 

Appeal  of  GWINNER  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 

1908.) 

APPBAI<— TIHB  OF  TAKING— DISMISSAIa. 

1.  Under  Act  May  19,  1897  (P.  L.  67),  provid- 
ing that  no  appeal  shall  be  allowed  m  any 
case  unless  taken  within  six  months  from  the 
entry  of  judgment,  a  party  must  appeal  within 
six  months  from  the  entry  of  the  judgment, 
though  an  appeal  has  been  taken  by  the  other 
party. 

Appeal  from  Conrt  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  Pittsburg  Wagon 
Works'  estate.  From  a  decree  dismissing  ex- 
ceptions to  the  auditor's  report  Frederick 
Gwlnner,  trustee,  and  others,  appeal.  Quash- 
ed. 

From  the  record  It  appeared  that  this  was 
a  petition  under  the  Price  act  for  an  order  to 
sell  real  estate  held  by  petitioner,  trustee,  for 
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the  contributora  to  a  fnnd  used  In  the  pur- 
cbase  of  a  mortgage  upon  the  property  de- 
scribed In  the  petition,  and  to  which  the  trus- 
tee took  title  under  a  sale  on  lev.  fa.  to  col- 
lect the  mortgage  debt. 

Exceptions  to  the  report  of  the  auditor  dis- 
tributing the  fund  were  dismissed  on  March 
18,  1900.  On  March  30,  1900,  W.  J.  Kountz, 
executor,  took  an  appeal  to  the  Supreme 
Court.  On  September  29,  1900,  Frederick 
Gwlnner  and  others  took  this  appeal. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTKEZAT,  and  POTTER,  JJ. 

William  A.  Slpe,°  for  appellants.  D.  F. 
Patterson  and  J.  Charles  Dicken,  for  appellee. 

MESTREZAT,  J.  Frederick  Gwlnner  pre- 
sented his  petition  to  the  court  below,  and  on 
October  11,  1886,  procured  an  order,  under 
the  Price  act,  authorizing  him  to  sell  certain 
real  estate  held  by  him  as  trustee.  No  sale 
having  been  made  on  this  order,  an  alias  or- 
der was  granted  April  16,  1898.  The  proper- 
ty was  sold  on  the  alias  order,  and  the  sale 
was  confirmed  July  11,  1898.  The  trustee 
filed  his  account,  and,  exceptions  having  been 
filed  thereto,  an  auditor  was  appointed  to 
pass  uiwn  the  exceptions  and  report  a  distri- 
bution of  the  proceeds  of  sale.  The  auditor 
made  his  report  on  October  24,  1901,  to 
which  exceptions  were  filed  by  W.  J.  Kountz, 
executor  of  Peulnah  W.  Kountz,  deceased, 
and  also  by  Frederick  Gwlnner  et  al.,  credit- 
ors of  W.  J.  Kountz.  The  court  dismissed 
the  exceptions  and  confirmed  the  report  on 
February  19,  1902.  W.  J.  Kountz,  executor 
of  Peninah  W.  Kountz,  deceased,  appealed 
from  this  decree  March  10,  1902,  and  Freder- 
ick Gwlnner  et  al.,  creditors  of  W.  J.  Kountz, 
appealed  on  September  30,  1902. 

It  will  be  observed  that  the  appeal  of 
Gwlnner  et  al.  was  taken  more  than  six 
months  after  the  entry  of  the  final  decree  In 
the  court  below.  For  this  reason  the  appellee 
has  moved  this  court  to  quash  the  appeal. 
The  fourth  section  of  the  act  of  May  19, 1897 
(P.  L.  67),  provides,  inter  alia,  that  "no  ap- 
peal shall  be  allowed  in  any  case  unless  tak- 
en within  six  calendar  months  from  the  en- 
try of  the  sentence,  order.  Judgment  or  de- 
cree appealed  from.  •  •  •  Appeals  taken 
after  the  times  herein  provided  for  shall  be 
quashed  on  motion." 

The  intention  of  the  act  of  1897  was  that 
the  six  months'  limitation  should  begin  to 
run  when  a  Judgment  or  decree  was  entered 
against  the  party  claiming  the  right  to  ap- 
peal. If,  In  the  trial  of  a  cause,  exceptions 
are  taken  to  rulings  of  the  court  by  a  party, 
but  a  verdict  and  Judgment  is  In  his  favor, 
be  need  not  and  cannot  appeal.  If  that  Judg- 
ment Is  reversed  by  this  court,  and  a  Judg- 
ment is  entered  against  him,  then  his  right 
to  appeal  Is  complete,  and  he  may  exercise 
it  within  six  months  from  that  date.  But, 
where  the  right  to  an  appeal  has  accrued  by 
the  entry  of  a  Judgment  or  decree  against  a 
party,  he  must  take  his  appeal  within  six 


months  from  that  date,  notwithstanding  an 
appeal  has  been  taken  by  the  other  party. 

We  are  clearly  of  opinion  that  the  motion 
to  quash  this  appeal  must  prevail.  There 
was  no  reason  or  necessity  for  delay  in  tak- 
ing the  appeal.  A  final  decree  had  been  en- 
tered against  Frederick  Gwlnner  et  al.,  and 
the  right  to  appeal  was  thus  fixed.  The  de- 
cision of  the  questions  in  Kountz's  Appeal 
from  the  same  decree  (54  Atl.  316)  could  not 
determine  or  afTect  those  raised  on  this  ap- 
peal. The  two  appeals  raise  entirely  sepa- 
rate and  distinct  questions,  and  hence  there 
was  no  necessity  for  the  appellant  In  either 
appeal  to  await  the  determination  of  the  oth- 
er appeal.  The  time  in  which  the  statute  re- 
quired the  appeal  to  be  taken,  therefore,  be- 
gan to  run  from  the  date  of  the  decree. 

Hughes  V.  Miller,  192  Pa.  366,  43  Atl.  976, 
has  no  application  to  the  case  in  hand.  There 
the  Judgment  of  the  trial  court  was  In  favor 
of  the  defendant,  and  consequently  he  had 
no  occasion  for  taking  an  appeal.  But  on  ap- 
peal by  the  plalntifT  the  case  was  reversed, 
and  Judgment  was  directed  to  be  entered 
against  the  defendant.  Then  for  the  first 
time  there  was  a  Judgment  against  bim  and 
the  necessity  for  blm  to  appeal.  Similar 
facts  exist  In  Gates  v.  Pennsylvania  R.  B. 
Co.,  154  Pa.  566,  26  Atl.  698.  Here,  how- 
ever, the  decree  was  against  the  appellants, 
and  it  could  not  be  affected  by  the  result  of 
the  appeal  by  the  other  party. 

The  motion  Is  allowed,  and  the  appeal  Is 
quashed  at  the  cost  of  appellants. 


McNALLT  V.  MBBCANTILB  TRUST  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 

BOND-CONSTRUCnOK-DEFAULT-UABILITIES. 

1.  A  bond  given  by  a  subcontractor  to  a  city 
contractor  gave  the  surety  no  opportunity,  on 
default  of  the  subcontractor,  to  complete  the 
work,  but  by  its  terms  the  contractor  was  given 
such  right.  Bdd,  that  the  surety,  in  an  action  on 
the  bond  by  the  contractor  after  default  by  the 
subcontractor,  could  not  allege  as  a  defense  that 
he  was  given  no  opportunity  to  complete  the 
work. 

2.  Where  a  contractor,  without  the  knowledge 
of  the  surety  of  his  subcontractor,  overpays  the 
latter,  such  overpayments  are  in  relief  of  the 
surety's  liability  on  the  bond. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Thomas  McKally  against  the 
Mercantile  Trust  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Defendant  presented  the  following  points: 
"(1)  Under  all  the  evidence  in  this  case 
the  verdict  must  be  for  the  defendant    An- 
swer. Refused. 

"(2)  The  burden  of  proof  is  upon  the  plain- 
tiff to  satisfy  the  Jury  that  the  work  on  the 
contract  entered  into  between  the  defend- 
ant, Thomas  McNally,  and  Gostave  Kauf- 
man, for  so  much  of  the  work  as  was  on- 
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completed  by  the  said  Gnstare  Kaufman  at 
tlie  time  he  abandoned  said  work  on  August 
5,  1898,  the  same  being  for  the  completion  of 
part  of  the  Beechwood  BouleTard,  In  the  city 
of  Pittsburg,  has  been  done  as  cheap  by  the 
said  Thomas  McKally  as  it  could  have  been 
done  by  the  defendant  herein,  the  Mercantile 
Trust  Company,  by  reletting  the  said  balance 
of  the  work  to  tte  completed  under  said  con- 
tract to  some  other  contractor,  and  the  plain- 
tiff, failing  to  satisfy  the  Jury  that  the  work 
has  been  so  completed,  cannot  recover  In  this 
action,  and  the  verdict  of  the  Jury  must 
therefore  be  for  the  defendant.  Answer. 
Befuaed. 

"(3)  The  plalntUTs  estimate,  without  any 
evidence  whatsoever  of  consultation  with 
other  contractors,  or  attempting  to  take  bids 
from  other  contractors  for  the  completion  of 
the  said  work,  Is  not  sufficient  to  warrant 
the  Jury  In  finding  that  the  work  was  com- 
pleted as  cheaply  as  It  could  have  been  done 
by  some  other  contractor.    Answer.  Kef  used. 

"(4)  The  Mercantile  Trust  Company,  being 
the  bondsmen,  were  not  only  entitled  to  no- 
tice of  the  fact  that  Oustave  Kaufman  had 
abandoned  the  work  to  be  done  and  perform- 
ed by  him,  under  the  contract  referred  to 
between  him  and  Thomas  McNally,  the  plain- 
tiff herein,  but  an  opportunity  to  complete 
the  contract  referred  to,  under  such'  con- 
tractors as  they  might  select,  should  have 
been  given,  and  the  plaintiff,  having  failed  to 
allow  the  defendant  herein  to  complete  the 
raid  contract,  is  not  entitled  to  recover  In 
this  case,  and  the  verdict  must  therefore  be 
for  the  defendant    Answer.  Refused. 

"(5)  The  plaintiff  in  this  case,  not  having 
accorded  the  defendant  the  opportunity  to 
complete  said  contract,  is  not  entitled  to  re- 
cover for  any  expenses  Incurred,  in  the  ab- 
sence of  proof  that  such  expenses  were  di- 
rectly authorized  by  the  Mercantile  Trust 
Company.    Answer.  Refused. 

"(C)  Under  the  terms  and  conditions  of  the 
bond  sued  on  in  this  case,  the  defendant  here- 
ia  was  subrogated  to  the  rights  of  Its  prin- 
cipal, Gustave  Kaufman,  and  one  of  those . 
rights,  being  the  right  to  complete  the  said 
contract  by  the  said  Kaufman,  having  been 
denied  this  defendant  by  the  plaintiff  here- 
hi.  he  la  not  entitled  to  recover  in  this  action, 
and  the  verdict  must  therefore  be  for  the  de- 
fendant.    Answer.  Refused. 

"(7)  It  appearing  from  the  evidence  that 
about  40  per  cent,  of  the  work  had  been  done 
by  the  said  Gustave  Kaufman  on  his  said 
contract  with  the  said  plaintiff  herein,  Th6m- 
as  McNally,  at  the  time  the  said  Kaufman 
abandoned  .the  said  contract,  and  he  had 
drawn  from  the  city  of  Pittsburg,  ui>on  war- 
rants Indorsed  and  approved  by  the  plaintiff 
herein,  about  60  per  cent  of  the  contract 
price  for  the  completion  of  the  entire  work, 
tlie  same  being  a  contravention  of  the  provi- 
sions of  the  contract,  which  provided  that  the 
"aid  Kaufman  was  only  to  receive  the  actual 
value  of  the  work  done  and  material  fur- 


nished, that  such  an  act  by  the  plaintiff,  hi 
paying  to  the  said  Kaufman  more  than  was 
due  under  the  terms  and  conditions  of  the 
contract,  was  such  a  material  variation  of 
the  said  contract  as  would  discbarge  the  de- 
fendant herein,  the  surety  under  the  bond 
sued  on  in  this  case,  and  therefore  the  plain- 
tiff cannot  recover,  and  the  verdict  must  be 
In  favor  of  the  defendant  Answer.  Refus- 
ed, for  the  reason  that  the  point  assumes  a 
certain  exact  proportionate  percentage,  of 
which  there  Is  no  evidence. 

"(8)  If  the  Jury  believe  that,  at  the  time 
the  final  estimate  to  Gustave  Kaufman  was 
made,  the  figures  were  made  by  the  pUUn- 
tlS  personally,  and  these  entitled  Gustave 
Kaufman  to  a  much  less  sum  than  the  dty 
engineer's  estimate  at  that  date,  it  was  the 
duty  which  the  plaintiff  owed  to  the  Mer- 
cantile Trust  Company,  as  surety,  to  refuse 
to  assign  said  estimate  of  the  work,  and, 
falling  to  do  so,  he  released  the  said  surety 
from  all  liability  on  the  bond  in  suit  An- 
swer. Affirmed.  In  the  absence  of  fraud  on 
the  part  of  McNally,  these  estimates  would 
be  binding." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,   MESTREZAT,   and  POTTER,   JJ. 

Homer  L.  Chstle,  William  A.  Stone,  and 
Stephen  Stone,  for  appellant  A.  M.  Imbrle 
and  Leander  Trautman,  for  appellee. 

BROWN,  J.  The  first  reason  given  by  the 
appellant  why  the  appellee  ought  not  to  re- 
cover from  It  Is  that,  upon  the  default  of  the 
subcontractor,  a  proffer  ought  to  have  been 
made  to  It,  as  the  surety  on  his  bond,  of  the 
privilege  of  completing  the  work,  and,  the 
appellee  having  himself  proceeded  to  do  so 
without  such  proffer,  it  is  discharged  from 
all  liability.  The  default  occurred  on  August 
5,  1898.  On  the  same  day  McNally  notified 
the  Mercantile  Trust  Company,  In  writing,  of 
Kaufman's  default  and  that  he  would  look 
to  it,  as  his  surety,  for  all  damages  he  might 
sustain  under  the  contract  by  reason  of  such 
default.  A  day  or  two  afterwards  he  called 
upon  E.  L.  Porter,  vice  president  of  the  com- 
pany, and  talked  to  him  about  Kaufman's 
abandonment  of  the  work.  Porter  said: 
"We  won't  admit  liability;"  when  McNally 
replied:  "The  only  thing  for  me  to  do  is  to 
go  ahead  on  the  contract."  That  this  took 
place  between  them  is  not  denied  by  Porter. 
Three  days  after  the  abandonment,  on  Au- 
gust 8th,  McNally  notified  the  company  that 
lie  would  proceed  to  complete  the  work  aban- 
doned by  Kaufman,  his  subcontractor,  and 
that  while  he  was  under  no  obligation  to 
consult  the  company,  he  was  willing  to  con- 
sider any  suggestions  it  might  make,  and 
would  confine  the  cost  of  finishing  the  work 
to  the  lowest  possible  figure,  that  the  loss 
might  be  as  low  as  possible.  To  this,  reply 
was  made  within  a  few  days,  stating  that 
the  company  admitted  no  liability  on  the 
bond,  but  was  willing  to  extend  any  cour- 
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twy  that  would  facilitate  the  completion  of 
the  contract  at  the  least  expense. 

There  Is  nothing  In  the  contract  or  the 
bond  providing  that,  npon  the  default  of 
Kaufman,  McNally  was  to  glye  the  sure- 
ty an  opportunity  to  complete  the  work. 
The  bond  was  executed  by  the  Mercantile 
Trust  Company  with  the  terms  of  McNally's 
contract,  as  the  original  contractor  with  the 
city  of  Pittsburg,  as  well  as  his  contract 
with  Kaufman,  before  it  Both  contracts  en- 
tered into  the  bond,  for  Kaufman's  with  Mc- 
Nally expressly  provided  that  certain  por- 
tions of  the  latter's  contract  with  the  city 
were  made  parts  of  it.  Among  the  terms 
of  McNally's  contract  with  the  city  there 
was  one  providing  that  at  any  time  the  di- 
rector of  the  department  of  public  works 
should  be  of  opinion  that  the  said  work,  or 
any  part  of  it,  was  unnecessarily  delayed,  or 
that  the  contractor  was  willfully  violating 
any  conditions  or  covenants  of  his  agree- 
ment, or  executing  the  same  in  bad  faith,  he  . 
should  have  power  to  notify  the  contractor 
to  discontinue  all  work  under  the  contract, 
and  that  thereupon  the  contractor  should 
cease,  and  the  director  himself  have  the 
power  to  complete  the  work  at  the  expense 
of  the  contractor.  In  Kaufman's  contract 
with  McNally  there  is  a  stipulation  that 
nothing  contained  in  it  "shall  limit  or  modi- 
fy the  right  of  said  McNally  to  discontinue 
work  by  said  Kaufman  upon  said  Beech- 
wood  avenue,  and  prosecute  the  same  to 
completion,  under  the  provisions  of  said  orig- 
inal contract  in  the  same  manner  as  the 
director  of  the  department  of  public  works 
has  power  to  do,  upon  the  condition  there 
made."  The  condition  of  the  obligation  was 
that  Kaufman  would  be  bound  by  the  terms 
of  the  contracts. 

Though  McNally  had  the  dearly  reserved 
right  under  the  contract  "to  discontinue 
work  by  said  Kaufman,"  he  did  not  attempt 
to  do  so.  He  took  it  up  and  carried  it  on 
to  completion,  under  his  obligation  to  the 
city  of  Pittsburg,  only  after  the  subeontracti- 
or  had  absolutely  defaulted  by  abandoning 
the  contract  If  he  had  not  done  so,  heavy 
penalties  awaited  him.  He  did  all  he  was 
required  to  do,  so  far  as  this  surety  is  con- 
cerned, when  be  notified  it  of  the  default  of 
the  principal  in  the  bond.  It  might,  as  a 
matter  of  grace,  but  not  of  right,  in  view 
of  what  it  knew  was  in  the  two  contracts, 
have  asked  to  be  allowed  to  complete  the 
work,  but  it  did  not  do  even  that.  It  per- 
sistently denied  all  liability,  and  now  In- 
consistently complains  that  the  opportunity 
was  not  given  it  of  completing  the  work. 
Under  the  circumstances,  there  was  nothing 
for  McNally  to  do  except  to  go  on  and  com- 
plete It  himself  in  accordance  with  the  terms 
of  his  contract  with  the  city.  If  he  had 
waited  on  the  arbitrary  will  and  pleasure 
of  the  appellant  very  serious  consequences 
would  have  awaited  him,  which,  it  Is  very 
plain,  the  trust  company  would  not  liave 


assumed  for  him.  The  Jury  were  instructed 
that  "he  was  to  complete  his  contract  pay- 
ing for  labor  the  ruling  prices  in  the  market 
at  the  time,  paying  for  material  the  mar- 
ket prices  which  were  ruling  in  this  district 
at  that  time,  and  to  use  every  economy  that 
was  possible  to  do  this  work  in  a  reason- 
able and  careful  manner,  in  order  to  carry 
out  the  contract  with  the  city' of  Pittsburg, 
under  which  he  was  primarily  bound.  He 
must  convince  you  by  the  weight  of  the  evi- 
dence that  he  did  complete  this  contract 
practically  as  cheaply  as  it  could  have  been 
done,  •  •  •  acting  in  good  faith  towards 
this  surety."  By  their  verdict  the  jury 
found  that  he  had  folly  discharged  the  duty 
that  was  upon  him.  This  disposes  of  the 
first  reason  given  for  reversing  the  Judg- 
ment 

Appellant's  second  ground  of  complaint  is 
that  feaufman  had  been  overpaid,  and  that 
the  overpayments,  having  been  in  excess  of 
the  claim  made  upon  it,  were  to  Its  preju- 
dice, and  it  is  therefore  discharged  from  all 
liability  on  the  bond.  If  McNally  did  over- 
pay Kaufman,  without  the  knowledge  or  con- 
sent of  the  surety  on  his  bond,  such  over- 
payments were  in  relief  of  it  General 
Steam-Navigation  Co.  y.  Rolt  6  C.  B.  (N.  S.) 
550;  Calvert  v.  London  Dock  Co.,  2  Keen, 
638.  The  answer  to  this  is  that  Kauf- 
man's contract  with  McNally  provided  that 
for  material  and  labor  furnished,  he  should 
be  paid  "in  certificates  issued  by  the  de- 
partment of  public  works  of  the  city  of  Pitts- 
burg, as  from  time  to  time  received  there- 
from by  said  McNally,  and  as  from  time  to 
time  made  upon  estimates  calculated  on 
measurements  taken  by  the  city's  engineer," 
and  "such  certificates,  when  delivered  by 
McNally  to  Kaufman,  shall  be  accepted  to 
the  amount  thereof  for  work  done  and  ma- 
terial furnished  under  this  contract."  The 
city  did  not  know  Kaufman.  It  paid  Mc- 
Nally, its  contractor,  in  the  mode  just  indi- 
cated, and  he  in  turn  gave  to  Kaufman,  oat 
of  what  he  received,  what  was  coming  to 
him  under  the  terms  of  the  contract  Kauf- 
man was  to  receive  full  payment,  not  only 
for  all  the  work  be  had  done,  but  for  all 
material  furnished.  The  estimates  Included 
not  only  the  work  actually  done  on  the 
ground,  but  material  as  well  that  had  been 
furnished,  but  not  used,  at  the  time  of 
the  abandonment  Measurements  were  to  be 
made  by  the  engineer  of  the  city  of  Pitta- 
burg,  and,  on  estimates  based  upon  them, 
payments  were  made  from  time  to  time  to 
McNally,  and  by  him  to  Kaufman.  These 
estimates  were  given  to  McNally  -by  the  city 
engineer.  In  one  or  two  instances  McNally 
may  have  helped  to  make  the  measurements, 
but  the  city  engineer  went  over  them  to  see 
that  they  were  all  right  He  testifies  that 
all  of  the  certificates  that  had  been  issued 
were  based  on  measurements  made  by  the 
city  force,  with  the  possible  exception  of  two 
that  were  based  on  measurements  made  by 
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McNally,  but  tliat  the  city  had  not  Issned 
the  certlflcates  nntll  these  two  meaBurements 
had  been  checked  up  and  found  to  be  satis- 
factory. The  court  submitted  to  the  Jury, 
for  their  determination,  whether  McNally, 
by  anything  he  had  done,  had  participated  In 
overpayments,  to  the  prejudice  of  the  sure- 
ty, and  whether,  if  Kaufman  actually  was 
being  overpaid,  he  knew  it,  and  assisted  In 
deceiving  the  city  authorities,  under  whose 
estimates  the  payments  were  made.  We 
have  carefully  scanned  all  the  testimony, 
and  nothing  can  he  found  in  it  that  would 
.have  Justified  a  finding  that  McNally  had 
been  unfaithful  to  this  appellant  There 
Is  not  a  line  in  it  even  showing  that  the 
measurements  made  were  Inaccurate,  or  that 
the  estimates  were  for  amounts  which  ex- 
ceeded the  work  actually  done  and  the  value 
of  the  material  on  the  ground.  A  finding  by 
the  Jury  that  ovopayments  had  been  made 
to  Kaufman,  to  the  prejudice  of  the  trust 
company,  could  not  be  sustained. 

Under  the  assignments  of  error,  no  other 
question  remains  to  be  considered. 

Judgment  affirmed. 


DOTLB  V.  PITTSBUEa  WASTE  00. 

(Supreme   Gout  of  Pennsylvania.     Jan.   8, 
1903.) 

IIU0BT  TO  BHPLOTA-ASSUUPTION  OF  RISK- 

WARNINO  TO  MINOR^-CONTRIBU- 

TORT  NBOLIOENCB. 

1.  An  employe  does  not  assume  the  risk  In 
tlM  use  ef  tools  and  machinery,  but  has  a  right 
to  suppose  that  they  are  provided  with  such 
gnards  and  protection  from  injury  as  are  usual, 
aalMS  the  absence  is  apparent,  or  his  attention 
baa  been  called  thereto. 

2.  An  employer  should  take  notice  of  the  age 
and  ability  of  an  employe,  and  use  proper 
means  to  protect  him  from  a  danger  which  he 
cannot  appreciate. 

3.  Plaintiff,  a  boy  about  16  years  old,  was 
placed  at  a  rag-cuttine  machine  in  defendant's 
factory.  He  received  no  instructions  as  to 
the  OMnner  of  cleaning  waste  from  the  fan  of 
the  machine,  nor  how  to  atop  a  revolving  cylin- 
der connected  with  it  In  attempting  to  clean 
the  fan,  hte  hand  was  hurt  in  the  cylinder.  It 
was  conceded  that  the  machine  was  a  dangerous 
one.  Held,  that  the  question  whether  the  man- 
ner in  which  he  attempted  to  clean  the  fan  was 
flo  manifestly  dangerous  as  to  convict  him  of 
negligence  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;    Evans,  Judge. 

Action  by  William  T.  Doyle,  by  his  next 
friend,  Walter  Sullivan,  against  the  Pitts- 
t>urg  Waste  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHBLL,  DEAN,  FELL, 
BBOWN,   MESTREZAT,  and  POTTER,  JJ. 

Body  P.  Marshall  and  Thomas  M.  Mar- 
shall, tor  appellant.  Claroice  Burleigh,  for 
appellee. 


^. 


i.  Sm  Ilastar  and  Sarrant,  voL  <4,  Cwit.  Dig.  U 
(15. 


MESTBBZAT,  J.  William  T.  Doyle,  the 
plabitlfl,  a  minor  of  the  age  of  16  years  and 
4  months,  was  engaged  by  the  defendant 
company  to  work  on  a  baling  machine  In 
the  yard  of  its  manufactory  in  the  city  of 
Pittsburg.  After  he  had  been  thus  employed 
for  a  week  be  was  put  to  work  by  the  fore- 
man on  8  rag-cutting  machine  in  the  manu- 
factory. He  had  worked  at  this  employ- 
ment four  hours,  when,  In  attempting  to 
clean  the  fan— a  part  of  the  machine— his 
hand  was  caught  in  the  revolving  cylinder, 
and  so  badly  injured  that  the  amputation  of 
bis  arm  became  necessary.  It  is  claimed 
that  the  machine  was  dangerous,  and  that 
the  plaintiff's  injuries  resulted  from  the  neg- 
ligence of  the  defendant  company  in  not  giv- 
ing him  adequate  instructions  as  to  the  mode 
of  operating  the  machine. 

The  learned  trial  Judge  granted  a  nonsuit 
on  the  ground  that  the  plaintiff  was  guilty 
of  negligence  which  barred  a  recovery.  In 
his  opinion  refusing  to  take  off  the  nonsuit, 
he  says:  "The  cylinder  was  In  full  view 
and  revolving  when  he  started  to  clean  out 
the  waste,  and,  although  he  bad  only  been 
working  at  the  machine  about  four  hours, 
he  knew  the  danger  to  him  of  any  part  of 
bis  person  comhig  in  contact  with  the  re- 
volving cylinder,  as  though  he  had  been  an 
adult,  or  the  danger  fully  explained  to  him. 
For  four  hours  be  had  seen  the  cylinder  grind- 
ing the  rags  which  he  was  feeding  It,  and, 
of  course,  he  knew  Its  danger."  In  addition 
to  the  defense  of  contributory  negligence, 
the  learned  counsel  for  the  defendant  com- 
pany aUeges  that  "when  he  [the  plaintiff] 
attempted  to  clean  the  fan  he  was  simply  a 
volunteer,  working  not  only  outside  the  scope 
of  his  employment,  but  in  reality  violating 
his  orders."  The  position  of  the  defendant 
company  is  that  Doyle  was  properly  Instruct- 
ed In  regard  to  the  work  he  was  employed  to 
perform,  and  that  he  was  Injured  by  his 
negligent  conduct  in  the  performance  of  work 
outside  of  his  employment,  and  in  violation 
of  his  instructions. 

The  dangerous  character  of  the  machine, 
and  the  consequent  necessity  for  Instructing 
the  employes  engaged  In  operating  it,  seem 
to  be  conceded.  Doyle  and  at  least  one  oth- 
er person  previously  employed  in  operating 
the  machine  were  Instructed  as  to  their  du- 
ties, and  how  to  perform  them.  The  issue, 
therefore,  raises  the  question  whether  Doyie's 
employment  required  him  to  clean  the  fan, 
and,  if  so,  whether  the  manner  in  which  be 
attempted  to  do  so  was  so  clearly  dangerous 
as  to  convict  him  of  negligence. 

We  think  both  of  these  questions  were  for 
the  Jury.  On  this  appeal  the  testimony,  as 
Introduced  by  the  plaintiff,  must  be  regard- 
ed as  true.  The  only  instructions  given 
Doyle,  as  appears  by  his  own  testimony,  are 
the  following:  "When  I  was  put  on  that 
machine  to  work,  the  instructions  that  was 
given  me  was  to  keep  the  rags  straight  on 
this  belt;    and  there  is  a  place  around  in 


Digitized  by  CjOOQIC 


3G4 


64  ATLANTIC  REPORTER. 


(Pa. 


here  to  put  oil  In,  and  to  watch  for  fire;  and, 
If  it  would  catch  fire,  put  the  water  In,  and 
put  the  fire  out,  and  start  the  machine,  and 
Just  go  to  work  again."  It  thus  appears 
that  he  was  not  Instructed  as  to  the  manner 
of  cleaning  the  waste  from  the  fan,  nor  as 
to  the  proper  way  of  stopping  the  motion  of 
the  revolving  cylinder.  The  waste  frequent- 
ly caught  fire  in  passing  tlirough  the  ma- 
chine, and  after  the  fire  was  extinguished  it 
was  necessary  to  remove  the  burnt  waste 
that  had  accumulated  in  the  fan  l>efore  the 
machine  could  be  started  again.  The  man 
who  operated  the  machine  removed  the 
waste.  A  former  employ^  engaged  on  the 
machine  did  this  with  a  small  hook  which 
he  used  for  the  purpose,  and  while  the  cylin- 
der was  not  revolving.  Prior  to  this  employ- 
ment Doyle  bad  not  worked  on  a  cutting 
machine,  and  was  ignorant  of  the  manner  of 
operating  it 

Willie  Doyle  was  running  the  machine,  the 
waste  took  fire,  and,  pursuant  to  his  instruc- 
tions, he  threw  water  into  the  machine  and 
extinguished  the  fire.  He  then  threw  off  the 
small  belt  and  stopped  the  fan,  which  he  at- 
tempted to  clean  while  the  cylinder  was  in 
motion.  His  hand  slipped,  and  was  caught 
In  tlie  teeth  of  the  cylinder,  injuring  it  very 
severely.  It  is  contended  on  the  part  of  the 
plaintiff  that  his  instructions  necessarily  im- 
plied that  he  should  remove  the  waste.  It 
-vvas  bis  duty  to  put  out  the  fire,  and  the  tes- 
timony shows  that  the  waste  had  to  be  re- 
moved before  the  machine  was  started  again. 
Doyle's  instructions,  while  not  directing  him 
to  do  so,  did  not  Inform  him  who  would  clean 
the  fan;  and,  as  he  was  required  to  put  the 
machine  again  in  motion,  it  was  impliedly 
his  duty,  the  plaintiff  claims,  to  remove  the 
waste  after  the  fire.  It  is  contended  the 
facts  disclosed  by  the  testimony  in  the  case 
convict  the  defendant  company  of  negligence 
for  which  it  is  liable  in  this  action. 

If  Doyle's  employment  included  the  clean- 
ing of  the  fan,  and  it  involved  a  hazardous 
risk,  not  reasonably  incident  thereto,  and  re- 
quiring instruction  to  the  employ^  to  perform 
It  in  safety  to  himself,  the  failure  to  give 
the  omployfi  the  necessary  adequate  instruc- 
tions to  enable  bim  to  safely  perform  the 
service  would  be  negligence  on  the  part  of 
the  defendant  company.  In  Hummel  v.  Dil- 
worth,  131  Pa.  509,  19  Atl.  345,  346,  17  Am. 
St.  Rep.  827,  the  injured  boy  was  of  the  age 
of  17  years.  In  that  case,  speaking  of  the 
duty  of  the  employer  and  the  risks  assumed 
by  the  employe,  Mr.  Justice  Williams  says: 
"He  [employe]  has  the  right  to  suppose  that 
bis  employer  has  provided  such  guards  and 
means  of  protection  from  injury,  in  the  use 
of  the  machinery,  tools,  and  appliances,  as 
are  usual  and  reasonably  necessary  for  his 
safety;  and  he  cannot  be  held  to  assume  the 
risks  attendant  on  their  absence,  unless  such' 
absence  Is  apparent,  or  his  attention  has  Iieen 
called  to  it.  If  the  business  is  one  with 
which  he  is  not  familiar,  he  has  a  right  to  ex- 


pect that  Its  dangers  will  be  pointed  out  to 
him,  and  that  he  will  be  Instructed  in  those 
things  necessary  for  him  to  know  in  order  to 
his  own  safety.  He  cannot  be  held  to  as- 
sume the  risk  of  dangers  of  the  existence  of 
which  be  has  no  knowledge.  In  the  case  of 
young  persons,  it  is  the  duty  of  the  employer 
to  take  notice  of  their  age  and  ability,  and  to 
use  ordinary  care  to  protect  them  from  risks 
which  they  cannot  properly  appreciate,  and 
to  which  they  should  not  be  exposed."  In 
Grizzle  v.  Frost,  8  Post.  &  Flnl.  622.  the  In- 
jured person  was  16  years  old,  and  the  re- 
volving rollers,  the  cause  of  the  hijury,  and 
the  manner  in  wliich  they  were  worked,  were  ' 
visible.  Chief  Justice  Cockbum,  delivering 
the  opinion,  says:  "If  the  owners  of  danger- 
ous machinery,  by  their  foreman,  employ  a 
young  person  about  it,  quite  inexperienced  in 
its  use,  either  without  proper  directions  as  to 
Its  use,  or  with  directions  which  are  improp- 
er, and  wlilch  are  likely  to  lead  to  danger,  of 
which  the  young  person  is  not  aware,  as  it  is 
their  duty  to  take  unusual  care  to  avert  such 
danger,  they  are  responsible  for  any  Injury 
which  may  ensue  from  the  use  of  such  ma- 
chinery." 

In  support  of  the  contention  that  Doyle 
was  guilty  of  negligence,  it  is  claimed  that 
the  danger  in  attempting  to  clean  the  fan 
with  his  hand  was  obvious  to  any  person 
with  ordinary  Intelligence,  and  that  there- 
fore he  knew  he  would  be  injured  when  he 
inserted  his  hand  In  the  machine.  If  the 
danger  was  obvious  and  apparent,  and  Doyle 
bad  the  capacity  to  comprehend  and  appreci- 
ate it,  it  would  be  negligence  in  tiim  to  as- 
sume the  risk.  The  mere  fact  that  he  was  a 
minor  would  not,  under  these  circumstances, 
relieve  him  from  the  duty  of  protecting  him- 
self by  the  exercise  of  care.  But  whether 
the  facta  necessary  to  charge  him  with  neg- 
ligence exist,  and  whether,  with  a  due  ap- 
preciation of  those  facts,  he  acted  In  defiance 
of  them,  cannot  be  determined  by  the  court 
as  a  matter  of  law,  but  are  questions  for  the 
consideration  of  the  Jury.  It  may  be  observ- 
ed in  this  connection  that,  conceding  Doyle 
knew  he  would  be  injured  by  the  contact  of 
his  band  with  the  cylinder,  it  does  not  neces- 
sarily follow  that  he  knew  his  hand  would 
come  in  contact  with  the  cylinder  when  be 
attempted  to  remove  the  waste  from  the  fan. 
The  nonsuit  was  granted,  as  we  understand 
from  the  language  of  the  learned  trial  Judge, 
because  Doyle  knew  that  contact  with  the  re- 
volving cylinder  was  dangerous,  and  not  be- 
cause he  also  knew  that  In  attempting  to  re- 
move the  waste  his  hand  would  necessarily 
be  cut  -by  the  cylinder.  A  knowledge  or  rea- 
sonable belief  of  the  latter  fact  would  be 
necessary  to  aonvict  him  of  negligence. 

Under  the  testimony  submitted  by  the 
plaintiff,  we  think  the  case  was  for  the  jury, 
and  the  nonsuit  was  therefore  Improperly 
granted.  The  assignment  of  error  is  sustain- 
ed, and  the  judgment  la  reversed,  with  a  pro- 
cedendo. 
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BALSTON  et  al.  t.  IHMSBN  et  aL 

(Supreme  Coort  of  PeunaylTania.     Jan.  6, 

1903.) 

BPBCIPIC  PBRFORMANCE— UNCERTAIN  DAM- 
AGES—DEATH  OF  PARTNER— PURCHASE  OF 
INTEREST— ARBITBATION—FINDINO. 

1.  Where  damages  at  law  aie  an  insufficient 
remedy  for  breach  of  contract,  because  there  is 
somethiuK  peculiar  in  the  subject  of  the  con- 
tract, that  cannot  be  represented  by  damages, 
and  such  damages  are  nncertain,  a  specific  per- 
fonnauce  of  the  contract  will  be  decreed. 

2.  Specific  performance  of  a  contract  by  the 
administrators  of  a  deceased  partner  to  sell  his 
interest  to  the  surviving  partners  in  a  glass 
manufacturing  business  will  be  decreed,  where 
the  interest  of  the  decedent  was  of  specific 
value  to  the  purchasers,  as  enabling  them  to 
continue  without  interruption  a  business  to 
which  they  had  contributeo  most  of  the  capital. 

3.  The  jurisdiction  to  enforce  the  specific  per- 
formance of  a  contract  by  the  administrators  of 
a  deceased  pai-tner  to  sell  his  interest  in  the 
business  to  the  surviving  partners  is  in  the  court 
of  common  pleas,  and  not  the  probate  court. 

4.  An  agreement  for  the  sale  of  the  interest 
of  a  deceased  partner  to  his  surviving  partners 
provided  that  the  value  thereof  should  be  de- 
termined by  two  referees,  who,  on  disagreement, 
should  choose  a  third,  and  that  their  &iding,  or 
that  of  two  of  them,  should  be  conclosire.  Held, 
that  where  two  of  the  referees  originally  chosen 
agreed  on  the  value  of  all  the  property,  except 
certain  furnaces  and  ovens,  and  cnose  a  third 
referee,  who,  as  an  expert,  valued  them,  and 
accepted  the  valuation  of  the  original  referees  as 
to  the  other  property,  a  finding  by  such  ttiird 
referee  and  one  of  the  others  as  to  the  value  of 
all  the  property  was  sufficient. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

BlU  by  John  Ralston  and  others  against 
Herbert  L.  Ihmsen  and  others,  administrators 
of  Thomas  O.  Ihmsen,  deceased.  Decree  for 
plalntifTs,  and  defendants  appeal.    AfSrmed. 

BUI  In  equity  for  specific  performance  of 
an  agreement  to  sell  the  Interest  of  decedent 
in  a  business  conducted  by  the  plaintiffs  and 
decedent  as  jtartners.  The  agreement  was  as 
follows: 

"Now,  therefore,  this  agreement  wltnesseth, 
that  we,  Herbert  L.  Ihmsen  and  D.  O.  Ihm- 
sen, administrators  of  the  estate  of  Thomas 
O.  Ihmseu,  deceased,  John  Ralston,  William 
S.  Ounnbigham,  B.  J.  Stenger,  and  B.  J. 
Stenger  and  Mary  A.  Stenger,  executors  of 
the  estate  of  Robert  Cunningham,  deceased, 
do  hereby  agree  to  submit  to  arbitrators  or 
referees  without  exception  or  appeal,  the 
question  as  to  the  value  of  the  Interest  of 
Tbomas  O.  Ihmsen,  deceased,  in  the  partner- 
ship association  of  Cunninghams  &  Company, 
Limited,  and  the  copartnership  of  Cunning- 
hams &  Company  and  Cunninghams  &  Com- 
pany, Limited,  to  include  all  interest  which 
said  Thomas  O.  Ihmsen's  estate  has  or  may 
have  in  said  real  estate,  leasehold  and  all  of 
the  copartnership  assets  of  said  firm  or  part- 
nersbip  association,  and  for  that  purpose  the 
said  Herbert  L.  Ihmsen  and  D.  O.  Ihmsen, 
administrators  as  aforesaid,  have  selected  D. 
C.  Snyder,  of  the  city  of  Pittsburg,  as  one  of 
the  arbitrators  or  referees,  and  the  said  John 
Salston,  William  S.  Cunningham,  B.  J.  Sten- 


ger, and  B.  J.  Stenger  and  Mary  A.  Stenger, 
executors  of  the  estate  of  Robert  Cunning- 
ham, deceased,  have  selected  C.  Frederick 
Leng,  of  the  city  of  Pittsburg,  aforesaid,  as 
the  other  arbitrator  or  referee;   the  said  D. 

C.  Snyder  and  C.  Frederick  Leng  to  proceed 
at  once  to  determine  the  value  of  the  interest 
of  the  said  Thomas  O.  Ihmsen,  deceased,  in 
said  real  estate  and'  all  copartnership  assets 
of  Cunninghams  &  Company  and  Cunning- 
hams &  Company,  Limited.    But  in  cdse  said 

D.  C.  Snyder  and  C.  Frederick  Leng  cannot 
agree  between  themselves  as  to  the  value 
thereof,  then  they  shall  call  in  a  third  party 
to  be  mutually  chosen  by  them  to  act  with 
them  as  an  arbitrator  or  referee  in  said  mat- 
ter. And  It  is  mutually  agreed  and  under- 
stood that  the  award  in  writing  of  the  said 
arbitrators  or  referees,  or  any  two  of  them, 
shall  be  final  and  conclusive  as  to  the  value 
of  the  Interest  of  said  Thomas  O.  Ihmsen, 
deceased.  In  the  said  firm  of  Cunninghams  & 
Company,  Cunninghams  &  Company,  Ldmlt- 
ed,  and  said  real  estate  and  on  any  matter  or 
thing  touching  or  concerning  the  Interest  of 
said  Thomas  O.  Ihmsen,  deceased,  therein; 
and  each  and  every  of  said  parties  to  this 
agreement  do  hereby  waive  any  right  of  ac- 
tion, suit  or  suits  or  other  remedy  at  law  or 
otherwise  touching  the  Interest  of  said  Thom- 
as O.  Ihmsen  In  said  copartnership  or  part- 
nership association,  so  that  the  decision  of 
said  orbltrators  or  referees,  or  any  two  of 
them,  shall  be  in  the  nature  of  an  award  In 
writing,  final  and  conclusive  as  determining 
the  value  of  the  Interest  of  said  Thomas  O. 
Ihmsen  aforesaid. 

"And  immediately  after  the  value  of  said 
Interest  is  fixed  and  determined  by  said  ar- 
bitrators, or  any  two  of  them,  and  on  the 
payment  of  the  amount  thereof  to  them,  the 
said  Herbert  L.  Ihmsen  and  H.  O.  Ihmsen, 
administrators  as  aforesaid,  covenant  and 
agree  that  they  will,  at  their  own  proper  cost 
and  charges,  grant,  convey  and  assure  unto 
the  other  parties  to  this  agreement,  all  of  the 
interest  of  the  said  Thomas  O.  Ihmsen,  de- 
ceased, in  said  copartnership  property,  real 
estate,  and  partnership  association  In  such  a 
manner  as  will  fully  vest  the  title  and  owner- 
ship thereof  in  said,  other  parties." 

The  referees  named  a  valuation  of  all  of 
of  the  property,  except  the  furnaces  and 
ovens.  They  selected  H.  L.  Blxon  as  a  third 
referee,  and  as  one  having  expert  knowledge 
of  the  value  of  furnaces  and  ovens.  Dtxon 
accepted  the  valuation  of  the  other  property 
made  by  the  other  two  referees,  and  apprais- 
ed the  furnaces  and  ovens  himself.  His  valu- 
ation was  accepted  by  Lane,  but  not  by  Sny- 
der. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT.  and  POTTER,  JJ. 

L.  C.  Barton,  for  appellants.  Levi  Bird 
Duff  and  L.  B.  D.  Reese,  for  appellees. 

FELL,  J.  The  court  had  Jurisdiction  in 
this  case,  and  it  was  properly  exercised  'n 
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granting  the  relief  prayed  for.  The  bill 
wag  to  enforce  tbe  spedflc  performance  of 
a  contract  made  by  the  administrators  of  a 
deceased  partner  to  sell  the  Interest  of  the 
decedent  to  the  snrvlTing  partners  at  a  price 
to  be  fixed  by  referees.  The  contract  was 
not  that  of  the  decedent,  but  that  of  the  ad- 
ministrators for  the  settlement  of  the  part- 
nership affairs  by  the  statement  of  an  ac- 
count, the  ascertainment  of  the  interest  of 
the  deceased  partner,  and  the  sale  thereof. 
The  jurisdiction  was  In  the  common  pleas, 
and  not  In  the  orphans'  court.  Wiley's  Slz- 
ecutors'  Appeal,  84  Pa.  270;  Miller's  Es- 
tate, 136  Pa.  U9,  20  Atl.  565.  The  value  of 
tbe  Interest  ba-rlng  been  determined  In  the 
manner  provided  for,  and  payment  tendered 
and  refused,  the  plalntUfs  were  entitled  to  a 
decree  for  specific  performance.  The  thing 
contracted  for  was  an  Interest  in  a  glass 
manufacturing  business,  nearly  the  whole 
value  of  which  was  in  tbe  plant  and  fixtures. 
The  purchase  was  not  with  a  view  to  the 
general  profit,  but  because  the  Interest  was 
of  peculiar  and  specific  value  to  the  pur- 
chasers, as  the  possession  of  It  enabled  them 
to  continue  without  Interruption  a  business 
to  which  they  had  contributed  five-sixths  of 
tbe  capital.  For  tbe  breach  of  tbls  contract 
the  law  could  ftvnlsh  no  complete  remedy. 
The  purchasers  could  be  made  whole  only 
by  the  delivery  of  the  thing  bought.  Specific 
performance  of  a  contract  will  be  decreed 
on  account  of  the  damages  at  law  being  an 
Insufllclent  remedy,  where  there  Is  some- 
thing peculiar  in  the  subject  of  the  contract, 
that  cannot  be  represented  by  damages,  and 
where  the  measure  of  damages  at  law  is  un- 
certain or  unascertalnable  because  of  the 
contingent  nature  of  the  property.  Notes  to 
Cuddee  v.  Rutter,  1  White  &  T.  Lead.  Cases 
In  Equity,  1094.  Referring  to  the  Instances 
tn  which  contracts  relating  to  personalty  will 
be  specifically  enforced  because  the  dam- 
ages in  money  cannot  be  ascertained.  It  is 
said  In  Blspham's  Equity,  §  370:  'In  short, 
an  agreement  will  be  enforced  specifically  in 
a  court  of  equity  where  the  specific  thing  or 
act  contracted  for,  and  not  mere  pecuniary 
compensation,  is  the  redress  practically  re- 
quired." 

•  The  referees  chosen  by  the  parties  agreed 
upon  the  value  of  all  the  property  of  the 
firm,  except  the  furnaces  and  ovens,  of  the 
value  of  which  they  bad  no  knowledge.  As 
provided  by  the  agreement,  they  chose  a 
third  referee,  who  was  an  expert  as  to  the 
value  of  these  things,  and  the  appraisement 
was  completed,  and  an  award  made,  which 
by  the  agreement  was  to  be  final  and  conclu- 
sive, as  determining  the  value  of  the  Inter- 
est The  objection  that  all  of  the  referees 
did  not  pass  on  the  value  of  each  Item  of 
property  In  estimating  the  value  of  the  in- 
terest Is  without  merit.  The  two  appraisers 
selected  by  the  parties  agreed  as  to  the  value 
of  certain  Items,  and  the  third  appraiser  was 
selected  with  the  understanding  that  there 


had  been  an  agreement  as  to  these  matters, 
which  he  was  to  accept,  and  that  he  was  to 
assist  in  the  appraisement  of  the  remaining 
items  only.  He  accepted  the  appraisement 
made,  as  far  as  it  went,  and  it  was  not  a 
subject  of  dispute.  There  was  no  revocation 
of  tbe  agreement  of  reference.  I^e  notice 
given  by  the  appellants  was  not  to  the  sur- 
viving partners,  but  to  the  third  referee, 
objecting  to  his  acting  for  the  reasons  stat- 
ed—that he  had  not  been  chosen,  and  that 
there  had  been  an  adjournment  because  of 
the  failure  of  the  referees  to  agree.  Neither 
of  these  reasons  was  valid,  and  tbe  notice 
was  without  effect. 

The  decree  Is  aflOrmed  at  the  coat  of  tbe 
appellants. 


DAUGHTERS  OP  AMERICAN  REVOLU- 
TION OF  ALLEGHENY  COUNTY  v. 
SCHENLEY  et  al.  (two  cases). 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

DBHD— RESERVATION  —  CONSTRUCTION  —  AT- 
TORNEY IN  PACT— RATIFICATION  OF  ACTS 
— AFFBAXr-VACATINO  STREET. 

1.  An  owner  of  land  in  a  city  conveyed  a 
small  lot  in  the  midst  of  it,  reserving  the  right  to 
represent  the  property  in  all  proceedings  looking 
to  the  vacation  of  certain  streets.  Thereafter  an 
attorney  in  fact  of  the  grantor,  under  a  letter 
authorizing  him  to  lay  out  lots  fronting  on  such 
streets  and  alleys  as  in  his  judgment  might  be 
deemed  advisable,  petitioned  the  council  to  va- 
cate streets  mentioned,  in  the  reservation  in  the 
deed  without  express  authority  of  the  grantor. 
Subsequently  the  owner  ratified  such  act  Btld, 
that  the  grantee  could  not  question  the  author- 
ity of  the  owner  s  representative. 

2.  If,  under  a  letter  of  attorney,  such  attorney 
had  no  right  to  petition  for  the  vacation  of  cer- 
tain streets,  a  subsequent  ratification  of  his  act 
by  his  principal  was  equivalent  to  precedent  au- 
thority. \ 

3.  Though  the  appellate  court  cannot  go  ant- 
side  of  a  record  on  an  appeal  from  an  order  in 
a  road  case  to  ascertain  if  the  fiuding  of  fact 
by  the  court  below  was  correct,  it  can  determine 
that  the  conclusion,  of  the  lower  court  on  the 
facts  as  found  was  not  warranted  by  law. 

4.  Under  Act  May  10,  1891  (P.  L.  75).  giving 
a  right  of  appeal  to  aDutting  owners  fi-om  or- 
dinances opening,  widening,  extending,  or  other- 
wise improving  any  street,  no  appeal  lies  from 
the  vacating  of  a  street 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Petitions  by  tbe  Daughters  of  the  Ameri- 
can Revolution  of  Allegheny  County  against 
Mary  B.  Schenley  and  others  to  quash  ordi- 
nances to  vacate  Port  street  and  Point  alley 
in  the  city  of  Pittsburg.  From  orders  quash- 
ing such  ordinances,  defendants  appeaL  Re- 
versed. 

Shafer,  J.,  filed  the  following  opinion  in 
the  court  below  In  the  Fort  street  case: 

"This  is  a  proceeding  under  tbe  act  of  May 
16,  1891  (P.  L.  75),  to  determine  the  suffi- 
ciency of  the  petition  to  the  councils  of  the 
city  of  Pittsburg,  upon  which  an  ordinance 
was  passed  for  the  vacation  of  Fort  street 
Mrs.  Mary  E.  Schenley  is  tbe  owner  of  all 
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the  land  abutting  on  Fort  street,  except  a  lot 
whlcb  was  some  years  ago  conveyed  by  ber 
to  tbe  Daughters  of  the  American  ReTolutlon, 
a  corporation,  for  certain  purposes,  stated  In 
the  deed,  which  deed  created  a  base  fee  In 
that  corporation.  The  deed  of  Mrs.  Schenley 
to  the  corporation  also  contained  a  reserva- 
tion to  herself  of  the  right  to  represent  the 
property  described  In  the  deed  in  a  petition 
concerning  tbe  vacation  of  tbe  street  In  ques- 
tion, with  a  provision  that.  In  case  any  dam- 
ages shonld  arise  from  the  vacation,  that  she 
should  not  be  liable  for  the  same,  so  far  as 
concerned  that  property.  Mrs.  Schenley  is  a 
resident  of  England,  and  Mr.  John  W.  Herron 
has  a  power  of  attorney  from  her,  which  is 
of  record  In  the  recorder's  office  of  Allegheny 
county,  whereby  he  is  authorized  to  do  for 
her  a  considerable  number  of  specific  things. 
Some  time  prior  to  the  signing  of  the  peti- 
tion In  question,  Mrs.  Schenley,  by  articles  of 
agreement,  agreed  to  sell  some  or  all  of  the 
lands  abutting  on  tbe  street  to  Mr.  F.  F. 
Nicola.  Tbe  petition  was  signed  by  Mr. 
Nicola  and  by  Mary  B.  Schenley,  by  her  at- 
torney In  fact,  John  W.  Herron,  and  was 
sworn  to  by  each  of  them.  At  the  time  of 
the  signing  and  presentation  of  the  petition 
and  the  passage  of  the  ordinance,  Mrs.  Schen- 
ley had  no  knowledge  of  the  transaction. 
Some  time  afterwards  she  heard  of  It,  and 
was  satisfied  with  the  action  of  Mr.  Herron 
In  signing  the  petition. 

"The  legal  questions  which  appear  to  arise 
on  this  state  of  facts  are,  first,  whether  the 
act  in  question  gives  Jurisdiction  to  this  court 
In  the  case  of  a  vacation  of  a  street  to  In- 
qalre  Into  the  signing  of  the  petition  by  a 
snfficlent  number  of  qualified  petitioners; 
and,  second,  whether  the  plaintiffs  have 
standing  to  object  to  the  petition;  third, 
whether  the  jwwer  of  attorney  of  Mr.  Her- 
ron authorizes  him  to  sign  such  a  petition, 
and,  if  not,  whether  the  subsequent  ratifica- 
tion of  his  signature  by  Mrs.  Schenley  will 
cure  the  original  want  of  power;  and,  fur- 
ther, whether,  in  either  event,  the  signature 
of  Mrs.  Schenley's  attorney  In  fact  is  suffi- 
cient to  bind  the  Daughters  of  the  American 
Rerolatlon  In  respect  to  their  land,  under  the 
reservation  In  their  deed. 

"The  question  of  Jurisdiction,  discussed  to 
some  extent  by  this  court  hi  the  case  of  Ebe's 
Appeal,  reported  in  31  Pitts.  Leg.  J.  (N.  S.) 
361,  was  one  raised  by  the  court,  and  not  ar- 
gued by  counsel,  and  the  case  was  decided 
opoa  other  grounds.  In  that  case  we  ex- 
pressed an  opinion  that  it  is  at  least  doubtful 
V  the  provisions  of  the  tenth  section  of  the 
act  of  May  18,  1891  (P.  L.  75,  79),  gave  an 
appeal  to  the  court  in  the  case  of  a  petition 
for  the  vacation  of  a  street.  The  word  'va- 
cating' does  not  appear  in  the  section,  and,  If 
a  vacation  Is  Included  In  its  provisions,  It 
mnst  be  nnder  the  head  of  'otherwise  im- 
proving.' It  Is  true,  on  the  one  hand,  that 
the  words  appear  to  be  taken  from  tbe  eighth 
Kctlon,  which   speaks  of   'grading,   paving. 


macadamizing,  and  otherwise  Improving,*  and 
may,  therefore,  be  well  interpreted  to  refer 
to  Improvements  of  a  similar  kind.  Yet  it  Is 
also  true  that  the  vacation  of  streets  la.  In 
the  same  act  more  than  once  spoken  of  as 
an  Improvement,  and  tbe  word  Improve- 
ment' is  used  as  a  generic  word,  including 
not  only  the  change  of  the  physical  natmre  of 
the  street,  rendering  It  more  convenient  than 
before,  but  also  the  opening,  widening,  ex- 
tending, and  vacating  of  streets.  This  use 
of  the  word  in  the  act  was  not  observed  In 
tbe  discussion  In  the  Ebe  Case.  If  the  act 
be  Interpreted  to  cover  all  the  Improvements' 
authorized  and  regulated  by  the  act.  Includ- 
ing the  vacation  of  streets.  It  will  remove  an 
apparent  anomaly.  It  is  not  apparent  why  a 
petition  of  a  certain  kind  should  be  required 
for  all  these  Improvements,  and  the  deter- 
mination of  the  question  whether  the  petition 
is  In  fact  of  that  kind  should  be  different 
in  different  cases. 

"As  to  the  standing  of  the  appellants  as 
owners  of  abutting  lands,  we  think  there  can 
be  no  doubt,  as  they  have  at  least  a  base  fee 
in  the  lands,  and,  notwithstanding  the  reser- 
vation In  their  deed,  are  liable  for  damages. 

"That  Mr.  Herron's  power  of  attorney  Is 
not  sufficient  to  authorize  him  to  sign  such 
a  petition  for  Mrs.  Schenley  is,  we  think, 
very  plain.  We  can  find  nothing  in  It  which 
even  approaches  such  a  power.  The  evi- 
dence Is,  however,  that  Mrs.  Schenley  after- 
wards ratified  his  act  In  transactions  In 
which  the  public  Is  not  concerned,  and  no 
third  person's  rights  are  Involved,  no  doubt 
the  ratification  would  amount  to  a  previous 
authority;  but  the  power  of  councils  to  pass 
a  valid  ordinance  depended  on  the  petition, 
and  It  cannot  be  that  the  validity  or  invalidi- 
ty of  the  legislation  can  be  made  to  depend 
upon  the  subsequent  action  of  a  private  per- 
son at  some  indefinite  time  thereafter.  If 
the  petition  was  not  sufficiently  signed  when 
acted  upon  by  councils,  their  action  was  whol- 
ly void,  and  cannot  be  brought  to  life  by  tiie 
ratification  of  an  act  which  was  a  prerequi- 
site to  It  Neither  do  we  understand  how  the 
general  conduct  of  Mrs.  Schenley  In  not  ob- 
jecting to  the  previous  acts  of  her  represen- 
tative In  regard  to  streets  gives  Mr.  Herron 
any  greater  authority.  There  might  be  some- 
thing In  it  if  it  were  not  for  the  fact  that  he 
had  a  minutely  specific  power  of  attorney, 
and  professed  to  act  under  it  Besides,  It 
does  not  appear  that  Mrs.  Schenley  had  any 
specific  knowledge  of  the  fact  that  her  repre- 
sentative had  signed  such  petitions  for  her 
at  any  time. 

"A  further  matter  to  be  considered  is  what 
is  meant  by  the  reservation  of  the  deed  of 
the  right  to  "represent  the  property'  convey- 
ed to  the  plaintiffs.  The  act  calls  for  the 
signatures  of  the  abutting  owners.  Is  Mrs. 
Schenley  to  be  deemed  the  abutting  owner  of 
all  the  land,  Including  that  of  the  plalntifFs, 
because  she  reserved  the  right  to  represent 
tbe  property  In  such  a  petition?    We  are  of 
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the  opinion  that  tbe  utmost  she  could  be  said 
to  have  is  a  power  of  attorney  to  represent 
the  plalntiCs,  irrevocable  because  coupled 
with  an  interest.  If  this  be  correct,  she 
could  not  sign  such  a  petition  on  behalf  of 
the  plaintiffs  by  an  attorney  In  fact,  there 
being  no  power  of  substitution  in  her  own 
authority  to  act  for  them.  We  are  clearly  of 
opinion  that  the  petition  is  not  in  fact  signed 
by  the  requisite  number  required  by  the  act. 

"As  to  tbe  question  whether  there  is  an 
appeal  in  the  case  of  a  petition  for  the  va- 
cation of  a  street,  we  think  the  law  to  be 
doubtful.  If  we  bold  the  act  to  extend  to 
the  vacation  of  a  street,  and  declare  tbe  or- 
dinance Invalid,  there  can  be  no  doubt  that 
an  appeal  will  lie  from  such  decision.  From 
a  contrary  decision  it  Is  possible  that  no  ap- 
peal would  lie.  We  prefer,  therefore,  to  re- 
solve the  doubt  In  favor  of  the  petitioners. 

"It  appearing  to  the  court,  therefore,  that 
the  ordinance  in  question  was  not  petitioned 
for  by  the  requisite  majority  In  interest  and 
number  of  the  owners  of  property  abutting 
on  tbe  line  of  tbe  proposed  Improvement,  the 
ordinance  founded  thereon  is  quashed;  the 
costs  to  be  paid  by  the  city  of  Pittsburg." 

Argued  before  MITCHELL,  DE.iN,  FELL, 
BROWN,  MESTREZAT.  and  POTTER,  JJ. 

William  W.  Smith  and  T.  D.  Oarnaban, 
City  Sol.,  for  appellant  John  Seed  Scott, 
S.  W.  Ctallds,  and  J.  H.  White,  for  appellee. 

DEAN,  J.  Mary  E.  Schenley,  of  London, 
England,  is  the  owner  of  many  pieces  of  land 
in  and  about  tbe  city  of  Pittsburg.  One  of 
these  is  what  is  known  as  the  "Point  Prop- 
erty," being  about  9%  acres,  at  the  Junction 
of  the  Allegheny  and  Monongahela  rivers. 
It  is  bounded  on  the  east  by  Third  street, 
and  on  the  north,  west,  and  south  by  Du- 
quesne  Way  and  Penn  avenue.  On  a  part 
of  this  9%  acres  is  what  is  known  as  the 
"Blockhouse,"  an  outpost  of  old  Ft.  Pitt. 
The  fort  Itself  has  long  since  disappeared. 
The  blockhouse  is  20  by  80  feet  and  about 
25  feet  in  height  Mrs.  Schenley,  by  deed 
dated  March  15,  1894,  conveyed  the  block- 
house, with  the  tract  of  land  100  feet  by  90, 
on  which  it  stood,  to  the  Daughters  of  the 
American  Revolution,  a  patriotic  corporation, 
for  the  nominal  consideration  of  $1,  stipulat- 
ing, however,  that  if  used  for  any  other  pur- 
pose than  that  of  maintaining  and  preservini; 
the  blockhouse,  it  should  revert  to  the  gran- 
tor and  her  heirs;  and,  further,  the  grantor 
reserved  the  right  to  represent  the  property 
In  all  proceedings  looking  to  the  vacation  of 
Fort  or  First  street  and  Point  alley.  The 
significance  and  value  of  this  reservation  is 
indicated  by  a  mere  glance  at  the  plot  of  the 
9%  acres— the  100  by  90  feet  plot,  about  the 
middle  of  whlcb  stands  the  old  blockhouse 
with  25  feet  of  clear  space  on  every  side  of 
it  At  its  length,  100  feet,  it  extends  a  few 
feet  over  onto  First  street,  and  slightly  over 
onto  Point  alley  on  the  other  side.    All  tbe 


other  part  of  the  9^  acres  Is  around  and 
about  it,  and  Is  the  property  of  Mrs.  Schen- 
ley. Of  course,  for  the  improvement  of  her 
other  property  by  the  opening  or  vacation  of 
streets  and  alleys.  It  is  of  tbe  highest  im- 
portance that  she  should  have  an  influential 
voice.  If  the  donee  of  the  small  blockhouse 
piece  of  land  had  the  right  of  a  landowner 
to  obstruct  public  Improvements  in  that  lo- 
cality, all  her  other  land  might  be  made  less 
valuable.  This  was  the  situation  In  the  fall 
of  1901,  at  which  time  Mrs.  Schenley  sought 
to  Improve  the  "Point"  property,  and  to  that 
end,  desired  the  vacation  of  certain  streets 
and  alleys,  so  that  the  property  would  be 
eligible  for  the  kind  of  improvements  she 
contemplated.  Thereupon  petitions  were  pre- 
sented to  city  councils  to  pass  ordinances  va- 
cating two  streets  and  two  alleys  running 
through  the  property;  among  them  First 
street,  or  Fort  street  and  Point  alley.  These 
petitions  were  signed  by  Mrs.  Schenley,  by 
her  attorney  in  fact  John  W.  Herron;  also 
by  Frank  Nicola,  who  had  an  agreement 
with  Mrs.  Schenley  to  purchase  part  of  the 
land.  The  petitions,  on  their  face,  thus  rep- 
resented the  owners  of  every  foot  of  prop- 
erty abutting  on  the  streets  to  be  vacated; 
that  is,  assuming  that  Mrs.  Schenley,  under 
the  reservation  in  her  deed  to  plaintiff,  had 
authority  to  represent  It  in  such  proceedings. 
Ordinances  vacating  the  streets  were  duly 
passed  by  councils,  signed  and  approved  by 
the  city  recorder,  as  required  by  law.  The 
Daughters  of  the  Revolution  thereupon  pre- 
sented a  petition  to  tbe  court  of  common 
pleas,  praying  tbe  court  to  quash  the  ordi- 
nances vacating  Fort  street  and  Point  alley 
on  the  ground  that  John  W.  Herron  bad  no 
authority  from  Mrs.  Schenley  to  sign  for  her 
the  petitions  to  vacate,  and  that,  leaving  her 
out  as  an  owner  of  abutting  property,  the  pe- 
tition was  not  signed  by  a  majority  of  the 
property  owners  In  interest  and  number  abut- 
ting on  said  streets.  The  court  ordered  no- 
tice to  be  served  upon  all  of  defendants  to 
appear.  All  did  appear  by  counsel,  and  de- 
nied the  averment  of  fact  In  tbe  petition,  and 
further  denied  the  Jurisdiction  of  the  court* 
to  entertain  tbe  appeaL  The  court  on  hear- 
ing, found  as  a  fact  that  Mr.  Herron  had  no 
authority  from  Mrs.  Scbenley  to  sign  the  pe- 
tition, and  further  afSrmed  its  Jurisdiction  to 
entertain  the  appeal,  and  thereupon  entered 
this  decree:  "It  appearing  to  the  court  there- 
fore, that  the  ordinance  in  question  was  not 
petitioned  for  by  the  requisite  majority  In 
interest  and  number  of  the  owners  of  prop- 
erty abutting  on  the  line  of  tbe  proposed  Im- 
provements, the  ordinance  founded  thereon 
is  quashed." 

Leaving  out  of  view  for  the  present  the 
question  of  Jurisdiction,  it  is  palpable,  as 
concerns  substantial  merit  that  the  decree 
is  founded  on  the  baldest  technicality.  In 
the  deed  of  Mrs.  Schenley  to  the  Daughters 
of  the  Revolution  of  the  190  feet  and  the 
blockhouse,  after  expressing  tiie  nature  of 
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the  gift  as  one  for  patriotic  and  blstorical 
purposes,  and  her  desire  to  aid  and  assist 
the  Daughters  of  tbe  Revolution  in  carrying 
out  tbelr  patriotic  purpose,  she  expressly  stip- 
ulates as  follows:  "Subject  to  the  right  of 
the  party  of  the  first  part  [Mrs.  Schenley]  to 
represent  said  above-described  real  estate  in 
all  proceedings  looking  to  the  opening  of 
O'Hara  avenue,  the  purpose  of  the  party  of 
the  first  part  being  to  retain,  reserve,  and  not 
part  with  the  right  to  petition  the  city  of 
Pittsburg  In  behalf  of  said  real  estate  to 
open  U'Hara  avenue  and  to  vacate  said  Fort 
street  and  Point  alley,  and  she  hereby  re- 
serves the  said  right  to  herself,  her  heirs,  ex- 
ecutors, and  administrators,  without  llabllUy, 
however,  for  any  assessment  of  benefits  on 
said  xeal  estate  by  reason  of  said  opening  or 
vacation."  This  deed  is  made  part  of  the 
petition  to  quash,  and  therefore  part  of-  the 
record  in  the  court  below,  as  is  also  Mrs. 
Schenley's  power  of  attorney  to  Mr.  Herron, 
in  which  Is  this  clause:  "The  said  John  W. 
Herron  Is  also  hereby  authorized  and  empow- 
ered to  lay  out  lots  in  such  form  and  front- 
ing on  such  streets,  lanes,  and  alleys  or  areas 
as  in  his  judgment  may  be  advisable."  This 
la  the  only  written  authority  he  had  at  the 
time  he  joined  in  the  petition  to  vacate.  It 
was  evidently  a  right  to  establish  streets  and 
alleys  on  the  land.  Afterwards,  however, 
Mrs.  Schenley  expressly  and  formally  ratified 
his  authority  to  sign  the  petition.  We  think 
it  clear  that  under  the  reservation  in  the 
deed  the  appellee  had  no  standing  to  question 
the  authority  of  Mrs.  Schenley's  representa- 
tive. She  could  then  and  could  now  question 
it  if  she  chose.  The  city  legislature,  before 
acting,  might  have  demanded  an  exhibition 
of  the  authority,  but  the  Daughters  of  the 
Bevolution,  by  acceptance  of  the  deed  with 
the  reservation,  have  no  such  interest  as  au- 
thorizes them  to  represent  either  Mrs.  Schen- 
ley or  the  city  in  questioning  the  agent's  au- 
thority. The  court  below  decides  that  tbe 
power  of  attorney  to  Mr.  Herron  was  not  so 
explicit  as  to  cover  the  act  of  signing  the 
petition  to  vacate,  and,  although  she  swears 
In  her  deposition,  "He  had  full  autliority  from 
me  to  sign  in  my  name  the  petitions,"  yet  on 
its  own  interpretation  of  the  written  power 
narrows  it  so  as  to  exclude  any  such  author- 
ity, not  heeding  the  rule  that  in  case  of  even 
doubtful  and  ambiguous  writings  the  inter- 
pretation put  upon  them  by  the  parties  to 
them  will  be  adopted  by  the  courts.  The 
court  concedes  that,  subsequent  to  the  action 
of  councils  on  the  petition,  Mrs.  Schenley  ex- 
pressly ratified  her  agent's  act,  but  this  the 
judge  argues  was  too  late,  because  the  valid- 
ity of  a  public  ordinance  cannot  be  made  td 
depend  upon  the  subsequent  action  of  a  pri- 
vate person.  This  reasoning  confounds  her 
ratification  of  tbe  act  of  her  agent  in  repre- 
senting her  on  the  petition  with  a  ratification 
of  the  ordinance.  To  the  validity  of  this  last 
her  ratification  was  not  necessary.  It  was 
a  perfectly  valid  ordinance  without  her  con- 
Si  A— 24 


sent  She  only  ratified  the  act  of  her  agent, 
and  her  ratification  of  his  act  in  signing  the 
petition,  even  if  he  had  no  authority  when  he 
signed,  was  fully  equivalent  to  precedent  au- 
thority. "The  adoption  of  a  contract  made 
on  our  behalf  by  some  one  we  did  not  au- 
thorize is  a  ratification,  and  relates  back  to 
the  execution  of  the  contract"  Hare  on  Con- 
tracts, 272. 

If  the  unauthorized  act  involved  a  crime,  or 
was  a  transaction  opposed  to  public  policy. 
It  could  not  be  ratified  at  all.  In  discussing 
this  point,  on  which  the  decree  of  the  court 
below  is  solely  based,  we  do  not  overlook  the 
fact  that  this  appeal  Is,  In  substance,  a  writ 
of  certiorari,  and  that  on  review  we  cannot 
go  outside  the  record.  But  here,  as  part  of 
the  petition  and  record,  are  brought  up  the 
deed,  the  power  of  attorney,  and  the  aver- 
ment that  Mrs.  Schenley  did  not  sign  the 
'petition  to  councils,  which  petition  is  part  of 
the  record.  The  learned  judge.  In  substance, 
finds  as  a  fact  that.  Mrs.  Schenley  did  sign 
the  petition,  though  by  his  interpretation  of 
the  law  bis  conclusion  is  that  she  did  not 
His  decree  is  not  in  accordance  with  tbe 
facts  of  record,  but  in  the  teeth  of  them. 
We  would  not  go  outside  the  record  to  ascer- 
tain if  bis  finding  of  fact  be  correct.  We 
take  the  fact  as  he  finds  It,  and  say  his  con- 
clusion was  not  warranted  by  the  law.  And 
this  we  hare  jurisdiction  to  do  under  the 
law  as  announced  In  the  Diamond  Street 
Case,  196  Pa.  254,  46  Atl.  42S,  and  the  authori- 
ties there  cited. 

But  we  do  not  care  to  rest  the  decision  on 
this  ground  alone.  Appellant  raises  another 
question,  which  is  broader,  and  may  rule 
other  cases  which  will  naturally  arise  under 
the  act  of  May  16,  1891,  the  act  under  which 
tbe  petitions  were  framed,  and  on  which 
councils  acted.  As  we  said  in  the  Diamond 
Streef  Case,  where  the  statute  does  give  the 
right  of  appeal:  "The  Jurisdiction  of  the 
court  below  was  purely  statutory.  The  Leg- 
islature might  have  conferred  on  councils  the 
right  to  widen  the  street  without  being  first 
petitioned  to  do  so  by  a  majority  in  Interest 
and  number  of  property  owners.  It  might 
have  stopped  Just  there;  but  it  went  further, 
and  not  only  made  tbe  petition  a  condition 
precedent,  but  gave  a  right  of  appeal  to  the 
common  pleas  within  60  days  by  any  one 
interested.  The  statute,  however,  gave  no 
further  remedy  to  the  discontented  proi)crty 
owner."  It  Is  argued  by  appellants,  In  sup- 
port of  their  first  assignment  of  error,  that, 
while  the  act  authorizes  an  appeal  to  the 
courts  from  the  action  of  coimcils  in  enact- 
ing ordinances  for  opening,  widening,  and 
improving  streets.  It  is  silent  as  to  ordinances 
vacating  streets,  and  therefore  the  court  be- 
low was  without  jurisdiction  on  this  appeal, 
because  none  was  given  by  the  statute.  lu 
statutory  proceedings  it  has  been  ruled  in 
very  many  cases  that  there  can  be  no  ap- 
peals to  the  courts  from  the  action  of  munic- 
ipal legislatures,  except  such  as  are  allowed 
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by  statute.  Section  10  of  the  act  of  1891 
expressly  gives  the  right  of  appeal  to  abut- 
ting owners  from  ordinances  "opening,  widen- 
ing, straightening,  extending,  grading,  par- 
ing, macadamizing,  or  otherwise  improring 
any  street  or  alley."  Not  a  word  Is  said 
about  an  appeal  from  ordinances  vacating 
streets.  It  is  argued  by  appellee's  counsel 
that  the  words  "otherwise  Improving"  would 
embrace  the  vacating  of  a  street.  Tbey  do 
not  convey  tbat  meaning  to  our  minds,  and 
were  doubtless  inserted  to  meet  tbe  ever- 
growing new  methods  of  paving,  some  of 
those  then  well  known  being  enumerated. 
If  the  act  were  to  be  passed  to-day,  it  la 
probable  asphalting  would  have  been  named. 
The  word  "vacating"  could  as  easily  have 
been  inserted  as  tbe  words  "opening,  widen- 
ing," etc.,  altogether  eight  words;  but  It  was 
not.  "Vacating"  Is  not  suggestive  of  Im- 
provement, but  of  abandoning,  abolishing,  or 
destroying.  We  do  not  think  the  words  "oth- 
erwise improving"  within  any  reasonable  in- 
terpretation give  the  right  of  appeal  for  va- 
cating. The  act  contains  12  sections,  and  la 
very  comprehensive.  It  expressly  gives  the 
right  of  appeal  only  in  the  tenth  section,  and, 
as  we  think.  Intentionally  omits  giving  it 
there  from  ordinances  vacating  streets. 

The  Legislature  was  doubtless  aware  of 
tbe  law  as  It  then  stood  with  reference  to 
this  particular  exercise  of  municipal  power. 
The  right  of  appeal  on  assessment  of  dam- 
ages for  privat<^  property  taken  for  public 
use  by  municipal  and  other  corporations,  and 
the  right  to  a  trial  by  Jury  to  either  party 
according  to  the  course  of  the  common  law, 
are  guarantied  by  the  eighth  section  of  the 
sixteenth  article  of  tbe  Constitution.  But 
whether,  In  any  given  case,  private  property 
has  been  taken,  and  the  use  to  which  It  Is 
sought  to  appropriate  it  Is  a  public  one,  are 
necessarily  Judicial  questions  to  be'  deter- 
mined by  the  courts;  and  this  is  the  declared 
law  in  all  the  states  and  In  tbe  United  States 
courts.  The  facts  here  do  not,  as  we  have 
more  than  once  decided,  bring  the  case  un- 
der the  section  of  the  Constitution  referred 
to. 

In  Paul  ▼.  Carver,  24  Pa.  207,  64  Am. 
Dec.  649,  this  court  decided  that  the  Legis- 
lature had  the  power  to  vacate  a  public  street 
without  the  consent  of  the  abutting  owners; 
that  such  an  act  was  in  no  sense  of  the  word 
a  taking  of  private  property  for  public  use, 
but  was  nothing  more  than  a  surrender  of 
the  public  right  of  way  to  the  owners  of  the 
soil.  In  McGee's  Appeal,  114  Pa.  470,  8  Atl. 
237,  it  was  held  tbat  ;the  power  of  the  Legis- 
lature to  vacate  streets  and  to  Invest  munic- 
ipal corporations  with  the  same  power  was 
not  restricted  by  the  Constitution.  The  same 
was  held  In  Wetberlll  v.  Penna.  R.  R.  Co., 
195  Pa.  156^  45  AtL  668.  In  this  last  case 
Justice  Mitchell,  in  rendering  the  opinion  of 
the  court,  says:  "But  vacating  a  street  takes 
no  property  from  any  one.  It  merely  re- 
stores to  abutting  owners  their  portion  of  the 


land  freed  from  the  servitude  of  the  public 
way.  There  is  no  constitutional  right  to 
damages,  even  on  the  ground  of  injury,  un- 
der the  present  Constitution."  As  under  the 
law  thus  established  the  abutting  owner 
could  not  be  damaged  in  his  property  by  the 
vacation  of  a  street  or  highway,  he  bad  no 
tangible  interest  which  gave  him  a  right  of 
complaint.  A  sentimental  Interest  or  artistic 
taste  might  be  shocked  by  the  closing  up  of 
an  ancient  street  or  highway,  but  this  af- 
fected no  property  right  and  the  complainant 
was  not  given  the  rights  of  an  appellant 
The  Legislature,  by  the  act  of  1891,  adopted 
no  new  rule  when  it  did  not  confer  the  right 
of  appeal  for  vacation  of  a  street  on  the 
abutting  owner.  It  merely  accepted  the  law 
as  it  stood.  He  was  not  damaged,  and  there- 
fore had  nothing  to  appeal  from. 

We  think  the  court  had  no  jurlsdlctioD  to 
entertain  the  petition,  and,  even  if  It  h»6.  on 
the  record,  the  decree  was  erroneous.  There- 
fore the  decree  of  the  court  below  in  Nob. 
136  and  137,  October  term,  1902,  are  both 
reversed,  and  the  petitions  to  the  court  of 
common  pleas  to  quash  ordinances  vacating 
Fort  street  and  Point  Alley  are  both  dis- 
missed. 


DAUGHTERS  OF  AMERICAN  REVOLU- 
TION OF  ALLEGHENY  COUNTy  v. 
SCHENLEY  et  al. 
(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

POWER  OF  ATTORNBT— CONSTRUCTION— RATI- 
mCATION  OF  ACTS. 

1.  An  owner  of  unimproved  lands  situated  in  a 
city  authorized  her  attorney  in  fact  to  lay  out 
lots  in  such  form  and  fronting  on  such  streets, 
lanes,  alleys  or  areas  as  in  his  jndg;«ent  might 
be  advisable.  Beld,  that  such  attome; '  could  pe- 
tition the  common  conncU  to  vacate  stk.^etB,  and 
if  his  act  was  afterwards  formally  ratified  fay 
his  principal,  there  was  no  ground  to  attack  the 
validity  of  the  ordinance  passed  in  response  to 
such  petition. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  the  Daughters  of  the  Amorican 
Bevolution  of  Allegheny  County  against  Mary 
E.  Schenley  and  others.  From  a  decree  dis- 
missing the  appeal,  the  plalntlflF  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

John  Reed  Scott  J-  W.  White,  and  &  W. 
Chllds,  for  appellant  William  W.  Smith  and 
T.  D.  Camahan,  City  SoL,  for  appellees. 

DEAN,  J.  This  bill  was  filed,  praying  the 
court  to  quash  the  ordinances  in  Nos.  1S6 
and  137,  October  term,  1902,  which  the  same 
court  was  petitioned  to  quash  in  proceedings 
at  law.  The  appeals  in  those  cases  and  from 
this  decree  in  equity  were  all  argued  togeth- 
er before  us.  We  reversed  the  decree  of  tbe 
court  below  In  Nos.  136  and  137,  quashing 
tbe   ordinances   of    councUa    vacating    Fort 
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itreet  and  Point  alley  In  opinion  banded 
down  herewith.  64  AtL  366.  Anticipating 
sQch  poasible  or  probable  event,  the  Daugh- 
ters of  the  American  Revolution  filed  this 
bill,  BobstantlaUy  averring  the  same  facts  as 
in  the  petitions  to  quash,  and  praying  for 
the  same  decree.  The  answer  denied  the 
BTerments  of  the  bllL  The  court  below,  after 
hearing,  dismissed  the  bill  for  the  reason  that 
plaintiffs  bad  already  Invoked  the  statutory 
remedy,  and  therefore  could  have  no  relief  in 
equity.  This  decree  Is  directly  in  appellees' 
favor,  but  it  can  do  them  no  harm  except 
In  80  far  as  the  findings  of  fact  by  the 
learned  Judge  of  tbe  court  below  may  be  In- 
couslstent  with  It  In  the  ninth  finding  of 
fact  the  court  says:  "At  tbe  time  of  tbe  sign- 
ing and  presentation  of  tbe  petition  to  coon- 
dla  and  the  passage  of  the  ordinances,  Mary 
E.  Schenley  bad  no  knowledge  of  the  trans- 
action. Some  time  after  the  passage  of  tbe 
ordinances  she  first  heard  of  it,  and  was 
satisfied  wltb  what  John  W.  Herron  had 
done^  and  afterwards  ratified  his  act"  This 
finding  is  too  narrow.  It  does  not  bring  out 
the  scope  and  full  significance  of  the  fact 
Mrs.  Schenley  was  a  resident  of  London, 
England.  To  manage,  control,  and  super- 
Tlse  her  extensive  and  large  property  hold- 
ings In  Pittsburg,  from  the  very  nature  of 
the  case,  she  could  not  minutely  know  all  tbe 
specific  acts  necessary  to  or  incident  to  the 
proper  management  of  her  estate.  By  her 
letter  of  attorney  of  July  23,  1900,  she  con- 
ferred on  him  very  large  powers  over  her 
property.  It  does  not  specifically  authorize 
him  to  sign  for  her  petitions  to  councils  for 
vacation  of  streets  and  alleys  on  which  her 
land  abutted,  but  sncb  power  is  plainly  im- 
plied In  tbe  fifth  clause  of  the  letter,  thus: 
TTbe  said  John  W.  Herron  Is  also  hereby  au- 
tborlsed  and  empowered  to  lay  out  lots  in  such 
form  and  fronting  on  such  streets,  lanes,  and 
aileya  or  areas  as,  in  bis  judgment  may  be 
advisable."  She  owned  many  large  plots  of 
land,  unimproved,  and  which,  when  streets 
and  alleys  were  opened,  would  cut  up  Into 
many  city  lots  suitable  for  occupation  and 
building.  This  both  the  principal  and  attor- 
ney knew.  She  desired  to  utilize  and  realize 
on  this  property.  It  was  practically  useless 
without  streets  and  alleys;  so  she  gave  her 
attorney  full  power  to  lay  out  lots  in  such 
form  and  fronting  on  such  streets,  lanes,  and 
alleys  as  In  his  judgment  might  be  advisable. 
Take  the  plot  before  us,  9Vi  acres,  the  whole 
of  which  was  bera^  and  over  which  she  had 
foil  contioL  What  tbe  buying  or  leasing 
public  would  demand  in  means  of  access  to 
the  lots  carved  out  of  this  large  tract  of  land 
waa  wholly  problematical  when  tbe  power 
was  executed.  It  might  iealn  tbe  iota  to 
oooform  to  older  streets  extended  through 
this  tract  in  accordance  with  general  plans, 
and  tbe  vacation  of  streets  and  alleys  al- 
ready laid  out  Tbe  demands,  and  even 
vUms,  of  the  public,  would  appreciate  or  de- 
preciate the  Talne  of  lota.     So  far  as  her 


property  was  concerned,  her  agent  could  lay 
out  a  street  or  alley  on  any  part  of  it,  bat 
she  did  not  ccxitemplate  an  Indepsidott  set- 
tlement on  her  land,  or  tbe  establishment  of 
a  village  within  the  dty.  She  knew  In  the 
general  management  of  this  property  it  must 
be  made  to  conform  to  tbe  general  plan  and 
Improvement  of  the  city.  In  the  process  of 
creating  streets,  others  must  be  vacated 
which  did  not  ao  conform  and  which  became 
useless.  Tbe  agent  could  exercise  no  judg- 
ment if.  In  laying  out  and  fronting  lots,  he 
was  tied  down  to  streets  already  planned. 
It  seems  to  as  clear  the  power  to  Join  In 
asking  for  vacation  of  streets  and  alleys 
which,  in  his  judgment  would  be  of  advan- 
tage to  the  property  of  his  principal,  waa 
plainly  implied  In  tbe  power.  Besides,  both 
tbe  principal  and  agent  so  interpreted  the 
written  authority,  and  the  principal  after- 
wards formally  ratified  bis  act  which  to 
equivalent  to  precedent  authority. 

Nor  do  we  think  the  court's  tenth  and 
twelfth  findings  of  fact  are  correct  The 
tenth  Is  as  follows:  "By  the  vacation  of  Fort 
street  and  Point  alley  all  access  to  tbe  block- 
bouse  property  is  entirely  destroyed,  except 
through  the  dwellhig  bouse  on  Penn  avenue." 
How.  access  to  the  blockhouse  property  is 
destroyed  when  tbe  very  deed  conveys  to  tbe 
Daughters  of  the  Revolution  an  entrance 
way  from  Penn  avenue  20  feet  wide  to  the 
blockhouse,  we  do  not  see.  True,  at  present 
this  entrance  is  obstructed  by  an  old  build- 
ing, the  property  of  Mrs.  Schenley;  but  If 
she  does  not  tear  this  down,  they  can,  for 
it  Is  on  their  land. 

As  to  the  twelfth  flndtaig— that  the  block- 
house vrill  be  Irreparably  damaged— that  to  a 
mere  inference,  not  warranted  by  the  facts. 
There  will  no  longer  be  a  street  at  the  one 
side  of  the  100  by  90  feet  plot,  but  there  will 
be  a  clear  20-foot  space  all  around  it,  with 
a  20-foot  entrance  from  one  of  the  principal 
streets  of  the  city.  The  outside  view  of  the 
blockhouse  will  be  unobstructed.  The  re- 
placement of  the  old  and  tumbledown  build- 
ings on  Mrs.  Schenley's  land  by  new.  Im- 
proved, and  more  sightly  structures  will  but 
add  to  Its  conspicuousness  as  a  relic  of  time 
long  past 

Therefore,  while  we  concur  in  the  decree 
of  the  court  below,  we  do  so  for  different  rea- 
sons than  those  given  by  the  learned  judge 
who  made  It  As  tbe  facts  found  by  him  are 
wholly  contradictory  of  those  developed  by 
the  record  in  Nos.  136  and  137,  October  term, 
1902,  on  which  last  we  based  our  decree  in 
those  cases,  it  to  proper  we  should  give  our 
reasons  for  affirming  the  decree  In  this  case. 
Plaintiffs  have  no  equity  on  which  to  base  a 
decree  In  their  favor.  We  have  considered 
wltb  care  tbe  able  argument  of  the  counsel 
for  appellant  tending  to  demonstrate  that 
equity  has  jurisdiction,  according  to  the  old 
definition  that  equity  Is  the  correction  of  that 
whereof  the  law,  by  reason  of  its  universal- 
ity, to  deficient    We  neither  affirm  nor  deny 
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tal8  conclusion.  Tbe  lllustratlonB,  boweycr, 
pnt  in  bis  argument  are  not  necessarily  con- 
clusive of  Its  soundness.  Says  appellant's 
counsel:  "If  a  property  owner  bave  no  re- 
course to  the  courts  for  the  purpose  of  at- 
tacking an  ordinance  passed  upon  a  petition 
purporting  to  be  signed  by  a  majority  in 
number  and  interest  of  abutting  owners,  then 
tbe  careful  provision  in  the  act  of  1895  [P.  L. 
lOG]  as  to  a  three-fourths  majority  Is  abso- 
lutely nugatory.  Under  such  condition  any 
street  in  tbe  city  of  Pittsburg  could  be  va- 
cated by  a  simple  majority  vote  of  councils 
upon  a  petition  signed  by  any  two  Individ- 
uals, provided  they  averred  they  were  the 
majority  of  owners  in  number  and  interest 
of  the  abutting  property.  There  might  be  a 
thousand  other  owners  of  property  abutting 
on  that  street,  and  Is  it  possible  they  would 
be  utterly  helpless  and  unable  to  take  any 
legal  steps  to  strike  down  an  ordinance  pass- 
ed on  such  a  petition?  Must  these  property 
owners  stand  calmly  by,  and  see  their  rights 
swept  away  from  tbem  by  the  passage  of  an 
ordinance  under  an  act  of  assembly,  but  In 
plain  violation  of  Its  purpose  and  spirit,  and, 
being  without  statutory  relief,  bave  no  relief 
In  equity?"  It  is  easy  to  put  extreme  and 
remotely  possible  cases  as  lilustrations  of 
what  might  result  If  those  intrusted  with 
power  under  our  government  abuse  It.  As  is 
said  by  Chief  Justice  Black  In  Sharpless  v. 
Mayor,  etc.,  of  Phlla.,  21  Pa.  147,  59  Am. 
Dec.  759:  "Th6  great  powers  given  to  the 
Legislature  are  liable  to  be  abused.  But  this 
is  inseparable  from  the  nature  of  human  In- 
stitutions. The  wisdom  of  man  has  never 
conceived  of  a  government  with  power  to  an- 
swer its  legitimate  ends  and  at  tbe  same  time 
incapable  of  mischief."  Tbe  power  to  coun- 
cils to  vacate  streets  and  alleys  without  ap- 
peal from  their  action  may  be  abused,  but 
they  are  the  power  next  to  the  people,  and 
are  directly  answerable  to  them  for  any 
abuse  of  power,  and  under  our  form  of  gov- 
ernment there  is  no  other  cure  for  such 
abuse.  It  may  be  that  our  republican  form 
of  government  is  not  the  best  that  could  be 
devised:  but  the  people  think  It  is,  and  ap- 
pellants win  have  to  rest  content  with  it 
The  decree  is  affirmed. 


WOOD  V.  PAGE  et  al. 
(Supreme  Court  of  Rhode  Island.     Jan.   26, 
1903.) 
TENANT  BY  SUFFERANCE— LEASE  FOR  A  TEAR 
—HOLDING  OVER. 
1.  Gen.   Laws,   c.  269,   §  6,  enacts  that  the 
time  agreed  on  in  a  definite  letting  shall  be  the 
termination  thereof  for  ail  purposes.     A  land- 
lord leased  premises  for  one  year,  and  died  dur- 
ing the  year,   and  the  tenant   held  over  after 
the  expiration  of   tlie  year.     Beld,  that  after 
the  expiration   of  the  year  the  defendant  be- 
came a  tenant  at  sufferance,  and  was  not  a 
tenant  from  year  to  year. 

Action  by  Alberto  E.  Wood,  as  executor  of 
Blcbard    M.    Grayson,    against    William    R. 


Page  and  others.     Judgment   for   plalntUT. 
Defendants'  petition  for  new  trial  denied. 

Argued  before  STINESS,  C.  J.,  and  DOUG- 
LAS and  DUBOIS,  JJ. 

C.  E.  Salisbury  and  J.  C.  Collins,  Jr.,  for 
plaintiff.  F.  P.  Owen  and  Page,  Page  & 
Gushing,  for  defendants. 

DUBOIS,  J.  At  the  trial  of  the  case  be- 
fore Mr.  Justice  TILLINGHAST  and  a  Jury, 
It  appeared  that  Richard  M.  Grayson  made  a 
parol  lease  of  the  premises  described  in  the 
declaration  to  the  defendant  Page,  for  one 
year  from  the  1st  day  of  November,  1900, 
and  died  testate  on  the  1st  day  of  March  fol- 
lowing; that  bis  will  was  duly  proved  on  tbe 
13tb  day  of  April  of  the  same  year,  and  let- 
ters testamentary  were  issued  to  the  plaintiff, 
the  executor  named  therein;  that  William  R. 
Page  occupied  the  premises  imder  the  lease 
until  November  1,  1901,  and  continued  in  oc- 
cupation after  the  service  of  the  writ,  April 
11,  1902,  although  served  with  a  notice  on 
the  1st  day  of  said  April  to  quit  and  deliver 
up  possession  of  the  premises  to  the  plaintiff 
on  the  5th  day  of  that  month,  he  claiming  to 
be  a  tenant  from  year  to  year  by  virtue  of 
such  occupation,  and  entitled  to  a  quarter's 
notice  ending  November  1,  1902.  The  pre- 
siding Justice  directed  tbe  Jury  to  return  a 
verdict  for  the  plaintiff,  upon  the  ground  that 
when  the  year  expired  tbe  term  expired,  and 
after  that  the  defendant  Page  became  simply 
a  tenant  at  sufferance.  The  petition  for  a 
new  trial  is  based  upon  this  ruling,  which  is 
claimed  to  be  erroneous. 

It  has  been  held  that  the  nature  of  an  es- 
tate from  year  to  year  is  a  lease  for  a  year 
certain,  with  a  growing  interest  during  every 
year  thereafter,  springing  out  of  the  original 
contract  and  parcel  of  it;  consequently,  the 
moment  any  new  year  begins,  the  tenant  has 
a  right  to  hold  to  tbe  end  of  that  year,  but 
it  is  not  to  be  considered  as  a  continuous  ten- 
ancy, but  as  recommencing  every  year. 
Gandy  v.  Jubber,  5  B.  &  S.  78;  Oxley  ». 
James,  13  Mees.  &  W.  214;  Cattley  t.  Ar- 
nold, 1  Johns.  &  H.  651.  Under  Gen.  Laws, 
c.  260,  !  6,  "the  time  agreed  upon  in  a  defi- 
nite letting  shall  be  tbe  termination  tbereof 
for  all  purposes;  and  if  there  be  no  time  of 
termination  agreed  upon,  it  shall  be  deemed 
a  letting  from  year  to  year." 

However  the  case  might  have  been  bad 
Mr.  Grayson  lived  beyond  November  1,  1901, 
and  had  permitted  the  defendant  to  continue 
in  occupation  beyond  that  time,  such  is  not 
the  case;  and  we  do  not  believe  it  will  serve 
any  useful  purpose  to  Incumber  the  estates 
of  persons  deceased  with  tenancies  created 
by  implication  after  death  of  the  lessors,  and 
not  arising  cut  of  the  acts  or  nonaction  of  the 
decedents  themselves.  As  in  the  case  at  bar 
the  agreement  as  to  time  was  defi.nlte,  the 
letting  terminated  at  that  time,  and  the  de- 
fendant became  tenant  at  sufferance  there- 
after, subject  to  be  divested  of  the  same  by 
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notice  to  quit,  wblch  was  duly  served  upon 
him  as  hereinbefore  set  torth.  Hence  the 
mling  of  Mr.  Justice  TILLINGHA8T  was 
correct,  and  must  be  sustained. 

Petition  for  new  trial  denied,  and  case  re- 
manded to  the  Common  Fleas  Dlrlslon  for 
farther  proceedings. 


McLEAN  T.  BRYBB  et  aL 

(Supreme  Court  of  Bhode  Island.    Jan.  28, 
1903.) 

OVBROUB  NOTBS— INTBRB8T— ESTOPPBU 

1.  A  note  payable  on  demand,  transferred  IS 
months  after  date,  cannot  be  considered  over- 
due when  transferred,  so  as  to  be  subject  to  equi- 
ties in  favor  of  a  maker,  interest  having  been 
paid  monthly  to  and  after  the  transfer. 

2.  The  maker  of  a  pote,  who  monthly  paid 
5  per  cent,  thereon,  and  who  knew  when  he 
paid  it  that  it  was  received  and  applied  as  in 
twest,  without  protest  on  his  part,  is  estopped 
to  claim  the  payments  were  on  the  prindpal. 

Assumpsit  by  James  H.  McLean  against 
RtafTord  W.  Bryer  and  others.  Plaintiff  peti- 
tions for  a  new  trial.    Granted. 

Argued  before  STINBSS,  C.  J.,  and  TIL- 
UKGHA8T  and  BOOEBS,  JJ. 

Huddy  &  Easton,  for  plaintiff.  George  T. 
Brown,  for  defendants. 

STINSSS,  C.  J.  The  plaintiff  sues  as 
bolder  of  two  notes— one  for  the  sum  of  |200, 
payable  on  demand  to  Thomas  B.  Cory,  dated 
May  1,  1899;  the  second  for  the  sum  of  $400, 
payable  to  said  Cory  on  demand,  with  In- 
terest, dated  July  24, 1899.  These  notes  were 
transferred  for  valae,  by  Indorsement,  to  the 
plaintiff,  18  and  16  months,  respectively, 
after  their  Issue,  and  on  each  the  defendant 
Mrs.  Bryer,  wife  of  the  maker,  signed  her 
name  on  the  back  before  delivery  of  the 
notes  to  the  payee.  The  defense  was  that, 
as  the  notes  were  taken  by  the  plahitiff  so 
long  after  their  Issue,  he  took  them  as  notes 
overdue,  and  subject  to  equities  between  the 
parties,  the  special  equity  relied  on  being 
payments  made  as  principal  which  had  been 
credited  as  interest,  amounting  In  all  to 
enough  to  pay  the  notes  with  Interest  at  the 
legal  rate.  Upon  this  defense  the  question 
tvas  whether  there  was  an  agreement  on  the 
part  of  Mr.  Bryer  to  pay  interest  on  said 
Dotes  at  the  rate  of  S  per  cent  per  month. 

As  to  the  first  note,  for  |200,  the  defendant 
Mrs.  Bryer  was  a  Joint  maker,  the  note  hav- 
ing been  given  prior  to  the  negotiable  Instru- 
ments act  (Pnb.  Laws  1899,  c.  674),  which 
went  Into  effect  July  1,  1899.  Carpenter  v. 
.McLaughlin,  12  B.  L  270,  34  Am.  Rep.  638; 
Perkins  v.  Carstow,  6  B.  I.  505.  The  note 
was  taken  by  the  plaintiff  18  months  after 
Its  date.  This  fact,  standing  alone,  would 
liare  made  the  note  overdue  In  this  state. 
GnckUn  y.  Newbold,  23  R.  I.  553,  51  Ati. 
210,  and  cases  cited.     But,  nnlike  previous 
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cases,  this  note  was  kept  alive  by  continuous 
payments  of  monthly  interest  to  the  original 
payee  and  to  this  plaintiff  after  he  took  the 
note.  Mrs.  Bryer  testified  that  she  signed 
the  note  for  her  husband's  accommodation, 
who  has  died  since  the  trial,  leaving  her  the 
sole  defendant;  that  she  expected  to  pay  the 
principal  as  she  could;  that  she  left  the  pay- 
ment of  Interest  to  her  husband,  and  that  any 
arrangement  he  made  about  the  Interest  was 
satisfactory  to  her.  Under  these  circum- 
stances, the  note  cannot  be  considered  as 
overdue  at  the  time  of  transfer.  In  Bacon 
y.  Harris,  15  R.  I.  590,  10  Atl.  647,  the  de- 
fendant was  an  accommodation  maker  of  a 
note,  which  bore  indorsements  of  Interest 
paid  to  a  time  beyond  the  sale  of  the  note  to 
the  plaintiff.  The  court  held  that  the  ques- 
tion should  have  been  left  to  the  Jury  whether 
Mrs.  Harris,  the  defendant,  knew  of,  assented 
to,  or  ratified  such  payments  of  Interest, 
thereby  Implying  that,  if  she  did,  the  note 
could  be  regarded  as  overdue.  Upon  the  first 
note  the  verdict  for  the  defendant  was 
wrong,  and  contrary  to  the  substantial  in- 
structions of  the  court. 

As  to  the  note  of  f400,  dated  July'  24,  1899, 
the  defendant  stands  In  a  different  relation. 
Upon  this  note  she  was  an  Indorser.  Pub. 
Laws  1S99,  c.  674,  SS  71,  72.  As  Indorser  she 
was  entltied  to  notice  of  dishonor.  It  appears 
from  the  testimony  that  notice  was  duly 
given  to  the  defendant.  It  farther  appears 
that  the  note  was  secured  by  a  mortgage  on 
personal  property.  It  was  agreed  that  Mr. 
Bryer,  the  maker  of  the  note,  was  to  pay 
5  per  cent,  a  month  to  Cory,  and  the  only 
question  In  dispute  was  whether  this  was 
payable  as  Interest  or  as  principal.  Mr. 
Bryer  testified  that  he  was  to  pay  5  per  cent 
a  month  as  principal;  that  no  interest  was 
agreed  upon,  but  that  he  intended,  after  the 
principal  was  paid,  to  use  the  payee  liberally 
as  to  Interest  He  also  testified  that  be  knew 
that  the  payee  understood  that  he  was  re- 
ceiving the  5  per  cent.  x>er  month  as  Interest; 
that  they  had  conversations  about  it  when 
Mr.  Bryer  was  behind  In  his  payments,  but 
that  he  said  nothing,  because  he  "did  not 
want  a  rupture";  and  that  Cory  gave  him 
receipts  for  the  payments  as  Interest  The 
defendant's  contention  shows  clearly  that  the 
notes  were  to  run  more  than  20  months,  un- 
less he  should  pay  them  sooner,  and  hence 
that  they  could  not  be  regarded  as  overdue 
when  the  plaintiff  bought  them,  even  if  we 
disregard  the  fact  that  they  were  kept  alive 
by  the  payment  of  interest— a  fact  not  disput- 
ed, and  as  to  which  no  contrary  claim  was 
made  to  the  plaintiff  when  Mr.  Bryer  paid 
his  money  after  the  transfer  and  the  plain- 
tiff gave  him  receipts  for  Interest  It  also 
shows  that  the  maker  of  the  notes  knew 
that  when  he  paid  his  money  it  was  received 
and  applied  as  Interest,  without  protest  on  his 
part.  He  is  therefore  estopped  from  setting 
up  afterwards  that  the  payments  were  made 
on  the  principal.    Draper  v.  Horton,  22  B.  I. 

Digitized  by  CjOOQIC 


37d 


B4  ATLANTIC  RBPOBTBB. 


(K.L 


G»2,  48  AtL  MIS:  Pettis  T.  Bay.  12  B.  I.  844. 

It  cannot  be  aasumed  that  the  holder  of  the 
note  would  have  allowed  it  to  run  so  long 
If  he  had  known  that  the  rate  of  Interest 
was  disputed.  Mr.  Bryer  evidently  bad  doUbt 
about  this  when  be  gave  his  reason  for  not 
disputing  the  Interest  that  he  "didn't  want  a 
rupture,"  and  was  fearful  that  Ciory  might 
foreclose  the  chattel  mortgage.  "A  person  Is 
estopped  to  set  up  the  truth  in  contradiction 
to  his  conduct,  so  as  to  make  the  truth  an  in- 
strument of  fraud."  East  Greenwich  Inst  ▼. 
Kenyon,  20  R.  I.  110,  87  Atl.  682.  Moreover, 
Mr.  Bryer's  claim  that  a  man  whose  business 
was  letting  money  at  liigb  rates  of  interest, 
even  though  he  was  a  friend,  would  loan 
money  for  whatever  the  debtor  might  see 
flt  to  pay  him,  under  an  agreement  tluit 
might  run  20  months,  is  too  contrary  to  com- 
mon business  transactions,  and  too  Incon- 
sistent with  the  conduct  of  the  parties  in  this 
case,  to  be  credible.  Upon  the  second  note, 
also,  the  verdict  for  the  defendant  was  dear- 
ly against  the  evidence. 
New  trial  granted. 


OOLBMAN  T.  McKBB. 

(Supreme  Court  of  Rhode  Island.     Jan.  26, 
1903.) 

TRUST— UORTOAQE    SALB— PURCHASK    FOR 
MORTQAOOR— PLBADINQ. 

1.  Though  a  mortgagor  may  redeem  at  or  be- 
fore the  time  of  sale  under  the  mortgage,  she 
may,  instead,  make  arrangements  with  one  to 
purchase  tor  her  at  the  sale,  so  that  he,  hav- 
mg  so  purchased,  becomes  her  trustee. 

2.  A  mortgagor  may  purchase  at  the  mort- 
gage sale,  though  the  mortgagee  is  a  trustee 
for  him. 

3.  A  bill  by  a  mortgagor,  to  charge  the  pnr- 
chaser  at  the  mortgage  sale  as  trustee  for  her, 
need  not  in  terms  allege  that  respoudeot  was 
complainant's  agent  in  the  purchase,  but  it  is 
enough  to  state  that  she  arrauged  with  his 
mother  to  get  him  to  bid  it  oft  in  his  name  for 
her,  and  that  his  mother  informed  persons  at 

'  the  sale  that  he  was  bidding  for  complainant, 
in  consequence  of  which  they  ceased  bidding, 
and  he  got  the  property  for  less  than  the  mort- 
gage and  its  value,  and  that  he  knew  of  the 
doing  and  representations  of  his  mother  in  the 
matter. 

Bill  In  eqnity  by  Elizabeth  Ooleman  against 
William  H.  McKee.    Respondent  demurs  to 
the  bill.    Cemnrrer  overruled. 
'■    Argued  before  STINBSS,  C.  J.,  and  TIL- 
LINGHAST  and  BOUBRS,  JJ. 

C.  J.  Famswortb  and  J.  F.  Murphy,  for 
complainant  Thomas  Riley,  Jr.,  and  Hugh 
J.  Carroll,  for  respondent 

TILLINGHAST,  J.  The  first  ground  of 
demurrer  to  this  bill  is  untenable.  It  is  quite 
Immaterial  whether  the  complainant  could 
Itave  redeemed  the  mortgaged  premises  at  or 
before  the  time  of  the  sale  thereof  under  the 
mortgage  by  paying  the  note  secured  thereby 
and  the  expenses  Incurred  in  connection  with 
the  foreclosure  proceedings.    It  was  wholly 


optional  wltb  lier  aa  to  whether  she  would 
thus  prevent  a  sale  under  the  mortgage,  and 
the  mere  fact  that  she  did  not  see  flt  to  do  so 
in  no  way  prejudiced  her  rights  as  against 
the  respondent,  whom  she  seeks  to  charge  as 
trustee  for  her  In  the  purchase  of  the  estate 
in  question  at  the  mortgagee's  sale  thereof. 
It  is  true  the  complainant  might  have  pre- 
vented the  sale  \mder  the  mortgage  in  the 
manner  suggested  by  the  demurrer;  but.  In- 
stead of  doing  so,  she  saw  fit  to  lely  upon 
the  respondent  to  purchase  said  estate  for 
her  at  the  foreclosure  sale,  which  she  had 
the  undoubted  right  to  do.  And  we  fall  to 
see  that  it  lies  in  his  mouth  to  question  her 
conduct  in  this  regard. 

As  to  the  second  ground  of  demurrer,  we 
are  of  tbe  opinion  that  it  is  also  untenable. 
The  law  Is  well  settled  that  a  mortgagor 
may  bid  for  and  purchase  the  mortgaged 
property  at  the  mortgagee's  sale  thereof,  the 
same  as  any  other  person.  Jones  on  Mort- 
gages (4th  Ed.)  vol.  2,  i  1887;  Plngree  on 
Mortgages,  vol.  2,  |  1391.  Indeed,  under  our 
statute  (Gen.  Laws  B.  L  c.  207,  |  16),  a 
mortgagee,  by  giving  notice  of  his  Intention 
BO  to  do,  may  bid  for  and  purchase  the  mort- 
gaged property  in  the  same  manner  as  any 
other  person  may  do,  and  this  even  though 
the  mortgagee  is  in  law  a  trustee  for  the 
mortgagor.  And,  having  thus  purchased,  he 
may  by  deed  convey  the  purchased  property 
directly  to  himself.  Woonsocket  Institution 
for  Savings  v.  Worsted  Co.,  13  R.  I.  255. 
In  case  the  mortgagee  does  avail  himself  of 
his  right  to  purchase,  however,  he  will,  of 
course,  be  held  to  the  strictest  good  faith  and 
the  utmost  diligence  In  the  exercise  of  this 
right  for  the  protection  of  the  rights  of  the 
mortgagor,  and  his  failure  in  either  particu- 
lar will  give  occasion  to  allow  the  mortgagor 
to  redeem.  Montague  v.  Dawes,  14  Allen. 
360;  Jones  on  Mortgages,  supra,  {  1883. 

The  third  ground  of  demurrer  is  also  un- 
tenable. It  is  not  necessary  for  the  com- 
plainant to  allege  in  terms  In  her  bill  that 
the  respondent  was  her  agent  In  the  purchase 
of  said  estate.  AU  that  is  required  in  order 
to  state  a  case  against  him  is  that  it  be 
clearly  made  to  appear  that  he  was  author- 
ized to  act,  and  did  act,  for  and  In  behalf 
of  the  con^lalnant  in  making  the  purchase 
in  question.  And  we  think  this  sufficiently 
appears  by  the  fifth  clause  of  tbe  bill,  which 
sets  out  in  substance  that  tbe  complainant 
attended  the  auction  sale  and  was  anxious 
to  purchase  the  mortgaged  estate,  or  have 
the  same  purchased  for  her— which  was  the 
same  thing— and  that  an  arrangement  or 
understanding  was  entered  into  between  the 
complainant  and  one  Mary  Ann  McKee,  the 
mother  of  the  respondent,  whereby  she  was 
either  to  bid  off  said  property  for  the  com- 
plainant or  get  her  son,  the  respondent,  to 
bid  it  off  In  his  name  for  and  in  behalf  of 
the  complainant,  and  to  advance  whatever 
sum  was  necessary  to  secure  the  same  at  tbe 
auction  sale. 
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It  la  fnrtbor  allied  tbat,  in  pursuance  of 
this  underatandlng,  said  Mary  Ann  McKee  In- 
formed sundry  persons  there  present  that 
the  respondent  was  bidding  on  said  estate 
for  this  complainant,  and  tbat  some  of  the 
I)eraons  so  Informed  ceased  to  bid  against 
the  Interest  of  the  complainant  on  account 
thereof,  and  that  the  estate  was  finally 
Btmck  off  to  the  respondent  for  the  sum  of 
¥1,77B,  the  same  being  less  tlian  the  amount 
due  on  said  mortgage. 

The  bill  further  alleges,  in  the  sixth  para- 
graph thereof,  that  the  amount  paid  by  the 
respondent  for  said  estate  was  less  than  the 
actual  value  thereof,  and  that  a  larger  sum 
would  have  been  obtained  for  the  same  had 
It  not  been  for  the  representations  made  by 
said  Mary  Ann  McKee  that  the  respondent 
waa  purchasing  said  estate  for  the  complain- 
ant. The  complainant  also  alleges  that  the 
respondent  well  knew  the  doings  and  repre- 
sentattons  of  said  Mary  Ann  McKee  in  the 
premises,  and  that  he  is  now  contriving  to 
keep  the  complainant  out  of  said  property, 
and  deprive  her  thereof,  and  is  also  endeav- 
oring to  take  advantage  of  her  on  account 
of  tl^e  low  figure  for  which  the  estate  was 
sold. 

In  view  of  these  allegations,  we  think  It 
appears  that  the  respondent  has  been  enabled 
to  get  the  land  in  question  by  virtue  of  the 
understanding  aforesaid,  which  amounted  to 
a  pcomlse  on  his  part  to  purchase  it  for  the 
complainant,  and  tbat  the  latter  has  parted 
with  an  Interest  in  the  land  upon  the  faith 
of  such  promise.  And,  this  being  so,  the  re- 
spondent was  trustee  for  the  complainant  in 
the  transaction,  and  the  complainant  is  there- 
fore entitled,  in  the  absence  of  any  denial  of 
said  allegations,  to  the  relief  prayed  for. 

Aa  the  case  falls  within  the  principles  adopt- 
ed by  this  court  in  Jenckes  v.  Cook,  9  R.  I. 
520.  Abom  V.  Padelford,  17  R.  I.  143,  20  AtL 
297.  and  Place  v.  Briggs,  20  .R.  L  640,  40 
Atl.  419,  there  Is  no  occasion  for  any  further 
consideration  thereof. 

The  demorrw  is  overruled. 


RUSSHLL    T.    RIVERSIDB   WORSTED 
MILLS. 

(Supreme  Court  of  Rhode  Island.    Jan.  23, 
1903.) 

ICASTBR— INJimiES  TO  SERVANT— DANGEROUS 
MACHINERY  —  KNOWLEDQB  OF  SERVANT  — 
PLEADING  —  ALLEGATION  OF  DUE  CARE — 
NIULIOBNCB  OF  MASTER. 

1.  A  servant  who  was  engaged  In  operating 
a  dangerous  machine,  with  which  sne  was 
familiw,  and  which  was  not  defective,  cannot 
recover  for  an  injury  received  by  having  her 
hand  caught  in  the  wheels  of  such  machine 
when  suddenly  ordered  by  a  section  hand,  in 
tlueatening  language,  to  wipe  up  the  floor  near 
the  machine. 

2.  The  defect  in  a  declaration  in  an  action 
for  iuiuries  to  a  servant,  in  failin«;  to  allege 
-any  cux^umstancea  whereby  plaintiS  was  pre- 
vented from  observing  the  danger  to  which  she 
-was  exposed  in  doutg  certain  work,  is  not  sup- 


plied by  a  general  averment  that  she  was  in  the 
exercise  of  due  care  when  the  accident  occur- 
red. 

3.  A  declaration  in  an  action  for  injuries  to 
a  servant  which  does  not  allege  any  breach  of 
duty  in  the  master  in  falling  to  provide  her  a 
safe  place  to  work,  or  reasonably  safe  appli- 
ances to  do  the  work,  or  show  any  occasion  for 
warning  her  as  to  the  dangers  of  the  work 
which  she  was  ordwed  to  do,  since  she  was 
perfectly  familiar  witli  the  machinery  by  which 
she  was  injured,  fails  to  show  any  negligence 
on  the  part  of  defendant. 

Trespass  oa  the  case  by  Agnes  Russell 
against  the  Riverside  Worsted  Mills.  Heard 
on  demurrer  to  the  fourth  count  of  the  dec- 
laration.   Demurrer  sustained. 

Argued  before  STINESS,  C.  3.,  and  TIL- 
LIN6HAST  and  ROGERS,  JJ. 

Clarence  A.  Aldrlch  and  B.  W.  Qrlm,  for 
plaintiff.    Walter  B.  Vincent,  for  defendant. 

TILLIN6HAST,  J.  The  fourtli  count  In 
the  plaintlfrs  declaration  sets  out  that  the 
defendant  was  operating  a  certain  swift- 
running  and  dangerous  machine  In  its  mill, 
where  the  plaintiff  was  employed,  to  wit,  a 
spooler,  with  certain  cogwheels  and  gears 
attached  thereto;  that  the  plaintiff  was  under 
the  direction  and  control  of  the  defendant  in 
tending  said  maclilne,  and  was  subject  to  the 
orders  of  the  section  hand;  that  while  she 
was  so  employed,  certain  water  was  acci- 
dentally overturned  upon  the  fioor  under  and 
near  said  machine,  and  that  the  plaintiff  was 
then  and  there  called  from  her  regular  em- 
ployment by  said  section  hand,  to  whose 
orders  and  dliections  she  was  subject,  and 
directed  to  wipe  up  said  water  from  the 
floor;  that,  being  suddenly  and  unexpectedly 
called  upon  and  directed  to  wipe  up  said 
water,  in  loud  and  threatening  language  and 
signs,  she  bad  no  opportunity  to  examine  and 
estimate  the  danger  to  wblcl^  she  would  be 
subjected  in  oI)eying  said  direction  of  the 
section  hand,  and  that  neither  he,  nor  any 
other  person,  warned  her  of  the  danger  to 
which  she  would  be  ocposed  In  obeying  said 
order;  that  she  proceeded  to  comply  with 
said  order,  and,  while  in  the  exercise  of  due 
care  in  attempting  to  wipe  up  said  water 
under  and  near  said  machine,  her  left  band 
was  suddenly  caught  and  entangled  therein, 
and  so  badly  crushed  that  it  had  to  be  am- 
putated. To  this  count  the  defendant  has 
demurred  on  the  ground  that,  so  far  as  ap- 
pears therein,  the  defendant  was  not  negli- 
gent In  the  premises.  We  think  the  demur- 
rer must  be  sustained. 

The  plaintiff  does  not  allege  that  the  ma- 
chine by  which  she  was  Injured  was  defect- 
ive in  any  way,  or  tbat  she  did  not  know 
tliat  it  was  dangerous.  Indeed,  she  alleges 
that  it  was  a  swift-running  and  dangerous 
machine,  and  that  it  had  certain  cogwheels 
and  gears  attached  thereto.  It  also  appears 
tbat  it  was  the  maclilne  which  she  was  em- 
ployed to  tend;  and  hence  it  must  be  as- 
sumed tbat  she  .was  familiar  with  its  opera- 
tion, and  also  familiar  with  such  parts  there- 
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of,  whether  cogwheels,  gears,  or  other  ap- 
purtenances, as  were  open  to  her  observation. 
She  must  have  known  that.  If  her  bands 
came  in  contact  with  said  cogwheels  and 
gears,  she  was  liable  to  be  seriously  Injured, 
and  hence  that  for  her  own  protection  she 
must  take  care  not  to  expose  herself  to  in- 
Jury  by  coming  in  contact  with  such  parts 
of  said  machine.  See  Morancy  t.  Hennessey, 
24  R.  I.  205,  52  Atl.  1021. 

The  mere  fact  that  she  was  called  from 
her  regular  employment  by  the  section  hand, 
and  directed  to  wipe  up  water  from  the  floor 
near  to  and  underneath  said  machine,  did 
not  excuse  her  from  exercising  proper  care 
to  protect  herself  from  injury  while  doing 
said  work.  Nor  do  we  see  that  it  Is  mate- 
rial that  she  was  suddenly  and  unexpectedly 
ordered  to  do  said  work,  or  that  the  order 
was  couched  in  threatening  language.  That 
she  could  see  the  machine  about  which  she 
was  at  work,  and  knew  that  it  was  danger- 
ous to  put  her  hand  in  close  proximity  to 
said  cogwheels  and  gears,  or  other  parts  of 
said  machine  which  were  In  rapid  motion, 
must  be  taken  for  granted,  for  she  does  not 
allege  that  she  was  lacking  in  common  sense. 

We  thlnt;  It  necessarily  follows,  therefore, 
that  the  accident  must  have  been  caused  by 
her  own  carelessness.  If  the  plaintiff  had 
been  suddenly  ordered  to  work  on  some  ma- 
chine with  which  she  was  not  familiar,  and 
thereby  been  subjected  to  a  risk  which  she 
did  not  appreciate,  and  of  which  she  was  not 
informed  or  cautioned,  the  case  would  have 
been  different,  and  would  then  fall  within  the 
rule  laid  down  by  this  court  in  Mann  t. 
Oriental  Print  Works,  11  R.  I.  162,  cited  by 
plaintiff's  counsel,  and  the  plaintiff  would  be 
entitled  to  go  to  the  Jury  on  the  questions 
involved.  But  the  case  stat^  is  clearly  dis- 
tinguishable from  that  one,  and  hence  is  not 
controlled  by  It. 

Again,  no  peculiar  circumstances  are  al- 
leged to  have  existed,  whereby  the  plaintiff 
was  prevented  from  observing  the  danger  to 
which  she  was  exposed  In  wiping  up  the 
water  from  the  floor  underneath  or  In  close 
proximity  to  said  machine.  And  hence  the 
averment  that  she  was  in  the  exercise  of  due 
care  when  the  accident  happened  is  over- 
come and  virtually  contradicted  by  the  alle- 
gations pertaining  to  her  surroundings.  And 
as  we  held  in  the  recent  case  of  Baumler  v. 
Narragansett  Brewing  Co.,  23  R.  I.  430,  60 
Atl.  841,  the  mere  fact  that  a  plaintiff  alleg- 
es In  his  declaration  that  he  was  in  the  ex- 
ercise of  due  care  does  not  have  the  effect 
of  rendering  it  proof  against  a  demurrer,  if 
this  allegation  Is  clearly  Inconsistent  with 
the  other  allegations  contained  in  the  decla- 
ration. See,  also,  Comhig  Steel  Co.  v.  Pohl- 
plotz  (Ind.  App.)  64  N.  E.  476. 

Coming  now  to  speak  more  particularly  of 
the  specific  ground  relied  on  in  the  demurrer, 
namely,  that,  so  far  as  appears  In  said  count, 
the  defendant  was  not  negligent  in  the  prem- 
ises, we  have  to  say  that  we  are  of  the  opin- 


ion that  it  is  well  taken.  In  order  toir  tbe 
plaintiff  to  state  a  case  of  negligence  against 
the  defendant,  it  must  be  made  to  appear 
that  the  defendant  owed  her  some  legal  duty 
which  it  has  failed  to  discharge,  whereby 
she  has  suffered  injury.  That  It  owed  her 
the  duty  of  providing  a  reasonably  safe  place 
in  which  to  do  her  work,  and  of  furnishing 
reasonably  safe  appliances  for  the  doing  of 
said  work,  is  undoubtedly  true.  But  It  Is  not 
alleged  In  said  count  that  the  defendant 
failed  to  discharge  its  duty  In  either  of  these 
regards.  That  the  defendant  also  owed  to 
the  plaintiff  ti.j  further  duty  of  Instructing 
her  in  tbe  discharge  of  her  duties,  and  par- 
ticularly as  to  the  dangers  Incident  thereto, 
if  the  dangers  were  of  such  a  character  as 
not  to  be  obvious  to  a  person  of  ordinary  in- 
telligence, is  also  true.  But  so  far  as  ap- 
pears in  the  count  in  question,  there  was  no 
occasion  for  any  instruction  to  be  given,  as 
the  danger  connected  with  the  doing  of  the 
particular  work  which  the  plaintiff  was  or- 
dered to  do  was  Just  as  obvioas  to  her  as  it 
was  to  the  defendant  She  was  simply  or^ 
dered  to  wipe  up  some  water  which  had  been 
accidentally  spilled  upon  the  floor  near  to  her 
machine.  And  there  was  no  occasion  for 
any  one  to  tell  her  that  if,  in  doing  this  sim- 
ple work,  she  should  put  her  hands  Into  said 
machine,  she  would  probably  get  hurt  We 
fall  to  see,  therefore,  that  the  count  in  ques- 
tion charges  the  defendant  with  any  action- 
able negligence.  Whether,  in  case  the  plain- 
tiff had  alleged  in  said  count,  as  she  does  in 
the  first  one,  that  the  defendant  was  guilty 
of  negligence  in  falling  to  provide  the  gear- 
ing of  said  machine  with  proper  safeguards, 
as  required  by  Gen.  Laws  1896,  c.  68,  {  6,  a 
prima  fade  case  would  have  been  stated,  we 
are  not  now  called  upon  to  decide. 

The  demurrer  to  the  fourth  count  is  sus- 
tained, and  tbe  case  remanded  for  further 
proceedings. 


FLAHERTY  t.  CCONNOE. 

(Supreme  Court  of  Rhode  Island.     Jan.  28, 
1003.) 

TRUSTB-CRKATION— KVIDKNCB— 0IFT8  INTER 
VIVOS-RKVOCATION. 

1.  Where  evidence  to  prove  a  trust  of  cer- 
tain money  delivered  by  plaintiff  to  defendant 
was  conflicting, '  and  some  witnesses  testified 
that  plaintiff,  on  delivering  the  money,  told  de- 
fendant to  pay  the  bills  incident  to  a  decedent's 
death,  and  use  the  balance  for  the  interest  of 
the  children,  and  others  stated  that  the  bal- 
ance was  "to  be  divided  between  the  yonng 
ones,  and  placed  to  their  credit  in  the  bank, 
and  others  that  defendant  was  to  divide  the 
rest  with  the  children,  and  still  another  that 
he  was  to  do  whatever  he  wished  with  the  bal- 
ance, it  was  not  sufficiently  definite  to  estab- 
lish a  valid  trust. 

2.  Where  plaintiff  delivered  money  to  defend- 
ant with  which  to  pay  the  funeral  expenses  of 
her  deceased  daughter,  and  to  apply  the  balance 
to  the  benefit  of  others,  and,  before  such  ap- 
plication was  made,  plaintiff  demanded  a  re- 
turn of  the  money,  such  demand  revoked  de- 
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fendmnfa  anthority  as  plaintiff's  agent  to  fur- 
ther apply  the  fund  to  the  pnrposes  of  the 
gift,  and  rendered  him  liable  for  the  return  of 
the  fund  to  plaintiff. 

Action  by  Mary  Flaherty  against  Jeremiah 
J.  O'Connor.  A  Judgment  was  rendered  for 
defendant,  and  plaintifl  applies  for  a  new 
trial.    Granted. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
UNGHAST  and  ROGERS,  JJ. 

C.  J.  Famsworth  and  Joseph  A.  Hughes, 
for  plaintifl.  Charles  £.  Gorman,  for  de- 
fendant 

STINESS,  C.  3.  The  plaintiff  receiyed  the 
snm  of  $439  upon  a  policy  of  Insurance  on 
the  life  of  a  daughter,  made  payable  to  the 
plaintiff.  The  plaintiff  handed  the  money 
oyer  to  the  defendant,  as  claimed  on  hec  side, 
to  pay  the  funeral  expenses  and  bills  of  the 
daughter,  and  to  return  the  balance  to  her. 
The  defendant  claims  that  she  gaye  the  mon- 
ey to  blm  to  pay  the  bills,  and  to  use  the  rest 
for  the  interest  of  the  daughter's  children. 
Before  he  had  completed  the  payment  of  the 
bills,  the  plaintiff  demanded  the  balance  In 
bis  hands,  which  he  refused  to  pay  to  her, 
and  thereupon  she  brought  this  suit  The 
Jury  gaye  a  verdict  for  the  defendant. 

The  plaintiff  requested  the  court  to  Instruct 
the  Jury  (1)  that  the  plaintiff  had  the  right  to 
reyoke  the  gift  at  any  time  up  to  the  time  of 
deliyery  of  the  money  or  the  completion  of 
the  direction  of  the  plaintifl  as  to  the  dis- 
position of  the  same;  (2)  that  no  trust  was 
created  under  the  drcumatances  of  the  trans- 
action; (8)  that,  to  make  a  gift  Inter  yivos, 
there  must  haye  been  a  deliyery  of  the  mon- 
ey to  the  children,  and  that  the  defendant's 
duty  was  to  hand  it  oyer  to  her  on  demand; 
and  (4)  that  the  defendant  was  the  agent  of 
the  plaintifl,  whose  agency  could  be  reyoked 
before  the  completion  of  what  be  was  called 
upon  to  do.  The  requests  were  denied,  and 
exceptions  taken. 

Nine  persons  were  present  when  the  money 
was  turned  oyer.  Of  these,  three— the  plaintifl 
and  Mr.  and  Mrs.  Maher,  the  plaintlfl's  daugh- 
ter and  her  husband— testified  that  the  bal- 
ance was  to  be  returned  to  the  plaintifl  with 
the  receipts  for  bills  paid.  The  defendant 
and  the  other  flye  state  the  directions  dlfler- 
ently  from  the  plaintiff's  witnesses,  and  In 
most  cases  differently  from  each  other. 

Gifts  may  be  regarded  as  of  flye  kinds: 
(1)  Absolute  to  the  donee;  (2)  to  one  for  de- 
livery to  another;  ,'3)  to  one  as  a  trustee;  (4) 
inter  ylyos;  and  (5)  causa  mortis.  There  Is 
so  claim  in  this  case  that  there  was  an  abso- 
lute gift  to  the  defendant,  nor  that  there  was 
a  gift  causa  mortis. 

We  will  first  consider  whether  it  was  a 
gift  in  trust.  The  defendant  testified  that 
the  words  were,  as  he  understood  them, 
"Take  that  money,  and  pay  the  bills,  and  nse 
it  for  the  Interest  of  the  children."  Mrs. 
Casey  states  it  in  the  same  way.  These 
words  would  constitute  a  discretionary  trust. 


but  not  necessarily  for  all  the  children  or  for 
any  particular  child;  for  the  defendant  might 
think  that  those  earning  money  did  not  need 
It,  and  that  "the  interests  of  the  children" 
required  Its  expenditure  for  the  younger 
ones,  who  were  dependent  Mr.  Qulgley's 
statement  was:  To  "be  divided  between  the 
young  ones,  and  placed  to  their  credit  In  the 
bank."  This  would  be  a  definite  trust  if  we 
take  "young  ones"  to  mean  all  the  children; 
but  he  Is  the  only  one  who  states  It  in  this 
way.  Mr.  Kenney  and  Miss  O'Connor  said: 
"Divide  the  rest  with  the  children."  This 
would  be  a  delivery  of  the  money  to  the  de- 
fendant to  be  delivered  to  others,  the  rea> 
donees.  Mrs.  Patnaud  said:  "Fay  the  bills, 
and  you  can  do  whatever  you  wish  with  the 
rest  of  it"  This  would  amount  to  an  abso- 
lute gift  of  the  balance  to  the  defendant 
From  this  confiict  of  testimony  among  the  de- 
fendant's own  witnesses,  it  does  not  appear 
that  there  Is  any  trust  which  could  be  en- 
forced by  any  one  or  more  of  the  children. 
A  trust  should  be  sufficiently  definite  to  be 
capable  of  enforcement.  Trusts  are  passive 
and  active.  In  a  passive  or  naked  trust  the 
trustee  simply  holds  property  for'  another, 
vHth  no  duties  to  perform.  In  such  a  case 
the  law  regulates  the  trust  by  giving  the 
whole  equitable  title  to  the  cestui  que  trust, 
and  enabling  him  to  call  in  the  legal  title. 
A  common  Illustration  of  this  is  the  deposit 
of  money  in  a  bank  in  the  name  of  one  as 
tmstee  for  another.  An  active  trust  Is  where 
special  and  particular  duties  are  iralnted  out, 
to  be  performed  by  the  trustee.  1  Perry  on 
Trusts  (6th  Ed.)  <  18;  Bouv.  Law  Diet,  tit 
"Trusts."  The  testimony,  as  a  whole,  does 
not  clearly  show  a  case  of  either  one  of 
these  classes  of  trusts.  With  no  issue  to  de- 
termine the  fact  or  the  terms  of  a  trust  the 
request  of  the  plaintiff  to  that  effect  should 
have  been  allowed. 

If  the  defendant  has  not  shown  himself  to 
be  a  trustee,  he  must  have  been  an  agent  of 
the  plaintiff.  In  such  cases,  before  the  exe- 
cution of  the  agent's  authority  by  delivery, 
the  donor  may  revoke  the  anthority  and  re- 
sume possession  of  the  property,  thus  defeat- 
ing the  gift.  The  right  of  revocation  in  a 
case  of  agency  and  a  gift  inter  vivos  Is  the 
same,  since  a  gift  Is  not  complete  until  de- 
livery. In  Sessions  v.  Moseley,  4  Cush.  87, 
Shaw,  C.  J.,  said:  "The  difference  between 
a  gift  inter  vivos  and  a  gift  causa  mortis  Is 
this:  The  former  is  absolute,  irrevocable, 
and  complete,  whether  the  donor  die  or  not 
The  subject  of  it  must  therefore  be  delivered 
to  the  donee  or  to  some  other  person,  with 
his  consent,  for  his  use,  and  must  be  accept- 
ed by  him,  Grover  y.  Grover,  24  Pick.  2«1. 
36  Am.  Dec.  819.  If,  therefore.  It  be  deliver- 
ed to  a  third  person,  with  authority  to  de- 
liver it  to  the  donee,  this  depositary,  until  the 
authority  Is  executed  by  an  actual  delivery 
to  and  acceptance  by  the  donee,  is  the  agent 
of  the  donor,  who  may  revoke  the  authority 
and  take  back  the  gift;  and  therefore,  if  the 
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dellTWy  do  not  take  place  In  tbe  donee's  life- 
time, tbe  authority  1b  revoked  by  his  death; 
the  property  does  not  pass,  but  remains  in 
the  donor,  and  goes  to  his  executor  or  admin- 
istrator." See,  also,  Thompson  t.  Dorsey,  4 
Md.  Ch.  149;  Wells  v.  Collins  (Wis.)  43  N. 
W.  160,  5  L.  R.  A.  531;  Pearson  t.  Pearson, 
7  Johns.  26;  Dlcheschied  t.  Exchange  Bank, 
28  W.  Va.  840.  In  this  last  case  tbe  court 
corrects  an  apparent  misprint  In  the  above 
quotation  from  Sessions  v.  Moseley  by  say- 
ing: "If  the  delivery  does  not  take  place 
during  the  donor's  lifetime,  the  authority  Is 
revoked  by  his  death;  the  property  does  not 
pass,  but  remains  In  the  donor,  and  goes  to 
bis  executor  or  administrator." 

A  gift  causa  mortis  is  not  Intended  to  take 
effect  until  after  death  of  tbe  donor.  There 
having  been  no  delivery  in  this  case  to  any 
one  prior  to  the  demand  by  the  plaintiff,  the 
gift  was  not  complete,  and  she  bad  the  right 
to  revoke  It.  Woonsocket  Institution  t.  Hef- 
feman,  20  E.  I.  308,  38  AU.  949. 

New  trial  granted. 

JOHNSON  et  al.  v.  JOHNSON. 

(Supreme  Court  of  Rhode  Island.     Jan.  5, 

1903.) 

DBHDS-DBPOSrr    WITH    THIRD    PERSON— DD- 
LIVHRT— EFFECT  AS  WILU 

1.  Grantor  executed  a  deed  to  defendant,  and 
left  it  with  M.,  with  directions  that,  in  case 
anything  happened  to  grantor,  M.  should  deliv- 
er the  deed  to  defendant.  M.  testified  that  be 
understood  that  the  grantor  intended  to  retain 
the  right  to  recall  it,  and  the  right  to  sell  the 
property  before  her  death.  The  grantor  there- 
after advertised  the  property  for  sale,  collected 
the  rents,  and  paid  interest  and  taxes.  After 
grantor's  death,  M.  delivered  the  deed  to  de- 
fendant. Held,  that  the  deed  was  void  for  want 
of  a  sufficient  delivery,  in  the  grantor's  life- 
time. 

2.  Where  a  deed  was  deposited  with  a  third 
person  to  be  delivered  to  the  grantee  on  the 
grantor's  death,  but  was  not  executed  with 
the  formalities  required  for  the  execution  of  a 
will,  it  could  not  operate  as  a  will. 

BlU  by  Peter  Johnson  and  others  against 
Mary  A.  Johnson  to  set  aside  a  deed.  De- 
cree for  complainants. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
UNGHAST  and  ROGERS,  JJ. 

Claude  J.  Farnswortb,  for  complainants. 
Edward  W.  Blodgett,  for  respondent 

TILIilNOHAST,  J.  The  only  question  pre- 
sented for  our  decision  by  the  bill,  answer, 
and  proof  in  this  case  Is  whether  the  deed  un- 
der which  the  respondent  claims  title  to  tbe 
real  estate  described  in  the  bill  was  so  depos- 
ited or  left  with  the  witness  Charies  P.  Moles 
by  the  grantor  during  her  lifetime  as  to 
constltnte  an  absolute  delivery  thereof  for 
tbe  use  and  benefit  of  the  grantee. 

Tbe  material  facts  in  tbe  case  are  these: 
On  May  9,  1899,  Mary  Jolinson  made  and 
executed  a  quitclaim  deed  of  the  premises 
referred  ta  to  tbe  respondent,  Mary  A.  John- 
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son,  and  left  It  with  said  Charles  P.  Moles,  [ 
with  direction  that  in  case  anything  happened  i 
to  ber  (she  meaning  thereby,  as  Moles  under-  . 
stood  It  that  In  case  she  should  die),  be  1 
should  then  deliver  the'  deed  to  ber  daugh- 
ter, said  Mary  A.  Johnson.  He  did  not  un- 
derstand, however,  from  the  instructions  giv- 
en him,  that  the  grantor  Intended  by  said  acts 
to  place  the  deed  beyond  her  control,  but  on 
the  contrary,  he  understood  that  she  retained 
tbe  right  to  recall  the  deed  at  any  time,  and 
also  that  sbe  retained  tbe  right  to  sell  and 
dispose  of  the  property  tbereafterwards  If 
she  saw  fit  In  short,  the  substance  of  Moles' 
understanding,  from  tbe  Instructions  given 
him,  was  that  the  deed  was  left  with  him 
subject  to  the  control  of  the  grantor  during 
her  life,  and  that  In  case  of  her  deatb,  with- 
out having  disposed  of  the  property,  he  was 
to  deliver  tbe  deed  to  the  grantee  named  there-  .c^ 
In.  The  grantor  continued  to  exercise  domin-  , 
ion  ova:  said  real  estate  up  to  tbe  time  of  her 
death,  which  occurred  on  the  ISth  day  of  No- 
vember, 1901.  She  advertised  It  for  sale, 
and  in  other  ways  attempted  to  effect  a  sale 
thereof;  she  paid  the  taxes,  collected  tbe 
rents,  and  paid  the  interest  on  the  mortgage 
thereon,  and  generally  treated  the  estate  as 
her  absolute  property.  After  ber  deatb  said 
deed  was  delivered  to  tbe  grantee  by  Moles, 
and  by  her  caused  to  be  recorded  In  the  reg- 
istry of  deeds  In  Pawtucket  And  the  com- 
plainants now  seek  by  this  biU  to  have  said 
deed  set  aside  and  declared  void  and  of  no 
effect,  on  the  ground  that  no  delivery  tnereof 
was  ever  effected  by  the  grantor. 

In  view  of  tbe  facts  aforesaid,  we  are  of 
the  opinion  that  said  deed  was  Ineffectual  to 
pass  any  title  to  tbe  estate.  In  order  to  con- 
vey title  to  real  estate,  it  Is  necessary  that 
the  deed  thereof  shall  be  delivered  to  the 
grantee  or  to  some  one  for  his  use.  And 
the  ordinary  test  of  delivery  Is:  Did  the 
grantor,  by  his  acts  or  words,  or  both,  intend 
to  divest  himself  of  the  title  to  the  estate 
described  In  the  deed?  If  so,  the  deed  Is  de- 
livered. But  if  not,  there  Is  no  delivery;  and 
hence  no  title  passes.  See  Am.  &  Eng.  Ency. 
Law,  VOL  9  (2d  Ed.)  164-158;  Brown  v. 
Brown,  66  Me.  316.  In  order  to  constitute 
a  delivery,  tbe  grantor  must  absolutely  part 
with  tbe  possession  and  control  of  the  Instru- 
ment Younge  V.  Gullbean,  8  WaU.  636,  18 
L.  Ed.  262;  Hawkes  v.  Pike.  105  Mass.  562, 
7  Am.  Rep.  554. 

That  a  deed  may  be  effectual  to  convey  ti- 
tle, although  delivered  to  a  tlilrd  person  to 
hold  until  the  grantor's  deatb,  and  then  .to 
deliver  it  to  the  gi-antee,  there,  can  be  no 
doubt  But,  In  order  to  make  such  a  deliv- 
ery valid,  the  deed  must  be  left  with  tbe  de- 
positary without  any  reservation  on  the  part 
of  the  grantor,  either  express  or  Implied,  of 
the  right  to  recall  it  or  otherwise  to  control 
its  use.  Walter  v.  Way,  170  III  96,  48  N.  B. 
421;  Foster  v.  Mansfield,  8  Mete.  (Mass.)  412, 
87  Am.  Dec.  154.  In  other  words.  In  order  to 
make  a  delivery  of  a  deed  valid  wh^i  It  Is 
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made  to  a  tbird  person  for  the  benefit  of  the 
grantee,  such  delivery  mnst  be  an  absolute 
one  an  the  luirt  of  .the  grantor;  that  1b,  he 
mmt  divest  himself  of  any  right  of  future 
control  thereof.  And,  If  such  control  Is  re- 
tained by  the  grantor,  no  estate  passes. 

The  law  relating  to  delivery  of  a  deed  la 
well  stated  in  Prutsman  v.  Baker,  90  Wis. 
044,  11  Am.  Bep.  692,  as  follows:  "To  con- 
stitute delivery  good  for  any  purpose,  the 
grantor  must  divest  himself  of  aU  power  and 
dominlcm  over  the  deed.  To  do  this  he  must 
part  with  the  possession  of  the  deed,  and  all 
right  and  authority  to  control  it,  either  finally 
and  forever,  as  where  it  is  given  over  to  the 
grantee  himself,  or  to  some  person  for  him, 
which  is  called  an  absolute  delivery;  or,  oth- 
erwise, he  mnst  part  with  all  present  or  tem- 
porary right  of  possession  and  control  until 
the  happening  of  some  future  event  or  the 
performance  of  some  future  condition,  upon 
the  happening  or  not  happening  or  poform- 
ance  or  nonperformance  of  which  his  right 
of  possession  may  return,  and  his  dominion 
and  {lower  over  the  deed  be  restored;  in  which 
case  the  delivery  Is  said  to  be  contingent  or 
conditional.  An  essential,  characteristic,  and 
indispensable  feature  of  every  delivery, 
whether  absolute  or  conditional,  is  that  there 
must  be  a  parting  with  the  possession,  and 
of  the  power  and  control  OYet  the  deed  by  the 
grantor  for  the  benefit  of  the  grantee,  at  the 
time  ot  delivery."  Porter  v.  Woodhouse,  69 
Conn.  668,  22  Aa  299, 13  L.  B.  A.  64,  21  Am. 
St.  Rep.  131;  Balcer  v.  Haskell,  47  N.  H.  479, 
93  Am.  Dec.  466. 

In  the  case  at  bar  the  evidence  shows  that 
while  there  was  a  parting  with  the  manual 
possession  of  the  deed  by  the  grantor,  she  did 
not  part  with  the  control  thereof;  and  hence 
a  very  essential  element  of  delivery  was  lack- 
/ing.    Her  intended  disposition  of  the  property 
f  was  evidently  of  a  testamentary  character. 
/  f  "In  case  she  died,"  as  Moles  testifies,  "she 
/  /  wanted  the  property  to  go  that  way."    But 
,  an  instrument  which  is  intended  to  operate 
/  as  a  will,  without  being  executed  in  accord- 
ance with  the  provisions  of  the  statute  relat- 
ing thereto  (Gen.  Laws  R.  I.  c.  203),  cannot 
be  allowed  to  have  the  effect  of  a  will.    See 
Providence  Institution  for  Savings  v.   Car- 
penter, 18  R.  I.  287,  27  Atl.  337,  and  Ooulter 
V.  Bhelmadlne  (Pa.)  53  Ati.  638. 

For  the  reasons  above  given,  the  deed  in 
question  must  be  set  aside  and  declared  noil 
and  void  and  of  no  effect  Decree  accord- 
ingly. 


In  re  KEILCHER  et  al. 

(Supreme   Coort  of  Rhode  Island.     Jan.   7, 

1903.) 

WIUiS-COKSTRtJCTION— VBSTINO  OF  RBMAIN- 
DEK— DBVISES. 

1.  Testator  devised  real  estate  to  bis  wife 
for  life,  and  added,  "Upon  the  decease  of  my 
said  wife,  tlie  property  »  •  »  devised  shall 
belong  to  my  cnildren,  the  descendants  of  any 
deceased  child  to  take  the  share  their  parent 
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would  have  taken  If  living,  and  If  no  descend- 
ants of  mine  survive  my  said  wife,  then  said 
property  shall  belong  and  be  delivered"  by  my 
executors  to  the  residuary  legatees  named  in 
the  succeeding  clause  of  the  wilL  Held,  that 
the  interest  of  testator's  diildren  did  not  vest 
until  the  termination  of  the  widow's  life  estate, 
and  hence  a  child  dying  without  issue  before 
that  time  had  no  interest  in  the  land  which  he 
could  devise  by  will. 

2.  On  the  death  of  the  life  tenant  the  real 
estate  so  devised  passed  in  equal  moieties  to 
testator's  two  children  who  survived  the  wid- 
ow. 

Application  by  Hllen  S.  Helcber  and  others 
for  the  construction  of  the  will  of  Paran 
Stevens,  deceased,  on  a  case  stated. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  ROGERS,  JJ. 

Samuel  R.  Honey,  George  ZabrlSkie,  and 
John  S.  Melcher,  for  Ellen  S.  Melcher. 
Charles  H.  Koehne,  Jr.,  and  John  A.  Oarver, 
for  trust  companies.  Robert  M.  Franklin, 
for  Alfred  Wills.  Andrew  Jameson,  Mat- 
thews Duncan,  and  John  W.  Sterlfaig,  for 
trustees. 

STINBSS,  0.  3.  The  case  stated  for  an 
opinion  sets  forth  that  title  to  real  estate  In 
Newjport  is  Involved  under  a  clause  of  the 
will  of  Paran  Stevens,  which  gave  said  real 
estate  to  his  wife  for  life,  and  then  added: 
"Upon  the  decease  of  my  said  wife,  the  prop- 
erty by  this  and  the  preceding  clause  de- 
vised shall  I>elong  to  my  children,  the  de- 
scendants of  any  deceased  ciiild  to  take  the 
share  their  parent  would  have  taken  if  living, 
and  if  no  descendants  ot  mine  survive  my 
said  wife,  then  said  property  shall  belong  and 
be  delivered  ovec  by  my  executors  to  the 
same  persons  named  as  residuary  legatees, 
in  case  of  such  failure  ot  descendants,  in  the 
next  clause  of  this  will  and  In  the  same  pro- 
portions." 

Paran  Stevens  died  in  1872,  leaving  Mari- 
etta Stevens,  his  widow,, and  three  children- 
Mrs.  Melcher,  Mrs.  Paget,  and  Henry  L. 
Stevens.  Henry  L.  Stevens  died  without  is- 
sue in  1885,  before  the  termination  of  his 
mother's  life  estate,  leaving  a  will  which 
gave  one-half  of  bis  property  to  her,  and  one- 
half  in  trust  for  his  sister,  Mrs.  Paget. 
Mrs.  Stevens,  the  life  tenant,  died  is  1896, 
leaving  a  will  giving  her  property  In  trust 
for  Mrs  Paget. 

The  questions  presented  are  whether  the 
devisees  of  Henry  L.  Stevens  took  an  un- 
divided third  of  the  real  estate  in  ques- 
tion, and  what  are  the  respective  interests 
of  the  parties  therein?  The  answers  to  these 
questions  depend  upon  the  decision  of  the 
effect  of  the  will  of  Paran  Stevens  as  to  the 
interest  taken  by  Henry  L.  Stevens  there- 
under. On  the  part  of  Mrs.  Paget  it  is  claim- 
ed that  he  took  a  vested  interest,  which  pass- 
ed under  his  will;  and  on  the  part  of  Mrs. 
Melcher,  that  the  estate  did  not  vest  in  the 
children  upon  the  testator's  death,  but  If  It 
did,  it  was  only  a  vesting  defeasible  in  re- 
spect to  any  child  upon  the  death  of  that 
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Child  prior  to  the  termination  of  the  life 
estate,  whether  with  or  without  issue,  in  fa- 
vor of  the  issue,  if  auy;  but,  if  none,  in  faror 
of  the  suryivlug  children  of.  the  testator. 

We  quite  agree  with  the  counsel  for  Mrs. 
Paget  that  the  legal  effect  of  the  proTlsions 
of  a  win,  plainly  expressed,  must  prevail 
over  au  implied  Intention.  Chapin  v.  Hill, 
1  K.  I.  446;  Perry  v.  Hunter,  2  R.  I.  80; 
Derby  v.  Derby,  4  B.  I.  414;  Grant  v.  Car- 
penter, 8  R.  I.  36.  The  first  inquiry,  there- 
fore,  is  the  legal  effect  of  the  terms  of  the 
will.  This  Involves  three  things— the  time 
of  taking,  the  persons  to  receive,  and  the 
quantity  of  the  estate  devised.  Upon  these 
points  we  think  that  the  will  is  explicit  The 
time  when  the  interests  of  the  children  or 
cheir  descendants  were  to  attach  was  "upon 
the  decease  of  my  said  wife."  That  is  the 
focal  point  That  was  the  time  when  the 
interests  were  to  be  determined.  The  per- 
sons who  were  then  to  receive  the  property 
were  the  living  children  or  their  descendants, 
per  stripes.  The  persons,  therefore,  who 
were  to  take,  were  uncertain.  It  could  not 
be  known  which,  if  any,  of  them  would  be 
alive  to  take  an  interest  in  the  estate.  If 
one  or  more  of  the  children  did  not  live, 
the  estate  was  not  to  go  to  thdr  heirs,  as 
heirs,  nor  to  their  assigns,  but  to  certain 
described  persons.  For  example,  had  Henry 
L.  Stevens  left  children,  a  thii-d  interest 
would  have  gone  to  them,  not  as  heirs  of  their 
father,  but  as  devisees  under  the  wllL  In 
this  respect  the  will  dlfTers  from  that  in  Lor- 
Ing  V.  Arnold,  15  R.  I.  428,  8  Aa  335,  where 
the  remainder  to  A.,  B.,  and  O.,  "their  heirs 
and  assigns,"  was  absolute  as  to  persons,  and 
contingent  only  upon  the  death  of  the  first 
devisee  dying  without  leaving  children. 
Hence  the  remainder  was  descendible,  and 
so  devisable. 

The  main  contention,  however.  Is  upon  the 
third  element  of  the  devise— the  resultant 
quantity  of  the  estate  devised.  On  the  part 
of  Mrs.  Paget,  who  claims  under  the  will  of 
Henry  L.  Stevens,  it  is  urged  that,  by  the 
terms  of  the  will  in  question,  said  Henry  took 
a  vested  estate,  subject  to  be  divested  by  the 
two  contingencies  (1)  of  his  death  before  the 
life  tenant,  leaving  issue  him  surviving;  (2) 
the  death  of  all  issue  of  the  testator  before 
that  of  the  life  tenant  As  neither  of  these 
contingencies  happened,  it  is  claimed  that 
the  estate  was  In  him  unimpaired.  On  the 
X>art  of  Mrs.  Melcher  it  is  claimed  that  the 
remainder  was  a  contingent  remainder,  tak- 
ing effect  at  the  death  of  the  life  tenant,  and 
so  giving  no  interest  to  said  Henry,  prior 
thereto,  which  was  either  descendible  or  de- 
visable. Both  views  have  been  ably  and 
learnedly  presented. 

Cases  upon  the  construction  of  wills  and 
upon  vested  and  contingent  remainders  have 
been  too  numerous  and  confiictlng  for  an  at- 
tempt to  review  or  to  reconcile  them.  In- 
deed, the  task  would  be  well-nigh  impossible. 
In  view  of  the  fact  that  the  case  involves 


only  title  to  realty  In  this  state^  and  that 
the  law  applicable  to  it  is  settled  by  decisions 
of  this  court,  we  will  confine  oar  attention 
to  such  decisions.  In  Watson  t.  Woods,  3 
R.  L  226,  the  devise  was  to  a  daughter, 
Mary,  for  life,  remainder  after  her  decease 
to  her  children  and  their  issue;  but  if  no  is- 
sue, or  in  case  of  a  subsequent  failure  of  is- 
sue, then  to  other  children  of  the  testator. 
The  terms  of  the  gift  were  the  same  as  in 
this  case.  It  was  held  that  It  was  the  testa- 
tor's intent  to  pass  the  estate  to  the  descend- 
ants of  Mary  as  long  as  there  were  any  Id 
being,  and  that  nntil  her  decease  her  chil- 
dren could  have  no  vested  interest  In  re- 
ferring to  the  devise  "after  the  decease  ot 
my  said  daughter,"  Brayton,  J.,  said:  "That 
language  evidently  contemplates  the  estates 
vesting  at  that  time  in  the  descendants  of 
his  daughter,  such  of  them  as  were  then 
living,  and  he  is  now  limiting  the  estate 
which  they  take  to  the  issue  of  their  bodies, 
respectively."  The  counsel  for  Mrs.  Paget 
suggests  a  distinction  in  the  use  of  the  word 
"after"  the  death  in  that  case,  instead  of 
"upon"  the  death,  as  in  this  case.  We  are 
unable  to  see  force  in  the  distinction.  If  there 
be  one.  We  do  not  see  that  the  use  of  either 
word  imports  a  different  legal  effect  from 
the  other.  "Upon"  or  "on"  the  death  means 
at  the  time  of;  and  such  a  reference  to  the 
devolution  of  an  estate  pcdnts  as  clearly  to 
the  time  of  the  death  as  the  word  "after." 
Certainly  "upon"  does  not  imply  an  estate 
before  the  death.  The  case  was  decided  by  the 
court,  and  not,  as  counsel  assumes,  by  a  sin- 
gle Judge.  Brown  ▼.  Williams,  5  R.  I.  309, 
construed  a  devise  similar  to  the  one  before 
us,  upon  a  fuller  examination  of  the  law.' 
The  devise  was  to  trustees  for  the  life  of  a 
daughter,  Mary,  with  remainder  in  fee  to  her 
issue,  and,  if  none,  to  the  children  of  an- 
other daughter,  Ann.  A  son  of  Ann  Brown 
died  during  the  life  of  Mary,  leaving  a  will 
devising  his  interest  In  the  estate  to  his  wife, 
who  brought  the  bill  for  partition  between 
herself  and  the  surviving  children  of  Ann 
Brown.  Counsel  for  these  children  took  the 
point  that,  as  there  was  a  contingent  re- 
mainder in  fee  between  the  life  estate  and 
the  second  contingency,  the  latter  was  not 
vested.  The  court,  however,  based  its  deci- 
sion upon  a  broader  ground.  Admitting  that, 
as  contingent  and  executory  estates  will  de- 
scend to  an  heir,  so  they  may  be  disposed  of 
by  will,  the  language  of  Lord  Mansfield  In 
Nodcn  V.  Griffiths,  1  W.  Bl.  606,  was  quoted: 
"In  all  contingent,  springing,  and  executory 
uses,  where  the  person  to  take  Is  certain,  so 
that  the  same  are  descendible,  they  are  de- 
visable; these  being  convertible  terms." 
Ames,  C.  J.,  added:  "It  will  be  noticed  that 
the  qualification  Is  'where  the  person  who  la 
to  take  Is  certain';  for  if  the  contingency  is 
to  decide  who  is  to  be  the  object  of  the  con- 
tingent limitation  as  the  person  or  of  the  per- 
sons to  or  amongst  whom  the  contingent  or 
future  interest  is  directed,  as  It  cannot  be 
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determined  In  whom  the  Interest  Is,  until  the 
contingency  happens,  no  one  can  claim,  be- 
fore the  contingency  decides  the  matter,  that 
any  interest  Is  -vested  in  him  to  descend  from^ 
and  hence  to  be  transferred  or  devised  by 
him."  He  also  said:  "The  Issue  of  chil- 
dren llTing  at  the  determination  of  the  life 
estate  were  certainly  to  take  the  share  which 
their  parents,  If  living,  would  have  taken, 
as  imrcbasers;  and  such  an  interest  in  them 
seems  to  us  utterly  Incompatible  with  a  right 
on  the  part  of  the  parent  to  alienate  his 
share,  which  would  follow  the  vesting  of  any 
Interest  In  the  children  pending  the  life  of 
Mary.  The  issue  were  to  take  the  sliares 
which  theb:  parents,  'If  living,  would  have 
taken,'  which  strongly  implies  that  their  par- 
ents were  to  take  nothing,  unless  living  at 
the  death  of  Mary."  The  same  words  ap- 
pear In  the  win  before  us.  Judge  Ames  add- 
ed: "Although  It  Is  a  general  rule  that  con- 
tingent interests,  as  well  as  vested  Interests, 
pass  to  the  real  and  personal  representatives 
of  the  person  entitled,  so  as  to  entitle  such 
representatives  to  them  when  the  contin- 
gencies happen,  it  is  an  equally  well  ascer- 
tained exception  to  the  rule  that  tiie  contin- 
gent devisee  has  no  such  title  to  pass  to  bis 
representatives,  and  none,  therefore,  to  de- 
vise or  ttequeath,  where  the  contingency  is 
such  that  his  own  existence  at  some  partic- 
ular future  time  Is  to  determine  whether  any 
interest  is  to  take  efTect  In  him  or  not."  Fear. 
Rem.  364,  note  "e,"  3C5,  870,  371;  1  Jarm.  on 
Wills  (2d  Am.  Bd.)  658.  In  Daboil  v.  Field, 
9  R  I.  266,  the  words  of  the  will  were  some- 
what different.  There  the  devise  was  to 
nephews  and  nieces,  their  heirs  and  assigns, 
"provided  they  all  survive  me,  if  not,  to  the 
survivors."  None  of  them  survived  the  tes- 
tatrix, and  It  was  held  that  they  took  no 
estate,  and  that,  as  to  that  devise,  she  died 
Intestate;  the  words  "heirs  and  assigns"  be- 
ing used  as  words  of  limitation  of  the  estate 
in  case  of  a  taking,  and  not  to  denote  sub- 
stituted devisees.  In  Bailey  v.  Hoppln,  12 
R.  I.  560,  there  was  a  deed  In  trust  for  life, 
remainder  to  children  who  should  be  living 
at  the  decease  of  the  survivor  of  grantor  or 
wife,  and  to  such  Issue  then  living  of  de- 
ceased children.  The  question  was  whether 
the  equitable  remainders  were  vested  or  con- 
tingent, nud  they  were  held  to  be  contingent. 
Durfee,  C.  J.,  said:  "They  were  limited,  aft- 
er the  death  of  the  grantor  and  his  wife,  not 
to  their  six  children,  but  only  to  such  of 
them  as  should  then  be  living,  and  to  the  is- 
sue of  such  of  them  as  should  be  dead.  It 
was  nncertain  at  the  creation  of  the  trust, 
and  it  continued  to  be  uncertain  during  the 
life  of  the  surviving  parent,  who,  if  any,  of 
the  children  would  survive."  That  is  exact- 
ly this  case.  The  intervention  of  an  ex- 
press trust  estate  is  not  significant,  since 
equitable  interests  pass  under  the  same  rules 
that  apply  to  legal  estates.  R.  I.  Hospital 
Trust  Cb.  V.  Harris,  20  R.  I.  408,  39  Ati.  750, 
is  to  the  same  effect.    See,  also,  Ross  v.  Net- 


tleton,  24  R.  L  124,  62  Atl.  676.  The  cases 
In  this  state  relied  on  by  the  counsel  for  Mrs. 
Paget  are  quite  dIfCerent  from  the  case  at 
bar.  In  Staples  v.  De  Wolf,  8  R.  I.  74,  the 
devise  was  to  children  and  their  heirs— an 
absolute  estate,  with  only  a  postponement  of 
the  time  of  enjoyment.  In  that  case  the  in- 
terest was  held  to  be  vested.  Rogers  v.  Rog- 
ers, 11  R.  I.  38,  was  In  similar  terms.  So, 
also,  Grosvenor  v.  Bowen,  16  R.  I.  549,  10 
Atl.  589.  Spencer  v.  Greene,  17  R.  I.  727,  24 
Atl.  742,  was  an  application  of  the  well-set- 
tled rule  that  when  futurity  is  not  annexed 
to  the  substance  of  the  gift,  but  only  to  the 
time  of  payment,  the  right  vests  immediate- 
ly. In  that  case  the  uncertainty  was  the 
death  of  a  nephew.  The  remainder,  the 
death  happening,  was  held  to  be  vested;  the 
gift  being  absolute  to  the  children  of  the 
sister  of  the  testatrix,  because  the  persons 
who  were  to  take  were  certain.  The  case 
involved  personal  estate  only.  In  all  of  these 
latter  cases  there  was  no  remainder  over. 
We  think  that  the  decisions  we  have  quoted 
are  conclusive  of  the  case  at  bar. 

We  therefore  give  as  our  opinion  (1)  that 
the  devisees  of  Henry  L.  Stevens  took  no  in- 
terest In  the  real  estate  in  question;  (2)  that 
said  real  estate  belongs  In  equal  moieties  to 
Mrs.  Melcber  and  to  the  trustees  under  the 
antenuptial  settlement  of  Mrs.  Paget 

Decree  accordingly. 


PECK  V.  WILLIAMS. 

(Supreme  Court  of  Rhode  Island.    Jan.  20, 
1903.) 

DOaS-BITING  PERSON  IN  CART  ON  STREET. 

1.  Under  Gen.  Laws  1896,  c.  Ill,  i  3,  pro- 
viding that,  if  a  dog  bite  a  person  traveling 
the  highway,  the  owner  shall  be  liable,  without 
proof  that  iie-  knew  that  the  dog  was  accus- 
tomed to  do  such  damage,  it  is  no  defense  that 
the  person  was  committing  a  trespass  by  climb- 
ing onto  the  cart  of  the  dog's  owner,  though  it 
would  be  if  he  willfully  provoked  the  dog, 
and  thereby  caused  it  to  bite  him. 

2.  A  dog  in  the  owner's  cart  in  a  street  is  out 
of  the  owner's  inclosure,  within  Gen.  Lows 
1896,  c.  Ill,  !  3,  providing  that  it  a  dOg  bites 
a  person  while  traveling  the  highway,  or  out 
of  the  iociosure  of  the  dog's  owner,  the  owner 
shall  be  liable. 

Action  by  Forrest  A.  Peck,  pro  ami,  against 
Walter  A.  Williams.  Plaintiff  demurs  to  a 
plea.    Demurrer  sustained. 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINGHAST  and  ROGERS,  JJ. 

Wm.  M.  P.  Bowen,  for  plataitlfC.  Page  & 
Page  &  Cushlng,  for  defendant 

TILLINGHAST,  J.  This  Is  an  action  of 
trespass,  and  la  brought  to  recover  damages 
for  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  from  the  bite  of  a  dog  while 
the  plaintiff  was  traveling  upon  a  highway  in 
the  city  of  Providence.  The  action  is  based 
upon  Gen.  Laws  1896,  R.  I,  c.  Ill,  |  3,  which 
provides  that  "If  any  dog    *    *    •    shall  as- 
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sault  or  bite  or  otherwise  Injure  any  person 
while  traveling  the  highway,  or  out  of  the 
enclosure  of  the  owner  or  keeper  of  such  dog, 
the  owner  or  keeper  of  such  dog  shall  be  lia- 
ble to  the  person  aggrieved,  as  aforesaid, 
for  all  damage  sustained,  to  be  recovered  In 
an  action  of  trespass  on  the  case,  or  In  an 
action  of  trespass,  with  costs  of  suit,  •  •  • 
and  it  shall  not  be  necessary,  In  order  to 
sustain  any  such  action,  to  prove  that  the 
owner  or  keeper  of  such  dog  knew  that  such 
dog  was  accustomed  to  do  such  damage." 

In  addition  to  the  plea  of  the  general  It- 
sue,  the  defendant  has  filed  a  special  plea  in 
bar,  in  which  he  sets  up  that  the  plaintiff 
ought  not  to  have  or  maintain  his  action 
against  him,  because,  he  says  that  before 
and  at  the  time  when,  etc.,  in  the  declara- 
tion mentioned,  a  certain  cart  or  vehicle  of 
the  defendant  was  being  driven  along  a  cer- 
tain public  highway  in  the  city  of  Providence, 
in  charge  of  a  servant  of  the  defendant,  and 
that  the  said  dog  was  then  and  there  In  and 
upon  said  vehicle.  And  the  defendant  avers 
that  the  said  Forrest  A.  Peck  then  and  there, 
without  the  invitation,  leave,  or  license  of 
the  defendant,  either  by  himself  or  through 
his  servant,  suddenly  and  without  right,  took 
hold  of  and  climbed  up  upon  the  rear  part  of 
said  vehicle,  whereupon  the  said  dog  attack- 
ed and  assaulted  him  as  charged,  he  being 
then  and  there  a  trespasser.  And  the  de- 
fendant avers  that  he  was  In  the  exercise 
of  due  care  in  the  management  of  said  dog< 
Wherefore  he  prays  Judgment  If  the  said 
plaiutlfF  ought  to  have  or  maintain  bis  afore- 
said action  against  him.  To  this  plea  the 
plaintiff  has  demurred  on  the  ground  that 
the  statute  upon  which  the  action  is  based 
makes  the  owner  or  keeper  of  any  dog  ab- 
solutely liable  to  any  person  who  shall  be 
assaulted  or  otherwise  Injured  while  such 
person  is  traveling  on  the  highway  or  Is 
out  of  the  inclosure  of  the  owner  or  keeper 
of  such  dog. 

The  only  question  raised  by  the  demurrer 
is  whether,  under  the  statute  aforesaid,  the 
plaintiff  can  recover,  notwithstanding  the 
fact  that  he  was  a  trespasser  at  the  time 
when  he  was  attacked  and  bitten  by  defend- 
ant's dog.  Counsel  for  plaintiff  contends 
that,  the  statute  being  absolute  in  its  terms, 
and  containing  no  exception  whatsoever,  the 
defense  set  up  by  said  special  plea  Is  of  no 
avail,  and  hence  that  the  plea  should  be  over- 
ruled. Goimsel  for  defendant,  while  admit- 
ting that  defendant  is  liable,  under  the  stat- 
ute, regardless  of  any  question  of  negligence 
on  his  part  In  the  care  and  management  of 
said  dog,  claims  that  the  defendant  Is  not 
liable  if  the  plaintiff  by  his  negligence  pro- 
voked the  dog,  or  If,  by  the  exercise  of  or- 
dinary care,  he  could  have  prevented  the 
action  of  said  dog. 

At  the  common  law  the  mere  fact  that 
the  plaintiff  was  a  trespasser  at  the  time  of 
being  bitten  by  a  dog  was  no  defense  to  an 
action  tor  the  recovery  of  damages  for  the 


Injury  sustained.  If  the  dog  was  vicious,  to 
the  knowledge  of  the  owner  or  keeper  there- 
of. Loomls  V.  Terry,  17  Wend.  496,  31  Am. 
Dec.  306;  Sherfey  v.  Bartiey,  36  Tenn.  58, 
67  Am.  Dec.  587;  Woolf  v.  Chalker,  81 
Conn.  121,  81  Am.  Dec.  175;  Meiboa  v. 
Dodge,  88  Wis.  800,  20  Am.  Bep.  &  See, 
also,  Plumley  ▼.  Birge,  124  Mass.  57,  26  Am. 
Bep.  646.  Bat  In  order  to  state  a  case 
against  the  owner,  the  plaintiff  was  cdUed 
upon  to  allege  what  was  technically  called 
the  "scienter"  (that  is,  knowledge  of  the 
dog's  vicious  propensity),  and  also  to  prove 
the  same  at  the  trial.  And  we  think  It  Is 
quite  evident  that  the  statute  now  in  ques- 
tion originated  In  view  of  the  well-known 
fact  that  personal  injury  was  frequently  sus- 
tained from  dogs,  for  which  the  Injured  party 
had  no  adequate  remedy,  by  reason  of  the 
practical  difficulty  of  proving  the  owner's 
knowledge  of  the  vicious  character  of  his 
dog.  And  therefore  It  was  thought  best  to 
make  the  owner  or  keeper  liable  for  the  in- 
juries caused  by  his  dog,  regardless  of  the 
question  as  to  whether  he  actually  had  knowl- 
ed^  of  its  vicious  character.  Kelly  v.  Al- 
derson,  1»  B.  I.  544,  37  AtL  12.  See,  also. 
Newton  v.  Gordon,  72  Mich.  642,  40  N.  W. 
921.  As  the  statute  thus  enlarges  the  com- 
mon-law liability  of  the  owner  or  keeper  of 
the  dog  so  as  to  include  damages  sustained 
by  his  misconduct  by  any  person  while  trav- 
eling on  the  highway,  or  while  out  of  the  In- 
closure of  the  owner  or  keeper  of  the  dog, 
whether  the  dog  is  vicious  or  not,  we  are  of 
the  opinion  that  tli.^  mere  technical  trespass 
set  up  In  the  special  plea  aforesaid  Is  not  a 
bar  to  the  action.  The  case  of  Quimby  t. 
Woodbury,  68  N.  H.  870,  which  Is  mainly 
relied  on  by  defendant's  counsel.  Is  not  in 
point,  for  the  reason  that  the  statute  upon 
which  that  action  was  based,  while  It  al- 
lows any  person  who  has  been  injured  by  a 
dog  not  owned  or  kept  by  him  to  recover  of 
the  person  who  owns  or  keeps  the  dog,  yet 
It  expressly  excepts  from  its  operation  those 
cases  where  the  injury  has  been  occasioned 
to  the  party  suffering  the  damage  while  en- 
gaged in  the  commission  of  a  trespass  or  other 
tort  As  our  statute  contains  no  such  ex- 
ception, the  defense  set  up  by.  the  special 
plea  aforesaid  is  not  available. 

If  It  be  claimed  that,  under  the  facts  set 
up  in  the  plea,  the  dog,  being  In  the  defend- 
ant's cart  at  the  time  the  plaintiff  was  at- 
tacked by  him,  was  not  "out  of  the  enclosure 
of  the  owner,"  within  the  meaning  of  the 
statute,  we  reply  that  we  do  not  feel  war- 
ranted In  construing  the  term  "enclosure"  M 
Including  the  cart  of  the  defendant  when  on 
the  highway.  The  word  "enclosure,"  In  its 
ordinary  legal  signification.  Imports  land  in- 
closed with  something  more  than  the  imag- 
inary boundary  line;  that  is,  by  some  visible 
or  tangible  obstruction,  such  as  a  fence, 
hedge,  ditch,  or  an  equivalent  object  for  the 
protection  of  the  premises  against  encroach- 
ment   Thus,  in  Taylor  v.  Welbey,  86  Wis. 
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42,  Uie  court  held  that  the  word  "enclosure," 
used  In  the  statute  of  that  state  relating  to 
damage  done  by  cattle,  means  a  tract  of  land 
surronnded  by  an  actual  fence,  together  with 
sach  fence,  "and  does  not  include  that  part 
of  a  public  highway  of  which  the  fee  be- 
longs to  the  owner  of  such  adjoining  in- 
cloenre."  In  Porter  v.  Aldrlch,  89  Vt  326, 
the  term  is  defined  substantially  in  the  same 
manner.  We  therefore  feel  constrained  to 
limit  the  meaning  of  said  term  as  thus  in* 
dlcated. 

If,  however,  it  shall  be  made  to  appear  that 
the  plaintiff  willfully  provoked  the  dog,  and 
thereby  caused  him  to  attack  and  bite  blm, 
we  think  he  must  be  considered  to  have  pur- 
posely or  recklessly  brought  the  Injury  on 
bimsetf,  and  hence  should  be  left  to  bear  It, 
although  the  owner  of  the  dog  was  In  the 
wrong  In  allowing  him  to  be  on  the  highway, 
for  In  such  a  case  It  cannot  be  said,  in  a 
legal  sense,  that  the  keeping  of  the  animal 
prodnced  the  Injury.  Muller  ▼.  McKesson, 
78  N.  T.  195,  29  Am.  Bep.  123;  Fake  y. 
Addlcks,  4S  Minn.  87,  47  N.  W.  460,  22  Am. 
8t  Bep.  716.  This  was  the  rule  at  the  com- 
mon law  in  cases  where  the  animal  was 
known  to  be  vicious.  And  we  do  not  think 
the  statute  in  question  was  Intended  to  so  far 
modify  the  common  law  as  to  enable  a  plain- 
tlfl  to  recover  where  he  purposely  brings  the 
injury  upon  himself.  But  so  far  as  appears 
ftam  the  plea  in  the  case  at  bar,  the  plaintiff 
was  not  interfering  with -the  dog,  and  may 
not  even  have  been  aware  of  his  presence 
nntll  attacked  by  him  In  the  manner  alleged. 

The  demurrer  is  sustained,  and  case  re- 
manded for  further  proceedings. 


SLATEB  V.  FBHI^BBBG  et  aL 

(Supreme  Oonrt  of  Rhode  Island.     Jan.  T, 
1903.) 

PLKAOINO— DECLARATION  —  VARIANCE     FROM 

WRIT— AMENDMENT— PLEA— WAIVER 

OF  OBJECTION. 

1.  Where  plaintiff  declares  in  trespass,  after 
suing  ont  a  writ  in  case,  there  is  a  fatal  vari- 
ance between  writ  and  declaration,  and  the  ac- 
tion must  l>e  dismissed. 

2.  The  statute  relating  to  amendments  is  not 
safBciently  broad  to  permit  a  change  in  the 
form  of  the  action. 

3.  A  variance  between  writ  and  declaration 
may  be  taken  advantage  of  at  any  stage  of  the 
action,  and  the  filing  of  a  plea  by  defendant  is 
not  a  waiver  of  the  objection. 

Trespass  on  the  case  by  John  R.  Slater 
against  John  H.  Fehlberg  and  another.  On 
petition  of  plaintiff  for  a  new  trial.  Petition 
denied,  with  direction  to  dismiss  the  action. 

Argued  before  STINBS8,  0.  J.,  and  TIL- 
LINGHAST  and  B0OBB8,  JJ. 

Leon  L.  Mott,  for  plaintiff.  Francis  Col- 
well,  Albert  A.  Baker,  and  Frank  T.  Easton, 
for  defendant  Parker.  Frederick  Bueckert, 
for  defendant  Fehlberg. 

f  1.  S«e  Pleading,  vol.  ».  Gent  Dig.  I  U7I. 


TILLINGHAST,  J.  There  Is  a  fatal  vari- 
ance between  the  writ  and  declaration  in  this 
case,  and  hence  we  are  of  opinion  that  the 
action  must  be  dismissed.  The  form  of  ac- 
tion set  out  in  the  writ  is  trespass  on  the 
case,  while  that  set  out  In  the  declaration  Is 
trespass. 

Our  statute  relating  to  amendments  is  not 
sufficiently  broad  to  enable  the  court  to  per- 
mit the  form  of  action  to  be  changed.  Wil- 
cox v.  Sherman,  2  B.  L  640;  Thayer  v.  Far- 
rell,  11  B.  L  806;  Barnes  v.  Mowry,  Id.  422; 
DowUng  V.  Clarke,  18  a  I.  660;  Valll  v. 
Town  Council,  18  B.  I.  405,  28  Aa  344;  WU- 
son  v.  By.  Co.,  18  B.  L  598,  29  Atl.  300.  See, 
also,  Hobbs  v.  Bay,  18  B.  I.  84,  25  AtL  694. 

As  a  variance  like  the  one  in  question  may 
be  taken  advantage  of  at  any  stage  of  the 
case,  the  mere  fact  that  the  general  issae  and 
other  pleas  were  filed  by  the  def aidants  be- 
fore taking  the  objection  is  ImmaterlaL 
Bathbun  v.  By.  Co.,  10  B.  L  463,  36  Atl.  1134. 

The  case  is  remanded  to  the  Common 
Pleas  Division,  with  direction  to  dismiss  It 


MOWRY  et  al.  v.  MOWBT. 

(Supreme  Court  of  Bhode  Island.     Dee.  81, 

1902.) 

DOWHR— UORTOAQBD  LANDS. 
1.  A  widow  is  entitied  to  dower  in  the  full 
value  of  the  real  estate,  against  the  heirs, 
though  it  is  subject  to  mortgages,  which,  in  the 
absence  of  personal  property,  are  paid  by  sale 
of  real  estate  by  order  of  the  probate  court. 

Appeal  from  Probate  Court 

Application  by  Helen  L.  Mowry,  adminis- 
tratrix cum  testamento  annexo,  for  an  order 
to  sell  real  estate  to  pay  debts.  From  such 
order,  Baymond  O.  Mowry  and  Others  ap- 
peal.   Afilrmed. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LINGEtAST  and  BOGEBS,  JJ. 

Thomas  A.  Jenckes,  William  J.  Brown,  and 
Baymond  S.  Mowry,  for  appellants.  William 
H.  Sweetland,  for  appellee. 

PEB  CUBIAM.  Approving  the  decision  of 
Mr.  Justice  DOUGLAS  in  this  case,  we  adopt 
his  opinion  as  the  opinion  of  the  court 

DOUGLAS,  J.  This  Is  an  appeal  from  the 
order  of  the  mnnlcipal  court  of  the  city  of 
Providence  directing  the  administratrix  of 
the  will  annexed  to  sell  certain  real  estate 
for  the  purpose  of  paying  the  debts  of  the 
estate,  the  personal  estate  being  insufllcient. 

Jencks  Mowry  died  in  1898,  leaving  a  num- 
ber of  children  by  his  first  marriage,  who  are 
the  appellants  here,  and  a  widow,  his  second 
wife,  who  Is  the  administratrix  with  the  will 
annexed,  and  the  appellee  here.  The  will  of 
the  deceased  was  probated.  That  will  con- 
tained but  one  devise,  and  that  was  of  the 
testator's  farm  in  Smithfield  to  his  grand- 
son. This  will  did  not  name  any  executor, 
and  the  widow  was,  by  the  municipal  court 
appointed  administratrix  with  the  will  *v 
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nexed.  Tbe  personal  estate  of  the  testator 
was  Inventoried  at  $113.21. 

The  testator  at  the  time  of  his  death  was 
possessed  of  four  parcels  of  land:  First  par- 
cel, farm  In  Smitbfleld,  which  was  milncum- 
bered,  taxed  for  about  $2,000,  and  derised 
to  his  grandson,  Harold  Mowry.  Second  par- 
cel, homestead  estate  on  Academy  avenue  la 
Providence,  valued  at  about  $10,000.  On 
this  estate  were  two  mortgages,  one  for  $8,- 
000,  reduced  by  payments  to  $2,000,  given  by 
Mr.  Mowry,  before  his  marriage  with  Mrs. 
Mowry,  to  the  City  Savings  Bank.  Tbe  oth- 
er for  $1,500,  given  by  Mr.  Mowry  after  his 
marriage  to  Mrs.  Mowry,  and  In  which  Mrs. 
Mowry  released  her  right  of  dower  to  the 
mortgagee,  the  City  Savings  Bank.  These 
two  mortgages,  with  interest  in  arre&rs, 
amounted  to  $3,742.10.  Third  parcel,  Acade- 
my estate  on  Academy  avenue,  valued  at 
about  $7,000.  On  this  estate  was  a  mortgage 
given  by  Mr.  Mowry,  before  his  marriage 
with  Mrs.  Mowry,  to  the  Mechanics'  Savings 
Bank,  which  mortgage,  with  interest  in  ar- 
rears, amounted  to  over  $1,600.  Fourth  per- 
cel,  estate  on  Amity  street,  in  Providence, 
valued  at  about  $3,000.  On  this  estate  was  a 
mortgage  given  by  Mr.  Mowry,  after  his 
marriage  to  Mrs.  Mowry,  in  which  Mrs. 
Mowry  did  not  release  her  right  of  dower  to 
the  mortgagee.  Mortgage  now  held  by  Mrs. 
Anderson,  one  of  the  heirs  of  Jencks  Mowry. 
Mortgage  amounted,  with  interest  in  arrears, 
to  about  $1,900.  In  all,  real  estate  valued  at 
about  $22,000,  upon  which  was  mortgage  in- 
debtedness of  about  $7,300.  There  was  other 
Indebtedness  of  the  estate,  of  about  $2,000; 
in  all,  an  indebtedness  of  $9,300. 

In  1889,  for  the  purpose  of  paying  debts, 
the  adminlsti-atrlz  obtained  permission  from 
the  municipal  court  to  plat  the  first  parcel, 
or  homestead  estate,  into  eight  house  lots, 
and  to  sell  seven  of  these  house  lots,  retain- 
ing one  house  lot,  on  which  the  homestead 
was  situated.  The  administratrix  sold  these 
seven  lots  at  public  auction,  including  in  said 
sale  her  right  of  dower  in  said  seven  lots, 
and,  as  widow,  executed  a  release  of  her 
dower  to  the  purchasers  at  said  sale.  The 
proceeds  of  said  sale,  including  the  right  of 
dower,  amounted  to  $5,230.  At  that  time 
Mrs.  Mowry  was  54  years  old,  and  her  dow- 
er right  In  said  $5,2.30  was,  by  the  combiued 
experience  tables,  worth  $988.  With  the  bal- 
ance, after  deducting  her  dower  right,  as  she 
claimed  it,  which  balance  amounted  to  $4.- 
242,  the  administratrix  paid  the  two  mort- 
gages on  the  homestead  estate,  amounting  to 
$3,742.10,  leaving  a  balance  in  her  hands  of 
$409.90  from  the  sale  of  said  homestead  es- 
tate. It  then  came  to  the  knowledge  of  the 
administratrix  that  one  of  these  appellants,' 
Joseph  B,  Mowry,  had  purchased  from  the 
Mechanics'  Savings  Bank  the  mortgage  upon 
the  third  parcel,  or  Academy  property,  and 
had  advertised  the  property  for  sale  under 
the  mortgage.  Fearing  a  loss  to  the  estate 
by  this  sale,  she  advanced  to  the  estate  $988, 


which  she  bad. retained  as  iowet  In  the  sec- 
ond parcel,  and,  with  other  money  In  ber 
hands  belonging  to  the  estate,  paid  tbe  mort- 
gage on  Academy  estate,  amounting  to  $1,- 
611.63.  The  administratrix  afterwards  ai>- 
pUed  to  the  municipal  court  to  have  her  dow- 
er assigned  in  the  remaining  land  of  her  bos- 
band,  particularly  describing  in  her  petition 
the  farm  in  Smithfield,  the  one  lot  not  sold 
In  the  homestead  estate,  the  Academy  estate, 
and  the  Amity  street  estate.  This  proceed- 
ing was  compromised  by  the  widow  releasing 
her  dower  in  the  farm  and  receiving  there- 
for a  certain  sum  of  money;  by  the  widow 
releasing  dower  In  Academy  estate  and  Am- 
ity street  estate  and  receiving  therefor  a  life 
estate  in  the  one  lot  not  sold  In  the  home- 
stead estate.  The  administratrix  in  all  these 
proceedings  insisted  that  she  still  claimed  tbe 
$988  advanced  by  her  to  the  estate  to  pay 
debts.  There  then  remained  of  Indebtedness 
against  the  estate  the  mortgage  of  $1,900  on 
the  Amity  street  estate,  which  the  holder, 
one  of  these  appellants,  does  not  claim 
against  the  administratrix  (in' accordance  with 
some  family  arrangement),  and  also  the  sum 
of  $2,803.16,  which. hicluded  debts  of  the  de- 
ceased, expenses  of  administration,  allowance 
to  widow,  and  the  sum  of  $888  advanced  as 
aforesaid.  The  administratrix  made  the  ap- 
plication now  under  consideration  for  leave 
to  sell  the  third  parcel,  or  Academy  estate, 
for  the  purpose  of  paying  these  debts.  Since 
this  application  was  made  the  appellants  have 
paid  all  other  claims  against  the  estate. 

The  appellants  claim  that  the  widow  Is 
entitled  to  dower  in  tbe  surplus  of  the  mon- 
ey for  which  the  seven  lots  were  sold  over 
the  amount  paid  to  satisfy  the  mortgage 
debts,  or  $1,480,  instead  of  on  the  whole 
value  of  these  lots,  or  $5,230.  They  further 
claim  that  the  contribution  which  the  widow 
made  to  redeem  tbe  Academy  estate  was 
due  from  her  as  her  proportion  of  the  mort- 
gage debt,  and  so  she  has  no  claim  for  reim- 
bursement of  that  sum.  They  also  claim 
that  the  conveyance  of  the  life  estate  In  the 
homestead  lot  was  accepted  by  the  widow  In 
full  satisfaction  of  all  her  claims  against 
tbe  estate  arising  from  rights  of  dower. 

I  do  not  consider  the  third,  claim  estab- 
lished by  the  evidence.  It  seems  pretty  cer- 
tain that,  while  the  heirs  may  have  thougbt 
they  were  settling  all  these  claims,  the  wid- 
ow did  not  in  any  way  give  up  the  claims 
she  now  makes,  and  there  Is  nothing  in  the 
documents  which  passed  to  extend  the  scope 
of  the  settlement  beyond  tbe  parcels  of  land 
which  these  conveyances  affected. 

The  most  serious  question  arises  with  re- 
spoct  to  the  estimation  of  dower  in  the  seven 
lots  sold  from  the  homestead  estate.  It  Is 
undoubtedly  true  that,  who-e  the  personal 
property  of  an  estate  is  sufficient  to  pay 
debts,  It  must  be  used  to  exonerate  the  real 
estate  from  mortgages;  and,  when  relieved 
from  such  liens,  the  whole  land  Is  subject 
to  the  widow's  dower.    Whether  the  mort- 
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sages  were  made  before  marriage  or  after, 
and  whether  she  has  joined  In  making  them 
or  not,  the  debts  are  considered  to  be  debts 
of  the  husband,  for  which  she  is  only  surety, 
even  when  she  releases  dower  In  the  mort- 
gage; and,  as  long  as  the  husband  has  per- 
sonal property  wherewith  to  pay  them,  the 
personal  property,  and  not  her  dower,  must 
l>e  ased  for  that  purpose.  In  Rhode  Island, 
dower  attaches  to  an  equity  of  redemption  as 
If  the  husband  were  still  seised  in  fee,  the 
equitable  view  of  the  relation  between  mort- 
gagor and  mortgagee  being  adopted  for  this 
purpose,  inter  alia,  by  the  common  law. 
Eddy  ▼.  Moulton,  13  R.  I.  105;  Peckham  v. 
Hadwen,  8  B.  I.  165;  Gould  y.  WInthrop,  6  R. 
I.  319.  When  there  is  no  personal  estate, 
and  the  mortgage  is  satisfied  out  of  the  land 
Itself,  most  of  the  courts  In  this  country 
adopt  a  different  rule;  but  In  Rhode  Island 
an  early  case  took  the  ground  that  the  wife 
Is  entitled  to  full  dower  in  aU  her  husband's 
lands  If  there  is  either  personal  or  real  prop- 
erty wherewith  to  pay  the  debts.  Mathew- 
son  T.  Smith,  1  R.  I.  22,  25.  In  that  case 
land  was  sold  1>y  the  administrator,  by  li- 
cense of  the  probate  court,  the  purchaser  as- 
suming the  mortgage  and  the  payment  of 
dower.  It  was  argued  that  this  dower 
shonld  be  estimated  upon  the  surplus  remain- 
ing after  payment  of  the  mortgage,  but  the 
conrt  allowed  full  dower  in  the  whole  value 
of  the  estate.  While  this  decision  may  not 
govern  In  case  of  the  actual  foreclosure  of  a 
mortgage  by  power  of  sale  (Chaffee  v.  Frank- 
lin, 11  R.  I.  578),  It  Is  controlling  in  support 
of  the  appellee's  claim  that  she  is  entitled 
to  have  her  dower  in  the  whole  value  of  the 
land  when  It  Is  sold  by  order  of  the  probate 
court  I  am  forced  to  conclude,  therefore, 
that  In  this  case  the  sum  of  $988,  which  the 
widow  received  of  the  proceeds  of  the  seven 
lots,  was  her  own  money. 

Upon  the  second  question  the  same  case 
seems  to  me  to  be  decisive.  It  holds.  In  ef- 
fect, that  the  widow's  claim  Is  paramount  to 
that  of  the  heirs,  even  if  It  exhausts  all  the 
real  estate  left  after  payment  of  incumbran- 
ces. In  Kenyon  v.  Segar,  14  R.  I.  490,  where 
a  widow  was  required  to  contribute  towards 
the  payment  of  a  mortgage  in  which  she  bad 
joined  before  being  allowed  to  claim  her 
dower.  It  did  not  appear  that  there  was  other 
land  or  property  available  for  the  payment 
of  the  mortgage.  The  question  there  arose 
between  th^  dowress  and  one  not  liable  to 
pay  the  debt.  In  this  case  there  Is  the 
Academy  avenue  estate  still  liable  to  satisfy 
the  testator's  debts,  which  the  administra- 
trix now  asks  license  to  sell.  This  is  valued 
at  about  |7,000.  So  that,  deducting  the  val- 
ue of  her  dower  in  that,  which  she  has  al- 
ready received  in  another  form,  and  the  mort- 
gage of  $1,611.63,  there  will  be  left,  doubt- 
less, enough  to  repay  her  the  money  she  has 
advanced  and  the  advances  made  by  the 
heirs. 
I  conclude,  therefore,  that  the  adnMnistra- 
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triz  Is  entitled  to  a  license  to  sell  this  estate 
to  pay  these  debts,  and  the  order  of  the  mu- 
nicipal court  must  be  confirmed. 


SMITH  et  aL  V.  BANK  OF  NEW  ENGLAND. 

(Supreme  Court  of  New  Hampshire.     Hiilsbor- 
oogh.    Jan.  7,  1903.) 

CORPORATIONS  —  CONTRACTS— ULTRA  VIKBS— 
AUTHORIZATION— RATIFICATION  —  BVIDENCH 
—  S  U  FFICIKNCY— INSTRUCTIONS— DIRECTORS' 
MEBTINOS— PAROL  TESTIMONY  OF  TRANS- 
ACTIONS. 

1.  Defendanf  8  charter  (Laws  1887,  p.  646,  c. 
280,  {  2)  conferred  on  it  "all  the  powers  and 
privileges  of  a  loan,  trust  and  gaarantee  com- 
pany," including  power  ro  act  "as  a  trustee  for 
persons,  firms,  and  corporations."  Defendant 
entered  into  a  contract  with  a  trust  company, 
wherein  it  was  provided  that  the  trust  company 
should  issne  certificates  of  deposit,  transferring 
to  defendant,  as  trustee,  real  estate,  mortgages, 
stocks,  bonds  and  tax  certificates  as  security; 
and  defendant  agreed  to  rate  and  hold  such  se- 
curities at  their  actual  worth,  according  to  their 
best  judgment,  certify  on  each  certificate  of  de-  < 
posit  that  it  was  so  secured,  and  to  faithfully 
discharge  all  the  duties  imposed  upon  them, 
fffid,  that  the  contract  was  not  one  of  guaranty 
of  the  actual  worth  of  the  securities  deposited 
with  them,  and  was  not  on  that  ground  ultra 
vires. 

2.  To  show  that  a  contract  was  authorized  by 
a  corporation,  it  is  not  necessary  to  show  a  form- 
al vote  of  the  directors  authorizing  the  president 
and  treasurer  to  execute  it. 

3.  As  between  a  corporation  and  innocent  third 
parties  who  have  dealt  with  its  agents,  authority 
m  the  agent  to  execute  a  contract  may  some- 
times he  inferred  from  a  course  of  dealing. 

4.  Evidence  of  the  manner  in  which  the  direct- 
ors of  a  corporation  generally  permitted  the 
president  and  treasurer  to  act  for  it  In  the  trans- 
action of  Its  business  was  sufficient  to  justify  the 
jury  in  finding  that  they  authorized  a  particular 
contract  which  was  within  the  charter  powers  of 
the  corporation. 

5.  To  validate  a  contract  executed  by  the 
president  and  treasurer  of  a  corporation,  it  is 
not  necessary  to  show  that  the  directors  have 
elven  prior  authority  therefor;  subseqnent 
Knowledge  and  assent,  either  actual  or  construct- 
ive, is  sufficient. 

6.  Evidence,  in  an  action  against  a  corpora- 
tion on  certificates  of  deposit  executed  pursuant 
to  a  contract,  considered,  and  held  to  justify  the 
jury  in  finding  that  defendant's  president  and 
treasurer  executed  the  contract  with  the  knowl- 
edge, actual  or  constructive,  of  the  directors. 

7.  Instructions  embracing  abstract  statements 
of  law,  and  which  are  misleading  as  applied  to 
the  issues,  are  properly  refused. 

8.  The  fact  that  the  president  and  treasurer  of 
a  corporation  executed  the  contract  in  question 
for  the  corporation  could  be  considered,  with 
other  executive  acts  performed  by  them  with- 
otit  special  authorization,  as  bearing  on  the  ques- 
tion of  implied  authority  to  execute  the  contract. 

9.  On  an  issue  as  to  the  unplied  authority  in 
certain  officers  of  a  corporation  to  execute  the 
contract  in  question,  parol  testimony  as  to  what 
had  been  said  and  done  at  meetings  of  the  board 
of  directors,  and  which  was  not  of  record,  was 
admisRible. 

to.  The  admission  of  parol  testimony  as  to  mat- 
ters disclosed  in  the  records  of  the  corpuratlon 
was  harmless,  the  records  themselves  being  in 
evidence. 

11.  On  an  Issne  as  to  the  validity  of  a  con- 

ir  5.  See  Corporations,  vol.  U,  Cent  Die.  ((  1707, 
1710,  1713,  1716. 
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tract  executed  bj  a  corporation,  evidence  of  what 
It  receWed  as  compensation  for  its  Bervices  under 
tbe  contract  in  qneetion  was  properly  excluded. 

Transferred  from  Superior  Court;  Young, 
Judge. 

BUI  In  equity  by  Anna  L.  Smith  and  others 
against  the  Banlc  of  New  England.  Verdict 
for  the  plaintiffs,  and  defendants  except. 
Transferred  from  the  superior  court  by 
Toung,  judge.      ESxceptlons  overruled. 

March  29,  1892,  the  Union  Trust  Company 
and  the  defendants  entered  Into  a  contract, 
for  the  benefit  of  all  parties  who  should  be- 
come Interested  in  the  subject-matter,  where- 
in It  was  proTlded  that  the  trust  company 
should  Issue  certificates  of  deposit,  and  ai 
security  therefor  should  assign  and  transfer 
to  the  defendants,  as  trustees,  real  estate 
mortgages,  stocks,  bonds,  and  tax-sale  cer- 
tificates, the  face  value  of  which  should  ex- 
ceed by  10  per  cent,  the  amount  of  certifi- 
cates isused;  and  the  defendants  agreed  to 
rate  and  hold  such  securities  at  their  actual 
worth,  according  to  their  best  judgment,  to 
certify  upon  each  certificate  of  deposit  that 
It  was  so  secured,  and  to  faithfully  discharge 
all  the  duties  imposed  upon  them.  The  Union 
Trust  Company  failed  In  June,  1893.  The 
plaintiffs,  who  are  holders  of  unpaid  certifi- 
cates of  deposit  issued  by  the  trust  company 
and  countersigned  by  the  defendants,  sought 
to  recover  from  the  defendants  upon  the 
ground  that  the  latter  were  negligent  In  their 
management  of  the  trust  estate,  and  in  ap- 
proving stock  of  certain  Iowa  and  Missouri 
corporations  which  was  deposited  with  them 
as  a  part  thereof.  After  the  question  of  neg- 
ligence had  been  determined  In  the  plaintiffs' 
favor  by  the  verdict  of  a  jury,  and  the  excei>- 
tlons  taken  at  the  former  trial  had  been  over- 
ruled (Smith  V.  Bank,  70  N.  H.  187,  46  Atl. 
230),  certain  shareholders  in  the  defendant 
corporation  were  permitted  to  Intervene  and 
contest  the  validity  of  the  trust  agreement, 
upon  their  claim  that  the  contract  was  ultra 
vires,  and  that  the  officers  by  whom  It  was 
executed  acted  without  authority  from  the 
corporation.  Upon  a  trial  of  the  issue  thus 
presented,  the  plaintiffs'  evidence  tended  to 
show  the  following  facts.  In  addition  to  those 
stated  In  the  opinion:  The  defendants*  busi- 
ness consisted  of  a  savings-bank  department, 
a  banking  department,  and  a  trust  depart- 
ment, all  carried  on  In  the  same  banking 
rooms  In  Manchester,  under  the  general  su- 
perintendence of  Elliott,  the  treasurer  and 
active  manager.  Brlggs,  the  president,  was 
frequently  about  the  bank,  and  advised  and 
assisted  Elliott  to  some  extent.  The  board 
of  directors  consisted  of  24  members,  and 
held  monthly  meetings,  at  which  times  the 
treasurer  made  general  reports  concerning 
the  business  of  the  bank.  These  meetings 
were  not  largely  attended,  and  it  was  fre- 
quently difficult  to  secure  a  quorum.  An  ex- 
ecutive committee  of  five  directors  had 
charge  of  the  investment  of  funds,  the  nego- 
tiation of  securities,  and  such  other  business 


as  the  directors  might  determine.  Tbe  presi- 
dent and  treasurer  acted  generally  for  the 
bank  in  the  transaction  of  routine  business. 
It  was  admitted  that  the  execution  of  the 
trust  agreement  was  neither  authorized  nor 
ratified  by  vote  of  tbe  stockholders  or  dlrect- 
.ors  of  the  bank.  For  this  reason,  and  upon 
the  further  ground  that  the  evidence  was  In- 
sufiicieut  to  warrant  a  finding  that  Brlggs 
and  Elliott  were  authorized  to  execute  tbe 
contract  in  behalf  of  the  bank,  at  tbe  dose 
of  the  plaintiffs'  evidence  the  defendants 
moved  for  a  nonsuit;  at  the  close  of  all  the 
evidence  they  moved  that  a  verdict  be  di- 
rected In  their  favor;  and,  after  a  verdict 
for  the  plaintiffs,  they  moved  to  set  the  same 
aside  as  against  the  law  and  tbe  evidence. 
These  motions  were  severally  denied,  and 
the  defendants  excepted.  The  following  ques- 
tions were  submitted  to  the  jury,  the  words 
in  brackets  being  requested  modifications 
which  were  refused,  subject  to  the  defend- 
ants' exception:  "Did  the  bank  give  the  Un- 
ion Trust  Company  reason  to  believe  that 
Brlggs  and  Elliott  were  authorized  to  make 
this  contract  [except  what  was  said  and  done 
by  Brlggs  and  Elliott  at  the  time;  if  so,  by 
whom  and  in  what  way]?  Did  the  bank 
know,  or  ought  it  to  have  known,  of  this  con- 
tract when  It  was  made  [except  such  knowl- 
edge as  Brlggs  and  Elliott  had  at  the  time; 
if  so,  what  was  it,  and  who  had  knowledge 
thereof  other  than  Brlggs  and  Elliott]?  Did 
the  bank  know,  or  ought  it  to  have  known, 
of  this  contract  before  the  failure  of  the  Un- 
ion Trust  Company  [except  such  knowledge 
thereof  as  Brlggs  and  Elliott  had;  If  so,  how 
and  when  and  by  whom  did  it  obtain  such 
knowledge]?  Did  the  bank  know,  or  ought 
it  to  have  known,  of  this  contract  before  Jan- 
uary 1,  1896  [except  such  knowledge  thereof 
as  Brlggs  and  Elliott  had;  if  so,  how  and 
when  and  by  whom  did  It  obtain  such  knowl- 
edge]?" The  defendants  also  excepted  to 
the  denial  of  a  request  for  certain  specific 
instructions;  to  an  Instruction  that  the  exe- 
cution of  the  contract  by  Brlggs  and  Elliott 
might  be  considered  as  bearing  on  the  ques- 
tion of  implied  authority;  to  the  admission 
of  oral  testimony  as  to  proceedings  at  meet- 
ings of  tbe  board  of  directors  of  the  defend- 
ant bank;  and  to  the  exclusion  of  evidence 
tending  to  show  that  the  amount  received 
by  the  defendants,  as  compensation  for  their 
services  as  trustees,  was  no  more  than  suffi- 
cient to  pay  for  the  clerical  work  required  to 
be  done. 

David  A.  Taggart  and  Thomas  O.  Frost 
for  plaintiffs.  Mitchell  &  Foster  and  Oliver 
£1.  Branch,  for  defendants. 

REMICK,  J.  This  case  has  been  here 
twice  before.  First  it  came  up  on  demurrer 
to  the  bill,  and  the  demurrer  was  overruled. 
Smith  V.  Bank,  69  N.  H.  254,  46  AtL  1062.  A 
trial  upon  the  merits  followed;  verdict  for 
the  plaintiff,  exceptions  to  this  court,  and  tbe 
exceptions  were  overruled.    Smith  t.  Bank, 
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70  N.  H.  187,  46  Atl.  23a  The  case  was 
then  In  order  for  Judgment  for  the  plaintiff; 
but  as  the  validity  of  the  trust  contract,  out 
of  which  the  rights  and  obligations  of  the 
parties  arise,  was  admitted  at  the  former 
trial,  the  sole  question  there  being  whether 
the  defendants  as  trustees  had  exercised  due 
care  in  the  performance  of  the  duties  Impos- 
ed by  It,  certain  shareholders  of  the  defend- 
ant corporation  moved  for  leave  to  intervene 
and  contest  the  validity  of  the  contract, 
claiming  (1)  tliat  it  was  not  authorized  by 
the  charter  of  the  corporation,  and  (2)  tliat 
It  was  not  authorized  by  the  corporation. 
The  motion  was  granted,  and  there  was  a 
Jury  trial  of  the  questions  of  fact  Involved. 
The  Jury  found  for  the  plaintiff— that  the 
contract  was  authorized  by  the  corporation— 
and  the  case  la  now  here  for  the  third  time 
upon  exceptions. 

The  substantial  questions  presented  for 
our  consideration  are:  First,  was  the  con- 
tract ultra  vires  of  the  defendants'  charter? 
Second,  If  not,  was  the  evidence  that  its  exe- 
catlon  was  authorized  by  the  cori)oratlon  suf- 
ficient to  warrant  the  court  in  leaving  that 
question  to  the  Jury? 

1.  Was  the  contract  ultra  vires?  The  char- 
ter expressly  confers  upon  the  defendants  "all 
the  powers  and  privileges  •  •  •  of  a 
loan,  trust,  and  guarantee  company,"  Includ- 
ing power  to  act  "as  a  trustee  for  persons, 
firms,  corporations,  or  estates  of  deceased 
persons."  Laws  1887,  p.  646,  c.  280,  i  1. 
In  view  of  such  general  and  comprehensive 
terms  of  authorization,  there  would  seem  to 
be  no  room  for  doubt  that  the  trust  contract 
In  question  Is  within  the  letter  of  the  char- 
ter. But  it  is  urged  with  much  earnestness 
and  ability  that  the  contract  constituted  the 
defendants  guarantors  of  the  actual  worth 
of  the  collateral  deposited  with  them,  and  in 
effect  required  them  to  make  examination 
and  appraisal,  In  the  West,  of  each  piece 
of  property  behind  the  collateral  deposited, 
and  constant  re-examlnation  and  reappraisal 
to  guard  against  subspquent  depreciation; 
that  even  then  the  actual  worth  of  the  prop- 
erty would  be  subject  to  so  many  contin- 
gencies that  the  assets  of  the  defendants 
would  be  in  continual  jeopardy;  and  that 
the  Legislature  could  not  have  intended  to 
authorize  a  guaranty  so  hazardous.  With- 
out considering  the  authority  of  the  court  to 
declare  a  contract  of  guaranty  ultra  vires  of 
a  charter  conferring,  in  general  terms,  all  the 
powers  and  privileges  of  a  guaranty  com- 
pany, upon  the  ground  that  the  particular 
contract  Is  so  hazardous  In  nature  the  LiCg- 
Islature  could  not  have  contemplated  it,  it 
is  sufficient  for  the  purposes  of  the  present 
cane  to  say  tliat  the  contract  In  question 
imposed  upon  the  defendants  no  guaranty 
obligation,  but  only  the  ordinary  duty  of  a 
trustee  to  exercise  reasonable  care  In  the 
discharge  of  the  trust,  they  had  undertaken. 
Smith  V.  Bank,  70  N.  H.  187,  46  Atl.  230. 
This  much  the  defendants  expressly  assumed 


with  reference  to  the  plaintlfla,  whan,  ia  the 
language  of  the  trust  contract,  they  accept- 
ed "said  trust,"  and  covenanted  "with  said 
company,  and  with  all  parties  who  shall  be- 
come In  any  wise  Interested,  that  tbey  will 
faithfully  discharge  all  the  duties  herein  im- 
posed upon  them."  While  reasonable  care 
as  to  keeping  on  hand  securlttes  of  the  kind 
and  valne  provided  for  by  the  trust  contract 
might  not  require  the  defendants  to  have 
somebody  constantly  In  the  West,  appraising 
and  reappraising  the  property  upon  which 
their  value  depended,  as  has  been  suggested, 
it  would  require  the  defendants,  as  provided 
by  the  contract,  to  act  according  "to  the  best 
of  their  Judgment,"  and,  as  charged  by  the 
court  at  the  trial,  to  exercise  such  care  as 
men  of  average  prudence,  under  precisely 
the  same  circumstances,  would  have  used. 
Knowlton  v.  Bradley,  17  N.  H.  458,  43  Am. 
Dec.  609;  KlmbaU  v.  Beding,  31  N.  H.  852, 
64  Am.  Dec.  333;  Raynes  v.  Baynes,  54  M. 
H.  201,  202,  210;  Mattocks  v.  Moulton,  84 
Me.  546,  561,  24  Atl.  1004;  State  v.  Wash- 
bum,  67  Conn.  187,  188,  34  AtL  1034;  Speak- 
man  v.  Tatem,  48  N.  J.  Eq.  136,  148,  149, 
21  Atl.  466;  GUbert  T.  Kolb,  86  Md.  627, 
634,  87  AU.  423;  Lew.  Tr.  243;  1  Per.  Tr. 
t  401;  Und.  Tr.  253,  266;  2  Pom.  Bq.  Jnr. 
I  1067.  We  can  hardly  be  expected  to  de- 
clare a  contract  ultra  vires  merely  because  it 
is  of  such  a  nature  that  falliure  to  exercise 
the  ordinary  care  required  of  every  trustee, 
and  for  that  matter  of  everybody,  may  sub- 
ject the  trustee  to  an  indemnity  payment 
wholly  disproportionate  to  his  compensation. 
In  the  present  case  it  Is  more  reasonable  to 
suppose  that  the  Legislature  assumed  that 
the  defendants  wonld  protect  themselves 
against  the  possibility  of  heavy  loss  from 
peculiarly  difficult  and  hazardous  trust  un- 
dertakings by  not  accepting  them,  than  that 
they  intended  to  exclude  such  undertakings 
from  the  general  authority  conferred.  The 
conclusion  Is  that  the  contract  was  within  the 
terms  of  the  charter. 

2.  Was  the  contract  authorized  by  the 
corporation?  It  was  not  necessary  to  show 
a  formal  vote  of  the  directors  authorizing 
Brlggs  and  Elliott  to  execute  the  contract. 
As  between  a  corporation  and  Innocent  third 
parties  who  have  dealt  with  its  agents,  au- 
thority may  sometimes  be  Inferred  from  a 
course  of  dealing.  HiUiard  v.  Goold,  34  N. 
H.  2.30,  239,  60  Am.  Dec.  765;  Holland  v. 
Association,  68  N.  H.  480.  41  AtL  178;  Wil- 
liams V.  McKay,  40  N.  J.  Eq.  189,  53  Am. 
Rep.  775:  n.  S.  Bank  v.  Dandridge,  12 
Wheat.  64,  6  L.  Ed.  552;  Martin  v.*  Webb, 
110  U.  S.  7,  8,  8  Snp.  Ct.  428.  28  L.  Ed.  49; 
Pittsburg,  etc..  By.  v.  Bridge  Co.,  131  U.  S. 
371,  382,  3S3,  9  Sup.  Ct.  770,  33  L.  Ed.  157: 
O.  V.  B.  Co.  V.  Bank,  36  C.  C.  A.  633,  95 
Fed.  23,  34;  Colorado  Springs  Co.  v.  Com- 
pany, 38  C.  C.  A.  433,  97  Fed.  843;  Salem 
Iron  Co.  V.  Iron  Mines,  50  C.  C.  A.  213,  112 
Fed.  239.  Evidence  of  the  witness  Healey 
and  others,  as  to  the  way  and  manner  In 
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which  the  directors  had  commonly  permitted 
KlUott  and  Brlggs  to  act  for  the  company  In 
matters  generally,  was  sufficient  to  warrant 
the  Jury  In  finding  that  they  authorized  this 
particular  contract,  It  being  a  contract  In  pur- 
suance of  the  objects  for  which  the  defend- 
ants were  incorporated,  and  within  the  ex- 
press terms  of  their  charter.  But  prior  au- 
thority, neither  express  nor  implied,  was  nec- 
essary to  give  validity  to  the  contract  Bub- 
sequent  knowledge  and  assent  may  be  equiva- 
lent to  previous  authority.  Libby  v.  Land 
Co..  68  N.  H.  444,  44  Atl.  602;  Pittsburg, 
etc.,  By.  y.  Bridge  Co.,  131  U.  S.  871,  9  Sup. 
Ct.  770,  33  L.  Ed.  157;  6  Thomp.  Corp.  J 
52S5.  And  It  Is  not  necessary  that  knowl- 
edge should  be  actual,  or  that  assent  should 
be  formal,  to  effect  such  a  result  If  the 
directors,  In  the  exercise  of  ordinary  care, 
ought  to  have  known  of  the  execution  of 
the  contract  by  Brlggs  and  Elliott  It  is  in 
law  as  if  they  knew.  Martin  v.  Webb,  110 
U.  S.  7,  3  Sup.  Ct  428,  28  L.  Ed.  49;  Salem 
Iron  Ca  v.  Iron  Mines,  50  C.  C.  A.  213,  112 
Fed.  239,  243;  Hanover  Bank  v.  Company, ' 
148  N.  Y.  012,  623,  43  N.  B.  72,  51  Am.  St 
Rep.  721;  Com  Excfa.  Bank  y.  Company, 
163  N.  r.  332,  57  N.  E.  477;  Williams  v.  Mc- 
Kay, 40  N.  J.  Eq.  188,  63  Am.  Bep.  775;  3 
Thomp.  Corp.  §  4108;  4  Id.  $S  4884,  5190, 
5224,  5285,  5308.  Knowing,  their  assent 
might  be  shown  by  silence  and  acquiescence, 
as  well  as  by  formal  vote  of  ratification. 
Llbby  V.  I^nd  Co.,  G8  N.  H.  444,  445,  44 
AO.  902;  Pittsburg,  etc.,  Ry.  v.  Bridge  Co., 
131  U.  S.  371,  8  Sup.  Ct  770,  33  L.  Ed.  157; 
4  Thomp.  Corp.  §§  5285,  5280,  5298.  The 
evidence  tended  to  show  that  the  contract 
was  executed  by  Brlggs  and  Elliott,  as  pres- 
ident and  treasurer,  respectively,  of  the  cor- 
poration, and  kept  among  its  papers  without 
any  fraud  or  concealment;  that  the  securities 
deposited  pursuant  to  the  contract  were  kept 
In  the  defendants'  vaults;  that  an  account 
was  kept  of  the  transactions  under  the  con- 
tract in  a  book  opened  expressly  for  the  pur- 
pose, and  also  kept  in  the  defendants'  vaults 
with  the  other  books;  that  during  the  year 
Immediately  following  the  execution  of  the 
trust  agreement,  the  certificates  of  deposit 
to  which  the  contract  related  were  being 
countersigned  and  issued  from  day  to  day. 
In  the  defendants'  office,  by  the  defendants' 
agents,  without  pretense  of  fraud  or  conceal- 
ment; that  compensation  was  twice  received 
for  services  under  the  contract,  and  entered 
upon  the  defendants'  cashbook;  that  the 
books  and  accounts  of  the  defendants  were  ex- 
amined and  audited  by  committees  especial- 
ly appointed  for  the  purpose  by  the  directors 
and  stockbolders  of  the  defendant  corpora- 
tion. Brlggs  testified,  in  effect,  that  the 
board  of  directors  were  informed  from  time 
to  time  of  the  general  course  of  the  bushiess; 
that  he  was  perfectly  satisfied  in  his  own 


mind  that  some  of  the  directors  knew  about 
the  contract;  that  he  had  not  said  it  was 
not  submitted  to  the  directors.  Elliott  testi- 
fied. In  effect,  that  he  had  the  making  of  the 
contract  In  charge  for  the  bank  and  the  ex- 
ecutive committee;  that  at  the  meetings  of 
the  board  of  directors  they  went  over  the 
business  of  the  bank  in  general;  that  he 
made  no  concealment  of  the  making  and  ex- 
ecution of  this  agreement  as  far  as  the  di- 
rectors were  concerned;  and  that  he  thought 
some  of  the  directors  knew  about  It  or  might 
have  known  about  it  We  think  these  facts 
and  circumstances  quite  sufficient  to  war- 
rant a  finding  of  knowledge,  actual  or  con- 
structive, on  the  part  of  the  directors  as  a 
board;  and  their  silence  and  acquiescence  for 
nearly  10  years  leave  no  doubt  of  their  as- 
sent 

3.  The  defendants'  motions  for  nonsuit  and 
verdict  and  to  set  the  verdict  aside,  were 
properly  denied. 

4.  The  questions  submitted  to  the  Jury,  as 
to  whether  the  defendants  gave  reason  to 
believe  that  Brlggs  and  Elliott  had  authority 
to  make  the  contract,  and  whether  the  de- 
fendants had  knowledge  of  the  contract  were 
warranted  by  the  evidence;  and  the  court 
properly  refused  to  modify  them  as  requested 
by  the  defendants. 

6.  The  requests  for  instructions,  to  which 
the  defendants  have  given  attention  In  brief 
or  argument,  were  properly  refused.  They 
called  for  abstract  statements  of  law  not  ap- 
plicable to  the  Issues  before  the  Jury,  and 
misleading  as  applied  to  those  issues. 

6.  The  fact  that  the  particular  contract 
was  executed  by  Brlggs  and  Elliott  might  be 
considered,  with  other  executive  acts  per- 
formed by  them  without  special  or  formal 
authorization,  as  bearing  on  the  question  of 
implied  authority  arising  from  a  course  of 
conduct  or  dealing.  The  charge  in  this  par- 
ticular was  therefore  unexceptionable. 

7.  Upon  the  question  of  Implied  authority 
from  a  course  of  dealing,  much  that  is  rele- 
vant may  be  said  and  done  at  directors'  meet- 
ings which  may  not  be  of  record.  That  such 
matters  may  be  legitimate  subjects  of  in- 
quiry upon  such  an  Issue  as  between  the  cor- 
poration and  third  parties  cannot  be  doubted. 
So  far  as  the  directors  were  allowed  to  tes- 
tify concerning  matters  which  were  actually 
of  record,  the  error  would  not  seem  to  be 
material,  in  view  of  the  fact  that  the  records 
were  put  in  evidence  by  the  plaintiffs. 

8.  The  fact  that  the  amount  received  by  the 
defendants  as  compensation  for  their  services 
as  trustees  was  no  more  than  sufficient  to 
pay  the  clerical  work,  was  Irrelevant  and 
properly  excluded. 

Exceptions  overruled. 

BINGHAM,  J.,  did  not  sit  The  others 
concurred. 
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CABRIOAM  T.  BTILLWELIi. 

(Supreme  Jndldal  Court  of  Maine.    Jan.  1, 
1903.) 

DEATH  BT  INJURY— PLEADINa-^NBOUQBNCS— 

FIBB  BSCAFI^TENANT^LIABIL.- 

ITT— OWNER. 

1.  While  chapter  124,  Pub.  Laws  1891,  gives 
only  a  right  of  action  to  the  personal  representa- 
tiTe  of  a  deceased  person,  whose  immediate 
death  was  caused  b^  the  negligence  or  fault  com- 
plained of,  and  while  it  necessarily  follows  that 
the  declaration  in  an  action  under  this  statute 
must  contain  a  sufficient  averment  of  such  imme- 
diate death,  it  is  not  necessary  that  any  particu- 
lar words  should  be  used  for  this  purpose.  It 
is  saflicient  if  it  necessarily  api>ear8  from  the 
phraseology  of  the  ayerment  that  the  death  of 
the  deceased  was  immediate. 

2.  Where  the  negligence  complained  of  is  the 
failure  of  the  defendant  to  provide  and  maintain 
snitatde  fire  escapes  upon  a  building  owned  and 
controlled  by  hifa  and  under  his  management, 
and  the  allegation  is  that  the  deceased,  being 
properly  in  the  third  story  of  the  building  at 
the  time  that  the  fire  broke  out  therein,  by  reason 
of  sacfa  fault  of  the  defendant,  and  without  fault 
upon  her  part,  "was  then  and  there  burned  to 
death  and  consumed  by  said  fire,  and  then  and 
thereby  lost  her  life,  held,  that  the  necessary 
meaning  of  this  averment  is  that  the  immediate 
death  of  the  deceased,  within  the  meaning  of  the 
statute,  was  caused  in  the  manner  described. 

3.  By  Rev.  St.  c.  26,  8  26,  as  amended  by  chap- 
ter 88,  Pub.  Laws  1891,  the  duty  of  providing 
and  maintaining  suitable  fire  escapes  upon  a 
building,  to  which  the  statute  is  applicable.  Is 
imposed  upon  the  owner,  notwithstanding  the 
huUding  is  in  the  possession  of  a  tenant,  or,  being 
in  the  possession  of  a  tenant,  is  so  used  as  to 
bring  it  witiiin  the  application  of  the  statute. 

4.  The  court  does  not  decide,  because  apparent- 
ly the  question  does  not  arise,  whether  or  not 
uiis  would  be  so  if  a  building,  not  itself  belong- 
ing to  one  of  the  classes  specified,  and  not  let  by 
the  owner  for  any  purpose  mentioned  in  the  sec- 
tion, should  come  within  the  provisions  of  the 
law  by  reason  of  its  use  by  the  tenant  for  any  of 
such  purposes,  without  the  knowledge  and  con- 
sent of  the  owner. 

6.  This  duty  thus  imposed  upon  the  owner  of 
a  building  coming  within  the  designated  classes 
does  not  depend  upon  the  action  of  the  municipal 
officers  or  nre  engineers,  or  upon  their  failure  to 
take  action. 

6.  If  the  defendant's  failure  to  perform  a  duty 
Imposed  upon  him  by  statute  for  the  benefit  of 
persons  lawfully  employed  In  the  building  was 
the  proximate  cause  of  the  death  of  the  plain- 
tifTs  intestate,  and  if  her  death  was  the  natural 
and  ordinary  consequence  of  this  failure  upon 
the  part  of  the  defendant,  then  it  is  at  least  evi- 
dence of  actionable  negligence  upon  his  part  to 
be  submitted  to  a  jorj. 

(Official.) 

ExceptionB  from  Supreme  Judicial  Oonrt, 
Penobscot  Comity. 

Action  by  William  Garrigan  against  Cleve- 
land S.  Stniwell  to  recover  for  the  death  of 
plaintiff's  Intestate,  who  was  bnmed  to  death 
In  the  defendant's  building  on  October  16, 
1901.  It  was  claimed  that  the  defendant 
was  liable  because  be  had  not  provided  any 
fire  escape  on  the  building.  The  defendant 
filed  a  general  demurrer  to  the  declaration, 
wblcb  was  sustained  by  tbe  court  below,  and 
plaintiff  excepts.    Sustained. 

At  tbe  hearing  upon  the  demurrer  at  nisi 
prlos  the  defendant  contended  that  the  plain- 


tiff's declaration  was  defective  for  tbe  fol- 
lowing reasons: 

First  That  there  was  no  allegation  in  the 
declaration  that  the  death  of  tbe  plaintiff's 
intestate  was  immediate. 

Secondly.  That  It  is  a  condition  precedent 
to  any  liability  of  an  owner  of  a  building  for 
failure  to  provide  it  with  suitable  fire  escapes 
that  said  owner  should  first  receive  from  the 
municipal  officers  or  fire  engineers  written 
notice  of  their  determination  as  to  tbe  suffi- 
ciency of  said  fire  escapes,  as  provided  In 
Bev.  St  c.  26,  i  28,  and  that  no  liabUity  is 
Incurred  for  failure  to  provide  flre  escapes 
until  60  days  after  the  receipt  of  said  notice, 
and  that  there  was  no  allegation  in  the  plain- 
tiff's declaration  of  tbe  performance  of  this 
condition. 

Thirdly.  That  under  the  statute  tbe  duty 
to  provide  a  building  with  flre  escapes  rests 
upon  the  tenant  or  occupant,  and  not  npon 
the  owner. 

Argued  before  WISWELL,  O.  J.,  and 
WHITEHOUSB,  POWERS,  PEABODY,  and 
SPEAR,  JJ. 

F.  J.  Martin,  H.  M.  Cook,  and  M.  McCar- 
thy, for  plaintiff.  0.  H.  Bartiett,  for  defend- 
ant 

WISWELL,  G.  J.  This  is  an  action  under 
chapter  124,  Pub.  Laws  1891,  to  recover  dam- 
ages for  the  death  of  tbe  plaintiffs  intestate, 
alleged  to  have  been  caused  by  the  fault  of 
the  defendant  The  defendant  filed  a  general 
demurrer  to  the  declaration,  which  was  sus- 
tained pro  forma  by  tbe  court  at  nisi  prlus, 
and  the  case  comes  here  upon  tbe  plaintifTs 
exception  to  this  ruling.  It  will  only  be  nec- 
essary to  consider  the  objections  to  the  dec- 
laration that  are  lurged  by  counsel  in  support 
of  his  demurrer. 

1.  It  Is  contended  that  the  declaration  con- 
tains no  such  sufficient  allegation  of  the  im- 
mediate death  of  the  deceased  as  Is  neces- 
sary in  actions  under  this  statute,  under  the 
construction  thereof  by  this  court  in  Sawyer 
V.  Perry,  88  Me.  42,  33  Atl.  660,  and  Conley 
V.  Portland  Gas  Light  Compauy,  96  Me.  281, 
52  Ati.  6S6.  Tbe  negligence  complained  of 
was  the  failure  of  the  defendant  to  provide 
and  maintain  suitable  flre  escapes  upon  a 
building  owned,  controlled,  and  under  the 
management  of  the  defendant,  by  reason 
whereof,  it  Is  alleged,  the  deceased,  being 
properly  In  the  third  story  of  the  building  at 
the  time  that  the  flre  broke  out  therein,  and 
without  fault  upon  her  part,  lost  her  life. 
The  allegation  is  that  tbe  deceased,  by  reason 
of  such  fault  of  the  defendant,  "was  then 
and  there  burned  to  death  and  consumed  by 
said  flre,  and  then  and  thereby  lost  her  life." 

It  Is,  of  oourse,  well  settled  that  the  stat- 
ute under  which  this  action  was  brought 
gives  only  a  right  of  action  to  the  personal 
representative  of  a  deceased  person  whose 
Immediate  death  was  caused  by  the  negli- 
gence or  fault  complained  of,  and  It  neces- 
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sarily  follows  that  the  declaration  muBt  con- 
tain a  sufficient  averment  of  sucb  Immediate 
death.  But  it  is  not  necessary  that  any  par- 
ticular words  should  be  used  if  It  necessarily 
appears  from  the  averment  that  the  death  of 
the  deceased  was  Immediate.  Even  In  crim- 
inal pleading  It  is  well  settled  that  a  stato- 
tory  offense  may  be  sufficiently  set  out  with- 
out using  the  precise  language  of  the  statute, 
by  the  employment  of  language  which  is  the 
full  equivalent  thereof.  In  this  case  we 
think  that  the  necessary  meaning  of  the  al- 
legation above  quoted  is  that  the  immediate 
death  of  the  deceased,  within  the  meaning  of 
the  statute,  was  caused  in  the  manner  de- 
scribed. Not  that  the  deceased  received  in- 
juries from  which  she  subsequently,  how- 
ever shortly  thereafter,  died,  but  that  she 
then  and  there  lost  her  life  by  being  "burned 
to  death  and  consumed." 

2.  The  action  is  against  the  defendant  as 
owner  of  the  building  described.  The  dec- 
laration contains  sufficient  averments  as  to 
the  defendant's  ownership;  that  the  building 
was  one  in  which  a  business  was  carried  on 
"requiring  the  presence  of  workmen  above 
the  first  story";  that  it  was  the  duty  of  the 
defendant  to  provide  and  maintain  suitable 
fire  escapes  for  such  building;  that  the  de- 
fendant failed  to  perform  this  duty;  and  that 
by  reason  thereof  the  deceased,  without  fault 
upon  her  part  lost  her  life.  The  contention 
of  the  defendant  is  that  this  building  was  at 
the  time  of  the  fire  In  which  the  deceased 
lost  her  life  In  the  possession  of  a  tenant; 
that  it  was  the  duty  of  the  tenant,  if  of  any- 
body, to  provide  flre  escapes;  and  that  there- 
fore, this  action  cannot  be  maintained  against 
the  owner.  Strictly,  the  question  does  not 
arise  upon  demurrer,  because  it  does  not  ap- 
pear from  the  declaration  that  the  building 
was  in  the  possession  of  a  tenant  at  the  time 
of  the  flre.  But,  as  the  question  will  neces- 
sarily arise  later,  if  such  was  the  case,  and 
as  both  sides  have  fully  argued  it,  we  deem 
it  proper  and  advisable  to  decide  the  question 
now,  in  view  of  our  conclusion. 

The  duty  of  maintaining  flre  escapes  upon 
certain  buildings  was  created  by  statute.  By 
Rev.  St  c.  26,  i  26,  as  amended  by  chapter 
89,  Pub.  Laws  1881,  "every  building  in  which 
any  trade,  manufacture,  or  business  is  car- 
ried on,  requiring  the  presence  of  workmen 
above  the  first  story,"  as  well  as  certain  oth- 
er classes  of  buildings,  "shall  at  all  times  be 
provided  with  suitable  and  sufficient  flre  es- 
capes, outside  stairs,  or  ladders  from  each 
story  or  gallery  above  the  level  of  the  ground, 
easily  accessible  to  all  inmates  in  case  of  flre 
or  of  an  alarm  of  flre."  The  next  two  sec- 
tions of  the  chapter  provide  that  in  towns 
having  no  organized  flre  department  the  mn- 
nlclpal  officers,  and  in  cities,  towns,  and  vil- 
lages having  an  organized  flre  department 
the  board  of  flre  engineers,  shall  annually 
make  an  inspection  of  the  safeguards  requir- 
ed by  the  preceding  section,  pass  upon  their 
■nffidency  and  state  of  repair,  and  direct  such 


alterations,  additions,  and  repairs  as  tbey  ad- 
judge necessary,  and  shall  give  written  no- 
tice to  the  occupant  of  such  building,  "also  to 
the  owner  thereof,  if  known,"  of  their  deter- 
mination as  to  the  sufficiency  of  the  precau- 
tions and  safeguards  required,  and  as  to  the 
alterations,  additions,  and  repairs  that  tbey 
adjudge  necessary.  By  the  next  section  a 
penalty  Is  provided  for  any  owner  or  occu- 
pant who  neglects  to  comply  with  such  or- 
der of  these  officers  within  the  time  allowed, 
and  for  any  owner  who  lets  or  occupant  'who 
uses  such  building  In  violation  of  this  order. 

The  question  is  whether,  by  these  sections 
of  the  Revised  Statutes,  the  duty  of  provid- 
ing and  maintaining  sufficient  flre  escapes 
upon  buildings  to  which  the  statutes  are  ap- 
plicable, where  the  building  Is  In  possession 
of  a  tenant,  or  where,  being  in  the  posses- 
sion of  a  tenant  it  is  so  used  as  to  bring  It 
within  the  application  of  the  statutes,  is  Im- 
posed upon  the  owner.  The  question  is  by 
no  means  free  from  difficulty,  and  little  as- 
sistance can  be  obtained  from  the  decisions 
of  the  courts  of  other  states,  construing  stat- 
utes of  the  same  general  nature,  because  the 
statutes  of  the  different  states  upon  this  sub- 
ject differ  in  respects  more  or  less  essentiiat 
as  bearing  upon  this  question. 

It  will  be  noticed  that  the  flrst  section  re- 
lating to  the  subject  does  not  specifically 
enjoin  the  duty  upon  any  particular  person. 
It  simply  requires  that  the  classes  of  build- 
ings enumerated,  and  the  buildings  used  for 
the  purposes  specified,  "shall  at  all  times  be 
provided  with  suitable  and  sufficient  flre  es- 
capes." The  next  two  sections  rdate  to  the 
enforcement  of  this  requirement  by  certain 
officers.  Section  28  provides  that  such  offi- 
cers shall  give  "written  notice  to  the  occu- 
pant of  such  building,  also  to  the  owner 
thereof,  if  known,"  of  their  determination  as 
to  the  sufficiency  of  such  flre  escapes,  and  as 
to  the  changes  that  they  adjudge  necessary. 
We  think  that  this  section  throws  some  light 
upon  the  legislative  Intent  Why,  when  such 
a  building  is  in  the  possession  of  some  one 
other  than  the  owner,  should  the  statute  re- 
quire notice  to  the  owner,  unless  it  was  the 
intention  of  the  Legislatiu'e  to  impose  this 
duty  upon  him? 

The  next  section,  as  we  have  seen.  Im- 
poses a  penalty  upon  "any  owner  or  occu- 
pant who  neglects  to  comply"  with  the  or- 
der of  the  designated  officers  within  the  time 
Ihnlted,  and  further  provides  that  "if  the 
owner  or  occupant  of  said  building  lets  or 
uses  the  same  In  violation  of  snob  o^9cr." 
be  shall  be  subject  to  a  penalty.  If  It  is 
made  an  offense,  and  subjects  the  owner  to 
a  penalty,  for  him  to  let  »  building  without 
complying  with  the  order  relative  to  the 
sufficiency  of  the  flre  escapes,  it  would  seem 
to  follow  that  the  duty  in  relation  thereto 
enjoined  by  the  flrst  section  was  Imposed 
upon  him. 

In  Lee  ▼.  Smith,  42  Ohio  St  458,  61  Am. 
Rep.  839,  where  the  coort  in  the  constmc- 
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tion  of  a  statute  which  tanposed  upon  the 
owners  of  factories  and  workhouses  the  duty 
of  providing  fire  escapes,  held  that  the  stat- 
ute was  not  applicable  to  the  owners  of 
premises  In  the  possession  of  lessees,  the 
court  bases  Its  reasoning  and  conclusion  to 
a  considerable  extent  upon  the  fact  that 
by  the  language  of  the  statute  the  duty  Is 
not  Imposed  upon  the  owner  of  a  building, 
but  upon  the  owner  of  a  factory  or  work- 
shop, and  that  a  factory  or  workshop  Is  not 
synonymous  with  a  building.  And  Schott  ▼. 
Harvey,  106  Pa.  222,  61  Am.  Kep.  201,  In 
which  the  court  reached  the  same  conclu- 
sion, in  construing  a  similar  statute,  Is  based 
upon  the  same  reasoning.  But  the  language 
of  oar  statute  Is  entirely  different  In  this 
Important  respect.  These  safeguards  are 
not  merely  required  upon  factories  and 
workshops,  but  upon  any  building  In  which 
any  trade,  manufacture,  or  business  Is  car- 
ried on  "requiring  the  presence  of  workmen 
rtove  the  first  story." 
.  In  Illinois  the  statute  In  relation  to  this 
subject  is  somewhat  similar  to  the  one  in 
this  state.  One  section  requires  that  cer- 
tain buildings  shall  be  provided  with  fire 
escapes,  without  more  specifically  Imposing 
the  duty  of  providing  such  fire  escapes  upon 
any  particular  person.  Another  section  pro- 
vides for  notice  to  be  given  by  the  designated 
authorities  to  "the  owners,  trustees,  lessee 
or  occupant  or  either  of  them."  The  court 
held  in  Landgraf  v.  Kuh,  188  111.  484,  59  N. 
B.  601,  that  the  owners  of  a  building  were 
not  relieved  from  liability  for  a  failure 
to  perform  this  duty,  because  a  part  of  the 
premises  was  in  the  possession  and  under 
the  control  of  tenants  of  the  owners  instead 
of  l>elng  directly  in  their  possession.  It  is 
said  In  the  opinion:  "The  Injunction  being 
in  the  alternative,  the  notice  may  be  given 
to  the  one  as  well  as  to  the  other,  and  there- 
fore to  the  owner,  as  well  as  to  the  lessee,  or 
occupant"  In  Arms  v.  Ayer,  192  111.  601. 
61  N.  K  851,  68  L.  B.  A.  277,  85  Am.  St 
Rep.  357,  this  construction  of  the  statute  is 
reaffirmed. 

By  our  statutes,  as  we  have  seen,  the  pen- 
alty for  failure  to  comply  with  the  order  of 
the  municipal  ofiJcers  or  fire  engineers  is  im- 
posed, in  the  alternative,  upon  the  owner  or 
occupant  And  the  provision  In  regard  to 
the  notice  in  writing,  especially  applicable 
to  cases  where  the  owner  is  not  in  possession, 
requires  that,  notwithstanding  that  fact, 
such  notice  must  be  given  to  the  owner,  if 
known.  Upon  the  whole,  we  are  of  the 
opinion  that  the  statutes  which  we  have 
referred  to  impose  the  duty  upon  the  owner 
of  a  bnllding,  within  the  application  of  these 
sections,  or  which,  by  reason  of  its  use.  Is 
Inrooght  within  their  application,  to  provide 
and  maintain  suitable  and  sufficient  fire  es- 
capes upon  such  a  bnllding,  notwithstanding 
it  is  in  the  possession  of  a  tenant  We  do 
not  decide,  because  apparently  the  question 
does  not  arise,' that  this  would  be  so  if  a 


building,  not  Itself  belonging  to  one  of  the 
classes  specified,  and  not  let  by  the  ovraer 
for  any  purpose  mentioned  In  the  section, 
should  come  within  the  provisions  of  the 
law  by  reason  of  Its  use  by  the  tenant  for 
any  of  such  purposes  without  the  knowl- 
edge or  consent  of  the  owner. 

If  the  defendant's  failure  to  perform  a  du- 
ty imposed  upon  him  by  statute  for  the  bene- 
fit of  persons  lawfully  employed  In  the  build- 
ing was  the  proximate  cause  of  the  death  of 
the  plaintiff's  Intestate,  and  If  her  death  was 
the  natural  and  ordinary  consequence  of 
this  failure  upon  the  part  of  the  defendant, 
then  it  is  at  least  evidence  of  actionable 
negligence  npon  his  part  to  be  submitted  to 
a  jury. 

3.  Finally,  it  Is  contended  by  counsel  for 
defendant  that  by  these  sections  of  the 
statutes  no  duty  is  imposed  upon  either  own- 
er or  occupant  until  after  action  shall  have 
been  taken  by  the  municipal  officers  or  fire 
engineers,  and  notice  given  as  provided 
therein.  We  do  not  think  that  this  is  so. 
The  first  section  imposes  the  duty  to  pro- 
vide certain  buildings  with  fire  escapes.  The 
provisions  of  the  subsequent  sections  show, 
we  think,  that  it  was  the  intention  of  the 
Legislature  to  impose  this  duty  upon  the 
owner  even  if  the  building  was  in  the  pos- 
session of  a  tenant  It  is  undoubtedly 
true  that  under  the  provisions  of  the  subse- 
quent sections  relative  to  the  enforcement 
of  the  law  and  to  penalties  for  failures  to 
comply  with  it,  the  owner  is  not  subject  to 
the  penalty  provided  by  section  29  until 
he  shall  have  failed  to  comply  with  the 
orders  of  the  officers  designated  for  a  space 
of  60  days.  But  the  very  language  of  the 
section  which  makes  it  the  duty  of  the  mu- 
nicipal officers  or  fire  engineers  to  "annual- 
ly make  careful  inspection  of  the  precautions 
and  safeguards  provided  in  compliance  with 
the  foregoing  requirements,  and  pass  upon 
their  sufficiency  as  to  arrangement  and  num- 
ber, and  upon  their  state  of  repah:,"  presup- 
poses that  these  safeguards  are  to  be  provid- 
ed before  such  inspection,  and  that  their 
duty  is  to  inspect  safeguards  already  sup- 
plied, and  pass  upon  their  sufficiency  in  num- 
ber and  other  respects. 

Under  these  sections  it  Is  not  the  duty 
of  the  officers  named  to  determine  what 
buildings  shall  be  provided  with  fire  escapes; 
that  is  done  by  the  statute  itself;  but  to 
see  that  the  requirements  of  the  law  are 
complied  with,  and  to  pass  upon  the  suffi- 
ciency of  safeguards  already  provided.  The 
duty  of  an  owner  to  place  fire  escapes  upon 
the  buildings  deslg^nated  does  not  depend 
upon  the  action  of  the  municipal  officers  or 
fire  engineers,  or  upon  their  failure  to  take 
action.  Such  has  generally  been  the  con- 
struction of  similar  statates  in  other  states. 
Willy  V.  Mulledy,  78  N.  T.  310,  314,  34  Am. 
Kep.  636;  McRickard  v.  Flint  114  N.  T.  222, 
21  N.  B.  163;  Arms  t.  Ayer,  supra;  Rose 
v.  King,  49  Ohio  St  218,  SO  N.  B.  267,  16 
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L.  B.  A.  160.  Tbe  Massachusetts  statute 
construed  by  the  court  In  Perry  v.  Bangs, 
161  Mass.  35,  36  N.  E.  683,  Is  so  different 
from  the  one  In  this  state  In  this  respect 
tliat  that  case,  somewhat  relied  upon  by 
counsel  for  defense,  is  not  an  authority  upon 
this  question. 

For  these  reasons  we  think  that  the  de- 
murrer should  have  been  overruled. 

Exceptions  sustained.  Demurrer  over- 
ruled. 


BOSTON  T.  BUFFUM  et  al. 

(Supreme  Judicial  Court  of  Maine.    Dec.  29, 
1902.) 

INJURY  TO  BMPL.Oy£—NBQLIGENCE— MACHIN- 
ERY—PRINTING  PRESS  —  SHAFTING  —  STEAM 
HNGINE-OVERLOADINQ  POWER— CONTRIBU- 
TORY NEOLJOENCE— NEW  TRIAL. 

1.  A  proposition  which,  if  not  mecbaalcally  im- 
possible, is  exceedingly  improbable,  should  not 
be  permitted  to  serre  as  the  basis  for  the  verdict 
of  a  juty. 

2.  Where  a  verdict  is  so  manifestly  wrong  as 
to  induce  a  belief  that  it  was  the  product  of  mis- 
apprehension, bias,  or  prejudice  on  the  part  of  the 
jury,  it  shoald  be  set  aside. 

3.  Plaintiff  was  operating  a  printing  press  sup- 
plied with  power  by  the  same  engine  which  oper- 
ated the  other  machinery  in  defendants'  box 
factory,  printing  strips  of  board  for  box  covers. 
The  lower  jaw  of  the  press  falling  after  an  im- 
pression made,  it  was  the  duty  of  the  plaintiff 
to  remove  the  printed  strip  from  the  platen  with 
his  right  band,  and  with  nis  left,  during  the  up- 
ward movement,  to  put  a  new  strip  in  place  to  be 
printed.  He  testifies  that  in  the  instance  in  con- 
troversy the  press  opened  more  slowly  than 
usual,  and  closed  more  quickly,  and  did  not  give 
him  time  to  take  his  hand  out  before  it  was 
cnnght,  but  testified  to  no  jump,  and  used  no 
similar  graphic  word  to  suggest  any  such  sudden 
motion  of  the  lower  jaw  of  the  press  as  the  word 
"jump"  does.  It  is  self-evident,  and  the  previ- 
ous action  of  the  press  under  similar  variations 
of  the  load  on  the  shaft,  as  described  by  the 
other  witnesses  and  the  plaintiff  himself,  show- 
ed, that  the  first  effect  of  a  sudden  quickening  in 
speed  of  the  shaft  would  only  be"  to  cause  the 
belt  to  slip,  and  then  to  gradually  accelerate  the 
speed  of  the  press. 

Held,  that  a  theory  that  at  the  time  when 
plaintiff  was  feeding  the  press  its  lower  jaw 
gave  a  sudden  jump,  caused  by  a  rapid  increase 
m  the  speed  of  the  main  power  shaft  of  the  fac- 
tory, and  caught  the  fingers  of  plaintitTs  left 
hand  between  the  framework  of  the  platen  and 
the  die  before  he  could,  by  the  exercise  of  dne 
care,  discover  the  danger  and  remove  his  hand,  is 
not  well  founded. 
(OfBcial.) 

Action  by  Roy  J.  Boston,  by  his  next 
friend,  against  Samuel  Buffum  and  others. 
Verdict  for  plaintiff.  Motion  by  defendants 
for  a  new  trial.    Granted. 

Case  for  Injuries  to  the  Angers  of  plaintiff's 
left  hand,  which  were  crushed  between  the 
framework  of  the  platen  and  the  die  plate  of 
a  printing  press  In  defendants'  box  factory 
In  North  Berwick.  PlalntifTs  declaration 
was  as  follows: 

"In  a  plea  of  the  case,  for  that  the  said 
plaintiff  says  the  defendants  are  the  owners 
of  a  box  factory  slttmted  in  said  North  Ber- 
wick, and  operated  the  same  on  the  ninth  day 


of  August,  A.  D.  190(f;  that  the  said  plain- 
tiff was-  employed  by  said  defendants  to 
work  in  their  said  box  factory  at  a  printing 
press;  tliat  said  plaintiff's  duties  consisted  in 
feeding  said  press  with  the  materials  to  be 
printed;  that  said  printing  press  was  run  by 
force  transmitted  by  machinery  connected 
with  an  engine  wliich  was  used  to  furnish  the 
motor  power  for  said  box  factory;  that  It 
was  the  duty  of  said  defendants  to  furnish 
said  plaintiff  with  proper,  safe,  and  suitable 
machinery  and  Implements  to  work;  that 
said  defendants,  wholly  regardless  of  this  du- 
ty, negligently  and  carelessly  furnished  this 
mill  or  box  factory  with  an  Improper,  dan- 
gerous, Inadequate,  and  defective  engine, 
which  furnished  the  motor  power  that  run 
said  printing  press;  that,  by  reason  of  said 
defendants'  negligence  and  carelessness  in 
furnishing  said  defective  engine  as  aforesaid, 
said  printing  press  worked  and  nm  in  an  ir- 
regular, defective,  and  dangerous  manner, 
and  opened  and  closed  at  Irregular  and  dece^ 
tire  Intervals;  and  while  said  plaintiff  vras. 
engaged  in  the  work  for  which  he  was  em- 
ployed by  said  defendants  at  said  printing 
press,  and  while  he  was  in  the  exercise  of 
due  care  and  diligence,  on  the  ninth  day  of 
August,  A.  D.  1900,  at  said  box  factory  in 
said  North  Berwick,  said  plaintiff's  left  hand 
was  caught  in  said  printing  press  and  crush- 
ed, the  bones  of  said  hand  and  wrist  frac- 
tured and  displaced,  and  said  hand  was  seri- 
ously and  permanently  Injured,  and  the 
plaintiff  has  thereby  been  prevented  from  do- 
ing any  labor  or  using  said  hand,  has  been 
put  to  great  expense  for  medicine  and  medical 
attendance,  and  has  suffered  great  distress  of 
mind  and  body,  to  the  damage,"  etc. 

The  defense  was  the  general  issue,  with  a 
brief  statement  In  effect  alleging  knowledge 
and  assumption  of  the  risk  by  the  pialntlfC, 
also  contributory  negligence. 

The  facts  are  stated  in  the  opinion. 

Argued  before  WISWBLL,  C.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PEA  BODY, 
and  SPEAR,  JJ. 

E.  P.  Spinney,  for  plaintiff.  H.  B.  Cleaves, 
S.  O.  Perry,  B.  F.  Cleaves,  H.  T.  Waterhouse. 
and  6.  L.  Emery,  for  defendant. 

SAVAGE,  J.  Action  for  personal  injuries. 
The  defendants  were  the  owners  and  operat- 
ors of  a  box  factory  In  North  Berwick.  In 
the  factory  were  two  resaws,  a  planer,  a 
groover,  a  cutting-off  bench,  a  nailing  ma- 
chine, a  printing  press,  and  other  machines, 
all  belted  to  a  single  main  shaft  overhead. 
Power  was  supplied  by  an  engine  of  25  horse 
power,  which  was  connected  with  the  main 
shaft  by  a  single  belt  The  governor  upon 
the  engine  was  adjusted  to  a  mazimom  or 
normal  speed  of  185  revoluttons  a  minute. 
The  printing  press,  concerning  which  this 
controversy  has  arisen,  was  the  "Prouty 
Press,"  so  called.  The  die,  or  type,  was 
placed  in  a   nearly  perpendteular   position. 


Digitized  by 


Google 


Me.) 


BOSTON  v.  BUFFUM. 


393 


The.  platen,  apt/n  which  the  matter  to  be 
printed  was  placed,  was  fastened  to  a  yoke, 
and  constituted  what  some  o{  the  witnesses 
called  the  "lower  Jaw"  of  the  press.  The 
platen  and  yoke  were  so  adjusted  to  the 
framework  of  the  press  that  In  operation 
they  moved  with  a  hingelike  movement,  the 
hinge  being  at  the  bottom  of  the  die.  The 
outer  edge  of  the  platen,  that  Is,  the  edge 
nearest  to  the  operator,  who  stood  in  front 
of  the  press,  moved  upwards,  carrying  the 
matter  to  be  printed  until  it  was  Impressed 
evenly  against  the  die.  Then  the  Jaw  opened, 
and  the  platen  and  yoke  went  back  towards 
a  horizontal  position.  When  closed,  the 
framework  of  the  platen  was  within  three- 
eighths  of  an  Inch  of  the  die.  In  opening  or 
closing  the  outer  edge  of  the  platen  passed 
through  a  distance  of  18  Inches.  There  were 
guards  on  the  platen  to  keep  in  place  the 
mattw  to  be  printed,  and  they  were  so  situ- 
ated that  the  operator,  in  feeding  the  press, 
would  necessarily  extend  his  hand  Into  the 
Jaw,  about  to  the  wrist.  The  belt  connecting 
the  printing  press  with'  the  main  shaft  was 
an  inch  and  a  half  wide.  The  pulley  on  the 
main  shaft  was  6  Inches  in  diameter,  and  the 
one  on  the  press  was  12  Inches.  The  latter 
pulley  was  ^uble,  consisting  of  a  loose  pulley 
2  inches  In  width,  and  a  fast  pulley  of  the 
same  width.  The  press  was  started  by  ship- 
ping the  belt  from  the  loose  pulley  to  the 
fast  <me.  The  exact  weight  of  the  platen 
and  yoke  Is  not  known,  but  it  was  estimated, 
and  we  think  fairly,  at  about  200  pounds. 
This  weight,  turning  upon  the  hinge,  had  to 
be  lifted  by  mechanical  power  for  each  im- 
pression. Its  own  weight  helped  to  carry  it 
back.  Attached  to  the  press  was  a  balance 
wheel,  40  inches  in  diameter,  with  a  solid 
iron  rim  3  Inches  across  the  face  and  four 
inches  deep.  The  rim  was  supported  by  sev- 
en or  eight  solid  iron  spokes,  each  an  inch 
in  diameter.  The  weight  of  the  balance 
wheel  was  fairly  estimated,  we  think,  at 
about  150  i)ounds.  The  balance  wheel  was 
upon  the  same  shaft  as  the  press  pulley  was, 
and,  consequently,  was  turned  with  the  pul- 
ley. Ordinarily  the  press  made  about  20  im- 
pressions a  minute.  The  piaintlST  testified 
that  It  was  22,  and  the  defendants  that  It 
was  17.  But,  approximately.  It  took  three 
seconds  for  the  Jaws  of  the  press  to  open  and 
close. 

The  plaintifF  had  been  employed  In  the  de- 
fendants' factory  for  a  year  and  a  half,  and 
at  the  time  of  his  Injury  was  tending  the 
press,  and  had  been  doing  so  for  much  of 
the  time  for  six  months.  He  was  printing 
upon  strips  of  board  prepared  for  box  covers. 
The  strips  were  5%  inches  long,  3%  inches 
wide,  and  s/i*  of  an  inch  thick.  While  the 
lower  Jaw  of  the  press  was  falling,  after  an 
Impression  had  been  made.  It  was  the  duty 
of  the  plaintiff  to  remove  the  printed  slip 
from  the  platen  with  his  right  hand,  and 
with  his  left  hand  to  place  a  slip  to  be  print- 
ed upon  the  platen,  during  its  upward  move- 


ment, and  before  It  reached  the  point  of  Im- 
pression. 

The  plaintiff,  In  argument,  claims  that, 
while  BO  placing  a  slip  upon  the  platen,  it 
made  a  sudden  Jump,  owing  to  an  accelera- 
tion of  the  speed  of  the  main  shaft,  and  that 
the  fingers  of  bis  left  hand  were  caught  be- 
tween the  framework  of  the  platen  and  the 
framework  of  the  die,  three-eighths  of  an 
inch  apart,  and  severely  injured.  He  claims 
that  the  speed  of  the  revolutions  of  the  main 
shaft  was  Irregular,  and  that  in  this  instance 
It  suddenly  increased,  with  the  effect  of  mak- 
ing the  lower  jaw  of  the  press  "Jump."  His 
testimony  was  that  the  press  opened  more 
slowly  than  usual,  and  closed  more  quickly, 
and  did  not  give  him  time  to  take  his  hand 
out  of  the  press  before  it  was  caught.  He 
used  no  language  as  graphic  or  significant  as 
the  word  "Jump"  is.  And  he  attributes  this 
sudden  acceleration  of  speed  to  the  fact  that 
the  engine  was  not  possessed  of  sufficient 
power  to  carry  evenly  the  kwd  which  was 
placed  upon  it  He  says  that  on  many  oc- 
casions, while  working  on  other  machines, 
he  had  noticed  variations  in  the  speed  of  the 
shaft,  or  in  the  machines  which  took  their 
power  from  the  shaft,  but  that  once,  and 
only  once,  he  bad  noticed  a  variation  tn  the 
speed  of  the  press  itself.  He  does  not  char- 
acterize that  variation  as  a  "Jump."  Noth- 
ing In  the  case  has  any  tendency  to  show 
that  there  was  any  fault  in  the  engine  and 
machinery  or  their  operation,  except  that  the 
engine  was  too  small  for  the  load  put  upon  it. 

It  is  both  proved  and  admitted  that  the 
engine  was  overloaded;  that,  when  all  the 
machines  were  running,  the  speed  of  the  en- 
gine was  retarded  below  the  normal  speed 
fixed  by  Its  governor;  and  that  when  one  or 
more  machines  ceased  to  run,  and  their  load 
was  taken  off,  the  speed  of  the  engine  was 
thereby  accelerated.  And  It  is  shown  that 
this  happened  frequently.  If  not  dally.  But 
the  defendants  claim  that  this  acceleration 
was  gradual,  and  not  sudden,  like  a  Jump; 
that  the  increase  in  speed  was  c<mtrolled  in 
part  by  the  governor  upon  the  engine;  and 
that,  particularly  as  to  the  press.  Its  varia- 
tions In  speed  were  so  regulated  by  the  bal- 
ance wheel  as  to  make  it  mechanically  im- 
possible, belted  as  It  was  to  the  main  shaft 
with  a  belt  only  an  inch  and  a  half  wide,  for 
the  Jaw  of  the  press  to  make  a  sudden  Jump. 
It  is  claimed  that  the  Inertia  of  the  balance 
wheels  would  so  far  resist  a  sudden  accelera- 
tion of  speed  in  the  shaft  as  to  cause  the  belt 
to  slip  momentarily  upon  the  pulley,  and  that 
the  quickening  of  the  speed  of  the  Jaw  would 
be  gradual,  and  not  sudden.  And  the  de- 
fendants contend  that  such  an  acceleration 
of  speed  would  be  noticeable  to  an  operator 
who  was  duly  careful,  and  that.  In  any  event, 
it  would  be  no  greater  acceleration  than 
should  have  been  anticipated  by  an  operator 
of  the  age.  Intelligence,  and  experience  of 
the  plaintiff,  who  knew  of  the  frequent  va- 
riations In  the  speed  of  the  machinery;   that 
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tbe  danger  was  obvloua  and  appreciable, 
and  hence  tbat  the  risk  was  assumed  by  the 
plaintiff,  nnder  the  rules  of  law  governing 
the  relation  of  master  and  servant. 

And  the  bite  of  the  chief  contention  be- 
tween the  parties  In  this  case  Is  whether,  on 
the  one  hand,  upon  the  plaintiff's  testimony 
that  the  Jaw  "opened  slowly  and  closed 
quickly,"  Its  speed  was  Increased  so  sudden- 
ly and  so  greatly,  like  a  Jump,  that  the  plain- 
tiff could  not  reasonably  have  anticipated  It 
or  have  seen  it  and  so  avoided  the  conse- 
quences, or  whether,  on  the  other  hand,  the 
acceleration  of  speed  necessarily  was  grad- 
ual, and  no  greater  than  should  have  been 
anticipated  by  the  plaintiff,  with  his  knowl- 
edge of  previous  variations  In  shaft  and 
press,  and  no  greater  than  would  have  been 
noticeable  to  an  attentive  operator  with  his 
eyes  and  his  mind  upon  his  work  and  the 
press.  For  the  defendants  say,  in  this  con- 
nection, that  the  injury  to  the  plaintiff  was 
due  to  his  own  careless  inattention,  which 
has  been  said  to  be  the  very  essence  of  negli- 
gence. Tasker  v.  Farmlngdale,  86  Me.  624, 
27  Atl.  464. 

It  is  evident  tbat  the  plaintlfrs  employ- 
ment was  one  attended  with  danger.  The 
general  danger  was  obvious,  and,  without 
doubt,  appreciable  by  the  plaintiff.  To  feed 
the  press,  moving  normally,  without  endan- 
gering the  hand  of  the  plaintiff,  required 
constant  attention  and  watchfulness  on  his 
part.  This  is  so,  even  if  long-continued 
work  at  the  press  had  made  the  movements 
of  his  arm  and  hand  more  or  less  automatic, 
as  he  claims.  And  it  Is  all  the  more  his 
duty  to  be  watchful  if  he  knew,  a»  he  says 
be  did,  that  the  speed  of  the  engine  was 
Irregular.  For,  If  he  knew  that,  he  must 
have  known  also  that  an  irregularity  In  the 
qpeed  of  the  engine  tended  to  create  an 
irregularity  in  the  speed  with  which  the 
lower  Jaw  of  the  press  rose  to  meet  the  die. 

There  Is  no  evidence  that  at  the  time  of 
the  accident  any  load  was  taken  off  the  en- 
gine. It  Is  only  presumed.  But  we  think 
that,  If  there  were  any  acceleration  in  the 
speed  of  the  press,  it  might  fairly  be  in- 
ferred, under  the  circumstances,  that  it  was 
due  to  a  lessening  of  the  load  of  the  over- 
loaded engine.  This  would  account  for  the 
quickening  of  speed  testified  to  by  the  plain- 
tiff, though  we  are  unable  to  see  how.  it  can 
account  for  the  change  In  the  prior  down- 
ward movement  of  the  Jaw,  which  the  plain- 
tiff says  was  slower  than  usual. 

The  defendants,  as  already  stated,  claim 
that  the  action  of  the  governor  upon  the 
engine  bad  a  tendency  to  prevent  a  sudden 
Increase  of  speed  like  a  Jump.  But  we  are 
not  satisfied  that  this  would  be  so  when 
the  engine  was  overloaded.  In  such  case 
the  load,  and  not  the  governor,  holds  back 
the  engine,  and  keeps  Its  speed  below  the 
normal  rate.  If,  however,  the  load  Is  taken 
off,  the  engine  increases  Its  speed,  the  gov- 
ernor thereby  is  made  to  revolve  more  rap- 


idly, and  the  centrifugal  force  tends  to  ex- 
tend its  arms  towards  a  horizontal  line. 
The  mechanical  effect  of  this  movement  Is 
to  shut  off  steam  as  the  speed  nearly  ap- 
proaches the  maximum,  and  thereby  prevent 
the  speed  exceeding  the  maximum.  Not?, 
if,  at  the  time  the  load  is  taken  off  the  en- 
gine, the  speed  is  so  near  the  maxlmnm 
point  that  any  further  Increase  would  have 
the  effect  at  the  same  time  of  shutting  oft 
steam  by  the  governor,  the  governor  may 
prevent  a  sudden  Jump.  But  we  think,  U 
the  speed  was  much  below  the  maximum, 
the  governor  would  not  at  once  have  any 
material   effect  in  retarding  speed. 

We  must  therefore  examine  another  claim 
of  the  defendants,  namely,  that  the  balance 
wheel  on  the  press  would  Itself  prevent  a 
sudden  Jump  In  the  speed  of  that  machine. 
The  object  of  a  balance  wheel,  of  course, 
is  to  balance  or  regulate  the  speed  <tf  the 
machine,  and  to  steady  its  movements. 
When  the  yoke  and  platen  of  this  press  were 
being  raised  to  make  an  impression,  their 
weight  constituted  a  "load  to  be  lifted.  Tbat 
weight  would  have  a  tendency  to  retard  the 
press.  During  the  falling  movement  of  the 
platen  and  yoke,  the  press,  without  a  bal- 
ance wheel,  would  recover  its  speed.  There 
would  therefore  be  a  constant  tendency  to- 
wards an  Irregularity— an  unevennese— In 
speed.  The  balance  wheel  is  designed  In 
part  to  overcome  this  unevenness.  Its  rapid 
revolutions,  three  for  each  printed  impres- 
sion in  this  case,  created  a  momentum  which 
helped  to  carry  the  load  up  evenly,  and  also 
tended  to  prevent  a  quickening  in  speed 
while  the  platen  and  yoke  were  falling.  It 
carried  the  machine  over  the  bunches,  so  to 
speak.  But  a  balance  wheel  regulates  the 
movements  of  a  machine,  not  only  as  against 
uneven  loads,  but  as  against  uneven  power. 
Its  momentum  tends  to  carry  the  machine 
along  evenly  If  the  power  slackens  momen- 
tarily, and  likewise  Its  inertia  resists  and 
tends  to  retard  any  sudden  acceleration  of 
speed. 

It  appears  clearly  in  this  case  that  the 
inch  and  half  belt  running  on  the  press  pul- 
ley, unless  very  tight,  would  not  lift  the 
platen  and  yoke,  when  lying  down,  without 
the  aid  of  the  momentum  of  the  balance 
wheel.  When  the  machine  was  at  rest,  the 
belt,  unaided,  would  slip  upon  the  upper 
or  six-Inch  pulley.  To  start  the  press,  the 
operator  had  to  start  the  balance  wheel  with 
his  hand. 

Now,  nnder  these  conditions,  the  question 
Is  whether  the  Jury  were  Justified  by  any 
reasonable  Inference  in  finding  tbat  any  ac- 
celeration of  speed  in  the  engine  and  main 
shaft  could  be  transmitted  by  that  belt  to 
that  press,  and  so  overcome  the  Inertia  of 
that  balance  wheel  as  to  give  the  platen 
and  yoke  a  Jump,  such  as  the  plaintiff  now 
complains  of,  and  at  a  ume  when  the  platen 
and  yoke  were  being  lifted.  We  think  they 
were  not    We  think  the  proposition,  If  not 
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mechanically  Impossible,  Is  so  very  improba- 
ble that  It  Bbould  not  be  permitted  to  sus- 
tain this  verdict  Under  the  conditions 
-which  the  case  discloses.  It  seems  to  us  self- 
evident  that  the  first  effect  of  a  sudden 
qaI<Aenlng  In  the  speed  of  the  main  shaft 
would  only  be  to  cause  the  belt  to  slip,  and 
then  gradually,  and  probably  quickly,  to  In- 
crease the  speed  of  the  press.  To  the  sug- 
sestlon  that  perhaps  the  Jump  occurred 
■when  the  platen  and  yoke  were  falling,  or  at 
the  i>olnt  of  momentary  rest  between  the 
downward  and  upward  movements,  and  so 
when  they  were  not  a  load  upon  the  power, 
it  la  only  necessary  to  say  that  that  Is  not 
the  Jump  which  the  plaintiff  claims  hurt  bis 
band,  nor  does  It  describe  the  movements  be 
testified  about. 

Our  conclusion  Is  strengthened  by  the 
fact  that  although  there  were  frequent  daily, 
If  not  hourly,  variations  in  the  speed  of  the 
overloaded  engine,  caused  by  changing  the 
load,  and  although  the  plaintiff  had  worked 
at  this  press  for  six  months  whenever  It 
was  in  operation,  and  had  observed  the  vari- 
ations In  the  speed  produced  by  the  en- 
gine, he  does  not  claim  that  he  ever  saw 
the  press  vary  its  motion  before,  except  on 
one  occasion;  and,  of  the  several  other  wit- 
nesses who  had  worked  on  the  press,  none, 
as  they  testify,  had  ever  seen  it  vary  at  all. 

We  also  find  it  difficult  to  rid  ourselves 
of  the  conviction  that,  if  the  plaintiff  had 
been  paying  proper  attention  to  his  work, 
with  his  mind  as  well  as  with  his  eyes,  he 
would  not  have  failed  to  discover  his  hand 
approaching  the  die,  more  quickly  perhaps, 
but  in  season  to  have  removed  it,  so  far  as 
respects  any  acceleration  of  speed  which 
bas  been  testified  to,  or  would  have  been 
possible  under  the  circumstances. 

We  think  the  verdict  was  clearly  wrong. 

Motion  tostained.    New  trial  granted. 


FRYB  V.  BATH  GAS  &  BLECTRIC  CO.  et  aL 

(Snpreme  Judicial  Court  of  -Maine.    Jan.  1, 
1903.) 

ACOIDBNT  INStmANOB-CASUALTT  COHPANT 

—  INDBHNITT  —  LIABIUTT     TO 

THIRD  PERSONS. 

LThe  plaintiff's  intestate,  while  in  the  em- 
ploy of  a  gaa  company,  sustained  bodily  injuries 
through  the  latter's  negHgence.  In  an  action 
commenced  by  bim  against  the  gas  company  to 
recover  damages  for  such  injuries,  his  adailnis- 
trator,  he  having  died  pending  the  litigation,  re- 
covered judgment.  Tins  judgment  has  been  in 
no  part  satisfied,  and  is  now  worthless,  the  gas 
comitany  having  made  an  assignment  for  the  ben- 
efit of  such  of  its  creditors  as  became  parties 
thereto,  and  neither  the  plaintiff  nor  his  intestate 
ever  became  a  party  to  this  assignment. 

At  the  time  of  the  accident  wherein  the 
plaintiff's  intestate  received  his  injuries,  the  gas 
rompany  had  a  cmtract  with  a  casualty  insur- 
ance company,  wherein  the  latter  had  agreed  to 
indemnify  the  gas  company,  for  the  i>criod  of 
time  named  therein,  "against  loss  from  common- 
law  or  statatory  liability  for  damages  on  account 
of  bodily  iajunes,  fatal  or  nonfatal,  accidentally 


suffered  by  any  employe  or  employSs  of  the  assur- 
ed while  on  duty  at  the  places  and  in  the  occupa- 
tions mentioned  in  the  schedule  hereinafter  ^v- 
en,  caused  by  the  negligence  of  the  assured,  and 
resulting  from  the  work  described  in  the  said 
schedule,  subject  to  the  following  special  and 
general  agreements^  which  are  to  be  consti'ued  aa 
coordinate,  as  conditions."  Une  of  these  condi- 
tions was  as  follows:  "No  action  shall  lie 
against  the  company  (the  insurer)  as  respects  any 
loss  under  this  policy  unless  it  shall  b«  brought 
by  the  assured  himself  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue." 

Upon  a  bill  in  equity  brought  by  the  judg- 
ment creditor  against  the  gas  company,  the  cas- 
ualty insurance  company,  and  others,  wherein 
the  complainant  prays  mat  the  insurance  com- 
pany may  be  compelled  to  pay  to  the  complainant 
the  amount  of  his  unsatisfied  judgment,  held: 
That  the  contract  of  the  insurance  company  was 
not  one  of  insurance  against  liability,  but  of  in- 
demnity against  loss  by  reason  of  liability;  that 
it  was  not  the  object  or  Intention  of  the  contract- 
ing parties  that  the  insurer  should  guaranty  the 
gas  company's  liability  for  negligence  to  its  em- 
ployte;  that  the  undertaking  of  the  insurer  was 
to  reimburse  or  make  whole  the  assured  against 
loss  sustained  by  it  on  account  of  its  liability 
to  Its  employes  for  negligence;  and  that,  inde- 
pendently of  the  condition  in  the  contract  of  in- 
surance above  quoted,  the  court  would  be  com- 
pelled to  construe  this  contract  as  one  of  Indem- 
nity only. 

2.  Also,  that  there  can  be  no  doubt  about  the 
meaning  of  the  language  of  the  condition  above 
quoted,  and  no  question  about  the  right  of  the 
contracting  parties  to  insert  such  a  provision  In 
their  contract  for  the  purpose  of  making  dear 
the  nature  and  limit  of  the  liability  of  the  par- 
ties, or  either  of  them;  that,  by  this  unequivocal 
Inngnaf^e  in  the  condition  above  quoted,  the  un- 
dertnking  of  the  iuKiirer  was  expressljr  limited  to 
liability  in  an  action  brought  by  the  insured  "to 
reimburse  him  for  loss  actually  sustained  and 
paid  by  him." 

See  Frye  v.  Bath  Gas,  etc.,  Co.,  46  AtL  801, 
M  Me.  17. 

(Official.) 

Report  from  Snpreme  Jndldal  Conrt,  Saga- 
dahoc Coimty. 

Bill  by  Michael  J.  Frye,  administrator, 
against  the  Bath  Oas  &  Electric  Company 
and  others.  Case  reported,  and  bill  dis- 
missed. 

Bill  against  the  Bath  Gas  &  Electric  Com- 
pany, its  assignees  under  a  common-law  as- 
signment the  trustee  of  a  mortgage  given  by 
the  gas  company  to  secure  its  bonds,  and  the 
Fidelity  ft  Casualty  Company,  alleging  that 
the  latter-named  company  refuses  to  pay  the 
amount  of  the  Judgment  recovered  by  the 
plaintiff  (see  Frye  v.  Bath  Gas,  etc.,  Co.,  94 
Me.  17,  46  Atl.  804),  and  that  the  gas  com- 
pany. Its  transferee,  and  its  assignees,  neg- 
lect to  enforce  the  contract  with  the  casualty 
company,  or  to  pay  the  amount  of  the  afore- 
said Judgment;  and  praying  that  the  casualty 
company  be  compelled  to  pay  the  same. 

Argued  before  WISWBLL,  C.  J.,  and 
WHITBHOUSE,  STROUT,  SAVAGE,  POW- 
ERS, and  PEABODX,  JJ. 

F.  E.  Southard  and  8.  L.  Fogg,  for  plain- 
tiff. C.  W.  Larrabee  and  G.  B..  Hughes,  for 
defendants. 


f  1.  See  Inaurance,  voL  2S,  Ccnt^Dig.  |  ; 
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WISWELL,  C.  J.  At  tbe  December  tenn, 
1888,  of  tills  court  for  Sagadahoc  county,  the 
plalntUTs  Intestate  entered  an  action  against 
the  Bath  Gas  &  Electric  Company  to  recover 
damages  for  personal  Injuries  sustained  by 
blm  on  March  10,  1898,  while  in  the  employ 
of  that  company,  and  by  reason  of  its  al- 
leged negligence.  After  a  trial  before  a  jury, 
In  which  a  verdict  was  rendered  for  the 
plaintiff,  the  case  was  taken  to  the  law  court 
upon  the  defendant's  motion  for  a  new  trial, 
and,  finally,  at  the  April  term,  1900,  Judg- 
ment was  rendered  against  the  gas  and  elec- 
tric company  in  favor  of  the  complainant,  as 
administrator  of  tbe  plaintiff,  in  that  action, 
the  latter  having  previously  died,  for  the  sum 
of  $4,416.65  and  costs. 

At  the  time  of  the  accident  wherein  tbe 
plaintiff's  intestate  received  the  injuries  conv 
plained  of  in  the  suit  above  referred  to,  tbe 
defendant  in  that  suit  had  a  contract  of  in- 
demnity with  the  Fidelity  &  Casualty  Com- 
pany, one  of  the  present  respondents,  where- 
in the  latter,  for  a  valuable  consideration, 
bad  agreed  to  indemnify  the  Bath  Gas  & 
Electric  Company,  for  tbe  term  of  12  months 
from  December  1,  1897,  "against  loss  from 
common-law  or  statutory  liability  for  dam- 
ages on  account  of  bodily  injuries,  fatal  or 
nonfatal,  accidentally  suffered  by  any  em- 
ploy6  or  employes  of  the  assured  while  on 
duty  at  the  places  and  in  the  occupations 
mentioned  in  tbe  schedule  hereinafter  given, 
caused  by  the  negligence  of  the  assured,  and 
resulting  from  the  work  described  in  the  said 
schedule,  subject  to  tbe  following  special 
and  general  agreements,  which  are  to  be 
construed  as  coordinate,  as  conditions."  One 
of  these  conditions  was  as  follows:  "No  ac- 
tion shall  lie  against  tbe  company  (tbe  in- 
surer) as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured  him- 
self to  reimburse  blm  for  loss  actually  sus- 
tained and  paid  by  him  In  satisfaction  of  a 
Judgment  after  trial  of  the  issue." 

The  defense  of  the  original  suit  was  par- 
tially assumed  by  the  casualty  company,  and 
was  conducted  by  its  counsel  in  conjunction 
with  that  of  the  gas  company,  under  a  clause 
In  the  contract  of  Insurance  which  gave  the 
insurer  tbe  right  to  defend  such  suits. 

In  August,  1898,  the  Bath  Gas  &  Electric 
Company,  being  insolvent,  made  a  common- 
law  assignment,  for  the  benefit  of  such  of  its 
creditors  as  became  parties  to  the  assign- 
ment within  tbe  time  limited  therein,  of  all 
its  property  of  every  description.  The  as- 
signees subsequently  sold  and  conveyed  all 
of  such  property  to  George  P.  West,  one  of 
the  respondents;  and  on  September  6,  1898, 
this  contract  of  insurance  with  the  casualty 
company  was  transferred  by  the  assignees  to 
West,  with  the  consent  of  the  insurer. 

Execution  was  duly  issued  upon  the  Judg- 
ment recovered  by  the  complainant,  and  was 
placed  In  an  officer's  hands  for  enforcement, 
but  he  was  unable  to  find  any  property  of 
tbe  judgment  debtor,  and  the  Judgment  has 


remained  wboUy  onsatiafled.  This  JodgmeDt. 
as  against  the  gas  company.  Is  eutireiy 
worthless. 

The  complainant  has  commenced  tbls  bill 
In  equity  against  tbe  defendant  In  the  origi- 
nal suit,  its  assignees  under  tbe  common-law 
assignment,  the  transferee  of  tbe  proiterty, 
the  trustee  of  a  mortgage  given  by  the  gas 
company  to  secure  its  bonds,  and  the  Fidelity 
&,  Casualty  Company,  alleging,  in  addition  to 
some  of  the  facts  above  stated,  that  the  Fi- 
delity &  Casualty  Company  refuses  to  pay 
tbe  judgment  above  referred  to,  that  the  gas 
company,  its  assignees,  and  tbe  transferee  of 
its  property,  neglect  to  enforce  the  contract 
of  the  casualty  company,  or  to  pay  tbe 
amount  of  the  Judgm'^nt,  and  praying  that 
the  casualty  company  be  compelled  to  pay  to 
the  complainant  the  amount  of  such  Judg- 
ment. 

We  are  unable  to  perceive  any  ground  up- 
on which  tbe  bill  can  be  sustained  and  tbe 
relief  prayed  for  granted.  The  contract  of 
the  insurer  was  with  the  gas  company  to  In- 
demnify that  company  "against  loss"  from 
liability  for  damages  on  account  of  bodily 
injuries  accidentally  suffered  by  an  employ^ 
and  caused  by  the  negligence  of  the  assured. 
The  use  of  the  word  "indemnify"  shows  tbe 
object  and  nature  of  the  contract  It  was  to 
reimburse,  or  make  whole,  the  assured 
against  loss  on  account  of  such  liabUity. 
There  can  be  no  reimbursement  when  there 
has  been  no  loss.  Tbe  contract  of  insurance 
contains  nothing  to  show  that  it  was  the  ob- 
ject or  Intention  of  tbe  contracting  parties 
that  the  insurer  should  guaranty  the  gaa 
company's  liability  for  negligence  to  its  em- 
ployes. It  was  not  a  contract  of  Insurance 
against  liability,  but  of  Indemnity  against 
loss  by  reason  of  liability. 

This  distinction  was  clearly  recognized  In 
tbe  case  of  Anoka  Lumber  Co.  t.  Fidelity  & 
Casualty  Co.,  63  Minn.  286,  65  N.  W.  353,  30 
L.  R.  A.  689.  There  is  no  stipulation  in  this 
contract  that  tbe  Insurer  shall  pay  to  the 
employer  "all  sums  for  which  it  shall  be- 
come liable  to  its  employ&s,"  as  in  Hoven  t. 
Employers'  Liability  Assur.  Corp.,  93  Wis. 
201,  67  N.  W.  46,  32  L.  R.  A.  388.  Nor  did 
the  Insurer  contract  to  pay  "all  damages 
with  which  tbe  insured  might  be  legally  char- 
ged, or  required  to  pay,  or  for  which  it  might 
become  liable,"  as  In  American  Employers' 
Liability  Insurance  Co.  v.  Fordyee,  82  Ark. 
562,  36  S.  W.  1051,  54  Am.  St  Bep.  305,  in 
which  this  distinction  is  noticed  in  this  lan- 
guage: "The  difference  between  a  contract 
of  indemnity  and  one  to  pay  legal  liabilities 
is  that,  upon  tbe  former,  an  action  cannot  be 
brought  and  a  recovery  had  until  the  lia- 
bility is  discharged,  whereas,  upon  the  latter, 
tbe  cause  of  action  Is  complete  when  tbe 
liability  attaches." 

In  this  case,  as  we  have  seen,  the  contract 
was  one  of  indemnity  only.  It  was  not  ob- 
tained by  tbe  gas  company  for  the  benefit  of 
Its  employes,  but  for  its  own  benefit  excla- 
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slvely,  to  relmbaree  It  for  any  sum  that  tbe 
company  might  be  obliged  to  pay,  and  had 
paid,  on  account  of  Injuries  sustained  by  an 
employ^  through  Its  negligence.  Independ- 
ently of  the  condition  In  tbe  contract  of  In- 
surance aboye  quoted,  we  should  be  com- 
pelled to  construe  tbls  contract  as  one  of 
Indemnity  only. 

But  this  provision  puts  an. end  to  all  ques- 
tions or  doubt,  if  any  there  could  be.  The 
parties  have  expressly  provided,  in  the  con- 
tract wbich  they  chose  to  make,  that  "no  ac- 
tion shall  lie  against  the  company  as  respects 
any  loss  under  this  policy  unless  It  shall  be 
brought  by  the  assured  himself  to  reimburse 
bim  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  Judgment  after  trial 
of  tbe  issue."  By  reason  of  the  unequivocal 
language  of  this  provision,  the  undertaking 
of  tbe  insurer  was  expressly  limited  to  lia- 
bility In  an  action  brought  by  the  Insured 
"to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him."  There  can  be  no  doubt 
about  the  meaning  of  this  language,  and  no 
question  about  tbe  right  of  tbe  contracting 
parties  to  insert  such  a  provision  in  their 
contract  for  tbe  purpose  of  making  clear  tbe 
nature  and  limit  of  the  liability  of  tbe  par- 
ties or  of  either  of  them. 

Precisely  similar  language  In  a  contract  of 
tbls  nature  was  construed  by  the  court  In 
Moses  V.  Travelers'  Insurance  Company  (N. 
J.  Krr.  &  App.)  49  Atl.  720,  wherein  It  was 
beld  "that  not  the  amount  of  the  employe's 
Judgment,  but  tbe  amount  paid  by  the  em- 
ployer thereon,  was  the  sum  for  which  the 
Insurer  was  responsible."  In  tbls  case  the 
court  decided  that  the  transfer  of  tbe  em- 
ployer's property  to  a  trustee  in  bankruptcy, 
by  operation  of  tbe  United  States  bankrupt 
act,  was  payment  within  the  requirement  of 
this  clause,  and  perfected  the  liability  of  the 
insurer  for  so  much  as  the  employe  was  en- 
titled to  receive  out  of  the  bankrupt's  estate, 
that  this  liability  of  the  Insurer  passed  to 
the  trustee  in  bankruptcy,  and  that  the 
amount  for  which  the  insurer  was  liable 
would  be  determined  by  ascertaining  what 
percentage  all  the  assets  of  the  bankrupt, 
outside  of  the  Insurance  policy,  would  pay  on 
all  the  debts  proved  against  the  estate,  out- 
side of  the  employe's  Judgment 

But  this  doctrine  is  not  applicable  to  the 
ease  under  consideration,  for  various  reasons. 
Tbe  common-law  assignment  of  the  gas  com- 
pany was  for  the  benefit  of  such  of  its  cred- 
itors as  became  parties  thereto  within  the 
time  limited,  long  since  elapsed,  and  neither 
the  complainant,  nor  his  intestate  during  bis 
lifetime,  became  a  party  to  this  assignment. 
Again,  It  does  not  appear  that  any  dividend 
has  ever  or  will  ever  be  paid;  upon  tbe  con- 
trary, it  Is  said,  in  argument,  that  there  were 
no  assets  to  be  divided. 

For  these  reasons  the  bill  cannot  be  sus- 
tained against  any  of  the  respondents.  A 
decree  will  be  made  below  dismissing  the 
bill,  at  which  time  sucb  order  will  be  made 


In  regard  to  costs  as  seems  proper  to  tbe  Jus- 
tice who  makes  the  decree. 
So  ordered. 


STAFFORD  ▼.  MORSB. 

(Supreme  Judicial  Court  of  Maine.     Dec.  29, 
1902.) 

MOBTOAOB— PORBCLOSURH  BT  PUBLICATION— 
TIMB  OF  RECORD— BVIDBNCB.      ' 

1.  When  it  is  sooght  to  foreclose  a  mortgage 
on  real  estate  bv  publication,  the  foreclosure 
will  be  ineffectual,  unless  it  appears  by  record 
that  a  copy  of  the  printed  notice,  and  the  name 
and  date  of  the  newspaper  in  which  it  was  last 
published,  were  recorded  in  each  registry  in 
which  the  mortgage  deed  was,  or  by  law  ought 
to  have  been,  recorded,  within  30  days  after 
such  last  publication. 

2.  The  time  of  record  must  appear  of  record, 
and  when  the  record  is  silent  it  cannot  be 
shown  by  evidence  aliunde  the  record. 

3.  When  the  record  is  silent  as  to  time  of  re- 
cording,   it   cannot    be   amended    after  the   30 

i  days  have  expired,  so  as  to  show  that  the  re- 
I  cording  was  within  the  30  days. 
I      Emery,  Feabody,  and  Spear,  33.,  dissenting. 
j      (Official.) 

I      Report  from  Supreme  Judicial  Court,  Som- 
erset County,  In  Equity. 

Bill  by  John  N. '  StafTord  against  George 
H.  Morse  for  the  redemption  of  a  mortgage. 
Case  reported,  and  bill  sustained. 

The  blU,  answer,  notice  of  foreclosure,  rec- 
ord, and  certificate  of  the  register  of  deeds, 
demand  for  an  account,  and  response,  were 
put  in  evidence. 

The  plaintiff  ofTered  to  prove  that  he  had 
no  knowledge  of  where  the  newspaper  In 
which  the  notice  of  foreclosure  appeared  was 
printed  and  published,  and  it  was  agreed  that 
the  same  should  be  taken  as  proved  If  the 
evidence  was  legally  admissible. 

The  defendant  offered  to  prove,  by  oral  evi- 
dence, by  tbe  production  of  the  mortgage,  by 
assignments  and  quitclaim  deed,  by  the  orig- 
inal notice  of  foreclosure,  a  copy  of  which  is 
on  the  register's  certificate,  by  the  production 
of  the  newspapers  In  which  the  notices  of 
foreclosure  were  printed  and  published,  by 
Introduction  of  the  records  of  the  registry  of 
deeds  of  Somerset  county,  In  addition  to  oth- 
er evidence  stated  In  the  report,  all  the  alle- 
gations set  out  in  his  answer,  to  establish 
tbe  fact  of  foreclosure  of  the  mortgage— the 
same  to  be  taken  as  proved  if  legally  admis- 
sible. 

The  defendant  also  asked  leave  to  have  the 
register  of  deeds  amend  bis  record  and  cer- 
tificate of  foreclosure  in  accordance  with  the 
facts  stated  In  bis  answer,  wbich  was  to  be 
done  if  legally  admissible. 

Argued  before  WISWELL.  0.  J.,  and 
WHITEHOUSB,  STRODT,  SAVAGE,  POW- 
ERS, EMERY,  PEABODY,  and  SPEAR,  JJ. 

E.  N.  Merrill,  for  plaintiff.  J.  W.  Manson. 
for  defendant 

SAVAGE,  J.  BUI  In  equity  to  redeem  from 
a  mortgage.    The  defendant,  holdhig  under 
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the  mortgagee,  claims  an  absolute  tltlb 
through  a  complete  foreclosure  by  publica- 
tion. The  plaintiff  denies  that  the  mortgage 
was  legally  foreclosed.  And  tMs  Is  the  sole 
Issue  here.  The  plalntifl  urges  several  objec- 
tions to  the  foreclosure  proceedings,  only  one 
of  which  do  we  consider,  as  we  think  that 
one  Is  necessarily  fataL 

The  statute  (Rev.  St.  c.  90,  {  6)  requires  one 
who  seeks  to  foreclose  a  mortgage  by  pub- 
lication to  cause  a  copy  of  the  printed  notice, 
and  the  name  and  date  of  the  newspaper  in 
which  it  was  last  published,  to  be  recorded  in 
the  registry  of  deeds  in  which  the  mortgage 
deed  Is,  or  by  law  ought  to  be,  recorded,  with- 
in 30  days  after  such  last  publication.  That 
the  printed  notice  was  recorded  in  this  case 
is  not  In  dispute.  The  defendant  says  in  his 
answer  that  It  was  recorded  within  30  days 
after  the  last  publication.  But  the  certificate 
of  the  register,  which  by  statute  is  made  pri- 
ma facie  evidence  of  the  fact  of  such  publica- 
tion, does  not  prove  the  allegation.  It  is  not 
dated,  and  there  is  no  record  evidence  that 
the  printed  notice  was  seasonably  recorded. 
By  statute  every  Instrument  is  "considered 
as  recorded"  at  the  time  when  the  minute  of 
its  reception  is  made  by, the  register  upon 
the  instrument  Itself.  Rev.  St.  c.  7,  {  15. 
In  order  to  effect  a  legal  foreclosure,  all  con- 
ditions required  by  statute  must  be  strictly 
performed.  Freeman  v.  Atwood,  60  Me.  473; 
Bragdon  v.  Hatch,  77  Me.  433,  1  Atl.  140; 
Hollls  V.  HoUis,  84  Me.  06,  24  Atl.  581;  Bel- 
fast Savings  Bank  v.  Lancey,  93  Me.  422,  45 
Atl.  523,  74  Am.  St.  Rep.  361.  And  to  sup- 
port a  foreclosure  title,  the  performance  of 
all  statute  conditions  must  be  proved. 

The  defendant  seeks  to  supply  the  want  of 
record  evidence  by  oral  evidence,  or  by  an 
amendment  of  the  record.  And  it  Is  agreed 
by  the  parties  that,  If  this  can  legally  be 
done,  It  Is  to  be  regarded  as  done.  We  are 
brought,  therefore,  to  a  consideration  of  the 
question  whether  evidence  aliunde  the  record 
is  admissible,  when  the  record  Is  silent,  to 
prove  that  the  printed  copy  was  received  for 
record  within  30  days  from  the  last  publica- 
tion, or  whether  that  fact  must  appear  upon 
the  record  Itself.  Much  has  been  said  in  ar- 
gument upon  the  question  whether  the  stat- 
ute contemplates  that  the  register's  certifi- 
cate of  publication  should  be  recorded.  The 
defendant  contends  that  it  does  not,  and  then 
argues  that,  ex  necessitate  rei,  the  time  of  re- 
cording the  printed  copy  must  be  proved  ali- 
unde. It  is  true  that  there  is  no  statute  spe- 
cifically requiring  registers  to  record  the  time 
when  notices  of  foreclosure  are  received  for 
record,  either  by  certificate  or  otherwise.  So 
there  is  no  statute  requiring  registers  to  re- 
cord upon  the  book  where  the  instrument  Is 
recorded  the  time  when  any  other  instrument 
Is  received.  Yet  it  is  believed  that,  through- 
out the  entire  history  of  this  state,  registers 
have  well-nigh  universally  recorded,  and  have 
regarded  it  as  a  part  of  their  duty  to  record, 
on  the  book,  with  the  record  of  the  instru- 


ment, the  date  on  which  it  is  received  tot 
record,  which,  of  course,  is  the  date  of  rec- 
ord, and  that  failure  to  do  so.  If  any,  ban 
been  due  to  Inadvertence.  The  very  univer- 
sality of  the  practice  for  so  many  years  Is 
of  Itself  significant  of  the  proper  interpreta- 
tion of  the  statutes  of  registry.  It  is  tbe 
Interpretation  which  seems  to  have  suggest- 
ed Itself  to  all  concerned.  The  statute  re- 
quires the  register  to  minute  on  every  instru- 
ment the  time  It  Is  received  for  record.  Rev. 
St  c.  7,  S  15;  Id.  c.  73,  S  28.  And  the  official 
memorandum  seems  to  have  been  then  re- 
garded as  a  part  of  the  Instrument  Itself  for 
recording  purposes.  The  courts  and  tbe  pro- 
fession have  Invariably  regarded  tbe  records 
of  the  date  of  receiving  instruments  for  rec- 
ord as  they  appear  in  tbe  books,  with  the  rec- 
ords of  the  Instruments,  as  satisfactory  and 
sufficient  evidence  to  determine  priority  of 
title  by  priority  of  record;  and  yet,  unless 
these  records  are  made  as  a  part  of  the  offi- 
cial duty  of  the  registers,  they  are  not  evi- 
dence at  all. 

But  If  we  were  to  concede  the  premises  of 
tbe  defendant,  we  do  not  think  It  would 
necessarily  follow  that  it  need  not  appear  of 
record  that  the  printed  notice  of  foreclosure 
was  seasonably  received  for  record.  The  de- 
sign of  the  statute  undoubtedly  Is  that  the 
record  shall  give  notice  of  the  foreclosure. 
To  give  notice  of  the  foreclosure.  It  must  give 
notice  of  the  successive  essential  steps  neces- 
sary to  complete  foreclosure,  because,  if  any 
are  missing,  it  is  not  a  foreclosure,  and  no- 
tice o^sucb  Imperfect  proceedings  would  not 
be  notice  of  a  foreclosure.  A  defective  rec- 
ord is  not  notice.  Hill  v.  McNlchol,  76  Me. 
314.  The  time  of  recording  is  essential,  be- 
cause the  foreclosure  proceedings  are  null 
and  void  unless  the  printed  notice  is  recorded 
within  30  days  after  tbe  last  publication. 
Tbe  argument,  therefore,  is  not  based  upon 
any  specific  provisions  of  any  statute,  but, 
rather,  upon  what  is  believed  to  be  the  rea- 
sonable and  proper,  if  not  necessary,  inter- 
pretation of  the  statute  requiring  registry  of 
a  published  notice  of  foreclosure  within  30 
days.  To  restate  It,  it  is  that  registry  within 
30  days  Is  essential  to  the  very  validity  of 
the  foreclosure.  Ordinarily  an  Instrument  of 
conveyance  becomes  effective  without  any  re- 
gard to  the  registry.  It  is  valid  whether 
registered  or  not.  It  conveys  titie  whether 
registered  or  not. ,  Registry  merely  serves  tc 
give  notice  to  third  parties.  In  law,  it  Is 
notice.  But  a  foreclosure  does  not  become  a 
foreclosure  unless  it  Is  recorded,  and  record- 
ed within  30  days.  The  record  becomes  a 
part  of  tbe  muniment  of  title.  And  If  there 
is  no  title  by  record  within  the  30  days,  there 
never  can  be.  Inasmuch  as  the  time  of  rec- 
ord is  essential  to  tbe  validity  of  tbe  tUle 
created  by  record,  that  also  must  appear  of 
record,  or  else  there  falls  to  appear  a  com- 
plete record  title.  All  that  appears  of  record 
may  be  true,  and  yet  no  title.  It  Is  not  t> 
muniment  of  title.    It  does  not  prove  tiUe. 
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One  cannot  set  It  ap  aa  the  last  step  In  the 
proof  of  a  record  title— that  is,  a  title  not 
merely  protected,  but  created  by  reglsti-y— 
wltliont  allowing  something  that  the  record 
does  not  contain.  The  step  is  not  long 
enongh  to  reach  across  the  chasm.  Hence 
we  think  that  the  time  of  recording  must 
appear  of  record. 

It  Is  suggested  that  the  statute  provision 
malrlng  the  register's  certificate  prima  facie 
evidence  of  the  fact  of  publication  raises  a 
fair  Implication  that  the  fact  of  publication 
may  be  shown  otherwise.  Whether  that  be 
80  or  not.  It  Is  certainly  true  that  the  fact 
that  there  was  no  publication  may  be  shown 
otherwise.  It  Is  prima  fade  evidence,  but 
not  conclusive.  The  certificate  may  be  at- 
tacked, but  is  sufficient  as  far  as  It  goes,  if 
not  attacked.  Whether  or  not  there  may  be 
a  vital  distinction,  in  respect  of  the  prima 
facie  evidential  force  of  the  certificate,  be- 
tween the  case  of  one  who  seeks  to  prove  a 
title  created  by  record,  and  who  may  stand 
with  a  record  or  fall  for  want  of  one,  and 
that  of  him  who  would  attack  such  a  title, 
need  not  be  decided.  Here  we  are  not  con- 
cerned with  the  contents  of  the  certificate, 
bnt  with  what  it  does  not  contain,  or,  to 
qteak  more  exactly,  with  the  fact  that  it  is 
not  shown  by  record,  either  in  the  certificate 
or  out  of  it,  that  the  notice  was  recorded 
within  30  days  from  the  last  publication. 

There  being  no  record  evidence  that  the 
printed  notice  was  recorded  seasonably,  can 
the  want  of  it  be  supplied  by  evidence  ali- 
unde? We  think  not.  Besides  the  reasons 
already  stated,  there  is  a  strong  reason  to  be 
deduced  from  the  very  purpose  of  our  sys- 
tem of  registration  of  land  titles,  and  that  is 
certainly  and  security  of  land  tenure.  The 
stability  of  land  titles  depends  in  a  large  de- 
gree upon  the  certainty  of  record  evidence. 

In  Chase  v.  Savage,  55  Me.  543,  a  mort- 
gagor sought  to  extend  the  time  when  fore- 
rlosiuK  would  become  absolute  by  showing 
that  the  mortgagee  had  fraudulently  misstat- 
ed to  him  the  time  when  the  right  of  redemp- 
tion would  expire.  The  court,  after  saying 
that  the  claim  was  not  sustained  by  the  evi- 
dence, added  words  which  are  peculiarly  ap- 
propriate here.  "Besides,"  the  court  said, 
"the  record  was  the  only  fountain  from 
which  such  information  could  flow.  To  that 
place  all  parties  interested  could  and  must 
resorL  Otherwise  the  record,  designed  to 
protect  the  Interests  of  all,  becomes  a  nullity, 
since  it  might  be  avoided  by  parol  testimony, 
or  the  weight  of  testimony  as  Judicially  de- 
cided, based  upon  the  imperfection  of  human 
memory,  rather  than  the  recorded  certainty." 

Nor  can  the  record  be  now  amended.  The 
record  which  makes  a  foreclosure  legal  and 
complete  must  be  made  wittiln  30  days  from 
the  last  publication.  The  record  as  it  is  on 
the  last  one  of  these  80  days  is  the  record 
that  must  stand.  No  later  amendment  could 
be  recorded  within  the  30  days,  and  so  be  in 
compliance  with  the  statute  requirement    ▲ 


record  which  is  a  muniment  of  title,  and 
which  must  exist  as  such  within  80  days,  or 
not  at  all,  cannot  be  subsequently  amended 
so  as  to  make  tliat  good  which  never  was 
good  vrlthin  the  30  days. 

The  foreclosure  relied  upon  by  the  defend- 
ant Is  therefore  ineffectual  to  give  him  abso- 
lute title.  It  is  unnecessary  to  decide,  and 
we  do  not  decide,  the  other  questions  dis- 
cussed by  counsel,  namely,  whether  the  pub- 
lication of  notice  as  described  in  the  register's 
certificate  was  sufficient,  and,  if  not,  then 
whether  proper  publication  in  fact  may  be 
otherwise  shown. 

The  plaintiff  is  entitled  to  redeem.  In  ac- 
cordance with  the  stipulation,  the  case  is  to 
be  remanded  to  the  court  below  to  ascertain 
the  amount  due  on  the  mortgage. 

Bill  sustained,  with  costs. 

Case  remanded  In  accordance  with  stipu- 
lation. 

EMEHY,  PBABODY,  and  SPEAR,  JJ. 
We  dissent  for  the  following  reasons,  among 
others: 

1.  Our  system  of  registration  of  titles  la 
wholly  the  creature  of  statute.  The  register^ 
ing  officer  is  purely  a  statutory  officer.  He 
has  only  statutory  duties,  which,  of  course, 
he  must  perform  carefully  and  faitlifully. 
The  statute  requires  the  register  of  deeds  toi 
minute  on  the  Instrument  to  be  recorded  the 
day  and  time  of  day  when  received.  Rev. 
St.  c.  7,  !  15.  It  does  not  require  him  to 
minute  such  time  or  any  time  on  the  page 
where  the  instrument  is  eventually  recorded. 
The  majority  opinion  concedes  this,  but  pro- 
ceeds to  add  that  duty  to  his  statutory  du- 
ties. This  seems  to  us  legislation,  which  the 
Constitution  forbids  the  court  to  undertake. 

The  Legislature  has  required  the  town 
clerk,  as  a  registering  officer  of  chattel  mort- 
gages, to  note  the  time  on  the  record  as  well 
as  on  the  instrument.  Rev.  St  c.  91,  i  2. 
It  has  made  no  such  requirement  of  the  reg- 
ister of  deeds.  There  is  no  presumption  that 
this  omission  In  the  case  of  the  register  of 
deeds  was  unintentional,  but  If  it  be  a  casus 
omissus,  and  much  Inconvenience  and  loss 
must  result  unless  the  omission  be  supplied, 
it  Is  for  the  Legislature,  and  not  for  the 
court,  to  supply  it  Parsons  v.  Copeland,  33 
Me.  370,  375,  54  Am.  Dec.  628.  A  general 
custom  of  registers  of  deeds  to  note  upon  the 
page  of  the  record  the  time  when  recorded 
Is  assumed  without  evidence,  but  such  a  cus- 
tom, if  it  exists,  cannot  make  a  statute,  nor 
add  to  one.  Suppose  this  register  to  be  in- 
dicted for  this  omission;  will  the  court  con- 
vict and  punish  him  criminally  because  of 
the  custom  of  other  registers,  without  any 
statute?  Can  other  registers  make  a  law  to 
convict  him? 

2.  The  register  of  deeds  was  authorized 
by  the  statute  to  record  this  notice  of  fore- 
closure if  filed  within  30  days  from  its  last 
publication.  For  him  to  record  it  if  filed 
after  that  30  days  would  be  an  unauthorized 
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and  unlawful  act  De  Witt  v.  Moulton,  17 
Me.  418.  The  notice  was  recorded,  and  there 
1b  nothing  showing  It  to  have  been  unlawfully 
recorded. 

The  ancient  and  favored  role  Is,  "Omnia 
rite  acta  prsesumuntur."  It  has  been  repeat- 
edly applied  by  this  court  to  sustain  interests 
otherwise  imperiled  by  acts  or  omissions  of 
public  officers.  Treat  v.  Orono,  26  Me.  217; 
Shorey  v.  Hussey,  32  Me.  579;  Blanchard  v. 
Dow,  Id.  557;  Pratt  v.  Pierce,  36  Me.  448, 
68  Am.  Dec.  759;  McClInch  v.  Sturgis,  72 
Me.  468;  Snow  v.  Weeks,  75  Me.  105,  108; 
Maxcy  r.  Bowie,  96  Me.  435,  52  Atl.  905. 
The  majority  of  opinion,  however,  holds,  In 
effect,  that  it  must  be  presumed,  not  only 
prima  facie,  but  conclusively,  that  the  record 
was  unlawfully  made,  and  that  the  register 
was  guilty  of  an  illegal  act  No  authority  Is 
dted  in  support  and  we  think  none  can  be 
found. 

3.  The  report  of  the  case  shows  that  the 
mortgagee  in  fact  did  all  that  the  statute  re- 
quired of  him  to  perfectly  foreclose  the  mort- 
gage. He  caused  the  proper  notice  to  be  pub- 
lished In  the  proper  newspaper,  and,  within 
30  days  after  its  last  publication,  furnished 
to  the  register  of  deeds  a  copy  thereof  to  be 
recorded,  and  the  register  "received"  It  for 
record  within  that  time.  There  was  nothing 
more  for  the  mortgagee  to  do,  or  that  he 
could  do.  The  register  was  not  his  agent 
The  state  then  tools  charge  of  the  procedure 
through  its  own  agent  or  officer— the  register. 
The  report  authorizes  us  to  assume  that  the 
register  minuted  on  the  copy  of  notice  fur- 
nished him  the  time  when  It  was  received, 
and  hence  when  to  "be  considered  as  record- 
ed." The  only  slip  by  anybody,  according  to 
the  report  was  the  omission  to  also  minute 
on  the  record  the  time  when  received.  If  that 
be  a  slip.  This  slip  was  not  that  of  the  mort- 
gagee, nor  of  his  agent  but  solely  that  of 
the  state's  officer— the  register. 

We  think  reason  and  authority  both  hold 
that  the  mortgagee,  having  fully  complied 
with  the  state's  requirements,  should  not  suf- 
fer from  a  subsequent  omission  of  the  state's 
officer,  but  that  the  consequences  should  fall 
on  the  searcher,  who,  after  all,  only  relics 
on  such  visible  omission  to  establish  his  own 
title.  We  are  to  assume,  as  above  stated, 
that  the  register  minuted  upon  the  copy  of 
the  copy  of  the  notice  the  time  when  re- 
ceived for  record.  In  Oillespie  v.  Rogers, 
146  Mass.  610,  612,  16  N.  E.  711,  the  court 
declared  the  law  as  follows:  "If  the  record- 
ing officer  places  upon  it  [the  Instrument  to 
be  recorded]  his  certificate  that  it  has  been 
80  received,  even  though  he  afterwards  fails 
In  his  duty,  by  recording  it  Inaccurately,  by 
omitting  material  portions  of  it,  or  even  by 
altogether  suppressing  it  from  the  records, 
yet  in  contemplation  of  law  the  whole  world 
has  constructive  notice  of  It,  Jtist  the  same 
as  If  it  had  been  accurately  copied  in  full 
upon  the  records.  It  is  obvious  that  under 
this  rule,  one  searching  the  records  may  fail 


to  find  all  that  Is  necessary  for  biB  protec- 
tion, but  nevertheless  he  will  be  bound."  See 
cases  cited  in  that  opinion— espedally  Sykes 
T.  Keating,  118  Mass.  517,  519.  Also,  see, 
Monaghan  v.  LongfeUow,  81  Me.  278,  17  Atl. 
74;  Maxcy  T.  Bowie.  96  Me.  435,  52  Aa  005: 
Lewis  T.  Hinman,  56  Cionn.  55,  13  Atl.  143: 
People  v.  Bristol,  35  Mich.  28;  Nichols  v. 
Reynolds,  1  R.  I.  30,  36  Am.  Dec.  238;  Chase 
y.  Bennett,  58  N.  H.  428;  Mutual  Life  Ins. 
Co.  V.  Dake,  87  N.  T.  257;  Bigelow  v.  Top- 
liff,  25  Vt  273,  60  Am.  Dec  264;  Steam 
Stone  Cutter  Co.  v.  Sears  (C.  C.)  23  Fed.  313; 
Lytle  y.  Arkansas,  9  How.  314,  13  L.  Bd. 
153;  1  Devlin  on  Deeds,  686.  All  the  above 
cases,  and  many  others,  sustain  the  doctrine 
that  the  person  seasonably  filing  the  instru- 
ment for  record  is  protected,  and  the  conse- 
quences of  the  recording  officer's  subsequent 
omissions  fall  upon  the  searcher  of  the  rec- 
ords. Only  one  case  is  dted  in  the  majority 
opinion  on  this  point  (HiU  v.  McNichoi,  76 
Me.  314),  in  which  there  was  not  an  omis- 
sion—something left  out— as  here,  but  a  com- 
plete record,  apparently  full  and  correct.  With 
nothing  to  suggest  to  the  searcher  any  error 
or  incompleteness.  In  the  case  at  bar  the 
incompleteness  was  apparent  and  it  was  also 
apparent  that  the  Incompleteness  was  the 
error  of  the  register.  Even  If  It  could  not 
be  presumed  that  the  record  was  in  fact  sea- 
sonably made,  nothing  appearing  to  the  con- 
trary, the  record  was  made,  and  was  visible. 
It  put  the  searcher  upon  inquiry,  if  he  doubt- 
ed whether  seasonably  made.  He  should  not 
ttase  his  title  on  such  an  omission. 

The  effect  of  the  majority  opinion  to  to 
deny  the  citizen,  without  fault  of  his,  an  ac- 
knowledged legal  right,  earned  by  his  full 
performance  of  every  legal  duty  imposed  up- 
on him,  and  though  not  necessary  to  protect 
the  rights  of  Innocent  third  parties.  This 
seems  to  us  an  injustice  which  could  be  easi- 
ly avoided  by  a  reasonable  application  of  ap- 
proved legal  principles. 


OONLBY  et  al.  v.  INHABITANTS  OF 
WOODVILLE. 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 
1903.) 

PAUPER— RELIEF  BY  NONRESIDENT. 

1.  No  statute  of  this  state  creates  any  liability 
upon  part  of  a  municipality  to  reimburse  an  in- 
habitant of  another  tawn  for  expenses  incurred 
by  him  in  such  other  town  for  the  relief  of  a 
pauper  whose  settlement  is  in  the  town  sought 
to  be  held  liable  for  such  expenses.  Consequent- 
ly an  action  for  such  expenses  so  incurred,  not 
based  upon  any  contract,  express  or  implied, 
with  the  defendant  town,  cannot  \ye  maintained. 

(Official.) 

Agreed  Statement  from  Supreme  Judicial 
Court,  Penobscot  County. 

Action  by  Laura  A.  Conley  and  another 
against  the  inhabitants  of  Woodville.  Sulv 
mltted  on  agreed  statement  Judgment  for 
defendant 
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Action  for  board  for  77  days  of  an  aged 
woman,  wbose  pauper  settlement,  for  the 
pnrpoBes  of  thia  suit  only,  was  admitted  to 
be  In  the  defendant  town. 

Argoed  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  POWERS,  PEA- 
BODY,  and   SPEAR,  JJ. 

A.  W.  Weatberbee,  for  plalntUfa  Hugo 
diark,  for  defendant. 

WISWELL,  C.  J.  Rev.  St  c.  24,  i  43,  pro- 
vides that  "towns  shall  pay  expenses  necea- 
■arlly  Incurred  for  the  relief  of  paupers  by 
an  inhabitant  not  liable  for  their  support, 
after  notice  and  request  to  the  overseers,  un- 
til provision  Is  made  for  them."  But  neither 
this  nor  any  other  statute  creates  any  lia- 
bility npon  the  part  of  a  municipality  to 
reimburse  -an  Inhabitant  of  another  town  for 
expenses  incurred  by  him  in  such  other  town 
for  the  relief  of  a  pauper.  Warren  v.  Isles- 
borough,  20  Me.  442;  Bootbby  v.  Troy,  48 
Me.  560. 

In  this  case  the  plaintiffs,  living  In  the 
town  of  Lincoln,  sue  the  inhabitants  of  the 
town  of  WoodvlUe  for  the  board  of  a  per- 
son having  her  pauper  settlement  in  the  lat- 
ter town,  which  board  was  furnished  In  the 
town  where  the  plaintiffs  reside,  after  notice 
to  the  defendant  town.  The  statute  gives 
no  such  remedy. 

It  is  undoubtedly  tme  that  a  town  may 
become  liable  to  an  inhabitant  of  another 
town  for  relief  furnished  a  pauper,  by  virtue 
of  a  contract  between  the  town  and  the 
person  furnishing  relief,  but  no  such  con- 
tract, either  express  or  Implied,  Is  shown  In 
this  case. 

In  accordance  with  the  stipulation  of  the 
report,  the  plaintiffs  will  be  nonsuited. 

Plaintiffs  nonsuit. 


HAINES  et  al.  v.  HAINES  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  24, 

1908.) 

ACTION  AQAINST  HEIR— DEBT  OP  ANCESTOR- 
JUDGMENT— LIABIL.ITIB3— LIMITATIONS. 

1.  In  a  suit  against  the  heir  for  the  debt  of 
the  ancestor,  if  the  heir  has  iiot  aliened  the 
lands  descended,  the  jadgment  must  be  special, 
to  be  levied  of  the  lands. 

If  he  has  aliened  the  lands  before  suit 
brooj^t,  the  recovery  will  be  onljr  for  the  val- 
ue of  the  lands  in  toe  condition  m  which  they 
were  at  the  time  of  the  descent  cast. 

2.  The  liability  of  the  heirs  is  several,  and 
not  joint,  each  heir  being  liable  for  what  he 
receives  from  the  ancestor,  and  not  for  what 
the  other  heirs  receive. 

3.  The  liability  being  several,  and  not  joint, 
payment  by  one  heir  on  the  debt  of  the  ances- 
tor does  not  take  the  case  oat  of  the  statute  of 
limitations  as  to  the  others. 

4.  The  action  against  the  heir  is  an  action 
under  and  by  force  of  our  statute  concerning 
heirs  and  devisees,  -and,  while  it  is  true  that 
the  statute  of  limitations  cannot  be  pleaded  in 
bar  of  a  claim  resting  on  a  statute,  the  claim 
against  the    heir  is  based  primarily  npon  the 

•'  t.  See  Descent  and  DIatrlbntlon,  ToL  16,  Cent. 
I^.g.  i]  434.  466,  481,  OIL 
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debt  of  the  ancestor,  and,  if  there  is  no  legal 
subsisting  claim  against  the  ancestor,  no  obliga- 
tion is  imposed  on  the  heirs;  therefore  the  stat- 
ute may  be  pleaded  by  the  heir. 
(Syllabus  by  the  Court,) 

Action  by  Martha  A.  Haines  and  others 
against  Burwood  M.  Haines  and  others.  Ver- 
dict for  plaintifb.  Rule  to  show  cause  made 
absolute. 

Argued  at  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL. 
FORT,  and  PITNEY,  JJ. 

F.*D.  Weaver,  for  plaintiffs.  C.  K.  Cham- 
bers, for  defendants. 

VAN  SYCKEL,  J.  This  Is  a  suit  against 
Burwood  M.  Haines,  Joseph  M.  Haines,  Sam- 
uel W.  Haines,  Walter  Haines,  and  Nancy 
M.  Leeds,  heirs  at  law  of  Abel  Haines,  who 
died  in  1883,  for  the  bond  debt  of  the  said 
decedent,  amounting  to  $2,000.  The  defend- 
ants admit  that  they  inherited  a  farm  con- 
taining 132.75  acres,  situate  in  the  county  of 
Burlington,  on  which  the  said  Abel  Haines 
In  his  lifetime  executed  a  mortgage.  In  which 
his  wife  Joined,  for  the  sum  of  $5,934.  The 
defendants  Burwood  M.  Haines  and  Joseph 
M.  Haines  pleaded  that,  after  the  death  of 
their  ancestor,  Abel  Haines,  and  before  the 
commencement  of  this  suit,  they  paid  to  the 
plaintiffs  on  account  of  said  bond  debt  the 
sum  of  $408.40,  with  all  interest  due  thereon, 
in  full  discharge  of  their  share  of  the  said 
debt  In  addition  to  this  plea,  all  the  de- 
fendants pleaded  the  statute  of  limitations. 
The  verdict  was  for  the  plaintiffs,  against  all 
of  the  defendants. 

The  descent  of  lands  upon  the  heir  creates 
his  liability;  and  If  he  has  not  aliened  the 
lands,  but  has  title  at  the  time  he  Is  sued, 
he  may  admit  the  debt  and  confess  and 
specify,  as  was  done  In  this  case,  the  lands 
descended,  in  which  case  the  lands  only  will 
be  subject  to  the  debt  and  the  Judgment 
must  be  special  to  be  levied  of  the  lands. 
St  Mary's  Church  v.  W^allace,  10  N.  J.  Law, 
311. 

If  the  heir  at  law  has  aliened  the  lands 
before  suit  brought  the  recovery  will  be  only 
for  the  value  of  the  lands  in  the  condition 
in  which  they  were  at  the  time  of  the  de- 
scent cast.  Fredericks  v.  Isenman,  41  N.  J. 
Law,  212;  Muldoon  v.  Moore,  55  N.  J.  Law, 
410,  26  Atl.  892,  21  L.  R.  A.  89. 

Two  of  the  defendants  (as  before  stated). 
Burwood  and  Joseph,  made  payments  on  the 
bond,  which  takes  the  case,  as  to  them,-  out 
of  the  statute  of  limitations.  The  weight  of 
evidence  clearly  Is  that  the  value  of  the 
lands  descended,  over  and  above  the  mort- 
gage given  by  the  ancestor,  was  not  equal  to 
the  bond  debt  sued  for.  The  amount  paid 
npon  the  bond  by  the  two  last-named  heirs 
was  therefore  more  than  tne  amount  for 
which  they  were  liable,  each  having  paid 
more  than  one-tifth  of  the  ancestor's  debt. 
The  liability  is  several,  and  not  Joint  Each 
belr  is  liable  severally,  and  not  Jointly,  tor 


Digitized  by 


Google 


402 


54  ATLANTIC  REPORTER. 


(N.J. 


what  be  recdves  from  the  ancestor,  and  not 
for  what  other  heirs  receive.  When  the 
share  descended  to  an  heir  la  taken  In  execn- 
tlon  before  alienation,  or  the  value  of  it  Is 
applied  to  the  debt  after  alienation,  the  heir 
is  exonerated  from  further  lUblllty  for  the 
ancestor's  debt 

The  debt  being  several,  and  not  joint,  pay- 
ment by  Burwood  and  Joseph  did  not  take 
the  case  out  of  the  statute  of  limitations  as 
to  the  other  three  heirs  at  law,  and  there- 
fore the  statute  is,  as  to  them,  a  bar  to  re- 
coveiy.  Disborougb  y.  BIdleman,  21  N.  J. 
Law,  077. 

This  action  against  the  heirs  is  an  action 
under  and  by  force  of  our  statute  concern- 
ing heirs  and  devisees,  and,  while  it  Is  true 
that  the  statute  of  limitations  cannot  be 
pleaded  in  bar  of  a  claim  vesting  on  a  stat- 
ute (Cutwater  v.  Passaic,  51  N.  J.  Law,  343, 
18  Atl.  164).  the  claim  In  this  case  rests 
primarily  upon  the  bond  of  the  ancestor,  and, 
if  there  Is  no  legal  subsisting  claim  against 
the  ancestor,  no  obligation  is  Imposed  upon 
the  heir.  If  the  statute  Is  not  a  bar,  it 
would  leave  the  Hen  for  the  debt  of  the 
ancestor  imlimited  in  its  duration  upon  the 
lands  descended,  although  expressly  barred 
as  against  the  personal  representative.  Such 
a  construction  should  not  be  favored,  as  the 
lien  would  extend  to  the  heir  of  the  heir 
who  died  intestate  seised  of  the  land  he  in- 
herited. Although  it  Is  uniformly  held  that 
the  plea  of  the  statute  of  limitations  is  a 
personal  privilege,  in  some  of  the  states 
heirs  and  legatees  may  avail  themselves  of 
the  statute,  although  originally  Intended  for 
the  benefit  of  the  personal  representatives, 
and  for  the  reason  that  heirs  and  legatees 
are  privy  in  estate.  Woods  v.  Woods,  99 
Tenn.  52,  41  S.  W.  345;  McClaugherty  v. 
Croft,  43  W.  Va.  270,  27  S.  B.  246;  Wood  on 
Limitations  (3d  Ed.)  {  41. 

This  action  is  not  like  Outwater  v.  Passaic, 
supra,  founded  upon  a  claim  created  by 
statute,  but  upon  a  contract  entered  into  by 
the  ancestor,  and,  therefore,  is  not  within  the 
reason  of  the  rule  in  that  case.  That  It 
must  be  dealt  with  as  an  action  on  contract 
Is  evinced  by  the  case  of  Joss  v.  Mohn,  55 
N.  J.  Law,  407,  26  Atl.  987,  holding  that.  In 
an  action  against  heirs  under  the  statute,  the 
heirs  are  representatives  of  the  deceased 
debtor,  and  the  plaintifT  is  Incompetent  to 
testify  to  any  transaction  with  or  statement 
by  the  deceased  debtor. 

The  rule  to  show  cause  should  be  made 
absolute. 


BISHOP  &  BABCOCK  CO.  ▼.  KBPFEa. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 

1908.) 

RBPLBVIN  —  PLBADINO  —  DECLARATION  — 
AMENDMENT— RBCOVBRT— DESTRUC- 
TION OP  PROPERTY. 
1,  The  pleadings  in  replevin  in  a  suit  under 
the  thirty-third  section  of  the  statute  are  the 
same  as  in  other  cases  in  replevin. 


2.  If  the  pIsintifF  would  have  the  right  to 
amend  bis  declaration  after  plea  in  a  suit  in  re- 
plevin where  the  plaintiff  had  given  the  bond 
required  by  the  thirty-eighth  section  of  the 
rei^evin  act,  or  where  the  defendant  had  made 
claim  of  property,  and  given  the  bond  required 
under  the  ninth  section  of  the  act,  he  would 
have  the  same  right  in  a  proceeding  under  sec- 
tion 33  of  the  act 

3.  In  all  these  actions  the  valne  of  the  prop- 
erty, under  proper  pleadings,  as  well  as  dam- 
ages for  its  detention,  may  be  recovered  by  the 
plaintiff  or  defendant,  as  the  case  may  be,  who 
18  entitled  to  the  same. 

4.  The  fact  that  goods  and  chattels  mention- 
ed in  the  writ  of  replevin  have  been  destroyed 
by  fire  since  the  writ  issued  is  immaterial  upon 
the  question  of  pleading. 

(Syllabus  by  the  Court) 

Case  certified  from  drcait  court,  Atlantic 
county,  for  advisory  opinion. 

Action  by  the  Bishop  &  Babcock  Company 
against  Thomas  S.  Keffer.  Cause  certified 
for  advisory  opinion.  PlalntUT  held  entitled 
to  amend  declaration. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  STOKBL, 
FOBT,  and  PITNEY,  JJ. 

William  M.  Clevenger,  for  plaintiff.  Sam- 
uel E.  Perry,  for  defendant 

FORT,  J.  The  advisory  opinion  of  this 
court  is  asked  upon  the  foUovrlng  question: 
"The  plaintiff  having  Instituted  its  replevin 
suit  without  bond,  and  without  demanding 
immediate  possession  of  the  goods  under  its 
writ  by  virtue  of  the  provisions  of  section  33 
of  the  replevin  act  (3  Gen.  St  p.  2776).  should 
the  court  amend  the  pleadings  under  the 
practice  act  when  It  has  been  made  known 
to  the  court  that  the  goods  sought  to  be  re- 
plevlned  have  been  destroyed?" 

The  declaration  filed  In  the  cause  Is  laid  in 
the  detinult  and  not  in  the  detlnet  After 
the  Institution  of  the  suit  and  the  filing  of 
the  declaration,  but  before  plea  filed,  the 
goods  and  chattels  mentioned  in  the  declara- 
tion were  destroyed  by  fire.  The  plaintiff 
now  applies  to  amend  his  declaration  so  that 
he  may  recover  a  judgment  in  the  action.  If 
he  be  entitled  so  to  do,  for  the  value  of  the 
goods. 

By  the  thirty-third  section  of  the  supple- 
ment to  "An  act  to  regulate  the  action  of 
replevin,"  approved  June  13,  1880,  It  is  pro- 
vided: "That  in  any  action  of  replevin,  If 
the  plaintiff  does  not  require  the  immediate 
delivery  to  him  of  the  property  in  question 
the  official  to  whom  the  process  shall  Issue 
shall,  if  so  directed  by  the  plaintiff  or  his 
attorney,  serve  the  process  and  other  iwpers 
given  him  as  in  other  cases,  without  taking 
possession  of  or  delivering  the  property  in 
question,  and  upon  the  process  being  return- 
ed into  court  the  cause  shall  be  put  at  issue 
and  brought  on  for  trial  or  Judgment  by  de- 
fault may  be  entered,  as  In  other  cases,  and 
upon  Judgment  being  entered  awarding  the 
possession  of  the  property  in  question  to  the 
plaintiff  an  order  may  be  made  by  the  court 
as  a  part  of  the  judgment  directing  the  prop- 
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er  officer  to  take  possession  of  and  deliver 
the  property  In  question  In  accordance  with 
such  Judgment,  and  It  shall  thereupon  be  the 
duty  ot  the  officer  so  directed  to  execute  such 
order  and  deliver  the  property  to  the  party 
to  whom  It  has  been  so  awarded."  8  Gen. 
St  p.  277«. 

The  question  certified  relates  simply  to  a 
matter  of  practice.  At  the  common  law,  In 
replevin,  when  the  sheriff  executed  the  writ, 
tf  the  defendant  made  claim  of  property  In 
the  goods  sought  to  be  replevied,  that  ques- 
tion was  required  to  be  first  tried  and  decided 
before  the  sheriff  could  proceed  to  execute 
the  writ  by  delivering  the  property  to  the 
plaintiff  In  replevin.  Frazler  v.  Fredericks, 
24  N.  J.  Law,  170.  By  our  statute.  In  order 
to  avoid  the  necessity  of  trial  before  deliv- 
ery, the  plaintiff  enters  into  bond,  in  double 
the  value  of  the  property  Intended  to  be  re- 
plevied, that  delivery  may  be  made;  the  de- 
fendant in  replevin  being  protected  by  the 
bond.  8  Oen.  St  p.  2777,  S  38.  If  the  de- 
fendant does  not  re-replevy  by  giving  bond 
within  24  hours,  as  provided  by  statute,  the 
property  is  delivered  to  the  plaintiff,  and  the 
suit  proceeds  to  try  the  right  of  property  as 
it  woold  have  done  at  common  law,  before 
the  sheriff  delivered  the  property  under  the 
writ  Where,  under  the  thirty-third  section 
of  our  replevin  act,  suit  is  instituted,  the  case 
proceeds  as  it  would  liave  done  at  common 
law  after  the  issuance  of  the  writ  and  be- 
fore the  delivery  of  the  property.  By  the 
statute  the  plaintiff  simply  wftives  the  sher- 
iff's taking  into  his  possession  the  property 
replevied,  and  the  delivery  of  it  to  the  plain- 
tiff, and  consents  that  pending  the  suit  the 
sheriff  may  leave  the  property  in  the  pos- 
session of  the  defendant  The  effect  of  this 
statute  is  simply  a  waiver  of  any  dalm 
against  the  sheriff  for  failure  to  obey  the 
'  command  of  his  writ  The  pleadings  are  the 
same  as  In  other  cases  in  replevin  in  a  suit 
under  the  thirty-third  section  of  the  statute. 
The  same  issues  nlay  be  raised  as  in  any  of 
the  other  conditions  arising  where  the  pos- 
session of  the  property  Is  delivered  or  rede- 
livered under  the  writ  to  the  plaintiff  or  de- 
fendant under  the  various  bonding  processes 
provided  by  the  statute.  If  the  plaintiff 
would  have  the  right  to  amend  his  declara- 
tion after  plea  In  a  suit  in  replevin  where 
the  plaintiff  had  given  the  bond  required  by 
the  thirty-eighth  section  of  the  replevin  act 
or  where  the  defendant  had  made  claim  of 
property,  and  given  the  bond  required  under 
the  ninth  section  of  the  act  be  would  have 
the  same  right  in  a  proceeding  under  section 
3S  of  the  act.  In  all  these  actions  the  value 
of  the  property,  under  proper  pleadings,  as 
well  as  damages  for  its  detention,  may  be 
recovered  by  the  plaintiff  or  defendant  &> 
tbe  case  may  be,  who  is  entitled  to  the  sam& 
Shinn  on  Replevin,  {{  43,  381,  623,  661.  Tbe 
language  of  Chief  Justice  Green  in  B'razier  t. 
Fredericks,  supra,  that  "there  is  nothing  In 
tbe  statute  to  give  countenance  to  the  idea 


that  the  legislature  designed  to  turn  the 
plaintiff  round  to  a  new  action  by  depriving 
him  of  his  common-law  remedy,"  is  very  apt 
upon  the  question  before  us..  Fletcher  v. 
Wllkins,  6  Kast  283.  Always,  at  common 
law,  if  the  declaration  was  in  the  detlnet  the 
plaintiff  recovered  the  value  of  the  goods, 
damages  for  the  taking,  and  costs,  but  never 
the  goods  themselves.  Harwood  v.  Sme- 
thurst  29  N.  J.  Law,  195,  203,  80  Am.  Dec. 
207.  The  statute  under  review  expressly 
provides  that  "the  cause  sliall  be  put  at  issue 
•    •    •    as  In  other  cases." 

The  fact  that  the  goods  and  chattels  men- 
tioned in  tbe  writ  of  replevin  have  been  de- 
stroyed by  fire  since  the  writ  issued  is  im- 
material upon  the  question  of  pleading.  The 
chattels  existed  when  the  writ  issued. 

There  seems  to  be  no  reason  for  refusing 
leave  to  amend  tbe  plaintiff's  declaration, 
and  it  should  be  granted  upon  proiter  terms. 
The  circuit  court  is  so  advised. 


HOUSTON   et   al.    v.    PATERSON    STATH 

LINE  TRACTION  CO. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 

1903.) 

EMINENT  DOMAIN— TRACTION  COMPANY— NO- 
TICE   OF    PR0CEBDIN08. 

1.  In  proceedings  brought  to  condemn  lands 
within  the  filed  route  of  a  traction  railway 
company  under  and  pursuant  to  the  traction 
art  of  1893  (P.  L.  p.  302;  3  Gen.  St  p.  3235), 
a  conveyance  of  the  lands  by  the  owner,  at  any 
time  after  tbe  application  is  made  and  notice 
given  to  the  owner  as  directed  by  tbe  order 
of  the  justice,  will  not  defeat  the  proceedings 
nor  require  notice  thereof  to  be  given  to  the 
grantee. 

(E^UaboB  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Charlotte  A.  Houston  and  others,  against 
the  Paterson  State  Line  Traction  Company. 
Judgment  affirmed. 

Argued  November  term,  1902,  before  DIX- 
ON and  HENDRICKSON,  JJ. 

Cornelius  Doremus,  for  plaintiffs.  Preston 
Stevenson,  for  defendant 

HENDRICKSON,  J.  Tbis  writ  Is  brought 
to  review  tbe  appointment  of  commissioners 
made  In  proceedings  to  condemn  lands  of  the 
plaintiffs  In  certiorari,  at  the  village  of  Ridge- 
wood,  in  Bergen  county,  for  the  purpose  of 
establishing  a  right  of  way  for  the  traction 
railway  of  the  defendant  company.  The  pro- 
ceeding is  taken  pursuant  to  the  act  entitled, 
"An  act  to  authorize  the  formation  of  traction 
companies  for  the  construction  and  operation 
of  street  railways,  or  railroads  operated  as 
street  railways  and  to  regulate  the  same,"  ap- 
proved March  14,  1893,  and  the  acts  supple- 
mentary thereto.  P.  L.  p.  302;  3  Oen.  St 
p.  3235. 

The  portion  of  the  defendant's  line  involv- 
ed in  these  proceedings  approaches  said  village 
from  the  line  of  Midland  Park  on  the  west, 
and,  after  crossing  Goodwin  avenue  and  Mon- 
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roe  street  In  said  Tillage,  passes  in  a  northeast- 
erly direction  through  private  lands  of  the 
plaintiff  and  upon  private  roads  therein  pre- 
viously laid  out  by  her,  called  "Washington 
Place,"  and  thence  to  and  along  Franklin 
avenue  to  the  Erie  Railroad  station  In  said 
vlllnge.  Charlotte  A.  Houston  was  the  hold- 
er of  the  legal  title  and  the  occupant  of  the 
premises;  and  although  others  are  Joined 
with  her  In  prosecuting  the  writ,  she  will  be 
referred  to  as  plaintiff  to  this  discussion.  The 
plaintiff  seeks  to  set  aside  the  appointment  on 
the  ground  that  the  roads  known  as  "Wash- 
ington Place"  covered  by  the  defendant's  ap- 
plication, are  public  highways  of  the  village 
of  Rldgewood,  and  under  the  Jurisdiction  of 
the  board  of  trustees  of  said  municipality; 
and  that  the  failure  to  make  such  municipal- 
ity a  party  to  the  proceedings,  by  notice  or 
otherwise.  Is  a  fatal  defect  In  the  proceed- 
ings. The  contention  that  these  roads  were 
public  highways  Is  based  upon  the  alleged  ef- 
fect of  a  deed  of  conveyance  by  the  plaintiff 
of  the  roads  In  question  to  the  "trustees  of  the 
village  of  Rldgewood,"  dated  July  25,  1902, 
acknowledged  on  the  same  day,  and  delivered 
to  and  accepted  by  said  board  on  July  30, 1902, 
at  3  o'clock  in  the  afternoon.  This  deed  con- 
veys the  lands,  "to  be  used  as  public  high- 
way by  the  Inhabitants  of  the  village  of 
Rldgewood  forever,"  and  would  probably  be 
effective  as  a  dedication  from  the  time  it  was 
so  accepted,  but  it  did  not  go  Into  effect  until 
after  the  Inception  of  the  proceedings  to  con- 
demn. The  defendant  company  had  applied 
to  the  plaintiff  and  to  her  attorney  on  the 
24th  day  of  July,  1902,  and  also  upon  one  oc- 
casion prior  thereto,  to  fix  a  price  upon  the 
lands  in  question,  and  to  enter  Into  negotia- 
tions for  their  purchase  by  the  company,  but 
after  repeated  efforts  the  latter  was  unable 
to  get  any  reply  to  Its  application  from  the 
plaintiff  or  her  attorney.  Thereupon  the  com- 
pany, by  its  attorney,  on  July  29,  1902,  and 
before  it  had  any  notice  of  such  intended  con- 
veyance, filed  its  petition  for  the  appointment 
of  commissioners  with  a  Justice  of  the  Su- 
preme Court,  who  thereupon  made  an  order 
appointing  September  9,  1902,  for  the  hear- 
ing, and  directing  notice  thereof  to  be  given 
to  the  owners.  It  was  at  this  hearing  that 
the  appointment  now  xmder  review  was  made. 

It  should  be  stated  that  notice  of  the  hear- 
ing was  given  to  the  plaintiff  on  July  30, 1902, 
at  12  o'clock  noon,  and  that  a  written  notice 
of  the  candemnatlon  proceedings  was  left  with 
the  clerk  of  the  municipality  on  the  same  day 
and  at  the  same  hour.  The  latter  presented 
this  notice  to  the  board  of  trustees  of  the  vil- 
lage at  their  regular  session  that  afternoon, 
but  not  until  after  the  deed  had  been  pre- 
sented and  accepted. 

When  the  petition  and  affidavit  were  filed 
with  the  Justice  pursuant  to  the  statute,  and 
notice  duly  given  to  the  plaintiff,  who  was  the 
ovmer  and  occupant  of  the  premises,  as  direct- 
ed in  the  order  assigning  a  day  for  the  hear- 
ing, the  Jurisdiction  of  the  court  over  the  sub- 


ject-matter was  complete,  and  no  subsequent 
conveyance  to  another  could  defeat  the  pro- 
ceeding. This  rule  Is  in  accord  with  the  ad- 
judications, and  fulfills  the  plain  object  of  the 
act.  The  sixth  section  prescribes  that  when 
such  a  company  flies  with  the  Secretary  of 
State  a  description  of  the  route  and  map,  ex- 
hibiting the  same  with  the  courses  and  dis- 
tances thereof.  It  shall  thereby  secure  the  ex- 
clusive right  to  build  the  road  within  the  pe- 
riod limited.  The  thirteenth  section  enacts 
that,  upon  the  filing  of  the  survey  of  such 
location  or  locations  of  such  right  of  way, 
then  the  company,  upon  payment  or  tender 
of  such  compensation  as  Is  tixed  In  the  con- 
demnation proceedings,  may  enter  upon  and 
occupy  the  lands  so  surveyed  and  proceed  to 
construct  such  right  of  way,  etc.  From  the 
filing  of  the  survey  and  map  a  pre-emption  to 
the  lands  embraced  therein  exists  in  favor  of 
the  company,  which  ripens  into  a  vested  right 
under  the  proceedings  to  condemn.  Morria  & 
Essex  R.  R.  Co.  v.  Blair,  9  N.  J.  Eq.  635: 
Amer.  Trans.  Co.  v.  N.  Y.  S.  &  W.  R.  R.  Co.. 
59  N.  J.  Law,  166,  35  AtL  1118.  In  Na- 
tional Railway  Company  v.  Easton  &  Amboy 
R.  R.  Co.,  30  N.  J.  Law,  181,  In  proceedings 
to  condemn  under  charter  provisions  similar 
to  these,  Mr.  Justice  Depue  said:  "The  sub- 
sequent transfers  of  the  legal  title  by  convey- 
ances made  after  the  proceedings  were  com- 
menced by  presenting  the  application  cannot 
Impair  the  regularity  of  the  proceedings 
which  were  then  In  conformity  to  the  law. " 

It  has  been  held  that,  where  notice  of  con- 
demnation proceedings  has  been  given  to  the 
owner  of  the  land,  his  grantee  pendente  lite 
is  not  entitled  to  notice  of  such  proceedings, 
nor  of  subsequent  proceedings.  Plumer  v. 
Wausau  Boom  Co.,  49  Wis.  449,  5  N.  W.  232. 
Also  that  parties  acquiring  rights  in  lands 
pending  proceedings  for  their  condemnation 
for  railroad  purposes  will  be  deemed  to  have 
notice  thereof,  and  will  take  subject  to  the 
award.  Trogden  t.  Winona  &  S.  P.  R.  Co.,  22 
Minn.  198. 

It  is  contended,  however,  that  the  act  of 
1900  (P.  L.  p.  79),  applies,  and  that  the  doc- 
trine suggested  is  inapplicable  because  of  the 
third  section  of  this  act,  which  requires  a 
Us  pendens  to  be  filed  along  with  the  petition 
In  order  to  bind  persons  acquiring  interests 
in  the  property  pendente  lite.  But  this  act, 
which  Is  a  revision  of  previous  acts,  with 
added  provisions,  does  not  repeal  or  modify 
any  part  of  the  act  of  1893,  under  which 
these  proceedings  were  had.  Many  reasons 
for  this  conclusion  might  be  given,  but  the 
fact  that  the  Legislature,  on  the  same  day 
the  revision  was  enacted,  passed  an  act  re- 
pealing sundry  acts  covered  by  the  revision. 
In  which  no  reference  is  made  to  the  street 
railway  act  of  1893,  Is  quite  convincing.  P. 
L.  1900,  p.  78. 

It  Is  further  contended  that  before  the  right 
to  condemn  could  be  lawfully  exercised  the 
company  must  have  first  obtained  the  consent 
of  the  munlcijpallty  to  the  construction  of  Its 
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railway  over  and  upon  the  streets  of  the  vil- 
lage within  the  line  of  its  survey.  This  con- 
sent Is  made  a  condition  precedent  to  the  con- 
atraction  of  Its  railway  in  the  streets,  bat  not 
to  the  condemnation  of  lands  to  secure  its 
right  of  way  through  private  property.  We 
are  not  referred  to  any  anthority  for  this 
proposition,  and  the  opposite  of  this  conten- 
tion was  held  under  similar  proceedings  in 
Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel.  Ca- 
ble Go.  (Colo.  Sup.)  69  Pac.  tS61.  It  was  sug- 
gested that  Hampton  v.  Clinton  Water  Co., 
65  N.  J.  Law,  158,  46  Atl.  660,  might  apply, 
but  it  Is  not  in  point. 

Another  objection  urged  is  that  the  location 
on  file  is  invalid,  because,  for  a  portion  of  the 
line  not  Involved  in  the  application,  the  sur- 
rey indndes  two  alternative  routes. 

But  this  point  was  not  raised  in  tbe  pro- 
ceedings below,  and  therefore  cannot  be  con- 
sidered. Tbe  other  points  suggested  in  tbe 
reasons  were  not  discussed  at  tbe  argument; 
and,  finding  in  them  no  gronnd  for  error,  tbe 
proceedings  below  are  afflnne'd,  with  coErts. 


SIEGMAN  V.  MALONBY  et  aL 

(Canrt  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

CORPORATIONS  —  ILLEOAL  DIVIDENDS  —  SUIT 
BT  STOCKHOLDER  —  EXCUSE  FOR  NOT  RB- 
QUESTING  THE  DIRECTORS  TO  ACT. 

1.  lu  an  action  by  a  stockholder  against  cer- 
tain individuals  to  compel  them  to  repay  divi- 
dends illegally  declared  by  them  while  directors 
of  the  corporation,  complainant  admitted  that, 
though  only  5  of  the  present  12  directors  were 
in  office  when  the  dividends  were  declared,  he 
had  not  requested  the  board  to  bring  the  suit, 
but  alleged  as  an  excuse  that  one  of  tbe  di- 
rectors was  a  brother  and  business  associate  of 
one  defendant,  and  another  was  an  employs 
and  representative  of  another  defendant.  HeU, 
that  these  facta  did  not  justify  the  conclusion 
that  an  application  to  the  board  to  prosecute 
the  suit  wonld  have  been  futile. 

Appeal  from  Court  of  Cliancery. 

Suit  by  Richard  Slegman  against  Martin 
Maloney  and  others.  From  a  decree  (51  Atl. 
1003)  sustaining  a  demurrer  to  the  bill  of  com- 
plaint, and  dismissing  tbe  bill,  complainant 
appeals.    Affirmed. 

James  E.  Howell,  for  appellant.  R.  V. 
Lindabury,  Charles  L.  Corbin,  William  H. 
Page,  and  Francis  H.  Kinnicutt,  for  responU- 
enta. 


OUMMERB,  0.  J.  The  biU  of  complaint 
in  this  case  was  filed  by  a  stockholder  of 
tbe  Electric  Vebicle  Company,  in  behalf  of 
himself  and  of  all  other  stockholders  who 
might  apply  to  be  admitted  as  parties  to  tbe 
suit,  against  tbe  company  and  certain  indi- 
viduals, who  were  its  directors  daring  the 
years  1899  and  1900,  to  compel  tbe  individ- 
nal  defendants  to  pay  back  Into  the  treasury 
of  tbe  corporation  certain  dividends  Illegally 


declared  and  paid  by  them  during  tbe  period 
mentioned.  It  appears  from  an  examination 
of  the  allegations  of  tbe  bill  that  only  five 
of  the  twelve  directors  in  office  at  tbe  time 
of  the  institution  of  the  suit  were  upon  tbe 
board  at  the  time  when  the  Illegal  dividends 
were  declared  and  paid;  and  it  is  admitted 
in  tbe  bill  that,  notwithstanding  this  fact,  tbe 
complainant  did  not  apply  to  tbe  board  to 
bring  suit  for  tbe  purpose  of  obtaining  tbe 
relief  sought  by  the  bill  before  beginning  this 
action.  He  alleges  In  excuse  of  his  failure  in 
this  regard  that,  in  addition  to  the  five  mem- 
bers who  participated  in  the  declaration  and 
payment  of  tbe  illegal  dfirldends,  one  other 
was  a  brother  of,  and  connected  in  business 
with,  one  of  the  individual  defendants,  and 
that  still  another  is  "an  employ^  and  repre- 
sentative of  one  of  tbe  other  individual  de- 
fendants," and  insists  that  for  this  reason 
he  was  Justified  in  assuming  that  an  applica- 
tion to  tbe  board  to  bring  this  suit  would 
have  been  refused. 

The  right  of  a  stockholder  to  prosecute  a 
suit  on  behalf  of  tbe  corporation  can  only 
be  maintained  by  showing  a  refusal,  either 
actual  or  presumptive,  by  tbe  board  of  di- 
rectors to  do  so.  Willoughby  v.  Chicago  June- 
Oon  Railways  Co.,  50  N.  J.  Eq.  667,  25  Aa 
277.  And  where  there  has  been  no  actual 
refusal,  the  burden  is  on  the  stockholder  who 
brings  tbe  suit  to  show  the  existence  of  such 
a  state  of  facta  as  Justifies  the  conclusion  that 
an  application  to  tbe  board  to  prosecute 
would  be  futile.  Brewer  v.  Boston  Theatre 
Co.,  104  Mass.  387.  The  fact  that  a  majority 
of  tbe  board  of  directors  in  office  at  tbe  time 
of  filing  this  bin  had  no  part  in  tbe  declar- 
ing or  payment  of  tbe  illegal  dividends  Is 
sufficient  to  defeat  tbe  complainant's  right  to 
sue,  unless  tbe  facts  set  out  In  the  bill  with 
relation  to  two  of  that  majority  afford  suffi- 
cient grounds  for  concluding  that  one  or  tbe 
other  of  those  two  would.  In  willful  disregard 
of  tbe  interests  of  the  corporation,  vote  with 
tbe  directors  against  whom  relief  Is  sought 
and  by  doing  so  defeat  an  application  to  tbe 
board  of  directors  to  prosecute.  But  in  our 
Judgment  these  facts  Justify  no  such  conclu- 
sion. On  the  contrary,  the  presumption  Is 
that,  notwithstanding  the  relations  existing 
between  tbe  two  directors  and  two  of  tbe  In- 
dividual defendants  against  whom  relief  Is 
sought,  the  former  would  faithfully  discharge 
the  duty  which  they  owed  to  the  corporation 
and  its  stockholders,  although  their  action 
would  necessarily  bare  an  injurious  effect 
upon  tbe  Interests  of  those  defendants.  Nei- 
ther the  existence  of  blood  nor  of  business 
relationship  Justifies  a  presumption  of  dishon- 
esty under  the  conditions  referred  to. 

The  complainant  having  failed  to  show  In 
bis  bill  any  necessity  for  prosecuting  this  ac- 
tion In  bis  own  name,  and  this  having  been 
specified  as  a  ground  of  demurrer,  the  decree 
appealed  from  should  be  affirmed. 
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McCOOE  «t  aL  T.  MUMBY  et  aL 

(Court  of  Chancery  of  New  Jorsey.    March  16, 

1903.) 
WIIiLS-CONSTRUCTION— LIFE     TENANT— POW- 
ER OF  DISPOSITION. 

1.  A  testator  br  his  will  created  a  trust  fund 
for  the  benefit  of  a  son,  to  whom  a  life  interest 
therein  was  given,  and  empowered  the  trustees 
thereof  to  advance  and  pay  over  to  such  son 
in  bis  lifetime  out  of  said  fund  any  sum,  not 
exceeding  $100,000,  at  their  discretion,  and 
further  empowered  such  son  by  his  will,  made 
under  certain  circumstances,  to  dispose  or  $150,- 
000  out  of  said  fund  to  any  person  he  might 
see  fit.  The  trustees  advanced  to  said  sou  from 
said  fund  an  amount  less  than  $100,000.  The 
son  died  under  circumstances  which  rendered 
applicable  the  power  conferred  on  him  to  dis- 
pose of  $150,00o  out  of  the  fund  by  his  will. 

Beld  that,  upon  the  true  construction  of  the 
will  of  the  father,  the  son's  power  of  disposi- 
tion was  not  dimiuished  by  the  amount  pre- 
Tiosly  advanced  to  him,  but  extended  to  the 
whole  amount  of  the  fund  ranaining  in  the 
trust  after  such  advancement,  if  the  same  was 
less  than  $150,000. 

(Syllabna  by  the  Court) 

Bill  by  John  J.  McCook  and  William  T. 
LawBon,  trustees,  against  Spencer  M.  Mnmby 
and  others,  for  directions  as  to  the  constmc- 
tlon  of  a  will.    Decree  rendered. 

John  O.  H.  Pitney,  for  complainants. 
Charles  L.  Corbln,  for  Adele  Mlttant  Day. 
Elmer  King,  for  Spencer  M.  Mumby  and  Mal- 
colm Campbell,  executors.  George  Holmes, 
for  Sarah  Lord  McCormlck  and  others.  John 
B.  Miller,  for  Susan  De  Forest  Day  Parker. 
William  A.  Barkalow,  guardian  ad  litem  of 
Mildred  Day  McCormlck,  an  Infant 

MAGIE,  Oh.  The  complainants,  John  J. 
McCook  and  William  T.  Lawson,  as  trustees 
of  a  trust  fund  created  under  the  provisions 
of  the  last  will  and  testament  of  Henry  Day, 
late  of  Morrlstown,  in  this  state,  deceased, 
and  of  the  codicils  thereto  (which  will  and 
codicils  were  duly  admitted  to  probate  in  the 
county  of  Morris  on  January  22,  1893),  by 
their  bill  in  this  cause  seek  the  direction  of 
this  court  as  to  the  disposition  of  the  fund 
thus  created  which  Is  now  In  their  hands. 
They  have  made  parties  defendant  to  their 
bill,  Spencer  M.  Mumby  and  Malcolm  Camp- 
bell, executors  and  trustees  under  the  will  of 
George  Lord  Day,  deceased;  Adele  Mlttant 
Day,  Susan  De  Forest  Day  Parker,  Sarah 
Lord  McCormlck,  Robert  Hall  McCormlck, 
Henrietta  Hamilton  McCormlck,  Elizabeth 
Day  McCormlck,  Phebe  Lord  McCormlck, 
and  Mildred  Day  McCormlck  (the  last  named 
being  an  Infant);  and  they  charge  that  con- 
flicting claims  to  the  trust  fund  in  their 
bands  have  been  made  by  the  defendants, 
which  claims  conflict  by  reason  of  variant 
constructions  of  certain  of  the  provisions  of 
the  will  and  codicils  of  Henry  Day,  in  re- 
spect to  which  constructions  the  complain- 
ants have  doabts.  They  therefore  seek  a  Ja- 
didal  construction  thereof,  and  directions  for 
their  conduct,  for  their  protection.  They 
called  upon  the  defendants  to  answer  and  set 


op  their  respective  claims.  Answers  have 
been  filed  by  the  defendants  which.  It  is  suf- 
ficient to  say,  do  indicate  conflicting  claims 
to  the  trust  fund  In  the  hands  of  complain- 
ants, dependent  upon  conflicting  constructions 
of  the  will  and  codicils  of  Henry  Day. 

The  clanses  of  the  will  which  are  thus 
drawn  in  question  are  contained  In  the  sixth 
item  and  a  portion  of  the  seventh  Item  there- 
of, which  read  as  follows: 

"Sixth:  The  remaining  half  of  my  residu- 
ary estate,  real  and  personal,  and  In  case  my 
said  wife  should  not  survive  me,  the  whole 
thereof,  I  direct  to  be  disposed  of  in  the  fol- 
lowing manner:  I  dh:ect  it  to  be  divided  Into 
as  many  shares  as  I  may  leave  children  me 
surviving  and  children  who  may  then  be  de- 
ceased leaving  Issue  me  surviving.  One  of 
these  shares  I  give  to  be  divided  equally 
among  the  issue  of  each  of  my  then  deceased 
children  per  stirpes  and  not  per  capita. 

"The  other  shares  I  direct  my  executors  to 
hold  each  as  a  separate  trust  estate,  one  to 
the  use  of  each  child  me  surviving  during 
the  life  of  such  child,  to  keep  the  same  In- 
vested in  securities  by  them  considered  good, 
to  receive  the  rents,  profits  and  Income  of  the 
same  and  to  pay  over  the  net  proceeds  of  the 
same  to  the  use  of  such  child  half  yearly  or 
oftener  during  his  or  her  life,  and  upon  his 
or  her  death,  I  give  the  said  sum  so  held  for 
the  use  of  sucb  child  to  be  disposed  of  as 
shall  be  directed  by  the  last  will  and  testa- 
ment or  appointment  of  any  such  child,  made 
according  to  the  powers  hereinafter  named 
and  duly  executed,  and  In  default  of  any  such 
will  or  appointment,  I  give  said  sum  to  the 
lawful  Issue  of  such  child  to  be  divided 
among  them  per  stirpes  and  not  per  capita, 
and  in  default  of  any  such  will,  appointment 
or  issue,  then  to  my  lawful  issue  then  living, 
such  issue  taking  per  stirpes  and  not  per 
capita.  And  I  hereby  authorize  any  such 
child  last  named  to  dispose  of  the  share  lim- 
ited to  bis  or  her  use  by  will  or  appointment 
to  or  among  his  or  her  or  my  lawful  issue, 
in  such  shares  and  upon  such  legal  trusts  as 
each  child  respectively  may  direct,  and  in 
default  of  any  such  issue  of  such  child,  then 
I  authorize  said  child  to  dispose  of  one  hun- 
dred and  fifty  thousand  dollars  of  said  fund 
beld  In  trust  for  bis  or  her  use  to  any  person 
or  persons  or  charities  he  or  she  may  see  fit, 
and  the  remainder  of  said  fund  I  give  to  my 
lawful  Issue  then  living,  such  issue  taking 
per  stirpes  and  not  per  capita. 

"The  share  appropriated  to  the  use  of  my 
son  George  under  this  clause,  shall  be  held 
by  my  remaining  executrix  and  executors; 
but  the  investments  of  the  same  shall  be 
made  by  and  with  the  consent  of  my  said 
son. 

"Seventh:  I  authorize  my  executrix  and 
executors  in  their  discretion  and  if  they  shall 
think  it  for  the  best  interest  of  my  son 
George  at  any  time  and  from  time  to  time  to 
advance  and  pay  to  him  any  portion  of  the 
share  above  mentioned  limited  to  his  use,  not 
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exceeding  In  all  the  sum  of  one  bundred 
tbousand  dollars.    •    •    •" 

In  connection  with  these  provisions,  there 
Is  to  be  considered  tbe  first  clause  of  the  sec- 
ond codicil,  irhich  reads  as  follows: 

"First  I  do  hereby  appoint  as  trustees  for 
the  fund  to  be  set  apart  for  the  use  of  my 
son  George  Lord  Day,  under  the  sixth  clause 
of  my  said  will,  Daniel  Lord,  and  John  J. 
McCootc,  with  all  the  powers  and  duties  In 
said  will  and  codicil  thereto  mentioned. 

"I  hereby  revoke  the  appointment  of  other 
trustees  for  said  fund  In  said  will  and  codicil 
mentioned" — 

And  the  sixth  item  of  the  same  codicil,  which 
reads  as  follows: 

"Sixth:  Inasmuch  as  the  executrix  and 
the  executors  of  my  said  wlU,  will  not  in 
every  case  be  trustees  of  each  trust  fund  in 
said  will  mentioned,  wherever  In  my  said  will 
I  have  given  any  power  or  authority  to  my 
executrix  or  executors  by  name  over  any  of 
the  trust  funds,  it  Is  to  be  understood  that 
that  authority  shall  apply  to  the  respective 
trustees  of  such  trust  fund  after  said  funds 
are  appropriated  and  set  apart  and  the  pow- 
er of  the  executors  over  the  same  shall  from 
that  time  cease.  This  shall  apply  especially 
to  tbe  seventh  article  of  my  said  wllL" 

The  circumstances  under  which  the  com- 
plainants' relief  is  sought,  as  established  by 
the  proofs,  are  tbe  following:  Tbe  com- 
plainant McCk>ok  was  one  of  the  trustees  of 
the  fund  set  apart  for  the  testator's  son 
George  Lord  Day,  appointed  by  the  first  Item 
of  tbe  second  codicil.  The  complainant  Wil- 
liam T.  Lawson  has  been  appointed  a  trustee, 
with  the  complainant  McCook,  of  the  same 
fond,  in  conformity  with  tbe  provisions  con- 
tained In  the  said  will  and  codicil.  George 
Lord  Day  has  died  testate,  and  complainants 
have  duly  stated  and  settled  their  account,  as 
trustees,  in  the  orphans*  court  of  Morris 
county,  and  there  has  been  foimd  to  be  In 
tbelr  hands  $119,636.20,  which  amount  that 
court  lias  directed  them  to  pay  over  accord- 
ing to  the  terms  of  their  trust  During  the 
lifetime  of  George  Lord  Day  the  trustees  of 
this  fund  paid  to  him  out  of  the  same  In  all 
the  sum  of  $96,813,  which  payments  were 
made  pursuant  to  the  authority  conferred  by 
the  provisions  of  the  seventh  item  of  the  will 
and  the  sixth  item  of  tbe  second  codicil. 
George  Lord  Day  died  without  leaving  chil- 
dren, but  leaving  a  widow,  Adele  Mlttant 
Day.  By  bis  will  he  bequeathed  certain  leg- 
acies, and  then  made  therein  the  following 
provisions: 

"All  other  property  of  which  I  shall  be 
seized  or  possessed  at  tbe  time  of  my  death, 
whether  such  property  be  real  or  personal, 
and  whether  it  shall. be  mine  in  absolute  own- 
ership, or  held  in  trust  for  my  benefit  by 
trustees  under  the  will  of  my  father  or  of  my 
mother,  with  powers  granted  to  me  to  dis- 
pose thereof  by  my  will,  I  give  (Intending 
hereby  to  exercise  the  said  powers  of  dispo- 
sition by  my  will)  to  my  executors  herein- 


after named  (acting  as  trustees)  to  have  and 
to  hold  unto  them,  their  successor  or  suc- 
cessors upon  tbe  following  trusts,  viz. 

"To  invest  the  same  and  keep  the  same 
invested  as  a  trust  fund  and  to  hold  tbe  capi- 
tal of  said  trust  fund  during  the  life  of  my 
wife  Adele  Mlttant  Day.  and  to  pay  over 
to  her  the  net  Income  thereof  (aftor  deduc- 
tion of  all  necessary  and  proper  expenses  of 
said  trust)  In  equal  quarterly  or  semi-annual 
payments,  according  as  my  said  wife  shall 
desire;  and  upon  the  death  of  my  said  wife, 
to  pay  over  the  capital  of  said  trust  fund,  in 
equal  shares,  to  any  child  or.  children  of 
mine,  and  any  cliljd  or  children  of  any  de- 
ceased child  or  children,  of  mine,  who  shall 
be  living  at  tbe  decease  of  my  said  wife, 
such  children  and  grandchildren  to  take  per 
stirpes  and  not  per  capita;  and  If  but  one 
child  of  mine  and  no  grandchildren  or  but 
one  grandchild  and  no  children,  shall  survive 
my  said  wife,  then  upon  the  death  of  my  said 
wife,  to  pay  over  the  entire  capital  of  said 
trust  fund  to  such  child  or  grandchild. 

"Should  no  child  or  children,  grandchild 
or  grandchildren  of  mine  survive  my  said 
wife,  then  upon  the  death  of  my  said  wife. 
I  give  the  entire  capital  of  said  trust  fund  to 
the  issue,  then  living,  of  my  father  Henry 
Day,  such  Issue  to  take  per  stirpes  and  not 
per  capita. 

•         •         •         •         •  • 

"Furthermore,  should  the  above  dlsposltlou 
of  tbe  property  bequeathed  in  trust  for  my 
benefit  by  the  will  of  my  father,  he  held  to 
be  Invalid  as  an  exercise  of  the  power  of  ap- 
pointment by  my  will,  granted  to  me  by  the 
said  will  of  my  father,  in  respect  of  said 
property,  then  and  in  that  case,  I  make  no 
alternative  disposition  of  said  property  be- 
queathed In  trust  for  my  benefit  by  the  will 
of  my  said  father  with  power  to  me  to  dis- 
pose thereof  by  my  will;  hoping  that  the 
person  or  persons,  who,  upon  my  failure  to 
exercise  said  iMwer,  will,  according  to  tbe 
terms  of  the  said  will  of  my  father,  be  en- 
titled to  said  property,  will  be  able  and  will- 
ing to  find  means  of  carrybig  out  my  wishes 
In  respect  thereto,  as  hereinabove  express- 
ed." 

It  further  appears  that  Henry  Day  had 
four  children:  Elizabeth,  who  married  one 
Inglis;  Sarah  McCormlck,  one  of  the  de- 
fendants; George  I.«rd  Day,  deceased;  and 
Susan  De  Forest  Day  Parker,  also  one  of 
the  defendants.  Mrs.  Inglis  died  Intestate  in 
the  lifetime  of  Henry  Day,  without  issue. 
Mrs.  McCormlck  has  five  children.  Four  of 
them  are  adults,  and  one,  named  Mildred,  is  a 
minor.  These  children  are  also  defendants. 
Mrs.  Parker  is  now  living,  and  has  no  Issue. 

The  contention  on  tbe  part  of  the  execators 
and  widow  of  George  Lord  Day  is  that,  by 
the  will  of  Henry  Day,  a  power  of  appoint 
ment  was  conferred  upon  George  Lord  Day, 
extending  to  $150,000  of  tbe  fund,  and  that 
the  will  of  George  Lord  Day  duly  executed 
that  power,  and  took  ^ect  upon  tbe  irhole 
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of  the  fond  In  tbeir  bands,  wblcb  was  less 
In  amount  than  tbe  som  wblcb  be  was  em- 
powered to  appoint 

Tbe  contention  of  some  of  tbe  defendants, 
and  particularly  of  tbe  Infant,  answering  by 
ber  guardian  ad  litem,  is  tbat  no  power  of 
appointment  was  conferred  on  George  Lord 
Day  by  the  will  of  Henry  Day,  but.  If  such 
a  power  was  conferred.  It  extended  only  to 
so  mncb  of  tbe  $150,000  named  therein  as 
bad  not  been  advanced  and  paid  over  out  of 
tbe  fund  to  blm  in  his  lifetime,  and  that, 
in  case  tbe  power  to  appoint  Is  discoverable, 
it  extended  only  to  so  much  of  the  fund  ta 
tbe  bands  of  tbe  complainants  as  remained 
after  deducting  tbe  $96,813  previously  ad- 
vanced and  paid  to  blm.  Under  this  con- 
struction it  is  further  contended  that,  by  tbe 
will  of  Henry  Day,  so  much  of  tbe  fund  as 
was  not  properly  disposed  of  by  tbe  appoint- 
ment of  George  Lord  Day  Is  to  be  distribut- 
ed and  paid  by  tbe  trustees  to  the  Issue  of 
Henry  Day,  and  tbat  tbe  living  children  of 
Mrs.  McCormlck  are  entitled  to  share  therein. 
Tbe  first  question  to  be  considered  relates  to 
tbe  power  of  appointment  conferred  on 
George  Lord  Day,  and  its  extent 

Under  tbe  provisions  of  tbe  will  of  Henry 
Day,  It  seems  to  me  tbat  there  can  be  no 
doubt  tbat  tbe  testator  conferred  upon  George 
I^ord  Day,  bis  son,  a  power  of  appointment 
In  connection  with  the  fund  in  which  he  had 
an  Interest.  Tbe  provisions  of  the  sixth  item 
of  the  will  fall  naturally  Into  four  catego- 
ries: Tbe  first  provides  for  the  disposition 
of  tbe  fund  In  case  George  died  leaving  no 
will  and  leaving  Issue.  Tbe  second,  for  tbe 
case  of  George  dying  leaving  no  will  and 
leaving  no  Issue.  Tbe  third  provides  tbat  if 
George  died  leaving  Issue  he  could  dispose 
of  the  entire  fund  by  bis  will  among  the  Is- 
sue of  Henry  Day,  including  his  own  Issue. 
And,  lastly,  it  provides  for  tbe  case  of 
George  dying  leaving  no  issue.  In  which  case 
power  is  conferred  to  dispose  of  $150,000  out 
of  this  fund,  by  bis  will,  "to  any  person  or 
persons  or  charities  that  be  should  see  fit" 

Tbe  whole  clause  conforms  In  substance  to 
tbe  usual  testamentary  description  of  powers 
of  appointment.  Tbe  testator,  after  indicat- 
ing tbe  right  of  tbe  children  having  a  life 
Interest  in  the  fund,  bequeaths  the  sum  held 
for  tbe  use  of  the  chlid  to  be  disposed  of 
as  directed  by  such  child's  last  will  and  tes- 
tament or  appointment,  under  the  powers 
conferred  by  tbe  will.  In  case  George  bad 
left  living  Issue,  he  was  empowered  by  will 
to  appoint  to  whom  of  tbe  Issue  of  Henry 
Day,  including  bis  own  Issue,  tbe  fund  should 
go.  In  case  George  left  no  Issue,  he  was  In 
like  manner  empowered  to  appoint  by  will  to 
whom  $150,000  of  the  fund  should  go;  and 
the  test.itor  disposed  of  any  excess  that 
might  remain   in   the   fund. 

The  facts  proved  establish  tbe  right  of 
George  Lord  Day  to  make  the  appointment 
under  tbe  last  category  of  tbe  provisions  of 
tbe  sixth  clause  of  Henry  Day's  will.    He 


died  leaving  no  child.  He  was  therefore 
empowered,  by  testamentary  disposition,  to 
appoint  $150,000  out  of  this  trust  fund  to 
any  person  at  bis  discretion.  His  will  seems 
to  have  been  executed  with  all  the  formali- 
ties required  to  make  a  valid  testamentary 
disposition  of  bis  property,  and  it  executed 
the  power  of  appointment.  It  probably  would 
have  been  a  sufficient  appointment  if  It  bad 
failed  to  indicate  an  Intent  to  exercise  tbe 
power  conferred  on  him  in  that  respect  But 
there  is  an  express  declaration  in  his  will  of 
an  Intent  to  make  the  appointment  under  tbe 
power  conferred  upon  him  by  the  will  of  bis 
father,  and,  although  be  expresses  some  doubt 
whether  bis  appointment  can  be  effectuated, 
his  doubt  can  have  no  effect  upon  tbe  judg- 
ment of  the  court  if  In  fact,  bis  will,  on  a 
proper  construction  of  the  provisions  of  tbe 
will  of  Henry  Day,  was  a  valid  appoint- 
ment by  George  Lord  Day.  On  that  sub- 
ject I  have  no  doubt,  and  find  in  tbe  circum- 
stances nothing  to  indicate  why  George  Lord 
Day  expressed  a  doubt  on  this  subject  in  his 
will,  though  it  may  be  conjectured  that  he 
had  In  mind  a  possibility  of  Issue  l>eldg 
bom  to  him  and  living  at  tbe  time  of  bis 
death.  In  such  case  the  provisions  of  his 
will  would  have  been,  so  far  as  tbe  interest 
of  bis  wife  is  concerned,  ineffective. 

Upon  the  execution  of  a  power  of  appoint- 
ment of  this  sort,  it  is  well-settled  law  tbat 
tbe  appointee  takes,  not  from  the  person  who 
appoints,  but  from  the  original  donor  or  tes- 
tator, BO  tbat  tbe  Interest  of  any  person  in 
this  fund  acquired  by  the  appointment  of 
George  Lord  Day  was  an  Interest  wblcb 
emanated  from  the  original  testator,  Henry 
Day,  George  being  only  tbe  indicator  point- 
ing out  to  whom  the  testator's  bounty  should 
go.    I.«ggett  V.  Doremus,  26  N.  J.  Eq.  122. 

The  provision  contained  In  the  seventh 
Item  of  Henry  Day's  will,  giving  authority 
to  tbe  executors,  at  their  discretion,  and  if 
they  deemed  It  for  the  best  Interests  of  bis 
son  George  to  advance  and  pay  to  blm  any 
portion  of  the  share  limited  to  his  use,  not 
exceeding  $100,000  (an  authority  afterward 
extended  by  the  sixth  Item  of  the  second 
codicil  to  the  trustees  of  tbe  fund).  Indicates, 
in  my  judgment,  a  plain  intent  on  tbe  part 
of  the  testator  to  withdraw  from  the  fund 
so  much  as  was  advanced  and  paid  to 
George,  which  sum  so  paid  became  bis  prop- 
erty, and  to  leave  the  remainder  of  the  fund 
under  tbe  trust.  When,  therefore,  the  testa- 
tor gives  authority  to  any  child  to  appoint 
out  of  the  trust  fund  limited  to  bis  use  tbe 
sum  of  $150,000,  under  certain  circumstan- 
ces, the  trustees  must  recognize  tbe  Inferest 
of  the  appointee  In  the  fund  remaining  In 
tbeir  bands  after  advancement  and  payment 
of  the  permitted  sums  to  the  child  having  a 
life  Interest.  It  results  that  tbe  fund  in  tbe 
hands  of  the  trustees,  being  leas  than  the 
amount  wblcb  George  Lord  Day  was  em- 
powered to  dispose  of  by  appointment.  Is 
wholly  disposed  of  by  the  appointment  con- 
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talned  In  Us  will,  and  a  decree  must  be 
made,  giving  thla  constmction  to  tbe  will, 
for  tlie  benefit  of  tbe  trustees  thereunder. 

This  result  renders  It  unnecessary  to  give 
any  attention  to  the  further  question  asked 
respecting  the  persons  to  whom  the  residuum 
of  tblH  fond.  If  there  were  any,  would  pass 
under  the  proTlslons  of  the  wiU  of  Henry 
Day. 


A.  A.  GRIFFING  IRON  00.  et  aL  y.  LIVER- 

POOL &  LONDON  &  GLOBE  INB. 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Feb.  25,  1903.) 

INSURANOB  POLICT— CONSTRUCTION. 

1.  Exemplification  of  the  mle  that,  in  con- 
Btruinfc  a  policy  of  insurauce,  the  whole  of  its 
provisions  are  to  be  talcen  together. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Actkm  by  the  A  A.  Grlfflng  Iron  Company 
and  others  agalnat  the  Liverpool  &  London 
&  Globe  Insurance  Company.  Judgment  for 
plalntifTs,  and  defendant  brings  error.  Af- 
firmed. 

R.  V.  Llndabury,  for  plaintiff  In  error.    J. 

B.  Yredenbuigb,  fw  defendants  in  error. 

PITNEY,  J.  This  was  an  action  upon  a 
policy  of  fire  insurance  written  by  tbe  plain- 
tiff in  error  for  the  A.  A.  Grlfflng  Iron  Com- 
pany. The  sole  question  Is  whether  the 
policy  covered  certain  property  that  was  de- 
stroyed by  fire,  and  turns  upon  the  con- 
struction of  the  descriptive  portion  of  the 
policy.  The  proofs  show  that  the  iron  com- 
pany was  the  owner  of  extensive  works  at 
Jersey  City,  the  greater  part  of  which  was 
contained  in  a  large  cluster  of  buildings  ad- 
joining each  other,  used  for  various  pur- 
poses, and  designated  according  to  their  dif- 
ferent uses,  viz.,  "Foundry,"  "Machine  Shop," 
"Stock  and  Store  Boom,"  "Carpenter  Shop," 
"Core  Oven  House,"  "Office  Building,"  etc. 
Standing  upon  the  same  property,  and  used 
in  connection  with  the  buildings  just  men- 
tioned, but  detached  by  a  considerable  dis- 
tance from  them,  was  a  frame  building 
known  as  the  "Sand  Shed,"  In  size  about 
210  feet  long,  and  about  41  feet  wide,  with 
two  additions  or  extensions  of  considerable 
size— one  at  the  end  and  the  other  at  the 
side  of  the  main  bnlldlng.  This  building  and 
its  additions  were  used  In  part  for  the 
storage  of  molding  sand,  such  as  was  used 
dally  in  the  foundry  of  the  Insured.  Por- 
tions of  tbe  building  were  used  for  the 
storage  of  patterns  that  were  used  in  mold- 
ing, and  of  machinery  and  merchandize  of 
various  kinds.  In  one  part  there  were  stalls 
for  some  of  the  horses  used  at  the  works, 
other  horses  being  stabled  In  one  of  the 
clustered  buildings.    It  was  thia  sand  shed 


and  Its  contents  that  were  destroyed  by  the 
fire  that  gave  rise  to  this  action. 

The  situation  of  the  property  of  the  In- 
sured, and  its  customary  use,  were  substan- 
tially as  above  detailed,  both  at  the  time  the 
policy  In  suit  was  written,  and  also  at  the 
time  of  tbe  fire.  This  policy  was  one  of 
about  80  policies,  substantially  concurrent, 
written  by  nearly  as  many  different  insur- 
ance companies,  all  of  which  were  In  force 
at  the  time  of  the  fire.  Tbe  descriptive  por- 
tion was  printed  upon  a  separate  sheet  of 
paper,  and  this  was  attached  to  the  policy; 
the  amount  insured  upon  each  Item  being 
Inserted,  however,  in  typewriting.  The  de- 
scription was  Inserted  immediately  after  that 
portion  of  the  policy  (it  was  hi  standard 
form)  whereby  the  insurance  company  under- 
took to  insure  tbe  iron  company  against  loss 
or  damage  by  flre,  "to  an  amount  not  ex- 
ceeding twenty-five  thousand  dollars,  to  tbe 
following  described  property  while  located 
and  contained  as  described  herein  and  not 
elsewhere,  to  wit:"  (Then  follows  descrip- 
tive sheet,  vis.:) 

"A  A  Grlfflng  Iron  Company. 

"On  the  several  buildings  and  contents  of 
tbeir  Ironworks  as  described  In  tbe  form  be- 
low, all  situated  on  the  east  side  of  Morris 
Canal,  south  of  Communlpaw  Avenue,  in 
Jersey  City,  New  Jersey.  It  bdng  Intended 
to  cover  in  each  group  all  the  buildings  and 
fences  belonging  to  said  (Company,  which  are 
now  standing  within  the  limits  of  said  gronp, 
except  by  name. 

"Group  No.  1  consists  of  foundry  bolldlng, 
core  oven  house,  tumbling  room,  grinding 
room,  coke  sheds.  Iron  shed  and  sand  shed. 
Including  additions. 

"Group  No.  2  consists  of  machine  shop, 
testing  room,  pattern  shop,  store  room,  boiler 
and  engine  house. 

"Group  No.  3  consists  of  stock  and  storage 
room,  including  additions. 

"Group  No.  4  consists  of  stable,  feed  loft 
and  fences  surrounding  the  property. 

"Group  No.  5  consists  of  general  offices  and 
pattern  vaults. 

"Divided  and  to  apply  as  follows: 

"$6,171.80.  On  all  buildings  contained  In 
groups  Nos.  1,  2,  S,  4,  and  5. 

"12,880.16.  On  all  machines,  foundations 
and  conducts,  flasks,  cupolas,  blowers,  cranes. 
core  shells  and  supplies  pertaining  thereto 
contained  in  group  No.  1. 

"$3,703.05.  On  all  machinery  and  tools, 
both  fixed  and  movable,  including  engines, 
boilers,  conducts,  foundations,  belting,  shaft- 
ing and  steam  pipe  connections,  all  contained 
in  gronp  No.  2. 

"$3,291.65.  On  all  radiator,  heater,  boiler  or 
other  castings,  pipe,  nipples  and  Iron  fittings, 
manufactured  and  In  the  process  of  manu- 
facture, and  supplies  contained  in  groups 
Nos.  1,  2  and  8. 

"$2,468.80.  On  all  stores  and  suppltea  as 
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manufacturers,  Jobbers  and  dealers  In  steam 
and  hot  water  heating  goods,  Including  brass 
and  Iron  fittings,  bronze,  bronzing  liquid  and 
mill  supplies,  contained  In  group  No.  2. 

"$5,760.50.  On  all  wooden  and  metal  pat- 
terns of  every  description  contained  In  groups 
Nos.  1,  2  and  5,  and  no  one  pattern  to  ex- 
ceed $1,000  In  value. 

"$230.40.  On  horses,  not  exceeding  $300  on 
any  one  horse,  single  and  double  trucks,  wag- 
ons, carts,  carriages,  harnesses,  robes,  blank- 
ets, and  all  stable  utensUs  and  feed,  their 
own  or  held  In  trust  by  them,  contained  in 
groups  1,  2,  8,  and  4. 

"$493.75.  On  office  furniture  and  fixtures, 
including  safes,  stationery,  advertising  novel- 
ties, pamphlets,  catalogues,  books  of  account 
and  record,  cabinet  containing  files  of  mer- 
cantile credit  information,  and  office  supplies 
contained  in  groups  Nos.  3  and  6. 

"Reference  had  to  plan  of  said  premises. 
Book  6,  page  93,  Jersey  City  Insurance  Maps. 

"And  also  to  plan  on  file  in  the  office  of 
Patterson  &  Rowlands,  Jersey  City,  N.  J." 

In  the  descriptive  portion  of  the  policy,  it 
will  be  noticed  that  the  enumerated  "groups" 
refer  generally  to  groups  of  buildings,  but 
that  the  Insurance  is  distributed,  not  in  ac- 
cordance with  the  separate  groups,  but  ac- 
cording to  the  separate  items  that  are  sub- 
sequently mentioned.  The  first  item  com- 
prises all  the  insured  buildings.  The  re- 
maining items  indnde  personal  property  of 
various  kinds,  the  location  of  each  class. of 
personal  property  being  fixed  by  reference  to 
the  buildings  mentioned  in  the  groups.  Then 
follows  the  reference  to  the  maps  and  plans. 
These  were  introduced  in  evidence  upon  the 
trial. 

The  Jersey  City  insurance  maps  are  not 
of  material  service  in  determining  the  pres- 
ent controversy.  The  Patterson  &  Rowlands 
plan  consists  of  several  parts.  One  Is  a 
bird's-eye  view  of  all  the  buildings  of  the 
Orifflng  Iron  Company,  with  designations  on 
each  indicating  the  use  to  which  it  is  put,  the 
material  of  which  it  is  constructed,  the  gen- 
eral form  and  construction  of  the  building, 
and  the  style  of  its  roofing.  Upon  this  part 
of  the  plan  the  "sand  shed"  is  shown,  under 
that  designation,  and  its  form,  construction, 
and  style  of  roof  are  indicated.  Another 
part  of  the  Patterson  &  Rowlands  plan  is  a 
ground  plan  of  the  buildings.  This  Shows 
the  sand  shed,  situate  detached  from  the 
other  buildings,  and  Indicates  its  size  and 
other  features  with  the  same  particularity 
that  is  observed  in  displaying  the  more  ex- 
tensive buildings.  The  latter  buildings,  how- 
ever, are  divided  upon  this  ground  plan  into 
several  groups  by  distinct  red  division  lines, 
and  these  groups  are  numbered  serially  from 
1  to  5.  The  demarcation  of  these  groups  cor- 
responds pretty  closely  with  the  distribution! 
of  the  buildings  among  the  several  groups  as 
mentioned  In  the  printed  description  attached 
to  the  policy.  But  the  sand  shed,  being  de- 
tached from  the  main  cluster  of  buildings,  is. 


of  course,  not  Included  within  any  of  the 
groups  thus  indicated  by  red  lines.  Another 
portion  of  the  Patterson  &  Rowlands  plan 
consists  of  explanatory  marginal  notes,  par- 
porting  to  give  information  of  Importance  to 
Insurers.  Among  these  notes  are  the  follow- 
ing: "Construction:  Floors  of  foundry, 
tumbling  room,  basement  of  office,  and  most 
of  sand  shed  are  Incombustible.  Other  floors 
are  light  plank  on  joists.  Roofs  are  boards 
on  joists,  supported  by  wood  trusses." 
Again:  "Materials  of  which  walls  of  building 
are  constructed  are  shown  by  colors:  Brick 
—red;  wood— yellow;  stone  or  Iron— grey." 
Agahi:  "Property  not  belonging  to  risk  has 
only  margin  colored."  And  again:  "In  views, 
roofs  are  colored  grey  If  covered  with  mate- 
rial not  easily  ignited,  as  tin,  slate,  and 
gravelled  tar;  roofs  are  colored  bufC  if  cover- 
ing material  Is  easily  ignited,  as  shingles, 
bare  boards,  or  tarred  felt  on  boards."  In 
another  part  of  the  marginal  notes  a  dotted 
line  is  set  down  as  the  symbol  for  "outline 
of  awnings  and  open  side  of  sheds";  a  solid 
line  is  shown  as  indicating  "fence";  and  a 
characteristic  symbol  Is  shown  as  Indicating 
"fire  ladder  to  roof." 

The  significance  of  these  explanatory  notes 
appears  when  It  is  mentioned  that  the  sand 
shed  Is  shown  on  both  the  bird's-eye  view 
and  the  ground  plan,  colored  In  solid  color, 
whereas  buildings  not  belonging  to  the  risk 
are  shown  with  the  margin  only  colored. 
The  saild  shed  Is  shown  in  yellow.  Indicating 
construction  of  wood.  The  main  part  of  its 
roof  Is  colored  grey.  Indicating  material  not 
easily  ignited.  The  remaining  portion  Is  col- 
ored buff,  indicating  combustible  material, 
and  upon  this  portion  of  the  roof  is  inscribed 
the  word  "boards."  Upon  the  grey  portion 
is  marked  "P.  &  B.  roofing."  A  fire  ladder 
Is  shown  at  one  end  of  the  building.  Upon 
the  ground  plan  the  dimensions  of  the  build- 
ing are  given  with  as  much  particularity  as 
is  shown  In  the  case  of  the  other  buildings. 
And  along  one  of  its  sides  Is  a  dotted  line,  in- 
dicating that  the  shed  is  open  on  that  side. 

The  argument  of  the  plaintiff  in  error  in- 
cludes these  propositions,  viz.:  (1)  That 
"group  No.  1,"  as  that  term  is  used  in  the 
policy,  embraced  only  the  buildings  situate 
within  the  boundaries  of  the  group  thus 
numbered  on  the  Patterson  &  Rowlands 
map;  (2)  that  the  sand  shed  was  not  insured 
by  being  named  in  the  policy,  because  the 
words  "except  by  name"  do  not  relate  to 
buildings  outside  the  groups,  but  only  pro- 
vide against  the  misnomer  of  those  within 
the  groups;  and  (3)  that  if  the  sand  shed  was 
insured  under  the  clause  referred  to— "except 
by  name"— that  did  not  bring  the  contents  of 
the  sand  shed  within  the  operation  of  the 
policy. 

The  argimient,  when  analyzed,  will  be 
found  to  amount  to  this:  That  the  reference 
to  the  Patterson  &  Rowlands  plan  was  only 
for  the  purpose  of  showing  what  the  policy 
did  not  show,  vli.,  the  limits  of  the  several 
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groupB,  and  that  the  plan  was  not  for  any 
other  pnrpose,  or  to  any  other  extent  a  part 
of  the  policy.  And  the  argument  Indndes 
the  contention  that  the  groups  mentioned  in 
the  printed  form  upon  the  policy  tetet  to  the 
groups  as  shown  upon  the  ground  plan  of 
Patterson  &  Rowlands,  so  that  the  grouping 
was  tnteilded  to  be  by  plots,  and  not  by 
bnlldings.  This  statement  of  the  argument 
ia  taken  from  the  brief  of  the  plaintiff  in  ra- 
rer. It  will  be  seen  that  by  selecting  from 
aU  the  descriptive  terms  of  the  poUcy  the 
single  word  "group,"  by  assigning  to  that 
word  an  arbitrary  meaning,  indicated  by  Its 
nse  upon  one  part  of  the  Patterson  &  Row- 
lands plan,  and  by  discarding  all  other  evi- 
dence of  intention  appearing  upon  the  face 
of  the  policy,  and  apon  the  plan  referred  to 
in  the  policy,  it  is  possible  to  arrive  at  a  con- 
clnslon  satisfactory  to  the  plaintiff  In  error. 
Bnt  the  law  does  not  permit  us  thus  to  Ignore 
all  other  descriptive  terms  in  the  policy  con- 
tained, and  the  whole  sphit  and  purpose  of 
the  contract  The  whole  of  the  policy  must 
t>e  taken  together.  Including  all  the  terms  of 
description.  The  Patterson  &  Rowlands 
plan  and  the  Jersey  City  Insurance  Map  are 
to  be  referred  to  in  aid  of  the  descriptive  por- 
tion of  the  policy,  and  no  part  of  either  plan 
may  be  rejected.  Nothing  can  be  more  clear 
than  that  this  policy  was  intended  to  cover 
all  the  several  buildings  and  their  contents, 
constituting  the  IroDWorks  of  the  insured,  sit- 
tuite  In  the  location  mentioned.  The  build- 
ings are  divided  Into  groups,  not  for  the  pnr- 
pose of  distributing  the  building  InsTurance, 
for  this  is  included  in  one  Item,  but  for  the 
purpose  of  distributing  the  insurance  on  per- 
sonal property  with  respect  to  the  customary 
location  of  such  property.  In  the  printed  de- 
scription the  word  "group"  may  be  given  a 
rhetorical  significance.  In  the  Patterson  & 
Rowlands  plan  it  may  be  given,  of  course,  a 
geographical  significance.  But  there  is  noth- 
ing In  the  use  of  the  word  "group"  that  by 
any  fair  construction  can  limit  the  general 
scope  and  purpose  of  the  policy. 

Much  stress  was  laid  upon  the  following 
clause  of  the  description,  viz.:  "It  being  in- 
tended to  cover  in  each  group  all  the  build- 
ings and  fences  belonging  to  said  company, 
which  are  now  standing  within  the  limits  of 
said  group,  except  by  name."  After  this  fol- 
lows "group  No.  1,"  In  which  the  last  build- 
ing mentioned  is  "sand  shed.  Including  addi- 
tions." The  words  "except  by  name,"  in  the 
connection  in  which  they  are  used,  evidently 
make  necessary  a  somewhat  loose  construc- 
tion of  the  sentence,  as  if  it  read,  "which  are 
now  standing  within  the  limits  of  said  group, 
except  where  a  building  is  included  within  a 
group  by  name,  although  not  standing  with- 
in its  limits."  This  explains  the  mention  of 
the  sand  shed  and  additions,  together  with 
"group  No.  1,"  although  a  reference  to  the 
I*atterson  ft  Rowlands  map  shows  that  it  Is 
not  Indnded  within  "group  No.  1"  as  there 
shown.    It  is  thus  abundantly  evident  that 


the  sand  shed  and  its  additions,  and  the  con- 
tents thereof,  are  included  within  the  terms 
of  the  policy.  The  building  was  a  part  of 
the  ironworks.  It  was  apparently  included 
within  the  very  boundary  fences  that  were 
insured  by  the  same  policy.  Its  construction 
is  particularly  described  upon  the  Patterson 
ft  Rowlands  plan.  It  is  there  shown,  both  in 
the  bird's-eye  view  and  in  the  ground  plan, 
with  every  particularity  of  detail.  It  is  men- 
tioned by  name  in  the  printed  description  at- 
tached to  the  policy,  and  is  there  Included  In 
"group  No.  1,"  evidently  for  the  purpose  of 
Insuring  the  contents  as  well  as  ther  building; 
for,  If  it  had  been  Intended  to  Insure  the 
building  only,  this  would  have  been  accom- 
plished by  adding  it  at  the  end  of  the  first 
"Item,"  so  as  to  make  that  item  read:  "$6,- 
171.80.  On  all  buildings  contained  In  groups 
1,  2,  3,  4,  and  B,  and  the  sand  shed,  including 
additions." 

The  Judgment  under  review  should  be  af- 
firmed. 


STATE  V.  SMITH. 

(Court  of  ESrrors  and  Appeals  of  New  Jersey. 

March  4,  1903.) 

CRIMINAL  I.AW— BVIDENCB— MAPS. 

1.  Maps,  which  are  not  original  evidence,  may 
be  admitted  on  the  trial  of  an  issue  and  used 
only  as  illustrative  of  evidence  otherwise  of- 
fered and  admitted.  When  the  relation  at  a 
particular  time  of  things  of  a  movable  nature 
to  thiiigs  which  are  immovable  is  in  question, 
the  former  should  not  be  delineated  on  a  map 
to  be  thus  used,  unless  it  is  made  to  appear  by 
evidence  of  witnesses  that  they  know  tneir  re- 
lation at  that  time,  and  had  correctly  pointed 
out  their  position  to  the  maker  of  the  map. 
The  delineation  thus  made  may  be  used  to  illus- 
trate the  evidence,  and  its  force  will  depend 
on  the  credit  given  to  the  evidence  of  knowl- 
edge of  the  relative  position,  and  of  its  having 
been  correctly  pointed  out. 

(Syllabus  by  the  Court) 

Error  to  Court  of  Oyer  and  Terminer,  At- 
lantic  County. 

Leander  Smith  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Samuel  H.  Perry,  for  plaintiff  in  error. 
J.   B.   P.   Abbott   for   the  State. 

MAOIB,  Ob.  The  record  and  proceedings 
brought  before  us  by  the  writ  of  error  in 
this  cause  have  been  examined  with  care. 
We  find  no  error  pointed  out  by  the  ex- 
ceptions to  the  admission  or  rejection  of 
evidence.  The  charge  of  the  court  left  the 
matter  at  Issue  to  the  Judgment  of  the  Jury, 
with  directions  which,  we  find,  are  not  open 
to  any  of  the  exceptions  or  criticisms  made 
on  the  part  of  the  plaintiff  in  error. 

Nor  have  we  been  able  to  discover  any- 
thing in  the  conduct  of  the  trial,  as  disclosed 
by  the  proceedings  certified,  whereby  the 
plaintiff  in  error  suffered  any  wrong  or  in- 
Jury. 

Much  criticism  has  been  directed  by  coun- 
sel for  the  plaintiff  in  error  to  the  conduct 
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of  the  court  with  respect  to  a  map  made  by 
a  Burreyor  who  was  called  aa  a  witness  by 
the  state,  and  the  testimony  In  respect  there- 
to. Maps,  which  are  not  original  eyldence, 
may  be  admitted  and  nsed  only  as  illustra- 
tive of  evidence  otherwise  offered  and  duly 
admitted.  Generally,  they  should  only  delin- 
eate such  physical  facts  as  are  permanent  In 
character,  or  may  be  presumed  to  have  ex- 
isted in  the  same  relations  at  the  time  to 
which  the  inquiry  is  directed.  Things  which 
are  movable  in  their  nature,  and  the  relation  of 
which  to  each  other  and  to  immovable  things 
around  them  have  a  bearing  on  the  question 
at  issue,  should  not  be  delineated  thereon, 
unless  It  is  made  to  appear  by  the  evidence 
of  witnesses  that  they  Icnew  the  position 
which  they  occupied  at  the  time  in  question, 
and  had  truthfully  and  correctly  pointed  ont 
their  position  to  the  maUer  of  the  map. 
The  delineation  of  movable  things  made  up- 
on such  information  possesses  no  evidential 
force,  but  may  be  used  to  illustrate  the  evi- 
dence, and  its  force  as  illustrative  must  de- 
pend on  the  credit  given  by  the  Jury  to  the 
evidence  of  persons  who  testl^  to  their 
knowledge  of  the  situation  of  such  things, 
and  to  their  having  correctly  pointed  out 
their  positions. 

In  this  case,  the  surveyor  who  had  made 
the  map  testified  that  it  correctly  delineated 
the  room  in  which  the  homicide  was  said 
to  have  been  committed,  and  the  house  in 
which  the  room  was,  and  some  of  the  snr- 
rouudings  of  the  house.  It  also  appeared 
from  his  testimony  tliat  he  had  also  delineat- 
ed thereon  certain  articles  of  furniture  in 
the  room  in  question.  He  distinctly  testified 
tliat  the  delineation  of  the  furniture  indicat- 
ed its  position  at  the  time  be  made  the  sur- 
vey, which  was  some  weeks  after  the  al- 
leged homicide.  As  it  seems  to  have  been 
claimed  that  the  position  of  the  movable 
articles  in  that  room.  In  thehr  relation  to  the 
room  and  each  other,  was  a  question  of  im- 
portance in  the  cause,  the  map  illustrative  of 
the  situation  shonid  not  have  shown  them 
as  they  were  at  the  time  of  the  survey,  un- 
less upon  independent  evidence  showing 
that  they  occupied  the  same  position  at  the 
time  of  the  homicide.  But  no  legal  error 
was  committed  by  the  trial  judge  in  refusing 
to  strike  out  the  evidence.  On  the  contrary. 
It  would  have  been  an  injustice  to  the  de- 
fendant to  do  so.  The  map  liad  been  ex- 
hibited, delineating  the  position  of  the  fur^ 
nlture  of  the  room.  The  proof  that  the  de- 
lineation indicated  its  position  at  the  time 
of  the  surveyor's  observation  deprived  It 
of  any  value  as  illustnitire  of  its  position 
at  the  time  of  the  homicide,  and  of  that 
proof  the  defendant  ought  not  to  have  been 
deprived. 

As  tl>e  witnesses  afterward  examined 
about  this  map  testified  that  the  situation 
of  the  furniture  in  the  room  in  question  at 
the  time  of  the  homicide  was  substantially 
identictil  with  the  situation  as  delineated  on 


the  map,  the  exhibition  of  the  map  in  the 
presence  of  the  jury  conld  have  done  no 
injury  to  the  defendant.  The  map  was  not 
received  in  evidence,  nor  was  It  afterward 
used  for  Illustration,  another  map  being  used 
for  that  purpose.  We  think  that,  while  the 
map  In  respect  to  which  the  surveyor  was 
first  examined  was  not  such  as.  In  the  ab- 
sence of  other  testimony,  could  have  been 
used  to  Illustrate  the  position  of  the  furni- 
ture, there  was  no  legal  error  In  permitting 
the  examination,  and  there  was  no  injury 
done  to  the  defendant  by  the  incident. 
The  Judgment  must  be  affirmed. 


THORP  V.  SMITH  et  aL 

(Ooort  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1903.) 

MORTaAQK— UNDUE   INFLUENCE— SBTTINO 
ASIDE— SUFFICIENCY  OF  EVXDBNCK. 

1.  In  a  suit  to  have  declared  void  a  mort- 
gage given  by  a  father  to  his  daughter  with- 
out valuable  consideration,  it  waa  shown  that 
the  father  was  naturally  of  a  weak  will,  and 
that  when  he  executed  the  mortgage,  a  few 
weeks  before  his  death,  he  was  advanced  in 
years,  feeble  in  health,  with  mental  powers 
weakened  by  cerebral  disease,  and  did  not  re- 
ceive any  independent  advice  as  to  the  effect 
of  the  instrument,  but  was  subjected  to  the  in- 
fluence of  his  daughter.  It  did  not  appear  that 
the  father  understood  that  by  giving  the  mort- 
gage he  put  himself  in  the  power  of  his  daugh- 
ter, or  that  he  fully  appreciated  his  obligations 
to  the  complainant,  his  sou.  Held  sufficient  to 
justify  a  decree  setting  aside  the  mortgage  as 
void. 

Appeal  from  Court  of  Cliancery. 

Bill  by  Edwin  W.  Thorp  against  IsabeUa 
T.  Smith  and  another  to  have  a  mortgage  de- 
clared void.  From  a  decree  for  complainant, 
advised  by  Vice  Chancellor  Pitney  (51  AtL 
437),  defendants  api>eal.    Affirmed. 

Joseph  Anderson,  for  appellants.  James  A. 
Gordon,  for  respondent. 


PER  CURIAM.  Ezekial  Thorp,  the  father 
of  Isabella  T.  Smith,  the  appellant,  and  of 
E3dwin  W.  Thorp,  the  respondent,  died  intes- 
tate, seised  of  certain  lands  and  premises  in 
the  dty  of  Jersey  City.  A  few  weeks  before 
his  death  be  executed  and  delivered  to  his 
daughter.  Isabella,  without  any  valuable  con- 
sideration being  paid  by  her  therefor,  a  mort- 
gage for  1^.000  upon  these  lands.  The  re- 
spondent (the  complainant  bek>w)  seeks  by 
his  bill  of  complaint  to  have  this  mortgage 
declared  to  be  void  and  of  no  effect  as  to  the 
undivided  one-half  part  of  the  lands  and 
premises  which  descended  to  him  on  the 
death  of  his  father;  the  grounds  of  relief 
being  that  It  was  the  product  of  undue  Infiu- 
en<<e  exercised  by  the  daughter,  and  that 
the  father  was  mentally  incapable  of  appre- 
ciating the  legral  etTect  of  hla  act  The  opin- 
ion of  the  learned  Vice  ChanceUor  who  heard 
the  case,  after  a  vny  full  recital  of  the  facts 
prcved  l>efore  him,  thus  snmmw rises  tbosr 
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wblcb  led  blm  to  the  conclusion  tbat  the  com- 
plainant was  entitled  to  the  relief  prayed  by 
him:  "The  mortgagor  was  advanced  in  years, 
in  feeble  health,  naturally  of  weak  will,  with 
mental  powers  weakened  by  cerebral  disease 
80  that  he  did  not  appreciate  his  pecuniary 
circumstances  and  moral  obligations,  and  was 
unable  'clearly  to  discern  and  discreetly  to 
Judge  of  all  those  things  and  all  those  cir- 
cumstances which  enter  into  the  nature  of  a 
rational,  fair,  and  Just  disposition  of  his  prop- 
erty.' While  in  that  condition  he  was  sub- 
jected to  the  influence  of  the  defendant,  and 
executed  the  mortgage  without  having  the 
benefit  of  the  advice  of  independent  and  dis- 
interested counsel,  given  In  the  absence  of 
the  mortgagee,  to  make  him  fully  understand, 
realize,  and  appreciate  the  full  effect  and 
consequences  of  the  instrument  in  all  its 
bearings.  It  does  not  appear  that  he  under- 
stood that  by  its  execution  he  put  himself  in 
the  power  of  his  daughter,  without  anything 
In  writing  to  protect  him.  It  does  not  appear 
tbat  he  fully  appreciated  his  obligations  to 
bis  son,  the  complainant.  The  burthen  is  on 
the  defendant  to  establish  the  aflSrmatlve  of 
these  propositionB,  and,  in  my  opinion,  she 
has  failed  therein."  An  examination  of  the 
testimony  proves  the  accuracy  of  this  sum- 
mary. The  facts  set  out  therein  Justify  the 
conclusion  reached  by  the  Vice  Chancellor. 
The  decree  below  should  be  affirmed. 


COLER   T.  TACOMA   RT.   &  POWER  CO. 

et  al. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

CORPORATIONS  —  DISSOLUTION  —  I8SUB    OP 
STOCK— VALIDITY— STOCK  IN  OTH- 
ER CORPORATION. 

1.  An  arrangement  having  been  made  be- 
tween the  Tacoma  RRilway  &  Power  Company, 
a  corporation  of  this  state,  and  the  Seattle- 
Tacoma  Interurban  Railway,  a  corporation  of 
the  state  of  Washington,  by  which  the  New 
Jersey  company  ehould  transfer  all  its  prop- 
erty and  franchises,  except  the  franchise  of  be- 
ing a  corporation,  to  the  Washington  company, 
and  the  latter  should  issue  therefor  to  the  New 
Jersey  company  20,000  shares  of  fully-paid 
stock  of  the  par  value  of  $100  per  share,  or,  in 
case  any  stockholder  in  the  New  Jersey  com- 
pany refused  to  accept  such  stock  in  exchange 
for  Us  own  stock  share  for  share,  then  the 
Washington  company  should  pay  $35  cash  in 
lieu  of  each  share  so  refused:  Held,  on  bill 
filed  by  a  stockholder  in  the  New  Jersey  com- 
pany, that  the  consummation  of  the  arrange- 
ment ought  to  be  restrained,  because 

(1)  It  was  tantamount  to  a  dissolution  of  the 
New  Jersey  cort>oration,  within  the  meaning 
of  our  statute,  and  therefore  could  be  legally 
carried  oat  only  by  such  proceedings  as  our 
statute  prescribed  for  dissolution. 

.(2)  tinder  the  Constitution  and  Judicial  deci- 
sions in  Washington,  it  is  nnlawfnl  to  issne  cor- 
porate stock  as  fully  paid  for  less  than  its  i>ar 
value,  and  the  above  arrangement  shows  on  its 
face  a  purpose  to  issue  such  stock  for  35  per 
cent  of  its  par  valne. 

(3)  Under  the  Constitution  and  Judicial  ded- 

.  U.  8m  Corporations,  vol.  U,  Cent.  Dig.  H  1531. 
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sions  in  Washington  it  is  unlawful  for  any  cor- 
poration to  hold  stock  and  exercise  the  usual 
rights  of  stockholders  in  a  corporation  of  tbat 
state. 
(Syllabus  by  the  Court.) 
Appeal  from  Court  of  Chancery. 
Bill  by  William  N.  Coler,  Jr.,  against  the 
Tacoma  Railway  &  Power  Company  and  oth- 
ers.    Application  for  preliminary  injunction 
denied  (53   Atl.  680),  and  complainant  ap- 
peals.   Reversed. 

Chandler  W.  Rlker,  for  complainant  Lin- 
dabury,  for  defendants. 

DIXON,  J.  The  Tacoma  Railway  &  Power 
Company  is  a  corporation  organized  undei; 
the  laws  of  this  state,  having  a  capital  stock 
of  20,000  shares,  of  the  par  value  of  $100 
each,  and  owning  and  operating  a  street  rail- 
way in  the  city  of  Tacoma,  in  the  state  of 
Washington.  The  Seattle-Tacoma  Interurban 
Railway  is  a  corporation  organized  under  the 
laws  of  the  state  of  Washington.  The  pres- 
ent bill  is  filed  by  a  stockholder  of  the  New 
Jersey  company  against  that  company,  its 
officers  and  directors,  to  prevent  the  con- 
summation of  an  arrangement  by  which  the 
company  is  to  transfer  all  its  property  and 
franchises,  except  the  franchise  of  being  a 
cotrporation,  to  the  Washington  company,  and 
is  to  receive  therefor  20,000  shares  of  stock 
in  the  latter  company,  of  the  par  value  of 
$100  each,  besides  certain  assumpttona  and 
guaranties;  but,  U  any  stockholdei  of  the 
New  Jersey  company  should  be  unwilling  to 
exchange  his  shares  of  stock  for  an  equal 
number  of  shares  of  stock  in  the  Washington 
company,  then  the  latter  company  is  to  pay 
the  New  Jersey  company  $35  in  cash  for  each 
share  held  by  the  unwilling  stockholder  in 
lieu  of  an  equal  number  of  shares  in  the 
Washington  company.  The  20,000  shares  of 
stock  which  the  Washington  company  agrees, 
to  give  will  be  created  by  an  increase  of  its 
capital  stock  to  that  extent. 

The  power  of  the  New  Jersey  Company  to 
carry  out  this  scheme  Is  based  by  the  de- 
fendants on  the  scenth  paragraph  of  its 
certificate  of  incorporation,  in  these  words: 
"With  the  assent  in  writing  and  pursuant 
to  a  vote  of  the  holders  of  a  majority  of  the 
stock  issued  and  outstanding,  and  not  other- 
wise, the  stockholders  having  been  formally 
convened  in  meeting,  the  directors  shall  have 
power  and  authority  to  sell,  assign,  transfer, 
mortgage  or  otherwise  dispose  of  the  whole 
property  of  this  corporation."  This  clause 
does  not  confer  the  necessary  power.  It  au- 
thorizes the  transfer  of  property  only,  while 
the  arrangement  In  question  requires  the 
transfer,  not  merely  of  all  the  property,  but 
also  of  all  the  franchises  of  the  company 
except  the  franchise  of  being  a  corporation. 
A  corporation  which  has  sold  only  its  prop- 
erty, receiving  therefor  a  valuable  consider- 
ation, is  BtiU  able  to  engage  In  new  enter- 
prises within  the  scope  of  its  charter;  bat 
one  which  has  parted  with  all  its  franchises 
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except  that  of  existence  la  (or  all  ptapoaea 
outside  of  the  winding  up  of  Its  atFalrs  de- 
funct. It  Is  In  the  exact  condition  contem- 
plated by  our  statute  as  that  of  a  dissolved 
corporatl(Hi,  for  the  fifty-third  section  of  our 
corporation  act  (P.  L.  1896,  pp.  277,  295) 
provides  that  "all  corporations,  whether  they 
expire  by  tbehr  own  limitations  or  be  an- 
nulled by  the  Legislature  or  otherwise  dis- 
solved, shaU  be  continued  bodies  corporate 
for  the  purpose  of  prosecuting  and  defend- 
ing suits  by  or  against  them,  and  of  oiabling 
them  to  settle  and  close  their  afFalrs,  to  dis- 
pose of  and  convey  their  property,  and  to 
divide  their  capital,  but  not  for  the  purpose 
of  continuing  the  business  for  which  they 
were  established."  That  such  dissolution  was 
regarded  as  the  practical  efTect  of  the  pres- 
ent arrangement,  and  so  Intended  by  the  di- 
rectors and  stockholders  who  favored  It,  is 
made  evident  by  the  fact  that  at  the  same 
meetings  at  which  the  arrangement  was  ap- 
proved they  voted  for  a  formal  dissolution 
of  the  company  imder  the  statute.  The  mode 
In  which  a  New  Jersey  corporation  can  vol- 
untarily effect  its  own  dissolution  Is  prescrib- 
ed by  section  31  of  our  act,  and,  of  course, 
no  other  mode  can  legally  be  adopted.  It  is 
conceded  that  this  mode  was  not  pursued, 
and  tt  seems  necessarily  to  follow  that  the 
plan  which  involves  dissolution  is  not  yet 
cappble  of  lawful  consummation. 

But,  If  the  propoeed  transfer  be  not  con- 
sidered as  a  dissolution  within  the  intent  of 
the  statute,  still  there  is  reason  why  it  should 
be  enjoined.  According  to  the  decisions  of 
the  courts  of  Washington  it  is  unlawful  to 
issue  corporate  stock  as  fully  paid  up  unless 
the  corporation  receives  therefor  money  or 
money's  worth  to  the  face  value  of  the  stock, 
and,  when  such  stock  is  Issued  for  property, 
the  Judgment  of  the  corporate  directors  re- 
specting the  value  of  the  property  Is  not  con- 
clusive against  Innocent  creditors.  In  whose 
favor  shares  so  Issued  will  be  assessable  un- 
til the  face  value  is  paid  in.  Adamant  Mfg. 
Co.  V.  Wallace  (Wash.)  48  Pac.  415;  Man- 
hattan Trust  Co.  V.  Seattle  Coal  &  Iron  Co. 
(Wash.)  53  Pac.  951.  Besides  these  decisions, 
the  State  Constitution  (article  12,  J  6)  de- 
clares that  "all  fictitious  Increase  of  [cor- 
porate] stock  or  Indebtedness  shall  be  void." 
This  phrase  "fictitious  increase  of  stock" 
must,  I  think,  include  an  issue  of  new  stock 
when  both  the  corporation  and  the  recipient 
of  the  stock  know  that  it  is  being  Issued 
for  less  than  its  face  value.  Such  knowledge 
is  shown  in  the  present  case  by,  the  very 
terms  of  the  proposal,  for  the  Washington 
company  offers  a  share  of  its  stock  having 
a  face  value  of  $100,  or  In  lieu  thereof  $35 
in  cash,  as  the  unit  of  the  price  at  which  It 
will  buy  the  property  and  franchises  of  the 
New  Jersey  company;  thereby  indicating  be- 
yond dispute  that  in  this  transaction  the 
share  and  the  cash  are  deemed  of  equal 
value.  To  the  extent  of  65  per  cent,  of  the 
Issue  the  Increase  of  capital  stock  will  be. 


therefore,  "fictitious,"  and,  according  to  the 
Constitution,  "void."  Such  a  scheme  ought 
not  to  be  forced  upon  an  unwilling  stock- 
holder of  the  New  Jersey  company.  He  i» 
entitled  to  require  that  bis  company  shall 
not  be  stripped  of  Its  property  and  franchises 
for  a  counterfeit  which  Is  offered  and  about 
to  be  accepted  as  genuine. 

In  yet  another  aspect  this  arrangement 
should  be  disapproved.  The  courts  of  Wash- 
ington have  decided  that  one  corporation 
cannot  subscribe  for,  purchase,  bold,  or  vote 
upon  the  shares  of  stock  of  another  corpo- 
'ratlon  without  leglslatlTe  sanction,  and  that 
tbe  Legislature  of  the  state  has  never  sanc- 
tioned such  acts.  Denny  Hotel  Co.  v.  Schram, 
6  Wash.  134,  32  Pac.  1002,  36  Am.  St  Rep. 
130;  Parsons  v.  Tacoma  Smelting  &  ReTg 
Oo.  (Wash.)  66  Pac.  765.  This  doctrine  rests 
altogether  on  considerations  of  public  policy. 
But  It  Is  said  that  the  policy  as  declared 
extends  only  to  domestic  corporations,  and 
whether  It  should  embrace  foreign  corpora- 
tions Is  a  matter  to  be  decided  by  the  courts 
of  that  state  alone.  I  do  not  understand  that 
the  policy  Is  so  restricted.  One  of  its  ob- 
jects is  to  prevent  one  corporation  from  In- 
terfffling  with  the  control  of  another.  This 
was  the  purpose  to  be  subserved  by  the  de- 
cision In  Parsons  v.  Tacoma  S.  &  R.  Co., 
just  cited,  where,  although  the  title  of  the 
stockholding  company  was  not  assailed.  Its 
right  to  vote  upon  the  stock  was  denied.  It 
is  true  that  the  stockholding  company  was  a 
domestic  corporation,  but  the  denial  of  its 
right  to  vote  could  not  be  based  on  that  cir- 
cumstance. The  doctrine  that  It  was  Im- 
politic to  allow  a  corporation  whose  charter- 
ed powers  were  subject  to  modification  at 
the  will  of  the  state  to  exercise  control  over 
a  domestic  corporation,  would  seem  neces- 
sarily to  imply  that  it  was  deemed  equally- 
impolitic  to  permit  such  control  by  a  corpora- 
tion whose  chartered  powers  were  generally- 
independent  of  the  state.  The  application  of 
the  restriction  to  a  foreign  corporation  is  a 
mere  Interpretation,  not  an  extension  of  the 
doctrine.  But  if  it  be  an  extension,  the  ex- 
tension is  made  by  the  Constitution  of  Wash- 
ington, which  provides  (article  12,  {  7)  that 
"no  corporation  organized  outside  the  limits 
of  this  state  shall  be  allowed  to  transact 
business  -within  the  state  on  more  favorable 
conditions  than  are  prescribed  by  law  to  sim- 
ilar corporations  organized  under  the  laws 
of  this  state."  The  decisions  already  cited 
are  clearly  to  this  effect:  that.  If  a  Wash- 
ington corporation  o-wned  property  immova- 
bly fixed  in  that  state,  it  could  not  lawfully 
bargain  to  exchange  that  property  for  stock 
in  another  Washington  corporation,  and  after 
completion  of  the  exchange  exercise  In  the 
other  corporation  all  the  rights  and  privileges 
of  a  private  stockholder.  If  this  New  Jersey 
corporation  can  legally  do  what  is  thus  pro- 
hibited  to  a  Washingrton  corporation,  then 
the  foreign  corporation  is  allowed  to  transact 
business  in  Washington  on  conditions  mors 
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fitToreble  than  t&oee  prescribed  for  Ita  do- 
mestic corporations.  The  Constltutioii  for- 
bids this.  On  tbese  grounds  we  think  that 
the  carrying  out  of  the  arrangement  should 
be  enjoined. 

liet  the  order  of  Noyember  22,  1902,  dis- 
charging the  rule  to  show  cause  be  reversed, 
and  a  preliminary  Injunction  be  Issued  In 
accordance  with  the  order  of  this  court  made 
on  December  3,  1902. 


WHiSON  T.  AMERICAN  PALACE  CAB  CO. 

et  al. 

(Court  of  ClianceTy  of  New  Jersey.    Feb.  18, 

1903.) 

WOKBiaH  CORPORATIONS-STOCKHOLDIDRB 

— RiaHT  TO  BUB. 
1.  A  bill  by  a  stockholder  of  a  foreign  cor- 
Iioration  will  lie  againEt  the  corporation  and 
others,  where  it  could  have  sued  as  complain- 
ant in  ita  own  name,  is  a  necessary  party  to 
the  suit,  and  U  made  defendant  only  because 
controlled  by  the  officers  and  directors,  whose 
dealings  witn  its  assets  are  qnestioned  by  the 
bUL 

Bin  by  Wallace  Wilson  against  the  Amer- 
ican Palace  Car  Company  and  others.  On 
bill  and  plea  to  Jurisdiction.  Plea  orerml- 
ed. 

R.  H.  McCarter,  for  the  plea.  SL  A. 
Keasbry,  for  complainant. 

EMEBY,  V.  C.  The  bill  in  this  case  is 
filed  by  a  stockholder  of  the  American  Pal- 
ace Car  Company  (a  Maine  corporation), 
against  a  New  Jersey  corporation  of  the 
same  name,  against  Individual  defendants 
resident  in  New  Jersey,  and  also  against 
the  Maine  corporation,  against  the  New  York 
corporation  of  the  same  name,  and  against 
defendant  Denham.  The  Maine  corporation, 
the  New  York  corporation,  and  Denhnm 
have  filed  a  plea  to  the  Jurisdiction.  The 
bill,  in  its  general  aspects,  is  that  of  a  bill 
filled  by  a  stockholder  of  the  Maine  corpo- 
ration in  the  right  of  the  company,  and  as 
representing  Its  rights,  to  set  aside  a  transfer 
of  the  assets  of  the  company,  made  to  the 
New  Jersey  company,  which  assets,  it  Is 
alleged,  are  to  be  either  wholly  or  In  part 
farther  transferred  to  the  New  York  com- 
pany by  the  aid  or  contrivance  of  the  de- 
fendant Denham,  one  of  the  officers  of  the 
New  Jersey  company.  The  transfer  is  al- 
leged to  be  a  fraud  upon  the  Maine  com- 
pany and  its  stockholders.  The  plea  to  the 
Jurisdiction  Is  based  upon  the  claim  that 
neither  the  Maine  corporation  nor  the  New 
York  corporation  liave  been  found  within 
the  state,  nor  served  with  process  herein; 
that  they  transact  no  business  here,  have  no 
place  of  business  or  agency  here;  and  that 
the  subject-matter  of  the  suit  is  not  within 
this  state. 

Tbne  can  be  no  question  that  the  Maine 
corporation  could  sue  as  complainant,  and 
In  Its  own  name,  npon  the  equitable  right 
set  np  in  this  bilL    The  suit  is  really  a  suit 


on  behalf  of  the  Maine  company,  and  that 
company  is  a  necessary  party  to  a  suit  of 
this  character,  and  the  only  reason  it  is 
made  defendant  Instead  of  complainant  Is 
because  the  company  itself  is  controlled  by 
the  officers  and  directors  whose  dealings 
with  its  assets  are  qnestioned  by  the  bill. 
The  general  right  and  obligation  of  a  stock- 
holder in  such  representative  suit  to  make 
the  company  he  assumes  to  represent,  and 
whose  rights  are  the  subject  for  adjudica- 
tion, a  defendant  to  the  suit.  Is  clear;  and, 
if  the  company  thus  represented  by  com- 
plainant had  been  a  New  Jersey  company, 
no  question  as  to  Jurisdiction  could  have 
been  raised.  In  these  cases  of  representa- 
tive rights,  the  company  represented,  al- 
though made  formally  a  defendant,  is  strict- 
ly and  properly  the  real  complainant,  and 
In  matter  of  form  could  properly  be  made 
complainant.  This  Is  the  usual  practice  in 
England.  Duckett  v.  Gover,  6  Ch.  Dlv.  82, 
85  (Jessel,  M.  R.,  1877).  If  the  company  ap- 
plies to  strike  out  its  name  as  complainant, 
the  court  wIU  allow  it  to  be  made  a  de- 
fendant. In  this  country  the  company  rep- 
resented is  osually  made  defendant  in  the 
first  instance,  where  the  defendants  or  offi- 
cers, whose  dealings  on  behalf  of  the  com- 
pany are  attacked,  also  control  the  compa- 
ny's action  or  defense.  In  the  present  case, 
bad  I  considered  that  there  was  an  insupera- 
ble technical  difficulty  in  making  the  Maine 
company  a  defendant  by  reason  of  the  Im- 
possibility of  serving  process  or  bringing 
the  company  Into  court,  I  should  be  inclined 
to  direct  that  It  be  made  a  party  complain- 
ant instead  of  defendant  But  as  the  de- 
cree In  the  cause,  If  it  should  finally  go 
for  complainant,  would  be  a  decree  In  favor 
of  the  Maine  company,  I  consider  that  com- 
pany as  now  substantially  the  complainant 
In  the  suit,  and  that  its  plea  to  the  juris- 
diction cannot  be  sustained,  except  upon  the 
theory  that,  as  against  New  Jersey  defend- 
ants, whether  Individual  or  corporate,  the 
stockholders  of  a  foreign  corporation  cannot 
prosecute  the  company's  rights  in  any  case 
without  the  consent  of  those  who,  for  the 
time  being,  control  the  company's  formal 
appearance  and  defense.  This  would  lead 
often  to  great  inequity  and  Injustice,  and  I 
am  not  willing  to  adopt  such  a  rule. 

As  to  the  New  York  corporation,  which  Is 
alleged  to  claim  under  the  Now  Jersey  cor- 
poration, if  the  complainant  is  entitled  to 
a  decree  against  the  New  Jersey  corpora- 
tion, the  question  whether  a  decree  shall  be 
made  against  the  New  York  corporation,  and 
to  what  extent,  if  that  corporation  does  not 
appear,  must  be  left  for  future  decision. 
There  is  clearly  no  objection  to  giving  the 
New  York  corporation  an  opportunity  to 
come  into  the  suit,  If  it  desires  to  do  ao, 
and,  for  this  purpose,  to  serve  by  publica- 
tion.  ' 

The  same  reasons  apply  to  the  defendant 
Denham's  plea. 

The  plea  will  be  overruled. 
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ROBINSON  T.  OHNTBNART  FUND  &. 
PREACHERS'  AID  800.  OF  NEW 
JERSEY  ANNUAL  CONFERENCE  OF 
M.  B.  CHURCH. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

LIQUIDATED   DAMAaSS— PBNALTT. 

1.  R.  and  L.  entered  into  the  following  agree- 
ment: "Having  disposed  of  the  Ocean  City 
Sentinel  to  Fenton  &  Robinson,  I  hereby  agree 
not  to  start,  directly  or  indirectly,  or  cause  to 
be  started  or  interested  in  any  manner,  a  news- 
paper or  printing  ofBce  within  Ocean  City  for 
the  term  of  tweuty-fiye  years  (25  years)  under 
a  penalty  of  twelve  hundred  dollars  ($1,200)." 
Held,  that  the  $1,200  was  not  a  penalty,  but 
liquidated  damages. 

2.  When  the  term  "penal^"  is  nsed  in  the 
agreement,  and  a  single  act  is  forbidden,  if  up- 
on bteach  it  is  not  possible  to  ascertain  the 
damages,  then  the  sum  named  may  be  recov- 
ered, if,  upon  any  reasonable  view  of  the  case, 
the  damages  might  equal  that  sum. 

(Syllabus  by  the  Court) 

Error  to  Supreme  CJourt. 

Action  by  R.  Curtis  Robinson  against  tbe 
Centenary  Fnnd  &  Preachers'  Aid  Society  of 
the  New  Jersey  Annual  Conference  of  the 
Methodist  Episcopal  Church,  executor  of  Ezra 
B.  Lake.  Judgment  for  plaintiff  for  |1,200. 
Defendant  brings  error.    Affirmed. 

Thompson  &  Cole,  for  plaintiff  In  error. 
8.  Stanger  lezaiA,  for  defendant  in  error. 

VROOM,  J.  In  the  year  1885  the  plaintiff, 
R.  Curtis  Robinson,  and  bis  assignor,  pur- 
chased from  one  E^a  B.  Lake  a  newspaper 
known  as  the  "Ocean  City  Sentinel,"  publish- 
ed at  Ocean  City,  in  the  county  of  Cape  May. 
In  part  consideration  of  the  purchase  the  said 
Lake  entered  into  the  following  agreement 
with  the  defendant  in  error  and  his  assignor: 
"Ocean  caty,  August  6,  1885.  Having  dispos- 
ed of  tbe  Ocean  City  Sentinel  to  Fenton  & 
Robinson,  I  hereby  agree  not  to  start,  direct- 
ly or  indirectly,  or  cause  to  be  started  or  in- 
terested in  any  manner  a  newspaper  or  print- 
ing office  within  Ocean  City  for  the  term  of 
twenty-five  years  (25  years)  under  a  pen- 
alty of  twelve  hundred  ($1,200)  dollars. 
[Signed]  B.  B.  Lake."  In  1899  Lake  pur- 
chased the  capital  stock  of  the  Ocean  City 
Ledger  Publishing  0)mpany,  the  publisher 
of  the  Ocean  City  Ledger,  a  weekly  paper  in 
said  city,  then  and  still  published,  and  also 
tbe  plant,  presses,  and  other  equipment  of 
said  newspaper.  No  proof  of  damages  was 
ott&ei  at  the  trial,  and  the  trial  Judge,  hi  his 
charge,  said  that  tbe  question  turned  upon 
the  proper  construction  of  the  agreement  In 
question— as  to  whether  the  plaintiff  shall  re- 
cover tbe  amount  of  $1,200,  to  be  regarded 
as  tbe  amount  of  damages  fixed  by  the  par- 
ties to  the  contract  in  case  of  a  breach,  or 
whether  the  amount  named  is  to  be  treated 
as  a  penalty,  merely;  tbe  amount  of  dam- 
ages to  be  proved,  and  to  be  assessed  by  a 
Jury.    The  conclusion  reached  by  the  learned 
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trial  Judge  was  tliat  upon  tbe  whole  case  tbe 
Sum  named  should  be  regarded  as  the  amount 
fixed  by  the  parties  to  be  paid  in  case  of  a 
breach. 

In  Monmouth  Park  Ass'n  y.  WaUla  Iron- 
works, 66  N.  J.  Law,  132,  140,  26  AU.  140,  19 
L.  R.  A.  456,  39  Am.  St  Rep.  626,  Mr.  Jus- 
tice Dixon  held  that,  "in  determining  wheth- 
er a  sum  which  contracting  parties  have  de- 
clared payable  on  default  in  performance  of 
their  contract  Is  to  be  deemed  a  penalty  or 
liquidated  damages,  the  general  rnle  is  that 
the  agreement  of  the  parties  will  be  effectuat- 
ed. Their  agreement  will,  however,  be  ascer- 
tained by  considering,  not  only  particular 
words  In  a  contract,  but  the  whole  scope  of 
their  bargain,  including  the  subject  to  which 
it  refers."  It  is  well  settled  that  whether 
the  entire  sum  specified  in  the  agreement  can 
be  recovered  does  not  depend  entirely  upon 
whether  in  the  agreement  it  Is  termed  "pen- 
alty" or  "liquidated  damages."  As  was  said 
in  Whitefleld  v.  Levy,  35  N.  J.  Law,  149: 
"Calling  the  sum  named  a  'penalty'  or  'liq- 
uidated damages'  Is  not  conclusive,  if  the 
Intention  appears  otherwise,  from  the  con- 
sideration of  the  whole  agreement.  If  it  be 
doubtful,  from  tbe  whole  agreement,  wheth- 
er it  is  intended  to  be  a  penalty  or  stipulat- 
ed damages,  it  will  be  construed  as  a  penalty; 
and.  If  it  is  called  a  'penalty,'  it  will  be  held 
to  be  such,  unless  that  construction  la  over- 
come by  a  very  clear  intention  to  the  con- 
trary, derived  from  the  other  parts  of  tbe 
agreement"  And  in  19  Am.  &  Eng.  Ency. 
of  Law,  p.  400:  "No  rule  as  to  distlngalsliins 
between  liquidated  damages  and  penalties  is 
better  settled  than  that  the  language  of  tbe 
parties  to  the  contract,  and  the  terms  em- 
ployed, descriptlTe  of  the  amount  to  be  paid, 
are  not  conclusive  of  tbe  Interpretation  and 
legal  effect.  Thus  a  snm  denominated  'liq- 
uidated damages'  by  the  parties  may  never- 
tbeless  be  held  to  be  a  penalty,  and,  though 
the  w^ord  'penalty'  be  used,  tbe  sum  so  term- 
ed may  be  deemed  liquidated  damages." 
Thus,  in  the  case  of  Salnter  v.  Fergfuson,  7 
C.  B.  716,  A.  and  B.  entered  into  tbe  follow- 
ing agreement:  "In  consideration  that  A.  of 
Maederfleld,  surgeon  and  apothecary,  will  en- 
gage me,  tbe  undersigned,  B.,  as  assistant  to 
him  as  surgeon,"  etc.,  "I  the  said  B.,  prom- 
ise the  said  A.  that  I  will  not  at  any  time 
practice  as  surgeon  or  apothecary  at  M.,  or 
within  seven  miles  thereof,  under  a  penalty 
of  500  pounds;  and  I  the  said  A.  do  hereby 
agree  with  the  said  B.  to  engage  the  said  B. 
as  assistant  to  me  as  a  surgeon,"  etc.,  "on 
the  terms  aforesaid."  Held,  that  the  £600 
was  a  penalty,  not  liquidated  damages. 
Wilde,  C.  J.,  said  it  was  clearly  settled  that, 
"whether  the  sum  mentioned  in  the  agree- 
ment to  be  paid  for  a  breach  Is  to  be  treated 
as  a  penalty,  or  as  ascertained  and  liquidated 
damages,  is  a  question  of  law,  to  be  decided 
by  the  Judge  upon  consideration  of  the  whole 
instrument  This  agreement  does  not  pro- 
hibit tbe  defendant's  doing  several  distinct 
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and  Independent  acts,  each  of  which  might 
be  Incapable  of  exact  estimation;  nor  does  it 
iDTolve  any  of  the  circumstances  that  have  In 
any  of  the  cases  induced  the  court  to  hold 
the  siuu  to  be  a  penalty  only.  The  whole  ob- 
ject of  the  plaintiff  was  to  protect  himself 
from  a  riyal,  and  it  wonld  be  impossible  in 
such  a  case  to  say  precisely  what  damage 
might  result  to  him  from  a  breach  of  the 
agreement.  It  Is  not  unreasonable,  therefore, 
that  the  parties  should  themselves  fix  and 
ascertain  the  sum  that  should  be  paid.  And 
I  think  we  can  only  give  efTect  to  the  con- 
tract of  the  parties  by  holding  the  £600  to 
be  liquidated  damages."  Again,  In  Mon- 
mouth Parte  Ass'n  t.  Wallace  Ironworks,  su- 
pra, Mr.  Justice  Dixon  says  that  when  dam- 
ages are  to  be  ascertained  by  the  breach  of 
a  single  stipulation,  and  they  are  uncertain 
In  amount,  and  not  readily  susceptible  of 
proof  under  the  rules  of  evidence,  then,  If 
tbe  parties  have  agreed  upon  a  sum  as  the 
measure  of  compensation  for  the  breach,  and 
that  sum  is  not  disproportionate  to  the  pre- 
Humable  loss,  it  may  be  recovered  as  liq- 
nldated  damages.  These  are  tbe  general  prin- 
ciples laid  down  in  the  text-books,  and  recog- 
nized in  the  Judicial  Reports  of  this  state. 
Gbeddlcks,  Ex'r,  v.  Marsh,  21  N.  J.  Law, 
463;  Whitefield  v.  L«vy,  36  N.  J.  Law,  140; 
Hougland  v.  Segur,  38  N.  J.  Law,  230;  Lan- 
sing v.  Dodd,  45  N.  J.  Law,  625.  To  the 
same  effect  is  the  recent  decision  in  tbe  Su- 
preme Court  of  the  United  States  in  the  case 
of  The  Sun  Printing  &  Publishing  Ass'n  v. 
Moore,  183  U.  S.  642,  22  Sup.  Ot.  240,  46 
L.  Ed.  307,  where  it  is  held:  "Whether  a  par- 
ticular stipulation  to  pay  a  sum  of  money  is 
to  be  treated  as  a  penalty,  or  as  an  agreed 
ascertainment  of  damages,  Is  to  be  determin- 
ed by  the  contract;  and  it  is  the  duty  of  the 
court,  where  the  damages  are  uncertain,  and 
bave  been  liquidated  by  an  agreement,  to  en- 
force the  contract."' 

The  rule  may,  then,  be  fairly  stated  to  be 
that  when  the  term  "penalty"  is  used  in  the 
agreement,  and  a  single  act  Is  forbidden.  If 
upon  breach  it  is  not  possible  to  ascertain 
tbe  damages,  then  the  sum  named  as  penalty 
may  be  recovered,  if,  on  any  reasonable  view 
of  the  case,  the  damages  might  equal  that 
sum.  The  agreement  is  not  one  whereby 
Lake  agrees  not  to  do  several  things.  The 
single  stipulation  was  that  he  would  not 
start,  directly  or  indirectly,  or  cause  to  be 
started,  or  Interested  in  any  manner  in,  any 
rival  newspaper  or  printing  office,  or.  In  oth- 
er words,  that  the  personal  influence  acquired 
by  him  through  his  connection  with  the  con- 
cern he  had  sold  should  not  be  put  in  a  rival 
establishment.  And  It  may  well  be  said  that 
tbe  doing  of  It  in  any  manner  is  the  doing 
of  a  single  act  which  it  is  the  sole  object  of 
tbe  agreement  to  prevent  A  moment's  con- 
Bideratlon  will  demonstrate  the  uncertain 
character  of  the  damages,  and  that  no  feasi- 
ble way  exists  of  determining  the  same,  or  of 
finding  out  how  or  In  what  way  the  influence 
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of  tbe  vendor  may  be  secretly  exerted  in 
this  rival  establishment.  The  very  object 
and  intent  of  the  agreement  in  question  was 
to  forbid  any  pecuniary  Interest  in  a  rival 
newspaper  or  printing  office.  As  was  said 
by  Wilde,  C.  J.,  In  the  case  of  Sainter  v. 
Ferguson,'  supra,  the  whole  object  of  the 
plaintiff  was  to  protect  himself  from  a  rival, 
and  it  is  not  unreasonable  that  the  parties 
themselves  fix  and  determine  the  sum  that 
should  be  paid.  I  am  of  the  opinion  that  tbe 
Intention  of  tbe  parties  will  only  be  effectu- 
ated by  considering  the  sum  named  in  the 
agreement  liquidated  damages,  and  to  be 
paid  by  the  party  committing  the  breach. 

Tbe  Judgment  of  tbe  Supreme  Court  should 
be  affirmed. 


COLLINS  et  aL  v.  WARDBLL  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1003.) 

WILL-CONSTRUCTION— DEATH  OF  BKNB- 
FICIART. 

1.  A  testatrix  provided  by  her  will  as  fol- 
lows: "I  direct  my  executors  hereinafter  nam- 
ed oat  of  the  residue  of  my  estate  to  set  apart 
a  fund  sufficient  to  produce  an  income  of  six 
thousand  dollars  a  year,  and  out  of  said  in- 
come to  pay  my  brother  William  Phyfe  four 
thousand  dollars  a  year,  and  to  my  brother 
Duncan  Phyfe  two  thousand  dollars  a  year, 
for  the  term  of  their  natural  lives,  respec- 
tively, and  after  their  death  I  direct  the  cap- 
ital of  said  fund  to  be  divided  equally  among" 
six  persons  named.  William  Phyfe  predeceas- 
ed the  testatrix.  Held  that,  immediately  upon 
setting  apart  the  fund  sufficient  to  produce 
the  income  of  $6,000,  the  executors  should 
divide  two-thirds  of  the  capital  fund  so  set 
apart  among  those  entitled  to  it  under  the  will. 

2.  The  words  "after  their  death,"  in  the 
above  clause  of  the  will,  construed  to  mean 
"after  their  respective  deaths." 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Gilbert  Collins  and  others  against 
Mary  B.  Wardell  and  others.  From  a  de- 
cree of  the  Chancellor  (52  AtL  708),  defend- 
ants appeal.    Reversed. 

The  bill  In  this  case  was  filed  by  the  ex- 
ecutors and  trustees  of  the  will  of  Mary  P. 
Wlntringham,  deceased,  to  obtain  a  construp- 
tlon  of  the  fifteenth,  sixteenth,  and  seven- 
teenth clauses  of  that  will.  These  clauses 
are  as  follows: 

"Fifteenth.  I  direct  my  executors  herein- 
after named  out  of  the  residue  of  my  estate 
to  set  apart  a  fund  sufficient  to  produce  an 
Income  of  six  thousand  dollars  a  year,  and 
out  of  said  Income  to  pay  to  my  brother  Wil- 
liam Phyfe  four  thousand  dollars  a  year,  and 
to  my  brother  Duncan  Phyfe  two  thousand 
dollars  a  year,  for  the  terms  of  their  natural 
lives,  respectively,  and  after  their  death  I 
direct  the  capital  of  said  fund  to  be  divided 
equally  among  the  said  Mary  Wardell,  Maria 
Wlntringham,  Thomas  Wlntringham,  Joseph 
Wlntringham,  William  Wlntringham  and 
Henry  C.  Wlntringham. 

"Sixteenth.  It  Is  my  will  that  If  any  or 
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^ther  of  the  above  named  legatees  or  dev- 
iflees  shall  die  before  my  death  the  bequest 
or  devise  to  the  person  dying  shall  lapse. 

"Seventeenth.  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real  or  personal,  of 
or  to  which  I  shall  die  seised,  possessed,  or 
In  any  way  entitled,  I  do  give,  devise,  and 
bequeath  to  the  said  Emma  P.  Furdy,  Mary 
WardeU,  Emily  Halght,  Henry  O.  Wlntrlng- 
ham,  William  Wlntrlngham,  and  to  Franca 
Wlntrlngham,  the  grandnlece  of  my  late  hus- 
band, and  the  two  children  now  living  of 
the  said  Thomas  Wlntrlngham,  to  be  divided 
equally  among  said  persons,  share  and  share 
alike,  and  X  direct  that  any  Inheritance  tax 
to  be  levied  or  charged  against  my  estate  be 
paid  out  of  that' portion  thereof  bequeathed 
In  this  paragraph." 

William  Phyfe,  the  brother  of  the  testatrix 
to  whom  an  annuity  of  $4,000  was  bequeath- 
ed by  the  fifteenth  clause  of  the  will,  prede- 
ceased the  testatrix.  Thomas  Wlntrlngham, 
one  of  the  persons  mentioned  in  the  fifteenth 
clause  of  the  will,  among  whom  the  capital 
fund  was  to  be  distributed,  also  predeceased 
the  testatrix.  All  the  other  persons  named 
In  the  fifteenth  and  seventeenth  clauses  of 
the  will  are  still  living,  some  of  those  men- 
tioned In  the  'seventeenth  clause  being  In- 
fants. The  executors  have  now  in  hand  a 
clear  residue  of  personalty  amounting  to 
$188,129.84.  The  blU  asks  the  Chancellor  to 
construe  the  will,  and  direct  and  advise  the 
complainants  how  much  to  set  apart  as  a 
trust  fund  provided  by  the  fifteenth  para- 
graph thereof,  and  how  much  to  reserve  from 
immediate  distribution  thereunder  as  security 
for  the  annuity  to  the  said  Duncan  Phyfe, 
and  how,  when,  and  to  whom  to  distribute 
such  trust  fund.  The  decree  orders  that  the 
will  be  construed  to  the  effect  that,  notwith- 
standing the  death  of  William  Phyfe  and 
Thomas  Wlntrlngham  before  the  death  of  the 
testatrix,  a  fund  sufficient  to  produce  an  In- 
come of  16,000  a  year  must  be  set  apart 
under  the  fifteenth  paragraph  of  said  will, 
and  that  upon  the  death  of  Duncan  Phyfe, 
named  in  said  paragraph,  and  not  until  then, 
the  capital  of  five-sixths  of  said  fund  will  be 
payable  to  the  legatees  In  remainder  named 
in  said  paragraphs,  who  survived  the  testa- 
trix, and  that  the  one-sixth  of  the  said  fund, 
which,  but  for  his  death  before  the  death 
of  said  testatrix,  would  have  been  payable 
to  Thomas  Wintringham,  and  all  of  the  in- 
come of  said  fund  until  the  death  of  the 
said  Duncan  Phyfe,  except  the  annuity  of 
said  Duncan  Phyfe,  must  be  disposed  of  un- 
der the  seventeenth  paragraph  of  said  will. 
The  decree  further  orders  that  the  fund  set 
apart  shall  be  not  less  than  $150,000,  and  that 
said  complainants  have  leave  to  apply  to  the 
Chancellor,  on  the  foot  of  the  decree,  for  an 
wder  of  reference  to  a  master  to  ascertain 
and  report  how  much  larger,  If  any,  such 
sun  shall  be,  and  which  securities  now  in 
the  hands  of  the  executors  shall  constitute 
■aid  fund,  and  what  valuation  shall  be  set 


thereon  for  that  purpose.  Mary  B.  Ward^, 
Maria  L.  Wintringham,  and  Joseph  P.  Wln- 
trlngham appeal  from  so  much  of  the  decree 
as  orders  that  not  until  the  death  of  Duncan 
Phyfe,  named  In  the  fifteenth  paragraph  of 
the  will  of  the  testatrix,  will  any  part  ot  the 
capital  fund  to  be  set  apart  under  said  para- 
graph be  payable  to  legatees  In  remainder 
thereunder,  and  that  the  one-sixth  of  said 
fund,  which,  but  for  his  death  before  the 
death  of  the  said  testatrix,  would  have  been 
payable  to  Thomas  Wintringham,  and  all  of 
the  Income  of  said  fimd  until  the  death  of 
said  Duncan  Phyfe,  except  the  annuity  of 
said  Duncan  Phyfe,  must  be  disposed  of  un- 
der the  seventeenth  paragraph  of  said  will. 

O.  L.  Corbin  and  R.  Bumham  Moffat,  tat 
appellants.  William  Brlnkerhoff,  for  respond- 
ent Emma  P.  Purdy.  Ohauncey  O.  Parker, 
tot  respondents  BYances  Wintringham,  Hen- 
ry B.  Wintringham,  and  Oeorgla  Wintring- 
ham. 

GARRin'SON,  J.  (after  stating  the  facts). 
We  agree  with  the  conclusion  of  the  learned 
Chancellor  that  the  complainants  were  enti- 
tled to  the  aid,  advice,  and  direction  of  the 
court;  that  the  death  of  William  Phyfe  be- 
fore the  testatrix  did  not  operate  to  defeat 
the  gift  of  the  fund  to  the  persons  to  whom 
she  bequeathed  It  by  the  fifteenth  paragraph 
of  the  will;  that  the  executors  are  bound 
to  set  apart  so  much  of  the  residue  in  their 
hands  as  will  be  reasonably  sufficient,  when 
properly  invested,  to  furnish  an  Income  of  at 
least  $6,000  a  year;  that  a  sum  of  not  less 
than  $160,000  Is  such  a  sum;  that  the  share 
of  Thomas  Wintringham,  who  predeceased 
the  testatrix,  given  under  the  fifteenth  para- 
graph of  the  will,  by  the  provision  of  the 
sixteenth  paragraph  lapsed  and  fell  into  the 
residue  to  be  disposed  of  by  the  sev«iteenth 
paragraph.  We  have  reached  a  different  con- 
clusion, however,  as  to  the  time  when  the 
capital  fund  set  apart  by  the  executors  to 
produce  an  Income  of  $6,000  a  year,  in  ac- 
cordance With  the  directions  of  the  fifteenth 
clause  of  the  will,  shall  be  distributed.  We 
think  that  distribution  of  two-thirds  of  that 
capital  fund  should  be  made  as  soon  as  it 
is  set  apart  by  the  executors.  William  Phyfe, 
to  whom  two-thirds  of  the  income  of  $6,000 
a  year  was  by  the  will  to  go,  having  prede- 
ceased the  testatrix,  and  the  interest  of  those 
In  this  fund  who  survived  her  having  become 
vested  by  her  death,  no  reason  exists,  unless 
it  BO  appears  from  the  will  itself,  why  any 
more  of  the  fund  than  is  sufficient  to  raise 
the  annuity  of  $2,000  for  Duncan  Phyfe 
should  be  retained  by  the  executors.  We  aro 
not  able  to  find  in  the  will  the  intention  of 
the  testatrix  that  the  entire  fund  should  be 
held  by  the  executors  until  the  death  of  Dun- 
can Phyfe.  The  language  used  by  the  testa- 
trix indicates  an  Intention  to  have  the  capital 
fund  distributed  at  such  times  as  the  neces- 
sity for  holding  it  to  accomplish  the  purpose 
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of  the  testatrix,  namdy,  to  prodnce  $4<000  a 
year  for  one  brother  for  his  life,  and  ^,000 
a  year  for  the  other  brother  for  life,  ceased. 
The  will  did  not  mer^  provide  Incomes  for 
the  brothera,  bat  also  fixed  a  certain  sum 
for  distribution  among  others  therein  named; 
also  It  might  be  said  that  there  was  no  ne- 
cessity for  the  executors  to  set  apart  more 
than  enough  to  prodnce  |2,000  a  year,  but 
Hm  testatrix  wanted  to  give  to  those  In  that 
paragraph  mentioned  a  certain  sum  absolute- 
ly, which  she  determined  should  be  the  prin- 
cipal sum,  producing  $6,000  a  year.  The  tes- 
tatrix made  no  disposition  of  any  accumula- 
tion of  Income  beyond  that  necessary  to  pay 
the  annuities,  respectlTdy.  Such  accomula- 
tkm  would  arise  because  of  the  death  of  any 
annuitant  before  the  other,  unless  the  capital 
snm  necessary  to  raise  the  annuity  of  the  one 
who  died  first  were  distributed  upon  Us 
death,  and  thia  circumstance  bears  upon  the 
intention  of  the  testatrix. 

The  direction  of  the  testatrix,  "and  out 
of  said  income  to  pay  to  my  brother  Wil- 
liam Phyfe  four  thousand  dollars  a  year,  and 
to  my  brother  Duncan  Phyfe  two  thousand 
dollnra  a  year,  for  the  terms  of  their  natural 
lives,  respectiyely,  and  after  their  death  I 
direct  the  capital  of  said  fund  to  be  divided 
equally  among,"  etc,  means  that  the  capital 
fnnd  is  to  be  divided  i^on  the  respective 
death  of  the  annuitants;  the  Income  having 
been  paid  to  them  for  their  respective  lives. 
The  worda  "their  death,"  In  the  connection 
used,  can  mean  only  "their  respective  deaths." 
Tbeae  words  were  not  expressive  of  a  single 
event,  but  of  the  death  of  each  one;  that  la, 
tbeir  respective  deaths. 

The  cases  seem  to  support  the  contention 
that  where  the  income  ot  a  single  fund  is 
bequeathed  to  two  or  more  persons  for  life, 
with  remainder  over  "after  their  death,"  the 
court!  construe  these  words  to  mean  "after 
their  respective  deaths,"  and  decree  a  present 
division  of  the  fund,  and  a  distribution  of  the 
part  thereof  not  required  to  produce  income 
for  the  life  tenants.  In  Woolston  v.  Beck,  34 
N.  J.  Bq.  74,  a  testator  gave  the  use  of  a 
farm  to  his  two  daughters,  S.  and  K.,  for 
life,  8.  to  have  two-thlrda  of  the  income,  and 
K.  one-third,  "and  after  the  decease  of  my 
two  daugbtns"  to  their  children,  in  fee,  spe- 
dflc  portiona.  S.  died,  leaving  children.  Held, 
tbat  on  her  death  the  peiaon  to  whom  the 
remainder  was  given  became  entitled  to  the 
poflsession  of  the  other  two-thirds.  The  Chan- 
cellor held  that  the  words  "after  the  death 
of  my  two  daughters"  will  be  construed  to 
mean  after  the  death  of  the  two,  respective- 
ly, lo  Stoutenburgb  v.  Moore,  37  N.  J.  Eq. 
68,  the  will  provided,  "All  the  rest  and  resi- 
due of  my  estate,  real  and  personal,  I  give, 
devlae,  and  bequeath  the  Income  to  my  two 
sons,  Robert  and  Bdward,  to  be  equally  di- 
TMed  between  them  during  their  lives,  and 
at  their  death  to  be  equally  divided  between 
my  grandchildren— to  them,  their  heirs  and 
k"    It  was  held  that  upon  the  death  of 


Edward  his  child  was  entitled  to  a  moiety 
of  the  estate  absolutely,  the  Chancellor  say- 
ing: "He  certainly  Intended  that,  at  the  re- 
spective deaths  of  his  sons,  the  shares  of 
the  residue,  of  which  be  gave  them,  respec- 
tively, the  income,  should  go  over;  for  he  di- 
rects that  'at  their  deaths^— by  which  he  meant 
their  respective  deaths— the  residue  shall  be 
divided  between  his  grandchildren."  Budd  v. 
Haines,  52  N.  3.  Eq.  48S,  29  AtL  170;  Pen- 
nington T.  Rutherford,  26  N.  J.  Eq.  318; 
Jackson  v.  Luguere,  6  Cow.  221. 
The  decree  will  be  reversed. 


COOPER    HOSPITAIi   t.    CITY   OF   CAM- 
DEN. 

(Court  of  Eirrora  and  Appeals  ot  New  Jersey. 
March  9,  1903.) 

C0RP0RATI0N3— TAXATION— EXEMPTIONS— RB- 
PKAIr-ACCBPTANCB  OF  CHARTER-CON- 
TRACT—ENDOWMENT  LANDS. 

1.  The  charter  of  a  private  corporation,  enact- 
ed before  the  adoption  of  the  conatitutioual 
ameudments  of  187a,  and  containing  an  exemp- 
tion of  the  property  of  the  corporation  from 
taxation,  might,  if  granted  for  a  valid  consid- 
eration, moving  to  the  state,  and  if  accepted 
and  acted  upon  by  the  recipient  according  to 
its  terms,  become  a  contract  binding  npon  the 
state,  and,  by  force  of  the  federal  Constitution, 
irrepealable. 

2.  Until  such  charter  was  accepted,  and  the 
consideration  actually  paid  or  dekvered  accord- 
ing to  its  terms,  it  remained  subject  to  repeal, 
either  by  act  of  the  Legislature,  or  by  act  of 
the  people  in  amending  the  Constitution. 

3.  The  constitutional  amendments  of  1875, 
providing,  inter  alia,  that  "property  shall  l>e 
assessed  for  taxes  under  general  laws,  and  by 
uniform  rules,  according  to  its  true  value, 
had  the  effect  of  abrogating  any  special  law  for 
the  assessment  of  taxes,  and  any  special  im- 
munity from  taxation  tho'etofore  granted,  and 
not  already  accepted  in  such  manner  as  to  con- 
stitute a  contract. 

4.  The  charter  of  the  Cooper  Hospital,  ap- 
proved March  24,  1875  (P.  ll  1875,  p.  170; 
Laws  1877,  p.  391),  appears  upon  its  face  to 
have  been  enacted  In  consideration  of  cer- 
tain donations  of  land,  and  the  appropriation 
of  certain  moneys,  proposed  to  be  made  by 
persons  designated  In  the  act;  the  same  to  be 
devoted  to  certain  public  purposes  therein  sped- 
fied.  The  charter  declared  that  the  property 
and  effects  of  the  corporation,  held  or  used  for 
the  pnnwses  contemplated  by  the  act,  should 
not  be  subject  to  the  imposition  of  any  tax  or 
assessment.  The  case  shows  that,  before  the 
corporation  was  endowed  In  the  manner  con- 
templated in  the  charter,  the  exemption  from 
taxation  was  annulled  by  the  adoption  of  the 
constitutional  amendments  of  1875. 

Held  (assuming,  but  not  deciding,  that  the 
hospital  is  a  private  corporation,  within  the 
doctrine  ot  irrepealable  charters,  and  that  the 
charter  was  in  form  such  as  to  amount  to  a 
contract),  that  the  case  does  not  show  an  ac- 
ceptance of  the  charter,  and  payment  or  deliv- 
ery of  tile  consideration  according  to  Its  terms, 
so  as  to  constitute  a  contract  between  the  state 
and  the  Cooper  Hospital,  providing  for  the  ex- 
emption of  the  property  of  the  corporation  from 
taxation. 

5.  Under  the  supplement  passed  May  16, 
1891,  to  the  general  tax  law  of  1866  (Oen.  St. 
p.  3320),  lands  held  by  a  charitable  institution 
as  a  part  of  its  endowment  are  not  exempted. 

6.  In  the  supplement  of  May  IC,  18iH,  to  the 
general  tax  law  of  1866  (Gen.  St.  p.  3320),  the 
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exemption  of  "bundings  naed  ezclosively  for 
charitable  purposes,  with  the  land  whereon  the 
same  are  erected,  and  which  may  be  necessary 
for  the  fair  enjoyment  thereof,"  is  confined  to 
buildings  and  land  in  and  upon  which  the 
charitable  work  is  actually  conducted. 

7.  The  case  of  Cooper  Hospital  v.  Hnrdsall, 
42  Atl.  S53,  63  N.  J.  Law,  8^  overruled. 

8.  The  case  of  Sisters  of  Charity  v.  Town- 
ship of  Chatham,  20  Atl.  292,  52  N.  J.  Law, 
373,  9  L.  R.  A.  198,  distinguished. 

(SyllaboB  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  the  Cooper  Hospital  against  the 
city  of  Camden.  Judgment  for  plaintiff  (52 
AtJ.  210),  and  defendant  brings  error.  Re- 
versed. 

H.  M.  Snyder,  Jr.,  for  plaintiff  In  error. 
John  S.  Voorbees  and  Tbeodore  B.  Booraem, 
for  defendant  In  error. 

PITNEY,  J.  By  this  writ  of  error  and  flv* 
others  that  were  brought  on  for  argument 
at  the  same  time,  the  city  of  Camden  seeks 
to  reverse  Judgments  of  the  Supreme  Court 
setting  aside,  as  illegal,  certain  taxes  that 
were  assessed  for  city,  county,  and  munici- 
pal purposes  In  the  years  1897  and  1898  up- 
on certain  parcels  of  real  estate  that  are 
alleged  to  be  owned  by  the  Cooper  Hospital. 
By  a  seventh  writ  of  error  the  city  brings 
before  us  the  Judgment  of  the  Supreme 
Court  setting  aside  an  assessment  of  sewer 
taxes  for  the  year  1898  upon  one  of  those 
properties. 

The  hospital  claims  immunity  upon  two 
grounds,  viz.:  (1)  That  an  Irrepealable  con- 
tract Is  to  be  found  in  the  charter  of  that 
institution,  by  which  Its  property  Is  exempt- 
ed from  taxes  and  assessments.  Laws  1875, 
P.  L.  p.  170.  (2)  That  If  not  thus  exempted 
by  the  charter,  the  property  In  question  Is 
exempt  under  the  general  tax  act  of  May  16, 
1894  (Gai.  St.  p.  3320). 

The  Supreme  Court  held  that  the  charter 
exemption  was  annulled,  so  far  as  relates  to 
ordinary  taxation,  by  the  constitutional 
amendment  adopted  in  September,  1875,  re- 
quiring that  property  shall  be  assessed  for 
taxes  under  general  laws.  But  following 
the  decision  of  the  same  court  in  Cooper 
Hospital  V.  Burdsall,  63  N.  J.  Jmw,  85,  42 
Atl.  853,  It  held  that  an  exemption  of  the 
property  in  question  from  ordinary  taxation 
arises  from  the  tax  act  of  1894.  At  the  same 
time  the  court  held  that  the  constitutional 
amendment  does  not  relate  to  assessments 
for  special  benefits  derived  from  local  im- 
provements. State,  Protestant  Foster  Home, 
V.  Mayor,  etc.,  of  Newark,  36  N.  J.  Law, 
478,  13  Am.  Rep.  464;  Catholic  Protectory  v. 
Kearney,  56  N.  J.  I.aw,  385,  28  Atl.  1043. 
Therefore,  finding  the  charter  exemption  of 
the  Cooper  Hospital  unrepealed,  so  far  as 
such  assessments  are  concerned,  either  by 
the  constitutional  amendments  or  by  any 
subsequent  legislative  act,  and  dealing  with 
case  No.  7  between  these  parties  as  involving 
an  assessment  for  special  benefits,  the  court 


set  aside  that  assessment  as  violative  of 
the  charter  exemption.  The  record  in  this 
case,  however,  discloses  simply  "a  cerinin 
assessment  for  sewer  taxes  for  the  year 
1898."  We  are  referred  to  the  act  of  March 
8,  1882  (I^ws  1882,  p.  60;  1  Gen.  St.  p. 
605),  as  showing  the  legislative  authority  for 
the  construction  of  the  sewer  in  question. 
That  act  authorizes  the  board  of  aldermen, 
under  certain  circumstances,  to  cause  sewers 
to  be  constructed;  and  if.  In  the  Judgment 
of  that  board,  the  construction  of  such  a 
sewer  Is  likely  to  benefit  any  lands  in  its 
vicinity,  the  act  provides  for  the  appoint- 
ment of  commissioners,  who  are  to  deter- 
mine what  lands  are  peculiarly  benefited, 
and  what  portion  of  the  whole  cost  of  the 
work  Is  to  be  assessed  upon  the  city  at 
large,  and  what  sum  Is  to  be  assessed  upon 
each  parcel  of  land  peculiarly  benefited.  In 
case  the  whole  expense  of  the  work  exceeds 
the  amount  of  the  benefits,  the  excess  Is  re- 
quired to  be  paid  by  the  city  at  large,  and 
raised  by  general  tax;  and  the  duty  Is  ex- 
pressly Imposed  upon  the  board  of  alder- 
men to  Incorporate  In  the  annual  tax  levy 
in  each  year  such  amount  as  shall  be  re- 
qnhred  to  be  paid  by  the  city  at  large  on  ac- 
count of  any  such  Improvement. 

The  form  of  the  return  in  case  No.  7  shows 
a  general  tax  to  defray  the  expenses  of 
sewer  construction  or  maintenance,  and  not 
a  special  assessment  imposed  upon  the  prop- 
erty In  question  by  reason  of  the  peculiar 
benefits  conferred  thereon.  The  distinction 
referred  to  In  the  Foster  Home  Case,  36  N. 
J.  Law,  478,  13  Am.  Rep.  461,  and  the  Cath- 
olic Protectory  Case,  56  N.  J.  Law,  385,  28 
Atl.  1043,  is  between  taxes  Imposed  upon 
property  at  large,  assessed  according  to  the 
value  of  the  property,  and  "exactions  for 
special  benefits  derived  from  local  improve- 
ments," which  are  laid  In  proportion  to  the 
benefits  received  by  the  several  properties 
in  question.  The  "sewer  taxes"  here  in 
question  belong  In  the  farmer  category,  as 
well  as  the  "city,  county,  and  municipal 
taxes"  that  are  Involved  in  the  remaining 
six  cases. 

Does  the  case  show  a  contract  between 
the  state  and  the  Cooper  Hospital  exempt- 
ing from  taxation  the  several  properties  In 
question? 

By  the  federal  Constitution  (article  1,  {  10) 
it  is  declared  that  no  state  shall  pass  any 
law  Impairing  the  obligation  of  contracts. 
That  an  Irrepealable  contract,  within  the 
meaning  of  this  clause,  may  be  embodied  In 
the  charter  of  a  private  corporation  enacted 
by  a  Legislature  having  power  to  grant  the 
same,  Is  the  necessary  result  of  the  doc- 
trine laid  down  in  the  great  Dartmouth  Col- 
lege Case,  4  Wheat.  518.  That  such  a  char- 
ter may  even  contain  a  contract  exempting 
the  property  of  the  corporation  from  taxa- 
tion, and  If  so  granted  for  a  valid  considera- 
tion moving  to  the  state,  and  accepted  and 
acted  on  by  the  recipient,  may  become  bind- 
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Ing  on  the  state,  according  to  Its  terms,  la 
establlsbed  by  a  line  of  decisions  In  tbe 
United  States  Supreme  Court,  and  is,  of 
course,  recognized  by  this  court  Gordon  v. 
Appeal  Tax  Court,  3  How.  183,  11  L.  Ed. 
520;  Plqua  Branch,  State  Bank  of  Ohio,  v. 
Knoop,  16  How.  369,  14  L.  Ed.  877;  Dodge 
v.  Woolsey,  18  How.  831,  15  L.  Ed.  401; 
Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430,  19  L.  Ed.  495;  Wlbulngton  Railroad  t. 
Held,  13  Wall.  264,  20  L.  Ed.  5G8;  New 
Jersey  v.  Yard,  95  TJ.  S.  104,  24  L.  Ed.  352; 
Farrlngton  t.  Tennessee,  95  U.  S.  679,  24 
L.  Ed.  558;  State  Board  of  Assessors  t. 
Morris  &  Essex  R.  Co.,  49  N.  J.  Law,  193, 
7  Atl.  826;  Mount  Pleasant  Cemetery  Co. 
V.  Newark,  52  N.  J.  liaw,  539,  20  Atl.  832; 
Singer  Mfg.  Co.  v.  Heppenhelmer,  68  N.  J. 
Law,  633,  34  Atl.  1061,  82  L.  B.  A.  648; 
Ebincock  V.  Singer  Mfg.  Co.,  62  N.  J.  Law, 
289,  41  Atl.  846,  42  L.  R.  A.  852. 

Onr  Legislature  is  now  prevented  from 
granting  an  Irrepealable  charter,  by  force 
of  the  constitutional  amendments  of  1875. 
The  charter  of  the  Cooper  Hospital  ante- 
dates those  amendments. 

A  contract  that  disables  the  state  from  ex- 
ercising the  sovereign  prerogative  of  taxation 
with  respect  to  the  property  of  a  given  cor- 
poration is  In  derogation  of  common  right, 
and,  BO  far  as  It  goes,  is  subversive  of  the 
power  of  government  Itself.  Every  reason- 
able Intendment  Is  against  the  existence  of 
such  a  contract.  He  who  comes  Into  court 
asserting  Its  existence  must  be  prepared  to 
show  that  In  fact  it  was  made  as  alleged, 
and  that  its  terms  are  such  as  to  reason- 
ably admit  of  no  other  interpretation  than 
that  claimed. 

Upon  an  exandnatlon  of  the  charter  of  the 
Cooper  Hospital,  which  Is  set  forth  In  full 
below,  two  questions  at  once  arise,  viz.: 
First,  can  this  Institution  be  deemed  a  pri- 
vate Institution,  within  tbe  doctrine  of  Ir- 
repealable charters,  In  view  of  the  fact  that 
Its  powers  were  conferred  solely  for  public 
purposes,  and  not  for  the  Individual  profit 
of  any  person  or  persons?  And,  secondly,  In- 
asmuch as  the  charter  was  enacted  while 
there  stood  upon  the  statute  book  the  provi- 
sion of  section  6  of  the  general  corporation 
act  of  1846  (Revision  1847.  p.  136)  that  the 
charter  of  every  corporation  thereafter  grant- 
ed should  be  subject  to  alteration,  suspension, 
and  repeal.  In  the  discretion  of  the  Legisla- 
ture, is  not  this  provision  fairly  to  be  read 
into  tbe  charter,  so  as  to  negative  the  notion 
that  the  charter  was  intended  to  embody  a 
contract  with  respect  to  the  exemption  from 
taxes? 

But  these  questions  we  have  not  found  It 
necessary  to  consider,  because  the  evidence 
In  tlie  case  before  us  leaves  the  original  mak- 
ing of  the  alleged  contract,  as  a  matter  of 
fact,  nnproven.  It  Is  entirely  clear  that  the 
mere  enactment  of  a  corporate  charter  does 
not  in  and  of  Itself  alone,  amount  to  the 
making  of  a  contract,  within  the  meaning  of 


tbe  federal  Constitution.  In  order  to  consti- 
tute a  contract  binding  upon  tbe  state,  there 
must  be  acceptance  by  the  parties  of  the  oth- 
er part,  accompanied  by  the  passing  of  a 
consideration,  substantially  In  accordance 
with  the  terms  of  the  charter.  Doubtless, 
such  acceptance  might  follow  within  a  rea- 
sonable time  after  the  enactment,  unless  by 
tbe  terms  of  the  charter  a  limit  of  time  were 
specified.  But  It  seems  too  plain  for  argu- 
ment that  until  accepted  the  charter  remains 
subject  to  repeal,  either  by  act  of  the  Legis- 
lature, or  by  act  of  tbe  people  in  the  form  of 
a  constitutional  amendment  And.  If  the 
charter  be  repealed  In  part  before  acceptance, 
a  contract  will  arise  only  with  respect  to  the 
part  remaining  unrepealed. 

The  Cooper  Hospital  was  Incorporated,  un- 
der the  name  of  the  "Camden  Hospital,"  by  an 
act  approved  March  24,  1876  (P.  L.  1875,  p. 
170),  which  is  in  the  following  terms: 

"Whereas,  It  is  proposed  by  the  devisees  of 
William  D.  Cooper,  deceased,  late  of  the  city 
and  county  of  Camden.  In  the  state  of  New 
Jersey,  and  Alexander  Cooper,  to  convey  cer- 
tain lands  In  the  said  city  of  Camden  to 
Albert  W.  Markley,  Peter  L.  Voorhees, 
Charles  P.  Stratton,  Rudolphus  Binghan^ 
Thomas  E  CuUen,  Joseph  B.  Cooper,  Augus- 
tus Reeve,  Alexander  Cooper  and  John  W. 
Wright,  as  trustees  for  the  purpose  of  erect- 
ing thereon  a  building  or  buildings  to  be  used 
as  a  free  hospital,  and  to  appropriate  moneys 
for  the  maintenance  and  support  of  the  same, 
pursuant  to  the  wishes  and  directions  of  the 
said  William  D.  Cooper,  deceased;  and,  where- 
as. It  is  considered  that  the  benevolent  Inten- 
tion of  the  projector  of  such  institution  and 
of  tbe  said  donors  can  be  better  carried  out 
and  the  objects  sought  to  be  accomplished 
facilitated  and  promoted  by  an  act  of  incor' 
poratlon;   therefore, 

"Section  1.  Be  It  enacted  by  the  Senate  and 
General  Assembly  of  the  state  of  New  Jersey, 
that  Albert  W.  Murkley,  Peter  L.  Voorhees, 
Charles  P.  Stratton,  Rudolphus  Blnghant. 
Thomas  F.  Cullen,  Joseph  B.  Cooper,  Au- 
gustus Reeve,  Alexander  Cooper  and  John  W. 
Wright,  be  and  they  are  hereby  constituted 
and  made  a  body  politic  and  corjwrate  In 
fact  and  in  law  by  the  name  of  The  Camden 
Hospital,'  and  by  that  name  they  and  their 
successors  shall  have  perpetual  succession, 
power  to  sue  and  be  sued,  to  make  and  use  « 
a  common  seal,  to  purchase,  take,  have,  bold, 
receive  and  enjoy  any  lands,  tenements  or 
hereditaments  In  fee  simple  or  otherwise, 
and  any  good^,  chattels  or  property  of  any 
description,  real  or  personal,  whether  acquir- 
ed by  gift,  grant  or  otherwise,  and  to  grant, 
convey,  lease,  assign,  sell  or  otherwise  dis- 
pose of  tbe  same  for  the  purposes  of  the  said 
corporation. 

"Sec.  2.  And  be  It  enacted,  that  the  object 
of  said  corporation  shall  be  to  afford  gratui- 
tous medical  and  surgical  aid,  advice,  reme- 
dies and  care  to  such  invalid  or  needy  per- 
sons,  as,  under  the  rules   and   by-laws  of 
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said  oorporation,  shall  be  entitled  to  tlM 
same,  and  to  construct  such  buildings  and 
make  snch  proTlslons  as  are  necessaiy  tor 
the  accomplishment  of  said  object 

"Sec.  3.  And  be  It  enacted,  that  the  Incor^ 
porators  of  tbla  act  shall  continiie  the  board 
of  managers  of 'said  corporation,  and  shall 
bare  exclnslTe  control  of  the  management 
and  business  concerns  of  said  Institution, 
both  external  and  Internal;  shall  have  an- 
tbority  to  fill  vacancies  in  their  own  board, 
however  occasioned,  and  to  make  snch  con- 
stitution and  by-laws  for  the  regulation  of 
their  organization  and  the  conduct  of  their 
business  as  they  may  deem  necessary. 

"Sec.  4.  And  be  It  enacted,  that  the  prop- 
erty and  elTectB  of  the  said  coritoratlon,  held 
or  used  for  the  purposes  contemplated  by  this 
act,  shall  not  be  subject  to  the  InvwsitkMi 
of  any  tax  or  assessment. 

"Sec.  5.  And  be  it  enacted,  that  this  act 
shall  take  effect  Immediately." 

A  sopplement,  approved  March  6,  1877  (P. 
L.  p.  301>,  changes  the  name  of  the  corpora- 
tion, but  makes  no  other  amendment  of  the 
charter. 

It  will  be  seen  that  the  consideration  upon 
which  the  Legislature  was  Induced  to  offer 
this  corporate  franchise  and  the  immunity 
from  taxes  and  assessments  was  the  pro- 
posed conveyance  to  be  made  by  the  devisees 
of  William  D.  Cooper,  deceased,  and  Alex- 
ander Cooper,  of  certain  lands  In  the  city  of 
Camden,  to  trustees  tar  the  corporation,  for 
the  purpose  of  erecting  thereon  a  building  or 
buildings  to  be  used  as  a  free  hospital,  and 
the  appropriation  by  the  same  parties  of  mon- 
eys for  the  maintenance  and  support  of  the 
hospital,  with  the  object  of  affording  grat- 
uitous medical  and  surgical  aid,  advice, 
remedies,  and  care  to  invalid  and  needy  per- 
sons. Whether  the  trustees  did  or  did  not 
promptly  atiaume  the  corporate  functions  con- 
ferred upon  them  by  the  act  does  not  appear 
from  anything  that  Is  before  us.  But,  in  our 
Judgment,  In  order  to  sustain  the  claim  that 
a  contract  had  arisen.  It  would  require  some- 
thing more  than  the  mere  assumption  and 
exercise  of  the  corporate  powers.  Unless  the 
devisees  of  William  D.  Cooper,  deceased,  and 
Alexander  Cooper,  made  over  to  the  corpora- 
tion or  its  trustees  the  lands  and  moneys  con- 
templated by  the  act,  there  was  no  such  ac- 
ceptance as  would  bind  the  state  to  refrain 
thereafter  from  subjecting  the  property  of 
the  corporation  to  taxes  or  assessments.  The 
case  is  devoid  of  evidence  to  show  that  Alex- 
ander Cooper  ever  conveyed  any  lands  or 
made  any  appropriation  of  moneys  for  the 
purposes  specified.  The  will  of  William  D. 
Cooper  is  in  evidence,  and  shows  that  his 
sole  devisees  were  his  brother,  Richard  M. 
Cooper,  and  his  sisters,  Sarah  W.  Cooper  and 
Elizabeth  B.  Cooper.  The  evidence  does  not 
show  that  Richard  M.  Cooper  or  Sarah  W. 
Cooper  at  any  time  conveyed  lands  or  ap- 
propriated moneys  to  the  uses  of  the  hos- 
pltaL    And  so  far  as  appears,  Elizabeth  B. 


Cooper  did  neither  in  her  lifetime.  She  died 
in  the  year  1888,  leaving  a  will  by  the  terms 
of  which  it  is  claimed  that  the  Cooper  Hos- 
pital has  acquired  an  equitable  interest  in 
three  of  the  pieces  of  real  estate  that  are  in- 
volved in  the  present  controversy.  The  other 
properties  in  question  do  not  appear  to  have 
come  from  either  of  the  devisees  of  William 
D.  Cooper.  One  is  claimed  by  devise  from 
John  W.  Wright,  who  died  In  1890;  one  by 
devise  from  Abigail  M.  Wright,  who  died  in 
1892;  and  one  was  acquired  in  satisfaction 
of  a  mortgage  that  was  assigned  to  the  Coop- 
er Hospital  in  1889. 

The  case,  in  short,  does  not  show  tliat  the 
consideration  contemplated  by  the  Legisla- 
ture in  1875  has  passed  to  the  corporation  for 
the  purposes  of  its  creation.  So  far  as  any 
endowment  of  the  hospital  according  to  the 
scheme  of  the  charter  is  shown,  it  took  place 
not  earlier  than  the  year  1888.  Meanwhile 
the  people  of  the  state,  in  the  month  of  Sep- 
tember, 1875,  adopted  certain  amendments  of 
the  fundamental  law,  among  which  are  the 
following:  "No  donation  of  land  or  appro- 
priation of  money  shall  be  made  by  the  state 
or  any  municipal  corporation  to  or  for  the  use 
of  any  society,  association  or  corporation 
whatever."  "The  Legislature  shall  not  pass 
private,  local  or  special  laws  •  •  •  grant- 
ing to  any  corporation,  association  or  Indi- 
vidual any  exclusive  privilege,  immunity  or 
franchise  whatever."  "The  Legislature  shall 
pass  no  special  act  conferring  corporate  pow- 
ers, but  they  shall  pass  general  laws  under 
which  corporations  may  be  organized  and 
corporate  powers  of  every  nature  obtained, 
subject  nevertheless  to  repeal  or  alteration  at 
the  wiU  of  the  Legislature."  "Property  shall 
be  assessed  for  taxes  under  general  laws,  and 
by  uniform  rules,  according  to  Its  true  value." 

The  general  purpose  of  these  amendments 
is  sufDciently  clear.  The.  one  last  mentioned, 
whether  considered  alone  or  together  with 
the  context,  has  the  effect  of  abrogating  any 
special  law  for  the  assessment  of  taxes,  and 
any  special  immunity  from  taxation  thereto- 
fore granted,  and  not  already  accepted  In 
such  manner  as  to  constitute  a  contract  In 
Sisters  of  St  Elizabeth  vs.  Chatham,  61  N.  3. 
Law,  89.  16  Atl.  225,  at  page  91,  Bl  N.  3. 
Law,  and  page  226,  16  Atl.,  Mr.  Justice  Dixon, 
speaking  for  the  Supreme  Court,  said: 
"That  amendment  was  self-executing.  Pro- 
prlo  vigore  it  annulled  all  laws  which  would 
interfere  with  its  operation.  There  being  In 
existence,  at  the  time  of  its  adoption,  general 
laws  under  which  property  might  be  assessed 
for  taxes,  it  commanded  that  assessments 
should  be  made  under  those  laws  and  such 
other  general  laws  as  the  Legislature  might 
enact  and  abrogated  ail  special  or  local  laws 
which  provided  for  any  different  assessmenta. 
It  is  addressed  not  merely  nor  primarily  to 
the  legislature,  but  directly  to  the  assessing 
officers,  and  requires  them  to  be  guided  by 
general  laws,  and  by  those  only,  in  selecting 
the  subjects  of  taxation,  and  In  apportioning 
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tbe  taxes  thereon,  and  to  disregard  all  stat- 
utes, ordinances,  or  other  regulations  which 
wonld  thwart  the  operation  ot  such  laws." 
Tbe  Tiew  thus  expressed  was  approved  by' 
this  court  In  Slaters  of  Charity  v.  Township 
or  Chatham,  62  N.  J.  Law,  373,  20  AtL  292, 
9  L.  R.  A.  198,  although  the  decision  of  the 
Supreme  Court  was  reversed  on  another 
ground.  In  a  somewhat  earlier  case  (State, 
North  Ward  National  Bank,  v.  City  of  New- 
ark, 39  N.  J.  Law,  380,  40  N.  J.  Law,  558), 
Mr.  Justice  Depne  (afterwards  Chief  Justice), 
in  delivering  the  opinion  of  the  Supreme 
Court,  elaborately  expounded  the  reasoning 
that  leads  to  this  view,  and  the  result  was 
accepted  by  this  court  Therefore  tbe  char^ 
ter  of  the  Cooper  Hospital  was  annulled,  so 
far  as  the  tax  exemption  clause  is  concerned, 
before  the  hospital  was  endowed  in  the  man- 
ner contemplated  by  the  Legislature  when 
the  charter  was  enacted.  Any  subsequent 
endowment  was  subject  to  that  pro  tanto  re- 
pealer, and  could  not  have  the  effect  of  creat- 
ing a  contract  for  tax  exemption.  This  view 
Is  fully  sustained  by  the  decisions  of  the 
Supreme  Court  of  the  United  States: 

In  Aspinwall  v.  Commissioners  of  tbe 
County  of  Daviess  (1859)  22  How.  364,  16  L. 
Ed.  296,  it  appeared  that  by  the  charter  of 
a  railroad  company  passed  by  the  Legislature 
of  Indiana  in  1848  (Laws  1848,  p.  619,  c.  479), 
and  a  supplement  in  1849  (Laws  1849,  p.  428, 
c.  281),  the  county  commissioners' of  a  coun- 
ty through  which  the  road  passed  were  au- 
thorized to  subscribe  for  stock  in  the  rail- 
road company,  and  issue  bonds  to  pay  for 
tbe  same,  provided  a  majority  of  the  quali- 
fied voters  of  the  county  should  so  vote.  A 
majority  of  the  voters  of  Daviess  county  duly 
voted  that  a  subscription  should  be  made; 
but,  before  the  subscription  was  made,  the 
state  adopted  a  new  constitution,  one  of  the 
articles  of  which  prohibited  such  subscrip- 
tions, unless  paid  for  in  cash,  and  also  pro- 
hibited a  county  from  loaning  'its  credit  or 
borrowing  money  for  the  purpose.  After 
this  constitution  went  into  effect,  the  county 
commissioners,  pursuant  to  the  vote  previ- 
ously taken,  subscribed  for  stock  in  the  rail- 
road company,  and  Issued  their  bonds  for  the 
amount.  It  was  held  that  a  mere  vote  to 
subscribe  did  not  of  itself  form  an  Irrepeal- 
able  contract;  that,  until  the  subscription 
was  actually  made,  the  contract  was  unexe- 
cuted, and  obligatory  upon  neither  party; 
and  that  the  bonds,  having  been  Issued  in 
violation  of  the  constitution  of  the  state,  were 
void.  In  Wadsworth  v.  Supervisors  (1880) 
102  U.  S.  534,  26  L.  Ed.  221,  a  substantially 
similar  question  was  presented,  and  a  like 
result  was  reached. 

In  Town  of  Concord  v.  Portsmouth  Sav- 
bigs  Bank  (1875)  92  U.  S.  625,  23  L.  Ed.  628, 
it  appeared  that  a  statute  of  the  state  of 
IlUnolfi  in  force  March  7,  1867  a  Laws  1867, 
p.  842).  authorized  certain  towns,  of  which 
the  town  of  Concord  was  one,  to  appropriate 
money  to  aid  In  the  construction  of  a  certain 


raihroad,  to  be  paid  to  the  company  as  soon 
as  its  tracks  should  have  been  located  and 
constructed  through  the  town.  The  people 
of  Concord,  pursuant  to  the  terms  of  the  act, 
voted  in  1869  to  make  an  appropriation,  pro- 
vided tbe  company  would  run  its  road 
through  the  town.  On  June  20,  1870,  the 
company  gave  notice  of  its  acceptance  of  the 
donation,  and  on  October  9,  1871,  the  town 
bonds  were  issued.  Meantime,  on  July  2, 
1870,  the  Constitution  of  the  state  came  into 
operation,  which  forbade  any  city,  town,  or 
townsblp  to  make  donations  or  loan  its  credit 
to  a  railroad  company.  Held,  that  the  Con- 
stitution rendered  the  act  of  1867  thereafter 
ineffective;  that  the  town  ^as  not  empowered 
to  make  the  donation  until  the  road  was 
located  and  constructed  through  the  town; 
that  the  notice  by  the  company  that  it  would 
accept  the  donation  did  not  amount  to  an 
undertaking  that  it  would  build  the  road 
through  the  town;  that  the  authority  of  the 
town  to  make  the  donation  had  been  revoked 
before  the  donation  was  complete,  and  there- 
fore there  was  no  contract,  and  the  town 
bonds  were  void.  To  the  same  effect  is  Nor- 
ton V.  Brownville  (1889)  129  U.  S.  479,  9  Sup. 
Ct  881,  32  L.  Ed.  774. 

In  Pearsall  v.  Great  Northern  Railway 
Company  (1895)  161  U.  S.  646,  16  Sup.  Ct 
705,  40  L.  Ed.  838,  it  appeared  that  in  1856 
(Laws  1856,  p.  294,  c.  160)  a  railroad  com- 
pany was  incorporated  by  the  Legislature  of 
the  territory  of  Minnesota,  with  authority  to 
construct  a  railroad,  and  to  connect  its  road 
by  branches  with  any  other  road  in  the  ter- 
ritory, or  to  become  part  owner  or  lessee  of 
any  railroad  in  the  territory.  By  a  subse- 
quent act  passed  in  1865  (Sp.  Laws  1865,  p. 
27,  c.  4),  it  was  authorized  to  connect  with, 
or  adopt  as  its  own,  any  other  railroad  run- 
ning in  the  same  general  direction,  and  to 
consolidate  the  whole  or  any  portion  of  its 
capital  stock  with  the  capital  stock  of  any 
road  having  the  same  general  direction,  or  to 
consolidate  any  portion  of  Its  road  and  prop- 
erty with  the  franchise  of  any  other  railroad 
company.  In  1874  (Laws  1874,  p.  154,  c.  29) 
tbe  Legislature  of  Minnesota  enacted  that  no 
railroad  corporation  should  consolidate  its 
stock,  property,  or  franchises  with,  or  lease 
or  purchase  the  works  or  franchises  of,  or  in 
any  way  control,  any  other  railroad  corpora- 
tion owning  or  having  under  its  control  a 
parallel  or  competing  line,  and  In  1881  enact- 
ed that  no  railroad  corporation  should  con- 
solidate with,  lease,  or  purchase,  or  In  any 
way  become  owner  of  or  control,  any  other 
railroad  corporation  owning  or  controlling  a 
parallel  or  competing  line.  Prior  to  the  en- 
actment of  1874  the  railroad  company  in 
question  had  accepted  the  rights,  privileges, 
and  franchises  conferred  by  its  charter  and 
supplement  and  had  constructed  and  put  in 
operation  its  railroad,  but  had  not  executed 
the  power  conferred  by  its  charter  to  con- 
solidate with  other  roads.  It  was  held  that 
this  power,  so  long  as  It  remained  unexecnt- 
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ed,  was  within  the  control  of  the  Legislature, 
and  might  be  treated  as  a  license  and  re- 
voked, and  that  such  reTOcatlon  did  not 
amount  to  the  yiolatlon  of  a  contract.  There- 
fore the  railroad  company  was  held  subject 
to  the  provisions  of  the  acta  of  1874  and  1881. 
The  reasoning  of  the  court  was  summed  up 
at  the  conclusion  of  the  opinion  In  the  follow- 
ing words:  "We  hold  that  where,  by  a  rail- 
way charter,  a  general  power  Is  given  to  con- 
solidate with,  purchase,  lease,  or  acquire  the 
stock  of  other  roads,  which  has  remained  un- 
executed, it  is  within  the  competency  of  the 
Legislature  to  declare  by  subsequent  acts 
that  this  power  shall  not  extend  to  the  pur- 
chase, lease,  or  consolidation  with  parallel 
or  competing  lines." 

In  Bank  of  Ciommerce  t.  Tennessee  (1895) 
103  TJ.  S.  416,  16  Sup.  Ct  1113;  41  L.  Ed. 
211,  the  bank  was  chartered  in  1856  by  the 
state  of  I'ennessee,  and  by  its  charter  was 
required  to  pay  to  the  state  a  fixed  annual 
tax  upon  each  share  of  the  capital  stock, 
"which  shall  be  In  lieu  of  all  other  taxes." 
The  charter  did  not  limit  the  maximum 
amount  of  the  capital  stock.  In  1870,  while 
the  capital  stood  at  $200,000,  the  state  adopt- 
ed a  new  constitution,  which  provided  for 
the  taxation  of  all  property— a  provision  that 
the  court  held  would  include  the  shares  is- 
sued since  1870,  if  not  protected  by  the 
exemption  clause  in  the  charter.  It  was 
held  that  the  clause  In  the  charter  providing 
for  taxation  amounted  to  a  contract  that 
the  shares  of  stock  in  the  bands  of  the 
shareholders  should  be  exempt  from  further 
taxation  than  that  which  was  provided  In 
the  charter,  but  that  this  contract  obliga- 
tion did  not  attach  to  the  stock  Issued  after 
the  adoption  of  the  constitution  of  1870, 
and  that  the  new  stock  was  taxable,  not- 
withstanding the  charter.  As  Mr.  Justice 
Peckham  put  it  in  his  opinion  (page  424, 
163  U.  a,  and  page  1116,  16  Sup.  Ct.,  41 
L.  Ed.  211):  "The  Constitution  Impaired  no 
obligation  of  an  existing  contract.  It  pre- 
vented the  subsequent  making  of  one." 

In  Galveston,  etc.,  Ry.  Co.  v.  Texas  (1897) 
170  TJ.  S.  226,  18  Sup.  Ct  603,  42  L.  Ed. 
lOlV,  it  was  held  (following  Pearsall  v. 
Great  Northern  Ry.  Co.,  and  Bank  of  Com- 
merce V.  Tennessee)  that  a  clause  in  a  rail- 
way charter  granting  power  to  consolidate 
with  or  become  the  owner  of  other  railroads 
is  not  a  vested  right  that  cannot  be  ren- 
dered inoperative  by  subsequent  legislation 
passed  before  the  company  avails  Itself  of 
the  power  thus  granted. 

We  hold,  therefore,  that  the  case  shows 
no  contract  between  the  state  and  the  Cooper 
Hospital,  providing  for  the  e.^emptlon  of 
the  property  and  effects  of  that  corporation 
from  the  imposition  of  taxes.  Had  the  mak- 
ing of  such  a  contract  been  shown,  the 
question  would  still  remain  whether  the  ex- 
emption must  not  \ye  limited  to  such  prop- 
erty and  effects  as  were  acquired  previous 


to  the  adoption  of  the  constitutional  amend- 
ments. 

It  remains  to  consider  the  claim  of  the 
hospital  to  exemption  from  taxes  under  tbc 
supplement,  passed  May  16,  1894,  to  the  gen- 
eral tax  act  of  1866  (Gen.  St  p.  3320).  Tbe 
Supreme  Court  did  not  find  that  in  fact  the 
parcels  of  real  estate  here  In  question,  or 
any  of  them,  ate  used  exclusively  for  chari- 
table purposes.  The  opinion  below  states 
that  they  are  "held  exclusively  for  the  ob- 
ject for  which  the  hospital  was  Incorporat- 
ed." This  means  only  (what  Indeed,  la  en- 
tirely clear  from  the  evidence)  that  the  real 
estate  in  question  constitutes  a  part  of  the 
endowment  of  the  Cooper  Hospital,  whose 
rents,  Issues,  and  profits  are  devoted  to  the 
support  of  the  hospital  itself.  The  buildings 
In  which  the  work  of  the  institution  is  con- 
ducted, and  the  lands  upon  which  the  same 
are  erected,  sufilclent  for  the  fair  enjoyment 
of  the  hospital,  are  separate  and  diistlnct 
are  situate  at  a  considerable  distance  from 
the  properties  now  In  question,  and  admit- 
tedly have  not  been  taxed.  The  supplement 
of  1894  amends  section  5  of  the  act  of  1866. 
The  amendment  consisted  in  the  insertion  of 
the  words  Indicated  in  italics  below,  and  the 
accidental  omission  of  the  words  "the  chil- 
dren of,"  where  Indicated  in  parentheses 
near  the  end  of  the  section.  As  thus  amend- 
ed, the  exempting  clause  in  question  reads 
as  follows:  '  "That  the  following  persons  and 
property  shall  be  exempt  ■  from  taxation, 
namely:  •  •  •  (2)  All  colleges,  acade- 
mies, or  seminaries  of  learning,  public  li- 
braries, school-houses,  buildings  erected  and 
used  for  religious  worship,  buildingt  used  as 
asylums  or  selwols  for  the  care,  nurture, 
maintenance  and  education  of  feeble  minded 
or  idiotic  persons  and  children,  provided 
such  institutions  are  duly  incorporated  under 
the  laxBS  of  this  state,  and  the  land  whereon 
the  same  are.  situate,  necessary  to  the  fair 
use  and  enjoyment  thereof,  not  exceeding 
five  acres  for  each  one,  the  furniture  thereof 
and  the  personal  property  used  therein,  the 
endowment  or  fund  of  any  religious  society, 
college,  academy,  seminary  of  learning,  pub- 
lic library  or  institution  for  feeble  minded 
persons  as  aforesaid:  provided,  that  no 
building  so  used  which  may  be  rented  for 
such  purposes  and  rent  received  by  the  own- 
er therefor  shall  be  exempted;  the  stock 
of  any  corporation  of  this  state,  which  by 
charter  or  other  contract  with  this  state  is 
expressly  exempted  from  taxation,  the  stock 
of  any  corporation  of  this  state,  the  cap- 
ital whereof  is  by  this  act  made  taxable 
to  and  against  said  corporation,  pews  in 
churches,  graveyards  not  exceeding  ten  acres 
of  ground,  cemeteries  and  all  buildings  erect- 
ed thereon,  and  all  buildings  used  exclusive- 
ly for  charitable  purposes,  with  the  land 
whereon  the  same  are  erected,  and  which 
may  be  necessary  for  the  fair  enjoyment 
thereof,  and  the  furniture  and  personal  prop- 
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erty  used  therein,  the  funds  of  all  chari- 
table InstltutionB  and  associations  collected 
and  held  exclusively  for  the  sick  or  disabled 
members  thereof,  or  for  the  widows  of  de- 
ceased members  or  for  the  education,  sup- 
port and  maintenance  of  (the  children  of) 
deceased  members."  It  will  be  seen  at  once 
tliat  this  enactment  draws  a  clear  distinction 
between  bnlldings  used  for  religious  worship, 
etc.,  for  asylums,  and  for  exclusively  chari- 
table purposes,  on  the  one  hand,  and  the 
endowment  funds  of  certain  Institutions,  on 
the  other.  The  endowments  are  exempted 
only  when  they  pertain  to  a  religious  society, 
college,  academy,  seminary  of  learning,  pub- 
lic library,  or  incorporated  institution  for 
feeble-minded  persons.  The  exemption  of 
buildings,  with  the  land  whereon  they  are 
erected,  is  confined  to  such  as  are  used  di- 
rectly in  the  work  of  the  several  Institutions 
in  question.  That  the  exemption  depends 
upon  such  actual  user  is  apparent  from  the 
proviso  that  excepts  from  the  exemption  de- 
clared in  the  first  part  of  the  section  any 
building  so  used  which  may  be  rented  for 
such  purposes,  and  rent  received  by  the 
owner  therefor;  the  reference  being  to  a 
building  actually  used  for  the  purpose  of 
religious  worship,  or  the  lilce,  but  owned  by 
a  lessor  who  is  not 'engaged  in  the  work. 
That  the  endowments  of  such  an  institution 
as  the  one  now  under  consideration  are  not 
exempted  Is  further  Apparent  from  the  ex- 
press exemption,  in  the  latter  part  of  the 
section,  of  "the  funds  of  all  charitable  in- 
stitutions and  associations  collected  and  held 
exclusively  for  the  sick  or  disabled  members 
thereof,"  etc. 

Under  the  act  as  it  stood  prior  to  the  amend- 
ment of  18&1,  this  court  held  that  an  endow- 
ment of  a  religious  society,  college,  academy, 
seminary  of  learning,  or  public  library,  that 
consisted  of  land,  was  not  exempt  from  tax- 
ation. State,  Nevin,  Pros.,  v.  KroUman,  Coll., 
38  N.  J.  Law,  574.  The  decision  in  Sisters 
of  Charity  v.  Township  of  Chatham,  52  N. 
J.  Law,  373,  20  Atl.  292,  9  L.  R.  A.  198,  did 
not  proceed  at  all  upon  the  theory  that  real 
estate  held  as  a  part  of  the  endowment  of 
a  charitable  institution  was  exempt  from 
taxation  under  the  act  of  1866.  The  property 
there  in  question  was  the  couTeut  building 
of  the  Sisters  of  Charity,  and  was  actually 
used  for  charitable  purposes.  The  exemp- 
tion of  the  residue  of  the  property,  which 
was  a  part  of  the  same  tract  upon  which 
the  building  was  situate,  proceeded  upon  a 
finding,  as  a  matter  of  fact,  that  the  land 
was  no  more  than  was  necessary  for  the 
fair  enjoyment  of  the  building.  The  proper- 
ty was  farmed,  and  its  produce  applied  to 
the  support  of  the  Inmates  of  the  building. 

The  decision  of  the  Supreme  Court  in 
Cooper  Hospital  v.  Burdsall,  63  N.  J.  Law, 
85,  42  Atl.  853,  which  was  followed  as  a 
binding  authority  by  the  same  court  in  the 
present  case,  was  based,  we  think,  upon 
a  misapprehension  of  the  efTect  of  the  deci- 


sion In  Slaters  of  Charity  v.  Chatham.  In 
the  Burdsall  Case  it  seems  to  have  been 
thought  that,  because  the  Cooper  Hospital 
is  engaged  In  a  charitable  work,  therefore 
all  its  real  estate  whose  revenues  are  de- 
voted to  advance  the  work  must  be  ex- 
empted from  taxation.  The  statute  Is  by  no 
means  so  broad.  It  confines  the  exemptlbb 
to  the  building  in  which  the  work  is  actually 
conducted,  and  the  land  upon  which  the 
building  stands,  so  far  as  necessary  for  the 
fair  enjoyment  of  the  building.  Repeated 
adjudications  tn  the  Supreme  Court  and  a 
recent  decision  in  this  court  have  established 
the  principle  that  mere  ownership  of  land 
by  a  charitable  institution  does  not  exempt 
the  land,  and  that  its  exemption  depends 
upon  its  actual  devotion  to  the  work  of  char- 
ity. Trustees  v.  Fateraon,  61  N.  J.  Law, 
420,  39  Atl.  655;  Lltz  v.  Johnson,  65  N.  J. 
Law,  169,  46  Atl.  776;  Congregation  v. 
Brakeley,  67  N.  J.  Law,  176,  50  Atl.  589; 
Presbyterian  Church  v.  Fisher  (Sup.)  62  Atl. 
228;  Children's  Seashore  House  v.  Atiantic 
City  (N.  J.  Err.  &  App.)  53  Atl.  399. 

It  results  tliat  the  several  parcels  of  real 
estate  in  question  are  not  exempted  by  the 
general  tax  act  of  1894.  The  several  Judg- 
ments of  the  Supreme  Court  will  be  reversed. 


GUY  B.  WAITE  CO.  v.  OTTO  et  aL 

(Court  of  Chancery  of  New  Jersey.     Feb.  18, 
1903.) 

FBAUDULBNT    CONVBTANCB-SOIT    TO     SBT 
ASIDE— NECESSITY  OF  LIEN— FOR- 
EIGN  JUDQMENT. 
1.  A  creditor  of  a  living  debtor,  to  maintain 
a   snit  to  set   aside   a   fraudulent  conveyance, 
must  have  a  lien,  which  is  not  created   by  a 
foreign  judgment. 

Suit  by  the  Guy  B.  Walte  Company 
against  Peter  Otto  and  another.  Defend- 
ants demur  to  the  bill.    Demurrer  sustained. 

Mr.  Mintum,  for  complainant  George  J. 
Jaeger,  for  defendants. 

EMERY,  V.  C.  Complainant  recovered  a 
Judgment  in  New  York  against  Peter  Otto, 
one  of  the  defendants,  and  files  this  bill  to 
have  conveyances  made  to  the  defendant 
Gertrude  Otto  (the  daughter  of  Peter  Otto) 
of  lands  in  this  state  set  aside  as  fraudulent 
against  it,  and  to  have  its  debt,  established 
by  the  New  York  Judgment,  declared  to  be 
a  Hen  upon  the  lands  and  satisfied  by  their 
sale.  No  Judgment  has  been  recovered  in 
this  state  upon  the  New  York  Judgment,  and 
the  bill  is  demurred  to  for  that  reason.  It 
has  always  been  the  law  of  this  state  that 
the  creditor  of  a  living  debtor,  who  seeks 
to  set  aside  alleged  fraudulent  conveyances  of 
land  by  his  debtor,  and  to  charge  lands  as 
held  in  trust  for  the  debtor  with  the  pay- 
ment of  his  debt,  must  have  a  lien  on  the 


f  1.  Bee    Fraudulent    Conveyancei,    vol.    M.    Cent. 
Dig.  ti  700,  7U6. 
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lacdB  for  the  debt  by  Judgment,  attachment, 
or  other  lien.  Davis  v.  Dean,  26  N.  J.  Eq. 
4S6  (Runyon,  Ch.,  1876),  also  settles  that  a 
foreign  Judgment  does  not  create  such  a  lien. 
Mechanics',  etc.,  Tranap.  Co.  t.  Borland  (N. 
J.  Ch.)  SI  Atl.  272  (Pitney,  V.  0.,  1895),  ia 
relied  on  as  changing  the  rule  as  to  the  ef- 
fect of  foreign  Judgments  declared  in  Davis 
v.  Dean,  and  as  further  deciding  that,  where 
a  bin  alleges  that  Judgment  recovered  upon 
the  debt  was  recovered  In  the  court  of  a  for- 
eign state,  and  that  the  debt  Is  due,  and  that 
there  Is  no  other  estate  or  property  on  which 
to  levy,  and  these  allegations  are  admitted 
by  a  general  demurrer,  complainant  has  a 
right  to  relief,  and  the  demurrer  should  be 
overruled.  Vice  Chancellor  Pltney's  decision, 
however,  did  not  affect,  and  was  not  intend- 
ed to  affect,  the  decision  in  Davis  ▼.  Dean, 
for  in  the  Borland  Case  the  bill  was  filed 
against  the  estate  of  a  deceased  debtor,  who 
had  died  Insolvent  Haston  v.  Castner,  31  N. 
J.  £q.  697  (Err.  &  App.  1879),  had  decided 
that  by  force  of  our  statutes  debts  due  tjom 
deceased  debtors  to  creditors  at  large  were 
liens  on  the  lands  of  which  he  died  seised, 
and  that  a  creditor  at  large,  whose  claim  had 
been  admitted  by  the  executor,  had  a  stand- 
ing to  file  a  creditors'  bill  to  set  aside  a  con- 
veyance made  by  the  deceased  to  defraud  his 
creditors.  Borland,  the  debtor,  being  dead. 
Vice  Chancellor  Pitney,  In  his  decision,  ex- 
pressly follows  Haston  v.  Castner  In  relation 
to  the  Uen  of  a  creditor  at  large  against  the 
estate  of  deceased  debtors,  and  made  the  fur- 
ther decision  that  the  recovery  of  a  Judgment 
upon  the  debt  In  the  foreign  state,  as  it  was 
conclusive  upon  the  question  of  debt,  was  a 
sufficient  establishment  of  It  for  the  purpose 
of  filing  a  creditors'  bill.  •  The  decision,  there- 
fore, does  not  apply  to  the  present  case, 
where  the  debtor  is  living,  and  is  a  party  to 
the  suit.  This  case  is  governed  by  Davis  v. 
Dean. 

The    demurrer,    therefore,    must   be    sus- 
tained. 


ALLER  V.  CROUTER  et  al. 

(Court  of  Chancery  of  New  Jersey.     March  7, 
1903.) 

DBBD—RBPORMATION— MISTAKE— TRD8T— 
PAROL  PROOF— CONSIDERATION- 
EXPRESS   TRUST. 

1.  Reformation  of  a  conveyance  of  lands  will 
not  be  decreed  except  on  clear  proof  that  by 
mutual  mistake  of  the  parties  thereto  it  ex- 
presses something  which  they  did  not  intend,  or 
omits  to  express  something  which  they  did  in- 
tend. 

2.  A  trust  in  lands  will  not  result  In  favor  of 
the  frrantor  in  a  conveyance  thereof,  upon  a 
valuable  consideration  therein  expressed,  upon 
parol  proof  that  no  part  of  the  consideration 
was  paid,  and  that  the  conveyance  was  wholly 
voluntary,  because  such  proof  is  in  contraven- 
tion of  the  statute  of  frauds,  and  forbidden  by 
the  canon  of  evidence,  which  prohibits  the  ad- 
mission of  oral  testimony  to  vary  the  effect  of 
a  written  instrument. 


3.  Lands  were  conveyed  by  A.  to  B.  for  an 
expressed  valuable  consideration.  Thereafter 
B.  made  and  signed  a  lease  thereof  to  a  third 
person,  in  which  it  was  expressed  that  he  de- 
mised the  same  as  "trustee  for  A.,"  and  B. 
also  opened  an  account  in  his  book  of  accounts, 
headed,  in  his  own  handwriting,  "A.,  account 
with  B.,  trustee,"  in  which  account  B.  char- 
ged himself  with  rents  received  from  the  ten- 
ant in  said  lease,  and  claimed  credits  for  pay- 
ments made  for  the  benefit  and  use  of  A. 
Beld,  that  an  express  trust  was  thereby  "mani- 
fested and  proved,"  within  the  requirement  of 
the  statute  of  frauds. 

(Syllabus  by  the  Court) 

BUI  by  Mary  Elizabeth  AUer  against  Cor- 
nelius P.  Crouter  and  others  to  reform  a 
deed.    Decree  for  complainant. 

Cornelius  Doremtu,  for  complainant  Da- 
vid Ackerman,  for  some  of  defendants. 


MA6IE,  Cb.     The  labor  involved  in  the 

examination  of  this  cause  has  been  largely 
Increased  by  the  manner  in  which  it  has  been 
presented.  No  attention  seems  to  have  been 
paid  to  the  rules  of  pleading  or  practice  in 
the  courts  of  equity,  and  I  have  had  extreme 
difficulty  in  attempting  to  discover  wbetber 
the  case  presented  admits  of  determination 
by  decree. 

The  bill  In  this  cause  was  filed  by  Mary 
Elizabeth  Aller,  admitted  to  be  a  person  of 
unsound  mind,  by  a  next  friend.  It  states 
that  she  and  her  husband,  Daniel  J.  Aller,  on 
October  20,  1876,  by  deed,  with  full  cove- 
nants of  warranty  and  seisin,  conveyed  to 
one  Peter  Ackerman,  for  the  expressed  con- 
sideration of  $7,500,  certain  lands  in  the  coun- 
ty of  Bergen.  It  avers  that  Immediately 
upon  the  execution  and  delivery  of  the  deed, 
Peter  Ackerman,  the  grantee,  went  Into  pos- 
session of  said  lands,  and  received  the  rents, 
and  continued  In  possession  until  his  death, 
on  August  17,  1901.  It  proceeds  to  state  that 
the  deed  was  made  upon  the  express  agree- 
ment, between  the  grantors  and  grantee,  that 
Ackerman  should  hold  the  same  as  trustee 
for  Mary  Elizabeth  Aller,  upon  a  trust  thus 
expressed,  viz.:  "Upon  the  express  trust  ant' 
agreement  that  said  Peter  Ackerman  should 
rent  said  premises  and  i>ay  the  net  income 
derived  therefrom,  after  payment  of  all  char- 
ges connected  with  the  management  of  said 
property,  to  said  Mary  Elizabeth  Aller,  or  use 
the  same  for  ber  maintenance  and  support; 
and  that,  If  said  Peter  Ackerman  should  sell 
said  premises,  that  the  proceeds  of  such  sale, 
and  all  income  derived  therefrom,  after  pay- 
ment of  all  expenses  and  charges  touching 
the  same,  should  be  used  for  the  support  and 
maintenance  of  said  Mary  Elizabeth  Aller; 
and  that,  ujion  the  death  of  the  said  Mary 
Elizabeth  Aller,  any  balance  remaining  in 
the  hands  of  said  Peter  Ackerman  should  be 
paid  to  her  lawful  heirs."  It  is  further  stat- 
ed therein  that  Peter  Ackerman,  together 
with  bis  wife,  on  November  29,  1876,  had 
conveyed  a  portion  of  the  said  lands  to  oue 
Mason,  at  the  request  of  the  compUiinant, 
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and  bad  afterwards  died,  on  Augnst  17,  1801, 
leaving  a  last  will  and  testament,  by  the  re- 
siduary dause  of  wtaicb  he  devised  all  the 
rest,  reaidne,  and  remainder  of  his  estate, 
to  or  for  certain  persons  therein  named,  all 
of  whom  were  made  parties  to  the  bill.  Tbe 
bill  expressly  avers  that  it  was  the  Intention 
and  agreement  of  the  parties  thereto,  at  the 
time  of  tbe  execution  and  delivery  of  the 
deed,  tbat  tbe  same  should  be  considered  and 
treated  as  a  trust  deed,  and  that  through 
"inadvertence,  ignorance,  and  mlstalce,  said 
deed  was  drawn  as  a  warranty,  and  not  as 
a  trust  deed."  The  prayer  of  the  bill  is  for 
an  answer  without  oath;  for  an  account  of 
tbe  rents  and  profits;  and  for  a  reformation 
of  the  deed  by  the  Insertioa  of  the  words 
"trustee  for  Mary  Elizabeth  Aller"  after  tbe 
words  "Peter  Ackennau"  wherever  they  oc- 
cur In  tbe  deted,  and  by  tbe  substitution  of 
apt  words  In  the  habendum  clause,  and  other 
clauses,  to  show  that  the  deed  Is  a  trust  deed, 
and  Intended  to  convey  an  estate  in  trust  for 
tbe  complainant  The  prayer  also  contains 
tbe  extraordinary  request  that  the  warranty 
clause  in  the  deed  should  be  eliminated,  to- 
getber  with  all  other  words  purporting  to 
convey  an  estate  in  fee  simple  to  said  Aclier- 
man. 

To  this  bill,  tbe  next  friend  of  the  unfor^ 
nnate  complainant  made  parties  Cornelius 
P.  Crouter  and  Peter  O.  Zabrlskie,  who  are 
tbe  executors  of  the  will  of  Peter  Ackennan, 
James  Turner  Ackennan,  David  D.  Acker- 
man,  Mabel  Harper,  Anna  M.  Ackennan,  and 
Edwin  Ackerman,  devisees  under  the  resid- 
uary clause  of  said  will,  and  John  Pake, 
brother  of  the  complainant,  John  H.  Pake> 
his  son,  and  Louisa  Duryea,  a  niece  of  com- 
plainant, the  three  last  named  being  made 
parties  apparently  on  the  theory  tbat  they 
are  heirs  presumptive  or  apparent.  James 
T.  Ackerman  and  Edwin  Ackerman,  and 
Crouter  and  Zabriskle,  executors,  each  filed 
an  answer  expressing  Ignorance  of  the  char- 
ges made  in  the  bill,  and  leaving  the  com- 
plainant to  make  such  proof  of  her  allega- 
tions as  she  was  advised  to  do.  Louisa 
Duryea,  John  Pake,  and  John  H.  Pake  unite 
In  an  answer  admitting  the  charges  of  the 
blU,  and  praying  for  such  decree  as  may  be 
proper.  David  D.  Ackerman,  Anna  M.  Ack- 
erman, and  Mabel  Harper  unite  In  an  answer 
by  which  they  deny  the  trust  set  up  in  tbe 
bill,  and  deny  that  tbe  complainant  has  any 
title  to  the  lands  in  question,  or  that  the 
deed  was  Intended  to  be  a  deed  in  trust,  or 
tbat  It  was  made  under  any  mistake  with 
respect  to  the  form  of  tbe  deed  and  Its  mean- 
ing. 

To  this  answer,  which  denies  all  tbe  facts 
upon  wblcb  tbe  equity  of  the  bill  was  based, 
no  replica^on  was  filed  within  tbe  time  re- 
quired by  the  practice. 

On  April  22,  1902,  an  order  was  made, 
wltb  tbe  written  consent  of  the  solicitors  of 
all  tbe  parties.  It  recited  that  the  matters 
hi  controversy  were  proper  subjects  of  a  ref- 


erence to  a  special  master,  and  that  tbe  par- 
ties bad  agreed  that  the  Issues  in  the  cause 
should  be  heard  by  James  N.  Van  Valen,  a 
special  master.  It  directed  him  to  take  evi- 
dence In  respect  to  tbe  allegations  of  tbe  bill 
and  answers,  subject  to  objections,  and  to 
take  and  state  an  account  of  the  transactions 
between  the  complainant  and  Peter  Acker- 
man, and  to  report  tbe  same  wltb  tbe  evi- 
dence. 

The  special  master  to  whom  tbe  refer- 
ence was  thus  made  has  reported  to  this 
court  the  evidence  taken  before  him.  Upon 
his  report  being  filed,  the  cause  was  set 
down  for  bearing  under  a  written  stipulation 
of  all  the  solicitors,  and  was  submitted  on 
briefs.  When  attention  was  called  to  the 
fact  that  tbe  cause  was  not  at  issue,  a  r^U- 
catlon  was  filed  by  the  agreement  of  all  tbe 
solicitors  and  the  permission  of  the  coturt 
After  the  evidence  had  been  taken,  tbe  death 
of  Mary  Elizabeth  Alter,  the  complainant, 
was  suggested'  to  the  court.  The  affidavit  of 
ber  death  stated  that  her  sole  next  of  kin 
were  John  H.  Pake  and  Louisa  Duryea,  who 
were  parties  defendant  in  the  cause.  There- 
upon an  order  was  made  for  the  amendment 
of  tbe  bill  by  admitting  them  to  appear  as 
complainants  instead  of  defendants.  As  the 
contest  relates  to  real  property,  and  as  the 
evidence  discloses  that  they  are  tbe  sole  heirs 
at  law  of  the  deceased,  Mary  Elizabeth  Al- 
ler, this '  circumstance  baa  not  been  deemed 
to  prevent  consideration  of  tbe  cause.  As 
the  cause  has  been  thus  presented,  It  has 
been  deemed  best  to  consider  it  as  a  cause 
submitted  on  evidence  taken  before  an  ex- 
aminer, within  tbe  practice  of  the  court,  and 
It  has  been  thus  considered. 

The  apparent  object  of  tbe  bill  Is  to  re- 
form a  certain  deed,  and  the  main  prayer 
thereof  is  for  such  reformation.  But  the  evi- 
dence produced  on  the  part  of  the  complain- 
ant renders  it  perfectly  clear  that  such  re- 
lief cannot  be  granted,  and  should  not  have 
been  asked.  In  respect  to  such  relief,  it  has 
not  been  contended,  nor  is  It  open  to  doubt, 
that  parol  evidence  may  be  admitted  to  es- 
tablish a  case  for  the  reformation  of  such  a 
deed. 

Tbe  facts  disclosed  by  the  admissible  evi- 
dence are,  in  tbe  main,  these:  In  1876  tbe 
original  complainant,  Mary  Elizabeth  Alter, 
was  the  owner  in  fee  simple  of  «  tract  of 
land  In  Bergen  county,  containing  about  10 
acres,  which  was  Improved  by  buildings. 
She  was  in  possession  of  the  property.  She 
was  a  married  woman,  having  been  married 
to  Daniel  J.  Aller  some  years  before.  The 
marriage  had  proved  an  unhappy  one,  and 
after  a  few  months  they  had  separated,  and 
thereafter  lived  apart  Her  marriage  does 
not  seem  to  have  been  generally  known,  for 
she  resumed  her  maiden  name  of  Pake,  and 
was  spoken  of  and  to  as  "Miss  Pake."  In 
that  year  she  contracted  to  sell  a  portion  of 
the  property,  and  the  proposing  purchaser 
discovered  that  she  bad  been  married,  and 
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declined  to  take  the  deed  without  her  hus- 
band Joining  in  it  In  tliat  situation,  Mrs. 
Aller  es'ugbt  the  advice  of  Peter  Ackerman, 
a  person  long  resident  In  the  county,  whom 
she  had  known  for  many  years.  He  appears 
to  have  been  a  man  of  position  and  char- 
acter. After  a  conference  with  him,  it  was 
decided  by  them  that  a  deed  should  be  pre- 
pared, to  be  executed  by  her  and  her  hus- 
band, 'to  Ackerman,  conveying  to  the  latter 
the  whole  of  said  tract  of  land.  The  plain 
purpose  of  this  conveyance  was,  primarily, 
to  enable  Ackerman  to  make  a  deed  to  the 
Intending  purchaser  for  the  part  of  the  land 
of  Mrs.  Aller  which  he  had  agreed  to  buy, 
and,  secondarily,  to  enable  Ackerman  to  make 
other  conveyances  if  complainant  desired  to 
sell  other  portions,  or  the  whole,  of  said  land. 
The  deed  was  so  prepared,  and  Ackerman 
went  with  Mrs.  Aller  to  her  husband,  and 
they  procured  the  husband's  signature  there- 
to, upon  the  payment  to  blm  of  $100,  which 
was  either  furnished  by  her,  or  advanced  by 
Ackerman  and  afterwards  repaid  by  her. 
This  deed  appears  to  have  been  duly  exe- 
cuted by  Mrs.  Aller  and  her  husband,  and 
was  recorded.  Ackerman  thereafter  made 
conveyance  of  the  part  of  the  land  which 
Mrs.  Aller  had  agreed  to  sell.  The  evidence 
justifies  the  inference  that  the  consideration 
which  Ackerman  received  was  used  for  Mrs. 
Aller's  benefit 

The  proofs  above  stated  comprise  substan- 
tially all  the  evidence  having  any  bearing 
upon  the  relief  now  under  consideration,  viz., 
that  of  reformation  of  the  deed  in  question. 
It  seems  obvious  that  they  are  insufficient  to 
Justify  a  decree  for  such  relief.  Reformation 
of  such  a  deed  can  only  be  decreed  when  the 
proofs  convincingly  establish  that  by  a  mu- 
tual mistake  of  the  parties  thereto  the  deed 
as  executed  expresses  something  which  they 
did  not  Intend,  or  omits  to  express  something 
which  they  did  Intend.  The  claim  of  the  bUl 
is  that  there  was  omitted  from  the  deed  a 
clause  declaring  that  Ackerman,  the  grantee, 
held  the  lands  conveyed  in  trust  for  Mrs. 
Aller.  There  is  not  a  syllable  of  evidence 
that  the  parties  intended  that  such  a  clause 
should  have  been  inserted  In  the  deed.  On 
the  contrary,  the  Insertion  of  such  a  clause 
could  not  have  been  within  their  intention, 
for  It  would  have  defeated  their  purpose  in 
executing  the  deed.  For  any  Intending  pur- 
chaser would  have  declined  to  take  title  to 
any  part  of  the  land  from  Ackerman,  under 
a  deed  so  framed,  without  a  conveyance  from 
the  cestui  que  trust,  Mrs.  Aller,  which  would 
have  required  the  concurrence  of  her  hus- 
band. The  deed  was  undoubtedly  made  to 
avoid  the  necessity  of  seeking  the  concur- 
rence of  the  husband  to  such  conveyances, 
and  It  cannot  be  conceived  that  there  was  an 
Intent  to  make  It  Ineffective  to  serve  the  pur- 
pose for  which  It  was  designed.  It  may  be 
that  Mrs.  Aller  did  not  properly  appreciate 
the  extent  to  which  the  delivery  of  this  abso- 
lute conveyance  put  It  In  the  power  of  Acker- 


man to  deprive  her  of  the  land  thus  conveyed 
and  take  it  to  himself.  But  there  is  no  evi- 
dence that  Ackerman  took  advantage  of  Iier 
ignorance.  If  she  was  Ignorant  It  is  equally- 
credible  that  she  was  willing  to  confide  in 
the  honesty  of  her  friend,  and  the  proofs 
show  that  she  was  Justified  In  such  confi- 
dence, for  they  make  It  appear  that  neither 
by  word  nor  act  did  Ackerman  ever  make 
claim  to  the  land  conveyed,  or  deal  witb  it 
other  than  as  the  trustee  of  Mrs.  Aller. 

The  failure  of  proof  to  Justify  a  decree  of 
reformation  must  result  in  a  dismissal  of  the 
bill,  unless  there  is  relief  prayed  for  thereby 
which  is  within  its  scope  and  Justified  by  tbe 
evidence. 

The  bUI  contains  no  prayer  for  general  re- 
lief. Under  such  a  prayer,  no  question  could 
arise  but  that  an  appropriate  relief  could  be 
given  in  respect  to  matters  falling  within  the 
scope  of  the  bill. 

The  brief  filed  In  behalf  of  Mrs.  AHec  con- 
tends that  the  prayer  for  a  decree  that  the 
deed  "should  be  held,  construed,  and  regard- 
ed as  having  conveyed  the  said  premises  in 
trust,"  indicates  relief  that  can  be  afforded 
upon  the  evidence.  I  am  Inclined  to  the  vie-w 
that,  if  the  evidence  Justifies  such  rell^.  It 
ought  to  be  afforded,  and,  if  necessary,  by 
an  amendment  of  the  bill,  or  even  of  Its 
prayer.  I  will  therefore  consider  the  evi- 
dence to  determine  whether  the  facts  proven 
Justify  relief  of  that  nature. 

It  is  first  contended  that  the  circumstances 
proved  establish  a  case  of  trust  by  implica- 
tion or  construction  of  law,  which  Is  except- 
ed from  the  provisions  of  the  statute  of 
frauds,  and  is  provable  by  xmrol  evidence. 
In  addition  to  the  evidence  previously  re- 
counted, it  was  further  proved  that,  notwith- 
standing the  execution,  delivery,  and  record- 
ing of  the  deed  to  Ackerman,  Mrs.  Aller  re- 
mained in  possession  of  the  property.  She 
employed  It  in  the  business  of  taking  board- 
ers, from  whom  she  annually  received  an  in- 
come which  she  applied,  with  the  knowledge 
of  Ackerman,  in  repairing  the  property,  im- 
proving the  buildings  thereon,  and  keeping 
them  in  good  condition.  In  short,  she  acted, 
and  was  permitted  to  act  by  Ackerman,  pre- 
cisely as  If  she  were  the  owner  In  fee  simple. 
This  continued  for  some  11  or  12  years,  when 
she  lost  her  mind  and  became  demented,  in 
which  state  she  continued  to  the  day  of  her 
death,  more  than  13  years  afterward.  Dur- 
ing all  the  time  Mrs.  Aller  was  thus  Incapaci- 
tated, Ackerman  took  charge  of  the  lands 
and  buildings  In  question.  He  permitted  her 
at  times  to  reside  there  with  her  niece,  and 
at  other  times  he  leased  the  premises.  He 
received  the  rents.  He  paid  the  taxes,  or 
procured  them  to  be  paid  by  tenants  on  ac- 
count of  rents.  He  looked  after  and  paid 
for  repairs  upon  the  property.  He  obtained 
Insurance  In  his  own  name  upon  the  build- 
ings, and,  in  his  book  of  account  he  opened 
and  continued  to  keep  an  account  with  Mrs. 
Aller,  apparently  including  all  his  receipts 
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from  the  rent  of  the  property,  and  all  his  dlB- 
bursements  on  account  thereof,  and  on  her 
account.  These  disbursements  Include  Items 
paid  for  taxes,  Insurance,  and  repairs,  as  well 
as  items  paid  for  care  and  treatment  of  Mrs. 
AUer  In  asylums  and  sanitariums  and  else- 
where, where  she  was  kept  restrained  by  rea- 
son of  her  Infirmity.  In  short,  he  acted,  dur- 
ing the  whole  period  of  his  life  after  she  be- 
came Insane,  as  an  honorable  man  would  act 
with  respect  to  property,  the  title  to  which 
he  had  for  the  benefit  of  another  person. 
His  conduct  was  unchanged  to  the  day  of  his 
death. 

The  facts  above  stated  are  proved  by  wit- 
nesses present  at  the  negotiation  between  the 
parties,  by  witnesses  who  heard  admissions 
of  Ackerman,  by  the  handwriting  of  Acker- 
man  in  his  books  of  account,  and  uptMi  some 
of  the  receipts  for  disbursements  upon  the 
lands,  and  by  a  lease  of  the  premises,  here- 
after to  be  considered.  Upon  this  evidence, 
tiie  question  is  whether  a  resulting  trust  in 
the  lands  conveyed  to  Ackerman,  for  the 
benefit  of  Mrs.  Aller,  is  sufficiently  establish- 
ed to  Justify  a  decree  for  relief. 

Resnltlng  trusts  have  been  considered,  since 
the  decision  of  Lord  Hardwicke  in  Lloyd  t. 
Spillet.  2  Atk.  148)  to  fall  naturally  wlthhi 
one  of  three  classes,  and  the  distinction  has 
frequently  been  recognized  by  our  courts. 
One  class  of  such  trusts  arises  when  title  to 
lands  which  are  purchased,  in  whole  or  in 
part,  with  the  money  of  one,  is  taken  in  the 
name  of  another,  our  leading  case  In  respect 
to  that  class  being  Cutler  v.  Tuttle,  19  N. 
J.  E^.  549.  Another  class  of  such  trusts 
arises  when  a  trust  is  declared  in  respect 
to  a  portion  of  the  title  to  lands,  and  nothing 
Is  declared  in  respect  to  the  remainder  of 
the  title,  which  was  considered  in  Duvale 
V.  Duvale,  56  N.  J.  Eq.  375,  89  Atl.  687,  40 
Atl.  440.  The  remaining  class,  which  Is  now 
more  generally  classified  by  the  text-writers 
under  the  head  of  "constructive  trusts,"  Is 
that  where  title  to  lands  is  acquired  by  fraud 
or  mala  fide,  of  which  we  have  many  ex- 
amples In  cases  where  solicitors  or  agents 
have  purchased  for  their  principals  at  ju- 
dicial sales  and  taken  title  in  their  own 
names. 

The  case  with  which  we  are  dealing  evi- 
dently does  not  fall  within  the  second  of 
these  categories.  Nor  is  there  ground  to 
contend  that  it  is  a  case  of  constructive  trust, 
for  there  cannot  be  the  least  pretense  that 
Peter  Ackerman  acquired  the  title  to  the  land 
by  this  deed  by  any  species  of  fraud.  If, 
therefore,  a  trust  results  from  the  covenants, 
it  must  be  because  the  case  falls  within  the 
first  class  of  trusts  thus  distinguished.  But 
it  is  plain  that  it  does  not  bear  the  ordinary 
characteristics  of  that  class,  because  nothing 
is  clearer  from  the  evidence  than  that  no 
consideration  was  paid  for  the  deed.  So  far 
as  Mrs.  Aller,  the  real  owner,  was  concern- 
ed. It  was  wholly  without  consideration,  and 
voluntary.    Her  husband  had  no  estate  there- 


in, not  even  the  estate  by  the  curtesy  Initiate, 
and  the  small  sum  paid  him  would  not  sup- 
port a  trust  for  the  whole  property.  If  a 
trust  results  In  this  case,  It  must  arise  from 
the  fact  that  the  conveyance  to  Ackerman 
was  purely  voluntary,  and  conveyed  to  him 
an  apparently  absolute  title,  without  a  dollar 
having  been  paid  therefor.  Whether  a  trust 
results  under  such  circumstances,  was  a  mat- 
ter considered  by  this  court  in  Lovett  v.  Tay- 
lor, 64  N.  J.  Bq.  311,  34  Atl.  896.  The  well- 
.■easoned  and  satisfactory  opinion  of  Vice 
Chancellor  Pitney  in  that  case  renders  any 
discussion  of  the  matter  superfluous.  It  es- 
tablishes convincingly  that,  by  the  settled 
law  of  this  state  and  the  weight  of  authority 
in  this  country,  a  resulting  trust  cannot  be 
established  by  mere  proof  of  the  fact  that 
no  consideration  was  paid  for  a  conveyance 
operating  under  the  statute  of  uses.  In  my 
judgment,  he  properly  criticised  the  modern 
English  decisions  as  departures  from  correct 
principles.  In  this  state,  I  apprehend  there 
can  be  no  doubt  on  the  subject  since  the 
decisions  of  the  court  of  last  resort  estab- 
lishing that  a  grants  in  one  of  the  convey- 
ances now  used  to  pass  title  cannot  claim  a 
resulting  trust  in  himself  upon  proof  that- 
there  was  no  consideration  paid,  such  evi- 
dence being  deemed  to  be  in  contravention 
of  the  express  provisions  of  the  statute  of 
frauds,  and  contrary  to  the  canon  of  evidence 
which  forbids  the  admission  of  oral  testi- 
mony to  vary  the  effect  of  a  written  instru- 
ment. Whyte  V.  Arthur,  17  N.  J.  Eq.  521; 
Osborn  v.  Osborn.  29  N.  J.  Eq.  385.  It  re- 
sults that  there  is  no  proof  upon  which  a 
resulting  trust  can  be  established  by  decree. 

It  only  remains  to  consider  the  contention 
that,  upon  the  evidence,  an  express  trust  has 
been  established  and  may  be  decreed.  In 
dealing  with  this  contention,  it  Is  at  once 
obvious  that  I  must  dismiss  from  consider- 
ation very  much  of  the  evidence  taken  by 
the  master,  some  of  which  has  been  adverted 
to.  The  defendants  did  not  attempt  to  im- 
peach the  credibility  of  the  witnesses  who 
gave  the  evidence.  They  did  not  contradict 
the  evidence  given.  They  produced  no  wit- 
nesses who  testified  that  Peter  Ackerman, 
In  his  lifetime,  made  claim  to  the  lands  in 
question.  But  the  evidence  was  of  a  parol 
character.  However  adapted  to  convince  my 
Judgment  that  Peter  Ackerman  took  the  title 
to  the  lands  without  payment  of  a  dollar  for 
them,  and  thereafter  held  them  for  Mrs.  Al- 
ler, and  that,  if  living  today,  he  would  prob- 
ably recognize  the  claim  of  her  heirs  at  law, 
if  the  evidence  Is  such  as  I  am  prohibited 
by  law  from  considering,  the  defendants  have 
a  legal  right  to  insist  that  I  must  shut  my 
eyes  and  close  my  ears  to  it. 

By  the  provisions  of  section  3  of  our  "Act 
for  the  prevention  of  frauds  and  perjuries" 
(Gen.  St.  p.  1603),  which  Is  a  copy  of  the 
provisions  contained  in  sections  7  and  8  of 
the  English  statute  of  frauds.  It  Is  enacted 
that  all  creations  of  trusts  in  lands  (not  be- 
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Ing  SQch  ae  arise  upon  a  conveyance  by  mere 
implication  or  construction  of  law)  must  be 
"manirested  and  proved"  by  some  writing 
signed  by  a  party  having,  by  law,  capacity 
to  declare  such  trust,  or  by  bis  last  will  in 
writing.  The  construction  of  this  statute  In 
our  courts  has  been  uniform  and  consistent. 
It  excludes  all  parol  testimony  to  the  crea- 
tion of  an  express  trust  in  lands.  It  does 
not  require  that  the  trust  shall  be  created  by 
a  writing,  but  only  that  It  must  be  proved 
by  such  means.  The  written  proof  need  not 
be  contemporaneous  with  the  creation  of 
the  trust,  but  will  suffice  if  made  after  long 
intervals.  The  proof  may  be  found  and  de- 
duced from  one  or  more  writings  tf  they  bear 
a  relation  to  each  other  and  import  a  trust 
The  writing  need  not  be  of  a  formal  charac- 
ter, but  a  trust  may  be  imported  and  proved 
by  letters,  deeds,  and  other  writings  signed 
by  the  party  to  be  charged.  Hutchinson  v. 
Tlndall,  3  N.  J.  Eq.  367;  Smith  v.  Howell, 
H  N.  J.  Bq.  849;  Newkirk  t.  Place,  47  N. 
J.  Bq.  477,  21  Atl.  124;  Silvers  v.  Potter, 
48  N.  J.  Bq.  639,  22  Atl.  584;  Tynan  v.  War- 
ren, 53  N.  J.  Bq.  313,  31  Atl.  596;  lauch 
T.  De  Sooarras,  56  N.  J.  Bq.  538,  39  Atl. 
370;  Combs  v.  Brown,  29  N.  J.  Law,  86. 

There  was  produced  In  evidence  In  this 
case  at  least  one  writing  which  measures 
up  to  the  requirements  of  the  statute  of 
frauds.  It  is  an  indenture  of  lease,  bearing 
date  February  4,  1891,  at  a  time  when  Mrs. 
Aller  was  mentally  Incapacitated.  It  is 
proved  to  have  been  signed  by  Peter  Acker- 
man.  It  is  made  between  Peter  Ackerman, 
"as  trustee  of  Mary  B.  Pake,  of  the  first 
part,  and  Blizabetb  B.  Kerr,  of  the  second 
part."  It  demises  to  the  party  of  the  sec- 
ond part  the  "bouse,  outbuildings,  and  about 
seven  acres  of  land  at  Hohokus,"  In  Bergen 
county,  known  as  the  "Osborn  Place,"  or 
"Pake  Place,"  for  the  term  of  one  year,  with 
the  privilege  of  three  additional  years,  at 
the  yearly  rent  of  $600.  By  the  description, 
the  demised  land  Is  clearly  identified  as  that 
which  remained  of  the  land  conveyed  to 
Peter  Ackerman  by  the  deed  in  question. 
That  this  instrument  is  an  acknowledgment 
in  writing,  signed  by  Peter  Ackerman,  and 
that  he  held  the  lands  in  trust  for  Mary 
B.  Pake,  the  name  by  which  Mrs.  Aller 
was  designated,  does  not,  in  my  Judgment, 
admit  of  the  least  question.-  It  is,  to  use 
the  language  of  Mr.  Perry,  a  writing  in 
which  the  fiduciary  relation  between  the 
parties,  and  its  terms,  can  be  clearly  read. 
Standing  alone,  it  satisfactorily  establishes 
that  Peter  Ackerman  held  the  naked  title 
to  the  land  for  the  use  of  Mrs.  Aller,  who 
had  the  beneficial  interest  therein. 

While  parol  evidence  of  an  express  trust 
Is  to  be  rejected,  yet,  when  an  instrument 
is  claimed  to  be  an  acknowledgment  and 
proof  of  such  a  trust,  the  circumstances  un- 
der which  it  was  made  may  be  used  to  elu- 
cidate its  construction.  Morton  v.  Tewart, 
2  Y.  &  C.  Ch.  67.    In  this  connection,  the 


facts  that  the  conveyance  in  question  bad 
been  made  and  recorded  many  years  be- 
fore, that  Mrs.  Aller  remained  thereafter 
in  possession  of  the  lands  until  she  became 
incapacitated,  and  that  this  lease  was  after- 
ward made  by  Ackerman,  the  grantee  in  tlie 
conveyance,  are  extremely  slgoificant 

Nor  can  I  yield  to  the  defendants'  con- 
tention that  tliis  instrument  fails  to  disclose 
the  terms  of  the  trust  It  affords  as  com- 
plete a  description  of  the  terms  as  would 
be  afforded  by  a  conveyance  of  lands  to  .A.., 
in  trust  for  B.  There  could  be  no  doubt 
that  such  a  conveyance  would  vest  the  legal 
titie  in  A.,  and  B.  would  acquire  thereby 
the  complete  beneficial  interest  which  be 
could  convey  or  devise,  and  which  would 
descend  to  bis  heirs  at  law.  Precisely  sucb 
a  trust  is  acknowledged  and  proved  by  thia 
instrument. 

There  are  in  evidence  other  writings  which, 
I  think,  may  be  read  with  the  lease  above 
considered,  and  aid  in  its  construction.  Up- 
on one  page  of  the  book  of  account  kept 
by  Peter  Ackerman  is  an  account  headed 
thus:  "Mary  E.  Pake,  Account  with  Petw 
Ackerman,  Trustee."  The  heading  is  shown 
to  be  in  Ackerman's  handwriting.  Although 
this  is  not  a  subscription,  it  is  a  "signing" 
within  the  meaning  of  the  statute  of  frauds. 
Smith  v.  Howell,  ubi  supra.  The  account 
which  follows,  on  that  and  other  pages,  con- 
tains entries  whereby  he  has  charged  himself 
with  rent  received  from  Mrs.  Kerr,  the 
lessee  In  the  lease,  and  allowances  in  his 
favor  for  payments  for  Mrs.  Aller's  benefit 
There  are  also  other  entries  for  rent  In 
subsequent  years,  and  allowances  thereon. 
It  may  be  added  that  the  account  shows 
that  Ackerman,  before  he  died,  had  advan- 
ced for  Mrs.  Aller's  benefit  more  money 
than  he  had  received. 

There  is  also  evidence  that  Peter  Acker- 
man kept  the  vouchers  for  payments  made 
by  him  on  Mrs.  Aller's  account.  In  an  en- 
velope, on  which  he  wrote,  "Papers  of  Mary 
B.  Pake,  Peter  Ackerman,  Trustee,"  but  the 
envelope  was  not  produced.  Many  receipted 
bills  for  work  done  or  materials  furnished 
for  the  property  were  produced  in  evidence. 
They  showed  in  many  instances  that  the 
work  or  materials  furnished  for  the  prop- 
erty had  been  charged  to  him,  and  he  bad 
added  to  his  name  the  word  "Trustee."  But 
as  It  is  doubtful  whether  these  writings  can 
be  deemed  to  have  been  signed  by  him,  I 
have  given  them  no  consideration.  The 
lease  and  the  account  are  signed  by  him, 
and  thereby.  In  my  Judgment  be  has  ac- 
knowledged a  trust  which  is  proved  in  con- 
formity with  the  provisions  of  the  statute. 

It  results  that  a  decree  declaring  the 
trust  would  be  supported  by  this  evidence. 

If  counsel  desire  it  I  will  hear  them  fur- 
ther on  two  questions:  (1)  Whether  such  a 
decree  can  be  made  without  amendment  of 
the  bill,  and  (2)  what  the  terms  of  the  de- 
cree should  be. 
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RBDHINO  T.  CENTRAL  B.  CX).  OF  NBW 
JERSBT. 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

CARRIERS— DBPOT  QROUNDS— INTBNDINO  FA8- 
BENOERa— CONTRIBUTORY  NEaLIOBNCB. 

1.  When  the  position  of  the  station  and  tracks 
of  a  railroad  company  is  such  that  passengers 
intending  to  take  a  train  at  the  station  must 
cross  intervening  tracks  to  reach  their  train, 
and  a  train  approaching  the  station  is  so  near 
and  moving  so  slowly  as  to  Indicate  to  pmdent 
people  that  it  is  about  to  receive  the  passen- 
gers, and  the  passengers  then  step  upon  the 
intervening  tracks  without  apprehending  dan- 
ger, it  is  a  qnestion  for  the  jury  whether  they 
have  exercised  proper  care,  even  though  the 
approaching  train  is  not  designed  to  stop  at 
the  station. 

2.  Under  like  circumstances  it  is  a  question 
for  the  jury  whethor  the  company  is  guilty  of 
negligence  if  a  train  running  on  the  Interven- 
ing tracks  strikes  one  of  the  passengers. 

8.  Altiiongh  sentences  in  a  charge  may,  if 
read  apart  from  their  connection,  need  some 
qualification  to  render  them  accurate,  yet  if 
uie  qualification  be  given  in  the  context,  so 
that  the  jury  cannot  reasonably  be  thought  to 
have  been  misled  by  the  charge  taken  in  its 
entirety,  there  is  no  error. 

4.  Rolings  on  evidence  which  have  done  no 
harm  to  the  complaining  party  afford  no  ground 
for  reversal  of  the  jndgment. 

Oammere,  C  J.,  and  Van  Syckel,  Garrison, 
and  Pitney,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

B^Tor  to  Supreme  Court 

Action  by  Thomas  Redhlng  against  the 
Central  Railroad  Company  of  New  Jersey. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AtUrmed. 

William  A.  Barkalow  and  Sherrerd  Depue, 
for  plaintiff  in  error.  Joseph  E.  Strieker  and 
Alan  H.  Strong,  for  defendant  In  error. 

DIXON,  J.  At  the  Roeelle  Station  of  the 
New  Jersey  Central  Railroad  there  are  six 
tracks  lying  south  of  the  main  station  and 
ticket  office,  and  in  this  case  they  are  num- 
bered from  1  to  6,  beginning  at  the  south. 
Tracks  Noa.  1  and  3  are  used  by  trains  going 
east,  tracks  Nos.  2  and  4  by  trains  going 
west,  track  No.  6  is  a  switch  track,  and  track 
No.  6  la  used  by  a  local  train  made  up  at 
Roeelle  to  go  east.  About  6  o'clock  In  the 
evening  of  November  14,  1900,  the  plaintiff 
went  to  the  station,  intending  to  return  by 
that  road  to  his  home  in  Perth  Amboy,  and 
having  an  excursion  ticket  for  Ellzabethport. 
On  reaching  the  station  be  became  engaged 
in  a  business  conversation,  after  which  he 
got  a  time-table,  and  ascertained,  either  by 
that  or  by  Information  from  a  friend,  that 
bis  train  would  soon  be  in.  It  Is  not  clear 
whether  the  train  he  bad  in  mind  was  one 
leaving  at  6:15,  which  starts  west  of  Roselle 
and  arrives  there  on  track  No.  3,  or  one  leav- 
ing at  6:34,  which  Is  made  up  in  the  yard 
Just  west  of  Roselle  (station  and  comes  In 
on  track  No.  6,  but  probably  it  was  the  lat- 
ter. The  plalntlfl  had  no  knowledge  as  to 
what  tracks  were  used  by  the  several  trains. 


At  about  6:83  he  was  waiting  at  the  station 
for  bis  train,  when  he  saw  a  train  approach- 
ing from  the  west.  As  it  approached,  he 
noticed  It  slackening  speed,  and  when  "the 
engine  was  Just  opposite  to  him,  going  very 
slow— very  nearly  stopped,  but  not  quite,"  be 
proceeded  to  cross  the  Intervening  tracks,  and 
was  struck  on  track  No.  6  by  the  engine  of 
the  6:34  train.  Under  the  evidence  there  is 
room  for  doubt  as  to  whether  the  approach- 
ing train  was  the  6:16  train  l)ehlnd  time,  or 
an  express  train  on  track  No.  1,  due  to  pass 
through  Roselle  at  6:32,  but  not  to  stop. 

The  foregoing  statement  indicates  the  case 
as  contended  for  by  the  plaintiff,  and,  as  it 
has  some  support  in  the  evidence,  we  must 
on  this  writ  of  error  deem  it  true. 

On  behalf  of  the  defendant  it  is  insisted 
that  the  plaintiff  should  have  been  nonsul}:ed, 
or  a  verdict  against  him  should  have  been 
directed,  because  there  was  no  evidence  of 
breach  of  duty  on  the  part  of  the  defendant, 
and  because  the  plaintiff  was  indisputably 
guilty  of  negligence  in  atten^tlng  to  cross 
the  tracks  before  the  approaching  train  had 
fully  stopped,  and  without  looking  up  <Mr 
down  the  tracks  to  be  crossed.  These  rea- 
sons may  be  considered  together,  as  they 
seem  to  be  In  some  degree  correlative: 

It  is  the  settled  rule  In  this  state  that, 
when  the  position  of  the  station  and  tracks 
of  a  railroad  company  is  such  that  passengers 
about  to  take  or  leave  a  train  standing  at 
the  station  must  cross  intervening  tracks,  it 
is  negligence  In  the  company  to  run  cars  over 
those  tracks,  and  that  It  is  a  question  for  the 
Jury  whether  a  passenger  who  attempts  to 
cross  those  tracks  without  looking  for  ap- 
proaching cars  is  guilty  of  negligence.  Jew- 
ett  V.  Klein,  27  N.  J.  Eq.  550;  Atlantic  City 
R.  R.  Co.  V.  Ooodln,  62  N.  J.  Law,  394,  42 
Atl.  333,  45  L.  R.  A.  671,  72  Am.  St.  Rep.  652; 
section  56,  Cent  Law  Joum.  41.  Is  this 
rule  applicable  to  the  case  of  a  passenger 
who  starts  to  cross  intervening  tracks  when 
the  train  which  he  Intends  to  take  has  not 
actually  stopped,  but  Is  partly  at  the  station, 
and  moving  so  slowly  as  to  Indicate  to  pru- 
dent people  that  It  Is  about  to  stop  to  receive 
passengers?  An  affirmative  answer  to  this 
question  was  given  by  the  language  of  Mr. 
Justice  Dalrymple,  speaking  for  this  court 
In  Jewett  v.  Klein,  where  be  said  of  the  pas- 
senger: "He  was  not  bound  to  look  to  see 
whether  another  train  was  approaching,  or 
wait,  before  crossing  the  easterly  track,  till 
the  passenger  train  had  come  to  a  full  stop." 
The  rule,  with  this  modification,  was  direct- 
ly applied  In  Terry  v.  Jewett  78  N.  T.  338. 
where  the  passenger,  without  having  looked 
for  danger,  was  walking  diagonally  across 
an  intervening  track  to  take  an  approaching 
train.  To  the  same  effect  Is  also  Kohler  v. 
Pennsylvania  R.  R.  Co.,  135  Pa.  346,  19  Atl. 
1049,  where  it  was  held  that  "it  was  not 
necessarily  negligent  for  the  passenger  to 
start  for  his  train  before  It  had  come  to  a 
full  stop.    Whether  or  not  the  alowing  up  of 
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the  train,  and  the  otiier  circnmBtances,  justi- 
fied the  plaintiff  In  crossing  the  track  when 
and  as  he  did,  was  not  sufficiently  clear  to  be 
decided  against  him  as  a  question  of  law." 

Considering  these  cases  as  establishing  the 
doctrine  that  a  passenger,  who  Is  required  by 
a  railroad  company  to  cross  Its  tracks  In 
order  to  reach  a  train  which  has  stopped  or 
almost  stopped  at  a  station  to  receive  him, 
may  cross  those  tracks  without  looking  for 
danger,  subject  to  the  opinion  of  a  jury  as 
to  whether  he  has  exercised  due  care,  it 
seems  to  follow  that,  if  the  seryants  of  the 
company  run  him  down  on  those  tracks,  the 
conduct  of  the  company  or  its  seryants  must 
in  some  particular  be  Inconsistent  with  duty. 
For  If,  under  conditions  regularly  occurring, 
the  passenger  need  not  apprehend  danger  on 
the  track,  which  is  usually  a  dangerous  place, 
It  must  be  because  there  exists  a  duty  on  the 
part  of  the  company,  the  conduct  of  whose 
servants  alone  can  make  the  track  dangerous, 
to  withhold  or  prevent  the  usual  cause  of 
danger;  and  such  Is  the  view  taken  In  the 
cases  cited.  These  considerations  are  con- 
trolling If  the  approaching  train  was  one 
designed  to  receive  passengers  at  Roselle. 

But  a  further  step  must  be  taken  to  sus- 
tain the  present  judgment  for  the  plaintiff, 
because  the  trial  Justice  was  asked,  and  re- 
fused, to  charge  that.  If  the  approaching  train 
was  one  not  scheduled  to  stop  at  Roselle, 
that  is.  If  It  was  the  express  train  due  at 
0:32,  the  plaintiff  could  not  recover.  The 
fact  that  the  train  was  not  scheduled  to  stop 
can  have  no  bearing  on  the  question  of  the 
plaintiff's  negligence,  for  he  had  no  notice 
or  duty  to  obtain  notice  of  the  fact.  His 
conduct  must  be  judged  by  the  circumstan- 
ces presented  to  him.  But  that  fact  has  a 
bearing  on  the  question  of  the  defendant's 
negligence.  If  the  train  was  the  express, 
which  regularly  passed  through  Roselle  at 
the  rate  of  50  or  60  miles  an  hour,  its  slack- 
ening of  speed  at  that  station  so  as  to  sug- 
gest a  purpose  to  stop  for  passengers  was  an 
unusual  occurrence,  for  which  It  was  not  so 
clearly  the  duty  of  the  company  to  make  pro- 
vision as  it  is  for  ordinary  conditions.  But, 
on  the  other  hand,  we  cannot  judicially  say 
that  such  occurrences  must  have  been  so  rare 
that  the  company  could  not  anticipate  them, 
and  hence  should  not  be  bound  to  provide 
for  them.  It  was  in  evidence  that  over  a 
hundred  trains  pass  through  Roselle  between 
7  o'clock  a.  m.  and  8  o'clock  p.  m.  dally,  and 
that  it  is  the  duty  of  a  flagman  at  the  station 
to  give  to  every  express  train  a  signal  In- 
dicating whether  It  shall  stop  or  proceed. 
These  circumstances  show  that  there  is  rea- 
son for  expecting  that  express  trains  not 
scheduled  to  stop  at  Roselle  may,  neverthe- 
less, sometimes  be  required  to  stop  there,  and 
In  Its  own  interest  the  company  has  made 
arrangements  accordingly.  A  high  degree  of 
prudence  might  suggest  further  arrangements 
for  the  safety  of  passengers  at  the  station. 
The  time  for  the  express  due  at  6:32  Is  so 


dose  to  the 'time  at  which  the  fi-M  train  Is 
to  leave  that  there  may  be  said  to  exist  suffi- 
cient reason  for  anticipating  such  a  condi- 
tion as  was  presented  on  the  evening  of  the 
accident,  that  is,  the  express  train  slackening 
speed  to  such  a  degree  as  to  Indicate  a  pur- 
pose to  stop  for  passengera,  and  passengers 
unfamiliar  with  the  precise  movement  of 
trains  mistaking  It  for  the  6:34  train,  and 
crossing  the  tracks  to  reach  it  just  as  the 
6:34  train  was  coming  to  the  station.  The 
likelihood  of  such  occurrences  Is  increased 
when,  as  In  November,  the  darkness  of  the 
evening  has  made  the  discernment  of  mov- 
ing objects  less  certain.  The  dangers  inci- 
dent to  such  a  condition  would  surely  be 
diminished,  and  perhaps  be  entirely  obviated, 
by  requiring  the  6:34  train  not  to  approach 
the  station  when  the  express  was  approach- 
ing; and  the  nonexistence  or  nonobservanee 
of  such  a  requirement  gives  room  for  an  in- 
ference that  the  company  or  its  servants  had 
failed  to  exercise  the  high  degree  of  care  due 
to  passengers.  We  conclude  on  this  point 
that  it  was  proper  to  leave  the  question  of 
the  defendant's  negUgence  to  the  jury. 

The  next  objection  urged  on  behalf  of  the 
defendant  Is  that  the  trial  justice,  In  one 
clause  of  his  charge  to  the  Jury,  made  the 
right  of  the  plaintiff  to  cross  the  tracks  de- 
pend on  his  "honest  belief,"  instead  of  his 
"reasonable  belief."  But  an  examination  of 
the  whole  charge  shows  that  by  frequent  ex- 
pressions the  jury  were  instructed  that  It 
was  Incumbent  on  the  plaintiff  to  "exercise 
ordinary  care,"  to  believe  "only  with  rea- 
son," to  act  as  a  "prudent  man  would,"  to 
act  as  "a  man  of  ordinary  prudence.  Judg- 
ment, and  discretion,"  not  to  do  "anything 
negligent,"  and  that,  If  he  failed  In  this  re- 
spect, the  verdict  must  be  for  the  defendant. 
It  Is  unreasonable  to  suppose  that,  with  those 
numerous  utterances  sounding  In  their  ean, 
the  jurora  could  have  been  misled  by  a  sin- 
gle expression  which  omitted  the  proper 
quallflcatlons.  They  must  have  imderstood 
that  an  "honest  beller*  meant  such  a  belief 
as  was  stated  in  the  charge  generally — a  be- 
lief having,  a  reasonable  basis.  As  was  said 
by  Mr.  .Justice  Strong  in  Evanston  t.  Gunn. 
00  U.  S.  660,  668,  26  L.  Ed.  306,  "sentences 
may,  It  Is  true,  be  extracted  from  the  charge 
which,  If  read  apart  from  their  connection, 
need  qualification.  But  the  quallficatioas 
were  given  In  the  context,  and  the  Jury  could 
not  possibly  have  been  misled." 

Counsel  for  defendant  further  complain  of 
two  rulings  on  the  admission  of  evidence. 
One  is  that  the  plaintiff  was  permitted  to 
prove  the  rule  of  the  company  directing  that 
when  a  train  is  receiving  or  discharging  pas- 
sengera who  are  required  or  liable  to  cross 
the  tracks,  a  train  approaching  on  those 
tracks  must  stop.  As  this  rule  was  no  broad- 
er than  the  general  legal  rule,  no  harm  could 
come  from  Its  reception,  even  if  it  be  not 
legitimate  evidence.  The  other  complaint  is 
that  a  question,  put  on  cross-exammatlon  of 
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one  of  tbe  plalntKTs  witnesses,  was  over- 
ruled. But,  as  the  same  question  was  after- 
wards put  to  tbe  same  witness  and  answer- 
ed, no  barm  was  done  by  that  ruling. 

There  is  no  other  complaint  requiring  spe- 
cific notice. 

We  find  no  error,  and  the  Judgment  for 
the  plaintifT  should  be  affirmed. 

GUMMERE,  C.  J.,  and  VAN  SYCKBL, 
GARRISON,  and  PITXEY,  JJ.,  dissent 


WALLACE  T.   WALLACE. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

DIVORClS-^DBISDICnON— RBSIDBNOB. 

i.  Where  the  proofs  iu  an  action  for  divorce 
■how  that  the  residence  of  the  complainant  in 
this  state  was  acquired  with  the  animus  man- 
endi, corrol>orated  by  satisfactory  evidence  as 
to  such  intention  on  her  part  to  reside  perma- 
nently in  the  state,  her  avowal  that  her  object 
in  coming  into  the  state  was  to  obtain  a  di- 
vorce, while  it  is  a  pertinent  fact  to  be  consid- 
ered in  determining  the  bona  fides  of  her  resi- 
dence, ia  neither  a  controlling  circumstance,  nor 
a  bar  to  her  right  to  obtain  a  divorce  under  our 
statute. 

(SyUabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Hester  Wallace  against  William 
Wallace  for  divorce.  Prom  a  decree  dismiss- 
ing tbe  appeal,  plaintiff  appeals.    Reversed. 

Tbe  appeal  In  this  case  was  from  a  decree 
advised  by  Vice  Chancellor  Pitney,  dismiss- 
ins  a  bin  for  divorce.  Tbe  opinion  is  re- 
ported In  62  N.  J.  Eq.  509.  50  Atl.  788. 

Tbe  reference  In  this  cause  bad  been  made 
to  Frederick  Adams,  Esq.,  one  of  the  special 
masters  In  chancery,  and  depositions  were 
taken  before  him;  he  made  hie  report  on  tbe 
28th  day  of  August.  1901,  and  therein  stated 
that  he,  had  reached  the  following  conclu- 
sioDS  on  tbe  law  and  on  tbe  facts: 

(1)  A  person  may  legitimately  move  to  an- 
other state  in  order*  to  avail  himself  or  her- 
self of  tbe  laws  of  that  state.  Thla  is  a 
general  rule,  applicable  to  suitors  in  divorce 
cases,  as  well  as  to  other  persons.  Conse- 
quently, an  avowal  that  the  object  in.  moving 
to  another  Jurisdiction  was  to  get  a  divorce 
does  not  show  illegality  or  even  Impropriety 
of  motive,  though  it  may  well  induce  tbe 
court  to  require  strict  proof  of  residence  in 
good  faith.  Streitwolf  v.  Streitwolf.  58  N.  J. 
lilq.  563,  41  Atl.  876,  43  Atl.  683;  Pohlmau 
T.  Pohlman.  60  N.  J.  Eq.  28,  46  Atl.  658. 
Chancellor  Green  in  Brown  v.  Brown,  14  N. 
J.  Eq.  78,  leaned  to  tbe  opposite  conclusion, 
but  tbe  decree  in  that  case  was  reversed  by 
the  unanimous  vote  of  the  Court  of  E^ors. 
The  grounds  of  reversal  do  n6t  appear.  a« 
the  opinion  prepared  by  Chief  Justice  Whelp- 
ley  was  lost  in  the  hands  of  the  reporter. 
Brown  v.  Brown,  15  N.  J.  Eq.  499. 

f  L  See  Divorce,  vol.  IT,  Cent  Dig.  {{  218,  W. 
04  A.— 23 


(2)  Since  mere  residence,  without  an  ani- 
mus manendi,  will  not  support  a  divorce  suit, 
the  existence  of  the  animus  manendi  must 
be  proved  as  fully  as  other  material  facts 
are  required  to  be  proved.  The  sworn  state- 
ment of  the  complainant  is  not  enough.  It 
must  be  corroborated  by  facts  preceding  and 
attending  tbe  change  of  residence.  Tracy  v. 
Tracy,  62  N.  J.  Eq.  807,  48  Atl.  533. 

(3)  The  facts  elicited  by  the  re-examlnation 
of  the  complainant  and  Mrs.  Boulanger  cor- 
roborate, beyond  a  reasonable  doubt,  the  com- 
plainant's declaration  that  her  intention  is  to 
reside  permanently  In  New  Jersey.  It  is  to 
be  remembered  that  the  complainant  was 
married  at  17,  was  a  mother  at  18,  and  was 
deserted  by  her  husband  and  left  to  support 
herself  and  her  child  when  only  24.  It  was 
natural  and  almost  inevitable  that  she  should 
resume  her  place  In  tbe  household  of  her 
mother,  who  is  a  woman  of  evident  force 
and  capacity;  that  she  should  rely  on  her 
mother's  aid,  and  conform  to  her  mother's 
plans.  It  appears  that  Mrs.  Boulanger,  though 
she  was  born  in  New  York  City,  and  has 
married  two  men  who  lived  and  did  business 
In  New  York,  is  yet  very  much  of  a  New 
Jersey  woman.  Her  father,  Charles  Hertel, 
spent  most  of  his  life  in  Jersey  City,  where 
he  carried  on  tbe  trade  of  wood  turner.  Her 
three  brothers,  Joseph,  William,  and  Charles 
Hertel,  were  born  and  now  reside  in  Jersey 
City,  and  have  always  lived  and  done  busi- 
ness there.  She  has  no  relatives  living  in 
New  York  City.  When  her  last  husband, 
Cammlllle  Boulanger,  died  in  September, 
1896,  she  had  to  make  a  living  for  herself, 
and  to  contribute  according  to  her  ability  to 
the  support  of  her  two  children  and  grand- 
daughter. After  keeping  boarders  for  not 
quite  a  year  In  New  York  City,  she  moved 
In  November,  1897,  to  Jersey  City,  where 
'prices  were  lower  than  in  New  York  City, 

and  has  lived  there  ever  since,  near  to  ber 
three  brothers,  and  both  she  and  her  daugh- 
ter, who  Is  a  member  of  ber  household,  do 
work  on  neckties  for  a  New  York  business 
house.  Her  son,  who  is  an  actw,  and  who 
Is  on  the  road  a  good  deal,  lives  with  ber 
and  votes  in  Jersey  City.  Mrs.  Boulanger 
testifies  that  her  brother  Joseph  Hertel,  who 
is  a  real  estate  man,  advised  her  to  move  to 
Jersey  City  on  the  ground  of  economy.  This 
was  evidently  good  advice,  and  that  she 
should  take  It  was  tbe  obvious  and  Judicious 
thing  to  do.  She  and  her  daughter  both 
testify  that  they  do  not  Intend  to.  leave  Jer- 
sey City,  but  that  they  expect  to  remain 
there.  I  not  only  see  nothing  in  the  cause 
to  discredit  their  testimony  on  this  point,  but 
am  persuaded  of  its  truth. 

Thomas  S.  Henry,  for  appellant 

VROOM,  J.  (after  stating  the  facts).  The 
report  of  tbe  special  master  sets  forth  in  a 
clear  and  concise  manner  all  the  essential 
features  of  the  testimony  taken  in  thin  cause 
and  necesssary  to  its  determination.    Based 
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upon  this  testimony,  tbe  finding  was  that 
the  complainant's  act  In  moving  Into  tbls 
state  for  the  purpose  of  getting  a  divorce 
did  not  show  either  Illegality  or  Impropriety 
of  motive,  and  that  at  the  time  of  exhibit- 
ing her  bill  she  had  an  actual  residence  In 
this  state  to  support  a  divorce,  shown  by  her 
Intention  to  reside  here  permanently,  and 
proven  not  only  by  her  own  testimony,  but 
corroborated  beyond  a  reasonable  doubt  A 
careful  examination  of  the  testimony  has 
satisfied  me  that  tbe  conclusions  reached  by 
the  master  are  correct. 

Admittedly  the  only  question  in  the  case 
Is  that  of  the  actual  residence  or  domicile  of 
tbe  complainant,  and  whether  this  residence 
was  such  as  entitled  ber  to  maintain  this 
suit  for  divorce.  There  Is  no  dispute  as  to 
tbe  fact  that  the  residence  of  the  defendant 
was  In  New  York,  and  that  no  service  of 
process  was  had  upon  him  within  tbe  juris- 
diction of  New  Jersey,  he  having  been 
brought  Into  court  by  service  of  notice  as  a 
nonresident  defendant  In  New  York,  In  ac- 
cordance with  tbe  provisions  of  our  statute 
and  the  practice  of  the  Court  of  Chancery. 
In  dismissing  the  complainant's  bill,  the  court 
below  held  that  when  a  complainant  In  a 
divorce  suit  has  been  deserted  In  anotba 
state,  and  has  moved  Into  New  Jersey  for 
the  purpose-  of  securing  a  divorce  In  such 
state,  she  acquired  no  domicile,  such  as  to 
give  to  the  courts  of  tbls  state  jurisdiction, 
where  no  service  of  process  is  bad  on  the 
defendant  In  New  Jersey. 

It  is  not  deemed  essential  for  tbe  deter- 
mination of  this  case  to  enter  upon  either  an 
extended  consideration  of  the  extraterritorial 
service  of  notice,  or  of  the  power  to  grant  a 
divorce  based  upon  an  extraterritorial  serv- 
ice. That  such  decree  may  be  made,  and 
that  it  will  have  extraterritorial  force,  Is 
settled  in  this  court  by  tbe  case  of  Felt  v.- 
Felt,  59  N.  J.  Eq.  606.  45  Ati.  105.  49  Atl. 
1071,  47  L.  R.  A.  546,  83  Am.  St.  Rep.  612, 
and  I  agree  with  the  learned  vice  chancellor 
that  "it  has  been  Anally  determined  In  the 
great  majority  of  jurisdictions,  including  the 
Supreme  Court  of  the  United  States,  as  the 
final  arbiter,  that  such  a  decree  may  be 
made  which  will  have  extraterritorial  force." 
Atherton  v.  Atberton,  181  U.  S.  155,  21  Sup. 
Ct  644.  45  L.  Ed.  794.  In  this  case  Mr.  Jus- 
tice Gray  presents  a  very  careful  exposition 
of  the  question,  and  cites  and  comments  at 
length  upon  the  decisions  of  tbe  courts  of  the 
different  states.  In  order,  however,  to  render 
the  divorcd  valid,  either  In  the  state  In  which 
It  iB  granted  or  in  another  state,  there  must, 
unless  the  defendant  appeared  In  the  suit, 
have  been  such  notice  to  bim  as  tbe  law  of 
the  first  state  required.  Atherton  v.  Ather- 
ton, supra;  Cheely  v.  Clayton,  110  TJ.  S.  701, 
4  Sup.  Ct  328,  28  L.  Ed.  298. 

The  statute  of  tbls  state.  In  defining  the 
causes  for  which  divorces  may  be  decreed  by 
our  courts,  provides,  "or  when  the  complain- 
ant or  defendant  shall  be  a  resident  of  this 


state  at  the  time  of  filing  the  bill  of  com- 
plaint and  the  complainant  or  defendant 
shall  have  been  a  resident  of  this  state  for 
the  term  of  two  years,  during  which  such  de- 
sertion shall  have  continued."  In  tbe  case 
of  Tracy  v.  Tracy  (in  this  court)  62  N.  J.  E^. 
810,  48  AtL  633,  the  definition  of  residence  \a 
adopted  as  the  place  where  a  person's  habita- 
tion Is  fixed,  without  any  intention  of  re- 
moving therefrom,  and  it  was  well  said  by 
the  special  master  in  his  finding  In  tbls  case 
that  mere  residence,  without  an  animus 
manendi,  will  not  support  a  divorce  suit  and 
that  the  animus  manendi  must  be  proved  as 
fully  as  other  material  facts  are  required  to 
be  proved. 

But  It  was  insisted  by  the  learned  vice 
chancellor  that  In  addition  to  the  require- 
ments of  the  statute  as  to  residence  as  above 
defined,  the  residence  cannot  be  acquired 
with  the  desire  or  intention  to  procure  a 
divorce.  On  page  519,  62  N.  J.  Eq.,  50  AH. 
792  (Wallace  v.  Wallace,  supra),  he  says: 
"It  has  been  my  rule,  and  I  believe  that  of 
the  other  members  of  the  court,  not  to  grant 
a  decree  for  divorce  for  desertion  based  upon 
a  service  out  of  the  jurisdiction  and  a  domi- 
cile not  matrimonial,  unless  such  domicile  has 
been  acquired  under  circumstances  showing 
Bufilcient  and  controlling  reasons  for  Its  ac- 
quisition, other  than  the  desire  to  procure  a 
divorce,  and  certainly  never  when  the  avow- 
ed object  was  to  obtain  that  relief." 

Tbe  practical  effect  of  this  doctrine  is  to 
prevent  a  citizen  who  removes  into  this  state 
ft'om  another,  even  though  such  removal  be 
made  bona  fide  with  animus  manendi,  from 
acquhrlng  a  residence  here  sufficient  to  sus- 
tain an  action  for  divorce,  unless  some  rea- 
son for  acquiring  such  residence  be  shown 
other  than  the  desire  to  procure  a  divorce; 
Its  legal  effect  is  to  substitute  for  the  public 
policy  established  by  tbe  Legislature  a  Judi- 
cial policy  of  contrary  Import.  I  concur  en- 
tirely In  the  principle  laid  down  by  'the  spe- 
cial master  in  this  case  that  a  person  may 
legitimately  move  to  another  state  in  order 
to  avail  himself  of  the  laws  of  that  state, 
and  this  Includes  necessarily  the  right  to  re- 
move Into  tbe  jurisdiction  of  this  state  for 
the  purpose  of  procuring  a  divorce,  the  only 
requirements  being  absolute  good  faith  In  the 
taking  up  of  such  residence  and  of  the  ani- 
mus manendi.  In  other  words,  the  factum 
of  r.esideuce  and  the  animus  manendi  prove 
the  domicile.  Magowan  v.  Magowan,  57  N. 
J.  Eq.  324.  42  Atl.  330.  73  Am.  St  Rep.  645; 
Harral  v.  Harral,  39  N.  J.  Eq.  285,  51  Am. 
Rep.  17. 

It  Is  true  that  Chancellor  Oreen.  in  the  case 
of  Brown  v.  Brown,  14  N.  J.  Eq.  78,  refused 
a  divorce  because  "the  actual  residence  In 
tbls  state  was  adopted  under  circumstances 
which  warrant  the  conclusion  that  the  change 
of  residence  was  made  for  the  purpose  of  ob- 
taining a  divorce,"  and  yet  the  decree  In  that 
case  was  unanimously  reversed  In  this  court. 
The  opinion  of  Chief  Justice  Whelpley  in  this 


Digitized  by 


Google 


N.J.) 


HOPWOOD  V.  fiENJAMIN  ATHA  A  ILLINGSWOBTH  CO. 


435 


court  was  not  filed  nor  reported,  yet  there  ap- 
pears no  warrant  for  assuming  that  such  re- 
versal "may  have  been  baaed  upon  a  differ- 
ent view  of  the  facta."  The  opinion  of  Chan- 
cellor Zabrlskle  In  Coddlngton  v.  Coddlngton, 
20  N.  J.  Eq.  263,  states  the  grounds  upon 
which  Brown  v.  bruwn  was  reversed  in  this 
court  He  says,  on  page  266:  "And  It  was 
well  understood  that  the  last  case  (Brown  v. 
Brown)  was  reversed  in  the  Court  of  Ap- 
peals on  the  ground  that  the  chancellor  hdd 
that,  notwithstanding  the  act  of  1857,  a  resi- 
dence of  five  years  during  the  desertion  was 
still  required  (the  complainant  had  resided  In 
the  state  more  than  three  years  during  the 
desertion);  and  also  because  the  chancellor 
held  that  a  residence  resumed  In  this  state, 
seemingly  for  the  purpose  of  bringing  a  suit, 
although  there  was  an  actual  change  of  resi- 
dence, was  not  sufficient  under  the  require- 
ments of  the  act." 

This  extract  from  the  opinion  In  Coddlng- 
ton T.  Coddlngton,  It  seems  to  me,  leaves  no 
doubt  whatever  as  to  the  grounds  of  the  re- 
versal in  this  court  of  the  decree  In  Brown 
V.  Brown. 

In  the  case  of  Tracy  v.  Tracy,  62  N.  J.  Eq. 
807,  48  Atl.  533.  this  court  held  that  "the 
ttict  that  a  person  comes  Into  a  state  for  a 
specified  purpose  does  not  necessarily  pre- 
vent him  from  procuring  a  residence.  If  at 
the  time  of  coming  he  has  no  definite  ld&  of 
removing  from  the  state  when  that  purpose 
Is  accomplished,  or  at  some  definite  period." 
The  case  of  McGean  v.  McGean  (N.  J.  Err. 
*  App.)  49  Atl.  1063,  in  this  court,  was  not 
decided  upon  the  question  of  the  bona  fides 
of  the  residence  of  the  petitioner  in  this  state. 
The  afllrmance  of  the  decree  below  was  ex- 
pressly put  upon  the  ground  that  the  peti- 
tioner had  failed  to  establish  the  desertion  of 
the  defendant  for  the  statutory  period  by 
that  quantum  of  proof  which  the  law  re- 
quires. 

I  do  not  understand  that  the  decision  in 
Sweeney  v.  Sweeney  (N.  J.  Ch.)  50  Atl.  785, 
referred  to  In  the  opinion  below,  comes  to 
tbe  same  conclusion  as  that  reached  by  the 
vice  chancellor  hi  this  case.  The  chancellor 
In  that  case  says,  in  referring  to  the  proofs, 
that  "they  would  perhaps  Justify  the  conclu- 
sion that  the  alleged  residence  was  acquired 
with  the  main  and  predominant  intent  to  en- 
able the  petitioner  to  seek  relief  for  the  de- 
sertion she  complained  of;  bnt  he  continues, 
"Without  reference  to  that  phase  of  the  case, 
I  feel  bound  to  say  that  petitioner  had  not, 
at  the  acquisition  of  the  alleged  residence, 
the  animus  manendi  in  New  Jersey  which  Is 
essential  to  give  Jurisdiction  to  this  court,  or 
at  least  to  leave  the  matter  In  such  serlons 
doubt  that  Jurisdiction  ought  not  to  be  as- 
sumed therein."  It  was  upon  this  ground, 
and  the  fact  that  the  proofs  failed  to  show 
a  wUIfnl  or  obstinate  desertion,  that  the  de- 
cree was  not  granted. 

The  proofs  In  this  case  showing  that  the 
residence  of  the  complainant  was  acquired 


with  the  animus  manendi,  and  that  ibe  la 
corroborated  by  satisfactory  evidence  as  to 
her  intention  to  remain  permanently  in  New 
Jersey,  the  avowal  on  her  part  that  her  ob- 
ject In  moving  Into  the  state  was  to  obtain  a 
divorce  cannot  affect  the  bona  fides  of  her 
residence,  or  her  right  to  a  divorce  under  the 
provisions  of  our  statute. 
Tbe  decree  below  should  be  reversed. 


HOPWOOD   V.   BENJAMIN    ATHA    &   IL- 
LINGSWORTH  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2.  1903.) 

mjURT  TO  BMPLOTft— NONSUIT  —  DBFBCTIVB 

APPLIANCES  —  IN8FBCTI0N  —  FELLOW 

SERVANTS— DIRBCTINO  VERDICT. 

1.  Plaintiff's  evidence  tended  to  show  that  a 
chain,  furnished  by  the  defendant,  his  employ- 
er, for  use  by  the  plaintiff  and  others  in  lifting 
heavy  objects,  broke  while  carrying .  a  wdght 
considerably  less  than  it  was  designed  to  bear, 
and  under  circumEtances  that  excluded  the  ex- 
istence of  any  immediate  cause  other  than  the 
weakness  of  the  chain.  There  was  evidence 
tending  to  show  that  the  chain  was  an  old 
one;  that  its  links  were  materially  worn  where 
they  bore  upon  each  other;  that  this  wear 
was  sufflcient  to  weaken  the  chain,  and  was 
easily  discoverable  upon  Inspectiou;  and  that 
the  link  which  broke  parted  at  one  end,  where 
the   wear   had   occurred.     There   wag    in    the 

Elaintiff's  case  no  evidence  that  the  employer 
ad  caused  any  inspection,  test,  or  repairs  of 
the  chain  to  be  made  prior  to  the  occurrence, 
nor  any  evidence  of  negligence  on  the  part  of 
the  plaintiff  or  those  who  with  him  were  using 
the  chain.  In  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff 
through  the  breaking  of  the  chain,  held,  that  a 
motion  to  uonsuit  was  properly  refused. 

2.  There  being  nothing  to  show  that  the  duty 
of  inspecting  or  repairing  the  chain  hnd  been 
imposed  upon  or  assumed  b^  the  plaintiff  and 
other  workmen  who  were  using  it,  and  nothing 
to  show  that  such  inspectiou  and  repair  were 
bicidental  to  its  use,  held,  that  those  employes 
whose  duty  it  was  to  inspect  and  repair  were 
not  fellow  workmen  engaged  in  a  common  em- 
ployment with  the  plaintiff. 

3.  The  refusal  of  a  motion  to  direct  a  ver- 
dict in  favor  of  the  defendant,  where  the  bill 
of  exceptions  does  not  show  that  any  ground 
was  assigned  for  the  granting  of  the  motion, 
will  not  be  considered  upon  writ  of  error. 

4.  Exceptions  not  discussed  in  argument  need 
not  be  considered. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Cornelius  Hopwood  against  the 
Benjamin  Atha  &  Illlngsworth  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    AfiSrmed. 

Edward  A.  &  William  T.  Day,  for  plain- 
tiff in  error.  Samuel  Kaltsch,  for  defend- 
ant in  error. 

PITNEY,  J.  The  plaintiff  below  was  em- 
ployed as  an  ordinary  laborer  In  the  steel 
foundry  of  the  defendant  company.  At  the 
time  of  the  occurrence  that  gave  rise  to  this 
action,  he  was  engaged,  with  other  work- 

ir  2.  See  Maater  and  Servsat,  vol.  U,  Cent  Sis. 
i  406. 
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men,  In  moving,  from  one  part  of  the  works 
to  another,  certain  heavy  Iron  frames  known 
as  "flasks"  or  "boxes."  In  so  doing,  they 
were  required  to  lift  the  flasks  from  a  tram 
car  to  the  floor  of  the  foundry,  using  a  hoist- 
ing crane  for  this  purpose.  In  order  to  facil- 
itate handling,  the  several  flasks  were  form- 
ed with  trunnions  on  either  side.  The  evi- 
dence does  not  clearly  show  the  construction 
of  the  crane,  but  it  does  show  that  the  hoist- 
ing chain  or  other  lifting  mechanism  termi- 
nated in  an  Inverted  hook  that  was  raised  or 
lowered  with  the  aid  of  power.  In  order 
to  attach  the  burden  to  this  lifting  apparat- 
us, there  was  in  use  a  detachable  steel  chain, 
known  as  a  "sling  chain."  This  contrivance 
consisted  of  two  pieces  of  chain,  each  about 
flve  feet  six  inches  long,  called  "branches," 
which  were  Joined  together  by  a  heavy  ring 
that  fitted  over  the  inverted  hook  Just  men- 
tioned. Each  of  the  branches  terminated  at 
its  outer  end  in  a  ring  of  suitable  size  to 
receive  one  of  the  trunnions  of  the  flask. 
When  in  use,  supporting  its  burden,  the  sling 
chain  bung  from  the  book  of  the  crane,  in 
the  sliape  of  an  inverted  letter  V. 

At  the  time  of  the  occurrence  in  question, 
the  workmen  had  brought  the  swinging  boom 
of  the  crane  to  a  position  above  the  loaded 
car,  had  attached  one  of  the  flasks  to  the 
crane  by  the  use  of  tbe  sling  chain  in  the 
manner  Just  iudicated,  and  had  placed  sev- 
eral flasks  ui>on  tbe  one  thus  attached,  there- 
by making  up  a  load  of  about  7,200  pounds. 
The  load  was  lifted  by  the  crane  so  as  to  be 
clear  of  the  car,  and  the  men  were  swinging 
the  flasks  around  towards  the  point  where 
they  were  to  be  deposited.  At  this  Juncture 
one  of  the  branches  of  the  sling  chain  broke 
by  tbe  parting  of  a  link  abput  18  inches 
from  the  heavy  ring.  The  load  of  flasks  fell 
upon  the  plaintiff,  seriously  injiu'lng  him. 
This  action  was  brought  to  recover  compen- 
sation from  his  employer  for  the  injuries 
thus  sustained,  and  resulted  in  a  Judgment 
in  his  favor  in  the  court  below.  Reversal 
Is  asked  for  alleged  trial  errors. 

There  was  a  motion  to  nonsuit,  based  up- 
on three  grounds,  viz.:  (1)  For  want  of  ev- 
idence of  negligence  on  the  part  of  the  de- 
fendant; (2)  because  of  contributory  negli- 
gence on  the  part  of  the  plaintiff;  and  (3) 
because  the  negligence,  if  any,  that  resulted 
In  the  plalntlfTs  injury,  was  that  of  a  fellow 
servant.  With  respect  to  the  flrst  ground, 
the  evidence  showed  that  the  sling  chain,  as 
well  as  all  the  other  appliances  In  question, 
was  supplied  by  the  employer  for  the  use 
of  the  plaintiff  and  those  who  were  working 
with  him.  The  law  therefore  imposed  upon 
the  employer  the  duty  of  using  reasonable 
care  to  furnish  a  chain  that  was  reasonably 
safe  for  such  use,  and  of  using  reasonable 
care  to  keep  It  in  a  reasonably  safe  condl- 
tioU.  And  If  (as  admittedly  was  the  case) 
the  continued  use  of  the  chain  tended  to 
wear  out  the  metal  of  the  links  where  they 
bore  upon  each  other,  and  thereby  seriously 


impair  the. strength  of  the  chain,  the  em- 
ployer was  under  a  duty  to  exercise  reason- 
able care  about  having  the  chain  inspected 
at  reasonable  intervals,  so  that  It  might  be 
kept  in  reasonably  good  repair.  There  was 
no  evidence  tending  to  show  that,  when  the 
sling  chain  was  originally  supplied,  it  was 
not  entirely  sound  and  suOiciently  strong 
for  the  purposes  for  which  it  was  intended. 

But  as  to  its  state  of  repair  at  the  time 
of  the  accident,  the  case  stood  otherwise. 
Tbe  links  were  each  about  two  inches  in 
diameter,  and  the  thickness  of  the  metal  of 
each  link,  where  not  worn,  was  about  one 
quarter  or  three-eighths  of  an  inch.  From 
the  evidence  introduced  in  belialf  of  the 
plaintiff,  it  did  not  distinctly  appear  bow 
long  the  chain  had  been  in  use.  One  of  his 
witnesses,  who  examined  It  immediately  aft- 
er the  accident,  testified  tliat  its  links  were 
very  badly  worn  where  they  came  together; 
tliat  he  observed  this  to  be  true  of  six  or 
eight  links  near  the  point  where  the  break 
occurred.  He  also  testified  that  the  chain 
was  an  old  one.  He  does  not  appear  to 
have  seen  the  link  that  was  broken.  Two 
witnesses  who  did  see  It  testified  that  it 
was  broken  clean  through,  at  the  end  of  the 
link,  where  the  links  were  coupled  togeth- 
er; one  of  them  says  that  it  was  worn  "one- 
fourth  part  off."  These  witnesses  also  testi- 
fied in  substance  tliat  several  links  in  that 
part  of  the  chain  nearest  to  the  point  of 
fracture  were  seriously  worn  with  use.  One 
witness,  on  being  pressed  to  say  .bow  much 
the  links  were  worn,  "couldn't  say  exactly 
how  much;  it  was  pretty  nearly  half  worn." 
There  was  evidence  tending  to  show  that 
the  broken  chain  was  taken  at  once  to  the 
blacksmith  shop.  The  blacksmith's  helper 
then  testified  that  he  examined  It;  that  It 
was  an  old  chain;  that  the  links  tbroughout 
nearly  the  whole  length  of  the  chain  were 
worn  with  use  where  they  bore  upon  each 
other;  that  the  effect  of  this  wear  was  to 
weaken  the  chain;  and  that  there  was  no 
difficulty  in  discovering  the  condition  of  the 
links  by  an  examination  of  the  chain.  At 
the  close  of  the  plaintiff's  case,  there  was 
nothing  to  show  that  the  chain  bad,  at  any 
time  previous  to  tbe  accident,  been  exam- 
ined, inspected,  or  repaired.  One  witness 
had  testified  that  the  chains  were  "supposed 
to  be"  inspected  every  Sunday;  but  under 
pressure  of  cross-examination  he  admitted 
that  he  knew  nothing  about  It  There  was 
evidence  tending  to  show  that  the  weight 
carried  by  the  chain  when  It  broke  was 
much  less,  than  what  it  was  Intended  to  bear. 
In  the  cross-examination  of  tbe  plaintiff's 
witnesses,  an  attempt  was  made  to  show 
that,  as  tbe  load  of  flasks  was  swung  around 
from  the  car  by  the  workmen,  it  was  per- 
mitted to  strike  the  top  of  a  heap  of  sand, 
and  that  this  caused  a  Jar  that  produced 
a  sudden  increase  of  strain  upon  the  chain. 
This  attempt  was  not  successful;  the  wit- 
nesses asserting,  in  substance,  that  the  break 
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occurred  before  the  flasks  touched  the  sand 
heap. 

In  this  state  of  the  proofs,  viewing  the 
circumstances  of  the  occurrence  In  connec- 
tion with  the  evidence  tending  to  show  that 
the  chain  was  an  old  one,  worn  to  such  ex- 
tent as  to  weaken  It,  and  so  much  worn  that 
an  examination  would  have  disclosed  Its  con- 
dition, coupled  with  the  absence  of  evidence 
thus  far  to  show  that  any  care  had  been  tak- 
en by  the  employer  with  respect  to  Its  In- 
spection or  repair,  we  think  there  was  enough 
evidence  to  go  to  the  Jury  upon  the  question 
whether  there  had  been  a  neglect  of  duty  on 
the  part  of  the  employer.  Steamship  Co.  v. 
Ingebregsten,  67  N.  J.  T^aw,  400,  31  Atl.  619; 
The  cases  of  Fenderson  v.  Atlantic  R.  R.  Co., 
56  X.  J.  Law,  708,  31  Atl.  767,  and  Baldwin 
v.  Atlantic  City  R.  R.  Co.,  64  N.  J.  Law.  232, 
45  Atl.  810,  are  not  at  all  parallel.  Nor 
should  the  plaintiff  have  been  nonsuited  for 
contributory  negligence.  The  Insistment  that 
there  was  such  negligence  on  his  part  Is 
based  upon  the  theory  that  the  disaster  was 
caused  by  a  collision  with  the  heap  of  sand. 
But  there  was  at  least  a  serious  doubt  upon 
the  evidence  whether  it  was  so  caused.  The 
contention  that  the  occurrence  was  due  to 
tlie  negligence  of  a  fellow  servant  has  no 
more  substantial  basis.  Those  who  were 
working  with  the  plaintiff  at  the  time  are  not 
shown  to  have  been  negligent  As  to  those 
who  were  charged  with  the  duty  of  Inspect- 
ing and  repairing  the  chain,  there  being  noth- 
ing to  show  that  either  of  these  duties  had 
been  imposed  upon  or  assumed  by  the  plain- 
tiff and  other  workmen  who  were  using  the 
chain,  and  nothing  to  show  that  such  inspec- 
tion or  repair  was  Incidental  to  its  use,  it 
followed  that  those  who  were  charged  with 
Inspection  and  repair  were  not  fellow  serv- 
ants engaged  in  a  common  employment  with 
the  plaintiff.  Smith  v.  Erie  R.  R.  Co.,  67 
N.  J.  Law,  636,  62  Atl.  634,  and  cases  therein 
cited. 

The  defendant  Introduced  evidence  tending 
to  show  affirmatively  that  the  chain  was  per- 
fectly sound  when  first  put  into  use;  that  it 
had  been  used  but  a  short  time;  that  the 
duty  of  Inspection  and  repair  had  been  fully 
performed,  and  the  like.  At  the  close  of  the 
case  a  motion  was  made  to  direct  a  verdict 
in  favor  of  the  defendant,  and  to  the  refusal 
of  the  trial  Judge  to  comply  with  this  motion 
an  exception  was  sealed.  The  bill  of  excep- 
tions, however,  does  not  show  that  any 
ground  was  assigned  for  the  granting  of  the 
motion,  and  we  have  therefore  not  consid- 
ered this  exception.  Trade  Insurance  Co.  v. 
BarracUff,  45  N.  J.  Law,  643,  46  Am.  Rep. 
792;  Gart'etson  v.  Appleton,  68  N.  J.  Law, 
38C,  37  Atl.  150;  Ottawa  Tribe  v.  Munter,  60 
K.  J.  Law,  459,  38  Atl.  696. 

Exception  was  taken  to  the  refusal  of  the 
trial  Judge  to  permit  the  following  question 
to  be  answered  by  an  expert  witness,  pro- 
duced by  the  defendant,  viz.:  "Can  you  say, 
from  your  experience  as  an  expert,  whether 


a  concern  using  a  half , inch  chain,  subjected 
to  a  weight  of  7,500  pounds,  would  l>e  Justi- 
fied in  using  such  a  chain  when  It  had  been 
worn  away  to  the  extent  of  i/i«  of  an  inch?" 
This  question  encroached  upon  the  province 
of  both  the  court  and  the  Jury,  and  was 
properly  excluded. 

Error  is  assigned  on  the  ground  that  the 
trial  Judge  charged  the  Jury  that  the  defend- 
ants were  bound  to  make  tests  of  the  chain  at 
reasonable  intervals.  But  no  exception  was 
taken  to.  that  portion  of  the  charge  that  is 
here  referred  to,  and  therefore  we  are  not 
called  upon  to  express  an  opinion  upon  the 
question  whether,  as  matter  of  law,  a  duty 
to  make  tests  rested  upon  the  employer.  Cer- 
tain exceptions  that  were  taken  to  the  charge 
disclose  only  proper  comment  on  the  testi- 
mony of  certain  witnesses;  the  court  leav- 
ing it  to  the  Jury  to  say  whether  the  inspec- 
tion that  one  of  defendant's  witnesses  testi- 
fied had  In  fact  been  made  was  sufficient  if 
made.    There  was  here  no  error. 

We  have  now  dealt  with  ail  the  exceptions 
that  were  discussed  upon  the  argument.  Oth- 
er exceptions  we  are  not  required  to  consider. 
Roofing  Co.  V.  Leather  Co.,  67  N.  J.  Law,  566, 
52  Atl.  389.  We  have,  however,  examined  the 
remaining  exceptions,  and  find  them  unsub- 
stantial. No  error  appearing  upon  the  rec- 
ord, the  Judgment  wiil  be  affirmed. 


VAN  PELT  V.  SCHAUBLE  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

WAOBRINQ     CONTRACTS— RECOVERY     OF     DB- 

POSIT— MONEY  HAD  AND  RBCBIV- 

BD— ASSIGNMENT. 

1.  Money  deposited  iu  pursuance  of  a  wager- 
ing agreement  upon  a  rise  or  fall  in  the  price 
of  stocks  may  be  recovered  by  the  depositor 
from  the  depositary,  whether  the  agreement 
has  been  fully  executed  or  not. 

2.  Such  a  recovery  may  be  had  upon  the  com- 
mon coimt  for  money  had  and  received. 

3.  The  depositor's  right  to  such  money  is  a 
chose  In  action  arising  on  an  implied  contract, 
and  therefore  is  assignable  at  law,  so  that  the 
assignee  may  sue  for  it  in  his  own  name,  by 
force  of  the  practice  act  (Gen.  St.  p.  2591,  ( 
340). 

(Syllabus  by  the  C!ourt.) 

Error  to  Supreme  Court 

Action  by  Henry  Van  Pelt  against  Philip 
Schauble  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

P.  H.  Gllhooly,  for  plaintiffs  in  error.  W. 
A.  Cotter,  for  defendant  in  error. 

DIXON,  J.  The  plaintiff  and  five  other 
persons,  acting  separately,  deposited  with  a 
firm  In  Newark,  of  which  the  defendants 
were  members,  various  sums  of  money,  for 
the  purpose  of  winning  or  losing  as  the  price 
of  certain  stocks  should  rise  or  fall.  After- 
wards the  other  persons  assigned  to  the 
plaintiff  their  right  to  the  moneys  so  de- 

1 1,  See  QomlDg,  vol.  £4,  Cent  DIs.  {  74. 
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posited,  and  he  brought  this  suit  to  recover 
the  same.  His  declaration  set  forth  only  the 
common  money  counts.  At  the  trial  It  ap- 
peared that  the  defendants  bad  paid  the 
money  to  other  parties,  presumably  on  a  fall 
In  the  price  of  the  stocks,  whereupon  the  de- 
fendants moved  for  a  nonsuit,  because  the 
transactions  were  unlawful  under  our  stat- 
ute; bnt  that  motion  was  overruled,  and  a 
verdict  for  the  plaintUT  was,  in  effect,  or- 
dered. These  rulings  present  the  substantial 
matters  for  review. 

The  transactions  were  doubtless  illegal, 
for  our  statute  against  gaming  (Gen.  St  p. 
1606,  S  1)  enacts  that  "all  bets,  wagers  or 
stakes,  made  to  depend  upon  any  *  •  • 
unknown  or  contingent  event,  shall  be  un- 
lawfuL"  Bnt  It  is  because  of  the  Illegality 
that  the  money  deposited  remained  the  prop- 
erty of  the  depositor.  The  Legislature  has 
the  iwwer  of  regulating  the  mode  In  which 
the  title  to  property  can  be  transferred,  and 
the  effect  of  this  statute  is  to  prevent  the 
transfer  of  title  by  the  mere  delivery  of 
money  upon  a  wager.  Consequently,  when 
the  depositary  receives  money  upon  such  an 
unlawful  agreement,  he  holds  it  without  any 
other  right  or  duty  respecting  it  than  the 
duty  of  returning  it  on  demand  to  Its  lawful 
owner,  the  depositor.  That  duty  may  be  en- 
forced by  action  of  indebitatus  assumpsit 
for  money  had  and  received.  Huncke  t. 
Francis,  27  N.  J.  Law,  55,  58.  If,  however, 
there  were  no  further  legislation,  this  doc- 
trine would  not  sustain  the  Judgment  In  the 
present  case,  because  of  the  evidence  tending 
to  show  that  the  defendants  had  paid  out 
the  money  in  pursuance  of  the  agreement 
before  the  plaintiff  demanded  its  return;  the 
general  rule  being  that,  when  the  agreement 
has  been  executed,  the  depositor  cannot  re- 
cover the  money  deposited  upon  a  wager. 
But  this  denial  does  not  rest  upon  any  no- 
tion that  the  depositary  has  been  able  to 
transfer  to  his  payee  the  legal  title  of  the 
depositor.  Evidently  the  act  of  the  deposi- 
tary in  furtherance  of  the  unlawful  agree- 
ment can  have  no  more  effect  upon  the  title 
than  did  the  original  act  of  the  depositor. 
The  denial  rests  solely  on  a  rule  of  Judicial 
procedure,  "In  pari  delicto  potior  est  defend- 
entto  conditio,"  which  the  courts  will  apply 
to  a  culpable  plaintiff  who  has- permitted  the 
whole  agreement  to  be  executed,  although 
they  do  not  apply  it  to  a  plaintiff  who  re- 
pents and  repudiates  the  transaction  before 
It  is  consummated.  But  with  regard  to  deal- 
ings such  as  that  before  us  the  Legislature 
has  put  aside  this  Judicial  rule,  by  enacting 
the  second  section  of  the  gaming  statute^ 
which  declares  that  "any  person  •  •  • 
shall    pay,   deliver  or    deposit    any   money 

*  •  •  upon  the  event  of  any  wager  or  bet, 
may  sne  for  and  recover  the  same  of  the 

*  •  *  ponson  to  whom  the  same  shall  be 
paid  or    delivered,  or    of    the    stakeholder, 

*  *  *  whether  the  same  shall  have  been 
deUvered  or  paid  over  by  such  depositary  or 


stakeholder  or  not,  and  whether  any  sucb 
wager  be  lost  or  not."  This  provision  does 
not  create  the  right  or  chose  in  action  on 
which  the  i>ermitted  suit  Is  founded.  Its 
legal  effect  is  merely  to  remove  the  disability 
under  which  the  Judicial  rule  placed  the 
plaintiff,  so  that  the  court  would  hear  bim 
as  if  he  were  free  from  blame.  Thus  excul- 
pated, and  his  title  to  the  money  received  by 
the  defendants  remaining  unaffected  by  ttieir 
act  in  paying  it  away,  the  plaintiff  can  en- 
force his  claim  on  the  same  principle  and  In 
the  same  manner  as  if  the  unlawful  agree- 
ment were  still  unexecuted.  Meech  v.  Sto- 
ner,  19  N.  Y.  26. 

This  view  of  the  matter  meets  another  ob- 
jection Interposed  by  the  defendants— ttiat 
the  plaintiff  cannot  recover  upon  the  claims 
assigned  to  him.  The  objection  Is  based  on 
the  idea  that  the  statute  above  mentioned 
creates  the  right  or  chose  in  action,  rights  so 
created  not  being  assignable  in  law.  But 
since  we  are  of  opinion  that  the  right  or 
chose  in  action  is  not  created  by  the  statute. 
but  arises  out  of  the  implied  contract  of  tbe 
defendants  to  repay  the  money  belonging  to 
the  depositor,  the  objection  falls,  because  of 
the  statute  which  renders  all  choses  in  ac- 
tion arising  on  contract  assignable  in  law. 
Practice  Act  (Gen.  St.  p.  2581)  {  340. 

At  the  trial  the  defendants  offered  to  prove 
a  set-off  against  one  of  the  plaintiff's  assign- 
ors for  a  loss  sustained  through  the  wagers. 
This  offer  was  properly  overruled  on  the 
ground  that  snch  an  indebtedness  could  exist 
only  by  affirming  the  validity  of  the  wager- 
ing agreement,  which,  of  course,  was  inad- 
missible. 

We  find  no  error,  and  the  judgment  la  at- 
firmed. 


BIOHABDSON  t.  OBBLI  et  aL 

(Oonrt  of  Chancery  of  New  Jersay.     Feb.  18, 
1903.) 

FRAUDULENT  CONTBTANCB3— ACTION  TO  SKT 
ASIDE— RBCBIVBR  OF  INSOLVENT  CORPORA- 
TION-^DDOMBNT  CREDITORS  OF  FRAUDU- 
LENT ORANTEE-OONVSTANCB  IN  CONTBM- 
PLATION  OF  INSOLVENCY. 

L  An  insolvent  corporation,  by  its  treasurer, 
executed  a  bill  of  sale  of  all  its  property  to  an 
insolvent  firm  of  which  be  was  a  member, 
without  consideration.  Held,  that  tbe  convey- 
ance was  fraudulent  as  to  the  corporation's 
creditors  and  as  to  its  receiver,  representlug 
them,  under  the  statute  of  frauds,  and  was  also 
in  violation  of  the  provisionB  of  Corjwration  Act, 
i  64  (Gen.  St  p.  919),  forbidding  transfers  in 
contemplation  of  insolvency. 

2.  A  judgment  creditor  of  a  fraudulent  gran- 
tee, who  has  levied  on  the  goods  fraudulently 
conveyed  prior  to  the  appointment  of  a  receiver 
of  the  grantor,  is  not  a  bona  fide  purchaser 
for  a  good  consideration  within  Gen.  St.  p. 
1^)5,  i  15,  excepting  bona  flde  purchasers  from 
the  operation  of  the  statute  of  frauds,  and  ac- 
quires no  title  or  lien  prior  to  that  of  the  Judg- 
ment creditors  of  the  grantor,  whose  debts  ex- 
isted at  the  time  of  the  fraudulent  conveyance. 

T  t.  Bee  Fraudulent  OonTaraiiaei,  vaL  tt,  Oent 
Die  i  6U. 
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Salt  by  Britton  Blchardson,  assignee;  etc., 
against  Cbarles  Oerll  and  others.  Heard  on 
bill,  cross-bill,  answer,  replication,  and  proofs. 
Decree  for  complainant 

Oorbin  ft  Corbln,  for  receiver.  Mr.  Car- 
rick,  for  Judgment  creditors. 

SMBHY,  y.  O.  The  qnestlon  now  to  be  de- 
cided arises  on  a  cross-bill  flled  by  defendant 
Kellogg,  as  receiver  of  an  insolvent  corpora- 
tion, the  National  Silk  Label  Company.  This 
company,  on  April  26,  1896,  conveyed  all  its 
property  to  the  firm  of  William  MacFarlane 
&  Ck».  On  April  27,  1896,  this  firm  made  an 
assignment  for  the  benefit  of  its  creditors, 
and  the  assignee  took  possession  of  the  prop- 
erty, which  comprised  also  other  property 
than  tbe  property  conveyed  by  the  silk  com- 
pany. Subsequently  defendant  Oerii,  a  cred- 
itor of  tbe  firm  of  MacFarlane  &  Co.,  obtain- 
ed a  Judgment  against  the  firm,  and  levied 
on  the  property  In  the  possession  of  their  as- 
signee, including  the  property  conveyed  by 
tbe  silk  company.  As  to  the  property  levied 
on  as  tbe  firm  property, '  the  execution  has 
been  held  valid  as  against  the  assignment. 
The  property  conveyed  by  the  silk  company 
has  been  separately  sold  by  the  receiver  ap- 
pointed for  all  the  property  of  MacFarlane 
&  Co.,  and  after  the  payment  of  a  mortgage 
gtven  by  the  silk  company  prior  to  the  con- 
veyance, which  was  prior  to  the  unsecured 
creditors  of  the  silk  company,  and  also  to  the 
Oerll  Judgment,  a  surplus  of  about  |3,000 
remains  in  court  Claims  against  the  silk 
company,  more  than  sufficient  to  exhaust  the 
sum,  and  which  existed  at  the  time  of  the 
bin  of  sale,  have  been  proved  against  the 
receiver,  and  the  receiver  files  this  cross-bill 
to  have  the  transfer  by  the  silk  company  to 
MacFarlane  declared  fraudulent  and  void, 
and  to  have  the  surplus  paid  over  to  him  for 
the  creditors  of  the  silk  company. 

The  receiver,  in  a  bill  of  this  character, 
represents,  as  Is  well  settled,  the  creditors 
of  the  silk  company,  and  is  entitled  to  set 
aside  conveyances  in  fraud  of  the  company's 
creditors.  On  the  evidence  there  can  be  no 
question,  I  think,  that  the  conveyance  was 
in  fact  fraudulent  against  the  company's 
creditors.  The  grantees  paid  nothing  for  the 
conveyance.  They  were  themselves  insol- 
vent and  at  the  time  they  contemplated  an 
Immediate  assignment  for  tbe  benefit  of  their 
creditors.  Tills  assignment  was  made,  and 
the  real  object  of  the  conveyance  In  question 
seems  to  have  been,  to  save  the  expense  of  a 
doable  assignment  and  to  settle  the  affairs 
of  both  the  company  and  firm  in  a  single 
lnsolv«tcy  proceeding.  One  of  the  two  mem- 
bers of  tbe  firm  of  MacFarlane  &  Co.  was 
treasurer  of  the  silk  company,  and  executed 
tbe  bin  of  sale  on  its  behalf.  The  convey- 
ance was  clearly  made  in  contemplation  of 
loaolvency,  and,  as  both  grantor  and  grantee 
participated  In  tbe  fraud,  the  conveyance 
was  fraadnlent  against  the  creditors  of  the 


Bilk  company  under  the  statute  of  frauds. 
It  was  also  a  violation  of  the  provisions  of 
the  Corporation  Act  i  64  (Oen.  St.  p.  919), 
forbidding  transfers  in  contemplation  of  In- 
solvency. 

Tbe  only  question  is  whether  a  Judgment 
creditor  of  a  fraudulent  grantee,  who  has  lev- 
led  upon  tbe  goods  fraudulently  conveyed 
prior  to  the  appointment  of  a  receiver,  has  a 
title  or  lien  prior  to  that  of  the  Judgment 
creditors  of  the  fraudulent  grantor,  whose 
debts  existed  at  the  time  of  the  fraudulent 
transfer,  or  the  receiver,  who  stands  in  their 
rights.  I  considered  this  question  in  Oouse 
V.  Columbia,  etc.,  Ca  (N.  J.  Ch.  1895)  33 
Atl.  297,  299,  reaching  the  conclusion,  upon 
the  authorities  there  cited,  that  the  Judgment 
creditor  of  the  fraudulent  grantee  was  not  a 
bona  fide  purchaser  for  a  good  consideration 
within  the  saving  provision  of  the  fifteenth 
section  of  the  statute.  Oen.  St  p.  1605.  The 
following  additional  authorities  also  support 
this  view  denying  the  right  of  the  Judgment 
creditor  of  the  fraudulent  grantee  to  be  con- 
sidered a  bona  fide  purchaser  for  good  consid- 
eration under  the  statute:  Mlngus  v.  Condit 
(Zabriskle,  Ch.,  1873)  23  N.  J.  Bq.  313,  31S, 
approved  In  Knowles  Loom  Works  v.  Vach^r 
(Sup.  Ct  1893)  57  N.  J.  I^w,  490,  496,  81 
Atl.  306^  83  L.  R.  A.  305,  affirmed  on  error, 
69  M.  J.  Law,  586,  39  Atl.  1114;  14  A.  &  K 
Bncy.  Law  (2d  Ed.)  287,  note  1. 

The  Judgment  creditor,  not  being  a  bona 
fide  purchaser  for  good  consideration,  is 
therefore  not  protected  by  the  statute  of 
frauds.  The  same  consequences  follow  if 
the  bill  of  sale  is  void  as  a  conveyance  in 
contemplation  of  Insolvency,  and,  in  either 
aspect  of  tbe  transfer,  it  Is  void  as  against 
the  existing  creditors  of  the  silk  company 
and  its  receiver  as  representing  them. 

I  will  advise  a  decree  that  the  money  In 
court  be  paid  to  the  receiver. 


BOROUGH    OF    MADISON    v.    MORRIS- 
TOWN   GASLIGHT    CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

OASLIOHT  COMPANY— CHARTER— POWERS. 

1.  The  authority  conferred  upon  the  Morris- 
town  Gaslifcht  Company  by  section  1  of  its 
charter  (P.  L.  1855,  p.  74)— to  sell  gas  for  the 
purpose  of  lighting  the  streets,  buildiugs,  man- 
ufactories, and  other  places  situated  in  Morris- 
town  and  its  vicinity— does  not  authorize  that 
company  to  enter  into  the  independent  munici- 
pality of  Madiaon,  foor  miles  distant  from  Mor- 
ristown,  and  lay  pipes  In  the  streets  thereof. 

2.  The  authority  conferred  by  section  2  of 
the  defendant  company's  charter — to  lay  down 
its  gas  pipes  in  the  streets,  alleys,  lanes,  ave- 
nues, aad  public  grounds  of  Morristown  and 
its  vicinity— does  not  authoriie  it  to  lay  its 
gas  pipes  in  the  streets  of  other  places,  consti- 
tuting independent  municipal  governments,  be- 
yond and  outside  of  the  municipal  corporation 
of  which  tlie  unincorporated  villag*  of  Morris- 
town  was  a  part  in  1856. 

Garretson,  J.,  dissenting. 

(Syllabus  by  the  Court)      ^  . 

Digitized  by  VjOOQIC 


440 


M  ATLANTIC  BBPORTEB. 


(N.J. 


Appeal  from  Court  of  Chancery. 

Bill  by  the  boruugh  of  Madison  against  the 
Morristown  Gaslight  Company.  Decree  for 
defendant,  and  complainant  appeals.  Re- 
versed. 

Charles  A.  Kathbun,  for  appellant  Joseph 
Cross  and  WlUard  W.  Cutler,  for  defendant 

FORT,  J.  The  blU  in  this  case  Is  filed 
by  the  borough  of  Madison  to  enjoin  the  de- 
fendant company  and  Its  agents  from  dig- 
ging trenches  and  the  like  in  Madison  avenue, 
In  said  borough. 

The  Morristown  Gaslight  Company  was  In- 
corporated by  special  act  of  the  Legislature, 
approved  February  19,  1855  (P.  L.  1855,  p. 
74).  By  the  first  section  of  the  act  it  is 
provided  that  the  company  "shall  have  pow- 
er and  authority  to  manufacture,  make  and 
sell  gas,  •  *  *  for  the  purpose  of  light- 
ing the  streets,  buildings,  manufactories,  and 
other  places,  situated  in  Morristown  and  its 
vicinity,  and  to  enter  Into  and  execute  con- 
tracts, agreements  or  covenants  in  relation 
to  the  objects  of  the  corporation."  .The  sec- 
ond section  enacts  that  the  corporation  shall 
be  "empowered  to  lay  down  their  gas  pipes, 
and  to  erect  gas  posts,  burners,  and  refiectors 
in  the  streets,  alleys,  lanes,  avenues  and  pub- 
lic grounds  of  Morristown  and  its  vicinity, 
and  the  dwellings,  stores,  and  other  places 
situated  therein." 

The  borough  of  Madison  was  Incorporated 
in  188»  under  the  borough  act  of  1878  (P. 
L.  1878,  p.  403),  and  is  now  governed  by  the 
general  borough  act,  approved  April  24,  1887 
(P.  L.  1897,  pp.  285,  329,  §  96).  By  section 
28  of  the  borough  act  of  1897  boroughs  are 
given  power  "to  prescribe  the  manner  In 
which  corporations  or  Individuals  shall  exer- 
cise any  privilege  granted  to  them  in  the 
use  of  any  street,  road  or  highway  or  in 
digging  up  the  same  for  any  purpose  what- 
ever," and,  further,  "to  provide  for  the  sew- 
erage or  drainage  of  the  borough  and  for  the 
laying  of  pipe  for  the  conveyance  of  water 
and  gas  for  private  or  public  use  in  the 
streets,  highways  or  alleys  or  beneath  the 
sidewalks  of  said  borough  and  to  regulate 
the  same."  The  defendant  company  In  this 
case  Is  admittedly  In  the  act  of  opening 
Morris  avenue  without  the  consent  of  the 
borough;  the  defendant  claiming  that  by  its 
charter  it  is  empowered  to  lay  down  gas 
pipes  "in  the  streets,  alleys,  lanes,  avenues, 
and  public  grounds  of  Morristown  and  Its 
vicinity,"  without  interference  by  any  munic- 
ipal or  other  authority,  so  long  as  it  does 
not  affect  or  impede  public  travel,  "and  it 
shall  restore  the  highways  opened  by  It  and 
leave  the  same  in  as  good  condition  as  be- 
fore."    P.  L.  1855,  p.  74,  S  2. 

At  the  time  the  charter  was  granted  to  the 
defendant  company,  Morristown  was  quite 
compactly  settled,  and  was  a  part  of  Morris 
township,  in  the  county  of  Morris,  but  was 
not  incorporated.    Madison  was  likewise  an 


unincorporated  village,  situated  within  the 
township  of  Chatham,  in  Morris  county. 
Madison  is  about  four  miles  from  Morris- 
town. Morris  township  and  Chatham  to'wn- 
shlp  adjoined  in  1855,  and  that  part  of  Cbat- 
ham  township  out.  of  which  the  borough  of 
Madison  was  carved  in  1889  lies  adjoining 
the  Morris  township  line. 

'The  question  here  is  a  very  narrow  one: 
Does  the  right  to  lay  gas  pipes  In  the  streets, 
lanes,  avenues,  alleys,  and  public  grounds  of 
Morristown  and  its  vicinity  authorize  the  de- 
fendant company  to  enter  and  lay  gas  pipes 
in  the  streets  of  an  adjoining  Independent 
municipality?    It  seems  to  me  that  sueb   a 
construction  is  doing   violence  to  language. 
It  cannot  be  that  the  legislative  purpose  was 
to  confer  upon  the  defendant  company,  under 
its  right  to  lay  gas  pipes  in  streets  and    to 
supply  gas  to  buildings  in   the   vicinity    of 
Morristown,   the  power   to  enter   adjoining 
municipalities  which   had   independent  gov- 
ernments, and  of  which  Morristown  was  not 
then  a  part    "Vicinity,"  as  used  In  the  stat- 
ute,   applies   only    to   the   streets,    avenues, 
lanes,  alleys,  and  public  places  adjoining  the 
village  of  Morristown.    It  does  not  embrace 
other  places  and  territory,  constituting  an  In- 
dependent municipal  government,  beyond  and 
outside  of  the  municipal  corporation  of  which 
the  unincorporated  village  of  Morristown  was 
a   part  in  1855.     English's   Law  Dictionary 
defines  "vicinity"  as  "adjacent;   that  which 
is  near."     Webster  defines  "vicinity"  as  (1) 
the  quality  or  state  of  being  near  or  not 
remote;  nearness;  proximity;  (2)  that  which  is 
adjacent  to  anything;  neighborhood.    "Neigh- 
borhood"  is   defined   as   "dwelling   near;    a 
place  near;    adjoining   district;    the  inhab- 
itants who  live  la  the  vicinity  of  eadi  other; 
as,  the  fire  alarmed  all  the  neighborhood." 
Bronsou.  C.  J.,  In  Esterly  v.  Cole.  3  N.  T. 
502,  505,  says,  "I  understand  'neighborhood' 
to  mean  the  same  town  or  place  where  the 
plaintiff  carried  on  business,  and  not  a  differ- 
ent town  or  place."    In  Coyle  v.  Chicago  R. 
Co.,  27  Mo.  App.  584,  the  court  adopt  Web- 
ster's definition. 

The  act  of  incorporation  of  the  defendant 
company  is  not  difficult  of  construction.  Its 
language  construes  itself.  The  company  Is 
incorporated  to  supply  gas  "for  the  purpose 
of  lighting  the  streets,  buildings,  manufac- 
tories, and  other  places  situated  in  Morris- 
town and  its  vicinity."  Every  building  or 
other  place  in  Morristown  may  be  lighted. 
Buildings  in  the  vicinity  of  Morristown  may 
also  be  lighted.  The  intent  was  to  give  the 
defendant  the  right  to  lay  gas  pipes  and  light 
Morristown  and  the  buildings  or  factories  ly- 
ing in  its  vicinity— that  is,  adjoining  Morris- 
town. If  this  construction  is  not  pnt  upon 
the  act,  where  will  you  say  vicinity  extends? 
If  it  takes  in  the  Independent  municipality 
of  Madison,  why  not  Chatham  and  Summit? 
Is  it  not  clear  that  the  Legislature  meant  to 
confine  the  franchise  of  this  company  to  the 
place  named  in  the  act,  and  Its  vicinity,  aa 
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contr&dlstingrniBbed   from   other   towns  and 
places?    It  aeeiuB  to  me,  tliis  is  clear. 
Tbe  decree  below  Is  reversed. 

UAKRET80N,  J.,  dissenting. 


SCOTT  T.  BiAYOR,   ETC.,  OF  JERSEY 
CITY. 

(Gotirt  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

MUNICIPAL    CORPORATIONS— FIREMAN— RIQHT 
TO  PENSION— DEATH  IN  PERFORM- 
ANCE OF  DUTY. 

1.  By  the  second  section  of  an  act  entitled 
"An  act  for  the  pensioning  of  firemen  in  cer- 
tain cities  of  this  state"  (P.  I-..  1897,  p.  263), 
it  is  enacted  that  "if  any  officer  or  man  per- 
manently employed  in  any  fire  department  in 
any  such  city  shall  be  fatally  injured  while  in 
the  performance  of  or  attempting  to  discharge 
bis  duties,  such  mnnlcipal  board  shall  allow 
the  widow,  If  there  be  any,  •  •  •  an  an- 
nual pension  equal  to  one  half  the  salary  re- 
ceired  by  such  officer  or  man  at  the  time  of  his 
death  to  be  paid  to  such  widow  during  her  wid- 
owhood. *  •  •"  A  member  of  a  paid  fire 
department  in  one  of  such  cities,  whose  entire 
time  was  devoted  to  the  dnties  of  his  office, 
which  consisted  of  work  in  the  firehouse,  open- 
inj;  tbe  hose  and  apparatus,  and  in  fighting 
fires,  was  killed  by  falling  from  a  trolley  car 
while  on  his  way  from  the  firehonse  to  his 
home  in  the  city  during  one  of  the  hours  set 
apart  by  the  commanding  officer  for  the  taking 
of  meals.  His  widow  brought  suit  against 
the  city  under  the  above  section  to  recover  a 
year's  pension.  At  the  close  of  the  trial  the 
court  directed  a  verdict  for  defendant,  one  of 
the  grounds  being  that  the  deceased  was  not 
engaged  in  the  performance  of  his  duty  within 
tbe  meaning  of  the  act.  Upon  reference  to  the 
first  section  of  the  act,  it  appeared  that  a  like 
pension  was  awarded  to  a  fireman  whose  duty 
re<iuired  active  service  in  the  extinguishment 
of  fires  and  who  should  become  incapacitated 
for  further  duty  as  a  result  of  injm-y  received 
in  the  discharge  of  or  attempt  to  discharge 
snch  duty.  It  was  held  on  review  that  the  two 
sections  should  be  read  together  in  construing 
the  second  section,  and  that  it  clearly  appeared 
that  deceased  was  not  at  tbe  time  of  his  death 
engaged  in  the  performance  of  his  duties  with- 
in the  meaning  of  the  act,  and  that  there  was 
no  error  in  the  direction  of  the  verdict. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Barbara  Scott  against  the  mayor 
and  aldermen  of  Jersey  City.  Judgment  for 
defendant.    Plaintiff  brings  error.    Affirmed. 

Hiker  &  Rlker,  for  plaintiff  in  error.  John 
W.  Queen,  for  defendant  In  error. 

HENDRICKSON,  J.  The  plaintiff  in  er- 
ror brought  salt  against  the  defendant  city 
to  recover  tbe  amount  of  an  annual  pension, 
which  she  claimed  to  be  due  her  upon  tbe 
death  of  her  husband  while  serving  as  a 
boseman  of  Engine  Company  No.  1  In  tbe 
flre  department  of  Jersey  City.  Tbe  action 
was  based  upon  tbe  second  section  of  an  act 
entitled  "An  act  providing  for  the  pensioning 
of  flremen  in  certain  cities  of  this  state"  (P. 
L.  1807,  p.  263),  which  reads  as  follows:  "If 
any  officer  or  man  permanently  employed  in 


any  fire  department  in  any  such  dty  shall  be 
fatally  Injured  while  in  the  performance  of, 
or  attempting  to  discharge  bis  duties,  such 
municipal  board  shall  allow  the  widow,  U 
there  be  any,  •  *  •  an  annual  pension 
equal  to  one  half  the  salary  received  by  such 
officer  or  man  at  the  time  of  his  death,  to  be 
paid  to  such  widow  during  her  widowhood, 
•  •  •"  The  plaintiff's  husband  became  a 
member  of  the  flre  department,  which  was  a 
paid  one,  on  January  26,  1899.  He  was  per- 
manently employed  in  tbe  fire  department 
from  that  time  until  March  14,  1899,  when  he 
fell  from  a  trolley  car  in  that  city  while  on 
his  way  home  from  the  firehouse  of  the  com- 
pany to  take  supper  with  bis  family,  receiv- 
ing injuries  from  the  effect  of  which  he  died 
tbe  next  day.  At  tbe  close  of  tbe  plaintiff's 
case,  motion  was  made  to  direct  a  verdict  for 
the  defendant,  on  the  -  following  grounds: 
(1)  Because  the  deceased  was  not  at  the  time 
of  his  fatal  injury  in  the  performance  or  at- 
tempt to  discharge  his  duty  as  a  fireman  aa 
contemplated  by  the  act  in  question;  (2)  be- 
cause the  act  was  unconstitutional,  in  that  it 
was  special,  and  also  its  object  was  not  ex- 
pressed in  its  title;  (3)  because  the  act  was 
not  mandatory,  and  the  city  had  not  by  ordi- 
nance provided  for  such  a  pension  under  the 
act  The  learned  trial  judge  granted  the  mo- 
tion, and  directed  a  verdict  for  the  defend- 
ant To  this  ruling  exception  was  allowed 
and  sealed,  and  error  baa  been  assigned 
thereon. 

Our  first  Inquiry  will  be  whether  the  first 
ground  of  the  motion  should  be  sustained. 
Tbe  defendant's  contention  is  that  in  order  to 
recover  under  this  act  it  must  appear  that 
the  death  occurred  while  the  fireman  was  ac- 
tively engaged  in  the  performance  of,  or 
attempt  to  discharge,  the  duty  of  extinguish- 
ing flres.  The  contention  in  behalf  of  tbe 
plaintiff  is  that  tbe  act  has  a  broader  mean- 
ing, and  extends  to  a  death  which  occurs 
while  the  member  is  performing  any  of  his 
duties  required  by  the  act  or  by  the  regula- 
tions of  the  department. 

The  plaintifF  produced  In  evidence  the  rules 
and  regulations  of  the  department  from 
which  it  appeared  that  Its  officers  and  em- 
ployes were  required  to  devote  their  entire 
time  to  the  interests  of  tbe  department;  that, 
for  the  purpose  of  getting  meals,  no  more 
than  three  separate  hours  daily  may  be  al- 
lowed to  each  officer  and  member,  except 
that  by  special  permission  of  the  proper  of- 
ficer two  leaves  of  VA  hours  each  may  be 
allowed  in  lieu  thereof;  and  that  the  com- 
manding officer  must  see  that  members  ol>- 
taln  their  meals  as  regularly  as  circumstan- 
ces will  permit.  There  was  other  evidence 
submitted  tending  to  prove  that  the  duties 
of  the  deceased  member  were  to  do  his  share 
of  the  work  around  the  bouse,  sucn  as  clean- 
ing up  the  hose  and  apparatus  and  work  at 
flres;  that  be  was  always  on  duty;  that  his 
hour  for  supper  set  apart  on  that  day  was 
between  7  and  8  o'clock;  that  the  meal  hours 
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were  bo  arranged  that  four  men  could  be 
kept  on  duty  at  all  times;  that  during  ab- 
sence for  meals  the  members  must  carry  a 
key  to  the  nearest  alarm  box,  and  send  in 
an  alarm  In  case  of  a  fire,  and  to  go  to  the 
fires  If  any  should  break  out;  that,  on  the 
day  of  the  accident,  the  deceased  was  dressed 
In  the  uniform  of  the  department 

Upon  this  evidence  It  was  contended  that 
the  deceased  member  was  engaged  In  the 
performance  of  his  duty  at  the  time  of  his 
fatal  Injury,  within  the  meaning  of  the  act, 
and  that  the  plaintiff  had  established  her 
case.  Assuming,  as  we  may,  that  the  reg- 
ulations of  the  department  were  duly  au- 
thorized by  the  city  charter,  and  looking  at 
the  second  section  alone,  there  might  be  some 
doubt  as  to  the  true  solution  of  the  ques- 
tion thus  raised.  But,  according  to  a  well- 
established  canon  of  constmctlon,  when  one 
part  of  a  statute  is  obscure,  we  are  permitted 
to  look  at  the  other  parts  of  the  same  statute 
and  compare  them  with  the  former  in  reach- 
ing a  conclusion  as  to  its  true  meaning.  At- 
torney General  t.  SiUem,  2  H.  &  C.  515;  1 
Bl.  Com.  00;  Bacon's  Abr.  tit  "Statutes" 
(1)  2;  Mason  t.  Paterson,  36  N.  X  Law,  190; 
23  Am.  &  Eng.  Encyc.  306. 

Referring  to  section  1  of  the  act  under 
consideration,  we  find  that  the  municipal 
board  having  charge  of  said  fire  department 
are  authorized  to  "retire  from  service  any 
officer  or  man  permanently  employed  in  such 
department  whose  duty  requires  active  serv- 
ice in  the  extinguishment  of  fires,  who  shall 
have  become,  or  shall  hereafter  become  in- 
capacitated, either  mentally  or  physically,  for 
the  performance  of  such  duty,  whenever  such 
Incapacity  is  or  shall  be  the  result  of  Injury 
received'  or  sickness  contracted  in  the  dis- 
charge or  attempt  to  discharge  such  duty." 
And  the  person  so  retired  is  awarded  the 
same  pension  as  that  awarded  under  the 
second  section.  And,  reading  these  two  sec- 
tions in  conjunction.  It  seems  quite  clear  that 
what  |the  Legislature  intended  was  that  the 
principle  upon  which  the  municipal  body  was 
to  dispense  its  bounty  should  be  the  same 
under  both  sections,  and  that  was  the  recog- 
nition of  the  extra  hazard  that  came  to  its 
members  while  discharging  or  attempting  to 
discharge  the  duties  required  in  the  active 
service  of  extinguishing  fires.  This  construc- 
tion Is  in  harmony  also  with  the  reason  and 
spirit  of  the  law,  which  manifestly  was  to 
reward  fidelity  and  encourage  the  firemen  to 
heroic  eftorts  in  protecting  the  cities  from  the 
destructive  element  of  fire. 

A  number  of  cases  have  been  called  to  oar 
attention  In  the  argument  which  have  aris- 
en In  the  administration  of  the  pension  laws, 
which  award  pensions  to  soldiers  or  their 
representatives  where  they  have  been  Injured 
or  killed  while  "in  the  line  of  duty."  And 
In  one  of  these  cases  the  soldier,  who  had 
been  thus  injured  while  going  or  coming  be- 
tween the  captato's  headquarters  In  a  village 
and  their  homes,  under  orders  of  the  captain, 


was  held  to  have  been  'in  the  line  of  bis 
duty,"  within  the  meaning  of  the  act  Case 
of  Heacock,  4  Dec.  Dep.  Int  Pensions,  160. 
But  these  cases  have  very  slight  bearing  here, 
where,  as  we  have  seen,  properly  interpreted, 
the  duty  is  defined  as  one  iierformed  In  the 
active  service  of  extinguishing  fires.  And 
we  must  also  have  regard  to  the  fact  that 
these  decisions  are  made  by  the  Pension  Bu- 
reau, which  is  not  a  court,  and  whose  offi- 
cers are  not  invested  with  judicial  functions. 
In  re  McLean  (D.  G.)  87  Fed.  648. 

The  conclusion  reached  is  that  the  plain- 
tiff's husband  was  not  engaged  In  the  per- 
formance or  attempt  to  discharge  his  duty  as 
such  fireman  at  the  ttme  of  his  fatal  Injury, 
and  that  for  this  reason  the  trial  judge  com- 
mitted no  error  In  directing  a  verdict  It  is 
therefore  unnecessary  to  examine  the  other 
grounds  for  the  motion. 

The  result  Is  that  the  Judgment  below  is 
affirmed. 


OTIS  T.  LANS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

QUO  WARRANTO— TITLE  TO  OFFICE— CHOSKH 
FREKHOLDBRS— CONSTITUTIONAL  LAW— SPB- 
CIAL  ACT— VOTERS— DIBFBANCHISBMBNT. 

1.  The  title  of  the  relator  as  well  as  the  re- 
spondent may  be  inquired  into  nuder  the  act 
entitled  "An  act  in  relation  to  the  writ  of  quo 
warranto,"  approved  February  18,  1896  (P.  L. 
1895.  p.  82). 

2.  The  act  entitled  "A  supplement  to  an  act 
to  incorporate  the  chosen  freeholders  in  the  re- 
spective counties  of  this  state,"  approved 
March  24,  1899  (P.  L.  1899,  p.  427),  in  so  far 
as  it  requires  a  majority  vote  to  elect  such  free- 
holders in  all  towushipe,  except  in  townships 
in  counties  of  the  first  class,  is  unconstitutional, 
because  in  this  respect  special. 

3.  The  provision  of  our  election  law  which  de- 
clares that  "every  person  shall  be  entitled  to 
vote  in  the  election  district  in  which  he  actual- 
ly resides  and  not  elsewhere"  will  not  be  held 
to  disfranchise  voters  who  vote  at  a  polling 
plac^  selected  and  advertised  by  the  proper  offi- 
cers as  the  polling  place  of  the  district  in 
which  such  voters  reside,  notwithstanding  the 
place  so  selected,  but  at  which  the  election  is 
otherwise  lawfully  held,  is  outside  the  terri- 
torial limits  of  the  election  district  for  which 
it  is  provided;  no  fraud  or  other  harm  being 
shown  or  charged. 

(Syllabus  by  the  Court) 
Bogart  J.,  dissenting. 

Error  to  Supreme  (3ourt 

Quo  warranto  by  the  state,  on  the  relation 
of  Lewis  Lane,  against  James  E.  Otis.  From 
the  judgment  both  parties  bring  error.  Be- 
versed. 

I.  W.  Oarmichael,  for  plaintiff  in  txtor. 
George  Reynolds  and  John  O.  Homer,  for  de- 
fendant In  error. 


FORT,  J.  The  relator  claims  to  have  been 
legally  elected  to  the  office  of  chosen  free- 
holder of  Ocean  county  from  the  township  of 
Little  Egg  Harbor,  at  an  election  held  In 
March,   1901.    The  board  of  freeholders  of 
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■aid  connty  ref nsed  to  recognize  the  relator, 
DotwlthBtandlng  be  took  the  oath  of  offlce 
and  tendered  himself  ready  to  enter  upon  its 
datlea,  but,  Instead,  they  recognized  the  In- 
cumbent as  elected,  at  said  election,  to  said 
office.  This  proceeding  is  to  oast  the  incum- 
bent and  seat  the  relator. 

With  so  much  of  the  opinion  of  the  8n- 
jtreme  Gonrt  as  holds  that  in  a  quo  warranto 
proceeding  between  an  Incumbent  and  a 
claimant  for  the  offlce,  who  is  also  the  rela- 
tor, the  title  of  both  the  incumbent  and  re- 
lator may  be  inquired  into,  we  agree.  This 
Ifl  undoubtedly  the  rule  since  the  act  ap- 
proved February  18,  1895  (P.  L.  1895,  p.  82). 
We  also  agree  with  the  Supreme  C!ourt 
that  the  act  entitled  "A  supplement  to  an  act 
to  Incorporate  the  chosen  freeholders  In  the 
respectlTe  counties  of  this  state,"  approved 
Karch  24,  1899,  is  unconstitutional.  In  so  far 
aa  it  provides  that  in  all  townships,  other 
than  townships  in  counties  of  the  first  class. 
It  aball  require  a  majority  of  all  the  votes 
cast  to  elect  a  chosen  freeholder.  This  act 
clearly  relates  to  the  internal  alTalrs  of  town- 
ships, and.  In  this  respect.  Is  special,  in  that 
It  does  not  apply  to  all  the  townships  of  the 
state  required  to  elect  chosen  freeholders. 
P.  L.  1899,  p.  427. 

With  the  conclusion  of  the  Supreme  Gonrt 
that  the  relator  is  entitled  to  the  offlce,  and 
that  the  Incumbent  shall  be  ousted,  we  do 
not  agree.  The  township  of  Little  Egg  Har- 
bor Is  entitled  to  be  represented  in  the  board 
of  chosen  freeholders  of  Ocean  county  by 
one  freeholder.  In  February,  1901,  there  was 
set  off  from  Little  Egg  Harbor  township  a 
part  of  the  township,  to  create  the  borough 
of  Tnckerton.  P.  L.  1901,  p.  27.  A  borough 
vtdch  baa  a  population  of  not  less  than  3,000 
Inhabitants  is  entitled  to  be  represented  by 
a  chosen  freeholder.  P.  L.  1897,  p.  285,  {  2. 
Where  there  are  less  than  3,000  inhabitants 
In  a  borough,  the  statute  provides  that  "the 
votes  polled  in  such  borough  for  freeholder 
shall  be  added  to  the  votes  polled  in  the 
township  and  be  canvassed  in  the  same  man- 
ner as  the  votes  of  the  several  election  dis- 
tricts in  the  township  are  directed  by  law  to 
be  canvassed."  Borough  Act  (P.  L.  1897,  p. 
287,16). 

At  the  election  at  which  the  relator  claims 
to  have  been  elected,  the  voters  of  the  bor- 
ough and  the  township  both  voted  at  the  poll- 
ing places  advertised  for  them,  respectively, 
to  vote  at.  There  is  no  claim  that  the  voters 
legally  entitled  to  vote  because  residents  of 
the  borongb,  voted  at  the  polling  place  adver- 
tised as  the  polling  place  for  the  residents  of 
the  townsihip  outside  the  borough.  Nor  did 
any  of  the  residents  of  the  township  vote  in 
the  borough  polling  place.  There  Is  no  ques- 
tion aa  to  the  legality  of  the  voters  voting  In 
each  polling  place. 

The  only  ground  of  claim  by  the  relator  is 
that  the  votes  cast  by  residents  of  the  town- 
Alp  ontalde  of  the  borough  sbotdd  not  be 


counted  because  the  polling  place  selected  by 
the  clerk,  and  advertised  as  the  place  for  said 
voters  to  vote,  was  not,  in  fact,  located  with- 
in the  territory  outside  the  borough,  and 
within  the  township  voting  district,  but  was. 
In  fact,  in  a  building  situated  within  the  ter- 
ritorial boundaries  of  the  borough  of  Tucker- 
ton. 

There  is  no  allegation  of  fraud  on  the  part 
of  any  one.  Does  the  mere  fact  that  a  vot- 
ing precinct  or  polling  place  has  been  selected 
outside  the  district  defeat  the  whole  vote  cast 
at  such  polling  place?  That  does  not  raise 
the  question  of  one  voter  lawfully  entitled  to 
vote  in  one  district  voting  in  the  ballot  box 
of  another  district,  but  Is  the  case  of  a  voter 
voting,  at  the  polling  place  provided  for  him 
to  vote  at,  for  the  district  In  which  he  re- 
sides. Every  person  who  voted  at  the  poll- 
ing place  set  up  for  the  residents  of  the  town- 
ship of  Little  Egg  Harbor  to  vote  at  was 
legally  entitled  to  vote  at  the  lawful  polling 
place  provided  for  the  residents  of  said  elec- 
tion district  to  vote. 

Sections  7,  8,  12,  64,  and  69  of  the  general 
election  law  are  the  important  sections  In  de- 
termining the  rights  of  the  relator  and  of  the 
residents  of  the  township  whose  votes  it  is 
alleged  should  not  be  counted.  P.  L.  1898, 
pp.  237,  239,  240,  270,  272. 

Section  7  requires  the  clerk  of  every  town- 
ship "at  least  eight  days  prior  to  •  •  • 
the  day  of  election  to  put  up  an  advertise- 
ment In  at  least  five  of  the  most  public  places 
within  the  township,  of  the  time,  place  and 
purpose  of  the  election  and  the  offices  to  be 
filled  thereat." 

Section  64  requires  that  the  board  of  regis- 
try and  election  shall,  in  their  respective  dis- 
tricts, bold  and  conduct  all  elections  held 
throughout  the  state. 

Section  69  reads:  "Every  person  posseM- 
Ing  the  qualifications  required  by  the  C!onsti- 
tutlon  and  being  duly  registered  as  required 
by  this  act,  shall  be  entitled  to  vote  in  the 
election  district  in  which  he  actually  resides, 
and  not  elsewhere." 

Section  12  of  the  election  law  defines  what 
an  election  district  is,  as  follows:  "For  the 
purpose  of  this  act  the  term  'election  district' 
denotes  the  territory  within  which  there  is 
a  single  polling  place  for  all  the  voters  there- 
in." 

Section  8  of  the  same  act  devolves  upon 
the  clerk  of  every  township,  prior  to  the  first 
meeting  of  the  board  of  registry  and  election, 
to  "procure  for  «ach  election  district  In  bis 
township,  a  suitable  room  In  which  said 
board  shall  meet  to  make  and  revise  the  reg- 
ister of  voters  and  also  to  hold  the  election." 

The  voter  must  vote,  or  be  disfranchised, 
at  the  place  selected  by  the  clerk  and  adver- 
tised as  the  polling  place  for  the  "election  dis- 
trict" In  which  he  resides.  These  sections  of 
the  election  law  only  fix  the  method  of  se- 
lecting the  place  and  giving  notice  to  the 
voter  where  he  may  lawfully  vote  as  a  real- 
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dent  of  a  particular  election  district  An  er- 
ror of  the  clerk  in  the  selection  of  tlie  place 
Rliould  not  disfranchise  the  voter.  No  mut- 
ter where  the  place  is,  if  it  Is  the  place  se- 
lected and  advertised,  and  where  the  proper 
election  officers  conduct  the  election^  and  is 
the  only  place  lawfully  provided  for  the 
voters  of  that  particular  election  district  to 
vote  at,  the  ballots  thus  cast  are  cast  by  legal 
voters,  and  cast  In  the  place  provided  for 
that  purpose  by  the  officer  charged  with  that 
duty  by  law.  If  a  clerk,  by  selecting  a  place 
Just  over  an  election  district  line,  could  de- 
feat the  whole  vote  of  the  district,  it  would 
be  putting  a  premium  on  fraud.  The  right 
of  suffrage  is  too  sacred  to  be  defeated  by  an 
act  for  which  the  voter  is  in  no  way  respon- 
sible, unless  by  the  direct  mandate  of  a  valid 
statute  no  other  construction  can  be  given. 
There  Is  nothhig  in  our  election  law  which 
requires  the  rejection  of  votes  honestly  cast 
and  counted  in  a  case  like  the  one  before  us. 

Where  the  election  inspector  changed  the 
place  of  election  on  election  day,  the  Su- 
preme Court  of  Michigan  said:  "Here  was 
an  election  held  under  the  forms  of  law  In 
good  faith.  No  fraud  is  imputed.  No  per- 
son cast  a  vote  who  was  not  entitled.  The 
relator  has  failed  to  show  himself  injured  by 
the  action  of  Inspector  of  election."  Parrlng- 
ton  V.  Turner,  53  Mich.  72,  18  N.  T.  644,  61 
Am.  Rep.  88;  Preston  v.  Culbertsbu,  58  Cal. 
198.  • 

In  Nebraska,  it  Is  held  that  the  casting  of 
votes  by  electors  outside  of  their  district,  at 
a  voting  place  established  for  them,  is  a  mere 
irregularity  not  affecting  the  merits  of  the 
election,  and  the  vote  should  be  counted. 
Peard  v.  State,  34  Neb.  372,  51  N.  W.  828. 

In  Texas,  where  the  Constitution  of  the 
state  requires  electors  to  vote  in  the  precinct 
of  their  residence,  it  was  held  that  an  elec- 
tion advertised  to  be  held  at  the  courthouse, 
which  was  outside  the  precinct,  'was  valid, 
notwithstanding  the  constitutional  require- 
ment that  electors  must  vote  in  the  precinct 
of  their  residence.  Ex  parte  White,  33  Tex. 
Cr.  R.  594,  28  S.  W.  542. 

To  the  same  effect  is  the  decision  of  the 
Court  of  Appeals  In  New  York  in  People  v. 
Carson,  155  N.  Y.  491,  50  N.  E.  292. 

We  think  the  provisions  of  our  election 
law,  here  alleged  to  defeat  the  right  of  the 
incumbent,  are  directory  merely,  and  that, 
where  no  fraud  or  other  harm  is  shown  or 
charged,  the  failure  to  observe  their  require- 
ments should  not  disfranchise  the  voter. 
Smith  V.  Howell,  60  N.  J.  Law,  384,  389,  38 
Atl.  180. 

The  Incumbent,  having  received  a  plurality 
of  the  votes  cast  at  the  polling  places  in  the 
borough  of  Tuckerton  and  the  township  of 
Little  Egg  Harbor,  was  duly  elected  to  the 
office  which  the  relator  seeks. 

The  Supreme  Court  Is  reversed. 

BOGARX.  7..  dlsseni. 


CHARLTON  v.  CJOLUMBIA  REAL  ESTATES 

CO. 

(Court  of  Chancery  of  New  Jersey.    Feb.  21, 

1903.) 

SPECIFIC     PERFORMANCE  —  LANDL.ORD     AND 

TENANT-CONTRACT— EVIDENCE— STAT- 
UTE   OF    FRAUDS— EQUITY. 

1.  The  owner  of  a  building  executed  an 
"agreement"  to  lease  certain  land  for  a  term  oC 
years  at  a  certain  rental,  and  subsequently  ex- 
ecuted a  receipt  for  $100  "on  account  of  agree- 
ment for  lease,  for  which  details  are  to  be  set- 
tled on."  Thereafter  a  draft  of  a  lease  was 
made,  and  sent  by  the  owner  to  the  proposed 
lessee,  which  contained  terms  not  previously  ex- 
pressed, but  was  not  signed  by  the  owner. 
Held,  that  there  was  no  contract. 

2.  In  a  suit  for  specific  performance  of  a  con- 
tract whereby  defendant  was  to  lease  certain 
premises  to  plaintifF,  a  draft  of  a  lease  sent  by 
defendant  to  plaintiff,  but  not  signed  by  defend- 
ant, was  obnoxious  to  the  statute  of  frauds,  pro- 
vidina  that  all  leases  not  signed  by  the  parties 
shall  have  only  the  force  of  Teases  at  will. 

3.  In  a  suit  for  specific  performance  of  a 
contract  to  lease  by  defendant  to  plaintiff,  there 
was  no  proof  showing  that  plaintiff  had  done 
anything  in  part  performance  of  the  lease,  ex- 
cept to  pay  $100,  which  had  been  returned  to 
her;  that  she  had  never  entered  into  posses- 
sion of  the  premises  or  made  any  improve- 
ments, though  she  had  expended  some  money  to 
get  plans  for  improvements  from  an  architect. 
Held,  that  there  was  no  such  performance  as  to 
entitle  plaintiff  to  specific  performance  inas- 
mnch  as  she  had  an  adequate  remedy  at  law  for 
any  damages. 

4.  A  lessee  in  a  contract  to  lease  may  not 
have  specific  performance  as  against  a  bona  fide 
holder  of  the  premises  without  notice. 

Suit  by  Sallna  A.  Charlton  against  the  Co- 
lumbia Real  Elstate  Company  for  specific  per- 
formance of  a  contract  to  lease.  Bill  dismiss- 
ed. 

The  bill  in  this  case  is  filed  to  compel  the 
specific  performance  of  an  agreement  alleged 
by  the  complainant  to  have  been  made  by 
the  defendant  company  for  the  lease,  under 
special  terms,  of  a  lot  of  land  situate  in  At- 
lantic City.  The  complainant  alleges  that, 
by  a  contract  made  between  herself  and  the 
defendant  company,  the  latter  agreed  to  lease 
to  the  complainant  the  lot  of  land  In.  ques- 
tion, with  the  privilege  of  a  15-foot  entrance 
way  to  the  demised  premises,  and  the  use  of 
the  doors  across  the  entrance  way,  for  the 
period  of  10  years  from  June  15,  1901,  at  the 
annual  rental  of  $1,200;  that  it  was  express- 
ly agreed  that  at  the  ext>iration  of  the  lease 
the  defendant  company  should  purchase  all 
improvements  erected  on  the  premises  by  the 
complainant,  at  a  price  to  be  fixed  by  three 
arbitrators,  and  that  in  the  meantime  said 
buildings  and  improvements  should  stand 
as  security  for  the  rent  to  become  due  during 
the  term;  that  she  paid  $100  to  the  defend- 
ant company  on  account  of  the  rent,  for 
wliich  the  defendant  gave  her  a  receipt:  that 
she  had  the  privilege  of  paying  the  rent  in 
cash,  or  of  furnishing  security  for  the  same, 
at  her  pleasure;  that,  in  conformity  with  the 
agreement,  she  delivered  to  the  attorney  of 
the  defendant  company  two  promissory  notes 
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—one  for  $300,  payable  In  two  months  from 
date,  and  one  for  $6,000,  payable  In  three 
months  from  date— both  Indorsed  by  a  citi- 
zen of  Atlantic  City  of  large  wealth  and 
good  financial  standing;  and  that  at  the  same 
time  she  delivered  to  blm  an  agreement  and 
lease  which  had  been  prepared  under  the  di- 
rections  of  the  defendant  company,   which 
agreement  was  executed  by  her.    The  prom- 
issory notes  and  the  agreement  executed  by 
her  were,  she  alleges,  retained  from  the  21st 
of  May,  1901,  until  the  Ist  of  June,  when 
they  were  retnmed  to  her;  the  company  hav- 
ing refused  to  accept  the  suretyship  of  the 
indorser.     The  refusal  of  this  security,  and 
to  deliver  possession,  the  complainant  alleges, 
was  due  to  the  fact  that  the  defendant  com- 
pany bad  found  another  applicant  for  the 
premises,  at  a  higher  rental.    The  complain- 
ant further  avers  that  she  subsequently  ten- 
dered to  the  attorney  of  the  defendant  com- 
pany $1,100,  the  balance  of  the  rent  for  the 
first  year,   and  demanded  possession  of  the 
property,  and  that  the  attorney  declined  to 
receive  the  money,  telling  her  he  bad  no  au- 
thority, and  sent  her  to  the  agent  of  the  de- 
fendant company;    that  on  the  3d  day  of 
July,  1901.  she  tendered  the  $1,100  to  the 
agent  of  the  defendant  company,  and  de- 
manded possession  of  the  property,  which  he 
refuged.    She  alleges  that  she  then  caused  a 
notice  to  be  served  on  the  defendant  compa- 
ny on  July  10,  1901,  demanding  possession; 
stating  that  she  would  sue  for  specific  per- 
formance If  It  was  refused  to  her,  and  noti- 
fying the  defendant  company  that  the  $1,100 
rent  would  be  paid  whenever  they  were  will- 
ing to  accept  It,  which  offer  was  again  re- 
fused.   The  complainant  tenders  herself  ready 
to  pay  the  rent  reserved  by  the  agreement, 
and  prays  that  the  defendant  may  be  decreed 
to  specifically    perform    the   agreement    set 
forth  in  the  bill,  and  execute  the  lease  which 
the  defendant  company  had  prepared,   and 
which  Is  already  signed  by  the  complainant, 
and  to  deliver  possession  of  the  property  to 
the  complaluunt,  and  for  further  relief. 

The  Columbia  Real  Estate  Company  Is  the 
sole  defendant.  It  files  its  answer,  denying 
all  the  allegations  in  the  bill,  except  those 
specifically  in  the  answer  admitted.  The 
defendant  company  admits  that  negotiations 
were  opened  between  the  parties,  looking  to- 
wards tlie  leasing  of  the  property  In  ques- 
tion, and  that  a  duplicate  copy  of  a  proposed 
leiise  was  prepared,  but  avers  that  It  was 
never  executed  by  the  defendant  company, 
I'.or  delivered.  The  defendant  admits  that 
when  the  negotiations  for  a  lease  were  begun 
the  complainant  paid  $100,  which  the  defend- 
ant says  It  tendered  back  to  the  complainant 
on  the  2d  day  of  July,  1901,  when  it  appeared 
she  was  unable  to  carry  Into  effect  the  agree- 
ment for  leasing,  and  that  all  negotiations 
between  the  parties  were  then  and  there  de- 
clared to  be  off.  The  defendant  avers  that 
It  the  time  of  the  first  negotiations  the  rental 
Money  was  agreed  to  be  paid  in  cash;   that 


complainant  asked  the  defendant  to  accept 
notes,  which  the  defendant  consented  to  do 
If  secured  by  a  satisfactory  hidorser,  which 
the  defendant  Insists  was  not  furnished.  The 
defendant  denies  the  tender  of  $1,100  on  July 
1,  1901,  and  avers  that  the  complainant  neg- 
lected and  refused  to  pay  the  balance  of  the 
rental  money,  and  further  avers  that  the  de- 
fendant company,  before  the  alleged  tender, 
handed  back  to  the  complainant  the  $100 
which  had  been  paid,  and  notified  complain- 
ant of  defendant's  Intention  to  proceed  no 
further  In  the  matter  of  leasing.  The  defend- 
ant further  says  that  it  has  leased  the  prem- 
ises to  other  parties,  who  are  now  tenants  of 
defendant,  actually  in  the  possession  of  the 
premises. 

■  Issue  was  joined  on  these  pleadings,  and 
the  cause  came  to  final  hearing. 

A.  B.  Kndicott,  for  complainant.  O.  A. 
Bourgeois,  for  defendant 

GRET,  v.  C.  (after  stating  the  facts).  The 
bill  seeks  the  specific  performance  of  an  al- 
leged agreement  for  the  leasing  for  ten  years 
of  a  lot  of  land  situate  In  Atlantic  City,  ad- 
mittedly owned  by  the  defendant,  the  Co- 
lumbia Real  Estate  Company.  The  agree- 
ment is  not  alleged  in  the  bill  to  have  been 
in  writing.  The  defense  is:  First.  That  no 
agreement  between  the  parties  touching  the 
alleged  leasing  was  ever  finally  concluded. 
It  is  admitted  that  negotiations  were  opened, 
and  that  they  had  made  some  progress  to- 
wards an  agreement,  but  it  Is  denied  that  any 
concluded  contract  was  made  between  the 
parties.  Secondly.  The  defendant  insists,  as 
the  claimed  agreement  is  for  a  lease  for  a 
10-year  term,  that  It  must  have  been  evi- 
denced by  a  writing  signed  by  the  lessor,  or 
by  his  lawfully  authorized  agent,  and  that 
no  such  writing  has  been  shown,  etc.,  nor 
any  equitable  excuse  for  Its  nonproductlon. 

The  statute  of  frauds,  in  Its  first  section, 
prescribes  the  effect  which  shall  be  given  to 
leases  of  land  for  a  longer  period  than  three 
years,  wheh  they  are  not  put  in  writing, 
signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing.  The  phrasing  of  this 
clause  of  the  statute  is  in  the  words  follow- 
ing: "That  all  leases,  estates.  Interests  of 
freehold  or  term  of  years,  or  any  uncertain 
Interests  of.  In,  to  or  out  of  any  messuages, 
lands,  tenements,  or  hereditaments,  made  or 
created,  or  hereafter  to  be  made  or  created, 
by  livery  and  seisin  only,  or  by  parol,  and 
not  put  In  writing,  and  signed  by  the  parties 
so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writ- 
ing, shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not,  either 
In  law  or  equity,  be  deemed  or  taken  to  have 
any  other  or  greater  force  or  effect,  any  con- 
sideration for  making  any  such  parol  leases 
or  estates  notwithstanding,  except  neverthe- 
less all  leases  not  exceeding  the  term  of  three 
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years  from  the  making  thereof."  Oen.  St 
p.  1602.  f  1. 

The  bill  of  complaint  does  not  allege  that 
the  contract  whereby  the  defendant  company 
"agreed  to  lease"  was  In  writing.  The  frame 
of  the  bill  shows  that  the  agreement  that  a 
lease  should  be  given,  and  the  lease  itself, 
were,  tn  the  contemplation  of  the  parties, 
several  and  distinct  transactions.  The  proofs 
also  show  that  there  were  negotiations  be- 
tween the  parties  preliminary  to  an  intended 
leasing.  These  preliminaries  are,  to  an  im- 
perfect extent,  evidenced  by  writings.  The 
following  are  copies  of  these  preliminary 
writings. 

Exhibit  C2:  "Agreement  made  this  sev- 
enth day  of  May  between  Columbia  Real  Es- 
tate Co.  of  the  first  part  &  Mrs.  Charlton  of 
Atlantic  City  of  the  second  part,  wltnesseth, 
that  the  party  of  the  first  part  will  make  a 
lease  for  ten  years  of  a  certain  building  on 
their  ground  in  rear  of  stores  to  contain  about 
eighty  feet  in  width  by  about  one  hnndred 
feet  in  depth  with  a  fourteen  foot  entrance 
from  boardwalk,  to  consideration  to  be  a 
rental  of  twelve  hundred  dol.  per  annum 
payable  yearly  in  advance,  lease  to  date  from 
June  15th,  1901.  The  party  of  the  first  part 
to  be  put  to  no  expense  whatever  in  this  mat- 
ter, and  security  to  be  given  for  the  rent. 
Columbia  Real  Estate  Co.,  by  H.  G.  Berg- 
man, Agt.  S.  A.  Charlton.  Wltnesseth  by 
Ida  J.  Atkinson." 

Exhibit  C3:  "Received  Atlantic  City,  May 
7th,  1901,  of  Mrs.  S.  A.  Charlton,  one  hun- 
dred dol.  on  ace.  of  agreement  for  lease  to 
be  made  to  Mrs.  Charlton,  for  which  details 
are  to  be  settled  on.  Columbia  Real  Estate 
Co.,  by  H.  G.  Bergman,  Agt." 

These  papers  were  signed  and  passed  at 
the  same  time  from  the  defendant  compa- 
ny's agent  to  the  complainant.  As  they  re- 
late to  the  same  transaction,  they  must  be 
deemed  to  be  parts  of  one  instrument.  Ex- 
hibit C2  is  a  memorandum  of  an  agreement 
for  a  lease.  Exhibit  C3  Is  a  receipt  for  $100 
on  account  of  that  agreement.  The  effect  of 
these  two  writings  shows  on  the  face  of  them 
that  the  parties  in  their  negotiations  bad  not 
by  these  writings  yet  arrived  at  any  con- 
tract, the  terms  of  which  had  been  definitely 
agreed  upon  between  them.  The  receipt.  In 
express  words,  recognizes  this.  In  the  phrase 
referring  to  the  lease,  "for  which  details  are 
to  be  settled  on."  The  proof  shows  that 
when  these  memoranda  of  May  7th  were 
signed  the  details  of  the  lease  had  not  yet 
been  finally  "settled  on."  and  were  not  ex- 
pressed In  those  agreements.  Plans  for 
buildings  to  be  erected  by  the  lessee  had 
been  submitted  and  approved,  but  certain  di- 
mensions and  angles  of  the  premises,  which 
might  call  for  a  survey,  had  not  yet  been  as- 
certained, and  a  method  of  compensating  the 
proposed  lessee  for  her  expenditures  In  Im- 
provements, by  paying  her  a  price  to  be  fixed 
by  an  arbitrator,  was  yet  under  discussion, 
as  details  of  the  proposed  lease  which  were 


yet  to  be  settled.  None  of  these  incidents  of 
the  proposed  lease  were  set  ont  In  the  written 
memoranda  of  May  7th.  The  two  memoran- 
da of  May  7th  are  the  only  writings  signed 
by  or  for  the  defendant  company.  These  In- 
struments themselves,  as  well  as  the  evi- 
dence of  the  negotiations  of  the  parties  as  to 
details  to  be  settled,  show  that  when  they 
were  created  no  concluded  contract  had  yet 
been  made.  No  other  written  paper  of  any 
kind  was  ever  "signed  by  the  parties  maldng 
or  creating  the  same,  or  by  their  agents  there- 
unto lawfully  authorized  In  writing,"  etc. 

A  comparison  of  the  contract  of  lease 
which  the  bill  seeks  to  have  decreed  to  be 
made,  with  these  two  writings,  also  sbows 
that  the  complainant  is  not  asking  for  the 
making  of  a  lease,  the  terms  of  which  are 
set  forth  In  these  two  writings,  but  for  quite 
a  different  instrument  The  bill  of  complaint 
prays  that  the  defendant  company  may  be 
decreed  specifically  to  perform  the  agree- 
ment therein  set  forth.  The  agreement  for 
a  lease  set  forth  In  the  bill  contains  a  nnm- 
ber  of  terms,  dealing  with  matters  of  sub- 
stance, which  are  not  In  any  way  referred 
to  In  the  previous  written  memoranda.  The 
bill  of  complaint  demands  a  lease  which 
shall  convey  "the  use  of  the  doors  across  the 
entrance  way,"  and  which  shall  oblige  the 
defendant  company  to  "purchase  all  Improve- 
ments erected  on  the  premises  by  the  cont- 
plainant  at  a  price  to  be  fixed  by  three  ar- 
bitrators, and  that  in  the  meantime  the  said 
buildings  and  Improvements  should  stand  as 
security  for  the  rent  to  become  due  during 
the  term";  that  the  complainant  should  have 
"the  privilege  of  paying  the  rent  In  cash,  or 
of  furnishing  security  for  the  same,  at  her 
pleasure."  None  of  these  Incidents,  Impos- 
ing obligations  upon  the  defendant  company 
of  great  Importance,  some  of  which  are  es- 
sentially part  of  the  lease,  are  included  with- 
in the  two  writings  signed  by  the  defend- 
ant company's  agent,  and  above  recited.  No- 
where, either  in  pleadings,  evidence,  or 
argument.  Is  It  Intimated  that  the  complain- 
ant would  In  this  cause  accept  a  decree  for 
the  making  of  a  lease  which  did  not  contain 
these  Incidents.  On  the  contrary.  It  Is  In- 
sisted that  the  decree  shall  be  for  a  lease  on 
these  terms.  We  must  therefore  look  else- 
where than  to  the  writmgs  signed  by  the 
defendant  company  to  find  the  terms  of  the 
lease  which  the  complainant  insists  the  de- 
fendant is  bound  to  make.  These  terms  are 
expressed  in  a  prepared  draft  of  a  lease, 
which  was  never  executed  by  the  defendant 
company,  but  a  copy  of  which,  having  been 
drawn  In  counterpart,  was  sent  unsigned  to 
the  complainant;  the  duplicate  being  retained 
by  the  defendant  company.  At  this  stage 
of  the  negotiations,  differences  arose  l>etween 
the  parties  as  to  security  offered  for  the  rent 
by  the  complainant  The  prepared  draft  was 
never  signed  and  delivered  by  the  lessor. 
The  complainant  was  told  that  the  "nego- 
tiations were  all  off."  and  that  the  detend- 
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ant  agent  could  not  sign  the  lease.  The 
$100  which  the  complainant  bad  paid  waa 
sent  back  to  her. 

The  complainant  offered  In  evidence  the 
copy  of  this  unsigned  draft  of  a  lease  which 
-waa  sent  to  her,  and  It  has  been  marked 
"Kzhibit  01."  The  complainant  (proposed 
lessee)  has  signed  It,  but  the  defendant  (pro- 
posed lessor)  has  not  A  cursory  examina- 
tion of  this  draft  of  lease  affords  additional 
proof  that  the  previous  written  memoranda 
of  May  7,  1901,  signed  by  the  defendant  com- 
pany, did  not  express  a  concluded  contract 
between  the  parties,  and  that  after  they  had 
been  made  there  were  further  negotiations, 
or,  U  no  further  negotiations,  yet  there  were 
terms  of  the  letting  already  agreed  upon, 
which  were  not  included  In  the  written  mem- 
orandum, though  both  parties  recognized 
their  essentiality  as  component  parts  of  the 
lease.  These  were  the  "details  to  be  settled 
on"  which  were  referred  to  in  the  memoran- 
dam  receipt  It  is  this  proposed  but  unexe- 
cuted lease  which  the  complainant  Insists, 
by  her  bill  of  complaint  was  agreed  to  be 
given  as  a  lease  of  the  premises  in  question. 
This  unexecuted  paper  contains  all  the 
above-recited  terms  as  to  the  use  of  doors, 
and  obliging  the  defendant  lessor  to  purchase 
imivovements  at  an  arbitrated  price,  and 
making  them  meanwhile  stand  as  seciurlty 
for  the  rent  and  giving  the  lessee  the  priv- 
ilege of  paying  the  rent  in  cash,  or  of  fur- 
nishing seciulty  therefor,  at  her  pleasure. 
This  unexecuted  draft  of  lease  has  of  itself 
no  efficacy  as  the  concluded  agreement  of  the 
parties,  because  It  was  never  executed  by 
the  lessor.  The  parties  got  into  a  dispute 
before  that  was  done  about  the  character  of 
the  security  for  the  rent  and  the  proposed 
lease  was  declared  off,  as  above  stated. 
Nothing  In  all  the  proofs  shows  that  there 
ever  was  a  time  when,  as  to  each  Incident 
of  the  proposed  contract  the  parties  came  to 
be  of  the  same  mind,  and  finally  contracted 
each  with  the  other  that  such  a  lease  should 
be  made.  The  court  of  appeals  declared  In 
the  case  of  Brown  v.  Brown,  33  N.  J.  Eq.  G50, 
that  when  specific  performance  Is  sought,  the 
terms  of  the  contract  must  have  been  com- 
pletely determined  and  definitely  ascertained 
between  the  parties.  It  It  be  doubtful 
whether  the  contract  was  finally  closed,  equi- 
ty will  not  interfere. 

The  utmost  effect  that  can  be  ascribed  to 
the  two  memoranda  of  May  7th  is  tliat  they 
amounted  to  an  agreement  to  enter  upon  an 
agreement  upon  terms  to  be  afterwards  set- 
tled between  the  parties.  On  the  face  of 
the  receipt  of  that  date  is  an  express  declara- 
tion that  details  of  the  lease  were  yet  to  be 
settled.  Lord  Wensleydale,  in  Rldgway  v. 
Wharton,  6  H.  U  O.  305,  declares  such  an 
agreement  to  be  a  contradiction  in  terms, 
and  that  It  Is  absurd  to  say  that  one  enters 
Into  an  agreement  until  the  terms  of  that 
agreement  are  settled.  Leaving  the  effect  of 
the  written  memoranda  of  May  7th  which 


were  signed  by  the  defendant  company  only, 
all  the  proofs  show  that  it  was  always  in  the 
contemplation  and  Intent  of  both  parties  that 
a  written  lease  of  some  sort  should  be  exe- 
cuted by  the  complainant  as  well  as  the  de- 
fendant, which  should  contain  clauses  sev- 
erally binding  upon  each  of  them.  It  was 
the  execution  of  this  mstrument  by  the  sig- 
nature of  both  parties,  and  Its  delivery, 
which  It  was  Intended  should  conclude  the 
bargaining.  This  appears  by  the  fact  that 
the  draft  of  the  proposed  lease  contained 
various  terms  not  Included  In  the  previous 
written  memoranda,  but  Imposing  serious  ob- 
ligations upon  the  parties.  These  were  the 
details  which,  when  the  memoranda  of  May 
7tn  were  made,  were  yet  to  be  settled  on. 
This  draft  of  lease  never  was  executed  and 
delivered  by  the  lessor.  There  never  waa 
any  complete  determination  and  definite  as- 
certainment of  the  terms  of  the  contract. 

A  further  objection  by  defendant  is  that 
the  unexecuted  draft  of  lease  Is  obnoxious  to 
the  statute  of  frauds,  as  a  basis  for  a  de- 
cree for  spedflc  performance,  such  as  Is  here 
prayed.  This  draft  of  lease  purports  to  con- 
vey a  10-year  term  in  lands.  It  Is  not  in 
writing  signed  by  or  for  the  party  making  it 
(the  lessor).  The  statute  prescribes  that  such 
an  agreement  even  If  finally  concluded  be- 
tween the  parties,  but  not  expressed  In  a 
signed  writing,  shall  have  only  the  force  and 
effect  of  a  lease  at  will.  This  the  complain- 
ant is  not  willing  to  accept  She  asks  that 
she  be  decreed  to  have  a  lease  for  a  10-yaar 
term,  with  all  the  attending  advantages  of 
privilege  to  erect  improvements  which  the 
defendant  company  shall  be  obliged  to  pay 
for  at  an  arbitrated  price.  The  statute  Is  a 
bar  to  any  such  decree. 

The  written  memoranda  being  ambiguous 
In  their  phrasing,  considerable'  latitude  has 
been  allowed,  Introducing  parol  proof  as  to 
the  attending  negotiations  of  the  parties.  In 
order  to  ascertain  what  was  meant  by  "de- 
tails to  be  settled  on."  Little  or  no  proof 
has  been  offered  showing  that  the  complain- 
ant has  done  anything  In  part  performance 
of  what  she  claims  was  a  concluued  con- 
tract partly  in  parol.  She  paid  $100,  which 
has  been  returned  to  her.  She  has  since  ten- 
dered or  offered  the  first  year's  rental,  but 
this  tender  was  based  on  the  assumption  that 
she  had  a  concluded  and  binding  contract 
with  the  defendant.  In  this  she  was  mis- 
taken, as  is  above  shown.  She  never  en- 
tered into  poBsession  of  the  premises,  nor 
made  any  of  the  contemplated  Improvements. 
She  did  expend  some  money  to  get  plans  from 
an  architect.  None  of  these  incidents  con- 
stitute such  a  part  performance  of  a  con- 
tract as  entitled  the  complainant  to  the  fa- 
vorable consideration  of  this  court  by  a 
decree  for  specific  preformance.  For  all  loss 
or  inconvenience  she  may  have  suffered  she 
may,  if  she  has  any  right,  be  fully  and  ade- 
quately compensated  by  an  action  at  law  for 
damages. 
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There  Is  an  additional  objection  which  this 
court  ought  to  consider  on  this  application 
for  relief  by  specific  performance.  It  ap- 
pears in  a  letter  of  the  complainant's  solicit- 
or, ottered  in  evidence  for  complainant,  that 
before  this  suit  was  brought  he  was  notified 
that  the  defendant  company  had  rented  the 
premises  in  dispute  to  other  parties.  There 
is  other  proof  containing  lllce  suggestion. 
No  such  other  persons  have  been  brought  in 
as  defendants  in  this  cause.  It  may  be  that 
such  persons  are  bona  flde  holders,  without 
notice  of  the  alleged  equity  of  the  complain- 
ant, so  that  a  decree  in  this  suit  against  the 
defendant  company  for  specific  performance 
may  be  of  no  avail  against  such  other  par- 
ties. If  this  condition  should  appear,  this 
court  would  refuse  specific  performance,  even 
If,  as  against  the  defendant  company,  the 
complainant  was  shown  to  be  entitled  to  It. 
.Tobnson  v.  Hubbell,  10  N.  J.  Eq.  332,  64  Am. 
Dec.  773. 

Upon  the  whole  case,  the  complainant's  bill 
should  be  dismissed,  with  costs. 


OCEAN   GROVE   CAMP   MEETING   ASS'N 

OF  M.  B.  CHURCH  v.  SANDERS. 

(Court  of  Errois  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

I^ANDLORD  AND  TENANT— RB-ENTRT— BREACH 
OF  COVENANT— EJECTMENT. 

1.  The  mere  breach  of  covenant  by  the  ten- 
ant can  give  the  landlord  no  right  of  re-entry 
unless  there  be  a  stipulation  in  the  lease  that 
such  breach  of  covenant  shall  work  a  forfei- 
ture or  determination  of  the  tenant's  interest, 
in  which  case  ejectment  will  lie.  No  ejectment 
can  be  maintained  by  the  landlord  for  mere 
breach  of  covenant  not  coupled  with  a  proviso 
that  the  term  shall  end.  His  only  remedy 
would  be  an  .action  for  breach  of  covenant. 

2.  When  there  is  a  provision  in  the  lease  that 
on  nonperformance  of  a  covenant  by  the  lessee 
the  term  shall  be  at  an  end,  it  Is  not  within 
the  operation  of  the  seventh  section  of  the 
landlord  and  tenant  act  (Gen.  St.  p:  1916).  In 
such  case  ejectment  by  the  lessor  will  lie  with- 
out proving  that  there  was  no  sufflcient  dis- 
tress upon  the  premises. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Ocean  Grove  Camp  Meeting  As- 
sociation of  the  Methodist  Episcopal  Church 
against  Henry  M.  Sanders.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  S.  Applegate  &  Son,  for  plaintiff  In 
error.  Samuel  A.  Patterson,  Esq.,  for  de- 
fendant in  error. 

VAN  SYCKEL,  J.  This  Is  an  action  of 
ejectment  instituted  in  the  Monmouth  circuit 
court,  based  upon  alleged  breaches  of  a  deed 
executed  by  the  plaintiff  to  the  defendant,  of 
which  the  following  is  a  copy: 

"This  indenture  made  the  11th  day  of  June 
in  the  year  of  our  Lord  1877,  between  the 

Tl.  See  Landlord  and  Tenant,  vol.  S2,  Cent.  Die. 
I  1167. 


Ocean  Grt>ve  Camp  Meeting  Association  of 
the  Methodist  Episcopal  CSiurch  of  the  first 
part  and  Henry  M.  Sanders  of  the  dty  of 
Yonkers,  In  the  county  of  Westchester  and 
state  of  New  York  of  the  second  part,  wit- 
nesseth,  that  the  said  party  of  the  first  part 
for  and  in  consideration  of  the  sum  of  $2,250 
lawful  money  of  the  United  States  of  Amer- 
ica to  them  in  hand  well  and  truly  paid  by  the 
party  of  the  second  part,  at  and  before  the 
sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acloiowledged,  and 
the  yearly  assessment  of  rent  and  covenants 
hereinafter  mentioned  and  reserved,  to  be 
kept  and  paid  and  performed,  have  demised, 
leased  and  let  and  hereby  do  demise,  lease 
and  let  unto  the  said  Henry  M.  Sanders,  his 
heirs,  executors,  administrators  and  assigns 
all  tliat  certain  plot,  piece,  or  parcel  of  ground 
known  and  designated  as  lots  Nos.  1,324. 
1,325,  1,326,  1,327,  on  the  map  of  lots  on 
Camp  ground  of  the  said  the  Ocean  (Jrove 
Camp  Meeting  Association  of  the  Methodist 
Episcopal  Church,  being  a  part  of  the  same 
premises  situated  In  Ocean  township,  in  the 
county  of  Monmouth  and  state  of  New  Jersey, 
acquired  by  them,  the  said  party  of  the  first 
part,  by  virtue  of  the  authority  given  by 
their  charter  for  the  purposes  of  said  coriJo- 
ratlon  by  conveyance  to  them  made  by  Wil- 
liam D.  Osborn  and  wife  and  David  H. 
Brown  and  wife,  by  deed  dated  August  4, 
1870,  and  recorded  in  Book  227  of  Deeds  of 
said  Monmouth  County,  pages  57  and  60;  to 
have  and  to  hold  the  said  lot  or  parcel  of 
ground  and  ail  and  singular  the  premises 
hereby  described  with  the  appurtenances  un- 
to the  said  Henry  M.  Sanders,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  to  bis 
and  their  only  proper  use,  benefit,  and  be- 
hoof, but  for  the  purposes  hereinafter  desig- 
nated, and  under  and  subject  to  the  rules 
and  regulations  which  may  from  time  to 
time  be  adopted  as  to  manner  of  building 
upon  and  care  of  the  lots,  and  the  buildings 
and  improvements  which  may  be  erected 
thereon  for  and  during  the  full  term  of 
ninety-nine  years  from  this  day  fully  to  be 
completed  and  ended,  renewable  to  the  said 
Henry  M.  Sanders  his  heirs  and  assigns,  for 
a  like  term  of  years  forever,  paying  there- 
for to  the  said  party  of  the  first  part  their 
successors  or  assigns,  and  for  a  yearly  rent 
for  demised  premises  not  to  exceed  seven 
per  centum  of  the  sum  of  six  hundred  dollars 
at  such  time  or  times  in  each  year  of  said 
term  as  the  same  may  be  required  by  the  said 
party  of  the  first  part  or  their  successors  or 
assigns.  Subject  however,  nevertheless,  and 
this  lease  is  granted  and  accepted  according- 
ly, to  the  regulations  which  may  from  time 
to  time  be  adopted  and  promulgated  for  the 
government  of  the  said  camp  grounds,  and 
which  are  hereby  made  part  of  this  instru- 
ment as  fully  to  all  intents  and  pui-poses  as 
if  they  were  incorporated  herein,  and  the  said 
party  of  the  second  part  for  himself,  his 
heirs,  executors  and  administrators,  doth  cot- 
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enant,  promise  and  agree  with  tbe  aald  party 
of  the  first  part,  their  successors  and  as- 
signs well  and  truly  to  pay  to  them  the  said 
assessment  as  herelnaforesald  within  thirty 
days'  after  the  notice  of  the  same  and  In  case 
the  said  party  of  the  secoud  part  shall  per- 
sistently neglect  or  refuse  to  pay  the  same 
or  to  observe  the  hereinafter  contained  coy- 
enants  or  said  regulations  or  any  or  either 
of  them  or  any  or  either  herein  contained,  It 
shall  be  lawful  for  the  said  party  of  the 
first  part  their  successors  or  assigns  to  en- 
ter into  and  upon  said  demised  premises  and 
bold  the  same  as  of  their  former  estate  or 
estates,  and  this  lease  shall  thereupon  and 
from  thenceforth  be  wholly  at  an  end,  and 
the  estate  hereby  granted  shall  cease  and 
determine;  and  also  that  the  said  party  of 
the  second  part  shall  not  and  will  not  at  any 
time  hereafter  without  the  written  consent 
of  the  party  of  the  tirst  part,  their  successors 
or  assigns,  use  or  occupy  said  demised  prem- 
ises or  any  part  thereof,  or  any  building  or 
other  structure  thereon,  or  suffer  or  permit 
the  same  or  any  part  thereof  to  be  used  or 
occnpled  as  a  boarding  house  or  any  mercan- 
tile or  mechanical  trade  or  purposes  whatso- 
CTer  or  In  any  other  way  or  for  any  purpose 
except  as  a  temporary  residence  and  seaside 
resort  for  and  during  the  term  commencing 
the  15th  day  of  May  and  ending  the  30th 
day  of  October  of  each  year;  and  also  that 
the  said  party  of  the  second  part  shall  not 
nor  wlU  at  any  time  during  the  said  term 
give,  demise,  let,  assign,  set  over  or  In  any 
manner  dispose  of  the  hereby  demised  prem- 
ises or  any  part  thereof  for  all  or  any  part 
of  tbe  term  hereby  granted  to  any  person  or 
persons  whatever  without  the  consent  and 
approbation  in  writing  of  the  said  party  of 
the  first  part,  their  successors  or  assigns, 
first  had  and  obtained  for  that  purpose." 

The  execution  and  delivery  of  this  deed 
was  duly  proven,  and  ofTered  In  evidence  by 
the  plaintlir.  On  the  trial  of  the  cause  the 
Jury  was  instructed  to  find  a  special  verdict 
in  answer  to  each  of  the  following  questions 
submitted  to  It:  (1)  Whether  the  assessments 
to  be  paid  were  made  for  the  years  1887, 
1888,  1889,  1891,  1883,  1394,  1896,  and  1896, 
under  the  terms  and  provisions  of  the  said 
deed,  against  the  premises  thereby  demised  to 
the  defendant  (2)  Was  the  amount  so  as- 
sessed In  each  of  said  years  on  the  premises 
demised  to  the  defendant  less  than  7  per 
centom  on  |600?  (3)  Did  the  defendant  re- 
ceive notice  of  said  assessments  from  the 
plaintiff  association  for  each  of  said  years 
after  they  were  so  levied  on  the  premises  de- 
mised to  and  owned  by  him?  '  (4)  Did  the  de- 
fendant persistently  neglect  or  refuse  to  pay 
such  assessments  within  SO  days  after  such 
assessment  notices  were  respectively  receiv- 
ed, and  at  any  time  after  such  30  days  to 
the  time  of  the  commencement  of  this  suit? 
To  each  of  these  qnestlons  the  Jury,  by  Its 
verdict,  answer  In  the  afilrmatlve.  There- 
upon the  trial  court  certified  to  the  Supreme 
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Court  for  Its  advisory  opinion  the  three  fol- 
lowing questions:  (1)  Whether  the  money 
consideration  reserved  in  the  said  deed  to 
be  paid  by  the  defendant  is  rent  within  the 
meaning  of  the  seventh  section  of  our  land- 
lord and  tenant  act.  (2)  Whether  the  notice 
given  was  in  compliance  with  the  terms  of 
the  deed.  (3)  Whether  the  assessments  were 
legally  levied  under  the  terms  of  the  deed. 

It  is  immaterial  whether,  as  defendant  con^ 
tends,  the  Supreme  Court  erroneously  sup- 
posed that  Exhibit  No.  7  was  the  notice  re- 
ferred to  In  the  second  question  certified,  as 
there  was  sufficient  evidence  to  Justify  the 
verdict  of  the  Jury  upon  the  question  of  an- 
nual notice  of  the  assessments  made.  To  all 
these  questions  the  Supreme  Court  certified 
an  affirmative  answer,  whereupon  the  trial 
court  found  the  defendant  guilty,  and  ren- 
dered Judgment  of  ouster  against  him.  The 
writ  of  error  In  this  case  Is  prosecuted  to  re- 
view that  Judgment. 

We  concur  In  the  opinion  of  the  Supreme 
Court  reported  In  67  N.  J.  Law,  1,  60  Atl. 
449,  In  respect  to  the  last  two  questions  cer- 
tified, and  also  in  respect  to  the  first  ques- 
tion in  so  far  as  It  holds  that  the  money 
consideration  reserved  In  the  said  deed  to  be 
paid  by  the  defendant  must  be  regarded  as 
rent  At  common  law,  upon  a  breach  of  the 
condition  for  the  payment  of  rent,  the  es- 
tate was  not  determined  until  the  lessor 
actually  entered.  The  reason  was  that  when 
an  estate  commenced  by  livery  of  seisin 
It  could  not  be  determined  before  entry. 
Dumpor's  Case,  4  Coke,  120;  Fenn  v.  Smart, 
12  East,  444;  Taylor,  L.  &  T.  S  296,  and 
notes.  The  seventh  section  of  our  landlord 
and  tenant  act  (Gen.  St  p.  1916)  Is  copied 
from  section  2  of  the  English  statute,  4 
Geo.  2,  c.  28,  and  Its  purpose  was  to  make 
unnecessary  the  actual  re-entry  required  by 
the  common  law.  Where  there  Is  a  mere 
right  of  re-entry  for  nonpayment  of  rent, 
the  seventh  section  of  the  statute  applies, 
and,  to  sustain  ejectment  there  must  be 
proof  by  the  landlord  that  no  sufilcient  dis- 
tress could  be  found  upon  the  demised  prem- 
ises. The  seventh  section  has  no  application 
to  the  case  under  consideration. 

The  plaintiff's  right  of  action  rests  not 
upon  the  statute,  but  upon  the  express  pro- 
visions of  the  contract  with  the  defendant 
The  deed  hereinbefore  recited  "demises  the 
locus  in  quo  to  the  defendant  for  ninety- 
nine  years  for  a  yearly  rent  not  exceeding 
forty-two  dollars,  payable  at  such  time  as 
required  by  the  lessor,"  with  a  provision 
that,  "If  the  lessee  shall  persistently  neglect 
or  refuse  to  pay  It,  It  shall  be  lawful  for  the 
lessor  to  enter  and  bold  possession  and  this 
lease  shall  thereupon  be  wholly  at  an  end 
and  the  estate  hereby  granted  shall  cease 
and  determine."  In  this  state  It  Is  well  set- 
tled that  upon  breach  of  such  a  covenant  the 
lessor,  and  not  the  lessee,  has  the  option 
to  declare  that  the  term  is  ended.  Smith  v. 
Miller,  49  N.  J.  Law,  521,  13  Atl.  89;  Orevel- 
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lug  T.  West  End  Iron  Ck).,  61  N.  J.  Law, 
84,  16  Atl.  184.  These  parties  In  ezpresa 
terms  af^reed  that  upon  persistent  failure  to 
pay  the  rent  as  required  by  said  deed  the 
term  thereby  granted  should  be  at  an  end, 
and  the  defendant's  estate  should  cease  and 
determine.  The  plaintiff  cannot  be  deprived 
of  the  benefits  of  the  contract,  nor  can  a 
term  be  added  to  It  making  It  ineffective, 
unless  he  proves  that  there  Is  no  sufficient 
distress.  His  action  Is  based  upon  the  deed 
Independent  of  the  statute.  It  is  familiar 
law  that,  whenever  a  tenant  unlawfully 
holds  over  after  bis  term  is  ended,  ejectment 
will  lie.  His  term  may  end  by  mere  lapse 
of  the  time  stated  in  the  lease,  or  it  may, 
by  express  agreement,  terminate  sooner  upon 
failure  to  do  or  not  to  do  certain  acts.  lu 
Jones  V.  Carter,  15  M.  &  W.  p.  718,  Baron 
Parke  said  that,  where  the  lease  contained 
a  stipulation  that  for  any  breach  of  cove- 
nant. It  should  "determine  and  be  utterly 
void,"  it  was  perfectly  well  settled  that  it 
shall  be  void  at  the  option  of  the  lessor, 
and  that  the  bringing  of  an  action  of  eject- 
ment was  an  election  to  end  the  term.  In 
Den.  V.  McShane,  13  N.  J.  Law,  35,  which  is 
an  action  of  ejectment,  the  Supreme  Court, 
In  the  opinion  delivered  by  Chief  Justice 
Ewing,  held  that,  where  a  party  Is  in  posses- 
sion of  premises,  under  an  agreement,  which 
contains  this  clause,  "in  case  a  failure  is 
made  in  any  of  the  payments,  previous  to 
the  deed  being  executed,  the  said  Bray 
shall  be  privileged  to  take  possession  of  the 
premises,"  he  is  not  entitled  to  notice  to 
quit  or  demand  of  possession;  the  lessor  of 
the  plaintiff  Is  authorized  by  the  letter  of  the 
agreement  to  take  possession,  and  having 
the  right  to  entry,  can  maintain  an  action 
of  ejectment,  and  no  notice  to  quit  or  de- 
mand of  possession  is  necessary.  The  fail- 
ure of  payment,  like  the  efflux  of  the  fixed 
time  of  a  lease.  Is  sufficient  notice.  In  Den 
V.  Post,  25  N.  J.  Law,  286,  Chief  Justice 
Green  stated  the  rule  as  follows:  "But  If 
the  assignment  be  a  violation  of  the  cove- 
nant of  the  tenant,  the  mere  breach  can 
give  the  landlord  no  right  of  re-entry,  unless 
there  be  a  stipulation  in  the  lease  that  such 
breach  of  covenant  shall  work  a  forfeiture 
or  determination  of  the  tenant's  interest 
No  ejectment  can  be  maintained  by  the  land- 
lord for  a  mere  breach  of  covenant  not  cou- 
pled with  a  proviso  for  re-entry.  His  only 
remedy  would  be  an  action  for  breach  of 
covenant.  Neither  the  lease  nor  the  assign- 
ment is  avoided  by  reason  of  the  breach  of 
covenant,"  So  well  was  this  distinction  ob- 
served at  common  law  that  prior  to  the 
statute  32  Henry  8,  c.  34,  an  assignee  or 
grantee  of  a  reversion,  although  he  might 
have  an  action  for  rent  reserved,  could  not 
enter  for  a  condition  broken,  for  to  prevent 
maintenance  an  assignment  of  a  mere  right 
of  entry  was  not  allowed.  If,  however,  the 
estate  ceased  by  breach  of  condition  without 
entry— as  where  in  a  lease  for  years  it  was 


expressly  declared  that  the  lease  was  to  be- 
come void  by  breach  of  the  condition — the 
assignee  might  take  advantage  of  it.  Tay- 
lor, L.  &  Tenant,  f  295,  and  cases  dted. 

The  deed  in  the  case  sub  Judice  havlns 
expressly  declared  that,  if  the  lessee  shoulcl 
persistently  neglect  or  refuse  to  pay.  It 
should  be  lawful  for  the  lessor  to  enter  and 
hold  possession,  and  that  the  lease  should 
thereupon  be  void,  and  the  estate  of  fbe 
tenant  cease  and  determine,  and  the  Jury 
having,  by  its  verdict,  found  such  persistent 
neglect  and  refusal  to  pay  in  accordance 
with  the  stipulation  in  the  said  deed,  the 
plaintiff  was  entitled  to  recover  possession 
in  the  action  of  ejectment 

The  Judgment  below  sfaonld  tfaereftMre  be 
affirmed. 


CUMBEELAND  LUMBBB  CO.  v.  CLINTON 

HILL  LUMBER  &  MFO.  CO. 

(Court  of  Chancery  of  New  Jersey.     Feb.  13, 

1903.) 

RBCBIVBRSHIF— ASSESSMENT  ON  STOCKHOLD- 
ERS—DBFSNSE^-DETBRUINA- 
TION   OF   DEBTS. 

1.  As  a  defense  to  an  application  by  a  re- 
ceiver for  an  order  autbormng  an  assesament 
on  stockholders  for  unpaid  sabscriptions,  the 
stockholders  cannot  set  up  the  fact  that  the 
company  never  became  a  corporation  de    jvire. 

2.  Neither  can  they  set  up  the  fact  that  the 
companjr  never  became  a  corporation  de  facto. 

3.  Neither  can  they  interpose  the  plea  that 
the  agreement  to  incorporate  was  abandoned 
and  the  subscriptions  were  canceled  by  the  sub- 
scribers. 

4.  Neither  can  they  plead  the  statute  of  lim- 
itations. 

5.  Neither  can  they  set  up  that  the  claim 
against  the  estate  of  one  of  the  subscribers  is 
barred  by  a  decree  of  the  orphans'  court 

6.  Where  insolvency  proceedings  have  been 
instituted  against  a  company,  and  a  receiver 
appointed,  the  final  ascertainment  In  snch  pro- 
ceedings of  the  amonnt  of  debts  owing  by  the 
company  must  be  taken  as  final,  and  cannot  be 
questioned  in  proceedings  by  the  receiver  for 
an  order  to  authorize  an  assessment  on  stock- 
holders, or  persons  claimed  to  be  snch. 

7.  When  a  receiver  of  an  insolvent  com- 
pany shows,  in  proceedings  for  an  order  au- 
thorizing an  assessment  against  delinquent  sub- 
scribers to  stock,  a  case  which  entitles  him  to 
test  by  suit  the  status  of  persons  supposed  to 
be  stockholders,  but  who  allege  that  they  are 
not,  the  court  should  direct  the  assessment,  and 
leave  the  liability  of  the  individual  subscribers 
to  be  tested  by  suit,  if  necessary. 

8.  Where  the  receiver  of  an  insolvent  com- 
pany has  no  assets  for  the  prosecution  of  a 
disputed  claim,  and  the  stocldiolders  of  the 
company  have  not  asserted  the  validity  of  the 
claim  and  indemnified  him  against  the  expenses 
of  a  suit,  he  cannot  be  required  to  bring  suit 
thereon  before  the  court  wUI  be  authorized  to 
order  an  assessment  on  the  stockholders. 

Action  by  the  Cumberland  Lumber  Com- 
pany against  the  Clinton  Hill  Lumber  &  Man- 
ufacturing Company.  Application  by  the  re- 
ceiver of  the  latter  for  an  order  authorizing 
an  assessment  on  the  stockholders  for  sub- 
scriptions.   Order  advised. 

J.  E.  Howell,  tor  receiver.  Frank  B.  Btad- 
ner,  contra. 
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EIMEBY,  y.  C.  In  this  case  I  will  advise 
an  order  authorizing  the  receiver  to  call  up- 
on tlK  respondents,  as  stockbolders,  for  Bucb 
an  amount  of  their  subscrlptloDS,  not  ex- 
ceeding 60  per  cent,  of  the  subscriptions 
made  by  the  Individual  respondents  and  WU> 
Ham  8.  Ketcham,  Sr.,  as  may  be  necessary 
to  pay  the  debts  against  the  company  allow- 
ed by  the  receiver,  Including  the  costs  and 
expenses  of  administration.  If  these  amounts 
are  not  agreed  upon,  I  will  settle  them.  The 
receiver  wlU  also  be  authorized  to  enforce 
payment  of  the  unpaid  subscriptions  to  this 
amount  by  suit,  if  necessary,  against  each  of 
tbe  respondents  claimed  to  be  stockholders. 
The  order  will  be  made  without  prejudice  to 
tbe  rights  of  any  of  the  respondents  to  any 
defense  they  may  have  to  any  action,  legal 
or  equitable,  which  might  be  brought  against 
ttaem  for  such  alleged  stock  subscription. 

Tbe  principal  defenses  set  up  to  the  ap- 
plication are:  First,  that  tbe  company  never 
became  a  corporation  de  jure,  and  tbe  cor- 
porators never  became  liable  on  their  sub- 
scriptions; second,  that  it  never  became  a 
coriporation  de  facto;  third,  that  the  agree- 
ment to  incorporate  was  abandoned  and  the 
mbscriptlons  were  canceled  by  the  subscrib- 
ers; fourth,  the  statute  of  limitations;  fifth, 
that  the  claim  against  the  estate  of  William 
S.  Ketcham  is  barred  by  a  decree  of  the 
orphans*  court.  All  of  these  defenses  are,  In 
my  Judgment,  defenses  which  mtist  be  set 
up  and  considered  in  an  action  to  recover 
the  subscription,  and  not  on  this  application. 
In  Dorria  Receiver  v.  Sweeney  (1875)  60  N. 
T.  463,  cited  by  respondents'  counsel,  the  de- 
fense of  no  corporation  was  sustained  in  an 
action  by  the  receiver  to  recover  tbe  sub- 
scription. 

The  whole  of  this  court's  authority  on  an 
application  of  this  character,  as  I  under- 
stand It  extends,  first,  to  tbe  ascertainment 
of  the  amount  of  the  debts  which  are  valid 
as  against  the  company  Itself;  second,  the 
ascertainment  of  tbe  stockholders  of  the  com- 
pany who  have  not  fully  paid  their  subscrip- 
tions or  for  their  stock;  and,  third,  the 
amount  of  the  call  for  unpaid  subscriptions 
or  stock  necessary  to  pay  the  debts,  taking 
Into  account  the  assets  of  the  company  In 
the  receiver's  bands  and  the  solvency  or  in- 
solvency of  the  stockholders  liable  or  claimed 
to  be  liable.  As  to  the  first,  tbe  final  ascer- 
tainment of  the  amount  of  debts  In  the  In- 
solvency proceeding  Itself  must  be  taken  as 
final  against  the  company,  and,  for  the  pur- 
pose of  this  proceeding,  as  against  the  stock- 
holders or  persons  claimed  to  be  such.  As 
to  the  second  point,  if  the  status  of  tbe  re- 
spondents as  stockholders  Is  disputed,  and 
the  receiver  shows  on  bis  part  a  case  which 
entitles  him  to  test  this  question  by  suit,  the 
court  should  direct  the  assessment,  leaving 
the  defenses  of  any  stockholder  or  alleged 
stockholder  to  be  settled  by  suit,  if  neces- 
sary.   The  receiver  does  show  such  a  case 


here,  and  therefore  should  be  allowed  to  test 
the  liability  of  the  respondents  as  stockhold- 
ers by  regular  proceedings.  The  present  pro- 
ceeding is,  in  my  Judgment,  neither  intended 
for  nor  adapted  to  the  settlement  of  the 
above  defenses  of  the  dltTerent  stockholders 
or  persons  claimed  to  be  stockholders,  set  up 
In  this  proceeding  against  a  recovery  for  un- 
paid subscriptions  for  stock.  This  Is  purely 
a  Judicial  proceeding  of  an  administrative 
character,  Intended  to  give  to  the  receiver 
the  same  status  which  the  company  Itself 
had,  or  might  reasonably  be  claimed  to  have, 
to  make  a  call  for  the  payment  of  Its  debts 
against  Its  stockholders  or  persons  claimed 
to  be  such.  In  relation  to  the  calls  upon 
stockholders  for  tbe  payment  of  debts,  the 
receiver  succeeds  to  the  rights  of  the  com- 
pany. Falk  V.  Whitman  Cigar  Co.  (N.  3. 
Ch.;  Stevens,  V.  O..  IHUI)  86  Atl.  1094.  It 
Is  objected  that  by  the  provisions  of  tbe 
twenty-seventh  section  of  the  corporation  act 
the  assessment  by  directors  could  only  be 
made  by  the  consent  of  two-thirds  of  tbe 
stockholders,  but  this  express  provision  au- 
thorizing the  directors,  at  their  discretion,  to 
make  the  call  for  any  purpose,  does  not  touch 
tbe  power  or  the  duty  of  the  directors  to 
make  a  call,  when  necessary  for  tbe  payment 
of  the  debts;  and  In  case  of  Insolvency  tbe 
court  of  equity  will  execute  this  trust  upon 
which  the  capital  stock  is  held  by  directing 
tbe  assessment  S  Thomp.  Corp.  pars.  S386, 
3537. 

In  reference  to  the  third  question  to  be 
settled  on  this  proceeding,  viz.,  the  amount 
of  the  assessment.  It  Is  insisted  that  the  re- 
ceiver has  a  right  of  action  or  claim  against 
the  estate  of  William  S.  Ketcham  for  tbe 
subsequent  conversion  to  bis  own  use  of  the 
goods  and  chattels  which,  as  tbe  receiver 
claims,  were  conveyed  to  the  company  In 
payment  of  40  per  cent,  oi  the  subscriptions 
of  Ketcham  and  bis  two  sons  to  tbe  capital 
stock,  and  that  he  should  exhaust  this  right 
of  action  before  an  assessment  Is  made. 
There  Is,  In  my  judgment  no  substantial 
basis  for  this  contention.  The  claim  is  dis- 
puted. The  receiver  has  no  assets  for  Its 
prosecution,  and  could  not  be  required  to 
prosecute,  in  aid  of  the  stockholders,  except 
upon  their  Indemnificauon  against  the  ex- 
penses. Kalmus  V.  Ballln,  62  N.  J.  Bq.  290. 
295,  28  AtL  791,  46  Am.  St  Rep.  620.  In  the 
absence  of  such  Indemnification  and  of  the 
stockholders'  aEscrtlon  of  the  validity  of  tbe 
claim,  the  receiver,  for  the  purpose  of  the 
speedy  settlement  of  the  estate,  as  required 
by  the  general  policy  of  the  Insolvent  corpo- 
ration law,  should  be  authorized  to  call  for 
the  unpaid  subscription,  leaving  to  the  stock- 
holders the  right,  If  they  desire,  to  prose- 
cute for  their  own  Indemnification  hereafter 
In  the  receiver's  name.  If  necessary,  any 
claim  the  company  may  have  against  the 
estate  of  Ketcham  for  this  conversion  of  the 
goods. 

The  receiver  will  therefore  be  directed  to 
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make  an  assessment,  and  tbe  form  of  the 
order  will  follow  the  order  In  Falk  v.  Whit- 
man Cigar  Co.,  supra. 


CUMBERLAND  LUMBER  CO.  v.  CLINTON 

HILL  LUMBER  00.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  18, 

1903.) 

CORPORATIONS  —  INSOLVENCY  —  INDITIDUAIi 

STOCKHOLDERS— DEFKNSBS— EXTENT 

OF  STOCKHOLDER'S  LIABILITY. 

1.  The  stockholders  of  a  corporation  cannot 
interreue,  in  an  insolvency  suit  against  it,  to 
hiterpose  defenses  that  the  corporation  itself 
cannot  set  up. 

2.  While  the  stockholders  of  a  corporation 
cannot  interpose  any  defenses  to  an  insolvency 
suit  against  it  that  the  corporation  itself  can- 
not set  up,  they  can  have  the  validity  of  mat- 
ters alleged  as  a  defense  to  their  liability  as 
stockholders  adjudicated  in  suits  brought  by 
the  receiver  to  ■  collect  assessments  levied 
against  them. 

3.  When  a  corporation  has  been  decreed  in- 
solvent, and  a  receiver  appointed,  interest  on 
the  corporation's  debt  should  be  included  In  an 
assessment  against  the  stockholders. 

4.  A  receiver  of  an  insolvent  corporation  is 
entitled  to  have  expenses  incurred  in  suits 
brought  pursuant  to  the  coturt's  order  included 
in  an  assessment  against  the  stockholders,  even 
though  the  costs  paid  in  such  suits  went'  to 
persons  to  be  assessed  as  stockholders. 

5.  The  receiver  of  an  insolvent  corporation  la 
entitled  to  have  an  allowance  for  his  fees  and 
those  of  his  counsel  included  in  an  assessment 
against  the  stockholders. 

Bill  by  the  Cumberland  Lumber  Company 
and  others  against  the  Clinton  Hill  Lumber 
Company.  Application  by  the  stockholders 
of  the  defendant  to  open  the  decree  in  the 
insolvency  proceedings.    Application  denied. 

Frank  E.  Bradner,  for  stockholders.  J.  B. 
Howell,  for  receiver. 

EMERY,  V.  C.  The  application  to  open 
the  decree  In  the  Insolvency  proceedings  for 
the  purpose  of  allowing  the  respondents 
claimed  to  be  stockholders  the  opportunity  to 
litigate  in  that  case  the  questions  presented 
by  the  petition  must  be  denied.  That  de- 
cree was  made  on  a  bill  filed  by  the  Cumber- 
land Lumber  Company  and  Btrieby,  Sprague 
&  Co.,  creditors  of  the  Clinton  Hill  Lumber 
&  Manufacturing  Company,  as  an  Insolvent 
corporation;  and  the  claims  of  complainants 
were  based  upon  decrees  of  this  court  pre- 
viously made  in  causes  in  which  they  were 
complainants,  and  the  Clinton  Hill  Company 
was  one  of  the  defendants.  The  Clinton  Hill 
Company  appeared  in  these  suits  and  con- 
tested them,  and  upon  Its  appeal  the  decrees 
were  sustained.  The  company  appeared  by 
BoUoitor  in  the  suits  and  on  the  appeal.  Sub- 
sequently a  receiver  was  appointed  in  In- 
solvency proceedings  against  the  company, 
on  a  bill  filed  April  9,  1805,  after  service  up- 
on one  William  S.  Ketcham  as  the  president 
of  tbe  company.  He  had  in  the  previous 
suits  against  the  company  acted  or  assumed 
to  act  as  such  officer.  Upon  the  application 
of  the  receiver  to  assess  stockholders  for  the 


payment  of  debts,  tbe  present  petitioners, 
who  are  stockholders  or  alleged  stockholders 
of  the  company,  apply  to  open  the  decree  In 
tbe  Insolvency  proceedings  for  the  purpose  of 
allowing  them,  as  indiyiduals,  to  set  up  de- 
fenses which  may  be  divided  into  the  follow- 
ing classes:  First,  that  the  Clinton  Hill  Com- 
pany was  never  a  corporation  de  Jure  or  de 
facto;  second,  that  no  certificates  of  stock 
were  ever  issued;  thfrd,  that  William  S. 
Ketcham,  Jr.,  appeared  In  the  suits  as  an  of- 
ficer of  the  company  without  authority; 
fourth,  that  the  decree  In  insolvency  was  en- 
tered without  notice  to  the  alleged  corpora- 
tion, or  any  of  the  present  alleged  stockbold- 
ers,  except  William  S.  Ketcham,  Jr.,  and  was 
made  without  authority;  and  that  one  of  tbe 
complainants  (Strleby,  Sprague  &  Co.)  bad 
knowledge  before  instituting  proceedings 
against  the  corporation  that  It  had  no  exist- 
ence in  law  or  in  fact  Nothing  Is  alleged 
against  the  other  complainant,  but  its  claim 
has  been  purchased  since  these  proceedings 
for  assessments  were  instituted  by  one  of  tbe 
respondents. 

In  my  Judgment,  none  of  these  questions 
would  have  been  triable  In  the  insolvency 
proceedings,  had  the  present  application  been 
then  made.  So  far  as  relates  to  the  existence 
de  facto  of  the  alleged  corporation,  the  de- 
crees In  chancery  in  the  suits  brought  by  the 
complainants  were  necessarily  conclusive  up- 
on the  point  so  far  as  the  corporation  Is  con- 
cerned, and  are  still  conclusive.  If  there 
was  a  corporation  de  facto,  tbe  court  of  equi- 
ty would  seem  to  have  no  Jurisdiction  to  try 
the  question  whether  there  was  a  corpora- 
tion de  Jure.  Atty.  Gen.  v.  Am.  Tobacco 
Co.,  55  N.  J.  Eq.  352,  368,  369,  36  Aa  361, 
979,  980,  and  cases  cited,  affirmed  on  appeal 
56  N.  J.  Eq.  847,  42  Atl.  1117.  The  corpora- 
tion was  the  only  defendant  in  the  insolven- 
cy suit,  and  the  stockholders,  if  they  could 
be  permitted  to  intervene  for  any  purpose, 
would  not  be  permitted  to  intervene  in  tbat 
suit  AS  parties  or  otherwise,  to  set  up  de- 
fenses which  the  corporation  Itself  could  not 
have  made.  Unless  there  is  a  defense  on  the 
merits,  the  corporation  Itself  would  not  be 
entitled  to  open  the  decree.  The  effect  and 
finality,  as  against  petitioners,  of  the  decrees 
either  In  the  original  suits  or  in  the  insolven- 
cy proceedings.  Is  another  matter,  and  as 
against  them  the  validity  of  the  present  de- 
fenses are  matters  for  adjudication  in  the 
suits  to  be  brought  by  the  receiver  to  recover 
the  assessments.  This  was  the  ylew  which  I 
took  as  to  some  of  these  defenses  when  they 
were  presented  as  defenses  to  the  order  for 
assessment,  and  a  fortiori  the  decree  in  in- 
solvency should  not  be  opened  for  the  pur- 
pose of  trying  them  in  that  suit  at  this  late 
day,  after  the  time  for  appeal  has  passed, 
and  when  the  decree  has  been  enrolled. 

2.  The  claims  of  creditors,  with  interest  on 
them,  are  to  be  included  in  the  amount  to 
be  assessed.  As  against  a  stockholder.  In- 
terest is  to  be  allowed  to  the  same  extent  as 


Digitized  by 


Google 


N.J.) 


THOMPSON  T.  WILLIAMSON. 


453 


If  the  action  were  against  the  corporation  It- 
self; not  exceeding,  boweTer,  the  maximum 
liability  of  the  stockholder  for  unpaid  stock. 
Ulclimond  v.  Irons  (1888)  121  U.  8.  27,  64,  7 
Sup.  Ct  788,  30  L.  Bd.  864;  6  Thomp.  Corp. 
S  7314. 

3.  The  costs  paid  by  the  receiyer  in  the 
suits  at  law  authorized  to  be  brought  by  the 
order  of  the  court  are  to  be  Included  in  the 
assessment.  These  will  Include  bis  own  tax- 
ed costs.  The  general  rule  seems  to  be  set- 
tled that  the  receiver  Is  to  be  allowed  for  ex- 
penses In  suits  which  have  been  incurred  by 
the  express  direction  or  approval  of  the  court 
appointing  him.  2  Dan.  Ch.  Pr.  (6tb  Am. 
Ed.)  *1747.  The  costs  on  appeal  should  also 
be  allowed.  These  were  expenses  necessari- 
ly Incurred  In  the  performance  of  the  re- 
ceiver's duties.  The  contention  In  this  case 
Is  that  the  general  rule  as  to  the  reimburse- 
ment of  the  receiver's  expenses  should  not 
apply,  because  the  costs  paid  were  paid  to 
the  persons  now  assessed  as  stockholders  or 
alleged  stockholders,  and  that  therefore  the 
order  for  assessment  is,  in  efTect,  an  order 
that  they  should  repay  the  costs  which  have 
been  made  to  them.  But  upon  the  question 
of  the  right  of  the  receiver  to  reimbursement 
of  expenses  properly  and  necessarily  Incur- 
red in  executing  his  trust,  the  coincidence 
that  the  stockholders  assessed  for  repayment, 
or  gome  of  them,  are  the  persons  to  whom 
the  payments  were  made,  cannot,  as  it  seems 
to  me,  vary  the  general  rule.  The  right  of 
the  receiver  to  reimbursement  from  the  trust 
fund  depends  on  the  necessity  or  propriety  of 
the  payments  and  expenses  he  has  made  or 
incurred  in  carrying  out  his  trust,  and  to 
this  extent  he  is  entitled  to  protection  and 
reimbursement.  As  to  the  bulk  of  the  costs, 
viz..  those  Incurred  In  the  suits  at  law,  these 
would,  as  It  now  turns  out,  have  been  un- 
necessary, had  the  respondents  appealed 
promptly  from  the  original  order  of  assess- 
ment. Instead  of  delaying  until  after  the  suits 
had  been  brought,  and  the  statutory  period 
for  appeal  had  nearly  expired.  As  to  the 
costs  on  appeal,  the  receiver,  having  the  or- 
der below  In  his  favor,  was  entitled,  and,  I 
think  bound,  to  assert  It  In  the  court  of  ap- 
peal, and  Is  entitled,  as  any  other  trustee 
would  be,  to  the  necessary  and  proper  ex- 
penses of  appeal. 

4.  In  addition  to  the  costs,  a  proper  allow- 
ance for  counsel  and  receiver's  fees  should 
be  allowed.  Including  an  allowance  for  the 
probable  litigation  In  prosecuting  the  assess- 
ments. The  allowance  for  counsel  fee  will 
be  $1,000,  and  for  the  receiver's  fee  $150. 


THOMPSON  et  al.  v.  WILLIAMSON  et  aL 

(Conrt  of  Chancery  of  New  Jersey.    Feb.  18, 

1908.) 

PLBADINO— IRRBLBVANT    AND    IMPERTINENT 
MATTER— MOTION  TO  STRIKE  OUT. 

I.  The  time  of  the  incurring  of  complainants' 
debts  being  a   material  point,  they  asking   to 


have  a  conveyance  set  aside  as  frandolent,  and 
discovery  on  oath  oti  this  point  from  defendant 
his  answer  ou  the  point  cannot  be  stricken  oat 
as  irrelevant  and  impertinent 

2.  A  motion  to  strike  a  para^aph  for  im- 
pertinence or  irrelevancy  will  fail  ft  any  por- 
tion of  the  paragraph  is  relevant  or  responsive. 

3.  Allegation  of  the  answer,  in  a  suit  to  8ul>- 
ject  property  as  fraudulently  conveyed,  that  de- 
fendant allowed  judgment  to  be  taken  against 
him  by  default  because  informed  by  his  coun- 
sel that  there  was  no  valid  defense,  will  be 
sMcken  out  as  irrelevant  and  impertinent. 

Suit  by  W.  Ledyard  Thompson  and  others 
against  Frederick  B.  Williamson  and  others. 
Complainants  move  to  strike  out  portions  of 
the  answer  of  defendant  Williamson  for  ir- 
relevancy and  impertinence.    Granted  In  part 

Percy  B.  Crane,  for  complainants.  T.  C. 
English,  for  defendants. 

EMERY,  V.  0.  The  first  two  motions  to 
strike  out  were  withdrawn  at  the  argument, 
and  my  conclusions  on  the  third  motion  are 
as  follows: 

1.  Complainants'  bill  makes  allegations 
that  their  debt  of  $8,780.68,  upon  which  suit 
In  New  York  was  brought  In  November,  1880, 
"had  become  due  from  Frederick  B.  William- 
son U\  the  month  of  May,  1899."  The  con- 
veyance  alleged  to  be  fraudulent  was  dated 
October  25,  1899.  The  time  of  Incurring  the 
debt  was,  therefore,  material,  and  complain- 
ants have  asked  discovery  on  oath,  as  to  all 
the  aUegatlons  of  thi>  bill,  from  this  defend- 
ant the  debtor. 

The  paragraph  of  Frederick  B.  William- 
■son's  answer  to  which  the  first  part  of  com- 
plainants' third  motion  to  strike  out  applies 
includes  a  statement  as  to  the  agreement  on 
which  the  account  with  complainants  was 
opened,  and  as  to  the  time  of  opening  the 
account,  and  afterwards  says,  "Such  agree- 
ment and  opening  of  account  having  been 
made  late  in  the  year  A.  D.  eighteen  hundred 
and  ninety-seven."  On  this  matter  of  time 
a  subsequent  portion  of  the  paragraph  says 
"that  in  the  course  of  such  dealings  no  state- 
ment of  account  was  made  or  rendered  other 
than  a  memorandum  slip  of  the  sales  or  pur- 
chases of  single  days,  nor  did  he  actually 
know  at  the  time  alleged  In  the  bill  of  com- 
plaint, as  the  day  whereupon  be  was  In- 
debted to  the  c<HnpIaInant  in  the  sum  of 
money  therein  mentioned."  The  time  of  the 
Incurring  of  complainants'  debts  is  a  mate- 
rial point  of  the  case,  and  the  time  was  dis- 
tinctly alleged  In  the  bill.  As  complainants 
ask  discovery  on  oath  upon  this  point,  and 
upon  all  other  allegations  of  the  bill  from 
this  defendant,  he  was  entitled  to  answer  It, 
and  complainants  cannot  strike  out  the  an- 
swer on  this  point  for  which  they  have  call- 
ed. On  exception  or  motion  to  strike  out  an 
entire  paragraph  for  Impertinence  or  Irrel- 
evancy, the  exception  or  motion  must  fail  If 
any  portion  of  the  paragraph  excepted  to  Is 
either  relevant  or  responsive.  1  Dan.  Ch. 
Pr.  (6th  Am.  Ed.)  352;  WagstafT  v.  Bryan, 
1  Russ.  &  Myl.  30;    McGuckhi  t.  Kline,  31 
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M.  J.  Eq.  454.  4S7  (Bnnron.  Cb.  1879).  A 
different  mle  obtains  on  exceptiona  for  in- 
saffideTicy,  In  whJdi  case  the  exceptiona  may 
be  anstained  In  part  Bennett  y.  Hamlin,  47 
N.  J.  Eq.  320,  21  Aa  9S3  (En.  &  App.  1890). 
The  effect  of  the  anawer  on  this  point,  either 
aa  to  thia  defendant  or  to  the  other  defend- 
anta,  la  a  matter  to  be  decided  on  final  hear^ 
ing: 

2.  The  second  paragtapta  refeired  to  In  the 
third  motion  to  atrike  out  most  be  stricken 
ont.  This  sets  up  that  defendant  was  in- 
formed br  bis  connael  that  no  valid  defense 
conld  be  made  to  the  action  on  the  judgment 
brought  In  this  state,  and  he  therefore  sub- 
mitted to  the  Judgment  by  defanit,  and  that 
defendant  then  believed,  and  now  t>elieTe8 
and  Insists,  tliat  he  is  not  indebted  to  com- 
pialuants  in  the  amount  of  the  Judgrment. 
This  is  not  responsive,  and  is  Imnuiterial  and 
irrelevant.  Whether  the  defense  to  the  Judg- 
ment obtained  In  tbls  state  and  set  up  in 
the  previous  part  of  this  defendant's  answer 
can  avail  him  In  this  suit  will  be  a  question 
for  determination  at  the  hearing.  My  pres- 
ent view  Is  that  the  decision  In  Mlnzesheim- 
er  T.  Doollttle,  60  N.  3.  Eq.  304.  45  Ati.  611, 
relied  on  by  defendant's  counsel,  does  not  pro- 
tect a  defendant  who  lias  had  his  day  in 
conrt  at  law,  and  could  hare  set  up  before 
tliat  court  the  defense  urged  here.  But  deci- 
sion aa  to  the  scope  of  this  case  <»  thia  point 
is  not  now  involved. 

Both  parties  succeeding  In  part,  neither  Is 
entitled  to  costs. 


APPLBTON   et   aL   V.   AMERICAN    MALT- 
ING CO.  et  al. 

(Gonrt  of  Ekrors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

CORPORATIONS— DIRECTORS— HOLDINQ  OVBIt- 
PRESUMPTION— REQUEST  TO  BRINQ  SUIT- 
SUIT  BT  STOCKHOLDERS— DIVIDEND  FROM 
CAPITAL.— LIABILITY. 

1.  Under  P.  L.  1896,  c.  185,  §  43,  requiring 
every  corporation  to  file  anuaally  with  the 
Secretary  of  State,  within  30  days  after  elec- 
tion of  directors,  a  report  giving  the  names  of 
the  directors;  and  section  12,  providing  that 
directors  shall  hold  office  for  one  year,  and  till 
others  are  chosen  and  qualify — failare  of  a  cor- 
poration to  file  such  a  report  since  1899  justi- 
fies the  conclusion  that  since  then  no  election 
has  been  held,  and  that  the  directors  then 
chosen  are  holding  over. 

2.  The  directors  of  a  corporation  need  not  be 
noked  to  bring  suit  in  its  name,  a  majority  of 
them  being  among  the  persons  against  whom 
relief  is  sought  by  the  suit. 

3.  Stockholders  are  not  disqualified  to  main- 
tain a  suit  for  the  benefit  of  the  corporation 
against  its  directors  to  reimburse  it  because 
of  the  directors  declaring  and  paying  a  divi- 
dend out  of  capital,  though  such  stockholders, 
or  the  persons  from  whom  they  purchased  their 
stock,  participated  in  the  dividends,  and  did 
not  return  them. 

4.  Under  P.  I*  1896,  c.  185,  i  30,  providing 
that  no  corporation  shall  make  dividends  out  of 
capital,  and,  in  case  of  violation  thereof,  the 
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(  directors  nndcr  wlioae  administration  it  hap- 
pened shall  be  liable,  "at  any  time  within  six 
years  after  paying  soch  dividend,  to  the  cor- 
poration and  to  its  cieditota,  in  tlie  event  of 
Its  diasolotion  or  insolvency,"  to  the  foil 
■mount  of  the  dividend,  recovery  may  be  had 
of  them,  though  there  is  no  diasolotion  or  in- 
solvency of  the  coiporstion. 

Appeal  from  Conrt  of  Chancery. 

Suit  by  Aaron  Appleton  and  another  against 
the  American  Malting  Company  and  others. 
From  a  decree  sustaining  demurrers  to  and 
dtemiBsing  tbe  bill,  complainants  appeaL  Be- 
versed. 

James  E.  Howell  snd  John  A.  Garvo',  for 
appellanta.  Corbin  &  CorUn  and  A.  B. 
Thacher,  for  respondents. 


GUMMERE,  G.  J.  The  appellants,  who 
are  stoclcholders  of  the  defendant  company, 
filed  their  bill  to  compel  the  directors  of  the 
company,  who  held  office  as  such  from  the 
time  of  the  organization  of  the  company  in 
September,  1897,  up  to  and  including  the 
year  1899,  to  pay  back  Into  the  treasury  of 
the  company  certain  dividends  paid  ont  by 
them  during  the  period  named  from  the  cap- 
ital stock  of  the  company.  In  violation  of 
the  provisions  of  section  30  of  the  corpora- 
tion act  The  bill  was  filed  by  the  complain- 
ants, not  in  the  assertion  of  any  individual 
right,  but  on  behalf  of  the  company.  E!ach 
of  the  defendants  filed  a  demurrer  to  the 
bill,  and  npon  a  hearing  in  the  court  lielow 
a  decree  was  entered  sustaining  the  demur- 
rers and  dismissing  the  bilL  From  that  de- 
cree tills  appeal  was  taken. 

Two  questions  are  raised  by  the  demnr- 
rers:  First.  Do  the  facts  exhibited  in  the 
bin  Justify  the  complainants  In  instituting 
this  suit  without  first  making  demand  upon 
the  directors  to  do  so?  Second.  Does  the 
thirtieth  section  of  the  corporation  act  Im- 
pose any  liability  upon  directors  who  have 
paid  dividends  out  of  capital,  except  in  the 
event  of  the  dissolution  or  the  insolvency  of 
the  company  V 

In  determining  the  first  question  the  fol- 
lowing f.ncts  are  material:  The  bill  was  filed 
in  March,  1901.  The  illegal  declaration  and 
paj'ment  of  unearned  dividends  la  alleged  to 
have  occurred  prior  to  the  Ist  day  of  Janu- 
ary, 1900.  As  an  excuse  for  not.  In  the  first 
instance,  applying  to  the  present  board  of 
directors  to  prosecute.  It  is  stated  In  the  bill 
that,  according  to  the  last  report  made  by 
the  corporation  to  the  Secretary  of  State  In 
compliance  with  section  43  of  the  corporation 
act  (and  filed  In  his  office  in  the  year  1899), 
a  majority  of  the  board  as  then  constituted 
were  and  are  among  the  individual  defend- 
ants against  whom  relief  Is  sought  by  the 
bill.  By  section  12  of  the  corporation  act 
directors  are  required  to  be  chosen  annually, 
and  are  authorized  to  hold  office  for  one 
year,  and  until  others  are  chosen  and  quali- 
fied in  their  stead.  The  forty-third  secliou 
of  the  act  requires  every  corporation  to  file 
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in  the  office  of  the  Secretary  of  State,  aimual- 
ly,  within  80  days  after  the  election  of  direct- 
ors, a  statement  containing  the  names  and 
addresses  of  each  of  such  directors,  with  the 
date  of  their  election  and  of  their  term  of 
office.  P.  L.  1896,  pp.  281,  291,  c.  185.  The 
fact  that  the  defendant  corporation  has  not 
hied  In  the  office  of  the  Secretary  of  State 
any  report  of  election  of  directors  since  the 
year  1899  justifies  the  conclusion  that  since 
then  no  election  has  been  held  by  Its  stock- 
holders, and  that  those  directors  who  were 
then  chosen  held  over,  under  the  provision 
of  section  12  of  the  statute,  and  were  In 
office  at  the  time  of  the  Institution  of  the 
suit. 

The  statement  that  a  majority  of  the  pres- 
ent board  of  directors  were  and  are  among 
the  persons  against  whom  relief  is  sought  by 
the  bill,  discloses  a  situation  which  relieved 
the  complainants  from  the  duty  of  applying 
to  them  to  bring  suit  in  the  name  of  the 
corporation.  It  is  settled  in  this  state  that 
such  application  need  not  be  made  when  the 
Interest  or  bias  of  the  directors  makes  it 
certain  that,  if  It  was  made,  it  would  be  de- 
nied; or,  If  granted,  that  the  litigation  fol- 
lowing would  necessarily  be  under  the  direc- 
tion of  persons  opposed  to  its  success.  Knoop 
T.  Bohmrlch,  49  N.  3.  Eq.  82,  84,  23  Ati.  118; 
ou  appeal,  Bohmrlch  v.  Knoop,  50  N.  J.  Eq. 
48.5,  27  AU.  G36. 

Another  ground  upon  which  the  right  of 
the  complainant  to  maintain  this  action  Is 
attacked  is  that  either  they  or  those  from 
whom  tliey  purchased  their  stock  participat- 
ed in  the  distribution  of  the  illegal  dividends, 
and  are  for  that  reason  (as  It  Is  contended) 
disqualified  from  maintaining  this  suit,  un- 
less and  until  they  return  into  the  treasury 
of  the  company  so  much  of  the  Illegal  divi- 
dends as  was  paid  upon  the  stock  which  they 
hold.  But  this  contention  is  based  upon  a 
misconception  of  the  real  situation.  The 
complainants  do  not  bring  the  suit  to  estab- 
lish any  right  of  their  own,  or  because  they 
are  personally  entitled  to  the  relief  sought 
They  are  permitted  to  sue  ex  necessitate  rel, 
because  the  Interests  of  those  In  control  of 
tlie  corporation  are  hostile  to  the  Interests 
of  the  corpori^tion  Itself.  Although,  on  the 
record,  the  coriraratlon  Is  a  party  defendant, 
yet  in  reality  the  complainants  represent  It 
Except  in  name,  the  suit  is  on  action  brought 
by  the  corporation.  It  Is  maintained  solely 
(or  its  benefit  and  the  final  relief,  when 
obtained,  belongs  to  It  and  not  to  the  com- 
plainants. WiUoughby  v.  Chicago  Junction 
Ky.  Co.,  60  N.  J.  Eq.  656,  666,  2o  Atl.  277. 
The  fact  that  the  complainants,  or  those 
from  whom  they  purchased  their  stock,  par- 
ticipated In  the  distribution  of  the  illegal 
dividends,  is  no  bar  to  the  right  of  the  cw- 
poratlon  to  obtain  the  relief  sought 

Concluding  that  the  facts  stated  in  the  bill 
mffldently  show  the  right  of  the  complain- 
utB  to  maintain  this  suit  upon  behalf  of  the 
corporation,  we  reach  the  meritorious  ques- 


tion raised  by  the  demurrer,  and  that  Is 
whether,  by  virtue  of  the  provisions  of  the 
thirtieth  section  of  the  corporation  act  the 
directors  who  have  participated  in  the  dec- 
laration and  payment  of  a  dividend  out  of 
capital  are  liable  to  the  corporation  for  so 
doing,  except  in  case  of  the  dissolution  or 
insolvency  of  the  company.  The  language  of 
the  statute  is  as  follows:  "No  corporation 
shall  make  dividends,  except  from  the  sur- 
plus or  net  profits  arising  from  Its  business, 
nor  divide,  withdraw,  or  In  any  way  pay  to 
the  stockholders,  or  any  of  them,  any  part 
of  its  capital  stock,  or  reduce  its  capital 
stock,  except  according  to  this  act,  and  In 
case  of  any  violation  of  the  provisions  of  this 
section,  the  directors  under  whose  adminis- 
tration the  same  may  happen  shall  be  jointly 
and  severally  liable,  at  any  time  within  six 
years  after  paying  such  dividend,  to  the  cor- 
poration and  to  its  creditors,  in  the  event  of 
its  dissolution  or  insolvency,  to  the  full 
amount  of  the  dividend  made  or  capital  stock 
so  divided,  withdrawn,  paid  out  or  reduced, 
with  interest  on  the  same  from  the  time 
such  liability  accrued:  provided,  that  any  di- 
rector who  may  have  been  absent  when  the 
same  was  done,  or  who  may  have  dissented 
from  the  act  or  resolution  by  which  the 
same  was  done,  may  exonerate  himself  from 
such  liability  by  causing  his  dissent  to  be  en- 
tered at  large  on  the  minutes  of  the  direct- 
ors, at  the  time  the  same  was  done,  or  forth- 
with after  he  shall  have  notice  of  the  same, 
and  by  causing  a  true  copy  of  said  dissent 
to  be  published,  within  two  weeks  after  the 
same  shall  have  been  so  entered,  in  a  news- 
paper published  in  the  county  where  the  cor- 
xwratlon  has  its  principal  office."  The  con- 
tention of  the  demurrants,  which  was  sus- 
tained by  the  Court  of  Chancery,  Is  that  the 
remedy  provided  by  the  statute  is  solely  for 
the  benefit  of  creditors;  and  that  it  can  only 
be  availed  of  in  case  of  the  insolvency  of 
the  corporation.  The  argument  Is  that  the 
punctuation  (the  insertion  of  a  comma,  after 
the  word  "creditors")  shows  clearly  that  this 
was  intended  by  the  Legislature  to  be  a 
winding-up  provision,  creating  a  fund  for 
the  payment  of  debts;  and  that  even  if  the 
location  of  the  comma  is  not  to  be  accepted 
as  controlling,  nevertheless  a  construction 
which  would  enable  the  corporation  to  com- 
pel the  directors,  for  the  benefit  of  its  stock- 
holders, to  make  good  a  deficit  in  the  capital 
stock,  when  the  stockholders  themselves  al- 
ready had  in  their  pockets  the  whole  amount 
of  that  deficit  ^  so  unreasonable  and  inequi- 
table as  to  require  its  rejection.  Punctua- 
tion, although  usually  considered  in  discov- 
ering the  purpose  of  a  statute,  la  never  de- 
cisive in  determining  It;  on  the  contrary,  it 
will  be  entirely  disregarded  U  it  be  necessary 
to  do  so  in  order  to  arrive  at  the  real  mean- 
ing and  Intent  of  the  lawmakers.  Hammock 
v.  Farmers'  Loan  &  Trust  Co.,  105  U.  S.  77, 
26  L.  Ed.  1111;  Klnkele  v.  WUson,  151  N. 
T.  277,  45  N.  B.  869;   Gushing  t.  Worrick,  9 
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Gray,  3S2.  It  controlling  tcaceo  be  given  to 
the  punctuation,  and  tbe  location  of  the  com- 
ma be  considered  declalve  of  the  legislative 
Intent  that  the  liability  should  arise  only  In 
the  event  of  dissolution  or  Insolvency,  still  It 
Is  not  perceived  bow  the  statute  Is  to  be 
limited  In  Its  scope  so  as  to  Impose  that  lia- 
bility only  so  far  as  It  Is  necessary  to  pro- 
vide a  fund  for  the  payment  of  debts.  The 
liability  Is  created  for  the  benefit  of  the  cor- 
poration as  well  as  its  creditors.  It  arises  in 
case  of  dissolution  or  Insolvency;  1.  e.,  where 
there  is  a  voluntary  winding  up  of  a  solvent 
coriK>ratlon,  as  well  as  when  the  corporation 
Is  wound  up  In  Invltum  on  account  of  in- 
solvency. If  punctuation  Is  to  govern  In  the 
construction  of  this  statutory  provision,  there- 
fore, the  situation  Is  this:  although  the  di- 
rectors are  answerable  to  the  corporation  for 
the  injury  Inflicted  upon  It  by  the  Impair- 
ment of  Its  capital,  yet  the  corporation  can- 
not compel  them  to  make  good  the  loss  which 
it  has  sustained  by  their  Illegal  act,  unless 
It  elects  to  abandon  its  business,  and  go  into 
liquidation.  A  construction  which  imputes 
to  tbe  Legislature  the  intent  to  force  a  solv- 
ent corporation  into  liquidation  as  a  condi- 
tion of  enabling  it  to  recover  from  Its  di- 
rectors the  money  necessary  to  make  good 
the  impairment  of  Its  capital  by  them,  should 
not  be  adopted  unless  such  Intent  Is  mani- 
fest. If  the  words  of  the  act,  rather  than 
the  punctuation,  are  looked  to,  the  intention 
of  the  Legislature  would  seem  to  be  the  re- 
verse of  that  contended  for  by  the  demurs 
rants.  Reading  the  statute  without  regard 
to  punctuation,  the  Legislature  has  declared 
that  for  the  Impairment  of  the  capital  of  the 
company  "tbe  directors  shall  be  Jointly  and 
severally  liable  at  any  time  within  sis  years 
to  the  corporation  and  to  its  creditors  In  the 
event  of  Its  dissolution  or  Insolvency  to  the 
full  amount  of  the  capital  stock  so  divided 
withdrawn  paid  out  or  reduced."  The  appar- 
ent object  of  the  provision  Is  to  aftord  pro- 
tection equally  to  the  corporation  and  to  Its 
creditors  against  loss  by  reason  of  the  illegal 
act  But  the  creditors  can  suffer  no  injury 
from  it  unless  the  capital  is  so  Impaired  as  to 
render  tbe  company  insolvent.  Not  so  with 
the  corporation.  Any  impairment  of  Its  capi- 
tal Is  harmful  to  it  in  some  degree;  the 
seriousness  of  the  injury  depending  upon 
the  extent  of  the  impairment.  For  the  full 
protection  of  the  company  the  liability  of  the 
directors  must  be  absolute.  No  liability  on 
the  part  of  the  directors  is  required  for  the 
full  protection  of  creditors,  except  in  case  of 
the  insolvency  of  tbe  corporation,  or  possibly 
In  the  event  of  its  voluntary  liquidation. 
The  words  of  the  statute  give  this  full  meas- 
ure of  protection.  For  disobedience  of  its 
mandate  "the  directors  shall  be  Jointly  and 
severally  liable  to  the  corporation,  and  to  Its 
creditors  in  the  event  of  its  dissolution  or  in- 
solvency"; to  the  corporation  In  any  event, 
to  the  creditors  In  the  event  expressed  in  the 
statute.  In  our  Judgment,  the  Legislature 
intended  by  this  provision  to  afford  the  full  ' 


measure  of  protection  which  tbe  words  pro- 
vide. 

It  is  argued  by  the  demurrants,  as  has 
been  already  stated,  that  the  statute,  so  con- 
strued, is  grossly  tmjnst  and  inequitable,  in 
that  it  requires  the  directors  to  pay  into  the 
treasury  of  the  corporation,  for  the  benefit  of 
the  stockholders,  the  amount  of  the  deficit, 
although  the  stockholders,  not  the  directors, 
have  In  their  pockets  the  portion  of  the  cap- 
ital which  has  been  withdrawn.  The  argu- 
ment assumes  that  there  will  be  no  transfer 
of  the  stock  of  the  company  during  the  period 
of  the  liability  of  the  directors.  The  as- 
sumption is  unwarranted.  The  very  decla- 
ration of  the  dividend,  evidencing  as  It  does  I 
the  apparent  prosi)erity  of  the  company,  I 
creates  a  desire  on  the  part  of  outsiders  to  i 
become  holders  of  the  stock.  It  at  the  same 
time  decreases  the  actual,  while  Increasing  i 
the  apparent,  value  of  the  stock.  Tbe  result 
is  to  afford  unscrupulous  directors,  and  stock- 
holders who  are  cognizant  of  the  illegal  action 
of  the  board,  an  opportunity  to  unload  their 
holdings  upon  Innocent  purchasers  at  fraud- 
ulently inflated  prices.  It  Is  eminently  Just 
that  the  persons  whose  wrongful  act  has 
caused  loss  to  those  who  have  been  induced 
by  it  to  become  stockholders  should  make 
good  that  loss.  Nor  is  it  inequitable  that 
stockholders  who  have  Innocently  participat- 
ed In  the  dlBtributlon  of  the  Illegal  dividends 
should  have  their  stock  restored  to  its  normal 
value  by  contribution  from  the  directors  who 
have  impaired  the  capital  without  being  first 
required  to  pay  back  the  dividend  so  paid  to 
them.  The  ordinary  purchaser  of  corporate 
stock  holds  it  as  an  investment  He  rightly 
considers  and  treats  the  dividends  paid  upon 
It  as  Income.  In  many  instances  the  Income 
Is  required  to  meet  the  expenses  of  living, 
and  is  entirely  expended  for  that  purpose. 
To  say  that  a  person  who  has  been  unwit- 
tingly induced  to  exhaust  his  principal  by  the 
mistaken  or  fraudulent  representation  of 
those  to  whom  he  has  intrusted  it  that  what 
has  been  paid  to  him  is  income  suffers  no 
injury  is  absurd.  To  refuse  him  redress  ex- 
cept upon  condition  that  he  return  the  mon- 
eys which  he  has  expended  in  tbe  belief  that 
his  capital  was  Intact,  notwithstanding  that 
by  such  expenditure  he  Is  rendered  penni- 
less, is  to  put  a  premium  upon  fraud  in  cor- 
porate management 

The  learned  vice  chancellor,  who  heard  the 
case  in  the  court  below,  considered  that,  if 
the  statute  fixed  liability  upon  the  directors 
without  regard  to  the  financial  condition  or 
needs  of  the  corporation,  then  it  was  highly 
penal  in  its  character,  and  that  for  this  rea- 
son a  court  of  equity  should  refuse  to  enter- 
tain a  suit  for  its  enforcement  In  our  opin- 
ion, the  liability  imposed  by  the  statute  Is  not 
penal  in  its  character.  Its  sole  purpose  is, 
not  to  punish,  but  to  provide  for  the  making 
of  compensation  by  wrongdoers  for  the  in- 
Jury  sustained  by  Qielr  wrongful  act. 

The  decree  appealed  from  should  be  z«- 
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UNITBD    STATES    FIDBLITY    &    OUAB- 
ANTY  CO.  V.  DONNELLY. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 
liarch  2,  1903.) 

NONSmr-WHBN  QRANTBD. 

1.  A  plaintiff  is  properly  nonsuited  if  his 
proofs  fail  to  establish  an  essential  part  of  the 
agreement  npon  which  he  has  declared. 

(Syllaboa  by  the  Court) 

Brror  to  Supreme  Court. 

Action  by  the  United  States  FldeUty  & 
Guaranty  Company  against  Louis  H.  Donnel- 
ly. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

William  L  Garrison  and  U.  O.  Styron,  for 
plaintiff  In  error.  Clarence  L.  Cole,  for  de- 
fendant In  error. 

GABBISON,  J.  The  plaintiff  declared  np- 
on an  agreement  under  seal  by  wblcb  the 
defendant  agreed  to  indemnify  the  plaintiff 
against  tbe  damage  it  should  sustain  by  rea- 
son of  its  baring  executed  two  "undertak- 
ings" Incident  to  the  removal  of  two  certain 
actions  Into  tbe  city  court  of  the  city  of 
New  York,  averring  damage  by  reason  of  a 
judgment  rendered  by  said  court  in  tbe  ac- 
tions so  removed  into  It  The  defendant 
pleaded  that  be  had  not  made  such  an  agree- 
ment—In effect,  a  plea  of  non  est  factum. 

To  prove  the  alllrmative  of  the  issue  thus 
presented,  the  plaintiff  offered  a  sealed  In- 
strument executed  by  the  defendant,  which 
recited  that  tbe  plaintiff  had  become  surety 
npon  two  undertakings  of  removal,  and  that 
copies  of  such  undertakings  were  annexed 
to  and  formed  a  part  of  tbe  agreement  be- 
tween the  parties,  but  In  point  of  fact  the 
Instrument  offered  by  the  plaintiff  ^as  not 
accompanied  by  copies  of  any  undertakings, 
and  no  offer  was  made  in  the  first  Instance 
to  supply  proof  respecting  this  part  of  the 
defendant's  alleged  agreement.  The  objec- 
tion of  tbe  defendant  to  the  admission  of  the 
Instrument  offered  by  tbe  plaintiff  having 
been  sustained  by  tbe  trial  court,  tbe  plain- 
tiff was  i)ermltted  to  Introduce  an  exemplified 
copy  of  a  record  of  the  city  court  of  the  city 
of  New  York,  which  recited  an  undertaking 
by  tbe  plaintiff  with  respect  to  an  action 
pending  In  the  said  court,  and  certified  tbe 
recovery  of  a  Judgment  upon  such  undertak- 
ing. Tbe  plaintiff  then  renewed  its  offer  of 
tbe  sealed  instrument  executed  by  tbe  de- 
fendant claiming  that  tbe  recital  In  the 
record  of  the  Mew  York  Judgment  supplied 
adeqtiate  proof  as  to  tbe  undertakings  that 
were  part  of  the  agreement  declared  upon, 
and  that  the  Judgment  itself  established  both 
tbe  fact  and  the  quantum  of  the  plaintiff's 
damage.  This  was  the  plaintiff's  case,  up- 
on which  a  nonsuit  was  directed,  to  which 
direction  an  exception  was  allowed. 

It  is  evident  tbat  the  plaintiff's  enthre  case 

was  presented  upon  its  renewed  offer  of  the 

defendant's  agreement,  as  supplemented  by 

tbe  New  York  record,  and  tbat  tbe  propriety 
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of  the  earlier  ruling  npon  a  part  only  of  sncb 
agreement  has  no  practical  bearing  upon  tbe 
merits  of  the  controversy. 

The  rulings  of  the  trial  court  npon  tbe 
plaintiff's  case  as  finally  made  up  were  ob- 
viously correct.  The  written  Instrument  tbat 
was  offered  showed  upon  its  face,  and  ex- 
pressly stated,  tbat  it  was  but  part  of  the 
agreement  between  the  parties.  The  New 
York  record  In  no  wise  identified  the  under- 
taking that  it  recited  with  the  undertakings 
that  formed  an  essential  part  of  the  alleged 
agreement  of  the  defendant.  The  plaintiff, 
therefore,  had  not  proved  an  essential  part 
of  the  agreement  upon  which  it  bad  declar- 
ed, and  which  the  defendant  by  bis  plea  de- 
nied that  he  had  made. 

Tbe  Judgment  of  nonsuit  is  affirmed. 


BROWN  et  al.  v.  TALLMAN, 

(Court  of  Chancery  of  New  Jersey.     Feb.  24, 

1903.) 

EQUITY— BILL-AIXBGATIONS-DEMURRBB— 
COST. 

1.  A  bill  seeking  relief  on  the  ground  that 
complainants  have  title  in  certain  lands  de- 
vised by  a  will,  alleging  that  complainants 
"are  devisees  and  legatees  under  the  last  will 
of  T.,  deceased,"  is  an  insufficient  allegation  of 
titie. 

2.  Where,  in  equity,  a  demurrer  on  the 
ground  of  multifarionsness  is  joint,  and  the 
bill  is  not  multifarious  as  against  one  of  the 
demurrants,  the  demurrer  must  fail  as  to  both 
of  them. 

3.  Under  the  express  provisions  of  Chancery 
Act  §  24,  Revision  19(B  (P.  L.  519),  on  the 
sustaining  of  a  demurrer  to  a  bill  in  equity, 
the  costs  must  be  paid  by  tiie  complainant. 

Suit  by  Mana  L.  Brown  and  others  against 
Cornelius  H.  Tallman,  as  executor  of  the  will 
of  Jacob  B.  Tallman,  deceased.  On  demurrer 
to  the  bill.    Demurrer  sustained. 

Mr.  Price,  for  complainant  John  T.  Rosell 
and  Frank  P.  McDermott  for  respondents. 

EMERY,  y.  C.  Tbe  demurrer  must  be  al- 
lowed because  of  the  failure  of  complainant 
to  allege  or  show  title  to  tbe  lands  in  ques- 
tion. Tbe  allegation  that  they  "are  devisees 
and  legatees  under  tbe  last  will  and  testa- 
ment of  Jacob  B.  Tallman,  deceased,''  is  not 
sufUclent.  The  bill  should  at  least  allege 
that  they  are  devisees  of  the  lands  in  ques- 
tion, or  have  some  Interest  In  these  lands  as 
devisees  or  legatees,  and  it  may  be  neces- 
sary to  set  out  sncb  portions  of  the  will  as 
show  their  title  or  Interest 

As  to  multifariousness,  my  view  is  that 
the  bill  Is  not  multifarious  as  ag^nst  Cor- 
nelius Tallman,  one  of  the  demurrants;  tbat 
the  other  demurrant  stands  in  the  same  posi- 
tion with  him,  because  tbe  demurrer  is  Joint 
not  "Joint  and  several,"  and  must  therefore 
fail  unless  good  as  to  both.  1  Dan.  Gh.  Pr. 
(6th  Am.  Ed.)  *584,  and  cases  cited  In  note  7. 

Costs  must  be  paid  by  complainant    The 
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statute  (Chancery  Act,  t  24,  Revision  1902; 
P.  L.  619)  makes  this  compulsory. 
Complainant  may  amend  lils  biU. 


BOARD  OF  CHOSEN  FREEHOLDERS  OF 
ATLANTIC  COUNTY  y.  INHABIT- 
ANTS OF  WEYMOUTH  TP. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

TAXES— COLLECTION— TOWNSHIP    COLLECTOB. 

1.  Taxes  are  purely  of  legislatiTe  creation, 
hence  a  special  method  prescribed  by  statute 
for  their  collection  or  devolution  must  be  pur- 
sued to  the  exclusion  of  others  baaed  upon 
general  principles  of  law. 

2.  Section  24  of  the  general  tax  act  (Gen. 
St.  p.  3285)  makes  it  the  duty  of  the  town- 
ship collector  to  pay  the  moneys  collected  in 
his  township  for  county  purposes  to  the  coun- 
ty collector.  Beld,  that  (nothing  more  appear- 
ing) an  action  by  the  county  against  the  town- 
ship for  such  moneys  will  not  lie. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  the  board  of  chosen  freeholders 
of  the  county  of  Atlantic  against  the  inhabit- 
ants of  the  township  of  Weymouth.  Judg- 
ment for  plaintiff.  Defendant  brhigs  wror. 
Reversed. 

E.  A.  HIgbee  and  D.  J.  Pancoast,  for  plain- 
tiff in  error.  Thompson  &  Cole,  for  defend- 
ant in  error. 

GARRISON,  J.  The  main  question  pre- 
sented by  this  writ  of  error  ia  whether  a 
township  is  liable  to  the  board  of  chosen 
freeholders  of  the  county  of  which  it  forms 
a  i>art  for  the  amount  of  the  taxes  collected 
In  such  township  for  such  county.  The  an- 
swer to  this  question  Is  to  be  found  in  two 
established  principles  of  law  respecting  taxa- 
tion, vljs.:  (1)  Taxes  are  in  legal  contempla- 
tion neither  debts  nor  contractual  obligations, 
but  are  in  the  strictest  sense  of  the  word  ex- 
actions. (2)  Where  the  Legislature  has  pre- 
scribed a  special  method  respecting  such 
divestments  and  their  devolution,  such  meth- 
od must  be  pursued  to  the  exclusion  of  oth- 
-ers  based  upon  general  legal  rules. 

The  legislative  provisions  by  which  taxes 
collected  from  townships  shall  reach  their  re- 
spective county  treasuries  Is  as  follows:  "It 
shall  be  the  duty  of  the  township  collector  to 
pay  the  moneys  which  he  shall  have  reached 
by  virtue  of  any  such  assessment  to  the  coun- 
ty collector."  Section  24,  Gen.  St  p.  3285. 
This  is  explicit  The  further  provisions  of 
the  tax  act  (section  30,  Gen.  St  p.  3286),  and 
of  the  act  relating  to  chosen  freeholders  (sec- 
tion 24.  Gen.  St  p.  413),  making  the  township 
directly  liable  to  the  county  under  certain 
specified  conditions,  emphasize  the  absence 
of  such  liability  when  such  special  conditions 
do  not  exist.  Doubtless,  conditions  other 
than  those  thus  eniunerated  may  so  disturb 
the  normal  relations  of  the  respective  col- 
lectors with  their  municipalities  that  re- 
course to  general  legal  rules  must  be  had. 
To  speculate,  however,  as  to  what  these  con- 


ditions might  be,  or  to  cite  cases  in  which 
they  have  actually  arisen,  would  be  to  venti- 
late views  not  conducive  to  the  determination 
of  the  case  in  band,  which  will  be  fully  dis- 
posed of  when  the  conclusion  has  been  reacb- 
ed  that  It  presents  no  special  features  that 
take  It  out  of  the  legislative  rule  respecting 
the  channel  by  which  taxes  collected  In  town- 
ships shall  be  passed  on  to  the  counties  to 
which  they  belong.  Having  reached  such  a 
conclusion,  the  Judgment  contained  in  this 
record  by  which  efflcience  is  given  to  a  dif- 
ferent course  must  be  reversed. 


J.  0.  SMITH  &  WALLACE  CO.   v.  PRUS- 
SIAN NAT.   INS.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2.  1903.) 

INStJRANCB— BINDING  SLIP— ACCEPTANCE— KF- 
FBCT— RATE— AGENCY. 
An  insurance  company,  by  its  agent,  issued 
and  delivered  to  the  insured  a  binder,  or  bind- 
ing slip,  whereby  it  assumed  and  bound  $2,000 
of  insurance  upon  certain  property  of  the  In- 
sured; the  binding  slip  to  be  void  on  ddivery 
of  the  policy.  When  the  binder  was  delivered 
it  was  assumed  by  the  insured  that  the  insurer 
proposed  to  charge  a  rate  higher  than  it  had 
charged  for  the  same  insurance  for  the  previous 
year,  although  no  rate  was  mentioned  in  tha 
binder,  whereupon  he  requested  the  agent  of 
the  insurer  to  ascertain  if  he  could  not  obtain 
from  his  principal  some  concession  in  the  rate. 
This  the  agent  consented  to  attempt  but  be- 
fore any  attempt  was  made  by  the  agent  the 
building  burned.     Beld. 

1.  That  a  complete  temporary  contract  of  in- 
surance existed  between  toe  insurer  and  the  in- 
sured from  the  time  of  the  delivery  of  the 
binder. 

2.  That  the  insured  having  accepted  the 
binder,  the  promise  to  pay  the  premium  to  be 
mentioned  in  the  policy  was  a  sufficient  con- 
sideration for  the  contract 

3.  That  the  agent  of  the  insurer  having  fail- 
ed to  fix  the  rate  before  the  policy  was  deliv- 
ered and  before  the  loss  occurred,  the  insured 
was  bound   to  pay  a  reasonable  rate  for  the 

,  protection  which  he  had  received  by  the  tem- 
1  porani  contract 

4.  Whether  one  acts  as  agent  for  the  insur- 
'  er  or  the  insured  is  to  be  determined  by  the 
:  circumstances  of  the  particular  case;  one  can- 
'  not  be  the  agent  for  both  parties. 

(Syllabus  by  the  Court.) 

Ihrror  to  Supreme  Court. 

Action  by  J.  C  Smith  &  Wallace  Company 
against  the  Prussian  National  Insurance 
Company.    Judgment  for  plaintiff.    Defend- 


ant brings  error.    Affirmed. 

James  Buchanan  and  W.  Benton  Crisp, 
for  plaintiff  in  error.  Robert  H.  McOarter, 
for  defendant  in  error. 

GARRETSON,  J.  The  judgment  in  this 
case  was  entered  upon  a  verdict  directed 
by  the  trial  justice  at  the  circuit  and  this 
writ  of  error  brings  up  the  judgment,  and 
the  propriety  of  this  direction  is  the  ques- 
tion in  controversy. 

The  plaintiff  had  been  insured  by  a  policy 
of  the  defendant,  which  was  about  expiring. 
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and  the  plaintiff's  treasurer  had  called  the 
attention  of  the  defendant's  agent  to  this 
fact  On  the  17th  day  of  May,  the  treasurer 
of  the  plaintiff  received  at  the  bands  of 
William  Vanderveer  the  following  paper, 
called  a  "binder": 

"WUIiam  Vanderveer,  Fire,  Marine  and  In- 
land Insurance,  43  Cedar  Street. 

"New  York,  May  16,  1901. 
"Insurance  In  the  amount  of  $2,000  is 
wanted  for  J.  G.  Smith  &  Wallace  Co.,  on 
building  Nob.  420-122  Ogden  Street,  Newark, 
N.  J.  The  undersigned  companies  assume 
and  bind  from  the  16th  day  of  May,  1901, 
the  insurance  applied  for  above  for  amounts 
opi)osite  their  respective  names.  This  bind- 
ing slip  is  void  on  delivery  of  the  policy. 
Company,  Prussian  Nat'l.  Amount,  $2,000. 
Accepted.  W.  Vanderveer,  Agt" 

With  the  binder  was  delivered  by  Vander- 
veer this  letter: 

"William  Vanderveer,  Successor  to  Hausell 
tt  Vanderveer,  Fire  and  Marine  Insur- 
ance, 43  Cedar  Street 

"New  York,  May  17,  1901. 
"J.  O.  Smith  &  Wallace  Co.,  Newark, 
N.  J. — Gentlemen:  We  enclose  policy  No. 
81,705,  Pennsylvania,  for  $4,000,  and  binder 
of  Prussian  National  for  $2,000  on  building 
Nos.  420-422  Ogden  street.  In  renewal  of 
expirations  on  9th  and  16th  insts.  Yours 
very  tmly,  William  Vanderveer,  H." 

When  the  treasurer  examined  the  Penn- 
sylvania policy  he  noticed  that  the  rate  men- 
tioned therein  was  70  cents  Instead  of  50  cents, 
the  rate  in  both  the  previous  Pennsylvania 
and  Prussian  policies.  He  then  told  Vander- 
veer tbat  this  rate  was  unsatisfactory,  and.  If 
It  had  to  be  70  cents,  that  he  wanted  Vander- 
veer to  ascertain  If  he  could  not  get  It  writ- 
ten for  three  years  or  five  years,  thereby 
writins  it  at  a  reduction  of  one-half  of  one 
year's  rate,  or  two  and  a  half  years'  rate 
for  three  years.  Vandervew  said  he  would 
try  to  do  80,  and  left  the  Pennsylvania 
policy  and  the  binder  with  the  treasurer. 
The  rate  was  left  In  this  situation.  No  poli- 
cy was  issued  in  place  of  the  hinder.  The 
fire  occurred  about  June  22,  1901. 

A  contract  of  insurance  may  be  by  parol. 
Audobon  V.  Insurance  Co.,  27  N.  Y.  216. 
And  a  preliminary  contract  Is  frequently  ef- 
fected by  what  are  known  as  "binders"  or 
"binding  slips,"  such  as  was  used  in  this 
case.  Lripman  v.  Niagara  Fire  Insurance 
Co.,  121  N.  Y.  451,  24  N.  E.  699;  Karelson 
V.  The  Sun  Fire  Insurance  Co.,  122  N.  Y. 
545,  25  N.  B.  921;  Van  Tassell  v.  Greenwich 
Insurance  Co.  (N.  Y.)  46  N.  B.  365;  Under- 
wood T.  Greenwich  Insurance  Co.,  161  N.  Y. 
418,  57  N.  E.  1127. 

To  constitute  a  valid  contract  there  should 
be  parties  thereto,  a  premium,  a  subject- 
matter,  an  Insurable  Interest,  certain  risks 
or  perils,    duration   ot   the  risk,   and    the 


amount  insured,  but  in  the  temporary  oial 
contracts,  or  in  those  evidenced  by  binders, 
some  of  these  terms  are  often  omitted,  and 
need  not  be  expressly  negotiated  upon,  since 
they  may  be  understood,  as  where  the  terms 
of  the  usual  policy  are  presumed  to  be  in- 
tended, or  where  the  usual  rate  of  premium 
is  presumed  to  be  meant,  or  in  case  of  dura- 
tion of  the  risk  is  understood  to  be  the  same 
as  in  a  former  policy,  or  where  by  custom 
or  usage  a  certain  course  of  dealing  has 
been  established.  1  Joyce  on  Insurance,  i 
46. 

When  the  binder  was  delivered,  the  plain- 
tiff, assuming  that  the  rate  to  be  expressed 
In  the  policy  of  the  defendant  would  be  70 
cents  for  one  year,  because  that  was  the 
rate  In  the  policy  of  another  company  deliv- 
ered at  the  same  time,  objected  to  that  rate, 
and  after  some  conversation  the  defendant's 
agent  undertook  to  see  if  be  could  not  get 
a  modlflcatlon  of  the  rate,  and  he  at  the 
same  time  delivered  to  the  plaintiff  the 
binder,  and  the  plaintiff  accepted  It  and  by 
It  the  defendant  insured  the  property  of 
the  plaintiff  upon  the  terms  to  be  expressed 
In  the  policy  which  was  to  be  delivered,  and 
upon  the  delivery  of  which  the  binding  slip 
was  to  be  void.  The  defendant  said.  In 
effect  to  the  plaintiff:  "Upon  your  applica- 
tion we  secure  your  insurance;  we  make 
a  temporary  contract  of  Insurance  by  which 
we  protect  your  property  until  we  can  agree 
upon  the  terms  of  the  policy,  which  shall 
be  a  permanent  contract  expressing  all  the 
terms  necessary  to  a  complete  contract" 
The  plaintiff  by  accepting  the  binder  agreed 
to  be  bound  by  all  the  terms  of  the  policy, 
including  the  rate  of  premium  to  be  paid, 
and  the  defendant  ought  not  now  be  allowed 
to  say,  "We  are  not  bound  to  keep  that  con- 
tract, because  no  specific  premium  was  men- 
tioned;" the  uncertainty  as  to  the  rate  hav- 
ing remained  in  abeyance  by  the  action  of 
the  defendant 

When  the  company  made  this  temporary 
contract  to  be  terminated  when  the  policy 
was  delivered,  the  promise  to  pay  the  pre- 
mium upon  delivery  of  the  policy  was  suffi- 
cient consideration  for  the  temporary  Insur- 
ance. If,  therefore,  as  In  this  case,  no  policy 
was  delivered  defining  the  rate  of  Insurance, 
the  question  remains,  what  was  the  rate? 
The  consideration  is  in  the  alternative.  If 
the  policy  is  executed,  delivered,  and  accept- 
ed, the  payment  of  the  premium  mentioned 
in  it  Is  the  consideration;  and,  if  it  Is  not, 
the  defendant  having  insured  the  plaintiff  by 
the  temporary  contract  then  the  law  raises 
a  presumption  on  the  part  of  the  Insured  to 
pay  the  company  what  the  protection  which 
he  has  had  under  this  temporary  contract  is 
reasonably  worth,  and  the  Insurer,  by  the 
very  terms  of  the  binder,  gives  credit  to  the 
insured  until  the  temporary  contract  Is  end- 
ed, either  by  the  issuance  of  a  policy  or 
otherwise. 

It  Is  admitted  that  Vanderveer  was  the 
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agent  of  the  company,  appointed  by  a  regu- 
lar commission  and  authority  from  them; 
signed  by  the  manager.  As  such  agent,  he 
signed  the  binding  slip  In  qaestion,  and  did 
so  within  the  limits  of  bis  authority  as  an 
agent  to  countersign  and  Issue  policies.  His 
authority  to  enter  into  the  contract  in  ques- 
tion for  the  insurance  company  will  be  in- 
ferred from  his  general  agency.  Fire  Insur- 
ance Co.  y.  Building  Association,  43  N.  J. 
Law,  652;  Carson  y.  Jersey  City  Insurance 
Co.,  Id.  800,  39  Am.  Rep.  684;  16  A.  &  B. 
Enc.  of  L.  (2d  Ed.)  853. 

It  is  claimed  In  this  case  that  Yanderyeer, 
in  making  this  contract  of  insurance,  was 
acting  as  agent  of  both  the  Insurer  and  the 
insured,  and  that,  therefore,  the  contract  is 
yoid;  but  there  is  no  eyidence  to  sustain 
such  a  contention.  The  treasurer  of  the 
company,  before  the  contract  in  question  was 
made,  wrote  to  Yanderyeer  calling  hia  atten- 
tion to  the  fact  that  the  policy  of  bis  com- 
pany, the  defendant,  was  about  to  expire. 
Vanderveer  brought  to  Wallace  the  binding 
slip  offered  in  eyidence,  signed  by  Yander- 
yeer as  agent  of  the  Prussian  National,  the 
defendant  Wallace  questioned  the  rate 
which  he  assumed,  and  which  Yanderyeer 
admitted  would  be  charged,  and  endeayored 
to  get  a  reduction  of  it  from  Yanderyeer,  and, 
failing  in  that,  desired  him  to  get  it  from 
his  company.  There  is  nothing  in  this  eyi- 
dence to  show  Wallace  was  dealing  with 
Yanderyeer  in  any  other  capacity  than  as 
agent  of  the  Insurance  company,  and  there 
is  nothing  in  Yandenreer's  actions  inconsist- 
ent with  his  duties  as  such  agent 

While  it  has  been  held  that  one  who  acts 
as  a  general  agent  to  procure  insurance  can- 
not also  act  as  agent  for  the  insurer  and 
bind  the  insurer  by  his  acts,  yet  it  Is  com- 
petent to  inquire  into  the  particulars  of  the 
making  of  each  contract  of  insurance,  and, 
if  It  appears  that  in  the  contract  in  question 
the  agent  was  not  acting  for  the  insured, 
but  only  for  the  insurer,  the  contract  will  be 
sustained,  and,  where  It  appears  that  the 
agent  is  the  duly  appointed  and  authorized 
agent  of  the  insurer,  and  acta  as  such  in 
making  the  contract  of  insurance,  he  will  be 
regarded  as  the  agent  of  the  Insurer  only, 
although,  as  to  other  contracts  by  other  com- 
panies of  which  he  was  not  such  authorized 
agent,  he  may  be  regarded  as  the  agent  of 
the  insured. 

The  judgment  below  will  t>e  afDrmed. 


OLIYEB  y.  RAHWAT  ICE  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  26, 

1903.) 

CORPORATIONS— XTLTRA  VIRES— PURCHASE   OF 
STOCK— SALE  BY  DIRECTORS— RATIFICA- 
TION—RECOVERY  OP  VALUE. 
1.  A  purchase  by  a  corporatioD  of  shares  of 
its  stock,  not  disabling  it  from  paying  its  debts 
in  foil,  Is  not  ultra  Tires. 

1  L  See  Corporatlona,  TOl.  U,  Cent  Dig.  i  ISW. 


2.  A  contract  of  sale  to  a  corporation  of  shares 
of  its  stock  by  directors,  who  were  present  at 
the  meeting  of  the  board  at  which  the  sale  was 
sanctioned,  is  not  binding  as  to  the  price,  thougfa 
it  may  be  enforced  on  the  basla  of  wliat  the 
stock  was  worth. 

3.  A  payment  by  a  corporation  on  account  of 
a  sale  to  it  by  directors,  who  were  present  at 
the  meeting  of  the  board  at  which  the  sale  was 
sanctioned,  is  of  the  contract  as  made,  as  it 
may  as  well  be  referred  to  an  implied  indebted- 
ness on  the  quantum  valebant  as  to  an  express 
indebtedness  on  the  contract 

4.  Reference  in  a  mortgage  of  a  corporation 
to  Its  prior  mortgages  due  is  the  statement  of  ' 
a  seeming  fact,  rather  than  the  conscious  yali- 
dation  of  an  illegal  agreement 

5.  A  board  of  directors,  the  majority  of  which 
were  the  members  of  the  board,  which  authoris- 
ed an  illegal  contract,  cannot  ratify  it 

6.  Silence  of  the  stockholders  of  a  corporation 
for  two  years,  with  knowledge  of  an  illegal  con- 
tract by  the  directors,  is  not  a  ratification 
thereof. 

7.  Though  a  contract  of  sale  to  a  corporation 
of  shares  of  Its  stock  by  directors,  who  were 
present  at  the  meeting  of  the  board  which  sanc- 
tioned the  sale,  is  not  binding  on  It  as  to  the 
price  named,  the  corporation  cannot  tender  back 
the  stock  after  putting  a  mortgage  on  its  prop- 
erty, but  must  pay  what  it  waa  worth  at  the 
time  of  the  sale. 

Bill  by  Charles  R.  Oliver  against  the  Rab- 
way  Ice  Company  and  others  to  foredose  a 
mortgage.    Reference  ordered. 

N.  C.  J.  English,  for  complainant  Frank 
Bergen,  for  defendants. 


STEYENS,  Y.  O.  The  bill  la  filed  to  fore- 
close a  mortgage  made  on  August  81,  A.  D. 
1899,  by  the  Rahway  Ice  Company  to  com- 
plainant to  secure  the  sum  of  $12,000.  One 
year  thereafter  the  mortgagor  paid  the  prin- 
cipal sum  of  (3,000,  with  a  year's  interest 
The  complainant  Oliver,  and  his  brother  had 
been  stockholders  of  the  company;  together 
holding  800  shares,  of  the  par  value  of  $100 
each.  On  these  shares  $15,000  had  been 
paid  Into  the  treasury  of  the  company,  and, 
on  the  day  above  named,  the  company  had 
agreed  to  take  them  for  what  had  been  thus 
paid.  Of  this  price,  $3,000  was  paid  in  cash, 
and  the  balance  was  secured  by  the  above- 
mentioned  mortgage.  The  main  defense  was 
that  the  transaction  was  ultra  vb-es  and  void. 
Since  the  decision  by  the  Supreme  Court  in 
Chapman  v.  Ironclad  Rheostat  Co.,  62  N. 
.T.  Law,  497,  41  Atl.  690,  approved  by  the 
Court  of  Errors  and  Appeals  in  Berger  t. 
United  Steel  Corporation,  53  Atl.  68,  it  is 
the  settled  law  of  this  state  that  corpora- 
tions may  purchase  shares  of  their  own  capi- 
tal stock  whenever  such  purchase  is  re- 
quired for  legitimate  corporate  purposes.  I 
do  not  suppose  that  this  decision  goes  the 
length  of  authorizing  a  corporation  to  pur- 
chase and  pay  for  its  own  stock  If  such  pur- 
chase and  payment  vrlll  disable  it  from  pay- 
ing its  debts  in  full,  or  of  authorizing  a  cor- 
poration to  contract  with  one  or  more  of  its 
shareholders  to  buy  shares  and  so  convert 
them  Into  creditors  entitled  to  come  in  on  an 
equality  with  other  creditors,  if  the  assets 
be  at  the  time  insufficient  to  pay  all  the  cred- 
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Iton  In  full.  Bnt  the  eyidence  does  not  bring 
toe  case  In  band  under  eltber  of  these  cate- 
goriea,  and  so  nothing  la  decided  in  refer- 
ence to  them.  Under  the  proofs  the  tranaac- 
tion  Ir  not,  therefore,  ultra  rtres.  It  seems 
to  me,  however,  to  be  objectionable  on  anoth- 
er ground.  It  comes  within  the  principle  of 
Gnrdner  v.  Butler,  30  N.  J.  Bq.  702.  Oliver 
and  tals  brother  were  directors,  present  at 
the  meeting  of  the  board  at  which  the  sale  of 
the  stock  was  sanctioned.  Speaking  of  a 
case  thus  circnmstanced,  Mr.  Justice  Van 
Syckle,  in  the  case  cited,  says:  "The  rule  Is 
that  the  trustee  cannot  fortify  himself  by  a 
contract  which  he  makes  with  himself  or 
for  bl8  own  benefit,  and  set  It  up,  either  at 
law  or  In  equity,  as  a  valid  obligation.  It  Is 
c€  no  binding  force  as  a  contract,  and  the 
oestni  que  trust  may  repudiate  It  at  will. 
But  while  the  express  undertaking  la  without 
legal  force,  the  directors  of  a  company  have 
a  right  to  serve  it  in  the  capacity  of  officers, 
agents,  or  employes,  and  for  such  services  the 
law  will  enable  them  to  recover  a  Just  and 
reasonable  compensation.  *  *  *  No  claim 
which  they  may  make  against  th^  company 
cnn  acquire  any  support  from  the  fact  that 
they  have  expressly  sanctioned  it  It  must 
rest  ezdnsively  upon  its  fairness  and  Justice, 
and  be  enforced  upon  the  quantum  meruit." 
Itoferring  to  the  case  of  The  Aberdeen  Ry. 
Go.  v.  Blakle,  1  Macq.  H.  L.  Cas.  461,  he 
flays  further  on:  "If  the  action  [in  that  case] 
had  been  brought  to  recover  for  the  chairfl 
which  had  been  delivered  and  accepted,  I 
apprehend  It  would  not  have  been  held  in 
any  court  that  the  company  could  have  re- 
tained the  property  and  refused  to  pay  for  It 
—not  the  contract  price,  but  what  it  was 
reasonably  worth.  •  •  •  The  same  prin- 
ciple must  apply  whether  It  la  property  con- 
veyed or  services  rendered  to  the  company. 
The  cupidity  and  avarice  of  the  trustee  Is 
guarded  against  by  giving  the  cestui  que  trust 
the  right  to  repudiate  the  contract  at  all  times 
where  it  is  executory,  and  to  allow  simply  a 
Just  remuneration,  without  reference  to  the 
contract  price,  where  it  Is  executed."  In  the 
Berger  Case,  stock  Is  said  to  have  been  put 
by  our  statute  upon  the  footing  of  other 
property,  and  so  the  rule  laid  down  In  the 
case  of  Gardner  v.  Butler  is  directly  appli- 
cable. The  company  must  pay  for  it,  not 
the  contract  price,  but  what  at  the  time  of 
the  sale  It  was  reasonably  worth. 

It  was  argued  for  complainant  that  there 
was  ratification  of  the  contract  as  made,  first, 
by  payment  on  account;  and,  secondly,  by 
an  express  reference  to  the  mortgage  .as  due 
in  a  subsequent  mortgage  made  by  the  com- 
pany to  a  trustee  to  secure  certain  bonds. 
The  payment  on  account  may  as  well  be  re- 
ferred to  an  implied  Indebtedness  on  the 
qoanttun  valebant  as  to  an  express  indebted- 
ness on  the  contract.  As  to  the  clause  in 
the  second  mortgage,  the  evidence  does  not 
show  by  whose  direction  it  was  inserted,  and 
It  appears  to  be  rather  the  statement  of  a 


seeming  fact,  than  the  conscious  validation  of 
an  Illegal  agreement.    If  it  was  inserted  by 
direction  of  the  board  of  directors,  then,  so 
far  as  appears,  a  majority  of  the  board  which 
directed  it  may  have  consisted  of  the  same 
persons  who  authorized  the  purchase.    That 
majority   could   not,    consciously   or   uncon- 
sciously, ratify  Its  own  Illegal  act.  ^he  ratl"^ 
flcation   must   necfessarily   come    from    the 
principal,    and   not   from    the   unauthorized 
agent.    Here  the  principal  is  the  corporation, 
itself— the  w*ole  body  of  the  stockholders. 
It  is  not  pretended  that  this  body,  as  such, 
or  duly   authorized   representatives  of  this ' 
body,  ratified  the  transaction,  otherwise  than 
by  silence;    and  this  silence  lias  not  been  , 
sufficiently  long  continued  to  be  evidence  of 
acquiescence,  and   hence  of  ratification— as- 
suming, notwithstanding  the  language  of  the  ' 
court  in  the  Gardner-Butler  Case,  that  the 
ordinary  rule  relating  to  ratification  by  ac- 
quiescence Is   applicable   to   cases   like  the/ 
present.^  Only  two  years  and  a  little  over  a 
month   intervened   between   the   making  of  " 
the  mortgage  and  the  bringing  of  this  suit. 
In  the  Gardner-Bntler  Case  the  stockholders, 
with  full  knowledge  of  the  facts  (see  Chan- 
cellor's opinion  on  page  710,  80  N.  3.  Eq.), 
remained  silent  from  January,  1868,  to  May, 
1871;  and  although  the  chancellor  called  at- 
tention to  the  delay,  and  laid  stress  upon  it. 
It  was  not  considered  by  the  Court  of  Errors 
to  be  material. 

There  must  be  a  reference  to  ascertain  the 
value  of  the  stock  at  the  time  It  was  pur- 
chased. I  do  not  think  the  company  could 
.  with  any  more  reason  tender  It  back  now, 
I  with  another  mortgage  put  upon  the  property, 
than  the  Aberdeen  Company  in  the  case  men- 
tioned by  Mr.  Justice  "Van  Syckle  could  have 
tendered  back  the  chairs  after  Tislng  them 


HUCKESTHIN  v.  NEW  TORK  LIFE  INS. 
CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

MALICIOUS  PBOSBCUTION— PROBABLB  CAUSE— 
BVIDENCB. 

1.  In  an  action  for  malicioua  prosecution  the 
want  of  probable  cause  is  one  of  law,  for  the 
court,  where  the  facts  are  undisputed. 

2.  A  life  insurance  company  caused  the  arrest 
of  plaintiff  for  obtaining  money  under  false 
pretensea  The  evidence  showed  that,  if  there 
was  a  false  pretense,  it  was  not  made  to  thp 
insurance  company,  bnt  to  a  broker  who  bought 
a  policy  of  plaintiff,  who  afterwards  sold  it  to 
the  company.  Held,  that  the  prosecution  was 
without  probable  cause. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;   McClung,  Judge. 

Action  by  John  Huckesteln  against  New 
York  Ufe  Insurance  Company  and  Walter 
S.  Huntley.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

^  1.  See  Malicious  Prosecutlos,  vol.  IS,  Cent.  Dig. 
i  ISl. 
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At  the  trial  It  appeared  that  the  plaintiff, 
who  owned  a  policy  In  the  New  York  Life 
Insnrance  Company,  sold  the  policy  to  Rich- 
ard Hetzfeld  for  12,000,  and  that  Herzfeld 
surrendered  the  iwllcy  to  the  company,  and 
received  for  It  $2,600.  There  was  testimony 
that  plaintiff  had  submitted  to  Herzfeld  a 
paper  in  which  he  falsely  stated  that  he  bad 
four  sons,  and  that  these  were  all  his  chil- 
dren, when,  in  fact,  two  dangbters  were 
then  living.  The  policy  was  made  payable 
to  plaintiff's  wife  and  cblldren.  It  did  not 
appear  that  plaintiff  bad  any  transaction 
with  the  insurance  company  in  relation  to 
the  sale  of  the  policy,  but  that  he  dealt  whol- 
ly with  Herzfeld. 
The  court  charged,  in  part,  as  follows: 
"Now,  to  apply  this  matter  to  the  case 
before  as:  The  prosecution  was  Instituted 
by  an  information  made  before  Alderman 
Oroetzinger  on  November  15,  1898.  As  I 
have  said,  the  information  was  made  by  Mr. 
Huntley,  and  it  was  made,  admittedly,  at 
the  direction  of  the  other  defendant,  the 
company.  The  information  was  made  against 
John  Huekesteln,  charging  him  with  obtain- 
ing money  from  the  New  York  Life  Insur- 
ance Company  by  a  false  pretense;  that  is, 
by  a  false  pretending,  by  a  signed  paper, 
that  the  four  sons  who  Joined  in  the  transfer 
of  the  policy  were  all  his  children  by  a  wife 
who  was  then  dead.  When  the  testimony  de- 
veloped, It  appears  by  the  nncontradicted 
testimony  that  Huekesteln  did  not  obtain 
any  money  at  all  from  the  New  York  Life  In- 
surance Company  in  this  transaction,  and 
consequently  he  could  not  have  obtained  it 
by  any  false  pretense.  He  sold  the  life  in- 
surance policy  to  one  Herzfeld,  through  bro- 
kers, and  did  not  deal  with  the  Insurance 
company  at  all.  He  sold  it,  it  seems,  through 
these  brokers,  for  $2,000,  and  it  appears  that 
afterwards  Herzfeld  sold  it  to  the  company 
for  some  $2,600— a  different  transaction  alto- 
gether. I  presume  they  call  that  transaction 
a  'surrender.'  But  at  any  rate,  Huekesteln 
hadn't  anything  to  do  with  that  transaction, 
and  there  is  nothing  to  Indicate  here  that 
whatever  paper  he  signed  was  Intended  to 
Influence  any  one  excepting  Hei-zfeld— at  any 
rate,  that  it  was  not  a  pretense  by  Hueke- 
steln to  any  one  excepting  Herzfeld.  So  that 
It  is  perfectly  manifest  that,  in  any  aspect 
of  the  case,  there  was  no  false  pretense — no 
cheating  by  false  pretense— as  between 
Huekesteln  and  the  New  York  Life  Insur- 
ance Company.  He  did  not  get  a  dollar  of 
money  from  the  life  Insurance  company,  and 
consequently  there  was  no  reasonable  or 
probable  cause  for  the  prosecution  that  was 
Instituted,  to  wit,  the  prosecution  for  ob- 
taining money  by  false  pretense  from  the 
New  York  Life  Insurance  Company  by 
Huekesteln.  So  that  that  element  is  taken 
out  of  the  case.  I  instruct  you  that,  under 
the  testimony  all  around— the  admitted  facts 
in  the  case— that  there  was  no  probable 
cause  for  that  prosecution. 


"That  leaves  the  matter  wholly  upon  the 
question  as  to  whether  the  prosecution  was 
maliciously  instituted  or  not;  tliat  is,  witb 
the  exception  of  another  matter,  with  respect 
to  the  advice  of  counsel,  which  I  wUI  ex- 
plain to  yon.  Yon  will  assume  that  there 
was  no  reasonable  or  probable  cause  for  this 
particular  prosecution.  Even  if  Huekesteln 
did  sign  that  affidavit— the  disputed  affidavit 
—then  the  pretense  was  made,  not  to  the 
I  New  York  Life  Insurance  Company,  bnt  to 
Herzfeld. 

"The  fact,  however,  that  there  was  no  rea- 
sonable or  probable  cause,  does  not  deter- 
mine this  ease  in  favor  of  the  plaintiff,  be- 
cause you  have  yet  to  go  on  to  the  conaid- 
eratlon  of  the  question  as  to  whether  or  not 
the  defendants  are  liable  for  the  consequen- 
ces of  this  prosecution;  and  they  are  not 
if  they  acted  without  malice,  if  they  acted 
from  a  proper  motive,  if  they  acted  in  good 
faith.  That  is,  if  the  prosecution,  although 
wrongful  and  although  unsustained  by  the 
facts,  was  the  result  of  an  honest  mlst&ke, 
then  they  would  not  be  liable.  And  there  Is 
another  principle— that,  if  It  was  based  upon 
the  advice  of  counsel,  that  then  the  party 
who  made  it  would  not  be  responsible.  If 
you  proposed  to  make  an  information  agatust 
some  one  with  whom  you  have  dealt,  for  a 
criminal  act,  and  you  go  to  your  counsel  and 
lay  before  him  fully  and  freely  all  the  In- 
formation you  have,  or  give  him  all  the 
means  of  information  that  are  accessible, 
and  he  advises  you  that  you  have  a  case, 
and  you  act  upon  that,  then  the  law  pro- 
tects you.  But  it  must  be  substantially  snch 
case  as  that.  You  must  lay  the  matter  fully 
before  him,  and  take  his  opinion  upon  the 
question  thus  presented.  It  Is  not  necessary 
that  you  should  exclude  him  from  getting 
any  Information  himself,  but  you  must  di- 
rectly or  Indirectly  lay  the  case  before  him. 

"The  plaintiff  here  claims  that  this  is  not 
a  case  where  the  facts  were  laid  before  the 
counsel  for  the  company,  Mr.  Wakefield,  and 
his  opinion  taken,  but  that  the  matter  was 
put  into  his  hands  as  not  simply  the  attor- 
ney, not  simply  the  counsel,  for  the  company, 
but  the  agent  of  the  company  to  look  the 
matter  up,  and  to  determine  not  only  upon 
the  facts,  but,  in  the  exercise  of  his  discre- 
tion, as  to  whether  or  not  an  actioii  should  be 
brought  And  the  plaintiff  alleges  that  it 
was  not  a  case  where  be  gave  his  advice 
upon  the  facts  submitted  to  bim  or  learned 
by  him,  but  a  case  where  he,  with  the  au- 
thority of  the  company,  took  charge  of  the 
whole,  matter,  and.  because  of  prejudice 
against  the  plaintiff  here  (the  defendant  In 
that  case),  and  because  he  was  actuated  by 
malice,  determined  to  bring  this  suit,  al- 
though it  did  not  have  legal  ground  to  rest 
upon.  My  recollection  of  the  testimony  of 
the  defendants'  chief  witness,  Mr.  Wakefield, 
is  that  'it  sustains,  to  some  extent,  at  least, 
the  allegation  that  be  acted  as  the  agent  of 
this  company,  and  that  lie  had  power  to  de- 
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termlne  whetber  the  snlt  should  be  bronght 
or  not.  My  recollection  Is  that  he  says  that, 
if  be  had  gotten  what  the  company  wished 
from  Mr.  Huckesteln,  that  suit  would  not 
have  been  brought,  and  that  he  expressly  or 
Impliedly  asserts  that  he  had  the  right  to 
determine  whether  the  suit  would  be  brought 
or  not  That  is  the  question  for  you.  If 
you  beUevc  that  there  was  a  submission  of 
the  case,  and  a  legal  opinion  taken,  and  that 
was  acted  upon  in  good  faith,  then  the  com- 
pany would  be  protected,  and  Huntley  would 
be  protected.  But  if  you  believe  that  Waka- 
field  was  constituted  the  agent  of  the  com- 
pany, that  the  whole  matter  was  put  In  his 
hands,  and  that  he  was  cither  given  full 
power  to  act,  or  that  he  was  directed  to  act 
in  fsncb  a  way  as  to  compel  the  performance 
of  this  dnty,  or  of  his  claim,  to  wit,  the  ob- 
taining of  the  release  of  Huckesteln's  daugh- 
ters, or,  upon  failure  of  that,  then  to  bring 
snit,  and  be  had  this  prosecution  Instituted 
for  the  company  maliciously,  and  for  the  pur- 
pose of  gratifying  spite,  and  not  in  good 
faith,  then  the  company  would  be  liable  and 
Huntley  would  be  liable." 

Defendant  presented  this  point:  "The 
court  is  respectfully  asked  to  charge  the  Jury 
that,  under  all  the  evidence,  the  verdict 
should  be  for  the  defendant  Answer.  Be- 
fosed." 

Verdict  and  judgment  for  plaintlfl  for  |1,- 
000. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

D.  F.  Patterson,  for  appellants.  8.  8. 
Robertson,  for  appellee. 

FELL,  jr.  This  action  was  for  a  malicious 
inxMsecntion.  The  plaintiff  was  arrested  and 
tried  for  obtaining  money  from  one  of  tbe 
defendants— the  New  York  Life  Insurance 
Company— by  a  false  pretense.  The  company 
authorized  Its  agent  the  other  defendant  to 
cause  bis  arrest  If  there  was  a  false  pre- 
tense, it  was  not  made  to  tbe  Insurance  com- 
pany, with  whom  tbe  plaintiff  had  no  deal- 
ings whatever,  but  to  a  broker  who  bought 
the  policy  of  tbe  plaintiff,  and  who  after- 
wards sold  or  surrendered  It  to  the  com- 
pany. As  to  this  there  was  no  dispute.  The 
instruction,  therefore,  that  the  prosecution 
was  without  probable  cause,  was  clearly 
right  and  it  was  tbe  duty  of  the  court  to 
give  it.  The  question  of  probable  cause  is 
one  of  law,  for  tbe  court,  where  the  facts 
relied  on  to  constitute  it  are  admitted  or  es- 
tablished beyond  controversy. 

The  attempt  by  tbe  defendants  to  show 
that  tbe  prosecution  was  commenced  by  tbe 
advice  of  counsel  gave  rise,  under  the  testi- 
mony, to  tbe  inquiries  whether  there  had 
been  a  submission  of  the  facts  and  circum- 
stances to  counsel,  and  a  legal  opinion  sought 
and  acted  on  In  good  faith,  or  whether  the 
counsel  who  advised  the  prosecution  was  in 
fact  tbe  agent  of  the  insurance  company, 
with  power  to  act  in  procuring  a  release  to 


save  it  from  loss,  and  that  tbe  prosecution 
was  institated  to  accomplish  this  purpose. 
These  questions  were  submitted  to  tbe  Jury 
with  full  and  accurate  instructiona. 
Tbe  Judgment  is  affirmed. 


CITY  OF  PITTSBURG  v.  STERRETT  SUB- 
DISTRICT  SCHOOL. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1803.) 

TAXATION— PROPBRTT  SUBJECT— SCHOOL  DIS- 
TRICT—REAL  ESTATE. 
1.  Act  May  16, 1881  (P.  L.  69),  provides  that 
whenever  there  shall  be  a  final  assessment  on 
any  property  for  the  costs  of  any  municipal  im- 
provementa,  the  property  assessed  shall  be  sub- 
ject to  a  lien  for  the  amount  of  the  assessment, 
and  provides  for  the  enforcement  of  the  lien. 
The  directors  of  a  sub  school  district  created 
under  the  act  of  February  12,  1869  (P.  L.  150), 
purchased  certain  real  estate,  on  which  the  city, 
under  the  act  of  1891,  levied  an  assessment  for 
the  improvement  of  a  street  on  which  it  abut- 
ted. Held,  that  the  property  was  not  subject  to 
the  assessment;  it  being  public  property,  and 
there  being  no  provision  in  the  act  of  1881  by 
which  such  an  assessment  could  be  enforced. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;  Evans,  Judge. 

Action  by  the  city  of  Pittsburg  against  the 
Sterrett  Subdistrlct  School.  Judgment  for 
defendant  notwithstanding  tbe  verdict  and 
plaintiff  appeals.    Affirmed. 

At  the  trial  tbe  Jury  returned  tbe  follow- 
ing verdict:  "And  now,  to  wit  March  17, 
1902,  we,  the  Jurors  impaneled  in  the  above- 
entitled  case,  find  for  plaintiff  for  $2,048.41, 
subject  to  question  of  law  reserved,  to  wit 
whether  real  estate,  the  property  of  the  sub- 
district  schools  in  the  city  of  Pittsburg,  is  lia- 
ble to  assessment  for  municipal  improve- 
ments." Judgment  was  subsequently  enter- 
ed for  tbe  defendant  non  obstante  veredicto. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MBSTREZAT,  and  POT- 
TER, JJ. 

William  W.  Smith,  City  Sol.,  and  T.  D. 
Carnaban,  Asst  Ci^  Sol.,  for  appellant 
Jesse  T.  Lazear,  Thomas  C  Lazear,  and 
CharlejB  P.  Orr,  for  appellee. 

MESTREZAT,  J.  There  is  but  a  single 
question  in  this  case,  and  that  is  whether 
real  estate  purchased  and  held  by  the  board 
of  directors  of  sub  school  districts  in  tbe  city 
of  Pittsburg  is  liable  to  assessment  for  grad- 
ing, paving,  and  curbing  a  street  on  which 
said  real  estate  abuts.  The  learned  trial 
Judge  answered  the  question  In  the  negative, 
and  denied  the  right  of  tbe  city  to  recover 
from  a  subdistrlct  the  cost  of  the  improve- 
ment 

By  tbe  act  of  February  12,  1869  (P.  L.  180) 
tbe  dty  of  Pittsburg  was  created  an  inde- 
pendent school  district  A  central  board  of 
education  was  established,  having  corporate 

f  1.  See  Municipal  Corporations,  vol.  M,  CaiiL  Olg. 
I  1036. 
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capacity,  with  certain  powers  over,  and  du- 
ties relative  to,  tiie  school  s  and  anbdlstrlct 
schools  of  the  city.  The  board  Is  composed 
of  one  member  elected,  by  the  board  of  di- 
rectors of  each  of  the  subdistricts.  It  is  re- 
quired, among  either  things,  to  maintain  one 
high  school  and  one  or  more  separate  Bchools 
for  children  of  color,  and  authorized  to  take 
and  hold  real  estate  for  these  purposes;  to 
assess,  and,  through  the  city  treasurer,  col- 
lect, sufSclent  taxes  to  establish  and  main- 
tain the  high  school  and  schools  for  children 
of  color,  and  for  the  payment  of  the  teachers 
of  the  several  snbdlstrict  schools.  Each 
ward  is  made  a  subdlstrlct,  and  two  school 
directors  are  to  be  elected  annually  therein 
for  a  term  of  three  years.  The  board  of  di- 
rectors of  a  subdlstrlct  Is  authorized,  inter 
alia,  to  purchase  and  hold  such  real  estate 
and  personal  property  as  may  be  necessary 
for  the  establishment  and  support  of  the 
schools  within  their  respective  districts,  and 
to  dispose  of  the  same;  to  cause  suitable 
lots  of  ground  to  be  purchased  or  rented, 
and  suitable  buildings  to  be  erected  or  rent- 
ed for  Bchoolhouses,  and  to  supply  the  same 
with  the  proper  conveniences  and  fuel,  and 
are  given  general  supervision  over  the 
schools;  to  levy  a  special  tax,  to  be  ap- 
plied solely  to  the  purchasing  or  paying  for 
the  ground,  the  building  or  erection  of 
schoolhonses  thereon,  the  repairing  of  said 
houses,  and  -  furniture,  apparatus,  and  all 
necessary  books  and  stationery,  and  fuel 
therefor,  and  Janitor  service;  to  appoint  the 
teachers  of  the  subdlstrlct  schools,  and  to  dis- 
miss them  at  any  time  for  cause;  and  to  sus- 
pend or  expel  from  the  schools  all  persons 
found  guilty  of  incorrigible  conduct  The 
board  Is  required  to  admit  to  the  school  of 
the  subdlstrlct  all  persons  between  the  ages 
of  6  and  21  years,  residents  of  the  subdls- 
trict,  except  persons  of  color. 

In  1891  the  Sterrett  Subdlstrlct,  the  appel- 
lee, purchased  a  lot  of  ground  within  the  sub- 
district,  and  erected  a  school  building  there- 
on, which,  since  its  erection,  has  been  used 
exclusively  for  school  purposes.  This  prop- 
erty abuts  on  Linden  avenue,  a  public  street 
of  the  city,  which  in  1883  was  graded,  paved, 
and  curbed  by  the  city.  "Viewers  were  ap- 
pointed by  the  court  of  common  pleas,  who 
assessed  the  property  of  the  subdlstrlct  with 
11,336.65,  as  special  benefits,  which  assess- 
ment was  reported  to,  and  duly  confirmed 
by,  the  court  A  municipal  lien  was  filed 
by  the  city  against  the  property  under  the 
act  of  May  16,  1891  (P.  L.  69),  and  a  scire 
facias  thereon  was  issued  to  enforce  pay- 
ment of  the  claim  against  tlie  premises.  An 
affidavit  of  defense  and  plea  were  filed,  and 
no  further  proceedings  were  taken  on  the 
scire  facias.  About  five  years  thereafter  the 
city  Issued  a  scire  facias  to  revive  and  con- 
tinue the  lien,  and  on  the  trial  thereof  the 
court  directed  a  verdict  for  the  plalntifT,  sub- 
ject to  the  question  "whether  real  estate,  the 
property  of  the  subdlstrlct  schools  in  the  city 


of  Pittsburg,  !■  liable  to  assessment  fin- 
municipal  improvements."  Subsequently,  on 
motion  of  appellee's  counsel,  the  court  en- 
tered Judgment  for  the  defendant  non  ob- 
stante veredicto,  on  the  ground  that  the  real 
estate  of  the  subdlstrlct  was  not  liable  for 
a  municipal  claim  for  a  street  improvement, 
because  the  property  was  used  exclusively 
for  school  purposes,  and  held  further  tbat 
this  proceeding  is  an  action  in  rem,  and.  as 
"it  is  not  pretended  that  this  land  could  be 
sold  to  satisfy  this  lien,"  Judgment  should 
not  be  entered  on  the  verdict  in  favor  of  the 
plain  tiif. 

The  provisions  of  the  act  of  1869,  as  re- 
ferred to  and  quoted  above.  Indicate  suffi- 
dentiy  for  the  purposes  of  this  case  the  pow- 
ers and  duties  of  the  central  board  of  educa- 
tion, and  of  the  board  of  directors  of  the 
respective  subdistricts.  The  system  of  educa- 
tion created  by  the  act  requires  the  united  ac- 
tion of  the  central  and  subdlstrlct  boards  of 
directors  to  render  it  complete  and  effective. 
When  organized  and  In  operation,  it  is  an 
efficient  means  of  enforcing  article  10,  i  1.  of 
the  Constitution,  which  provides  that  "the 
general  assembly  shall  provide  for  the  main- 
tenance and  support  of  a  thorough  and  effi- 
cient system  of  public  schools,  wherein  all 
the  children  of  this  commonwealth,  above 
the  age  of  six  years,  may  be  educated." 
While  the  city  Is  the  school  district  yet  the 
title  to  the  real  estate  necessary  for  subdls- 
trlct school  purposes  is  taken  and  held  by 
the  directors  of  the  subdistricts.  It  is  also 
true  that  the  real  estate  in  each  subdlstrlct 
is  purchased  and  paid  for  by  the  money  of 
the  subdlstrlct  in  which  it  is  located.  These 
facts,  however,  do  not  deprive  it  of  the  char- 
acter of  public  property  used  for  school  pur- 
posea  It  Is  one  of  the  necessary  and  Indis- 
pensable means  which  the  state,  through  the 
city,  uses  in  carrying  out  the  system  of  pub- 
lic education  commanded  by  the  constitu- 
tion of  the  commonwealth.  Each  of  the  sub- 
districts  is  charged  with  the  same  duty  In 
this  respect  and  that  the  act  of  1869  did  not 
impose  upon  the  city  the  power  and  the  duty 
of  purchasing  and  holding  the  title  to  the 
real  estate  cannot  affect  its  character  as  pub- 
lic property,  nor  deny  to  the  subdistricts  their 
right  to  exemption  from  taxation  or  munici- 
pal assessments  to  which  the  dty,  as  a 
school  district,  would  be  entitled  if  the  title 
was  vested  in  it  In  either  case,  regardless 
of  where  the  title  is  lodged,  the  property  is 
taken,  held,  and  used  "for  the  maintenance 
and  support  of  a  thorough  and  efficient  sys- 
tem of  public  schools."  The  burden  imposed 
on  subdistricts  by  the  purchase  of  real  es- 
tate for  school  purposes  is  equalized  among 
the  subdistricts  by  similar  service  to  be  per- 
formed by  each  subdlstrlct  Substituting 
"subdlstrlct"  for  "municipality,"  and  "dis- 
trict" for  "state,"  the  following  language  of 
Agnew,  J.,  in  Washington  Avenue,  69  Pa. 
352,  8  Am.  Rep.  255,  is  applicable  here:  "Nor 
la  this  mode  of  taxation  inconsistent  with  our 
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noUonB  of  the  right  of  private  property  and 
of  the  equality  of  bnrdens,  for  each  munici- 
pality, in  Its  turn  (sooner  or  later),  by  a  tax 
on  all  of  Its  Inhabitants,  pays  only  for  what 
It  makes  and  enjoys  within  its  own  limits; 
and  thoB  in  the  course  of  time  the  burden  la 
equalized  upon  all,  as  every  portion  of  the 
state  makes  its  own  Improvements  and  en- 
joys their  peculiar  benefits." 

RegardinK  the  real  estate  in  question  as 
the  property  of  a  school  district— "a  quasi 
corporation  for  the  sole  purpose  of  adminis- 
tering the  commonwealth's  system  of  pub- 
lic education"— Is  it  subject  to  an  assessment 
for  benefits  received  by  reason  of  the  im- 
provement of  the  street  on  which  it  abuts? 
The  act  of  May  16,  1881,  under  which  thla 
Hen  was  filed,  provides  that  whenever  there 
shall  be  any  final  assessment  made  on  "any 
property  or  properties"  to  pay  for  the  cost, 
expenses,  and  damages  of  any  municipal  im- 
provements, the  property  so  assessed  shall  be 
subject  to  a  lien  for  the  amount  of  such  as- 
sessment. The  act  provides  for  the  enforce- 
ment of  the  lien  and  the  collection  of  the 
claim  by  sale  of  the  real. estate  on  a  levari 
facias  issued  on  the  Judgment  obtained  on  a 
scire  facias.  It  will  be  observed  that  the 
terms  of  the  act  do  not  Umit  its  application 
to  prlTate,  as  distinguished  from  public, 
property.  The  words  employed  in  the  stat- 
ute are  "any  property  or  properties,"  and 
they  are  anfllciently  comprehensive,  if  so  in- 
tended by  the  Legislature,  to  include  all 
propwty,  whether  held  for  public  use  or  own- 
ed by  a  private  individual.  But  in  construing 
this  Legislation,  and  in  determining  the  in- 
tention of  the  Legislature  in  its  enactment, 
we  must  be  guided  tgr  the  well-established 
rule  that  "It  is  always  to  be  assumed  that 
the  general  language  of  statutes  is  made  use 
of  with  reference  to  taxable  subjects,  and  the 
property  of  municipalities  is  not  in  any  prop- 
er sense  taxable  It  is  therefore,  by  clear 
implication,  excluded."  Oooley  on  Taxation, 
131:  County  of  Brie  v.  City  of  Erie,  118  Pa. 
SCO,  6  AtL  136.  In  speaking  of  the  presump- 
tion that  pubUc  property  Is  exempt  from  tax- 
ation. Judge  Oooley  (Cooley  on  Taxation, 
130)  says:  "Some  things  are  always  pre- 
sumptively exempted  from  the  operation  of 
general  tax  laws,  because  It  is  reasonable 
to  suppose  they  were  not  within  the  Intent 
of  the  Legislature  in  adopting  them.  Such  is 
the  case  with  property  belonging  to  the  state 
and  its  municipalities,  and  which  is  held  by 
them  for  governmental  purposes.  All  such 
property  is  taxable,  if  the  state  shall  see  fit 
to  tax  It;  but  to  levy  a  tax  upon  it  would 
render  necessary  new  taxes  to  meet  the  de- 
mands of  this  tax,  and  thus  the  public  would 
be  taxing  itself  in  order  to  raise  money  to 
pay  over  to  itself,  and  no  one  would  be  bene- 
fited but  the  officers  employed,  whose  com- 
pensation would  go  to  increase  the  useless 
levy.  It  cannot  be  supposed  that  the  Legis- 
lature would  ever  purposely  lay  such  a  bur- 
den upon  public  property,  and  it  is  therefore 
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a  reasonable  conclusion  that,  however  gen- 
eral may  be  the  enumeration  of  property  for 
taxation,  the  property  held  by  the  state  and 
by  all  Its  municipalities  for  governmental 
purposes  was  Intended  to  be  excluded,  and 
the  law  will  be  administered  as  excluding  it 
in  fact"  In  Jones  v.  Tatham,  20  Pa.  888, 
liOwis,  J.,  delivering  the  opinion  of  the  court, 
says:  "Words  of  a  statute  applying  to  pri- 
vate rights  do  not  affect  those  of  the  state. 
This  principle  is  well  established,  and  Is  in- 
dispensable to  the  security  of  the  public 
rights.  The  general  business  of  the  legisla- 
tive power  is  to  establlBb  laws  for  individ- 
uals, not  for  the  sovereign;  and,  when  the 
rights  of  the  commonwealth  are  to  be  trans- 
ferred or  affected,  the  Intention  must  be 
plainly  expressed  or  necessarily  Implied."  In 
Directors  of  Poor  v.  School  Directors,  42  Pa. 
21,  Chief  Justice  Lowrie  says:  "The  public 
is  never  subject  to  tax  laws,  and  no  portion 
of  It  can  be  without  express  statute.  No  ex- 
emption law  is  needed  for  any  public  prop- 
erty, held  as  such."  The  late  Chief  Justice 
Oreen  repeated  this  language  with  approval 
in  his  opinion  in  County  of  Brie  v.  City  of 
Brie,  supra.  In  Bndlich  on  the  Interpreta- 
tion of  Statutes,  {  161,  the  author,  citing  au- 
thorities to  support  the  text,  says:  "The 
crown  Is  not  reached,  except  by  express 
words  or  by  necessary  implication,  in  any 
case  where  It  would  be  ousted  of  an  exlst- 
iug  prerogative  or  interest.  It  is  presumed 
that  the  Legislature  does  not  intend  to  de- 
prive the  crown  of  any  prerogative,  right,  or 
property,  unless  it  expresses  its  intention  to 
do  BO  In  explicit  terms,  or  makes  the  infer- 
ence irresistible.  Where,  therefore,  the  lan- 
guage of  the  statute  Is  general,  and,  in  its 
wide  and  natural  sense,  would  divest  or  take 
away  any  prerogative  or  right,  title,  or  inter- 
est from  the  crown,  it  Is  construed  so  as  to 
exclude  that  effect." 

It  is  contended,  however,  that  an  assess- 
ment for  a  local  improvement  Is  not  taxation 
in  its  general  form,  and  hence  is  not  subject 
to  the  rule  that  statutes  imposing  taxation 
do  not  apply  to,  or  impose  a  tax  upon,  prop- 
erty held  by  the  state  or  one  of  its  municipal- 
ities, unless  it  is  expressly  so  provided.  In 
support  of  this  position,  the  learned  counsel 
for  the  appellant  rely  upon  Sewickley  M.  B. 
Church's  Appeal,  165  Pa.  475,  30  Atl.  1007, 
and  two  kindred  cases  decided  by  this  court 
The  question  in  those  cases,  however,  was, 
as  the  appellant's  counsel  concede,  whether 
the  constitutional  exemption  from  taxation 
applies  to  municipal  assessments.  It  was 
held  that  it  did  not  apply  to  such  assess- 
ments, and  only  relieves  from  the  obligation 
to  pay  the  ordinary  taxes  levied  for  general 
purposes.  There  can  be  but  little  doubt  that 
such  is  now  the  settled  rule  in  this  state.  It 
was  admitted,  however,  by  Chief  Justice 
Sterrett,  in  Church's  Appeal,  that  these  as- 
sessments, resting  for  their  final  reason  up- 
on special  local  benefits,  are  referable  to  the 
taxing  power,  and  are  therefore  not  improp- 
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ery  recognized  as  a  spedea  of  taxation. 
Bucb  aBsesamentB  have  been  recognized  as 
an  exercise  of  tbe  taxing  power  in  numerous 
other  decisions  of  this  court,  and  In  the  ded- 
slons  of  the  courts  of  other  states.  Ham- 
mett  T.  Philadelphia,  65  Pa.  146,  8  Am.  Bep. 
615;  Washington  Ave.,  supra;  Olive  Ceme- 
tery Company  t.  Philadelphia,  93  Pa.  129,  39 
Am.  Rep.  732;  Erie  t.  First  TTnlyersalist 
Church,  105  Pa.  278;  McKeesport  Boro.  v. 
£ldler,  U7  Pa.  532,  23  Atl.  799;  Board  of 
Improrement  t.  School  District  (Ark.)  19  S. 
W.  969,  16  li.  R.  A.  418,  35  Am.  St  Rep.  108; 
Worcester  County  v.  Worcesto:,  17  Am.  Rep. 
169.  In  Olive  Cemetery  Company  v.  Phila- 
delphia, supra,  Sterrett,  J.,  delivering  tbe 
opinion,  says:  "It  Is  conceded,  however,  ttiat 
the  authority  to  make  and  collect  such  as- 
sessments Is  delegated  by  the  commonwealth. 
If  it  does  not  emanate  from  the  Inherent  pow- 
ers of  a  government  to  levy  and  collect  tax- 
es, it  is  difficult  to  understand  whence  it 
comes.  The  only  warrant  for  delegating  such 
authority  must  be  either  in  the  right  of  emi- 
nent domain  or  in  the  taxing  power.  It  can- 
not be  found  in  the  former,  and  hence  it  must 
be  in  the  latter."  In  Erie  v.  Church,  supra, 
Gordon,  J.,  approvingly  repeats  this  lan- 
guage, and  adds:  "Scarcely  less  emphatic  is 
the  declaration  of  Mr.  Justice  Sharswood,  in 
Hamniett  v.  Philadelphia,  65  Pa.  146,  that  this 
mode  of  municipal  assessment  for  tbe  cost  of 
local  Improvements  upon  the  properties  ben- 
efited is  a  species  of  taxation."  Judge  Gor- 
don also  says  that  Washington  Avenue,  69 
Pa.  352,  8  Am.  Rep.  255,  Craig  v.  Phlla.,  89 
Pa.  265,  and  Fbila.  v.  Rule,  03  Pa.  15,  are 
ruled  upon  the  assumption  that  such  as- 
sessments are  taxes.  Tbe  same  view  is  en- 
tertained In  many  other  states,  and  it  is  there 
held  that  the  general  language  of  a  statute 
authorizing  assessments  for  local  improve- 
ments does  not  apply  to  property  held  by  tbe 
state,  or  a  political  subdivision  thereof,  and 
devoted  strictly  to  public  use.  City  of  Clin- 
ton V.  Henry  County  (Mo.)  22  S.  W.  494,  87 
Am.  St.  Rep.  415;  Board  of  Improvement  v. 
School  District,  supra.  In  the  latter  case, 
Hemingway,  J.,  speaking  for  the  Supreme 
Court  of  Arkansas,  says:  "If  it  be  argued 
that  tbe  reasoning  upon  wblch  the  rule  [un- 
der which  public  property  is  presumed  to  be 
exempt]  is  placed  does  not  apply  to  special 
taxes  for  local  Improvements,  because  the 
levy  would  fall  upon  one  public  body  for  the 
benefit  of  a  smaller  one,  or  because  the  entire 
school  district  would  pay  the  taxes,  while 
the  small  improvement  district  must  bear 
the  loss  from  the  exemption,  tbe  answer  is 
that  the  same  is  the  case  with  regard  to  gen- 
eral taxes.  Exemption  of  the  statehouse  and 
other  state  institutions  relieves  every  taxa- 
ble subject  in  the  state  from  the  burden  of 
taxation,  but  it  deprives  the  particular  coun- 
ty or  school  district  in  which  they  are  situ- 
ated of  the  entire  county  or  school  tax;  and 
so  the  exemption  of  county  property  from 
state  taxes  benefits  tbe  county  only,  and  de- 


prives the  entire  state  of  revenue;  still,  in  all 
such  cases,  it  is  held  tliat  exemption  Is  ap- 
plied wherever  liability  is  not  expressed  or 
necessarily  Implied.  If  the  disparity  of  bur- 
den and  benefit  does  not  prevent  tbe  opera- 
tion of  tbe  rule  as  to  general  taxes,  we  see  no 
reason  why  it  should  as  to  special  assess- 
ments." 

These  authorities  conclusively  show  that 
statutes  imposing  assessments  for  local  im- 
provements are  enacted  in  the  exercise  of 
the  taxing  power  of  the  Legislature.  They, 
therefore,  notwithstanding  the  generality  of 
tbe  enumeration  of  tbe  property  affected,  do 
not  apply  or  relate  to  property  held  or  used 
for  public  purposes  by  the  state  or  any  of  its 
political  subdivisions.  The  reasons  for  this 
rule  given  in  tbe  authorities  dted  above  are 
convincing,  and  amply  sufficient  to  sustain  it 
The  imposition  of  a  tax  or  assessment  by  the 
authority  of  tbe  state,  represented  by  itself 
or  any  subordinate  political  division  thereof, 
upon  property  held  by  another  subordinate 
division,  and  used  for  public  purposes,  would, 
in  effect  be  a  party  demanding  money  and 
receiving  payment  from  himself.  An  assess- 
ment pays  for  a  public,  though  a  local,  im- 
provement It  therefore  relieves  tbe  public 
from  the  necessity  of  contributing  to  tbe  cost 
or  expense  of  the  improvement  If  public 
property  purchased  by  funds  raised  by  taxa- 
tion is  subjected  to  assessment  for  a  local 
public  improvement  it  is  the  public  paying 
the  public,  which  clearly  discloses  tbe  ab- 
surdity of  tbe  proposition.  Tbe  fact  that  the 
benefit  of  the  exemption  would  inure  to  tbe 
people  of  only  a  portion  of  the  territory 
which  produces  the  revenue  from  wbich  tbe 
property  is  purchased  cannot  affect  tbe  right 
to  exemption.  As  is  shown  in  the  authorities 
cited  above,  the  same  objection  would  be 
equally  effective  in  preventing  public  prop- 
erty from  being  relieved  from  general  taxa- 
tion. It  may  also  be  observed  that  the  other 
parts  of  the  territory  not  benefited  by  tbe 
local  improvement  would  in  time  derive  like 
benefit  from  similar  improvements,  without 
the  liability  for  assessment  of  their  property. 

The  mode  provided  in  tbe  act  of  1891  for 
enforcing  the  assessment  also  leads  to  the 
conclusion  that  tbe  Legislature  did  not  in- 
tend tliat  it  should  apply  to  tbe  property  of 
school  districts.  Tbe  statute  provides  that 
the  collection  of  tbe  claim  shall  be  by  "writ 
of  scire  facias,  in  accordance  with  tbe  course 
of  the  common  law,"  on  which  a  Judgment 
shall  be  entered  for  tbe  debt  interest  and 
cost  of  tbe  lien.  A  writ  of  levari  facias  shall 
issue  on  the  Judgment,  and  by  virtue  thereof 
tbe  sheriff  shall  sell  tbe  property.  As  the 
proceeding  Is  statutory,  it  is  exclusive,  and 
must  be  pursued  in  tbe  enforcement  of  the 
claim.  There  is  no  personal  liability  against 
the  owner  which  can  be  enforced  by  an  ordi- 
nary action  at  law.  Here  tbe  claim  cannot 
be  paid  by  the  school  board  of  tbe  subdls- 
trlct  as  it  has  no  funds  with  which  to  make 
payment    As  we  have  seen  by  reference  to 


■Digitized  by 


Google 


PiU) 


CITY  OF  PITTSBUBO  t.  STBBBETT  SUBDISTRICT  SCHOOL. 


467 


the  act  of  1868,  the  aubdlBtrlct  school  boards 
are  authorized  to  levy  a  tax  solely  for  the  pur- 
pose of  purchasing  school  sites,  for  the  erec- 
tion and  repair  of  school  buildings,  for  the 
purchase  of  school  apparatus,  and  to  pay  for 
fuel  and  for  Janitor  service.  For  no  other  pur- 
pose and  to  meet  no  other  indebtedness  can 
the  board  ot  a  snbdlstrlct  levy  or  collect  a  tax. 
If,  therefore,  the  claim  of  the  plaintiff  In  this 
case  is  collected,  it  must  be  done  by  a  sale  of 
the  school  property  on  a  levari  facias  by  the 
Bherlfr.  As  said  by  Williams,  J.,  In  O'Donnell 
V.  Cass  Tp.  School  District,  133  Pa.  162,  19 
AU.  358,  this  would  take  from  it  (subdlstrlct) 
the  scboolbouse,  and  defeat  the  very  pur- 
poses for  which  the  district  was  organized. 
For  such  reason  it  was  held  in  that  case  that 
an  execution  could  not  issue  on  a  Judgment 
against  a  school  district  created  by  authority 
of  the  act  of  1854  (P.  L.  617).  In  Patterson  & 
Co.  T.  Pennsylvania  Reform  School,  92  Pa. 
229,  it  was  held  that  the  defendant  was  "a 
public  corporate  body,  and  cannot  be  pro- 
ceeded against  by  levari  facias."  And  In 
Monagban  v.  Philadelphia,  28  Pa.  207,  It  Is 
said:  "It  la  very  clear  that  none  of  the  prop- 
erty of  a  municipal  corporation,  whether  real 
or  personal,  necessary  to  the  corporation  for 
governmental  purposes,  could  be  seized  and 
sold,  even  if  the  usual  process  for  collecting 
a  Judgment  could  Issue  against  such  corpo- 
ratlou."  In  SchafCer  v.  Cadwallader,  36  Pa. 
126,  Chief  Justice  Lowrle  says:  "It  Is  essen- 
tial to  the  existence  of  a  lien  (as  of  all  other 
legal  rights)  that  it  be  recognized  by  law,  by 
being  enforced  or  protected  as  such.  This  is 
a  Tery  plain  principle,  and  it  refuses  to  a 
Judgment  against  a  municipal  corporation 
the  clmracter  of  a  lieu  on  Its  land,  because 
sucb  a  Judgment  cannot  be  executed  against 
the  land." 

In  contemplation  of  the  constitutional  pro- 
vision relative  to  our  public  schools,  and  stat- 
utory enactments  to  enforce  it,  the  school 
districts  or  subdistricts  of  the  state  are  the 
agents  of  the  commonwealth  In  the  adminis- 
tration of  its  system  of  public  education. 
Tbey  are  made  quasi  coriwratlons  for  that 
purpose.  Ford  v.  Kendall  Boro.  School  Dis- 
trict. 121  Pa.  543,  15  AtL  812,  1  L.  B.  A.  607. 
They  therefore  hold  the  property  as  the 
agent  of  the  state,  and  for  the  purpose  of 
making  its  public  school  system  effective. 
Taxation  of  any  kind  whatever  Imposed  up- 
on the  property  would  Interfere  with  and  de- 
feat the  commonwealth  in  maintaining  the 
system  of  education  required  by  the  Consti- 
tution. Sucb  an  intention  should  not  be  at- 
tributed to  the  Legislature  in  the  enactment 
of  either  special  or  general  tax  laws  unless 
It  la  Doanlfested  by  clear  and  explicit  lan- 
guage. 

We  think  it  clear,  therefore,  on  reason  and 
authority,  that  the  language  used  In  the  act 
of  1881  does  not  apply  to  property  held  by 
the  state  or  any  of  Its  political  subdivisions 
for  public  use.  The  statute,  in  imposing  the 
burden,  does  not  discriminate  between  pri- 


vate and  public  property,  and  does  not  ex- 
pressly place  it  upon  public  property.  The 
appellee's  property  Is  therefore  presumptively 
exempted  from  the  operation  of  the  act,  and 
the  Ilen  sought  to  be  enforced  here  has  no 
statutory  authority,  which  is  necessary  to  its 
validity,  to  support  it 

The  question  raised  here  has  been  di- 
rectly adjudicated  In  some  of  the  states.  In 
Board  of  Improvement  v.  School  District,  su- 
pra, the  Supreme  Com't  of  Arkansas  held  that 
an  assessment  of  public  school  property  for 
local  Improvements  is  not  authorized  by  a  stat- 
ute which  In  general  terms  requires  the  as- 
sessment to  be  upon  all  real  iiroperty  situate 
In  the  district  Hemingway,  J.,  delivering  the 
opinion,  holds  that  public  property  la  exempt 
from  special  taxation,  and,  after  citing  nu- 
merous authorities  to  support  his  position, 
says:  "It  Is  argued  that,  even  If  public  prop- 
erty la  exempt,  the  exemption  does  not  ex- 
tend to  the  property  of  public  school  dis- 
tricts. Inasmuch  as  they  are  not,  strictly 
apcaking,  municipal  corporations,  and  educa- 
tion is  not  a  governmental  function.  The 
Constitution  provides  that  the  state  shall 
ever  maintain  free  public  schools,  and  In  per- 
forming this  duty  It  exercises  a  function 
strictly  pubyc  and  governmental.  It  created 
school  districts,  and  Imposed  -  upon  them.  In 
part  this  duty,  and  In  order  to  discharge  It 
they  own  schoolhouses.  They  have  no  other 
duty  than  to  perform  for  the  state  this  pub- 
lic function,  and  only  that  they  may  do  It  Is 
the  house  held.  The  state  may  abolish  them, 
take  the  property,  and  undertake,  directly  or 
through  other  agencies,  this  public  function. 
The  means  of  controlling  the  property  would 
thei-eby  be  changed,  but  its  use  would  be  un- 
changed; and  there  Is  nothing  in  the  policy 
of  the  law  to  exempt  the  property  while  held 
and  controlled  by  the  state  which  would  deny 
the  exemption  while  held  by  the  state's 
agent,  and  used  in  the  performance  of  its 
duties.  Green  v.  D.  S.,  9  Wall.  655,  19  L. 
Ed.  806." 

In  City  of  Hartford  v.  West  Middle  Dis- 
trict 29  Am.  Rep.  687,  the  Supreme  Court 
of  Connecticut  holds  that  land  occupied  by  a 
scboolbouse  and  used  solely  for  school  pur- 
poses cannot  be  assessed  for  the  laying  out 
of  an  adjoining  street  In  support  of  his 
conclusion,  Granger,  J.,  delivering  the  opin- 
ion, says:  "How  could  the  defendants,  as  a 
school  district,  be  benefited  by  the  laying  out 
of  the  street?  The  assessment  was  undoubt- 
edly made  upon  the  Idea  that  the  Intrinsic 
value  of  the  property  was  Increased,  but,  if 
that  were  so  as  a  matter  of  fact,  does  It  fol- 
low that  It  was  Increased  In  value  as  school 
district  property,  bought  and  used  solely  for 
school  purposes,  and  did  the  district,  or  could 
It  from  the  nature  of  things,  derive  any  im- 
mediate, direct  or  special  benefit  from  the 
laying  out  of  the  street?  We  are  unable  to 
see  how  tbe  district  as  a  corporation,  could 
be  so  benefited,  or  that  their  property  was 
rendered  any  more  valuable  for  the  pur^oee 
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for  which  thej  naed  It,  and  for  which  they 
must  continue  to  nse  It,  If  not  for  all  time, 
at  least  for  a  very  long  period." 

In  the  recent  case  of  Witter  v.  Mission 
School  District,  68  Pac.  906,  66  Am.  St  Eep. 
S3,  the  Supreme  Court  of  California  held  that 
a  lot  belonging  to  a  school  district  Is  not  lia- 
ble for  an  assessment  for  street  improve- 
ments if  nsed  for  school  purposes.  The 
court,  conceding  that  there  might  be  exemp- 
tion from  "taxation"  where  there  would  not 
necessarily  be  exemption  from  "assess- 
ments," put  its  decision  on  the  ground  "that 
the  state  Is  not  bound  by  general  words  in 
a  statute  which  would  operate  to  trench  up- 
on Its  sovereign  rights,  injuriously  affect  Its 
capacity  to  perform  Its  .functions,  or  estab- 
lish a  right  of  action  against  It" 

We  are  aware  that  in  some  Jurisdictions  It 
Is  held  that  public  property  is  subject  to  gen- 
eral as  well  as  special  taxation,  where  it  is 
not  excepted  In  the  statute  Imposing  the  tax. 
We  tliink,  however,  the  contrary  is  the  bet- 
ter view,  and  tbat  it  is  supported  by  reason 
and  the  great  weight  of  authority. 

In  accordance  with  the  -views  above  ex- 
pressed, we  are  of  opinion  that  the  real  es- 
tate of  the  sub  school  districts  of  the  city  of 
Pittsburg  is  not  subject  to  a>  assessment 
for  the  cost  and  expenses  of  local  Improve- 
ments. 

The  assignments  of  error  are  OToniled, 
and  the  Judgment  is  affirmed. 


CITY  OP  PITTSBURG  v.  PITTSBUBG,  0. 
&  W.  R.  CO.  et  at 

(Supreme  Court  of  Pennsylvania.     Jan.  B, 
1903.) 

RAILROADS-OCCUPATION  0F-8THBHT8. 
1.  Act  April  4,  1868,  8  12  (P.  L.  62),  prevent- 
ing the  occupation  of  a  street  by  a  railway 
withoat  mnnicipal  consent  is  not  repealed  by 
Const.  1874,  art.  17,  g  1,  providing  that  any 
association  organized  for  that  purpose  shall  have 
the  right  to  construct  a  railroad  between  any 
points  within  the  state,  and  connect  at  the 
state  line  with  railroads  of  other  states. 

Appeal  from  Ck>nrt  of  Common  Pleas,  Al> 
legheny  County. 

Bill  by  the  city  of  Pittsburg  against  the 
Pittsburg,  Carnegie  &  Westom  Railroad 
Company  and  Arthur  McMullen.  From  the 
decree,  plaintiff  appeals.    Reversed. 

The  following  Is  the  agreed  statement  of 
facts:  "The  plaintiff  in  this  case  Is  the  city 
of  Pittsburg,  and  the  defendants  are  the 
Pittsburg,  Carnegie  &  Western  Railroad  Com- 
pany and  Arthur  McMullen.  McMullen  is 
simply  a  contractor  whom  the  railroad  com- 
pany defendant  has  employed  to  do  the  work 
which  the  plaintiff  seeks  to  enjoin.  His 
rights,  then,  are  simply  those  of  the  other  de- 
fendant and  therefore  the  case  may  be  dis- 
cussed as  if  the  railroad  company  were  the 
only  defendant.  The  defendant  railroad  com- 
pany was  formed  by  the  consolidation  of  the 


Washington  Ck>unty  Railroad  Company  and 
the  Pittsburg  &  Mansfield  Railroad  Company 
July  17,  1901.  The  Pittsburg  &  Mansfield 
Railroad  Company  was  originally  incorporat- 
ed in  1894,  and  reorganized,  after  Judicial 
sale,  August  24,  1898.  The  defendant  rail- 
road company  is  Incorxx>rated  under  the  gen- 
eral railroad  act  of  1868  (P.  L.  62),  as  were 
its  constituent  companies,  the  charters  of 
which  were  all  obtained  In  or  since  1894. 
Said  charters  together  authorized  the  defend- 
ant railroad  company  to  construct  a  railroad 
from  Pittsburg  to  the  state  line,  where  it  is 
intersected  by  Ooss  creek.  The  defendant 
Is  authorized  by  act  of  Congress  to  bridge 
the  Monongahela  river  at  a  point  where  the 
pier  whose  construction  Is  sought  to  be  en- 
Joined  by  the  bill  Is  located,  provided  it  com- 
pletes said  bridge  by  March  2,  1904;  and  the 
location  of  the  pier,  etc,  has  been  approved 
by  the  Secretary  of  War.  The  defendant's 
contractor  proposed  to  remove  a  pier  that 
had  been  erected  upon  a  wharf.  This  pier 
had  been  erected  by  the  Pittsburg  &  Mans- 
field Railroad  Company  prior  to  the  flUng  of 
the  bill  in  this  case,  with  the  assent  of  the 
city  of  Plttsbiu-g,  by  its  ordinance,  duly  pass- 
ed, which  limited  the  time  for  the  construc- 
tion of  the  bridge,  which  time  limit  has  ex- 
pired long  before  the  time  of  filing  the  bill 
in  this  case.  The  defendant  railroad  compa- 
ny proposes  to  construct  from  the  pier  lo- 
cated upon  the  wharf  a  span  of  its  bridge 
or  approach,  to  an  abutment  or  anchor  pier 
situate  about  120  feet  north  of  the  north  line 
of  Water  street.  In  the  city  of  Pittsburg;  and 
the  span,  when  constructed,  will  be  at  least 
346  feet  in  length,  being  at  least  twenty-five 
feet  for  the  full  width  of  the  street  The 
defendant  railroad  company  proposes  to  con- 
struct and  operate  its  railroad  on  a  viaduct 
reaching  from  the  anchor  pier  on  private 
property  120  feet  north  of  the  north  line  of 
Water  street  to  Its  terminus  at  or  near  Ferry 
street  and  IJberty  avenue,  in  the  city  of 
Pittsburg.  Said  viaduct  will  have  a  clear- 
ance of  not  less  than  twenty-five  feet  over 
First  Second,  Third,  and  Fourth  avenues, 
and  all  the  pedestals  and  supports  necessary 
to  support  said  viaduct  will  be  located  ui>on 
real  estate  owned  by  the  defendant  rail- 
road company.  The  defendant  railroad  com- 
pany Intends  to  connect  its  bridge  across  the 
Monongahela  river,  on  the  south  side  of  the 
river,  with  an  Iron  and  steel  trestle  or  via- 
duct extending  from  said  bridge  across  Gar- 
son  street  to  the  bluff  of  Mt  Washington, 
and  thence  proceed  to  a  tunnel  through  Mt 
Washington  to  the  city  line,  crossing  several 
streets  and  highways,  but  never  at  grade,  ei- 
ther crossing  them  overhead  or  on  under- 
grade crossings,  leaving  the  roadway  be- 
tween building  lines  unimpaired,  and  where 
the  crossing  is  overhead.  In  all  cases,  provid- 
ed at  least  twenty-five  feet  headway  or  clear- 
ance. The  railroad  being  constructed  by  the 
defendant  company  is  an  original  constmc- 
Uon,  and  not  an  elevation  or  reconstruction 
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of  a  railroad  heretofore  constructed  and  In 
operation.  Xbe  defendant  company  has  ex- 
pended In  the  counties  of  Ailegheny  and 
Washington,  In  the  state  of  PennsylTanla, 
the  sum  of  $3,036,298.75  for  actual  construc- 
tion In  Ita  railroad,  and  the  acqaisltlon  of 
property  necessary  thereto.  The  defendant 
railroad  company,  together  with  Cross  Creek 
Railroad  Company,  a  corporation  Incorporat- 
ed under  the  laws  of  the  state  of  West  Vir- 
ginia, the  Pittsburg,  Toledo  &  Western  Rail- 
road Company,  a  corporation  incorporated  un- 
der the  laws  of  the  state  of  Ohio,  will  form, 
when  the  railroad  of  the  defendant  company 
U  comitleted,  a  system  of  transportation  be- 
tween the  city  of  Pittsburg  and  the  town 
of  Jewett,  in  Ohio;  and  the  defendant  rail- 
road company  and  the  Wheeling  &  Lake 
Erie  Railroad  Company,  a  corporation  of  the 
state  of  Ohio,  affording  the  defendant  com- 
pany trackage  rights  which  will  enable  it  to 
transport  freight  and  passengers  from  Pitts- 
bnrg  to  Toledo,  Chicago,  and  points  west. 
The  defendant  company  has  contracted  for 
and  is  now  actually  engaged  in  completing 
the  construction  of  its  road  as  authorized  by 
its  charter,  and  1b  actually  crossing  with  said 
construction  the  streets  and  highways  of  the 
city  of  Pittsburg  alleged  in  the  bill  of  com- 
plaint filed  in  this  case." 

The  court  found:  "Our  conclusion  is  that 
a  railroad  company  incorporated  under  the 
act  of  1868,  since  the  constitution  of  1874 
went  into  effect,  where  one  of  Its  termini  is 
a  city,  whilst  It  is  liable  for  all  injury  to 
property,  cannot  be  prevented  by  the  dty 
from  crossiug  a  street,  where  such  crossing 
li  necesBory  In  order  that  it  may  reach  that 
part  of  the  city  to  which  it  must  go  to  do  itB 
work  effectively." 

Argued  before  MITCHELL,  DEAN.  FELL, 
BROWN,   ME8TREZAT,   and   POTTER,   JJ. 

W.  A.  Blakeley,  Thomas  D.  Camahan,  and 
A.  M.  Thompson,  for  appellant.  A.  M.  Neep- 
«r  and  W.  M.  Lindsay,  for  appellees. 

DEAN,  J.  There  is  compreBsed  in  the 
question  involved,  as  stated  by  appellant's 
counsel,  the  entire  history  of  this  case:  "Has 
a  railroad  company.  Incorporated  under  the 
general  railroad  laws  of  1868  and  Its  supple- 
ments, the  power  to  enter  upon,  occupy,  and 
cross  the  streets  of  a  municipality  without 
the  consent  of  the  municipality?"  The  com- 
pany is  organized  under,  and  derives  its  be- 
ing from,  the  general  railroad  act  Section  12 
of  the  act  of  April  4,  1868  (P.  L.  62)  reads: 
"This  act  shall  not  be  so  construed  as  to  au- 
thorize the  formation  of  street  passenger  rail- 
way companies,  to  construct  passenger  rail- 
ways under  or  by  virtue  of  its  provisions  in 
any  city,  or  borough  of  this  commonwealth, 
nor  to  authorize  any  corporations,  formed  un- 
der this  act,  to  enter  upon  and  occupy  any 
rtreet,  lane  or  alley,  in  any  incorporated  ci^ 
in  this  commonwealth,  without  the  consent 
of  such  dty  having  been  first  obtained." 


The  defendant  desires  to  cross  the  city 
without  its  consent  Just  what  street  it  will 
occupy,  or  to  what  extent  it  is  not  material 
to  inquire.  If  the  answer  to  the  question 
involved  be  determined  solely  by  the  powers 
of  defendant  under  the  statute  authorizing 
its  incorporation,  we  would  not  attempt  to 
answer  it  by  trying,  to  prove  that  two  and 
two  make  four,  not  five,  but  would  at  once 
sey,  clearly,  it  has  no  such  power;  but  the 
court  below  and  appellee's  counsel  say  we 
must  write  into  the  act  of  1868  this  much  of 
section  1,  art  17,  of  the  constitution  of  1874: 
"Any  association  or  corporation  organized  for 
the  purpose  shall  have  the  right  to  construct 
and  operate  a  railroad  between  any  points 
within  the  state,  and  to  connect  at  the  state 
line  with  railroads  of  other  states." 

The  court  was  of  opinion  that,  if  the  act 
of  1868  forbids  mere  crossing  of  the  dty 
without  its  consent  then,  to  that  extent  it 
is  in  conflict  with  the  constitution,  and  the 
statute  must  give  way.  It  will  be  noticed  the 
language  is  general.  At  the  adoption  of  the 
constitution,  no  legislation  conferred  such 
powers  on  railroads  as  claimed  here.  The 
act  of  1840  (P.  L.  79)  and  its  supplements  and 
the  act  of  1868  express  the  scope  and  limits 
of  their  powers  at  the  time  of  the  adoption  of 
the  constitution.  That  instrument  would  not 
enlarge  these  limits  unless  the  intention  to  do 
so  was  clearly  expressed  or  plainly  to  be  im- 
plied. In  Cronise  v.  Cronlse,  54  Pa.  256,  we 
bald:  "The  Constitution  Is  to  be  interpreted 
with  reference  to  previous  legislation  of  the 
state,  and  powers  always  previously  exercis- 
ed by  the  Legislature  remain  to  them,  unless 
expressly  or  Impliedly  prohibited."  And  this 
is  the  doctrine  of  the  text-writers.  See  Coo- 
ley  on  Const  Limitations,  57,  and  Story  on 
the  Constitution,  c.  6.  Where  a  power,  there- 
tofore, has  always  been  exercised  by  the 
Legislature,  a  constitutional  withdrawal  of  it 
by  the  -people  must  be  plain.  If  doubtful,  it 
wUl  not  be  made  clear  by  construction. 
The  people,  through  the  Legislature,  hav« 
unlimited  power,  except  where  they  Impose 
upon  themselves  constitutional  restraints.  If 
the  words  of  the  instrument  convey  a  definite 
meaning,  involving  no  contradiction  of  other 
parts  of  it,  they  are  to  receive  their  obvious 
meaning.  The  learned  Judge  of  the  court 
below  is  of  opinion  that  the  general  purpose 
of  this  clause  was  to  encourage  competition 
between  railroad  companies,  and  the  particu- 
lar Intent  was  to  take  away  the  power  of  the 
Legislature  to  smother  it  by  discriminating 
between  different  companies.  We  are  not  in- 
clined to  question  the  general  correctness  of 
these  observations,  but  we  think  his  conclu- 
sion that  this  general  purpose  gives  a  specific 
meaning,  such  as  he  gives  here  to  the  words 
"between  any  points  within  the  state,"  is 
not  warranted  by  any  authoritative  rule  of 
interpretation. 

The  cases  cited  do  not  meet  the  point  rais- 
ed here.  The  subject-matter  in  those  cases 
was  different  and  the  dedslons  must  be  un- 
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deratood  with  reference  thereto.  For  exam- 
ple, Common wealtti  v.  Erie,  etc..  Railroad 
Company,  27  Pa.  839,  67  Am.  Dec.  471.  The 
rullroad  con^any  was  authorized  by  Its  char- 
ter to  build  a  road  from  the  borough  line  as 
fixed  at  the  date  of  the  charter.  Afterwards 
the  borough  was  enlarged.  The  company  as- 
serted alright  to  buUd  the  road  from  a  point 
00  rods  south  of  the  old  borough  line.  It  was 
held  that  the  change  In  the  limits  did  not 
authorize  the  company  to  change  the  terml- 
naL  In  Western  Pa.  Railroad  Co.'s  Appeal, 
89  Pa.  155,  the  question  was,  what  were  the 
rights  of  the  railroad  comitany  to  change  Its 
terminal  ^fter  it  had  entered  Into  the  dty  by 
the  latter's  express  authority?  Pa.  Railroad 
Co.  T.  Marchant,  119  Pa.  641,  18  Ati.  680.  4 
AmL  St  Rep.  659,  was  a  construction  of  sec- 
tion 8,  art.  16,  of  the  Constitution,  on  an  en- 
tirely different  subject  from  that  in  section 
1,  art.  17— the  one  under  consideration.  The 
question  here  is  not  what  construction  Is  to 
be  placed  upon  the  words  of  a  statute  or  a 
charter  passed  after  the  adoption  of  the  Con- 
stitution, but  what  construction  is  to  be  pla- 
ced upon  the  Constitution  in  view  of  the  leg- 
islation existing  at  the  adoption  of  that  in- 
strument? The  answer  is  that  given  in  Cro- 
nise  y.  Oronlse,  supra:  "The  Constitution  is 
to  be  interpreted  with  reference  to  previous 
legislation  of  the  state  and  powers  always 
previously  ^erclsed  by  the  Legislatnre." 
The  Constitution,  we  may  assume,  with  the 
court  below,  sought  to  encourage  railroad 
competition.  The  act  of  1868  promoting  that 
object  was  fully  before  the  convention.  It 
gave  the  absolute  right  to  any  railroad  com- 
pany to  construct  a  railroad  between  any 
two  points  within  the  state— Just  what  the 
Constitution  aimed  to  accomplish.  Under 
this  act,  ail  the  large  cities  with  traffic  de- 
mands, the  sea,  and  state  boundaries  of  oth- 
er states,  could  be  reached  without  discrim- 
ination by  the  act  of  the  Legislature.  But 
this  act  could  be  amended,  modified,  or  re- 
pealed by  the  same  power  which  passed  It. 
Therefore  any  change  must  be  placed  beyond 
the  reach  of  the  Lieglslature.  This  was  plain- 
ly the  object  of  section  1,  art.  17,  and  the 
only  object.  The  court  below  carries  It  fur- 
ther, and  holds  that  "between  any  points 
within  the  state"  means  through,  under,  or 
over  any  city  within  the  state,  without  its 
consent,  notwithstanding  the  plain  inhibition 
of  the  act  of  1868.  Whether  the  Legislature, 
in  the  exercise  of  its  sovereignty,  could,  by 
express  language,  grant  to  railroad  corpora- 
tions the  right  to  occupy  the  streets,  lanes, 
and  alleys  of  a  municipal  corporation  without 
the  consent  of  the  latter,  is  not  Involved  in 
the  issue  before  us,  and  we  Intimate  no  opin- 
ion thereon.  What  we.  do  decide  Is  that  the 
Implication  from  the  constitutional  provision 
Is  too  farfetched.  It  Is  more  than  doubtful. 
It  reaches  Into  the  conjectural— goes  entirely 
too  far.  If  carried  to  Its  legitimate  conclu- 
sion, then  a  railroad  can  be  run  through  any 
barial  ground,  place  of  public  wwship,  or 


dwelling  house,  from  which  they  woe  ex- 
cluded by  the  general  ralhroad  act  of  184B. 
The  learned  counsel  for  appellee  does  not 
shrink  from  the  conclusion  the  reasoning  of 
the  court  below  fairly  leads  to,  for  he  says 
In  his  printed  argument,  after  giving  the 
same  constitutional  interpretation:'  "We  must 
conclude,  therefore,  that  the  defendant  rail- 
road company  has  the  right  to  build  Its  line 
between  any  two  points  in  the  state,  with- 
out limitation  by  the  courts  or  individuals,  or 
restrictions  in  any  degree  whatever,  except 
that  residing  In  the  discretion  of  its  board  of 
directors." 

While  one  object  of  the  Constitntlon,  prob- 
ably, was  to  encourage  competition  between 
carrying  corporations,  It  Just  as  plainly 
sought  to  promote  another  object;  that  Is, 
by  the  prohibltlMi  of  all  local  legislation,  to 
encourage  self-government  by  the  people  un- 
der general  laws  providing  for  local  control 
of  their  local  affairs.  It  yroold  require  a 
very  plain  mandate  of  the  Constitution  to 
move  us  to  Interpret  the  section  In  question 
as  one  practically  handing  over  to  railroad 
corporations  the  authority  to  control,  occupy, 
and  obstruct  the  streets  and  highways  of  a 
great  city,  in  disregard  of  the  convenience  of 
citizens.  While  the  Interest  of  the  carrying 
corporation  and  the  municipal  one  are  not  In 
themselves  antagonistic,  they  may  easily  be- 
come 80  by  selfishness  and  Indifference  to 
each  other's  rights.  It  Is  to  the  interest  of 
the  citizen  that  his  city  should  grow  and  ex- 
pand. With  its  growth  commercially  and  ha- 
dustrially  the  railroad  thrives.  This,  how- 
ever, is  only  sound  theory.  In  practice,  the 
railroad,  without  regard  to  the  dty,  very 
often  assumes  that  its  only  lnta«st  Is  to 
make  money  for  its  stoclihoiders.  It  is  there- 
fore of  the  utmost  importance  to  the  well- 
being  of  the  city  that  it  should  control  Its 
means  of  local  business  and  social  communi- 
cation. In  no  reasonable  interpretation  of 
section  1,  art.  17  of  the  constitution,  havlns 
regard  to  the  legislation  then  existing  and 
other  parts  of  the  same  instrument,  can  we 
see  that  it  Intended,  with  the  act  of  1868 
plainly  before  the  convention,  to  take  away 
from  the  municipal  government  the  control 
of  Its  streets  and  highways,  as  argued  by  ap- 
pellee and  decided  by  the  court  below. 

The  decree  Is  therefore  reversed,  the  blU 
reinstated,  and  Injunction  directed  to  Issue  as 
prayed  for. 


WOODS  y.  GREENSBORO  NATURAL  GAS 
CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  8. 
1903.) 

NATURAL  OAS  COMPANY— RIOHT  TO  ICAINTAIN 
TBLBPHONB  UNO. 

1.  The  right  of  a  natural  gas  company  incor- 
porated under  Act  May  29,  1885  (P.  L.  29),  to 
locate  a  right  of  way  for  a  pipe  line  tor  the 
transportation  of  natural  gas,  does  not  give  to 
such  a   company  the  liv^t  to   constmct   and 


Digitized  by 


Google 


'^) 


WOODS  T.  GBEBNSBOBO  KATUBAL  GAS  CO. 


47t 


maiiitaln  a  telegraph  or  telephone  Une  along  ita, 
right  of  way  ai  a  .necessity  in  carrying  on  the 
chief  purpose  of  its  incorporation. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Joseph  B.  Woods  against  the 
Greensboro  Natural  Qas  Company  to  restrain 
the  erection  of  telephone  lines  along  the  pipe 
Une  laid  by  defendant  under  Its  right  of  emi- 
nent domain.  Decree  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  before  MITCHELLi,  DEAN, 
FELL,  BROWN,  MESTREZAT,  and  POT- 
TEB,  JJ. 

Shafer,  J.,  found  the  facts  to  be  as  fol- 
lows: 

"(1)  Tbe  plaintiff  Is  the  owner  and  is  In 
possession  of  a  tract  of  land  in  the  townships 
of  Elizabeth  and  Forward,  in  the  county  of 
Allegheny,  containing  about  200  acres. 

"(2)  The  defendant  Is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Penn- 
sylranla  for  the  purpose  of  producing,  trans- 
porting, and  supplying  natural  gas. 

"(3)  The  defendant  company  has  located  a 
pipe  line  for  the  conveyance  of  natural  gas 
over  and  across  a  farm  of  the  plaintiff,  and 
has  caused  to  be  filed  in  the  court  of  common 
pleas  No.  1  of  this  county  its  bond,  with 
snretles,  to  secure  to  the  plaintiff  the  pay- 
ment of  damages  for  the  location  of  a  right 
of  way  upon  his  land,  for  laying  pipe  lines, 
and  for  constructing  a  telegraph  or  telephone 
line  to  be  used  only  in  the  necessary  oper- 
ation of  the  said  pipe  line,  and  the  bond  has 
been  approved  by  that  court. 

"(4)  In  addition  to  laying  a  pipe  line  or 
lines  for  the  conveyance  of  natural  gas  ovw 
or  under  the  land  of  the  plaintiff,  the  de- 
fendant Claims  the  right  to  construct,  and 
proposes  to  construct,  a  line  of  poles  with 
telegraph  or  telephone  wires  upon  the  same 
along  the  route  of  said  pipe  line,  and  across 
the  plalntUTs  land  a  distance  of  about  166 
rods. 

"(B)  Tbe  defendant  company  has  been  pro- 
ducing gas  for  about  six  years,  Increasing  its 
production  and  the  number  of  places  supplied 
by  it  from  time  to  time.  It  now  has  about  40 
miles  of  gas  pipe,  and  supplies  a  number  of 
towns  and  villages  with  gas,  having  wells  a 
considerable  distance  from  each  other,  all  of 
which  are  connected  by  its  pipe  line.  A  tele- 
phone or  telegraph  line  of  Its  own,  either 
along  the  lines  of  its  pipes,  or  elsewhere,  con- 
necting its  various  stations,  would  be  a  very 
great  convenience  to  the  defendant  company, 
and  would  save  It  a  great  deal  of  money. 
It  has  hitherto,  in  all  its  operations,  had  no 
■och  line,  but  has  operated  its  lines  without 
a  telegraph  or  telephone  line,  except  such  use 
as  It  could  make  of  the  public  lines.  A  con- 
siderable amount  of  testimony  was  talcen  as 
to  the  difficulty  of  managing  and  operating  a 
gas  line  without  such  connections,  and  from 
tbls  testimony  we  find  that  it  is  not  im- 
practicable to  operate  a  pipe  line  without  a 
telephone  or  telegraph  line,  but  that  It  is 


highly  inconvenient  and  expensive  to  do  so." 
The  court  entered  a  decree  for  an  Injunc- 
tion.   Error  assigned  was  the  decree  of  the 
court 

Edwin  S.  Craig,  for  appellant.  J.  P.  Pat- 
terson and  Boyd  Crumrine,  for  appellee. 

POTTER,  J.  The  question  for  consider-- 
atlon  in  this  appeal  is  stated  by  the  appel- 
lant as  follows:  Does  the  right  of  a  natural 
gas  company,  incorporated  and  doing  busi- 
ness under  the  act  of  May  29,  1885  (P.  L. 
29),  to  locate  and  appropriate  a  right  of 
way  for  laying  and  maintaining  a  pipe  line 
for  the  transportation  and  distribution  of 
natural  gas,  include  the  incidental  right  to 
construct  and  maintain,  on  the  same  right  of 
way,  a  telegraph  or  telephone  line  to  be  used 
only  in  the  necessary  operation  of  the  pipe 
line? 

The  question  is  merely  one  of  corporate 
power,  and  is  to  be  determined  by  an  Inspec- 
tion of  the  charter  of  the  defendant  company, 
and  of  the  statute  under  which  it  is  Incor- 
porated. The  act  of  1885,  by  section  10, 
gives  to  companies  incorporated  under  Its 
provisions  "the  right  of  eminent  domain  for 
the  laying  of  pipe  lines  for  the  transportation 
and  distribution  of  natural  gas."  It  Is  fur- 
ther provided  in  the  same  section  that  the 
grant  "shall  Include  the  right  to  appropriate 
land  upon  or  under  which  to  lay  said  lines 
and  locate  pipes  upon  and  over,  xmder  and 
across,  any  lands,  rivers,  streams,  bridges, 
roads,  streets,  lanes,  alleys,  or  other  public 
highways,  or  other  pipe  lines,  or  to  cross 
railroads  or  canals."  This  Is  the  extent  of 
the  power  granted. 

The  rule  for  construing  statutes  of  this 
class  is  clearly  laid  dovm  by  Chief  Justice 
Black  in  Packer  v.  Sunbury,  etc.,  R.  R.  Co., 
19  Pa.  211:  "All  acts  of  Incorporation  and 
acts  extending  the  privileges  of  Incorporated 
bodies  are  to  be  taken  most  stron^y  against 
the  comiranies.  Whatever  is  not  expressly 
and  unequivocally  granted  in  such  acts  Is 
taken  to  have  been  withheld."  And  In  Com- 
monwealth V.  Erie  &  R.  R.  Co.,  27  Pa.  339, 
67  Am.  Dec.  471,  this  court,  speaking  by  the 
same  Justice,  says  (page  351,  27  Pa.,  67  Am. 
Dec.  471):  "That  which  a  company  is  au- 
thorized to  do  by  its  act  of  incorporation  it 
may  do.  Beyond  that,  all  its  acts  are  illegal. 
And  the  power  must  be  given  In  plain  words 
or  by  necessary  implication." 

These  principles  have  ever  since  been  uni- 
formly followed  and  applied  In  appropriate 
cases.  The  right  which  the  appellant  here 
seeks  to  establish  is  not  merely  in  enlarge- 
ment of  its  corporate  powers,  but  It  Is  fur- 
ther asserted  that  its  exercise  Is  an  incident 
of  the  power  of  eminent  domain,  with  which, 
for  certain  purposes,  the  company  is  clothed. 

Another  rule  of  construction  therefore  ap- 
plies, which  Is  thus  stated  by  Justice  Thomp- 
son, In  Lance's  Appeal,  65  Pa.  16,  26,  93 
Am.  Dec.  722:  "The  exercise  of  the  right  of 
eminent  domain,   whether  directly   by   the 
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state  or  Its  anthorlzed  grantee,  Is  necessarily 
in  derogation  of  private  right,  and  the  rule 
In  that  case  Is  that  the  authority  Is  to  be 
strictly  construed.  Dwarrls  on  Stat  750; 
Allegheny  t.  Penna.  B.  R.  Co.,  26  Pa.  355; 
Com.  V.  Erie,  etc.,  R.  R.  Co.,  27  Pa.  339,  67 
Am.  Dec.  471;  Packer  v.  Sunbury,  etc.,  R. 
R.  Co.,  19  Pa.  211.  What  Is  not  granted  Is 
not  to  be  exercised." 

The  concurring  result  of  many  cases  Is 
thus  stated  In  Letrls  on  Eminent  Domain,  g 
254:  "All  grants  of  power  by  the  govern- 
ment are  to  be  strictly  construed;'  and  this 
is  especially  true  ^vlth  respect  to  the  power 
of  eminent  domain,  which  is  more  harsh  and 
peremptory  in  its  exercise  and  operation 
than  any  other.  'An  act  of  tills  sort,'  says 
Bland,  J.,  'deserves  no  favor.  To  construe  It 
liberally  would  be  sinning  against  the  rights 
of  property.'    Binney's  Case,  2  Bland,  99." 

We  come  then  to  the  essential  point  here 
involved,  which  Is  whether  the  right  of  emi- 
nent domain  bestowed  upon  the  appellant  ex- 
tends to  the  construction  and  operation  of  a 
telephone  or  telegraph  line.  An  inspection 
of  the  plain  wording  of  the  statute,  as  we 
have  quoted  it  al>ove,  from  section  10,  shows 
that  it  does  not.  There  is  a  general  provi- 
sion in  the  fifth  clause  of  section  1  which  au- 
thorizes the  company  to  hold,  purchase,  etc., 
pipes,  tubing,  tanks,  ofSce  and  such  other 
machinery,  devices,  or  arrangements  as  the 
purposes  of  the  corporation  require.  And 
these  words  are  followed  by  language  con- 
ferring the  "right  also  to  enter  upon,  take, 
and  occupy  such  lands,  easements,  and  oth- 
er property  as  may  be  required,"  not  for  the 
general  purposes  of  the  company,  but  (notice 
the  limitation)  "for  the  purpose  of  laying  Its 
pipes  for  transporting  and  distributing  gas." 
.  So  that,  following  the  well-settled  principles 
of  construction,  and  reading  the  statute  in 
their  light,  nowhere  do  we  find  in  It  any- 
thing to  warrant  the  exercise  of  the  right  of 
eminent  domain  upon  the  part  of  the  com- 
pany with  reference  to  anything  other  than 
that  which  is  involved  in  the  laying  of  pipe 
lines  for  the  transportation  and  distribution 
of  natural  gas.  The  manner  in  which  this 
right  is  to  be  exercised,  and  the  character 
and  extent  of  the  easement  granted,  are 
pointed  out  in  Clements  v.  Phlla.  Co.,  184 
Pa.  28,  38  Atl.  1090,  39  L.  R.  A.  532. 

The  substance  of  the  argument  on  the 
part  of  appellant  is  that  the  construction  and 
maintenance  of  a  telegraph  or  telephone 
line  along  its  right  of  way,  is  a  necessity 
in  the  carrying  on  of  the  cliief  purpose  of 
Its  incorporation.  But  this  contention  is  not 
supported  by  the  facts  as  found  by  the  court 
below.  From  these  findings  it  appears  that 
the  defendant  company  has  been  producing 
and  transporting  gas  through  its  pipe  lines 
for  some  six  years  past;  that  It  has  operated 
its  pipe  lines  hitherto  without  a  telegraph 
or  telephone  line,  except  such  use  as  it  could 
make  of  the  public  lines.     And  the  court 


Qnds  from  the  testimony  that  "it  is  not  Im- 
practicable to  operate  a  pipe  line  wltlioiit  a 
telephone  or  telegraph  line,  .but  that  it  1b 
lilgttiy  inconvenient  and  expensive  to  do  so." 

Inconvenience  is  not  enough  to  Justify  a 
claim  t(f  a  grant  by  implied  necessity.  As 
was  said  in  Phillips  v.  Dunkirk,  eta,  R.  R. 
Co.,  78  Pa.  177,  "the  right  of  eminent  domain 
is  a  very  high  and  arbitrary  one,  and  arises 
only  ex  necessitate  rel,  and  will  not  be  pre- 
sumed to  exist  in  a  corporation,  unless  by  ex- 
press legislative  grant."  And  in  Penna.  R. 
R.  Co.'s  Appeal,  93  Pa.  160,  this  court  held 
that,  in  favor  of  the  right  of  eminent  do- 
main, "there  can  be  no  implication,  unless  it 
arises  from  a  necessity  so  absolute  that  with- 
out it  the  grant  itself  will  be  defeated.  It 
must  also  be  a  necessity  that  arises  from  the 
very  nature  of  things." 

An  illustration  of  a  necessary  incident  to 
the  grant  of  authority  is  that  of  a  bridge 
company  requiring  the  power  to  take  land 
for  its  abutments.  Without  it,  a  bridge 
could  not  be  built  So,  in  the  laying  out  of 
a  road,  nnless  land  be  taken  upon  which  to 
construct  the  road,  it  cannot  be  laid  out. 
But  in  the  present  case,  the  construction  and 
operation  of  a  pipe  line  does  not,  in  the 
nature  of  things,  involve  the  construction 
along  with  it  and  upon  the  same  right  of 
way,  of  a  telegraph  or  telephone  line.  Un- 
doubtedly, as  found  by  the  coiurt  below,  the 
use  of  a  telephone  line  in  managing  the  busi- 
ness is  a  very  Important  aid.  But  it  does 
not  appear  from  the  testimony  In  the  case 
that  it  is  of  special  Importance  that  such 
a  line  should  follow  the  precise  course  of  the 
pipe  line.  Indeed,  unless  the  easement  ac- 
quired by  the  company  be  enlarged  consider- 
ably beyond  the  limits  indicated  in  the  opin- 
ion in  Clements  v.  Phila.  Co.,  supra,  there 
would  t>e  no  place  upon  the  line  of  the  right 
of  way,  for  the  setting  of  the  poles  and  the 
stringing  of  wire  required  in  a  teleptione 
line. 

In  much  of  the  evidence  taken  it  is  appar- 
ent that  the  witnesses  failed  to  distinguish 
between  the  necessity  for  the  use  of  a  tele- 
phone line  in  connection  with  the  business, 
and  the  necessity  for  liaying  that  line  con- 
structed immediately  along  and  upon  the 
right  of  way  of  the  pipe  line.  No  necessity 
is  shown  by  the  evidence  for  placing  a  tele- 
phone line  upon  the  precise  route  followed 
by  the  pipe  line.  And  it  would  seem  that 
every  requisite  would  be  subserved  by  a 
line  approximately  near.  If  the  exigencies 
of  the  business  require  it  the  appellant  com- 
pany can  obtain  authority  to  construct  a 
telephone  line  by  securing  in  its  Interest  a 
charter  for  that  purpose.  But  neither  in  its 
present  charter  nor  in  the  statute  under 
which  it  is  incorporated  can  be  found  au- 
thority, express  or  implied,  for  constructing, 
under  the  right  of  eminent  domain,  a  tele- 
graph or  telephone  line  along  and  upon  Its 
right  of  way. 
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Tbe  aMlgnmenti  of  error  are  oTermled, 
the  decree  of  tbe  court  below  la  affirmed,  and 
tbla  appeal  Is  dinulBsed  at  the  coat  of  appel- 
lant. 


FLEMING  V.  FIiBMINO. 

(Snpreme  Court  of  PennaylTania.      Jan.  B, 

1903.) 

WIIA8— DEATH  OF  PARTNER— NOTES  OP  CON- 
TINUING FIRM— LIABILITY  OF  OK- 
CBDBNT'a  ESTATE. 

1.  Testator  beqoeathed  hia  bnsinesa,  with  the 
good  will  thereof,  to  his  brother,  the  latter  to 
pay  legacies  mentioned  in  the  will,  and,  if  the 
arailable  assets  were  not  sufficient  so  to  do, 
he  was  to  carry  on  the  business  for  tbe  benefit 
of  testator's  estate  until  the  proceeds  were  suf- 
ficient to  malce  np  any  deficiency  in  the  moneys 
applicable  to  the  legacies.  Tbe  brother  toolc 
possession,  paid  all  the  legacies,  and  associated 
his  sons  with  him  in  bnsbiesa.  ^e  firm  there- 
after issued  certain  notes.  The  executors  of 
testator  had  nothing  to  do  with  the  busmess, 
nor  was  it  carried  on  for  the  benefit  of  the  es- 
tate. The  firm  notes  were  not  paid.  Held,  that 
a  suit  thereon  could  not  be  maintained  against 
testator's  executors. 

Appeal  from  Conrt  of  Common  Pleaa,  Alle- 
gheny Connty. 

Action  by  Laura  W.  Fleming,  executrix  of 
John  Fleming,  deceased,  against  Cochran 
Fleming.  From  an  order  refusing  to  take 
off  a  nonsuit,  plalntUf  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MESTBEZAT,  and  POT- 
TEH,  JJ. 

M.  A.  Woodward,  R.  T.  McElroy,  and  L 
B.  Duff,  for  appellant  D.  T.  Watson  and 
Johns  McCIeave,  for  appellee. 

HESTREZAT,  J.  This  Is  an  action  by 
Laura  W.  Fleming,  executrix  of  the  surviv- 
ing member  of  L.  H.  Harris  Drug  Company, 
against  Alexander  M.  Byers  and  Cochran 
Fleming,  surviving  executors  of  John  Flem- 
ing, deceased,  to  recover  tbe  amount  due  on 
41  promissory  notes,  aggregating  over  $100,- 
000,  with  Interest.  The  notes  were  made  by 
Fleming  Bros.,  and  are  payable  four  months 
after  date  to  tbe  order  of  L.  H.  Harris 
Drug  Company,  the  first  and  last  note  be- 
ing dated,  respectively,  May  81,  1880,  and 
September  24,  1890. 

At  tbe  time  of  his  death  John  Fleming  was 
engaged,  under  tbe  name  of  Fleming  Bros., 
in  tbe  manufacture  and  sale  of  McLane's 
and  otber  proprietary  medicines  in  the  city 
of  Pittsburg.  He  died  November  2,  1870, 
leaving  a  last  will  dated  December  21,  1866, 
which  was  probated  November  9,  1870.  He 
left  to  survive  him  a  widow  and  collateral 
heirs,  and  appointed  as  his  executors  his 
brotber,  Cochran  Fleming,  Frank  B.  Porter, 
and  Alexander  Byers.  The  testator  made  a 
number  of  pecuniary  bequests,  amounting 
to  about  ^00,000,  In  most  of  which  there 
were  two  or  three  preceding  successive  life 
estates  of  the  Income  thereof,  during  which 
the  principal  was  directed  to  be  invested  by 
tbe  executors.    In  addition  to  these  bequests, 


and  after  he  bequeathed  to  bis  wife  certain 
articles  of  a  personal  character,  and  devised 
to  her  a  life  interest  In  some  real  estate,  he 
provided  in  bis  will,  inter  alia,  as  follows: 

"To  my  brother  Cochran,  I  give  and  be- 
queath the  good  will  and  proprietorship  of 
McLane's  and  other  medicines  which  I  own 
and  control,  on  the  following  conditions,  to 
wit:  That  immediately  on  my  death  he  take 
charge  and  carry  on  my  said  business;  and 
if  it  is  found  on  examination  of  my  afilalrs, 
that  my  available  assets  (in  wldch  are  not  to 
be  Included  the  warehouse  and  articles  of  a 
personal  character  hereinbefore  bequeathed 
to  my  wife)  are  not  sufficient  to  provide 
means  wherewith  to  pay  the  foregoing  pe- 
cuniary legacies  in  the  order  In  which  they 
are  enumerated  in  this  my  last  will,  then 
that  he  carry  on  said  business  for  the  benefit 
of  my  estate  until  enough  of  moneys  are 
realized  by  my  said  business  to  make  gogd 
any  deficiency  in  the  moneys  applicable  to 
tbe  payment  of  said  legacies.  On  tbe  pay- 
ment of  said  legacies,  my  other  executors 
will  execute  and  deliver  unto  my  said  broth- 
er Cochran  all  bills  of  sale  or  conveyance 
of  my  said  business  and  property  connected 
therewith,  which  may  be  desired  by  tbe  said 
Cochran. 

"All  the  rest  and  residue  of  my  estate  aft- 
er the  payment  of  the  foregoing  legacies,  and 
excepting  the  foregoing  specific  devises  and 
legacies,  I  give  unto  my  said  brother  Coch- 
ran absolutely.  •  •  *  It  Is  my  will  that 
my  brother  Cochran  do  not  part  with  my 
business  in  the  manufacture  and  sale  of  pat- 
ent medicines,  but  keep  the  same  up  by  a 
proper  system  of  advertisement  and  trans- 
mit It  to  his  children." 

Immediately  after  his  brother's  death, 
Cochran  Fleming  took  possession  of  the  busi- 
ness as  legatee  under  the  will  and  as  his 
own  property,  and  carried  it  on  for  lilmself 
and  for  his  own  use  and  I)enefit  la  tbe  name 
of  Fleming  Bros.  Tbe  accounts  were  kept 
in  a  new  set  of  books  which  were  opened 
after  John  Fleming's  death.  In  1875  or  1876 
he  formed  a  copartnership  with  his  two  sons, 
J.  Kidd  Fleming  and  Cochran  Fleming,  Jr., 
public  notice  of  which  was  given  in  two 
newspapers  of  the  city  of  Pittsburg,  and 
under  the  firm  name  of  Fleming' Bros,  tbe 
business  was  conducted  for  the  benefit  of 
tbe  partnership,  the  profits  being  divided 
among  the  three  partners,  until  1880,  when 
the  firm  failed.  The  executors  of  John 
Fleming  never  had  any  connection  with  the 
patent  medicine  business  of  their  testator. 
The  notes  In  suit  were  given  by  the  firm, 
the  name  being  signed  by  J.  Kidd  Fleming, 
and  were  given  In  excliange  for  •notes  by  the 
L.  H.  Harris  Drug  Company  to  tbe  order 
of  Fleming  Bros.,  tbe  proceeds  of  which 
were  received  by  tbe  latter  firm. 

It  Is  not  averred  In  the  pleadings,  nor  was 
it  proved  on  the  trial,  that  the  assets  of  John 
Fleming's  estate  were  not  sufficient  to  pay 
the  legacies.     The  evidence  was  that  the 
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estate  was  BolTent,  tbat  the  debts  were  paid, 
and  tbat  tbe  assets  were  amply  sufficient  to 
satisfy  tbe  dalms  of  tbe  legatees.  In  18T1, 
Cocbran  Fleming  paid  tbe  pecuniary  legacies 
named  In  tbe  will,  and  took  receipts  in  tbe 
names  of  the  executors  from  those  who  were 
first  entitled  to  receive  tbe  income  thereof 
for  life.  None  of  the  legatees  are  complain- 
ing, nor  contesting  his  right  to  take  posses- 
sion of  the  property  and  use  it  for  ills  own 
l)enefit  after  tbe  death  of  John  Fleming. 

Tbe  learned  trial  Judge  very  properly 
granted  a  nonsuit  and  withdrew  tbe  case 
from  the  Jury.  The  claim  of  the  plalntUf, 
as  set  forth  in  her  statement,  is  that  Cocb- 
ran Fleming,  after  the  death  of  his  brother, 
took  cliarge  of  and  carried  on  tbe  business 
"under  and  pursuant  to  the  terms  of  said 
will"  of  John  Fleming,  and  that  the  notes  in 
■nit  were  given  by  Cochran  Fleming  while 
he  was  thus  engaged  in  the  business.  To 
maintain  the  action,  it  was  tocnmbent  upon 
the  plaintiff  to  establish  the  averments  of 
her  statement  by  the  necessary  proof.  In 
this,  as  we  have  seen  from  tbe  recital  of  the 
facts,  she  has  failed.  At  the  death  of  bis 
brother,  neither  Cocbran  Fleming  nor  the 
executors  of  Joiin  Fleming,  deceased,  took 
possession  of  and  carried  on  tbe  business  un- 
der tbe  will.  On  the  other  Iiand,  it  distinct- 
ly and  positively  appears  from  the  platntMrs 
testimony  that  Cochran  Fleming  at  once, 
after  John  Fleming's  death,  by  advice  of 
counsel,  took  charge  of  the  business  as  leg- 
atee, and  conducted  it  solely  for  himself  and 
on  bis  individual  account  for  several  years, 
and  until  bis  two  sons  were  given  interests 
therein  by  the  formation  of  a  copartner- 
ship. At  no  time  during  the  continuance  of 
tbe  business,  from  the  death  of  John  Flem- 
ing in  1870  till  it  was  closed  by  tbe  firm's 
insolvency  in  1890,  did  Cochran  Fleming  or 
bis  partners  bold  out  to  tbe  public  tbat  it 
was  conducted  by  tbe  executors  or  by  Coch- 
ran Fleming  under  the  provisions  of  the 
will.  Creditors  and  persons  dealing  with  the 
parties  in  charge  of  the  business  were  not 
misled  or  deceived  as  to  the  true  status  of 
affairs.  It  was  carried  on  by  Cocliran  Flem- 
ing for  Ills  own  use,  with  the  knowledge  or 
■  consent  of  all  tbe  Interested  parties,  and 
subsequently  by  tbe  copartnership  as  tbe 
owner  and  sole  beneficiary  of  tbe  business. 

Tbe  bequest  of  the  good  will  and  propri- 
etorship of  tbe  patent  medicines  to  Cochran 
Fleming  was  on  the  condition  tbat  he  take 
charge  of  the  business,  and,  if  its  available 
assets  were  not  sufficient  to  pay  tbe  lega- 
cies, then  be  was  to  carry  on  tbe  business 
for  the  l)enefit  of  the  testator's  estate  until 
sufficient  money  was  realized  to  make  up 
any  deficiency  in  tbe  moneys  applicable  to 
tbe  payment  of  tbe  legacies.  It  will  be  ob- 
served tbat  tbe  executors  were  not  given  con- 
trol or  possession  of  the  business,  and  were 
not  authorized  to  interfere  with  it  in  any 
way.  It  was  bequeathed  specifically  to  Coch- 
ran Fleming,  and  he  was  to  take  charge  of 


it  immediately  on  tbe  death  of  the  testator. 
The  only  condition  Imposed  was  that.  If 
sufficient  available  assets  were  not  found 
to  pay  the  legacies,  the  legatee  should  carry 
on  the  business  until  the  d^dency  was  made 
up.  The  title  to  tbe  business  was  placed  in 
tbe  legatee,  and  upon  Iiim  Individually  was 
imposed  tbe  responsibility  of  meeting  any 
ascertained  deficiency  in  tbe  assets.  The 
evidence  discloses  the  fact  tbat  tbe  condition 
upon  wUcb  he  took  the  business  was  per- 
formed, and  tbat  the  pecuniary  legacies  were 
paid  in  full.  This  is  not  contested  by  tbe 
legatees  or  by  any  person  representing,  or 
entitled  to,  their  Interest  In  Jolm  Fleming's 
estate  The  receipts  in  evidence  show  tbe 
payment  of  the  legacies  In  1871,  and,  what- 
ever necessity  there  might  have  been  for 
continuing  tbe  business  prior  to  that  date  In 
order  to  make  up  tbe  deficiency,  there  could 
be  no  reason  for  carrying  It  on  thereafter. 

Thwe  is  another  reason,  in  line  with  the 
one  Just  stated,  which  we  think  most  pre- 
vail against  tbe  right  of  the  plaintilT  to  re- 
cover. It  conclusively  appears  tliat  the  part- 
nership formed  by  Cocbran  Fleming  and  his 
two  sons  in  1875  or  1876  took  possession  of 
the  business,  and,  while  carrying  it  on,  gave 
tbe  notes  in  suit.  It  cannot  be  pretended 
that  at  that  time  this  firm  was  Cocbran 
Fleming  doing  business  as  Fleming  Bros., 
who  conducted  tbe  business  prior  to  tbe  part- 
nership, nor  that  tbe  partnership  was  not 
running  tbe  business  solely  in  its  own  intar- 
est  and  for  its  owp  benefit  at  tbe  dates  the 
notes  were  delivered  to  the  payees.  Tbe 
notes  in  suit  were  signed  by  J.  Kidd  Fleming 
with  the  firm  name  of  this  partnership,  and 
were  exclianged  for  notes  given  to  it  Nei- 
ther tbe  estate  of  John  Fleming,  nor  his 
executors,  nor  Cocbran  Fleming  as  Fleming 
Bros.,  was  In  any  way  connected  with  the 
transaction,  or  involved  in  the  obligation  as- 
sumed In  making  the  notes. 

There  was  no  necessity  for  the  execution 
and  delivery  of  bills  of  sale  or  conveyance 
to  vest  the  business  in  Cocliran  Fleming. 
The  matter  was  entirely  optional  with  him. 
It  win  be  seen  by  reference  to  tbe  will  tbat 
bis  coexecutors  were  to  execute  and  deliver 
to  him  "all  bills  of  sale  or  conveyance  of  my 
said  business  •  •  •  which  may  be  desired 
by  the  said  Cochran."  He  desired  no  other 
assurance  of  title  than  tbe  possession  of  the 
property,  which  he  took  and  retained  after 
his  brotlier's  death. 

The  plaintier's  action  must  fail  for  want  of 
evidence  to  support  It  The  notes  In  suit 
were  not  given  for  any  Indebtedness  of  tes- 
tator's estate,  nor  by  any  person  In  charge 
of  or  carrying  on  tbe  business  of  tbe  estate, 
or  autboriised  to  bind  It  by  note  or  other  ob- 
ligation. The  indebtedness  was  that  of  the 
partnership,  and  the  creditor  firm  so  under- 
stood It  when  it  accepted  tbe  notes.  Tbe  lia- 
bility for  payment  rests  upon  tbe  party  cre- 
ating it,  and  to  whose  use  the  proceeds  of  ttie 
notes  were  applied. 
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For  the  reasons  given,  we  are  of  opinion 
that  the  plaintiff  has  failed  to  establish  any 
tlability  on  the  part  of  the  executors  of  John 
Fleming,  deceased,  for  the  iMyment  of  the 
notes  in  suit,  and  that,  therefore,  the  non- 
•nlt  was  iiToperly  granted. 

The  aflslgnments  of  error  are  overruled,  and 
the  Judgment  Is  affirmed. 


In  re  DAVIS'  BSTATB. 

(Snpreme  CSonrt  of  PennaylTania.     Jan.  B. 
1903.) 

HARRIAOE-BVIDBNCB-BURDBN    OF    PROOF. 

1.  The  burden  of  proof  is  on  a  woman  claim- 
ing to  be  the  widow  of  deceaaed  to  establish 
•neb  fact. 

2.  A  finding  by  the  orphans'  court  that  no 
marriage  relation  existed  between  the  decedent 
And  one  claiming  to  be  his  widow  hM  sustained 
by  the  evidence,  though  claimant  and  her  moth- 
er testified  as  to  the  marriage  ceremony. 

Ai>peal  from  Orphans'  Court,  Allegheny 
Ooanty. 

In  the  mattw  of  the  estate  of  Charles  B. 
Darls,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Catharine  Anna 
Davis  appeals.    Affirmed. 

The  testimony  showed  that  the  exceptant 
and  the  decedent  had  had  illicit  relations  for 
several  years,  during  which  he  occasionally 
Introduced  ber  as  his  wife,  and  had  finally 
gone  to  lire  In  the  same  house  with  her 
mother.  But  on  the  other  hand  it  was  shown 
that  among  his  friends  and  the  employes  at 
hla  theater  she  was  not  regarded  or  treated 
as  his  wife,  that  at  the  time  of  the  alleged 
marriage  ceremony  he  was  not  at  the  place 
alleged,  and  that  before  and  after  his  death 
she  had  frequently  admitted  that  they  were 
not  married.  The  court  found  that  no  mar- 
riage toolt  place  between  the  claimant  and 
Davis,  and  that  she  had  no  status  to  file 
exceptions,  nor  Interest  In  the  distribution. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTBEZAT,  and  POTTER,  Jj. 

J.  A.  Wakefield,  for  appellant  R.  B.  Pet- 
ty and  S.  A  Johnston,  for  appellee. 

FEB  CURIAM.  The  single  question  pre- 
■oited  is  one  of  fact— whether  appellant  was 
tbe  widow  of  the  decedent  She  and  her 
mother  testified  to  the  performance  of  a  mar- 
riage ceremony  at  a  time  and  place  qieclfled, 
bat  the  Inherent  Improbability  of  the  story 
mider  the  undisputed  circumstances  was  so 
great  and  the  testimony  against  it  so  strong, 
that  tbe  learned  Judge  below  was  constrained 
to  disbelieve  it  In  this  result  we  concur. 
jTbe  burden  of  proof  was  on  appellant,  and 
■he  not  only  failed  to  meet  it  but  the  testi- 
mony alQrmatlvely  and  convincingly  disprov- 
ed her  claim. 

Decree  affirmed,  at  the  costs  of  the  appel- 
lant 

ft  8m  Harrlaca.  vol.  14,  C«at  Dig.  i  6t. 


LEHMAN  V.  CARBON  STBBL  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 

1908.) 

INJURY  TO  KMPLOTft-ASSTJMPTION  OF  RISK. 
1.  In  an  action  for  injuries  to  an  employ^ 
operating  a  machine  shearing  steel  plates,  where 
the  evidence  showed  that  he  was  a  skilled  work- 
man and  had  worked  the  machine  for  seven 
months,  and  it  was  observed  the  day  before  the 
accident  that  some  of  the  plates  were  so  hard 
that  they  could  not  be  sheared  successfully,  and, 
if  there  was  unusual  danger,  it  was  more  mani- 
fest to  the  employ^  than  to  any  other  person, 
the  evidence  was  sufficient  to  show  knowledge 
of  the  danger  in  attempting  to  shear  tbe  plate, 
showing  that  the  employ^  bad  assumed  the 
risk. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;  Stowe,  Judge. 

Action  by  Peter  Lehman  against  the  Car- 
'  bon  Steel  Company.    Judgment  for  plaintiff, 
I  and  defendant  appeals.    Reversed. 
'      Argued  before  MirCHBLL,  DEAN,  FELL, 
I  BROWN,  MESTREZAT,  and  POTTER,  JJ. 

I  Homer  L.  Castie,  William  A  Stone,  and 
I  Stephen  Stone,  for  appellant  F.  C.  McGlrr 
'  and  John  Mairoo,  for  appellee. 

FELL,  J.  This  Judgment  cannot  be  sus- 
tained on  any  ground  that  does  not  practi- 
I  cally  make  an  employer  the  insurer  of  the 
safety  of  his  workmen.  The  plaintiff  waa 
,  employed  to  assist  In  operating  a  machine 
'  which  sheared  steel  plates.  He  was  a  skilled 
I  workman,  and  had  worked  at  this  machhie 
seven  months.  His  busiuess  was  to  mark 
the  plates^  put  them  in  position  on  the  ma- 
chine, and  guide  them  so  that  the  shears 
would  cut  to  the  line  mark.  On  the  day  be- 
fore the  accident  It  was  observed  that  some 
'  of  the  plates  were  so  hard  that  they  could 
not  be  sheared  successfully.  Sparks  flew  from 
them,  large  pieces  chipped  out  and  the  edges 
of  the  shears  were  broken.  A  workman  em- 
ployed at  the  machine  told  the  foreman  of 
the  department  of  this.  The  latter  examined 
the  plates,  and,  according  to  the  plaintiff's 
testimony,  told  tbe  men  to  go  on  with  the 
work.  According  to  his  testimony,  be  told 
them  to  cut  hito  scraps  the  plates  that  were 
too  hard  to  be  sheared.  The  shears  w»e 
changed,  and  the  work  continued  for  the  re- 
mainder of  that  day  as  usual,  most  of  the 
plates  being  sheared  without  difficulty;  but 
occasionally  one  was  found  from  which 
sparks  flew.  The  next  morning,  after  work- 
ing two  bourse  the  plaintiff  placed  on  the  ma- 
chine a  plate  ot  unusual  hardness,  which, 
when  the  shears  came  on  It,  shifted  from  its 
position  so  that  he  was  not  able  to  cut  It  to 
the  line.  Four  times  he  placed  It  back  in 
position,  and  while  he  was  holding  it  there 
was  a  spark  flew  from  the  plate  and  injured 
his  eye.  The  temper  of  the  plates  would  not 
be  disclosed  by  inspection,  and  would  not  be 
known  until  they  were  under  the  shears.  It 
Is  conceded  that  the  machine  waa  in  good 
condition,  and  of  the  kind  In  ordinary  use. 
The   case    was    submitted   on   the    single 
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ground  that  the  plaintiff  traa  subjected,  by 
the  order  of  the  foreman  to  go  on  with  the 
work,  to  unnecessary  and  unusual  danger, 
not  manifest  to  him.  This  position  Is  wholly 
untenable.  The  notice  to  the  foreman  was 
that  the  plates  could  not  be  sheared  properly; 
that  good  work  could  not  be  done  on  them, 
because  they  chipped  and  broke.  The  danger 
of  the  work  was  not  mentioned  and  apparent- 
ly not  contemplated  by  any  one.  If  there 
was  unusual  danger,  it  was  manifest  to  the 
plaintiff— more  manifest  to  him  than  to  any 
other  person— and  he  had  full  knowledge  that 
the  last  plate  was  unusually  hard,  and  must 
be  held  to  knowledge  of  the  danger  in  at- 
tempting to  shear  It. 

The  Judgment  is  reyersed,  and  Judgment  la 
now  entered  for  the  defendant 


liAWSON  T.  AMERICAN  STEEL  &  WIRE 
CO. 

(Bapreme  Court  of  Pennsylvania.     Jan.  5, 
1908.) 

INJX7RT  TO  BMFLOTA-NBOUOBNOB  Or  FORB- 
HAN. 

1.  In  an  action  by  the  engineer  of  a  stationary 
engine  for  personal  Injuries  it  appeared  that  on 
the  day  of  the  accident  it  began  to  pound, 
showing  that  something  was  out  of  order,  and 
the  master  mechanic  and  plaintiff,  a  practical 
machinist,  familiar  with  the  engine,  were  in- 
Testigating  it,  when  it  exploded.  The  only  neg- 
ligence charged  was  that  the  master  mechanic, 
thinking  he  had  discovered  the  source  of  the 
trouble,  told  plaintiff  to  start  the  engine.  Both 
were  standing  close  to  the  engrine  when  the  ac- 
cident occurred.  Held  insufficient  to  show  any 
negligence  on  the  part  of  the  master  mechanic. 

Appeal  from  Court  of  OommoD  Pleaa,  Al- 
legheny County. 

Action  by  Walter  B.  Lawaon  against  the 
American  Steel  &  Wire  Company.  From  a 
Judgment  of  nonsuit,  plalntlfl  appeals.  Af- 
firmed. 

At  the  trial  plaintiff  testified  that  he  was 
a  practical  macbtnist  and  engineer,  and  had 
been  in  charge  of  the  engine  in  question  for 
about  a  year.  His  testimony  disclosed  the 
fact  that  up  until  within  a  few  minutes  be- 
fore the  accident  occurred  there  had  been  no 
trouble  whatsoever  with  the  engine,  and  in 
f&ct  only  five  or  ten  minutes  before  the 
trouble  with  the  engine  commenced  the  mas- 
ter mechanic  employed  by  the  defendant 
company  remarked  to  the  plaintiff  on  the  sat- 
isfactory manner  In  which  the  engine  was 
acting.  Then,  without  apparent  cause,  the 
engine  commenced  to  pound,  and  plaintiff  stop- 
ped it,  and  signaled  for  the  master  mechan- 
ic. Instead  came  the  superintendent,  to 
whom  the  plaintiff  said  that  there  was 
"something  serious  the  matter."  The  master 
mechanic  came  later,  and  he  and  the  plain- 
tiff examined  the  engine  carefully,  and  found 
nothing  wrong  of  any  consequence.  After 
this  eznmlnatloD  plaintiff  was  ordered  to 
start  tbe  engine,  but  insisted  tbere  was  some- 
thing seriously  wrong,  without  In  any  wise 


designating  what  it  was.  He  started  it 
slowly,  but  says  he  tried  to  stand  clear  of  any 
danger  of  injury,  .although  the  master  me- 
chanic was  down  with  his  ear  to  the  cross- 
head,  listening  to  the  working  of  that  part 
of  the  machine,  and  the  superintendent  was 
also  close  to  tbe  engine.  Then,  on  a  further 
order,  he  ran  the  engine  at  the  customary 
qpeed  necessary  to  operate  tbe  mill,  and  al- 
most Immediately  th«  wrist  pin  broke,  and 
plaintiff  suffered  injury.  The  court  entered 
a  compulsory  nonsuit,  which  it  subsequently 
refused  to  take  off. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MESTBBZAT,  and  POTTER.  JJ. 

W.  O.  Crawford,  for  appellant  Oeorge  E. 
Shaw,  J.  H.  Reed,  Edwin  B.  Smith,  and  J. 
H.  Beal,  for  appellee. 

MITCHELL,  J.  We  foil  to  discover  any 
evidence  of  negligence  on  tbe  part  of  the  de- 
fendant. The  engine  had  been  working  sat- 
isfactorily under  the  cnarge  of  the  plaintiff 
himself  for  about  a  year.  On  the  day  of  the 
accident  it  began  to  "pound"  in  a  way  hadi- 
catlng  that  something  was  out  of  order,  and 
uie  master  mechanic  and  plaintiff  himself,  a 
practical  machinist,  familiar  with  this  engine, 
were  engaged  in  making  an  investigation  to 
find  out  what  was  the  matter,  when  the  explo- 
sion took  place.  The  only  negligence  char- 
ged is  that  the  masier  mechanic,  apparently 
thinking  he  .had  discovered  the  source  of  the 
trouble,  and  that  it  was  not  serious,  told 
plaintiff  to  start  the  engine,  while  plaintiff 
thought  there  should  be  a  further  examina- 
tion. Both  were  close  to  the  engine,  looking 
and  listening  to  discover  the  cause  of  tbe 
knocking,  when  the  accident  occurred.  The 
superintendent  of  tbe  mill  was  also  present, 
aiding  in  the  examination,  but  it  does  not 
appear  that  he  gave  any  orders.  Even  if  tbe 
master  mechanic  was  anything  more  than  a 
fellow  workman— which  was  not  shown — the 
happening  of  the  accident  was  not  evidence 
of  negligence  on  his  part^  and  tbere  was  no 
other. 

judgment  afiirmed. 


SHOTJP  V,  SHOTJP. 

(Supreme  Court  of  Penusylvania.     Jan.  S, 
1903.) 

JUDGMENT-STRIKINO  OFF  SATISFACTION— 
APFKAIi. 

1.  An  appeal  from  an  order  striking  off  the 
satisfaction  of  a  judgment  ia  in  legal  effect 
nothing  more  than  a  common-law  writ  of  cer- 
tiorari. 

2.  A  motion  to  strike  off  an  entry  of  satisfac- 
tion of  a  judgment  is  addressed  to  the  discre- 
tion of  the  lower  court,  and  will  not  be  re- 
viewed. 

Appeal  from  (3ourt  of  CSommon  Fleas,  Alle- 
gheny County. 

Action  by  Mrs.  L.  E.  Shoup  against  L.  JEB. 
Shoup.    Judgment  for  plaintiff.    From  an  or- 
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der  BtrlUng  off  satisfaction  of  Jtidginent,  de- 
fendant appeals.    Affirmed. 

Argned  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

J.  8.  Ferguson  and  J.  D.  Hern,  for  appel- 
lant Morton  Hunter,  W.  A  Hudson,  and  Jo- 
seph Howley,  for  appellee. 

POTTER,  J.  The  appeal  In  this  case  la 
fh>m  an  order  of  court  striking  off  the  satis- 
faction of  a  judgment  In  l^^l  effect,  there- 
fore. It  amounts  to  nothing  more  than  a  com- 
mon-law wilt  of  certiorari.  Rand  y.  King, 
1S4  Pa.  641,  19  AtL  806.  It  Is  therefore  to  be 
disposed  of  as  snch. 

The  record  shows  the  entry  of  a  Jndgment 
d.  a.  b.  for  $18,000,  upon  a  shigle  bill  filed, 
dated  November  18,  1880,  payable  one  year 
after  date.  Upon  February  11,  1901,  the 
Judgment  was  marked  satisfied  In  foil  1^  the 
plaintiff.  Upon  July  19,  1802,  the  conrt 
granted  a  rule  to  show  cause  why  the  entry 
of  satisfaction  of  the  judgment  should  not  be 
stricken  off,  and  the  lien  of  the  judgment  be 
restored.  Upon  September  2,  1802,  after  ar- 
gument, this  role  was  made  absolute.  The 
Judgment  therefore  stands  now  just  as  it  did 
before  the  entry  of  satisfaction  was  made. 
Both  plaintiff  and  defendant  are  In  precisely 
the  same  position  as  then.  If  the  judgment 
has  been  paid  In  whole  or  In  part  or  If  the 
defendant  has  any  other  good  defense,  either 
In  law  or  in  equity,  he  is  at  liberty  to  apply 
to  the  court  for  an  opportunity  to  present  it 
If  the  ^Intlff  was  Induced  to  enter  satisfac- 
tion of  the  judgment  upon  the  record  by 
frand  or  by  mistake,  the  court  undoubtedly 
had  thfr  right  upon  proof  of  the  facts,  on  no- 
tice to  the  parties,  to  strike  off  such  lmpro];>er 
entry. 

The  motion  to  strike  off  the  entry  of  satis- 
faction waa  addressed  to  the  discretion  of  the 
court  below,  and  the  ezerdse  of  that  discre- 
tion is  not  the  subject  of  review.  Murphy  t. 
Flood,  2  Grant  Cas.  411;  McKlnney  t.  Fritz, 
2  Wkly.  Notes  Cas.  173. 

As  the  facta  are  not  before  us,  and  the  rec- 
ord shows  no  apparent  error,  the  proceedings 
of  the  court  below  are  affirmed. 


KING  T.  NEW  YORK  &.  C.  GAS  COAL  CO. 

(Snprente  Conrt  of  PenMylTanla.     Jan.  S, 

1906.) 

DBBI>-PAROL    BVIDBNOa. 

1.  Wb«M  the  probate  court  ordered  a  private 
sale  "of  the  coal  and  privileges"  mentioned  in 
the  petition,  and  the  executors  made  a  deed  re- 
citing that  the  testator  died  seised  of  certain 
lauds  and  coal  thereunder  in  a  certain  town- 
ship, and  that  they  were  authorized  to  sell  the 
same,  and  conveyed  to  the  purchaser  "all  the 
following  described  coal"  within  the  bounda- 
ries given,  parol  evidence  to  show  that  the 
words  applied  only  to  a  particular  vein  of  coal, 
and  not  to  all  the  coal  underlying  the  preinlses 
within  the  designated  boandaries,  was  Inad- 
miaaible. 


Appeal  from  Conrt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Thomas  N.  King  and  others 
against  the  New  York  &  Cleveland  Gas  Coal 
Company.  Judgment  for  plaintiffs^  and  de- 
fendant appeals.    Reversed. 

At  the  trial,  when  Henry  M.  Johnson  was 
on  the  stand,  he  was  asked  this  question: 
"Q.  Mr.  Johnson,  did  you  at  that  time  know 
of  any  other  coal  underlying  that  land  except 
the  Pittsburg  vein?  (Objected  to  as  Irrele- 
vant and  Incompetent.  Objection  overruled, 
and  bill  sealed  for  defendant)  A.  I  did  not 
know  of  any  vein  under  that  at  that  tlma" 
J.  S.  King  was  asked  this  question:  "Q.  Did 
you  know  of  a  coal  vein  in  that  farm?  A. 
None  but  the  Pittsburg  vein,  or  what  we  call 
the  upper  vein—  (Objected  to.  Objection 
overruled,  and  bill  sealed  for  defendant.}"  W. 
D.  Alter  waa  asked  this  question:  "Mr.  Alter, 
this  affidavit  sets  forth  that  you  are  acquaint- 
ed with  the  value  of  property  in  the  vicinity 
of  the  property  described  In  the  within  peti- 
tion, and  that  you  believed  the  price  of  $76 
per  acre  for  coal  of  the  estate  of  Thomas 
Ellng,  deceased,  is  a  fair  price,  and  as  much 
as  any  coal  in  the  immediate  vicinity  is  sold 
for,  ana  Is  as  much  and  even  more  than 
could  be  obtained  for  the  same  at  public 
sale.  Now,  I  aak  you  what  coal  did  you 
refer  to  in  that  affidavit?  (Objected  to  be- 
cause the  coal  referred  to  in  that  affidavit 
is  described  in  the  petition  to  which  that 
affidavit  refers,  and  it  is  Immaterial  so  far  as 
we  are  concerned,  and  besides  the  witness 
is  asked  to  give  an  interpretation  to  his  affi- 
davit which  is  perfectiy  clear  of  Itself,  and 
which  may  tend  to  change  its  tenor.  Mr. 
Coleman  being  dead,  and  this  being  one  of 
the  parties  who  made  this  affidavit  it  is 
incompetent  to  make  any  explanation  of  his 
affidavit  or  to  testify  to  any  subject-matter 
of  that  transaction,  because  of  the  death  of 
Mr.  Coleman.  Objection  overruled.  Excep- 
tion and  bill  sealed  for  defendant)  A  We 
referred  to  the  merchantable  coal  on  the  Briar 
farm  at  that  time— the  Pittsburg  vein  only." 
Defendant  presented  this  point:  "(16)  That 
under  all  the  evidence  in  this  case  the  ver- 
dict of  the  jury  should  be  for  the  defendant 
Answer.  Refused."  Verdict  and  judgment 
for  plaintiffs. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

S.  Schoyer,  Jr.,  H.  K.  dlebeneck,  and  John 
P.  Hunter,  for  appellant  B.  B.  Petty  and 
John  M.  Petty,  for  appellees. 

MESTREZAT,  J.  The  learned  trial  judge 
should  have  withdrawn  this  case  from  the 
jury,  and  directed  a  verdict  for  the  defend- 
ant. 

Thomas  King  died  In  1866,  testate,  seised 
of  two  tracts  of  land,  not  contiguous,  situate 
in  Plum  township,  Allegheny  county,  the 
larger  of  which  contained  153  acres  and  was 
known  aa  the  "King  Farm,"  and  the  smaller 
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contained  98  acres  and  was  known  as  the 
"Briar  Farm."  The  personal  estate  of  the 
decedent  being  Insufficient  for  the  payment 
of  his  debts,  hla  suirlving  executors,  In  1871, 
obtained  an  order  from  the  orphans'  court  of 
Allegheny  county  to  sell  certain  coal  under 
said  land  of  the  testator  at  private  sale  for 
the  payment  of  debts.  The  property  was 
sold  to  William  Coleman,  the  sale  was  con- 
firmed by  the  court,  and  the  executors  exe- 
cuted and  delivered  a  deed  conveying  it  to 
the  purchaser.  In  1872  Coleman  conveyed 
the  coal  to  the  New  Tork  &  Cleveland  Gas 
Coal  Company,  the  defendant  In  this  action. 

This  ejectment  was  brought  in  1899  by  the 
devisees  under  the  will  of  Thomas  King  to 
recover  a  tract  of  land  In  Plum  township, 
containing  64  acres  and  65  perches,  and  "all 
coal  and  coal  rights  therein  and  thereunder." 
The  plaintiffs  claim  title  under  the  will  of 
Thomas  King.  The  defendant  disclaims  title 
to  the  real  estate  described  In  the  prsecipe, 
except  "all  the  coal  in  and  underlying  the 
land  described  in  the  writ,"  with  certain 
mining  rights  and  privileges,  the  title  to 
which  coal  and  mining  rights  is  claimed  by 
the  defendant  by  virtue  of  the  sale  for  the 
payment  of  debts  in  pursuance  of  the  order 
of  the  orphans'  court,  and  the  subsequent 
vesting  of  the  title  in  the  defendant  by  the 
deed  of  William  Coleman.  The  plaintiffs  deny 
that  the  proceedings  in  the  orphans'  court 
vested  the  title  to  any  part  of  the  real  estate 
in  Coleman,  for  the  reason,  as  claimed  by 
them,  that  the  court  had  no  authority  to  or- 
der a  private  sale  for  the  payment  of  debts, 
and  they  also  deny  that,  if  the  court  had  au- 
thority to  make  the  decree,  it  authorized  the 
sale  of  any  coal  except  the  "upper  or  Pitts- 
burg vein"  of  coal  under  the  land  described 
in  the  prsedpe  and  writ  in  this  case.  The 
learned  trial  Judge  held  that  the  orphans' 
court  sale  devested  the  title  to  the  property 
sold,  but,  against  the  objection  of  the  de- 
fendant, submitted  to  the  jury  to  determine 
"whether  the  Pittsburg  vein  alone  answers 
the  description  of  the  'body  of  coal'  referred 
to  In  the  executor's  petition,"  on  which  the 
order  of  sale  was  made.  On  this  Issue  the 
jury  found  a  verdict  in  favor  of  the  plain- 
tiffs, and  from  the  judgment  thereon  the  de- 
fendant company  has  appealed. 

The  petition  presented  by  the  executors  to 
the  orphans'  court  averred,  inter  alia,  that 
the  testator  died  seised  of  certain  real  es- 
tate in  Plum  township,  "under  a  portion 
of  which  lies  a  body  of  coal";  that  it  would 
be  to  tlie  interest  of  all  parties  that  "the 
coal  underlying  the  said  real  estate"  should 
be  sold;  that  the  deferred  payments  should 
be  secured  by  a  mortgage  on  the  premises 
for  "the  whole  of  said  coal  underlying  the 
surface  of  said  testator's  land,  with  all  min- 
ing privileges,"  etc.;  that  "the  coal  has 
been  surveyed,  and  is  bounded  and  describ- 
ed as  follows."  A  description  is  then  given 
In  the  petition  by  courses  and  distances,  and 
the  acreage  is  stated  to  be  64  acres  and  55 


perches.  The  pray«  is  for  the  approval  and 
decree  of  a  private  sale  of  "the  coal  above 
described  with  the  privileges  aforesaid." 
The  court  decreed  a  private  sale  of  "the 
coal  and  privileges"  mentioned  in  the  peti- 
tion. The  executors  made  a  deed  to  the 
purchaser,  reciting  that  the  testator  died  seis- 
ed of  "certain  lands  and  coal  thereunder"  in 
Plum  township;  that  they  were  authorized 
to  sell  "the  coal  underlying  the  testator's 
land  hereinafter  described";  and  conveyed 
to  the  purchaser  "all  the  following  described 
coal"  within  the  boundaries  there  given. 
After  the  delivery  of  the  deed,  the  ezecntors 
made  a  report  to  the  court  that  in  accord- 
'ance  with  the  decree  of  sale  they  had  "ex- 
ecuted and  delivered  to  William  Coleman  a 
deed  in  fee  simple  for  the  coal  described 
In  the  petition  aforesaid,  with  the  privileges, 
etc.,  therein  enumerated." 

It  is  contended  by  the  plaintiffs,  and  It 
was  held  by  the  court  below,  that  they  had 
the  right  to  Introduce  parol  testimony  to 
show  that  the  words  used  in  the  orphans' 
couri:  proceedings,  descriptive  of  the  subject- 
matter  of  these  proceedings,  applied  to  the 
Pittsburg  vein  of  coal,  and  not  to  all  the 
coal  underlying  the  premises  within  the  des- 
ignated boundaries.  The  testimony  was  of- 
fered and  admitted  under  the  well-settled 
rule  that  extrinsic  evidence  is  admissible  to 
Identify  the  subject-matter  of  a  written  In- 
strument where  the  description  is  applicable 
to  more  than  one  thing  or  object.  In  snch 
cases  the  purpose  Is  to  discover  the  inten- 
tion of  the  party  as  shown  by  the  words  lie 
has  used,  and  for  that  purpose  parol  testi- 
mony is  necessarily  received.  But  it  Is 
equally  clear  under  all  the  authorities  that 
extrinsic  evidence  is  not  admissible  where 
there  is  a  snbject-matter  that  satisfies  the 
terms  of  the  written  instrument.  Starkie  on 
Evidence,  *fl93;  Saunderson  v.  Piper,  5  Bing. 
X.  C.  425,  per  Tindal,  C.  J.;  Cook  v.  Babcocli, 
61  Mass.  526;  Harvey  v.  Vandegrift  89  Pa. 
846.  Mr.  Starkie  says:  "When  a  subject- 
matter  exists  which  satisfies  the  terms  of  the 
conveyance,  there  is  no  latent  ambiguity, 
and  no  evidence  can  be  admitted  for  the 
purpose  of  explaining  the  terms  of  the  deed 
of  conveyance."  And  in  Cook  v.  BabcoCk  it 
is  said  by  Shaw,  C.  X,  speaking  for  the  court, 
that  when  the  description  in  a  deed  or  devise 
is  clear  and  explicit,  and  without  ambiguity, 
there  is  no  room  for  construction,  or  for  the 
admission  of  parol  evidence,  to  prove  that 
the  parties  intended  something  different 

Applying  these  principles  to  the  case  in 
liand,  we  think  that  extrinsic  evidence  was 
not  necessary,  and  hence  not  admissible,  to 
discover  or  ascertain  the  subject-matter  to 
which  the  language  used  in  the  orphans* 
court  proceedings,  descriptive  of  the  prop- 
erty to  be  sold,  applied.  We  have  recited 
above  the  terms  used  throughout  the  pro- 
ceedings. The  "body  of  coal"  referred  to  in 
the  first  part  of  the  petition  is  clearly  de- 
fined and  explained  in  the  subsequent  parts 
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of  the  petition  to  be  "the  coal  underlying  the 
said  real  estate,"  and  "the  whole  of  said 
coal  underlying  the  surface."  It  was  to  the 
interest  of  the  parties  concerned,  as  averred 
In  the  petition,  not  that  the  "body  of  coal," 
but  that  "the  coal  underlying  the  said  real 
estate  of  said  testator,"  should  be  sold. 
This  Is  a  distinct  averment  of  the  petition, 
and  clearly  referable  thereto  In  the  subse- 
quent parts  of  the  petition  are  the  expres- 
sions "the  whole  of  said  coal  underlying  the 
surface  of  said  testator's  land,"  which  was 
to  be  mortgaged,  and  "said  coal"  which  was 
surveyed  and  described  in  the  petition.  It 
was  tills  coal  designated  as  "the  coal  above 
described"  which  the  executors,  in.  the  peti- 
tion, asked  for  an  order  to  sell.  There  la 
therefore  no-  uncertainty  or  ambiguity  in  the 
terms  employed  in  the  petition  or  the  de- 
cree of  the  court  to  designate  the  property 
to.  be  sold.  It  was  the  coal,  and  not  a  part 
of  the  coal,  underlying  the  surface  particu- 
larly described  in  the  petition. 

While  the  deed  conveys  only  what  the  ex- 
ecutors were  authorized  by  the  court  to  sell, 
yet  they  will  not  be  presumed  to  have  ex- 
ceeded their  authority,  and  to  have  granted 
to  a  purchaser  property  they  could  not  con- 
vey. The  deed  of  the  executors  to  C!oleman 
recites  that  King  became  in  his  lifetime  seis- 
ed "as  of  fee  of  certain  lands  and  coal  there- 
under" in  Plum  township,  and  conveys  "all 
the  following  described  coal,"  giving  a  de- 
scription of  the  land  by  courses  and  dis- 
tances as  set  forth  In  the  petition  presented 
to  the  orphans'  court.  This  deed,  the  act  of 
the  parties  who  represented  the  estate  of 
decedent,  confirms  the  interpretation  we  have 
put  on  the  language  used  in  the  petition. 
The  property  thus  conveyed  was  reported 
to  the  court  by  the  executors  as  "the  coal 
described  In  the  petition,"  and  the  sale  there- 
of was  confirmed  in  accordance  with  the 
prayer  of  the  executors.  The  action  of  the 
court  and  of  the  executors  throughout  leaves 
no  doubt  and  creates  no  ambiguity  as  to  the 
quantum  of  coal  sold  and  conveyed. 

Had  the  word  "seam,"  "vein,"  or  "strata" 
been  used,  the  position  of  the  plaintiffs 
would  have  had  sqme  ground  to  support  it 
Had  the  application  been  for  an  order  to  sell 
the  seam,  vein,  or  strata  of  coal  underlying 
the  surface,  extrinsic  evidence  would  have 
been  necessary  to  determine  which  of  the 
■everal  seams  or  strata  beneath  the  sur- 
face was  embraced  In  the  petition  and  de- 
cree of  the  court  Neither  of  these  words, 
however,  was  used,  but.  Instead,  lalguage 
was  employed  which  clearly  designates  the 
subject-matter  of  the  proceeding  in  the  or- 
phans' court,  and  leaves  no  doubt  as  to 
what  property  was  ^Id  and  conveyed  by  Its 
authority. 

We  are  all  of  opinion  that  under  the  evi- 
dence presented  to  the  court  below  the  plain- 
tUfs  were  not  entitled  to  recover,  and  that 
a  verdict  should  have  been  directed  for  the 
defendant  company. 


The  fifteenth  assignment  of  error  Is  ras- 
talned,  the  Judgment  Is  reversed,  and  Judg- 
ment Is  now  directed  to  be  entered  for  the 
defendant  company  for  the  coal  underlying 
the  surface  described  In  the  deed  of  Thomas 
King's  executors  to  William  Coleman,  dated 
April  29,  1871,  and  recorded  in  the  recorder's 
office  of  Allegheny  county  In  Deed  Book,  vol. 
274,  p.  10& 


HcOINNlS  et  ox.  t.  KERH. 

(Supreme  Court  of  Penusylvania.     Jan.  6, 

1903.) 

INJURIES  TO  BHPLOTA-EYIDENCB. 
1.  Plaintiff's  son  was  an  employe  of  defend- 
ants, who  were  contractors  for  the  remodel- 
ing of  a  building,  in  which  there  was  an  ele- 
vator, used  by  the  various  workmen  in  the  build- 
ing. Defendants  did  not  own  the  building,  nor 
did  they  have  anything  to  do  with  the  elevator. 
Three  men  working  in  the  building,  but  not  em- 
ployes of  defmdanta,  found  that  the  elevator 
stopped  when  they  started  it.  and,  looking  up  the 
shaft,  saw  deceased  pinned  under  the  balance 
weight  Held,  that  such  evidence  alone  was  in- 
sufficient to  sustain  the  action. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;    Evans,  Judge. 

Action  by  J.  M.  McGinnis  and  Sarah  L.  Mc- 
Olnuis  against  William  Kerr.  From  a  Judg- 
ment of  nonsuit,  plaintifTs  appeal.    Affirmed. 

The  court  below  stated  the  facts  as  fol- 
lows: The  plaintiffs  were  father  and  mother 
of  Alfred  McGinnis,  a  young  man  22  years 
of  age  and  unmarried,  who  was  killed  in  the 
Verner  building  on  Penn  avenue,  city  of 
Pittsburg,  on  October  8,  1900,  and,  as  the 
plaintiffs  claim,  through  the  negligence  of  the 
defendants.  The  defendants  are  contractors, 
and  at  the  time  of  the  accident  had  a  contract 
for  doing  the  carpenter  work  in  remodeling 
the  Interior  of  the  Yemer  building.  Alfred 
McGinnis  was  In  tbeb:  en^loy.  They  had 
been  working  in  the  building  but  a  short 
time— about  ten  days  or  two  weeks.  On  the 
day  of  the  accident,  at  12  o'clock  noon,  three 
employes  of  another  contractor  in  the  same 
building  went  to  a  freight  elevator  in  the 
building  for  the  purpose  of  riding  from  the 
fifth  to  the  eighth  fioor,  which  was  the  top 
floor  of  the  building.  This  elevator  was  In- 
closed at  the  rear  by  the  wall  of  the  build- 
ing. In  front  was  a  wire  gate  about  four 
feet  and  a  half  high,  which  was  raised  and 
lowa:ed.  The  sides  of  the  elevator  were 
open,  except  that  across  each  side  were  either 
two  or  three  iron  bars  (the  witnesses  differ 
as  to  the  number),  the  top  one  abojut  four 
feet  from  the  floor.  The  elevator  was  oper- 
ated by  the  person  using  it,  by  means  of  a 
rope  which  was  located  about  eighteen  Inches 
back  from  the  side  of  the  elevator  to  the  left 
of  the  person  facing  it  On  the  same  side  of 
the  elevator  as  the  rope,  and  about  two 
inches  from  it,  the  balance  weight  of  the  ele- 
vator passed  up  and  down  between  two  up- 
right posts  about  eighteen  inches  apart  The 
weight  was  supported  by  a  rope  which  hung 
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about  midway  between  tbe  two  uprights,  so 
when  nothing  was  seen  between  the  two  up- 
right posts  the  weight  was  above,  and  when 
tbe  roiie  was  there  the  weight  was  below. 
One  of  three  men  aboTe  mentioned,  when  be 
went  to  the  elevator,  raised  the  gate  in 
front,  and  looked  down  to  see  where  tbe  ele- 
vator was,  and  If  any  person  was  using  it 
Tbe  elevator  was  at  the  bottom,  and  he  told 
one  of  his  companions  to  start  the  elevator 
up,  which  was  done.  It  went  about  one 
floor,  when  It  stopped  suddenly,  and,  looking 
up,  tbe  men  operating  it  saw  the  head  of  a 
man  on  the  seventh  floor  pinned  down  by 
the  balance  weight  across  bis  neck.  He  re- 
versed the  elevator,  and,  when  released,  the 
man  above  pitched  forward  into  the  shaft 
and  was  killed.  The  person  killed  was  Al- 
fred McGlnnis.  That  is  all  there  is  known 
of  the  accident  How  McGlnnis  came  to 
have  his  head  between  the  guides  of  tbe  bal- 
ance weight  is  not  known,  and  can  only  be 
inferred  from  the  surrounding  circumstances. 
The  defendants  had  nothing  to  do  with  the 
construction,  maintenance,  or  operation  of 
the  elevator.  The  elevator  was  in  the  build- 
ing when  defendants  commenced  work,  and 
in  the  same  condition  as  when  the  accident 
occurred.  There  was  a  stairway  near  tbe 
elevator,  leading  from  the  first  floor  to  tbe 
top.  Tbe  plaintiff  offered  evidence  that  tbe 
workmen  in  the  building,  among  them  the 
employes  of  the  defendants,  used  tbe  eleva- 
tor for  tbe  purpose  of  going  from  one  floor  to 
another,  and  that  usually  the  elevator  was 
operated  from  the  side.  There  was  evidence 
offered  that  the  elevator,  as  constructed,  was 
dangerous,  in  that  tbe  weight  was  too  near 
tbe  operating  rope,  and  was  liable  to  injure 
the  hand  or  the  arm  of  the  person  operating 
the  elevator;  but  that  was  not  the  nat\u:e  of 
the  accident  which  injured  this  man,  for 
tbere  was  no  evidence  to  show  that  the  oper- 
ator needed  to  put  his  hand  between  the 
posts  inclosing  the  weights  in  order  to  oper- 
ate the  elevator.  Error  assigned  was  refus- 
al to  take  off  nonsuit. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

James  S.  Campbell,  3.  W.  Lee,  and  Eugene 
Mackey,  for  appellants.  William  M.  Hall, 
Jr.,  and  W.  B.  Adair,  for  appellee. 

MITCHELL,  J.  Tbere  was  no  evidence  of 
negligence  on  the  part  of  the  defendants. 
They  were  not  the  owners  of  tbe  building  or 
tbe  elevator,  nor  was  the  latter  one  of  the 
tools  for  defendants'  employes  to  use,  or  a 
place  for  them  to  work  In.  The  latter  used 
tbe  stairs  or  tbe  elevator  in  going  from  floor 
to  floor  at  their  own  volition,  apparently  as 
defendants  themselves  and  everybody  else 
about  the  building  did.  If  th«re  was  danger 
in  the  use  of  the  elevator,  it  was  as  open  to 
the  notice  of  tbe  deceased  as  to  defendants, 
and  be,  being  of  full  age,  and  a  mechanic  in 
a  trade  requiring  intelligence,  was  in  no 
need  of  instruction  as  to  obvious  risks. 


But  beyond  this  tbere  was  no  evidence  to 
show  how  or  why  the  deceased  got  into  tbe 
position  of  danger.  Three  men  working  on 
the  building,  but  not  en^Ioyfie  of  defendants, 
after  starting  tbe  elevator  found  that  it  stop- 
ped, and,  looking  up  the  shaft,  saw  deceased's 
bead  pinned  xmAee  the  balance  weight  on  an 
upper  floor.  That  is  all  that  is  known  of 
the  accident.  Why  tbe  deceased  put  his 
head  in  the  place  of  danger  can  only  be  con- 
jectured, and,  so  far  as  tbe  accident  Itself 
speaks,  It  points  to  deceased's  own  negli- 
gence. 

Judgment  affirmed. 


BRTAN  V.  FIRST  NAT.  BANE  OF  McKBES 
ROCKS. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 

BANKS  —  CRBDITINa    DEPOSITOR  —  CHECK    OF 
ANOTHER  DEPOSITOR  —  EVIDENCE  —  UK- 
STAMPED  CHECK— OAMBUNO  DEBT. 

1.  Where  a  bank  accepts  a  check  of  a  de- 
positor, and  puts  it  to  the  credit  ot  another  de- 
positor, it  is  equivalent  to  a  payment  to  such 
second  depositor  of  the  amonnt  of  the  dieck. 

2.  Where  a  bank  accepts  unstamped  checks 
from  a  depositor  and  places  them  to  the  credit 
of  the  accoimt  of  another  depositor,  but  subse- 
quently charges  off  the  credit,  it  cannot,  when 
sued,  object  to  an  offer  of  the  checks  in  evi- 
dence because  they  were  unstamped. 

S.  Where  a.  l>ank  receives  from  a  depositor 
checks  of  another  depositor,  and  gives  credit 
for  the  same,  it  cannot,  on  failnre  of  the  draw- 
er of  the  check  to  pay  the  same,  charge  off  the 
credit,  and  on  suit  th^efor  allege  as  a  defense 
that  the  checks  had  been  given  in  a  gambling 
transaction. 

Appeal  from  Ciourt  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Miles  Bryan  against  the  First 
National  Bank  of  McKees  Rocks.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Assumpsit  against  a  bank  for  wrongfully 
charging  off  on  its  books  a  credit  given  to  a 
depositor.  At  the  trial  tbe  court  refused  de- 
fendant's offer  to  prove  that  tbe  cbecks -de- 
posited by  tbe  plaintiff  represented  a  gam- 
bling transaction.  Tbe  court  admitted  in  evi- 
dence the  two  checks,  although  it  appeared 
that  they  were  not  stamped.  The  ooort  cbar- 
ged  in  part  as  follows: 

"In  this  case,  as  we  miderstand  the  law, 
tbe  plaintiff  is  entitled  to  tbe  amount  be 
claims,  unless  the  defendant  satisfies  you 
that  tbe  plaintiff  acquiesced  in  charging  back 
this  ^oney  represented  by  these  checks. 
Now,  that  is  the  only  question  in  the  case. 
The  bank,  as  between  its  depositors,  in  ac- 
cepting a  check  and  putting  it  to  another 
depositor's  account,  ap  between  depositors 
of  the  same  bank,  it  Is  Just  precisely  aa  If 
the  money  was  paid  to  tbe  party  himself, 
and  placed  to  bis  credit.  That  being  tbe 
case,  thv'  plaintiff  would  be  entitled  to  re- 


1[  1.  See  Banki  and  Banking,  voL  t.  Cent.  Dlx.  H 
30«.   3ff7.  ••  ••    M 
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coyer  in  tbls  case,  nnless  the  defendant  has 
satisfled  you  that  the  plaintiff  acquiesced  In 
charging  It  back.  Upon  that  there  is  a  great 
deal  of  disputed  testimony.  It  Is  not  all  on 
one  Bide  by  any  means.  The  defendant  call- 
ed a  number  of  witnesses  to  show  that,  aft- 
er the  bank  discovered  that  the  checks  of 
Meyers  &  Co.  did  not  go  through  the  clear- 
ing house,  and  were  not  good  for  anything, 
and  that  McCann's  account  would  not  be 
sufficient  to  pay  these  checks  deposited  by 
the  plalntlfl,  they  told  Mr.  Bryan  of  the  dif- 
ficulty—the  mistake  or  blunder,  if  you  choose 
to  call  it  that,  that  they  had  made— and 
that  they  proposed,  as  it  was  only  a  short 
time  afterwards  (on  Monday)  to  rectify  the 
mistake,  and  charge  it  back;  and  they  al- 
lege that  Mr.  Bryan  assented.  Now,  It  Is  not 
necessary  to  say  In  words,  'I  assent.'  Tou 
can  acquiesce  by  your  actions.  Some  of  the 
witnesses  say  that  he  said,  'All  right*  Oth- 
ers state  that  he  agreed  that  they  should 
balance  bis  book.  They  took  his  banklwok, 
and  balanced  It,  and  put  these  checks  on 
there  as  having  been  charged  to  him,  and 
they  allege  that  he  went  away  satisfied— 
made  no  objection  then.  That  Is  their  tes- 
timony. If  he  did  that,  he  could  not  re- 
cover, because  be  could  have  stood  upon  the 
mistake  of  the  bank.  A  bank  Is  bound  to 
know  that  a  check  Is  good  when  they  tell 
you  a  check  of  one  of  their  own  depositors  is 
good;  but,  if  they  make  a  blunder,  the  de- 
positor may  agree  that  they  may  rectify  that 
blunder,  and,  if  they  balanced  the  book,  and 
gave  it  to  him,  and  told  him  that  they  char- 
ged back  the  checks,  and  be  took  his  book, 
and  made  no  objection,  that  estops  him  from 
recovering  against  the  bank  under  the  cir- 
cumstances. That  is  the  theory  of  the  de- 
fendant, and  they  Iiave  testimony  that  tends 
to  show  that 

"On  the  other  side,  the  plaintiff  denies  that 
entirely.  He  says  he  presented  these  checks 
as  money;  that  they  put  them  to  his  ac- 
count as  money,  and  he  went  away  satis- 
fled.  He  says  that  it  was  an  ordinary  and 
usual  transaction  with  the  bank,  and  that 
wben  he  was  told  of  the  mistake  he  consid- 
ered it  their  mistake.  He  had  taken  the 
checks,  probably,  for  a  valuable  considera- 
tion. We  do  not  know  what  for.  It  might 
have  been  for  a  debt  He  says  he  only 
wanted  to  get  the  checks  to  show  to  his  at- 
torney, and  that  they  balanced  his  book,  and 
that  he  never  saw  that  the  checks  were 
charged  against  him  until  he 'got  down  in 
town,  and  that  he  never  acquiesced  in  It  or 
agreed  to  it  at  any  time. 

"Now,  you  have  both  sides  of  the  case, 
and  it  is  not  for  the  court  to  descant  on  the 
evidence,  or  say  on  which  side  of  the  case 
the  weight  of  testimony  is.  That  Is  for  the 
Jury.  You  twelve  men  will  use  your  com- 
mon sense  In  passing  upon  the  testimony. 
Just  ask  yourselves,  when  you  get  to  your 
room,  the  question,  did  the  plaintiff  ac- 
quiesce, silently  or  otherwise?  It  Is  not  nec- 
54  A.— 31 


essary  to  say,  'I  wUl  agree  to  it'  If  be  ac- 
quiesced by  his  acts  in  having  them  rectify 
the  mistake  they  made  about  their  account 
with  McCann.  If  he  did  acquiesce,  and  jou 
are  satisfied  of  that  by  the  weight  of  the 
evidence,  you  will  find  for  the  defendant,  be- 
cause he  Is  estopped  in  justice  and  law  from 
trying  to  make  the  bank  pay  wben  they  made 
a  mistake  and  he  was  told  of  it  and  ac- 
quiesced In  it  But  if  that  is  not  made  out 
by  the  weight  of  the  evidence,  if  you  believe 
be  did  not  acquiesce,  and  did  not  agree  to  It, 
but  demanded  his  rights  all  the  way  through, 
you  should  find  for  the  plaintiff  for  the 
amount  claimed  as  presented  by  counsel. 
That  is  all  there  is  in  this  case,  and  all  there 
could  be  If  you  tried  It  a  month." 

Verdict  and  judgment  for  plaintiff  for 
¥2:301.01. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTREZAT,  JJ. 

Joseph  A.  Langfltt,  H.  W.  Mcintosh,  Wil- 
liam A.  Stone,  and  Stephen  Stone,  for  appel- 
lant W.  H.  S.  Thompson,  Frank  Thompson, 
and  H.  S.  Lydick,  for  appellee. 

BBOWN,  J.  On  November  9,  1900,  John 
J.  McCann  drew  to  the  order  of  Miles  Bry- 
an, and  delivered  to  him,  a  check  on  the 
First  National  Bank  of  McKees  Rocks,  Pa., 
for  ?956.  The  day  following  he  gave  Bryan 
anotner  check  on  the  same  bank  for  $1,1&1.75. 
On  that  day  Bryan,  who  was  also  a  depositor 
in  the  bank  on  which  the  checks  had  been 
drawn,  went  to  It,  and  made  a  deposit  of 
$2,357,  composed  of  these  two  checks  and 
other  small  checks  and  some  cash.  At  the 
time  he  made  this  deposit  the  books  of  the 
bank  showed  a  credit  in  favor  of  McCann 
of  $3,276.  The  two  checks  which  he  had 
given  to  Bryan,  amounting  to  $2,120.7S,  after 
having  been  passed  to  the  tetter's  credit  as 
part  of  his  deposit  of  $2,357,  were  stamped 
"Paid"  by  the  bank.  Part  of  the  amount 
standing  to  the  credit  of  McCann  on  the  books 
of  the  bank  was  made  up  by  his  deposit  of  two 
checks  drawn  to  his  order  by  E.  A.  Meyers 
&  Co.  The  first  dated  November  9, 1900,  for 
$1,527.35,  was  deposited  the  same  or  the  fol- 
lowing day;  and  the  second,  given  November 
10,  1800,  was  for  $861.70.  After  Bryan  had 
received  credit  for  the  two  checks  McCann 
liad  given  him,  and  which  had  been  stamped 
"Paid,"  the  bank  learned  that  the  checks  ol 
E.  A.  Meyers  &  Co.  to  McCann,  which  had 
been  deposited  to  his  credit,  were  not  paid  by 
.the  Freehold  Bank,  on  which  they  had  been 
drawn,  and  they  were  subsequently  return- 
ed, marked  "No  funds."  Bryan  made  his 
deposit  and  received  the  credit  in  his  pass- 
book on  Saturday,  and  on  the  following  Mon- 
day the  bank  charged  the  two  McCann 
checks  back  to  his  account,  returning  them 
to  him.  Subsequently  this  suit  was  brought 
to  recover  from  the  bank  the  amount  ao 
withdrawn  by  it  from  appellee's  account,  on 
the  ground  that,  having  given  him  credit  for 
the  two  checks  drawn  by  McCann  on  itself. 
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•with  ample  funds  In  its  hands  to  meet  tbem, 
according  to  its  own  books,  wben  they  were 
presented.  It  had  made  practically  a  cash 
payment  to  him,  which  It  conld  not  recall 
without  his  consent  The  trial  Judge  enter- 
tained this  ylew,  and  in  an  adequate  charge 
submitted  to  the  Jury,  as  the  only  question 
for  their  determination,  whether  the  plain- 
tiff had  agreed  that  the  money  represented 
by  the  McCann  checks  should  be  charged 
back  to  his  account  The  Jury  found  that  he 
had  not  so  agreed,  and  the  verdict  was  in  Ills 
favor  for  the  amount  claimed. 

When  the  bank  gave  to  Bryan,  one  of  Its 
depositors,  credit  on  his  passbook  for  the  two 
checks  drawn  on  it  by  another  of  its  depos- 
itors having  on  its  books  ample  funds  to  pay 
them,  such  credit  was  equivalent  to  a  pay- 
ment to  Bryan  In  cash  of  the  amount  of  the 
checks.  This  has  never  been  questioned  with 
us  from  the  time  it  was  first  decided  hi  Levy 
T.  Bank  of  the  United  States,  4  Dall.  234,  1 
L.  Bd.  814,  and  1  Bhi.  27,  and  It  cannot  be 
pretended  that,  if  an  actual  cash  payment 
had  been  made  to  Bryan  by  the  bank,  there 
conld  be  a  recovery  back  from  him.  If  un- 
willing to  pay  It. 

The  two  legal  positions  taken  by  the  de- 
fendant, which  the  court  lielow  refused  to 
sustain,  were:  First,  that  the  court  ought 
not  to  have  admitted  in  evidence  the  two 
checks  drawn  by  McCann  In  favor  of  Bryan, 
because  they  had  not  been  stamped  as  re- 
quired by  the  act  of  Congress;  and,  secondly, 
that  the  defendant  ought  to  have  been  al- 
lowed to  prove  that  these  checks  "were  given 
In  a  gambling  transaction,  commonly  known 
as  a  'bucket-shop'  business,  and  conducted  by 
E.  A.  Meyers  &  Co.,  with  John  J.  McCann 
as  an  Interested  party  therein,  with  full 
knowledge  of  the  plaintiff  in  this  case,  who 
dealt  with  McCann,  and  through  him  with 
Meyers  &  Co.,  in  carrying  on  that  bucket- 
shop  business  contrary  to  public  policy." 

As  to  the  first  position,  appellant  seems  to 
overlook  the  fact  that  this  suit  is  not  on  the 
checks.  The  plaintiff  could  not  sue  on  them. 
As  a  holder  of  checks  on  a  bank,  drawn  by 
one  having  funds  in  It  to  meet  them,  he  could 
not  sue  It  Saylor  v.  Bushong,  100  Pa.  23,  45 
Am.  Rep.  353;  First  Nationa)  Bank  of  North- 
umberland V.  McMlchael,  106  Pa.  460,  51 
Am.  Rep.  529;  First  National  Bank  v.  Shoe- 
maker, 117  Pa.  94,  11  Atl.  304,  2  Am.  St 
Rep.  649;  Maglnn  v.  Dollar  Savings  Bank, 
131  Pa.  362,  18  Atl.  901.  The  plaintiff  sues 
to  recover  money  which  the  bank  had  paid  . 
him  by  depositing  it  to  his  credit  and  then 
took  from  him  without  his  consent  This  is 
the  substance  of  his  averment  In  his  state- 
ment The  checks  were  not  offered  in  evi- 
dence as  the  basis  of  his  claim,  or  as  Instm- 
uents  upon  which  he  iiad  sued.  His  case 
was  complete  without  them,  for  his  passbook 
showed  the  credit  given  him  by  the  bank. 
ICnowlng  that  the  drawer  of  these  unstamped 
checKS  had,  according  to  its  own  books, 
money  in  its  hands  to  pay  them,  it  received 


them  as  money  from  Bryan,  and  gave  him 
credit  for  tbem.  Instead  of  complaining  of 
them  now  as  not  having  been  stamped,  it 
ought  to  have  refused  to  pay  them  when  pre- 
sented, for  that  was  Its  duty  under  a  penalty. 
But  it  paid  them.  The  act  of  Congress  was 
Intended  for  no  such  case.  It  did  not  pro- 
hibit the  offer  in  evidence  of  unstamped 
checks  as  such.  These  were  offered  not  to 
establish  and  sustain  the  plalnttfTs  claim, 
for,  as  stated,  it  had  been  established  by  the 
bank's  entry  in  his  passbook  of  so  much  cash 
deposited  by  him  and  withdrawn  by  the  bank 
without  his  consent  The  prohibition  of  the 
act  of  Congress  was  upon  the  offer  of  checks 
as  evidence  when  relied  upon  as  valid  instru- 
ments for  the  purpose  for  which  they  were 
drawn,  and  was  not  that  it  could  not  be 
shown  what  use  had  been  made  of  them  by 
parties  against  whom  they  could  not  be  en- 
forced by  the  holders.  If,  as  in  tills  case, 
the  bank  saw  fit  to  pay  unstamped  checks, 
the  act  of  Congress  never  intended  tliat  it 
could  say  the  checks  had  not  been  paid,  and 
that  the  money  represented  by  them  was  still 
in  its  hands  because  the  checks  had  not 
been  stamped.  In  Chartlers  &  Robinson 
Tin-nplke  Company  v.  McNamara,  72  Pa.  278, 
13  Am.  Rep.  673,  the  instrument  rejected  by 
the  court  because  it  bad  not  been  stamped  in 
accordance  with  the  act  of  Congress  was  one 
upon  which  the  defendant  relied  as  the  real 
contract  between  him  and  the  plaintiff;  in 
other  words,  it  was  the  Instrument  upon 
which  its  defense  depended.  Such  is  not  the 
case  here. 

The  checks  given  by  McCann  may  have 
been  drawn  In  settlement  of  marginal  deals, 
but  he  did  not  say  they  should  not  be  paid. 
He  gave  them  intending  that  they  should  be 
paid,  and  the  bank  upon  which  they  were 
drawn  would  now  become  the  qulckener  of 
his  unwilling  conscience  for  the  purpose  of 
saving  Itself  from  the  consequences  of  what 
may  have  been  its  own  mistake  in  giving  Iiim 
credit  for  the  checks  of  B.  A.  Meyers  &  Co. 
Even  the  ordinary  gambler  is  not  required 
to  get  the  permission  of  the  bank  with  which 
he  keeps  his  account  to  withdraw  his  money 
to  pay  his  gambling  debts,  regarded  by  him, 
as  a  rule,  as  obligations  of  honor.  This  is 
about  the  position  of  the  appellant  as  we  un- 
derstand It,  and  as  the  court  below  must  tiave 
understood  It. 

Judgment  affirmed. 


KBLLT  V.  PITTSBURG  ft  B.  TRACTION 
CO. 

(Supreme  Court  of  Penusylvania.     Jan.  5, 
1903.) 

APPBiAI/-RBVIHW— CONFLICTINQ  BV1DENC»- 

NKGLIGENCE— INFANT— QUESTION    FOR 

JTJRY— ACTION  BY  MOTHER. 

1.  A  verdict  on  conflicting  evidence  will  not 
be  get  aside  because  the  appellate  court  would, 
on  the  same  evidence,  have  reached  a  different 
conclusion. 
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X  n»  oBMtlon  whether  a  boy  o{  12  years  of 
afe  had  anffldetit  capacity  to  be  sensible  of 
danger  and  to  avoid  it  is  not  a  qnestion  of  law, 
bat  one  of  fact  for  the  jniy. 

S.Act  Jane  26,  1895  (P.  L.  316),  gtrlng  a 
wife,  under  certain  circumstances,  eqnal  au- 
thority with  the  father,  and  equal  right  to  the 
cnstody  and  services  of  a  minor  child,  gives  no 
riijht  of  action  for  an  injury  to  such  minor 
child  canaed  by  the  negligence  of  another,  and 
not  resulting  in  death. 

4.  Where  a  father  sues  in  his  own  right  for 
an  injnry  to  hla  minor  son,  and  as  next  friend, 
to  recover  for  injuries  not  resulting  in  death, 
and  pending  suit  the  father  dies,  and  the  mother 
is  substitnted,  a  judgment  for  her  in  her  own 
right  cannot  be  suBtalned. 

Appeal  from  Court  of  Common  Fleas,  Alle- 
gbeny  County. 

Action  by  Charles  H.  Kelly,  by  his  next 
friend,  Mary  Kelly,  against  the  Pittsburg  & 
Birmingham  Traction  Company.  Judgment 
for  Mary  Kelly  for  $2,000,  and  for  Charles 
H.  Kelly  for  $2,700,  and  defendant  appeals. 
AfBrmed  as  to  Charles  H.  Kelly,  and  reversed 
as  to  Mary  Kelly. 

Aigned  before  MITCHBLL,  DBAN,  VTSSUL, 
BROWN.  MESTREZAT,  and  POTTKR,  JJ. 

Clarence  Burleigh,  for  api)ellant  It,  & 
Cook,  for  appellee. 

BROWN,  J.  After  reviewing  the  testi- 
mony In  this  case,  we  are  not  surprised  that 
the  learned  judge  below,  in  his  opinion  re- 
fusing a  new  trial  said,  "The  conclusion  of 
the  Jury  was  not  that  which  the  court  would 
have  reached  on  the  same  evidence,"  add- 
ing at  the  same  time,  however,  that  it  was 
not  so  manifestly  against  the  weight  of  the 
evidence  as  to  require  him  to  set  the  verdict 
aside.  The  principal  reason  advanced  for 
the  new  trial  below,  and  the  one  most  urgent- 
ly pressed  upon  us  here  for  reversing  the 
judgments,  la  that  the  verdict  was  against 
the  weight  of  the  evidence.  The  testimony 
was  conflicting,  and  though  to  the  mind  of  the 
trial  Judge,  as  well  as  to  our  own,  it  ought 
fairly  to  have  led  the  Jury  to  a  different 
conclusion  on  the  questions  of  the  defendant's 
negligence  and  the  contributory  negligence 
of  the  boy,  these  were  questions  of  fact  for 
the  determination  of  the  triers  of  facts,  and 
not  for  the  court  For  this  reason  the  court 
below  properly  refused  to  Invade  the  prov- 
ince of  the  Jury,  and,  in  afllrming  the  judg- 
ment In  favor  of  Charles  H.  Kelly,  we  *dopt 
as  oar  own  the  following  language  from  the 
opinion  refusing  a  new  trial:  "The  plain- 
tiff's evidence  was  to  the  effect  that  the  car 
was  running  at  a  high  rate  of  speed,  with- 
out any  light,  at  a  time  of  night  when  a 
light  was  necessary.  We  think  this  is  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany which  must  go  to  the  jury.  The  only 
remaining  question  is  as  to  the  contributory 
negligence  of  the  plaintiff.  Being  under  the 
age  of  fourteen  years,  the  general  rule  is 
that  his  contributory  negligence  Is  a  matter 
to  be  passed  upon  by  the  Jury.    We  see  noth- 
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Ing  In  this  case  which  would  authorize  the 
court  to  take  from  the  Jnry  the  question  of 
the  complainant's  contributory  negligence." 
At  the  time  the  boy  was  hnrt,  Bfay  8,  1887, 
he  was  not  quite  12  years  old,  and  there  was 
nothing  developed  on  the  trial  that  took  the 
case  out  of  the  rule  as  laid  down  in  Straw- 
bridge  T.  Bradford,  128  Pa.  200,  18  Atl.  441, 
6  li.  R.  A.  616,  16  Am.  St.  Rep.  670,  where 
the  Injured  boy  was  IS  years  and  4  months 
old:  "It  Is  claimed,  however,  that  the  plain- 
tiff's own  negligence  contributed  to  his  In- 
jury, and  prevents  a  recovery,  and  that  the 
court  should  have  so  instructed  the  Jury. 
But  it  must  be  borne  In  mind  that  this  plain- 
tiff had  not  attained  the  age  when  sufficient 
capacity  to  be  sensible  of  danger  and  to 
avoid  It  is  presumed.  Nagle  v.  Railroad  Co., 
88  Fa.  35,  32  Am.  Rep.  413.  A  boy's  capacity 
is  the  measure  of  his  responsibility,  and,  if 
he  has  not  the  ability  to  foresee  and  avoid 
the  danger  to  which  he  may  be  exposed,  neg- 
ligence will  not  be  Imputed  to  him  If  he 
unwittingly  exposes  himself  to  it.  Phlla. 
Ry.  Co.  V.  Hassard,  76  Pa.  867;  Crissey  v. 
Railway  Co.,  75  Fa.  86.  When  an  infant 
who  has  not  reached  the  age  of  discretion  is 
charged  with  concurrent  negligence,  it  be- 
comes Important  to  inquire  if  he  had  suffi- 
cient understanding  to  comprehend  and  guard 
against  the  peril  be  was  in,  and  this  mat- 
ter Is  ordinarily  to  be  considered  by  the 
Jury,  in  connection  with  the  other  circum- 
stances of  the  case,  and  under  proper  instruc- 
tlons  from  the  court" 

TunUng  to  the  Judgment  In  favor  of  Mrs. 
Kelly,  the  mother,  we  are  at  a  loss  to  under- 
stand how  she  recovered,  for  she  never  had 
a  cause  of  action  against  the  defendant  and, 
even  if  she  had,  she  is  not  on  the  record  as 
suing  for  herself.  It  is  urged  that  these  ob- 
jections were  not  made  In  the  court  below, 
and  if  this  be  true,  as  we  assume  it  is,  it  was 
unfair  to  the  learned  trial  judge  not  to  have 
called  his  attention  to  what  would  have  led 
him  to  direct  a  verdict  against  the  mother. 
If  we  could  avoid  disturbing  this  judgment 
we  would  do  so,  for  the  reason  that  the 
objections  now  made  were  not  raised  below; 
but  we  must  consider  them  here  because 
one  of  them,  at  least,  Is  fundamental,  and 
was  always  in  the  way  of  the  mother's  right 
to  recover.  When  the  boy  was  hurt,  bis 
father,  Patrick  Kelly,  was  living.  The  suit 
was  originally  brought  by  the  father  in  his 
own  right  and  as  the  next  friend  of  his  son. 
The  cause  of  the  father's  action  was  the  al- 
leged negligence  of  the  traction  company,  re- 
sulting in  injuries  to  the  minor  son.  In  con- 
sequence of  which  his  services  would  be 
lost  to  the  father  during  bis  minority.  The 
cause  of  action  arose  May  6,  1887.  At  that 
time  there  was  nothing  for  which  the  mother 
could  have  sued,  and  the  appellant  was  guilty 
of  nothing  subsequently  which  gave  her  a 
cause  of  action  against  it  The  boy  was 
not  killed,  but  simply  injured;  and  in  such  a 
case  the  cause  of  action  Is  In  the  father 
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aloue,  as  we  have  held,  for  reasons  which 
Deed  Dot  be  repeated  here,  in  Falrmouut  & 
Arch  Street  Passeoger  Railway  Co.  v.  Stut- 
ter, 54  Pa.  375,  93  Am.  Dec.  714,  and  in  Penn- 
eylvanla  Railroad  Co.  v.  Bantom,  54  Pa.  495. 
This  cause  of  action  was  not  split  by  the 
death  of  the  father,  and  until  the  Legislature 
gives  the  mother  the  right  to  sue  in  a  case 
of  injury  to  a  minor  child,  caused  by  the 
negligence  of  another,  and  not  resulting  in 
death,  we  cannot  give  it  to  her.  The  act  of 
June  26,  ISliO  (P.  L.  31^,  gave  Mrs.  Kelly 
no  right  to  sue.  It  simply  gives  a  wife,  un- 
der certain  circumstances,  equal  power,  con- 
trol, and  authority  with  the  father  over  a 
minor  child,  and  an  equal  right  to  its  custody 
and  services.  It  does  not  appear  from  the 
testimony  that  the  family  circumstances 
were  such  at  the  time  of  the  Injury  as  gave 
Mrs.  Kelly,  under  the  act  of  1895,  this  equal 
right  with  her  husband  In  the  power,  control, 
and  authority  over  her  child,  and  to  his  cus- 
tody and  services.  Two  years  after  the  suit 
was  brought,  the  father  died,  and  about  six 
months  after  his  death  the  following  substi- 
tution was  made  on  the  record:  "And  now, 
June  7,  190O,  death  of  Patrick  Kelly  sug- 
gested, and,  on  motion  of  L.  B.  Cook,  Mary 
Kelly,  mother  of  Charles  Kelly,  Is  substi- 
tuted instead  Patrick  Kelly,  deceased,  as 
next  friend,"  etc.  The  substitution  was  only 
of  a  next  friend  for  the  minor  boy,  to  en- 
able him  to  prosecute  his  suit.  It  affected 
the  case  only  as  it  would  have  been  affected 
by  the  substitution  of  any  one  else  as  the 
next  friend  of  the  t>oy,  and  it  could  not  have 
been  for  any  other  purpose.  Mrs.  Kelly,  as 
the  widow  of  Patrick  Kelly,  and  In  her  In- 
dividual capacity,  could  not  have  been  sub- 
stituted as  the  personal  representative  of  the 
deceased,  who  had  sued  for  himself;  and,  as 
<tnted,  there  was  no  place  for  her  on  the  rec- 
ord to  sue  In  her  own  right,  because  she 
had  no  cause  of  action  against  the  appel- 
lant But  she  did  not  even  attempt  to  get 
on  the  record  as  the  plaintiff  In  her  own 
right,  and  yet  there  Is  a  Judgment  for  her  In 
such  right  It  must  be,  and  is  now,  re- 
versed. 

The  Judgment  for  the  son,  Charles  H.  Kel- 
ly, la  affirmed. 


In  re  AUBERSON'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jan.  6, 

1903.) 

WILL-HXBCUTION— BVIDENCB— BBNBPI- 
CIARIES— IDENTITY. 

1.  The  probate  of  a  will  is,  prima  facie,  suffi- 
cient evidence  of  its  due  execution. 

2.  On  distribution  of  an  estate  by  au  auditor, 
certain  of  the  heirs  objected  on  the  ground  that 
the  charitable  legatees  thereunder  had  not 
jbown  that  the  will  had  been  executed  as  pro- 
vided by  law.  The  record  of  probate  proceed- 
ings showed  the  death  of  the  testator  three 
years  after  the  malting  of  the  will,  its  execu- 
tion in  the  presence  of  two  witnesses,  and  that 
these  witnesses  si);ued  their  names  to  the  will 
as  such  at  his  request  Held,  that  the  objec- 
tion was  unfounded 


3.  Where  testator  gave  a  legacy  to  the  '♦Por- 
el^  Missionary  Society,"  parol  evidence  Is  ad- 
missible to  show  that  testator  had  contributed 
tp  the  support  of  the  foreign  missionary  work 
of  the  Methodist  Episcopal  (Church,  of  which 
he  was  a  member,  and  that  the  bequest  waa  in- 
tended for  the  missionary  society  of  such 
church. 

Appeal  from  Orphans'  Court  Butler  Coun- 
ty. 

In  the  matter  of  the  estate  of  John  Amber- 
son,  deceased.  Appeal  by  Martha  Amber- 
son  from  decree  dismissing  exceptions  to  tbe 
auditor's  report.    Affirmed. 

Argued  before  McCOLLUM,  C.  J.,  and 
MITCHELL,  DEAN,  PELL,  BROWN,  MES- 
TREZAT,  and  POTTER,  JJ. 

John  H.  Wilson,  S.  F.  Bowser,  Lev.  Mc- 
Qulstion,  and  J.  C.  Vanderlln,  for  appellant 
A.  G.  Williams  and  Alexander  Mitchell,  for 
appellee. 

POTTER,  J.  This  iB  an  appeal  from  the 
decree  of  the  orphans*,  court  of  Butler  county 
confirming  the  report  of  an  auditor  appoint- 
ed to  make  distribution  of  the  amount  in  the 
hands  of  the  administrator  a  t  a.  of  the  es- 
tate of  John  Amberson,  deceased. 

It  appears  from  the  auditor's  findings  of 
fact  that  the  testator  was  a  single' man,  and 
died  without  Issue  upon  December  10,  1899, 
leaving  as  his  only  heirs  at  law  two  surrlTlng 
sisters;  that  letters  of  administration  c.  t  a. 
were  Issued  to  James  Cooper,  who  has  filed 
his  partial  account,  showing  a  balance  for 
distribution  of  ?5,397.13. 

The  will  of  the  decedent  bears  date  Novem- 
ber 4,  1896,  and  was  duly  probated  Decem- 
ber 22,  1899,  a  c<^y  being  attached  to  the  re- 
port of  the  auditor.  It  does  not  appear  that 
tbe  probate  proceedings  before  the  register 
were  formally  offered  in  evidence  at  the  hear- 
ing before  the  auditor,  but  evidently  these 
proceedings  were  considered  as  Included  la 
the  general  offer  of  all  papers  in  the  case  as 
evidence,  which  was  made  without  objection. 
It  Is  not  denied  by  any  one  that  the  will  was, 
as  a  matter  of  fact,  duly  probated.  The  ex- 
ceptants are  objecting  only  to  the  bequests 
to  charitable  and  religions  uses.  They  con- 
tend that  the  burden  of  proof  was  upon  the 
religious  and  charitable  legatees  to  show  that 
the  wjll  was  executed  in  the  presence  of  two 
credible,  and  at  the  time  disinterested,  wit- 
nesses, and  that  the  execution  was  at  least 
one  calendar  month  before  the  decease  of 
the  testator.  As  an  abstract  proposition  this 
may  be  readily  admitted,  but  the  protate  of 
a  will  Is,  prima  facie,  sufficient  evidence  of 
Its  due  execution.  Fulmar's  Appeal,  6S  Pa. 
482. 

In  the  present  case  more  than  three  years 
elapsed  between  the  date  of  the  will,  which 
was  presumably  the  time  of  its  execution, 
and  the  death  of  the  testator.  The  will  was 
executed  in  the  presence  of  two  witnesses, 
whose  credibility  was  vouched  for  by  this  ap- 
pellant when  she  called  them  to  testify  before 
the  register  at  the  time  o(  the  probate.    It 
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appears  team  the  certificate  of  the  register 
that  they  teetlflecl  before  him  that  the  execu- 
tion of  the  infitrument  was  perfected  In  the 
presence  of  both  of  them,  and  that  they,  at 
the  request  of  testator  and  in  his  presence, 
and  in  the  presence  of  each  other,  did  sign 
their  names  thereto  as  witnesses.  All  the 
formalities  for  the  execution  of  the  will,  pre- 
scribed by  the  act,  were  apparently  observed. 
Had  there  been  anything  upon  the  face  of  it 
to  suggest  any  want  of  conformity  to  the  act 
of  assembly,  the  case  would  be  dlfTerent  If 
there  had  been  no  witnesses,  or  if  upon  the 
face  of  the  will  it  had  been  apparent  that  one 
or  both  of  them  were  not  disinterested,  the 
fact  that  the  will  had  been  admitted  to  pro- 
bate would  not,  of  course,  have  benefited  the 
claimants  of  the  charitable  bequests.  But 
here  the  will,  while  Informal,  shows  upon  Its 
face  compliance  with  the  law;  it  has  been  du- 
ly probated,  and  the  certificate  of  the  register 
shows  affirmatlTely  further  corroboration  of 
Its  legal  execution;  and  there  was  no  evi- 
dence offered  by  the  exceptants  before  the 
auditor  tending  to  show  that  any  required 
formality  had  been  omitted. 

The  auditor  and  the  court  below  united  in 
finding  that  the  will  was  properly  establish- 
ed, and  we  think  they  were  right  In  defin- 
ing the  object  of  bis  bounty,  the  testator  used 
the  term  "Foreign  Missionary  Society."  The 
auditor  very,  properly  called  to  his  aid  parol 
testimony  to  show  the  situation  in  which  the 
testator  stood  when  he  made  this  bequest 
From  Utat  testimony  it  appears  that  Mr.  Am- 
bersou  had  been  for  many  years  an  active 
member  of  the  PetersviUe  Methodist  Episco- 
pal Church,  and  tliat  he  had  steadily  contrib- 
uted to  the  support  of  the  foreign  missionary 
work  carried  on  by  the  denomination  of 
which  he  was  a  member.  It  was  clear  that 
he  intended  his  bequest  should  go  to  main-, 
tain  that  work,  although  he  was  mistaken  at 
to  the  official  name  of  the  board  which  ii^ln 
control  of  the  foreign  missionary  efforts  of 
the  Methodist  Episcopal  Church.  The  evi- 
dence before  the  auditor  led  bim  to  find  as  a 
fact  that  "the  Missionary  Society  of  the 
Methodist  Episcopal  Church  is  the  corporate 
name  of,  and  is  the  society  that  has  control 
of,  and  expends  all  contributions  made  to, 
foreign  missions  of  the  Methodist  Episcopal 
Church,  as  well  as  special  gifts  or  legacies 
made  to  the  same."  And  he  found  that  the 
bequests  of  the  testator  to  the  "Foreign  Mis- 
sionary Society"  were  intended  for  and 
should  go  to  "the  Missionary  Society  of  the 
Methodist  Episcopal  Church,"  as  the  proper 
official  designation  of  the  society  In  charge 
of  the  work  to  which  the  testator  intended  to 
consecrate  his  bounty.  There  is  abundant 
authority,  ranging  from  Mlnslonary  Society's 
Appeal,  80  Pa.  425,  to  Croxall's  Estate,  102 
Pa.  579,  29  Atl.  759,  to  Justify  the  admission 
of  such  evidence  as  that  upon  which  the  au- 
ditor relied  for  aid  In  defining  accurately  the 
intended  recipients  of  the  testator's  bounty. 
Nor  do  we  see  that  there  is  any  reason  to 


doubt  the  correctness  of  the  conclusion  readi- 
ed by  the  auditor  and  confirmed  by  the  court 
below. 

The  assignment  of  «Tor  Is  overruled,  the 
decree  of  the  court  below  is  affirmed,  and  this 
appeal  is  dismissed  at  the  cost  of  the  appel- 
lant 


KEELING  et  al.  r.  PITTSBURG,  V.  &  C. 
BY.  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 

HATOR    Da    FACTO— ORDINANCB— INJUNCTION 
—LACHES. 

1.  Under  Act  Mareh  7,  1901  (P.  L.  20),  abol- 
ishing the  office  of  mayor  of  Pittsburg,  and 
substituting  in  its  place  the  office  of  recorder, 
where  the  mayor  holds  over  until  the  recorder 
takes  his  place  he  has  the  power  as  de  facto 
mayor  to  si^  ordinances. 

2.  An  ordinance  authorized  the  officers  of  a 
city  to  contract  with  a  railroad  company  to 
elevate  its  tracks  and  build  a  retaining  wall, 
and  to  construct  Its  roadbed  over  part  of  a 
street  aud  to  construct  a  bridge  and  a  foot- 
way, and  for  the,  vacation  of  certain  streets. 
The  contract  was  entered  Into  April  13,  1901. 
The  abutting  owners,  on  June  22.  1901,  filed  a 
bill  to  restrain  the  completion  of  the  contract 
because  of  the  serious  damage  to  their  prop- 
erty caused  thereby,  alleging  that  the  orui- 
nauce  was  illegal,  the  petition  therefor  not  be- 
ing sufficient.  The  railroad  company  had  ex- 
pended large  sums  in  construction  of  improve- 
ments, and  purchased  realty  on  the  faith  of  the 
contract  before  the  bill  was  filed.  Held,  that 
the  bill  was  properly  dismissed  for  laches. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;  Stowe,  Judge. 

Bill  by  John  Keeling  and  others  against' 
the  Pittsburg,  Virginia  &  Charleston  Ball- 
way  Company  and  others.  From  a  decree 
dismissing  the  bill,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

J.  M.  Shields  and  W.  S.  Thomas,  for  appel- 
lants. M.  W.  Acheson,  Jr.,  Thomas  Patter- 
son, and  James  R.  Sterrett,  for  appellees. 

DEAN,  J.  Jane  street.  In  the  Twenty- 
Fourth  Ward  of  the  city  of  Pittsburg,  had 
been  a  public  street  laid  out  and  opened  ac- 
oording  to  law  for  more  than  21  years,  on 
April  a,  1901.  At  that  date  the  city  councils 
passed  an  ordinance  authorizing  and  direct- 
ing the  proper  officers,  on  behalf  of  the  city, 
to  enter  into  a  contract  with  the  Pittsburg, 
Virginia  &  Charleston  Hallway  Company 
and  others  to  elevate  their  tracks  and  build 
a  retaining  wall  over  and  along  the  line  of 
Jane  street  from  Thirtieth  street  to  and 
across  Thirty-Fourth  street  and  to  construct 
its  roadbed  over  so  much  of  the  street  as  lies 
north  of  the  curb  between  the  line  of  Thirti- 
eth street  and  the  east  line  of  Thirty-Fourth 
street  Also  to  construct  a  bridge  across  the 
tracks  at  Ormsby  Vard,  and  an  underground 
footway  to  Jane  street    And  further,  that 

IT  t.  See  Injunction,  vol.  27,  Cent  Dls.  ti  M,  200. 
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the  city  should  vacate  six  certain  streets 
leading  from  Jane  street  to  Sarah  street 
Afterwards,  on  April  13,  1901,  the  contract 
was  executed  by  the  city,  and  approved  by 
W.  J.  Dlehl,  acting  as  and  claiming  to  be 
mayor,  and  by  George  W.  Wilson,  director  of 
public  wotkB.  It  was  properly  attested  and 
countersigned,  and  the  seal  of  the  city  af- 
fixed. 

Afterwards  A.  M.  Brown  was  appointed 
recorder  of  the  city.  On  June  17,  1901,  he, 
acting  for  the  city,  also  executed  a  contract 
to  the  same  effect  as  the  one  executed  by 
Mayor  DlehL  While  the  work  of  improve- 
ment was  being  proceeded  with,  plBintlflFs, 
on  June  22d,  filed  this  bill  to  restrain  defend- 
ants by  injunction.  It  will  be  noticed  the 
ordinance  authorizing  the  contract  was  pass- 
ed April  8th.  The  bill  averred  that  plalntitts 
were  abutting  lot  owners  on  the  streets  af- 
fected by  the  contract,  and  that  their  means 
of  communication  would  be  cut  off,  and  their 
property  seriously  damaged,  if  the  described 
Improvements  In  the  contract  were  carried 
to  completion;  and  further  averred  that  the 
ordinance  passed  was  Illegal,  and  had  not 
been  petitioned  for  by  suQlclent  lot  owners 
In  number  and  Interest,  nor  had  It  been  ap- 
proved by  a  mayor  of  the  city,  for  at  the  time 
W.  J.  Dlehl  signed  it,  claiming  to  be  mayor, 
there  was  no  such  office.  It  having  been  abol- 
ished by  Act  March  7,  1901  (P.  L.  20),  and 
the  act  clothing  the  recorder  with  this  func- 
tion of  a  chief  executive  was  not  passed 
until  June  20.  1901.  The  learned  judge  of 
the  court  below  says:  "We  assume,  then, 
that  the  ordinance  passed  April  8,  1901,  was 
valid  and  legal.  The  mayor  had  ceased  to 
exist,  and  the  recorder  had  no  power  to  In- 
terfere, and  his  assent  was  not  required; 
and  while  the  approval  of  Dlehl,  assuming  to 
act  as  mayor,  did  no  good.  It  did  no  harm. 
And  the  ordinance  was  good  without  the 
approval  of  either." 

While  his  conclusion  is  correct  we  do  not 
entirely  concur  In  the  reasons  given  by  the 
learned  judge,  for  when  Mayor  Dlehl  ap- 
proved the  ordinance  he  was,  it  seems  to  us, 
clearly  a  de  facto  officer.  After  the  passage  of 
the  act  of  1901,  which  substituted  the  office  of 
recorder  for  that  of  mayor,  he  continued  In  of- 
fice until  the  recorder  actually  took  his  place. 
And  that  is  the  substance  of  our  decision  in 
Commonwealth  v.  Molr,  109  Pa.  534,  49  AtL 
351,  5tf  L.  B.  A.  837,  85  Am.  St  Bep.  801. 
One  of  the  manifest  purposes  of  the  act  was 
to  avoid  an  Interregnum;  so  at  the  time 
Mayor  Dlehl  signed  the  ordinance.  If  not  the 
mayor  by  law,  be  was  the  mayor  In  fact  tat 
he  acted  under  color  of  title. 

We  pass  no  opinion  on  the  other  questions, 
because  It  Is  not  necessary  to  a  decision  of 
the  Issue  before  us.  The  last  point  made 
fully  vindicates  the  court's  decree  dismissing 
the  bill.  It  will  be  noticed  the  ordinance 
authorizing  the  contract  was  passed  April  8, 
1901.  It  was  not  until  June  22d,  In  the 
same  year,  that  plaintiffs  filed  this  bllL    In 


the  interval,  defendants  had  expended  In  con- 
strnction  of  the  Improvements  stipulated  for 
In  the  contract  $267,802;  purchased  real  es- 
tate to  the  value  of  |288,145;  had  made  con- 
tracts, yet  nncompleted,  for  the  price  of  aboot 
$100,000;  had  done  mason  work  along  ttie 
line  of  Jane  street  to  the  value  of  $20,000; 
and  all  this  on  the  faith  of  the  contract  In 
view  of  all  this  work  and  expenditure  of 
money  beiore  the  eyes  of  all  the  complaining 
lot  holders,  no  steps  were  taken  to  assert 
their  alleged  rights.  The  conclusion  of  the 
court  below  Is:  "The  delay  of  the  Interven- 
ers, the  magnitude  of  the  work  done,  and  tbe 
great  expense  already  Involved,  In  the  pro- 
posed avoiding  of  grade  crossings  by  defend- 
ants' road,  when  contrasted  with  any  Injury 
which  can  possibly  arise  to  plalntlfls,  are 
considerations  which  will  prevent  a  court  of 
equity  from  granting  an  injunction,  even  if 
It  was  clear  the  plaintiffs  have  a  strict  legal 
right.  *  *  *  An  injunction  Is  of  grace, 
and  not  of  right,  and  a  chancellor  is  not 
bound  to  make  a  decree  which  will  do  far 
more  mischief  and  work  far  greater  injury 
than  the  wrong  he  is  asked  to  redress." 
Chartlers  Block  Coal  Co.  v.  Mellon,  152  Pa. 
2S6,  25  Atl.  597,  18  L.  B.  A.  702,  34  Am.  St 
Rep.  645.  And  very  slight  delay  on  the  part 
of  the  complainant  In  invoking  equitable  re- 
lief, when  the  work  is  of  magnitude  and  pub- 
lic interests  are  prejudiced,  will' be  sufficient 
to  stay  the  hand  of  a  chancellor.  Kerr  em 
Injunctions,  p.  19. 
The  decree  of  the  court  below  is  affirmed. 


NOBTH  BRADDOCK  BOBOUGH  t. 
OORETT. 

(Supreme  Court  of  Pennsylvania.      Jan.  6, 
1903.) 

BQUITY— RBMBDT    AT    lAW— APPEAL— DISMIS- 
SAL OF  BILL. 

1.  A  bHI  to  set  aside  an  award  of  arbitratore 
alleged  that  complainant  had  no  notice  of  tbe 
meeting  or  an  opportunity  to  appear.  Held 
properly  dismissed,  as  complainant  nad  a  com- 
plete remedy  at  law  in  an  action  on  the  award. 

2.  Where  complainant,  in  a  bill  to  set  aside 
an  award  alleged  fraud,  and  until  failure  of 
proof  as  to  the  fraud  it  was  not  dear  that  the 
bill  was  without  equity,  it  will  be  dismissed  on 
appeal,  thongh  the  question  of  jurisdiction  was 
not  raised  at  the  original  heanng  nor  by  the 
pleadings. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;  Shafer,  Judge. 

Bill  by  North  Braddock  borough  against 
J.  B.  Corey.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Aflfbrmed. 

Argued  before  MITCHELL,  DEAN, 
PELL,  BBOWN,  MB8TBE;ZAT,  and  POT- 
TER, JJ. 

J.  Bodgers  McCreery  and  W.  B.  Bodgers, 
for  appellant  J.  H.  Beal,  J.  H.  Beed,  Ed- 
win W.  Smith,  and  George  B.  Shaw,  for  ap- 
pellee. 

IT  1.  Sm  Arbitration  aad  Airwd,  v«L  i.  Cant.  Dig. 
f  411. 
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FBLL,  J.  The  bill  was  to  set  aside  an 
•ward  on  the  grounds  tbat  the  arbitrators 
had  not  given  the  borongh  notice  of  their 
meetings  and  an  opportunity  to  defend;  tbat 
they  had  made  an  award  wlthont  hearing 
any  testimony  on  the  matter  In  controversy; 
and  that  the  award  was  grossly  unjust  and 
excessive,  being  more  than  six  times  the 
amonnt  of  the  damage  actually  sustained. 
The  case  went  to  trial  on  all  of  these  allega- 
tions. 

The  court  found  tbat  the  award  was  not 
so  excessive  as  to  indicate  misconduct  on 
the  part  of  the  arbitrators  in  making  it.  «nd 
that  the  arbitrators,  in  proceeding  without 
formal  notice  and  without  regular  hearings, 
acted  on  what  appeared  to  be  an  under- 
standing between  them  and  the  members  of 
council  on  the  subject;  but  that  the  action 
of  these  members  did  not  amount  to  a  waiv- 
er by  the  t>orongh  of  notice  of  the  meetings, 
and  did  not  estop  it  from  asserting  the  in- 
validity of  the  award.  The  bill  was  dismiss- 
ed for  the  reason  that,  as  the  borough  could 
set  up  the  want  of  notice  in  defense  In  an 
action  on  the  award,  it  has  a  complete  and 
adequate  remedy  at  law. 

The  question  of  jurisdiction  was  not  raised 
by  the  pleadings  nor  at  the  hearing,  but  was 
fully  argued  on  exceptions  to  the  findings 
of  the  court  While  the  bill  did  not  In  terms 
charge  fraud,  the  misconduct  alleged  was 
so  gross  as  to  amonnt  to  fraud,  and,  until 
the  testimony  was  dosed  and  the  question 
of  fraud  was  eliminated,  it  was  by  no  means 
clear  that  the  plaintiff  had  not  a  case 
cognisable  in  equity.  In  doubtful  cases, 
where  the  question  of  jurisdiction  could  have 
been  raised  at  the  beginning  of  the  proceed- 
ing, and  the  defendant  has  voluntarily  pro- 
ceeded on  the  merits,  we  have  refused  to  set 
aside  decrees.  But  this  case  Is  not  within 
these  decisions,  as  it  was  not  apparent  that 
there  was  not  ground  for  equitable  jurisdic- 
tion natO  there  was  a  failure  of  proof  as 
to  the  fraud  alleged. 

The  decree  la  affirmed,  at  the  cost  of  the 
appellant 


BEDEMFTORIST  FATHERS  v.  lAWLER. 

(Supreme  Court  of  Pennsylvania.     Jan.  B, 
1903.) 

JOINT  raNANCT-SURViyORSBIP-ORANT- 
VAUDITY. 

1.  Act  March  81,  1812  (K  Smith's  Laws,  p. 
895).  abolishing  the  right  of  anrviyorship  as  an 
Incident  of  joint  tenancy,  and  proridinK  that, 
whatever  kind  the  estate  or  thing  holden  be, 
the  parts  of  those  who  die  first  ahall  be  consid- 
ered as  if  such  deceased  joint  tenants  bad  been 
tenants  In  common,  does  not  forbid  nor  make 
niegal  In  any  way  a  grant  or  devise  of  an  estate 
wMb  the  same  attributes  as  to  anrvivorship  as 
joint  tenancy  at  common  law. 

2.  A  grant  to  four  persons  to  hold  as  joint 
tenants  and  not  as  tenants  in  common  is  valid, 
and  creates  an  estate  subject  to  the  right  of 
turvlvorshlp. 

Y 1-  8m  Jotnt  Tanancr.  vol.  »,  Cent.  Dig.  H  I,  4. 


Appeal  from  Ck>urt  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  the  Redemptorlst  Fathers  of 
the  state  of  Pennsylvania  against  James  B. 
Lawler  on  case  stated.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

The  case  stated  was  as  foUows: 
On  November  19,  1862,  Rev.  Francis  Jo- 
seph Muller  et  a  I.  granted  and  conveyed  to 
Rev.  John  De  Dycker,  Rev.  George  Ruland, 
Rev.  Francis  Xavler  Seelos,  and  Rev.  Jo- 
seph Helmpraecht,  "as  joint  tenants  and  not 
as  tenants  In  common,"  inter  alia,  a  tract  of 
land  in  the  dty  of  Allegheny.  That  said 
Francis  Xavler  Seelos  died  on  October  4, 
1867;  the  said  John  De  Dycker  died  on  De- 
cember 8,  1888;  the  said  Joseph  Helm- 
praecht died  on  December  15,  1884;  the  said 
George  Ruland  died  on  November  25,  1885, 
in  Howard  county,  in  the  state  of  Mary- 
land, unmarried,  leaving  his  last  will  and 
testament,  in  which  he  devised  and  be- 
queathed all  his  property,  real  and  personal, 
to  the  Redemptorlsts,  a  body  corporate  under 
the  laws  of  the  state  of  Maryland,  which 
said  last  will  and  testament  was  duly  pro- 
bated and  registered  In  the  county  of  How- 
ard, in  the  state  of  Maryland.  Tbat  the  said 
the  Redemptorlsts,  so  being  such  body  cor- 
porate as  aforesaid,  on  May  4,  1897,  inter 
alia,  granted  and  conveyed  the  said  tract  of 
land  to  the  Redemptorlst  Fathers  of  the 
state  of  Pennsylvania,  plaintiff  above  named. 
That  the  said  defendant,  by  an  agreement 
in  writing  dated  June  2. 1902,  agreed  to  pur- 
chase of  the  said  plaintiff  a  certain  lot  of 
ground  situate  in  the  l%irteenth  Ward  of  the 
city  of  Allegheny,  part  of  the  above-men- 
tioned tract,  but  declines  to  comply  with 
the  conditions  of  the  said  agreement  of  sale, 
for  the  reason  that  he  avers  that  the  title 
of  said  plaintiff  to  said  property  Is  not  a 
good  marketable  title  in  fee  simple;  tbat 
said  Rev.  John  De  Dycker,  Rev.  Francis 
Xavler  Seelos,  Rev.  Joseph  Helmpraecht,  and 
Rev.  George  Ruland  were  seised  of  the  land 
above  described  as  tenants  in  common,  and 
the  said  Rev.  George  Ruland,  the  survivor  of 
the  said  four  last-mentioned  persons,  was  not 
seised  of  the  entirety  by  reason  of  his  sur- 
vivorship, and  had  no  power  to  devise  said 
land  as  above  mentioned  In  his  said  last 
will  and  testament 

Argued  before  MITCHELL,  DEAN, 
FELL,  BROWN,  MBSTRBZAT.  and  POT- 
TER, JJ. 

Robert  T.  McElroy,  for  appellant  W.  A 
Magee  and  Charles  A  Fagan,  for  appellee. 

MITCHELL,  J.  The  act  of  March  81, 
1812  (5  Smith's  Laws,  p.  395),  expressly  abol- 
ished the  right  of  siwvivorshlp  as  an  incident 
of  joint  tenancy,  and  provided  that  "whatev- 
er kind  the  estate  or  thing  holden  be,  the 
parts  of  those  who  die  first  •  •  •  shall 
be  considered  *  *  *  in  the  same  man- 
ner as  if  such  deceased  joint  tenants  had 
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been  tenants  in  common."  But  it  is  not  for- 
bidden by  this  act,  nor  made  illegal  in  any 
way,  to  create  by  grant  or  devise  an  estate 
witb  tlie  same  attribute  of  aurTlTorslilp  as 
Joint  tenancy  at  common  law.  Thus  a  grant 
to  three  for  their  Joint  lives,  with  remainders 
to  the  survivors  and  survivor,  and  to  the 
heirs  of  the  survivor  In  fee,  would  be  un- 
questionably good,  and  yet  It  would  be  prac- 
tically a  grant  to  the  three  in  Joint  tenancy, 
with  survivorship  as  at  common  law.  This 
was  substantially  the  case  of  Arnold  ▼. 
Jack's  Ex'rs,  24  Pa.  57,  and  it  was  there 
held  that,  though  survivorship  as  an  Inci- 
dent of  Joint  tenancy  has  been  abolished,  it 
may  still  be  created  or  conferred  by  express 
words  in  a  deed  or  will.  See  also  Kerr  y. 
Vemer,  66  Pa.  326,  and  Jones  v.  Cable,  141 
Pa.  586,  7  Atl.  791.  Sm-vlvorshlp  as  an  in- 
cident of  an  estate  granted  being  still  law- 
ful, Its  creation  becomes  a  question  of  intent 
No  particular  form  of  words  Is  required  fur- 
ther than  that  they  shall  be  sufDcient  to 
clearly  express  an  Intent  in  order  to  over- 
come the  presumption  arising  from  tlie  stat- 
ute. 

In  the  present  case  the  grant  was  to  four, 
to  hold  "as  Joint  tenants  and  not  as  tenants 
in  common."  The  only,  practical  difference 
between  the  two  estates  was  the  right  of 
survivorship  in  Joint  tenancy.  The  statute 
had  abolished  this,  and  provided  that  the 
estate  holden  should  be  considered  "in  the 
same  manner  as  if  •  •  •  they  had  been 
tenants  in  common."  When,  therefore,  the 
grantor  declared  in  his  deed  that  his  gran- 
tees should  hold  "as  Joint  tenants  and  not  as 
tenants  in  common,"  he  made  clear  his  in- 
tent not  to  follow  the  statute,  but  to  convey 
an  estate  subject  to  the  right  of  survivorship 
—the  distinguishing  incident  of  Joint  tenancy 
at  common  law. 

Judgment  affirmed. 


FITZSIMMONS  et  al.  v.  LINDSAY  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 

1903.) 

SPECIFIC  PERFORMANCE— SALiE  OP  PERSON- 
ALTY—ACTION AGAINST  ADMINISTRATOR- 
PUBLIC  POLICT  —  ORPHANS'  COURT  —  JDRIS- 
DICTION. 

1.  A  demurrer  to  a  bill  against  an  administra- 
tor to  enforce  the  sale  of  shares  of  stock,  which 
decedent  agreed  should  be  sold  to  his  fellow 
nhnreholders  at  his  death  for  a  vnlne  to  be 
determined  by  arbitration,  was  improperly  sus- 
tained on  the  ground  that  the  arbitration  had 
been  revoked;  such  revocation  not  having  been 
shown  in  the  bill. 

2.  The  stockholders  of  a  private  trading  cor- 
poration agreed  that,  in  the  event  of  the  death 
of  any  one  or  more  of  them,  the  remaining 
Btookholders  should  have  an  .option  for  the  pur- 
ch.nse  of  the  stock  of  the  decedent  at  its  value. 
Held  not  invalid  as  against  public  policy,  or  as 
an  improper  restraint  of  the  power  of  aliena- 
tion. 

3.  The  orphans'  court,  and  not  the  court  of 
common  picas,  has  exclusive  jurisdiction  to  en- 
force an  agreement  by  the  decedent  for  the  sale 
of  his  stock  in  a  business  corporation,  on  his 
death,  to  the  other  shareholders. 


Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  J.  0.  Fitzsimmons  and  others 
against  David  O.  Lindsay  and  others  for  spe- 
clflc  performance.  From  a  decree  dismiss- 
ing the  bill,  plaintiffs  appeal    AfOrmed. 

The  following  is  the  opinion  of  the  court 
below: 

"This  Is  a  bill  filed  by  J.  O.  Fitzsimmons, 
Thomas  McMurray,  A.  J.  BIhler,  and  Oeoige 
W.  Dlehl  against  David  Q.  Lindsay,  admin- 
istrator of  the  estate  of  John  8.  Lindsay,  de- 
ceased, and  A.  W.  Lorentz,  guardian  of  Mary 
A.  Lindsay,  a  minor  child  and  sole  heir  at 
law  of  said  decedent  Thomas  McMurray  et 
al.,  executors  and  tmstees  under  the  will  of 
James  C.  Lindsay,  deceased,  and  James  G. 
Lindsay  Hardware  Company,  a  corporation, 
are  only  nominal  parties. 

"It  appears  that  the  James  O.  Lindsay 
Hardware  Company  has  a  capital  stock  of 
$150,000,  and  that  on  April  13,  1895,  James 
C.  Lindsay,  John  S.  Lindsay,  J.  O.  Fitzsim- 
mons, Thomas  McMurray,  A.  J.  Blbler,  and 
George  W.  DIebl  were  the  ownem  of  all  Its 
stock;  and  on  that  date  these  stockholders 
entered  Into  an  agreement  for  the  evident 
purpose  of  continuing  the  concern  as  a  close 
corporation,  and  provided  therein  that  in  the 
event  of  the  death  of  any  one  or  more  of 
the  parties,  the  remaining  stockholders  should 
have  the  option  to  purchase  and  acquire  the 
stock  of  the  deceased  party  at  Its  book  val- 
ue. This  book  value,  it  was  further  provid- 
ed, should  be  ascertained  by  mutual  agree- 
ment; but,  in  case  no  agreement  could  be 
arrived  at  then  each  of  the  parties  should 
have  the  right  to  appoint  an  arbitrator,  who, 
with  power  to  select  an  umpire,  should  fix  a 
price  for  the  stock,  and  the  surviving  par- 
ties should  then  have  a  right  to  take  or  re- 
fuse the  stock  at  the  price  so  determined. 

"John  8.  Lindsay  was  the  owner  ot  226 
shares  of  the  stock,  and  died  on  November 
23,  1900;  and  David  O.  Lindsay  was  ap- 
pointed administrator  of  his  estate,  and  A. 
W.  Lorentz  was  appointed  guardian  of  the 
estate  of  his  minor  daughter,  Mary  A.  Lind- 
say. The  plaintiffs  thereupon  notified  the 
administrator  and  guardian  of  their  desire  to 
purchase  the  stock,  but  were  unable  to  se- 
cure an  agreement  as  to  price,  whereupon 
the  plaintiffs  made  demond  upon  the  admin- 
istrator and  guardian  for  the  appointment  ot 
arbitrators  to  flx  a  price  on  the  stock.  This 
the  administrator  and  guardian  refused  to 
do,  and  the  plaintiffs  now  seek  to  compel  the 
administrator  and  guardian  to  select  an  ar- 
bitrator and  go  Into  an  arbitration.  To  this 
bill  David  6.  Lindsay,  the  administrator, 
flies  a  demurrer.' 

"We  are  constrained  to  sustain  the  demur- 
rer on  the  gronnd  that  the  agreement  to  sub- 
mit to  arbitration  is  revocable,  and  It  appears 
In  the  bill  that  the  administrator  has  revoked 
It  As  was  said  by  Mr.  Justice  Clark  In  the 
case  of  Commercial  Union  Assurance  Com- 
pany V.  Hocking,  115  Pa.  407,  8  Atl.  689,  2 
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Am.  St.  Bep.  562:  'But  It  Is  equally  trne, 
that  where  the  agreement  In  question  does 
not  provide  for  submitting  matters  in  dis- 
pute to  any  particular  person  or  tribunal 
named,  but  to  one  or  more  persons  to  be 
niutuall.v  chosen  by  the  parties,  it  is  revoca- 
ble by  either  party,  and  such  a  provision  is 
not  adequate  to  oust  the  Jurisdiction  of  the 
courts  having  cognizance  of  the  subject-mat- 
ter of  the  dispute.'  Demurrer  is  sustained." 
Argued  befwe  MITCHELL,  DEAN,  FELL, 
BROWN.  MESTBGZAT,  and  FOXTER,  JJ. 

John  D.  Brown,  for  appellants.  Thomas 
G.  Lazear,  Charles  P.  Oir,  and  Jesse  T.  La- 
sear,  for  appellees. 

MIXCHKI4L,  J.  The  decree  cannot  be  sus- 
tained on  the  ground  upon  which  it  was  put 
by  the  coiut  below.  If  the  administrator  has 
revoked  the  submiBsion  by  the  decedent  in 
bis  agreement,  that  fact  should  be  averred 
by  answer.  It  does  not  appear  on  the  face 
of  the  bill,  and  therefore  cannot  be  set  up  by 
demurrer.  And  even  if  the  administrator 
bns  revoked  the  submission,  it  does  not  fol- 
low that  the  court,  imder  the  prayer  for  gen- 
eral relief,  may  not  go  on  to  ascertain  "the 
fair  price  or  book  value  of  the  shares,"  so 
as  to  give  effect  to  the  option  provided  for  in 
the  agreement. 

What  tl>e  bill  avers  is  that  the  adminis- 
trator refuses  to  execute  the  agreement  be- 
cause be  does  not  consider  It  legally  bind- 
in4-  His  objections  are  not  tenable  on  de- 
murrer. There  Is  nothing  illegal  in  the 
agreement  on  its  face,  as  set  out  In  the  bill, 
£ach  subscribing  stockholder  acquired  a  pre- 
ferred right,  by  way  of  option,  to  purchase 
the  shares  of  the  others  if  they  died  or  with- 
drew from  the  business  first.  This  was  a 
mutual  and  sufficient  consideration  to  make  a 
binding  contract  Whether  equity  will  en- 
force it  spedflcally  will  depend  on  the  dr- 
cnmstances  as  they  may  be  developed  by  the 
evidence.  But  the  demurrer  shows  nothing 
in  the  bill  inconsistent  with  the  enforcement 
of  the  agreement  upon  the  principles  of  Good- 
win Gas  Stove  &  Meter  Co.'s  Appeal,  117  Pa. 
514.  12  Aa  736,  2  Am.  St  Rep.  686,  and 
Northern  Central  Ry.  Co.  v.  Walworth,  193 
Pa.  207,  44  Atl.  253,  74  Am.  St.  Rep.  683. 

Nor  is  the  objection  that  the  agreement  is 
in  restraint  of'  alienation  sutGlclent.  Such 
agreements  are  quite  common  among  part- 
ners as  to  their  shares  In  the  firm  assets,  and 
are  enforced  by  courts  without  hesitation. 
No  reason  of  overruling  public  policy  is  ap- 
parent why  they  should  not  also  be  sustain- 
ed in  relation  to  shares  of  stock  in  what  is 
really  only  a  private  trading  corporation. 

But  the  objection  to  the  juriBdictlon  of  the 
court  is  well  taken.  The  shares  were  the 
property  of  the  decedent  and  on  his  death 
Iiassed,  as  part  of  his  estate,  to  the  admin- 
istrator, who  must  account  for  them  to  the 
orplians'  court  Even  conceding  his  right  to 
revoke  the  submission  which  the  agreement 
of  ids  decedent  provided  for,  liis  action  in  do- 
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Ing  so  must  be  Justified  before  that  court; 
and,  on  the  other  hand,  the  question  of  the 
complainant's  equity  to  have  specific  per- 
formance of  his  agreement  must  go  to  the 
same  tribunal.  The  dismissal  of  the  bill  was 
therefore  proper,  on  the  ground  of  the  want 
of  Jurisdiction  In  the  common  pleas. 
Decree  affirmed. 


ZEIGLER  ▼.  LIGHTEN. 

(Supreme  Court  of  Pennsylvania.     BVb.  0, 

1903.) 

UBASB-CnyBNANT  NOT  TO  8UBLBT— BREACH. 

1.  Plaintiff  entered  judgment  by  warrant  of 
attorney  in  a  lease  on  breach  of  covenant  not 
to  sublet  and  the  lessee,  on  a  rule  to  oi>en 
judgment,  alleged  a  contemporaneous  parol 
agreement  tliat  be  might  sublet.  Held,  that 
the  burden  of  proof  was  on  the  lessee  to  estab- 
lish the  agreement 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Mary  Helen  Zeigler  against 
Moses  H.  Llchten.  Judgement  for  plaintiff. 
From  an  order  discharging  rule  to  open  Judg- 
ment, defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  MESTREZAT,  and  POTTER,  JJ. 

Julius  0.  Levi  and  David  Mandel,  Jr.,  for 
appellant  William  Y.  C.  Anderson,  William 
Jay  Turner,  and  Richard  C.  Dale,  for  appel- 
lee. 

PER  CURIAM.  Judgment  was  entered  by 
warrant  of  attorney  in  a  lease  for  breach  of 
the  covenant  not  to  sublet  The  breach  was 
not  denied,  but  appellant  set  up  a  contempo- 
raneous parol  agreement  that  he  might  sub- 
let and  fa6ts  that  carried  notice  to  the  lessor 
that  a  subletting  was  contemplated.  The 
burden  of  proof  was  on  appellant,  and  the 
court  below  found  that  there  was  no  sufficient 
evidence  to  prove  the  alleged  agreement  even 
if  it  could  be  shown  without  preliminary  proof 
of  fraud,  accident  or  mistake.  There  Is  noth- 
ing In  the  case  but  a  question  of  the  sufficien- 
cy of  evidence. 

Judgment  affirmed. 


COMMONWEALTH  v.   PAYNE. 

(Supreme  Court  of  Pennsylvania.     Feb.  0, 
1903.) 

CRIMINAL   LAW— MURDER— TRTAL-EXCUSINO 
JURORS— REPUTATION  OF  WITNESS. 

1.  That  the  court,  on  the  trial  of  an  indiot- 
ment  for  murder,  excused  iive  of  the  jurors 
drawn,  in  advance  of  the  call  of  the  case,  with- 
out the  knowledge  or  the  consent  of  the  ac- 
(jused.  Is  not  error. 

2.  On  a  trial  for  murder,  It  is  not  error  to 
call  the  jurors  summoned  as  tales  de  circum- 
stantibus  one  at  a  time. 

3.  On  a  trial  for  murder,  defendant  cannot 
show  the  general  reputation  of  a  witness  for 
the  commonwealth,  though  he  also  offers  t& 
show  liis  bad  reputation  for  truth  and  veracity. 
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Appeal  from  Court  of  Oyer  and  Terminer, 
Beaver  County. 

William  M.  Piayne  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Prisoner's  counsel  excepted  to  the  panel  on 
the  ground  that  five  of  the  jurors  drawn  had 
been  excused  prior  to  the  trial  without  the 
knowledge  of  the  prisoner.  The  exception 
was  noted  on  the  record,  and  bill  sealed. 

The  panel  was  exhausted  after  eight  Ju- 
rors had  been  obtained.  The  court  thereupon 
directed  the  sheriff  to  call  talesmen  one  at 
a  time.  The  prisoner  excepted,  and  a  bill 
was  sealed. 

After  Lulu  Woods,  a  witness  for  the  com- 
monwealth, testified,  a  witness  for  the  pris- 
oner was  asked  as  to  her  knowledge  of  the 
general  reputation  of  Lulu  Woods.  The 
question  was  overruled,  and  bill  sealed. 

Counsel  for  the  prisoner  then  made  the 
following  offer:  "It  is  proposed  first  to  ask 
the  witness  if  she  knows  the  general  repu- 
tation of  Lulu  Woods,  a  witness  who  testi- 
fied in  this  case,  and  this  question,  if  an- 
swered in  the  affirmative,  is  to  be  followed 
by  the  question  what  it  is;  this  to  be  follow- 
ed by  the  next  question,  'What  is  her  r^u- 
tatlon  for  truth  and  veracity?'  this  to  be  fol- 
lowed by  another  question,  'From  your  knowl- 
edge of  her  general  reputation,  would  you 
believe  her  under  oath?  The  foregoing 
proposition  is  objected  to  as  Incompetent,  ir- 
relevant, and  Immaterial.  That  the  defense 
have  the  right  is  granted,  upon  the  part  of 
the  commonwealth,  ^o  ask  the  witness  the 
general  reputation  of  the  witness  Lulu  Woods 
as  to  truth  and  veracity.  If  the  witness 
knows.  None  other  is  competent.  The 
Court:  It  would  not  be  Improper,  while  It 
woald  possibly  be  a  vain  thing  and  useless, 
to  ask  the  witness  If  she  knew  Lulu  Woods' 
general  reputation,  but  it  would  be  highly  In- 
competent and  improper  to  ask  her.  If  she  an- 
swered that  In  the  affirmative,  what  It  was, 
because  that  might  relate  to  her  chastity,  to 
her  reputation  for  triith  and  veracity,  or  to 
her  honesty;  and  there  is  only  one  inquiry 
can  be  introduced  In  this  case,  and  that  is  as 
to  the  truth  and  veracity  of  the  witness  Lulu 
Woods.  For  this  reason  the  objection  is  sus- 
tained, and  a  bill  of  exceptions  seeled  to  the 
prisoner." 

Verdict  of  guilty  of  murder  In  the  first  de- 
gree, upon  which  Judgment  of  sentence  was 
passed. 

Argued  before  MITCHELL.  DEAN, 
BROWN,  MESTBEZAT..and  POTTER,  JJ. 

J.  F.  Reed,  for  appellant.  David  K.  Coop- 
er, Dist  Atty.,  and  John  M.  Buchanan,  for 
the  Commonwealth. 

MITCHELL,  J.  The  first  assignment  of 
error  is  to  the  action  of  the  court  below  in 
excusing  five  of  the  panel  of  Jurors  drawn, 
and  in  doing  so  In  advance  of  the  call  of  the 
case  for  trial,  without  the  knowledge  or  con- 
sent of  the  prisoner.    The  statute  prescribes 


a  minimum  panel  of  48,  and  such  a  panel 
should  be  regularly  drawn  in  accordance  wltb 
law.  But  it  is  not  required  that  the  whole 
panel  shall  appear  in  court  at  the  call  of 
the  case  for  trial.  Such  a  requirement  would 
frequently  be  Impracticable.  Some  of  the 
persons  drawn  may  be  dead  or  removed  from 
the  county,  and  their  absence  is  not  ground 
for  challenge  to  the  array.  It  is  not  a  right 
of  a  prisoner  to  have  48  Jurors  In  actual 
attendance.  Rolland  v.  Com.,  82  Pa.  306,  22 
Am.  Rep.  768;  Showers  v.  Com.,  120  Pa.  573, 
14  Atl.  401.  So  if  the  Jurors  drawn  attend, 
but  prove  to  be  Incompetent  or  incapable  of 
service,  from  sickness  or  other  cause,  they 
may  be  excused;  and  the  sufficiency  of  the 
cause  is  within  the  discretion  of  the  Judge, 
which  is  not  reviewable.  Jewell  v.  Com.,  22 
Pa.  94;  Foust  v.  Com.,  33  Pa.  33a  Whether 
the  Juror  be  excused  at  the  trial  or  before- 
hand 1b  also  within  the  sound  discretion  of 
the  court,  though  in  the  latter  case  the  ac- 
tion and  the  reasons  tor  it  should  be  stat- 
ed In  open  court,  so  that  the  fact  that  the 
excuse  was  Judicially  passed  upon  and  found 
to  be  sufficient  should  appear  on  the  record. 
It  would  be  an  unreasonable  hardship  on  a 
Juror  seriously  ill  to  require  him  to  be 
brought  into  court  merely  to  be  excused,  and 
the  reasons  for  dlsqualiflcation  or  excuse  are 
so  numerona  that  they  cannot  be  spedfled 
beforehand  or  reduced  to  any  set  rule,  but 
must  be  left  to  the  discretion  of  the  Judge  to 
dispose  of  as  they  arise. 

The  next  assignments  of  error  are  to  the 
calling  of  the  Jurors  summoned  as  tales  de 
drcumstantlbus  one  at  a  time.  This  was 
within  the  discretion  of  the  court.  There  Is 
no  right  in  a  prisoner  to  have  any  particular 
man  or  men  on  the  Jury,  or  any  particular 
set  of  men  from  whom  to  select  His  right 
is  only  to  have  the  proper  number  of  Ju- 
rors, "good  men  and  true,"  as  the  common- 
law  phrase  was,  to  sit  upon  his  case.  The 
venire  for  talesmen  always  implies  that  less 
than  a  full  panel  are  required  (Williams  ▼. 
Com.,  91  Pa.  493),  and  how  many  It  will 
probably  be  necessary  to  summon  Iq  order  to 
complete  the  Jury  depends  so  entirely  on  the 
circumstances  of  each  case  that  the  whole 
matter  must  be  left  to  the  determination  of 
the  Judge  at  the  time.  It  was  said  in  the 
argument  that  the  Judge  in  this  case  depart- 
ed from  the  usual  practice  in  ordering  or  al- 
lowing the  talesmen  to  be  called  singly. 
We  do  not  know  how  this  is.  In  general, 
it  is  desirable,  especially  in  cases  of  serious 
crimes,  to  proceed  in  accordance  with  the  set- 
tled course  of  precedents  and  practice.  But 
the  Judge  was  within  his  legal  right,  and, 
even  if  be  did  not  follow  the  usual  course, 
it  is  to  be  conclusively  presumed  that  he 
had  good  reasons  for  his  action. 

The  remaining  assignments  are  to  the  re- 
fusal to  permit  the  prisoner's  counsel  to  prove 
the  general  reputation  of  a  witness  for  the 
commonwealth,  even  when  coupled  with  an 
offer  to  follow  it  with  proof  as  to  the  repu- 
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tatlon  for  truth  and  veracity.  The  offer  was 
properly  excluded.  The  only  point  relevant  to 
the  case  was  the  truthfulness  of  the  wltnesc^ 
testimony.  This  might  be  attacked  by  direct 
contradiction,  or  by  showing  a  special  ani- 
mus or  prejudice  on  the  part  of  the  witness 
against  the  prisoner,  or  by  showing  a  bad 
reputation  for  truth  and  veracity  in  general. 
But  this  is  the  exent.  A  vicious  practice 
had  at  one  time  a  considerable  hold  in  some 
states,  aqd,  to  some  extent,  still  has  in  mod- 
em England— under  the  pretense  of  "letting 
the  Jury  know  who  the  witness  Is,"  of  allow- 
ing Indiscriminate  attacks  upon  the  general 
character  and  private  life  of  adverse  wit- 
nesses. No  doubt,  there  are  cases  where 
such  knowledge  might  materially  assist  the 
Jury  In  estimating  the  proper  weight  to  he 
given  to  the  testimony;  but  It  was  capable 
and  usually  productive  of  great  abuse,  by 
throwing  into  the  Jury  box  wholly  irrele- 
vant matter,  merely  Intended  to  excite  preju- 
dice against  the  witness.  In  this  case  the 
true  legal  rule  was  properly  enforced. 

Ail  the  assignments  of  error  are  technical, 
and,  having  no  legal  merit,  are  overruled. 
Judgment  aflirmed,  and  record  remitted  to 
the  court  below  for  the  purpose  of  execution. 


In  re  MAGEETS  ESTATE. 

Appeal  of  XJNION  TRUST  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

WILLS-CONSTRUCTION— PATUENT   OF   TAXB8. 

1.  Teatator  gave  a  certain  sum  to  his  execn- 
tora,  to  be  invested  by  them,  and  the  income  to 
be  paid  over  to  the  legatees  named,  and  direct- 
ed that  all  taxes  on  bequests  should  be  paid  out 
of  the  estate,  and  not  deducted  from  such  be- 
quests. Held  to  require  present  taxes,  such  as 
federal  succession  tax  and  state  collateral  in- 
heritance tax,  to  be  paid  out  of  the  estate,  and 
not  to  require  a  sum  over  and  above  the  amouut 
of  the  legacy  to  be  set  apart  to  provide  an  in- 
come from  which  future  state  taxes  should  be 
paid. 

Appeal  from  orphans'  court,  Allegheny 
county. 

In  the  matter  of  the  estate  of  Christofdier 
li.  Magee,  deceased.  From  an  order  dismiss- 
ing exceptions  to  adjudication,  the  Union 
Trust  Company  and  William  Addison  Ma- 
gee appeal.    Affirmed. 

Argued  before  MITCHELIi,  DEAN,  FELL, 
BUOWN,  MESTRBZAT,  and  POTTER,  JJ. 

W.  A.  Magee  and  Charles  A.  Fagan,  for 
appellantB.  William  D.Bvans  and  George  O. 
Wilson,  for  appellee. 

MITCHELL,  J.  The  testator  left  various 
sums  in  trust  for  life,  etc.,  as  legacies,  and 
farther  directed  that  "all  taxes,  federal  and 
state,  upon  the  bequests  made  and  legacies 
created  in  my  will,  and  the  codicils  thereto, 
shall  be  paid  out  of  my  estate,  and  not  de- 
ducted from  such  bequests  or  legades."  The 
executon  paid   the  federal  succession   tax 


and  the  collateral  Inheritance  tax  upon  the 
legacies  involved  in  these  appeals  out  of  the 
corpus  of  the  estate,  and  paid  the  amount  of 
the  legacies  in  full  to  the  trustees  for  the 
proper  parties;  but  the  legatees  demand  that 
an  additional  sum  be  paid  over  or  set  apart 
to  the  trustees,  sufficient  to  pay  the  state  or 
other  taxes  accruing  hereafter  on  the  legacies 
as  "money  at  interest" 

The  words  of  the  will  are,  "I  give  and  be- 
queath to  my  executor  •  •  •  the  sum  of 
fifty  thousand  dollars  in  trust  that  it  do  and 
shall  Invest  the  same,  and  pay  over  the  in- 
come thereof  to  W.  A.  M.,"  etc.;  and  the  the- 
ory of  appellants'  claim  is  that  the  corpus 
of  the  legacy  is  not  the  sum  named  in  gross, 
but  the  income,  and  that  the  latter  must 
therefore  be  protected  from  diminution  by 
taxes  during  the  whole  period  of  the  trust. 
But  this  Is  a  very  strained  constructiou,  not 
within  the  natural  meaning  of  the  words  or 
any  apparent  intent  of  the  testator.  The 
thing  given  was  the  definite  sum  named. 
That  was  the  legacy  on  which  the  taxes  were 
to  be  paid  out  of  the  estate,  and  which  was 
to  be  paid  over  in  full  without  deduction. 
What  the  testator  says  about  Income  is  not 
by  way  of  gift,  but  by  way  of  direction  to 
the  trustee  what  to  do  with  the  gift.  He 
did  not  give  whatever  money  might  be  nec- 
essary to  produce  a  definite  income,  free  from 
deduction  for  taxes,  but  a  definite  sum,  free 
from  deductions  at  the  time  of  payment,  but 
necessarily  contingent,  as  to  income,  upon 
the  rate  of  interest  obtainable,  and  the  taxes 
that  may  or  may  not  be  Imposed  on  the  In- 
vestment These  the  testator  could  not  an- 
ticipate with  any  certainty,  and  Us  will 
shows  no  intention  to  prpvide  for. 

Decree  affirmed. 


SHIELDS  et  al.  v.  McAULET. 

(Supreme  Court  of  PennsylTania.    Jan.  5, 
1903.) 

WIU/-CONSTRtJCTION— NATURB  OP  ESTATE. 

1.  Testator  devised  to  his  married  daughter 
certain  real  estate  to  be  held  and  used  by  her, 
free  from  the  control  of  her  husband,  and  as 
her  separate  estate,  with  the  further  provision 
that  her  child,  in  case  of  her  death,  should 
have  her  share.  Beld,  that  she  acquired  a  sole 
and  separate  use  of  the  property  without  any 
power  of  disposition. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;  Shafer,  Judge. 

Bill  by  Helen  D.  Shields  and  Thomas  L. 
Shields  against  James  O.  B.  McAuley.  From 
a  decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Helen  D.  Shields  was  a  daughter  of  Wil- 
liam Dickinson,  a  former  resident  of  Massa- 
chusetts, who  died  there,  bavlng  made  bis 
last  will,  by  which  he  provided  as  follows: 
"Item  6th:  All  the  rest  and  residue  of  my  . 
real  estate  or  personal  property  I  give  and  be- 
queath to  said  Maiy  W.  Dickinson,  Helen  D. 
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Shields  (to  be  beld  and  used  by  ber  free  from 
tbe  control  of  ber  busband,  and  as  ber  sep- 
arate estate),  Samuel  F.  Dickinson,  and 
George  Stewart  Dickinson,  eacb  to  have  one 
fourth  part  thereof,  share  alike,  and  their 
children  In  the  case  of  tbe  death  of  either  to 
have  tbe  share  of  tbe  parent" 

The  following  1b  tbe  opinion  of  the  court 

below: 

"The  bill  is  for  spedflc  performance  of  a 
contract  for  the  exchange  of  land,  and  the 
cause  was  heard  on  bill  and  answer.  The 
controversy  between  the  parties  arises  from 
the  Interpretation  of  a  clause  in  the  will  of 
William  Dickinson,  deceased,  whereby  he 
gave  to  Helen  D.  Shields,  one  of  the  com- 
plainants, and  others,  each  a  one-fourth  Inters 
est  of  tbe  lands  In  controversy,  tbe  gift  be- 
ing followed  by  the  words,  'and  their  chil- 
dren, In  the  case  of  the  death  of  either,  to 
have  the  share  of  the  parent'  The  will  also 
provides  that  the  share  of  the  complainant 
Helen  D.  Shields  is  'to  be  held  and  nsed  by 
her  free  from  tbe  control  of  ber  busband, 
and  as  her  separate  estate.'  The  contention 
of  the  defendant  is  that  the  deed  of  the  com- 
plainant Helen  D.  Shields  is  not  sufQdent 
to  convey  a  marketable  title  In  fee  simple 
In  ber  one-fourth  of  the  land,  first  for  the 
reason  that  tbe  will  creates  a  sole  and  sepa- 
rate use  in  her  without  giving  her  any  pow- 
er of  disposing  of  ber  Interest  and,  further, 
that  the  provision  that  her  children  shall 
take  In  case  of  her  death  reduces  her  share 
to  a  life  estate  only.  As  to  tbe  first  of 
these  contentions  we  are  clearly  of  tbe  opin- 
ion that  tbe  Interest  of  Mrs.  Shields  is  held  by 
her  as  a  sole  and  separate  use,  and  that  she 
cannot  dispose  of  the  same  by  deed  or  other- 
wise. As  to  the  second,  we  are  equally  clear 
that  the  will  devised  the  land  to  ber  In  fee 
simple;  that  her  children  can  have  no  In- 
terest in  the  property,  for  tbe  reason  that 
the  clause  above  stated  in  regard  to  the  chil- 
dren having  tbe  property  in  case  of  her  death 
refers  to  the  contingency  of  her  death  before 
the  death  of  the  testator  himself.  It  is  the 
uniform  rule  In  this  state,  for  whlcb  it  is  not 
necessary  to  cite  authority,  that  a  clause  In 
a  will  directing  what  shall  be  done  with  the 
property  In  case  the  devisee  shall  die  with- 
out children,  or  die  without  issue,  or  other 
such  contingency.  In  the  absence  of  anything 
in  the  will  to  indicate  the  contrary,  is  al- 
ways deemed  to  refer  to  a  death  without 
children  or  without  issue  before  the  death  of 
the  testator.  In  that  case  the  words  may 
be  fairly  capable  of  two  interpretations— ei- 
ther referring  them  to  tbe  death  of  the  testa- 
tor before  that  of  the  devisee  or  to  the  death 
of  the  devisee  without  leaving  children;  apd 
it  would  be  possible  for  neither  of  these  con- 
tingencies to  happen.  In  the  present  case 
the  contingency  is  not  the  death  of  the  devi- 
see before  that  of  the  testator.  There  is  no 
contingency  at  all,  as  the  devisee  is  sure  to 
die  at  some  time,  and  the  words  would,  there- 


fore, be  practically  witbont  meaning.  For 
tbe  reason  first  assigned,  however,  the  bill 
must  be  dismissed.  Let  a  decree  be  drawn 
dismissing  tbe  bill  at  tbe  cost  of  tbe  plain- 
tiff." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BBOWN,  MESTBBZAT,  and  POTTEK,JJ. 

J.  S.  Ferguson  and  B.  O.  Ferguson,  for 
appellants.  B.  T.  M.  McCready,  for  appel- 
lee. 

PEB  CUBIAM.  Judgment  affirmed  on  tbe 
opinion  of  tbe  court  below. 


In  re  BUCHIZKT'S  ESTATR 

(Supreme  Court  of  Peunsylvanla.     Feb.  9, 
1903.) 

ADMINISTRATION-CLAIM    OP   HKIR— BURDEN^ 
OF  PROOF. 

1.  Where  a  child  of  a  decedent  claimed  cer- 
tain real  and  personal  property  by  descent  as 
against  her  mother,  who  was  averred  to  be  the 
real  owner  under  a  resnlting  trust  the  burden 
of  proof  was  on  the  claimant 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In   tbe 
Bucblzky. 
tlons  to 
appeals. 

Argued  1 
BBOWN, 


matter  of  the  estate  of  Joseph 

From  a  decree  overruling  excep- 

tbe  adjudication,  Laura  Bucblzky 

Affirmed. 

.  before  MITCHELL,  DEAN,  FELL, 

MESTBEZAT  and  POTTBB.  JJ. 

George  B.  Jefferson,  for  appellant  J. 
Louis  Breltlnger,  for  appellee. 

PEB  CUBIAM.  Certain  real  and  personal 
property,  the  title  and  possession  of  which 
were  in  tbe  decedent  at  tbe  time  of  his 
death,  was  claimed  by  the  appellant  one  of 
bis  children,  as  hers  by  descent  from  her 
mother,  who  was  averred  to  be  tbe  real 
owner  under  a  resulting  trust  The  burden 
of  proof  was  upon  tbe  claimant  and  tbe 
court  below  found  that  the  evidence  totally 
failed  to  sustain  it  There  is  notlilng  in  the 
case  but  a  question  of  fact  which  does  not 
Justify  further  discussion. 

Decree  affirmed,  with  costs. 


In  re  BYBBS'  ESTATE. 
Appeal  of  DELAWABB  WATER  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 
INDBMNITT— RELSASa  OF  SIIRBTT— LACHES. 
1.  A  corporatiou  had  a  contract  to  bnild  wa- 
terworks for  a  town,  and  the  contractors  there- 
for gave  a  bond  to  the  corporation,  conditioned 
for  the  faithful   performance  of  the   contract 
which   contract   contained  a  clause  indemnify- 
ing the  town  from  liability  for  injuries  to  per- 
sons and  property  by  the  negligence  of  the  cor- 
poration.   A  child  was  injured  dnring  the  work, 
and  nine  years  thereafter  the  town  was  sued. 
Seven   months   after   ttie   action   was   brought, 
and  two  days  before  trial,  the  company  served 
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a  notice  on  the  administrator  of  one  of  its 
sureties  as  to  the  pendeucy  of  the  action.  The 
attorney  for  the  administrator  went  to  the 
court  and  found  the  case  on  trial,  but  did  not 
participate  In  it,  and  judgment  was  rendered 
af;niu8t  the  corporation,  which  conceded  its  lia- 
bility. iJeld  that,  because  of  the  delay  in  the 
notice,  the  surety  was  released. 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  E.  M.  Byers, 
deceased.  From  a  decree  dismissing  excep- 
tions to  the  adjudication,  the  Delaware  Wa- 
ter Company  appeals.    Afilrmed. 

The  following  is  the  opinion  of  the  lower 
court: 

"The  Delaware  Company,  a  New  Jersey 
corporation  doing  business  in  this  state,  has 
presented  a  claim  against  this  estate  for  $4,- 
654.79,  with  Interest  from  June  11,  1901;  be- 
ing the  amount  of  a  Judgment  recovered 
against  it  In  the  common  pleas  court  of  West- 
moreland coimty,  by  James  C.  Fisher,  for  use 
of  the  Dennlson  Water  &  Supply  Company  of 
Ohio.  The  lattor  company,  by  written  con- 
tract made  on  March  6, 1888,  with  the  village 
of  UrlchsTiUe,  state  of  Ohio,  agreed  to  con- 
struct waterworks,  lay  water  mains,  and  fur- 
nlsb  the  residents  of  the  village  with  water, 
and  also  covenanted  to  be  liable  for  all  dam- 
ages 'by  failure  to  guard  persons  and  prop- 
erty from  injury,  when  occasioned  by  the 
negligence,'  of  the  company,  and  to  hold  the 
village  harmless  therefor,  and  pay  any  sum 
that  might  be  recovered  against  it.  The  Den- 
nlson Water  &  Supply  Company  on  May  2, 
1888,  entered  Into  a  written  contract  with  the 
Delaware  Connmny,  by  which  the  latter 
agreed,  for  itself  and  successors,  to  construct 
the  system  of  waterworks  in  Urichsville  In 
accordance  with  the  conditions  prescribed  in 
the  contract  between  the  Dennlson  Water 
&  Supply  Company  and  the  village  of  Urichs- 
ville. 

"On  May  10,  1888,  the  Delaware  Company 
entered  into  a  written  contract  with  McCor- 
mick  &  Moran,  in  which  they  agreed  to  con- 
struct the  system  of  waterworks  in  Urichs- 
ville in  accordance  with  the  contract  between 
It  and  the  Dennlson  Water  &  Supply  Com- 
pany. 6n  June  16,  1888,  McCormlck  &  Mo- 
ran. with  Walter  J.  Kelly  and  E.  M.  Byers, 
this  decedent,  as  sureties,  executed  a  bond  to 
the  Delaware  Company  In  the  sum  of  $23,- 
OOO  for  the  faithful  performance  of  their  con- 
tract. McCDrmick  &  Moran  constructed  the 
waterworks,  laid  the  water  mains,  and  fin- 
ished their  contract  in  March,  1889,  when 
they  were  paid  the  contract  price.  On  Sep- 
tember 14,  1807,  James  G.  Fisher,  an  infant, 
by  his  next  friend,  brought  an  action  for  dam- 
ages In  the  common  pleas  court  of  Tusca- 
rawas county,  Ohio,  against  the  village  of 
Urichsville,  alleging  that  be  had  been  Injured 
on  August  29,  1888,  by  falling  Into  a  trench 
In  Deersvllle  avenue  in  said  village.  There- 
upon the  defendant  filed  a  petition  averring 
that,  if  the  plaiutifF  sustained  tlie  injury,  the 
trench  was  excavated  by  McCormlck  &  Mo- 


ran in  constructing  the  system  of  water- 
works; that  the  Dennlson  Water  Company 
had  covenanted  to  Indemnify  the  village  from 
all  damages  arising  from  the  construction; 
and  praying  that  the  company  be  made  a 
party  defendant;  and  It, '  being  duly  sum- 
moned, was  made  a  party  to  the  action.  It 
then,  by  letter  of  November  10,  1897,  to  Mc- 
Cormlck &  Moran,  the  receipt  of  which  was 
acknowledged  by  Moran  by  letter  dated  No- 
vember 19,  1897,  gave  them  notice  of  the  ac- 
tion, and  requested  them  to  be  present  and 
defend  It. 

"On  !day  6,  1898,  the  secretary  of  the  Dela- 
ware Company  served  a  notice  from  the-  com- 
pany on  the  admhiistrator  of  this  estate,  re- 
citing the  contracts  and  bond,  the  pendency 
of  the  action,  which  concluded  as  follows: 
'You  can  appear  and  taake  such  defense  or 
bare  such  defense  made  as  you  may  deter- 
mine will  best  protect  you  on  account  of  your 
liability  under  said  contract  and  bond.'  On 
receipt  of  this  notice  the  administrator,  whose 
counsel  was  absent  from  the  city,  sent  Mr. 
Shannon,  another  attorney,  to  New  Philadel- 
phia, Ohio,  'to  see  what  the  case  was  about.' 
When  he  arrived  there,  on  May  11  or  12, 1898, 
the  cause  was  on  trial.  He  was  requested  to 
take  part  In  the  trial,  but  decUned  because 
'he  bad  no  authority  to  take  part  in  the  case.' 
On  May  14,  1898,  a  verdict  was  rendered 
against  the  village  of  Urichsville  in  the  sum 
of  $3,300,  and  In  favor  of  It  on  Its  cross-peti- 
tion against  the  Dennlson  Water  &  Supply 
Company  In  a  like  sum.  It,  having  paid  this 
Judgment,  brought  an  action  upon  It  In  the 
common  pleas  court  of  Westmoreland  county 
on  March  21,  1901,  In  the  name  of  James  C. 
Fisher,  for  Its  use,  against  the  Delaware 
Company,  and  entered  Judgment  In  default 
of  an  appearance  and  afiSdavlt  of  defense  for 
$4,6S4.79,  which  the  defendant  company  paid. 
The  only  notice  the  administrator  of  this  es- 
tate had  of  the  pendency  of  this  action  was 
contained  In  a  petition  filed  in  this  court  by 
the  Delaware  Company  on  March  22,  1901; 
averring.  Inter  alia,  that  the  suit  had  been 
brought,  that  It  had  no  defense  thereto,  that 
it  would  have  a  claim  against  this  estate  for 
the  amount  recovered,  and  praying  for  a  sus- 
pension of  distribution  of  sufliclent  assets  of 
this  estate  to  satisfy  its  claim. 

"The  Delaware  Company  offered  no  evi- 
dence, other  than  the  record  of  the  Judgment 
of  the  common  pleas  court  of  Tuscarawas 
county,  Ohio,  to  show  that  the  Injuries  for 
which  the  plaintiff  there  recovered  resulted 
from  the  negligence  of  McCormlck  &  Moran 
in  laying  the  water  mains  In  the  village  of 
Urichsville.  The  record  of  this  Judgment,  as 
between  the  parties  and  privies  thereto,  Is, 
as  said  by.  Judge  Orlady  In  Fowler  v.  Bor- 
ough of  Jersey  Shore,  17  Pa.  Super.  Ct  3(56, 
'conclusive  evidence  of  the  existence  of  the 
defect  in  the  highway,  the  Injury  to  the  Indi- 
vidual, and  of  the  amount  of  the  damages.' 
It  is  only,  however,  conclusive  as  to  the  lia- 
bility of  the  defendants  therein,  as  a  party 
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bront^t  In  by  notice  'would  not  be  stopped 
from  showing  In  the  Be<M>nd  trial  •  *  • 
that  the  accident  did  not  result  through  hla 
neglect  of  duty.'  Fowler  v.  Borough  of  Jer- 
sey Shore,  supra.  To  make  the  administra- 
tor of  this  estate  privy  to  the  action,  It  was 
necessary  that  notice  should  be  given  to  him 
of  the  pendency  of  the  action,  requiring  him 
to  appear  and  defend  It.  Glltinan  v.  Strong, 
64  Pa.  242;  Brandt  on  Suretyship,  {  624. 
And  notice  to  McCormlck  &  Moran,  the  prin- 
cipals on  the  bond,  would  not  be  sufficient, 
as  the  record  of  Judgment  against  a  principal 
is  not  evidence  to  establish  the  debt  against 
the  surety  In  case  of  an  unliquidated  de- 
mand. Hostetter  v.  City  of  Pittsburgh,  107 
Pa.  419.  The  notice  to  the  administrator 
here  we  think  sufficient  in  substance,  but,  to 
be  efiTective,  It  must  be  given  within  a  rea- 
sonable time.  Bawle-  on  Covenants  for  Ti- 
tle, 231,  note  1,  and  cases  cited.  The  pur- 
pose of  the  notice  is  to  give  the  party  notified 
sufficient  time  to  Investigate  the  case'  and 
prepare  for  the  trial.  This  purpose  is  not 
consummated  If  the  notice,  as  here,  be  not 
given  until  seven  months  after  the  action  is 
brought,  and  a  few  days  before  the  cause  Is 
tried.  The  claim  was  a  very  stale  one— the 
cause  of  action  having  arisen  nine  years 
prior  to  the  bringing  of  the  suit;  more  time 
was  necessary  to  investigate  it  than  if  it 
had  been  of  recent  origin;  and  It  was  the 
duty  of  the  defendants  to  give  persons,  not 
parties  to  the  record,  of  whom  indemnity 
would  be  demanded,  prompt  notice,  so  that 
they  would  have  ample  opportunity  for  In- 
vestlgntion  and  preparation  for  defense.  The 
neglect  to  give  this  notice  Is  not  remedied 
by  the  fnct  that  Mr.  Shannon,  at  the  in- 
stance of  the  administrator,  went  to  the  coun- 
ty seat  to  Investigate  the  case.  It  was  then 
on  trial.  .  He  had  no  time  for  preparation, 
and,  even  if  he  had  been  anthorized  to  a.^ 
pear  for  the  administrator  and  participate 
in  the  trial,  be  would  have  been  justified  in 
refusing  to  do  so.  The  administrator  not 
being  a  party  to  the  record,  bis  attorney 
had  no  standing  to  apply  for  a  continuance', 
as  has  been  suggested  Mr.  Shannon  should 
have  done;  and.  if  a  continuance  were  de- 
sired, such  application  should  have  been 
made  by  the  defendants'  attorney.  'We 
think,  then,  the  record  of  this  judgment  is 
not  competent  evidence  here;  nor  is  the  rec- 
ord of  the  Judgment  of  the  common  pleas 
court  of  'Westmoreland  county,  upon  which 
it  Is  founded.  An  additional  reason  for  ex- 
cluding it  is  that  no  notice  or  opportunity 
was  given  to  the  parties  to  the  bond  to  de- 
fend. In  the  petition  filed  in  this  court, 
and  in  the  proceedings  in  the  Westmoreland 
county  court,  the  Delaware  Company  con- 
ceded its  liability,  but  that  concession  would 
not  affect  the  parties  to  the  bond. 

"The  'View  taken  of  this  case  makes  it  un- 
necessary to  consider  the  objections  to  the 
admission  of  the  different  contracts  in  evi- 
dence—It being  claimed  that  their  execution 


was  not  properly  proven— and  the  question 
raised  as  to  whether  or  not  the  sureties  on 
the  bond  of  McCormlck  &  Moran  would  be 
liable  for  damages  arising  from  their  negli- 
gence in  laying  the  'water  mains. 

"There  being  no  competent  evidence  to 
sustain  the  claim  of  the  Delaware  Company, 
it  must  be  disallowed." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

J.  McF.  Carpenter,  Paul  H.  Galther,  and 
Cyrus  E.  Woods,  for  appellant  J.  S.  Fer- 
guson, E.  G.  Ferguson,  D.  T.  Watson,  Johns 
McCleave,  S.  S.  Mehard.  R.  A.  Balph.  and  J. 
Balpb,  for  appellees. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  the  court  below. 


KRUEGER  V.  NICOLA. 

(Supreme  Conrt  of  Pennsylvania.    Jan.  6, 

1803.) 

PAROL    BVIDBNCB— WRITTKN    CONTRAOT-^C- 
TION  FOR  BREACH. 

1.  In  an  action  to  reform  a  written  contract 
parol  evidence  Is  inadmissible,  unless  the  decla- 
ration specially  sets  fortii  the  omission  to  have 
been  caused  through  frand,  accident,  or  mis- 
take, and  also  in  what  snch  fraud  or  accident 
consisted. 

2.  Where  plaintiff  sued  to  recover  damages 
for  breach  of  a  written  contract  for  the  exchange 
of  land,  and  plaintiff,  in  replication  to  the  affi- 
davit of  defense,  set  up  an  oral  agreement  before 
the  execution  of  the  written  agreement,  and  no- 
where averred  that  such  agreement  was  omit- 
ted l^  fraud,  accident,  or  mistake  from  the 
written  agreement,  plaintiff  cannot  offer  evi- 
dence as  to  the  alleged  oral  agreement. 

Appeal  from  Ck>urt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Oscar  E.  Krneger  against  Frank 
F.  Nicola.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

On  July  11,  1900,  plaintiff  and  defendant 
entered  Into  an  agreement  for  the  exchange 
of  land.  This  agreement  was  not  carried 
out,  and  plaintiff  sued  for  the  breach.  The 
defendant  filed  an  affidavit  of  defense.  In 
which  he  averred  that  plaintiff  did  npt  own 
certain  of  the  lands  which  be  agreed  to 
convey,  but  that  the  same  were  held  by  a 
third  party,  with  whom  there  existed  an  oral 
agreement  that  plaintiff  should  have  a  con- 
veyance of  the  land  upon  the  payment  of 
$10,000.  The  defendant  alleged  that  he  was 
at  all  times  willing  to  comply  with  bis  con- 
tract until  be  discovered  that  plaintiff  made 
it  absolutely  impossible  for  the  contract  to 
be  carried  out  To  meet  the  averments  of 
the  affidavit  of  defense,  the 'plaintiff  filed 
a  replication,  setting  up  an  alleged  cotem- 
poraneouB  parol  agreement  to  the  effect  that 
defendant  had  agreed  to  raise  the  $10,000  to 
jlay  for  the  land  plaintiff  was  to  get  from 
the  third  party,  defendant  taking  a  mortgage 
for  It  on  the  land  that  defendant  himself 
was  to  convey.    It  was  not  averred,  either  In 
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the  statement  of  claim  or  In  the  replicatloii, 
that  the  alleged  parol  agreement  was  omit- 
ted from  the  written  agreement  by  fraud, 
accident,  or  mistake. 

The  court  charged  In  part  as  follows:  "I 
desire  here  to  refer  to  what  seems  to  me  to 
be  the  most  Important  part  for  your  consid- 
eration. The  agreement,  as  It  Is  written, 
provides  for  the  exchange  of  the  properties 
upon  the  terms  which  have  been  detailed  to 
yon  at  great  length.  It  Is  supposed,  when 
parties  enter  Into  a  written  agreement,  that 
It  contains  the  whole  of  their  agreement  or 
understanding  at  the  time,  and  all  the  ne- 
gotiations or  talk  prior  to  the  time  of  the 
actual  execution  of  the  agreement  ar^ 
merged  In  this  agreement  But  In  this  case 
It  Is  alleged  on  the  part  of  the  plaintiff  that 
there  was  a  very  Important  matter  not  In- 
cluded in  this  agreement,  but  clearly  under- 
stood between  them  at  the  time,  and  that 
it  was  to  be  a  part  of  the  agreement,  and 
that  that  additional  agreement  between  them 
was  part  of  the  Inducement  or  consideration 
which  the  plaintiff  had  for  the  signing  or  exe- 
cution of  the  contract.  The  oral  agreement 
or  nnderstandlng  between  them  outside  of 
the  written  agreement  was,  as  the  plaintiff 
alleges,  a  covenant  or  agreement  on  the  part 
of  Nicola  to  furnish  flO.OOO  In  cash,  to  be 
raised  by  mortgage  or  mortgages  upon  these 
Greenfield  avenue  lots,  which  were  to  be  con- 
veyed to  the  plaintiff.  The  plaintiff  alleges 
that  that  was  the  distinct  understanding  at 
the  time,  and  that.  If  it  had  not  been  so 
understood,  he  would  not  have  entered  Into 
this  agreement  at  all.  He  alleges  that  it 
was  not  Included  in  the  written  agreement 
for  the  reason  tliat  the  article  of  agreement 
was  signed  late  in  the  evening  of  July  11th, 
and  when  they  had  not  time,  as  was  said,  to 
incorporate  that  in  it  They  were  about  to 
adjourn.  The  remark  was  made,  as  the 
plaintiff  alleges,  by  the  defendant  Nicola, 
that  it  was  well  understood,  and  that  it  would 
be  carried  out,  although  not  In  the  agree- 
ment, as  explicitly  as  if  it  had  been  incor- 
porated In  the  agreement  According  to  the 
plaintifT's  allegation,  they  separated  with 
tliat  understanding  that  this  raising  of  the 
$10,000  by  the  defendant,  Nicola,  was  as 
much  a  part  of  the  agreement  between  them 
as  if  incorporated  In  the  papers.  The  plain- 
tiff, alleging  that  there  was  this  additional 
agreement,  which.  In  point  of  fact  varies 
the  terms  of  the  original  agreement  the  bur- 
den is  upon  him  to  satisfy  you  that  this 
additional  oral  agreement  was  made.  It  is 
not  only  Ids  duty  to  satisfy  you  from  the 
weight  of  the  testimony,  but  the  burden  is 
npon  him  to  satisfy  you  that  this  oral  agree- 
ment was  made,  which  is  not  mentioned  in 
the  written  agreement  He  must  satisfy 
yon  by  proof  that  is  clear,  precise,  and  indu- 
bitable. Unless  he  has  so  satisfied  you  by 
the  testimony,  that  is  the  end  of  this  case, 
and  your  verdict  must  be  for  the  defendant. 
This  is  the  first  and  most  important  question 


for  your  consideration.  If  the  plaintiff  has 
failed  to  satisfy  you  from  the  weight  of  the 
testimony,  the  burden  being  upon  him,  then 
Ills  case  falls;  or  if  be  fails  to  satisfy  you 
by  evidence  or  proof  that  is  clear, '  precise, 
and  Indubitable,  his  case  falls,  and  your 
verdict  must  be  for  the  defendant" 

Argued  before  MITCHELL,  DBAN,  FELL, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

W.  B.  Rodgers,  William  M.  Hall,  Jr.,  and 
W.  B.  Adair,  for  appellant  D.  F.  Pattovon 
and  J.  li.  Stoner,  for  appellee. 

BROWN,  J.  The  agreement  on  which  the 
appellant  brought  this  suit  was  for  the  sale, 
or  rather  exchange,  of  real  estate.  He  al- 
leged in  the  statement  of  his  cause  of  ac- 
tion his  readiness  and  willingness  to  comply 
with  the  terms  of  the  written  contract  and 
claimed  damages  from  the  defendant  for  the 
latter's  failure  to  perform  them.  An  affi- 
davit of  defense  was  filed,  in  which  the  de- 
fendant averred  his  willingness  to  comply 
with  the  contract,  and  alleged  the  inability 
of  the  plaintiff  to  do  so  on  account  of  obsta- 
cles that  were  set  out  in  detail.  A  replica- 
tion was  then  filed,  in  which  the  plaintiff, 
in  answer  to  the  averment  In  the  affidavit  of 
defense  that  he  owed  $10,000  upon  the  prop- 
erty which  he  was  to  convey  to  the  defend- 
ant, set  up  an  alleged  oral  agreement  en- 
tered into  by  the  defendant  before  and  at  the 
time  the  written  one  was  executed,  by  the 
terms  of  which  the  defendant  had  'agreed  to 
raise  for  the  plaintiff  the  said  sum  of  $10,000 
to  enable  him  to  pay  off  what  was  substan- 
tially a  mortgage  upon  the  premises.  With 
the  pleadings  In  this  shape,  the  case  came  to 
trial,  and,  under  objection  by  the  defendant 
the  plaintiff  was  allowed  to  prove  the  oral 
cotemporaneous  agreement  set  out  in  his  rep- 
lication. 

Without  proof  of  the  kind  required  by  the 
law  In  a  case  like  this  that  Nicola  had  made 
the  wal  agreement  to  raise  the  $10,000  for 
Krueger.  it  Is  clear  the  plaintiff  bad  no  cause 
of  action  against  the  defendant,  and  the  Jury 
were  so  Instructed  by  the  learned  trial  Judge. 
It  is  equally  clear  that  his  statement,  con- 
taining no  averment  of  such  an  agreement, 
and  its  omission  from  the  written  one  by 
fraud,  accident,  or  mistake,  was  insufficient 
to  support  the  action,  and  a  Judgment  on  it 
could  not  be  sustained.  To  contradict  or  vary 
the  terms  of  a  written  contract  by  an  oral 
cotemporaneous  agreement  between  the  par- 
ties, there  must  be  allegation  as  well  as  proof, 
not  only  of  it  but  of  its  omission  through 
fraud,  accident  or  mistake  from  the  writing. 
This  has  been  ruled  so  frequentiy  that  refer- 
ence is  hardly  needed  to  one  or  two  of  the 
many  authorities  on  the  subject. 

In  Wodock  v.  Robinson,  148  Pa.  503,  24 
Atl.  73,  the  plaintiff's  statement  set  forth  a 
written  lease,  In  which  the  lessee,  her  hus- 
band, covenanted  to  keep  the  premises  in 
good  order  and  repair  during  the  tem^  but 
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there  was  an  allegation  of  an  oral  agree- 
ment on  the  part  of  the  lessor,  at  the  time  of 
the  execution  of  the  lease,  that  he  would  re- 
pair and  maintain  the  property  In  good  and 
safe  condition.  A  demurrer  was  flled  on  the 
ground  that  the  alleged  oral  agreement  was 
contradictory  of  the  terms  of  the  lease,  and 
Inadmissible  In  contradiction  of  It,  In  the  ab- 
sence of  any  allegation  of  fraud,  accident,  or 
mistake.  Ihb  demurrer  was  sustained,  and 
in  aMrming  the  Judgment  we  adopted  as  our 
pwn  the  following  language  from  the  opinion 
of  the  learned  Judge  below:  "It  is  nowhere 
alleged  In  the  statement  that  the  lessee  was 
Induced  to  sign  the  lease  by  any  fraud,  or 
that  there  was  any  accident  or  mlstalie  In 
the  drawing  up  of  the  instrument  or  In  the 
Inseftlou  of  the  covenant  by  which  the  les- 
see bound  hlmSelf  for  the  repairs  necessary 
to  keep  the  premises  In  good  order  and  condi- 
tion. There  is  only  the  bald  statement  that 
the  defendant,  when  the  lease  was  executed, 
promised,  through  her  agent,  that  she  would 
repair.  The  alleged  promise  Is  therefore  In 
flat  contradiction  of  the  terms  of  the  Instru- 
ment signed  and  sealed  by  the  parties,  and,  in 
the  absence  of  a  distinct  averment  In  the 
plalntllTB  statement  of  fraud,  accident,  or 
mistake,  could  not  be  proved  at  the  trial,  for 
It  Is  as  true  now  as  it  ever  was,  and  Is  a  rule 
too  firmly  rooted  In  Justice  and  honesty  to  be 
easily  eradicated  from  any  system  of  wise 
laws,  that  all  negotiations,  all  conversations, 
all  oral  .promises,  all  verbal  agreements,  are 
forever  merged  In,  superseded  and  extinguish- 
ed by,  the  sealed  Instrument  which  is  the 
final  outcome  and  result  of  the  bargaining  of 
the  parties.  Unless  you  aver  fraud  or  mis- 
take, you  can  no  more  Incorporate  in  it  what 
does  not  there  appear  than  you  can  make  and 
seal  a  new  bond  for  the  parties  without  their 
consent.  You  can  no  more  blot  out  a  word 
which  it  contains  than  you  can  tear  off  the 
signatures  and  seals  of  the  parties.  'Manent 
llterse  scriptse'  is  still  the  rule.  The  written 
instrument  shall  stand  as  the  sole  exponent 
of  the  minds  of  the  parties." 

Hunter  v.  McHose,  100  Pa.  38,  was  a  case 
In  which  the  plaintiffs  offered  to  prove  on  the 
trial,  Just  as  here,  an  oral  agreement  on  the 
part  of  the  defendant  which  had  not  been  in- 
corporated In  the  written  one,  but  was  al- 
leged to  have  been  the  Inducement  to  them 
to  sign  It  There  was  no  averment  that  it 
had  been  omitted  by  fraud  or  mistake,  and 
the  evidence  offered  was  excluded.  In  sus- 
taining this  ruling,  we  said:  "Had  the  decla- 
ration In  this  case  contained  the  same  aver- 
ments as  In  Gower  v.  Sterner,  2  Whart  75, 
namely,  that  the  cotemporaneous  parol  agree- 
ment offered  to  be  proved  was  Intended  by 
the  parties  to  have  been  Inserted  In  the  cov- 
enant, but  was  omitted  therefrom  by  the 
mistake  of  the  scrivener,  there  would  have 
been  ground  for  holding  that  the  offer  of  evi- 
dence rejected  should  have  been  admitted. 
Such  an  averment,  if  proved,  would  have 
Justified    a   reformation   of   the    instrument. 


What  a  chancellor  would  decree  to  be  done, 
the  courts  of  this  state  consider  as  actually 
done.  Covenant  then  would  be  the  proi>er 
action  upon  the  Instrument  as  reformed.  The 
plaintiffs,  however,  contented  themselves  with 
declaring  on  the  instrument  as  they  alleged 
was  agreed,  without  an  averment  either  of 
fraud  or  mistake.  This  did  not  meet  the  exi- 
gency of  the  rule,  which  requires  that  the  de- 
fendant should  have  distinct  notice  of  the 
ground  upon  which  the  proposed  reformation 
is  asked,  that  he  might  come  prepared  to  meet 
It  *  *  *  Parol  evidence  Is  inadmissible 
to  reform  a  written  contract  according  to  the 
Intention  of  the  parties,  unless  the  declara- 
tion specially  sets  forth  the  fraud  as  a  ground 
for  such  reformation.  The  same  rule  ap- 
plies, of  course,  to  the  case  of  a  mistake." 
The  rule  that  the  allegata  and  probata  must 
agree  In  a  case  like  this  is  not  a  mere  tech- 
nical one.  Rogers,  J.,  in  Clark  v.  Partridge. 
2  Pa.  13. 

Assuming,  on  the  authority  of  Mahon  t. 
Gormley,  24  Pa.  60,  and  Murray  et  al.  v. 
Keyes  et  ux.,  35  Pa.  381,  that  a  material  de- 
fect In  a  narr.  may  be  cured  by  a  replica- 
tion, to  be  regarded  as  an  amendment  to  it 
(though  the  much  better  practice  la  to  for- 
mally amend  the  narr.  Itself),  such  replica- 
tion. It  need  hardly  be  said,  must  be  as  full 
as  ijie  amendment  for  wulch  it  is  substitut- 
ed. The  replication  here  contaUis  simply  an 
averment  of  the  cotemporaneous  parol  agree- 
ment, with  no  allegation  of  its  omission  from 
the  written  one  by  mistake;  As  a  support  to 
the  defective  narr.,  this  replication  was  with- 
out strength,  and  useless.  Under  the  plead- 
ings, the  testimony  as  to  the  oral  agreement, 
promptly  objected  to  on  the  ground  that  there 
was  no  allegation  Ui  the  pleadings  that  It  had 
been  omitted  from  the  written  contract  by 
fraud,  accident,  or  mistake,  should  have  been 
excluded. 

At  present  it  is  not  necessary  that  we  con- 
sider other  Questions  raised  on  this  appeal, 
for  In  sustaining  the  first  assignment  of  er- 
ror we  reverse  the  Judgment  without  award- 
ing a  new  trial. 

Judgment  reversed. 


MILLER  v.  McKEESPORT  CONNECTING 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  5t 
1903.) 

INJURY  TO  BMPL.OTd^FELLOW  BBRVANT. 

1.  In  an  action  by  a  brakeman  injured  while 
operating  a  switch  by  the  rear  car  of  a  freight 
train  jumping  the  track,  it  apjpeared  that  the 
cars  were  coupled  with  links  instead  of  bars, 
causing  the  accident;  that  the  trainmen  had 
used  them  iiegligently,  when  there  weie  many 
bars  in  the  yard  that  could  have  been  used. 
Held,  that  the  injury  was  caused  by  the  negli- 
gence of  fellow  servants. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County;    Shafer,  Judge. 
Action   by  Jacob  W.   Miller  against  the 
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McKeesport  Gonnectiiig  Ballroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

The  plaintiff  was  injured  while  employed 
aa  a  brakeman.  At  the  time  of  the  accident 
he  was  operating  a  switch  near  a  cnrre,  and 
aa  a  train  passed  the  rear  car  Jumped  the 
track  and  struck  and  injured  plaintiff.  It 
appeared  that  the  accident  was  caused  by  the 
trainmen  using  links  instead  of  bars  to 
couple  cars.  The  evidence  showed  that  there 
were  plenty  of  bars  In  the  yard  not  in  use. 
Verdict  for  plaintiff  for  $4,060. 

The  following  is  the  opinion  of  the  trial 
court: 

"There  was  a  rerdlct  for  the  plaintiff 
for  damages  for  i>er8onal  Injuries,  subject  to 
the  question  of  law  reserved  whether  there 
was  any  evidence  entitling  the  plaintiff  to 
recover.  There  is  evidence  to  go  to  the 
Jury  to  the  effect  that  the  plaintiff's  injury 
was  caused  by  the  failure  to  use  a  connect- 
ing bar  instead  of  a  link  In  coupling  the 
cars,  one  of  which  left  the  track  and  struck 
the  plaintiff.  There  is  also  evidence  that 
these  bars  were  not  furnished  by  the  com- 
pany in  such  quantities  as  to  be  convenient, 
and  to  be  found  at  all  times  by  the  trainmen 
without  a  considerable  search,  and  com- 
plaints were  made  of  this  to  the  superin- 
tendent of  the  defendant  company.  The 
method  of  furuishing  them  was  to  distribute 
them  on  the  ground  along  the  tracks  at  va- 
rious points,  and  to  keep  the  surplus  in  a  box 
at  the  stock  bouse.  They  were  made  on  the 
premises  by  blacksmiths  at  two  different 
shops,  a  mile  or  so  apart.  The  evidence  of 
the  plaintiff  also  shows  that  there  were  some 
30  or  more  of  them  in  the  yard  somewhere 
at  the  time  of  the  accident.  Only  a  few 
were  needed  at  any  one  time,  as  they  were 
only  used  on  sharp  curves  In  two  or  more 
places  In  the  yards.  It  was  usual,  if  none 
could  be  found  elsewhere,  to  take  them  from 
the  cars  which  were  standing  In  the  yards, 
upon  which  they  had  been  previously  used, 
although  this  involved  considerable  trouble. 

"The  testimony  of  the  brakeman  of  the 
train,  the  car  of  which  caused  the  damage. 
Is  that  he  thought  coupling  bars  ought  to 
be  used  in  coupling  the  train  to  go  on  that 
particular  curve;  that  he  hunted  for  one  on 
the  ground  along  the  tracks  and  at  the  stock 
bouse,  and  looked  about  the  blacksmith  shop, 
and,  not  finding  any,  he  and  the  remainder 
of  the  crew  proceeded  to  couple  the  cars  with 
ordinary  links,  and  to  run  them  back  aud 
forth  over  the  curve. 

"The  controlling  question  seems  to  be 
whether  the  cause  of  the  Injury  was  a  failure 
ou  the  part  of  the  defendant  to  furnish  con- 
necting bars,  or  the  negligence  of  the  crew 
of  the  train  by  which  the  plaintiff  was  hurt 
in  not  finding  some  of  the  bars,  which  the 
plaintiff's  evidence  shows  were  in  the  yard, 
and  using  them  in  making  up  the  train.  As 
the  bars  were  not  fixed  appliances,  but  la  the 
nature  of  portable  tools,  and  such  as  the  em- 
&iA.-32 


ploy 6s  of  the  company  were  expected  to  hunt 
for  in  the  yard  and  along  the  tracks,  and  as 
there  were  in  the  yard  several  times  as  many 
as  were  needed,  and  there  is  no  evidence  that 
they  were  in  use,  It  seems  to  us  that  It  was 
the  duty  of  plaintlff^s  co-employ6s,  who  made 
up  the  train  and  operated  it,  to  hunt  for  the 
bars  until  they  found  them,  and  then  to  use 
them,  and  that  to  attempt  to  run  the  cars 
without  them,  and  thus  expose  the  defend- 
ant's property  and  the  lives  of  themselves 
and  their  co-employ£s  to  great  danger,  was 
negligence:  if  so,  the  plaintiff  was  injured 
by  the  negligence  of  his  co-employS,  and 
cannot  recover.  It  is  ordered  that  Judgment 
be  entered  for  the  defendant  non  obstante 
veredicto." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

T.  O.  Jones,  John  F.  Calhoun,  and  George 
A.  Johnston,  for  appellant  W.  B.  Rodgers, 
for  appellee. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  court  below  on  the  point  re- 
served. 


WALL  T.   CITY  OF  PITTSBTmG. 

(Supreme  Court  of  Pennsylvania.     Jan.  6, 
1903.) 

MUNICIPAL  CORPORATIONS-DEFECTIVE 
BTRBBTS— NBQLIGBNCB. 

1.  Where  a  roadway  ■within  the  limits  of  a 
city  is  a  refrnlarly  laid  out  street,  and  has  been 
so  for  several  years,  the  city  must  maintain  it 
in  a  reasonably  safe  condition,  though  it  is  on 
a  hillside  near  the  outskirts. 

2.  In  an  action  to  recover  damages  for  per- 
sonal injuries  by  an  alleged  defect  in  a  street 
crossiug,  evidence  held  sufficient  to  take  the 
question  of  the  negligence  of  the  city  to  the 
Jury,  so  that  an  order  directing  a  nonsuit  was 
error. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County;  Brown,  Judge. 

Action  by  Mary  Wall  against  the  city  of 
Pittsburg.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  DE.\X,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Edward  J.  McKenna  aud  Charles  F.  Mc- 
Kenna,  for  appelhint.  W.  A.  Blakeley  and  T. 
D.  Camahan,  for  appellee. 

DEAN,  J.  Mary  Wall,  the  plaintiff,  lived 
on  the  south  side  of  Primrose  street,  in  the 
city  of  Pittsburg.  On  the  north  side  of  the 
street  there  is  a  board  footwalk  running 
the  length  of  the  street.  There  is  no  walk  in 
front  of  plaintiff's  residence.  The  street  Is 
higher  than  the  board  walk.  There  is  a  dirt 
crossing  or  path  leading  from  almost  in 
front  of  plaintiff's  residence  to  the  board 
walk  on  the  north  side  of  Primrose  street 
The  street  being  almost  three  feet  higher 
than  the  walk,  there  was  a  rather  abrupt 
descent  from  the  end  of  the  crossing  to  the 
walk.    On  the  evening  of  November  24,  190O, 
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after  dark,  the  plaintiff  left  ber  home,  and 
took  the  crossing  from  the  south  side  to 
reach  this  board  walk  on  the  other  aide.  In 
going  down  the  descent,  Jnst  after  she  had 
made  a  step  or  two,  sbe  fell  into  a  hole,  and 
broke  her  leg,  bmlsed  her  thigh,  and  sus- 
tained other  inluries  which  disabled  her 
for  several  months.  The  hole  Into  which  she 
fell  was  just  at  the  side  of  the  descent  from 
the  street  to  the  board  footwalk,  was  about 
2^  feet  deep,  and  of  about  the  same  diame- 
ter. It  had  been  there  since  the  May  pre- 
ylouB,  and  was  plainly  observable  in  day- 
light It  was  where  a  lamppost  formerly 
stood,  but  the  post  had  been  removed,  leav- 
ing the  hole  nndlled.  The  street  was  dimly 
lighted  by  gasoline  lamps,  but  the  hole  was 
not  visible  in  tbe  nighttime,  although  plainly 
so  by  day.  The  plaintiff,  every  day  for 
months,  had  taken  the  same  route  across  tbe 
street,  and  then  on  tbe  board  walk  to  and 
from  her  work  at  a  glass  factory.  She  te»- 
titles  sbe  had  never  seen  this  hole. 

Tbe  learned  trial  Judge  In  tbe  court  below 
was  of  opinion  negligence  on  the  part  of  the 
dty  was  not  shown,  and  that  plaintiff's  own 
testimony  disclosed  contributory  negligence 
on  her  part,  and  directed  a  nonsuit,  which 
afterwards,  on  motion,  he  refused  to  take  off, 
and  we  have  this  appeal  by  plaintiff. 

On  the  question  of  the  city's  negligence 
tbe  court  seems  to  have  ruled  the  case  on 
the  authority  of  Monongahela  City  v.  Fisch- 
er, 111  Pa.  9,  2  Ati.  87,  56  Am.  Hep.  241,  and, 
if  the  facts  in  this  case  were  at  all  the  same, 
his  ruling  would  be  correct.  That  was  a 
case,  however,  of  an  ordinary  country  road 
on  the  extreme  outskirts  of,  although  within, 
the  dty  limits.  It  was  ruled  that:  "In  close- 
Hy  built-up  portions  of  the  city,  it  is  the  duty 
-of  the  authorities  to  keep  tbe  entire  street 
fa  a  safe  condition,  but  this  Is  not  the  rule 
as  regards  country  roads  within  the  terri- 
torial limits  of  the  dty.  It  is  sufficient  if  a 
portion  of  tbe  width  of  the  road  is  kept  in 
smooth  condition,  and  safe  and  convenient 
for  travel."  There  is  no  doubt  that,  if  a 
roadway  be  within  tbe  dty  limits,  and  still 
be  kept  in  all  respects  a  country  road,  the 
duty  of  the  dty  with  regard  to  it  is  greatiy 
relaxed.  Nor  is  a  municipality  usually 
bound  to  lay  out,  open,  and  construct  streets 
until  they  are  necessary  for  the  accommoda- 
tion of  the  public.  But  Primrose  street  was 
not  an  ordinary  public  road,  as  in  Monon- 
gahela  v.  Fischer,  supra.  It  was  a  regularly 
laid  out  street  at  the  time  of  the  accident, 
»n  the  dty  plan,  and  had  been  so  laid  out 
for  several  years.  True,  it  was  on  a  hill- 
side, and  perhaps  incapable  of  such  com- 
pact settlement  fronting  It  as  some  other 
dty  streets,  yet  it  had  an  established  width 
— 10  feet;  was  lighted,  although  poorly,  by 
street  lamps;  had  a  board  footwalk  on  the 
north  side.  Perhaps,  under  the  rulings,  the 
duty  of  the  city  under  the  circumstances 
was  not  so  rigid  as  imposed  on  it  with  ref- 
erence to  the  closely  built-up  parts,  but  rela- 


tively It  was  the  same.  Wbat  was  Its  duty 
as  to  this  street,  not  closely  built  up,  having, 
therefore,  a  small  population  on  a  hillalde 
near  tbe  outskirts  of  the  dty  territory? 
Clearly,  to  maintain  the  street  and  ddewalk 
in  a  reasonably  safe  condition  for  pnblic 
travel,  under  such  drcumstances,  by  night 
and  by  day.  It  bad  but  one  sidewalk— tbat 
on  the  north  side  of  the  street  The  street 
was  very  slanting,  and  that  one  was  probably 
sufficient  for  tbe  somewhat  thinly  scattered 
Inhabitants.  There  was  no  walk  on  tbe 
south  side,  and  It  invited  no  one  to  walk 
there.  But  It  did  profess  to  keep  a  reason- 
ably safe  walk  on  the  north  side.  Tbis 
was  an  invitation  to  the  public  to  use  it 
Whether  the  dty  was  negligent  was,  there- 
fore, a  question  for  the  jury  under  the  evi- 
dence, and  not  for  tbe  court 

The  next  question  Is,  did  plaintUTs  evi- 
dence clearly  disclose  a  case  of  contributory 
negligence?  We  think  that  was  also  a  ques- 
tion for  the  jury.  The  night  was  dark.  The 
street  was  muddy.  The  usual  and  apparent- 
ly safe  method  was  to  cross  at  the  crossing 
from  her  side  of  the  street,  where  there  was 
no  footway,  to  the  board  walk  on  tbe  other. 
As  she  descended  the  narrow  path  down  the 
declivity  from  the  street  to  the  board  walk, 
she  fell  into  this  hole,  which  was  close  to 
the  path.  Tbe  natural  human  Instinct  of  an 
adult  is  to  avoid  peril  to  life  and  limb  by 
exerdslng  due  care;  hence  the  presumption 
of  law  is  against  negligence— a  presumption 
which  Is  only  overcome  by  proof.  True,  the 
proof  may  be  disclosed  by  plaintiff's  own  evi- 
dence, still  we  do  not  see  such  proof  of  it 
here  as  warrants  a  court  as  matter  of  law 
in  declaring  her  guilty  of  contributory  negli- 
gence. She  testifies  she  did  not  know  tbe 
hole  was  there.  But  suppose  she  did.  she 
took  the  ordinary  and  only  known  narrow 
path  to  reach  the  board  walk.  Due  care  did 
not  absolutely  require  she  should  see  it  on  a 
dark  night  in  ber  attempt  to  reach  the  board 
walk  from  the  street.  In  the  exercise  of  the 
greatest  care  she  might  have  st^]^  Into  It 
True,  as  argued  by  tbe  court  below  and  ap- 
pellee here,  she  might  have  heedlessly  rushed 
down  a  8%  foot  vrtde  walk  not  looking  where 
she  placed  ber  feet  and,  if  so.  she  was  negli- 
gent; hut  that  was  a  fact  for  tbe  Jury. 

Tbe  judgment  is  reversed,  and  a  proce- 
dendo awarded. 


SMITH  V.  McCANN. 

(Supreme  Court  of  Penusylvania.     Jan.  5, 
1903.) 

REAL  BSTATB  AaBNT-AUTHORITT. 
1.  A  broker  who  has  an  exclasiTe  right  for 
60  days  to  sell,  at  a  fixed  price,  certain  real  es- 
tate, cannot  bind  his  principal  by  a  contract 
in  which  the  time  for  completion  of  the  pur- 
chase and  the  payment  of  the  price  is  extended 
30  days  after  the  expiration  of  the  60  days. 

Appeal  from  Court  of  Common  Pleaa,  Alle- 
gheny County;  Sbafer,  Judge. 
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BlU  by  A.  O.  Smith  against  Dayld  8.  Mc- 
Cann,  executor  of  Thomas  N.  Lea.  From  a 
Judgment  dismissing  the  bill,  plaintlfl  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  the  trial 
court: 

"The  bill  Is  for  specific  performance  of  a 
contract  to  sell  land.  It  is  alleged  that  the 
defendant,  as  executor,  had  power  to  sell 
at  private  sale  all  of  testator's  real  estate. 
That  he  signed,  as  executor,  a  writing  by 
which  he  gave  to  one  E.  P.  Keams  the  ^- 
cluslve  right  or  privilege  to  sell,  or  offer  to 
sell,  at  $150  an  acre,  for  60  days  all  those 
43.86  acres,  more  or  less,  belonging  to  the 
estate  of  Thomas  N.  Lea,  in  Scott  tovrasblp, 
Allegheny  county;  In  case  of  sale,  compen- 
sation to  be  2%  per  cent  Tliat  on  the  last 
of  the  60  days  Keams  made  an  agreement 
of  sale,  as  agent  for  D.  S.  McCann,  whereby 
be  agreed  to  sell  to  Smith  a  certain  tract  of 
land  in  Scott  township,  which  he  describes 
by  metes  and  bounds,  containing  43.86  acres, 
for  $6,579,  of  which  $100  was  paid  to  Keams, 
and  the  balance  on  January  18,  1902,  or 
sooner,  at  the  option  of  the  plaintiff. 

"To  this  bill  the  defendant  has  demurred 
for  several  reasons,  the  chief  of  which  is 
that  the  p&per  signed  by  McCann  did  not 
authorize  Keams  to  make  a  contract  of 
sale  with  any  one  in  McCann's  name  as  ex- 
ecutor, but  was  only  an  employment  as  a 
broker  to  effect  a  sale.  This  seems  to  be  a 
true  Interpretation  of  the  paper.  Besides, 
eyen  if  the  paper  did  authorize  Keams  to 
enter  into  a  contract  of  sale  with  plaintiff, 
it  did  not  authorize  the  contract  made  by 
which  the  payment  of  the  purchase  money 
Is  postponed  for  30  days  beyond  the  time 
limited  in  the  alleged  power  of  sale. 

"There  is  another  reason,  moreover,  not 
assigned  as  ground  of  demurrer,  which  we 
think  is  equally  fatal  to  the  plaintiff — claim 
for  relief — and  that  is,  that  the  alleged  pow- 
er of  sale,  which  must  be  relied  on  to  take 
the  case  oat  of  the  statute  of  frauds,  does 
not  contain  a  sufficient  description,  or  any 
description,  of  the  land.  It  calls  for  43.86 
acres  belonging  to  Thoipas  N.  Lea's  estate, 
in  a  certain  township.  There  is  nothing 
whatever  to  Identify  the  land.  The  descrip- 
tion Is  good  enough,  no  doubt,  for  a  contract 
of  employment  as  a  broker,  which  does  not 
need  to  be  in  writing,  but  not  sufficient  In 
a  contract  to  convey. 

"The  demurrer  is  therefore  sustained,  and 
the  bfl]  dismissed  at  the  plaintiff's  costs." 

Argned  before  MITOHELL,  DEAN,  FELL, 
BROWN,  BiESTREZAT,  and  POTTEH,  JJ. 

B.  L.  Keams,  for  appellant  Harry  J. 
Nesbitt  3.  3.  ItUlIer,  and  John  L.  Prestley, 
for  appellee. 

FOTTBR,  3.  This  to  a  bill  filed  to  mforce 
specific  performance  of  a  contract  to  sell 
real  estate.  On  October  19, 1901,  the  defend- 
ant M  execntor,  gave  \a  writing  to  one  B. 


P.  Keams  an  exclusive  right  for  and  during 
the  ensuing  60  days,  to  sell  or  offer  for  sale, 
at  a  fixed  price,  certain  property  belonging 
to  the  estate  of  Thomas  N.  Lea.  In  case  bf 
sale,  a  commission  was  to  be  allowed. 

Mr.  Keams  did  not  complete  the  sale  with- 
in the  time  limited  by  the  definite  terms  of 
Ms  written  authority,  but  on  the  day  before 
the  expiration  of  the  period  he  undertook  to 
make,  op  behalf  of  his  principal,  a  contract 
of  sale  with  the  plaintiff  in  this  case,  in 
which  the  time  for  the  completion  of  the 
purchase,  and  the  payment  of  the  purchase 
money,  was  extended  for  an  additional  30 
days. 

We  see  nothing  In  the  terms  of  the  agent's 
employment  which  would  Justify  the  con- 
clusion that  the  agreement  made  by  Mr. 
Keams  with  the  plaintiff  constittited  a  valid 
contract  with  the  defendant.  The  employ- 
ment of  Mr.  Keams  was  only  as  a  real  estate 
broker,  and  It  was  not  within  the  scope  of 
his  authority  as  such  to  bind  his  principal 
by  an  agreement,  the  terms  of  which  were 
not  authorized  by  him,  and  which  was  never 
brought  to  bis  notice  or  accepted  by  him. 
It  follows  that  the  contract,  which  Is  the 
foundation  of  this  bill,  was  never  authorized 
by  the  defendant.  What  he  did  do  was  to 
authorize  Mr.  Keams  to  make  a  sale  within 
the  ensuing  60  days.  The  power  to  sell  for 
a  specific  sum,  unless  otherwise  stated, 
means  a  cash  sale,  and  a  sale  is  not  com- 
pleted until  the  purchase  money  is  paid. 
If  the  agent  had  power  to  go  beyond  the 
terms  of  his  written  authority,  and  as  In 
this  case  extend  the  authorized  time  limit 
for  an  additional  30  days,  he  would  have 
.power  to  extend  It  for  an  indefinite  period. 

There  being  no  basis  upon  which  the  bill 
can  be  maintained,  other  points  suggested  in 
the  argument  need  not  be  considered.  The 
court  below  was  entirely  correct  In  sustain- 
ing the  demurrer  and  in  dismissing  the  bill. 

The  assignments  of  error  are  overruled, 
and  the  decree  to  affirmed. 


SIMPSON  V.  REED. 

(Supreme  Court  of  Pennsylvania.     Jan.  8, 
1903.) 

WILLS— CONSTRCCTION— NATURE  OP  ESTATB. 
1.  Testator  devised  to  his  unmarried  daughter 
certain  real  estate  for  life  only,  remainder  aft- 
er her  death  "to  her  child  or  children  in  fee, 
but,  if  my  said  daaehter  at  the  time  of  my 
decease  has  neither  husbaud,  child,  nor  chil- 
dren," she  may  dispose  of  her  share  as  she 
sees  proper.  There  was  a  farther  provision 
that  if  any  devisee  refused  to  take  his  devise 
it  should  revert  back  to  the  estate,  and  be  di- 
vided among  his  other  "said  heirs  equally." 
Beld,  that  ue  daughter  took  on  estate  in  fee 
tail  general,  which  under  the  act  of  April  27, 
1856  (P.  L.  1856,  p.  368),  resolved  Into  a  fee 
simple. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 
Action  by  Martha  Bell  Simpson  against 
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3.  A.  Reed.    Judgment  tor  defendant,  and 
plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN.  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

R.  A.  Balpli  and  James  Balpb,  for  appel- 
lant   O.  P.  Robertson,  for  appellee. 

DEAN,  J.  This  is  a  case  stated  for  the 
Interpretation  of  the  will  of  T.  P.  Simpson, 
late  of  Pittsburg,  deceased.  The  will  Is 
dated  In  March,  1899.  Clause  4  of  It  Is  sus- 
ceptible of  two  distinct  constructions,  as 
to  the  exact  estate  taken  under  it  by  the 
devisee,  this  appellant  It  Is  as  follows: 
"Item  4.  I  give,  devise  and  bequeath  to  my 
daughter,  Martha  Bell  Simpson,  the  equal, 
undivided  one-fifth  part  or  share  of  all  my 
real  estate  for  life  only,  remainder  after  her 
death  to  her  child  or  children  in  fee,  but  if 
my  said  daughter  at  the  time  of  her  de- 
cease has  neither  husband,  child,  or  children 
she  may  also  dispose  of  her  said  part  or  share 
of  said  real  estate  as  she  sees  proper." 

The  court  below  was  of  opinion  that  appel- 
lant took  but  a  life  estate  under  this  clouse, 
and  rendered  judgment  for  defendant.  Does 
the  rule  in  Shelley's  Case  control  tfie  inten- 
tion? We  restate  it:  "When  an  ancestor  by 
any  gift  or  conveyance  takes  an  estate  of  free- 
hold, and  in  the  same  gift  or  conveyance  an 
estate  Is  limited  either  mediately  or  immedi- 
ately to  his  heirs  in  fee  or  in  tail,  always  in 
such  cases  'heirs'  are  words  of  limitation  of 
the  estate,  and  not  words  of  purchase."  Al- 
thouRh  ft  cardinal  rule  in  the  interpretation 
of  wills  is  to  ascertain  and  then  adopt  the 
intention  of  testator,  yet  if  the  devise  for 
consideration  comes  under  the  operation  of, 
Shelley's  rule  the  words  must  be  taken  as 
they  stand,  in  their  strict  legal  signification. 
The  question  is  not  whether  the  testator  in- 
tended the  rule  should  not  operate,  for  that 
is  not  subject  to  his  power,  but  whether  he 
used  words  synonymous  with  heirs  of  the 
body.  The  rule  perhaps  in  every  Instance 
subverts  an  Intent.  It  controls  the  interpre- 
tation of  devises  and  grants  by  deed,  and 
as  said  by  Gibson,  C.  J.,  in  Hlleman  v.  Bous- 
laugh,  13  Pa.  344,  53  Am.  Dec.  474,  "is  proof 
even  against  an  express  declaration  that  the 
heirs  shall  take  as  purchasers.  But  it  is  an 
intention  which  the  law  cannot  indulge  con- 
sistency with  the  testator's  general  plan,  and 
which  is  necessarily  subordinate  to  it  It  is 
an  Intention  to  create  an  inalienable  estate 
tall  in  the  first  donee,  and  to  invert  the 
rule  of  interpretation  by  making  the  general 
intention  subservient  to  the  particular  one. 
A  donor  is  no  more  competent  to  make  ten- 
ancy for  life  a  source  of  Inheritable  suc- 
cession than  he  is  competent  to  create  a  per- 
petuity or  a  new  canon  of  descent  •  •  • 
It  has  always  been  recognized  by  this  court 
as  a  rule  of  property."  Also  see  a  concise 
an^  axiomatic  discussion  of  the  subject  by 
Justice  Mitchell  in  the  very  late  case  of 
Shapely  t.  DIebl,  203  Pa.  566,  53  Atl.  374. 


While  Shelley's  mle,  as  a  rule  of  interpre- 
tation, is  still  in  existence  in  tiUs  state— for 
we  have  no  statute  abolishing  lU  as  In  New 
York  and  some  of  the  other  otates— yet  its 
original  results,  as  a  rule  of  property,  by  our 
statutes  authorizing  deed»  barring  estate's 
tall,  and  especially  since  the  act  of  April  27, 
1855  (P.  L.  1855,  p.  368),  declaring  that  an 
estate  in  fee  tail  shall  be  construed  as  a 
fee  simple,  do  not  follow;  practically  an 
estate  in  fee  tail  under  the  rule  no  longer 
controls  or  determines  the  descent  This  es- 
tate, instead  of  a  life  estate  in  the  first 
taker  and  a  fee  tall  because  of  the  limitation 
to  the  lineal  descendants  of  the  first  taker, 
is  a  fee  simple  in  the  daughter,  the  first 
donee. 

Did  the  testator  here  use  the  words  "child" 
oi:  "children"  in  the  sense  of  heirs  of  the 
body  or  issue?  Prima  facie  they  are  words 
of  purchase,  and  not  of  limitation,  and  the 
devisee  took  but  a  life  estate  (Guthrie's  Ap- 
peal, 37  Pa.  9,  and  the  many  cases  therein 
cited).  But  is  the  remainder  to  go  to  the 
general  or  lineal  heirs  of  the  first  taker,  as 
the  law  determines?  Of  course  the  estate  of 
the  first  taker  must  be  a  freehold  estate  for 
life  or  for  years.  It  is  then  to  go  to  her 
child  or  children  in  fee,  the  lineal  heirs  of 
the  first  taker  whom  the  law  identifies.  "Any 
form  of  words  sufficient  to  show  that  the 
remainder  is  to  go  to  those  whom  the  law 
points  out  as  the  general  or  lineal  heirs  of 
the  first  taker  will  enlarge  the  estate  for 
life  of  the  first  taker  to  an  estate  in  fee  or 
estate  tall  by  Implication."  This  rule  was, 
in  the  language  quoted,  first  restated  by 
Judge  Oswald  Thompson  In  the  Orphans' 
Court  of  Philadelphia  (Potts'  Appeal,  30  Pa. 
l&S),  and  was  affirmed  in  a  per  curiam  opin- 
ion by  this  court.  It  was  followed  and  ap- 
proved In  many  subsequent  oases.  A  long 
list  of  those  In  which  the  words  "child"  and 
"children"  have  been  held  to  be  words  of 
limitation,  by  analogy  to  the  rule  in  Shel- 
ley's Case,  is  given  by  Agnew,  J.,  in  Yamall's 
Appeal,  70  Pa.  335.  Among  them  is  Halde- 
man  v.  Haldenian,  40  Pa.  29,  In  which  the 
words  "child"  and  "children"  are  used  by 
the  testator  in  a  devise  almost  Identical  in 
terms  with  the  one  before  us.  "The  word 
'child.'  since  the  daughter  had  no  child  at 
the  time,  was  not  a  designatio  personie.  hut 
comprehended  a  class,  and  the  daughter  took 
an  estate  tail."  Jones  v.  Davles,  4  Barn. 
&  Adolph.  43. 

Then,  In  the  twelfth  clause  of  the  will,  he 
directs  that  if  any  of  the  devisees  refuse 
to  take  their  devises  it  shall  revert  back  to 
his  estate,  and  be  divided  among  Ids  other 
"said  heirs  equally,"  indicating  that  he  uses 
the  words  "heirs"  and  "children"  inter- 
changeably. It  is  plain  by  the  will  that  the 
testator  restricts  the  estate  to  the  lineal  de- 
scendants or  heirs  of  his  daughter,  the  first 
taker. 

In  McKee  ▼.  McKlnley,  33  Pa.  92,  the 
devise  was:    "To  my  daughter  Caroline  for 
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ber  sole  and  separate  use  dnring  ber  Ilfe- 
tlme.  •  •  •  After  her  death  to  her  chil- 
dren. It  any  anrylvlng,  or  issue  of  such  chil- 
dren; and,  in  case  of  no  children  or  Issue  of 
children,  then  to  return  to  my  relations  or 
lawful  heirs."  It  was  held  that  the  devise 
was  to  the  daughter  for  life,  and  thep  to 
her  children  in  fee.  and  in  default  of  these  to 
testator's  heirs;  that  this  was  only  another 
way  of  devising  to  the  plaintiff  for  life, 
with  the  remainder  to  her  heirs  or  to  the 
plaintiff  and  her  heirs;  that  the  roundabout 
way  the  testator  takes  to  say  "heirs"  does 
not  affect  the  substance. 

It  appears  that  at  the  date  of  the  will  the 
daughter  was  single,  and  did  not  contem- 
plate marriage.  She  having  uo  children,  and 
no  particular  ones  being  In  the  mind  of  tes- 
tator—for he  could  not  know  what  children 
or  how  many  would  be  the  Issue— we  think 
he  intended  the  "issue"  to  take  in  lineal  de- 
scent. Therefore  the  daughter  took  an  estate 
in  fee  tail  general,  which  the  statute  of  1855 
resolves  Into  a  fee  simple. 

We  concede  that  the  case  is  a  close  one, 
and  we  are  not  indlflTereut  to  the  able  argn- 
ment  of  the  learned  counsel  for  appellee  or 
the  authorities  cited  by  him,  tending  to  show 
that  the  words  "child"  and  "children"  are 
trenerally  words  of  purchase  and  not  of  limi- 
tntion,  but  we  cannot  divest  ourselves  of 
the  conviction  that  as  used  by  testator  in  the 
fourth  clause,  taken  in  connection  with  the 
twelfth,  they  describe  and  npply  to  n  class, 
legnlly  lineal  descendants  of  his  daughter, 
the  same  as  if  he  had  used  the  words  "heirs 
of  her  body." 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  judgment  entered  for 
the  plaintiff  on  the  case  stated. 


DEMPSTER   V.   UNITED   TRACTION   00. 
et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  S, 
1903.) 

TOWNSHIPS— BOROUGHS— STREET  RAILROADS 
—CONSENT  OF  ABUTTING  OWNERS. 

1.  Act  April  28,  1899  (P.  L.  104),  relating  to 
the  organization  of  townships  of  the  first  class, 
did  not  create  such  township  into  a  borough. 

2.  Street  railway  companies  cannot  be  con- 
Ftmcted  upon  the  highwajs  in  townships  of 
the  first  class  without  the  consent  of  the  abut- 
ting owners,  such  construction  beiug  an  addi- 
tional burden,  and  therefore  a  taking  of  or  in- 
jnry  to  Oie  property  of  such  abutting  owner. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

BUI  by  Alexander  Dempster  against  the 
United  Traction  Company  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

The  coort  below  found  the  facts  to  be  as 
follows:  "(1)  Plaintiff  is  the  owner  in  fee  of 
certain  property  in  the  township  of  North 
VersailleSr  having  a  front  of  707  feet  on  one 
side  and  546  feet  on  the  other  side  of  a  pub- 


lic road  in  said  township.  The  defendants 
are  a  traction  company,  and  a  street  railway 
company  which  has  leased  all  its  property  and 
franchises  to  the  traction  company.  (2)  The 
defendant  street  railway  company  has  laid 
out  branches  or  extensions  of  its  road  over 
certain  roads  or  streets  In  the  borough  of  Wil- 
merding  and  the  township  of  North  Versailles, 
one  of  which  is  In  the  bill  called  a  township 
road  leading  to  Stewart  Station,  being  the 
road  which  ctosses  the  lands  of  the  plaintiff, 
as  above  mentioned;  and  the  defendants  In- 
tend, if  not  restrained  from  so  doing,  to  put 
an  electric  railway  of  the  ordinary  construc- 
tion, with  overhead  wires,  along  said  road  in 
front  of  and  through  the  property  of  the 
plaintiff.  (3)  The  township  of  North  Ver- 
sailles is  a  township  of  the  first  class,  and 
was  such  when  the  branches  or  extensions 
above  referred  to  were  resolved  upon.  (4) 
The  defendants  have  the  consent  of  the  local 
authorities  of  the  township  to  build  these 
branches  and  extensions." 

The  last  conclusion  of  law  was  as  follows: 
"We  are  of  opinion,  therefore,  that  In  a  town- 
ship of  the  first  class  the  municipality  has 
the  same  control  over  the  streets  for  urban 
necessities  and  conveniences  as  a  borough 
has,  and  that  this  extends  to  enabling  it  to 
authorize  the  construction  of  street  railways 
on  the  streets  or  roads  of  the  township,  and 
that  such  a  railway  on  the  streets  of  such  a 
municipality  Is  not  an  additional  burden  on 
the  owner  of  the  soil,  and  may  therefore  be 
built  without  his  consent  The  plaintiff  Is 
therefore  not  entitled  to  the  Injunction  prayed 
for,  and  the  bill  should  be  dismissed,  at  the 
plaintiff's  costs." 

After  the  appeal  was  taken  a  petition  for 
leave  to  intervene,  on  the  ground  that  peti- 
tioners were  greatly  interested  in  the  question 
involved,  and  could  be  affected  by  Its  deci- 
sion, was  filed  in  the  Supreme  Court  by  cer- 
tain citizens  of  Lower  Merlon  township,  Mont- 
gomery county,  and  Radnor  township,  Dela- 
ware county,  both  townships  of  the  first 
class. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,   MESTREZAT,  and  POTTER,  JJ. 

James  R  Sterrett.  Thomas  Patterson,  and 
M.  W.  Acheson,  Jr.,  for  appellant.  J.  H. 
Beal,  J.  H.  Reed,  Edwin  W,  Smith,  George  E. 
Shaw,  and  Samuel  McGlay,  for  appellees. 
John  G.  Johnson,  for  Interveners. 

DEAN,  J.  The  defendant  is  a  street  rail- 
way corporation  organized  under  the  general 
acts  of  1887  (P.  L.  275)  and  1880  (P.  L.  211). 
It  obtained  the  consent  of  the  commissioners 
of  North  Versailles  township  to  run  on  a  pub- 
lic road  in  the  township  leading  from  Wllmer- 
dlng  to  Walls  Station.  The  township  is  one 
of  the  first  class  under  the  act  of  April  28, 
1899  (P.  L.  104).  In  laying  out  the  route  of 
its  railway  it  adopted  the  township  road  men- 
tioned. This  takes  it  on  and  over  the  road 
through  plaintiff's  land,  which  abuts  on  the 
road  707  feet  on  one  side  and  545  feet  on  the 
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otber.  He  objected  to  It  going  through  at 
all.  It  claims  the  right  to  go  through  with- 
out his  consent  and  that  it  is  not  answerable 
to  him  for  damages.  Plaintifl  then  filed  this 
bill  to  restrain  the  company  from  construct- 
ing Its  railway  on  the  road  through  his  land. 
The  court  below,  after  hearing,  dismissed  the 
bill,  and  we  have  this  appeal  by  plaintiff 
from  that  decree. 

In  ills  opinion  filed  the  learned  judge  of  the 
court  below  held  that  a  township  of  the  first 
class,  under  the  act  of  1899  and  those  supple- 
menting it  in  1901  (P.  L.  297,  361),  is,  as  re- 
gards public  roads,  not  essentially  different 
from  cities  and  boroughs,  and  has  the  same 
power  over  its  highways  as  the  latter  have 
over  their  streets  and  alleys,  and  like  them  is 
exempt  from  answerability  for  damages  for 
improvements  on  or  under  the  highways; 
and,  while  the  right  to  authorize  street  rail- 
ways in  townships  of  this  class  is  not  express- 
ly given  by  the  statute,  it  is  fairly  to  be  im- 
plied, because  the  public  convenience  and  ne- 
cessities of  the  citizens  of  the  one  are  prac- 
tically the  same  as  in  the  other;  and  he 
cites,  as  legislative  recognition  of  such  neces- 
sities, the  provisions  in  the  township  classlfl- 
catlou  acts,  giving  the  municipality  power  to 
lay  out,  open,  grade  streets,  and  require  pay- 
ment therefor  by  property  benefited,  to  re- 
quire abutting  owners  to  pave  and  curb  side- 
walks, to  establish  a  system  of  sewerage  and 
to  assess  the  cost  on  property  benefited,  to 
erect  waterworks  and  supply  water,  to  main- 
tain fire  engines,  and  to  do  other  acts  which 
cities  and  boroughs  are  authorized  to  do;  that 
in  all  respects  townships  of  this  class  are 
completely  assimilated  to  boroughs.  If  water 
and  gas  companies  are  not  bound  to  pay  dant- 
ages  to  the  abutting  owners  for  laying  their 
pipes,,  he  asks,  why  should  a  street  railway 
be  considered  an  additional  burden  and  be 
answerable  to  him  in  damages?  The  answer, 
and  the  only  answer,  is,  no  statute  has  reliev- 
ed It  from  such  liability,  no  decision  of  the 
courts  of  this  commonwealth  has  held  that  it 
was  not  liable.  This  is  conceded  by  the 
learned  Judge,  and  be  says:  "The  question  is 
one  of  first  hnpresslon,  so  far  as  we  have  been 
able  to  discover."  In  holding  that  a  railway 
company  is  not  answerable  for  imposing  such 
a  burden  on  the  property  owners,  we  are  met 
first  by  section  8,  art  16,  of  the  Constitu- 
tion: "Municipal  and  other  corporations  and 
individuals  Invested  with  the  privilege  of 
taking  private  property  for  public  use  shall 
make  Just  compensation  for  property  taken, 
InJvved  or  destroyed  by  the  construction  or 
enlargement  of  their  works,  highways  or  im- 
provements, which  compensation  shall  be  paid 
or  secured  before  such  taking,  injury  or  de- 
struction." 

In  SterUng's  Appeal,  111  Pa.  35,  2  Atl.  105, 
56  Am.  Rep.  246,  we  held  that  "laying  a 
pipe  line  at  the  ordinary  depth  under  the 
surface  necessarily  imposes  an  additional 
burden  upon  the  land,  not  contemplated  ei- 
ther by  the  owner  or  the  public  authorities 


when  the  land  was  appropriated  for  •  pub- 
lic road";  that,  except  subject  to  the  oaere 
right  of  passage  to  the  public  by  the  ordi- 
nary methods,  the  land  was  still  the  owner's, 
the  same  as  before  the  road  was  laid  out. 
Then  In  Pennsylvania  R.  R.  Go.  ▼.  Montgom- 
ery County  Passenger  Ry.  Co.,  167  Pa.  62, 
31  AtL  468,  27  L.  R.  A.  766,  46  Am.  St  Bep. 
659,  we  held  that  until  there  was  lee;isla- 
tion  relating,  to  them  specifically  authorizing 
the  construction  of  street  railways  upon  the 
highways  or  in  country  districts  without  the 
consent  of  the  abutting  owners,  that  consent 
must  be  obtained.  In  both  these  cases  we 
as  plainly  held  as  language  could  put  It  that 
to  construct  an  electric  railway  track  or  pipe 
line  on  or  under  a  public  road  was  an  addi- 
tional burden  on  the  abutting  owner,  and 
therefore  was  a  taking  of  or  Injury  to  bis 
property,  for  which  the  Constitution,  not  the 
Legislature,  guarantied  him  compensation. 
Whether  it  be  expedient  or  wise  to  grant  the 
right  of  eminent  domain  to  a  railway  to  the 
extent  of  occupying  a  public  highway  is 
purely  a  political  question  for  the  Legisla- 
ture to  answer,  but  whether  such  occupancy 
be  a  taking  of  private  property  or  whetlier 
the  use  is  a  public  one  are  purely  Judicial 
questions  for  the  courts  to  determlae.  We 
have  In  the  cases  cited  and  others  declared 
that  such  appropriation  Is  a  taking  of  private 
property,  and  that  under  the  Constitution 
the  owner  is  guarantied  compensation.  In 
Hannum  v.  Media,  etc.,  Electric  Railway  Co., 
200  Pa.  44.  49  Ati.  788,  opinion  by  Justice 
Mitchell,  we  distinctly  announced  our  adher- 
ence to  the  principles  enunciated  In  SterUng's 
Appeal  and  Montgomery  cotmty  cases. 
There  Is  nothing  In  the  facts  of  the  case 
before  us  to  induce  us  to  swerve  from  them. 
This  is  on  the  assumption  that  North  Ver- 
sailles is  a  township  in  law  and  fact  as  well 
as  name. 

By  the  legislation  concerning  it  a  town- 
ship of  the  first  class  was  not  turned  Into  a 
borough  or  anything  resembling  one,  any 
more  than  that  legislation  turned  it  into  a 
city  of  the  first  class.  It  is  settled  law,  that 
abutting  owners  on  streets  and  alleys  in 
cities  and  twroughs  have  no  claim  for  dam- 
agoB  by  reason  of  the  appropriation  of  the 
surface  or  subsurface  for  public  improve- 
ments to  the  advantage  and  benefit  of  ail 
the  inhabitants.  It  is  much  easier  to  say 
that  such  is  the  settled  law  than  to  give 
a  wholly  satisfactory  reason  for  it  The  one 
usually  given,  both  in  McDevItt  v.  People's 
Nat  Gas  Co.,  160  Pa.  367,  28  AtL  948,  and 
In  many  cases  preceding  it  is  that  the  bor- 
ough Is  the  lepresentotive  of  the  inhabit- 
ants, considering  their  health,  their  family 
comfort,  and  their  business  needs,  and  every 
lot  owner  shares  in  the  benefits  which  such 
an  appropriation  of  the  streets  and  alleys 
confers.  If  it  abridges  his  control  of  the 
soil,  it  makes  him  a  sharer  in  the  public  ad- 
vantage resulting  from  the  appropriation. 
In  a  legal  sense,  it  is  an  invasion  of  his 
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righta,  Int  tbat  la  damnnm  absqae  injuria. 
But  whether  the  reasoning  to  sustain  the 
law  be  Batlsfactory  or  not,  as  a  fact,  the  law 
is  so  deeply  imbedded  and  firmly  fixed  as  a 
rule  of  action  that  It  Is  not  likely  to  be  dis- 
turbed, at  least  In  oar  day. 

We  assome,  then,  that  If  the  plaintiff  were 
an  abutting  owner  on  a  street  in  a  borough 
he  would  have  no  standing  to  complain. 
But  be  is  not  on  a  street  of  a  borough,  but 
on  an  ordinary  country  road,  in  a  towmfhip. 
How,  then,  can  the  raUway  company  claim 
that  he  Is  In  the  same  situation  as  a  lot 
holder  In  a  borough?  The  court  below  points 
out  some  special  powers  conferred  upon 
townships  of  this  class  which  are  the  same 
as  the  express  or  implied  powers  of  boroughs 
under  our  general  laws,  and  then  says: 
"They  [that  Is,  townships  of  the  first  class] 
are  In  all  these  respects  completely  assimi- 
lated* to  boroughs  and  cities.  •  *  •  We 
cannot  see,  therefore,  why  a  street  railway 
should  be  considered  an  additional  burden 
In  such  a  municipality  if  gas  lines  and  the 
ilke  are  not."  This  reasoning  is  not  convhi- 
dng. 

Boroughs  are  very  ancient  municipal  or- 
ganizations, with  well-defined  powers,  pHv- 
ileges,  duties,  and  liabilities.  We  inherited 
an  aptness  and  desire  for  their  organization 
from  England.  In  our  earlier  colonial  his- 
tory the  large  area  of  territory  was  dlylded 
Into  counties  of  such  Immense  extent  that 
It  took  several  days  traveling  on  horseback 
to  reach  the  county  seat;  these  again  were 
divided  into  townships,  some  of  them  the 
size  of  our  present  counties;  then,  from  spe- 
cial causes,  such  as  trading  posts,  ferry  ap- 
proaches, or  heads  of  river  navigation,  set- 
tlers became  grouped  in  villages  or  towns, 
and  from  these  last  came  a  demand  for  local 
government  specially  adapted  to  their  needs; 
so  they  severed  from  the  larger  territorial 
government  of  the  township,  and  erected  the 
borough  municipality.  It  conveyed  the  Idea, 
adopted  from  England',  of  a  compact  settle- 
ment, as  distinguished  from  a  township  and 
county.  So,  through  all  the  legislation  since, 
the  suggestion  in  thought  la  of  a  town  or 
village  identical  with  the  borough.  The  gen- 
eral act  of  1834  (P.  L.  163),  not  quite  70 
years  ago,  provided  for  the  method  of  Incor- 
poration of  any  town  or  village  Into  a  bor- 
ough. Although  under  the  general  act  of 
1851  (P.  L.  320)  Incorporation  of  boroughs 
with  less  than  300  Inhabitants  was  author- 
ized, the  Idea  of  compactness  of  population 
and  territory  was  still  adhered  to.  In  Bor- 
ough of  LltUe  Meadows,  28  Pa.  256,  It  was 
held  that  the  court  had  no  jurisdiction  to 
Incorporate  a  territory  1%  miles  square,  a 
part  of  the  lines  of  which  run  through  a 
wilderness,  and  which  contains  no  collection 
of  bouses,  collocated  after  a  general  plan  In 
regard  to  streets  and  lanes. 

Then  came  the  act- of  1863  (P.  L.  200). 
which  authorized  the  Inclusion  of  farm  lands 
adjoining  a  town  or  village  in  a  borough. 


but  at  tile  request  of  the  parties  owning 
them  the  boundaries  should  be  run  so  as  to 
exclude  them.  But  in  all  the  subsequent 
legislation  there  is  no  departure  from  the 
original  Idea,  that  to  erect  a  territory  Into 
a  borough  It  must  have  as  Its  base  a  town 
or  village.  The  act  x>f  classification  does  not 
attempt  to  create  a  hybrid  borough,  neither 
township  nor  borough.  It  obviously  Intends 
to  preserve  the  old  township  organization, 
with  all  Its  powers  and  duties,  except  wher« 
It  expressly  enacts  otherwise.  The  preamble 
states:  "Whereas,  In  those  more  populous 
townships  which  are  In  large  measure  devot- 
ed to  residential  purposes,  there  Is  need  of  u 
form  of  municipal  government  having  great- 
er powers  than  are  now  possessed  by  the  lo- 
cal governments  of  townships  under  the  ex- 
isting laws."  It  then  declares  that  townships 
having  a  population  of  at  least  800  to  a 
square  mile  shall  be  townships  of  the  first 
class,  and  that  all  existing  laws  relating  to- 
townships  except  as  modified  by  that  act 
shall  continue  In  force.  Then  the  powers 
which  such  township  ought  to  possess,  but 
I  which  It  did  not  have  under  the  old  organ- 
isation, are  particularly  specified  as  hereto- 
fore referred  to.  Nowhere  In  the  act  is  it 
Intimated  that  as  to  existing  roads  and  high- 
ways have  the  commissioners  any  other  or 
greater  power  than  theretofore  existed  as  to 
the  imposition  of  an  additional  servitude, 
such  as  street  railways.  Nor  could  such 
i  servitude  have  been  imposed  by  the  Leglsla- 
I  ture  without  at  the  same  time  providing  com- 
I  pensatlon  to  the  abutting  owner  for  his  prop- 
erty taken  for  public  use.  Galling  the  town- 
ship a  first-class  township  did  not  make  it  a 
borough  in  name,  .nor  do  its  physical  charac- 
teristics make  it  one  In  fact.  It  is  not 
enough  that  many  of  its  wants,  and  perhaps 
necessities,  are  those  of  a  borough  or  city, 
and  that  some  of  these  the  Legislature  at- 
tempted to  enumerate.  Street  railways  are 
not  one  of  them.  Legislative  silence  excludes 
them.  However  often  the  maxim,  "Expressio 
unlns,  exclusio  est  alterlus,"  has  been  misap- 
plied, It  is  In  point  here.  There  Is  no  sound 
reason  on  which  we  can  sustain  the  decree  In 
this  case;  therefore  It  is  reversed,  the  bill 
reinstated,  and  injunction  directed  to  Issue 
In  accordance  with  the  prayer  of  the  bllL 


ENGLISH  V.  YATES. 

(Supreme   Court  of  Pennsylvania.      Feb.  9, 
1903.) 

LBASK-CONSTR1TCTION— DEFAULT   OF  LE88BB 

— RELBA8B  OP  SURETY— AFFIDAVIT 

OF  DEFENSE. 

1.  A  provision  that  a  lease  shall  be  void  on 
breach  of  auy  of  the  covenants  by  the  lessee 
does  not  make  the  lease  void  ipso  facto  by  the 
default,  bat  is  a  provision  which  may  be  en- 
forced or  waived  at  the  option  of  the  lessor. 

2.  A  lessee  under  a  lease  providing  that  it 
shall  be  void  on  default  cannot,  by  failing  to 

T  1.  See  Landlord  and  Tenant,  voL  tt,  CmiI.  Die 
H  322,  in. 
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pay  an  installment  of  rent,  end  the  lease,  and 
relleTe  his  sureties  from  liability  for  fntare  in- 
stallments. 

3.  An  afQdavit  of  defense  in  an  action  against 
a  surety  of  a  lessee  to  reeOTer  rent  due,  which 
avers  an  offer  by  lessee  to  pay  a  sum  mention- 
ed on  account  of  the  rent,  which  sum  was  the 
amount  the  lessee  had  in  the  bank  at  that  time, 
and  that  the  plaintiff  had  •refused  to  receive  it, 
is  insufficient. 

Appeal  from  Court  of  Common  Fleas,  Fhil- 
adelphla  County. 

Action  by  W.  Frank  English  against  Thad- 
deus  N.  Tates.  From  an  order  making  ab- 
solute rule  for  judgment  for  want  of  suffi- 
cient affidavit  of  defense,  defendant  appeals. 
Affirmed. 

Flaintlff,  the  owner  of  a  hotel  at  Ocean 
City,  N.  J.,  rented  it  to  Ella  R.  Curtis  "for 
the  seasons  of  the  years  1901  and  1902— that 
Is  to  say,  from  April  1,  1901,  to  November  1, 
1902— at  the  rent  or  sum  of  $5,000,  to  be  paid 
in  Installments,  as  follows,  viz.,  the  sum  of 
$1,000  on  July  25,  1901,  $1,500  on  August  5, 
1901,  $500  on  April  1,  1902,  $1,000  on  July 
25,  1902,  and  $1,000  on  August  25,  1902.  The 
defendant  became  her  'surety  for  the  pay- 
ment of  the  rent'  She  took  possession  of 
the  hotel  under  the  lease  on  April  1,  1901, 
but  did  not  pay  the  Installments  which  be- 
came due  during  the  season  of  1901." 

The  defendant  filed  an  affidavit  of  defense, 
substantially  as  follows:  "Heretofore,  to  wit, 
October  5,  1001,  the  said  Ella  R.  Curtis  offer- 
ed to  pay  to  the  said  plaintiff  on  account  of 
his  said  claim  mentioned  in  the  statement 
the  sum  of  $400.55,  that  sum  being  the 
amount  which  she  bad  In  bank  at  that  time, 
as  shown  by  her  deposit  book,  and  represent- 
ed the  profit  (at  that  time)  In  the  business 
of  conducting  a  boarding  house  on  the  prem- 
ises mentioned  In  the  lease.  But  the  plain- 
tiff refused  to  receive  the  said  sum  of  $460.- 
55.  and  stated  to  her  that  he  would  not  ac- 
cept the  said  sum  from  her.  I  am  Informed 
that  this  refusal  on  the  part  of  the  plaintiff 
was  In  violation  of  his  duty  to  and  contract 
with  me,  and  that  I  am  relieved  from  so 
much  of  his  claim  against  me  as  is  represent- 
ed by  said  amount  which  he  refused  to  ac- 
cept from  the  said  Ella  R.  Curtis.  I  have  a 
defense  to  all  the  plaintiff's  claim  of  the  fol- 
lowing nature:  On  November  30, 1901,  under 
the  proviso  contained  In  the  lease,  there  be- 
ing at  the  time  a  default  on  the  part  of  the 
said  tenant  in  the  payment  of  the  first  two 
installments,  the  plaintiff,  on  account  of  said 
default,  re-entered  the  said  premises,  and 
took  possession  of  the  same  to  the  exclusion 
of  the  tenant;  and  I  am  informed,  and  so 
claim,  that  under  the  said  proviso  the  said 
lease  upon  which  this  suit  is  brought  Imme- 
diately became  void,  and  that,  therefore,  I 
am  not  liable  as  surety  thereon." 

The  court  made  absolute  a  rule  for  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER.  JJ. 


LeonI  Mellck  and  Potter  &  Decbert,  for 
appellant.  Frank  M.  Cody  and  Cody  ft 
Deveiln,  for  appellee. 

PER  CURIAM.  It  was  decided  In  Wills  v. 
Manufacturers'  Natural  Gas  Co.,  130  Pa.  222, 
18  AU.  721,  6  L.  R.  A.  608,  and  Westmore- 
land, etc..  Natural  Gas  Co.  t.  De  Witt,  130  Pa. 
235.  18  Atl.  724,  5  U  R.  A.  731,  that  a  danse 
In  a  lease  that  It  shall  be  null  and  void  on 
failure  of  the  lessee  to  pay  rent  or  keep  other 
covenants  is  not  self-operating  so  as  to  make 
the  lease  void  Ipso  facto  by  the  defaalt,  but, 
being  a  provision  for  the  benefit  of  the  lessor, 
may  be  enforced  or  waived  at  his  option. 
These  cases  have  been  followed  by  many 
others  down  to  Hartley  v.  Phillips,  179  Pa. 
175,  36  Atl.  217.  It  hardly  requires  more 
than  a  glance  at  the  reason  of  the  thing  to 
show  the  applicability  of  this  principle  tp  the 
present  case.  Appellant  became  surety  to 
the  plaintiff  for  the  punctual  payment  by 
the  lessee  of  rent  amounting  to  $6,000.  The 
claim  now  made  Is  that  the  lessee,  by  his 
own  default,  could  release  his  surety  from  all 
llflbility  beyond  the  first  $1,000.  Such  a  con- 
struction would  reduce  the  security  to  the 
plaintiff  to  Just  one-fifth  of  the  sum  the  con- 
tract expressly  stipulates  for.  While  par- 
ties may,  as  was  said  In  Wills  t.  Gas  Co.. 
supra,  contract  that  on  a  default  the  lease 
may  become  void  at  tbe  option  of  either  par- 
ty, yet  such  intent  in  tbe  agreement  must  be 
BO  plain  as  to  be  unavoidable.  In  order  to  sus- 
tain such  a  construction. 

The  other  question  raised  Is  equally  onten- 
able.  There  was  not  only  no  tender  of  a  par- 
tial payment  of  the  rent  due,  but  not  even  a 
clear  offer,  merely  a  reference  to  the  amount 
of  money  the  lessee  had  In  bank  which  was 
available  on  the  rent  account.  This  was 
much  too  vague  and  uncertain  to  reduce  the 
liability  even  of  a  surety. 

Judgment  affirmed. 


PANGBURN  et  al.  r.  AMBRIOAN  VAULT. 
SAFE  &  LOCK  CO.    (No.  1.) 

(Supreme  Q>urt  of  Pennsylvania.    Jan.  6, 
1903.) 

CORPORATION— INSOLVENCY— DIRBCTOR8— 
PREFERBNCB. 

1.  Directors  of  an  insolvent  corporation  can- 
not secure  any  preference  over  other  creditors, 
but  must  share  ratably  with  them  in  the  dis- 
tribution of  the  company's  assets. 

2.  Where  directors  of  a  solvent  corporation 
advanced  money  to  pay  an  obligation  of  the 
company  without  any  agreement  that  they 
were  to  be  protected,  they  cannot,  when  the 
company  thereafter  becomes  insolvent,  to  their 
knowledge,  take  a  judgment  note  for  such  ad- 
vances, thereby  securing  priority  over  general 
creditors. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 
Bill  by  E.  E.  Pangbum  and  others  against 


1 1.  See  Corporatlona,  vol.  U,  Cent  Dig.  |  SlTt. 
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the  Axuerlcan  Vaalt,  Safe  &  Lock  Company. 
From  tbe  decree,  Lewis  McMnllen  appeals. 
Afilrmed. 

The  following  Is  the  report  of  the  auditor: 

"There  Is  some  controversy  concerning  a 
number  of  claims  presented.  Such  will  ap- 
pear in  the  schedule  immediately  after  tbe 
list  of  wage  claims,  and  in  the  order  here 
considered. 

"(1)  Lewis  McMuUen,  Trustee,  v.  Ameri- 
can Vault,  Safe  &  Lock  Company,  D.  S.  B. 
No.  150,  December  term,  1893,  |S,508.30,  on 
which  has  been  paid  $640.  Upon  this  judg- 
ment, the  entire  fund  for  distribution,  as 
shown  by  tbe  account,  is  claimed. 

"At  a  meeting  of  the  board  of  directors 
held  on  June  12,  1893,  a  resolution  was 
adopted  authorizing  the  execution  of  a  Judg- 
ment note  to  cover  tbe  claim  of  S.  O.  Rhodes, 
P.  T.  B.  Shaffer,  T.  W.  Martin,  B.  W.  Ap- 
plegate,  C.  H.  Underwood,  0.  F.  Sheriff,  and 
Josiah  Speer,  directors  of  defendant  com- 
pany, for  money  theretofore  raised  by  them 
to  pay  a  note  of  tbe  company,  originally 
$10,000,  then  reduced  to  $8,000.  A  a.  fa. 
was  Issued  thereon  at  No.  150,  December 
term,  1893,  on  October  10,  1893,  and  that 
writ  is  still  In  the  sheriff's  hands.  Testi- 
mony was  offered  by  exceptants  as  to  the 
ralidlty  of  this  Judgment.  Counsel  for  the 
receiver  maintain  that  tbe  auditor  has  not 
power  to  go  into  the  question.  The  ces- 
tnis  que  trustent  under  the  Judgment  were 
tbe  directors  and  officers  of  defendant  com- 
pany. Josiab  Speer,  secretary  and  general 
manager,  now  receiver,  was  one  of  them. 
In  view  of  tbe  facts  that  assets  of  very  con- 
siderable value  have  been  lost  under  the 
receiver's  nianagement  of  his  trust,  and  it 
Is  sought  to  have  what  little  is  left  appro- 
priated to  a  Judgment  in  which  be,  as  well  as 
all  the  other  directors,  is  interested,  your 
auditor  considers  that  under  the  authority 
of  Wenger's  Estate,  2  Pa.  Super.  Ot.  611, 
and  Wright's  Estate,  182  Pa.  90,  38  Atl.  151, 
be  was  Justified  in  hearing  the  testimony 
and  finding  the  facts. 

"On  June  12,  1893,  a  resolntlon  of  the  board 
of  directors  was  passed,  authorizing  the 
proper  officers  of  tbe  company  to  execute  a 
Judgment  note  to  Lewis  McMuIlen,  trustee, 
in  an  amount  sufficient  to  protect  the  officers 
of  tbe  company  on  their  Indorsement  of  a 
certain  note  in  the  Central  Bank  for  |8.000. 
Josiah  Speer  says:  'I  was  in  charge,  and, 
also  being  an  interested  party  on  that  in- 
dorsement, my  recollection  Is  that  I  was  told 
to  watch  the  condition  of  the  company,  and, 
if  it  was  able  to  take  care  of  its  paper  itself, 
there  wonld  be  no  necessity  of  entering  a 
Judgment  While  tbe  board  bad  directed  it 
to  be  given,  yet  there  was  no  specified  time. 
When  I  felt  that  there  was  danger,  I  notified 
tbe  board,  and  called  tbem  together,  and 
they  directed  then  that  the  note  be  made 
In  favor  of  Lewis  McMullen,  trustee.'  At  a 
directors'  meeting  of  September  4,  1893,  a 


resolution  was  adopted  directing  the  secre- 
tary to  place  in  tbe  bands  of  Lewis  McMnl- 
len a  Judgment  note  for  $8,000,  for  use  of 
tndorsers  on  the  Central  Bank  note  for  that 
amount.  The  note  is  dated  June  13,  1893. 
It  does  not  appear,  other  than  from  tbe< 
above  testimony,  when  it  was  actually 
drawn. 

"Under  tbe  authorities,  officers  who  have 
the  power  to  protect  themselves,  and  have 
exercised  It,  must  show  that  the  contract 
was  fair  under  all  circumstances.  In  Muel- 
ler V.  Fire  aay  Co.,  183  Pa.  450,  38  Atl. 
1009,  tbe  court  says,  'Even  If  the  Judgment 
was  entered  after  insolvency  was  known, 
yet  the  contract  having  been  made  before 
Insolvency,  as  an  indemnity  to  the  directors 
for  individual  indorsements,  such  Judgment 
could  be  enforced  as  a  lien  against  the  cor- 
porate property,  as  in  Neal's  Appeal,  129  Pa. 
64,  18  Atl.  564.' 

"The  directors  bad  borrowed  $10,000  on 
the  promissory'  note  of  the  company,  in- 
dorsed by  them,  in   August  or  September, 

1892.  from  tbe  Central  Bank  of  Pittsburg. 
On  tbe  date  this  preference  was  authorized 
there  was  $8,000  still  due  on  that  note.  The 
question,  then,  is,  were  tbe  defendant  com- 
pany's affairs  in  such  condition  when  tbe 
Judgment  was  anthorlzed  to  be  confessed 
that  such  action  could  be  taken  by  the  di- 
rectors without  prejudice  to  tbe  rights  of 
other  creditors? 

Take,  for  example,  second  invent- 
ory of  assets  hereinbefore  set  oat. 

amoonting  to $126,818  01 

— ^— 

The  manager,  Josiah  Speer,  in  his 
answer  to  the  bill  for  receiver, 
puts  the  total  liabilities  at $  52,410  65 

There  were  issned  Oil  shares,  of 
the  par  value  of  $50,  of  preferred 
stock  ' 45  550  OO 

1,780  shares  of  common  stock.' '. '. '.      88,950  OO 

Total  liabilities  then  were $186,910  65 

Showing  liabilities  in  excess  of  as- 
sets of  $  60,197  64 

"At  the  same  meeting  at  which  tbe  Judg- 
ment note  was  authorized  to  be  given  by  the 
officers,  June  12,  1803,  tbe  minutes  say: 
'The  general  manager  reported  that  he  had 
been  unable  to  discount  any  paper  last  week, 
and,  being  without  funds,  could  not  pay 
the  hands  on  Saturday  last;  that  tbe  concern 
is  in  rather  an  embarrassing  condition,  tbe 
Chicago  branch  being  slow  in  making  remit- 
tances.' Tbe  following  motion  was  adopted: 
'Whereas,  the  Chicago  branch  of  this  com- 
pany has  proven  an  unfailing  source  of  loss 
to  this  company,  and  we  find  it  beyond  our 
ability  to  render  it  profitable:  Therefore  be 
It  resolved,  that  Josiah  Speer  be  and  is  here- 
by directed  to  proceed  to  Chicago  at  once 
and  discontinue  said  branch.'  Then  follow 
some  instructions  in  detail.  The  Judgment 
note  authorized  at  that  meeting  seems  never 
to  have  been  given,  for  on   September  4, 

1893,  tbe  directors  adopted  substantially  tbe 
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same  resolution,  after  baving  first  heard  the 
report  of  a  committee  that  'it  had  been  un- 
able to  procure  a  loan  or  assignments  of  con- 
tracts.' The  general  manager  reported  he 
bad  not  written  to  creditors,  yet,  asking  for 
an  extension  of  time  on  our  accounts,  for  the 
reason  be  had  on  hand  a  likely  sale  of  a  block 
of  capital  stock.  The  parties  are  to  be  up  on 
Tuesday  afternoon  train.'  Then  a  claim  due 
from  the  United  States  government  was  as- 
signed to  S.  W.  Applegate  to  repay  him  for 
$500  he  had  paid  on  the  company's  note  In 
the  Central  Bank.  Then  the  following  reso- 
lution was  passed,  viz.:  'Whereas,  this  com- 
pany having  become  involved  in  an  indebted- 
ness, being  balance  for  construction  for  ma- 
terial and  labor,  together  with  interest  on  its 
bonded  indebtedness,  amounting  to  the  sum 
of  over  $26,000,  and  our  resources  do  not 
seem  to  be  suflScient  to  pay  the  same  at 
once,  and  some  of  our  creditors  pushing  for 
Judgment:  Therefore  be  it  resolved,  that 
this  company  Joins  with  our  'creditors  wish- 
ing a  receiver  appointed,  to  take  charge  of 
Its  affairs,  and  ask  the  court  to  appoint  some 
person  competent  to  act  as  receiver  until 
such  time  as  It  can  do  business  without  em- 
barrassment and  complete  the  contracts  now 
on  hand,  and  pay  its  accounts.  This  course 
seeming  beat  in  the  interest  of  all  creditors 
and  stockholders.' 

"But  going  back  of  the  question  of  the 
financial  standing  of  defendant  company  at 
the  date  the  resolutions  Just  quoted  were 
passed,  we  find  from  the  minutes  and  oral 
testimony  that  the  company  was  organized 
with  a  capital  stock  of  $4,000.  On  July  14, 
1891,  a  directors'  meeting  called  a  stockhold- 
ers' meeting  on  July  15,  1891,  at  which  the 
Increase  of  the  capital  stock  to  $200,000  was 
authorized.  On  the  same  day  a  directors' 
meeting  provided  for  the  Issuing  of  $50,000 
preferred  stock,  and  a  stockholders'  meeting 
voted  In  favor  of  such  issue.  On  August  17, 
1891,  at  a  stockholders'  meeting,  the  minutes 
of  the  last-mentioned  action  were  approved, 
and  the  number  of  directors  Increased  from 
three  to  seven.  The  minutes  of  a  directors' 
meeting  of  August  18.  1891,  and  a  stock- 
holders' meeting  on  September  10,  1891,  show 
the  creation  of  a  bonded  indebtedness  of  $25,- 
000.  The  stockholders  met  on  August  20, 
1891,  and  entered  into  an  agreement  on  the 
part  of  the  company  with  B.  W.  Neflf  and  C. 
H.  Underwood  to  purchase  the  assets  of  the 
Chicago  Safe  &  Lock  Company  from  them  at 
$130,000,  payable  $30,000  cash,  $25,000  In 
notes  or  bonds,  and  $75,000  in  stock  of  the 
company;  the  stock  to  be  issued  to  Neff  & 
Underwood,  and  the  cash,  notes,  or  bonds 
to  be  paid  to  the  Chicago  Safe  &  Lock  Com- 
pany. Neff  and  Underwood  at  that  date  had 
an  option  to  purchase  said  effects  at  the 
price  of  $25,000.  At  a  special  board  meeting 
of  October  31,  1891,  J.  K.  Wiley,  the  treas- 
urer, stated  that  be  could  not  conscientiously 
countersign  the  stock  certificates  authorized 
by  the  board  to  be  issued  to  Neff  &  Under- 


wood, and  be  resigned  Ma  position.  On  mo- 
tion of  Martin,  seconded  by  Applegate,  the 
resignation  was  accepted,  and  B.  T.  Wiley 
was  elected  in  his  place.  The  receiver  was 
requested  to  produce  an  Inventory  of  tbe  as- 
sets of  the  Chicago  Safe  &  Lock  Company, 
which  he  did  not  do.  A  directors'  meeting  of 
December  7,  1891,  provided  for  calling  a 
meeting  of  tbe  stockholders  on  December  19, 

1891,  'to  devise  some  plan  to  relieve  tbe 
company  from  its  embarrassment  occasioned 
by  the  failure  of  the  Blaine  Land  and  Im- 
provement Company  to  complete  our  factory 
buildinga'  On  August  25,  1891,  a  resolution 
was  passed  by  the  board  under  which  L  C. 
Tuttle  loaned  to  T.  W.  Martin  and  Applegate, 
for  the  defendant  company,  $2,500,  upon  con- 
dition of  receiving  therefor  a  bonus  of  $500 
of  the  stock  of  Underwood;  Tuttle  agreeing 
to  subscribe  for  $500  of  the  company's  stock, 
the  company  paying  him  a  bonus  therefor 
of  $150  cash,  provided,  further,  that  $1,000 
of  said  stock  be  preferred  stock.  The  minutes 
further  show  that  on  January  22,  1892,  tbe 
company  confessed  a  Judgment  to  Martin  & 
Applegate,  to  secure  them  in  having  procured 
this  loan  in  tbe  sum  of  $2,000,  the  amount 
then  unpaid.    The  minutes   of  January  16, 

1892,  show  action  by  the  board  tor  tbe  sale 
of  $50,000  of  the  stock  of  the  company  at 
figures  netting  tbe  company  seventy-five 
cents  on  each  dollar  of  stock  sold.  On  July 
17,  1893,  the  minutes  show  that  the  company 
was  indebted  to  Joslah  Speer  In  a  considera- 
ble sum,  and,  being  unable  to  pay  any  part 
of  it  in  cash,  it  was  paid  by  Speer's  taking 
from  the  company  six  safes  at  nineteen  per 
cent,  of  the  list  price.  The  minutes  of  a 
stockholders'  meeting  on  July  25,  1893,  show 
liabilities  of  the  company  at  that  date,  be- 
yond the  bonded  indebtedness,  of  $22,632.05; 
and  on  the  same  day  tbe  directors  took  ac- 
tion on  the  aale  of  the  entire  stock  of  tbe 
Chicago  branch,  including  rented  safes,  to 
Mrs.  M.  A.  Bigford,  at  twenty-two  and  one- 
half  per  cent  of  list  price.  Mr.  Speer  says  In 
bis  testimony  that  the  company  received  $58,- 
000  to  $63,000,  be  thinks.  In  cash,  from  the 
sale  of  stock,  and  that  it  sold  at  par.  Rose, 
Shaffer,  Applegate,  and  Speer  being  present, 
a  resolution  was  passed  recommending  to 
the  stockholders'  meeting  the  sale  of  stock 
for  fifty  cents  on  the  dollar. 

"Tour  auditor  therefore  finds  that  at  tbe 
dates  of  tbe  authorization  of  the  Judgment 
note,  June  12,  1893,  and  September  4,  1893, 
the  defendant  company  was  insolvent;  that 
tbe  directors  for  whose  benefit  the  Judgment 
was  confessed  did  not  indorse  the  company's 
paper  upon  an  agreement  that  they  should  be 
secured  by  such  note;  that  tbe  execution  Is- 
sued upon  the  Judgment  two  days  before  the 
appointment  of  the  receiver  has  not  been 
returned;  and,  as  a  matter  of  law,  that  the 
trustee  for  the  directors  Is  not  entitled  to 
his  claim  In  full,  to  tbe  prejudice  of  the 
rights  of  other  creditors,  but  shall  receive 
bis  pro  rata  dividend  of  the  funds  for  dis- 
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tiibutloD,  and,  furtber,  tliat  the  receiver  be 
snrcbarged  with  $730.12,  tbe  sum  be  paid 
the  trustee  on  account  of  said  judgment." 

Aisrued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  and  MESTBEZAT,  JJ. 

John  P.  Cox,  for  appellant    J.  H.  Beal,. 
O.  P.  Robertson,  J.  P.  Patterson,  H.  L.  Ooeb- 
rlng,  J.  H.  Reed,  George  B.  Shaw,  and  Edwin 
W.  Smith,  for  appelleea. 

MESTREZAT,  J.  The  principal  and  im- 
portant question  In  this  appeal  Is  raised  by 
tbe  second  assignment  of  error,  wherein  the 
appellant  complains  that  the  auditor  and 
coort  below  erred  In  finding  that  his  Jndg- 
ment  was  not  a  preferred  claim,  and  was  not 
entitled  to  preference  in  the  distribution  of 
the  fund  in  the  hands  of  the  receiver.  The 
position  of  the  appellant  Is  stated  in  tbe  as- 
signment as  follows:  "Tbe  claim  of  the  ex- 
ceptant having  been  reduced  to  a  judgment 
before  the  appointment  of  a  receiver,  and 
being  a  lien  upon  the  real  estate  and  part 
of  tbe  fond  In  the  hands  of  the  receiver  (be- 
ing tbe  proceeds  of  the  sale  of  real  estate 
npoD  which  exceptant's  judgment  was  a 
first  lien),  tbe  said  judgment  was  entitled  to 
be  paid  In  full  out  of  said  fund,  and  an  exe- 
cution having  been  Issued  and  In  the  hands 
of  tbe  sheriff  and  In  force  prior  to  the  ap- 
pointment of  a  receiver,  and  proceedings 
thereon  being  only  suspended  by  order  of 
the  court  appointing  the  receiver,  was  not, 
therefore,  affected  by  said  appointment,  and 
became  a  first  lien  npon  the  said  personal 
property."  The  facts  bearing  npon  this  claim 
as  found  by  the  auditor  may  be  briefly  stat- 
ed: The  American  Vault,  Safe  &  Lock  Com- 
pany was  Incorporated  in  1891,  and  engaged 
In  the  manufacture  and  sale  of  vanlts  and 
safes  in  Allegheny  county.  In  August  or 
September,  1892,  the  directors  of  the  com- 
pany borrowed  ^10,000  of  the  Central  Bank 
of  Pittsburg  on  a  note  of  tbe  company  in- 
dorsed by  them.  Tbe  amount  of  the  note 
was  gnbeeguently  reduced  to  $8,000.  On  a 
bin  filed  by  an  unsecured  creditor,  the  court, 
on  October  11,  1893,  appointed  Josiah  Speer 
receiver;  reciting  in  the  order  that,  "upon 
consideration  of  said  bill  and  answer  (of 
defendant  company],  the  court  find  that  tbe 
defendant  company  Is  in  an  Insolvent  con- 
dition." The  receiver  took  possession  of  the 
property,  real  and  personal,  and  continued 
to  operate  the  plant  until  September  24, 
1804,  when,  under  an  order  of  court,  he  sold 
it  at  public  sale.  The  proceeds  of  this  sale 
are  In  court  for  distribution,  and  Lewis  Mc- 
MuUen,  trustee,  the  appellant,  claims  that 
his  judgment  given  to  secure  the  directors 
for  the  Indorsement  of  the  company's  note 
should  be  paid  in  full  out  of  the  fund.  The 
board  of  directors  adopted  a  resolution  on 
Jane  12,  1893,  authorizing  the  execution  of 
a  judgment  note  to  cover  the  claim  of  S.  O. 
Rhodes,  P.  T.  B.  Shaffer,  T.  W.  Martin,  B. 
W.  Applecnte.  0.  H.  Underwood,  C.  F.  Sher- 


iff, and  Josiah  Speer,  directors  of  the  com- 
pany, for  money  theretofore  raised  by  them 
to  pay  a  note  of  the  company.  At  a  direct- 
ors' meeting  on  September  4,  1893,  the  sec- 
retary of  the  company  was  directed  to  place 
In  the  bands  of  Mr.  McMnllen  a  judgment 
note  for  $8,000  for  the  use  of  the  Indorsers 
on  a  note  of  tbe  Central  Bank  for  that 
amount.  I'ursuant  to  the  action  of  the  board 
of  directors,  the  judgment  note,  the  subject 
of  this  controversy,  was  given  to  the  trus- 
tee. Judgment  was  entered  on  the  note  on 
October  9,  1893,  and  a  fl.  fa.  was  Issued 
thereon  October  10,  1883.  The  auditor 
found— and  no  exception  was  taken  thereto — 
"that  at  the  dates  of  the  authorization  of 
the  judgment  note,  June  12,  1883,  and  Sep- 
tember 4,  1893,  the  defendant  company  was 
Insolvent;  that  the  directors  for  whose  ben- 
efit the  judgment  was  confessed  did  not  In- 
dorse the  company's  p^per  upon  an  agree- 
ment that  they  should  be  secured  by  such 
note;  and  that  tbe  execution  Issued  upon  the 
judgment  two  days  before  the  appointment 
of  the  receiver  has  not  been  returned." 

The  facts  found  by  the  learned  auditor 
are  clearly  deduclble  from  the  evidence.  It 
is  equally  apparent  from  tbe  testimony  that, 
at  the  time  the  judgment  note  was  author- 
ized to  be  executed,  the  directors  knew  the 
Insolvent  condition  of  the  corporation.  The 
auditor  and  court  below  were  therefore  right 
in  holding  that  the  appellant  was  not  enti- 
tled to  have  his  claim  paid  In  full  out  of  the 
fund  for  distribution.  There  is  no  equity  In 
the  claim  of  the  appellant  that  would  sus- 
tain a  contrary  conclusion  on  tbe  facts  dis- 
closed by  the  evidence.  The  indorsement 
of  the  company's  paper  was  made  by  the 
directors  lu  1802.  They  were  not  induced  to 
assume  this  liability  by  reason  of  any  mis- 
understanding or  agreement  that  they  should 
be  protected  by  the  company.  The  com- 
pany at  that  time  was  presumably  solvent 
and  fully  able  to  meet  Its  obligations.  The 
credit  of  the  dhrectors  was  not  used  to  assist 
it  in  an  emergency,  nor  to  protect  the  corpo- 
rate property  from  sacrifice.  Several  months 
after  they  became  indorsers  to  the  Central 
Bank,  the  directors  undertook  to  secure  them- 
selves against  the  liability  they  had  Incurred 
the  previous  year,  and  by  resolution  author- 
ized the  execution  of  the  judgment  note 
upon  which  they  claim  a  preference  here. 
In  the  meantime  conditions  had  changed,  and 
the  corporation  had  become  hopelessly  in- 
solvent. After  this  was  known  to  the  di- 
rectors, they  directed  tbe  secretary  of  the 
company  to  deliver  the  note  to  their  trustee. 
One  of  the  directors,  who  was  also  the  re- 
ceiver, gives  the  circumstances  under  which 
the  note  was  made,  and  clearly  discloses  the 
unfairness  of  the  transaction.  He  tesUfles: 
"I  was  In  charge,  and,  also  being  an  interest- 
ed party  on  that  indorsement,  my  recollec- 
tion Is  that  I  was  told  to  watch  the  condi- 
tion of  the  company,  and,  if  it  was  able  to 
take  care  of  Its  paper  Itself,  there  would  be 
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no  necessity  of  entering  a  Judgment  Wblle 
the  board  had  directed  It  to  be  given,  yet 
there  was  no  specified  time.  Wben  I  felt 
there  was  danger,  I  notified  the  board,  and 
called  them  together,  and  they  directed  then 
that  the  note  be  made  in  favor  of  Lewis 
JktcMullen,  trnstee."  At  the  meeting^  of  the 
directors  on  September  4,  1893,  when  they 
authorized  the  making  of  the  note,  they  re- 
solved to  join  with  other  creditors  in  having 
a  receiver  appointed  for  the  company.  Two 
days  prior  to  the  appointment  of  the  receiver, 
a  Judgment  was  entered  on  the  note,  and  an 
execution  Issued  thereon.  This  conduct  of 
the  directors  was  a  clear  violation  of  their 
official  duties,  and  could  secure  for  them  as 
individuals  no  preference  over  other  credit- 
ors of  the  company.  Their  action  was  not 
taken  for  the  benefit  of  the  company,  but 
solely  to  give  themselves  a  preference  In  the 
distribution  of  Its  assets.  The  burden  was 
upon  them  to  show  that  the  preference  was 
In  all  respects  fair  and  conscionable,  and  that 
it  was  not  collusive,  for  the  mere  purpose  of 
preference.  Cowan  v.'  Pa.  Plate  Glass  Co., 
184  Pa.  1,  88  Atl.  1075.  This  they  have 
failed  to  do.  They  are  therefore  witliln  the 
well-settled  rule  forbidding  a  preference 
which  is  recognized  In  the  decisions  of  this 
court,  and  stated  in  Morawetz  on  Corpora- 
tions, {  787,  as  follows:  "Directors  of  an  In- 
solvent corporation,  who  have  claims  against 
the  company  as  creditors,  must  share  ratably 
with  other  creditors  in  the  distribution  of 
the  company's  assets.  They  cannot  secure 
to  themselves  any  advantage  or  preference 
over  other  creditors  by  using  their  power  as 
directors  to  that  purpose.  Their  powers  are 
held  by  them  in  trust  for  all  the  creditors, 
and  cannot  be  used  for  their  own  benefit." 

The  first  assignment  is  based  on  a  mis- 
apprehension of  the  facts.  The  wage  claims 
were  not  allowed  a  preference  out  of  the 
fimd  produced  by  the  sale  of  the  real  estate, 
as  the  appellant  claims;  but,  as  distinctly 
stated  by  the  auditor,  they  were  held  to  be  a 
lien,  and  payable  out  of  the  proceeds  of  the 
personalty  with  which  the  auditor  surchar- 
ged the  receiver. 

The  other  assignments  need  no  special  con- 
sideration. The  claims  which  are  the  sub- 
ject of  these  assignments  were  properly  al- 
lowed to  participate  in  the  distribution  of 
the  fund  in  the  hands  of  the  receiver. 

The  assignments  of  error  are  dismissed, 
and  the  decree  Is  affirmed. 


PANGBT7RN  et  al.  v.  AMERICAN  VAULT, 
SAFE  &  LOCK  CO.     (No.  2.) 

(Supreme  Court  of  Pennsylvania.     Jan.  5, 
1903.) 

RECEIVER— NBOLIOENCE— LIABILITY. 

1.  A    receiver   will    be    surchnrfted   with   the 
loss  arising  from  his  uegligence  in  the  manage- 
ment of  the  trust  propert.v,  where  he  has  wast- 
i  its  assets  and  has  sold  the  personal  prop- 


erty at  an  inadequate  price,  and  has  been  in- 
terested in  its  purchase,  and  his  oommiaaions 
also  will  be  disallowed. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

BUI  by  B.  H.  Pangbum  and  others  against 
the  American  Vault,  Safe  &  Lock  Company. 
From  the  decree,  Josiah  Speer,  receiver,  ap- 
peals.   Affirmed. 

The  following  is  the  report  of  the  auditor: 

"Findings  of  Facts. 

"(1)  Josiah  Speer  was  appointed  receiver 
of  the  property  and  assets  of  the  American 
Vault,  Safe  &  Lock  Company  by  decree  of 
this  court  made  October  11,  1893,  and  imme- 
diately took  possession  of  the  pr<q;)erty  of  the 
company. 

"(2)  As  such  receiver,  there  came  into  his 
possession,  among  the  assets  of  the  company, 
merchandise,  consisting  of  finished  and  unfin- 
ished safes,  raw  materials,  and  so  forth,  to 
the  amount  of  $36,088.89;  bills  and  accounts 
receivable,  $3,269.7S;  and  real  estate,  plants, 
tools,  and  other  property  of  the  company. 

"(3)  The  receiver  operated  the  works  of  the 
company  from  the  date  of  bis  appolntzaent 
until  after  September  29,  1894;  and  this  was 
done  by  him  upon  his  own  responsibility, 
without  any  authority  from  the  court,  with 
the  exception  of  a  contract  known  as  the 
'Pennsylvania  Railroad  Contract,'  on  which 
contract  he  lost  $1,244.01. 

"(4)  On  September  29,  1894,  the  receiver,  at 
public  sale,  under  <»der  of  court,  sold  tbe 
unoccupied  real  estate  of  the  company  to  J. 
R.  Wylle  for  |2,000,  which  sale  was  confirm- 
ed by  the  court  absolutely,  and  tbe  money 
paid  to  the  receiver. 

"(5)  On  the  same  day,  at  a  like  sale,  be  sold 
the  remaining  real  estate  and  plant  of  the 
company,  and  the  personal  property  then  oa 
hand,  to  Hugh  Morrison,  at  $10,000  for  tbe 
real  estate,  and  $1,800  for  the  personal  prop- 
erty. This  sale  was  confirmed  absolutely  on 
October  20,  1804.  It  was  subsequently  set 
aside  by  an  order  made  January  13, 1896.  On 
June  20,  1899,  at  the  request  of  the  receiver, 
he  was  permitted  to  make  a  sale  of  the  prop- 
erty to  M.  M.  Garland  at  $10,000  for  the  real 
estate  and  $1,300  for  the  personal  property; 
the  said  Garland  to  take  tbe  property  as  of 
September  29,  1894,  receiving  the  benefits  of 
all  sales  made  by  the  receiver  after  Sep- 
tember 29,  1894,  and  assuming  all  expenses 
incurred  by  the  receiver  after  that  date  with 
respect  to  the  said  property.  The  sale  to  M. 
M.  Garland  was  consummated  by  the  receiv* 
er,  and  the  purchase  money  paid.  The  ex- 
penses in  connection  with  the  sales  of  the  real 
estate,  as  shown  by  the  accounts,  amount  to 
$036.15,  and  the  net  proceeds  from  sales  of 
real  estate  for  distribution  amount  to  $11,- 
063.85. 

"(6)  The  purchase  made  by  Hugh  Morrison, 
as  well  as  the  purchase  made  by  M.  M.  Gar> 
land,  was  each.  In  point  of  fact;  made  on  be- 
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taalf  of  tbe  syndicate;  and  the  said  receiver, 
Joslah  Speer,  waa  a  member  of  each  of  said 
syndicates,  and  interested  In  tbe  purchase  of 
the  property,  and  this  fact  was  not  disclosed 
by  him  until  long  after  the  sale  to  Garland. 

"(7)  That  the  value  of  the  personal  ihk)p- 
«rty  sold  by  the  receiver  to  M.  M.  Garland  un- 
der the  order  above  mentioned  was  $20,500.- 
95;  this  amount  being  the  value  of  the  mer- 
chandise on  hand  at  the  date  of  the  McMeans 
inventory,  $18,106.80,  and  the  net  cash  re- 
ceipts In  the  hands  of  the  receiver  or  the  pur- 
chaser, $2,400.15. 

"(8)  The  receiver  was  negligent  in  his  man- 
agement of  the  trust  estate,  and  wasted  the 
assets  thereof;  his  action  towards  the  court 
and  creditors  has  been  characterized  by  an 
absence  of  good  faith;  his  action  In  procur- 
ing the  sale  of  tbe  remaining  personal  prop- 
erty on  hand,  at  an  inadequate  price,  and  be- 
hig  Interested  therein  as  a  purchaser,  with- 
out disclosing  that  fact,  was  Inexcusable; 
and,  because  of  these  facts,  he  has  forfeited 
bis  right  to  commissions. 

"The  Law  of  the  Case. 

• 

"As  this  case  presents  itself  to  your  au- 
ditor, there  are  but  three  questions  of  law 
iuvoIveU,  viz.:  (1)  As  to  the  liability  of  the 
receiver  for  the  loss,  or  some  part  thereof,  in- 
curred by  blm  In  the  operation  of  the  works; 
{2j  as  to  the  liability  of  the  receiver  for  the 
loss  Incurred  in  the  sale  to  Garland,  in  view 
of  tbe  fact  that  the  receiver  was  one  of  the 
purchasers  at  this  sale;  (3)  as  to  tbe  receiv- 
er's right  to  commissions. 

"(1)  As  to  the  liability  of  the  receiver  for 
tbe  loss  Incurred  in  the  operation  of  the 
works:  Tbe  receiver  having  operated  the 
works  without  authority  from  the  court,  it  is 
sufficient  to  show  the  Inventory  and  appraise- 
ment, and  the  burden  Is  upon  him  to  explain 
and  account  for  the  property.  McCay  v. 
Black,  14  Phila.  635.  That  the  receiver  thor- 
oaglily  appreciated  this  fact  appears  from  nis 
testimony,  in  which  be  says  very  frankly  that 
In  operating  the  works  he  acted  upon  his  own 
responsibility.  That  the  operation  of  the 
works  resulted  in  a  large  loss  does  not  now 
sdmlt  of  doubt.  The  expenses  incurred  by 
tbe  recplvei.'  in  the  operation  of  the  works  not 
only  exceeded  his  receipts,  but,  as  shown  by 
tbe  findings  of  fact,  bis  expenses  exceeded 
tbe  value  of  the  merchandise  coming  into  his 
possession  and  disposed  of  prior  to  September 
29,  1894,  plus  all  the  moneys  realized  from 
bills  and  accounts  receivable,  by  $2,183.86. 
In  other  words,  he  bad  a  deficit  of  that 
amount.  So  that,  as  a  matter  of  fact,  the  loss 
occasioned  by  the  conduct  of  the  receiver  In 
this  respect  would  amount  to  the  difference 
between  the  assets  coming  into  his  bands  at 
the  date  of  his  appointment  and  the  amount 
remaining  In  bis  hands  on  September  29,  1894. 
But  looking  at  the  case  In  this  aspect  the  re- 
ceiver would  be  entitled  to  some  reasonable 
allowance  for  collecting  these  bills  receivable, 
and  disposing  of  tbe  personal  property  in  tbe 


condition  In  which  it  was  at  the  time  be  took 
charge  of  It.  No  testimony  has  been  present- 
ed to  tbe  auditor  to  enable  him  to  make  a 
finding  upon  this  theory.  Taking  into  con- 
sideration all  of  the  circumstances  of  tbe 
case,  and  the  receiver's  statement  that  in  the 
operation  of  the  works  he  acted  upon  his  own 
reeponslbllity,  it  seems  to  the  auditor  that  the 
least  responsibility  to  which  he  could  be  held 
would  be  to  require  blm  to  bear  the  amount 
of  the  deficit  which  he  hicurred— hi  other 
words,  require  him  to  pay  tbe  excess  of  bis 
expenditures  over  the  value  of  the  property 
taken  possession  of  and  disposed  of  by  him. 
He  certainly  cannot  charge  this  deficit,  occur- 
ring in  the  operation  of  the  works,  as  against 
tbe  moneys  realized  from  the  sale  of  real  es- 
tate; nor  has  he  any  right,  as  It  seems  to 
your  auditor,  to  deduct  It  from  tbe  amount 
found  to  be  due  from  blm  to  the  creditors  by 
reason  of  his  conduct  In  purchasing  at  his 
own  sale.  The  auditor  is  therefore  of  the 
opinion  that  the  accountant  should  be  sur- 
charged with  the  amount  of  the  net  deficit 
arising  from  his  management  of  the  trust  es- 
tate between  October  11,  1893,  and  Septem- 
ber 29,  1894,  which  amounts  to  $939.85.  In 
ascertaining  this  amount,  tbe  auditor  has  al- 
lowed the  accountant  credit  for  $1,244.01; 
being  the  amount  shown  as  the  loss  incurred 
on  the  Pennsylvania  Railroad  contract,  which 
contract  was  authorized  by  the  court,  and 
also  the  loss  on  the  item  of  bar  Iron,  $3,564. 
"(2)  As  to  the  liability  of  the  receiver  for 
tbe  loss  Incurred  in  the  sale  to  Garland: 
Tlie  auditor  has  already  found  that  the  re- 
ceiver was  Interested  as  a  purchaser  In  the 
sale  made  by  him  to  Garland,  and  that  the 
amount  realized  for  the  personal  property 
on  this  sale  was  vastly  less  than  its  real 
value.  The  great  number  of  cases  In  which 
attempts  have  been  made  by  executors,  ad- 
ministrators, trustees,  assignees,  and  receiv- 
ers to  purchase  the  trust  property  at  their 
own  sales,  either  directly  or  through  the 
intervention  of  third  parties,  probably  illus- 
trates tbe  necessity  for  tbe  strict  rules  es- 
tablished by  the  courts  In  this  class  of  cases. 
Be  that  as  it  may,  in  Pennsylvania  It  Is 
certainly  well  established  by  an  unbroken 
line  of  decisions,  extending  from  Moody's 
Lessee  v.  Vandyke,  4  Bin.  31,  5  Am.  Dec. 
385,  to  French  v.  Pittsburg  Vehicle,  etc.,  Co., 
184  Pa.  161,  39  AtL  63,  that  a  trustee  au- 
thorized to  make  sale  of  property,  whether 
at  public  or  private  sale,  is  not  permitted  to 
bid  upon  or  purchase  said  property,  or  be 
Interested  therein;  that,  if  be  does,  such  a 
sale  is  voidable  at  the  election  of  the  cestui 
que  trust,  without  reference  to  its  fairness, 
or  tbe  cestui  que  trust  may,  if  tbe  property 
has  been  disposed  of  by  the  purchasing  trus- 
tee, require  him  to  account  for  the  difference 
between  the  purchase  price  and  the  value 
of  the  property,  or  the  profit  on  a  resale 
thereof.  In  20  Am.  &  Eng.  Eucy.  of  Law, 
148,  the  rule  is  stated  thus:  'A  receiver  will 
not  be  permitted  to  bid  nor  purchase  at  his 
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own  sale.  Any  purchase  he  may  make  will 
be  held  for  the  benefit  of  the  parties  inter- 
ested, ts  voidable  at  their  election,  and  may 
be  set  aside  by  the  court'  A  large  num- 
ber of  cases  are  there  cited  which  fully 
support  this  statement  In  Moody's  Lessee 
V.  Vandyke,  4  Bin.  31,  5  Am.  Dec.  385,  Chief 
Justice  Tilghman  says:  'Now,  even  if  the 
administrators  had  power  to  sell,  they  ought 
not  to  have  made  the  sale  to  one  of  them- 
selves, because  the  power,  being  Joint  ought 
to  have  been  executed  by  all  of  them,  and 
(which  is  of  far  greater  consequence)  be- 
cause the  policy  of  the  law  forbids  a  person 
to  be  the  purchaser  of  that  which  he  is  ap- 
pointed to  sell.  It  requires  but  a  small 
knowledge  of  the  world  to  be  sensible  of 
the  wisdom  of  this  rule.  The  person  intrust- 
ed with  the  sale  has  so  perfect  a  knowl- 
edge of  the  subject,  and  so  great  an  oppor- 
tunity of  taking  advantage,  by  appointing 
the  time  and  place  of  sale,  and  employing 
the  agents  who  conduct  it  that  to  permit 
him  to  become  the  purchaser  would  be  pla- 
cing too  much  confidence  In  the  Infirmity  of 
human  nature.'  In  Webb  v.  Dietrich,  7 
Watts  &  S.  401,  Mr.  Justice  Sergeant  says: 
'The  rule  of  equity  which  prohibits  a  trustee 
for  sale  from  purchasing  the  trust  property 
Is  not  founded  on  his  being  necessarily  guilty 
of  fraud  in  so  doing.  It  is  a  rule  of  public 
policy  which  applies  in  all  cases,  whether 
there  be  fraud  or  not  and,  indeed,  its  great 
object  is  to  prevent  fraud  by  taking  away 
the  temptation  to  commit  It  Another  rea- 
son for  the  rule  is  the  dlflSculty,  if  not  im- 
possibility, in  many  instances,  of  ascertain- 
ing whether  there  was  fraud  or  not'  The 
liability  of  the  receiver,  under  the  facts 
found,  does  not  seem  to  the  auditor  to  ad- 
mit of  doubt  A  further  question  arises  as 
to  whether  this  liability  of  the  receiver  can 
tie  enforced  by  a  surcharge  on  the  present 
«ndlt  That  question  seems  to  be  settled 
by  the  ease  of  French  v.  Pittsburg  Vehicle, 
etc.,  Company.  184  Pa.  161,  89  Atl.  63,  where 
a  receiver  made  a  sale  of  the  trust  property 
to  a  firm  in  which  he  was  to  become  Inter- 
ested upon  the  winding  up  of  the  receivership. 
He  did  become  interested  in  the  firm,  and 
upon  the  filing  of  his  account  was  surchar- 
ged with  the  difterence  between  the  ap- 
praised value  of  the  property,  as  shown  by 
the  Inventory,  and  the  amount  realized  on 
the  sale.  In  Bosenberger's  Appeal,  26  Pa. 
67,  executors  were  authorized  to  sell  real  es- 
tate at  public  sale,  and  one  of  them  became 
Interested  with  a  third  party  In  purchasing 
the  property,  which  the  purchasers  subse- 
quently sold  at  an  advance;  and,  upon  a  set- 
tlement of  the  executors'  account  they  were 
surcharged  with  the  entire  amount  of  profit 
made  by  the  purchasers.  In  WalUngton's 
Estate,  1  Asbm.  307,  President  Judge  King 
fully  discusses  this  same  question,  and  sus- 
tains a  surcharge  for  the  difference  between 
the  real  value  and  the  price  obtained  at  the 
public  sale.    It  should  be  noted  in  this  con- 


nection that  the  testimony  shows  that  afto: 
the  purchase  In  the  name  of  Garland,  and 
for  the  benefit  of  the  syndicate,  a  new  cor- 
poration, called  the  American  Vault  Slafe  & 
Lock  Company,  was  formed,  to  which  this 
property  was  transferred,  which  has  been 
carrying  on  business  since  the  purchase; 
and,  as  to  this  personal  property.  It  would 
now  be  impracticable  to  set  aside  the  sale 
and  require  the  receiver  to  reselL  The  only 
practicable  method  of  adjusting  the  rights 
of  the  parties  Is  by  surcharging  the  receiver. 
The  only  answer  made  on  behalf  of  the  re- 
ceiver to  this  liability  Is  that  the  sale  to 
Garland  was  a  public  sale,  and  that  the 
receiver  is  protected  thereby.  Nearly  all  of 
the  cases  in  which  the  question  has  arisen, 
and  in  which  the  trustee  has  Xteen  held  guilty 
of  a  breach  of  trust  in  purchasing,  are  cases 
of  public  sales,  and  the  cases  are  clear  that 
the  principle  applies  equally  whether  the 
sale  be  public  or  private.  WalUngton's  Es- 
tate, 1  Ashm.  307.  But  in  the  present  case 
the  sale  to  Garland  was  in  no  sense  a  pub- 
lic sale.  There  was  no  competitive  bidding 
at  all.  The  receiver  applied  to  the  court  i 
by  petition,  for  leave  to  sell  the  property  to 
Garland  for  a  fixed  sum,  stated  that  he  had 
accepted  ten  per  cent  of  the  purchase  money 
on  account,  and  recommended  that  said  sale 
be  made,  whereupon  he  received  authority 
to  make  sale  direct  to  the  purchaser.  This 
certainly  does  not  constitute  a  public  sale. 
Your  auditor  is  therefore  of  the  opinion  that 
the  receiver  should  be  surcharged  with  the 
difference  between  the  amount  reaUzed  for 
the  personal  property  on  the  sale  to  Garland 
and  the  value  of  that  property. 

"(S)  As  to  the  receiver's  right  to  commis- 
sions: Commissions  are  a  compensation  al- 
lowed for  the  faithful  performance  by  a 
trustee  of  his  duties.  Mere  neglect  of  itself, 
might  not  require  the  disallowance  of  com- 
missions, but  the  action  of  the  receiver  in 
this  case  goes  far  beyond  mere  negligence. 
It  resulted  in  a  total  loss  to  the  creditors  of 
the  value  of  a  large  part  of  the  personal  prop- 
erty coming  into  his  hands  at  the  date  of  his 
appointment  as  receiver;  and,  as  we  have 
found,  he  has  been  guilty  not  merely  of  a 
lack  of  good  faith  towards  the  court  touch- 
ing the  property  remaining  in  his  tiands,  and 
his  connection  with  the  sales  of  that  prop- 
erty made  by  him,  but  also  of  concealing  his 
connection  with  these  sales,  and  of  selling 
the  property  at  a  grossly  inadeqiute  price, 
and  being  Interested  in  the  purchase.  Un- 
der these  circumstances,  the  auditor  recom- 
mends that  the  commissions  be  disallowed — 
especially  so  in  view  of  the  fact  that  the  re- 
ceiver has  not  been  surcliarged  with  the 
value  of  the  personal  property  lost  by  him 
prior  to  September  29,  1894.  27  Am.  &  Eng. 
Bncy.  of  Law,  187,  and  cases  cited. 

"Conclusions. 

"Tour  auditor  therefore  recommends  that 
the  receiver's  account  be  restated,  ao  as  to 
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charge  blm  with  the  amonnt  realized  from 
the  sale  of  real  estate,  less  the  expenses  of 
making  snch  sales,  charging  blm  with  the 
amonnt  received  for  the  personal  property, 
and  surcharging  him  with  the  difference  be- 
tween the  amount  received  from  the  per- 
sonal property  sold  to  Garland  and  the  value 
of  that  property,  and  also  surcharging  blm 
with  the  deficit  arising  from  his  operation 
of  the  works  between  October  11,  1893,  and 
September  29,  1894." 

Exceptions  to  auditor's  report  were  dis- 
missed by  the  court 

Argued  before  MITCHELL,  DSIAJN,  FELL, 
BROWN,  and  MESTREZAT,  JJ. 

B.  P.  Douglass,  for  appellant  X  H.  Beal, 
0.  P.  Robertson,  J.  P.  Patterson,  H.  L.  Ooeh. 
ring,  J.  H.  Reed,  Edwin  W.  Smith,  and  Geo. 
E.  Shaw,  for  appellees. 

MESTREZAT,  J.  We  have  considered  the 
questions  raised  on  this  appeal  In  connection 
with  the  appeal  of  Lewis  McMuIlen,  trustee, 
from  the  same  decree,  in  which  the  opinion  has 
this  day  been  filed.  54  Atl.  504.  After  an  ex- 
amination of  the  numerous  assignments  of 
error,  we  are  not  convinced  that  the  auditor, 
whose  report  was  confirmed  by  the  court  be- 
low, has  committed  any  reversible  error  In  his 
disposition  of  the  case.  The  exceptions  to  the 
report  are  principally  to  the  findings  of  fact 
and,  under  our  well-settled  rule,  when  the 
court  below  has  approved  the  finding  we 
will  not  reverse  unless  clear  error  is  shown. 
Here  there  was  evidence  to  warrant  the 
auditor  in  reaching  bis  conclusions  of  fact 
and  the  appellant  has  failed  to  point  out 
wherein  they  are  clearly  erroneous. 

The  Investigation  by  the  auditor  was  most 
careful  and  thorough  and  the  appellant  was 
afforded  the  fullest  opportunity  to  have  the 
alleged  errors  corrected  on  exceptions  to 
two  reports.  The  learned  Judge  of  the  court 
below  carefully  examined  the  report  and 
exceptions  thereto,  and.  In  confirming  the  re- 
'  port,  says  he  Is  "convinced  that  the  auditor's 
report  reaches  a  result  as  nearly  Just  and  eq- 
nitable  as  It  la  possible  to  arrive  at,  consider- 
ing the  manner  In  which  the  business  was 
conducted  by  the  receiver,  and  the  accounts 
kept  by  blm."  We  agree  with  tills  conclu- 
sion. 

There  Is  no  merit  In  the  exceptions  to  the 
learned  auditor's  conclusions  of  law.  The 
surcharges  were  properly  made,  and  tbe  re- 
ceiver's commissions  disallowed.  The  reck- 
'  less  and  negligent  manner  in  which  the  re- 
ceiver conducted  the  affairs  of  the  trust 
estate,  and  the  consequent  loss  to  tbe  cred- 
itors, legally  deprived  the  receiver  of  the 
right  to  commissions.  The  law  does  not 
compensate  an  ofllcer  for  inefficiency  and 
wUlfnl  neglect  of  duty.  It  does,  however, 
hold  him  strictly  responsible  for  property 
placed  in  his  hands,  and  imposes  upon  blm 
tbe  dnty  of  folly  accounting  for  It 

The  assignments  of  error  are  overruled, 
and  the  decree  1>  affirmed. 


In  re  WEHRLE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Jan.  S, 
1903.) 

BXBCUTORS— RELBASB     FROM     DISTRIBUTBIBI— 
I4ACHBS. 

1.  One  of  two  executors  paid  a  legatee  cer- 
tain money,  taking  a  release  of  her  interest 
and  gave  to  his  coezecutor  a  release  for  his 
own  share  of  the  estate,  and  for  all  demands 
whatever  against  the  same.  Thereafter  the 
legatee  repudiated  her  release,  and  obtained  an 
order  that  the  coezecutor  shonld  pay  her  the 
fnll  amount  of  her  interest.  Held,  that  the 
other  executor  could  not,  40  years  after  the 
death  of  tbe  testator,  and  after  the  death  of 
the  coezecutor,  recover  from  the  latter's  es- 
tate the  sum  of  money  which  he  had  paid  to 
the  legatee. 

Appeal  from  Orphans'  Court  Allegheny 
County. 

In  the  matter  of  the  estate  of  Francis  3. 
Wehrie,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  adjudication,  Herrman 
Fischer  appeals.    Affirmed. 

Stephen  Fischer  died  In  1861,  testate.  He 
appointed  Herrman  Fischer  and  Francis  X 
Wehrie  executors  of  bis  estate.  An  execu- 
tors' account  was  filed  In  Allegheny  county 
on  April  18, 1862,  but  there  was  no  audit  In- 
stead, receipts  and  releases  were  taken  from 
the  distributees.  Helena  Weber,  a  daughter 
and  legatee  of  the  decedent  was  paid  $1,000 
by  Fischer,  and  gave  a  receipt  for  her  share 
of  tbe  estate,  and  released  the  executors. 
Thirty-five  years  after  the  account  was  filed 
she  repudiated  her  release,  and  issued  a  cita- 
tion calling  upon  the  executors  to  pay  her 
her  distributive  share  of  her  father's  estate. 
The  orphans'  court.  In  1898,  awarded  her 
one-third  of  the  balance  shown  by  the  ac- 
count of  1862.  The  decision  rested  solely 
on  her  testimony  that  she  understood  little 
English  and  did  not  comprehend  her  re- 
lease. The  court  further  found  that  Wehrie 
was  the  acting  executor,  and  charged  him 
Individually  with  the  whole  amount  found 
due.  Helena  Weber  testified  that  she  had 
received  In  1862  from  Herrman  Fischer,  the 
coexecutor,  $1,000.  Herrman  Fischer  claim- 
ed that  this  payment  entitled  him  to  subro- 
gation, and  that  he  now  stands  in  Helena 
Weber's  place,  and  can  recover  this  amount 
from  the  Wehrie  estate.  On  July  22,  1874, 
Fischer  gave  Wehrie  a  receipt  and  release 
for  his  share  of  his  father's  estate,  "and  of 
and  from  any  and  all  other  sum  or  sums  of 
money  of,  toucbing,  or  concerning  tbe  estate 
of  said  Stephen  Fischer,  and  of  and  from  all 
accounts,  reckonings,  payments,  suits,  ac- 
tions, accounts,  claims,  and  demands  what- 
soever for  or  concerning  any  matter,  cause, 
or  thing  whatsoever."  The  trial  court  dis- 
missed the  claim,  Hawkins,  P.  J.,  filing  the 
following  opinion: 

"Herrman  Fischer,  acting  on  the  sugges- 
tion thrown  out  by  the  Supreme  Court  In 
Wehrle's  Appeal,  189  Pa.  179,  42  Atl.  8,  has 
come  into  this  court  asking  appropriation  of 
tbe  credit  allowed  on  the  decree  In  favor  of 
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Mrs.  Weber  against  Mr.  Wehrle.  What  was  ] 
jiaid  by  the  Supreme  Court  does  not  amount 
to  an  adjudication.  If  It  bad  been  thought 
that  there  was  enough  evidence  of  record 
that  court  would  no  doubt  have  made  a  de- 
cree accordingly,  but  It  did  not  do  so,  and  It 
must  be  assumed  that  the  question  of  hla 
right  was  left  open  for  determination  of  this 
■court. 

"Assuming  that  the  Columbiana  county, 
Ohio,  conyeyance  was  on  account,  it  does  not 
necessarily  follow  that  Herrman  Fischer  Is 
entitled  to  subrogation  as  against  his  coexec- 
utor,  Wehrle.  Foremost  in  his  way  stands 
a  release  of  all  claims  against  the  estate. 

"Nearly  forty  years  have  elapsed  since  Its 
date  without,  so  far  as  appears,  any  claim 
having  been  made  by  him  of  subrogation. 
In  his  answer  to  Mrs.  Weber's  petition  by 
admitting  her  claim  he  Impliedly  concedes 
that  he  has  none,  and  his  subsequent  con- 
duct in  tliat  proceeding  Is  In  entire  harmony 
with  that  concession.  He  made  direct  claim 
for  his  own  share  under  the  will,  but  to  noth- 
ing through  Mrs.  Weber.  He  made  no  de- 
oial  of  her  assertion  of  failure  of  his  title 
to  the  Columbiana  coimty  property,  and  con- 
sequent failure  of  consideration.  If  he  had 
asserted  a  claim  In  opposition  to  Mrs.  Weber 
in  the  first  Instance,  the  whole  matter  could 
and  should  have  been  disposed  of  at  once. 
Were  Mr.  Wehrle  living  now,  the  disadvan- 
tage of  raising  another  Issue  would  be  ob- 
vious. Having  died,  the  disadvantages  to 
his  representatives  are  greatly  Increased,  for 
they  are  not  likely  to  know  of  the  actual 
condition  of  affairs.  Appeal  of  Bentley's 
Ex'rs,  9J)  Pa.  500.  There  is  nothing  in  the 
case  Avhich  calls  for  the  Interference  of  a 
chancellor. 

"  'Courts  of  equity  will  sometimes  refuse 
to  grant  relief,  although  the  statute  of  limi- 
tations cannot  be  pleaded  In  bar,  and  al- 
though presumptions  cannot  arise  from  lapse 
of  time,  or  may  be  conclusively  rebutted. 
In  such  cases  they  proceed  upon  the  ground 
that  public  convenience  will  not  allow  old 
and  stale  claims  to  be  Investigated,  when 
many  of  the  parties  and  witnesses  are  dead 
or  their  memories  Impaired  or  vouchers  lost. 
And  so,  acquiescence  In  a  transaction  may 
bar  a  party  of  bis  relief  In  a  very  short  pe- 
riod. Thus,  if  one  has  knowledge  of  an  act, 
or  it  Is  done  with  bis  full  approbation,  he 
cannot  afterward  have  relief.  He  Is  es- 
topped by  his  acquiescence,  and  cannot  undo 
what  has  been  done.  So,  If  a  party  stands 
by  and  sees  another  dealing  with  property 
In  a  manner  Inconsistent  with  his  rights,  and 
makes  no  objections,  he  cannot  afterward 
have  relief.  His  silence  permits  or  encour- 
ages others  to  part  with  their  money  or 
property,  and  he  cannot  complain  that  his 
interests  are  affected.  His  silence  is  acqui- 
escence, and  estops  him.'  Perry  on  Trusts, 
Sf  SCO,  870. 

"Here  Herrman  Fischer  not  only  made  no 
claim  in  his  own  behalf  for  nearly  40  years. 


bat  actively  aided  and  abetted  the  Inconsist- 
ent claim  made  by  Mrs.  Weber.    He  had  Us 
day  in  court,  and.  having  misled  Wehrle  to 
his  injury,  there  can  be  no  returning  foot- 
steps.   He  Is  estopped  by  his  release,  by  tlie 
statute  of  limitations,  by  gross  laches,   and 
by  acquiescence  in  Mrs.  Weber's  claim.     On 
the  other  hand,  it  would  be  a  hardship   at 
this  late  day  to  call  on  Wehrle's  personal  rep-       j 
resentatlves,   who  have  not  the  advantage 
which  he  would  have  had,  to  answer    tbis,        ' 
which  is  certainly  an  inconsistent  claim.     It 
seems  clear,  therefore,  that  Fischer  has  no       | 
equity  to  relief." 

Argued  before  MITCHELL,  DEAN,  FELL. 
BBOWN,  MESTEEZAT,  and  POTTEK,  JJ. 

William  A.  Golden,  A.  V.  D.  Watterson, 
and  A.  B.  Reld,  for  appellant  Frank  Pen- 
rose Sproul  and  Thomas  M.  Marshall,  Jr., 
for  appellee. 

PER  CURIAM.  The  decree  Is  afflrnaed  on 
the  opinion  of  Judge  Hawkins. 


BELLMAN  et  al.  v,  WHEELER. 

(Court  of  Appeals  of  Maryland.    Nov.  20,  1902.) 

ASSAULT  A.ND  BATTBRY—BVIDENCS!— ADMIS- 
SIBILITY —  OPINION  EVIDENCE  —  HEARSAY- 
JOINT  TORT  FEIASORS— INSTRUCTIONS. 

1.  Testimony  by  plahitiff  that  his  injury  made 
him  very  nervous,  and  he  could  not  sleep  nights, 
and  when  he  went  to  stoop  over  he  had  great 
pain,  and  that  he  suffered  a  good  deal  of  pain 
from  the  testicle,  going  along  the  cord  into  his 
stomach,  was  not  inadmissible  as  opinion  evi- 
dence. 

2.  Testimony  by  a  physician,  in  an  action  for 
assault,  that  he  examined  plaintiff,  who  came 
to  him  complaining  of  a  pain  in  his  testicle; 
that  he  found  him  suffering  from  an  enlarge- 
ment of  the  testicle,  and  sngj^sted  treatment, 
and  stated  that  if  it  continued  he  would  have 
to  have  an  operation  performed;  that  he  did 
not  thoroughly  diagnose  the  case;  that  the  nest 
time  he  examined  plaintiff  he  saw  that  an  oper- 
ation had  been  performed;  that  he  knew  noth- 
ing aboat  the  cause  of  the  trouble— was  not  ir-' 
relevant  and  immaterial. 

3.  The  evidence  was  not  hearsay. 

4.  Reasons  assigned  in  support  of  an  excep- 
tion to  a  prayer  as  not  supported  by  the  evi- 
dence, which  fail  to  specify  the  particulars  in 
'nhioh  the  evidence  is  defective,  will  not  be  con- 
sidered. 

5.  Testimony  by  plaintiff  in  an  action  for  as- 
sault that  on  the  day  following  the  assault  he 
was  obliged  to  lie  down  most  of  the  day;  that 
from  October  to  May  he  had  not  been  able  to  do 
manual  work,  and  that  when  testifying.  May 
16th,  he  suffered  great  pain  from  the  testicle; 
that  for  the  first  time  in  his  service  there  had' 
been  complaints  about  his  work  as  operator; 
that  the  pain  in  his  testicle  began  with  the  as- 
sault, and  continued  to  the  trial- together  with 
a  physician's  testimony  that  he  examined  plain- 
tiff, and  fonnd  an  enlargement  of  the  testicle, 
and  told  him  if  it  continued  an  operation  would 
be  necessary,  tended  to  show  that  the  assault 
was  the  cause  of  the  injuiy,  that  medical  and 
surgical  attendance  was  made  necessary  thereby, 
and  that  plaintiff's  capacity  for  manual  labor  and 
his  eSlcieucy  as  a  telegraph  operator  might  be 
diminished  thereby,  and  warranted  the  granting 
of  plaintiff's  prayer,  laying  down  the  role  for 
assessing  damages  in  such  a  case. 
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A.  In  an  action  for  an  asaaalt  and  battery,  the 
burden  waa  on  defendants  to  prove  the  truth 
of  all  the  matters  get  np  in  their  pleas  of  confes- 
sion and  avoidance. 

7.  The  burden  was  on  plaintiff  to  establish 
the  assault  and  resulting  injury. 

8.  If  plaintiff  entered  a  store,  in  which  de- 
teudauts  kept  a  post  o£9ce  and  general  store, 
to  inquire  about  a  car  he  had  ordered,  and  one 
of  the  defendants  called  him  a  liar  and  a  thief, 
and  told  the  other  defendant,  who  was  the  post- 
master, to  throw  him  out,  which  the  latter  im- 
mediately proceoded  to  do,  the  defendants  would 
be  jointly  liable  for  the  assault. 

0.  A  prayer  is  properly  refused  where  every- 
thing properly  embraced  in  it  is  covered  by  an- 
other prayer  which  is  given. 

10.  An  instruction  to  find  for  the  plaintiff  U 
the  jury  found  the  facts  to  be  as  stated  in  a 
certain  prayer  given  for  the  plaintiff,  unless 
they  found  the  additional  facts  stated  in  a  cer- 
tain other  prayer  given  for  defendants,  waa  not 
calcniated  to  mislead  the  jury. 

Appeal  from  Circnlt  Court,  Carroll  County; 
Thomas,  Judge. 

Action  by  Julian  D.  Wheeler  against  Rob- 
ert Sellman  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Jas.  A.  C.  Bond  and  F.  Neal  Parke,  for 
ai>pellants.    Guy  W.  Steele,  for  appellee. 

PEARCB,  J.  This  is  an  action  of  trespass 
yl  et  armis  for  an  alleged  assault  and  bat- 
tery by  the  appellants  upon  the .  appellee. 
The  narr.  contains  but  one  count,  in  the 
usual  form,  charging  the  defendants  as  joint 
tort  feasors,  and  alleging  special  damages 
by  reason  of  expense  incurred  for  medical 
and  surgical  attendance.  The  defendants 
pleaded  non  cul.,  and  also  filed  three  pleas  In 
confession  and  avoidance.  In  all  of  which  it 
was  alleged  that  at  the  time  of  the  aasault 
charged  they  were  possessed  of  a  building 
In  -which  the  plaintiff  was  trespassing,  and 
from  which,  though  requested,  he  refused  to 
depart,  and  that  they  then  removed  him, 
using  no  more  force  than  was  necessary.  The 
second  and  third  of  these  pleas  also  alleged 
that  the  defendants  kept  the  United  States 
post  office  at  Watersvllle,  and  a  retail  store 
in  the  building,  and  that  plaintiff,  while  in 
the  building,  made  a  noise  and  disturbance 
therein,  and  conducted  himself  in  a  rude  and 
quarrelsome  manner.  The  plaintiff  joined  Is- 
sue on  the  first  plea,  and  replied  to  the  sec- 
ond, third,  and  fourth  pleas,  alleging  the  use 
of  more  force  than  was  necessary  In  his  re- 
moval. Issues  were  joined  on  these  replica- 
tions, and  an  agreement  was  filed  waiving  all 
errors  in  pleading,  and  providing  that  either 
party  might  offer  any  testimony  admissible 
under  any  state  of  the  pleadings. 

There  are  four  exceptions  presented  by  the 
record:  Two  with  respect  to  evidence  ad- 
mitted subject  to  exception,  and  subsequently 
refused  to  be  stricken  out;  one  to  the  ruling 
upon  special  exceptions  to  certain  prayers  of 
plaintiff  for  want  of  evidence  to  support 
them;  and  one  to  the  granting  of  certain 
prayers  of  plaintiff,  and  the  rejection  of  cer- 
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tain  prayers  of  defendants.  The  first  and 
second  exceptions  present  closely  analogous 
questions.  Plaintiff,  as  a  witness,  had  de- 
scribed the  circumstances  which  led  to  and 
characterized  the  assault,  testifying  that  be 
had  entered  the  building  in  a  quiet  and  order- 
ly manner  to  inquire  about  a  car  he  had  or- 
dered; that  Robert  Sellman  said  plaintiff  had 
ordered  no  car,  and  he  replied  that  he  had, 
but  that  Sellman  had  taken  it  for  his  own 
use,  and  that  Sellman  said  he  was  "a  damn 
liar  and  thief";  that  at  that  time  Alonzo  B. 
Sellman,  the  postmaster,  son  of  Robert  Sell- 
man, came  in,  and  Robert  Sellman  said, 
"Throw  the  damn  thief  out,"  and  Alonzo 
Sellman  seized  him  by  the  back  of  the  neck 
and  the  bottom  of  his  pants,  or  by  the  suspen- 
ders, and  be  was  thrown  out,  from  a  porch 
eight  or  nine  feet  wide  and  five  feet  high, 
to  the  ground.  He  further  testified,  subject 
to  exception,  that  while  being  carried  across 
the  porch  he  had  an  aching  and  burning 
sensation  in  his  left  testicle,  which  pain  had 
continued  ever  since.  He  further  testified 
that  a  short  time  after  the  assault  he  left  the 
place,  and  said:  "I  then  went  up  the  road 
through  a  woods  of  mine,  and  when  I  got 
in  the  woods  I  looked  at  my  testicle,  and 
found  a  red  stripe  over  it,  and  it  was  very" 
much  swollen;  aqd  two  or  three  weeks  after 
that  I  found  an  injury  there,  and  I  went  to 
Baltimore  and  had  it  taken  out.  Questiou. 
How  did  this  Injury  that  you  speak  of  affect 
you?  Answer.  It  made  me  very  nervous,  and 
I^uld  not  sleep  at  night,  and,  when  I  went 
to  stQop  over  to  do  anything,  I  had  great 
pain.  Question.  What  is  .vour  condition  at 
present?  Answer.  My  condition  at  present 
Is  that  I  suffer  a  great  deal  from  the  pain 
from  the  testicle  going  along  the  cord  !'•:  • 
my  stomach." 

The  defendants  moved  to  strike  out  tbe 
testimony  above  embraced  in  quotation 
marks,  and  the  first  exception  was  taken  to 
the  refusal  to  strike  this  out.  In  support  of 
this  exception,  defendants  rely  upon  the 
rule  that  the  opinions  of  nonexpert  witness- 
es are  not  evidence,  and  they  argue  that  the 
testimony  objected  to  is  merely  the  opinion 
or  Inference  of  the  plaintiff.  They  admit  that 
he  can  testify  as  to  his  condition  before  and 
after  tbe  Injury,  in  order  that  from  these 
facts  the  jury  may  form  its  opinion  and  draw 
its  Inferences  as  to  tbe  cause  of  the  Injury; 
but  they  say  that  to  ask  the  witness,  "How 
3iS  this  injury  w"filch  you  Riipak  of  affect 
you?"  is  to  ask  the  very  question  the  jury  had 
to  decide,  and  that  to  permit  the  witness  to 
answer,  "It  made  me  nervous,"  etc..  Is  to  give 
probative  force  to  the  mere  inferences  of  the 
witness  as  to  the  cause  of  the  Injury.  It  cer- 
tainly cannot  be  seriously  contended  that  the 
rule  invoked  excludes  that  part  of  the  tes- 
timony objected  to,  which  precedes  the  ques- 
tion as  to  how  tbe  Injury  affected  him,  since 
that  is  a  simple  description  of  his  physical 
condition  and  of  facts  which  he  knew.  City 
Pass.  Ry.  Co.  v.  Nugent,  86  Md.  360,  38  Ati. 
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779.  Nor  do  we  perceiye  any  valid  objection 
to  the  two  following  questions  and  the  an- 
swers thereto.  Eacb  of  these  questions  call- 
ed for  the  statement  of  facts  only,  descriptive 
of  his  physical  condition,  to  which  be  was 
certainly  competent  to  testify,  and  the  an- 
swers contained  nothing  but  such  statements 
of  facts.  Neither  the  questions  nor  the  an- 
swers dealt  with  the  cause  of  the  Injury. 
That  related  exclusively  to  its  effect  The 
Maryland  cases  cited  by  the  appellants  up- 
on this  point  have  no  pertinency  to  the  ques- 
tion here;  nor  does  the  language  of  Lord 
Mansfield  In  Carter  v.  Boehm,  3  Burr.  1918, 
quoted  upon  their  bi-lef ,  have  any  greater  per- 
tinency, when  the  case  is  examined.  That 
case  concerned  an  insurance  effected  through 
a  broker,  who  testified  "that  he  did  not  be- 
lieve the  Insured  would  have  meddled  with 
the  insurance  if  he  had  seen  certain  letters" 
in  evidence,  and  it  was  of  this  "belief"  that 
the  court  said:  "It  Is  an  opinion  which.  If 
rightly  formed,  could  only  be  drawn  from  the 
same  premises  from  which  the  court  and 
the  jury  were  to  determine  the  cause,  and 
therefore  it  is  improper  and  irrelevant  in  the 
mouth  of  a  witness."  We  find  no  error  In 
tills  ruling. 

Dr.  Joseph  Bering,  a  practicing  physician, 
then  testified  that  plaintiff  came  to  him  in 
December  (the  assault  having  been  in  Sep- 
tember), and'  further  testified,  subject  to  ex- 
ception, as  follows:  "I  examined  Mr.  Wheel- 
ler,  who  came  to  me  complaining  of  a  pain 
in  his  testicle.  I  found  him  to  be  suffering 
with  an  enlargement  about  the  testicle.  I 
suggested  some  treatment  for  him,  and  that 
if  It  continued  he  would  have  to  go  to  the 
hospital  and  have  an  operation  performed. 
I  did  not  thoroughly  diagnose  the  exact  con- 
dition, but  there  was  an  enlargement  of  the 
left  testicle.  I  next  examined  Mr.  Wheeler 
yesterday  morning,  and  saw  that  an  opera- 
tion had  been  performed,  from  a  scar."  Up- 
on cross-examination.  Dr.  Hering  testified: 
"I  know  nothing  of  the  cause  of  the  trouble." 

The  second  exception  was  taken  to  the 
refusal  of  the  court  to  strike  out  this  testi- 
mony. The  ground  of  the  objection  is  that 
this  testimony  'was  imm.Ttcrial,  Irrelevant, 
and  hearsay.  But  If  Dr.  Ilering  had  not 
been  sworn  It  would  have  been  a  legitimate 
argument  to  the  jury  that  the  plaintiff  had 
failed  to  produce  the  best  available  evidence 
of  the  character  and  extent  of  his  Injury. 
Upon  that  iwlnt,  therefore,  his  testimony 
cannot  be  either  Immaterial  or  irrelevant. 
Nor  is  it  hearsay.  Mr.  Greenieaf  says  (vol. 
1,  §  102,  14th  Ed):  "The  representations  by 
a  sick  person  of  the  nature,  symptoms,  and 
effects  of  the  malady  under  which  he  is  suf- 
fering at  the  time  are  original  evidence.  If 
made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but,  if  made  to 
any  other  person,  they  are  not  on  that  ac- 
count rejected."  In  Fleming  v.  Springfield, 
154  Mass.  520,  28  N.  B.  910,  26  Am.  St.  Rep. 
268,  It  was  held  that  a  statement  by  plain- 


tiff In  an  action  for  personal  injnries,  made 
to  his  physician,  as  to  his  symptoms  at  the 
time,  if  made  for  the  purpose  of  medical 
treatment  and  advice,  Is  admissible  in  bis 
favor,  though  the  interview  was  only  a  day 
or  two  before,  or  possibly  during,  the  trial. 
And  in  N.  P.  R.  R.  v.  UrUn,  158  U.  S.  275. 
15  Sup.  Ct  840,  39  L.  Ed.  977,  the  text  of 
Greenieaf  and  the  case  Just  cited  are  approv- 
ed. It  will  be  observed  that  the  only  state- 
ment made  by  plaintiff  to  Dr.  Hering  was  of 
his  suffering  at  the  time,  though  it  was  held 
In  Roosa  v.  Boston  Loan  Co.,  132  Mass.  439, 
that  a  physician  may  testify  to  a  statement 
or  narrative- given  by  his  patient  in  relation 
to  his  condition,  symptoms,  sensation,  and 
feelings,  both  past  and  present,  and  that 
these  are  admitted  from  necessity,  because 
in  this  way  only  can  the  bodily  condition  of 
the  party  be  ascertained.  We  are  not  re- 
quired, however,  to  go  to  that  extent  here. 
It  was  also  held  In  that  case— and  we  think 
properly— tliat  this  does  not  extend  to  the  pa- 
tient's declaration  of  the  cause  of  the  In- 
Jury.  In  the  cafse  before  us  there  was  no 
such  declaration  by  plaintiff,  and  Dr.  Her^ 
Ing  expressly  testified  that  be  knew  nothing 
.of  the  cause.  We  think  this  rulbig  of  the 
court  was  correct. 

The  third  exception  was  to  the  overmllng 
of  tlie  special  exceptions  to  the  plaintiff's 
eighth  prayer  as  modified  by  the  court,  for 
the  reason  that  the  evidence  does  not  sup- 
port the  prayer.  We  think  there  is  ample 
evidence  to  support  this  prayer,  which  lays 
down  the  rule  for  assessing  damages  so  fa- 
miliar in  cases  of  this  character.  Five  rea- 
sons are  assigned  In  support  of  the  special 
exception.  Of  these,  the  first .  and  second 
fail  to  specify  the  particulars  In  which  the 
proof  Is  supposed  to  be  defective,  and  need 
not,  therefore,  be  considered.  The  third  al- 
leges there  is  no  evidence  that  the  plaintiff 
was  disabled  or  unfitted  for  pursuing  his  or- 
dinary occupations;  the  fourth,  that  there  is  1 
no  evidence  to  show  that  the  injury  com-  | 
plained  of  resulted  from  the  alleged  assault; 
and  the  fifth,  that  there  is  no  evidence  that 
the  medical  attention  and  the  operation  was 
necessitated  by  the  alleged  assault.  Wheeler 
testified  that  he  had  been  telegraph  operator 
at  Watersvllle  for  17  years;  that  he  was  at 
the  time  of  the  assault  engaged  In  handling 
and  shipping  baled  hay;  that  on  the  day  fol- 
lowing he  was  obliged  to  suspend  this  work 
and  lie  down  roost  of  the  day;  that  from  Oc- 
tober following  the  assanit  in  September, 
until  May,  he  had  not  been  able  to  do  any 
manual  work;  and  that  when  testifying.  May 
ICtb,  be  suffered  a  great  deal  of  pain  from 
the  testicle;  also  that  for  the  first  time  In 
bis  service  there  had  been  complaints  about 
his  work  as  operator.  His  own  testimony 
shows  that  the  pain  In  the  testicle  began 
with  the  assault,  and  continued  up  to  the 
time  of  the  trial.  Dr.  Hering's  testimony 
was  that,  if  the  enlargement  continued,  an 
operation  would  be  necessary,  and  that  ou 
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bis  sabsequent  examlnatlcm  be  saw  one  had 
been  performed.  We  are  not  concerned  •with 
the  weight  of  thla  testimony,  which  Is  al- 
ways for  the  Jury;  but  It  certainly  tends  to 
show  that  the  alleged  assault  might  have 
been  the  cause  of  the  Injury,  that  the  medical 
and  surgical  attention  was  made  necessary 
thereby,  and  that  his  capacity  for  manual 
labor  and  his  efficiency  as  a  telegraph  oiter- 
ator  might  be  diminished  thereby.  If  there 
was  any  evidence  of  any  other  cause  to 
-^Ich  the  injury  conid  be  rationally  attribut- 
ed, or  If  they  thought  all  the  plaintiff's  testi- 
mony unworthy  of  belief,  the  Jury  could 
bare  so  indicated  by  a  verdict  for  defend- 
ants; bnt,  in  the  face  of  the  testimony  we 
hare  mentioned,  the  court  could  not  properly 
have  sustained  this  special  exception. 

Plaintiff  and  defendants  each  offered  eight 
prayers.  Of  these,  the  plaintiff's  seventh 
prayer  was  granted  as  offered,  the  eighth 
was  modified  and  so  granted,  and  the  third 
was  modified  and  so  granted  In  connection 
with  defendants'  fourth  prayer.  Of  defend- 
ants' prayers,  the  third  and  fourth  were  grant- 
ed, and  all  the  others  were  rejected.  The 
fourth  exception  was  taken  to  these  rulings 
upon  the  prayers.  It  follows  from  what  we 
hare  said  in  reference  to  the  special  ezcei)- 
tlon  to  the  plaintiff's  eighth  prayer  as  mod- 
ified tliat  we  think  it  was  correctly  granted; 
it  liaving  been  too  often  approved  by  this 
court,  when  supported  by  legally  sufficient 
evidence,  to  require  any  citation  of  author- 
ities. 

Plaintiff's  seventh  prayer  Instructed  the  Ju- 
ry that  the  burden  of  proof  was  on  defend- 
ants to  show  by  preponderance  of  evidence 
all  the  matters  alleged  in  their  pleas  of  con- 
fession and  avoidance,  and  it  was  correctly 
granted.  The  rule  has  been  well  stated  in 
Blake  v.  Damon,  103  Mass.  109,  thus:  "If 
plaintiff  alleges  acts  which  if  proved,  and 
not  Justified,  will  sustain  his  action,  and  the 
defendant  seeks  to  Justify  them,  the  burden 
is  upon  him  to  prove  his  Justification."  And 
this  rule  was  well  Illustrated  in  St  John  v. 
Eastern  Ry.,  1  Allen,  {J44,  where  it  was  said: 
"Where  plaintiff  was  a  passenger  on  a  rail- 
road, and  defendant,  by  Its  agents,  assaulted 
him,  if  the  assault  Is  proved  the  burden  of 
Justifying  It  rests  upon  the  defendant,  as  in 
ordinary  cases." 

Upon  the  same  principle,,  defendants'  third 
prayer,  relating  to  the  burden  of  proof  on 
plaintiff  to  establish  the  assault  and  the  re- 
sulting injury,  was  properly  granted.  The 
defendants'  first  prayer  asked  that  the  Jury 
be  instructed  that  there  was  no  evidence 
legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover under  the  pleadings  as  against  Robert 
Sellman.  This  is  upon  the  theory  that  Alon- 
zo  B.  Sellman,  as  postmaster,  ejected  the 
plaintiff,  as  authorized  by  the  postal  laws 
and  regulations  read  In  evidence,  and  that  in 
this  act  of  expulsion  Robert  Sellman  did  not 
participate  directly  or  Indirectly,  and  he 
therefore  incurred  no  liability,  even  If  undue 


force  was  used  by  Alonzo  Sellman.  But  this 
would  Ignore  the  plaintiff's  testimony  that 
the  difficulty  originated  with  Robert  Sell- 
man, who  cursed  him  and  called  bim  a  liar 
and  a  thief  when  he  came  to  see  Bngland 
about  the  car  be  had  ordered;  tliat,  as  soon 
as  Alonzo  Sellman  appeared  upon  the  scene, 
Robert  Sellman  called  to  throw  plaintiff  out, 
which  was  immediately  done  by  Alonzo  B. 
Sellman.  If  the  Jury  believed  this  testimo- 
ny, Robert  and  Alonzo  Sellman  were  Jointly 
liable  for  the  wrong  done,  and  this  prayer, 
therefore,  was  properly  refused. 

The  defendants'  third  prayer,  as  modified 
and  granted,  covers  everything  properly  em- 
braced in  the  second  prayer,  and  there  waa 
no  error  in  the  rejection  of  the  second  prayer 
for  this  reason.  Moreover,  the  attempt  to 
distinguish  in  the  second  prayer  between 
damages  which  would,  and  those  which 
would  not,  entitle  the  plaintiff  to  a  verdict, 
was  sufficient  to  Justify  its  rejection.  The 
plaintiff's  third  prayer,  as  modified  by  the 
court,  was  granted  in  connection  with  defend- 
ants' fourth  prayer— the  court  Indorsing  on 
the  plaintiffs  third  prayer  an  instruction  that 
it  was  to  be  read  in  connection  with  defend- 
ants' fourth  prayer;  and  these  prayers,  we 
think,  fairly  and  fully  covered  the  law  of  the 
case.  The  plaintiff's  third  prayer  requires 
the  Jury  to  find  all  the  facts  necessary  to 
constitute  an  assault  by  both  defendants. 
The  authorities  abundantly"  support  the  propo- 
sition that  all  persons  actually  present,  aid- 
ing, abetting,  or  counseling  an  assault,  are 
guilty,  as  principals.'  Thus  in  Com.  v.  Hur- 
ley, 90  Mass.  433,  it  was  held  that  evidence 
that  one  of  a  noisy  crowd  near  a  policeman 
cried  out  "kill  )iiia,"  about  the  time  when 
others  knocked  the  officer  down,  was  suffi- 
cient to  convict  of  an  assault  upon  the  offi- 
cer. 

Defendants'  fourth  prayer  set  forth  ail  the 
facts  of  Justification,  which,  if  found  by  the 
jury,  would  relieve  the  defendants  from  le- 
gal liability.  These  two  prayers,  taken  to- 
gether, as  required  by  the  instruction  to  that 
effect,  were,  in  substance,  a  direction  that 
notwithstanding  the  jury,  upon  the  plaintiff's 
evidence,  might  find  an  assault  by  the  de- 
fendants, yet  if,  upon  defendants'  evidence, 
they  should  find  the  assault  Justified,  their 
verdict  must  be  for  defendants,  or,  in  other 
words,  that,  if  they  found  the  facts  stated  In 
the  third  prayer,  they  must  give  a  verdict 
for  the  plaintiff,  unless  they  found  the  addi- 
tional facts  stated  in  the  fourth  prayer,  in 
which  event  they  must  render  a  verdict  for 
the  defendants;  and  it  is  not  possible  to  sap- 
pose  that  the  Jury  could  have  been  In  any 
way  misled  or  confused  by  such  Instructions. 
This  practice  has  been  frequently  approved, 
as  in  Deford  v.  Dryden,  46  Md.  25G,  and  in 
Oarey  v.  Sangston,  C4  Md.  38,  20  Ati.  1034. 
Under  these  instructions  the  jury  could  de- 
termine from  all  the  evidence  whether  the 
plaintiff  was  ejected,  without  undue  vio- 
lence, in  a  bona  fide  attempt  by  Alonzo  Sell- 
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man  to  exercise  his  lawful  authority  as  post- 
master, or  whether  the  defendants  intended 
from  the  first  to  commit  a  wrong,  with  the 
purpose  then  or  subsequently  formed  to  set 
up  Alonzo  Sellman's  legal  authority  as  post- 
master as  a  cover  for  their  joint  illegal  coit- 
duct.    Taylor  v.  Jones,  42  N.  H.  35. 

Defendants'  fifth,  sixth,  and  seventh 
prayers  contain  no  proposition  of  law  which 
was  not  embraced  in  their  fourth  prayer,  and 
the  court  cannot  be  required  to  repeat  and 
reproduce  the  same  legal  proposition  with  a 
mere  difference  of  phraseology.  Such  prac- 
tice has  been  condemned,  as  tending  to  con- 
fusion and  uncertainty.  In  Oreen  Ridge  R.  R. 
V.  Brlnkman,  64  Md.  61,  20  Atl.  1024,  54  Am. 
Rep.  7.55,  and  in  Spencer  v.  TrafFord,  42  Hd. 
21. 

It  follows  from  what  we  have  said  in  re- 
gard to  the  first  and  second  exceptions  that 
there  was  no  error  In  rejecting  defendants' 
eighth  prayer,  which  asserts  that  there  was 
no  legally  sufllclent  evidence  to  show  that 
the  necessity  for  the  operation  upon  plain- 
tiff was  the  result  of  his  ejection  from  the 
store  by  defendants. 

Finding  no  error  In  any  of  the  rulings,  the 
Judgment  will  be  affirmed. 


.  BROWN  et  al.  v.  BROOKE  et  al. 
(Court  of  Appeals  of  Maryland.    1902.) 

OFFICBR3-7-TBRU  OF  OFFICBi— ABRIDGMENT. 
1.  Const,  art.  7.  {  1,  as  amended  in  1890 
(Acts  1890,  p.  277,  c.  255),  providing  for  the 
election  of  county  commissioners,  declares  that 
"they  shall  be  elected  at  such  times,  in  such 
numbers,  and  for  such  j)eriods,  not  exceeding  six 
years,  as  may  be  prescribed  by  law."  Respond- 
ents were  elected  commissioners  of  a  certain 
county  under  Acts  1892,  p.  C3T,  c.  442,  which 
fixed  their  term  of  office  at  six  years.  Acts 
1901,  p.  41,  c.  IS,  provided  for  the  election  in 
that  year  of  county  commissioners  for  such 
county  to  hold  office  for  two  years,  and  declar- 
ed that  upon  their  qnalification  the  term  of  of- 
fice of  the  commissioners  then  in  office  should 
"cease  and  determine  as  fully  as  if  when  elect- 
ed they  had  only  been  elected  to  serve  until  that 
time."    Held  constitutional  by  divided  court. 

Appeal  from  Circuit  <3ourt,  Anne  Arundel 
County;  Revell,  Judge. 

Mandamus  by  Samuel  Brooke  and  others 
against  William  H.  Brown  and  others.  Writ 
awarded,  and  respondents  aptieal.  Affirmed 
by  divided  court. 

Const  art  7,  I  1,  formerly  read  as  fol- 
lows: "(3ounty  commissioners  shall  be  elect- 
ed on  general  ticket  of  each  county  by  the 
qualified  voters  of  the  several  counties  of 
this  state,  on  the  Tuesday  next  after  the 
first  Monday  In  the  month  of  November, 
1807,  and  on  the  same  day  In  every  sec- 
ond year  thereafter.  Their  number  in  each 
county,  their  compensation,  powers  and  du- 
ties shall  be  such  as  are  now  or  may  be 
hereafter  prescribed  by  law."    This  section 

f  1.  Sre  Conatltutlonal  Law,  vol.  10,  Cent.  DIs.  | 
157;    Omcers,  v«l.  37,  Cent  Dig.  t  71. 


was  amended  by  Acts  1890,  p.  ^,  c.  255, 
adopted  by  vote  of  the  people  on  November 
3,  1890,  so  as  to  provide  as  follows:  "County 
commissioners  shall  be  elected  on  general 
ticket  of  each  county  by  the  qualified  voters 
of  the  several  counties  of  the  state,  on  the 
Tuesday  next  after  the  first  Monday  in  the 
month  of  November,  commencing  in  the  year 
1891;  their  number  in  each  county,  tbeir 
compensation,  powers  and  duties  shaU  be 
such  as  are  now  or  may  be  hereafter  pre- 
scribed by  law;  they  shall  be  elected  at  such 
times,  in  such  numbers  and  for  such  periods, 
not  exceeding  six  years,  as  may  be  prescrib- 
ed by  law."  Acts  1892,  p.  037,  c.  442,  pro- 
Tided  for  the  election  in  November,  1893,  of 
three  county  commissioners  for  Anne  Arun- 
del county,  to  bold  their  offices  for  the  terms, 
respectively,  of  six,  four,  and  two  years,  as 
the  governor  should  designate,  and  that  at 
the  expiration  of  their  respective  terms  of  of- 
fice their  successors  should  be  elected  for 
the  term  of  six  years. 

The  appellants  (respondents)  were  in  of- 
fice as  county  commissioners  of  Anne  Arun- 
del county  under  this  act  (thetr  terms  being 
unexpired)  when  Acts  1901,  p.  41,  c.  13,  was  | 
passed.  This  repealed  the  act  of  1892,  and 
provided  that  at  the  general  election  to  be 
held  in  November,  1901,  seven  county  com- 
missioners should  be  elected  for  Anne  Arun- 
del county  to  hold  office  for  two  years,  and 
that  upon  the  qualification  of  the  seven  coun- 
ty commissioners  then  elected,  "the  terms 
of  the  present  county  commissioners  of  Anne 
Arundel  county  shall  cease  and  determine  as 
fully  as  if  when  elected  they  had  only  been 
elected  to  serve  until  that  time."  The  per- 
sons elected  county  commissioners  under  this 
act  in  November,  1901  (the  appellees  In  this 
appeal),  applied  for  a  writ  of  mandamus  di- 
recting the  respondents  to  surrender  to  them 
the  offices  in  question.  The  respondents  de- 
nied the  constitutional  power  of  the  Legisla- 
ture to  abridge  the  terms  of  office  for  which 
they  had  been  elected  under  the  act  of  1892. 
The  circuit  court  ordered  the  writ  of  man- 
damus to  be  issued  as  prayed  in  the  peti- 
tion. Upon  appeal  the  order  was  affirmed 
April  1,  1902,  because  this  court  was  equally 
divided— there  being  four  Judges  in  favor  of 
affirmance,  and  four  In  favor  of  reversal— 
and  consequently  no  opinion  was  filed. 

E.  C.  Gantt  for  appellants.    Jas.  R.  Brash- 
ears,  for  appellees. 


ADAMS  T.  WIESENTHAL  «t  aL 

(Supreme  Court  of  New  Jersey.      Feb.  2i 
1903.) 

RBPLKVIN— RBDBUVBRT  BOND— ACTION- 
PL.EA. 

1.  An  averment  in  a  plea  that  the  defendant 
tendered  the  goods  "in   as  good   condition  as 
the  same  were  at  the  time  of  signing  the  bond 
is  no  answer  to  an  alleged  breach  of  the  condi- 
tion of  the  bond  that  the  said  defendant  would 
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deliTer  the  goods  and  chattels  "in  as  good  condi- 
tion as  the  same  were  at  the  time  of  making 
the  claim  of  property  therein." 

2.  A  plaintiff  in  replevin  is  under  no  duty  to 
demand  a  return  of  the  goods  redelivered  to  the 
defendant  in  replevin  by  the  sherifF,  after  a 
judgment  in  the  replevin  snit  in  his  favor,  and 
an  SRsessment  of  his  damages  for  the  taking 
and  detaining  of  the  goods,  before  he  can  sue 
upon  the  bond  given  to  the  sheriff  by  the  de- 
fendant. 

(Syllabus  by  the  Cionrt.) 

Action  by  Israel  O.  Adams  against  Isaac 
Wleaenthal  and  J^ewlB  Brans.  Demurrer  to 
plea.     Soatalned. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  STCKBL, 
FORT,  and  PITNEY,  JJ. 

Thompson  &  Cole,  for  the  demurrer.  G. 
A.  Bourgeois,  opposed. 


FORT,  J.  This  was  a  suit  upon  a  replevin 
bond  given  by  a  defendant  In  replevin  to 
the  sheriff,  with  a  claim  of  property,  under 
section  9  of  the  replevin  act  (Gen.  St  p.  2772, 
{  9).  The  condition  of  the  bond  was,  "If  the 
said  S.  B:  8.  shall  deliver  the  said  goods  and 
cbattelB  in  as  good  condition  as  the  same 
were  at  the  time  of  making  such  claim  to 
the  said  T.  O.  A.  •  *  •  then  this  obliga- 
tion to  be  void,"  etc. 

There  were  three  pleas:  (1)  Non  est  fac- 
tum. (2)  Actio  non,  because  before  suit  the 
defendants  tendered  to  the  plaintiff  the  goods 
and  chattels  mentioned  In  tlie  bond,  "In  as 
good  condition  as  the  same  were  at  the  time 
of  signing  said  bond."  The  plea  concludes 
with  a  verification,'  and  prays  judgment  If 
the  plaintiff  ought  to  have  or  maintain  his 
action,  etc.  (3)  .^ictlo  non,  because  the  said 
plaintiff  did  not  demand  a  return  of  the  said 
goods  and  chattels  mentioned,  from  S.  S.  S., 
before  instituting  the  suit  This  plea  con- 
cludes to  the  country. 

The  demurrers  are  to  the  second  and  third 
pleas.  Each  of  these  pleas  has  a  defective 
conclusion.  The  second  plea  should  have 
concluded  to  the  country,  and  the  third  plea 
with  a  verification.  But  both  pleas  are  oth- 
erwise deficient.  The  second,  because  the 
statement  that  the  plaintiff  tendered  the 
goods  "in  as  good  condition  as  the  same  were 
at  the  time  of  signing  the  bond"  is  no  an- 
swer to  the  alleged  breach  of  a  condition 
that  "the  said  S.  S.  S.  would  deliver  the 
said  goods  and  chattels  in  as  good  condition 
as  the  same  were  at  the  time  of  making  the 
claim  of  property  therein."  Wliere  a  dec^ 
laration  on  a  bond  with  condition  sets  out 
conditions,  and  specially  assigns  breaches, 
the  plea,  to  be  good,  must  traverse  the  breach- 
es as  laid,  and  conclude  to  the  country. 
Dime  Savings  Inst  t.  American  Surety  Co. 
(N.  J.  Sup.)  53  Atl.  217.  The  third  plea  Is 
bad  becanse  the  facts  alleged  In  It  If  true, 
are  no  defense.  The  plaintiff  In  replevin  Is 
under  no  duty  to  demand  a  return  of  the 
goods  redelivered  to  the  defendant  In  re- 
plevin  by   the .  sheriff   upon  the  delivery  to 


him  by  the  defendant  of  a  bond  under  the 
statute.  Upon  the  determination  of  the  suit 
in  replevin  in  favor  of  the  plaintiff,  and  an 
assessment  of  his  damages  for  the  taking 
and  detention  of  the  property,  be  may  at 
once  sue  upon  the  bond  given  to  the  sheriff, 
which  has  been  assigned  to  him. 
Both  demurrers  are   sustained. 


SENSFELDEB  v.  STOKES  et  al. 

(Supreme  Court  of  New   Jersey.     Feb.  24, 
1903.) 

NEW  TRIAI^RUIiB  TO  SHOW  CATTSB^THBORT 
OP  LAW. 

1.  Upon  a  rule  to  show  cause,  a  verdict  cannot 
be  supported  upon  a  theory  of  the  law  contrary 
to  that  upon  which  the  case  was  submitted  to 
the  jury. 

(Syllabus  by  the  Court) 

Action  by  Elizabeth  Sensfelder  against 
Ezra  Stokes  and  John  G.  MacElroy. '  Ver- 
dict for  plaintiff.  Rule  to  show  cause.  Ver- 
dict set  aside.    - 

Argued  November  term^  1902,  before  GUM- 
MEUE,  C.  J.,  and  VAN  SYCKBL,  FORT,  and 
PITNEY,  JJ, 


i      Howard  Carrow,   for  plaintiff. 
Westcott  for  defendants. 


John   W. 


'  PITNEY,  J.  This  Is  an  action  of  tort  to 
recover  damages  for  alleged  fraudulent  mis- 
representations made  by  the  defendants  to 
the  plaintiff.  The  plaintiff  having  obtained 
a  verdict  a  rule  was  granted  requiring  her 
to  show  canse  why  the  verdict  should  not 
l>e  set  aside  and  a  new  trial  granted,  on  the 
ground,  among  others,  that  the  verdict  is 
contrary  to  the  weight  of  the  evidence. 

The  gist  of  the  plaintiff's  case  Is  that  she 
was  the  owner  of  a  hotel  property  of  con- 
siderable value,  and  that  the  defendants  In- 
duced her  to  exchange  it  for  |1,100  in  cash 
and  $11,000,  par  value,  of  the  stock  of  the 
Investors  Company  (a  corporation  owned  and 
controlled  by  the  defendants),  by  falsely  and 
fraudulently  representing  to  her  that  the 
company  owned  certain  lands  of  large  value, 
had  cash  assets,  and  had  been  paying  sub- 
stantial dividends;  that  these  representations 
were  false,  and  known  by  the  defendants  to 
be  so;  and  that  the  stock  received  by  her 
in  exchange  for  the  hotel  property  was  en- 
tirely worthless.  The  plaintiff  did  not  claim 
to  have  rescinded  the  transaction.  On  the 
contrary,  the  action  was  based  on  an  afflrn>- 
ance  of  the  exchange  of  properties  as  valid 
and  binding;  the  plaintiff  claiming  damages 
simply  for  the  deceit  It  was  on  that  basis 
that  the  trial  judge  undertook  to  submit  the 
case  to  the  Jury.  At  the  same  time  It  ap- 
peared In  evidence  that  some  time  after  the 
plaintiff  conveyed  her  hotel  to  defendants, 
and  received  from  them  the  stock  in  ex- 
change, some  negotiations  took  place  be- 
tweeo  her  and  the  Investors  Company,  or  its 

T  1.  Sea  Naw  Trial.  TOL  ST.  Cant.  Dtx.  i  30. 

Digitized  by  CjOOQIC 


618 


64  ATIiANTIO  RBPORTER. 


<X.J. 


representatlyes,  looking  towards  a  surrender 
to  that  company  of  her  shares  of  stock  In  ex- 
change for  some  of  the  lands  owned  by  that 
company.  The  great  weight  of  the  evidence 
showed  that  this  exchange  had  been  carried  In- 
to effect;  the  plaintiff  having  transferred  her 
stock  to  the  company,  and  having  received, 
through  an  agent,  deeds  of  conveyance  made 
by  the  company  to  her.  This  transaction 
was  closed  before  the  commencement  of  the 
suit 

The  trial  judge  ordered  an  amendment  of 
the  pleadings,  by  directing  that  the  defend- 
ants file  a  special  plea  setting  up  that  before 
the  bringing  of  this  suU  the  plaintiff  had 
parted  with  all  right,  title,  and  Interest  in 
hex  shares  of  stock,  and  ordered  that  the 
trial  proceed  upon  that  Issue.  And  in  bis 
charge  to  the  Jury  the  Judge  instructed  them 
that,  before  considering  the  proofs  upon  the 
question  of  fraudulent  misrepresentations 
made  by  the  defendants  to  the  plaintiff,  the 
Jury  must  "consider  another  question  which 
tuus  become  one  of  the  Issues  In  this  case, 
and  with  respect  to  which  during  the  trial 
the  court  has  said  that  the  pleadings  are  to 
be  considered  as  amended,  because  the  ac- 
tion bas  been  tried  fully  on  both  sides;  and 
that  is  whether  the  plaintiff  had  not  parted 
with  her  111,000  worth  of  stock  voluntarily 
before  she  brought  this  suit.  It  is  needless 
to  say  tliat,  if  she  was  not  the  owner  of  this 
stock— if  she  had  no  interest  at  all  in  it— af 
the  time  that  she  brought  this  suit,  she  can- 
not have  any  damages  with  respect  to  what 
had  happened  before  she  parted  with  her 
stock,  because  she  can  only  be  a  plaintiff  in 
this  suit  on  the  theory  that  she  is  or  was 
the  owner  of  the  stock  at  the  time  she 
brought  the  suit."  And  after  referring  to 
the  evidence  upon  the  question  of  the  trans- 
fer of  the  stock  from  the  plaintiff  to  the  In- 
vestors Company,  the  Judge  proceeded  to 
charge  the  Jury  that,  "If  you  bdleve  that  tUs 
transfer  took  place  as  these  men  testify  that 
It  did,  then  your  verdict  must  l>e  for  the  de- 
fendants, for  the  simple  reason  that  the  plain- 
tiff has  no  Interest  In  the  stock  that  she  then 
parted  with.  If  she  parted  with  It,  in  fine, 
she  has  no  longer  any  interest  In  this  suit" 

Plaintiff's  counsel  did  not  assent  to  this 
instruction,  but,  on  the  contrary,  noted  an 
exception  thereto.  The  ground  of  this  pro- 
test, doubtiess,  was  tlutt  Inasmuch  as  tbe 
plaintiff  was  not  seeking  to  rescind  the  ex- 
change made  between  her  and  the  defend- 
ants, she  was  not  obliged  to  hold  herself  in 
readiness  to  restore  to  them  that  which  she 
had  received  from  them  in  tbe  exchange; 
that,  as  she  had  affirmed  the  exchange,  she 
was  entitled  to  deal  with  the  stock  as  her 
own  for  all  purposes,  and,  if  she  had  subse- 
quentiy  transferred  It  to  the  Investors  Com- 
pany for  a  consideration,  she  was  only  doing 
what  she  had  a  right  to  do  with  her  own 
property,  and  did  not  thereby  disable  herself 
from  recovering  damages  from  the  defend- 
ants   for    their    fraudulent    representations. 


With  this  contention  of  the  plaintiff  it  nvould 
not  be  difficult  for  us  to  agree.  But  tliat  con- 
sideration cannot  move  us  to  sustain  tlie  pres- 
ent verdict  For  It  is  well  settled  tliat  a 
verdict  cannot  be  supported  upon  a  theory  of 
tbe  law  contrary  to  that  upon  wblcli  the 
case  was  submitted  to  the  Jury.  Hays  v. 
Pennsylvania  R.  Co.,  42  N.  J.  Law,  446; 
Marts  V.  Cumberland  Ins.  Co.,  44  N.  X.  Law, 
478;  Halsey  v.  liChlgh  Valley  R.  Co.,  45  N. 
J.  Law,  26. 

Because  the  verdict  of  the  Jury  Is  contrary 
to  the  great  weight  of  the  evidence  upon  an 
issue  that  tbe  trial  Judge  Instructed  them 
must  be  controlling,  the  verdict  will  be  set 
aside,  and  a  new  trial  granted. 


LANGSTAFF  v.  METROPOUTAN  LJFB 
INS.  00. 

(Supreme  Court  of  New  Jersey.     Feb.   24. 
190S.) 

UFB  INSURANCB-CONSTRUCTION  OF  POUCT. 

1.  A  policy  upon  the  life  of  L.,  Insjiring  the 
payment  of  a  sum  of  mone/  to  A.  iu  case  of  the 
death  of  L.,  declared  upon  its  face  that  "no  obli- 
gation is  assumed  by  the  company  until  tbe  first 
premium  has  been  paid,  nor  prior  to  this  date, 
nor  unless  upon  this  date  the  insured  is  alive 
and  in  sound  health."  Held,  that  such  a  policy 
did  not  become  biuding  by  a  tender  or  paymeDt 
of  the  premium  while  L.  was  ill.  and  before 
the  delivery  of  the  policy  to  Li. 

(Syllabus  by  tbe  Court) 

Action  by  Lydia  Langstaff  against  tbe 
Metropolitan  Life  Insurance  Company.  Ver- 
dict for  defendant  Rule  to  show  cause  dis- 
charged. 

Argued  November  term,  1902,  before  the 
OHIBF  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY,  JJ. 

Voorbees  &  Booraera,  for  plaintiff.  "WU- 
lard  P.  Voorbees,  for  defendant 

FORT,  J.  The  decision  of  this  case  is  con- 
trolled by  the  case  of  McClave  v.  Mutual  Re- 
serve Fund  Life  Association,. 55  N.  J.  Law, 
187,  26  Atl.  78.  It  is  Impossible  upon  prihcl- 
ple  to  distinguish  that  case  from  this.  He 
application  for  tbe  policy  sued  upon  in  this 
case  contained  this  clause:  "I  further  agree 
*  •  •  that  tbe  contract  of  insurance,  if  one 
be  issued,  ♦  ♦  *  shall  not  be  binding  upon 
tbe  company  unless  upon  its  date  and  deliv- 
ery the  Insured  be  alive,  and  In  sonnd 
health."  The  policy  issued  reads  as  follows: 
"No  obligation  Is  assumed  by  the  company 
until  the  ■&c6t  premium  has  been  paid,  nor 
prior  to  this  date,  nor  unless  upon  this  date 
the  Insured  is  alive,  and  in  sound  health." 
Conceding  tbe  piayment  of  the  premium  to  a 
clerk  in  the  office  of  the  agent  of  the  com- 
pany at  New  Brunswick  to  be  proven  that 
it  was  good  as  against  the  company,  still  it 
is  an  unquestioned  fact  in  the  case  that  at 
that  time  tbe  Insured  was  not  in  sonnd 
health.  The  agent  of  tbe  defendant  com- 
pany, who  knew  of  tbe  illness'  of  tbe  insured 
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'wben  he  received  the  policy  from  the  com- 
pany, was  jDsttfled  In  refusing  to  deliver  the 
policy  on  tbe  tender  to  him  of  the  premium; 
and  the  aubsequent  leaving  of  the  amount  of 
the  premium  with  a  clerk  of  the  agent  at  his 
office,  without  his  knowledge  or  consent, 
while  the  Insured  was  still  111,  did  not  alter 
the  situation.  The  clerk  notified  the  person 
so  leaving  the  money  that  she  had  no  author- 
ity to  give  a  receipt  therefor,  and  she  gave 
none.  One  of  the  conditions  of  the  policy 
forbids  payments  of  premiums  at  other  pla« 
cea  than  at  the  home  office,  unless  a  receipt 
signed  by  the  president  or  secretary  and 
countersigned  by  the  person  receiving  the 
premium  be  given  to  the  person  so  paying  it. 
This  policy  was  received  In  New  Brunswick 
on  November  80th,  and  at  that  time  and  the 
time  when  the  premium  thereon  was  tender- 
ed tbe  agent,  the  Insured  was  ill  with  typhoid 
fever,  from  which  he  died  on  December  5th 
following. 
Tbe  rule  to  show  cause  will  be  discharged. 


KULIN  V.  HBLLER. 

(Snpreme   Conrt  of  New  Jersey.      Feb.  26, 
1003.) 

TRESPASS— DIRBCTINO  VERDICT— SALB  TO 
WIFE. 

1.  In  a  suit  brought  by  plaintiff  to  recover 
damages  for  breaking  and  entering  her  shop  and 
carrjinK  away  her  goods  and  chattels: 

The  plaintiff  requested  the  trial  court  to  direct 
a  verdict  for  plaintiff,  which  was  refused. 

Held  no  error,  because  it  was  a  question  for 
tlie  jury  as  to  the  goods  and  chattels,  and  there- 
fore the  request  was  too  broad.  The  request 
should  have  been  to  direct  a  verdict  only  as  to 
damages  to  the  real  estate. 

2.  It  was  error  to  charge  the  jury  that,  to 
pass  title  from  husband  to  wife,  the  bill  of  sale 
to  S.  must  have  been  delivered  to  him  in  person, 
and  by  him  delivered  to  the  wife. 

<Sy11abus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Clara  Kulln  against  Margaret 
Hellw,  executrix  of  William  Heller,  deceas- 
ed. Terdlct  for  defendant.  Plaintiff  brings 
■  error.    Reversed. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE,  and  VAN  STCKEL, 
FORT,  and  PITNEY,  JJ. 

Wfu.  S.  Stnbr,  for  plalntifC.  McDermott  & 
Flsk,  for  defendant. 

VAX  SYCKEL,  J.  This  suit  was  brought 
by  Clara  Kulln  against  William  Heller  for 
breaking  and  entering  her  place  of  business 
on  tbe  28th  of  June,  1897,  and  carrying  away 
her  goods  and  chattels.  Pending  the  suit 
William  Heller  died,  and  his  wife  was  substi- 
tuted, as  bis  executrix,  as  defendant  in  the 
case.  At  the  time  of  the  alleged  trespass, 
William  Heller  was  sheriff  of  the  county  of 
Hudson,  and,  by  vii-tue  of  an  execution 
against  Frederick  Kulin,  entered  upon  the 
oremlses  specified  in  the  declaration,  and 
levied  upou  said  goods  and  sold  them  as  the 


property  of  said  Frederick.  Clara  Kulln 
claimed  that  the  goods  were  her  property,  and 
not  the  property  of  her  husband.  Clara 
claimed  to  have  acquired  title  to  the  goods 
from  her  husband,  who  was  engaged  In  the 
butcher  business.  After  the  alleged  sale  to 
ber,  the  business  was  continued  In  the  same 
way  as  before  the  sale,  and  the  Judgment 
under  which  the  goods  were  sold  was  recov- 
ered for  articles  sold  to  the  husband  for  the 
business  at  the  butcher  shop. 

The  trial  court  properly  submitted  to  the 
Jury  the  question  whether  tbe  alleged  sale  to 
the  plaintiff  was  an  attempt  to  protect  the 
property  of  the  husband  from  seizure  by  his 
creditors,  with  instructions  that,  If  It  was 
i  the  property  of  the  wife,  she  was  entitled  to 
recover  the  value  of  the  goods.  The  Jury 
found  a  verdict  in  favor  of  the  defendant 

The  plaintifT  testified  that  She  owned  the 
premises  upon  which  the  trespass  was  com- 
mitted. This  testLmony  was  erroneously  over- 
ruled, but  she  was  afterwards  permitted  to 
prove  and  offer  in  evidence  her  deed. 

On  the  CToes-examlnatlon  of  the  plalntifC, 
the  trial  court  permitted  certain  questions  to 
be  asked,  to  which  ber  counsel  objected;  but 
she  replied  that  she  did  not  know,  and  there- 
fore she  suffered  no  Injury  thereby. 

Tbe  plaintiff  testified  that  William  Heller 
broke  open  the  front  door  of  ber  premises 
and  came  in.  Tills  was  overruled,  but,  as 
she  afterwards  testified  that  she  did  not 
know  William  Heller,  It  was  evidently  hear- 
say, and  therefore  not  competent. 

The  plaintiff  requested  the  trial  court  to 
direct  a  verdict  for  the  plaintiff,  and  assigns 
error  for  refusal  to  do  so.  Tbe  plaintiff  was 
not  entitled  to  this  direction,  for  two  rea- 
sons: (1)  It  was  not  proven  that  a  tres- 
pass upon  tbe  plaintiff's  lauds  was  commit- 
ted by  Heller,  or  by  any  one  acting  for  him 
and  under  his  authority.  (2)  The  request  was 
general— to  direct  a  verdict.  As  to  the  per- 
sonal estate,  it  was  a  question  for  the  Jury, 
and  therefore  the  request  was  too  broad.  It 
should  have  been  a  request  to  direct  a  va- 
dlct  for  the  plaintiff  for  the  alleged  trespass 
on  the  real  estate. 

Tbe  coimsel  of  defendant  asked  tbe  trial 
conrt  to  charge  that  "if  tbe  bill  of  sale  from 
Kulln  to  Suderly  was  not  delivered  to  Suder- 
ly,  as  Mr.  Stuhr  says  it  was  not,  then  Mrs. 
Kulln  certainly  acquired  no  title,  because  Su- 
derly did  not  have  either  actual  or  construct- 
ive possession  of  tbe  business."  In  reply  to 
this  request  the  court  charged  as  follows: 
"The  Court:  I  will  charge  you  that,  so  far 
as  the  bills  of  sale  are  concerned,  the  bus- 
band  cannot  transfer  directly  to  bis  wife. 
It  mu.st  be  done  through  a  third  party,  and 
tbe  third  person  then  transfer  It  to  the  wife. 
You  have  beard  tbe  testimony  on  that  point- 
that  while  tbe  paper  title  appears  to  pass 
from  Mr.  Kulin  to  Mr.  Suderly,  and  then  to 
Mrs.  Kulin,  It  appears  by  the  testimony  that 
Mr.  Suderly  never  had  possession  of  the  prop- 
erty, eitbo:  actual  or  constructive,  and  nevor 


Digitized  by 


Google 


520 


64  ATLANTIC  EBPORTER. 


(N.J. 


bad  possession  of  bill  of  sale  to  him.  In  ad- 
dition to  that,  it  would  not  be  necessary  to 
make  any  pap&e  title  at  all,  wliere  personal 
property  Is  concerned,  if  there  is  an  actual 
delivery,  and  vendor  takes  ttaem  into  lier  pos- 
session; but  where  property  is  not  delivered, 
and  vendor  does  not  take  possession,  it  is  nec- 
essary, in  order  to  protect  the  property  from 
the  creditors,  to  pass  a  pai)er  title.  There  is 
no  record  that  this  title  has  passed;  the  bills 
of  sale  were  not  recorded;  and  you  will  take 
the  testimony,  and  ascertain  whether  or  not 
the  title  did  pass  to  3ilr.  Suderly,  and  whether 
he  ever  had  either  actual  or  constructive  pos- 
session, so  he  could  pass  it  to  Mrs.  Kulin. 
But,  if  the  possession  of  the  goods  and  chat- 
tels changed  to  vendee,  title  would  not  be 
necessary."  Exception  was  taken,  and  error 
assigned.  The  evidence  of  Stuhr,  which  was 
uncontradicted,  is  that  a  bill  of  sale  of  the 
goods  from  Frederick  Kulin  to  Suderly,  and 
a  bin  of  sale  from  Suderly  to  the  plaintiff, 
were  executed  in  his  presence  for  the  pur- 
pose of  conveying  the  title  from  the  husband 
to  the  wife,  and  that  when  they  were  duly 
executed  both  of  said  bills  of  sale  were  hand- 
ed by  him  to  the  plaintiff.  The  charge  of 
the  trial  court  left  th)e  Jury  to  understand 
that  because  the  bills  of  sale  were  not  ac- 
tually delivered  into  the  hands  of  Suderly, 
and  by  him  delivered  in  person  to  the  plain- 
tiff, no  title  passed  to  Suderly  or  to  the  plain- 
tiff. That  was  a  fatal  error.  The  delivery 
by  Stuhr  was  a  delivery  for  the  parties  to 
the  transaction. 
The  Judgment  below  should  be  reversed. 


FAUX  T.  WILLETT. 
(Supreme  Court  of  New  Jersey.    Feb.  24,  1903.) 
APPEAL-REVIEW— CONFLICTING    EVIDENCE. 

1.  A    verdict   founded    upon    divergent   facts 
will  not   be  set  aside  because  the   court  'may 
think   that,   if   it   had   been   passing  upon  the 
facts,  it  might  have  found  otnerwise. 
(Syllabus  by  the  Court.) 

Action  by  William  J.  Faux  against  Sarah 
J.  Willett  Verdict  for  plaintiff.  Rule  to 
show  cause  discharged. 

Argued  November  term,  1902,  before  the 
CHIEF  JUSTICE  and  VAN  SYOKBL, 
FORT,  and  PITNEY,  JJ. 

A.  H.  &  T.  Strong,  for  the  rule.  George 
S.  Silzer,  opposed. 

FORT,  J.  There  were  but  two  grounds 
upon  which  it  was  seriously  contended  that 
there  should  be  a  new  trial  in  this  case. 
They  were  (1)  because  the  verdict  was 
against  the  charge  of  the  court  and  (2)  be- 
cause it  was  against  the  weight  of  the  evi- 
dence. 

The  charge  of  the  court  certainly  did  give 
to  the  defendant  every  intendment  and  impli- 
cation which  the  Jury  might  gather  from  the 
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facts,  and  state  to  the  Jury  that  an  accept- 
ance of  the  view  of  the  facts  as  expressed  by 
the  court  could  lead  to  no  other  result  but 
the  finding  for  the  defendant;  but  it  Ukewiae 
left  a  theory  upon  which  the  defendant 
might  be  found  to  be  liable.  That  view  the 
Jury  took.  While  we  might  not  have  found 
that  way  had  we  been  the  Jury,  still  we  can- 
not say  that  the  result  is  erroneous.  The  Jury 
may  be  right  in  their  view.  The  law  as  to 
the  liability  of  a  married  woman  was  cor- 
rectly stated  to  the  Jury  by  the  court,  and 
under  it  they  have  found,  from  the  evidence, 
that  the  contract  in  this  case  was  made  with 
the  defendant. 
Nor  can  we  say  that  the  weight  of  evidence 

•is  so  preponderatlngly  against  the  verdict 
as  to  require  its  overthrow.  If  it  be  true  that 
the  original  order  for  the  purchase  of  the 
coal  in  this  case  was  given  by  the  defend- 
ant—and the  Jury  have  so  found— then  many 
other  facts  are  explainable  from  the  method 
of  transacting  the  business.  The  order  of 
the  defendant  was  given  by  Theodore  Wil- 
lett, her  husband.  He  was  the  person  with 
whom  the  plaintiff  liad  all  his  negotlatlona 
and  correspondence.  This  makes  a  perfectly 
clear  theory  for  explaining  the  tact  that  all 
the  letters  were  addressed  to  him.  They 
were  written  to  him  as  the  agent  of  the  wife. 
The  Jury  evidently  accepted  the  plalntUTs  ex- 
planation of  the  way  the  account  came  to  be 
charged  on  the  plaintiff's  books  to  Theodore 
Willett  instead  of  Sarah  J.  Willett  About 
the  fact  that  the  original  order  was  given 
in  the  name  of  Sarah  J.  Willett,  and  that 
Theodore  Willett  was  authorized  to  and  did 
sign  it  in  her  name,  there  if  no  fair  doubt 
under  the  evidence.  This  being  established, 
it  would  not  be  proper  to  reverse  a  verdict 
beonuse  subsequent  letters  from  the  plaintiff 
might  be  said  to  throw  doubt  upon  the  orig- 
inal order  when  the  original  order  itself  prov- 
ed to  be  free  from  doubt  There  is  a  the- 
ory, as  we  have  above  seen,  upon  which 
these  subsequent  letters  are  all  explainable, 

'  consistent  with  the  defendant's  personal  lia- 
bility. That  theory  the  Jury  were  told  they 
must  And,  or  the  defendant  was  entitled  to 
their  verdict  They  found  that  theory  to  be 
the  explanation  of  the  letters.  We  cannot 
say  it  was  not  Justified  under  the  proof. 
This  leads  to  the  discbarge  of  the  nile  to 
show  cause. 


UNITED  NEW  JERSEY  R.  &  OANAL  CO. 
et  al.  V.  GUMMERE,  County  Clerk,  et  al. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1903.) 

CERTIOHARI— REVIEW  OF  ASSESSMENT. 

1.  A  certiorari  should  not  be  allowed  to  set 
aside  an  assessment  levied  under  tiie  public 
road  act  of  March  12,  1885  <Gen.  St  p.  2§02)  S 
14,  merely  because  of  defects  in  the  commis- 
eioners'  report  of  assessments,  unless  the  cer- 
tiorari is  applied  for  within  30  days  after  the 
confirmation  of  the  assessment 

(Syllabus  far  the  Courti 
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CerU(Mrarl  by  the  United  New  Jersey  Rail- 
road &  Canal  Company  and  the  PennsylTaula 
Railroad  Company  against  Barker  Gummere, 
Jr.,  and  others,  to  review  an  assessment 
Writ  dismissed. 

Argued  November  term,  1902,  before  HBN- 
DRICKSON  and  DIXON,  JJ. 

Alan  H.  Strong,  for  prosecutors.  J.  Lef- 
ferts  Conard,  Aaron  V.  Dawes,  and  Linton 
Satterthwait,  for  defendants. 

DIXON,  J.  This  certiorari  brings  under 
review  an  assesBment  for  the  improvement  of 
a  public  road  in  Mercer  county  under  the  act 
of  March  22, 1895  (Gen.  St  p.  2902).  The  as- 
sessment was  confirmed  by  the  circuit  court 
of  the  comity  on  April  3,  1902,  and  certiora- 
ri was  allowed  October  22, 1902. 

The  fourteenth  section  of  the  act  above 
mentioned  enacts  that  no  certiorari  shall  be 
allowed  to  review  any  of  the  proceedings, 
nor  In  any  way  to  efTect  any  assesBment  aft- 
er the  lapse  of  80  days  from  the  making  of 
the  order  of  the  court  confirming  such  assess- 
ment. The  prosecutors  rely  on  a  single  rea- 
son both  to  escape  from  this  limitation  and 
to  oTertbrow  the  assessment,  namely,  that 
the  commissioners  failed  to  report  that  their 
assessment  on  the  several  parcels  of  land 
had  been  made  in  proportion  to,  and  not  In 
excess  of,  the  benefits  received  from  the  im- 
provement Such  a  distribution  being  nec- 
essary to  a  constitutional  assessment,  the 
prosecotora  Insist  that  under  om:  decisions 
the  statutory  limitation  cannot  be  enforced, 
and  they  refer  in  support  to  Meredith  v. 
Perth  Amboy,  63  N.  J.  Law,  620,  44  Atl.  971. 
and  cases  there  cited.  But  these  cases  do 
not  sustain  the  position  of  the  prosecutors. 
Their  purport  is  that  where  a  statute  under 
which  the  assessment  Is  levied  is  unconstitu- 
tional (Traphagen  v.  West  Hoboken,  39  N. 
J.  Law,  232;  Id.,  40  N.  J.  Law,  193;  Klrk- 
patrick  V.  Commissioners,  42  N.  J.  Law, 
510).  or  where  the  tribunal  confirming  the 
assessment  is  without  jurisdiction  of  the 
matter— for  example,  if  it  has  failed  to  give 
the  required  notice  (Pardee  v.  Perth  Amboy, 
57  N.  J.  Law,  106,  29  Atl.  587),  or  where  the 
circumstances  are  such  that  no  assessment 
can  constitutionally  be  made  (Benedictine 
Sisters  ▼.  Elizabeth,  50  N.  J.  Law,  347,  13 
Atl.  5;  Meredith  v.  Perth  Amboy,  63  N.  J. 
Law,  520,  44  Atl.  971),  there  the  statutory 
limitation  will  not  bar.  None  of  these 
grounds,  nor  any  akin  to  them,  appears  In 
the  present  case.  The  statute  provides  for  a 
constitutional  assessment  the  lands  of  the 
prosecotorB  are  subject  to  assessment,  and  the 
circuit  court  caused  due  notice  of  the  time 
and  place  for  hearing  objections  to  be  given. 
The  sole  ground  of  complaint  is  the  defect  in 
the  report  of  the  commissioners.  Such  a 
complaint  is  precluded  by  the  statutory  bar. 
Benedictine  Sisters  v.  Elizabeth,  50  N.  J. 
Ijiw,  347,  13  Atl.  5.  The  defect  could  cer- 
tainly have  been  remedied  by  order  of  the 


circuit  court  under  section  13  of  the  act  in 
question,  and  ought  now  to  be  disregarded 
as  a  cause  for  reversing  the  assessment  un- 
der the  act  of  March  23d,  1881  (Gen.  St  p. 
8404). 
The  writ  should  be  dismissed,  with  costs. 


LOWRT  ▼.  TIVT. 
(Supreme  Court  of  New  Jersey.    Feb.  24,  1903.) 

ACTION    ON   NOTE— BVIDBNCIS— TRANBAOnONS 
WITH  DECBA8BD  PARTNER. 

1.  In  an  action  founded  upon  a  promissory 
note,  in  which  a  surviving  partner  and  the  per- 
sonal representatiye  of  a  deceased  partner  are 
joined  as  parties  defendant  severally  Uable,  pur- 
suant to  section  29  of  the  practice  act  (Gen.  St 
p.  2537),  if  the  several  issues  are  tried  together 
without  objection,  the  plaintiff  may  give  testi- 
mony concerning  transactions  with  and  state- 
ments by  the  deceased  partner,  so  far  as  rele- 
vant to  show  the  liability  of  the  partnership 
firm  upon  the  note,  notwithstandine  section  4 
of  the  revised  evidence  act  (Laws  1900,  p.  363). 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Hudson  County. 

Action  by  Hannah  Lowry  against  Peter 
TIvy  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Argued  November  term,  1002,  before  GUM- 
MERE,  C.  J.,  and  VAN  STCKEL,  PORT, 
and  PITNEY,  JJ. 

Leon  Abbett,  for  plaintifF  in  error.  Wil- 
liam S.  Stuhr,  for  defendant  in  error. 

PITNEY,  J.  This  action  was  brought  to 
recover  moneys  alleged  to  have  been  loaned 
by  the  plaintiff  to  the  firm  of  Tivy  & 
Schmidt  composed  of  Peter  Tlvy  and  Au- 
gust J.  Schmidt,  as  partners,  and  alleged  to 
have  been  secured  by  two  promissory  notes 
made  by  Schmidt  Individually,  payable  to 
the  order  of  the  plaintiff,  and  Indorsed  with 
the  firm  name  of  Tlvy  &  Schmidt  signed  in 
the  handwriting  of  Schmidt  Schmidt  hav- 
ing deceased,  the  plaintiff  joined  as  parties 
defendant  the  administrator  of  the  deceased 
partner  and  Peter  Tlvy  as  surviving  part- 
ner. The  declaration  contains  the  common 
money  counts,  and  to  It  are  annexed  copies 
of  the  promissory  notes,  which  are  referred 
to  in  the  declaration,  and  thereby  made  a 
part  of  It  as  permitted  by  section  123  of  the 
practice  act  (Gen.  St  p.  2554).  The  pleader 
relied  upon  section  29  of  the  practice  act 
(Gen.  St  p.  2537),  entitling  the  holder  of  s 
promissory  note,  Instead  of  bringing  sepa- 
rate actions  against  the  parties  separately 
liable,  to  include  them  in  one  action.  No 
question  Is  raised  as  to  the  applicability  of 
that  section  In  a  case  like  the  present  for 
notice  of  misjoinder  was  not  given  In  the 
manner  prescribed  by  section  38  of  the  prac- 
tice act  (Gen.  St  p.  253S).  Therefore  the 
plaintiff  was  entitled  to  proceed  to  trial  and 
recover  judgment  against  either  or  both  of 
the  defendants,  according  as  her  proofs  war- 
ranted. Patterson  v.  Loughridge,  42  N.  J. 
Law,  21;    Elliot  T.  Bodlne,   59  N.  3,  Law. 
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567,  36  Atl.  1038;  Bank  of  Toronto  t.  Mfrs. 
&  Merchants'  Fire  Asan,  63  N.  J.  Law,  6, 
42  Atl.  761.  at  page  13,  68  N.  J.  Law  and 
page  764,  42  AtL 

The  defendants  severed  In  tbelr  pleadings, 
but  tbe  several  issues  were  brought  on  to 
trial  together,  without  objection.  The  plain- 
tiff proved  the  making  and  delivery  of  the 
promissory  notes  by  Schmidt,  and  proved 
that  tbe  indorsements  were  in  his  handwrit- 
ing, and  that  a  partnership  existed  at  that 
time  between  Schmidt  and  Tlvy.  The  notes 
were  thereupon  admitted  in  evidence.  They 
were  made  long  before  the  enactment  of  the 
recent  general  act  relating  to  negotiable  In- 
struments (Laws  1002,  p.  583).  and  so  the 
present  case  raises  no  question  of  the  effect 
of  section  17  of  that  act,  which  prescribes 
that,  where  the  language  of  the  Instrument 
is  ambiguous,  certain  rules  of  construction 
shall  apply,  and,  among  others,  that,  where 
a  signature  is  so  placed  upon  the  Instrument 
that  It  Is  not  clear  in  what  capacity  the 
person  making  the  same  intend,ed  to  sign,  he 
Is  to  be  deemed  an  Indorser.  Therefore, 
since  the  notes  In  question  were  the  indi- 
vidual notes  of  Schmidt,  payable  to  the  order 
of  the  plaintiff,  and  Indorsed  In  the  firm 
name  of  Tlvy  &  Schmidt,  the  indorsement 
in  and  of  itself  alone  does  not  Import  any 
contract  on  the  part  of  the  firm.  But  ex- 
trinsic evidence  is  admissible  to  show  what 
was  'the  contract  of  the  parties.  Chaddock 
V.  Van  Ness,  35'  N.  J.  Law,  517,  10  Am.  Rep. 
256;  Haydon  v.  Weldon,  43  N.  J.  I^w,  128, 
39  Am.  Rep.  551;  Johnson  v.  Ramsey,  43  N. 
J.  Law,  279,  39  Am.  Rep.  580,  at  page  282; 
Building  Society  v.  Leeds,  50  N.  J.  Law,  399, 
18  Atl.  82,  5  L.  R.  A.  353;  Mlddleton  v.  Grif- 
fith, 57  N.  J.  Law.  442,  31  Atl.  405,  51  Am. 
St.  Rep.  617,  at  page  448,  57  N.  J.  Law,  and 
page  407,  31  Atl. 

The  plaintiff  was  sworn  as  a  witness,  and 
was  asked  concerning  certain  transactions 
alleged  to  have  token  place  between  her  and 
Schmidt  at  the  time  of  the  making  of  these 
notes.  She  was  also  asked  whether  she  had 
loaned  moneys  to  the  firm  of  Tlvy  &  Schmidt 
at  the  time  the  notes  were  given.  These 
questions  were  objected  to  by  counsel  for 
the  defendants  on  the  ground  that  under  the 
revised  evidence  act  (Laws  1900,  p.  363,  S 
4)  Mrs.  Ix)wry,  being  a  party  to  the  action, 
was  excluded  from  testifying  to  any  trans- 
action with  or  statement  by  the  deceased, 
Schmidt.  'The  objection  was  sustained  by 
the  trial  court  At  the  close  of  the  case  the 
court  directed  a  verdict  In  favor  of  the  plain- 
tiff against  Schmidt's  administrator,  and 
grauted  a  nonsuit  in  favor  of  the  defendant 
Peter  Tlvy  on  the  ground  of  want  of  evi- 
dence against  the  firm.  At  the  instance  of 
the  plaintiff,  exceptions  were  sealed  to  the 
rulings  Just  referred  to,  and  she  now  brings 
this  writ  of  error  seeking  to  reverse  the  Judg- 
ment of  nonsuit. 

If  the  administrator  of  Schmidt  had  been 
tbe  sole  party  defendant  the  rulings  of  the 


trial  Judge  with  respect  to  admission  of  evi- 
dence would  have  been  manifestly  correct 
But  as  against  the  defendant  Tlvy,  who  was 
sued  individually,  and  not  In  a  representa- 
tive capacity,  the  plaintiff  was  entitled  to 
give  testimony  as  to  transactions  between 
her  and  the  deceased  partner  relating  to  the 
partnership  business.  And,  as  the  trial  was 
permitted  to  proceed  upon  the  combined  is- 
sues raised  by  the  pleas  of  tbe  several  de- 
fendants, whatever  was  admissible  in  evi- 
dence against  one  defendant  was  proper  evi- 
dence to  be  admitted  in  the  cause.  If  either 
defendant  had  a  right  to  limit  the  force  and 
effect  of  any  testimony,  this  might  have  been 
done  by  proper  instructions  to  the  Jury.  The 
total  exclusion  of  the  evidence  offered  was 
erroneous,  and  the  error  obviously  prevented 
the  plaintiff  from  completing  her  proofs  as 
against  the  defendant  Tlvy. 

The  Judgment  under  review  should  be  re- 
versed, and  a  venire  de  novo  awarded. 


OORKHILL  et  nx.  v.  CAMDEN  &  8.  RT.  00. 

(Supreme  Court  of  New  Jersey.    Feb.  24.  1903.) 

STREET  RAILROADS— INJURY  TO  PASSBNQERr- 
NBOLIOENCB  OF  MOTORMAN. 

1.  The  motonuau  of  an  electric  street  railway 
car  started  his  car  at  moderate  speed  to  cross 
an  intersecting  steam  railroad  consisting  of 
three  tracks,  after  his  conductor  had  gone  for- 
ward upon  the  crossing  and  had  used  proper 
care  to  ascertain  that  no  railroad  train  was  to 
be  expected.  While  thus  proceeding  over  the 
crossing  at  moderate  speed,  the  motorman  be- 
came suddenly  aware  of  a  railroad  train  round- 
ing a  curve  near  by,  and  coming  toward  bis 
car  at  a  high  rate  of  speed, without  timely  warn- 
ing by  bell  or  whistle.  A  collision  seemed  im- 
minent, and  was  in  fact  narrowly  averted.  The 
motorman,  on  seeing  the  danger,  instantly  ap- 
plied all  power,  and  increased  the  speed  of  bis 
car  to  the  utmost,  in  order  to  escape  the  colli- 
sion. It  was  claimed  that  in  the  larch  of  the 
street  car  thereby  occasioned  a  passenger  was 
thrown  to  the  floor  of  the  car  and  Injured. 
Held,  that  a  verdict  attribnting  negligence  to  the 
motorman  on  these  facts  cannot  be  supported. 

(Syllabus  by  the  Court.) 

Action  by  Adam  Corkhill  and  wife  against 
the  Camden  A  Suburban  Railway  Company 
and  the  Pennsylvania  Railroad  Company. 
Verdict  against  defendant  Camden  &  Subur- 
ban Railway  Company.  Rule  to  show  cause 
made  absolute. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKEL,  PORT, 
and  PITNEY,  ,TJ. 

Howard  Carrow,  for  plaintiffs.  Jos^h  H. 
Gasklli,  for  defendant. 

PITNEY,  J.  This  action  was  bionght 
against  the  present  defendant  and  the  Penn- 
sylvania Railroad  Company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  Mrs.  Corkhill  while  a  pas- 
senger upon  a  street  car  of  the  Camden  & 
Suburban  Railway  Company  at  the  crossing 
of  that  railway  over  the  tracks  of  the  Penn- 
sylvania Railroad  Company.    Upon  the  trial 


Digitized  by 


Google 


N.  J.) 


HAWKINS  V.  AMEBICAN  COPPER  EXTRACTION  CO. 


523 


a  nonsnlt  Tras  ordered  with  respect  to  the 
latter  company.  This  ruling  Is  not  complain- 
ed of.  The  plaintiffs  recovered  verdicts  as 
ngalnst  the  present  defendant,  and  a  new  tri- 
al la  asked  because  those  verdicts  are  against 
the  weight  of  the  evidence. 

With  respect  to  the  liability  of  the  Camden 
&  Suburban  Railway  Company,  the  questions 
mlsed  are,  first,  was  there  negligence  on  the 
part  of  the  motonnan  or  conductor  in  at- 
tempting to  cross  the  tracks  of  the  steam 
railway;  secondly,  was  there  negligence  on 
the  part  of  the  motorman '  In  suddenly  In- 
creasing the  speed  of  the  car  while  upon  the 
crossing;  and,  thirdly,  did  such  negligence, 
if  any,  result  in  a  physical  injury  to  Mrs. 
Corkhlll. 

Taking  the  evidence  most  strongly  in  favor 
of  the  plaintiffs,  it  shows:  That  while  Mrs. 
Corkbill  was  seated  in  an  electric  street  rail- 
way car  operated  by  the  employes  of  the 
present  defendant  the  car  came  to  the  cross- 
ing of  the  steam  railroad  (which  consisted  of 
three  tracks)  at  Twelfth  and  Federal  streets. 
In  the  city  of  Camden.  That  it  stopped  be- 
fore entering  upon  the  crossing.  That  the 
gates  were  at  this  time  down.  The  conduc- 
tor of  the  electric  cai;  went  forward  to  the 
center  of  the  crossing,  and  looked  for  trains 
upon  the  steam  railway.  He  saw  no  train 
save  a  freight  train,  which  was  standing. on 
one  of  the  tracks  near  by.  The  railroad 
flagman  told  the  conductor  to  cross,  as  the 
train  was  going  to  stand  there.  Then  the 
gates  were  raised.  The  conductor  beckoned 
to  the  motorman  to  come  ahead,  and  he, 
did  so.  Thereupon  the  electric  car  started 
over  the  crossing  at  a  moderate  speed. 
While  it  was  passing  over,  a  train  unexpect- 
edly approached  on  the  railroad,  rounding  a 
curve,  and,  so  far  as  the  evidence  shows.  It 
gave  no  signal  by  bell  or  whistle.  The  evi- 
dence shows  that  a  collision  appeared  immi- 
nent The  flagman  upon  the  railroad  waved 
a  red  flag  in  front  of  the  locomotive  In  order 
to  avert  a  collision,  and  the  train  was  finally 
stopped  within  60  feet  of  the  electric  car. 
The  situation  was  so  critical  that  every  pas- 
senger in  the  car  was  alarmed,  and  stood  up, 
and  looked  out  of  the  windows;  and  the 
motonnan,  seeing  the  danger.  Instantly  ap- 
plied all  power.  In  order  to  carry  his  car 
across  as  quickly  as  possible.  Mrs.  Cork- 
hill's  story  Is  that  by  the  sadden  lurch  caus- 
ed by  the  Increased  speed  of  the  electric  car 
she  was  thrown  to  the  floor,  and  the  infer- 
ence sought  to  be  drawn  from  this  Is  that  the 
fall  caused  the  paralysis  from  which  she  has 
since  suffered. ' 

The  case  is  devoid  of  evidence  to  show 
any  want  of  care  in  either  conductor  or  mo- 
torman in  attempting  the  crossing;  on  the 
contrary,  there  is  affirmative  evidence  to 
show  that  the  conductor  took  every  reasona- 
ble precaution,  and  that  neither  he  nor  the 
motorman  had  any  warning  that  a  train  was 
coming.  As  to  the  conduct  of  the  motorman 
in  turning  on  full  power  when  confronted 


with  the  hnminent  danger  of  a  collision. 
Us  act  evidenced  complete  presence  of  mind 
and  the  exercise  of  the  highest  degree  of 
care.  If,  on  being  confronted  with  such  a 
danger,  he  had  failed  to  make  extraordinary 
efforts  to  increase  his  speed,  there  would, 
perhaps,  have  been  ground  to  charge  hlM 
with  negligence,  and  the  only  excuse  would 
have  been  that  in  the  sudden  peril  he  lost  his 
presence  of  mind.-  If  he  had  presence  of 
mind  (as  he  manifestly  had)  it  was  his  plain 
duty  to  instantly  apply  the  utmost  power 
possible,  in  order  to  carry  his  passengers 
across  without  loss  of  lite.  Even  though  that 
might  necessarily  result  in  some  danger  of 
bruising,  or  even  of  more  serious  personal  In- 
jury to  the  passengers,  such  injury  was  far 
preferable  to  the  loss  of  life  of  one  or  more 
of  the  passengers,  which  would  undoubted- 
ly have  resulted  from  a  collision  with  the 
locomotive. 

The  cases  that  have  held  street  railway 
companies  liable  for  injuries  to  passengers 
caused  by  the  lurch  of  a  car  have  gone  upon 
the  ground  that  there  was  a  sudden  increase 
of  speed  under  circumstances  that  evinced  a 
disregard  of  the  safety  of  the  passengers. 
Consolidated  Traction  Co.  v.  Thalhelmer,  59 
N.  J.  Law,  474,  37  Atl.  182;  Scott  v.  Bergen 
Co.  Traction  Co.,  63  N.  J.  Law,  407,  43  Att. 
1060.  See,  also.  May  v.  North  Hudson  Co. 
Railway  Co.,  49  N.  J.  Law,  445,  9  Atl.  688; 
Halle  V.  Clayton  &  Hoff  Co.,  61  N.  J.  Law, 
197,  38  Atl.  805;  Burr  v.  Pennsylvania  R.  R. 
Co.,  64  N.  J.  Law,  30,  44  Atl.  846;  Paynter  v. 
Biidgeton  Traction  Co.,  67  N.  J.  Law,  619, 
52  Atl.  367. 

In  the  present  case  the  trial  judge  proper- 
ly charged  the  jury,  in  effect,  .that,  unless 
there  was  negligence  on  the  part  of  the  con- 
ductor In  allowing  the  car  to  cross  without 
exercising  proper  vigilance,  or  negligence  on 
the  part  of  the  motorman  in  managing  the 
car  as  It  crossed  the  railroad,  the  plaintiff 
could  not  recover.  The  finding  of  the  Jury 
that  there  was  such  negligence  was  contrary 
to  the  great  weight  of  the  evidence.  It  is 
therefore  unnecessary  to  deal  with  the  ques- 
tion whether  Mrs.  Corkhlll's  paralysl»dld  not 
result,  according  to  the  great  weight  of  the 
evidence,  from  mere  fright,  as  insisted  by 
the  defendant,  rather  than  from  her  being 
thrown  to  the  floor  of  the  car,  as  claimed  by 
the  plaintiffs. 

The  rule  to  show  cause  will  be  made  abso- 
lute. 


HAWKINS,  IMsh  and  Game  Warden,  T. 

AMERICAN  COPPER  EXTRAO 

TION    CO. 

(Supreme  Court  of  New  Jersey.     Feb.  Hi, 
1903.) 

CONSTITUTIONAL  LAW— TITLIB  OF  ACT. 
1.  Section  17  of  "An  act  to  provide  a  uniform 

f procedure  for  the  eDforcement  of  all  laws  re- 
sting to  fish,  game  and  birds,  and  for  the  re- 
covery of  penalties  tor  violations  thereof,"  ap- 
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proyed  March  29, 1897  (P.  L.  p.  109),  is  ancon- 
Btitutional,  because  its  object  is  not  expressed 
in  the  title  of  the  act. 
(Srllabos  by  the  Court.) 

Certiorari  to  Justice  of  the  Peace. 

Action  by  the  state,  by  Charles  M.  Hawlc- 
Ins,  flsh  and  game  warden,  informer,  against 
the  American  Copper  Extraction  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
certiorari.    Reversed. 

Argued  November  term,  1902,  before 
HENDRICKSOX  and  DIXON,  JJ. 

P.  H.  Gilhooly,  for  prosecutor.  Francis 
Scott,  for  defendant 

DIXON,  J.  The  offense  complained  of  In 
the  court  below  was  a  violation  of  section  22 
of  "An  act  for  the  protection  of  certain  kinds 
of  birds,  game  and  fish,  to  regulate  their 
method  of  capture- and  provide  open  and  close 
seasons  for  such  capture  and  possession,"  ap- 
proved March  22,  1901  (P.  L.  p.  261).  This 
section  imposes  a  penalty  of  $100  for  each 
offense.  The  twenty-ninth  section  enacts  that 
the  provisions  of  the  act  shall  be  enfwced  in 
accordance  with  the  provisions  of  the  act  of 
March  29,  1897,  the  title  of  which  Is  given 
at  the  head  of  this  opinion.  The  seventeentb 
section  of  the  act  of  1897  declares  that  in  all 
cases  where  a  person  shall  be  convicted  a 
second  time  double  tiie  xjenalties  prescribed 
shall  be  imposed  upon  such  second  convic- 
tion. On  the  present  complaint  a  penalty  of 
$200  was  imposed  in  accordance  with  this 
section  17,  and  the  present  certiorari  Is 
brought  to  reverse  that  judgment. 

"We  thinli  section  17  is  rendered  Inoperative 
by  article  4,  {  7,  par.  4,  of  the  Constitution, 
because  its  object  is  not  ezin-essed  In  the  Utle 
of  the  act  The  title  relates  wholly  to  pro- 
cedure, and  gives  no  intimation  of  a  purpose 
to  impose  or  Increase  penalties.  The  recent 
decision  of  this  court  in  George  Jonas  Glass 
Co.  V.  Ross,  53  Atl.  675,  is  based  on  a  similar 
distinction.  Section  29  of  the  act  of  1901 
does  not  aid  the  plaintiff  below,  for  that  sec- 
tion merely  directs  how  the  provisions  of  the 
act  of  1901  shall  be  enforced,  and  that  act 
authorizes  only  the  penalty  of  $100.  We  in- 
cline also  to  think  that  the  clause  In  the  act 
of  1001  directing  that  the  penalty  for  each 
offense  shall  be  $100,  making  no  distinction 
between  the  first  and  subsequent  offenses, 
Is  inconsistent  with,  and  therefore  overrides, 
the  earlier  provision  that  a  double  penalty 
should  be  imiposed  for  each  offense  after  the 
fli-st 

The  Judgment  should  be  reversed,  wltb 
costs. 


MACKENZIE  v.  GILBERT. 

(Supreme  Court  of  New  Jersey.      Feb.  24, 
1903.) 

JUSTICB  COtTBT— TRIAL  BT  JURY-^UDGMBNT. 
1.  The  right  to  a  trial  by  jury  cannot  be  de- 
nied to  a  defendant  in  justice's  court  who  makes 


reasonable  appUcation  therefor,  except  upon  con- 
dition of  prepayment  of  the  costs  of  the  jaiy. 
A  judgment  obtained  before  the  justice  after 
such  refusal  is  invalid  for  want  of  jurisdictian. 
(Syllabus  by  the  Gonrt) 

Certiorari  to  Justice  of  the  Peace. 

Action  by  Rowland  H.  Mackenzie  against 
Edward  L.  Gilbert.  Judgment  for  plalntifl, 
and  defendant  brings  certiorari.    Reversed. 

Argued  November  term,  1902,  before  DIX- 
ON and  HENDRIOKSON,  JJ, 

Warren  Dixon,  for  plaintiff. 

HENDRIOKSON,  J.  This  writ  brings  up 
for  review  a  Judgment  In  the  court  for  the 
trial  of  small  causes  In  the  county  of  Ber- 
gen. The  only  ground  alleged  for  reversal 
is  that  the  defendant  was  refused  a  trial  by 
Jury,  although  the  same  was  duly  demanded 
at  the  trial.  The  transcript  shows  that  on 
the  first  adjourned  day  "the  parties  appear- 
ed. Defendant  demanded  a  Jury,  and  reused 
to  pay  for  the  same,  whereupon  the  court 
refused  to  call  a  jury.  Defendant  then  mov- 
ed to  dismiss  the  case.  The  court  refused, 
and  proceeded  to  trial."  There  is  no  pro- 
vision In  the  act  under  which  Justices'  courts 
are  established  making  the  prepayment  of 
the  costs  of  a  Jury  a  prerequisite  to  the  right 
of  trial  by  jury  guarantied  In  our  Constitu- 
tion. It  was  decided  by  this  court  in  the 
case  of  Clayton  t.  Clark,  56  N.  J.  Law,  539, 
26  Atl.  795,  that  In  an  action  brought  in  the 
district  court,  when  the  matter  in  dispute  is 
above  the  sum  of  $200,  a  demand  for  a  Jury 
made  by  the  defendant  at  the  proper  time  de- 
prives the  court  of  Jurisdiction  to  try  the 
cause  otherwise  than  by  Jury.  It  was  fur- 
ther held  that  such  a  demand  gives  tbe  de- 
fendant the  right  to  a  trial  by  Jury  without 
prepayment  of  costs,  or  to  have  the  action 
against  him  dismissed.  The  early  cases  show 
that  this  court  has  ever  carefully  guarded 
the  right  to  trial  by  Jury,  even  in  the  small- 
cause  courts.  Carey  v.  Forsyth,  3  N.  J. 
Law,  432;  Mwelander  y.  Hays  et  al.,  2  N. 
J.  Law,  161;  Daniels  v.  Scott,  12  N.  J.  Law, 
27.  The  principles  enunciated  in  Clayton  v. 
Clark,  ubi  supra,  should,  we  think,  have  ap- 
plication to  Justices'  courts,  the  Jurisdiction 
of  which  has  been  enlarged  to  the  siuu  of 
$200. 

The  result  Is  that  for  the  error  complained 
of  the  Judgment  below  will  be  reversed,  with 
costs. 


PEASE  V.  PATERSON  &  STATE  LINE 
TRACTION  CX). 

(Supreme  Court  of  New  Jersey.      F«b.  24, 
1903.) 

HIGHWAY— DEDICATION— ACCEPTANCB— 

CONDEMNATION. 

1.  A  street  or  avenue  laid  out  by  an  owner 
upon  his  land,  and  by  him  dedicated  to  the  pub- 
lic use,  in  the  absence  of  Its  acceptance  by  tbe 
public  is  not  a  street  or  highway  within  the 

^  1.  See  DedlcaUon,  vol.  U,  Cent  Dig.  |  *t 
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meaning  of  the  traction  act  of  1883  and  the 
mpplement  thereto.     P.  L.  302;    Gen.  St.  3236. 

2.  The  owner  of  lend  in  a  street  thns  dedicat- 
ed, but  not  accepted,  is  an  owner  of  land  with- 
in the  meaning  of  section  14  of  the  traction  act, 
regulating  the  proceedings  to  condemn  lands. 

(Byllabns  by  the  Court.) 

Action  by  J.  F.  Pease  against  the  Paterson 
&  State  Line  Traction  Company.  Plaintiff 
brings  certiorari  to  set  aside  appointment  of 
commissioners.    Affirmed. 

Argued  November  term.  1902,  before  DIX- 
ON and  HENDBIOKSON,  JJ. 

Cornelius  Doremus,  for  plaintiff.  Preston 
Stevenson,  (or  defendant. 

HENDRTCKSON,  .T.  The  plaintiff  seeks  to 
net  aside  the  appointment  of  commlBsioners 
to  condemn  that  portion  of  heV  lands  con- 
tained within  the  filed  location  of  defend- 
ant's railway  at  the  village  of  Rldgewood  In 
Bergen  county.  The  proceedings  were  taken 
vhfUk  the  traction  act  of  1893.  P.  L.  p. 
302;  Gen.  St.  3235.  This  case  was  argued 
with  the  case  of  Houston  against  the  same 
defendant,  decided  at  this  term  (54  Atl.  403), 
involving  a  similar  proceeding  as  to  lands 
wltWn  the  defendant's  line  of  railway  at 
the  above  village.  Many  of  the  facts  recited 
In  the  .opinion  are  pertinent  to  this  diacus- 
»k>n.  and  need  not  be  repeated.  The  lands 
here  sought  to  be  condemned  are  portions  to 
two  separate  tracts  situate  within  the  vil- 
lage, running  to  the  center  line  of  two  map- 
ped streets;  one  to  a  street  named  "Murray 
Avenue,"  the  other  to  a  street  named  "Clin- 
ton Avenue."  The  reasons  present  but  one 
objection  to  the  proceedings.  The  allegation 
Is  that  the  avenues  in  question  are  public 
highways  In  the  control  of  the  board  of  trus- 
tees of  the  village,  and,  the  municipality  be- 
ing no  party  to  the  proceedings,  they  must 
fall.  Upon  examining  the  agreed  statement 
of  fncta.  we  find  that  these  alleged  streets 
liare  their  origin  in  a  map  of  "Rldgewood 
Park,"  so  called,  upon  which  they  are  plot- 
ted. coii!)lstin;r  of  lots  and  avenues,  filed  in 
the  clerk's  office  of  Bergen  county  (presuma- 
bly by  the  then  owners  of  the  tract)  in  the 
year  1868.  The  location  was  then  in  Frank- 
lin township  (now  in  the  village  of  Rldge- 
wood). But  a  single  building  has  been  erect- 
ed upon  the  plot,  it  being  a  dwelling  house 
on  Clinton  avenue;  and  said  streets  have  re- 
mained in  their  natural  state,  without  grad- 
ing or  other  improvement,  and,  with  the  lots 
fronting  them,  have  been  occasionally  used 
for  passage  for  pedestrians  or  vehicles  from 
time  to  time  since  that  date.  The  case  also 
shows  that  no  formal  dedication  of  the 
streets  was  ever  made  to  the  public  authori- 
ties, and  that  there  has  been  no  acceptance 
of  them  as  such  by  formal  resolution  or 
otherwise.  Nor  have  the  public  authorities 
assumed  any  charge,  care,  or  responsibility 
for  either  of  said  streets.  I  have  not  under- 
taken to  recite  all  the  facts:  and  whether, 
upon  the  whole  case,  there  was  a  dedication 


of  these  streets  to  the  public  use  as  such, 
it  Is  not  necessary  to  now  decide.  But  grant- 
ing, for  the  purposes  of  the  argument,  that 
there  was  such  a  dedication,  we  conclude 
that  there  has  been  no  acceptance  of  said 
streets  by  the  public  authorities,  and  no  such 
public  user  as  would  amount  to  an  accept- 
ance. And  such  an  acceptance  is  necessary 
before  streets  thus  dedicated  can  become 
public  highways.  Holmes  v.  Jersey  City.  12 
N.  J.  Bq.  299;  Central  R.  R.  Co.  v.  Elizabeth, 
33  N.  J.  Law,  359;  Long  Branch  R.  R.  v. 
South  Amboy,  67  N.  J.  Law,  253,  30  Atl.  628; 
Booraem  v.  N.  H.  C.  R.  R.  Co.,  39  N.  J.  Eq. 
466. 

The  streets  in  question  are  not  highways  in 
the  sense  used  in  the  traction  act,  requiring 
consents  from  the  municipality  and  the  abut- 
ting owners  before  the  company  can  lay 
down  Its  tracks.  And  when  they  are  streets 
by  dedication  only,  but  without  such  accept- 
ance, the  owner  thereof  is  the  owner  of  land 
within  the  intent  and  meanings  of  the  provi- 
sions of  the  traction  act,  regulating  condem- 
nation proceedings.  This  principle  was  rec- 
ognized by  the  court  In  De  Groot  v.  Jersey 
City,  65  N.  J.  Law,  120.  25  Atl.  272. 

The  result  is  that  the  proceedings  below 
must  be  affirmed,  with  costs. 


ABRAHAMS  et  al.  v.  JACOBT. 

^Supreme  Court  of  New  Jersey.      Feb.   24, 

1903.) 

JtTSTICB  OF  THB  PEACE-AMBNDMBNT  OP 
SUMMONS. 

1.  The  defendant  in  this  case  was  summon- 
ed before  a  justice's  conrt  by  his  proper  sur- 
name, which  was  preceded  by  the  initial  letter 
of  his  Christian  name.  On  the  return  day  no 
regular  appearance  was  entered,  but  his  attor- 
ney at  law  appeared  for  him,  and  objected  to 
the  summons,  and  moved  to  set  it  aside,  be- 
cause, as  he  stated,  the  first  or  Christian  name 
of  the  defendant  was  not  inserted  therein.  The 
justice  denied  the  motion,  and  thereupon  amend- 
ed the  summons  by  inserting  the  proper  Chris- 
tian name  of  the  defendant.  It  was  held  on  re- 
view that  the  justice  bad  power  to  amend  un- 
der the  138th  section  of  the  practice  act  (Gen. 
St.  p.  2So6),  and  also  under  the  supplement 
thereto  approved  April  16,  1891  (Gen.  St.  p. 
2594),  these  acts  having  been  extended  to  the 
practice  in  justices'  courts. 

(Syllabus  by  the  Ck>nrt) 

Certiorari  to  a  Justice  of  the  Peace. 

Action  by  Louis  Abrahams  and  others 
against  Abraham  Jacoby.  Judgment  for 
plaintiffs,  and  defendant  brings  certiorari. 
Affirmed. 

Argued  November  term,  1902,  before  DIX- 
ON and  HENDRICKSON.  JJ. 

Kphraim  Cutter  and  Thomas  S.  Henry,  for 
plaintiffs. 

HENDRICKSON,  J.  We  think  the  action 
of  the  justice  of  the  peace  In  this  case  lu 
causing  the  summons  which  was  directed 

IT  1.  See  Juitlcei  ot  tbe  Peace,  toI.  81,  Cent.  Die. 
I  263. 
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against  A.  Jacoby  to  be  amended  bo  that  de- 
fendant's name  vould  read  "Abrabam  Ja- 
coby" should  be  sustained.  The  defendant 
did  not  himself  appear  on  the  return  day,  but 
the  record  shows  that  before  tbe  trial  began 
Ephralm  Cutter,  an  attorney  of  the  defend- 
ant, appeared  for  blm,  and  objected  to  the 
summons,  and  asked  that  it  be  set  aside,  be- 
cause the  first  or  Christian  name  of  the  de- 
fendant was  not  inserted  therein.  The  Jus- 
tice denied  the  motion,  and  thereupon  amend- 
ed tbe  summons. 

It  will  be  noted  that  tbe  attorney  of  the 
defendant  made  no  objection  to  the  service, 
which  appears  to  have  been  regular,  and 
what  he  said  was  practically  an  admission 
that  the  right  party  had  been  served.  His 
objection  was  that  the  defendant's  Clirlstian 
name  was  not  Inserted  In  the  summons.  Pre- 
sumably, the  plaintiff  did  not  know  defend- 
ant's full  name  when  the  suit  was  brought 
We  think  the  138th  section  of  the  practice 
act  (Gen.  St  p.  2556,  |  138),  which  has  been 
extended  to  Justices'  courts  (Id.  p.  1886,  S 
113),  Justified  the  amendment  of  the  sum- 
mons. 

We  have  been  pointed  to  Elberson  v.  Rich- 
ards, 42  N.  J.  Law,  69,  and  Dlttmar  v.  Leon, 
Id.  540,  to  show  that  such  a  defect  in  the 
summons  is  fatal.  But  they  were  proceed- 
ings under  the  attachment  act  to  which  the 
amending  statute  does  not  apply.  We  think 
the  supplement  to  the  practice  act  approved 
April  IG,  1891  (Gen.  St  p.  2594)  would  also 
apply  to  this  case,  and  Justify  the  action  of 
the  court  below. 

The  Judgment  is  afiirmed  with  costs. 


BAKER  T.  KENNBY. 

(Supreme  Clourt  of  New  Jersey.     March  11, 
1903.) 

MONTHLY   TKNANCY— TERMINATION— NOTICB 
TO  QUIT. 

1.  Where  premises  have  been  rented  for  tbe 
period  of  one  month  at  a  monthly  rental,  and 
the  tenant  holds  over  with  tbe  conspnt  of  the 
landlord,  a  monthly  tenancy  is  established. 

2.  In  order  to  terminate  a  monthly  tenancy, 
only  one  month's  notice  to  quit  is  necessary. 
The  notice  must  be  to  quit  on  one  of  the  recur- 
ring periods  of  the  holding,  and,  if  served  on  a 
corresponding  date  in  the  preceding  month,  it 
is  sufficient 

(Syllabus  by  the  Conrt.) 

Certiorari  to  District  Court  of  Camden. 

Action  by  James  F.  Baker  against  Thom- 
as Kenney.  Judgment  for  plaintiff,  and  de- 
fendant brings  certiorari.    Affirmed. 

Argued  November  term,  1902,  before  DIX- 
ON and  HENDRICKSON,  JJ. 

Henry  I.  Budd,  Ji?.,  for  plaintiff. 

HENDRICKSON,  J.  This  writ  brings  up 
for  review  an  order  of  removal  under  land- 
lord and  tenant  proceedings.    The  principal 


i 


n  See  Landlord  and  Tenant  vol.  12,  Cent  Dig. 


ground  relied  on  for  reversal  is  that  tbe 
affidavit  shows  that  tbe  defendant  below 
was  a  tenant  at  sufferance,  and  not  from 
month  to  month;  that  the  one-month  notice 
to  quit  was  insufficient  to  terminate  tbe  ten- 
ancy; and  that  therefore  the  district  court 
was  without  Jurisdiction.  The  affidavit  of 
the  landlord  sets  forth  "that  he  let  and  rent- 
ed the  said  premises  to  Thomas  Kenney  on 
the  13tb  day  of  April,  A.  D.  1902.  for  the 
term  of  one  month— from  tbe  13tb  day  of 
AprU,  A.  D.  1002,  to  the  13th  day  of  May, 
A.  D.  1002— at  the  monthly  rental  of  forty- 
flve  dollars  a  month,  payable  monthly,  and 
that  tbe  said  Thomas  Kenney  entered  into 
the  possession  of  said  premises  by  virtae  of 
the  said  agreement  which  said  term  has  ex- 
pired, and  the  said  Thomas  Kenney  holds 
over  and  continues  in  possession  of  the  said 
premises";  "that  on  the  IStb  day  of  July 
last  be  made  demand  and  gave  notice  in 
writing  to  tbe  said  Thomas  Kenney  to  de- 
liver to  him  tbe  possession  thereof,  by  gtHag 
blm  personally  a  copy  thereof,  which  notice 
Is  hereunto  annexed,  and  is  hereby  made  a 
part  hereof."  The  notice  annexed  reads  as 
follows:  "Mr.  Thomas  Kenney:  You  are 
hereby  notified  and  required  to  quit  tbe  prem- 
ises rented  by  you  of  me  and  now  occupied 
by  you,  being,"  etc.,  "•  •  •  on  tbe  tWr- 
teentb  day  of  August  A.  D.  1902,  that  being 
tbe  end  of  a  monthly  term  yotur  occupation, 
and  your  term  being  hereby  ended  at  that 
time,  and  to  deliver  possession  thereof  unto 
me  on  that  day.  James  F.  Baker.  Dated 
Jul.y  11,  1902." 

The  affidavit  shows  a  rental  for  one  month, 
and  that  the  tenant  was  holding  over,  and 
the  date  of  the  demand  ai^  notice  to  deliver 
possession  shows  that  tbe  tenant  had  then 
held  over  for  tbe  period  of  two  months  suc- 
ceeding the  term  of  tbe  lease.  Now.  if  tbis 
holding  over  was  with  tbe  consent  of  the 
landlord,  tbe  relation  of  tbe  tenant  with  tbe 
landlord  would  be  that  of  a  tenancy  from 
month  to  month,  and  not  a  tenancy  at  suf- 
ferance. Tbe  doctrine  is  stated  by  Lord 
Mansfield  In  Right  v.  Darby,  1  Term  R.  162, 
as  follows:  "If  there  be  a  lease  for  a  year, 
and  by  consent  of  both  parties  the  tenant 
continue  in  possession  afterwards,  the  law 
Implies  a  tacit  renovation  of  the  contract 
They  are  supposed  to  have  renewed  the  old 
agreement  which  was  to  hold  for  a  year." 
This  doctrine  was  approved  In  Den  v. 
Adams,  12  N.  J.  Law,  99.  The  same  prin- 
ciple applies  where  the  lease  is  for  less  than 
a  year,  and  it  has  been  held  that  a  tenant 
for  tbe  specified  period  of  one  month,  who 
holds  over  with  the  consent  of  bis  landlord, 
thereby  becomes  a  tenant  from  month  to 
month.  Stoppelkamp  v.  Mangeot,  42  C!al, 
3X6.  The  authorities  are  uniform  on  this 
subject  32  Cent  Dig.  col.  303;  18  Am.  & 
Eng.  Enc.  of  L.  (2d  Ed.)  201.  Now,  when  we 
look  at  tbe  notice  which  is  made  a  part  of 
the  affidavit  In  connection  with  tbe  other 
facts  stated  therein,  we  think  tbe  consent  of 
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the  landlord  to  the  holding  over  is  sufficient- 
ly shown. 

The  notice  In  terminating  the  tenancy  on 
August  13,  1902,  declares  that  to  be  the  end 
of  a  monthly  term  of  the  tenant's  occupation, 
and  declares  the  term  ended  at  that  time. 
The  previous  holding  over  up  to  that  time  is 
thus  recognized  aa  a  monthly  tenancy.  This 
vietr  Is  strengthened  by  that  part  of  the  af- 
fidavit which  describes  the  terms  of  the  rental 
as  "at  the  monthly  rental  of  forty-flve  dol- 
lars a  month,  payable  monthly."  Where  the 
tenancy  Is  a  monthly  tenancy,  one  month's 
notice  to  quit  Is  sufficient  Steflens  v.  Earl, 
40  N.  J.  Law,  128,  29  Am.  Rep.  214. 

Another  ground  urged  for  reversal  is  that 
the  notice  should  have  been  served  before 
the  13th  day  of  July,  In  order  to  constitute  a 
month's  notice  to  quit  on  Augnst  13th  fol- 
lowing. But  this  ground  is  clearly  unten- 
able. In  a  tenancy  by  the  month,  the  notice 
most  be  to  quit  on  one  of  the  recurring  pe- 
riods of  the  holding,  and,  if  the  notice  be 
Krved  on  a  day  of  the  corresponding  date  in 
the  preceding  month.  It  will  be  sufficient. 
Steffens  t.  Earl.  40  N.  J.  Law,  134,  29  Am. 
Rep.  214;  note  1  to  section  477  of  Taylor  on 
L.  &  T.  (8th  Ed.)  57,  and  cases  cited. 

The  result  is  that  the  proceedings  below 
are  affirmed,  with  costs. 


LEAST  ct  aL  T.  NORTH  JERSEY  ST.  BY. 
CO. 

(Supreme  Court  of  New  Jersey.      March  9, 
1903.) 

JURY— PKRBHFTORT  CHALLENOB— TIMB  OF 
MAKINQ. 

1.  Under  the  "act  concerning  juries,"  approv- 
ed March  27.  1874  (Gen.  St.  p.  1852.  f  ^,  and 
the  "act  concerning  jurors,"  approved  April  9, 
1902  (Laws  1902,  p.  640).  the  right  of  peremp- 
tory cnallenge  in  civil  actions  must  be  exercised 
as  the  names  of  the  jurors  are  drawn  from  the 
box. 

2.  The  supplement  of  1887  to  the  jury  act  of 
1874  (Laws  1887,  p.  132;  Gen.  St.  p.  1855,  { 
M),  applies  only  to  challenges  for  cause,  and 
Dot  toperemptory  challenges. 

3.  Wnere  a  chnllenge  is  permitted  "at  any 
time  before  the  juror  is  actually  sworn,"  ft 
must  be  interposed  before  the  commencement 
of  the  ceremony. 

(Syllabus  by  the  (3ourt.) 

Error  to  ClTCuit  Court,  Essex  County. 

Action  by  Annie  Leary  and  Richard  Leary, 
lier  husband,  against  the  North  Jersey  Street 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Argued  November  term,  1902.  before  GtJM- 
MERK.  C.  J.,  and  VAN  SYCKEL,  PORT,  and 
PITNET,  JJ. 

CHianncy  H.  Beasley,  for  plaintiff  In  error. 
Samuel  Kalisch,  for  defendants  In  error. 

PITNET,  X  It  appears  from  the  bill  of 
exceptions  that  upon  the  trial  of  this  ac- 
tion, while  the  clerk  was  administering  the 
oath  to  the  Jury,  defendant's  counsel  inter- 


rupted for  the  purpose  of  challenging  one  of 
the  Jurymen.  The  trial  judge  refused  to  per- 
mit the  administration  of  the  oath  to  be  in- 
terrupted for  that  purpose,  giving  as  a  reason 
that  the  defendant  had  already  interposed 
three  challenges.  As  the  request  (or  leave 
to  challenge  was  not  accompanied  by  the 
suggestion  of  any  cause  for  the  proposed 
challenge,  it  will  be  presumed  that  a  peremp- 
tory challenge  was  Intended,  and  It  is  upon 
this  basis  that  the  cause  has  been  argued  in 
this  court;  the  Inslstment  being  that  under 
the  act  concerning  jurors,  approved  April  9, 
1902  (Laws  1902,  p.  640).  the  defendant  was 
entitled  to  six  peremptory  challenges.  That 
act  was  approved  shortly  before  the  trial  of 
this  action,  and  took  effect  immediately. 

The  plaintiff  In  error  further  insists  that 
in  view  of  the  supplement  of  1887  to  the 
revised  act  concerning  juries,  approved 
March  27,  1874  (Laws  1887,  p.  132;  Gen. 
St.  p.  1856,  S  54),  which  provides  that  "all 
challenges  to  Jurors  for  any  cause  what- 
ever in  any  kind  of  a  suit,  civil  or  criminal, 
may  be  made  at  any  time  before  the  Jury  is 
actually  6wom,"  the  right  of  challenge  was 
seasonably  asserted  in  the  present  case.  In 
our  opinion,  this  contention  must  be  overrul- 
ed, for  two  reasons,  viz.: 

1.  By  the  act  of  1902  the  right  of  peremp- 
tory challenge  in  civil  actions  Is  conditioned 
upon  its  being  exercised  as  the  names  of  the 
Jurors  are  drawn  from  the  box.  At  common- 
law  there  was  no  right  of  peremptory  chal- 
lenge in  civil  actions.  Thonip.  &  Mer.  on 
Juries,  §S  152,  154;  1  Thomp.  on  Trials,  §  42; 
Creed  v.  Fisher,  »  Exch.  472;  23  L.  J.  EScch. 
143:  18  Jur.  228;  2  W.  R.  196;  16  Eng.  R.  C. 
64;  Pearse  v.  Rogers,  2  Fost.  &  Fin.  1.37: 
Marsh  v.  Coppock,  9  Car.  &  P.  480.  What 
Sir  William  Blackstone  says  In  the  third 
book  of  his  Commentaries,  pp.  359-363,  con- 
cerning the  procedure  In  dvll  actions,  relates 
wholly  to  challenges  for  cause.  But  in  his 
fourth  book,  p.  353,  in  discussing  the  crim- 
inal procedure,  he  draws  the  distinction  be- 
tween a  challenge  for  cause  and  a  ctiallenge 
"without  showing  any  cause  at  all,  which  is 
called  a  'peremptory  cluillenge.' "  See,  alto, 
1  Bouv.  L.  D.  tit.  "Challenge."  In  this  state 
the  practice  of  returning  a  general  panel  of 
Jurors  at  each  trial  term,  and  of  placing  their 
several  names,  written  on  separate  pieces  of 
paper,  into  a  box,  and  drawing  therefrom  a 
jury  of  12  for  the  trial  of  a  civil  action,  wad 
given  a  statutory  basis  by  "An  act  relative  to 
juries,"  passed  March  9,  1836  (Laws  1836,p. 
323).  This  act  was  repealed,  and  a  somewhat 
difTcrent  procedure  established  on  the  same 
general  lines,  by  a  supplement  passed  Novem- 
ber 9,  183fi,  to  the  act  of  1797  relative  to  ju- 
ries and  verdicts  (Laws  183(>-37,  p.  17).  The 
right  of  peremptory  challonge  In  civil  caus- 
es originated  in  a  supplement  passed  March 
13,  1844  (Laws  1844,  p.  236),  by  which  It 
was  enacted  that  upon  the  trial  of  any  Issue 
in  any  civil  action  in  any  court  except  the 
courts  for  the  trial  of  small  causes,  and  other 
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cases  before  Justices  of  the  peace,  each  party 
should  be  entitled  to  challenge  peremptorily, 
as  their  names  yreie  drawn  from  the  box, 
six  of  the  general  panel  of  Jurors  summoned 
and  returned  by  the  sberUf  or  other  officer. 
In  the  revised  act  of  1846,  relative  to  Juries 
and  verdicts,  similar  provisions  were  em- 
bodied In  sections  19,  23,  and  24,  except  that 
the  number  of  peremptory  challenges  in  civil 
actions  was  reduced  to  three  CHev.  St  906). 
When  the  right  of  peremptory  challenge  was 
extended  to  civil  causes  before  Justices  of 
the  peace,  in  whose  courts  there  was  no 
general  panel,  the  form  of  the  enactment 
was  "that  the  right  of  each  party  in  any  civil 
suit  to  challenge  peremptorily  three  Jurors 
as  their  names  are  called,  be  and  the  same  Is 
hereby  extended  to  trials  in  the  courts  for 
the  trial  of  small  causes  and  other  actions 
before  justices  of  the  peace."  Laws  1869,  p. 
619.  In  the  revised  act  concerning  Juries,  ap- 
proved March  27,  1874  (Gen.  St.  p.  1847),  the 
above  provisions  of  the  act  of  1846  with  re- 
spect to  the  summoning  of  a  general  panel, 
and  the  drawing  of  a  jury  therefrom,  are 
substantially  reproduced.  Section  23  appears 
in  the  new  revision  as  section  27.  The  pro- 
visions of  the  former  section  24  and  of  the 
supplement  of  1869  were  made  a  part  of  the 
new  section  40,  and  with  them  was  combined 
a  provision  for  peremptory  challenges  upon 
the  trial  of  indictments  for  the  less  serious 
crimes.  Again  the  privilege  of  peremptory 
challenge  was  required  to  be  exercised  "as 
their  names  are  drawn  from  the  box."  By 
the  revised  criminal  procedure  act  of  1874, 
approved  on  the  same  day  with  the  Jury  act 
Just  mentioned  (Gen.  St.  p.  1119),  the  matter 
of  defendant's  right  to  peremptory  challenges 
upon  trial  of  an  Indictment  for  crime  of  a 
high  grrade  was  taken  care  of  in  section  71. 
Twenty  such  challenges  were  allowed,  and 
there  was  no  language  requiring  them  to  be 
Interposed  as  the  names  of  the  Jurymen  were 
drawn  from  the  box.  Therefore  they  might, 
of  course,  be  taken,  as  at  common  law,  at 
any  time  before  the  swearing  of  the  Juror. 
By  an  act  approved  April  4,  1878,  and  doubt- 
less Intended  as  a  supplement  to  the  revised 
act  concerning  Juries,  approved  March  27, 
1874— this,  however,  Is  left  in  doubt  by  a  de- 
fect in  the  title  (Laws  1878,  p.  284)— it  was 
enacted  that  upon  the  trial  of  any  indict- 
ment, where  twenty  peremptory  challenges 
are  not  allowed,  the  defendant  shall  be  enti- 
tled to  challenge  peremptorily,  at  any  time 
before  the  jury  is  sworn,  six  of  the  general 
panel,  and  that  upon  the  trial  of  any  indict- 
ment the  attorney  general  or  prosecutor  of 
the  pleas  shall  be  entitled  to  challenge  per- 
emptorily, at  any  time  before  the  Jurors  are 
sworn,  six  of  the  general  panel.  This  act,  if 
valid  (see  Moschell  v.  State,  53  N.  J.  Law, 
503,  22  Atl.  50),  had  the  effect  of  rendering 
the  practice  uniform  with  respect  to  the  time 
allowed  for  interposing  the  peremptory  chal- 
lenge in  criminal  cases,  irrespective  of  the 
grade  of  the  crime.    By  a  supplement  approv- 


ed April  1, 1887  (Laws  1887,  p.  132;  Cten.  St 
p.  1855),  it  is  enacted  "that  from  and  after 
the  passage'  of  tills  act  all  challenges  to  ]a- 
rors  for  any  cause  whatever  In  any  kind  of 
a  suit  civil  or  criminal,  in  all  courts  of  this 
state,  may  be  made  at  any  time  before  the 
Juror  Is  actually  sworn."  It  is  this  supple- 
ment that  is  invoked  by  the  plaintiff  in  error 
in  the  present  case.  The  act  shows  on  its 
face,  however,  that  it  has  reference  only 
to  challenges  for  causa  The  defective  act 
of  1878  Just  alluded  to,  and  an  act  of  1891 
that  was  intended  in  part  to  supersede  It 
(I41WS  1891,  p.  24),  were  repealed  In  1898,  In 
the  revision  of  the  acts  relative  to  criminal 
procedure  (Laws  1898,  pp.  930,  939).  By  the 
revised  criminal  procedure  act  of  that  year 
(Laws  1898,  p.  896),  it  Is  provided  to  sec- 
tion 80  that,  upon  the  trial  of  certato  crimes 
of  a  high  grade,  20  peremptory  challenges 
shall  be  allowed;  and  by  section  81  It  Is  en- 
acted that  In  other  cases  a  lesser  number  of 
peremptory  challenges  shall  be  allowed,  and 
that  challenges  to  all  cases  may  be  made 
at  any  time  before  the  Jury  is  sworn.  In  this 
state  of  the  law.  the  act  of  1902  was  passed. 
While  It  has  an  tadependent  title— "An  act 
concemtag  Jurors"— It  is,  of  course,  to  pari 
materia  with  the  Jury  act  of  1874.  It  entitles 
ench  party  to  a  civil  cause  "to  challenge 
peremptorily,  as  their  names  are  drawn  from 
the  box,  Btx  of  the  general  pane}  of  Jurors 
summoned  and  returned  by  the  sheriff  or 
ether  officer."  It  is  entirely  clear  from  the 
foregoing  recital  that  It  was  the  legislative 
purpose  to  grant  this  right  of  peremptory 
challenge  in  civil  cases  only  upon  condition 
that  It  be  exercised  with  respect  to  each 
Individual  Juror  as  his  name  is  drawn  from 
the  box.  The  right  has  been  aptly  called  "a 
right  to  reject,  and  not  a  right  to  select."  1 
Thomp.  on  Trials,  §  43.  The  existing  legis- 
lation confers  the  right  in  civil  cases  upon 
condition  that  it  be  exercised  with  respect  to 
each  Juror,  before  the  name  of  the  next 
Juror  is  drawn  from  the  box.  It  is  not  to- 
tended  to  decide  that  the  opposite  party  may 
complato  if  the  challengtog  party  be  allowed 
any  longer  time  than  the  statute  todlcates, 
but  only  that  the  challenging  party  may  not 
complato  If  he  be  not  allowed  a  longer  time. 
The  record  in  the  present  case,  sufficiently 
shows  that  the  challenge  was  postponed  until 
12  names  had  been  drawn,  and  until  the 
oath  was  being  administered  to  the  12.  It 
thus  conclusively  appears  that  the  right  of 
peremptory  challenge  was  not  exercised  with 
the  promptness  that  the  statute  requires,  and 
It  was  therefore  not  tocumbent  upon  the  trial 
court  to  allow  the  challenge.  The  fact  that 
the  court  assigned,  as  one  of  its  reasons  for 
refusing,  the  circumstance  that  three  chal- 
lenges had  already  been  interposed,  does  not 
detract  from  the  legal  validity  of  the  rul(ng. 
2.  But  even  did  the  act  of  1887  apply,  so 
as  to  permit  the  challenge  to  be  Interposed 
"at  any  time  before  the  Juror  Is  actually 
sworn,"  we  still  think  the  record  discloses 


Digitized  by 


Google 


N.J.) 


HOLLOWAT  T.  DICKINSON. 


B29 


no  error.  We  see  no  reason  to  donbt  the 
correctness  of  the  mle  laid  down  In  the  Enjr- 
Ush  books,  tliat  the  challenge  must  be  before 
the  oath  la  commenced,  and  that  the  moment 
tbe  oath  to  begun  It  is  too  late.  Regina  v. 
Frost,  9  Car.  &  P.  129.  In  that  case  it  was 
said  the  oath  Is  begun  by  tbe  juror  taking 
the  book,  having  been  directed  by  the  coart 
officer  to  do  so;  but,  if  tbe  juror  takes  the 
book  without  authority,  neither  party  wlsb- 
InK  to  challenge  Is  to  be  prejudiced  thereby. 
See,  also,  Reg.  v.  Oiorgetti,  4  Fost.  &  Fin. 
546,  at  p.  S53.  Bmnskill  v.  Giles,  0  Bing. 
13.  In  a  Pennsylvania  case  (McFadden  v. 
Com.,  28  Pa.  12,  62  Am.  Dec.  308,  at  page 
17).  Chief  Justice  Black  said  that  ^he  right 
to  challenge  for  cause  "cannot  be  exercised 
after  the  juror  has  lifted  up  his  right  hand, 
or  taken  the  book  in  obedience  to  the  officer, 
or  after  tbe  formula  of  tbe  affirmation  has 
been  commenced."  To  the  same  effect  is 
Cora.  V.  Marra,  8  Phila.  440,  443.  See,  also, 
12  Ency.  Plead.  St  Prac.  438,  494 

It  is  manifest  that,  if  any  regard  Is  to  be 
bad  to  orderly  procedure  and  the  solemnity 
of  tbe  oath  Itself,  all  ptber  proceedings  in  the 
canse  are  excluded  pending  its  administra- 
tion. Any  right,  therefore,  that  a  party  is  re- 
quired to  exercise  before  the  jury  is  sworn, 
must  be  asserted  before  the  commencement 
of  that  ceremony. 

The  remaining  exceptions,  so  far  as  dis- 
rnssed  In  argument,  have  been  examined  and 
found  to  be  unsubstantial.  The  judgment 
will  be  affirmed. 


HOIjLOWAY  v.  DICKINSON  et  al. 

(Supreme  Conrt  of  New  Jersey.      Feb.  24, 
1903.) 

QUO  WARRANTO-BOARD  OF  EDUCATION. 

1.  Members  of  a  de  facto  board  of  education 
OKanized  nnder  the  general  school  law  (Laws 
1902,  -p.  69)  cannot  be  ousted  at  the  instance  of 
a  private  relator  in  quo  warranto  on  the  ground 
that  such  board  of  education  has  no  legal  cor- 
porate existence. 

(Syllabna  by  the  Court.) 

Quo  warranto,  on  tbe  relation  of  J.  Ed- 
ward Hollo  way,  against  Frank  Lee  Dickin- 
son and  others,  to  determine  title  to  office. 
Demurrer  to  information  sustained. 

Argued  November  term,  1902,  before  tbe 
CHIEF  JUSTICE  and  VAN  S7CKEL, 
FORT,  and  PITNEY,  JJ. 

Samuel  W.  Beldon,  for  relator.  B.  G.  C. 
Bleakly,  for  respondents. 

PITNirr,  J.  This  information  was  filed 
in  the  name  of  the  Attorney  General,  at  the 
relation  of  a  resident  and  property  owner, 
acting  under  leave  of  tbe  court.  Its  purpose 
Is  to  contest  the  right  of  the  respondents  to 
hold  and  execute  the  office  of'  members  of 
the  board  of  education  of  the  city  of  Caiii- 
den.  The  proceeding  Is  instituted  under  the 
act  of  March  17,  1795,  relative  to  informa- 
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tions  in  the  nature  of  a  quo  warranto.  Gen. 
St  p.  2632.  So  far  as  this  court  is  concerned, 
it  is  established  by  a  long  line  of  decisions 
that  the  scope  of  this  act  is  confined  to  cases  . 
where  there  exists  an  office  or  franchise  de 
facto  or  de  jure,  and  where  the  controver- 
sy relates  to  the  right  of  an  indivldnal  or  in- 
dividuals to  hold  such  office  or  francbise; 
that  the  act  does  not  contemplate  or  author- 
ize an  attack  to  be  made  upon  tbe  existence 
of  a  public  corporation  by  a  private  relator, 
and  that  such  an  attack  must  still  be  con- 
ducted by  tbe  Attorney  General,  acting  as  tbe 
representative  of  tbe  people  of  the  state. 
State  V.  Paterson  &  Hamburg  Turnpike  Co., 
21  N.  J.  Law,  »;  State  ex  rel.  Mitchell  v. 
Tolon,  33  N.  J.  Law,  195;  Terhune  v.  Potts, 
47  N.  J.  Ijiw,  218;  Stout  v.  Zuli(^  48  N.  J. 
Law,  599;  Gibbs  v.  Somers  Point,  49  N.  J. 
Law,  515,  10  AtL  377;  Steelman  v.  Vick»s, 
51  N.  J.  I^w,  180,  17  Atl.  153,  14  Am.  St 
Rep.  675;  Ricbman  v.  Adams,  59  N.  J.  Law, 
289,  86  Atl.  699;  Hann  v.  BedeU.  67  N.  J. 
Law,  148,  60  Atl.  864.  In  the  first  three 
cases  the  question  arose  on  application  made 
to  the  court  for  the  exercise  of  its  discre- 
tionary power  to  grant  leave  to  file  an  infor- 
mation. But  in  Gibbs  v.  Somers  Point  such 
leave  had  been  granted,  and  on  demurrer  to 
tbe  Information  filed  thereunder  it  was  held 
that  the  act  of  1795  did  not  permit  an  in- 
formation against  a  corporation  to  be  joined 
with  an  information  at  the  instance  of  pri- 
vate relators  against  officers  in  tbe  corpora- 
tion. The  joinder  of  tbe  name  of  the  Attor- 
ney General  was  treated  as  a  matter  of  form, 
and  it  was  held  that  the  pleading  in  this 
form  was  Illegal.  And  in  Steelman  v.  Tick- 
ers, which  was  likewise  decided  on  demurrer 
to  an  Information,  It  appeared  simply  that 
tbe  title  of  tbe  Incumbents  of  certain  munici- 
pal offices  was  attacked  on  tbe  ground  that 
tbe  public  corporation  had  no  legal  exist- 
ence. And,  altbougb  tbe  information  did  not 
assail  tbe  corporate  life  of  tbe  municipality 
Itself,  it  was  held  that  to  permit  a  private 
relator  to  oust  one  of  tbe  corporate  officers  on 
the  ground  suggested  would  be  to  permit  that 
to  be  done  indirectly  which  could  not  be 
done  directly,  and  therefore  the  demurrer 
was  sustained.  The  decision  in  Rlchman  v. 
Adams  is  to  the  same  effect. 

In  the  present  case,  among  tbe  causes  of 
demurrer  specified  Is  one  to  the  effect  that 
it  is  not  competent  for  the  people,  through 
tbe  relator,  to  question  the  respondents'  title 
by  quo  warranto.  If,  therefore,  It  appears 
from  tbe  information  that  their  title  is  ques- 
tioned solely  on  the  ground  that  tbe  corpora- 
tion of  which  they  assume  to  be  members 
has  no  legal  existence,  the  demurrer  must  be 
sustained.  Among  tbe  averments  of  the  in- 
formation are  these:  That  prior  to  March 
26,  1902,  tbe  public  schools  in  the  city  of 
Camden  were  under  the  control  and  manage- 
ment of  a  board  of  education,  known  as  the 
"Commission  of  Public  Instruction,"  organ- 
ized under  tbe  provisions  of  an  act  of  the 
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Legislature  approved  March  10,  1892,  pro- 
viding for  the  establiBhment  of  Buch  a  com- 
iniBslon  In  certain  cities  (Laws  1882,  p.  82; 
Gen.  St.  1889,  p.  8096);  and  that  since  the 
26th  day  of  March,  1902,  there  has  existed 
and  now  exists  In  the  dty  of  Camden  a  cor- 
poration known  aa  the  "Board  of  Education 
of  the  City  of  Camden,"  created  and  estab- 
lished under  and  by  virtue  of  "An  act  to  es- 
tablish a  system  of  public  instruction,"  ap- 
proved March  26,  19Q2  (Laws  1902,  p.  69). 
The  information  avers  that  the  board  ap- 
pointed under  the  act  of  March  10,  1892,  Is 
the  proper  board  of  education  of  the  city  of 
Camden.  It  nowhere  avers  in  terms  that 
the  respondents  claim  title  to  membership  in 
that  board;  nor  is  such  an  Inference  to  be 
derived  from  the  facts  averred  in  the  infor- 
mation, unless  the  force  of  the  act  of  1902  Is 
merely  to  change  the  personnel  of  the  board 
of  education,  and  not  to  establish  a  new  cor- 
porate body  in  place  of  the  former  one.  The 
title  claimed  by  the  respondents  will  appear 
from  what  follows. 

By  "An  act  to  establish  a  system  of  pub- 
lic instraction,"  approved  March  23,  1900 
(Laws  1900,  p.  192)  S§  45,  46,  and  by  an 
amendatory  act  approved  March  21,  1901 
(Laws  1901,  p.  222),  it  was  provided  that  in 
each  dty,  incorporated  town,  borough,  town- 
ship, or  other  municipality  divided  Into  wards 
it  should  be  referred  to  the  people  to  deter- 
mine whether  their  board  of  education  should 
be  selected  by  appointment  of  the  mayor  or 
other  chief  executive  officer,  or  should  be 
chosen  by  vote  of  the  people.  By  section 
85  of  the  act  of  1900  it  was  provided  that  in 
municipalities  not  divided  into  wards  the 
board  of  education  was  to  be  elected  at  the 
annual  school  meeting.  The  .  information 
avers  that  In  the  city  of  Camden  in  the  year 

1900,  under  the  provisions  of  the  general  act 
of  that  year  Just  referred  to,  the  question  of 
acceptance  of  the  provisions  of  section  46  of 
that  act  was  submitted  to  the  voters  of  the 
city,  and  was  determined  in  favor  of  the  cre- 
ation of  an  elective  school  board;  and  that 
at  the  general  election  held  in  November, 

1901,  the  respondents  were  elected  members 
of  the  board  of  education,  to  take  othce  Ju- 
ly 1,  1902.  Shortly  thereafter  the  Court  of 
Errors  and  Appeals  decided  the  act  of  1900 
to  be  unconstitutional  in  toto  by  reason  of 
its  discrimination  between  municipalities 
that  are  divided  into  wards  and  those  that 
are  not  so  divided.  Lewis  v.  Jersey  City,  66 
N.  J.  Law,  582,  60  Atl.  346.  Thereafter  the 
Legislature  enacted  another  "Act  to  estab- 
lish a  system  of  public  instruction"  (Laws 

1902,  p.  09),  which  was  approved  March  2(5, 
1002,  and  took  effect  immediately.  In  this 
act  sections  42  to  80,  inclusive,  are  grouped 
under  the  title,  "Art.  VI.  Boards  of  Educa- 
tion in  City  School  Districts."  These  sec- 
tions provide,  in  eftect,  that  in  school  dis- 
tricts located  within  any  city  there  may  be  a 
submission  to  the  qualified  voters  of  the  ques- 
tion whether  the  members  of  the  board  of 


education  shall  be  elected  by  the  people  or 
shall  be  appointed  by  the  mayor  or  other 
chief  executive  officer.  Whichever  method  is 
adopted,  the  memliers  are  to  be  selected  ac- 
cordingly, and,  when  organized,  are  created 
a  body  corporate  with  full  powers.  The  pub- 
lic school  property  of  the  district  la  vested 
in  the  corporation  thus  created,  and  the  su- 
pervision, management,  and  control  of  the 
public  schools  of  the  district  are  confided  to 
the  same  body.  By  section  80  it  is  distinctly 
declared  that, .  until  the  organization  of  a 
lx>ard  of  education  in  accordance  with  the 
provisions  of  section  42  or  section  43,  the  ad- 
ministration and  conduct  of  the  public  schools 
and  the  management  and  control  of  the 
school  p'roperty  shall  remain  in  any  board  of 
education  or  other  body  theretofore  Iiaving 
control,  and  that  upon  the  organization  of  a 
board  of  education  as  provided  in  section  42 
or  43,  the  board  of  education  theretofore  hav- 
ing control  of  the  public  schools  in  such 
dty  shall  be  ipso  facto  abolished.  The  sec-  i 
tluns  from  81  to  99,  inclusive,  are  grouped 
under  the  title,  "Art.  VII.  Boards  of  Educa- 
tion in  Township,  Incorporated  Town  and 
Borough  School  Districts."  These  sections 
provide  for  the  establishment  of  a  school  dis- 
trict in  each  of  the  municipalities  Indicated, 
of  a  board  of  education,  whose  members  are 
to  be  chosen  by  election  at  the  annual  school 
meeting;  there  being  no  option  conferred  up- 
on the  voters  to  adopt  the  appointive  instead 
of  the  elective  system  of  choosing  the  mem- 
bers, such  as  is  conferred  upon  city  school 
districts  by  the  provisions  of  article  6.  We 
deem  it  entirely  clear  that  the  purpose  of  the 
provisions  contained  in  article  6  of  this  act 
is  to  terminate  the  xwrporate  existence  of  all 
public  corporations  theretofore  created  for 
the  management  and  control  of  the  public 
schools  in  the  cities  of  this  state,  and  not 
merely  to  change  the  personnd  of  their  mem- 
bership. 

The  information  shows  that  since  the  ap- 
proval of  the  act  of  1902  there  has  been  no 
submission  to  the  qualified  voters  of  the  city 
of  Camden  of  the  question  wheth^  their 
board  of  education  shall  be  elected  or  ap- 
pointed. The  averment  is  that  the  respond- 
ents claim  office  under  and  by  virtue  of  the 
provisions  of  section  246  of  that  act.  This 
section  declares,  in  substance,  that  all  elections 
or  submissions  to  the  vote  of  the  qualified 
voters  of  any  school  district  of  the  question 
whether  in  such  school  district  the  board  of 
education  should  be  created  by  election  by  the 
people  or  otherwise,  and  the  attendant  pro- 
ceedings heretofore  done  or  taken  pursuant  to 
and  in  substantial  compliance  with  the  act  of 
1900  shall  be  validated  and  confirmed  as  fully 
and  to  the  same  extent  as  though  done  after 
the  passage  of  and  in  conformity  with  this 
act,  and  In  every  such  district,  hereafter,  If 
the  appointive  system  have  been  adopted,  the 
board  of  education  shall  be  appointed  and  or- 
franized  under  the  provisions  of  section  42  of 
this  act,  and,  if  the  elective  system  have  been 
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ndopted.  then  the  board  of  education  shall  be 
hereafter  elected  and  organized  under  the 
proTlalons  of  aectlon  43  of  this  act;  and  all 
elections  for  members  of  the  board  of  edu- 
cation In  any  such  school  district  held  pur- 
suant to  and  in  Bubstantial  compliance  with 
said  act  of  1900  shall  be  validated  and  con- 
firmed as  fully  and  to  the  same  extent  as  If 
done  after  the  passage  of  and  in  conformity 
with  this  act;  and  the  members  so  elected 
shall  constitute  and  be  the  board  of  educa- 
tion of  such  school  district,  and  shall  be 
deemed  to  be  Incorporated  under  section  48 
of  this  act;  and  all  other  Sections,  actions, 
and  proceedings  heretofore  done  or  taken  in 
substantial  compliance  with  said  act  are  here- 
by validated  and  confirmed  as  fully  and  to 
the  same  extent  as  though  done  after  the 
passage  of  and  in  conformity  with  this  act. 
It  win  be  seen  at  once  that,  if  the  act  of  1902 
Is  valid,  including  section  246,  the  effect  of 
the  latter  section  is  to  make  the  vote  of  the 
pet^le  of  Camden  taken  In  the  year  1900  as 
efficacious  for  adopting  the  elective  system 
of  chooBtng  members  of  the  board  of  educa- 
tion as  if  that  election  had  been  held  after 
the  passage  of  the  act  of  1902;  and  In  like 
manner  the  election  of  November,  1901,  at 
which  the  respondents  were  chosen  to  hold 
oSlce  In  that  board.  Is  made  as  good  and  val- 
id as  if  it  had  been  held  after  the  passage 
of  the  act  of  1902.  If  these  proceedings  had 
taken  place  after  the  latter  enactment,  the 
respondents  would  be  a  board  of  education 
organized  under  section  43  of  this  act,  and 
would  be  made  a  corporation  by  the  terms 
of  section  48  and  the  other  sections  in  arti- 
cle 6  contained.  And  by  the  terms  of  section 
80,  upon  their  organization  as  such  board,  the 
former  board  of  education,  known  as  the 
"Commission  of  Public  Instruction,"  that 
was  organized  under  the  act  of  March  10, 
1802,  would  be  Ipso  facto  abolished. 

The  attack  of  the  relator  upon  the  title  to 
office  of  the  respondents  Is  based  principally 
npon  the  unconstitutionality  of  section  246  of 
the  act  of  1902.  The  act  of  1900  classified  all 
school  districts,  for  the  purposes  of  the  man- 
agement of  the  pnbllc  schools,  with  respect 
to  a  single  characteristic  of  the  several  mu- 
nicipalities in  which  those  districts  are  re- 
spectively located.  Whatever  the  corporate 
form  of  the  municipality,  whether  city.  In- 
corporated town,  borough,  or  township,  if 
the  municipality  was  divided  into  wards,  the 
management  of  its  free  public  schools  was  to 
be  in  the  hands  of  a  board  of  education,  to 
be  either  appointed  or  elected,  according  as 
the  people  should  determine.  But  all  school 
districts  that  were  located  within  a  munici- 
pality not  divided  into  wards  (whatever  the 
corporate  form  of  the  municipality)  were.  In 
any  event,  to  be  imder  the  control  of  a  board 
of  education  elected  by  the  people.  By  the 
art  of  1902  a  classification  of  school  districts 
for  the  general  purposes  of  the  act  is  made 
solely  with  respect  to  the  corporate  "form  of 
the  municipality  vrtthln  which  the  district  is 


located;  that  is  to  say,  all  districts  that  are 
located  within  a  city  are  to  be  in  one  class, 
and  all  districts  that  are  located  within  any 
other  form  of  municipality  are  to  be  in  an- 
other class.  In  the  former  class  there  Is  a 
referendum  with  respect  to  the  method  of  se- 
lecting members  of  the  board  of  education. 
In  the  latter  class  the  members  of  the  board 
are  to  be  elected  by  the  people  irrespective 
of  the  views  of  the  people  upon  the  propri- 
ety of  that  mode  of  selection. 

The  principal  ground  upon. which  the  re- 
lator claims  that  section  246  of  the  act  of 
1902  is  unconstitutional  Is  that  in  confirming 
proceedings  taken  imder  the  referendum  con- 
tained In  the  act  of  1900  and  the  supplement 
of  1901  that  section  sets  apart  in  a  class  by 
themselves  those  school  districts  that  happen 
within  a  limited  time  to  have  taken  certain 
proceedings  under  an  imconstitutional  law. 
It  Is  clear  that  this  attack  affects  not  only 
the  titie  of  the  respondents,  to  hold  ofiSlce,  but 
affects  the  existence  of  the  office  itself.  In- 
deed, it  seeks  to  deprive  the  respondents  of 
ofilce  only  by  demonstrating  that  the  board 
of  education  of  which  they  claim  to  be  mem- 
bers has  no  corporate  existence.  This  is  the 
precise  question  that,  as  this  court  has  re- 
peatedly held,  cannot  be  litigated  by  a  pri- 
vate relator,  and  will  be  determined  only  at 
the  Instance  of  the  Attorney  General  acting 
in  his  public  capacity  as  the  representative 
of  the  people  of  the  state. 

It  is  equally  obvious  that,  tf  we  were  to  de- 
termine that  the  act  of  1902  Is  void  In  toto 
by  reason  of  its  classification  of  school  dis- 
tricts solely  with  respect  to  the  corporate 
form  of  the  municipality  within  which  the 
district  Is  located,  the  result  would  be  the 
same,  so  far  as  the  present  controversy  is 
concerned;  for.  If  the  whole  act  falls,  the 
present  board  of  education  of  the  city  of 
Camden  has  no  legal  existence,  and  it  is  In 
that  board  only  that  the  resiwndentB  claim 
membership. 

The  respondents  are  entitled  to  Judgment 
on  the  demurrer. 


SHIIJ:iINGSBtrRG  V.  RIDGWAT,   Collector. 

(Supreme   Court  of  New  Jersey.      Feb.  24. 
1903.) 
TAXATION— PBRSONAIj  PROPERTY. 
1.  In  order  to  sustain  a  tax  for  visible  per- 
sonal property,  levied   against  an  inhabitant  of 
this  state  elsewhere  than  at  the  place  of  his  res- 
idence, it  must  be  shown  that  the  property  was 
found    in   the  taxing   district   on   the  day   pre- 
scribed by  law  for  commencing  the  assessment 
of  taxes. 
(Syllabus  by  the  Court) 

Certiorari  by  William  Shllllngsburg  against 
Frank  B.  Ridgway,  collector,  to  set  aside  tax- 
es.   Assessment  set  aside. 

Argued  November  term,  1902,  before  HEN- 
DBICKSON  and  DIXON,  JJ. 

H.  H.  Voorhecs,  for  prosecutor.  Hampton 
&  Flthian,  for  defendant 
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DIXON,  J.  This  writ  of  certiorari  is  pros- 
ecuted to  set  aside  taxes  for  the  year  1901 
levied  upon  the  prosecutor  In  the  town  of 
Greenwich,  county  of  Cumberland,  because 
of  tal8  ownership  of  seven  vessels  engaged  in 
the  oyster  business  In  Delaware  Bay.  The 
prosecutor  Is,  and  for  many  years  past  has 
been,  a  resident  of  the  city  of  Camden,  where 
the  vessels  are  registered  under  the  United 
States  statute,  and  be  was  taxed  for  them  In 
that  city  during  the  same  year.  The  sixth 
section  of  "A  general  act  concerning  taxes," 
approved  March  19,  1891  (Gen.  St  p.  3345), 
enacts  "that  the  tax  on  visible  personal  es- 
tate shall  be  assessed  in  and  for  the  •  *  * 
taxing  district  where  such  property  Is  found; 
the  tax  on  other  personal  estate  shall  be  as- 
sessed on  each  inhabitant  In  the  •  •  • 
taxing  district  where  he  resides,  as  of  the 
day  prescribed  by  law  for  commencing  the 
assessment  for  each  year."  The  pre-existing 
act,  approved  April  11,  1866  (Gen.  St  p.  3293, 
S  6),  required  the  tax  on  personal  property  to 
be  assessed  upon  each  inhabitant  in  the 
township  or  ward  where  he  resided  on  the 
day  prescribed  by  law  for  commencing  the 
assessment  in  each  year.  Construing  these 
acts  together,  their  Import  seems  to  be  that, 
for  personal  property  belonging  to  an  inhab- 
itant in  this  state,  he  should  be  assessed  at 
the  place  of  his  residence  on  the  day  for 
commencing  the  assessment,  except  that  for 
visible  personal  property  found  elsewhere  In 
this  state  on  that  day  he  should  be  assessed 
at  the  place  where  it  is  found.  Under  this 
construction  of  the  statutes,  taxes  for  per- 
sonal property  cannot  be  levied  on  an  inliab- 
itant  in  the  state,  elsewhere  than  at  the  place 
of  his  residence,  unless  it  appear  that  the 
property  was  visible  and  was  found  in  the 
taxing  district  on  the  day  prescribed  by  law 
for  commencing  the  assessment.  The  evi- 
dence in  this  case  shows  that  during  the 
year  1901  the  vessels  were  either  on  the  wa- 
ters of  the  Delaware  Bay,  or  at  a  pier  in 
Greenwich  township,  but  it  fails  to  show  that 
they  were  within  the  limits  of  the  township 
on  the  day  prescribed  by  law  for  commencing 
the  assessment  We  think  the  greater  prob- 
ability is  that  they  were  then  elsewhere. 

We  therefore  conclude  that  the  tax  was 
not  lawfully  assessed,  and  should  be  set 
aside,  with  costs. 


JACKSON  ▼.   PENNSYLVANIA  R.   00. 

(Supreme  Court  of  New  Jersey.   Feb.  24,  1903.) 

PLBADINO— REPLICATION— RELBASB—HI8- 

KEPRESENTATIONS. 

1.  If  a  plaintiff  reply  to  a  plea  that  is  bad 
for  duplicity,  he  must  reply  to  each  distinct 
material  matter  that  is  contained  in  the  plea. 

2.  A  misrepresentation  as  to  the  le^al  effect 
of  a  written  instrument  will  not  avoid  the  in- 
strument. 

(S.vilabnR  by  the  Court) 

Actiop  by  Franlc  L.  Jaclison  against  the 
Pennsylvania  Railroad  Company.  Demurrer 
to  amended  replication  sustained. 


Argued  November  term,  19(B,  before  GTTM- 
MEHE,  C.  J.,  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

David  F.  Edwards,  for  plalntUL  James 
B.  Vredenburgh,  for  defendant 

PITNEY,  J.  This  action  has  been  once 
tried  by  Jury,  and  the  resulting  judgment  was 
reversed  by  the  Court  of  Errors  and  Appeals. 
Jackson  v.  Penna.  R.  R.  Co.,  66  N.  J.  Law, 
819,  49  Atl.  730,  65  L.  R.  A.  87.  Since  that 
decision  amended  replicationB  have  been  filed 
to  a  special  plea  of  the  defendants,  and  to 
one  of  these  replicationB  a  general  demurrer 
has  been  interposed.  Upon  the  issue  at  law 
thus  Joined  we  are  to  give  Judgment  against 
the  party  in  whose  pleading  the  first  defect 
oiC  substance  is  found. 

The  declaration  sufficiently  sets  forth  that 
the  plalntiir  received  personal  injuries 
through  the  negligence  of  the  employte  of 
the  defendant  The  special  plea  sets  up  that 
the  alleged  grievances,  if  any,  were  com- 
mitted Jointly  by  the  defendant  and  by  the 
Adams  Express  Company,  and  that  after 
the  committing  of  the  grievances,  and  before 
the  commencement  of  this  suit  the  plalntifT 
accepted  and  received  from  the  Adams  Ex- 
press Company  a  certain  sum  of  money  in 
full  satisfaction  and  discharge  of  any  and 
all  claims  accrued  or  to  accrue  in  respect  of 
all  injury  or  injurious  results,  direct  or  indi- 
rect arising  or  to  arise  by  reason  of  the  said 
grievances,  and  did  in  writing  release  unto 
the  said  Adams  Express  Company  all  claims 
and  demands  for  damages  occasioned  by  the 
said  supposed  grievances.  It  will  be  seen 
that  this  plea  sets  up  two  distinct  defenses: 
First,  an  accord  and  satisfaction  with  the 
alleged  Joint  tort  feasor;  and,  secondly,  a 
release  given  to  such  Joint  tort  feasor.  The 
plea  is,  therefore,  bad  for  dnpIidtT'.  But 
this  vice  cannot  be  reached  by  a  general  de- 
murrer. At  the  common  law  it  required  a 
special  demurrer,  and  under  oar  prftctice 
requires  a  motion  to  strike  out  the  pleading. 
1  Chit  PI.  (6th  Am.  Ed.)  261;  Buckelew  y. 
Stults,  28  N.  J.  Law.  160;  Star  Brick  Co.  t. 
Bidsdale,  34  N.  J.  Law,  428;  Weber  t.  Mor- 
rU  &  Essex  B.  B.  Co.,  36  N.  J.  Law,  213,  at 
page  217;  Wheeler  v.  Essex  Public  Road 
Board,  40  N.  J.  Law,  138,  at  page  141. 

We  are  thus  brought  to  consider  the  repli- 
cation. This  pleading  avers  that  the  defend- 
ant, fraudulently  contriving  with  the  Adams 
Express  Company  to  deprive  the  plaintiff  of 
the  rights  accruing  to  him  by  reason  of  the 
grievances  mentioned  in  the  plaintiff's  dec- 
laration, fraudulently  represented  to  the 
plaintiff  that  the  Adams  Express  Company 
would  retain  the  plaintiff  in  its  employ  at  the 
same  rate  of  wages  as  before,  notwithstand- 
ing his  disability;  that  afterwards,  when  he 
received  his  wages,  the  Adams  Eixpress  Com- 
pany, in  pursuance  of  said  fraudulent  pur- 
IKise,  informed  the  plaintiff  that  he  must 
sign  not  only  the  usual  form  of  receipt,  but 
also  a  certain  paper  releasing  the  Adams 
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Express  Company  from  any  liability  on  ac- 
count of  fbe  Injurlea  which  the  plalntUI  had 
saffered;  that  thereupon  the  Adams  Bxpress 
Company,  at  the  Instigation  of  the  defendant, 
falsely  represented  to  the  plalntifC  that  said 
paper  -was  a  release  of  claims  against  the 
Adams  Eixpress  Company  only,  and  that  the 
Adams  Express  Company  was  not  liable  for 
the  said  grievances,  but  required  the  said 
release  to  be  signed  as  a  matter  of  form; 
and  that  thereupon  the  plaintiff,  not  know- 
ing the  representations  to  be  false,  but  re- 
lying upon  the  truth  thereof,  took  the  money 
in  said  plea  mentioned,  and  signed  the  re- 
lease therein  described.  And  the  replication 
further  avers  that  the  representations  so 
made  by  the  Adams  Express  Company  that 
said  company  was  not  liable  for  said  griev- 
ances, and  that  said  release  was  a  release 
of  claims  against  said  express  company  only, 
were  false,  and  so  known  to  be  by  said 
express  company,  and  were  made  with  the 
fraudulent  purpose  of  obtaining  from  the 
plaintiff  a  release  of  claims  of  the  plaintiff 
against  the  defendant  by  reason  of  said 
grievances. 

In  this  pleading  there  are  two  substantial 
defects,  both  of  which  are  within  the  speci- 
flcatioo  of  causes  of  demurrer  furnished  by 
the  defendant  as  required  by  the  practice 
act,  viz.: 

First  The  replication  does  not  either  trav- 
erse or  confess  and  avoid  the  accord  and  sat- 
isfaction set  up  in  the  plea.  It  being  a  fun- 
damental principle  that  a  pleading  must 
furnish  a  complete  answer  to  the  preceding 
pleading,  it  follows  that,  if  the  plaintiff  reply 
to  a  plea  that  is  bad  for  duplicity,  he  must 
reply  to  each  distinct  material  matter  con- 
tained lE  the  plea.  1  Chit.  Pi.  (6tb  Am.  Ed.) 
261;  1  Ventr.  272;  Stephen  (2d  Ed.)  327. 
It  will  be  observed  at  once  that,  if  there  was 
an  accord  and  satisfaction,  the  defense  is 
complete,  although  the  release  may  have 
been  procured  by  fraud. 

Secondly.  The  replication  sets  forth  no 
misrepresentation  of  matters  of  fact  suffi- 
cient to  avoid  the  release.  The  representa- 
tion that  the  Adams  Express  Company  would 
retabi  the  plaintiff  In  Its  employ  was,  of 
course,  a  mere  promise,  and  not  a  represen- 
tation concerning  matters  in  praesentl.  The 
representation  that  the  paper  in  question  was 
a  release  of  claims  against  the  Adams  Ex- 
press Company  only  appears  to  have  been 
In  accord  with  the  form  of  the  paper  itself 
as  set  forth  In  the  plea  and  conceded  in  the 
replication.  If  It  Is  Intended  to  be  averred 
that  defendant  represented  that  the  release 
could  have  no  force  or  effect  except  In  favor 
of  the  Adams  Express  Company,  this  was  a 
representation  concerning  a  matter  of  law, 
and  not  a  matter  of  fact  And  the  same  is 
to  be  said  with  respect  to  the  alleged  rep- 
resentation that  the  Adams  Express  Com- 
pany was  not  liable  for  the  tort  in  question, 
but  requb-ed  the  release  to  be  signed  as  a 
matter  of  form.    It  is  well  settled  that  a 


misrepresentation  as  to  the  legal  effect  of  a 
written  instrument  will  not  avoid  the  instru- 
ment, except  where  there  exists  a  relation 
of  trust  or  confidence  between  the  parties. 
14  A.  &  Eng.  Encyc.  Law  (2d  Ed.)  pp.  64, 
86,  Ut  "Fraud  and  Deceit" 

The  defendant  is  'entitled  to  Judgment  on 
the  demurrer. 


HENDERSON  et  al.  v.  ATLANTIC  CITY. 

(Court  of  Chancery  of  New  Jersey.    March  21, 
1903.) 

LANDS  UNDER  WATER— OONSTITUTIONAIi 
LAW— ORAN*. 

1.  By  force  of  article  4,  {  7,  par.  6,  of  the 
state  Constitation,  coupled  with  an  act  (P.  L. 
1884,  p.  123),  lands  under  tide  water,  belong- 
ing to  the  state  of  New  Jersey,  are  irrevocably 
devoted  to  the  support  of  free  schools. 

2.  The  provisions  of  an  act  (P.  L.  1901,  p. 
374)  which  confers  power  upon  the  board  of 
riparian  conunissioners  to  make  a  grant  of  such 
lands  to  certain  cities  for  a  nominal  considera- 
tion is  unconstitutional,  and  a  ^rant  made  to 
Atlantic  City  under  color  of  this  provision  is 
void. 

(Syllabns  by  the  Court) 

Bill  by  Charles  G.  Henderson  and  others 
against  the  city  of  Atlantic  City.  Decree  for 
complainants. 

George  A.  Bourgeois,  for  complainants. 
Henry  Wootton,  for  defendants. 

REED,  V.  0.  On  October  10,  1901,  the 
board  of  riparian  commissioners  made  a 
grant  to  the  complainants  of  certain  lands 
under  water  In  front  of  riparian  lands  of 
which  the  complainants  were  then  owners. 
On  the  same  day  the  same  board  made  a 
grant  of  a  larger  tract.  Including  the  tract 
granted  to  the  complainants,  to  the  city  of 
Atlantic  City.  Preceding  the  time  these 
grants  were  made,  a  contest  existed  respect- 
ing the  right  of  these  respective  grantees  to 
receive  a  grant  of  the  property  Included  In 
the  grant  to  the  complainants.  The  com- 
plainants claimed  the  right  as  owners  of  the 
ripa,  and  the  defendants  claimed  their  right 
under  the  provisions  of  an  act  passed  by  the 
Legislature  and  approved  March  22,  1901 
(P.  L.  1901,  p.  374).  The  grant  to  the  com- 
plainant was  made  subject  to  the  right,  title, 
and  interest  acquired  by  Atlantic  City  under 
the  grant  of  the  above  date.  The  grant  to 
Atlantic  City  contains  the  proviso  that  if  the 
act  of  1901  should  be  at  any  time  hereafter 
decided  unconstitutional  by  a  court  of  com- 
petent Jurisdiction,  and  no  appeal  from  such 
decision  (if  any  appeal  lies  therefrom)  is 
taken  within  one  year  from  the  date  the 
same  is  made,  then  and  in  that  event  "this 
instrument  and  conveyance,  so  far  as  same 
binds  the  state,  and  all  the  conveyances  here- 
in on  the  part  of  the  state,  shall  be  void." 
This  suit  is  brought  by  the  complainants  to 
quiet  the  claims  of  Atlantic  City  under  the 
grant  to  it  Just  mentioned.  The  condition 
of  affahrs  respecting  possession  of  the  prop- 
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erty  seems  to  put  the  complainants  In  a  pos- 
ture to  bring  this  suit  Indeed,  it  is  ad- 
mitted that  the  complainants  are  in  peaceable 
possession.  The  insistence  of  the  complain- 
ants, as  is  percelred,  is  that  Atlantic  City 
cannot  assert  any  right  .by  virtue  of  the  ripa- 
rian grant  to  it,  and  therefore  the  grant  to 
the  complainants  is  ezduslTely  operative. 

The  unconstitutionality  of  the  act  of  1901 
Is  grounded  upon  the  insistence  that  lands 
under  tide  water,  belonging  to  the  state  of 
New  Jersey,  are  Irrevocably  devoted  to  the 
support  of  free  public  schools,  and  that  the 
net  of  1901  devotes  a  portion  of  such  lands  to 
other  purposes.  .  The  premises  upon  which 
this  argument  rests  are  based  upon  article 
4,  {  7,  par.  6,  of  the  Constitution  of  New  Jer- 
sey, coupled  with  an  act  passed  in  1894  (P. 
Xj.  1894,  p.  123).  It  Is  insisted  that  these  con- 
stitutional and  legislative  laws  have  put  it 
beyond  the  ability  of  the  Legislature  to  de- 
vote any  of  the  lands  under  tide  water  to 
any  purpose  other  than  the  support  of  free 
schools  in  this  state. 

The  language  of  the  constitutional  provi- 
sion Is  this:  "The  fund  for  the  support  of 
free  schools,  and  all  money,  stock  and  other 
property,  which  may  hereafter  be  appropriat- 
ed for  that  purpose,  or  received  Into  the  treas- 
ury under  the  provision  of  any  law  hereto- 
fore passed  to  augment  the  said  fund,  shall 
be  securely  invested,  and  remain  a  perpetual 
fund;  and  the  Income  thereof,  except  so 
much  as  it  may  be  Judged  expedient  to  ap- 
ply to  an  Increase  of  the  capital,  shall  be  an- 
nually appropriated  to  the  support  of  public 
schools  for  the  equal  benefit  of  all  the  people 
of  the  state;  and  it  shall  not  be  competent 
for  the  Legislature  to  borrow,  appropriate  or 
use  the  said  fund  or  any  part  thereof,  for 
any  other  purpose,  under  any  pretense  what- 
ever." The  act  of  1894  is  entitled  "A  supple- 
ment to  an  act  to  establish  a  system  of  public 
Instruction."  The  language  of  this  supple- 
ment of  1894  Is  "that  all  the  lands  under 
water  belonging  to  this  state  be  and  the  same 
hereby  are  Irrevocably  appropriated  for  the 
support  of  free  schools  in  this  state,  and  that 
all  moneys  hereafter  received  from  the  sales 
and  rentals  of  such  lands  under  water  be- 
longing to  this  state,  shall  be  paid  over  to 
the  trustees  of  the  school  fund,  and  appro- 
priated for  the  support  of  free  public  schools 
and  shall  be  held  by  them  In  trust  for  that 
purpose,  and  shall  be  invested  by  the  treas- 
urer of  the  state,  under  their  direction,  in  the 
same  manner  as  the  funds  now  held  by  them 
are  invested,  the  same  to  constitute  a  part 
of  the  permanent  school  fund  of  the  state 
and  the  Interest  thereof  to  be  applied  to  the 
support  of  public  schools  In  the  mode  which 
now  is  or  may  hereafter  be  directed  by  law, 
and  to  no  other  purpose  wlxatever." 

Assuming  that  by  force  of  this  act  the 
lands  under  water  belonging  to  this  state 
were  appropriated  to  the  support  of  free 
schools,  the  question  is  whether  the'  act  of 
1901  infringes  the   constitutional  provision. 


The  act  of  1901  Is  entitled  "A  further  supple- 
ment to  an  act  to  ascertain  the  rights  of  the 
state  and  the  riparian  owners  in  the  lands 
lying  under  the  waters  of  the  Bay  of  New 
Tork  and  elsewhere  in  the  state."  The  first 
clause  of  this  act  provides  that  "whenera: 
any  public  park  has  been  or  shall  hereafter 
be  laid  out  or  provided  for,  by  ordinance  of 
any  city  or  other  municipality,  under  the  au- 
thority of  any  act  of  Legislature  of  this  state, 
along  or  fronting  upon  any  of  the  tide  waters 
of  this  state,  and  whenever  any  streets  or 
highways  shall  extend  to  said  tide  waters. 
such  municipality  may  apply  through  its  leg- 
islative body  to  the  commissioners  appointed 
under  the  act  to  which  this  is  a  further  sup- 
plement, for  a  grant  or  conveyance  to  such 
city  or  municipality  of  the  lands  under  wa- 
ter within  the  limits  of  said  public  park  and 
of  the  land  in  front  of  said  streets  or  high- 
ways; such  grant  to  contain  a  provision  that 
any  land  under  water  granted  or  conveyed 
for  park  uses  shall  be  kept  and  maintained 
as  an  open  public  park  or  place  for  public 
resort  and  recreation,  and  that  no  bnildlns  or 
other  structures,  shall  be  erected  on  such 
park  or  on  the  lands  under  water  so  granted 
and  conveyed  inconsistent  with  Its  use  as  a 
public  park  or  place  for  public  resort  and 
recreation:  provided,  however,  that  public 
walks  and  drives  may  be  constructed  along  or 
upon  any  portion  of  the  land  so  granted  or 
conveyed."  The  second  section  provides  that 
"the  commissioners  may  make  all  such  grants 
or  conveyances  applied  for  as  aforesaid,  for 
the  lands  under  water  owned  by  the  state 
extending  from  the  Inland  Ihults  of  such  park 
to  the  exterior  line  established  or  to  be  here- 
after established  by  the  said  commissioners, 
and  for  all  land  under  water  within  the  lines 
of  the  streets  or  highways,  and  in  front  of 
the  ends  of  such  streets  or  highways  and  ex- 
tending from  the  high  water  lines  to  said  ex- 
terior line,  and  may  In  their  discretion  charge 
therefor  a  nominal  consideration  only;  and 
said  grant  or  conveyance  shall  also  contain  a 
provision  that  if  at  any  time  after  the  grant 
or  conveyance  aforesaid  has  been  made,  such 
public  park  or  highway  shall  cease  to  be 
used  as  such  park  or  place  for  public  resort 
and  recreation,  or  as  such  street  or  highway, 
the  lands  under  water  granted  as  aforesaid 
in  front  thereof,  shall  at  once  revert  to  the 
state."  Section  8  provided  that  "no  con- 
veyance shall  hereafter  be  made  by  the  said 
commissioners,  except  to  the  municipality 
aforesaid,  of  any  land  under  water  within  the 
limits  of  such  park,  or  within  the  lines  or  at 
the  end  of  any  such  public  street  or  high- 
way." 

In  my  Judgment,  the  only  ground  for  at- 
tack upon  this  act  is  to  be  found  in  that  part 
of  section  2  which  provides  that  the  com- 
missioners may.  In  their  discretion,  charge 
therefor  a  nominal  consideration  only.  It  la 
quite  clear  that  the  grant  provided  for  un- 
der the  act  of  1901  is  for  a  public  purpose. 
It  Is  equally  clear  that,  apart  from  the  act  of 
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1894,  the  Legialatiire  could  devote  the  prop- 
erty of  the  state  to  any  public  purpose.  It 
seems,  .also,  mauUeat  that  the  appropriation 
of  these  lands  as  property  under  the  constl- 
tntlonal  proTialon  bad  In  view  the  conver- 
sion of  this  property  Into  money,  which  was 
to  be  securely  Invested.  There  was  left  In 
the  state,  therefore,  the  discretion  when  and 
how  to  transmute  this  property  Into  money, 
and  to  make  all  reasonable  regulations  for 
the  use  of  the  property  ontll  It  was  sold.  It 
could  probably  gnnt  a  perpetual  right  to  lay 
out  streets  or  highways  through  it,  regard- 
ing the  presence  of  such  streets  as  likely  to 
enhance  the  value  of  this  property.  So,  too, 
perhaps,  a  privilege  could  be  granted  to  a 
municipality  to  use  It  as  a  park  until  such 
times  as  the  state  thought  It  to  the  benefit  of 
the  school  fund  to  transmute  the  land  Into 
money  by  sale  or  lease.  So,  too,  I  think  the 
state  had  a  right  to  provide  that,  under  the 
conditions  mentioned  in  the  act  of  1901,  a 
sale  should  be  made  exclusively  to  a  munic- 
ipality having  control  of  a  public  park.  The 
question,  however,  is  whether  it  could  make 
a  perpetual  gift  of  these  lands  to  any  one; 
for  this,  it  cannot  be  doubted,  is  intended  by 
the  language  of  the  legislative  act  The 
grant  Is  for  an  easement  which  is  practically 
perpetual  and  exclusive.  There  remains  noth- 
ing of  the  least  value  to  the  state.  The 
grant  is  intended  to  be  gratuitous.  While  it 
Is  true  that  a  board  may  charge  the  same 
rate  for  a  grant  to  a  municipal  corporation 
for  a  public  park  as  to  any  other  grantee, 
nevertheless  the  purpose  for  which  the  dis- 
cretionary power  was  conferred  upon  the  ri- 
parian board  is  manifest,  and  that  purpose 
was  executed  in  making  this  grant  For  the 
extensive  grant  made  to  Atlantic  City  the 
conslderatlMi  la  (1.  and  for  the  restricted 
grant  made  to  the  complainants  the  consid- 
eration is  $990.  The  grant  to  Atlantic  City 
would  have  been  null  if  the  same  consider- 
ation had  been  charged  for  it  as  for  other 
grants  to  riparian  owners,  for  the  power  to 
charge  nothing  taints  the  statutory  clause, 
and  entirely  destroys  its  force  as  an  author- 
ity to  make  any  grants.  In  the  language  of 
Judge  Earl  in  Stuart  v.  Pahner,  74  N.  Y.  183, 
30  Am.  Rep.  288,  "the  constitutional  validity 
of  a  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  by  what  by  its  authority 
may  be  done." 

I  am  constrained  to  the  conclusion  that 
Atlantic  Caty  has  no  claim  to  the  locus  in  quo 
under  Its  grant 


ERBUTZ  V.  CRAMER  et  aL 

<Coiirt  of  Chancery  of  New  Jersey.    March  19, 
1903.) 

MBCHANlCs'  UBN8-ST0P  NOTIOB-PAf  HBNTS 
TO  CONTRACTOR— INCHOATE  UBN. 

1.A  Stop  notice  served  in  accordance  with 
the  requirements  of  section  3  of  the  mechaDics' 

f  1.  8m  Uechanlc*'  Lleni,  vol.  tl  Cent  Die.  |  148. 


lien  act  (Oen.  St  p.  2073)  obliges  the  owner  of 
a  bailding  belDs  erected  under  a  filed  contract 
to  retain  for  the  benefit  of  noticing  creditors 
any  part  of  the  contract  price  which  may  have 
become  payable,  hot  which  has  not  been  paid  to 
or  assigned  by  the  contractor,  et  the  time  when 
a  stop  notice  1b  served,  and  also  all  money 
which  may  thereafter  come  to  be  payable  un- 
der the  contract. 

2.  The  fifth  section  of  the  supplement  of 
1895  to  the  lien  act  (now  section  5  of  the  re- 
vised lieu  act  of  1898,  p.  538),  as  interpreted 
by  the  Court  of  Apjpeals  in  the  case  of  Slinger- 
land  V.  Binns,  39  .ttl.  712,  56  N.  J.  Eq.  415, 
does  not  relieve  the  owner  from  the  require- 
ment to  retain  moneys,  part  of  the  contract 
price  actually  in  his  hands,  unpaid  to  and  un- 
assigned  by  the  contractor  at  the  time  a  stop 
notice  is  served  upon  him,  whether  such  mon- 
eys ere  by  the  terms  of  the  contract  due  and 
payable  or  not.  The  purpose  of  section  6  is  to 
make  the  owner,  in  case  he  pays  an  install- 
ment of  the  contract  price  in  advance  of  the 
time  when  by  the  contract  it  comes  to  be  due, 
liable  to  any  claimant  who  serves  a  stop  notice 
before  such  installment  comes  to  be  due. 

3.  The  effect  of  the  statute,  as  construed  by 
the  Slin^erland  decision,  being  to  create  an  in- 
choate lien  in  favor  of  workmen  and  material- 
men upon  all  installments  of  the  contract  price 
up  to  the  time  when  by  the  contract  they  come 
to  be  payable,  an  owner  noticed  to  retain  an 
installment  of  the  price  remaining  in  his  hands 
after  it  has  become  due  cannot  pay  it  out  re- 
lying upon  reimbursing  himself  out  of  an  in- 
stalhnent  yet  to  come  due,  for  this  would  defeat 
the  inchoate  lien  of  workmen  and  materialmen 
in  the  latter  installment 

(Syllabus  by  the  Court.)    - 

Bill  by  Ida  L.  Kreutz  against  Charles  H. 
Cramer  and  others.    Dismissed. 

This  is  an  interpleader  bill  filed -by  Ida  L. 
Kreutz,  an  owner  who  has  obtained  a  build- 
ing to  be  erected  for  her  under  contract  etc., 
filed  In  the  county  clerk's  ofilce.  The  defend- 
ants are  the  contractor  (one  Goings)  and  the 
creditors  of  the  contractor,  who  have  given 
notices  to  the  owner  to  retain  the  amount  of 
their  several  claims  from  the  contract  price, 
under  the  statute,  etc.  There  are  no  dis- 
putes between  the  parties  as  to  the  pay- 
ment tif  the  owner  of  the  first  second,  and 
third  Installments  of  the  contract  price.  No 
notices  were  served  until  after  these  Install- 
ments had  been  earned  by  and  paid  to  the 
contractor.  It  is  admitted  that  the  fourth 
installment  came  to  be  due  and  payable  to 
the  contractor  on  the  25th  day  of  May,  1902, 
and  before  any  stop  notice  was  served,  and 
that  Its  amount  was  $960.  On  the  27th  day 
of  May,  1902,  the  defendant  Charles  H. 
Cramer,  a  subcontractor,  served  a  stop  notice 
upon  the  owner,  Ida  L.  Kreuts,  to  retain 
$2.085— the  amount  due  blm  for  labor  done 
and  materials  fumlsbed  in  the  erection  of  the 
building.  At  the  time  of  this  service  of  Cra- 
mer's notice  the  fourth  installment  of  $960, 
had  matured  under  the  terms  of  the  contract; 
but  none  of  it  had  yet  been  paid  out  to  or  for 
the  contractor,  nor  had  any  assignment  been 
made  of  any  portion  of  It  nor  had  any  other 
stop  notice  been  served.  Many  stop  notices 
have  been  served  since  the  service  of  Cra- 
mer's, and,  with  these  later  stop  notices,  the 
total  amount  demanded  from  the  owner  corn- 
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plainant  exceeds  ^,000.  The  ownw,  Ida  ti. 
Kreutz,  files  ber  bill  of  complaint  for  an  In- 
terpleader decree  against  tbese  conflicting 
claimants,  tendering  the  above  sum  of 
93,275.76  as  the  total  amount  rightfully  pay- 
able under  the  contract  to  the  noticing  cred- 
itors. They  appear  and  dispute  this  claim. 
Insisting  that  by  the  service  of  the  Cramer 
notice  on  May  27,  1902,  the  owner  was 
obliged  to  retain  and  apply  the  whole  of  the 
fourth  installment  of  $960,  so  far  as  it  would 
go,  to  the  payment  of  the  Cramer  claim,  and 
that  the  sum  which  she  must  deposit  in  court 
in  order  to  entitle  herself  to  file  an  inter- 
pleader bill  must  be— 

The  sum  of  the  fourth  installment. .  |   960  00 
Less  the  payment  to  Bisley  on  ac- 
count of  Cramer 17  80 


And  of  the  last  installment. 


f  042  20 
....     3,000  00 

$3,942  20 
On  this  contention  tlie  cause  has  come  to 
a  hearing  between  the  complainant  and  the 
defendants. 

The  foregoing  statement  of  the  facts  is  a 
summary  of  the  admissions  made  by  the  par- 
ties at  the  hearing. 

Higbee  &  Endicott,  for  complainant 
Thompson  &  Cole,  for  defendant  Somers 
Lumber  Co.  William  M.  Clevenger,  for  de- 
fendant Cramer.  B.  H.  lugersoll,  for  defend- 
ant Mulock. 

OBEY,  -v.  C.  This  case  must  turn  upon 
the  construction  to  be  given  to  section  3  of 
the  mechanics'  lien  act  (Gen.  St  p.  2073), 
when  considered  with  relation  to  section  5 
of  the  amendatory  act  of  March  14,  1895 
(Gen.  St  p.  2074),  both  of  which  have  been 
re-enacted  in  the  revision  of  the  mechanics' 
Hen  act  of  1898  as  sections  3  and  5  (P.  L. 
1898,  pp.  .638,  539),  and  the  decisions  of  the 
courts  of  this  state  declaring  the  meaning 
of  those  sections. 

The  issue  Joined  in  this  case  between  the 
parties  raises  the  question  whether  the  com- 
plainant owner  has  in  her  interpleader  bill 
tendered  to  the  contesting  claimants  the  full 
sum  of  money  which,  under  the  building  con- 
tract, and  the  notices  served  upon  her,  the 
owner  was  bound  to  hold  at  their  disposal. 
If  by  her  present  suit  she  tenders  the  full 
sum  due,  she  has  a  right'  to  be  protected 
against  the  defendants'  conflicting  claims, 
and  they  must  contest  with  each  other  for 
its  distribution.  If,  however,  the  complain- 
ant does  not  tender  the  full  sum  which,  un- 
der the  contract  and  the  notices  served  upon 
her,  she  was  bound  to  retain,  she  cannot 
require  the  defendants  to  interplead  for  the 
distribution  among  them  of  a  less  sum  than 
is  their  due. 

The  parties  are  agreed  as  to  the  facts. 
The  dispute  is  limited  to  the  disposition  made 
of  the  fourth  installment,  of  $960.  It  had 
come  to  be  due  to  the  contractor,  but  had 
not  been  paid  to  him,  and  he  had  not  in  any 


way  disposed  of  it  The  owner  still  had  the 
whole  of  it  in  his  liands.  The  final  payment 
of  $3,000  bad  not  yet  come  to  be  due. 
While  this  was  the  condition  of  aflfairs,  the 
defendant  Cramer,  a  subcontractor  who  had 
done  work  and  furnished  materials  to  the 
building,  served  a  stop  notice,  according  to 
the  requirements  of  section  3  of  the  mechan- 
ics' lien  act  upon  the  owner  (the  complain- 
ant), notifying  her  to  retain  for  him  $2,085 
from  the  contract  price.  The  owner,  after 
receiving  Cramer's  stop  notice,  paid  out  to 
the  contractor,  or  to  his  order,  various  sums, 
amounting  to  $684.24.  Shortly  after  many 
other  stop  notices  were  served,  saflScient  In 
amount  largely  to  exceed  the  total  sum  of 
the  moneys  remaining  in  the  hands  of  the 
owner. 

The  complainant  InsistB  that  when  Cramer 
served  his  notice  the  fourth  installment  of 
$960,  had  matured,  and  was  payable  to  the 
contractor  or  to  his  order,  and  that  no  stop 
notice  served  after  Its  maturity  could  have 
any  effect  to  oblige  the  owner  to  retain  it 
In  her  hands;  that  she  had  a  right  to  pay 
this  matured  Installment  to  the  contractor, 
and  to  rely  upon  the  final  payment  of  $3,000 
to  pay  Cramer.  The  effect  of  this  contention, 
if  supported,  will  be  to  pay  Cramer's  claim, 
in  great  part  out  of  the  last  payment  due 
nnder  the  contract,  and  thus  defeat  the  later 
noticing  claimants,  who  duly  served  stop  no- 
tices against  that  payment.  In  support  of 
her  contention  the  complainant  dtes  the 
decision  of  the  Court  of  Appeals  in  Slinger- 
land  V.  Blnns,  66  N.  J.  Eq.  415,  89  Atl.  712, 
where  the  court  declares  that  the  effect  of  the 
enactment  of  section  5  of  the  act  of  1885 
was  "to  give  to  persons  entitled  to  serve 
the  statutory  notice  an  inchoate  lieu  upon 
the  liability  of  the  owner  under  the  contract 
until  that  liability  matures  according  to  the 
tei-ms  of  the  contract;  such  lien  to  become 
perfect  on  service  of  the  notice  before  the 
liability  matures,  but  to  expire  on  such  ma- 
turity If  no  notice  has  been  given,  for  a  no- 
tice sei-ved  after  maturity  derives  no  aid 
from  this  provision."  The  complainant  con- 
tends that,  as  Cramer's  notice  was  served 
after  the  fourth  installment  had  matured, 
Cramer  had  no  lien  on  that  installment  The 
legislative  purpose  in  all  the  legislation  on 
this  subject  is  not  in  any  way  In  doubt  The 
title  of  the  original  mechanic's  lien  statute 
defines  it  with  precision.  It  is  declared  to 
be  "An  act  to  secure  to  mechanics  and  others 
payment  for  their  labor  and  materials  In 
erecting  any  building."  All  amendments  or 
supplements  to  the  original  act  should  be 
construed  with  relation  to  this  declared  ob- 
ject of  the  original  statute,  and  provisions 
which  modify  the  act  ought  not  to  be  held  to 
take  away  the  security  which  the  legislation 
gives  to  workmen  and  furnishers  *of  mate- 
rials, unless  that  purpose  Is  clearly  within 
the  legislative  expression.  Section  3  of  the 
Hen  act  declares  that  the  owner  is  authorized 
to  retain  the  sum  claimed  "out  of  the  amount 
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owing  by  talm  •  •  •  to  tlie  contractor,  or 
that  may  thereafter  become  dne  from  him  to 
Buch  •  •  •  contractor,"  etc  Gen.  St  p. 
2073.  Under  this  provision  the  amount  ow- 
ing  by  the  owner  to  the  contractor  at  tbe 
time  of  the  aerrlce  of  tbe  stop  notice,  wheth- 
er yet  due  and  pajrable  to  the  contractor  or 
not.  ■^aa  to  be  retained  for  tbe  noticing 
claimants.  The  Court  of  Appeals,  in  Mayer 
T.  MutchJer,  50  N.  J.  Law,  182,  18  Atl.  «20, 
declared  that  the  third  section  made  It  the 
duty  of  the  owner,  when  a  stop  notice  was 
served  upon  him,  to  retain  from  any  moneys 
then  due  or  which  might  thereafter  become 
due  to  tbe  contractor  a  sufficient  amount  to 
answer  tbe  notice. 

In  the  conduct  of  the  business,  woi^men 
and  materialmen  supplied  work  or  materials 
to   a  building,  rely^g  upon  their  right   to 
serve  stop  notices,  and  thus  have  the  con- 
tract price  retained  to  secure  the  money  due 
them.    They  were  notified  by  the  filed  con- 
tract that  tiie  contract  price  would  come  to 
be  dne  at  certain  periods  In  named  Install- 
ments.   Naturally,  they   supposed   a   notice 
served  before  an  Installment  came  to  be  due 
would  retain  that  Installment.    But  It  came 
about  that  the  contractor  would  give  orders 
against  the  Installments  before  they  were  due, 
and  tbe  owner  would  accept  these  and  pay 
the  Installment  before  the  period  when,  by 
the  contract.  It  would  have  come  to  be  due. 
A  stop  notice  served  on  the  owner  failed  to 
affect  the  part  of  the  contract  price  which 
the  owner  had  previously  paid  to  the  con- 
tractor before  It  was  due,  or  which  the  con- 
tractor might  have  asslgrned  before  the  stop 
notice  was  served  upon  the  owner.    Craig  v. 
Smith,  37  IC.  J.  Law,  650  (Court  of  AppealsJ. 
It  was  declared  that  the  workman  had  no 
lien  on  the  contract  price,  and  that  his  right 
attached  only  when  the  notice  was  served, 
and  affected  the  contract  price  as  It  then 
existed.    If  when  the  stop  notice  came  to 
the  owner  there  was  nothing  owing  the  con- 
tractor, because  of  previous  assignment  by 
or  payment  to  him,  the  predicament  contem- 
plated by  the  statute  did  not  exist,  and  the 
notice  was  Ineffectual.    Id.    This  was  tbe 
state  of  the  law  previous  to  tbe  statute  of 
1895.    It  worked  an  Injustice  to  those  who 
contributed  labor  or  materials  to  the  erec- 
tion of  a  building,  because  the  contractor 
might  defeat  their  claims  by  assigning  the 
contract  price,  or  by  Inducing  tbe  owner  to 
anticipate  payment,  before  any  stop  notices 
were  served,  or  by  creating  any  condition  be- 
fore the  stop  notice  was  served,  whereby  at 
the  time  It  was  served  the  owner  owed  noth- 
ing on  tbe  contract  price  to  the  contractor. 
This  was  tbe  mischief  which  the  supplement 
of  1896  was  Intended  to  remedy.    That  stat- 
ute did  not  take  away  the  right  of  the  no- 
ticing claimant  (given  by  the  third  section) 
to  have  the  contract  price  remaining  in  the 
bands  of  the  owner  at  the  time  of  the  serv- 
ice of  tbe  stop  notice  retained  for  the  benefit 
of  tbe  claimant.    It  gave  the  noticing  claim- 
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ant  an  additional  security,  for  ft  declared 
that  the  owner  could  not  In  any  way  dis- 
charge his  liability  to  pay  under  the  con- 
tract until  according  to  Its  terms  the  time  to 
do  BO  had  arrived.  Until  that  time  did  ar- 
rive the  workmen  and  materialmen  who 
served  the  statutory  notice  were  given  a 
lien  upon  tbe  fund.  Tbe  chang^e  wrought  by 
tbe  supplement  of  1895,  as  construed  by  the 
decision  of  Sllngerland  v.  Blnns,  was  this: 
Before  that  supplement,  the  claimant,  relying 
on  the  terms  of  payment  set  forth  in  the 
contract,  might  have  served  his  stop  notice 
before  an  installment  came  to  be  payable; 
but  If  the  owner  had  previously  paid  out  the 
money  to  the  contractor,  or  to  his  order,  he 
was  not  liable  to  the  noticing  claimants. 
By  that  supplement,  workmen  and  material- 
men were  j^ven  an  Inchoate  Hen  upon  the 
contract  price  up  to  the  period  when  by  the 
terms  of  the  contract  It  became  payable, 
wblch  lien  could  be  made  complete  as  to  any 
claim  by  service  of  a  stop  notice  before  the 
time  when  by  tbe  contract  tbe  price  became 
payable.  The  lien  given  by  the  supplepnent 
was  discharged  by  the  maturing  of  any  pay- 
ment without  service  of  such  notice.  This  I 
understand  to  have  been  the  construction  of 
the  supplement  of  1895  by  the  Court  of  Ap- 
peals In  the  case  of  Sllngerland  v.  Blnns. 

It  will  be  noticed  that  the  court  did  not 
deal  with  the  situation  presented  by  the  case 
now  under  consideration.  -  In  the  Sllngerland 
Case  the  claimant  had  served  his  stop  notice 
before  the  last  Installment  had  under  the 
contract  come  to  be  due,  and  had  thereby 
perfected  the  lien  given  him  by  the  fifth  sec- 
tion of  the  act  of  1895.  The  owner  had  pre- 
viously laid  out,  on  orders  from  the  contract- 
or, $690.68  of  this  last  installment.  The  con- 
test was  between  the  owner  and  the  stop- 
noticing  claimant,  on  the  point  whether  these 
advance  payments  of  the  contractor's  orders, 
made  previous  to  the  service  of  the  stop  no- 
tice, should,  to  that  extent,  relieve  the  owner 
from  liability  for  this  last  installment  of  the 
contract  price.  The  court  held  that,  as  the 
owner  had  paid  this  money  before  the  install- 
ment was  due,  he  was,  imder  the  act  of  1896, 
liable  to  the  noticing  claimant,  as  if  It  bad 
not  been  paid.  The  court  did  not  deal  with 
the  question  of  the  liability  of  an  owner  who 
at  the  time  when  a  stop  notice  is  served  still 
has  in  his  hands  a  part  of  tbe  contract  price 
which  has  come  to  be  due.  Such  money,  be> 
Ing  an  "amount  owing  by  tbe  owner  to  tbe 
contractor,"  was  liable  to  be  noticed  to  be 
retained,  under  section  3"0f  the  lien  act,  be- 
fore the  supplement  of  1896,  and  still  remains 
BO  liable,  for  that  supplement  did  not  deal 
with  that  liability,  or  change  It  In  any  way. 
It  did  not  repeal  section  3.  On  the  contrary, 
that  section  was  re-enacted  as  part  of  the 
supplement  of  1895,  with  a  slight  change  of 
phrasing,  not  affecting  the  point  presently  un- 
der discussion.  Section  8  makes  any  part  of 
the  contract  price  owing  from  the  owner  to 
tbe  contractor,  due  or  to  become  due,  liable 
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to  a  served  stop  notice.  Section  6  of  tbe  sup- 
plement of  1895  makes  tlie  owner  liable  for 
any  installment  of  tlie  contract  price  to  any 
claimant  serving  a  stop  notice  before  tbe  time 
Tvben  by  tbe  contract  It  was  payable,  not- 
wltbstanding  tbe  owner  may  bave  previously 
advanced  tbe  money.  One  section  makes  tbe 
contract  price  liable  to  notice  so  long  as  it  is 
ovring  to  tbe  contractor  when  tbe  notice  is 
served.  The  otber  makes  tbe  owner  liable, 
even  if  the  contract  price  is  not  owing  to  tbe 
contractor  when  notice  Is  served,  if  tbe  notice 
is  given  prior  to  tbe  date  when  the  money 
became  payable  by  tbe  contract  It  is  no 
longer  a  defense  for  tbe  owner  that  he  baa 
made  advance  payments  before  tbe  notice 
was  served,  or  that  the  contractor  bad  pre- 
viously assigned  the  contract  price.  In  the 
present  case  tbe  fourth  installment  bad  ma- 
tured. No  stop  notice  had  been  given  pre- 
viously to  the  date  when  it  was  payable. 
Tbe  lien  referred  to  in  the  Sllngerland  Case 
was  discharged.  The  money,  though  in  the 
hands  of  tbe  owner,  was  lawfully  payable  to 
the  contractor.  If  be  had  collected  it  or  as- 
signed it,  tbe  owner  would  not  have  been  lia- 
ble for  having  recognized  the  contractor's 
right.  But  tbe  contractor  did  neither.  The 
money  remained  in  the  owner's  hands,  Tgart 
of  the  contract  price  owing  to  tbe  contractor. 
At  this  stage  of  the  business,  Cramer's  stop 
notice  was  served;  and  the  installment,  be- 
ing an  amount  in  the  owner's  hands,  part  of 
the  contract  price  owing  to  tbe  contractor,  tbe 
owner  was  bound  to  retain  under  the  require- 
ments of  section  8  of  the  lien  act  The  notice 
served  operated  as  an  assignment,  pro  tanto, 
of  the  contract  price  owing  by  tiM  oiwner  to 
tbe  contractor. 

It  is  no  defense  for  tbe  owner  to  say  tbat 
she  relied  upon  the  fact  tbat  tbe  final  payment 
of  13,000,  yet  to  come  due  when  Cramer's 
notice  was  served,  was  large  enough  to  sat- 
isfy Cramer's  claim,  and  that  she  paid  out 
tbe  fourth  installment  to  the  contractor  on 
this  assumption.  The  owner,  having  the 
fourth  installment  in  her  bands  when  Cra- 
mer's stop  notice  was  served,  was  charged 
with  knowledge  tbat  the  law  made  tbat  pay- 
ment liable  to  tbe  notice,  and  that  the  final 
payment  was  subject  also  to  inchoate  liens, 
which  any  workman  or  materialman  might 
make  complete  at  any  time  before  tbat  pay- 
ment ^me  to  be  due,  by  serving  his  notice. 
The  owner  had  no  right  to  shift  the  burden 
of  paying  Cramer's  claim  from  the  fourth  to 
tbe  last  iustallment,  and  thus  defeat  the  liens 
of  these  claimants  who  might  afterwards  ef- 
fectually notice  her  to  retain  tbe  last  install- 
ment for  their  benefit.  Tbe  principle  applies 
tbat  where  A.  has  a  Hen  upon  two  funds,  and 
B.  has  a  lien  only  upon  one  of  them,  B.  may 
(other  equities  not  being  superior)  compel  A. 
to  look  first  to  tbat  fund  on  which  B.  has 
no  lien. 

A  careful  examination  of  tbe  supplement 
of  1893,  and  of  tbe  decisions  of  tbe  Court  ct 
Appeals  which  deal  with  that  statute,  will 


show  tba.t  section  5  of  ibat  act  was  not  In- 
tended to  discharge  any  part  of  tbe  contract 
price  which  remained  in  the  tianda  of  tbe 
owner  unpaid  to  and  not  assigned  by  tbe  con- 
tractor at  the  time  a  stop  notice  was  served. 
Tbe  fifth  section  of  the  act  of  1885  was  in- 
tended to  be  an  addition  to  tbe  security  of  the 
workmen  and  materialmen,  by  giving  tliem  a 
lien  on  the  moneys  which  by  the  contract 
were  yet  to  be  paid.  Tbe  lien  ceases  when 
tlie  Installment  of  the  contract  price  matures, 
and  tbe  owner  may  then  ligbtfully  pay  It  to 
the  contractor  or  to  bis  order;  but  if  a  stop 
notice  be  served  before  it  is  paid  to  or  assign- 
ed by  tbe  contractor,  tbe  installmoit  being 
an  amount  owing  to  the  contractor,  must  as 
Is  required  by  tbe  tliird  section,  be  retained 
by  tbe  owner  for  the  noticing  claimants.  In 
Bayonne  v.  Williams,  59  N.  J.  Eq.  e20,  43 
AtL  670,  tbe  Court  of  Appeals,  referring  to 
section  6  of  the  act  of  1895,  declares:  "AU 
that  tbe  supplement  effects  is  tbat  the  con- 
tractor shall  not  by  assignment,  nor  the  own- 
«  by  a  prematiue  payment,  defeat  a  duly 
served  notice.  Tbe  express  provision  is  that 
'such  owner  or  owners  shall  l>e  liable  in  tbe 
same  manner  as  if  no  such  payment  bad  been 
made.'"  In  Smith  v.  Dodge,  Bliss  &  Co., 
69  N.  J.  Eq.  586,  44  AtL  639,  tbe  same  court 
construes  the  act  of  1886  as  applicable  to  pre- 
vent advance  payments  and  secret  arrange- 
ments between  the  owner  and  contractor, 
whereby  the  contract  price  might  not  be  ow- 
ing to  the  contractor  when  stop  notices  were 
served.  Mr.  Justice  Pitney,  speaking  tor  tbe 
Supreme  Court  in  tbe  case  of  Taylor  v.  Reed 
(June  T.  1902)  62  AU.  682,  after  citing  tbe 
above  cases,  declares:  "Vpoa  the  whole,  it 
seems  well  settled  that  while  a  claimant  who 
serves  tiis  stop  notice  after  tbe  owner's  Ua> 
biUty  to  tbe  contractor  has  matured  still  has 
the  benefit  of  bis  notice,  so  far  as  it  entitled 
him  to  stand  in  the  shoes  of  tbe  contractor 
and  recover  from  the  owner  any  moneys  then 
due  from  the  owner  to  tbe  contractor,  to  tbe 
extent  of  tbe  claimant's  demand,  yet  such  a 
belated  stop  notice  has  no  retroactive  effect, 
and  does  not  entitle  the  claimant  to  any  ben- 
efit of  tbe  provisions  of  section  6  of  the  act" 
In  the  present  case,  Cramer,  the  stop-noticing 
claimant  does  not  ask  the  benefit  of  the  provi- 
sions of  section  6  of  the  act  He  stands,  as 
above  shown,  upon  the  provisions  of  section 
3,  and  seeks  to  make  the  owner  liable,  not  be- 
cause tbe  owner  bad  made  advance  payments, 
but  because  when  his  notice  was  served  the 
owner  bad  tbe  contractor's  money  (part  of  the 
contract  price)  still  in  bis  bands. 

The  result  is  that  the  complainant  owner 
ought  to  bold  at  tbe  disposal  of  the  contesting 
claimants  the  sum  of  $942.20,  which  is  the 
whole  of  tbe  fourth  Installment,  except  the 
$17.80  paid  to  Risley  on  Cramp's  order,  and 
also  the  whole  of  tbe  last  installment  of  $3,- 
000,  making  a  total  of  $3,842.20,  and  should. 
In  her  interpleader  bill,  bave  tendered  this 
$8,942.20  to  the  defendants,  as  tbe  total  sum 
due  them  from  the  complainant    By  her  bill 
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the  complainant  tenders  only  $3,27B.78.  She 
bag  no  equity  to  compel  the  defendants  to  In- 
terplead for  any  less  snm  than  Is  rightfully 
payable  to  them. 

I  will  adylse  that  the  complainant's  bill  be 
dismissed,  with  costs. 


BFEBR  T.  BRIB  B.  CO. 

(Court  of  Chancery  of  New  Jers^,    March  26, 
1903.) 

RAIUtOASB  —  FARM  CROSSING  —  CHANGB  OF 
QRASE— DEMAND  —  LACHES  —  PROPOSITIONS 
FOR  8HTTLEMBNT  —  COVENANT  —  HEIRS  — 
HASBUBNT. 

1.  Where  a  stri^  of  land  through  a  farm  was 
conveyed  to  a  railroad  by  a  deed  in  which  It 
coTenanted  "to  make  and  maintain  the  neces- 
sary fences  on  each  side  of  said  tract  of  land, 
and  proTide  the  party  of  the  first  part  with  a 
Boitable  and  convenient  road  crossing,"  etc., 
such  covenant  created  an  easement  appurtenant 
to  the  land,  and  the  sole  heir  of  the  gn^antor 
was  entitled  to  tta  benefit,  though  the  word 
*%dia"  was  not  used. 

2.  A  railroad,  in  procuring  a  right  of  way 
across  a  farm,  covenanted  to  proyide  the  owner 
with  a  suitable  and  convenient  crossing,  where 
he  should  direct.  He  selected  a  place  where 
the  railroad  was  nearly  at  grade,  and  the  cross- 
way  was  constructed  and  used  for  several 
years.  The  company  then  raised  the  grade  of 
Its  road  13  feet^estroylng  the  crossway  by  the 
•mbankment.  When  the  work  of  raising  the 
grade  commenced,  the  owner  notified  the  com- 
pany of  his  rights,  and  demanded  that  the  cross- 
mg  be  left  open  through  the  embankment  Held, 
that  the  rights  of  the  parties  were  fixed  when 
tb*  crossing  was  constracted,  and  the  company 
would  have  to  open  up  the  embankment  and 
bridge  over  the  crossway  in  compliance  with 
the  demand, 

8.  The  owner  could  not  be  compelled  to  accept 
compensation  in  lieu  of  the  crossing;  the  char- 
ter of  the  origbial  company  (Laws  1867,  p. 
800,  c.  100,  I  9)  having  preserved  the  old  road 
t*  the  owner,  and  Oen.  St.  p.  2661.  i  84,  under 
which  the  present  company  is  formed,  requir- 
ing, thi^t  suitable  wagonways  l>e  constructed 
over,  under,  or  across  the  railroad  where  it  in- 
tersects any  farm,  and  the  company  not  having 
a  right  to  condemn  that  which  in  every  con- 
demnation proceeding  is  expressly  reserved  or 
given  to  the  owner. 

4.  The  owner's  right  to  the  crossing  was  not 
affected  by  the  fact  that  the  expense  of  remov- 
ing the  embankment  and  bridging  over  the 
crossing  would  be  great. 

5.  The  owner's  right  to  insist  on  the  crossing 
was  not  affected  by  the  fact  that  after  mak- 
ing the  demand  he  waited  a  few  months  before 
commencing  suit  to  enforce  his  right,  and  in 
the  meantime  listened  to,  but  did  not  accept, 
several  propositions  made  by  the  company  for 
a  different  crossing  or  a  money  compensation. 

Bill  by  Abram  Speer,  against  the  Brie  Rail- 
road Company  to  compel  restoration  of  a 
farm  crossing.    Decree  for  complainant. 

Halsey  M.  Barrett,  for  complainant 
Cbauncey  6.  Parker,  Cortlandt  Parker,  Jr., 
and  Cortlandt  Parker,  for  defendant 

STBVBNS,  V.  a  The  bUl  Is  filed  to  com- 
pel the  defendant  company  to  restore  a  farm 
crossing  over  its  tracks  in  Upper  Montclalr. 
By  deed  dated  June  20,  1870,  John  A.  Speer 

f  1.  See  Covenants,  vol.  14,  Cent  Dig.  |  8S. 


conveyed  in  fee  to  tbe  predecessor  of  the  de- 
fendant company,  for  tbe  consideration  of 
1487.60,  a  strip  of  land  100  feet  in  width,  run- 
ning through  the  middle  of  his  farm.  The 
farm  contained  about  40  acres.  In  this  deed 
tbe  g^ntee  company  stipulated  as  follows: 
"Tbe  said  party  of  the  second  part  doth 
for  itself  and  Its  successors  agree  to  make 
and  maintain  the  necessary  fences  on  both 
Bides  of  said  tract  of  land,  which  shall  be 
built  before  the  work  of  grading  on  said 
track  Is  commenced,  and  shall  provide  the 
party  of  the  first  part  with  a  suitable  and 
convenient  road  crossing,  across  the  track 
of  said  railway  where  the  party  of  the 
first  part  may  direct"  In  conformity  with 
this  stipulation,  the  grantee  directed  that 
the  crossing  should  be  where  an  old  road 
ran  through  the  middle  of  the  farm.  To 
this  direction  tbe  company  assented,  and 
provided  a  crossing  accordingly.  Its  single 
track  ran  through  the  farm  nearly  at  grade, 
the  rails  being  laid  about  18  Inches  above  the 
natural  surface.  On  both  sides  of  the  track, 
planking  was  laid,  and  the  crossing  so  con- 
structed that  the  grantor  could  cross  with 
his  farm  wagons,  horses,  and  cattle.  The 
way  was  used  by  the  grantor,  and  after  his 
death  by  the  complainant,  his  sole  heir  at 
law,  up  to  the  month  of  April,  1900.  Dur- 
ing the  latter  part  of  this  period,  however, 
tbe  complainant  seems  to  have  utilized  it 
only  as  a  driveway  for  cows;  so  much  of 
tbe  farm  as  lay  west  of  the  track  having 
been  devoted  to  pasturage.  In  the  year  1897' 
the  company  constructed  an  additional  track, 
and  in  April,  1900,  raised  both  tracks  so  as 
to  run  over  the  valley  road  at  an  elevation 
of  13  feet  (clear  head  room),  pursuant  to  a 
decree  of  this  court  regulating  the  use  of 
that  highway  as  between  the  North  Jersey 
Street  Railway  (Company  and  the  defendant 
company.  In  thus  raising  them,  the  latter 
company  was  obliged  to  raise  them  at  the 
farm  crossing,  and  it  constructed  across 
complainant's  land  a  solid  earthen  embank- 
ment about  15V^  feet  high.  It  did  not  bridge 
the  crossing,  but  completely  destroyed  it 
Complainant  can  only  now  go  from  the  east- 
erly to  the  westerly  part  of  his  farm  by  mak- 
ing a  considerable  circuit  on  land  not  bis 
own.  Just  before  or  very  shortly  after  the 
work  of  grading  bad  begun,  tbe  complainant 
notified  the  agents  of  the  company  of  his 
right  The  notice  of  claim  is  dated  March 
23,  1900.  The  company's  first  reply  is  dat- 
ed March  29,  1900.  Mr.  Moore,  the  com- 
pany's engineer,  says  the  work  of  elerating 
began  about  the  1st  of  April  of  tliat  year. 
The  company,  notwithstanding  tbe  notice, 
went  on  and  constructed  the  embankment 
across  the  way. 

The  stipulation  in  the  deed  is  only  that  tbe 
company  and  Its  successors  shall  provide  tbe 
party  of  the  first  part  with  a  suitable  and 
convenient  road  crossing.  It  does  not  in 
terms,  extend  to  bis  heirs  and  assigns;  but 
It  has  been  settled  that  these  terms  are  not 
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In  a  case  like  the  {Hreaent,  necessaiT'  to  at- 
tach the  covenant  perpetually  to  the  land. 
In  Pipe  Line  Co.  v.  D.,  L.  &  W.  K.  Co.,  62  N. 
J.  Law,  254.  274.  41  Atl.  750,  766,  the  stipula- 
tion was  that  the  company  should  erect  and 
forever  maintain  under  the  rails  of  its  rail- 
road a  suitable  wagon  road  or  crossing,  etc. 
Mr.  Justice  Depue,  speaking  for  the  Court 
of  Errors,  said:  "The  grant.  In  terms,  is  to 
Stewart  without  the  word  'heirs'  or  words  of 
perpetuity.  Such  a  grant  at  common  law 
would  create  only  a  personal  right  for  the 
life  of  Stewart  Where  the  right  is  granted 
in  a  deed,  in  the  nature  of  a  reservation,  and 
it  is  manifest  from  all  the  recitals  in  the 
deed  on  the  subject  that  the  plain  purpose  of 
the  parties  was  ito  create  a  right  for  the 
benefit  of  the  part  of  the  whole  tract  which 
had  been  severed  by  the  conveyance,  the 
grant  will  be  construed  as  creating  an  ease- 
ment appurtenant  to  the  premises,  and  will 
pass  as  such  without  the  word  'heirs,'  at 
least  in  equity."  The  covenant  in  the  case 
in  hand  does  not  differ  essentially  from  that 
which  was  the  subject  of  consideration  in 
the  Pipe  Line  Case,  so  far  as  it  is  in  the 
nature  of  a  reservation.  Here,  as  there,  the 
plain  purpose  was  to  create,  or,  rather,  to 
preserve  and  perpetuate,  a  right  for  the  ben- 
efit of  the  several  parts  of  the  whole  tract 
It  therefore  follows  that  the  complainant 
who  is  the  sole  heir  of  the.  grantor  of  the 
land,  Is  entitled  to  the  benefit  of  It 

In  view  of  the  decision  in  the  Pipe  Line 
Case,  the  company  does  not  seriously  con- 
test its  liability  in  some  form.  It  says  that 
it  is  willing  to  g;ive  a  crossing  in  one  of  three 
ways:  (1)  It  will  undertake  to  give  an  out- 
let to  the  valley  road  over  a  right  of  way  to 
be  acquired  by  it  This  will  compel  the  de- 
fendant to  make  a  circuit  off  his  own  land, 
in  order  to  go  from  his  bouse  and  barn  and 
from  the  valley  road  to  his  land  west  of 
the  raised  tracks.  (2)  It  will  provide  ap- 
proaches on  its  own  land,  parallel  to  its 
tracks,  which  will  carry  the  crossing  over  the 
road  at  grade;  or  (3)  it  will  construct  ap- 
proaches on  the  complainant's  land  so  as  to 
carry  the  crossing  over  the  road  at  right 
angles  to  the  direction  of  the  tracks.  The 
company  suggests  further  that,  in  case  the 
court  shall  be  of  opinion  that  the  complain- 
ant is  not  obliged  to  accept  either  of  these 
three  modes  of  crossing,  then,  it  shall  itself 
ascertain  the  damages  which  the  complain- 
ant will  suffer  from  the  severance,  and  com- 
pel him  to  accept  them,  in  lieu  of  the  spe- 
cific relief  which  he  asks.  The  complainant 
refuses  to  accept  any  of  these  propositions, 
and  insists  upon  his  right  to  a  crossing  at  the 
level  at  which  it  existed  for  the  30  years  pri- 
or to  the  raising  of  the  tracks.  In  reply  to 
this  insistment  the  company  says  that  such 
a  crossing  would  cost  over  |5,000,  while  any 
of  the  other  modes  of  crossing  would  not 
cost  more  than  five  or  six  hundred. 

It  would  seem  at  first  blush  as  if  a  cross- 
ing such  as  the  company  offers  would  answer 


complainant's  requlrementa,  and  that  the 
rule  should  be  applied  that  if  snbseqaent 
events  have  made  literal  performance  by- 
defendant  80  onerous  that  it  would  Impose 
great  hardship  upon  the  company,  and  be 
productive  of  little  or  no  benefit  to  complain- 
ant then  It  will  not  be  decreed.  Trustees 
of  Columbia  College  t.  Thacher,  87  N.  T. 
311,  41  Am.  Rep.  365.  But  a  little  considera- 
tion will  show,  I  think,  that  this  case  does 
not  fall  within  the  reason  of  the  rule.  In 
the  first  place,  if  the  company  will  now  be 
obliged  to  spend  |5,000  upon  what  I  shall  call 
a  tunnel  crossing,  it  ia  only  because,  in  tbe 
face  of  not  only  constmctive,  but  actual,  no- 
tice of  complainant's  rights,  it  chose  to  go 
on  and  disregard  them.  The  company's  en- 
gineers do  not  tell  ns  what  such  a  crossing 
would  have  cost,  had  it  been  made  while 
the  work  was  progressing.  It  is  obvious 
that  it  would  have  cost  very  much  less  than 
it  will  now.  The  company  was  under  no 
compulsion  to  construct  the  embankment  as 
it  has  constructed  it  If  the  company  delib- 
erately disregarded  complainant's  right  It 
should  not  be  permitted  to  stand  in  any  more 
favorable  position  for  having  done  so.  In 
the  second  place,  the  evidence  shows  very 
clearly  that  the  right  as  it  has  heretofore 
been  enjoyed  is  gradually  becoming  more 
valuable.  There  is  evidence  on  both  sides 
that  the  land  in  the  vicinity  is  coming  Into 
the  market  for  residence  purposes,  and  that 
It  now  possesses  a  value  much  above  its 
value  as  farm  land.  An  outlet  to  the  valley 
road,  such  as  the  tunnel  crossing  would  af- 
ford, would  give  added  value  to  the  com- 
plainant's land  west  of  the  embankment 

If,  then,  the  complainant  has  a  legal  right 
to  a  tunnel  crossing,  there  is  nothing  in  the 
present  situation,  created  by  the  defendant 
Itself,  after  full  notice,  that  would  warrant 
the  application  of  the  above  rule.  •  I  will 
first  consider  the  nature  and  extent  of  the 
right,  and  then  whether  equity  should  deprive 
him  of  it  in  the  form  in  which  it  was  given. 

The  covenant  is  that  the  predecessor  of  the 
defendant  company  will  "provide  the  party 
of  the  first  part  with  a  suitable  and  conven- 
ient road  crossing  across  the  track  of  said 
railway."  This  right  is  not,  as  It  was  in  the 
Pipe  Line  Case,  supra,  limited  "so  as  to  en- 
able said  8.  to  travel  and  cross  freely  be- 
tween his  land  on  each  side  of  said  granted 
premises."  It  is  an  unlimited  right— a  right 
of  passage  for  all  purposes;  and  the  case  in 
band,  as  it  seems  to  me,  comes  within  the 
principle  of  the  cases  cited  with  approval  in 
the  Pipe  Line  Case,  which  hold  that  a  cross- 
ing has  been  given  for  all  the  purposes  to 
which  at  the  time,  or  at  any  future  time, 
the  owner  or  any  grantee  of  the  whole  or 
any  part  of  his  land  may  think  fit  to  appro- 
priate it  One  of  the  passages  quoted  with 
approval  in  the  Pipe  Line  Case  Is  taken  from 
a  Judgment  of  Lord  Justice  Hellish  in  Unit- 
ed Land  Co.  v.  Great  Eastern  Ry.  Co.,  L.  R, 
10  Ch.  App.  687,  and  is  as  follows:   "When  a 
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right  of  way  Is  created  ^by  grant  or  act  of 
Parliament,  It  must  depend  on  the  proper 
construction  of  the  grant  or  act  of  Parlia- 
ment whether  the  right  of  way  Is  to  be  used 
for  all  purposes,  or  for  only  limited  purposes. 
No  doubt,  there  are  authorities  that  from  the 
description  of  the  land  to  which  the  right  of 
way  Is  annexed,  and  of  the  purposes  for 
wblch  It  is  granted,  the  court  may  Infer  that 
the  way  was  Intended  to  be  limited  to  those 
purposes.  But  if  there  is  no  limit  in  the 
grant,  the  way  may  be  used  for  all  pui^joses." 
See,  also,  I^ewcomen'  ▼.  Coulson,  6  Chan.  DIt. 
13S.  A  glance  at  the  map  makes  it  apparent 
that,  on  a  snbdlyislon  of  the  land  into  lots, 
the  tnnnel  crossing  would  be  far  preferable 
as  a  means  of  reaching  either  on  foot  or  by 
yebides  what  is  the  principal  highway  in 
that  locality,  viz.,  the  Valley  Road.  Speer 
bad  by  the  aboTe-quoted  reservation  the  right 
to  go  from  the  westerly  part  of  his  farm  to 
that  road,  and  the  above  cases  show  that 
bis  grantees,  however  numerous,  would  have 
the  same  rlgbt. 

This  brings  me  to  the  question  whether 
complainant  has  the  right  to  the  tunnel 
crossing  which  he  now  claims.  The  deed 
provided  that  the  crossing  was  to  be  "where 
the  party  of  the  first  part  may  direct."  It 
is  admitted  that  the  direction  was  both  given 
and  complied  with.  That  irrevocably  fixed 
the  place  of  crossing.  The  case  is  identical 
with  that  suggested  by  Chief  Justice  Beas- 
ley  In  M.  &  E.  R.  R.  v.  Central  R.  R.,  31  N. 
J.  Law.  209.  He  says:  "If  A.  grant  to  B. 
a  rigbt  of  way  over  bis  farm,  such  way  to 
be  laid  out  by  B.,  it  could  not  be  plausibly 
pretended  that,  after  such  way  had  once  been 
located  and  ascertained  by  B.,  it  could  after- 
wards be  relocated  or  altered  or  added  to 
by  blm."  The  precise  location  having  been 
once  for  all  settled,  it  Is  as  binding  upon  the 
parties  as  if  It  bad  been  fixed  by  an  actual 
description  in  the  deed  itself.  But  it  is  ob- 
vious that.  If  Its  location  could  not  be  chang- 
ed laterally.  It  could  not  be  changed  verti- 
cally. The  vertical  change  here  proposed 
would  be  much  more  inconvenient  than  any 
lateral  change.  The  way,  if  changed  verti- 
cally, would  not  be  the  way  located  and 
agreed  upon  by  the  parties.  It  bas  been 
suggested,  however,  that,  while  a  crossing 
with  raised  approaches  wonld  not  be  as  con- 
venient as  the  old  crossing,  a  tnnnel  cross- 
ing would  be  more  convenient,  because,  the 
tracks  not  being  crossed  at  grade,  the  element 
of  danger  would  be  eliminated,  and  that,  if 
complainant  ought  not  to  be  compelled  to 
accept  an  Inferior  crossing,  he  is  not  enti- 
tled to  a  better.  But  certainly  this  ought 
not  to  be  urged  as  an  argument  why  the  com- 
pany shonld  not  perform  its  contract.  The 
crossing  would  only  be  better  in  the  sense 
that  it  wonld  be  less  dangerous.  In  all  other 
respects  it  would  be  the  same.  It  would 
tiardly  be  permitted  to  defendant  to  say,  "I 
ought  not  to  be  compelled  to  give  you  the 
very  way  which  I  have  stipulated  to  give  you. 


because  I  will  now  be  obliged  to  so  con- 
struct it  as  to  obviate  all  danger  of  collision." 

It  being  clear  that  complainant  has  the 
legal  right  to  the  very  crossing  which  his  fa- 
ther designated  and  the  company  gave,  the 
question,  then,  is  whether  equity  ought  to 
compel  bim  to  take  something  else.  I  do 
not  see  any  reason  for  compelling  him  to 
take  a  roundabout  crossing  off  his  own  land, 
nor  do  I  see  any  reason  for  compelling  him 
to  accept  as  a  substitute  a  more  dangerous 
and  inconvenient  one  over  the  tracks  of  the 
company,  whether  that  crossing  be  construct- 
ed .on  the  company's  land,  with  approaches 
parallel  to  the  tracks  (a  very  awkward  way 
of  getting  over  them),  or  a  crossing  with  ap- 
proaches constructed  on  complainant's  land 
(land  which  he  never  gave  for  the  purpose)  at 
right  angles  to  these  tracks;  it  being  re- 
membered that  the  only  ground  on  which 
this  is  asked  is  that  of  expense,  and  tbe  ex- 
pense having  been,  to  a  considerable  ex- 
tent, at  least.  Incurred  only  as  a  result  of 
tbe  violation  of  complainant's  right  after  no- 
tice. 

It  is.  urged,  howlver,  ttaat,  if  complainant 
cannot  be  compelled  to  take  a  less  advan- 
tageous mode  of  crossing,  be  should  at  least 
be  compelled  to  take  damages  in  lieu  of  per- 
formance. If  complainant  could  condemn, 
there  would  be  much  force  in  the  contention; 
for  it  has  been  repeatedly  decided,  both  here 
and  in  the  Court  of  Error^  with  reference 
to  analogous  cases,  that  this  court  has  power 
to  award  damages.  But  it  is  conceded  by 
counsel  on  both  sides  ttaat  this  right  of  way 
cannot  be  condemned.  And  the  reason  is 
obvious.  Tbe  charter  of  the  original  company 
preserved  the  old  road  to  the  landowner 
(Laws  1867.  p.  306,  c.  160,  {  9),  and  the  gen- 
eral railroad  act  under  which  the  present 
company  is  formed  requires  that  suitable 
wagonways  shall  be  constructed  over,  un- 
der, or  across  tbe  railroad  where  it  Intersects 
any  farm  (Gen.  St.  p.  2661,  $  84).  The  com- 
pany could  not  condemn  that  Which  in  every 
condemnation  proceeding  is  expressly  reserv- 
ed or  given  to  the  owner. 

If,  thon,  the  law  gives  the  right  to  the  cross- 
ing, and  if  the  crossing  bas  been  actually  lo- 
cated, constructed,  and  maintained  under  an 
agreement  or  covenant  which  neither  party 
may  vary  from  without  the  consent  of  the 
other,  it  would  seem  plain  that  the  court 
should  enforce  tbe  agreement  as  it  finds  it 
and  not  give  something  as  a  substitute,  un- 
less the  company  can  show  that,  under  tb* 
particular  circumstances  of  tbe  case,  to  en- 
force the  legal  right  would  be  inequitable. 
It  is  very  clear  tbat  tbe  mere  expense  will 
not.  under  the  circumstances,  give  rise  to 
an  equity.  Long  and  undisturbed  possession 
may  create  an  equity,  but  here  the  posses- 
sion was  with  the  complainant,  and  not  with 
the  company.  Laches  might,  if  present,  glvri 
rise  to  an  equity,  but  bare  there  was  dili- 
gence. It  is.  Indeed,  contended  that  com- 
plainant should  have  acted  while  the  pro- 
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ceedJngs  between  the  railroad  and  trolley 
companies  trere  In  progress.  But  bow  could 
he  have  acted?  Even  If  It  were  shown  that 
complainant  had  other  than  constructire  no- 
tice of  these  proceedings,  be  could  hardly 
have  anticipated  that  the  company,  without 
necessity,  would  obstruct  bis  way  with  an 
embankment,  when  tbey  might  have  easily 
bridged. 

There  is  only  one  other  conceivable  ground 
on  which  It  can  be  claimed  that  complainant 
is  estopped  from  claiming  the  very  right 
which  the  law  and  the  contract  both  gave 
blm,  and  that  is  the  ground  suggested  by  the 
case  of  New  York  City  v.  Pine,  185  U.  S. 
»a,  22  Sup.  a.  592,  46  L.  Ed.  820.  In  that 
case  it  appears  that  the  Bryam  River  flowed 
partly  In  the  state  of  New  York  and  partly  In 
the  state  of  Connecticut.  It  had  two  branches ; 
the  East  Branch  being  in  Connecticut,  and 
the  West  Branch  being  chiefly  in  New  York. 
The  city  of  New  York  was  constructing  a 
dam  near  the  Connecticut  line,  with  the  in- 
tention of  appropriating  the  waters  of  the 
West  Branch  to  increase  its  water  supply. 
The  bill  was  flled  by  a  Tiparlaa  owner  in 
Connecticut,  lower  down  the  stream,  to  en- 
Join  tbe  city  from  making  this  appropriation. 
The  Circuit  Court  of  Appeals  (96  Fed.  1005) 
affirmed  the  decree  of  the  Circuit  Court  (76 
Fed.  418)  granting  an  injunction,  but  tbe 
Supreme  Court  reversed,  and  held  that  the 
complainant  should  have  damages,  and  not 
an  injunction,  unless  the  damages  were  not 
paid.  It  is,  of  course,  apparent  that  the  city 
of  New  York  could  not  condemn  land  in 
Connecticut.  The  grounds  upon  which  the 
Supreme  Court  refused  to  sanction  the  in- 
junction In  the  first  instance  were  these: 
That  it  was  not  a  case  between  two  individ- 
uals, one  of  whom  asserted  that  his  property 
rights  were  being  Infringed  by  the  other;  that 
it  was,  rather,  a  case  between  an  individual 
having  a  right  that  was  of  small  value  to 
blm,  and  a  public  corporation  which  was  un- 
dertaking to  supply  Its  citizens  with  a  nec- 
esftary  of  life;  that  tbe  city  had  been  engaged 
in  this  work  of  public  utility,  to  the  knowl- 
edge of  complainant,  for  two  years  prior  to 
the  commencement  of  bis  suit;  that  during 
all  that  time  "the  plaintiffs  and  the  city  had 
been  trying  to  agree  upon  the  amount  of  com- 
pensation, thus  showing,  as  Justice  Brewer 
says,  "that  the  plaintiffs  were  seeking  com- 
pensation for  the  injuries  they  would  sustain. 
nnd  were  not  insisting  upon  their  alleged 
right  to  an  abandonment  of  the  work"; 
and  that,  bad  tbe  injunction  been  continued, 
a  costly  public  work  would  have  been  render- 
ed useless.  In  view  of  these  facts,  Justice 
Brewer  says:  "If  one  aware  of  the  situa- 
tion believes  he  has  certain  legal  rights,  and 
desires  to  insist  upon  them,  he  should  do  so 
promptly.  If  by  his  declarations  or  conduct 
he  leads  the  other  party  to  believe  that  he 
does  not  propose  to  rest  upon  such  rights, 
but  Is  willing  to  waive  them  for  a  Just  com- 
pensatiou,  and  the  other  party  proceeds  to 


great  expense  In  the  expectation  that  pay- 
ment of  a  fair  compensation  will  be  accepted 
and  the  right  waived— especially  U  it  is  in 
respect  to  a  matter  which  will  largely  affect 
the  public  convenience  and  welfare— a  court 
of  equity  may  properly  refuse  to  enforce 
those  rights,  and,  in  the  absence  of  an  agree- 
ment for  compensation,  compel  blm  to  sub- 
mit the  determination  of  the  amount  tbweof 
to  an  Impartial  trlbunaL"  Simmons  v.  Pat- 
erson,  60  N.  J.  Eq.  393,  45  AtL  995,  48  Lu  B. 
A  717,  83  Am.  St  Bep.  642,  is,  In  our  own 
state,  decided  upon  the  same  principle.  The 
case  In  hand  differs  from  the  case  cited  in 
the  very  particulars  which  Justified  the  court 
in  giving  compensation.rather  than  an  injunc- 
tion. In  the  first  place,  no  public  interest  Is 
involved.  It  is  perfectly  immaterial  to  the 
public  whether  the  defendant's  trains  be 
carried  over  a  bridge  or  arch  12  or  13  feet 
wide,  or  over  an  embankment.  The  plaintiff 
does  not  ask  that  the  company  be  ejected 
from  the  lands  or  restrained  from  rimning 
its  trains.  In  the  second  place,  the  lapse  of 
time  Intervening  Is  considerably  less.  The 
parties  were  In  negotiation  for  a  few  months, 
and  not  for  two  years;  and  the  negotiations 
related  not  only  to  a  money  equivalent,  but 
also  to  the  alternative  rights  of  way  pro- 
posed, and  proposed  only,  by  the  company. 
In  the  tliird  place,  the  parties  appear  from 
the  start  to  have  been  hopelessly  at  variance, 
because  of  the  opposite  views  taken  of  the 
nature  and  value  of  complainant's  right;  and 
Mr.  Moshlzker,  tbe  company's  agent  In  the 
matter,  admits  that  Mr.  Speer  did  not  go  so 
far  as  to  agree  to  accept  a  money  equivalent 
It  Is  not  a  fair  inference  from  the  evidence 
that  complainant  waived  bis  right  to  an  in- 
junction. From  the  outset  be  insisted  upon 
It  The  situation  was  this:  Tbe  company, 
in  tbe  face  of  notice,  obstructed  the  crossing, 
and,  having  obstructed  It,  began  to  propose 
substitutes  for  it  Unless  it  was  Improper 
for  the  complainant  to  have  merely  listened 
to  these  proposals,  be  was  not  lacking  In  dil- 
igence. It  would  seem  plain  that  be  has 
done  nothing  which  the  company  Is  in  a  posi- 
tion to  Insist  upon  as  being  a  waiver  of  the 
right  which  the  deed,  and  long-contlnned  en- 
joyment under  the  deed,  give  him. 


DOWNING  T.  DOWNING. 

(Court  of  Chancery  of  New  Jersey.    March  11, 
1903.) 

DIVORCB^-ALIMONT— AMOUNT. 

1.  On  an  application  to  settle  permanent  ali- 
mony, the  evidence  showed  that,  while  defend- 
ant had  no  property,  his  annual  income  from 
personal  labor  amonnted  to  from  $820  to  $1,000. 
Held,  that  an  allowance  of  $30  a  month  for 
his  wife,  and  $10  a  month  for  the  maintenance 
of  his  child,  would  be  granted. 

Bill  for  divorce  by  Ida  M.  Downing  against 
Joseph  M.  Downing.  On  application  to  set- 
tle permanent  alimony.    Application  granted. 
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J.  B.  Lannlug,  for  petitions.  S.  A.  Pat- 
terson, for  defendant 

EMBRY,  y.  a  Defendant  has  no  proper- 
ty, but  he  has  ability  to  work  and  earn  an 
Income,  and  has  always  since  his  marriage 
earned  enough  to  support  himself  and  his 
wife  and  child.  Of  late  years  (since  1899)  he 
has  been  earning,  at  first  $76  a  month,  since 
rednced  to  |60  a  month,  owing  to  causes 
which  seem  to  be  temporary.  His  occupation 
has  been  as  assistant  in  managing  snmi&^r 
hotels,  with  a  woman  who  advertises  his 
name  as  a  partner,  In  order  to  aid  her  busi- 
ness, as  she  says;  and,  in  addition  to  the  sal- 
ary above  mentioned,  he  receives  his  board 
during  the  summer  or  hotel  months,  while 
employed  at  the  hotel.  This  should  be  worth 
at  least  $20  a  month  more  for  five  months  In 
the  year,  making  his  total  income  from  his 
personal  labor  $820  to  $1,000  a  year.  Under 
his  present  circumstances  appearing  from  the 
evidence,  I  must  make  these  figures  the  basis 
from  which  to  estimate  the  permanent  ali- 
mony. He  should  pay  $30  a  month  as  the 
alimony  for  the  wife,  and  $10  a  month  for 
the  maintenance  of  the  child;  together,  $40 
a  month.  Security  in  the  simi  of  $1,000  must 
be  g;iven  for  the  payment.  The  amount  will 
mn  from  the  date  of  application  for  increase 
of  the  temporary  alimony  from  $32.50  per 
month.  Complainant's  counsel  is  allowed  an 
additional  counsel  fee  of  $35;  making  $76, 
in  all,  tor  bis  services  as  counseL 
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(Oonrt  of  Chancery  of  New  Jersey.    March  25, 
1908.) 

BA VINOS  BANKS  —  MANAQSRS  —  RELATION  TO 
DKPOBITORa-DISSOLUTION  OF  INSTITUTION 
— GROUNDS-0BJBCTI0N8-STANDINO   OP    DB- 

posrroRS. 

1.  The  managers  of  a  savings  institution  are 
Imstees  of  a  public  franchise  granted  to  and 
held  by  them  for  the  benefit  of  the  public,  and 
especially  for  that  part  of  the  public  in  the  im- 
mediate neighborhood,  as  well  as  for  the  de- 
positors. 

2.  The  depositors  in  a  savings  institution  oe- 
cnpy  a  double  relation  to  the  corporntion  as 
sn3.  In  case  of  insolvency,  the^  ore  its  cred- 
itors; hi  other  cases,  they  are  in  the  nature 
of  partners  or  stockholders;  but  in  all  cases 
they  are  the  cestuia  que  trustent  of  the  man- 
agers. 

3.  The  managers  of  a  savings  institution  oc- 
cupy the  position  of  holders  of  a  pablic  trust  of 
a  beneTofent  and  charitable  nature,  and  it  is 
their  duty  to  preserve  and  foster  with  reason- 
able zeal  the  object  of  the  trust. 

4.  The  managers  of  a  savings  institution  have 
no  more  right  to  destroy  the  entity  of  the  cor- 
poration while  transferring  to  themselves  its 
most  valuable  asset,  its  good  will,  than  an  ordi- 
nary trustee  of  property  has  to  purchase  the 
proper^  himself,  thongh  paying  a  fair  price 

**5.  Act  April  9,  1902  (P.  L.  1902,  p.  677,  c. 
224),  authorizes  the  managers  of  a  savings  in- 
stitution to  dissolve  it,  if,  at  a  meeting  of  the 
managers,  "a  resolution  declsring  the  dissola- 
tiOB  to  be  advisable  be  passed  by  a  two-thirds 


vote  of  the  whole  board."  0«n.  St  pp.  3001. 
3002,  {8  8-11,  ^viding  for  the  organization  of 
savings  institutions,  requires  the  state  I)oard  to 
ascertain  "whether  greater  convenience  of  ac- 
cess to  a  savings  bank  will  be  afforded  to  any 
considerable  number  of  depositors";  'Whether 
the  density  of  the  population  •  •  •  affords' 
a  reasonable  promise  of  adequate  support"; 
"whether  the  responsibility,"  etc.,  of  the  per- 
sons named  in  the  certificate,  is  such  "as  to 
command  the  confidence  of  the  community." 
Section  9  directs  the  board  to  issue  the  certifi- 
cate if  they  are  satisfied  the  bank  wUl  be  of 
"public  benefit."  Section  11  directs  that  if  the 
board  is  not  satisfied  that  the  establishment  of 
the  bank  "is  expedient  and  desirable,"  they 
shall  refuse.  Held  that  in  determining  whether 
dissolution  is  "advisable,"  the  managers  are  to 
consider  whether  further  continuance  of  the  in- 
stitution would  he  of  "pnhlic  benefit"  and  "ex- 
pedient and  desirahle,"  as  tested  by  the  needs 
of  a  considerable  number  of  depositors,  by  the 
density  of  the  population,  and  by  the  reason- 
able promise  of  adequate  support 

6.  In  determining  whether  dissolution-Is  "ad- 
visable," the  managers  mnst  not  be  guided  by 
their  own  personal  pecuniary  interests. 

7.  The  mere  fact  that  a  trust  company  has 
been  organized  in  the  same  community  with  a 
savings  institution  does  not  show  that  the  dis- 
solution of  the  latter  is  "advisable,"  the  mode 
of  investment  adopted  by  trust  companies  be- 
ing more  hazardous  than  that  allowed  to  sav- 
ings institutions  under  the  restrictions  impos- 
ed on  them  by  law,  and  they,  therefore,  being 
less  adapted  to  the  needs  of  persons  of  mod- 
erate means. 

8.  P.  L.  1899,  p.  455,  authorizing  trust  com- 
panies "to  receive  money  on  deposit  to  be  sub- 
ject to  check  or  to  be  repaid  in  such  manner 
and  on  such  teniA.  and  with  or  without  interest 
as  may  be  agri^ed  upon  by  the  depositor  and  the 
said  trust  company,"  does  not  repeal,  by  impli- 
cation, P.  L.  1876,  p.  357,  which  declares  "that 
it  shall  not  be  lawful  for  any  bank,  banking  as- 
sociation, firm,  stock  company,  corporation .  or 
individual  banker,  to  advertise  or  put  forth  a 
sisrn  as  a  savings  bank,  either  directly  or  in- 
directly, or  In  any  way  to  solicit  or  receive  de- 
posits as  a  savings  bank,  except  in  the  case  of 
banks  or  deposit  companies  now  authorized  by 
law  to  receive  deposits  on  interest  or  banks 
incorporated  under  this  act" 

9.  A  national  bank  does  not  afford  to  persons 
of  moderate  means  the  same  facilities  for  de- 
positing money  as  savings  institutions. 

10.  P.  I/.  1876,  p.  346  (the  savings  bank  act), 
made  applicable  by  section  62  thereof  to  insti- 
tutions already  organized,  expressly  declares 
that  "all  vacancies  in  such  board,  by  death, 
resignation  or  otherwise,  shall  be  filled  by  the 
board  of  managers,"  etc.,  and  the  unwillingness 
of  the  present  managers  to  continue  in  office  is 
therefore  no  ground  for  dissolving,  the  institu- 
tion. 

11.  If  a  national  bank  attempts  to  compete 
with  a  savings  institution,  the  latter  should  ap- 
peal to  the  law  to  prevent  the  national  bank 
from  seeking  savings  deposits. 

12.  It  does  not  lie  In  the  mouth  of  the  man- 
agers of  a  savings  institution  who  have  them- 
selves formed  a  trust  company,  which  competes 
with  it  for  savings  deposits,  to  say  that  dissolu- 
tion of  the  institution  Is  advisable  because  of 
competition  between  It  and  a  newly  organized 
national  bank. 

13.  The  attorney  general  is  not  the  only  one 
who  is  entitled  to  maintain  a  bill  to  prevent 
the  managers  of  a  savings  institution  from  dis- 
solving it,  but  a  depositor  therein  may.  in  her 
status  as  depositor,  and  also  as  a  citizen  of  the 
community,  maintain  such  a  bill. 

14.  The  fact  that  a  depositor,  in  case  of  dis- 
solution of  a  saviuKS  institution,  will  receive 
back  his  deposit  and  share  in  the  surplus,  can- 
not prevent  nim  from  maintaining  a  bill  to  pre- 
vent the  dissolution. 


Digitized  by 


Google 


644 


54  ATLANTIC  REPORTER. 


(N.J. 


BUI  by  Maiy  O.  Barrett  against  the  Bloom- 
fleld  Savings  Institution,  William  H.  White, 
Joseph  H.  Dodd,  and  otbers.  On  order  to 
show  cause  why  a  temporary  restraining  or- 
der should  not  be  continued  to  the  final  hear- 
ing. Heard  on  bill  and  affldavits  and  the 
joint  and  several  answer  of  the  several  de- 
fendants and  affidavits.  Injunction  continu- 
ed to  final  hearing. 

Halsey  M.  Barrett,  for  complainant.  Rob- 
ert H.  McCarter  and  Gilbert  Collins,  for  de- 
fendants. 

PITNET,  V.  O.  The  object  of  the  bill  Is 
to  restrain  an  alleged  breach  of  trust  The 
complainant,  Mrs.  Barrett,  sues  in  behalf  of 
herself  and  her  four  children  as  severally 
depositors  In  the  defendant  corporation,  the 
Bloomfield  Savings  Institution,  and  charges 
that  the  individual  defendants,  William  H. 
White,  Joseph  H.  Dodd,  and  the  others  nam- 
ed in  the  bill,  are  the  president,  treasurer,  and 
managers  thereof,  and  as  such  are  engaged 
In  carrying  through  a  proceeding  which,  if 
consummated,  will  amount  to  a  breach  of 
trust  on  their  part  ' 

Briefly  stated,  the  allegation  Is  that  In  the 
summer  of  1902  the  Individual  defendants, 
11  In  number,  being  then  officials  and  man- 
agers of  the  savings  institution,  comprising 
all  but  two  of  the  board,  organized  them- 
selves, with  two  additional  persons,  into  a 
trust  company,  of  which  they  are  the  direct- 
ors, and  the  defendant  White  the  president, 
and  the  defendant  Dodd  the  treasurer;  that 
they  opened  a  banking  office  In  the  room 
of  the  defendant  corporation,  and  conducted 
their  business  as  a  trust  company  over  the 
counter  and  by  the  officers  of  the  savings  in- 
stitution; that  in  the  last  days  of  Decem- 
ber, 1002,  they,  as  managers  of  the  savings 
institution,  took  proceedings  under  the  act 
of  April  9,  1902  (P.  L.  1902,  p.  677,  c.  224), 
to  wind  up  the  institution  and  distribute  Its 
assets,  not  Including  its  good  will,  among  its 
depositors,  and  took  measures  to  induce  all 
its  depositors  to  transfer  their  deposits  to 
their  trust  company,  thereby  attempting  to 
appropriate  to  the  latter  company  the  bene- 
fit of  the  good  will  and  established  reputa^ 
tlon  of  the  savings  institution.  The  defend- 
ants Justify  their  conduct  under  the  terms 
of  the  act  Just  cited.  The  bill  was  presented, 
and  an  Interim  restraint  granted,  before  the 
transaction  was  completed.  The  question 
now  is  whether  such  restraint  shall  be  con- 
tinued until  the  final  hearing  of  the  cause. 

The  question  Involved  In  the  record  is  of 
great  importance,  and  has  been  argued  with 
mnch-ability  by  the  eminent  counsel  who  ap- 
I>eared  for  the  respective  parties.  I  have 
given  it  the  best  consideration  of  which  I  am 
capable.  I  have  said  that  the  question  is  of 
great  importance,  not  so  much  to  the  par- 
ties to  this  cause  as  to  the  public  at  large, 
and  especially  to  those  citizens  who  believe 
that  the  savings  bank  system  of  this  state. 


and  indeed  of  most  of  the  other  states  of  the 
Union,  is  of  great  value  to  the  public  at 
large,  in  that  it  tends  to  promote  industry, 
thrift,  and  contentment  among  what  are 
known  as  the  "laboring  classes,"  to  give 
them  a  stake  in  the  community,  to  repress  a 
disposition  to  be  led  away  by  the- fallacies 
of  socialism  and  anarchy,  to  promote  dvlc 
virtue,  and  to  produce  good  citizens.  And 
the  Importance  of  the  question  lies  right 
here:  That  it  Is  quite  certain  that  If  the 
project  of  the  defendants  to  convert  the 
Bloomfield  Savings  Institution  into  a  trust 
company— for  that  is  what  It  amounts  to— 
cannot  be  arrested  by  legal  process,  either 
at  the  suit  of  the  Attorney  General  or  of 
some  citizen,  then  it  follows  that  It  is  with- 
in the  absolute  power  of  the  managers  of 
every  savings  institution  In  this  state  to  wind 
up  their  several  institutions, '  divide  among 
the  depositors  the  net  value  of  the  assets, 
not  including  the  good  will,  and,  by  the  sim- 
ple process  of  the  organization  among  them- 
selves of  a  trust  company,  to  be  located  In 
the  very  building  and  managed  by  the  very 
same  officers  as  those  of  the  expiring  sav- 
ings Institution,  appropriate  to  themselves 
the  good  will  thereof,  amounting  In  value  in 
the  aggregate  to  many  millions  of  dollars, 
and  at  the  same  time  to  practically  destroy 
the  whole  system. 

I  will  give  the  result  of  my  consideration 
by  stating,  at  the  outset,  more  In  detail  the 
facts  of  the  case^  and  then  Inquiring,  first, 
whether  a  breach  of  trust  Is  threatened  by 
the  defendants,  or  is  possible  under  the  act 
And  if  that  proposition  is  found  In  the  af- 
firmative, then,  second,  whether  the  present 
complainant  has  any  standing  in  this  court  to 
seek  to  restrain  the  same,  or  whether  the 
only  party  who  has  such  standing  is  the  At- 
torney General,  in  behalf  of  the  state. 

The  Bloomfield  Savings  Institution  was  or- 
ganized under  a  special  act  approved  March 
21,  1871  (P.  L.  1871,  p.  647),  by  which  29 
gentlemen  therein  named,  residents  of 
Bloomfield,  were  Incorporated  and  authorized 
to  conduct  a  savings  institution.  A  recital 
of  Its  provisions  is  unnecessary,  except  to 
say  that  they  are,  In  substance,  the  same  as 
are  found  in  all  savings  institutions  created 
about  that  time.  Thus,  the  managers  are 
forbidden  to  receive  any  compensation  for 
their  services,  or  to  borrow,  either  directly 
or  indirectly,  any  money  from  the  institu- 
tion, or  to  have  any  interest  whatever  in  any 
deposits  therein.  They  are  restricted  In  the 
securities  In  which  they  may  Invest  the 
funds  of  the  depositors.  It  seems  to  have 
been  well  managed.  It  commenced,  as  all 
such  Institutions  must,  with  small  begin- 
nings, and  to  use  the  language  of  the  an- 
swer, "the  same,  by  careful  attention,  has 
developed  gradually,  so  that  on  the  first  day 
of  January,  nineteen  hundred  and  three,  it 
had  total  deposits  amounting  to  $829,224.63, 
and  a  surplus  of  $67,477.18,  and  in  so  far  as 
said  figures  represent  the  savings,  and  manl- 
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fest  tbe  thrift,  of  tbe  said  depositors,  of 
whom  these  defendants  believe  there  are 
•bout  twenty-three  hundred,  not  all  of  whom 
reside  In  the  town  of  Bloomfleld,  these  de- 
fendants believe  that  the  said  Institution, 
like  any  other  similar  and  carefully  man- 
aged savings  bank,  has  been  of  advantage 
to  the  community.  •  *  *  It  Is  also  true 
that  within  the  last  six  years  the  deposits  In 
said  institution  have  Increased  at  about  the 
rate  of  $70,000,  and  that  the  surplus  has 
grown  from  $30,000  to  between  $60,000  and 
$70,000,  and  that  said  institution  has  been, 
and  is,  prosperous  and  successful."  A  sched- 
nle,  contained  in  the  answer,  stating  the  an- 
nual deposits  for  10  years  from  January  1, 
1894,  to  January  1,  1903,  Inclusive,  shows  a 
gradual  increase  of  deposits  from  $213,000 
to  $829,000,  of  which  $74,000  accrued  during 
the  calendar  year  of  1902,  and  $18,500  in  the 
mouth  of  December,  1902,  and  the  surplus 
in  six  years  has  grown  from  $30,000  to  near- 
ly $70,000. 

In  the  month  of  May,  1902,  the  Individual 
defendants,  with  two  other  persons,  applied 
to  the  Banking  and  Insurance  Department  of 
New  Jersey  for  a  charter  for  a  trust  compa- 
ny, with  the  name  of  the  "Bloomfleld  Trust 
Company,"  under  the  act  concerning  trust 
companies  (Revision  1899,  P.  L.  1899,  p.  450), 
and  in  pursuance  thereof,  on  July  1,  1902, 
the  Bloomfleld  Trust  Company  was  incorpo- 
rated, and  on  September  10,  1902,  it  opened 
business  in  the  office  and  banking  house  of 
the  Bloomfleld  Savings  Institution,  and  with 
the  same  officers. 

And  here  we  come  upon  the  only  region  of 
disputed  fact  The  bill  alleges  that  from  the 
beginning  of  the  trust  company  project,  the 
individual  defendants  intended  to  wind  up 
the  savings  institution  and  turn  its  assets 
and  business  over  to  the  trust  company. 
This  is  denied  by  the  defendants.  They  say 
that  they  first  thought  of  winding  it  up  In 
the  latter  part  of  December.  I  am  unable  to 
assume,  in  the  face  of  the  other  allegations 
of  the  answer  and  the  admitted  facts  of  the 
case,  that  the  defendants'  account  of  the 
affair  in  this  respect  Is  absolutely  true.  I 
should  prefer  to  hear  them  cross-examined 
upon  it  I  should  like  to  be  Informed  how 
they  expected  to  conduct  two  such  companies 
at  the  same  time,  in  the  same  office,  and  by 
the  same  officers. 

Taking  all  the  allegations  of  the  answer 
and  the  admitted  facts,  I  am  unable  to  ac- 
cede to  the  contention  of  the  defendants  that 
the  winding  up  of  the  savings  institution  was 
not  in  their  minds  from  almost  the  start 
Be  that  however,  as  it  may,  on  the  Slst  of 
December,  1902,  a  special  meeting  of  the 
managers  of  said  Institution  was  called,  at 
which  all  but  two  of  the  members  of  the 
board  were  present,  and  at  that  meeting  the 
following  preamble  and  resolution  were 
adopted: 

"Whereas,  a  request  In  writing  by  a  ma- 
jority of  the  board  of  managers  of  the  Bloom- 
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field  Savings  Institution  has  been  heretofore 
presented  to  the  president,  asking  that  he 
call  a  special  meeting  of  the  board  of  man- 
agers of  this  institution  for  the  purpose  of 
considering  and  passing  a  resolution  declai- 
ing  the  dissolution  of  this  institution  to  be 
advisable;   and 

"Whereas,  acting  upon  said  request,  the 
president  did,  on  the  twenty-seventh  of  De- 
cember, nineteen  hundred  and  two,  call  a 
special  meeting  of  this  board  upon  at  least 
three  days'  notice  given  by  mail  to  every 
manager,  stating  the  object  thereof;  and 

"Whereas,  this  meeting  Is  attended  by 
more  than  two-thirds  of  the  board  of  man- 
agers of  said  institution,  to  wit  by  eleven 
members  out  of  thirteen;  and 

"Whereas,  by  r^son  of  the  fact  that  the 
Bloomfleld  Trust  Company  are  prepared  to 
offer  to  savings  investors  through  their  sav- 
ings department  the  facilities  and  advan- 
tages, heretofore  offered  by  this  institution, 
and  the  further  security  and  safeguard  of 
their  capital  and  surplus  amounting  to  $120,- 
000;   and 

"Whereas,  said  Bloomfleld  Trust  Company 
have  offered  to  facilitate  the  liquidation  of 
the  affairs  of  the  Institution,  and  the  pay- 
ment of  its  obligations  ,and  depositors  by 
purchasing  its  securities  and  otherwise; 

"Now,  be  it  resolved,  that  this  meeting  de- 
clare the  dissolution  of  this  institution  to  be 
advisable,  and  be  it  further 

"Resolved,  that  the  president  and  secretary 
of  this  Institution  be,  and  they  are  hereby  au- 
thorized to  certify  to  a  copy  of  this  resolu- 
tion, as  having  been  passed  in  manner  pro- 
vided for  by  chapter  224,  p.  677,  of  Laws  of 
1902,  and  entitled,  'An  act  etc'  On  motion, 
duly  recorded,  the  officers  of  this  institution 
were  authorized  and  empowered  to  demand 
notice  of  the  withdrawal  of  deposits  at  their 
discretion,  subject  to  the  by-laws,  from  all 
depositors." 

Immediately, .  and  pursuant  to  these  reso- 
lutions, they  issued  and  Inclosed  In  one  en- 
velope, and  sent  by  mail  to  each  depositor 
of  the  savings  institution,  over  2,000  in  num- 
ber, two  circulars,  as  follows: 

"Bloomfleld,  N.  J.    December  31,  1902. 

"To  the  Depositors  of  the  Bloomfleld  Savings 
Institution: 

"The  Bloomfleld  Trust  Company,  a  strong 
and  reliable  banking  institution,  has  offered 
to  take  over  the  entire  business  of  the  Bloom- 
fleld Savings  Institution,  to  continue  it  In  the 
same  location,  and  to  pay  depositors  the  old 
rate  of  interest  viz.,  8%  per  cent  per  annum. 

"Although  the  Bloomfleld  Savings  Institu- 
tion is  a  sound  and  prosperous  concern,  yet 
in  view  of  the  fact  that  the  new  institution 
will  offer  absolute  security  to  its  depositors, 
with  a  capital  and  surplus  nearly  twice  as 
large  as  the  surplus  of  the  savings  bank,  the 
managers,  acting  according  to  their  best 
judgment  for  the  interests  of  all,  have  re- 
solved to  go  into  voluntary  liquidation:  thus 
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leaving  the  field  to  the  new  liistltntlon  and 
practically  accepting  their  offer. 
.  "A  dividend  has  been  declared,  as  usual, 
up  to  January  1,  1903,  at  the  rate  of  3%  per 
cent,  per  annum.  The  surplus  will  be  credit- 
ed to  depositors,  pro  rata,  as  soon  as  liquida- 
tion shall  have  been  completed. 

"All  of  our  depositors  are  requested  to  con- 
tinue their  accounts  with  our  successors, 
whom  we  heartily  recommend  as  being 
worthy  of  their  confidence.  Their  circular 
win  be  foimd  enclosed  herewith. 

"By  order  of  the  board  of  managers, 
"Joseph  H.  Dodd,  Secretary." 

"Bloomfleld  Trust  Ck>.    No.  7  Broad  Street 

"Paid  up  Capital  and  Surplus,  $120,000. 

"Officers:  WllUam  H.  White,  President 
John  Sherman,  Vice  President  Joseph  H. 
Dodd,  Secretary  and  Treasurer.  James  N. 
Jarvle,  Chairman  of  Executive  Committee. 
Bobert  M.  Boyd,  Jr.,  and  Edward  Oakes, 
Counsel.  Directors:  James  N.  Jarvle,  Wm. 
B.  Broughtnn,  John  M.  Van  Winkle,  John 
Sherman.  Allison  Dodd,  A.  B.  Brewer,  Ed- 
win M.  Ward,  William  H.  White,  WllUam  W. 
Snow,  Edward  Oakes,  Bobert  M.  Boyd,  Jr., 
N.  Harvey  Dodd,  Joseph  H.  Dodd. 

"Beferrlng  to  the  enclosed  circular  of  the 
Bloomfleld  Savings  Institution  we  desire  to 
say  that  the  Bloomfleld  Trust  Company  Is 
prepared  to  purchase  the  entire  assets  and 
assume  all  the  liabilities  of  the  savings  bank. 

"The  savings  department  of  this  company 
will  be  located  In  the  room  the  savings  bank 
has  occupied,  the  same  tellers  will  be  In  at- 
tendahce  and  deposits  will  be  received  and 
payments  made  as  usual  without  interrup- 
tion. Depositors  are  assured  careftil  and  pru- 
dent management  the  president,  vice  presi- 
dent secretary,  and  nine  of  the  directors  of 
the  trust  company  being  of  those  who  have 
managed  the  savings  bank  for  many  years 
past.  All  money  now  on  deposit  will  draw 
Interest  from  to-day,  and  hereafter  moneys 
deposited  on  or  before  the  third  day  of  any 
month  will  draw  Interest  from  the  first  day 
of  said  month. 

"Bloomfleld  Tnist  Company, 

"William  H.  White,  President 

"Bloomfleld,  N.  J.,  Jan.  1, 1903." 

Those  circulars  reached  the  complainant 
on  the  2d  of  January,  1903,  Indicating  that 
they  had  already  been  printed  before  the  res- 
olutions were  adopted.  Shortly  afterwards 
the  complainant,  by  her  husband  as  counsel, 
called  upon  the  managers  and  remonstrated 
with  them,  and  asked  them  to  suspend  their 
operations,  threatening  suit  In  chancery.  He 
waited  a  day  or  two  for  their  answer,  and. 
learning  from  them  that  they  conceived  that 
they  were  Justified  In  their  action,  he  there- 
upon flled  this  bill. 

It  la  Impossible,  tn  the  face  of  the  resolu- 
tions and  circulars  above  set  forth,  for  the  de- 
fendants to  assert,  with  any  hope  of  success, 
that  their  object  In  the  winding  up  of  the 
savlngB  Institution  was  not  to  turn  over  all 


Its  deposits  and  Its  buriness  to  their  tmst 
company,  and  that  by  so  doing  they  wonld 
acquire,  without  paying  anything  therefor, 
the  good  will  and  established  reputation  of 
the  Institution,  which  for  over  30  years  had 
been  successfully  managed  by  competent 
persons,  and,  as  the  case  shows,  enjoyed  the 
confidence  of  the  community. 

This  brings  me  to  the  principal  question, 
and  that  Is:  Have  the  defendants  been 
guilty  of  any  breach  of  trust?  And  that 
I^ads  to  an  examination  of  the  question— 
which,  however,  seems  to  me  really  to  need 
no  examination— of  the  real  relation  which 
the  managers  of  this  and  other  savings  Insti- 
tutions bear  to  the  public  and  to  the  deposi- 
tors. '  And  I  will  sa^  at  once,  before  dtlng 
the  authorities,  that  I  had  supposed  that  If 
anything  was  perfectly  well  settled  In  New 
Jersey,  It  was  that/the  managers  of  a  sav- 
ings Institution  occupied  the  position  of  trus- 
tees of  the  depositors;  and  I  think  an  ex- 
amination of  the  authorities  shows  that  their 
position  Is  of  even  a  higher  grade  than  that: 
They  are  trustees  of  a  public  franchise  grant- 
ed to  and  held  and  exercised  by  them  for 
the  benefit  of  the  public  at  large,  and  es- 
pecially that  part  of  the  public  In  the  Im- 
mediate neighborhood  of  the  location  of  the 
particular  Institution,  as  well  as  for  the  de- 
positors in  their  Institution.  In  this  state, 
the  leading  exposition  of  the  character  of  the 
trust  is  found  In  the  admhrable  opinion  of 
the  late  Judge  C.  S.  Green,  In  Hannon  v. 
Williams,  34  N.  J.  Eq.  265,  38  Am.  Bep.  37a 
I -think  It  worth  while  to  quote  therefrom: 
"In  the  solution  of  this  question,  regard  must 
be  had  to  the  peculiar  character  of  the  cor- 
poration itself,  and  to  the  mutual  relations 
of  the  depositors  to  each  other  and  to  the 
corporation.  Savings  banks  differ  widely  In 
their  objects,  organization,  and  character 
from  ordinary  banks  and  other  Joint-stock 
companies.  They  have  no  capital  stock. 
They  are  Incorporated  and  organized,  not  for 
the  advantage  of  the  corporators,  bnt  solely 
for  the  benefit  of  the  depositors.  Their  ob- 
ject as  stated  In  some  of  the  early  charters 
of  this  state,  Is  to  receive  and  safely  Invest 
the  savings  of  mechanics,  laborers,  servants, 
minors,  and  others,  thus  affording  to  sncb 
persons  the  advantages  of  security  and  Inter- 
est for  their  money,  and  in  this  way  amelior- 
ating the  condition  of  the  poor  and  laboring 
classes  by  engendering  habits  of  industry 
and  frugality.  Properly  organized  and  con- 
ducted, a  savings  bank  la  a  quasi  charitable 
and  purely  benevolent  Institution;  its  only 
object,  the  safe-keeping  and  provident  Invest- 
ment of  the  funds  of  the  depositors.  The 
members  of  the  corporation  have  no  property 
Interests  In  its  funds,  of  which  they  are  by 
law  constituted  the  managers  and  guardians. 
The  depositors,  who  alone  are  beneficially  in- 
terested in  the  prosperity  of  the  bank,  have 
no  voice  in  Its  management  nor  even  in  the 
selection  of  the  persons  to  whom  Its  man- 
agement is  Intrusted.    The  asseta  of  the  bank 
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are  Its  Invested  fnnda,  the  common  contrlbu- 
tlons  of  all  the  deposlton.  In  which  they  all 
have  a  common  Interest.  All  the  profits  of 
the  business  are  divided  among  the  deposl- 
tors,  or  accumulated  In  a  surplus  fund  for 
their  joint  benefit  and  greater  security. 
*  *  *  In  a  savings  bank  the  depositors 
bear,  in  groit  degree,  the  game  relation  to 
each  other  and  to  the  property  of  the  bank 
as  do  the  stockholders  in  other  monetary  in- 
stitutions. To  the  corporation  itself  they  oc- 
cupy the  double  relation  of  stockholders  and 
creditors.  In  prosperity  they  are  the  stock- 
holders, among  whom  the  profits  are  divided. 
In  case  of  insolvency,  they  are  the  creditors, 
and  usually  the  only  creditors,  among  whom 
the  remaining  assets  are  to  be  distributed. 
If  the  depositors  were  themselves  made  by 
law  the  corporators,  empowered  to  elect  man- 
agers from  their  own  number,  thus  forming 
a  mntoal  savings  bank,  the  similarity  would 
be  more  complete,  and  the  natural  equity  of  | 
the  depositors  In  their  mutual  relations  to 
each  other  and  the  corporation  more  clearly 
apparent  The  fact  that  the  law,  for  the 
greater  security  of  the  depositors  and  the 
more  provident  Investment  of  their  funds,  has 
wisely  taken  the  management  out  of  their 
control  and  placed  it  in  the  hands  of  disin- 
terested corporators,  cannot,  in  equity, 
change  the  relations  of  the  depositors  to  each 
other,  or  altect  their  mutual  interest  in  the 
common  .fund." 

Next,  we  have  Chester  v.  Halliard,  36  N.  J. 
Bq.  813.  There  several  depositors  sued  the 
managers  alone  in  equity  to  recover  losses 
occasioned  by  their  misconduct  In  oQce,  and 
It  was  held  that  the  complainants  occupied 
the  position  pro  hac  vice  of  creditors  of  the 
corporation  (not  of  the  managers),  and  could 
only  maintain  the  suit  in  the  interests  of  the 
latter,  and  that  it  should  be  made  a  party. 
It  was  not  suggested  that,  if  properly  framed, 
and  free  from  multifariousness,  the  bill  would 
not  lie  against  the  managers.  The  only  basis 
of  such  a  suit  was,  of  course,  that  the  man- 
agers were  trustees  and  had  been  guilty  of  a 
breach  of  trust. 

In  WUUams  v.  McKay,  40  N.  J.  Bq.  189, 
S8  Am.  Bep.  T75,  the  relation  of  trustee  and 
cestui  que  trust  between  the  depositors  and 
managers  Is  declared  in  the  strongest  terms. 
I  quote  as  follows:  "It  is  a  mistake,  sure  to 
midead,  to  regard  this  suit  as  one  solely  in 
Tight  of  the  insolvent  corporation.  It  does 
not  rest  upon  that  narrow  footing,  for  the  re- 
ceiver represents,  not  only  the  corporate  body, 
but  likewise  the  depositors  and  creditors; 
and  the  question  which  presents  Itself,  there- 
fore, is  as  to  the  status  of  the  managers  with 
reference  to  the  latter  two  classes  of  persons; 
and  as  to  them  I  entertain  no  doubt  what- 
erer  that  these  ofllcers  must  respond  to  them 
in  the  character  of  their  trustees.'  In  reach- 
ing this  conclusion,  the  principle  so  often 
stated  in  the'  decisions  and  text-books  is  in 
DO  wise  controverted,  that  a  trust  to  be 
exempt  from  the  operatioD  of  the  statute  of 


limitations,  must  be  of  a  nature  to  atand  the 
triple  test,  via.:  First,  it  must  be  a  direct 
trust;  second,  it  must  be  of  a  kind  belong- 
ing exclusively  to  the  Jurisdiction  of  a  court 
of  equity;  and,  third,  the  question  must 
arise  between  the  trustee  and  the  cestui  que 
trust  And  in  each  of  these  respects  the 
present  case  harmonizes  with  the  standard. 
If  It  is  a  trust  at  all,  it  certainly  is  a  direct 
one,  for  it  arises  immediately  upon  the  pla- 
cing of  the  funds  under  the  control  of  this 
body  of  officers.  Such  a  transaction  has 
nothing  of  the  nature  or  qualities  of  those 
indirect  trusts  that  require  for  their  creation 
a  decree  of  a  court  of  chancery,  as,  for  ex- 
ample, where  money,  under  certain  circum- 
stances, has  been  fraudulently  secreted,  and 
a  decree  in  equity  will  ofttlmes  convert  it 
into  a  trust  It  is  admitted  on  all  sides  that 
depositors  in  one  of  these  banks  acquire  Ipso 
facto  an  equitable  right,  which,  by  taking  a 
certain  course,  they  can  put  in  force  against 
the  directors  or  managers,  if  they  have  sus- 
tained a  loss  by  reason  of  the  misfeasance  of 
such  officers;  and  if  such  a  right  exists, 
what  is  it,  if  not  the  right  of  a  cestui  que 
trust  against  his  trustee?  Tills  right  thus 
referred  to  is,  very  plainly,  not  a  right  inher- 
ent in  a  contract;  for  a  depositor  pays  his 
money  to  the  corporation,  and  makes  no  bar- 
gain with  the  managers.  And  yet  the  law 
indisputably  establishes  an  equitable  right  in 
his  favor  from  the  naked  fact  of  his  relation- 
ship with  this  class  of  officers.  And  it  would 
be  singular.  Indeed,  if  the  law  did  not  raise 
up  a  trust  out  of  such  a  connection.  The  af- 
fair between  the  depositor  and  the  managers 
embraces  all  the  materials  out  of  which  trusts 
ere  created,  for  I  know  of  no  reason  why  the 
transactions  denominated  'trusts'  have  been 
invested  by  law  with  their  peculiar  qualities 
and  characteristics,  except  that  the  property . 
that  they  embrace  is  put,  by  way  of  con- 
fidence, under  the  absolute  control  of  the 
person  called  the  trustee,'  and  that  the  per- 
son in  whose  favor  it  is  so  placed  cannot  en- 
force or  protect  his  Interest  in  a  court  of  law. 
And  this  in  all  respects  is  the  situation  when 
a  man  places  his  money  in  one  of  these  banks: 
The  transfer  of  such  money  is  nominally  to 
the  corporation,  but  with  the  intent  to  put 
it  under  the  unsupervised  control  of  the  man- 
agers, in  whose  appointment  the  depositor 
takes  no  part,  his  sole  reliance  being  In  the 
honesty  and  general  trustworthiness  of  such 
officers;  and  such  an  affair,  as  it  admittedly 
creates  an  equitable  right  on  the  one  side, 
and  a  correlative  obligation  on  the  other, 
necessarily  establishes  a  direct  trust.  It  will 
be  also  observed  that  the  transaction  exhib- 
its the  second  and  third  requisites  of  a  trust, 
Inasmuch  as  the  right  of  the  depositor  to 
look  to  the  managers  for  reparation,  when 
a  loss  has  been  occasioned  by  their  default, 
is  an  equitable  one,  cognizable  only  In  a  comt 
of  conscience,  and  the  present  proceeding  is 
between  the  trustee  and  the  legal  repre- 
sentative of  the  cestuis  que  trustent" 
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It  waa  on  this  principle  that  the  managera 
were  held  liable  In  the  Newark  Savings  In- 
stitntloD  Case,  Wilkinson  v.  Dodd,  42  N.  J. 
Eq.  234,  7  Atl.  327,  and  In  the  Mechanics' 
and  Laborers'  Savings  Bank  Case,  WllUams 
T.  McKay,  supra,  and  46  N.  J.  Eq.  25,  18  Atl. 
824. 

As  displaying  the  peculiar  character  of  the 
trust,  the  language  of  Jnatlce  Strong,  speak- 
ing for  the  Supreme  Court  of  the  United 
States  in  Huntington  v.  Savings  Bank,  96  V. 
S.  388,  394,  395.  24  L.  Ed.  777,  Is  valuable: 
"We  think  the  complainants  have  mistaken 
the  nature  of  the  corporation.  It  Is  not  a 
commercial  partnership,  nor  is  It  an  artificial 
being,  the  members  of  which  have  property 
interests  in  it,  nor  la  It  strictly  eleemosynary. 
Its  purpose  is  rather  to  furnish  a  safe  de- 
pository for  the  money  of  those  members  of 
the  community  disposed  to  intrust  their  prop- 
erty to  its  keeping.  It  is  somewhat  of  the 
nature  of  such  corporations  as  churchward- 
ens, for  the  conservation  of  the  goods  of  a 
parish;  the  college  of  surgeons,  for  the  pro- 
motion of  medical  science;  or  the  society  of 
antiquaries,  for  the  advancement  of  the  study 
of  antiquities.  •  *  •  It  is  like  many  oth- 
er savings  Institutions  incorporated  In  Eng- 
land and  In  this  country  during  the  last  six- 
ty years,  Intended  only  for  provident  Invest- 
•^  ment/in  which  the  management  and  supervi- 
sion are  enth^Iy  out  of  the  hands  of  the  par- 
ties whose  money  Is  at  stake,  and  which  are 
^  quasi  benevolent  and  most  useful,  because 
they  hold  out  no  encouragement  to  specu- 
lative dealing  or  commercial  trading.  This 
was  the  original  idea  of  savings  banks. 
•  •  •  Indeed,  until  recently,  the  primary 
idea  of  a  savings  bank  has  been  that  it  is  an 
institution  in  the  hands  of  disinterested  per- 
sons, the  profits  of  which,  after  deducting 
the  necessary  expenses  of  conducting  the  busi- 
ness. Inure  wholly  to  the  benefit  of  the  de- 
positors in  dividends,  or  In  a  reserved  sur- 
plus for  their  greater  security.  Such,  very 
plainly,  is  the  defendant  corporation  In  this 
case.  The  complainants  have  therefore  no 
pecuniary  interest  In  it,  and  no  right  to  the 
relief  they  ask." 

Again,  we  find  the  Supreme  Court  of  Mass- 
achusetts, in  a  case  sent  for  its  opinion  by 
the  Senate  of  that  state,  saying,  in  Opinion 
of  Justices,  9  Cush.  609:  "These  institutions 
are  established  wholly  for  public  purposes, 
are  Intrusted  with  large  amounts  of  money 
belonging  to  persons  who  can  ill  afford  to 
lose  it,  and  who  are  In  no  condition  to  be 
able  to  Judge  of  or  provide  for  Its  security. 
The  officers  and  managers  of  these  Institu- 
tions have  no  private,  personal,  pecuniary  in- 
terest in  them,  but  conduct  them  wholly  for 
the  benefit  of  the  poorer  classes  of  the  com- 
munity, and  therefore  laws  made  for  the 
benefit  and  security  of  depositors  cannot  be 
objected  to  by  these  officers  on  the  ground 
that  any  Interest  of  their  own  is  affected. 
The  directors  and  managers  of  banks,  gener- 
ally, are  personally  interested  In  them,  but 


the  officers  of  savings  banlcs  are  wholly  for 
the  public,  and  for  the  poorer  and  less  pros- 
perous classes  of  the  public.  The  nsefolneas 
of  the  institutions  of  savings  must  depend 
on  their  possessing  the  public  confidence,  and 
the  public  confidence  mnst  very  much  depend 
upon  their  being  under  the  wholesome  in- 
spection and  control  of  the  government.  It 
is,  no  doubt,  important,  both  as  regards  the 
public  confidence  and  as  regards  the  safety 
of  their  operations,  that  all  these  institutions 
should  be  subject  to  one  uniform  system  of 
regulations,  particularly  in  a  matter  of  so 
much  importance  as  the  mode  of  Investing 
deposits;  and  the  general  laws  upon  this 
subject,  being  clearly  within  the  general  and 
rightful  power  of  the  Legislature,  and  relat- 
ing to  a  matter  of  great  public  concernment, 
must  be  binding  upon  the  Provident  Institu- 
tion for  Savings  in  Boston,  In  common  with 
other  similar  institutions,  unless  that  Institu- 
tion is  beyond  the  power  of  the  Legislature 
In  this  particular  by  force  of  the  provisions 
in  Its  particular  act  of  incorporation." 

And  in  Burrill  v.  Savings  Bank,  92  Pa. 
134,  37  Am.  Rep.  609,  the  Supreme  Conrt  of 
that  state  says:  "Savings  banks,  like  the 
defendant  •  •  •  are  really  charities  for 
the  benefit  of  the  poor." 

Agahist  this  view  the  learned  counsel  of 
the  defendants  urged  what  was  said  by 
Judge  (no\7  Chancellor)  Magle  in  the  famous 
case  of  Dodd  v.  Una,  40  N.  J.  Eq.  672.  705. 
706,  5  Atl.  156.  But  an  examination  of  that 
case  shows  that  what  he  said  there  has  no 
force  In  the  present  connection.  Tliere  the 
question  was  whether  .the  Court  of  Chancery 
had  Jurisdiction  to  deal  with  the  Newark 
Savings  Institution,  In  the  manner  it  did,  up- 
on a  mere  petition.  If  it  bad  such  Jurisdic- 
tion, then  It  had  power  to  convict  Mr.  Dodd 
of  contempt  If  it  had  not  such  Jurisdiction, 
then  the  court  held  that  it  bad  not  such 
power.  The  Jurisdiction  was  attempted  to 
be  sustained  in  the  learned  argument  of  Mr. 
Kaiiscb  (page  682,  40  N.  J.  Eq.,  and  page 
156,  5  Atl.),  on  the  ground  that  the  savings 
institution  was  a  charitable  trust  or  use,  in 
the  strict  sense  which  that  word  has  ac- 
quired in  English  Jurisprudence;  and  that 
proposition  was  contested  by  the  other  side, 
and  was  the  proposition  about  which  Chan- 
cellor Magie  expressed  doubt  He  had  not 
before  him  for  consideration  the  question 
whether  the  managers  of  a  savings  institu- 
tion in  the  management  thereof  occupy  the 
position  of  trustees  towards  the  depositors, 
or  the  question  whether  they  occupy  a  posi- 
tion of  public  trust  exercised  for  the  benefit 
of  the  public  at  large.  The  distinction  be- 
tween such  a  trust  and  a  charjtable  use, 
strictly  speakingt  is  quite  dear,  t  It  has.  In- 
deed, been  said,  and  very  properly,  that  the 
depositors  occupy  a  double  relation  to  the 
corporation  as  such  (not  to  the  managers). 
That  in  case  of  insolvency  they  are  creditors 
of  the  corporation;  that  in  cases  lacking  the 
element  of  Insolvency  they  are  in  the  nature 
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ot  partners  or  stockholders.  But  in  all  cases 
they  are  the  cestuis  que  trusteut  of  the  man- 
agers, precisely,  but  in  a  more  maAed  de- 
gree, as  the  stockholders  of  an  ordinary  trad- 
ing corporation  are  the  cestuis  que  trustent 
of  tlie  directors.  One  is  liable  to  fall  into 
confusion  of  thought  and  inaccuracy  of  ex- 
pression in  this  connection,  if  one  does  not 
keep  in  mind  the  clear  distinction  between 
the  corporate  entity  and  its  managers.  The 
relation  between  the  depositors  and  the  cor- 
poration may  be  quite  different  from  that  be- 
tween the  managers  and  the  depositors. 
Judge  Magie,  in  Dodd  t.  Una,  supra,  held 
(page  710,  40  N.  3.  Eq.,  and  page  163,  6  Ati.) 
that,  admitting  that  the  affair  assumed  the 
shape  of  a  charitable  trust,  the  court  had  no 
Jurisdiction. 

The  result  I  reach  from  a  consideration  of 
the  Judicial  utterances  above  quoted,  in  con- 
nection with  our  scheme  of  legislation  on  the 
subject,  ts  that  these  defendants  occupy  a 
position  of  the  holders  ot  a  public  trust  of  a 
benevolent  and  charitable  nature,  similar  to 
that  held  by  the  trustees  of  the  hospitals  for 
the  insane  and  of  the  normal  school,  and  the 
like,  which  are  created  and  maintained  by 
the  state  for  the  benefit  as  well  of  the  public 
as  of  a  particular  class  of  persons,  citizens  of 
the   state.   In   the   operation   and  result  of 
which  the  trustees  have  no  personal  pecuni- 
ary  Interest,   except  their   stated  compensa- 
tion J  that  the  terms  of  their  trust  are  laid 
down  with  great  precision  in  the  statute  cre- 
ating it;  that  their  plain  and  imperative  duty 
is  to  preserve,  promote,  and  foster  with  rea- 
sonable zeal  the  object  of  the  trust,  and  to 
avoid  assuming  any  j.ttitude  hostile  to  or  de- 
structive thereof,  pi'hey  had  no  more  right 
by  any  sort  of  contrivance  to  destroy  the 
entity  oif  the  corporation,  while  transferring 
to  themselves  its  most  valuable   asset,   its 
good  will,  than  an  ordinary  trustee  of  proper- 
ty has    to   purchase   the  property   himself, 
though  paying  a  fair  price  for  it.    The  de- 
struction of  the  corporate  entity  was  a  breach 
of  trust,  and  the  appropriation  to  themselves 
of  its  good  will,  was  another,  unless  Justified 
by  legislation^'  What  would  be  said  of  a 
conveyance  of  a  part  of  the  shore  front  of 
the  state  by  the  riparian  commissioners  to  a 
third  party  for  their  own  direct  or  Indirect 
benefit,  or  of  a  sale  by  the  managers  of  a 
Innatlc  asylum  or  of  the  state  normal  school 
to  themselves  or  a  third  person  to  their  use 
of  a  portion  of  the  personal  property  under 
their  management? 

In  this  connection  the  cases  of  Porter  ▼. 
Woodrpff,  36  N.  J.  Eq.  174,  and  Bassett  v. 
Shoemaker,  46  N.  J.  Eq.  688,  20  Ati.  62,  19 
Am.  St.  Bep.  435,  are  instructive. 

The  defendants  assert  that  they  are  Justl- 
iled  in  what  they  have  done  by  the  language 
of  the  act  of  April  9, 1902  (P.  L.  1902,  p.  677). 
l^t  act  authorizes  them  to  dissolve  the  insti- 
tution, if,  at  a  meeting  of  the  managers  called 
to  consider  the  question,  "a  resolution  dedar- 
iog  the  dissolution  of  said  Institution  to  be 


advisable  be  passed  by  a  two-thirds  vote  of 
the  whole  board."  The  meaning  of  the  word 
"advisable"  is  sufficiently  clear  and  simple. 
That  is  "advisable"  which  is  expedient,  pru- 
dent, and  proper  to  lie  done,  and  therefore 
proper  to  be  advised  to  be  done.  Its  syno- 
nyms, according  to  Webster,  Worcester,  and 
the  Century  Dictionary,  are  "expedient," 
"proper,"  "desirable,"  "prudent,"  "wise," 
"best"  It  seems  clear  to  my  mind  that  in 
the  act  here  in  question  the  word  "advisa- 
ble" includes  those  qualities  as  applied  to 
the  continuance  of  the  existence  of  the  de- 
fendant corporation  in  view  of  the  Interests 
of  tiie  public  generally,  as  well  as  In  the  in- 
terests of  that  portion  of  the  public  in  the 
Immediate  neighborhood  of  Bloomfield.  I  am 
unable  to  conceive  that  the  Legisdature  intend- 
ed that  the  managers,  in  Judging  upon  and 
determining  such  advisability,  should  take  in- 
to consideration  their  own  individual  inter- 
ests or  that  of  their  friends,  or  even  act  from 
mere  indifference,  or  a  desire  to  be  relieved 
from  the  duties  of  their  offices.  In  my  Judg- 
ment, the  only  considerations  which  the 
Legl^ture  intended  should  influence  their 
judgment  are  the  Interests  of  the  public.   .< 

In  determining  the  particular  considera- 
tions which  should  infi.uence  their  Judgment 
in  deciding  upon  the  advisability  of  the  dis- 
solution of  the  institution,  we  may  properly 
look  to  the  savings  bank  legislation  providing 
for  the  organization  of  new  InstltutlonB.  Sec- 
tions 8-11,  Gen.  St.,  pp.  3001,  3002.  By  sec- 
tion 8  it  is  provided  that  the  State  Board,  con- 
eistiug  of  the  Governor,  Secretary  of  State, 
and  Comptroller,  shall  determine  as  to  the 
propriety  of  granting  an  application  for  the 
incorporation  of  a  savings  bank  association, 
and  for  that  purpose  shall  ascertain  from  the 
best  sources  of  information  at  their  com- 
mand: (1)  Whether  greater  convenience  of 
access  to  a  savings  bank  will  be  afforded  to 
any  considerable  numl>er  of  depositors  by 
opening  a  savings  bank  at  the  place  desig- 
nated in  such  certificate.  (2)  Whether  the 
density  of  the  population  in  the  neighbor- 
hood designated  for  such  savings  bank,  and 
In  the  surrounding  country,  affords  a  rea- 
sonable promise  of  adequate  support  to  the 
enterprise.  (3)  Whether  the  responsibility, 
character,  and  general  fitness  for  the  dis- 
charge of  the  duties  appertaining  to  such  a 
trust  of  the  persons  named  in  such  certifi- 
cate are  such  as  to  command  the  confidence 
of  the  community  in  which  such  savings 
bank  is  proposed  to  be  located.  Section  9 
provides  that  If  the  State  Board  shall  be 
satisfied,  from  the  information  so  gained  on 
the  {mints  Just  named,  that  the  organization 
of  a  sivlne^  bank  as  proposed  will  be  a  "pub- 
lic benefit,  they  shall  proceed  to  issue  cer- 
tificate, etc.  Section  11  provides  that,  if  the 
State  Board  shall  not  be  satisfied  that  the 
establishmrait  of  a  savings  bank,  as  pro- 
posed, "is  expedient  and  desirable,"  tUey 
shall  refuse. 

It  seems  to  me,  from  the  consideration  of 
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these  proTlalons,  tbat  the  question  submit- 
ted by  the  Legislature  to  the  Judgment  of  the 
managers  of  this  Institution  was  whether  Its 
further  continuance  would  be  a  "public  ben- 
efit," and  is  "expedient  and  desirable,"  as 
tested  by  the  needs  of  a  considerable  number 
of  depositors,  and  by  tbe  density  of  popula- 
tion In  its  neighborhood,  and  the  reasonable 
promise  of  adequate  support  for  its  continu- 
anco. 

The  next  question  Is  this:  Did  the  Legis- 
lature commit  that  impcnrtant  question  of 
"advisability"  to  dissolve  to  the  managers 
acting  as  trustees,  such  as  I  have  described, 
disinterestedly  and  semijndlcially,  having  In 
view  only  the  interests  of  tbe  public  and  the 
needs  of  the  community;  or  did  the. Legisla- 
ture Intend  tbat  they  might  act  in  disregard 
of  the  object  and  purpose  of  their  trust,  and 
be  guided  in  their  Judgment  by  their  own 
personal  pecuniary  interests?  If  tbe  for- 
mer, then  the  legislation  relied  on  cannot 
aid  them.  It  Is  a  cardinal  rule  that  all  trus- 
tees must  act  disinterestedly;  that  they  can 
do  no  act  as  such  with  the  view  of  for- 
warding their  own  interests.  Hence,  au- 
thority given  to  a  trustee  to  do  any  act,  in- 
cluding, of  course,  the  exercise  of  Judgment, 
is  presumed  to  be  given  to  him  hi  his  char- 
acter of  trustee,  and  subject  to  the  rules  gov- 
erning trustees;  and,  as  above  observed,  be 
must  In  all  things  act  disinterestedly.  ThU 
is  a  rule  of  universal  application,  and  governs 
all  trustees,  however  appointed,  and  by  what- 
ever name  described.  Thus,  commissioners 
appointed  by  a  court  to  divide,  or,  in  case  of 
inability,  to  sell  lands;  tbe  riparian  commis- 
sioners, who  are  empowered  to  sell  lands  of 
the  state  under  tide  waters;  also  administra- 
tors empowered  by  the  orphans'  court  to  sell 
lands  to  pay  debts;  and  others  of  that  class 
—are  subject  to  It,  as  well  as  trustees  under 
a  will  or  a  family  settlement  Each  and 
every  of  them  must  in  all  things  act  disin- 
terestedly. They  cannot  be  either  directly 
or  indirectly  Interested  in  any  sale  that  they 
malce,  or  In  any  other  act  done  as  such  trus- 


It  is  Impossible  to  escape  the  conviction, 
on  tbe  case  as  now  presented,  that  the  man- 
agers were  not  acting  disinterestedly  In  re- 
solving that  it  was  advisable  to  dissolve  this 
Institution,  and  tbat  they  were  liable  to  be 
influenced  in  their  Judgment  on  that  question 
by  their  individual  interests,  and  hence  were 
guilty  of  an  abuse  of  tbe  authority  given 
them  by  the  act  invoked  In  their  Justification. 
The  whole  transaction,  therefore,  upon  well- 
settled  principles,  must  be  held  to  be  prima 
facie  void  or  voidable,  and  therefore  subject 
to  review  in  this  conrt  If  I  am  right  in  this 
conclusion,  then  the  present  restraint  should 
be  continued  until  final  hearing,  to  the  end 
that  the  merits  of  the  question  Involved  may 
be  fully  Investigated  and  deliberately  consid- 
ered. 

But  the  defendants  by  their  answer  at- 
tempt to  Justify  their  Judgment  of  advisabili- 


ty by  stating  the  gronnds  of  their  Judgment 
Their  position  was  elaborately  argued,  and 
received  my  careful  consideration,  and  I  will 
state  my  views  upon  It  Tbey  say  they  were 
no  longer  obliged  to  keep  up  the  organisa- 
tion of  the  savings  bank,  and  that  It  was  no 
longer  "advisable"  to  do  so,  because  its  con- 
tinued prosperity  was  threatened  by  tbe  com- 
petition (1)  of  a  national  bank,  and  (2)  by 
the  trust  company  which  they  tbemselves 
had  organized;  and  they  say  there  was  no 
necessity  for  its  continuance,  because  their 
trust  company  offered  an  equally  safe  place 
of  deposit  in  which  their  depositors  migbt 
place  their  money.  The  language  of  the  an- 
swer is:  "That  Bloomfleld  has  a  population 
of  about  eleven  thousand,  which  has  per- 
haps more  than  doubled  since  the  organiza- 
tion of  said  savings  institution."  They  like- 
wise admit  that  such  population  includes 
many  persons  of  moderate  means,  and  that 
there  are  several  factories  and  manufactur- 
ing establishments  located  In  said  town,  and 
that  tbe  said  savings  institution  was  organ- 
ised by  public-spirited  citizens  of  the  town 
for  tbe  purpose  for  which  all  savings  banks 
are  Intended  to  be  organized,  the  encourage- 
ment of  thrift  and  saving  on  tbe  part  of  peo- 
ple of  moderate  means,  and  that  no  banking 
Institution  of  any  kind  then  existed  in  Bloom- 
fleld or  Montclalr.  They  show,  however,  tbat 
the  occasion  for  tbe  continuance  of  said  sav- 
ings Institution  no  longer  exists;  that  two 
other  solvent  and  well-managed  Institutions 
liave  in  the  meantime  been  organized  and 
are  now  in  successful  operation  [referring  to 
tbe  national  bank  and  the  trust  company], 
offering  to  the  same  class  of  persons  an 
equally  advantageous  opportunity  to  deposit 
their  savings.  And,  again,  tbey  say  that  the 
purpose  and  object  they  had  in  dissolving 
was  because  they  considered  it  "advisable," 
in  view  of  the  fact  that  no  longer  a  necessity 
seemed  to  exist  therefor,  and  because  ample 
opportunity  was  afforded  to  the  depositors  to 
enjoy  even  better  privileges  in  institutions  of 
high  standing  and  good  management 

With  regard  to  their  statement  that  tbe 
new  trust  company  offered  equal  and  better 
advantages  for  tbe  clasd  of  depositors  known 
as  "savings  bank  depositors,"  I  have  to  say 
that  therein  they  ore  running  counter,  not 
only  to  the  settled  convictions  of  most  of  tbe 
intelligent  and  conservative  cltlEens  of  tbe 
state,  but  to  the  clear  and  settled  policy  of 
tbe  state,  as  manifested  by  the  charter  of 
every  savings  institution  lately  granted  by 
It,  and,  more  particularly,  by  the  general  sav- 
ings bank  act  Those  charters,  and  especial- 
ly the  general  savings  bank  act,  wUcb  ap- 
plies In  most  of  Its  Important  features  to 
those  savings  Institutions  which  were  al- 
ready in  existence  at  the  time  It  was  passed, 
put  certain  restrictions  upon  both  the  ofQcers 
of  the  savings  Institution  and  upon  their 
mode  of  conducting  the  business.  Tbey  ab- 
solutely prohibit  any  savings  bank  officer  or 
manager  from  having  any  pecuniary  Interest 
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In  or  derlTint  any  benefit,  directly  or  Indi- 
rectly, from  his  bank,  except  hfb  salary  or  fees 
paid  him  for  his  services,  and  -which  are  sub- 
ject, where  not  actually  restricted  by  statute, 
to  the  approval  of  the  Banking  Department 
Then  the  leglslatktn  Just  mentioned  restricts 
the  Investment  of  the  moneys  of  the  deposit- 
ors to  a  certain  class  of  securities,  which  are 
of  a  character  that  come,  as  nearly  as  prac- 
ticable, to  Insuring  depositors  against  any 
loss.  Experience  of  many  years  has  shown 
all  those  who  are  versed  in  matters  of  this 
kind  the  value  of  these  restrictions.  They 
are  based  on  the  familiar  principle  that  bet- 
ter security  can  be  obtained  for  money  loan- 
ed at  a  low  rate  of  Interest  than  for  that 
loaned  at  a  higher  rate,  and  that  the  class  of 
persons  who  patronize  savings  institutions 
are  best  served  by  a  safe  investment  at  a 
low  rate,  and  as  nearly  as  practicable  free 
from  hazard.  Those  restrictions  are  not 
found  in  the  act  regulating  trust  companies, 
and  It  is  a  well-known  fact  that  the  mbde  of 
Investing  their  moneys  and  of  making  gains 
adopted  in  this  country  by  trust  companies 
Is  more  hazardous  than  that  allowed  to  sav- 
ings banks  under  the  restrictions  Imposed 
upon  them.  It  is  unnecessary  to  particular- 
ize the  lines  of  business  indulged  In  by  trust 
companies  which  are  hazardous.  They  are 
well  known  to  all  business  men. 

The  general  business  of  banking  is  divided 
Into  many  classes,  and  some  parts  of  each 
class  of  business  may  be  carried  on  by  the 
same  institution;  but  the  particular  class  of 
business  indulged  in  by  trust  companies  in 
this  country,  and  by  which  they  have  made 
their  principal  gains,  is  probably  well  and 
briefly  described  by  the  author  of  the  article 
on  "Banking"  In  the  ninth  edition  of  the  En- 
cyclopedia Brltannlca,  under  the  head  of 
"Credit  Companies"  (page  328),  thus:  "Cred- 
it companies,  such  as  the  Credit  Foncier,  the 
Cr(^it  Mobllier,  etc.,  etc.,  are  strictly  analo- 
gous to  land  mortgage  banks,  except  that 
they  Invest  their  funds  In  loans  on  the  se- 
curity of  general  Industrial  undertakings,  to 
which  business  they  have  added  the  function 
of  negotiators  of  direct  loans  between  com- 
panies formed  for  the  conduct  of  such  under- 
takings and  the  capitalist  public.  In  doing 
this,  the  modem  trust  company  frequently 
Invests  its  own  and  its  depositors'  money  in 
large  blocks  of  fresh  issues  of  corporate  se- 
curities, based  upon  all  sorts  of  modern  en- 
terprises, while  as  yet  In  their  experimental 
stages,  at  what  are  supposed  to  be  low  prices. 
In  the  expectation  of  being  able  to  sell  them 
at  an  advance.  This,  I  believe,  is  called 
'flnancing*  a  new  enterprise.  In  marked  con- 
trast with  this  class  of  investments  is  that 
to  which  savings  banks  are  by  statute  con- 
fined. They  are  first  mortgage  loans  upon 
improved  real  estate,  to  the  extent  of  not 
more  than  one-half  Its  carefully  appraised 
value.  Besides  these,  they  may  invest  as 
follows:  In  the  stocks  or  bonds  or  interest- 
bearing  notes  or  obligations  of  the  United 


States,  or  those  for  which  the  faith  of  the 
united  States  is  distinctly  pledged;  in  the  in- 
terest-bearing bonds  of  this  state;  in  the 
bonds  of  any  state  Id  the  Union  that  has  not 
within  ten  years  previously  defaulted  in  the 
payment  of  any  part  of  either  principal  or 
Interest  Ih  any  debt  authorized  by  any  Legis- 
lature of  such  state  to  be  contracted;  in  the 
stocks  or  bonds  of  any  city,  town,  county,  or 
village  of  this  state.  Issued  pursuant  to  the 
authority  of  any  law  of  this  state;  or  of  the 
cities  of  New  York,  Brooklyn,  or  Philadel- 
phia; or  in  any  interest-bearing  obligations 
(other  than  those  commonly  known  as  'Im- 
provement certificates')  Issued  by  the  city, 
town,  or  borough  in  which  such  bank  or  In- 
stitution shall  be  situated;  In  the  bonds  of 
any  city  or  county  of  any  state  of  the  United 
States  of  America  which  have  been  or  may 
be  Issued  pursuant  to  the  authority  of  any 
law  of  any  such  state;  provided,  that  no  such 
city  or  county  has,  within  ten  years  previous 
to  making  such  investment  by  any  such  sav- 
ings bank  or  institution  of  this  state,  default- 
ed In  the  payment  of  any  iMirt  of  either 
principal  or  interest  of  any  debt  authorized 
by  law  of  such  state  to  be  contracted;  and 
provided,  further,  that  the  total  indebtedness 
of  any  such  city  or  county  is  limited  by  law 
to  ten  per  cent  of  its  assessed  valuation." 
"In  first  mortgage  bonds  of  any  railroad 
company  which  has  paid  dividends  of  not 
less  than  4%  per  annum  regularly  on  their 
entire  capital  stock  for  a  period  of  not  less 
than  five  years  next  previous  to  the  pur- 
chase of  such  bonds;  or  in  any  consolidated 
mortgage  bonds  of  any  such  company  au- 
thorized to  be  issued  to  retire  the  entire 
bonded  debt  of  such  company."  "In  real  es- 
tate strictly  in  accordance  with  the  follow- 
ing provisions:  (a)  A  plot  whereon  is  erect- 
ed, or  may  be  erected,  a  building  or  buildings 
requisite  for  the  convenient  transaction  of  its 
business,  and  from  portions  of  which,  not 
required  for  Its  own  use,  a  revenue  may  be 
derived.  The  cost  of  such  building  or  build- 
ings and  lot  shall  In  no  case  exceed  60%  of 
the  net  surplus  of  such  corporation."  They 
are  expressly  prohibited  from  Investing  In 
any  bank  stock. 

The  fact  that  trust  companies,  during  the 
great  Increase  In  business  and  general  pros- 
perity of  the  country,  have  been  successful 
for  several  years  past,  Is  no  guaranty  that 
such  success  will  continue  In  the  future.  It 
Is  rather  to  be  apprehended  that  younger 
and  weaker  companies  will  be  tempted,  by 
the  great  success  that  has  attended  some  of 
the  operations  of  the  older  and  stronger  com- 
panies, to  attempt  to  reap  over  the  same 
ground  that  has  already  been  gleaned,  and  In 
their  confidence  that  they  also  may  succeed, 
and  In  their  anxiety  for  success,  may  meet 
with  disaster.  Be  that  as  it  may,  that  class 
of  Investment  is  quite  outside  those  author- 
ized by  the  savings  bank  act.  The  forty- 
sixth  section  of  the  present  savings  bank 
act  expressly  prohibits  any  other  banking 
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Institution  from  doing  what  l8  called  a  "sav- 
inga-bank  business";  and  I  know  of  nothing 
In  the  national  law  authorizing  the  creation 
of  national  banks  which,  saves  them  from 
being  subject  to  the  provisions  of  that  act 

It  la  claimed  by  the  defendants  that  trust 
companies  are  authorized,  notwithstanding 
that  act,  to  do  a  savings  bank  business,  and 
they  rely  upon  the  eighteenth  subdivision  of 
the  sixth  section  of  the  act  concerning  trust 
companies,  revision  of  1899,  which  is  in  this 
language:  "To  receive  money  on  deposit  to 
be  subject  to  check  or  to  be  repaid  In  such 
manner  and  on  such  terms,  and  with  or  with- 
out interest,  as  may  be  agreed  upon  by  the 
depositor  and  the  said  trust  company."  P. 
L.  1899,  p.  456.  I  am  unable  to  construe 
that  section. as  repealing  by  implication  the 
forty-sixth  section  of  the  savings  bank  act, 
above  referred  to,  approved  April  21,  1876 
(P.  L.  1876,  p.  357),  and  which  declares  "that 
it  shall  not  be  lawful  for  any  bank,  bank- 
ing association,  firm,  stock  company,  corpo- 
ration or  individual  banker,  to  advertise  or 
put  forth  a  sign  as  a  savings  bank,  either 
directly  or  indirectly,  or  In  any  way  to  solicit 
or  receive  deposits  as  a  savings  bank,  ex- 
cept In  the  case  of  banks  or  deposit  compa- 
nies now  authorized  by  law  to  receive  de- 
posits on  interest,  or  banks  incorporated  un- 
der this  act";  and  then  proceeds  with  the 
penalty— $100  a  day  for  every  day  such  of- 
fense shall  be  continued. 

Now,  the  section  in  the  trust  company  act 
above  cited,  and  relied  upon  by  the  defend- 
ants to  Justify  them  in  seeking  savings  de- 
posits, does  no  more  than  authorize  a  trust 
company  to  do  Just  what  every  business  man 
or  institution  lias  a  right  to  do  without  it, 
namely,  to  borrow  money  from  whom  he 
pleases,  and  at  the  best  rate  he  can.  Be- 
sides, the  words  "savings  Institution,"  or 
"savings  bank,"  have  come  to  have  a  special 
meaning  In  the  minds  of  small  savers,  as  In- 
dicating an  institution  especially  adapted  for 
the  use  of  that  class,  and  giving  them  a  pe- 
culiarly safe  place  of  deposit  for  their  savings 
of  the  character  above  described,  and  legis- 
lation concerning  banks  and  trust  companies 
ought  not  to  be  construed  to  include  savings 
banks  deposits  except  by  the  use  of  very 
clear  language.  The  truth  is,  that  the  de- 
fendants' whole  position  and  argument  on 
this  part  of  the  case  entirely  overlooks  the 
spirit  and  object  of  the  savings  banks  sys- 
tem of  this  and  other  states  of  the  Union. 
Its  governing  principle,  as  already  stated,  is 
that  It  assures  safe  security  with  small  in- 
terest, with  no  profit  to  the  managers,  as 
contradistinguished  from  large  interest  and 
less  safe  security.  It  Is  therefore  quite  Im- 
proper to  say  that  the  class  of  persons  I  have 
mentioned  were  furnished  by  the  national 
bank  and  the  defendants'  new  trust  compa- 
ny with  a  place  of  deposit  for  their  money 
equally  advantageous  and  secure  as  that  of 
the  defendant  corporation.  In  coming  to 
this  conclusion  I  mean  no  disparagement  to 


the  business  of  general  banking  as  pursued 
by  the  trust  companies  and  other  banking  In- 
stitutions. It  Is  a  perfectly  legitimate  bnsi- 
ness,  but,  like  all  mercantile  enterprises, 
however  conservatively  conducted,  it  has  in 
it  an  element  of  speculation  and  hazard,  and 
requires  a  talent  for  bnsiness  management 
quite  different  from  that  required  for  a  sav- 
ings institution.  It  does  not  affect  this  rea- 
soning to  say  that  the  two  classes  of  bnsi- 
ness are  to  some  degree  Intermingled,  and 
that  many  persons,  other  than  the  classes 
above  attempted  to  be  descrilied,  do  take  ad- 
vantage of  savings  Institutions.  This  cannot 
be  entirely  avoided;  but  it  Is  well  known 
that  the  managers  of  such  institutions  gen- 
erally graduate  their  dividends,  giving  to  the 
smaller  depositors  a  larger  rate  of  interest 
than  to  the  larger,  thereby  discouraging  the 
use  of  the  institution  by  those  who  are  not 
within  the  scope  of  its  proper  province,  and 
the  managers  can  and  do  sometimes  decline 
deposits  from  persons  who  apparently  do  not 
need  to  use  a  savings  institution. 

Counsel  for  complainant  contends,  and  I 
agree  with  him,  that  the  circulars  above  set 
forth  are  distinct. and  direct  solicitations  by 
the  defendants  for  the  receipt  of  savings  de- 
posits; and  I  think  it  is  a  clear  breach  in 
spirit,  if  not  in  letter,  of  the  restrictive  clause 
of  the  savings  bank  act  above  cited. 

Again,  it  was  asked,  if  the  managers  of 
a  savings  institution  are  indisposed  to  fur- 
ther continue  its  maintenance,  can  they  be 
compelled  to  continue  it  against  their  will? 
It  must  be  confessed  that  there  Is  no  express 
provision  in  the  charter  of  the  Bloomfleld 
Savings  Institution  or  In  the  general  savings 
bank  act  for  the  continuance  of  the  life  of 
a  savings  bank  when  the  officers  shall  deter- 
mine not  further  to  continue  it  However, 
I  think  there  is  no  difficulty  In  perpetuntin^ 
its  existence.  If  competent  men  can  be  found 
who  are  willing  to  undertake  the  task.  The 
charter  of  the  defendant  corporation  pro- 
vides that  the  managers  "may"  fill  any  va- 
cancies. But  the  sixteenth  section  of  the 
general  savings  bank  act  (P.  L.  1876,  p.  346) 
is,  by  the  fifty-second  section  thereof,  made 
applicable  to  savings  banks  already  organ- 
ized; and  that  section  declares  that  "all  va- 
cancies In  such  board,  by  death,  resignation 
or  otherwise,  'shall'  be  filled  by  the  board  of 
managers  on  approval  by  the  State  Board, 
with  persons  duly  qualified  by  section  two  of 
this  act,  as  soon  as  practicable,  at  a  regular 
meeting  after  such  vacancies  shall  occur.** 
It  was,  therefore,  clearly  the  duty  of  the  de- 
fendants to  fill  any  vacancies  that  might 
occur  In  the  board  of  managers,  and  there 
was  hot  the  least  difficulty  In  their  doing  so. 
In  accordance  with  their  duty,  provided  they 
could  find  proper  men  willing  to  assume  the 
burden;  and  by  a  series  of  resignations  and 
elections  they  could  have  worked  an  entire 
change  in  the  personnel  of  the  board.  There 
is  no  pretense  that  they  attempted  to  do 
this. 
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Th«7  fnrttier  ask  wbat  course  they  could 
pursue  in  order  to  meet  tbe  competition  of 
the  national  bank;  and  the  answer  is,  they 
could  appeal  to  the  law  to  prevent  that  bank 
from  seeking  saying  deposits.  But  it  hardly 
lies  in  their  mouth  to  claim  that  they  were 
at  all  embarrassed  by  the  competition  of  the 
national  bank,  when  they  themselves  did  not 
hesitate,  before  the  national  bank  held  out 
ItB  advertisement,  to  start  a  trust  company 
for  tbe  purpose  of  entering  into  a  like  com- 
petition with  the  savings  institution,  and 
without  at  the  time,  as  they  aver  In  their  an- 
swer, bavlng  any  Intention  of  winding  up 
that  Institution.  So  that  they  are  In  the  po- 
sition, on  their  theory,  of  not  only  not  at- 
tempting to  protect  the  savings  institution 
against  the  competition  of  the  national  bank, 
but  they  are  themselves  chargeable  with  or- 
)»nlzing  an  institution  in  direct  and  palpa- 
ble competition  with  the  savings  institution. 

It  Is  asserted  In  the  answer  that,  shortly 
after  the  open  advertisement  in  September 
by  tbe  national  bank  for  sayings  bank  depos- 
its, namely,  in  October  and  November,  1902, 
there  occurred  a  marked  falling  off  In  the 
deposits  of  tbe  savings  institution.  It  is  not 
shown  how  much  of  such  alleged  falling  off 
was  due  to  the  competition  of  the  national 
bank,  and  how  much  to  that  of  tbe  new  trust 
company.  Be  that  as  it  may,  I  find  by  the 
scbednle  Inserted  in  the  answer  that  the  in- 
crease In  the  deposits  for  the  whole  year  of 
1902  was  $73,886.11,  about  $8,000  more  than 
for  the  previous  year,  and  more  than  for  any 
previous  year.  And  I  further  find  that  tbe 
amount  deposited  In  December,  1902,  was 
S18,517.58,  which  was  more  than  that  of  any 
previous  December,  except  that  of  1898;  that 
It  was  nearly  $7,000  more  than  in  December, 
1001.  It  seems  to  me  that  one  of  two  in- 
ferenres  follow  immediately  from  this  show- 
ing: Bither  tbat  there  was  no  such  falling 
off  of  deposits  as  the  defendants  claim,  or 
some  persons  obtained  an  inkling  of  the  de- 
fendants' intention,  and  made  unusual  de- 
posits for  the  express  purpose  of  sharing  in 
the  division  of  the  surplus. 

This  review  of  the  defense  leads  me  to  the 
conclusion  that,  so  far  as  above  considered, 
It  cannot  avail  the  defendants. 

The  remaining  question  is:  Has  tbe  com- 
plainant a  standing  in  this  court  to  maintain 
this  action?  It  was  urged  by  counsel  that 
only  tbe  Attorney  General  representing  the 
irtate  has  such  standing.  I  am  entirely  sat- 
isfied tbat  he  has  such  standing,  and  must' 
presume  that  if  the  matter  had  been  brought 
to  his  attention,  and  he  had  taken  the  same 
view  of  tbe  law  applicable  thereto  as  I  have 
taken,  be  would  have  acted.  There  was  noth- 
ing before  me  to  Indicate  that  it  had  been 
brougbt  to  his  attention  in  such  manner  as  to 
require  him  to  act;  nor  did  I  think  it  nec- 
essary or  expedient  to  require  him  to  be 
brougbt  Into  the  case  as  a  party  represent- 
ing the  public  But  I  am  not  ready  to  accede 
to  the  proposition  that  no  individual  has  such 


right.  Complainant  and  her  children  are  and 
have  been  for  many  years  depositors  In  that 
institution.  They  are  residents  of  Bloom- 
deld.  and  a  part  of  that  portion  of  tbe  great 
public  for  whose  ben^t  the  institution  was 
created  and  maintained.  They  are  thus  in- 
terested both  in  their  individual  and  repre- 
sentative characters  in  the  continuance  of 
the  institution  with  all  its  beneficent  results. 

But  it  was  urged  that  they  are  not  Injured 
because  they  will  receive  back  whatever  mon- 
ey they  originally  deposited,  with  interest 
and  a  share  of  the  surplus.  But  is  it  true 
that  they  are  not  injured  in  fact?  Is  it  not 
Bupposable  that  they  may  prefer  to  have  the 
Institution  continued,  and  Its  surplus  de- 
voted to  giving  it  stability  and  strength  in 
a  financial  storm,  and  at  all  times  to  con- 
tribute to  tbe  expenses  of  Its  management, 
rather  than  now  to  receive  a  share  In  their 
hands?  And  is  not  such  the  policy  of  flie 
law?  And,  if  so,  are  they  not  entitled  to  be 
heard  both  on  their  own  account  and  that  of 
oifufiT  present  and  prospective  depositors? 

/with  regard  to  the  divlBlon  of  the  surplus. 
There  is,  indeed,  no  known  mode  of  dividing 
a  surplus  of  a  savings  bank,  when  such  di- 
vision becomes  necessary,  except  among  the 
bona  fide  depositors  at  the  time  of  the  disso^. 
lutlon.  Morristown  Sav.  Inst.  v.  Roberts,  42 
N.  J.  Eq.  496,  8  Atl.  815.  But  It  does  not 
follow  that  such  division  is  Just  and  equita- 
ble. It  Is  a  rule  of  convenience  and  necessi- 
ty, not  of  equity.  Ckmsider,  in  that  connec- 
tion, tbe  temptation  of  eleventh-hour  peo- 
ple to  come  in  as  depositors  in  anticipation 
of  dissolution.  In  fact,  I  am  confirmed  In 
the  view  I  stated  at  the  argument,  that  the 
attempt  to  make  an  equitable  division  of  tbe 
surplus  of  a  savings  institution,  such  as  we 
have  to  deai  with  here,  presents  an  Insoluble 
problem.  That  surplus  is  the  result  of  the 
surplus  earnings  of  all  tbe  money  that  has 
been  deposited  by  all  the  depositors  from 
the  beginning  of  tbe  bank.  It  is  well  known 
that  nuiny  of  those  have  already  withdrawn, 
and  thereby,  as  it  has  been  well  said,  have 
abandoned  their  share  in  the  surplus;  but  it 
by  no  means  follows  that  the  equitable  rights 
of  those  who  remain  are  any  greater  by  such 
abandonment  than  they  would  have  beoi 
without  it  Then,  of  those  who  remain  at 
the  end,  some  have  been  depositors  for  a 
longer  time  than  the  others.  The  present 
case  presents  an  example  of  that.  In  my 
opinion,  the  true  status  of  a  surplus  is  that  it 
is  held  by  tbe  institution  in  trust  for  the 
benefit  of  the  immediate  community  In  assist- 
ing to  maintain  and  perpetuate  the  existence 
of  the  institution.  J 

It  is  admitted  by  the  answer  that  the  com- 
plainant and  her  children  have  been  deposit- 
ors for  many  years,  and  her  equity  is  much 
greater  than  the  new  depositors'.  This  Insti- 
tution is,  as  I  have  said,  a  public  Institution, 
created  and  promoted  by  the  state  for  the 
benefit  of  such  as  may  deposit  therein.  The 
deposits  of  the  complainant  and  her  children 
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are  not  large,  and  It  cannot  be  said  that  she 
Is  not  one  of  those  who  come  within  the  por- 
ylew  of  the  object  of  snch  Institution.  By 
becoming  a  depositor,  she  becomes  peculiarly 
interested  In  the  institution,  and  in  its  per- 
manency and  continuance,  and  that  Interest 
Is  over  and  above  that  of  the  public  at  large. 
She  has  a  right  to  say  that  she  prefers  to 
have  the  Institution  continue,  rather  than  to 
have  it  wound  up  and  to  take  her  share  of  the 
surplus,  and,  tn  my  Judgment,  she  has  a 
right  to  say  this,  not  only  as  a  depositor, 
but  as  a  citizen  for  whose  benefit  it  was  cre- 
ated. The  object  of  an  accumulation  of  sur- 
plus is,  as  before  remarked,  to  guard  against 
loss  to  the  depositors  In  those  ever  recurring, 
but  seldom  expected,  financial  revulsions 
which  from  time  to  time  sweep  over  the 
country  and  cause  a  temporary  depreciation 
In  the  value  of  the  best  investments.  The 
surplus  also  serves  by  its  earnings  to  dimin- 
ish the  cost  to  the  present  depositors  of  the 
management  of  the  institution.  The  com- 
plainant, then,  may  well  come  to  the  conclu- 
sion that  it  is  more  to  her  pecuniary  Interest 
to  have  that  Institution  continue  as  a  custo- 
dian of  her  deposit,  than  to  receive  back  the 
amount  of  her  deposit,  with  her  share  in  the 
surplus.  It  is  plain  that  the  natural  dispo- 
sition of  many  depositors  In  an  Institution  of 
this  kind,  with  a  large  surplus,  would  be  to 
have  the  same  wound  up,  provided  they  get 
a  share  of  the  surplus.  Hence,  the  larger 
the  surplus,  the  more  thoroughly  establish- 
ed the  Institution,  the  greater  the  relative 
amount  of  Its  surplus  to  its  deposits,  the 
more  anxious  many  of  the  depositors  wonid 
be  to  have  It  wound  up.  And  this  peculiar 
situation  tends  to  Justify  the  conclusion  at 
which  I  have  arrived,  that  the  Legislature  in- 
tended the  managers  in  this  case  to  act  Ju- 
dicially and  Judiciously  and  disinterestedly 
for  the  good  of  the  public  in  the  exercise  of 
the  Judgment  confided  in  tbem  by  the  act  of 
1002.  . 

For  these  reasons,  I  shall  advise  an  order 
that  the  restraint  be  continued  until  the  final 
hearing  of  the  cause. 


FORST  et  al.  v.  KIRKPATRICK  et  aL 

(Court  of  Chancery  of  New  Jersey.    March  20, 
1908.) 

CONTRACT  WITH  FIRM— CHANQB  OP  FIRM— 
CONTINUANCE  OF  BUSINESS— ENFORCEMENT 
BY  NEW  FIRM— PAYMENTS— APPLICATION. 

1.  Where  a  mortgage  is  given  a  firm,  and 
thereafter  one  of  the  members  retires,  the  new 
firm,  although  pursuing  the  same  business  and 
under  the  same  name,  cannot  enforce  the  obli- 
gation unless  the  right  to  enforce  it  is  acquired 
by  a  new  contract. 

2.  Where,  after  the  dissolution  of  a  firm,  an 
account  with  It  is  carried  on  as  a  mnulng  ac- 
count with  the  succeeding  firm,  payments  made 
to  the  succeeding  firm,  unless  appropriated,  will 
go  to  discbarge  the  oldest  items  of  the  account. 

Suit  by  Joseph  M.  Forst  and  others  against 
Maria  KIrkpatrick  and  others  to  foreclose  a 
mortgage.    Bill  dismissed. 


B.  B.  Hutchinson,  for  complainants.  James 
Buchanan,  for  defendant  Maria  KIrkpatrick. 
Bcott  Scammell,  for  defendant  Maria  K. 
Vroom. 

REED,  y.  0.  Hie  mortgage  aongbt  to  be 
foreclosed  was  made  by  Alexander  KIrkpat- 
rick, the  husband  of  Maria  KIrkpatrick,  the 
defendant,  to  Daniel  P.  Forst,  WUliam  H. 
Sklrm,  Charles  W.  Leeds,  and  Joseph  M. 
Forst  partners  trading  as  D.  P.  Forst  &  Co. 
It  was  executed  March  18,  1875,  and  purport- 
ed to  be  made  to  secure  the  sum  of  $1,300. 
Mr.  Leeds  and  Mr.  D.  P.  Forst  are  dead,  and 
William  H.  Sklrm  has  assigned  his  Interest  In 
all  the  assets  of  the  firm  to  the  present  mem- 
bers of  the  firm  of  D.  P.  Forst  &  Co.,  who 
are  the  complainants. 

On  January  18,  ISTd,  Alexander  KIrkpat- 
rick, through  one  Ctiarles  Huston,  conveyed 
the  property  mortgaged  to  hla  wife  Maria, 
who  now  owns  the  equity  of  redemption. 
Previous  to  and  at  the  time  the  mortgage  was 
made,  the  firm  of  D.  P.  Forst  &  Co.  were 
wholesale  dealers  In  groceries  and  provisions, 
and  Alexander  KIrkpatrick  was  a  retail  deal- 
er in  the  same  articles,  and  bought  his  anp- 
plles  from  the  firm.  At  the  date  of  the 
mortgage  he  owed  the  firm  |1,286.  Contem- 
poraneous with  the  execution  of  the  mort- 
gage, the  following  paper  was  signed  by  the 
firm:  "Whereas,  Alexander  KIrkpatrick  and 
wife  have  this  day  executed  and  delivered  to 
Daniel  P.  Forst,  William  H.  Sklrm,  Charles 
W.  Leeds,  and  Joseph  M.  Forst,  partners 
trading  as  D;  P.  Forst  it  Co.,  a  bond  and 
mortgage  on  a  certain  lot  of  land  and  prem- 
ises, situate  on  the  easterly  side  of  Clinton 
street,  in  the  city  of  Trenton.  N.  J.,  securing 
the  payment  of  the  sum  of  $1,S00,  with  In- 
terest In  one  year  from  the  date  thereof. 
Now  we  do  hereby  certify  that  the  said  bond 
and  mortgage  were  executed  and  delivered  to 
us  as  collateral  security  for  the  present  and 
future  Indebtedness  of  the  said  Alexander 
KIrkpatrick  to  the  said  firm  of  D.  P.  Forst 
&  Co."  After  the  execution  of  these  papers, 
Alexander  KIrkpatrick  continued  to  deal  with 
D.  P.  Forst  &  Co.  as  before,  and  the  amount 
due  to  the  firm  on  March  18,  1875,  was  car- 
ried along  as  a  part  of  the  current  accomit 
until  the  final  close  of  the  account  on  May 
6,  1899.  On  January  31,  1879,  Charles  W. 
Leeds  withdrew  from  the  firm,  releasing  Ills 
Interest  therein  to  the  remaining  partnera 
On  January  1,  1883,  William  a  Covert  be- 
came a  member  of  the  firm.  On  May  9, 
1897,  Daniel  P.  Forst  died,  bequeathing  his 
interest  in  the  firm  to  Joseph  M.  Forst  On 
July  1,  1901,  William  H.  Skhrm  retired,  trans- 
ferring hlB  Interest  to  the  remaining  partners, 
the  complainants  herein.  During  the  entire 
life  of  the  current  account  between  the  par- 
ties, cash  was  received  from  time  to  time  and 
credited  to  Alexander  KIrkpatrick.  In  1883, 
1884,  and  188G,  certain  payments  were  made 
by  Mrs.  KIrkpatrick,  viz.:  April  6,  1883,  $50; 
May  31st  $25;   Jane  27tta,  $25;    September 
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2Stta.  930;  In  1884,  AprU  2l8t,  |30;  November 
lOtb,  $40;  In  1888,  Jnly  2lBt,  $50.  It  ap- 
pears tbat  nothing  was  said  at  tbp  time  of 
these  payments,  or  Indeed  at  the  time  of  any 
other  payment,  respecting  the  bond  and  mort- 
gage In  snlt  The  payments  made  by  Mrs. 
Klrkpatrlck  were  entered  In  a  passbook  In 
tlie  possession  of  lira.  Klrkpatrick  nnder  the 
foUo'wing  heading:  "Alexander  Klrkpatrlck. 
In  accoimt  with  D.  P.  Forst  &  Co."  The 
question  is  whether,  after  the  lapse  of  time 
since  the  execution  of  the  mortgage.  It  can 
be  now  enforced.  The  defendants  Insist  that. 
Inasmuch  as  more  than  20  years  Intervened 
between  the  execution  of  tlie  mortgage  and 
the  filing  of  this  bill  without  recognition  by 
the  mortgagor  or  by  Mrs.  Klrkpatrlck  of  the 
existence  of  a  mortgage,  the  right  of  entry 
is  barred. 

On  flie  part  of  the  complainants  it  Is  insist- 
ed that  there  have  been  payments  upon  the 
mortgage  debt  which  have  kept  the  mort- 
gage alive.  It  is  suggested  by  the  counsel 
for  the  complainants  that  the  firm  of  D.  P. 
Forst  &  Co.  was  an  entity,  which  continued 
In  existence  during  all  the  fluctuations  in  Its 
membership;  that  the  security  of  the  mort'^ 
gage  covered  all  the  merchandise  sold  by 
these  different  firms;  and  that  all  payments 
made  to  them  must  be  regarded  as  pay- 
ments upon  the  debt  secured 'by  the  mort- 
gage. 

It  Is  entirely  settled.  In  respect  to  the  con- 
tractual relations  between  a  ,firm  and  another 
person  or  firm,  that  those  relations  are  con- 
fined to  the  members  of  the  firm  with  whom 
the  contract  was  made.  Upon  the  death  or 
discharge  of  a  member,  or  upon  the  Introduc- 
tion of  a  new  member,  the  new  combination 
constitutes  a  distinct  entity.  The  new  firm, 
although  pursuing  the  same  business  nnder 
the  same  name  as  the  preceding  firm,  is  ir- 
responsible for  and  unable  to  enforce  the  ob- 
ligations of  the  contract  with  the  dissolved 
partnership,  unless  such  responsibility  is  as- 
sumed, or  the  right  to  enforce  Is  acquired, 
by  a  new  contract.  A  mortgage  given  to  a 
firm  can  be  enforced  only  by  the  members 
or  surviving  members  of  that  firm.  Where 
securities  have  been  deposited  in  a  bank  to 
secure  future  advances,  and  a  change  has  oc- 
curred in  the  banking  firm  before  the  mak- 
ing of  some  of  the  advances,  prima  facie  the 
securities  extend  only  to  those  advances 
which  are  made  by  the  firm,  whilst  its  mem- 
ben  continue  the  same  as  when  the  securi- 
ties were  deposited.  And,  similarly,  If  a 
partner  pledges  his  separate  property  for  fu- 
ture advances  to  be  made  to  his  firm,  and  he 
afterwards  dies,  an  advance  made  after  his 
death  to  his  surviving  partners  will  not  be 
chargeable  against  the  property  pledged. 
Undley  on  Partnerships,  mar.  119;  Abat  v. 
Penny,  19  La.  Ann.  289. 

It  requires  a  new  agreement  to  extend  the 
security  given  to  the  old  firm  for  advances 
by  it,  so  as  to  make  the  security  available 
to  cover  advances  made  by  a  new  firm.    In 


Kensington  Bx  parte,  2  Ves.  &  B.  70,  deeds 
were  deposited  with  a  firm  of  bankers,  to  re- 
main as  collateral  security  for  the  balance 
of  any  sum'  which  the  bankers  might  at  any 
time  advance  for  the  borrower's  account 
One  of  the  members  of  the  firm  of  bankers 
retired,  and  advances  were  afterwards  made 
to  the  borrower.  Lord  Eldon  held  that  the 
security,  originally,  only  covered  advances 
made  while  the  firm  remained  the  same,  and 
that  there  must  be  an  agreement  proved  to 
make  It  cover  subsequent  advances.  In  Kx 
parte  Alexander,  1  Olyn.  &  J.  409,  the  same 
rule  was  applied,  but  an  agreement  was 
found  to  have  been  made,  after  the  change 
of  partnership,  expressly  pledging  the  same 
securities  with  the  new  firm  to  secure  the 
debt  of  the  old,  as  well  as  the  debt  of  the 
new  partnership.  In  Ex  parte  Alarsh,  2  Rose, 
239,  a  new  agreement  was  found  upon  the 
construction  of  a  letter  written  to  the  new 
firm.  In  the  present  case  there  is  not  a 
scrap  of  testimony  to  show  any  such  agree- 
ment It  does  not  appear  that  the  bond  and 
mortgage  was  ever  named  between  the  par- 
ties from  the  date  of  Its  execution.  It  fol- 
lows, therefore,  that  the  mortgage  of  March 
18,  1875,  secured  only  the  moneys  then  due, 
and  advances  made  up  to  the  date  of  the  re- 
tirement of  Mr.  Leeds  on  January  31,  1879. 
At  tbat  date  there  was  due  to  the  firm,  for 
the  balance  due  at  the  time  of  the  execu- 
tion of  the  mortgage,  together  with  advances 
subsequently  made,  less  payments  of  cash 
by  the  mortgagor,  a  balance  of  $1,221.27. 
Now,  as  already  remarked,  in  no  payment 
and,  therefore,  of  course,  in  no  payment  sub- 
sequent to  January  31,  1879,  was  the  bond 
and  mortgage  mentioned,  nor  was  there  any 
request  whatever  that  the  sums  paid  should 
be  applied  to  any  particular  account  There 
was  no  appropriation  of  payment  made  by 
the  payors.  By  the  firm,  these  payments 
were  entered  on  the  credit  side  of  the  run- 
ning account  as  they  were  made. 

At  this  point  the  doctrine  of  appropriation 
of  payment  Intervenes.  As  I  have  already 
remarked,  the  balance  due  the  firm  at  the 
time  of  the  execution  of  the  mortgage  was 
carried  along  in  the  current  account  down 
to  1899.  Subsequent  to  January  31,  1879, 
there  appears  to  have  been  paid  to  the  firm 
and  credited  to  Alexander  Klrkpatrlck,  In  its 
books  of  account  sums  amounting  to  $4,961.- 
08,  exclusive  of  the  notes  accepted  by  the 
firm  and  materials  returned  to  the  firm.  The 
well-known  rule  respecting  the  appropria- 
tion of  payments  to  running  accounts  is  that, 
on  a  failure  of  the  payor  to  appropriate, 
the  law  will  discharge  tl;e  first  debit  Items. 
Since  the  case  of  Devaynes  v;  Noble,  1  Mer. 
529,  the  rule  has  been  recognized  that  if, 
after  dissolution  of  a  firm  by  a  change  in  the 
partnership,  an  account  is  carried  on  as  a 
running  account  with  the  succeeding  firms, 
payments  made  to  subsequent  firms,  unless 
appropriated  by  the  party,  will  go  to  dis- 
cbarge the    oldest    items  of    the    account 
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Bates  on  Partnersblp,  par.  ^B7;  Slmson  v. 
Cooke,  1  BJng.  462;  Bodenham  v.  PnrduiB, 
2  B.  &  Aid.  38;  Pemberton  t.  Cakes,  4  Boss. 
154;  Bank  of  Scotland  v.  Obristle,  8  d.  & 
Fin.  214. 

This  case,  then,  seems  to  stand  thus:  The 
only  payments  made  upon  the  mortgage  debt 
are  not  so  made  expressly  by  the  payor,  bat 
only  by  legal  appropriation,  which  can  In 
any  way  be  regarded  as  a  recognition  by  the 
payor  of  the  existence  of  the  mortgage.  If, 
however.  It  conld  be  regarded  as  a  payment 
upon  the  mortgage,  the  application  of  such 
payments  extinguishes  the  mortgage  debt  en- 
tirely. I  am  therefore  constrained  to  the 
conclusion  that  the  complainants'  bill  mast 
be  dismissed. 


KLINB  T.  WILLIAMS  et  aL 

(Sapreme  Court  of  New  Jersey.    March  IS, 
1908.) 

BJBCTMBNT— MESNB  PR0FIT8— PLBADINO. 

1.  In  ejectment  there  cannot  bo  a  recovery  of 
damages  for  mesne  profits;  the  declaration  not 
making  claim  therefor,  as  required  by  Gen.  St. 
p.  1289,  i  45,  and  Sup.  Ct.  rule  85,  when  it  U 
desired  to  bold  defendants  for  use  and  occnpa- 
tion,  but  merely  demanding  possession  of  the 
premises,  alleging  that  plaintiff  had  been  wrong- 
tolly  deprired  thereof. 

Error  to  Circuit  Court,  Atlantic  County. 

Ejectment  by  Sarah  A.  Kline  against  John 
Williams  and  others.  Judgment  for  plaiu- 
tlfC.    Defendants  bring  error.    Beversed. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKBL,  FORT, 
and  PITNEY,  JJ. 

Harry  Wooton  and  William  I.  Garrison, 
for  plaintiffs  in  error.  Allen  B.  Endlcott,  for 
defendant  In  error. 

GL'MMERE,  C.  J.  This  action  was 
brought  by  the  defendant  in  error,  the  plain- 
tiff below,  to  recover  possession  of  certain 
premises  In  the  city  of  Atlantic  City,  leased 
by  her  to  the  defendant  Williams  for  a  term 
extending  from  the  13th  day  of  June,  1901, 
to  the  23d  day  of  September  of  the  same 
year.  In  and  by  tbe  lease  between  the  par- 
ties, which  was  in  writing,  the  defendant 
covenanted  not  to  assign  it,  nor  to  underlet 
the  premises  leased  thereby,  nor  to  permit 
any  person  or  persons  to  occupy  the  same, 
or  any  part  thereof;  and  it  was  provided  in 
the  lease  that,  if  default  should  be  made  in 
any  of  Its  covenants,  then  it  should  be  void, 
and  that  the  plaintiff  should  have  a  right, 
without  notice,  to  re-enter  the  said  premises 
and  remove  all  persons  therefrom,  or  to  pro- 
ceed by  action  for  the  recovery  of  the  pos- 
session thereof.  It  appeared  from  the  evi- 
dence submitted  by  the  plaintiff,  and  it  was 
not  denied  by  the  defendants,  that  during  the 
term,  and  about  August  15tb,  the  defendant 
Williams  and  his  family  moved  out  of  the 

1 1.  Bee  SJestment,  vol.  17,  Cent  Dig.  |  457. 


premises,  and.  the  defendant  Welsh  and  bis 
family,  by  the  permission  of  Williams,  mov- 
ed In  and  occupied  the  same,  and  that  the 
latter  continaed  In  possession  thereof  until 
the  commencemoit  of  this  suit  This  was  in 
direct  violatioh  of  one  of  the  covenants  of 
the  lease,  and,  by  tbe  express  terms  of  that 
instrument,  worked  a  forfeitore,  and  entitled 
the  plalntlfr  to  re-enter.  It  was  proper, 
therefore,  for  tbe  trial  judge  to  direct  the 
Jury  to  find  by  their  verdict  that  the  plain- 
tiff was  entitled  to  recover  possession  of  tbe 
premises.  In  addition  to  tbe  evidence  al- 
ready alluded  to,  the  plaintiff  offered  testi- 
mony showing  that  the  rental  value  of  the 
premises  during  the  period  of  possessitm  by 
the  defendant  Williams  was  $301.  No  con- 
tradictory evidence  being  offered  on  behalf 
of  the  defendants,  the  trial  Judge  charged  the 
Jury  to  assess  damages  in  favor  of  the  plain- 
tiff, and  against  the  defendants,  in  the 
amonnt  mentioned,  for  use  and  occapation. 
The  question  of  liability  for  use  and  occa- 
pation was  not  within  the  Issue  raised  by  the 
pleadings.  By  her  declaration  the  plaintiff 
demanded  possession  of  the  locus  in  quo,  al- 
leging that  she  was  wrongfully  deprived 
thereof  by  the  defendants,  and  this  was  her 
whole  claim.  If  she  had  desired  to  hold  the 
defendants  for  the  use  and  occupation  of  the 
premises  after  the  forfeiture  bad  been  In- 
curred, the  statute  required  that  she  shonld 
make  claim  therefor  in  her  declaration. 
Ejectment  Act,.  Gen.  St.  p.  1289,  8  45;  Sa- 
preme Court  rule  85.  Not  having  done  this. 
It  was  error  for  the  trial  Judge  to  direct  the 
Jury  to  assess  damages  against  the  defend- 
ants for  mesne  profits.  As  this  is  assigned 
for  error,  tbe  Judgment  imder  rerlcfw  shoold 
be  reversed. 


SELLEB  et  al.  v.  QBEEN  et  aL 

SAME  V.  WOODBUEY  MFO.  CO.  et  aL 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

NEW    TRIAL-SEFARATB    ACTI0NB-8INOLB 
VERDICT. 

1.  Where  two  separate  actions  by  the  same 
plaintiffs  against  different  defendants  were  tried 
together,  and  the  judge  charged  that  the  ac- 
tions were  separate,  and  gave  separate  instrnc- 
tions  in  each  case,  and  the  jury,  notwithatand- 
ing,  returned  but  a  single  verdict  against  all 
the  defendants  In  both  cases,-  a  new  trial  was 
necessary. 

Actions  by  Bobert  W.  Seller  and  another 
against  George  G.  Green  and  others,  and  by 
the  same  plaintiffs  against  the  Woodbury 
Manufacturing  Company  and  another.  Tbe 
Jury  returned  a  single  verdict  against  all  tbe 
defendants  in  both  cases.  On  rnle  to  show 
cause.    Bule  made  absolute. 

Argued  before  GUMMEBE,  O.  J.,  and 
VAN  SYCKEL,  FOBT,  and  PITNEY,  JJ. 

John  Melrs,  for  plaintiffi.  ▲.  H.  Swack- 
bamer,  for  defendants. 
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PBR  CUBIAM.  These  are  actions  of  tort, 
and  were  tried  together  at  the  Camden  dr- 
cnlt.  The  state  of  the  case  shows  that  the 
defendants  In  one  case  were  charged  with 
an  unlawfnl  entry  upon  the  plaintiffs'  prem- 
ises on  the  9th  day  of  January,  1001,  and  the 
defendants  In  the  other  case  were  charged 
with  a  separate  and  independent  act  of  tres- 
pass committed  upon  the  same  premises 
three  days  later.  The  trial  judge  instructed 
the  Jury  that  the  actions  were  separate,  and 
gave  separate  Instructions  In  each  case.  In 
spite  of  this,  the  Jury  rendered  but  a  single 
verdict,  which  was  a  finding  of  $3,600  dam- 
ages as  against  all  the  defendants  in  the  two 
cases,  saving  one  individual,  who  was  dis- 
charged by  order  of  the  Judge.  It  is  obvious 
that  this  mistake  on  the  part  of  the  Jury  can 
only  be  remedied  by  a  new  trial. 

Let  the  rules  to  show  cause  be  made  ab- 
solute. 


TUCKER  ▼.  ERIB  RT.  CO. 

OEIIi  T.  SAME. 

(Supreme  Court  of  New  Jersey.     March  18, 
1903.) 

MALICIOUS    PROSECUTION^ARRBST    BY    RAIL- 
WAT  POLICBMAN— LIABILITY  OP  COMPANY. 

1.  Act  Respecting  Rallroadg  and  Canals  (Gen. 
St.  p.  2671)  S  22,  empowers  the  Governor,  on 
application  of  a  railroad  corporation,  to  com- 
misaion  such  persons  as  the  company  may  des- 
ignate to  act  as  policemen  for  ft.  Section  23 
gires  persons  so  appointed  the  pbwers,  in  the 
counties  through  which  the  railroad  may  run, 
o{  policemen  and  constables.  Section  25  re- 
qaires  the  compenaation  of  such  policemen  to  be 
paid  by  the  company.  Section  27  provides  that, 
when  the  company  no  longer  requires  their  serv- 
ices, it  shall  file  notice  with  the  Secretary  of 
State,  wbereuppn  the  power  of  such  policeman 
■liall  cease.  Held,  that  the  railroad  company 
was  not  liable  for  a  false  arrest  and  malicious 
prosecution  made  and  Instituted  by  its  police- 
men on  their  own  responsibility. 

Actions  by  Patrick  Tucker  and  Jacob  Geil 
against  the  £Me  Railway  Company.  On  rules 
to  show  cause.    Rules  absolute. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

John  J.  Fallon,  for  plaintiffs.  Corbln  & 
Corbln,  for  defendant 

GUMMERE,  C.  J.  Tucker  and  Gell,  the 
plalutiilB  in  these  cases,  were  arrested  while 
at  the  "oil  switch"  of  the  Erie  Railroad  Com- 
pany, in  the  village  of  Garfield,  on  the  even- 
ing of  the  8th  day  of  November  last,  by  one 
Dwyer,  without  a  warrant,  upon  a  charge  of 
stealing  the  brass  Journals  from  some  freight 
cars  which  were  standing  on  the  company's 
tracks  at  that  point  They  were  first  taken 
I?  Dwyer  to  the  ofilce  of  the  Standard  Oil 
Company,  which  was  near  at  hand.  While 
they  were  there,  two  other  men  (Flynn  and 
Delnrey)  came  to  the  ofilce;  and,  shortly  aft- 
er their  arrival,  Dwyer,  with  their  assistance, 
took  the  plalntiffB  before  a  magistrate  whose 


o£Sce  was  in  the  building,  where  a  oomplaint 
was  made  against  them  by  Dwyer,  charging 
them  with  the  larceny  of  the  Joiumals.  On 
this  complaint  the  plaintiffs  were  committed 
to  the  county  Jail  by  the  magistrate,  and 
Flynn  and  Delurey  took  them  to  Hacken- 
sack,  where  the  county  Jail  was  located,  and 
there  delivered  them  Into  the  custody  of  the 
Jailer.  They  were  subsequently  indicted  for 
the  offense  charged  against  them  in  Dwyer's 
complaint.  The  trial  of  the  indictment  re- 
sulted in  an  acquittal.  The  plaintiffs  then- 
each  of  them— Instituted  a  suit  against  the 
defendant  company  for  false  arrest  and  ma- 
licious prosecution.  Their  suits  were  tried 
together  by  consent  and  resulted  in  Terdlcts 
In  their  favor. 

The  responsibility  of  the  defendant  com- 
pany is  rested  upon  the  doctrine  of  respon- 
deat superior;  and  the  primary  question  pre- 
sented by  these  rules  to  show  cause  is  wheth- 
er the  three  men,  Dwyer,  Flynn,  and  De- 
lurey, in  causing  the  arrest  and  Imprisonment 
of  the  plaintiffs,  were  acting  as  the  agents 
or  servants  of  the  defendaht  company.  The 
evidence  shows  that  they  were  "railway  po- 
licemen," appointed  and  commissioned  as 
such,  on  the  application  of  the  defendant 
company,  l>y  the  Gkivemor  of  the  state.  In 
pursuance  of  the  authority  conferred  upon 
him  by  the  act  respecting  railroads  and 
canals  (Gen.  St.  p.  2671).  By  the  provision 
of  section  22  of  that  act,  the  Governor,  upon 
the  application  of  any  railroad  corporation 
made  to  him  to  commission  such  persons  as 
the  corporation  may  designate,  to  act  as  po- 
licemen for  such  corporation,  "may  appoint 
such  persons,  or  so  many  of  them  as  he  may 
deem  proper,  to  be  such  policemen,  and  shall 
issue  to  such  person  or  persons  so  appointed 
a  commission  to  act  as  such  policemen,  a 
copy  of  which  commission  shall  be  filed  in 
the  office  of  the  Secretary  of  State."  The 
twenty-third  section  of  the  act  declares  "that 
every  person  so  appointed  shall,  in  the  coun- 
ties through  which  such  railroad  may  run, 
possess  all  the  powers  of  policemen  and  of 
constables,  In  criminal  cases,  of  the  several 
cities,  wards  of  cities,  and  townships  in  such- 
counties."  By  the  twenty-fifth  section  of 
the  act  the  compensation  of  such  policeman 
is  required  to  be  paid  by  the  company  upon 
whose  application  they  are  appointed;  and, 
by  the  twenty-seventh  section,  whenever  the 
company  shall  no  longer  require  the  services 
of  such  policemen  it  shall  file  a  notice  to 
that  effect  in  the  ofilce  of  the  Secretary  of 
State,  and  thereupon  the  power  of  such  po- 
licemen shall  cease  and  determine.  It  Is 
plain,  from  a  reading  of  the  provisions  of  this 
statute,  that  although  these  men  were  ap- 
pointed on  the  Application  of  the  defendant 
company,  received  their  compensation  from 
it  and  were  subject  to  be  divested  of  their 
powers  by  its  act,  they  were  nevertheless 
state  officers,  charged  with  the  performance 
of  public  duties.  They  were,  in  law,  police 
officers,  constables,  authorized  to  arrest  per- 
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■ona  gnllty  of  criminal  offenses  or  breaches 
of  the  peace,  not  only  In  cases  where  the 
property  of  the  company  was  involved,  but 
In  every  case  where  the  crime  was  commit- 
ted or  the  peace  broken  within  the  bound- 
aries of  any  of  the  counties  through  which 
the  company's  railroad  ran.  For  the  proi>er 
discharge  of  their  official  duties,  as  well  as 
for  the  proper  exercise  of  their  official  pow- 
ers, they  were  responsible,  not  to  the  defend- 
ant company,  but  to  the  state.  Healey  v. 
T^throp,  171  Mass.  263;  60  N.  E.  540;  Tol- 
cbester  Beach  Imp.  Co.  v.  Steinmaler,  72 
Md.  313,  20  Atl.  188,  8  L.  B.  A.  846.  In  or- 
der, therefore,  to  render  the  defendant  com- 
pany legally  responsible  for  the  unwarranted 
Arrest  made  by  them,  and  the  subsequent 
criminal  prosecution  maliciously  instituted 
by  Dwyer,  It  was  necessary  to  show  that 
their  action  was  Instigated  by  the  company, 
or  by  some  of  Its  officers  or  employes;  that 
what  they  did  was  done  by  them  as  agents 
of  the  company,  and  not  solely  of  their  own 
volition,  as  peace  officers.  Jardine  v.  Cor- 
nell. 60  N.  J.  Law,  485,  14  Atl.  690. 
No  such  evidence  was  offered.  On  the  con- 
trary, the  case  made  by  the  plaintiffs,  and 
nstnblished  as  true  by  the  verdict  of  the 
Jury,  under  the  charge  of  the  court,  was  that 
their  arreat  was  made  by  Dwyer  on  his  own 
responsibility,  without  consultation  with  or 
instruction  from  any  one,  and  without  the 
existence  of  any  facta  to  Justify  him  tn  his 
action;  that  this  was  equally  true  of  the  ac- 
tion of  Dwyer,  Flynn,  and  Delurey  In  tak- 
ing the  plaintiffs  before  the  magistrate;  and 
that  the  subsequent  prosecution  was  mall- 
doosly  Instituted  by  Dwyer,  and  was  at- 
tempted to  be  supported  by  evidence  manu- 
factured by  him,  with  tiie  assistance  of 
Klynn,  for  the  purpose  of  making  it  appear 
that  the  plaintiffs  were  guilty  of  the  charge 
which  Dwyer  had  made  against  them.  So 
far  as  the  case  shows,  the  indictment  subse- 
quently found  against  the  plaintiffs  was  not 
procured  by  the  defendant  company,  nor  by 
any  one  acting  in  Its  behalf,  and  was  prose- 
cuted by  the  state  without  any  suggestion 
by  or  assistance  from  it. 

The  mlea  to  show  cause  should  be  made 
absolute. 


WILTBANK  T.  AUTOMATIC  ABfDSBJiBNT 
MACH.  CO. 

(Supreme  Oonrt  of  New  Jersey.     Feb.  25, 
1903.) 

CORPORATIONS— AGREEMENT  BETWEEN   COR- 
PORATORS—COMPENSATION FOR  8ERVICE8. 

1.  An  agreement  between  the  corporators  of 
a  company  that  in  consideration  of  their  respec- 
tive serrices  to  each  other  and  to  the  company, 
and  of  a  payment  of  $1  by  each  to  the  other  of 
tiiem,  the  remainder  of  the  company's  stock, 
after  paying  with  it  for  property  and  patent 
rtehts  acquired  by  the  company,  shonld  be  di- 
vided among  them,  did  not  preclude  a  recovery 
for  services  rendered  by  one  of  the  parties  as 
manage  of  the  company. 


Action  by  Peter  W.  WUtbank  against  the 
Automatic  Machine  Company.  There  was  a 
verdict  for  plaintiff,  and  defendant  takes  out 
a  rule  to  show  cause.    Bule  discharged. 

Argued  November  term,  1902,  before  6UM- 
MEKE,  C.  J.,  and  VAN  SYCB^iL,  FOBT, 
and  PITNEY,  JJ. 

John  W.  Wescott,  for  plaintiff.  Clarence 
T.  Atldnson,  for  defendant 

FEB  CI7BIAM.  This  action  was  brought 
by  the  plaintiff  to  recover  compensation  for 
services  rendered  by  lilm  as  manager  of  the 
defendant  company.  The  Jury  rendered  a 
verdict  in  his  favor  for  $460.  It  appeared  In 
evidence  in  the  cause  that  the  plaintiff  was 
one  of  the  Incorporators  of  the  defendant 
company,  and  that  at  or  about  the  time  of 
the  organization  of  the  company  he  and  his 
fellow  Incorporators  entered  into  a  written 
contract  by  the  provisions  of  which  the  par- 
ties thereto  agreed  that  in  consideration  of 
their  respective  services  to  each  other  and 
the  company,  and  in  consideration  of  |1 
paid  by  each  to  the- other  of  them,  so  mncb 
of  the  company's  stock  as  was  left  aft^ 
paying  with  It  for  certain  patent  rights  and 
property  acquired  by  the  company  should  be 
divided  among  them.  The  ground  upon 
which  a  new  trial  is  asked  by  the  defendant 
is  that  by  the  terms  of  this  agreement  the 
plaintiff  was  not  entitled  to  recover  com- 
pensation for  his  services  as  manager  of  the 
company,  exeept  by  the  allotment  of  his 
share  of  the  company's  stock  to  him.  The 
services  referred  to  In  the  written  contract 
were  those  rendered  by  the  parties  prior  to 
and  at  the  time  of  the  Incorporation  of  the 
company,  and  such  services  as  should  aft- 
erwards be  rendered  by  them  as  directors. 
This  did  not  include  services  to  be  after- 
ward rendered  by  any  of  the  parties  to  the 
agrreement  as  employes  of  the  company. 

The  rule  to  show  cause  should  be  dis- 
charged. 


DE  BOCHE  V.  MYERS. 

(Supreme  Court   of   New  Jersey.     Feb.   ST, 
1903.) 

DOWBR^FAILURB  TO  ASSIGN— WIDOWS 
QDARANTINB. 

LThe  daughter  of  testator  sued  his  widow 
to  recover  certain  premises  on  the  ground  that 
the  will,  which  Im  nothing  to  the  daughter, 
was  invalid.  It  am^eared  that  the  premises 
were  the  mandon  house  of  the  testator,  and 
that  he  had  resided  there  with  his  wife  up  to 
the  time  of  his  death,  and  that  no  dower  bad 
been  assigned.  Held,  that  a  verdict  for  plaintiff 
was  erroneoos,  since.  If  the  will  was  valid, 
plaintiff  had  no  rights  in  the  premises,  and,  if 
invalid,  defendant  was  entitled  to  the  mansion 
house  by  virtue  of  her  right  of  qnarantine,  un- 
der tile  express  provisions  of  Gen.  St  p.  1278. 
i  2. 

Action  by  Mary  A.  De  Bocbe  against  Sal- 
lie  B.  O.'  Myers.  Verdict  for  plaintiff.  Bole 
to  show  cause  made  absolute. 
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Argued  at  Norember  twin,  1902,  before 
OUMMEBB,  G.  J.,  and  TAN  STCKBL, 
FORT,  and  PITNBT,  JJ. 

Jobn  W.  Wescott,  for  plalntifT.  William 
r.  Boyle   and  B.  O.  Moon,  for  defendant 

OTTMMIIBB],  a  J.  The  plaintUI  was  a 
daughter,  and  the  defendant  was  the  wlfe^ 
of  Charles  Myera,  deceased,  who  at  the  time 
of  his  death  was  seised  of  the  lands  Involved 
In  this  salt  The  real  object  of  the  action  is 
to  test  the  validity  of  the  wUl  of  the  de- 
cedent The  plalntUI  was  cnt  off  by  that 
will,  and  on  the  trial  undertook  to  show,  first 
that  It  bad  not  been  executed  In  compliance 
wltih  tbe  provisions  of  our  statute;  and,  sec- 
ond, that  it  was  the  product  of  undue  Inlln- 
ence.  The  Jury,  after  hearing  the  testimony 
on  tbese  points,  rendered  a  verdict  for  the 
plalntiir.  The  issue  submitted  to  the  Jury 
was  whether  or  not  the  plalntUI  was  entitled 
to  the  possession  of  tbe  premises,  whicli,  at 
tbe  time  of  tbe  bringing  of  tbe  suit  were  oc- 
cupied by  the  defendant  Their  finding  tliat 
she  was  cannot  be  snpported  upon  any  le- 
gal ground.  Tbe  case  was  tried  upon  the 
theory  that  the  right  of  the  plaintiff  depend* 
ed  upon  whether  or  not  the  will  of  her  father 
was  a  nullity.  This  was  a  manifest  mis- 
conception of  tlie  legal  situation.  It  appear- 
ed by  tbe  undisputed  evidence  in  the  case 
that  the  locus  in  quo  was  the  mansion  house 
of  the  testator;  that  he  resided  there,  with 
his  wife,  np  to  the  time  of  Ills  death;  that 
after  his  death  she  continued  to  reside  there 
up  to  the  time  of  the  institution  of  this  anit; 
and  that  no  dower  had  been  assigned  to  her. 
When  those  facts  appeared,  the  right  of 
the  defendant  to  remain  undisturbed,  by  the 
plaintiff,  in  her  occupancy  of  the  premises, 
was  demonstrated.  As  I  have  already  stat- 
ed, this  was  the  mansion  house  of  the  de- 
ceased at  the  time  of  his  death.  If  bis  will 
was  vaUd,  the  plaintiff  bad  no  right  titie,  or 
interest  whatever  in  tbe  premises,  if  his 
will  was  void,  and  tbe  decedent  died  intes- 
tate, the  defendant  by  virtue  of  her  widow's 
right  of  quarantine,  was  entitied  to  tbe  oc- 
cupancy of  the  mansion  house  so  long  as 
her  dower  remained  unassigned.  Oen.  St 
p.  1276,  i  2. 

Tbe  rale  to  abow  came  ahould  be  made  ab- 
solute; 


NEW  JBRSBT  SOO.  FOB  PBBVBNTION 

OP  CEUBI/TY  TO  ANIMALS  v. 

MICKBLOIT. 

(Snpceme  Ooort  of  New  Jersey.     Feb.   25, 
1803.) 

OZRTIOaAHI— RBTtmN-^JUSTICa  OF  THB 
PKACB-RBSIDBNCB. 

1.  On  certiorari  to  review  a  judgment  of  a 
Justice  of  the  peace  Imposing  a  penalty,  an  ob- 
jection that  he  resided  In  a  city  where  there  ez- 
uted  a  district  court  is  not  sustained  when 
them  is  no  proof  thereof. 


2.  Where  a  conviction  before  a  Jostice  of  the 
peace  was  not  sammary,  it  is  not  necessary  that 
the  retam  to  certiorari  nhonld  set  forth  the  tes- 
timony. 

Action  by  the  New  Jersey  Society  for  the 
Prevention  of  Cruelty  to  Animals  against 
Ewald  Mlckeloit  Heard  on  certiorari  on  pe- 
tition of  the  defendant    Affirmed. 

Argued  November  term,  1902,  before  OAB- 
BISON  and  6ABBETS0N,  JJ. 

John  W.  Crandall,  for  prosecutor.  W.  H. 
Darnell,  for  defendant 

FEB  CUBIAM.  Hiis  writ  brings  up  a 
Judgment  of  a  court  for  the  trial  of  small 
causes  in  an  action  for  a  penalty.  Two 
points  are  made:  First  that  the  Justice  of 
tbe  peace  resided  in  Atlantic  City,  where 
there  existed  a  district  court;  second,  that 
the  return  does  not  set  forth  the  testimony. 
As  to  the  first  point  there  is  no  proof  that 
the  JuE>tice  resided  In  Atiantic  City;  as  to  the 
second,  tbe  return  is  snfQcient  this  not  be- 
ing a  summary  conviction. 

The  Judgment  is  afQrmed. 


KNOTT  V.  KNOTT. 

(Court  of  Chancery  of  New  Jersey.    March  11, 
1903.) 

DIVOBCB-RBCORO    IN    OTHBR    BXnT— DIBCLO- 

BURB  OF  PETITIONBR-S  ADDIr- 

TBRY— BFFECT. 

1.  Where  It  appears  that  a  petitioner  for  di- 
vorce on  the  ground  of  desertion  and  adultery 
lias  himself  been  guilty  of  adultery  and  bigamy, 
as  disclosed  by  his  answer  and  affidavit  filed  m 
another  suit  before  the  chancellor,  the  case  will 
be  referred  to  a  master  to  inqnire  into  petition- 
er's right  to  a  decreet  the  statnte  providine 
that,  if  it  shall  appear  to  the  court  that  both 
parties  have  been  guilty  of  adnltery,  no  divorce 
shall  be  granted. 

Suit  by  John  J.  Knott  against  Margaret 
Knott  On  petition  for  divorce  after  a  mas- 
ter's report    Beference  again  ordered. 

Bobert  I.  Bopper,  for  petitioner. 

STEVENSON,  V.  O.  This  is  an  ex  parte 
divorce  suit  The  master  reports  in  favor 
of  a  decree  of  absolute  divorce  in  favor  of 
tbe  petitioner  on  the  ground  of  desertion. 
Tbe  proofs  amply  support  tbe  finding  of  the 
master.  The  marriage  took  place  in  1893. 
In  1894  the  defendant  eloped  with  a  para- 
mour, with  whom  she  subsequentiy  lived. 
Tbe  difficulty  about  the  case  arises  from 
facts  which  were  not  proved  iMfore  the  mas- 
ter, and  of  the  existence  of  which  be  had  no 
notice.  These  facts  were  proved  before  this 
court  in  a  suit  between  one  Lena  Knott  and 
the  said  John  J.  Knott  (reported  51  Atl.  15). 
This  suit  was  commenced  by  a  petition  filed 
by  Lena  Knott  on  December  16, 1901,  setting 
up  that  she  was  married  to  the  said  Jolin  J. 
Knott  In  the  city  of  Pliiladelpbia  on  Novem- 
ber 11,  1899,  and  that  at  tbe  time  of  such 
marriage  John  J.  Knott  was  married  to  an- 
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other  woman,  named  Maggie  Walder.  The 
petition  filed  In  this  present  case  gives  the 
defendant's  name  as  Margaret  Knott,  and 
ber  maiden  name  aa  Margaret  Walder.  There 
seemg  to  be  no  question  about  the  identity  of 
the  parties.  The  object  of  the  first-men- 
tioned suit  was  to  baye  the  marriage  be- 
tween the  petitioner,  Lena  Knott,  and  the 
said  John  J.  Knott  annulled,  and  to  compel 
Bald  John  J.  Knott  to  provide  for  the  sup- 
port and  maintenance  of  the  said  Lena  and 
the  children  of  the  union  of  the  said  Lena 
and  John. 

The  petition  of  Lena  alleged  that  after 
the  Philadelphia  marriage  she  and  Knott  liv- 
ed as  man  and  wife  for  a  year  and  a  half, 
when  Knott  eloped  with  a  woman  named 
Rose  Sonnebrim,  whom  he  married,  and  with 
whom  he  lived  in  Weehawken;  and  that 
Knott  was  Indicted  by  the  grand  Jury  of 
Hudson  county  for  bigamy,  and  pleaded  guil- 
ty, and  was  fined.  The  petition  of  Lena 
Knott  further  alleged  that  the  said  John  J. 
Knott,  before  bis  marriage  to  her,  was  also 
married  to  one  Clara  Seelcer,  from  whom  he 
had  never  obtained  a  divorce;  and  that 
Knott,  after  being  arrested,  confessed  that 
he  had  four  wives,  all  living. 

The  answer  filed  by  Knott  to  the  petition 
of  Lena  admits  bis  marriage  to  Maggie  Wal- 
der on  July  4,  1893,  and  that  he  had  never 
been  divorced  from  her,  and  that  she  was 
sttU  his  legal  wife.  The  answer  further  ad- 
mits that  marriage  ceremony  with  Lena  In 
Philadelphia,  and  that  he  lived  with  Lena 
in  Philadelphia  for  a  short  time,  and  after- 
wards in  Paterson.  The  answer  sets  up  no 
denial  of  the  other  charges  in  the  petition, 
but  interposes  a  single  defense  to  the  eiCect 
that  the  petitioner,  Lena  Knott,  had  full 
knowledge,  when  she  married  the  said  John 
J.  Knott,  "that  he  was  already  married  to 
the  said  Maggie  Walder,  from  whom  he  had 
never  been  divorced." 

In  this  suit  of  Lena  Knott  to  have  her  mar- 
riage annulled  a  motion  was  made  on  her 
behalf  for  alimony  and  counsel  fees  pendente 
lite,  on  whicb  motion  affidavits  were  present- 
ed to  the  court,  which  are  now  on  file  in 
the  cause;  among  them  the  affidavit  of  John 
J.  Knott.  This  affidavit  admits  his  marriage 
to  Lena  in  Philadelphia,  and  the  birth  of  a 
daughter  by  her;  also  admits  that  he  mar- 
ried Maggie  Walder  In  1893,  and  Uved  with 
her  until  October,  1895,  when,  as  the  affida- 
vit states,  the  said  Maggie  deserted  him;  and 
that  neither  party  had  obtained  a  divorce, 
but  that  she,  the  said  Maggie  Walder,  was 
"his  legal  wife";  that  on  July  5,  1896,  "while 
under  the  Infiuence  of  liquor,"  he  was  mar- 
ried to  Clara  Seeker,  and  lived  with  her  for 
about  four  hours  after  the  marriage,  when 
he  left  her,  but  that  neither  party  had  ob- 
tained any  divorce.  The'affldavit  further  al- 
leges that  the  said  Lena  represented  to  him, 
the  said  John  J.  Knott,  that,  as  Maggie  Wal- 
der had  remarried,  he  was  thereby  allowed 
to  marry  again.    The  affidavit  refers  to  the 


indictment  for  bigamy  so  as  to  practically 
admit  the  fact 

Our  divorce  act  provides  that,  If  It  shall 
appear  to  the  court  that  both  iHirties  have 
been  guilty  of  adultery,  no  divorce  shall  be 
decreed.  Ordinarily,  the  defense  of  recrimi- 
nation is  presented  by  the  defendant;  but  a 
divorce  suit  Is  a  somewhat  unique  judicial 
proceeding  in  this  respect:  that  the  state  Ii^ls 
an  interest  to  such  an  extent  that  it  U  often 
referred  to  as  a  third  party  to  the  suit.  It 
is  the  duly  of  the  court  to  see  that  divorces 
are  not  fraudulently  obtained  by  parties  who 
are  not  entitled  thereto.  It  is  not  the  duty 
of  the  court  to  conduct  an  Investigation  into 
the  conduct  of  the  petitioner  in  a  case  like 
this  because  of  rumors  or  suspidons  that  be 
had  been  guilty  of  adultery,  which  would 
bar  him  of  his  divorce.  If  the  same  were 
proved  in  the  case.  But  it  happens  in  this 
instance  that  sworn  testimony,  including  the 
affidavit  of  the  petitioner,  John  J.  Knott, 
himself,  has  been  laid  before  tbe  conrt  re- 
cently in  another  cause,  apparently  proving 
that  the  said  Knott  has  not  only  committed 
adultery  since  his  marriage  with  the  defend- 
ant, from  whom  he  now  seeks  to  be  divorced, 
but  that  he  has  committed  a  series  of  adul- 
teries with  ditferent  women,  and  that  he  has 
also  committed  the  crime  of  bigamy  or  polyg- 
amy, once  in  the  state  of  Pennsylvania,  and 
probably  twice  in  tbe  state  of  New  Jersey. 
The  court  cannot  ignore  these  depositions 
now  on  file  in  the  office  of  its  clerk. 

Of  course,  no  adjudication  against  the  peti- 
tioner would  be  made  upon  tbe  testimony 
above  referred  to,  which  has  not  been  pre- 
sented in  this  cause.  The  testimony  should 
be  brought  into  the  cause,  and  the  petitioner 
should  have  an  ample  opportimity  to  meet  it. 

An  order  of  reference  will  be  advised  to 
the  same  master  who  has  already  reported, 
in  which  order  the  master  will  be  specially- 
directed  to  Inquire  and  report  as  to  the  al- 
leged adulteries  of  the  said  John  J.  Knott 
with  tbe  said  Clara  Seeker,  Lena  Knott,  and 
Rose  Sonnebrnn. 


ZELIFF  V.  WHRITENOUB. 

(Supreme  Court  of  New  Jersey.     F<>b.   25, 
1903.) 

TOWNSHIPS— BOARD  OF  PRBBJHOLiDERS— AP- 
POINTMENT BY  TOWNSHIP  COUMITTEE  — 
DECLARATION  OF  VACANCY. 

1.  Under  Act  March  7,  1901  (P.  L.  1901,  p. 
49),  providing  that  a  vacancy  existing  in  the  of- 
fice of  chosen  freeholder  in  any  township  may 
be  filled  for  the  unexpired  term  by  the  township 
committee,  tbe  township  committee  cannot  ap- 
point to  the  board  of  chosen  freeholders  unless 
there  Is  an  actual  vacancy  for  one  of  the  causes 
specified  in  the  act.  Their  declaration  that  such 
a  vacancy  exists,  ■where  contrair  to  fact,  and 
consequent  appointment  thereon,  is  a  nullity. 

Information  in  the  nature  of  quo  warranto 
on  tbe  relation  of  Daniel  P.  Zelllf  against  Ed- 
gar Whrltenour.  On  demurrer  to  plea.  De- 
murrer overruled. 
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Arpied  November  tenn,  1902,  before  OUM- 
MERB,  O.  J.,  add  VAN  SYOKEL,  FOBT, 
ajid  PITNBT,  JJ. 

FrandB  Scott,  (or  relator.  Jamea  6. 
Blanvelt,  tor  defendant 

FBH  OUBIAM.  By  the  second  section  of 
a  rapplement  to  the  act  to  Incorporate  the 
cho6en  freeholders  In  the  respective  coun- 
ties of  this  state,  approved  March  7,  1901  (P. 
I..  1901,  p.  49),  any  vacancy  existing  in  the 
office  of  chosen  freeholders  in  any  township, 
by  reason  of  resignation,  removal,  death,  or 
any  other  cause,  may  be  filled  for  the  onez- 
plrcd  term  by  the  township  committee.  It 
appears  from  the  Information  in  this  case 
that  the  respondent  was  dniy  elected  a  cho- 
sen freeholder  of  the  county  Of  Passaic  from 
the  township  of  Manchester,  and  that  while 
occnylng  this  office  the  township  committee, 
after  formally  declaring  his  office  vacant  up- 
on the  ground  that  he  had  removed  out  of 
tbe  state,  appointed  the  relator  to  fill  the  al- 
leged vacancy  for  the  unexpired  term.  The 
defendant,  in  his  plea,  denies  that  his  office 
ever  became  vacant,  and  asserts  that  ever 
since  his  election  he  lias  continued  to  be,  and 
still  is,  a  resident  of  the  township  of  Man- 
chester. This  plea  contains  a  complete  an- 
swer to  the  Information.  The  demurrer  ad- 
mits the  facts  set  out  in  it  to  be  tme.  The 
power  of  the  township  committee  to  appoint 
a  member  of  the  board  of  freeholders  for 
this  township  depends  upon  the  existence 
of  the  conditions  prescribed  in  the  statute. 
Their  declaration  that  one  of  the  conditions 
exist— the  declaration  being  contrary  to  the 
fact— affords  no  ground  for  action  on  their 
part,  and  such  action  is  a  nullity. 

The  defendant  is  entitled  to  Judgment  on 
the  demoirer. 


FULTON  V.  GHIBB  RUBBER  CO. 

(Supreme  Court  of  New  Jersey.     March  2, 
190S.) 

INJURISS  TO  SBRVANT— BAFB  PLACB  TO  WORK 
-INSPECTION. 

1.  The  insulation  on  an  Incandescent  lamp 
wire,  which  hang  from  the  ceiling  In  a  factoiy, 
became  worn  away  from  a  small  section  of  the 
wire,  and  the  wire  was  blown  by  the  wind 
against  a  steam  pipe,  whereby  a  servant  re- 
ceived an  electric  shock  and  sustained  injuries. 
Held,  that  there  conld  be  no  recovery  against 
tbe  master  because  he  had  not  inspected  the 
wire;  it  appearing  that  the  electric  light  sys- 
tem had  not  been  installed  more  than  a  few 
months,  and  defendant  not  having  been  bound 
to  anticipate  the  probability  of  plaintiffs  being 
•o  hijured. 

Action  by  Colton  Fulton  against  the  Orleb 
Rubber  Company.  Verdict  for  plalntlfF.  Rule 
to  show  cause  made  absolute. 

Argued  November  term,  1902,  before  GUM- 
MBRE,  C.  J.,  and  VAN  BYCKHIi,  FORT, 
and  PITNEY,  JJ. 

Linton  Satterthwaite,  for  plaintiff.    G.  D. 
W.  Vroom  and  E.  R.  Walker,  tor  defendant 
MA.— 86 


PER  CURIAM.  Plaintiff  was  Injured 
while  working  at  a  "mill"  in  the  defendant 
company's  factory.  His  story  of  the  acci- 
dent was  that  aa  he  was  standing  at  his  mill, 
with  his  hand  resting  upon  ita  frame,  an  in- 
candescent electric  light  wire,  which  was 
suspended  from  the  ceiling,  and  which,  when 
not  swaying,  hung  down  at  a  distance  of 
about  two  or  three  feet  from  the  mill,  was 
blown  by  the  wind  against  a  steam  pipe  con- 
nected with  the  mill  thereby  momentarily 
charging  the  mill  with  electricity;  that  by 
reason  of  tbe  contact  of  his  hand  with  the 
frame  of  the  mill,  he  received  an  electric 
shock  which  caused  him  to  lose  bis  balance 
and  fall  against  tbe  rolls  of  the  mill;  that 
his  hands  were  caught  in  them,  and  so  se- 
verely crushed  as  to  necessitate  amputation. 
There  was  a  verdict  for  the  plaintiff.  We 
think  it  should  be  set  aside,  for  two  reasons: 

1.  It  rests  upon  the  conclusion  tluit  the  ac- 
cident happened  substantially  in  the  way  de- 
scribed by  the  plaintiff;  1.  e.,  by  Ills  receiving 
an  electric  shock,  communicated  from  the 
incandescent  light  wire  In  tbe  way  described. 
This  conclusion  is  against  the  preponderance 
of  the  evidence. 

2.  The  evidence  shows  no  negligent  act  or 
omission  on  the  part  of  the  defendant  which 
contributed  to  plaintiff's  injury.  The  incan- 
descent light  wire,  when  it  was  originally  in- 
stalled, was  properly  covered  with  insulating 
material,  but  at  the  time  of  the  accident  this 
material  had  been  torn  or  worn  away  from 
a  small  section  (about  half  an  inch)  of  this 
wire  at  the  point  where  it  was  said  to  have 
come  in  contact  with  the  steam  pipe  connect- 
ed with  the  mill  on  the  occasion  of  the  acci- 
dent. The  alleged  negligence  of  the  master 
(the  defendant  company)  was  its  failure  to 
inspect  this  wire.  The  duty  of  a  master  to 
make  inspection  of  appliances  furnished  to 
workmen,  or  located  In  the  place  in  which 
they  are  working,  does  not  require  such  in- 
spection to  be  continuous.  It  is  to  be  made 
at  reasonably  frequent  Intervals.  Where  the 
appliance  Is  not  normally  subjected  to  any 
wear  and  tear,  and  there  is  no  apparent  like- 
lihood of  its  getting  ont  of  order,  or,  if  It 
does  BO,  of  its  l)eing  In  the  slightest  degree 
dangerous  to  employte,  much  less  frequent 
Inspections  by  the  master  are  necessary,  In 
the  discharge  of  his  duty  to  his  servants, 
than  when  the  appliance  is  a  machine  in  con- 
stant use,  and  dangerous  to  them  when  out 
of  order.  In  this  case  the  electric  lighting 
system  (including  this  Incandescent  wire)  in 
the  defendant  company's  factory  had  only 
been  installed  for  a  few  months.  There  is 
nothing  in  the  case  to  suggest  that  tbe  in- 
sulating material  which  covered  this  wire 
would  not  have  remained  intact  for  years, 
unless  Injured  by  some  outside  agency.  Nor 
1b  there  anything  in  the  case  which  will  jus- 
tify the  conclusion  that  the  defendant  In  the 
exercise  of  a  reasonable  prudence,  should 
have  anticipated  the  probability  of  Its  being 
so  Injured.    For  this  reason,  the  failure  of 
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the  defendant  to  Impect  this  wire  between 
the  time  of  its  InBtallation  and  the  time  of 
the  plaintiff's  accident  was  not  negligence. 

For  both  reasons,  the  rnle  to  show  cause 
should  be  made  absolute. 


SMITH  ▼.  THOMAS  IRON  CO. 

(Supreme  Court  of  New  Jersey.    March  18k 
1908.) 

SB1RVANT-INJTJE1BS-WARNIN08-CX)NTBIB- 
UTORY  NBOLIQENCB. 

1.  It  was  not  necessary  for  the  owners  of  a 
mjne  to  warn  an  employ^  of  the  dangers  he 
might  encounter  if  be  wandered  oS  the  regular 

Eath  in  going  to  his  work,  where  they  furnished 
im  a  guide  to  take  him  to  the  place  of  work. 

2.  A  miner  who  had  always  oefore  been  con- 
ducted to  his  place  of  work  by  a  guide,  and  who, 
on  a  particular  occasion,  finding  that  ttie  guide 
bad  gone  on  before,  attempted  to  reach  the 
place  alone,  though  the  path  was  dark,  was 
guilty  of  contributory  negligence  as  matter  of 
law,  and  could  not  recover  for  injuries  sustain- 
ed hj  falling  into  a  pit  alongside  the  path. 

Action  by  Patrick  Smith  against  the  Thom- 
as Iron  Company.  Verdict  for  plaintiff.  On 
rule  to  show  cause.    Rule  made  absolute. 

Argued  Noyember  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKBL,  FORT, 
and  PITNEY,  JJ. 

Edward  A.  &  WllMam  T.  Day,  for  plaintiff. 
WUllam  D.  Wolfskell  and  WUliam  Facken- 
tball,  for  defendant 

GUMMERE,  C.  J.  This  is  an  action  for 
personal  injury.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff.  The  facts  upon  which 
his  right  to  recoyer  was  rested  are  accurate- 
ly summarized  in  the  brief  of  his  counsel  as 
follows:  He  was  engaged  by  the  defendant 
company  to  work  as  a  miner  in  one  of  its 
mines  on  March  2,  1900.  The  place  where 
he  was  set  to  work  was  in  the  interior  of  the 
mine.  To  reach  this  place  it  was  necessary 
for  him  to  descend,  by  means  of  a  ladder, 
a  shaft  sunk  vertically  in  the  earth  to  a  lev- 
el in  the  mine.  After  leaving  the  shaft,  it 
was  necessary  for  him  to  go  through  the 
level,  which  was  dark,  for  a  distance  -of  250 
feet,  and  then  turn  to  the  right  into  an  open- 
ing, down  wliich  a  passage  was  had  to  a  low- 
er level,  upon  which  was  the  place  where  be 
was  set  to  work.  At  a  point  al>out  150  feet 
from  the  shaft  there  was  another  opening  on 
the  right  of  tbe  level,  which  was  the  month 
of  a  "stope"  or  pit  about  10  feet  deep.  The 
plaintiff  had  been  taken  down  into  the  mine, 
to  the  place  where  he  was  set  to  work,  on 
the  first  day,  and  on  all  subsequent  trips,  un- 
til the  morning  when  he  was  Injured,  in  the 
charge  and  care  of  one  Roberts,  called  a 
"chargeman."  He  had  never  been  allowed 
to  go  alone.  He  had  never  had  his  attention 
called  to  the  first  opening  to  the  right  in  the 
level,  and  had  not  been  warned  of  the  danger 
thereof.  On  the  morning  of  the  lOtb  of 
March  the  men  in  tlie  gang  who  were  work- 
ing under  the  supervision  of  the  chargeman, 


including  the  plaintiff,  had  gone  to  tlie  so- 
I>erlntendent's  office  with  a  demand  for  high- 
er pay,  and,  in  consequence,  there  was  a  dp- 
lay  of  about  15  minutes  In  going  to  -warK 
After  leaving  tbe  superintendent's  office, 
there  was  a  scramble  on  the  part  of  the  men 
in  tbe  gang  for  tbe  first  opportunity  to  get 
down  into  the  mine.  In  the  scramble  the 
plaintiff  was  left  to  tbe  last,  and  when  he  | 
reached  the  level  he  was  alone,  and  in  dark- 
ness. In  going  along  the  level,  probably  mis- 
taking the  first  opening  for  the  one  further  ' 
on,  and  which  be  should  have  taken,  be  turn- 
ed into  it,  fell  down  into  the  "stope,"  and 
was  seriously  injured.  On  these  facts  the  ' 
trial  court  left  it  to  the  Jury  to  determine,  , 
first,  whether  the  injiuy  resulted  from  any  : 
negligence  by  the  defendant  in  the  perform- 
ance of  any  duty  wlilch  it  owed  to  the  plain- 
tiff as  Ills  employer;  and  also  whether  the 
plaintiff,  by  any  negligence  on  bis  part,  con- 
tributed to  the  injury.  The  Jury  resolved 
both  of  these  questions  in  favor  of  the  plain- 
tiff. A  rule  to  show  cause  was  allowed,  in 
order  that  it  might  be  determined  whether, 
upon  the  facts  stated,  the  conclusion  of  the 
Jury  can  be  supported. 

The  defendant  owed  to  the  plaintiff  the 
duty  of  exercising  reasonable  care  to  pro- 
vide Iiim  with  a  safe  means  of  passage  to 
and  from  his  work.  The  contention  of  the 
plaintiff  is  that  the  failure  of  the  defendant 
to  call  his  attention  to  the  existence  of  tbe 
first  opening  to  the  right  in  the  level,  and 
the  danger  which  might  result  from  bis  not 
avoiding  it,  was  evidence  of  a  failing  on  the 
I)art  of  the  defendant  to  perform  this  duty. 
We  do  not  think  so.  As  has  already  been 
stated,  up  to  the  time  of  the  accident  the 
plaintiff  bad  always  been  taken  down  into 
the  mine,  to  the  place  of  bis  work,  in  the 
charge  and  care  of  Roberts.  Having  fur- 
nished him  with  a  guide,  it  was  not  neces- 
sary for  the  defendant  to  warn  him  of  the 
dangers  which  he  might  encounter  if  he 
wandered  off  from  tbe  path;  for,  so  long  as 
he  remained  in  tbe  cliarge  of  tils  guide,  he 
was  safe.  The  only  ground  upon  which  re- 
sponsibility for  the  plaintiff's  accident  can 
be  imposed  upon  the  defendant  company  is 
that  In  performing  the  duty  of  guiding  the 
former  to  the  place  of  his  work,  Roberts,  tbe 
chargeman,  was  acting  as  the  representative 
of  the  company,  and  not  as  tbe  fellow  serr- 
ant  of  the  plaintiff  (Belleville  Stone  Co.  v. 
Mooney,  61  N.  J.  Law,  253,  39  AO.  764,  39 
L.  R.  A.  834),  and  that  his  failure  to  perform 
that  duty  on  tbe  day  when  the  plaintiff  was 
injured  was  the  proximate  cause  of  the  Ut- 
ter's  accident.  It  is  not  necessary,  how- 
ever, for  the  determination  of  this  case,  to 
stop  to  consider  whether  the  facts  referred 
to  bring  it  within  the  principle  laid  down  in 
the  Mooney  Case,  and  establish  tbe  negli- 
gence of  tbe  defendant;  for,  conceding  that 
they  do,  still  the  plaintiff  is  barred  from  a 
recovery  by  bis  own  negligence,  on  the  evi- 
dence submitted.    When  he  reached  the  bot- 
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torn  of  the  shaft  he  found  that  Boberta, 
whose  duty  It  vaa  to  pilot  him  to  the  place 
where  he  was  to  work,  had  gone  on  before, 
leaving  him  alone.  The  level  along  which 
his  i>ath  lay  was  in  darkness.  Having  no 
knowledge  of  the  dangers  which  he  might 
incur  If  be  should  stray  from  the  path,  with 
no  one  to  guide  him,  without  sufficient  light 
to  illumine  It,  he  attempted  the  fooUiardy 
experiment  of  finding  his  way,  in  the  dark- 
ness, to  the  plkce  of  his  work,  without  as- 
sistance. That  in  doing  this  he  exhibited  a 
reckless  disregard  of  his  own  safety  seems 
too  plain  for  argvuuent. 

The  rule  to  show  cause  should  be  made  ab- 
solnta 


VOGBL  V.  NORTH  JERSBT  ST.  RT.  CO. 

(Sufffeme  Ooort  of  New  Jersey.     Feb.   25, 
1903.) 

□UUBT  TO  CHILD— SUI  JXJRIS-CONTRIBUTORY 

NBOLIQENCB!— ALLOWINQ    CASH 

TO  BB  OPENED. 

L  Whether  a  child  seven  years  old,  nm  over 
I>7  a  street  car,  was  sni  jnris,  and,  if  so,  wheth- 
er, considering  his  years,  be  was  guilty  of  con- 
tributory negligence,  are  qneBtions  for  the  jnry. 

2.  Allowing  plaintiff,  after  dosing  his  case,  to 
open  it  and  introduce  evidence,  is  matter  of  dis- 
cretion, and  not  reviewable. 

Error  to  Olrcolt  Court,  Essex  County. 

Action  by  Joseph  Yogel  against  the  North 
Jersey  Street  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
flrmed. 

Argued  November  term,  1902,  before  OTTM- 
MERE,  O.  J.,  and  VAN  8TCKBL,  FORT, 
and  PITNEY,  JJ., 

Chauncey  H.  Beasley,  for  plalntUf  In  ertat. 
Samuel  Kaliseh,  for  defendant  in  error. 

PER  CURIAM.  The  defsidant  in  error, 
the  plaintiff  below,  sued  to  recover  tor  per- 
sonal injuries  received  by  him  by  being  run 
over  by  a  car  of  the  defendant  company.  At 
tbe  dose  of  the  plaintiffs  case  there  was  a 
motion  to  nonsuit  him  on  the  ground  that  he 
was  sui  Juris  and  was  guilty  of  contributory 
negligence.  The  court  refused  to  nonsuit, 
and  this  is  assigned  as  error.  We  think  the 
nonsQlt  was  properly  refused.  The  plaintifF 
Was  8  little  over  seven  years  old.  Whether 
he  was  or  was  not  sul  Juris  was  a  question 
tor  the  Jnry.  So,  too,  it  was  for  the  Jury  to 
ny,  even  If  they  found  him  to  be  sul  Juris, 
whether,  taking  into  consideration  his  tender 
years,  he  was  guilty  of  contributory  negli- 
fence. 

It  is  fnrther  alleged  for  error  that  the  trial 
court,  after  the  plalntUf  had  closed  his  case, 
permitted  the  case  to  be  opened,  and  further 
evidence  Introduced  on  his  behalf.  Such  ac- 
ton on  the  part  of  tbe  trial  coort  Is  purely 
discretionary,  and  affords  no  ground  for  re- 
flew. 

As  the  evidence  stood  at  the  dose  of  the 
ease,  it  was  dearly  for  the  Jury  to  determine 


whether  or  not  the  plaintiff  was  entitled  to 
recover.  This  being  so,  there  ^tas  no  error 
in  the  refusal  of  the  trial  Judge  to  direct  a 
verdict  for  the  defendant 

We  And  no  error  in  the  charge  of  the  court 
as  delivered,  nor  in  its  refusal  to  charge  cer- 
tain of  the  requests  submitted  to  it  on  be- 
half of  the  defendant 

The  Judgment  below  should  be  affirmed. 


BAKER  V.  BANCROFT. 

(Snmreme  Ooort  of  New  Jersey.     Feb.  2R, 
1903.) 

WITNESSES— OOHPBTENCT— ACTION  AOAINBT 
EXECUTOR. 

1.  Under  the  Evidence  Act  P.  L.  1900,  p.  363, 
1 4,  making  illegal  any  testimony  given  by  a  par- 
ty to  an  action  as  to  any  transactions  with  a 
testator  represented  in  snch  action,  save  on  cw- 
tain  conditions,  inclndes  the  testimony  of  plain- 
tiff in  an  action  against  an  execntor  tor  plain- 
tiff's services  as  norae  to  testator. 

Action  by  Dorcas  Baker  against  Charles  T. 
Bancroft  as  executor,  etc.  Judgment  for 
plaintier.    Rule  to  show  cause  made  absolute. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKEL,  FORT, 
and  PITNEY,  JJ. 

Howard  Carrow,  for  plaintiff.  John  W. 
Wescott,  for  defendant 

PER  CURIAM.  The  plaintiff  sues  to  re- 
cover for  services  rendered  by  her  as  nurse 
to  the  defendant's  testator.  She  was  sworn 
as  a  witness  in  her  own  behalf,  and  was  per- 
mitted to  testify,  against  objection,  to  vari- 
ous services  rendered  by  her  to  him,  made- 
necessary  by  his  illness. 

The  proviso  contained  in  the  fourth  section 
of  the  evidence  act  as  revised  in  1900  (P.  L. 
1900.  p.  363),  makes  Illegal  testimony  given 
by  any  par^  to  an  action  as  to  any  trans- 
actions with  or  statements  by  any  testator 
or  intestate  represented  in  such  action,  ex- 
cept upon  conditions  which  were  not  present 
in  this  case.  That  services  rendered  by  the 
plaintiff  as  nurse  to  the  testator  of  the  de- 
fendant are  transactions  with  such  testator 
within  the  meaning  of  this  statutory  provi- 
sion was  decided  by  this  court  in  the  case  of 
Dlckerson  v.  Payne,  66  N.  J.  Law,  35,  48  Ati. 
528. 

The  admission  of  this  testimony  was  harm- 
ful error.  The  ruie  to  show  cause  should  be 
made  absolute. 


HATCHER  v.  PENNSYIiVANIA  B.  CO. 

(Snpreme  Court  of  New  Jersey.     Feb.   25, 
1903.) 

INJiniT    TO    PASSENGER— NEGLI0BNCB^-BV1- 
DSNCB— SETTING  ASIDE  VERDICT. 

1.  A  passenger's  story  as  to  bow  he  was  in- 
jured beln^  entirely  uncorroborated,  and  the 
overwhelming  weight  of  the  testimony  showing 
that  he  was  injured  solely  because  of  his  own 
negligence,  a  verdict  for  him  should  be  set 
aside. 
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Action  by  Reuben  R.  Hatcber  agolnst  tbe 
Pennsylvania  Railroad  Company.  Heard  on 
rule  to  abow  cause.    Rale  made  absolute. 

Argued  November  term,  1902,  before  GUM- 
MERB,  C.  J.,  and  TAN  SYCKBL,  FORT, 
and  PITNEY,  JJ. 

John  T.  Dunn,  tor  plaintiff.  Alan  H. 
Strong,  for  defendant. 

PER  CURIAM.  Tbe  plaintiff  was  Injured 
wblle  allgbtlng  from  a  train  of  tbe  defend- 
ant company  at  its  station  at  Elizabeth.  His 
story,  as  told  upon  tbe  witness  stand.  Is 
that  after  the  train  had  come  to  a  stop  he 
went  upon  the  platform  of  the  car  to  alight, 
tbat  before  be  bad  done  so  a  brakeman  push- 
ed blm  from  the  train,  and  that  just  as  he 
was  pushed  the  train  started  up,  and  be  was 
thrown  off.  His  story  is  entirely  nncorrobo- 
rated.  The  overwhelming  weight  of  the  tes- 
timony coqtradicts  tbe  plaintiff's  story,  and 
shows  that  he  was  Injured  solely  by  reason 
of  bis  own  negligence;  that  be  was  not  push- 
ed off  tbe  train,  but  that  he  either  stepped  or 
jumped  off  while  It  was  still  In  motion,  and 
before  it  bad  come  to  a  standstill. 

The  rule  to  show  cause  should  be  made  ab- 
solute. 


VAN  ALSTYNB  y.  FRANKLIN  COUNCIL, 
NO.  41,  J.  0.  U.  A,  M. 

(Supreme  Court  of  New  Jersey.     Feb.  27, 
1908.) 

BHNBFIT    INSURANCE— FORFEITURE    OF   CER- 
TIFICATE-ACTIONS—PLBADINOS— 
GENERAL  ISSUE. 
1.  Under  Prac.  Act,  t  126  (Gen.  St.  p.  2554), 
providing  that,  where  plaintiff  avers  perform- 
ance of  conditions  precedent  generally,  defend- 
aut  shall  not  be  permitted  to  deny  such  aver- 
ment unless  he  specifies  the  particular  condition 
precedent  the  performance  of  which  be  intends 
to  contest,  a  defense  of  forfeiture  of  a  benefit 
certificate  for  nonpayment  of  assessments  with- 
in the  time  required  was  not  available  under  the 
general  issue. 

Error  to  Union  Circnlt  Court 

Action  by  William  Van  Alstyne  agrainst 
Franklin  Council,  No.  41,  Junior  Order  of  the 
United  American  Mechanics.  From  a  judg- 
ment in  favor  ol  plaintiff,  defendant  brings 
error.    Affirmed. 

Argued  November  term,  1002,  before  GUM- 
HERB;  C,  J.,  and  VAN  SYCKEL,  FORT,  and 
PITNEY,  JJ. 

Fergus  A.  Dennis,  for  plaintiff  in  error. 
George  W.  Moy,  for  defendant  In  error. 

GUMMBRE,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  |250  death  benefits  due 
from  the  defendant,  a  subordinate  council 
of  tb^  Junior  Order  of  the  United  American 
Meelianics,  to  the  plaintiff,  as  tbe  beneficiary 
of  Harry  B.  Van  Alstyne,  a  deceased  mem- 
ber of  said  council.  The  council  at  the  trial 
set  up  as  a  defense  that  by  reason  of  the  ac> 


1 1.  See  Insuraoce,  vol.  28,  Cent.  Dig.  ]  1998. 


tlon  of  the  deceased  member  in  permitting 
his  dues  to  remain  in  arrears  and  unpaid  for 
a  period  of  20  weeks  preceding  bis  death  all 
rights  in  the  benefit  cerUflcate  bad  been  for- 
feited by  force  of  article  0  of  Qie  constlta- 
tion  of  the  council,  which  provided  that  "a 
member  of  this  council  who  Up  thirteen  weeks 
or  more  In  arrears  for  weekly  dues,  forfeits 
all  his  rights  and  privileges,  except  that  of 
being  admitted  to  the  council  chamber  dur- 
ing Its  session."  This  defense  was  overroled 
by  the  trial  judge  on  the  ground  tbat  the 
only  plea  filed  by  the  defendant  was  that  of 
general  issue,  and  tbat  no  such  defense  could 
be  made  under  tbe  plea.  This  ruling  was 
clearly  a  proper  one.  Undpr  the  12Utii  - 
tlon  of  our  practice  act  (Gen.  8t  p.  2554), 
where  the  plaintiff  avers  performance  of 
conditions  precedent  generally,  tbe  defendant 
is  not  permitted  to  deny  such  averment  un- 
less be  specifies  in  his  plea  the  particular 
condition  precedent  the  performance  of  which 
he  intends  to  contest  That  this  statutory 
provision  bars  a  beneficial  society  from  avoid- 
ing liability  on  a  benefit  cerUflcate  on  the 
ground  that  the  deceased  member  failed  to 
pay  his  assessments  within  the  time  required 
by  its  constitution  and  by-laws,  unless  such 
defense  is  specially  pleaded,  has  been  decided 
by  the  Court  of  Errors  and  Appeals  In  the 
cases  of  Supreme  Assembly  t.  McDonald, 
59  N.  J.  Law,  248,  35  AtL  1061,  and  Ottawa 
Tribe  No.  16  v.  Munter,  60  N.  J.  Law,  459,  38 
Atl.  696. 

There  being  no  error  on  the  part  of  the 
trial  court,  the  judgment  under  review  should 
be  affirmed. 


ROSENGARTBN  r.  CENTRAL  B.  CO.  OF 
NEW  JERSEY. 

.  (Supreme  Court  of  New  Jersey.     Fdi.   25, 
1903.) 

WITHDRAWAL  OF  JURORS— NSW  TRIAIi. 
1.  Withdrawal  of  a  Juror  by  direction  of  the 
court   produces  a  miatrial,  so  that,   there   Dot 
having  been  any  trial,  a  new  trial  cannot  be  di- 
rected. 

Action  by  Samuel  O.  Rosengarten  against 
tbe  Central  Railroad  Company  of  New  Jer- 
sey. Heard  on  rule  allowed  to  defendant  to 
show  cause.    Rule  discharged. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  SYCKBL.  FORT, 
and  PITNEY,  JJ. 

Joseph  H.  GasMlI,  for  tbe  rule.  John  W. 
Wescott  and  Herbert  A.  Drake,  opposed. 

PER  CURIAM.  This  was  an  actioii 
brought  by  the  plaintiff  to  recover  damages 
for  the  destruction  of  his  growing  timber, 
grass,  etc.,  by  fire  communicated  from  one 
of  the  engines  of  the  defendant  company. 
At  the  close  of  tbe  plaintiff's  case,  defend- 
ant's counsel  moved  for  nonsuit  upon  the 
ground  that  tbe  proofs  submitted  did  not  cor- 
respond with  the  allegattons  contained  in  the 
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decbiration.  This  motion  was  denied,  and 
then,  upon  the  application  of  counsel  for  the 
plaintiff,  and  against  objection  upon  the  part 
of  the  defendant,  the  trial  court  permitted 
a  juror  to  be  withdrawn.  The  defendant 
then  applied  for  and  obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  directed. 
The  rule  to  show  cause  should  be  dlscbar- 
sred.  The  withdrawal  of  a  juror  by  direction 
of  the  court  produced  a  mistrial.  There  nev- 
er having  been  any  trial  of  the  cause,  it  is 
obvious  that  a  new  trial  cannot  be  directed. 
The  original  venire  stUl  remains  In  force, 
and  parties  are  entitled  to  proceed  under  it. 
Rule  discharged. 


CASWELL  et  aL  t.  NORTH  JERSBT  ST. 
RY.  CO. 

(Soiffeme  ODart  of  New  Jersey.  -  Feb.  26, 

1903.) 

DAMAOaS— INADBQUATX  VBRDICT. 

1.  Where  a  verdict  cannot  be  declared  inade- 
quate, plaintiff  cannot  have  it  set  aside  as  too 
small,  though  a  considerably  larger  sum  would 
not  have  b^n  declared  excessive. 

2.  A  verdict  of  $100  to  a  husband  for.depriva- 
tion  of  his  wtte's  society,  and  tor  expenses  nec- 
essarily incurred  by  him  because  of  lier  injuries, 
will  be  set  aside  as  inadequate,  the  undisputed 
evidence  showing  he  has  paid  or  is  liable  to 
pay  considerably  more  than  that  tor  expenses 
rendered  necessary  by  btr  injuries. 

Action  by  Lorenda  Q.  Caswell  and  hus- 
band against  the  North  Jersey  Street  Rail- 
way Company.  Heard  on  rule  to  show  cause. 
Verdict  set  aside  as  inadequate. 

Argued  November  term,  1902,  before  GUM- 
MEREI.  C.  J.,  and  VAN  SYOKEL,  PORT, 
and  PITNEY,  JJ. 

Benjamin  &  Benjamin,  for  plaintiffs. 
Howard  MacSherry,  for  defendant 

PBR  CURIAM.  This  was  an  action  for 
personal  Injuries  received  by  the  female 
plaintiff.  The  Jury  rendered  a  verdict  of 
$oO0  In  favor  of  the  wife,  and  of  |100  in  fa- 
vor of  the  husband.  The  contention  on  be- 
half of  the  plaintiffs  is  that  the  amounts  al- 
lowed by  the  Jury  in  each  instance  are  too 
small.  So  far  as  the  amount  allowed  by  the 
Jury  to  the  wife  as  compensation  for  the  in- 
jury received  .by  her  is  concerned,. although 
a  considerably  larger  sum  could  not  have 
been  declared  to  be  excessive,  yet,  on  the  oth- 
er band,  the  amount  fixed  by  them  cannot 
be  declared  Inadequate.  The  verdict  in  her 
favor,  therefore,  must  stand.  The  compen- 
sation allowed  to  the  husband  for  the  depri- 
vation of  the  society  of  bis  wife,  and  for  the 
expenses  necessarily  incurred  by  him,  by  rea- 
son of  her  injuries,  is  clearly  inadequate. 
The  undisputed  evidence  in  the  case  shows 
that  he  baa  eltber  paid  out,  or  is  legally  lia- 
ble to  pay,  for  medical  attendance  to  hia 
wife,  necessitated  by  her  injury,  and  for  oth- 
et  expenses  rendered  necessary  thereby,  a 
aom  considerably  in  excess  of  the  amount 


allowed  to  him  by  the  Jury.  The  verdict  in 
favor  of  the  husband  should,  therefore,  be 
set  aside,  and  a  new  trial  allowed  to  him. 


OLBARY  V.  WALDRON. 

(SuiK^me  Oourt  of  New  Jersey.     Feb.   25, 

1903.) 

UNIiAWFUL    DBTAlNBR-AJ-FIDAVrr^JURIS- 
DICTION. 

1.  Where,  in  a  landlord's  proceeding  for  pos- 
session, his  affidavit  shows  neither  his  owner- 
ship, nor  any  right  of  possession  in  him,  tlie 
court  has  no  jurlsdictioD. 

Appeal  from  District  Court  of  Trenton. 

Action  by  Margaret  Cleary  against  John  J. 
Waldron.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  November  term,  1802,  before  GAR- 
msON  and  GARRBTSON,  JJ. 

Wm.  J.  Walsh  and  James  J.  Cahlll,  for  ap- 
pellant  Scott  Scammcll  and  Jno.  T.  Van 
Cleef,  for  appellee. 

PER  CURIAM.  This  Is  a  landlord's  pro- 
ceeding for  possession.  Instituted  by  Margaret 
Cleary,  whose  affidavit  shows  neither  her 
ownership  of  the  premises,  nor  any  right  of 
possession  In  her.  The  district  court  was 
without  Jurisdiction,  and  its  Judgment  must 
be  reversed. 


QBORGE  JONAS  GLASS  CO.  v.  GLASS 
BLOWERS  ASS'N  OF  UNITED  STATES 
&  CANADA  et  al. 

(Court  of  Chancery  of  New  Jersey.    MaKh  18, 
1903.) 

TRADB     ONIONS  — STRIKES  — PICKBTIKO  — IN- 
TIMIDATION or  BMPLOTAS— INJUNC- 
TION PENDENTE  LITE. 

1.  Where,  on  an  order  to  show  cause  why  an 
injunction  should  not  be  granted  against  strik- 
ers and  the  labor  anion,  restraining  picketing 
and  illegal  interference  with  plaintifrs  employes 
pending  suit  for  permanent  relief,  the  only 
showing  by  defendants  consisted  of  a  large 
number  of  affldavits,  written  on  printed  blank 
forma— the  spaces  being  filled  with  the  names  of 
the  particular  answering  defendants— which  con- 
sisted merely  of  a  denial  of  the  facts  alleged  in 
the  bill,  and  allegations  that  the  strike  which 
was  in  progress 'was  being  conducted  without 
violence  or  unlawful  interference  with  complain- 
ant's business,  and  it  did  not  appear  that  the  is- 
suance of  the  injunction  nntil  final  hearing 
would  result  in  any  hardship  to  defendants,  the 
injunction  would  be  granted. 

Suit  by  the  George  Jonas  Glass  Company 
against  the  Glass  Blowers  Association  of  the 
United  States  &  Canada  and  others  for  an 
injunction  to  restrain  defendants  from  picket- 
ing and  illegally  Interfering  with  plaintifTs 
employes.  On  order  to  show  cause  why  an 
Injunction  should  not  be  granted  pendente 
lit&    Decree  for  complainant. 

Hampton  &  Fitliian  and  John  W.  Harding, 
for  complainant.  H.  L.  Miller  and  John  W. 
Westcott,  for  defendants. 
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GBJST,  V.  O.  (ontlly).  In  this  case  an  or- 
d«r  -was  made  that  the  defendants  show 
cause  why  an  Injunction  should  not  issne  ac- 
cording to  the  prayer  of  the  bill  of  complaint. 
Accompanying  that  order,  an  ad  interim  stay 
was  allowed,  restraining  certain  named  de- 
fendtints  "from  entering  or  attempting  to  en- 
ter complainant's  premises,  consisting  of  Its 
glass  manufacturing  plant  at  Mlnotola,  In  the 
township  of  Buena  Vista,  connty  ot  Atlantic 
and  state  of  New  Jersey;  and  from  obstmct- 
ing  or  attempting  to  obstruct  the  free  passage 
of  any  employ^  or  employes  of  complainant 
in  going  to  and  from  complainant's  premises; 
from  in  any  wise  threatening  or  using  any 
coercive  language  or  coercion  whatever  in  or- 
der to  Induce  any  employe  of  complainant 
not  to  work  for  complainant;  and  from  In 
any  wise  Interfering  with,  or  annoying  by 
acts  or  words,  any  such  employe  of  complaln-« 
ant,  against  his  will,  In  going  to  and  from, 
or  while  engaged  In,  such  employment;  and 
from  entering  its  grounds  and  premises  for 
the  purpose  of  Interfering  with,  hindering, 
or  obstructing  Its  business;  and  from  com- 
pelling or  Inducing,  or  attempting  to  compel 
or  Induce,  by  threats,  Intimidation,  annoying 
language,  or  acts  of  force  and  violence  any 
of  the  employes  of  complainant  to  refuse  to 
or  fall  to  perform  their  duties  as  such  em- 
ployes; and  from  compelling  or  inducing,  or 
attempting  to  compel  or  Induce,  by  threats, 
Intimidation,  annoying  language  or  acts, 
force  or  violence,  any  of  the  employes  of 
complainant  to  leave  the  service  of  complain- 
ant; and  from  preventing  or  attempting  to 
prevent  any  person  or  persons,  by  threats. 
Intimidation,  annoying  language  or  acts,  force 
or  violence,  from  entering  the  service  of  the 
complainant;  and  from  congregating  at  or 
near  the  said  premises  of  complainant,  or 
in  the  public  highway,  for  the  purpose  of 
intimidating  complainant's  employes  or  pre- 
venting them  from  rendering  their  services 
to  complainant,  and  from  Inducing,  by  the 
payment  of  money,  or  by  promises  to  pay 
money,  or  coercing  by  threats,  annoybig  lan- 
guage, or  acts,  said  employes  to  break  their 
contracts  of  employment  with  complainant 
and  to  leave  its  employmoit;  and  from  col- 
lecting, either  singly  or  in  combination  with 
others.  In  and  about  the  approaches  to  com- 
plainant's said  plant,  or  In  the  public  high- 
way, for  the  purpose  of  picketing  or  patrol- 
ling or  guarding  the  streets,  highways,  gates, 
and  approaches  to  complainant's  said  prop- 
erty for  the  purpose  of  Intimidating  or  coer- 
cing any  of  the  employes  of  the  complainant 
In  going  to  and  from  their  work,  and  the 
said  factory  of  the  complainant;  and  from 
congregating  at'or  about  any  place  at  Mlno- 
tola for  the  purpose  of  Intimidating,  threat- 
ening, or  coercing  any  person  or  persons  seek- 
ing employment  of  complainant;  and  from 
going,  either  singly  or  collectively,  to  the 
homes  of  complainant's  employes,  or  any  of 
them,  for  the  purpose  of  Intimidating  or  coer- 
cing any  or  all  of  them  to  leave  the  employ 


of  complainant,  or  from  entering  complain- 
ant's employment;  and  from  Intimidating  or 
In  any  manner  threatening  the  wives  and 
families  of  said  employes  at  their  homes  l>e- 
cause  of  their  said  employment;  and  Crom 
conspiring  In  meetings,  or  otherwise  conspir- 
ing together,  by  threats  or  other  coercive  ac- 
tion, to  Induce  or  coerce  any  of  the  employes 
of  complainant  to  leave  the  service  of  said 
complainant,  or  to  prevent  any  person,  by 
threats.  Intimidation,  force,  or  violence,  from 
entering  the  service  of  complainant;  and 
that  the  said  William  M.  Doughty  be,  and 
be  hereby  is,  restrained  from  nshig  money 
In  furtherance  of  the  purpose  of  prevextlns 
employes  of  the  complainant  from  returning 
to  their  work,  and  from  paying  money  to 
such  employes  to  Induce  such  employee  to 
leave  their  employment  with  complainant." 
On  the  coming  in  of  the  order  to  show  cause, 
the  defendants  filed  separate  answers,  to  the 
number  of  about  100,  most  of  them  using  the 
same  printed  form;  blank  spaces  being  filled  i 
with  the  names  of  particular  answ^ng  de- 
fendants. Numerous  affidavits  were  attached 
to  these  answers.  In  which  printed  forms 
were  used;  many  of  the  defendants  swearing 
to  the  same  precise  form  of  words.  Addi- 
tional separate  affidavits  were  also  snbmltted 
In  opposition  to  the  allowance  of  the  writ. 

Neither  by  these  elaborate  pleadings,  nor 
the  accompanying  affidavits,  nor  In  the  argu- 
ments of  the  defendants'  counsel.  Is  It  claim- 
ed that  the  terms  of  the  restraint  allowed 
by  the  above-recited  ad  Interim  stay  work 
any  hardship  or  oppression  upon  the  defend- 
ants. The  whole  burden  of  the  pleadings, 
proof,  and  argument  submitted  by  the  de- 
fendants Is  directed  to  a  denial  of  the  facts 
and  circumstances  set  up  in  the  complain- 
ant's bill,  and  to  contentions  that  the  strike 
which  Is  now  admittedly  being  conducted  un- 
der the  direction  of  the  defendants  at  the 
complainant's  works  Is  carried  on  without 
either  violence,  intimidation,  or  other  unlaw- 
ful Interference  vrlth  the  complainant's  busi- 
ness. The  situation  Is  this:  A  restraint  Is 
outstanding  which  Imposes  no  hardship  upon 
the  defendants,  and  the  legality  of  which  Is 
not  challenged,  save  as  It  Is  contended  that 
in  point  of  fact  there  Is  no  occasion  for  Its 
exercise.  At  the  present  stage  of  the  case, 
this  question  Is  before  the  court  upon  ex 
parte  affidavits.  The  cause  has  been  set  down 
for  a  day  certain  on  final  hearing,  when  wit- 
nesses will  be  produced  In  open  court  and 
subjected  to  cross-examination  on  the  very 
same  points  which  are  now  presented  only 
by  voluntary  affidavits.  It  Is  Indicated  that 
the  case  will  turn  almost  wholly  upon  tiie 
credibility  and  weight  of  the  testimony  of  wit- 
nesses of  whose  worthiness  the  court  has  but 
little  opportunity  to  be  advised.  If  I  pass 
upon  the  credibility  of  tills  testimony  as  ex- 
hibited by  the  affidavits  on  file,  I  shall  have 
prejudged  this  case,  and  have  subjected  the 
parties  to  embarrassment  when  the  same 
facts  Shan  be  presented  by  the  same  wit- 
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nesses  on  the  stand,  giving  their  testimony 
in  open  court  There  will  be  two  hearings 
and  decisions  on  substantially  the  same  ques- 
tion. The  cause  can  be  dI^;>oBed  of  on  the 
final  bearing  In  a  much  more  intelligent  and 
conclusive  manner. 

As  the  ad  interim  restraint  is  not  injurious 
to  the  defendants,  but  its  removal  may  wwk 
great  harm  to  the  complainant,  the  present 
statna  may  remain  until  the  final  hearing 
gives  a  full  opportunity  to  pass  upon  the 
whole  case  by  a  single  Judgment. 


GEORGE  JONAS  GLASS  00.  v.  GLASS 
BLOWERS  ASS'N  OF  UNITED  STATES 
&  CANADA  et  al. 

(Court  of  Chancery  of  New  Jersey.    March  16, 
1003.) 

TRADB    imiONS-STKIKES— INTIMIDATION     OP 

■MPI.0T2S— INJUNCTION— VIOLA* 

TION— EVIDSNCBL 

1.  Defendants,  who  were  engaged  in  a  strilce, 
had  been  restrained  from  intimidating  plain- 
tiff's  employes,  and  from  congregating  for  the 
purpose  of  intimidating  any  person  seeking  em- 
ployment of  plaintifF.  In  an  application  to  pnn- 
uh  defendants  for  contempt,  the  only  evidence 
wag  that  two  men  who  approached  plaintifCs 
woricg  were  asked  whether  they  were  going  to 
work  in  the  factory,  and  were  accompanied  by 
several  strikers  to  the  gates  of  the  factory,  bat 
were  permitted  to  enter  without  molestation: 
that  when  they  came  from  the  factory  they  were 
followed  at  a  distance,  but,  on  their  return,  en- 
tered the  factory  without  molestation,  but  were 
thereafter  followed  to  the  house  of  a  third  per- 
■on,  with  whom  some  of  the  strikers  offered  to 
fiKht.  The  proof  as  to  the  assemblage  of  the 
persona  was  uncertain.  Beld,  that  the  evidence 
was  not  sufficient  to  justify  a  finding  that  the 
injunction  had  been  violated. 

Application  by  the  George  Jonas  Giaaa 
Company  against  the  Glass  Blowers  Associa- 
tion of  the  United  States  &  Canada  and  oth- 
ers for  the  pnniahment  of  defendants  for  vio- 
lation of  an  Injunction.    Denied. 

See  63  Ati.  138. 

Hampton  &  Pithian  and  John  W.  Harding, 
for  complainant.  H.  L.  Miller  and  John  W. 
Westcott,  for  defendants. 

GREY,  V.  C.  (orally).  The  petition  In  this 
matter  asks  that  certain  defendants  may  be 
adjudged  to  be  guilty  of  contempt  because 
of  their  action  on  September  17,  1902,  in  al- 
lied breach  of  a  restraining  order  of  this 
court  made  on  the  7th  day  of  July,  1902. 
The  order  restrains  the  defendants  from  at- 
tempting to  prevent  any  person,  by  threats, 
btimldation,  annoying  language  or  acts,  force 
or  violence,  from  entering  the  service  of  the 
complainant,  and  from  congregating  for  the 
purpose  of  intimidating,  threatening,  or  coer- 
chig  any  person  seeking  employment  of  com- 
plainant, etc.  An  order  to  show  cause  was 
allowed,  and  testimony  In  open  court  was 
token  In  support  of  and  In  opposition  to  the 
charges  of  the  petition.  The  petitioner's  tes- 
timony is  that  two  men,  named  Mlngin  and 


Noble,  bad  been  t(dd  that.  If  they  apirtled  at 
the  worlcs  of  the  complainant  company,  tbey 
could  probably  get  employment  They  ap- 
proached the  complainant's  factory  by  walliing 
along  the  railroad  which  passes  by  it  They 
were  met  by  two  or  three  men,  apparently 
strikers,  one  of  whom  asked  whether  they 
were  going  to  the  factory  to  work.  They  de- 
nied that  they  were,  and  proceeded  towards 
the  factory;  several  of  the  strikers  accom- 
panying them  nearly  to  the  gates.  They  went 
into  the  factory  without  interference  or  mo- 
lestation of  any  sort  They  then  left  the 
factory  to  go  to  the  house  of  a  Mr.  Schalble. 
Three  or  four  other  men  went  ahead  of  them, 
and  some  followed  them  on  bicycles;  no  con- 
versation passing  between  them.  They  were 
unable  to  find  Mr.  Scbaible's  house,  and  re-, 
turned  to  the  factory  without  hindrance  from 
any  one;  some  of  those  who  had  accompanied 
them  going  before  and  some  l>ehind  them,  at 
distance  varying  from  25  to  76  yards.  At  the 
factory  they  stated  their  inability  to  find 
Scbaible's  house,  and  started  out  again  with  a 
Mr.  Dare  to  find  it  They  testify  that  they 
were  now  followed,  at  some  yards'  distance, 
by  a  considerable  number  of  men  on  bicycles 
and  afoot.  When  they  were  going  across  a 
lot  one  of  these  men  threw  an  apple  at  them, 
and,  Mingin  says,  called  Mr.  Dare  a  foul 
name.  Noble  says,  if  he  understood  them 
aright  the  men  called  fool  names  after  all 
of  them.  When  they  got  to  the  Schaible 
house,  Mingin,  Noble,  and  Dare  went  Into 
the  house,  while  the  men  who  followed  re- 
mained outside.  One  of  the  latter  came  to 
the  door,  and  wanted  to  talk  to  Mingin  and 
Noble.  Mingin  went  to  the  door,  and  was 
asked  by  the  man  If  he  was  going  to  work 
at  the  factory.  Mingin  again  told  him  that 
he  "didn't  know  as  he  was."  Mr.  Schalble 
and  the  men  then  had  some  words,  and  one 
of  the  latter  pulled  off  his  coat  and  invited 
Schaible  to  fight  The  two— Mingin  and  No- 
ble—stayed In  the  bouse  three-quarters  of  an 
hour,  and  then  left  by  a  back  door.  Neither 
Mingin  nor  Noble  was  hired  to  work  at  the 
factory,  and  both  declared  they  were  afraid 
to  stay.  Their  testimony  is  flatly  contra- 
dicted by  that  of  a  large  number  of  wit- 
nesses who  deny  the  use  of  any  opprobrious 
words  or  threats.  It  is  shown  by  the  testi- 
mony of  Mingin  and  Noble  themselves  that 
tbey  had  been  drinking  when  they  came  to 
Minotola,  and  the  proof  strongly  Indicates 
that  they  were  considerably  nnder  the  Influ- 
ence of  liquor.  They  admit  that  they  told 
the  first  man  they  met  that  tbey  did  not 
mean  to  apply  for  work  at  the  complainant's 
factory,  and  that  they  afterwards  repeated 
this  statement  at  Mr.  Scbaible's  house.  There 
Is  no  pretense  of  proof  that  there  was  in 
fact  any  Interference  seeking  to  prevent  the 
two  men  from  entering  the  complainant's 
factory.  They  went  into  the  factory  twice 
without  any  attempt  on  the  part  of  any  one 
to  stop  or  molest  them.  The  testimony  as 
to  a  showing  of  hostility  to  Mingin  and  Noble 
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la  by  words  only,  which  might,  of  course, 
be  Buffident,  If  proven  by  the  weight  of  the 
evidence.  But  the  evidence  given  by  the  com- 
plainant's own  witnesses  as  to  the  words 
used  Is  neither  consistent  nor  clear  In  stating 
what  was  said,  and  It  is  flatly  contradicted 
by  numbers  of  witnesses  who  were  In  the 
party,  or  followers  of  it. 

There  Is  but  one  element  In  the  proofs 
which  leads  me  to  hesitate  in  disposing  of 
this  motion,  and  that  is  on  the  charge  that 
there  was  a  congregating  of  a  large  number 
of  men  for  the  purpose  of  Intimidating  those 
who  might  wish  to  seek  employment  at  the 
complainant's  factory.  There  can  be  no 
question,  taking  the  whole  case  together,  that 
at  and  near  the  complainant's  factory  a  sys- 
tem of  picketing  has  been  inaugurated.  All 
of  the  approaches  to  Mr.  Jonas'  factory  are 
watched  by  these  men,  who  frankly  say  that 
they  propose  to  persuade  (as  they  say,  peace- 
ably) anybody  from  taking  employment  In 
the  factory.  I  have  not  been  Invited  to  de- 
clare that  mere  peaceable  picketing  of  public 
roads  is  In  Itself  a  breach  of  the  restraint. 
I  am  not  prepared  to  say.  If  that  question 
were  under  consideration,  that  men  may  not, 
mider  the  law,  stand  In  a  public  road  and 
try  in  a  pea,ceable  way  to  persuade  other  peo- 
ple not  to  take  work  In  a  factory.  The  diffi- 
culty in  such  cases  is  that  the  picketing  Is 
usually  done  by '  persons  who  are  ignorant 
of  the  line  where  persuasion  ends  and  intimi- 
dation begins;  who  are  actuated  to  a  con- 
siderable extent  by  a  determination  to  ac- 
complish the  ultimate  object— the  prevention 
of  employment  at  the  factory.  They  are 
men  who  have  never  felt  the  responsibility 
attendant  upon  the  exercise  of  power.  When 
they  know  that  the  result  which  they  wish  to 
accomplish  can  be  certainly  attained  by  the 
use  of  Intimidation  or  force,  the  line  of  per- 
suasion is  very  apt  to  become  obscure  and 
to  be  ignored,  and  conduct  which  ought  to 
be  a  simple  persuasion  between  one  man  and 
another  becomes  a  course  of  threatening  or 
violence  for  the  accomplishment  of  the  result 
sought.  The  proof  on  the  point  of  the  as- 
semblage of  a  number  of  persons  for  the  pur- 
pose of  Intimidating  persons  seeking  the  com- 
plainant's employment  was  uncertain  and  va- 
riant as  to  their  number,  and  still  more  so 
as  to  their  purpose.  Noble  and  Mlngln  them- 
selves differ  as  to  their  number,  and  do  not 
show  that  at  any  time  the  followers  approach- 
ed at  all  nearly  to  them — apimrently  not  near 
enough  for  them  to  distinguish  their  remarks 
with  any  certainty.  On  this  point,  however, 
the  testimony  comes  nearer  to  showing  a 
breach  of  the  restraint  than  on  any  other 
line  of  the  examination.  I  make  this  Judg- 
ment with  some  hesitation,  but,  considering 
the  weight  of  all  the  testimony,  I  am  not  able 
to  say  that  a  breach  has  been  shown. 

The  prayer  of  the  petition  that  certain  de- 
fendants be  held  to  be  in  contempt  because 
of  their  conduct  In  the  Incident  of  September 
'.7,  1902,  narrated  in  the  petition,  ia  refused. 


HICKS  y.  LONG  BRANCH  COMMISSION 

et  aL 

(Supreme  Court  of   New  Jersey,     Feb.  21, 

1903.) 

CITUSS-OFFICBRS— INTEREST— LEaiSUlTIVB 
BODY— PUTTING  MOTION— RESULT. 

1.  Where  a  member  of  a  city  commission  act- 
ed for  a  water  company  on  two  occasions,  in 
each  of  which  the  city  was  equally  interested- 
one  being  advice  to  pay  a  franchise  tax  to  the 
dty,  and  the  other  to  secure  an  injanction  to 
prevent  the  pollution  of  the  ci^s  water  supply 
—he  was  not  thereby  disqnalined  to  vote  on  a 
resolution  awarding  a  contract  to  sndi  company. 

2.  Where  the  president  of  a  board  of  commis- 
sioners refuses  to  put  a  motion  duly  made,  any 
member  may  put  It,  and  declare  the  result. 

3.  On  a  viva  voce  vote  in  a  legislative  body, 
the  whole  body  is  counted  as  the  chair  an- 
noonces,  and  where  the  declaration  that  a  mo- 
tion was  carried  was  not  challenf^ed,  and  the 
minutes  showing  that  it  was  carried  were  ap- 
proved at  the  sQcceeding  meeting,  the  motion 
should  be  considered  properly  earned,  as  against 
an  objection  subsequently  made  that  an  insuf- 
ficient number  of  votes  were  heard  in  favor  of 
the  motion. 

Certiorari,  on  petition  of  Alfred  O.  Hicks, 
against  the  Long  Branch  Commission  and 
Tlntern  Manor  Water  Company,  to  review 
a  resolution  of  the  commission.  Writ  dis- 
missed. . 

McCarter,  Williamson  &  McCarter,  for 
prosecutor.  Corbin  &  Corbln,  for  defendant 
Tlntern  Manor  Water  Co.  Thomas  P.  Fay, 
for  defendant  Long  Branch  Commission. 

FORT,  J.  The  certiorari  In  this  case  brings 
up  a  resolution  of  the  Long  Branch  commis- 
sion passed .  November  24,  1902.  There  are 
but  few  questions  that  need  to  be  considered. 

There  Is  no  proof  to  Justify  any  allegation 
of  frand,  or  of  a  palpable  abuse  of  discre- 
tion, in  the  board  of  commissioners,  In  pass- 
ing the  resolution.  In  awarding  contracts, 
where  there  are  no  arbitrary  statutory  regrula- 
tlous,  a  municipal  body  vested  with  the  pow- 
er to  make  them  has  a  large  measure  of  dis- 
cretion. In  reviewing  such  action,  the  court 
will  only  inquire  into  the  honesty  and  good 
faith  of  Its  exercise.  Two  cases  recently  de- 
cided in  this  conrt  contain  a  reference  to 
like  decisions  on  this  subject:  Ryan  v. 
Paterson,  66  N.  J.  Law,  533,  49  Atl.  587; 
Kraft  V.  Board  of  Education,  67  N.  J.  Law, 
512,  51  Atl.  483. 

Upon  the  evidence  in  this  case,  I  find  the 
following  facts: 

First.  That  the  resolution  brought  up  Was 
duly  passed  by  a  viva  voce  vote  on  Novem- 
ber 24,  1902. 

Second.  That  Wlnfleld  S.  B.  Parker,  one 
of  the  commissioners,  was  not,  at  the  time 
of  the  passage  of  said  resolution,  the  attorney 
of  the  Tlntern  Manor  Water  Company,  and 
that  he  had  no  interest  therein.  There  is 
proof  In  the  cause,  not  controverted,  that 
Mr.  Parker  represented  the  water  company 
during  1902  In  two  matters,  but  in  both  of 
these  matters  It  likewise  appears  that  the 
city  was  quite  as  much  Interested  aa  the 
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water  company.    In  the  spring  of  1902,  Mr. 
Parker  Iiad  Insisted  tlutt  the  water  company 
Bbonld  pay  to  the  city  Its  franchise  tax,  and 
the  Becretary  of  the  company  told  him  that 
they  did  not  think  It  was  a  legal  tax  against 
them,  but  that  If  he  would  look  It  up,  and 
advise  them  that  It  was  legal,  they  would 
pay.     He  did  this,  and  gave  them  an  opinion 
that  they  were  bound,  and  the  water  com- 
pany paid  and  the  city  recelTed  the  tax.    It 
would  be  difficult  to  question  Mr.  Parker's 
motlTes  In  that  case.    The  other  case  was 
one  In  which  the  dty  was  more  yltally  inter- 
ested than  the  water  company,  and  under 
quite  as  great  an  obligation  to  take  proceed- 
ings.    One  Dangler  was  polluting  the  city's 
water  supply  by  maintaining  objectionable 
conditions  adjacent  to  it    The  water  com- 
pany asked  Mr.  Parker  to  secure  an  injunc- 
tion to  prevent  the  continuance  of  the  nui- 
sance.   He  did  so.    The  nuisance  was  abat- 
ed.    It  would  have  been  equally  proper  for 
the  dty  to  have  done  this.    There  could  be 
no  iwsslble  antagonism  to  the  city's  interests 
under  these  employments.    There  is  not  a 
semblance  of  proof  that  In  any  other  way  or 
at  any  other  time  did  Mr.  Parker  ever  appear 
for    the    Tlntem   Manor    Water    Company. 
The  proof  Is  that  he  has  not  now,  and  never 
has  had,  any  iuterest  in  the  company.    Mr. 
Parker  is  a  member  of  the  bar  in  good  stand- 
ing and  of  excellent  repute.    No  attempt  was 
made  to  show  that  he  received  any  Improper 
compensation  in  either  case.    Upon  the  pas- 
sage of  the  resolution  in  question  he  was 
clearly  entitled  to  vote.    This  case  does  not 
come  within  the  rule  enunciated  in  the  case 
of  The  Traction  Co.  v.  Board  of  Works,  56 
N.  J.  liaw,  431,  29  Aa  163.    In  that  case  the 
member  of  the  board  voting  was  clearly  an 
interested  party  at  the  time  be  gave  his  vote. 
Third.  That  there  was  sufficient  appropria- 
tion, legally  voted  and  unexpended,  to  cover 
any  sums  required  to  meet  the  expenditure 
authorised,  if  any  was  authorized,   by  the 
resolution. 

Fourth.  That  there  was  no  irregularity  In 
tiie  procedure  In  passing  the  resolution 
which  should  vitiate  it  The  president  of  the 
board  of  commissioners  of  Long  Branch  is 
only  the  mouthpiece  of  the  commissioners. 
It  is  his  duty  to  put  a  motion  duly  made.  If 
he  refuses,  any  member  may  put  it  Any 
other  rule  is  destructive  of  legislative  func- 
tions. 

Fifth.  That  the  evidence  Is  conclusive  tbat 
he  did  refuse  to  put  the  motion  on  the  pas- 
sage of  the  resolution  here  attacked. 

Considerable  evidence  has  been  taken,  and, 
on  the  argument  much  stress  was  laid,  upon 
the  alleged  fact  that  only  two  votes  were 
heard  In  favor  of  the  passage  of  the  resolu- 
tion. The  minutes  show  that  it  was  carried, 
and  these  were  duly  ratified  at  the  succeed- 
ing meeting.  There  was  no  challenge  by  any 
member  of  the  announcement  that  the  reso- 
lution was  carried,  when  that  statement  was 
made  by  the  chair,  nor  any  demand  for  veri- 


fication of  the  vote  by  show  of  hands  or  toll 
call.  On  a  viva  voce  vote  In  a  legislative 
body,  the  whole  body  is  counted  as  the  chair 
announces.  Mr.  Cushlng  states  it  this  way: 
"In  all  his  official  acts  and  proceedings,  there- 
fore, he  represents  and  stands  for  the  assem- 
bly; and  his  will  Is  taken  for  that  of  the 
whole  body,  compendiously  expressed  through 
him,  and  by  his  mouth,  Instead  of  being  col- 
lected from  the  individual  wills  of  all  the 
members."  Gushhig's  Law  &  Practice  of 
Legislative  Assemblies,  i  294.  But  if  It  be 
proper  to  go  into  the  proof  of  'the  actual  vote, 
then  in  the  case  before  me  the  proof  is  as 
clear  as  It  can  be  made  that  five  members  of 
the  board  voted  for  the  resolution.  There  is 
but  one  question  before  me,  viz.,  as  to  the 
legality  of  the  passage  of  this  resolution  to 
authorise  the  making  of  a  contract.  Wheth- 
er all  that  was  necessary  to  be  done  to  have 
a  contract  executed,  or  whether  the  form  of 
agreement  in  the  report  of  the  finance  com- 
mittee on  November  17,  1902,  was  approved 
and  authorized  by  the  action  of  November 
24,  1902,  to  be  executed,  is  not  decided;  for, 
as  I  view  this  case,  it  is  not  before  the  court 
Whether  there  is  any  contract,  pursuant  to 
that  resolution,  must  be  tested  In  some  other 
way. 
The  writ  is  dismissed. 


BtJDD  et  al.  v.  CrtT  OF  OAMDBN  et  al. 

(Supreme   Court  of  New  Jersey.     Feb.   26, 
1903.) 

CBRTIORARI  —  LACHES  —  STRBBTS  —  USB     BT 
TROLLEY  GOUPANIES— REASONABLENESS. 

1.  Certiorari  to  Bet  aside  a  municipal  ordi- 
nance granting  rights  to  a  trolley  company  six 
years  after  ita  passage,  prosecutor  having 
known  of  the  ordinance  all  the  time,  is  too  late. 

S.  The  question  whether  the  proposed  use  of 
a  highway  by  a  trolley  company  is  reasonable 
is  for  the  municipality,  and  not  for  the  court 

Application  for  certiorari  by  Hiram  B. 
Budd  and  others  against  the  city  of  Camden 
and  the  Camden  &  Suburban  Railway  Com- 
pany.   Denied. 

Argued  November  term,  1902,  before  OAB- 
RIBON  and  GARRETSON,  JJ. 

Francis  D.  Weaver,  for  applicants.  E.  A. 
Armstrong,  for  defendants. 

GARRISON,  J.  The  {wosecutor  is  in  lach- 
es. The  ordinance  sought  to  be  set  aside 
was  passed  on  September  19,  1896.  The 
prosecutor  at  tbat  time  knew  of  the  proposed 
ordinance,  for  he  refused  to  give  his  consent 
to  the  exercise  of  municipal  discretion  In  the 
premises,  and  employed  counsel,  who,  on  Au- 
gust 28,  1897,  filed  a  bill  in  equity.  At  this 
date  the  ordinance  had  stood  for  nearly  a 
year,  and  work  had  been  done  under  it  Six 
years  had  passed  before  the  legality  of  the 
ordinance  was  directly  drawn  in  question  by 
the  present  application;  During  all  this  time 
the  trolley  company  had  a  right  to  assume 
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that  its  ordinance  was  valid,  and  to  act  upon 
that  assumption,  which  It  has  done. 

We  think,  moreover,  that  the  question 
whether  the  use  of  the  highway  was  a  rea- 
sonable one  In  view  ot  the  facts  was  tor  the' 
municipality,  and  not  for  the  court 

The  application  Is  denied. 


DITTMAN  et  al.  v.  DISTILLING  00.  OF 
AMEHICA  et  al. 

(Court  of  Chancery  of  New  Jersey.    ICarch  28, 
1003.) 

TRUSTS— CORPORATIONS— HOLDING  STOCK  OF 
OTHER  CORPORATIONS— POWBRS  —  MONOPO- 
UBS— bUIT  BY  ST0CKH0LDBR5— QUO  WAR- 
RANTO—DIVERSION  OF  ASSETS— USURY— UL- 
TRA VIRES  —  BILL  —  AMENDMENT  —  MULTI- 
FARIOUSNESS. 

1.  Under  Rev.  Laws  1875,  p.  6,  |  10,  provid- 
ing that  corporations  may  be  organized  for  cer- 
tain specified  purposes,  "or  any  lawful  busi- 
ness or  purpose  whatsoever,"  and  Ooiix>ratlon 
Act  1898,  p.  294,  i  51,  providing  that  corpora- 
tions organized  thereunder  are  authorized  to 
hold  shares  of  stock  of  any  other  corporation, 
a  corporation  created  for  the  purpose  of  hold- 
ing stock  and  controlling  the  operations  of  oth- 
er corporations  was  organized  for  "a  lawful 
purpose,"  and  was  entitled  to  purchase  and 
hold  such  stock. 

2.  Where  it  was  alleged  that  a  corporation 
organized  for  the  purpose  of  purchasing  and 
holding  stock  In  other  corporations  was  illegal, 
as  organized  to  create  a  monopoly,  but  such 
monopoly,  If  any  existed,  arose  from  the  exer- 
cise of  the  powers  conferred  on  the  coriraration 
by  its  charter  or  certificate  of  organization, 
such  question  could  not  be  determmed  in  a 
court  of  equity  at  the  suit  of  a  stockholder, 
but  could  only  be  considered  on  quo  warranto, 
on  relation  of  the  Attorney  General,  to  oust  the 
corporation  from  its  franchises. 

3.  Where  it  was  alleged  that  a  corporation 
authorized  to  purchase  and  hold  stock  in  an- 
other corporation  had  created  a  monopoly,  hut 
such  monopoly,  if  it  existed,  arose  from  the 
exerdse  of  the  corporation's  power,  expressly 
granted  in  ita  charter,  to  make  contracts  for 
the  "tiurchase  of  such  stock,  the  exercise  .of 
liucn  power  could  not  be  enjoined. 

4.  where  certain  property  of  a  corporation 
which  was  merged  in  another  corporation,  cre- 
ated for  the  purpose  of  holding  and  controlling 
the  stock  of  such  corporation  and  others  en- 
gaged in  the  same  line  of  business,  was  mort- 
gaged to  secure  bonds,  which  were  thereafter 
pledged  to  secure  a  loan  on  its  becoming  im- 
possible to  sell  the  bonds,  which  loan  was  ne- 
gotiated to  provide  a  working  capital  .for  all 
the  constituent  companies,  and  thereafter  the 
holding  company  issued  its  own  collateral 
bonds  to  raise  money  for  the  same  purpose,  a 
part  of  which  had  been  loaned  to  the  merged 
corporation  as  working  capital,  and  on  pay- 
ment of  which  such  corporation  was  entitled  to 
a  return  of  the  bonds  issued  on  security  of  the 
mortgage  so  executed,  an  allegation  in  a  stock- 
holders' action  that  the  assets  of  the  merged 
corporation  were  brang  improperly  diverted,  by 
reason  of  such  mortgage,  for  the  benefit  of  the 
holdl^  company,  was  not  sustained. 

B.  Where  a  corporation .  organized  to  hold  and 
control  the  stock  of  other  corporations  nego- 
tiated a  loan  to  obtain  a  working  capital  for 
the  corporations  merged,  one  of  the  constituent 
companies,  to  which  a  portion  of  the  money  so 
raised  was  loaned,  was  properly  charged  with 
its  proportion  of  the  expenses  incurred  by  the 
holding  company  in  negotiating  the  loan. 

f  1.  See  Corporatloni,  vol.  U,  Cent.  Dig.  H  U,  i1. 


6.  Where  money  was  loaned  by  a  corporation 
holding  a  majority  of  the  stock  of  various  con- 
stituent corporations  to  one  of  such  companies, 
neither  the  latter  company,  nor  its  stockholders, 
prior  to  .the  repayment  of  the  debt,  were  enti- 
tled to  allege  that  the  holding  company  had  il- 
legally charged  such  company  wiu  nsury,  in 
the  form  of  additional  expenses  incident  to 
making  a  loan,  and  interest  thereon. 

7.  Where  under  an  agreement  between  the 
holder  of  an  option  on  certain  distilling  com- 
panies, which  were  to  be  sold  to  the  S.  Co., 
the  option  holder  was  entitled  to  apportion  the 
consideration  received  from  the  K.  Co.  among 
the  different  grantors,  and  under  such  reserva- 
tion a  payment  in  cash  and  stock  of  the  K.  Co. 
was  delivered  to  one  of  such  grantors,  such 
payment  could  not  be  questioned  in  a  subse- 
quent suit  against  a  corporation  into  which  the 
K.  Co.  was  subsequently  merged,  on  the 
ground  that  It  constltated  a  misappropriation 
or  a  diversion  of  the  K.  Co.'s  assets. 

8.  Where  a  corporation  was  authorised  to 
manufacture  and  sell  whisky  and  spirits  either 
at  wholesale  or  retail,  and  to  purchase  the 
stocks  of  other  corporations  for  such  purpose, 
it  had  power  to  organize  and  hold  the  stocks 
of  corporations  in  other  states  through  which 
it  sold  its  manufactured  product 

9.  In  the  absence  of  evidence  to  the  contrary, 
it  must  be  presumed  that  the  laws  of  West 
Virginia  are  similar  to  the  laws  of  New  Jer- 
sey, so  as  to  authorize  a  corporation  formed  in 
New  Jersey  to  exercise  in  West  Virginia  the 
powers  conferred  upon  it  by  Its  charter  and 
the  laws  of  New  Jersey. 

10.  Where  a  bill  was  brought  against  a  cor- 
poration organized  to  hold  and  control  tiie 
stock  of  other  corporations,  to  dissolve  the 
same  for  illegality,  and  against  the  cori>ora- 
tions  whose  stock  was  so  held,  a  requested 
amendment  to  the  bill  alleging  that  complain- 
ants, as  preferred  stocliholders  of  one  of  the 
constituent  companies,  were  entitled  to  receive 
a  stated  quarterly  dividend  from  the  net  profits 
of  its  business,  and  that  such  dividends  had 
been  accumulated,  but  not  paid,  and  praying 
payment  thereof,  could  not  be  allowed,  unce, 
as  it  affected  but  one  of  the  parties  to  the  suit 
It  would  have  roidered  the  bill  multifarious. 

Suit  by  Henry  L  Dlttman  and  others 
against  the  Distilling  Company  of  America 
and  others.  On  final  hearing  and  application 
to  amend  bill.  Application  denied.  Bills  dis- 
missed. 

J.  O.  H.  Pitney  and  Messrs.  Lindsay  and 
Kremer,  for  complainants.  Messrs.  Linda- 
bury  and  Mayer  and  Alexander  &  Green,  for 
dtfendants. 

BMEBY,  y.  O.  In  this  case  on  original 
Mil  was  filed  August  17,  1000,  and  an  amend- 
ment to  the  hill  on  March  6, 1002,  and  on  the 
argument  on  final  hearing  at  the  close  of  the 
proofs  an  application  for  a  further  amendment 
to  the  bill  was  made.  This  application  to 
amend  is  opposed.  The  issues  raised  upon  the 
pleadings  and  proofs  are  substantially  as  fol- 
lows: Complainants  are  owners  and  holders  of 
ineferred  stock  of  the  Kentucky  DiatlUerles 
&  Warehouse  Company,  organised  under  tbt 
laws  of  this  state  on  February  3,  1899.  On 
July  11,  1800,  the  DlstilUng  Company  ot 
America  was  organized  also  under  the  laws 
of  this  state.  Among  the  designated  objects 
for  which  this  latter  company  was  formed 
was  (article  81)  the  purchase  and  holding 
of  the  shares  of  stock  or  property  of  other 
corporations  of  tills  state  or  elsewhere,  and 
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fbe  operation  of  such  properties,  exercising 
the  rights  of  owners  of  the  stock.  Including 
the  right  to  rote  thereon.    Although  one  of 
the  objects  for  which  it  was  organized  was  to 
manufacture,  sell,  and  distribute  whisky  and 
apirlta,  the  Distilling  Company  has  not  in 
fact  engaged  In  such  manufacture  or  sale, 
but   Is    altogether   a    company   holding   the 
stocks  of  several  constituent  companies,  thus 
managing  or  controlling  the  business  of  all 
the  conapanles.    These  constituent  companies 
are  five  in  number,  all  engaged  in  the  manu- 
factore,  sale,  or  distribution  of  whiskies  or 
spirits.     They  are  the  Kentucky  Distillerlea 
&  Warehouse  Company,  the  Spirits  Distribut- 
ing CSompany,  and  the  Standard  Distilling  ft 
Distributing  Company,  three  companies  or- 
ganized under  the  laws  of  New  Jersey;  the 
American   Spirits   Manufacturing   Company, 
organized  under  the  laws  of  New  York;  and 
the  Hannis  Distilleries  Company,  organized 
under  the  laws  of  Maryland.     All  of  these 
companies  are  parties  defendant  to  this  suit, 
except  the  Hannis  Distilleries  Company.    The 
Dlatllllng  Company  Is  the  owner  of  over  90 
per  cent,  of  the  capital  stock  of  each  of  these 
companies,  and  of  substantially  all  of  the 
stock  of  the  Hannis  Company.     It  became 
such  owner  by  issuing  its  own  shares  for 
the  purchase  from  the  Indlyidual  holders  of 
the  stock  of  the  constituent  companies;   the 
relative  values  of  the  stock  of  the  several 
companies,  and  the  amount  of  Distilling  Com- 
pany stock  Issued  therefor,  being  fixed  by 
an   agreement   defted   June  21,   1899,   called 
the  "Deposit  Agreement,"  under  which  stock- 
holders In  each  of  these  companies  desiring 
to  sell  their  stock  deposited  it  with  a  trust 
company,   through   which  the  deliveries  or 
exchanges  were  carried  out  upon  the  subse- 
quent incorporation  of  the  Distilling  Com- 
pany.    Complainant  and  ottter  stockholders 
of  the  Kentucky  Company  to  the  amount  of 
about  4,000  shares  have  not  consented  to  ex- 
cliange  their  preferred  stock,  but  complain- 
ants have  exchanged  their  common  stock  for 
like  stock  of  the  DlstilUng  Company. 

The  grounds  for  relief  set  up  In  the  original 
and  amended  bill  which  were  relied  on  at 
the  argument  on  final  hearing,  may  be  classi- 
fied as  follows:  First.  That  the  Distilling 
Company  is  not  authorized,  under  its  cer- 
tificate of  organization  or  under  the  laws 
of  the  state  of  New  Jersey,  to  purchase  and 
hold  the  stock  of  the  Kentucky  Company  or 
the  other  constituent  companies  for  the  pmv 
pose  of  controlling  their  operation.  Second. 
That  one  of  the  objects  of  the  organization 
of  the  Distilling  Company,  and  of  the  trans- 
fer to  it  of  the  controlling  Interest  in  the 
stock  of  the  constituent  companies,  was  the 
creation  of  a  monopoly  in  the  manufacture 
and  sale  of  spirits,  alcohol,  and  whiskies; 
that  snch  monopoly  has  been  in  fact  created; 
that  such  monopoly  Is  unlawful,  and  renders 
the  Eentncky  Company  liable  to  the  pains 
and  penalties  of  the  laws  in  restraint  of 
nuuopoly,  and  endangers  Its  property.   Third. 


That  the  assets  of  the  Kentucky  Oompany 
have  been  unlawfully  and  Improperly  divert- 
ed for  the  benefit  of  the  Distilling  Company. 
Fourth.  That  the  directors  of  the  Kentucky 
Company  have  unlawfully  diverted  Its  assets 
and  property,  by  the  organization  and  man- 
agement of  subsidiary  companies,  to  which 
the  Kentucky  Company  has  conveyed  por- 
tions of  its  assets  In  consideration  of  stock 
In  the  subsidiary  companies. 

In  reference  to  the  first  question— the  au- 
thority of  the  Distilling  Comxmny  to  hold  the 
stock  of  the  Kentucky  Company  and  of  the 
other  constituent  companies,  and  to  act  mere- 
ly as  a  holding  or  operating  company— the 
status  of  our  legislation  and  decisions  is  as 
follows:  Previous  to  1883,  corporations  or- 
ganized under  the  general  corporation  law 
(Revision  of  1875,  p.  3)  had  no  express  statu- 
tory authority  to  purchase  or  hold  the  stock 
of  other  corporations,  or  to  vote  thereon. 
This  Revision  of  1875,  p.  6,  I  10,  specified 
the  numerous  purposes  for  which  corpora- 
tions might  be  organized,  adding  at  the  end 
of  the  specified  purposes  "or  any  lawful  busi- 
ness or  purpose  whatever."  In  Ellerman  v. 
Chicago  Jnna  Ry.  Co.,  49  N.  J.  Eq.  217,  28 
Ati.  287  (Green,  V.  C,  1891),  It  appeared  that 
the  Junction  (Company  was  incorporated  to 
purchase,  hold,  sell,  etc.,  and  deal  in,  the 
stock  of  a  company  called  the  Transit  Com- 
pany, incorporated  under  the  laws  of  the 
state  of  Illinois,  and  also,  In  the  promotion 
of  Its  corporate  business,  to  purchase  the 
stock  of  any  corporation,  and  In  respect  to  It 
exercise  the  rights  and  privileges  of  owner- 
ship. The  stock  of  the  Transit  Company,  to 
the  extent  of  about  180,000  of  the  entire 
132,0(X)  shares,  was  purchased  by  the  Junc- 
tion Oompany  for  about  122,000,000,  the  mon- 
ey being  raised  by  the  Issue  of  bonds  of  the 
Junction  Company,  secured  by  the  Transit 
stock  purchased  and  the  sale  of  about  $12,- 
500,000  of  the  entire  capital  stock  ($13,000,- 
000)  of  the  Junction  Company.  Ellerman,  a 
stockholder  of  the  Junction  Company,  filed  a 
bin  attacking  the  validity  of  an  agreement 
made  by  the  Junction  Company  with  Armour 
and  others  subsequent  to  the  acquisition  of 
his  stock;  one  objection  being  that  the  com- 
pany agreed  to  purchase  the  stock  of  a  cer- 
tain other  company— the  Tolleston  Company, 
a  corporation  of  the  state  of  New  Jersey. 
Vice  Chancellor  Oreen  held  (page  245,  49  N. 
J.  Eq.,  page  297,  23  Atl.)  that  inasmuch  as 
by  its  certificate  of  organization  the  corporate 
business  of  the  Junction  Company  was  to 
acquire  and  deal  in  stock  of  the  Transit 
Company,  and  to  do  anything  authorized  by 
Its  charter  to  increase  the  value  of  this  stock, 
and  Inasmuch  as  the  purchase  of  the  Tol- 
leston stock  was  shown  to  have  been  for  the 
purpose  of  Increasing  the  value  of  the  Trans- 
It  Company's  business,  it  was  within  the  pow- 
er contemplated  by  the  charter  certificate. 
The  right  of  the  Junction  Oompany  to  pur- 
chase and  hold  the  shares  of  the  Transit 
Company— the  principal  object  of  the  creation 
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of  the  oompany— was  not  questioned  in  tbe 
BUerman  suit  (opinion,  page  231,  49  N.  J. 
Bq.,  page  202,  23  Atl.),  and  tbe  Talidity  of 
this  purchase  seems  to  have  been  assumed 
by  complainants  as  the  basis  of,  theli  own 
claim  (opinion,  page  239,  49  N.  J.  Eq.,  page 
294,  23  Atl.)  that  the  right  to  purchase  stock 
was  by  the  certificate  limited  to  stock  of  the 
Transit  Ompany,  and  could  not  be  extended 
to  the  stock  of  the  Tolleston  Company.  In 
the  subsequent  suit  brought  by  another  stock- 
holder of  the  Junction  Oompany  (Willoughby 
T.  Chicago  Junction  Railway  Co.,  50  N.  J. 
Bq.  656.  25  AtL  277;  October,  1892)  attack- 
ing the  validity  of  the  same  agreement  which 
had  been  sustained  in  the  Bllerman  Case, 
complainant  attacked  the  validity  of  the  in- 
corporation of  the  Junction  Company  upon 
the  ground  that  the  purchase  and  holding  of 
the  stock  of  another  company,  and  tue  con- 
trol of  such  company,  were  invalid  and  con- 
trary to  law.  The  conclusiveness  of  the  de- 
cree in  the  Bllerman  Case,  affirming  the  va- 
lidity of  the  agreement,  was  impeached  by 
reason  of  the  alleged  collusive  character  of 
that  suit  Unless  so  impeached,  tbe  court 
held  the  decree  in  the  Bllerman  suit  to  be 
conclusive  upon  this  and  other  points  in- 
volved. Vice  Chancellor  Green  (page  675, 
676,  50  N.  J.  Bq.,  pages  284,  285,  23  AU.) 
and  Vice  Chancellor  Van  Fleet  who  sat  with 
him  (page  701,  SO  N.  J.  Bq.,  page  294,  25 
Atl.),  declined  to  consider  the  question  of  the 
right  to  organize  a  company  for  the  purpose 
of  holding  stock  of  another  company,  upon 
the  grounds  (1)  that,  as  a  rule,  such  questions 
can  only  be  presented  by  the  Attorney  Gen- 
eral, acting  on  behalf  of  the  state;  and  (2) 
that  tbe  failure  to  raise  this  question  in  the 
Bllerman  suit,  which  was  based  on  the  va- 
lidity  of  the  incorporation,  was  certainly,  not 
evidence  of  collusion  In  the  Bllerman  suit. 
The  decree  in  the  Bllerman  suit  was  there- 
fore held  to  be  Conclusive  on  the  question  as 
to  all  of  the  stockholders,  as  I  understand 
the  opinion.  After  these  decisions,  and  on 
March  14,  1893,  a  supplement  to  the  corpora- 
tion act  was  passed  (P.  L.  1893,  p.  301),  au- 
thorizing corporations  organized  under  the 
act  to  purchase  and  hold  shares  of  stock  of  any 
other  corporation  of  this  or  any  other  state, 
and  to  exercise,  while  such  owners,  all  tbe 
imwers,  including  tbe  right  to  vote  thereon, 
which  natural  persons,  as  owners,  could  ex- 
ercise. This  provision  was  Included  in  the 
Revision  of  1806,  p.  294,  as  section  51  of  the 
corporation  act,  and  is  the  law  now  in  force. 
In  this  revision  of  1896,  the  previous  corpo- 
ration act  was  repealed,  the  specification  of 
the  purposes  of  incorporation  made  in  the 
previous  acts  was  omitted,  and  Incorporation 
was  authorized  "for  any  lawful  purpose  or 
purposes  whatever  other  than  savings  banks," 
and  other  specified  purposes,  such  as  rail- 
roads, canals,  etc.,  not  important  for  present 
purposes.  The  ownership  of  stock,  and  con- 
trol of  corporation  by  means  of  such  owner- 
ship, by  either  an  Individual  or  partnership, 


is  In  general  a  lawful  act;  and  the  organiza- 
tion of  a  i>artnership  for  the  purpose  of  sncb 
ownership  and  control,  either  alone  or  in  con- 
nection with  other  objects,  is  unquestionably 
a  lawful  object  or  purpose  of  association  of 
individuals.  The  only  theory  upon  which  the 
formation  of  corporations  for  the  purpose  of 
holding  .stock  of  other  corporations  can  be 
held  not  to  be  a  "lawful  purpose,"  wltbln 
the  meaning  of  the  act,  is  that  an  authority 
to  own  the  stock  and  control  the  manage- 
ment of  other  corporations  must  be  given 
expressly  and  in  terms  in  the  section  author- 
izing the  formation  of .  xximpanies,  in  order 
to  be  lawful.  This  power  to  own  and  con- 
trol stock  of  other  corporations  is  expressly 
given  by  a  subsequent  section  to  all  corpo- 
rations, when  organized,  and  to  tbe  same 
extent  as  Individuals.  Such  ownership  of 
stock  Is  therefore  a  lawful  act  This  legis- 
lative declaration  as  to  the  lawfulness  of  the 
ownership  of  stock  by  corporations  precludes 
the  courts,  as  it  seems  to  me,  from  declaring 
that  such  ownership  cannot  be  Included  with- 
in the  "lawful  purposes"  for  which  a  cor- 
poration may  be  formed,  merely  for  the  rea- 
son that  it  is  not  expressly  and  specially 
authorized  in  the  section  of  the  act  defining 
the  purposes  of  Incorporation.  What  pur- 
poses are  "lawful,"  within  the  meaning  of 
this  section,  must  be  ascertained  by  reference 
to  the  scope  of  the  laws  in  force,  declaring 
the  lawful  character  of  acts;  and,  taking  the 
whole  scope  of  the  act  it  would  seem  that 
the  ownership  of  stock  In  other  corporstlons, 
either  alone  or  in  connection  with  other  ob- 
jects, as  the  purpose  of  the  corporation,  is  a 
purpose  of  incori>oratlon  authorized  by  the 
act  I  have  considered  this  question  as  one 
which  the  complainants  had  the  right  to 
raise,  on  the  assumption  that  as  owners  of 
the  Kentucky  Company  stock,  they  might 
have  the  right  to  question  the  control  of  the 
Kentucky  Company  by  another  corporation 
which  had  no  right  to  hold  or  vote  upon  its 
stock.  The  status  of  the  complainants  may 
be  different  from  that  of  the  complainants 
In  the' Bllerman  and  Willoughby  suits,  and 
these  cases  may,  perhaps,  not  control  this 
case  upon  this  point  But  there  are  un- 
doubtedly very  grave  difficulties  as  to  the 
trial  or  settlement  of  this  question  in  a  suit 
like  the  present  or  as  to  giving  herein  the 
appropriate  relief,  if  the  holding  of  the  stock 
and  control  of  the  Kentucky  Company  by  the 
Distilling  Company  had  been  found  to  be 
illegal,  and  In  this  decision  I  do  not  intend 
to  pass  upon  this  question. 

The  second  claim  for  relief  is  that  one  of 
the  objects  of  the  organization  of  the  dis- 
tilling company,  and  of  the  ttensfer  to  It  of 
the  controlling  Interest  in  the  Stock  of  the 
constituent  companies,  was  the  creation  of 
a  monopoly  in  the  manufacture  and  sale  of 
spirits,  alcohol,  and  whiskies,  and  that  such 
monopoly  has  been  created.  This  claim  is 
not  well  founded,  and  for  two  reasons:  First 
the  proofs  fall  to  establish  the  monojwly 
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charged;    and,  second,  the  monopoly,  If  any 
exists,   arises  from  the  exercise  of  powers 
given  by  the  charter  or  certificate  of  organi- 
sation.   Where  no  right  of  property  In  com- 
plainant Is  at  stake,  a  court  of  equity  has 
no  po-wer  to  declare  unlawful  the  eierclse  by 
a  corporation  of  the  powers  conferred  by  Its 
charter,  even  though  the  purpose  of  the  or- 
ganization may  have  been  unlawful.    The 
right  of  the  Attorney  General,  on  behalf  of 
the    state,  to  question  In  a  court  of  equity 
the  exercise  by  a  corporation  of  Its  powers 
under  Its  charter  for  the  purpose  of  creat- 
ing   a    monopoly  was  expressly   denied   by 
Vice  Chancellor  Reed  In  Attorney  General 
V.  American  Tobacco  Company,  55  N.  J.  Bq. 
352,  369,  36  Atl.  971  (1897),  and  his  opinion 
was   adopted  on  appeal  (iniller  v.  Tobacco 
Co..    50  N.  J.  Eq.  847,  42  Atl.  1117  a898). 
In  this  suit,  also,  the  right  of  an  Individual 
to    equitable   relief   was   denied.     Attorney 
General  v.  Tobacco  Co.,  56  N.  J.  Bq.  378, 
36   Atl.   971.    The  reason  upon   which   this 
decision  as  to  want  of  equitable  Jurisdiction 
Is  based  Is  that  any  order  or  decree  of  a 
court  of  equity  restraining  a  corporation  ex- 
ercising  private,   and   not  public  or  quasi 
public,  franchises,  from  acts  which  are  with- 
in the  powers  conferred  by  its  charter  or 
certificate  of  Incorporation,  Is  pro  tanto  an 
annulment  of  Its  charter.    It  Is  therefore  to 
that  extent  an  ouster  from  Its  franchises,  and 
such  ouster  Is  rightful  and  legal  only  when 
made  by  judgment  upon   quo   warranto— a 
proceeding  brought  to  test  the  very  question 
on  behalf  of  the  state  In  the  Supreme  Court, 
which  has,  under  the  Constitution,  exclusive 
Jurisdiction.     Attorney   General  v.  Tobacco 
Co.,  55  N.  J.  Eq.  367,  36  Atl.  971.    This  rule 
does  not  prevent  a  court  of  equity  from  re- 
straining quasi  public  corporations  from  acts 
beyond  their  corporate  powers,  where  such 
acts  Involve  a  public  nuisance  or  other  public 
injury.    Id.,  68  N.  J.  Eq.   366,  36  Atl.  971. 
This  decision  is  conclusive  upon  the  right  of 
the  complainants  to  raise  the  question  that 
the  effect  of  the  charter  and  acts  under  it  is 
to  create  a  monopoly.    If,  however,  it  should 
be  considered  that  this  question  is  now  prop- 
erly before  the  court  for  determination,  the 
decision  of  the  Court  of  Errors  and  Appeals 
in  Trenton  Potteries  Co.  v.  Ollphant,  58  N. 
J.  Bq.  607,  43  Atl.  723,  46  L.  R.  A.  256,  78 
Am.  St.  Rep.  612  (1S99),  would  seem  to  be 
fatal    to    the    complainants'    contention.    It 
was  expressly  decided  In  that  case  (see  pages 
524,  525,  58  N.  J.  Bq.,  pages  729,  730,  43  Atl., 
46  L.  R.  A.  255,  78  Am.  St.  Rep.  612)  that 
where  a  monopoly  results  or  may  result  from 
the  exercise  of  the  power  of  making  con- 
tracts expressly  granted  by  the  Legislature 
to  corporations,  such  exercise  of  power  can- 
not be  enjoined.    This  Is  upon  the  ground 
that  the  Legislature  granting  the  power  must 
be  taken  to  have  made  a  final  and  author- 
itative decision  upon  the  question  of  public 
policy  as  to  the  creation  of  the  monopoly 
thus  resulting. 


The  third  claim  for  relief  is  the  unlawful 
and  Improper  diversion  of  the  assets  of  the 
Kentucky  Company  for  the  benefit  of  the 
Distilling  Company.  The  only  specific  charge 
of  such  diversion  of  assets  made  in  the  bill 
was  In  paragraph  12,  which  charged  that 
the  directors  of  the  Kentucky  Company, 
acting  under  the  control  of  the  Distilling 
Company,  on  or  about  January  1,  1900,  caus- 
ed a  mortgage  or  trust  deed  of  $5,000,000  to 
be  executed  by  the  Kentucky  Company  upon 
all  Its  property  and  assets,  present  and  fu- 
ture, to  secure  bonds  of  that  amount,  and 
that  contrary  to  the  usual  course  of  business, 
and  contrary  to  the  interests  of  the  Ken- 
tucky Company,  a  considerable  p<wtion  of 
these  bonds  were  hypothecated  by  the  direct- 
ors of  the  Kentucky  Company  (five  of  its 
seven  directors  being  also  directors  of  the 
Distilling  Company),  and  have  been  pledged 
in  the  proportion  of  $1,000  of  bonds  to  secure 
$100  of  loan;  that  no  proper  occasion  exist- 
ed for  borrowing  money  for  the  Kentucky 
Company;  and  that  the  execution  and  pled- 
ging of  the  bonds  was  part  of  the  general 
scheme  for  a  diversion  of  the  assets  of  the 
Kentucky  Company,  and  the  purpose  of  ex- 
ecuting this  deed  and  making  these  loans 
was  to  bring  about  the  foreclosure  of  the 
mortgage  on  a  comparatively  small  loan, 
so  that  the  Interests  of  complainants  and 
other  stockholders  of  the  Kentucky  Company 
might  be  <;ut  ott.  The  answer  claims  that 
this  mortgage  or  trust  deed  did  not  cover  the 
whisky,  book  accounts,  and  personal  proper- 
ty of  the  Kentucky  Company,  worth  many 
millions  of  dollars;  that  the  mortgage  was 
duly  authorized  by  two-thirds  of  each  class 
of  stockholders,  as  required  by  the  articles 
of  association,  and  that,  with  the  exception 
of  $1,500,000,  all  the  bonds  were  at  the  time 
of  the  answer  still  in  the  possession  of  the 
Kentucky  Company;  that  the  bonds  and 
deed  were  authorized  to  provide  additional 
working  capital  which  was  necessary;  that 
the  bonds  could  not  be  sold  at  a  satisfactory 
price,  and  therefore  part  of  the  bonds  were 
used  as  collateral  security  for  loans,  not 
over  $1,500,000  being  deposited  at  any  time, 
and  that  amount  is  held  as  collateral  securi- 
ty for  a  loan  of  $500,000  made  February 
16,  1900,  to  run  for  two  years,  payable  by 
the  Kentucky  Company  at  any  time  on  30 
days'  notice.  It  appears  by  the  proofs  that 
this  loan  of  $500,000  has  since  been  paid  off, 
and  that  the  $1,500,000  bonds  were  returned 
to  the  Kentucky  Company.  Subsequently, 
and  on  the  recommendation  of  a  committee 
of  the  stockholders  of  the  Distilling  Com- 
pany, called  the  "Protective  Committee,"  a 
plan  for  securing  necessary  working  capital 
for  all  the  constituent  companies  was  recom- 
mended and  carried  out,  under  which  the 
Distilling  Company  issued  its  own  collateral 
trust  bonds  for  $5,000,000,  and  has  disposed 
of  something  over  $4,000,000  at  80  cents  on 
the  dollar.  The  proceeds  of  the  sale  of  these 
bonds  have  been  turned  over  to  the  Distilling 
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CompiLuj,  which  has  loaned  to  the  Kentucky 
Company  for  working  capital  over  13,600,000, 
which  is  still  unpaid.  The  $5,000,000  bonds 
of  the  Kentucky  Company  constitute  a  por- 
tion of  the  collateral  for  the  collateral  trust 
bonds  of  the  Distilling  Company.  The  col- 
lateral trust  agreement  or  mortgage,  bow- 
ever,  provides  that,  when  the  Kentucky  Com- 
pany pays  off  what  It  owes  to  the  Distilling 
Company  of  America,  these  $5,000,000  Ken- 
tucky bonds  are  to  be  returned  to  the  Ken- 
tucky Company.  As  the  $5,000,000  Kentucky 
Company  bonds  were  originally  deposited 
with  the  Distilling  Company  to  secure  mon- 
ey due  and  to  become  due  to  It  from  the 
Kentucky  Company,  this  company  would 
seem  to  be  fully  protected  against  the  diver- 
sion of  any  of  its  assets  secured  by  the 
mortgage  to  pay  any  other  loans  or  indebt- 
edness than  Its  own  indebtedness  to  the  Dis- 
tilling Company  for  money  borrowed  and 
used  for  its  own  purposes.  The  questiobs 
to  be  considered  at  the  hearing  as  arising 
out  of  this  transaction  were  therefore  re- 
duced to  two.  The  first  is  whether  the  loan 
from  the  Distilling  Company  to  the  Ken- 
tucky Company  was  within  the  proper  ex- 
ercise of  the  Judgment  and  discretion  of  the 
directors  of  the  Kentucky  Company,  acting 
for  the  interest  of  the  company  and  all  its 
stockholders,  or  whether  it  was  an  abuse  of 
their  authority  and  control,  exercised  for  the 
benefit  of  the  Distilling  Company  only.  The 
proofs  fall  to  establish  any  case  of  the  abuse 
or  fraudulent  exercise  of  the  directors'  pow- 
ers in  the  management  of  the  company  in 
making  this  loan,  or  to  show  any  reason  for 
interference  by  this  court  with  their  judg- 
ment, which  appears  to  Iiave  been  made  with 
entire  good  faith.  The  second  objection  to 
this  loan  is  one  made  by  the  amended  bill 
after  the  facts  relating  to  the  mortgages 
and  loan  had  been  developed.  This  is,  that 
in  addition  to  6  per  cent.  Interest  on  its 
loan  to  the  Kentucky  Company,  the  Dis- 
tilling Company  has  charged  to  the  Kentucky 
Company  the  sum  of  $217,591.35  for  ex- 
penses on  procuring  the  loan,  and  that  the 
Kentucky  Company  is  still  liable  to  pay  a 
further  large  amount— between  $400,000,  and 
$500,000.  This  item  of  $217,591.35,  as  ap- 
pears by  thQ  answer  and  the  evidence.  Is 
the  proportion  of  the  entire  expense  of  ob- 
taining the  loan  on  the  Distilling  Company 
collateral  trust  compony  bonds  (about  $292,- 
000),  which  is  chargeable  to  the  Kentucky 
Company  on  the  basis  or  proportion  of  the 
amount  of  the  proceeds  received  by  the  Ken- 
tucky Company.  The  latter  company  has 
not  as  yet  paid  to  the  Distilling  Company 
any  portion  of  this  amount  of  $217,500.  The 
$4,000,000  bonds  Issued  by  the  Distilling  Com- 
pany were  sold  at  80,  were  payable  in  ten ' 
years,  $500,000  are  redeemable  each  year, 
and,  by  the  arrangement  or  accounts  of  the 
loan  kept  between  the  companies,  the  Ken- 
tucky Company  is  to  be  charged  with  its 
proportion  of  the  price  paid,  over  80  per 


cent,  for  redeeming  the  bonda,  and  to    be 
credited  with  the  proportion  of  the  price 
paid,  under  80,  for  the  redemption.    Up   to 
the  time  of  the  hearing,  none  had  been  re- 
deemed under  80,  and  the  additional  sum  of 
$16,000  had  been  charged  as  the  Kentucky 
Company's  share  of  the  expense  of  redeem- 
ing the  bonds  payable  during  the  first  year. 
It  is  claimed  that  these  charges  against  the 
Kentucky  Company  are  usurious,  inequita- 
ble, and  unfair.    The  objection  as  to   tbe 
equity  of  tbe  charge  appears  to  be  unfound- 
ed, and  I  can  see  no  equitable  reason,  un- 
der tbe  circumstances  disclosed  by  the  evi- 
dence, wliy  the  Kentucky  Company  should 
not  pay  its  proportion  of  the  expenses  inci- 
dent to  loans  made  for  its  benefit,  as  well 
as  that  of  the  other  companies,  and  which 
it  lias  secured  and  used  for  its  own  purposes. 
It  must  be  borne  in  mind  that  since  the  act 
of  April  3,  1902  (P.  U  p.  459),  corporations 
can  no  longer  set  up  the  plea  of  usury  on 
any  obligations  executed  by  them,  even   If 
this    transaction    between    the    companies 
comes  within  the  scope  of  the  usury  acts. 
But  these  questions  as  to  the  liability  of  tbe 
Kentucky  Company  for  interest  alleged  to 
be   usurious,  or  for  cliarges  for   expenses 
claimed  to  be  inequitable,  are  plainly  pre- 
mature.   None  of  these  charges  or  expenses 
have  been  in  fact  paid,  and  the  Kentucky 
Company  has  not  yet  paid  or  offered  to  pay 
its  loan  of  $3,500,000— the  money  actually 
received,  with  legal  interest— all  of  which  is 
undoubtedly  due;   and,  until  It  does  so,  all 
questions  as  to  the  legality  of  charging  ad- 
ditional expenses  or  additional  interest  be- 
fore returning  the  bonds  or  other  evidences 
of  debt  to  the  Kentucky  Company  are  pre- 
mature.   When  the  Kentucky  Company  has 
in  fact  paid,  or  offers  to  pay,  the  admitted 
debt,  with  legal  interest,  the  question  wheth- 
er any  additional  payments  or  charges  can 
be  enforced  against  it  by  the  Distilling  Com- 
pany, or,  if  actually  made  by  tbe  Kentucky 
Company,  should  be  returned  to  it,  may,  per- 
haps, be  brought  in  question  in  appropriate 
proceedings  brought  to  test  the  question ;   but, 
until  payment  of  the  admitted  debt  is  made 
or  tendered,  decision  upon  the  question  is  pre- 
mature, and  therefore  unnecessary.    By  the 
amended  bill  two  other  classes  of  diversion 
of  assets  of  the  Kentucky  Company  are  al- 
leged.   One  is  that  in  1899,  and  shortly  after 
the  organization  of  the  Kentucky  Company. 
this   company   paid   over   to   the   American 
Spirits  Manufacturing  Company  more  than 
$1,000,000  in  money  or  in  the  capital  stock 
of  the  Kentucky  Company;    that  this  was 
done  In  anticipation  of  the  organization  of 
the  Distilling  Company,  which  organization 
was  then  contemplated  by  the  persons  now 
controlling  the  three  corporations,  in  order 
that  the  Distilling  Company,  as  the  owner 
of  the  large  majority  of  the  stock  of  the 
Spirits  Manufacturing  Company,  might  se- 
cure the  benefit  of  this  misappropriation  of 
the  assets  of  the  Kentucky  Company.    These 
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allegations  of  misappropriation  or  diversion 
are  denied  In  the  answer,  which  sets  out 
at  length  the  particulars  of  the  transacttou, 
which  are,  In  my  Judgment,  sustained  by 
the  proofs.  The  payments  which  are  com- 
plained of  ($400,000  In  cash  and  $700,000  In 
stock  of  the  Kentucky  Company),  which 
were  paid  for  two  of  the  distilling  properties 
-which  the  Kentucky  Company  was  formed 
to  purchase,  were  portions  of  the  entire  pay- 
ment agreed  to  be  made  by  the  Kentucky 
Company  (about  $29,000,000  in  stock  or  cash) 
to  one  StoU,  who  had  options  or  controlled 
the  properties  (over  50  In  number)  as  the 
Tendor  for  the  entire  properties,  to  be  con- 
veyed according  to  the  prospectus  and  under- 
writing agreement  to  which  complainants 
were  parties.  As  against  the  purchaser  (the 
Kentucky  Company),  Stoll,  as  the  vendor, 
retained  under  the  arrangement  the  right  to 
apportion  or  divide  the  consideration  among 
the  different  grantors;  and  It  was  under 
this  reservation  to  Stoll,  the  vendor,  that  the 
Spirits  Manufacturing  Company,  the  owner 
of  two  of  the  fifty  or  more  properties  con- 
veyed, received  the  payments  now  question- 
ed, on  maldng  the  conveyance  to  the  Ken- 
tncky  Company.  To  require  now  the  Spirits 
Bfairafactuting  Company  or  its  directors  to 
account  for  or  repay  this  portion  of  the  en- 
tire consideration  to  the  Kentuclcy  Company, 
which  has  received  the  properties  and  re- 
talna  them,  would  be.  In  effect,  to  make  a 
new  bargain  for  the  purchase,  and  In  the 
abeence  of  Stoll.  This  suit  Is  not  appropri- 
ate for  the  trial  of  a  question  of  this  charac- 
ter, and  the  charge  that  the  alleged  diver- 
sion was  the  result  of  any  fraud  or  breach 
of  tmst  on  tbe  part  of  the  directors  of  the 
Kentucky  Company  for  tbe  benefit  of  the 
DlstUIing  Company  or  its  directors  Is  not 
BOBtained  by  tbe  proofs. 

Tbe  remaining  question,  as  to  diversion  of 
assets  of  the  Kentucky  Company  charged  by 
tbe  amended  bill,  arises  out  of  the  foUowing 
facts  appearing  by  tbe  answer  and  proofs: 
Tbe  Kentucky  Company  has  organized  un- 
der tbe  laws  of  West  Virginia  two  subsidiary 
companies  for  tbe  purpose  of  selling  and  dis- 
tributing some  of  the  whiskies  which  It 
manufactures  to  retailers.  It  conveyed  to 
each  of  these  companies  a  portion  of  its 
stock  of  whisky— to  one  company,  whisky 
valued  at  $7.5,000,  and  to  the  other  an  amount 
valued  at  $900.000— for  which  It  has  received 
fnll-pald  capital  stock  of  the  respective  com- 
panies to  these  amounts.  These  sums  are 
the  entire  capital  stock  of  the  companies,  and 
this  stock  in  both  companies  is  owned  by  the 
Kentucky  Company,  and  is  controlled  by  it 
through  its  nominees,  who  are  employes,  sub- 
ject to  removal.  The  company  with  the  cap- 
ital of  $75,000,  called  the  "¥  Company"  in 
tbe  proofs,  was  formed  for  tbe  purpose  of 
selling  to  the  retail  trade,  direct,  a  particular 
brand  of  whisky  manufactured  by  the  Ken- 
tucky Company,  and,  according  to  the  evi- 
dence of  Mr.  Bradley,  the  president  of  the 


company.  It  has  been  successful  and  profit- 
able; the  Kentucky  Company  selling  to  tbe 
T  Company  its  whiskies*  at  a  profit,  and  tn 
torn  making  a  reasonable  profit  upon  the 
capital  of  the  Y  Company.  With  the  Z  Com- 
pany, capitalized  at  $900,000,  business  of  the 
same  character  la  transacted,  but  on  a  larger 
scale,  and  at  present  it  supplies  tbe  largest 
outlet  for  the  product  of  the  Kentucky  Com- 
pany; distributing  about  60,000  barrels  a 
year,  upon  which  both  the  manufacturers' 
and  retailers'  profits  are  made.  The  Ken- 
tucky Company  Is  also  the  owner  of  another 
distributing  company,  which  was  .previously 
organized,  called  the  "W  Company,"  tbe 
stock  of  which  It  purchased  and  controlled. 
The  W  Company  distributes  for  the  Kentucky 
Company  annually  between  20,000  and  80,- 
000  barrels— about  one-seventh  of  its  entire 
product— and  is  doing  now  a  business  of 
about  $100,000  monthly.  The  business  and 
property  of  the  W  Company,  Including  its  good 
will,  was  purchased  for  about  $190,000.  As 
appears  by  its  certificate  of  lncori)oration,  tbe 
Kentucky  Company  was  formed  for  the 
manufacture,  sale,  and  dealing  in  wbisldes, 
and  also  for  the  purpose  of  carrying  on  any 
part  of  its  business,  and  to  Invest  in  all  kinds 
of  property,  real  or  personal,  within  or  with- 
out the  state  of  New  Jersey,  including  the 
shares  of  stock  of  other  corporations.  The 
right  of  the  Kentucky  Company,  under  tbe 
charter  and  under  tbe  laws  of  the  state,  to 
purchase  the  stock  of  the  pre-existing  com- 
pany—the W  Company— for  the  purpose  of 
Its  bustness  was  not  contested  at  the  hearing. 
It  cannot  be  questioned,  I  tblnlE,  that  the 
method  of  distribution  of  its  products  by  the 
machinery  of  subsidiary  companies,  consid- 
ered merely  as  a  matter  of  business  manage- 
ment. Is  one  with  which  this  court  will  not 
Interfere;  nor  will  It  attempt  to  control  the 
business  Judgment  of  the  directors,  whicb 
appears  to  have  been  honestly  exercised. 
The  only  question  is  that  of  power  of  the 
Kentucky  Company  to  invest  its  capital  and 
organize  such  companies  for  this  piwpose. 
The  doctrine  of  ultra  vires,  where  it  con- 
cerns purely  a  matter  of  business  manage- 
ment of  the  corporate  proi)erty  by  tbe  direct- 
ors or  by  the  company,  and  where  the  power 
Is  called  In  question  by  a  stockholder,  must 
be  applied  reasonably,  and  not  unreasonably. 
The  rule  applied  in  these  cases  Is  the  one  an- 
nounced by  Lord  Sel  bourne,  in  tbe  House  of 
Lords,  In  Atty.  Gen.  v.  Directors,  etc,  of 
Great  Eastern  Railway  Co.,  6  App.  Cas.  473, 
49  L.  J.  Cb.  (N.  S.)  646,  547  (1880),  and  ap- 
proved by  Vice  Chancellor  Green  in  Eller- 
man  v.  Chicago  June.  R.  Co.,  49  N.  J.  Eq. 
242,  23  Atl.  287.  This  rule  is  that  whatever 
may  be  fairly  and  reasonably  regarded  as  in- 
cidental to  or  consequential  upon  those 
things  which  the  Legislature  has  authorized 
ought  not  (unless  expressly  prohibited)  to  be 
held  by  Judicial  construction  to  be  ultra  vires. 
Tbe  Legislature  has  here  expressly  author- 
ized the  manufacture  and  sale  of  a  product 
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and  thiB  sale  may  nndoabtedly  be  either  at 
wholesale  or  retail.  It  has  also,  by  the  cer- 
tificate, anthorized  ilie  purchase  of  stocks  of 
other  corporations  for  the  purpose  of  this 
bnslness  of  selUng,  and  by  the  express  pro- 
visions of  the  corporation  act  (section  61)  has 
also  anthorlaed  the  purchase  of  the  stock  of 
corporations  of  other  states.  Considering 
this  flfty-flrst  section  of  the  statute  to  be 
subject  to  the  implied  limitation  that  the 
purchase  and  ownership  must  be  for  the 
purposes  of  the  business,  this  condition  Iq 
complied  with  in  the  present  Instance,  for 
the  purchase  and  ownership  Is  exclusively 
for  the  promotion  of  the  business  of  the  sale 
or  distribution  of  the  product  manufactured 
by  the  company.  The  ownership  of  stock  of 
other  corporations  for  the  purpose  of  the  cor- 
porate business  Is  the  substantial  thing  au- 
thorized in  these  provisions,  and  in  the  case 
of  a  private  business  corporation,  exercising 
no  public  franchise  of  any  kind,  the  method 
of  acquiring  such  ownership  of  stock  is  in- 
cidental only.  The  second  section  of  the  cor- 
poration act  of  1896  expressly  adtborlzes  cor^ 
poratlons  to  exercise  all  the  powers  contained 
In  the  act,  so  far  as  the  same  are  necessary 
or  convenient  to  the  attainment  of  the  ob- 
jects set  forth  In  the .  charter  or  certificate. 
Under  this  provision,  no  question  is  or  can 
be  raised  as  to  the  power  of  purchasing 
stocks  of  existing  companies  for  the  purpose 
of  accomplishing  the  distribution  of  the  pro- 
dnct;  and,  in  my  Judgment,  the  organiza- 
tion of  subsidiary  companies  for  the  same 
purpose  and  with  the  same  object  may  be 
fairly  and  reasonably  regarded  as  incidental 
to  or  consequential  upon  the  business  which 
is  expressly  authorized,  and  convenient  for 
the  attainment  of  its  objects,  and  should  not 
by  a  Judicial  construction  be  held  to  be  ultra 
vires.  As  to  companies  in  which  New  Jersey 
Companies  may  hold  stock,  and  the  states  in 
which  snbsidlary  companies  may  be  organ- 
ized, It  may  be  that  the  late  decision  of  the 
Court  of  Errors  and  Appeals  in  Coler  v. 
Tacoma  Railway  Co.  (March,  1903),  54  Atl. 
413,  limits  the  power  of  New  Jersey  com- 
panies to  hold  stock  of  corporations  of  other 
states  to  the  holdings  of  stock  in  companies 
organized  in  states  whose  laws  authorize  their 
own  domestic  corporations  to  hold  stock  in 
and  control  their  own  domestic  companies. 
In  the  Coler  Case  the  Court  of  ESrrors  and  Ap- 
peals, on  the  application  of  the  stockholder 
of  a  New  Jersey  Company  which  owned  a 
railroad  in  the  state  of  Washington,  enjoined 
the  sale  of  the  railroad  to  a  Washington 
Company  In  consideration  of  stock  of  the 
Washington  Company;  one  ground  being 
that,  under  the  statutes  of  Washington  and 
the  decisions  of  the  Washington  courts,  a 
Washington  corporation  had  no  power  to  pur- 
chase or  hold  the  stock  of  a  Washington 
Company,  and  that  it  must  therefore  be  con- 
cluded by  the  courts  of  this  state  that  the 
ownership  of  the  stock  of  a  Washington  cor- 
poration by  a  foreign  corporation  was  against 


the  public  policy  of  Washington,  and,   tliis 
holding  and  control  being  thus  against   tlie 
public  policy  of  the  state  of  Washington,    It 
should  be  enjoined  in  New  Jersey.    In  tbe 
present  case  there  Is  no  proof  as  to  the  stat- 
utes or  decisiona  of  the  state  of  West  Vir- 
ginia npon  the  question  of  the  right  of    a 
West  Virginia  corporation  or  of  a  forelen 
corporation  to  hold  stock  in  a  West  Virginia 
corporation;   and  it  must,  in  the  absence  of 
such  proof,  be  assumed,  under  the  laws   of 
evidence,  as  well  as  of  comity,  that  the  la^v^s 
of  West  Virginia  are  similar  to  our   own 
laws,  and  authorize  the  Kentucky  Company, 
formed  under  our  laws,  to  exercise  witbin 
the  limits  of  West  Virginia  the  powers  oon- 
ferred  upon  it  under  our  statutes  and   its 
charter.    The  law  of  comity,  settied  in  Amer- 
ican Jurisprudence  by  the  declBlons  to  which 
I  referred  at  some  length   in   my  opinion 
in  Coler  t.   Tacoma   By.   Co.,   53  AtL  680. 
is  that  a  corporation  of  one  state  of  tJbe 
Union  may  exercise  within  another  state  all 
the  powers  of  its  charter,  to  the  extent  that 
its  exercise  thereof  has  not  been  prohibited 
in  such  other  state,  or  affirmatively  declared 
by  the  Constitution,  statutes,  or  decisions  of 
such  other  state  to  violate  its  own  public 
policy.    Snch  vlolatkm  of  the  declared  public 
policy  of  a  foreign  state  must  be  proved,  and 
cannot  be  assumed. 

The  questions  above  considered  are  all  of 
the  claims  for  relief  raised  by  the  MU  or 
amended  bill  which  were  relied  on  at  the  ar- 
gument, or  briefs  on  final  hearing;  and  tbe 
only  remaining  question  is  the  application  of 
complainants  to  amend  the  bilL  This  appli- 
cation, which  was  made  after  the  dosing  of 
the  proofs  and  at  the  time  fixed  for  argument 
of  the  cause,  is  resisted.  No  application  la 
made  to  open  the  proofs,  and  the  general  rule 
applicable  to  amendments  applied  for  under 
such  circumstances  is  that  amendments  may 
then  be  made.  If  necessary  and  proper,  in  or- 
der that  Issues  which  have  been  In  fact  tried 
by  the  parties,  and  npon  which  both  parties 
have  been  practically  and  fnlly  heard,  may 
be  formally  set  out  in  the  pleadings,  ao  that 
the  pleadings  may  conform  to  the  proofs. 
Story,  PL  (  906,  and  cases  cited  In  Ogden  v. 
Thornton,  30  N.  3.  Eq.  669,  673.  But  com- 
plainant cannot  amend  at  the  bearing  In  or- 
der to  present  a  new  or  inconsistent  case. 
Pasman  v.  Montague,  80  N.  J.  Eq.  385,  393, 
(Runyon,  Ch.,  1879);  1  Dan.  Oh.  Prac.  (6tii 
Am.  Ed.)  418,  note  "a."  The  amendment 
sought  is  to  add  a  claim  that  complainants, 
as  the  preferred  stockholders  of  the  Ken- 
tucky Company,  under  the  certificate  of  in- 
corporation, are  entitled  to  receive  a  stated 
dividend,  payable  quarterly,  from  the  net 
profits  arising  from  the  business  of  the  com- 
pany; that  net  profits  applicable  to  such 
dividends  have  been  accumulated,  but  have 
not  been  paid.  A  prayer  is  added  that  such 
dividends  may  be  directed  to  be  declared  and 
paid  by  the  Kentucky  Company  to  the  com- 
plainants.   It  is  manifest  that  this  canae  of 


Digitized  by  CjOOQIC 


Paj 


POLT  T.  POLT. 


577 


acUon  oonoerna  like  Kentucky  Company  and 
Its  directors  alone,  and  tliat  the  partlea  to 
tbls  salt,  other  than  the  Kentoclcy  Company 
and  Its  directors,  have  no  Interest  In  this 
litigation.  This  amendment  would  make  the 
bill  mnltlfiirlons.  This  claim,  also,  Is  for  the 
spedflc  iterformance  of  the  contract  to  pay 
diyldends,  based  on  the  valid,  continuous  ex- 
istence and  management  of  the  Kentucky 
Company  as  a  going  corporation.  It  Is  there- 
fore inconsistent  with  the  case  and  claim  for 
relief  set  up  In  the  bill,  which  are  based  up- 
on the  supposed  Illegality  of  the  management 
of  the  company,  and  pray  for  its  dissolution 
and  winding  up  by  this  court,  and  for  the  re- 
payment to  complainants  of  the  amounts 
paid  for  their  stock.  It  Is  also  a  claim  as  to 
which  no  notice  was  given  in  the  Issues 
made  up  on  the  pleadings,  and  to  which  no 
evidence  has  been  specially  directed,  and 
npon  which  the  Kentucky  Company  and  its 
directors  have  not  been  heard. 

The  application  to  amend  is  denied,  and 
the  bills  must  be  dismissed. 


LBONABD  V.  HOBOKBN  PBINTING  & 
PUBLISHING  CO. 

(Supreme  Oonrt  of  New  Jersey.     Feb.  25, 
1903J 

PUNinVB!    DAMAQES— RBVIBW. 

1.  Punitive  damages  being  allowable,  the  Su- 
preme Court  cannot  say  that  they  are  excessive. 

Action  by  Clement  Ue  B.  Leonard  against 
tbe  Hoboken  Printing  &  Publishing  Com- 
Iiany.  Heard  on  rule  to  show  cause.  Bnle 
discharged. 

Argued  November  term,  1902,  before  QUM- 
MBKB,  C.  J.,  and  VAN  SYCKBL,  FOBT, 
and  PITNBY,  JJ, 

William  H.  Speer,  for  idaintifC.  James 
B.  Vredenbnrgh  and  William  S.  Stuhr,  for 
defendant 

PBB  CURIAM.  The  court  properly  re- 
fused to  nonsuit  the  plaintiff  or  to  direct  a 
rerdlct  for  the  defendant.  There  was  no 
error  in  its  rulings  upon  evidence  or  In  its 
Charge  to  tbe  lury.  The  case  was  one  in 
which  the  Jury  were  justified  in  awarding 
punitive  damages.  That  they  did  so  is  evi- 
dent from  the  amount  of  the  verdict  The 
damages  being  punitive,  this  court  cannot  say 
that  they  are  excessive. 

Tbo  role  to  show  cause  will  be  discharged. 


POLT  V.  POLT. 

(Supreme  Court  of  Pennsylvania.    March  9, 

1903.) 

CONYBTANCB  OF  PROPBRTT-RBVOCATION- 
MBNTAL  INCAPACITT. 

1.  Tbe  evidence  showed  that,  at  the  time  a 
father  80  years  old  transferred  all  his  property 
1^  dteck  to  his  son,  he  lacked  mental  capacity 
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to  transact  business,  and  did  not  apprehend  the 
nature  of  his  act  Held,  that  a  decree  comoel- 
liuK  the  repayment  of  the  money  was  justified. 
2.  Where  the  repayment  of  money  given  by  a 
father  to  his  son  is  compelled  because  of  the 
mental  incapacity  of  the  father  at  the  time  of 
making  the  transfer,'  it  is  proper  to  order  that 
the  money  should  be  paid  to  the  guardian  of 
the  father,  who  was  appointed  after  the  suit  for 
reconveyance  was  begun. 

Appeal  from  Court  of  Common  Pleas, 
Wayne  County;  Purdy,  Judge. 

BUI  by  J(dm  Polt  against  Joseph  Polt 
Decree  for  plaintiff,  and  defendant  appeala 
Affirmed. 

Tbe  court  below  found  the  following  facts 
and  conclusions  of  law: 

"Plndlngs  of  facts:  On  September  4,  1900, 
the  defendant  obtained  from  tbe  plaintiff  a 
transfer  of  $1,636  from  the  plaintiff's  account 
in  the  Wayne  County  Savings  Bank  to  that 
of  his  own,  by  ineans  of  a  check  given  by 
the  plaintiff  for  this  amount  without  consid- 
eration. At  the  time  of  this  transfer  tbe 
plaintiff,  then  eighty  years  of  age,  was  hav- 
ing trouble  with  his  family,  was  in  great 
mental  distress,  and  was  largely  under  the 
influence  and  control  of  his  son,  the  defend- 
ant. In  giving  the  check  to  the  defendant 
the  design  of  the  plaintiff  was  to  put  tbe 
money  beyond  the  reach  of  his  wife  and 
other  members  of  bis  family;  and,  while  he 
was  not  a  lunatic,  his  mental  condition  was 
such  that  he  did  not  understand  the  legal 
effect  of  the  transaction,  or  that  he  was  put- 
ting the  money  beyond  his  control,  but  sup- 
posed it  was  to  be  for  bis  use  as  before. 
This  money  so  transferred  was  substantially 
all  of  tbe  property  the  plaintiff  owned,  ^• 
cept  a  lot  of  land  which  was  fully  covered 
by  a  judgment  for  |1,600  which  be  had  con- 
fessed to  the  defendant  but  a  short  time  be- 
fore. The  money  still  remains  to  the  credit 
of  the  defendant  In  the  Wayne  County  Sav- 
ings Bank,  no  other  rights  having  Intervened. 
Tbe  transfer  was  not  the  intelligent  and  de- 
liberate act  of  John  Polt,  the  plaintiff,  but 
was  made  under  mental  stress,  without  a 
clear  understanding  of  Its  legal  effect,  and 
was  an  improvident  disposition  of  his  prop- 
erty. 

"(Conclusion  of  law:  The  defendant  should 
be  declared  a  trustee  of  the  said  money  for 
the  benefit  of  tbe  plaintiff;  the  same  to  be 
paid  to  the  plaintiff,  or  to  such  person  as 
may  be  legally  authorized  to  receive  It  for 
him. 

"Decree:  This  cause  came  on  to  be  heard 
at  an  adjourned  court  held  January  14,  1902, 
and  was  duly  argued  by  counsel,  and  deter- 
mined by  the  court  that  the  said  plaintiff 
was  entitled  to  the  relief  asked  for  In  his 
bill,  but  that  the  said  plaintiff  was  not  of 
■ufllcient  ability  to  properly  tare  for  the 
money  due  him;  and  the  receptions  of  the 
defendant  to  the  decision  of  court  having 
been  considered  and  dismissed,  and  the  or- 
phans' court  of  said  county,  upon  petition 
for  said   purpose,    having   appointed   0.   C. 
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Jadwin  guardian  of  aaid  plaintiff,  and  upon 
due  consideration  thereof,  it  la  now,  July 
14,  1902,  ordered,  adjudged,  and  decreed  that 
the  said  Joseph  Polt,  defendant,  be,  and 
hereby  Is^  declared  a  trustee  of  $1,635,  de- 
posited In  the  Wayne  County  Savings  Bank 
on  September  4,  1900,  to  the  credit  of  Joseph 
Polt,  together  with  the  accrued  interest  there- 
on, for  the  benefit  of  said  John  Polt,  and  the 
said  Wayne  County  Savings  Bank  la  hereby 
ordered  and  directed  to  pay  the  said  sum 
of  $1,633,  with  the  accrued  Interest  thereon, 
to  C.  C.  Jadwin,  guardian  of  said  John  Polt, 
and  that  the  coats  of  this  proceeding,  with 
reasonable  counsel  fees  for  plaintiff,  be  paid 
by  aaid  gniardlan  from  the  said  fund  so  to 
be  received  by  him  as  aforesaid." 

Argued  before  DEAN,  FKLL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

H.  Wilson  and  P.  H.  Hoff,  for  appellant 
F.  P.  Kimble  and  B.  O.  Mumford,  tor  ap- 
pellee. 

« 

PER  CURIAM.  The  plaintUT  la  an  old 
man,  of  80  years.  He  had  on  deposit  fn  the 
Wayne  County  Savings  Bank  $1,635.  On 
September  4,  1900,  he  transferred  to  his 
son,  Joseph  Polt  this  defendant  the  full 
amount  of  this  deposit  It  constituted  his 
entire  estate.  He  had  not  a  dollar  left  Be- 
sides the  son,  he  had  a  wife  and  daughter. 
The  court  below  found,  on  ample  evidence, 
that  the  old  man  at  the  date  of  the  transfer 
lacked  mental  capacity  to  transact  buslneas, 
and  did  not  comprehend  the  nature  and  con- 
sequences of  his  act  Besides  the  evidence 
of  witnesses,  the  learned  Judge  saw  the  fa- 
ther In  court  <ind  observed  his  appearance 
and  conduct  In  the  interval  between  heap- 
ing and  final  decree,  in  proper  proceedings, 
a  guardian  was  appointed  for  the  father,  to 
take  charge  of  his  estate,  and  then  the  money 
was  ordered  paid  to  this  guardian.  It  is 
probable  that  the  orderly  procedure  would 
have  been  to  have  had  the  guardian  appoint- 
ed first  and  then  have  Instituted  this  pro- 
ceeding in  equity,  but  that  Is  now  unimpor- 
tant 

The  decree  Is  affirmed  on  the  findings  of 
fact  by  the  court  below. 


DBVINE   T.    FRANKFORD    STEEL    & 
FORGING  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  11, 
1903.) 

CORPOBATIONS-ACnON  BY  MINORITY  STOCK- 
HOLDER-SSTTINO  ASIDE)  CON- 
TRACT—RBCBIVER. 

1.  A  minority  stockholder  sued  to  set  aside 
an  alleged  fraudulent  contract  between  tiie  cor- 
poration and  another  corporation,  the  majority 
stockholders  in  both  companies  being  the  same, 
and  making  parties  defendant  the  two  corpora- 
tions and  the  majority  Btockholders.  The  bill 
stated  that,  because  of  certain  representations 
made  to  the  complainant  she  was  induced  at  a 
stockholders'  meeting  to  vote  in  favor  of  the 
contract  and  that  tbe  company  is  which  she 


was  a  stockholder  had  been  deprived  of  profits 
for  the  benefit  of  the  other  company,  and  tliat 
it  was  proposed  to  transfer  the  bnsmess  of  her 
company  to  the  second  company.  The  court  ap- 
pointed a  receiver,  and  enjoined  tbe  oflScers 
from  removing  tbe  machinery  of  plaintiff's 
company,  or  changing  its  mode  of  operation, 
until  final  hearing  of  the  bill.  EM,  that  the 
appointment  of  the  receiver  shonld  be  reversed. 
but  the  decree  affirmed  in  other  respects,  bat 
BO  as  not  to  prevent  the  officers  of  plaintiffs 
company  from  operating  it,  or  removing  sudi 
employes  thereof  as  they  deemed  fit 

Appeal  from  Court  of  Common  Pleas,  Ltttyr- 
rence  County;  Wallace,  Judge. 

Bill  by  Annie  M.  Devlne  against  tbe  Franlc- 
ford  Steel  &  Forging  Company  and  others. 
Decree  for  plaiatifl,  and  defendants  appeal. 
Modified. 

The  bill  averred  in  substance  that  plaintiff 
was  the  owner  of  205  shares  of  stock  of  the 
Frankford  Steel   &   Forging   Company,   &nd 
that  the  defendants  were  the  owners  of   a 
majority  in  interest  of  tbe  capital  stock  of 
the  £^ankford  Steel  &  Forging  Company  and 
the  Tlndel-Morris  Company;  that  Tindel  and 
Morris,  through  their  control  of  the  two  cor- 
porations,   fraudulently    conspired    to    bring 
about  an  agreement  between  the  two  com- 
panies, by  which  the  Tlndel-Morris  Company- 
was  to  take  over  the  business  of  the  Frank- 
ford  Steel  &  Forging  Company  in  considera- 
tion of  the  guaranty  by  tbe  Tlndel-Morris 
tJompany  of  a  dividend  of  10  per  cent  per 
annum  upon  the  capital  stock  of  tbe  Frank- 
ford  Steel  &  Forging  Company;   that  plaln- 
tUI  was  induced  to  vote  in  favor  of  this  agree- 
ment at  a  stockholders'  meeting  by  reason 
of  misrepresentations  made  to  her  by  Tindel 
and    Morris.    The   complaint    charged    that: 
"(7)  Your  oratrlx  is  informed  and  believes, 
and  so  charges,  that  the  consideration  for 
said    transfer    by    the    Frankford    Steel    & 
Forging  Company  of  its  business  to  the  Tin- 
del-Morrls  Company  was  appropriated  by  said 
Tindel  and   Morris;    that  said  transfer  was 
made  Illegally,  without  proper  warrant  or 
authority,   upon  terms  and  conditions   that 
were  unfair,  inequitable,  and  unjust  to  the 
Frankford  Steel  &  Forging  Company  and  its 
stockholders,  and  that  said  arrangement  con- 
tract or  agreement  in  whatever  form  made, 
would  never  have  been  made  except  for  the 
fact   of  the   conspiracy,    confederacy,    and 
fraudulent  intent  of  said  Tindel  and   Mor- 
ris as  aforesaid,  and  could  never  have  Iieen 
effected  except  through  the  control  of  both 
of  said  companies  by  said  Tindel  and  said 
Morris,  who  by  specious' promises  lulled  the 
suspicions  of  your  oratrlx,  and  Induced  her 
by  protestations  of  friendship  and  interest 
In  her  and  her  children  to  consent  to  such 
transfer,  she  at  the  time  liaving  no  sufficient 
knowledge   or   information   In   the   premises 
to  enable  her  to  form  any  intelligent  opinion 
upon  the  subject"    The  defendants,  in  their 
affidavits,  denied  that  there  had  been  any 
misrepresentation.    The  court  granted  a  pre- 
liminary injunction  enjoining  the  defendants 
Adam  Tindel,  L.  L  Morris,  and  the  Tlndel- 
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Morris  Company  from  In  any  manner  Inter- 
fering with  the  present  operation  of  the 
Frankford  Steel  &  Forging  Company,  and 
the  Bald  Tlndel  and  Morris  and  other  officers 
of  the  Frankford  Steel  &  Forging  Company 
from  In  any  manner  interfering  with  the 
present  management  and  operation  of  said 
Frankford  Steel  &  Forging  Company,  and 
from  dlBmlssing,  discharging,  or  removing 
any  of  the  managers,  employes,  or  opera- 
tlTes  of  said  Frankford  Steel  &  Forging 
Company,  except  by  and  with  the  consent  of 
its  present  anperintendent  and  manager,  Rob- 
ert F.  Devlne;  and  that  the  said  Tlndel  and 
Morris  and  the  officers  of  said  Frankford 
Steel  &  Forging  Company  be  further  Inhibited 
and  enjoined  from  discharging,  dismissing,  or 
removing  until  the  further  order  of  court 
said  Bobert  F,  Devlne  as  manager  and  su- 
perintendent of  said  Frankford  Steel  &  Forg- 
ing Company;  and  the  said  Frankford  Steel 
&  Forging  Company  and  its  officers  and  man- 
agers are  Inhibited  and  enjoined  from  In  any 
manner  dismantling  the  plant,  removing  its 
machinery,  transferring  the  same,  or  other- 
wise changing  its  present  method  of  opera- 
tion. Subsequently  the  court  continued  the 
Injunction,  and  appointed  receivers  to  take 
charge  of  the  property,  estate,  and  effects  of 
tbe  Frankford  Steel  &  Forging  Company, 
and  to  manage  the  same,  make  all  contracts 
necessary  to  keep  It  In  operation,  conduct  and 
manage  Its  business,  employ  tbe  necessary 
clerks,  assistants,  laborers,  and  workmen  to 
carry  on  and  conduct  the  business  as  here- 
tofore conducted,  etc.,  and  to  demand  of 
Adam  Tlndel,  L.  I.  Morris,  and  Tlndel-Mor- 
rls  Company  that  tbey  turn  over  to  the  said 
receivers  all  tbe  orders  received  by  them  for 
the  manufacture  of  products  by  the  Frank- 
ford Steel  ft  Forging  Company,  and  all  other 
orders  for  the  manufacture  of  products  here- 
after coming  Into  their  possession  for  the 
nse,  benefit,  and  advantage  of  the  said  the 
Frankford  Steel  &  Forging  Company. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MBSTKBZAT,  and  POTTER,  JJ, 

John  O.  Johnson  and  E.  Hmm  Han8<Mi,  for 
appellants.  A.  Leo  Weil,  Wlntemltz  &  Mo- 
Conaghy,  and  Charles  M.  Thorp,  for  appellee. 

FES  CITBIAM.  And  now,  to  wit,  Febru- 
•ly  11,  1903,  this  case  having  been  argued 
and  considered,  it  is  adjudged  and  decreed 
that  80  much  of  the  injunction  as  prohibits 
and  enjoins  the  Tlndel-Morrls  Company  and 
the  Frankford  Steel  &  Forging  Company  and 
the  officers  thereof  from  in  any  manner  dis- 
mantling the  plant,  removing  its  machinery, 
or  otherwise  materially  changing  its  present 
method  of  operation  until  final  hearing  Is  af- 
flnned.  The  rest  of  the  Injunction  is  reversed 
and  dissolved,  the  appointment  of  receivers 
1*  revoked,  and  they  are  ordered  forthwith  to 
turn  over  the  property  to  the  officers  of 
I^ankford  Steel  ft  Forging  Company,  and 
Die  an  account  of  their  transactions. 


Additional  Opinloa. 

(Feb.  ao,  1903.) 

It  appearing  that  question  has  arisen  as  to 
the  extent  of  the  decree  of  February  11,  1003, 
it  is  now  further  adjudged  and  decreed  that 
the  officers  of  the  Frankford  Steel  &  Forg- 
ing Company  are  not  enjoined  from  dischar- 
ging or  removing  the  superintendent  and  such 
of  the  managers,  employes,  and  operatives 
of  the  said  company,  including  Bobert  F. 
Devlne,  as  they  may  deem  expedient,  and 
the  said  officers  shall  have  full  authority  and 
control  over  all  matters  concerning  the  con- 
duct of  the  works  pursuant  to  the  method  of 
operation  which  was  In  existence  at  the  time 
tbe  special  injunction  Issued. 


In  re  LESIEUB'S  ESTATE. 

Appeal  of  JOLT. 

(Snpreme  Court  of  Pennsylvania,    Feb.  28, 
1903.) 

WIIX-C0N8TRDCTI0N— "LEGAL  RBPRSSBN- 
TATIVBJS." 
1.  Testator  devised  certain  real  estate  in  trust 
for  his  niece  during  life,  with  power  of  ap- 
pointment by  will  of  the  principal,  "or,  in  de- 
fault of  a  will,  to  her  legal  representatives." 
Tbe  niece  died,  leaving  a  husband  and  two 
children  surviving.  Held,  that  he  could  not 
take  a  share  of  the  estate  as  a  legal  representa- 
tive of  his  wife. 

Appeal  from  Orphans'  Court,  Philadelphia 
County;  Ashman,  Judge. 

Iq  the  matter  of  the  estate  of  Louis  Le- 
slenr,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Charles  Joly 
appeals.    Affirmed. 

An  attachment  sur  Judgment  was  present- 
ed as  a  claim  against  a  debt  alleged  to  be 
due  by  testator  to  the  executor,  John  C. 
Springman,  the  accountant  The  court  found 
as  follows:  "Mr.  Brightly  offered  In  evi- 
dence a  copy  of  an  attachment  sur  Judgment 
wherein  Charles  Joly  is  plaintiff,  John  C. 
Springman  defendant,  and  John  C.  Spring- 
man,  executor.  Is  garnishee,  Issued  March  15, 
1899,  from  court  of  common  pleas  No.  3,  to 
December  term,  1894,  No.  620;  real  debt, 
$2,770.87.  Interest  from  March  1,  1899,  and 
costs,  which  was  duly  served  upon  said  de- 
fendant, and  as  garnishee.  By  said  writ.  It 
appears,  were  attached.  Inter  alia,  'debts  due 
to  John  C.  Springman,  which  came  Into  the 
hands  of  Louis  Lesleur,  executor  of  the  last 
will  and  testament  of  Alfred  Nicholas  Ver- 
rier,  deceased,  and  which  became  due  tbe 
said  John  C.  Springman  by  the  said  Louis 
Lesleur,  executor  as  aforesaid,  in  his  life- 
time, and  whlcii  has  since  come  into  the 
hands  of  the  said  John  0.  Springman  as 
executor  of  the  said  Louis  Lesleur,  deceased, 
or  which  became  due  and  owing  the  said 
John  C  Springman  by  the  said  Louis  Lesleur 
In  his  lifetime.'  Mr.  Brightly  also  offered  in 
evidence  a  copy  of  a  will  executed  by  A.  N. 
Verrler  on  June  14,  1866,  by  which.  Inter 
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alfat,  he  appointed  aald  LonlB  Lesienr  execu- 
tor, and  gave  all  his  estate  to  hla  executor, 
in  trust  to  pay  one  half  the  Income  of  hla 
estate  to  his  (testator's)  father  for  life,  and 
to  expend  the  other  half  part  of  the  income 
for  the  use  and  benefit  of  testator's  niece, 
Caroline  Lesleur,  and  his  nephew,  Louis  Le- 
sieur,  until  his'  niece  became  twenty-one 
years  of  age,  and  bis  nephew  twenty-five 
years  of  age.  After  hla  niece  arrived  at  her 
twenty-first  year,  she  was  to  receive  her 
share  of  the  income,  free  from  her  debts  and 
control  of  any  husband  she  may  have  or 
take.  If  she  died  before  arriving  at  said  age, 
leaving  no  Issue,  the  principal  sum  or  estate 
on  which  accrued  ber  sliare  of  the  profits  to 
go  to  his  nephew;  but,  if  she  died  'after 
arriving  at  said  age,  then  said  principal  sum 
shall  go  to  the  nominee  of  her  will,  or  in 
default  of  a  will  to  her  legal  representatives.' 
It  Is  thus  gathered  from  tbe  will  the  testator 
gave  to  his  niece  one-half  the  income  and 
profits  of  his  entire  estate  for  her  life,  with 
a  power  of  appointment  by  will  of  the  prin- 
cipal from  which  the  Income  was  derived, 
and  in  default  of  such  appointment  then  he 
bequeathed  and  devised  said  share  to  her 
legal  representatives.  From  the  statement  of 
facts  agreed  upon  by  counsel,  it  seems  the 
said  testator,  A.  N.  Verrler,  was  the  owner 
of  an  undivided  one-half  interest  in  the  real 
estate  Nos.  119  and  121  South  Seventh  street, 
in  this  city,  and  his  brother-in-law,  Louis 
Lesleur,  the  present  testator,  was  the  owner 
of  the  other  undivided  half,  and  the  father 
of  Caroline  and  Louis  Lesleur,  niece  and 
nephew  of  said  testator.  Said  Caroline  Le- 
sleur survived  her  uncle,  and  married  Johb 
C.  Springman,  but  on  December  16, 1879,  she 
died  intestate,  leaving  surviving  her  husband 
and  two  children,  Louis  Lesleur  and  Amelia 
G.  Springman,  the  latter  now  Von  Kleek. 
Said  Louis  Lesleur,  at  the  date  of  his  daugh- 
ter's death  in  December,  1879,  occupied  a 
portion  of  said  premises,  and  from  that  date 
until  his  own  death,  on  March  2,  1899,  and 
also  during  this  period,  collected  the  rents 
from  the  other  portion  of  the  real  estate." 
The  auditing  Judge  disallowed  the  claim. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

P.  K.  Erdman  and  P.  P.  Brightly,  for  ap- 
pellant. David  N.  Fell,  Jr.,  and  Henry 
Spalding,  for  appellee. 

POTTER,  J.  By  his  last  will  and  testa- 
ment A.  N.  Verrler  devised  to  his  niece,  Caro- 
line L.  Springman,  the  income  from  certain 
real  estate  for  the  term  of  her  natural  life. 
And  in  case  of  her  death  after  arriving  at 
the  age  of  21  years,  the  principal  or  estate 
from  which  the  income  was  derived  was  to 
go  to  the  nominee  of  her  will,  or,  in  default 
of  a  will,  to  her  "legal  representatives."  She 
did  die  intestate,  after  attaining  the  age  of 
21  years,  leaving  to  survive  her  a  husband 
and  two  children.    The  question  here  for  de- 


termination Is  whether  the  husband  Is  one 
of  the  "legal  representatives"  of  his  deceased 
wife,  within  the  meaning  of  the  term  aa  em- 
ployed in,  the  will  of  A.  N.  Verrler. 

If  the  gift  had  been  of  personalty,  the  an- 
swer would  have  been  In  the  affirmative. 
Eby's  Appeal,  84  Pa.   241.     But  this    Is    a 
disposition  of  real  estate,  and  it  has  been 
frequently  determined  that,  when  used    In 
connection  with  a  devise  of  realty,  the  words 
"legal  representatives"  are  to  be  construed 
as  equivalent  to  the  word  "taelrs."    Duncan 
T.  Walker,  2  Dall.  206,  1  L.  Ed.  850;  Ware's 
Lessee,  y.  Fisher,  2  Yea  tea,  578;   Common- 
wealth T.  Bryan,  6  S.  A  R.  81.    Neither  at 
common  law  nor  under  our  Intestate  act  are 
husband  and  wife  heir  to  each  other,  as  con- 
cerns estate  in  real  property.    Dodge's  Ap- 
peal, 106  Pa.  216,  61  Am.  Rep.  619.    In  the 
present  case  we  see  nothing  in  the  will  wblch 
would  warrant  any  broadening  of  the  strict 
legal  meaning  of  the  words  used,  or  justify 
their  application  in  any  other  tlian  their  tech- 
nical sense.     "The  husband  is  neither  tbe 
heir  nor  the  next  of  kin  of  bis  wife  in  tbe 
technical  sense  of  those  words."    Ivin's  Ap- 
peal,  106  Pa.   176,  51  Am.  Rep.  516.     The 
testator  made  specific  provision  against  any 
control  over  the  property  on  the  part  of  the 
husband  during  the  life  of  the  wife,  and  no 
expressions  are  found  in  the  will  which  In- 
dicate any  intention  tliat  the  husband  should 
take  any  benefit  from  the  devise  in  case  of 
her  death  Intestate.    The  children  of  Caro- 
line L.  Springman  as  her  "heirs"  must  he 
considered  as  the  true  beneficiaries,  under 
this  portion  of  the  will  of  A.  N.  Verrler.    We 
concur  entirely  in  the  conclusion  of  the  or^ 
phans'  court  that  John  C.  Springman  took  no 
interest  In  the  devise  to  his  wife,  and  this 
appeal  is  dismissed,  and  the  decree  la  af- 
firmed, at  the  cost  of  appellant. 


LORAINB  T.  PITTSBURG.  3.,  B.  ft  B.  R. 
CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  23, 
1903.) 

UANDAHD8    TO  OARRtBR-RBFUSAI.  TO  FUR- 
NISH   OARS— PARTIES— VBNUB. 

1.  After  plaintiff  has  opened  a  coal  mine  on 
the  line  of  an  extsting  railroad,  which  tnmlBhes 
htm  cars  for  a  certam  period,  and  then  refuses 
to  furnish  them  unless  he  sells  his  coal,  at  a 
rate  much  below  the  market  price,  to  a  com- 
pany controlled  by  the  president  of  the  railroad 
company,  plaintiff  can  bring  mandamns  to  com- 
pel the  railroad  company  to  fumlBh  him  cars, 
withoat  tbe  Intervention  of  the  Attorney  Gen- 
eral. 

2.  In  mandamus  by  a  coal  miner  to  compel  a 
railroad  company  to  fnmish  cars,  which  it  had 
refused  to  do  unless  he  sells  his  coal  to  a  com- 
pany controlled  by  the  president  of  the  railroad 
company,  it  is  immaterial  that  other  shippers 
were  refused  cars  for  the  same  reason. 

3.  Where  a  railroad  company  constructs  and 
operates  its  railroad  whofly  within  Clearfield 
county,  where  Its  operating  officers  dwell,  but 

1 1.  See  Mtndamna,  ToL  11,  Cent.  Die.  I  »*• 
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it  hai  tti  itrlncipal  office  in  Philadelphia,  man- 
damus proceedinn  may  be  Inatitated  against 
the  company  In  elUier  connty. 

Appeal  from  Oonrt  of  Oommon  Pleaa, 
Clearfield  Connty. 

Application  by  O.  D.  Loraine  for  writ  of 
mandamus  to  the  Plttsbiirg,  Johnstown, 
Ebensborg  &  Eastern  Railroad  Company. 
From  a  Judgment  refnsing  the  writ,  plaintiff 
appeals.    RcTersed. 

Argued  before  MITCHEIiL,  DBAN,  MEE^ 
TREZAT,  and  POTTER,  JJ. 

David  L.  Erebs,  and  Mnrray  &  Smith,  for 
appellant.  Oscar  Mitchell  and  Harry  Bonl- 
ton,  for  appellee. 

DEAN,  J.  The  defendant  company  was 
chartered  some  time  before  1897  under  the 
general  railroad  act  of  1868,  as  the  Altoona. 
&  Phllllpsbnrg  Connecting  Railroad  Compa- 
ny. In  the  year  1897  It  was  leased  to  the 
Plttsborg,  Johnstown,  Ebensborg  &  Eastern 
Railroad  Company,  the  principal  line  of 
which  last-named  road  extended  beyond  the 
boundaries  of  Clearfield  county;  but  the  Al- 
toona &  Phllllpsbarg,  the  lessor  road,  was 
wholly  within  that  county.  The  lessee  road 
was  only  a  project— was  never  constructed, 
and  existed  only  on  paper.  The  lessor  road 
was  actually  constructed  for  about  12  miles 
to  connections  with  the  Beech  Creek  and 
Pennsylvania  Railroads,  and  was  In  opera- 
tion between  those  points,  carrying  freight 
and  passengers.  It  owned  about  300  coal 
cars,  for  the  transportation  of  coal  upon  Its 
12  miles  of  line  to  the  through  roads  with 
which  It  connected.  Along  these  12  miles 
were  several  coal-mining  plants  in  active 
production,  which  could  reach  the  market  in 
no  other  way  tlwn  over  this  short  railroad. 
.\mong  them  was  plalntifrs,  fully  equipped 
and  in  active  operation,  mining  and  shipping 
coal  to  market  While  In  the  actiye  pursuit 
nf  bis  business,  plaintiff  avers  that  on  No- 
vember 19,  1902,  by  written  communication 
from  defendant  company,  through  its  super- 
intendent, he  was  notified.  In  substance,  that 
on  and  after  the  aoth  of  that  month  no -more 
cars  for  shipment  of  his  coal  would  be  fur- 
nished him  unless  he  sold  it  to  the  American 
Union  Coal  Company.  This  latter  company 
at  the  time  offered  to  pay  him  $1.60  per  ton 
for  coal  delivered  on  cars  at  his  mine,  while 
in  the  market  it  was  worth  $3.  This  offer  he 
declined.  Since  that  time  defendant  has  re- 
fused to  furnish  him  cars.  He  therefore 
prayed  the  court  of  common  pleas  of  Clear- 
field county  for  a  mandamus  on  defendant, 
requiring  It  to  place  cars  upon  his  siding  for 
coal  shipment  as  before  November  10,  1902, 
as  It  is  legally  bound,  as  a  common  carrier, 
to  do.  On  this  petition  the  court  awarded  a 
writ  of  alternative  mandamus,  directed  to 
defendant,  which  was  served  by  the  sheriff 
on  defendant  by  delivering  personally,  within 
bis  bailiwick,  to  the  superintendent  company 
of  defendant  company,  a  copy  of  the  writ. 


No  answer  was  made  to  tbe  averment  of 
facts  in  the  petition  by  defendant  It  moved, 
however,'  to  quash  the  writ  mainly  on  two 
grounds:  (1)  Because  the  writ  was  prayed 
for  In  the  name  of  a  private  individual,  to 
enforce  a  public  duty;  and  (2)  because  the 
defendant  is  not  a  corporation  within  the 
county  of  Clearfield,  under  the  act  of  June 
8,  1893,  and  therefore  the  court  of  Clearfield 
county  had  no  Jurisdiction  to  entertain  the 
petition  or  to  issue  the  writ  Thereupon  the 
court  dismissed  the  petition. 

The  facts  as  stated  in  the  petition,  in  their 
full  scope,  must  be  taken  as  averred  by 
plaintiff,  for  they  are  not  denied  by  defend- 
ant Therefore  the  first  and  main  question 
is,  can  the  plaintiff  ask,  on  his  own  com- 
plaint for  the  Issue  of  the  writ  without  the 
intervention  of  the  Attorney  General?  We 
concede  that  there  is  apparent  conflict  in  the 
decisions— not  however.  In  the  principle  on 
which  they  are  based,  but  In  the  application 
of  the  principle  to  the  varying  facts  of  dif- 
ferent cases.  The  test  of  right  of  a  private 
relator  to  the  writ  is  not  as  stated  by  ap- 
pellee, whether  the  duty  sought  to  be  per- 
formed be  a  public  one,  but  whether  the 
complainant  by  breach  of  the  public  duty  has 
suffered  an  injury  special  and  peculiar  to 
himself.  The  defendant,  under  the  statute 
from  which  It  derives  its  being.  Is  a  common 
carrier,  and  as  such  has  imposed  upon  it 
certain  public  duties,  such  as  to  construct  its 
road,  to  equip  it  with  cars  and  locomotives, 
and  employ  hands  to  run  them  for  all  the 
public.  This  is  a  public  duty.  If  it  fail  In 
performing  it,  it  fails  to  carry  out  the  very 
purpose  of  Its  charter,  and  the  public,  with- 
out distinction,  suffers  by  tbe  breach  of  duty. 
In  such  case,  bot.h  at  common  law  and  under 
our  statute  of  1893,  proceedings  should  be  In- 
stituted by  tbe  commonwealth  at  the  In- 
stance of  the  Attorney  General.  But  it  is 
held  in  England  that,  "in  general,  all  those 
who  are  legally  capable  of  bringing  an  ac- 
tion are  also  legally  capable  of  applying  to 
the  court  of  king's  bench  for  the  writ  of  man- 
damus. This  is  true  In  all  cases.  It  Is  believ- 
ed, where  the  defendant  owes  a  duty  in  the 
performance  of  which  the  prosecutor  has  a 
peculiar  Interest"  Tapping  on  Mandamus, 
p.  28.  The  right  is  distinctly  recognized  in 
this  state  in  Com.  ex  rel.  Etemllton  v.  Pitts- 
burg, 34  Pa.  496,  and  In  many  cases  follow- 
ing It  Nor,  as  argued  by  appellee's  counsel, 
is  it  taken  away  by  our  mandamus  act  of 
June  8,  1893  (P.  L.  345).  True,  the  act  di- 
rects that  when  the  writ  is  sought  to  pro- 
cure the  performance  of  a  public  duty  only, 
the  proceeding  sball  be  In  the  name  of  the 
commonwealth  at  the  relation  of  the  Attorney 
General,  or  the  district  attorney  of  the  prop- 
er county;  but  it  also  provides,  in  the  third 
section,  that  It  shall  Issue  on  the  application 
of  any  person  beneficially  interested.  While 
we  have  no  doubt  that  these  words  would 
give  standing  to  any  one  interested  to  make 
application  to  the  Attorney  General  for  his 
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InterTentlon,  Hbej  Just  as  clearlj  save  to 
each  person  the  right,  existing  before  tbe 
act,  to  sae  out  the  writ  when  he  lieeks  to 
protect  an  Interest  special  to  himself,  as  dis- 
tinct from  tbe  general  public.  Had  this 
plaintiff  snch  special  Interest?  The  defend- 
ant constructed  its  railway  and  equipped  it 
Plaintiff  then  opened  his  coal  mine,  and  con- 
structed his  sidings,  chutes,  and  tipples,  with 
a  view  to  shipment  on  this  road,  and  no  otb- 
er.  Defendant  np  to  November  19,  1902,  fur- 
nished him  with  cars.  Then  it  peremptorily 
refused  to  perform  its  doty  to  him  unless  he 
sold  his  coal  to  another  coal  company  at 
a  price  much  below  what  It  was  worth,  this 
latter  company  being  controlled  by  the  presi- 
dent of  the  railroad  company.  If  this  was 
not  a  wrong  special  to  plaintiff,  as  distin- 
guished from  the  public,  we  are  at  a  loss 
to  conceive  what  would  constitute  such  a 
wrong.  It  Is  not  a  refusal  to  supply  cars 
and  motive  power  on  the  road,  or  to  keep  tbe 
road  In  repair.  It  is  a  refusal  to  carry  his 
coal  because  he  will  not  sell  It  at  a  low 
price  to  tbe  president's  coal  company.  As 
the  court  below.  In  substance,  says.  It  was  In- 
iquitous. It,  in  effect,  if  kept  np,  would 
completely  destroy  bis  plant,  with  tbe  con- 
sequent loss  of  his  invested  capital;  and 
even  if  now  bis  wrong  is,  to  some  extent, 
remedied,  he  has  lost  months  of  active  busi- 
ness. The  pnbllc  duty  of  defendant  was  to 
carry  freight  and  passengers.  Suppose  It 
had  refused  to  sell  Um  a  ticket  as  a  pas- 
senger, and  notifled  him  that  such  refusal 
would  be  kept  up  unless  he  sold  his  coal  to 
the  president's  coal  company;  the  wrong 
would  have  been  a  violation  of  a  duty  which 
defendant  owed  to  the  general  public  as  a 
common  carrier  of  passengers,  but  it  would 
also  have  been  a  wrong  special  to  himself, 
distinct  from  the  public  of  which  he  was 
one,  and  from  which  he  alone  specially  suf- 
fered. It  would  have  been  a  demand  on  him 
to  do  something  having  no  connection  wltb 
defendant's  buslnesss  of  transportation,  and. 
If  he  refused,  to  deprive  him  of  a  right 
which,  under  the  most  solemn  forms,  it  had 
undertaken  to  accord  to  him.  And  it  is  whol- 
ly immaterial  that  the  defendant  treated 
some  shippers  of  coal  along  its  road  in  like 
manner.  The  injury  in  each  case  was  spe- 
cial. The  general  public— all  the  Inhabitants 
of  a  city  or  township— suffer  by  the  neglect 
of  a  municipal  corporation  to  keep  in  repair 
its  highways  and  bridges.  The  loss  to  some 
individuals  of  the  general  public  by  the 
breach  of  duty  is  much  greater  than  to  oth- 
ers, but  this  does  not  give  a  right  of  action 
to  the  individual  who  merely  suffers  the 
greater  loss.  But  if  a  horse  break  a  leg  by 
falling  into  a  hole,  or  if  a  vehicle  be  wrecked 
from  the  same  cause,  the  owner  suffers  an 
injury  different  in  kind,  and  a  loss  special 
to  himself,  for  which  he  can  sue  as  an  indi- 
vidual; and,  if  a  dozen  or  more  persons  suf- 
fered like  special  injury,  each  has  his  rem- 
edy by  personal  action.    We  are  of  opinion 


that  ou  tbe  particular  facts  of  this  case,  not 
disputed  by  defendant,  plaintUTs  injury 
was  different  in  kind,  and  special  to  bim- 
self,  and  that  therefore  he  could  properly 
seek  the  remedy  by  mandamus. 

Tbe  argument  that  Injustice  may  be  done 
by  the  enforcement  of  this  form  of  remedy 
Is  without  force.  If  a  railroad  corporation, 
by  reason  of  storms,  floods,  or  other  disaster, 
is  unable  to  perform  its  duty  to  the  public 
in  supplying  cars  to  shippers,  or  because  of 
sudden  demands,  beyond  what  could  have 
been  anticipated  by  reasonable  foresight  and 
prudence,  or  by  congestion  of  traffic  beyond 
reasonable  expectations,  and  shippers'  de- 
mands cannot  be  Immediately  responded  to, 
the  court.  In  the  exercise  of  a  proper  discre- 
tion, will  refuse  the  writ,  and  leave  the  cmm- 
plaining  party  to  his  remedy  at  law  or  in 
equity.  But  here  there  was  no  room  for  tbe 
exercise  of  discretion,  because  the  facts  -were 
undisputed,  and  clearly  demonstrated  the 
right  of  plaintiff  to  demand  the  writ. 

The  court  below  argues  that,  while  relief 
In  some  form  should  be  given  plaintiff.  It 
cannot  be  by  mandamus,  because  the  decree 
would  necessarily  be  too  indefinite  to  rem- 
edy the  wrong.  We  do  not  think  so.  Tbe 
duty  and  the  measure  of  it  owing  by  de- 
fendant to  plaintiff  was  performed  up  to  No- 
vember 19, 1902.  With  its  performance  prior 
to  that  no  complaint  is  made.  We  can  see 
no  obstacle  in  the  way  to  framing  a  writ 
compelling  defendant's  continuance  in  tbe 
performance  of  that  duty,  and  the  court  be- 
low bas  ample  power  to  enforce  its  com- 
mands against  defendant  and  its  officers, 
and  should  see  to  it  tliat  its  orders  are 
obeyed. 

Tbe  court  below  is  fmrther  of  the  opinion 
tbat  under  the  act  of  1893  it  is  without  Juris- 
diction. The  words  of  the  act  give  to  tbe 
courts  of  common  pleas  of  any  county  Juris- 
diction to  issue  writs  of  mandamus  to  corpo- 
rations being  or  having  their  chief  place  of 
business  within  the  county.  Although  de- 
fendant's charter  limits  extend  beyond  the 
boundaries  of  Clearfield  county,  it  is  con- 
structed and  operated  wholly  within  Clear- 
field county,  and  its  operating  officers— tbe 
superintendent  and  others— are  wltliln  that 
county.  Tbe  words  are,  shall  have  Jurisdic- 
tion as  to  "all  corporations  being  or  having 
their  chief  place  of  business  within  snch 
county."  In  Bailey  y.  WiUlamsport,  etc., 
Ballroad  Company,  174  Pa.  114,  34  Atl.  556, 
Jensen  v.  Phila.,  etc.,  Bailway  Co.,  201  Pa. 
603,  51  Ati.  311,  and  In  other  cases,  we  en- 
deavored to  Interpret  these  words,  and  held 
tbat  a  corporation  might  be  subject  to  serv- 
ice in  at  least  two  places— one,  within  the 
territorial  limits  of  the  county  where  its 
roadbed  and  rails  were  laid,  and  where  it 
did  its  carrying  business;  the  other,  where 
its  general  office  was  located,  its  books  kept, 
and  Its  corporate  seal  preserved.  While  U  1« 
true  the  words  are  almost  a  copy  of  those  in 
tbe  act  of  June  14,  1836*  on  which  this  court 
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passed  In  Whltemarsh  Township  ▼.  Phila., 
etc..  Ballroad  Co.,  8  Watts  &  S.  865,  decid- 
ed In  1845,  opinion  by  Justice  Rogers,  and 
where  a  somewhat  narrower  Interpretation 
'was  given  them,  yet  that  decision  must  be 
taken  In  ylew  of  the  conditions  then  exist- 
ing.   It  win  be  noticed  that  In  that  case  the 
road  was  located  In  but  two  counties— one 
of  tbem,  Philadelphia,  where  the  general  of- 
fice and  chief  place  of  business  was  estab- 
lished, and  whei-e  nearly  all  the  business 
was  transacted.    The  court  says  that  the  last 
words  of  the  section,  "chief  place  of  busi- 
ness In  the  county,"  mean  that  where  the 
road  runs  through  more  than  one  county, 
and  has  Its  chief  place  of  business  in  but 
one  of  them,  service  must  be  had  In  that  one. 
But  the  act  of  1893  must  be  Interpreted  In 
Tlew  of    conditions    existing  when    It    was 
passed,  with  carrying  corporations  and  min- 
ing and  manufacturing  corporations  located 
In  the  Interior  of  the  state,  and  to  a  large 
extent  doing  busluess  there;    still  having  a 
principal   office   located  hundreds  of   miles 
distant.   In   Philadelphia.     In   this  act  the 
words  mean  that  service  can  be  had  either 
where  the  office  is  located,  or  in  the  county 
where  the  corporation  Is  located  and  has 
Its  being.    In  this  case  the  plaintiff  might 
have  applied  for  his  writ  In  Philadelphia, 
where  defendant  has  it  office,  or  he  could 
do  as  he  has  done — commence  proceedings 
In  the  courts  of  Clearfield,  where  the  cor- 
poration is  located. 

The  decree  of  the  court  below  Is  therefore 
reversed,  and  It  Is  directed  that  a  mandnmus 
Issue  from  that  court  as  prayed  for  by  plaln- 
tUL 


BUCHANAN  v.  PIERIE  et  aL 

(Supreme  Oonrt  of  Pennsylvania.     Feb.  23, 

1903.) 

WILLS-TltSTAIIBNTARY    CAFACITT— SPIRITU- 
ALISM—KVIDENCB. 

1.  A  will  will  not  be  set  aside  becanae  testa- 
tor is  a  believer  in  Spiritnalism,  unless  it  is 
shown  that  it  was  the  offspring  of  such  belief. 

2.  Because  testator  believed  that  he  could, 
through  mediams,  communicate  with  the  spir- 
its of  the  departed,  is  no  ground  for  setting 
aside  his  will,  whese  he  was  not  inflnenced  in 
anv  way  by  spirits  in  Its  pr^jtaration. 

3.  Testator,  after  providing  for  his  daughter 
and  his  housekeeper  for  life.  In  such  a  way  as 
to  consume  the  greater  portion  of  the  income  of 
his  estate,  cave  the  remainder  of  his  estate  to 
an  association  of  Spiritualists.  There  was  no 
testimony  as  to  his  general  sanity,  or  abilitv  to 
condnct  the  ordinary  transactions  of  life  in  a 
reasonable  manner,  nor  that  his  belief  in  Spirit- 
ualism affected  the  making  of  his  will.  There 
was  evidence  that  the  daughter  did  not  hesitate 
to  express  to  her  father  her  contempt  for  his 
belief,  but,  notwithstanding  serions  disaRree- 
ments  on  such  subject,  the  father  and  daughter 
continued  to  live  together.  There  was  evidence 
of  strange  conduct  on  the  father's  part,  dis- 
trfbnted  through  a  period  of  nearly  30  years. 
None  of  it  was  connected  with  the  execution  of 
the  wUl.  Beld  insufficient  to  sustain  a  verdict 
setting  aside  the  will. 

Appeal  from  Court  of  Common  Fleas,  Phil- 
adelphia Connty;  Davis,  Judge. 


Action  by  Martha  Buchanan  against 
George  O.  Plerie  and  others.  Verdict  for 
plaintiff,,  and  defendant  the  Fhrst  Association 
of  Spiritualists  of  Philadelphia  appeals.    Be- 

Argued  before  MITCHKLL,  DEAN,  FELL, 
BROWN,  MESTBEZAT,  and  POTTER,  JJ. 

Jamee  Gay  Gordon  and  W.  H.  B.  Lukens, 
for  appellant    John  O.  Johnson,  for  appellee. 

POTTER,  J.  The  will  which  Is  brought 
before  us  by  the  record  In  this  case  does  not 
bear  upon  Its  face  any  indication  that  it  is 
the  product  of  an  unbalanced  mind.  Upon 
the  contrary,  it  shows  throughout  the  Im- 
press of  a  rational  mind,  possessed  of  cle&r 
and  definite  knowledge  of  the  character  and 
extent  of  the  estate,  and  of  the  persons  upon 
whom  It  Is  bestowed.  In  Its  various  provi- 
sions, nothing  appears  which  offends  the  rea- 
son or  shocks  the  moral  sense.  It  speaks, 
rather.  In  terms  of  thoughtful  and  consid- 
erate kindness.  In  the  bequest  to  his  daugh- 
ter, the  testator  carefully  provides  for  her 
a  home  so  long  as  she  lives,  and  an  annual 
Income,  payable  In  equal  monthly  payments, 
and,  with  rather  minute  attention  to  the  de- 
tails of  her  comfort,  directs  that,  in  addition, 
she  shall  be  supplied  with  eight  tons  of  coal 
annually,  to  be  procured  for  her  by  his  ex- 
ecutors in  the  month  of  August  of  each  year. 
He  also  provides  that  his  burial  lot  in  the 
cemetery  shall  be  kept  and  used  for  the  in- 
terment of  himself  and  his  daughter  and  her 
children.  It  is  apparent  from  an  inspection 
of  the  will  that  the  testator  was  not  unmind- 
ful of  his  parental  relation,  but  that  he  made 
thoughtful  and  detailed  provision  for  his 
daughter's  welfare  durhig  her  lifetime.  In 
the  same  spirit,  he  provided  a  home  and  an 
annual  Income  for  the  term  of  her  life  for 
his  faithful  servant  and  housekeeper,  Mrs. 
Laubacb,  who  liad  ministered  to  him  for 
many  years.  After  thus  providing  for  his 
daughter  and  tor  his  housekeeper  during 
their  lives,  he  gives  his  entire  estate  to  the 
First  Association  of  Spiritualists  of  Philadel- 
phia, to  be  applied  to  the  purdiaae  of  a  lot, 
and  the  erection  of  a  building  thereon,  to  be 
known  as  "Mcllroy  HalL"  In  the  event  ox 
the  failure  of  the  trustees  of  the  association 
to  act  In  this  direction  within  three  years 
after  receiving  the  whole  of  his  residuary  es- 
tate, then  the  proceeds  are  to  be  applied  to 
the  establishment  of  a  home  for  white  Prot- 
estant orphan  children,  to  be  called  the  "Mc- 
llroy Institute."  The  First  AssodaUon  of 
Spiritualists  of  Philadelphia,  thus  referred  to. 
Is  a  corporation  of  Pennsylvania,  duly  incor- 
porated by  the  court  of  common  pleas  of 
Philadelphia  county.  It  appears  from  the 
evidence  that  the  testator,  Alexander  McB- 
roy,  executed  this  will  upon  July  20,  1880. 
He  did  not  die  nntU  May  27,  1897,  nearly  17 
years  afterwards;  having  in  the  meantime 
added  five  codicils,  the  last  of  which  was 
made  upon  March  11,  1887.  By  It  he  ratified 
the  will  and  the  second  and  thhrd  codicils 
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thereof.  The  will  and  Its  Beveral  codicils 
were  dniy  admitted  to  probate  by  the  register 
of  wills,  but  at  the  Instance  of  Martha  Bu- 
chanan, the  only  daughter  of  the  testator,  an 
appeal  was  taken  to  the  orphans'  court,  and 
an  Issue  was  thereafter  awarded,  and  sent 
to  the  common  pleas  for  trial,  wherein  Mar- 
tha Buchanan  was  plaintiff,  and  the  execu- 
tors and  the  remaining  legatees  under  the 
will  were  defendants.  The  issue,  as  framed, 
InvolTed  an  Inquiry  into  the  question  of  the 
general  sanity  of  the  testator,  and  also  as  to 
the  exertion  of  undue  Influence  in  the  mak- 
ing of  the  will  upon  the  part  of  certain  per- 
sons, called  "Spiritualists."  But  no  evidence 
was  offered  which  tended  to  show  that  any 
undue  influence  was  exercised  ux>on  the  tes- 
tator by  any  living  person,  and  this  portion 
of  the  inquiry  was  therefore  narrowed  to 
what  was  Incidental  to  the  allegation  of 
mental  incapacity.  This,  it  was  contended, 
existed  as  the  result  of  a  delusion  under 
which  the  testator  rested  with  regard  to  his 
daughter  and  her  sons,  which  Influenced  bim 
and  prejudiced  him  against  them  In  the  mak- 
ing of  his  will.  There  was  no  testimony 
which  questioned  the  general  sanity  of  the 
testator,  or  which  showed  any  lack  of  ability 
upon  his  part  to  conduct  In  an  entirely  ra- 
tional and  proper  manner  the  ordinary  trans- 
actions of  life. 

In  order  to  justify  the  setting  aside  of  the 
will  upon  the  grounds  submitted,  there  must 
be  evidence  not  merely  that  the  testator  was 
the  victim  of  a  delusion,  but  that  be  was 
controlled  by  the  delusion  in  the  making  of 
bis  will,  and  was  led  by  it  to  Improperly 
disregard  his  daughter  and  her  sons.  Does 
the  record  show  that  there  was  any  such  evi- 
dence In  this  case?  The  estate  seems  to 
have  been  modest  in  amount,  and  the  provi- 
sion made  by  the  testator  for  the  comfort  of 
his  daughter  and  his  housekeeper  during  their 
lives  would  apparently  consume  a  large  por- 
tion of  the  Income.  The  contestant  does  not, 
however,  regard  with  disfavor  these  provi- 
sions of  the  will,  nor  does  she  seem  to  con- 
sider them  as  instigated  by  an  insane  delu- 
sion. It  is  the  failure  of  the  testator  to 
give  her  the  entire  estate  In  fee  which  she 
testifies  Is,  in  her  opinion,  proof  of  his  partial 
Insanity.  This  court.  In  Taylor  ▼.  Trlch, 
165  Pa.  586,  80  Atl.  1053,  44  Am.  St.  Rep. 
679,  after  citing  authorities  defining  "partial 
Insanity,"  and  discussing  their  application, 
said:  "The  question  In  any  given  case  is, 
therefore,  whether  the  act  under  investiga- 
Hon  was  done  upon  consideration  of  exist- 
ing facts,  or  under  the  influence  of  a  delusion 
that  controlled  the  will  of  the  doer,  and  de- 
stroyed his  freedom  of  action."  In  the  pres- 
ent case  the  question  is  whether  Alexauder 
Mcllroy  was,  at  the  time  he  made  his  will, 
subject  to  a  delusion,  amounting  to  partial 
Insanity,  which  controlled  him  and  prevented 
the  free  exercise  of  his  Judgment;  It  being 
alleged  that  the  particular  delusion  to  which 
be  was  subject  was  an  unfounded  distrust 


of  his  daughter,  and  a  feeling  of  ill  will 
against  her  and  her  sons.  '  Unquestionably, 
be  was  a  believer  In  Spiritualism.  But  tiiwe 
Is  abundance  of  authority  for  the  proposiitioQ 
that  mere  belief  In  Spiritualism,  gbosta, 
dreams,  etc.,  is  not  proof  of  Insanity.  Tbere 
are  many  cases  holding  that  witbout  proof 
that  such  a  belief  resulted  in  some  insane 
delusion,  which  prompted  the  act  aouglit  to 
be  set  aside,  the  act  Is  valid,  however  ex- 
treme or  unreasonable  the  faith  In  Spiritual- 
ism or  other  like  beliefs. 

In  the  Matter  of  Halbert's  WiU,  15  Misc. 
Rep.  308,  37  N.  T.  Supp.  757,  Surrogate  Col- 
lier says:  "Some  evidence  was  given  in  ref- 
erence to  the  religious  belief  of  decedent. 
For  many  years  she  had  been  a  Spiritualist, 
and  had  done  many  things  consistent  -with 
the  teachings  of  Spiritualism.  She  viaited 
the  cemetery,  and  communed  with  the  spirits 
of  her  deceased  husbands;  set  apart  a  bed- 
room for  them  in  order  that  they  might  have 
a  place  to  rest  when  they  visited  her;  placed 
at  the  table  a  sufficient  number  of  plates 
for  them;  and  did  numerous  other  things 
attributable,  from  this  evidence,  to  her  be- 
lief. We  are  not  to  treat  Spiritualism  tbeo- 
loglcally,  but  legally,  in  its  application  to  the 
testamentary  capacity  of  the  testatrix.  It 
matters  not  what  our  individual  opinion  may 
be  as  to  the  facts,  formalities,  or  claims  of 
Spiritualism.  That  has  nothing  to  do  with 
this  case.  There  is  no  evidence  that  dece- 
dent did  things  other  than  those  which  are 
understood  to  be  the  result  of  the  teachings 
of  Spiritiulism.  Tbere  was  no  delusion  which 
was  the  result  of  her  belief  which  entered 
into  the  execution  or  preparation  of  this  in- 
strument It  is  well  settled  that  believers 
in  this  faith,  when  testamentary  capacity  Is 
In  question,  must  be  considered  In  the  same 
light  as  those  who  take  part  In  any  other 
religious  ceremony." 

In  the  Matter  of  Robe's  Will,  22  Mlac.  Bep. 
416,  50  N.  Y.  Supp.  392,  says  Surrogate  Mar- 
cus, on  page  418,  22  Misc.  Bep.,  and  on  page 
384,  60  N.  Y.  Supp:  "The  testimony  offered 
by  the  contestants  relating  to  the  Spiritualis- 
tic stances,  when  closely  ai^alyzed,  seems  to 
show  nothing  but  the  fact  that  the  testatrix 
was  a  believer  in  Spiritism.  There  is  an  en- 
tire absence  of  testimony  as  to  the  influence- 
of  Spiritualism  upon  the  particular  disposi- 
tion of  her  property  as  made  by  her.  It  must 
be  conceded  that  the  evidence  proves  con- 
clusively that  the  testatrix  was  a  believer  in 
Spiritism,  but  it  in  no  way  shows  that  her  vis- 
its amongst  the  peoplewlth  whom  she  came  In 
contact  at  the  time  the  stances  were  held, 
or  the  messages  received  by  her  from  Inter- 
ested or  disinterested  persons,  affected  by  the 
same  belief.  In  any  way  Induced  her  to  make 
any  disposition  of  her  property  in  any  partic- 
ular or  specified  way,  or  in  any  way.  It 
may  be  that  some  Influence,  by  means  of  these 
stances,  was  obtained  over  her,  but  by  whom, 
and  to  what  purpose,  is  not  shown.  It  may 
be  that  all  these  Spiritualistic  tOancea  and 
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messageB  were  a  scheme  of  deception  and 
fraud,  bat  there  Is  no  proof  in  the  case  which 
ought  to  support  a  Judgment  that  such  was  a 
fact  •  •  •  The  will  of  one  who  helieves 
In  Spiritism  Is  not  on  that  account  void,  nor 
Is  it  evidence  of  mental  unsoundness.  It 
most  be  shown.  In  order  to  void  a  will  on 
that  account,  that  It  was  the  offspring  of 
such  belief." 

To  the  same  effect  is  Keeler  ▼.  Keeler,  20 
N.  T.  St.  Hep.  439,  3  N.  Y.  Supp.  629;    and 
the  cases  are  well  summed  up  in  Middle- 
ditch  V.  Williams,  45  N.  J.  Eq.  726,  17  Atl. 
820,  4  Ij.  R.  A.  738,  where  the  vice  ordinary 
says  (page  736,  45  N.  J.  £q.,  page  830,   17 
Atl.,  and  4  L.  B.  A.  738):     "The  testator's 
belief  in  spiritualism  was  not  a  morbid  fan- 
cy, arising  spontaneously  in  his  mind,  but  a 
conviction  produced  by  evidence.    The  proofs 
show  that,  when  he  first  commenced  attend- 
ing what  are  called  'stances,'  he  was  Inclined 
to  be  skeptical;  afterwards  hla  mind  seemed 
to  be  in  an  unstable  condition— he  sometimes 
believed,  and  at  others  donbted— and  that  it 
was  not  until  the  spirits  gave  an  extraordi- 
nary exiKwltlon  of  their  power    •    •    •    that 
his  last  doubts  as  to  the  reality  of  the  mani- 
festations were  removed.    Believing,  as  I  do, 
that  these  manifestations  were  correctly  de- 
scribed by  Vice  Chancellor  Glfford  in  Lyon 
V.  Home,  L.  R.  6  Eq.  656,  682,  when  he  call- 
ed them  'mischievous  nonsense,  well  calculat- 
ed, on  the  one  hand,  to  delude  the  vain,  the 
weak,  the  foolish,  and  the  superstitious,  and, 
on  the  other,  to  assist  the  projects  of  the 
needy  and  of  the  adventnrer,'  stlU  It  seems 
to  me  to  be  entirely  clear  that  it  cannot  be 
said  that  a  person  who  does  believe  In  their 
reality  is,  because  of  such  belief,  of  unsound 
mind  or  SQbJeet  to  an  Insane  delusion.    No 
court  has  as  yet  so  held.    No  cases  on  this 
snbject  were  cited  on  the  argument    Those 
which  I  have  examined  uniformly  hold  that 
a  belief  In  Spiritualism  is  not  insanity.    The 
conrt,  in  Robinson  v.  Adams,  62  Me.  369,  16 
Am.  Rep.  473,  said:     'Belief  in  Spiritualism 
is  not  Insanity,  nor  an  insane  delusion.    •    *    * 
The  term  "delusion,"  as  applied  to  insanity, 
is  not  a  mere  mistake  of  fact  or  the  being 
misled  by  false  testimony  or  statements  to 
believe  that  a  fact  exists  which  does  not  ex- 
ist'  And  in  Brown  v.  Ward,  63  Md.  376,  398, 
36  Am.  Rep.  422,  It  was  said:    'The  court  can- 
not say,  as  a  matter  of  law,  that  a  person  la 
Insane  because  he  holds  the  belief  that  he 
can  commnnlcate  with  spirits  [of  the  deadj, 
and  can  be  and  is  advised  and  directed  by 
them  in  his  business  transactions  and  the 
dlsitositlon   of  his  property.'     Subsequently 
the  same  view  was  expressed  in  Otto  v.  Do- 
ty, 61  Iowa,  23, 16  N.  W.  578,  and  also  in  the 
Matter  of  Smith's  Will,  62  Wis.  648,  8  N.  W. 
616,  9  N.  W.  665,  38  Am.  Rep.  756.    The  ut- 
most length  to  which  any  court  has  yet  gone 
on  this  subject  Is  to  declare  that  a  belief  in 
SplrtttuiUsm  may  Justify  the  setting  aside  of 
a  will,  when  it  is  shown  that  the  testator, 
through  fear,  dread,  or  reverence  of  the  spir- 


it with  which  he  believed  Umaelf  to  be  In 
communication,  allowed  his  will  and  Judg- 
ment to  be  overpowered,  and,  in  disposing  of 
his  property,  followed  implicitly  the  direc- 
tions which  be  believed  the  spirit  gave  him;- 
bat  in  such  case  the  will  is  set  aside,  not  oo 
the  gronnd  of  insanity,  but  of  undue  Influ- 
ence." 

Tnrning  again  to  the  present  case,  we  find 
from  tlie  testimony  that  while  the  testator 
held  firmly  to  the  conviction  that  he  could, 
through  mediums,  communicate  with  the 
spirits  of  the  departed,  and  particularly  with 
the  spirit  of  his  dead  son,  yet  it  does  not  ap- 
pear that  he  believed  or  ever  admitted  that 
he  was  influenced  in  any  way  by  the  spirits 
in  the.  preparation  of  his  will.  Neither  at 
the  time  when  the  will  was  executed,  in  1880, 
nor  when  the  various  codicils  were  added 
from  time  to  time,  during  a  period  of  17 
years  thereafter,  was  there  evidence  that  he 
claimed  or  admitted  that  he  was  guided  or 
controlled  by  the  advice  or  suggestion  of  his 
spirit  friends  in  the  disposition  of  his  estate. 

But  while  it  is  not  urged  upon  behalf  of 
the  contestant  that  there  Is  any  direct  evi- 
dence that  any  provision  of  the  will  was  In- 
serted at  the  instance  of  any  one  known  as  a 
"Spiritualist,"  or  by  reason  of  any  communi- 
cation to  the  testator  from  the  spirit  world, 
yet  It  is  strongly  urged  that  through  his 
faith  In  the  reality  of  such  communications, 
and  his  daughter's  contempt  for  any  such  be- 
lief, which  excited  his  anger,  the  testator  be- 
came imbued  with  an  insane  delusion  com 
ceming  his  daughter  and  her  sons,  which 
prejudiced  him  against  them.  But  in  so  far 
as  any  such  ill  will  existed,  it  can  be  ac- 
counted for  upon  perfectly  natural  grounds. 
The  daughter  admits  frequent  disagreements 
with  her  father  upon  the  subject  of  Sphrit- 
uallsm,  and  says  that  she  did  not  hesitate  to 
express  her  contempt  for  bis  belief,  and  that 
she  sought  to  convince  him  of  his  credulity. 
Pew  parents  are  willing  to  meekly  accept 
reproof  and  admonition  from  a  son  or  daugh- 
ter. But  whatever  these  differences  of  opin- 
ion may  have  been,  they  were  not  very  se- 
rious, for  the  testator  continued  to  show  the 
genuineness  of  his  affection  in  a  most  prac- 
tical way,  by  providing  a  house  for  his 
daughter  and  her  family  to  live  In,  and 
conMbuting  for  many  years  to  their  support. 

The  testimony  does  show  that  he  was  at 
times  suspicious  and  Irritable,  and  was  sub- 
ject to  infirmities  of  temper.  But  the  same 
may  be  said  of  many  men  who  are  not  to  be 
charged  with  partial  insanity.  In  her  evi- 
dence, Mrs.  Buchanan  passes  in  review  some 
30  years  of  the  life  of  her  father.  She  re- 
calls and  recites  a  number  of  instances  of 
queer  and  whimsical  conduct  on  his  part 
during  that  long  period  of  time.  Told  con- 
nectedly, and  massed  together,  their  effect 
(s  greatly  heightened.  But  if  it  be  remem- 
bered that  in  point  of  fact  they  were  isolat- 
ed Instances,  distributed  through  long  years 
of  a  life  indisputably  sane  and  normal  In  Its 
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everyday  aspects,  they  lose  mnch  of  their 
force.  Many  of  them  occurred  years  before 
the  will  was  made.  None  of  them  are  con- 
nected with  its  execntlon,  and  dnrlng  all 
the  time  in  which  the  contestant  alleges  tliat 
there  was  a  display  of  ill  feeling  upon  the 
part  of  her  father  towards  herself  and  her 
sons,  she  was  being  sheltered  In  the  home 
which  be  had  provided  for  her  and  her  chil- 
dren, and  was  being  supported  by  his  boun- 
ty. She  testifies  that  for  years  he  gave  her 
an  allowance  of  $50  per  month,  and  this  out 
of  the  modest  pay  of  a  night  watchman. 
With  advancing  years  and  increasing  feeble- 
ness, and  the  loss  of  his  own  position,  he 
was  unable  to  maintain  this  allowance  to 
her.  But  the  terma  of  his  will,  and  the 
careful  provision  he  there  made  for  her,  are 
in  total  disaffirmance  of  the  idea  that  he 
was  under  any  delusion  which  induced  any 
feeling  of  unklndness  or  ill  will  towards  her. 
He  had  provided  for  her  during  the  years 
while-  her  children  were  growing  up,  and 
when  he  made  his  will  she  was  a  woman  in 
middle  life,  with  a  family  of  grown-up  sons 
and  a  daughter.  Surely  the  testator  may  be 
pardoned  if,  under  these  circumstances,  be 
felt  that  he  had  done  his  paternal  duty. 
Nor  is  there  occasion  for  wonder,  if,  after 
making  further  reasonable  provision  in  his 
will  for  this  same  daughter  and  for  his  faith- 
ful housekeeper,  he  felt  at  liberty  to  Indulge 
a  desire  to  perpetuate  his  name  through  a 
bequest  for  the  benefit  of  a  belief  from  whose 
teachings,  however  mistaken  be  may  have 
been,  he  undoubtedly  felt  that  he  had  receiv- 
ed much  comfort  and  consolation.  We  find 
no  ground  for  the  assumption  that  the 
daughter  was  entitled  to  the  whole  of  her 
father's  estate  in  fee,  and  that  his  failure  to 
give  it  to  her  was  caused  by  an  insane  de- 
lusion which  made  her  the  object  of  bis  ill 
will. 

While  the  various  assignments  of  error  to 
the  charge  of  the  court  may  not  be  apecific- 
«lly  sustained,  yet  a  careful  consideration  of 
the  evidence  baa  satisfied  us  that,  as  a  whole. 
It  falls  short  of  sustaining  the  allegations  ei- 
ther of  testamentary  incapacity  or  undue  in- 
fluence. 

We  think  that,  under  all  the  evidence  In 
the  case,  the  defendants  were  entitled  to 
binding  instructions  In  their  favor.  The 
tenth  assignment  of  error  Is  therefore  sus- 
tained, the  Judgment  is  reversed,  and  the 
Issue  is  directed  to  be  set  aside;  the  costs 
to  be  paid  by  the  appellee. 


WHITE  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Rhode  Island.    Feb.  6, 
1903.) 

KBGLIOBNCE!— PERSONAL   INJURY— RAILROAD 

COMPANY— TRANSPORTINQ    DB- 

FECTIVB   CAR. 

1.  PlaintifC.  while  in  the  employ  of  a  traos- 
pertatiOD  company,  in  unloading  a  car,  fell 
through  a  hole  in  the  bottom  of  the  car.    The 


loaded  and  sealed  car  was  received  by  defend- 
ant from  ano^er  railroad  company,  and  trans- 
ported to  its  destination  at  the  wharf  of  plain- 
tiff's employer,  and  there  left  in  its  contnri.  to 
be  nnloaded.  The  car  did  not  belong  to  de- 
fendant, or  to  the  company  from  which  it  re- 
ceived it,  and  It  had  no  knowledge  of  the  con- 
dition of  the  floor  of  the  car,  or  right  to  open 
the  car  to  ascertain  the  condition,  and  it  nad 
no  control  of  the  car  after  leaving  it  at  the 
wharf  until  it  should  be  unloaded,  and  then 
only  to  remove  it.  EM,  that  defendant  was 
not  liable  for  snch  Injury. 

Action  by  James  E.  White  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. Heard  on  petition  of  plainUff  for  new 
trial  after  a  directed  verdict  for  defendant. 
Petition  denied. 

Argued  before  STINESS,  C.  J.,  and  TILr 
LINQHAST  and  ROGERS,  JJ. 

Tilllnghast  &  Mnrdock  and  W.  R.  Bartlett 
for  plaintiff.    David  8.  Baker,  for  defendant. 

TILLINOHAST,  J.  The  material  facts  in 
this  case  are  as  follows:  The  plain tifF  was 
employed  by  the  Merchants'  &  Miners'  Trans- 
portation Company  as  a  longshoreman  and 
freight  handler  at  its  wharf  in  Providence. 
The  defendant  was  in  the  habit  of  placing 
cars  upon  Its  tracks  in  the  yard  occupied  by 
said  transportation  company  for  the  purpose 
of  having  them  unloaded.  After  delivering 
them  in  the  yard,  the  defendant  exercised  no 
further  control  over  them  until  they  vrere 
unloaded,  when  It  would  remove  them  from 
the  yard.  On  the  day  of  the  happening  of 
the  accident  in  question  the  plaintiff  was  un- 
loading car  No.  3,443  of  the  Delaware  & 
Hudson  Canal  Company  In  said  yard.  This 
car  had  come  from  the  Boston  &  Maine  Rail- 
road, and  was  delivered,  fully  loaded  and 
duly  sealed,  to  the  defendant,  at  Concord 
Junction,  and  by  the  defendant  was  delivered 
in  the  yard  aforesaid  for  the  purpose  of  be- 
ing unloaded.  The  plaintiff,  with  others,  was 
sent  into  said  car  by  the  transportation  com- 
pany to  unload  it,  and  while  thus  employed 
he  fell  through  or  into  a  bole  in  the  0oor 
of  the  car,  and  was  injured,  whereupon  he 
brought  this  action  against  the  defendant  to 
recover  damages  for  said  Injury.  At  tbe 
trial  of  the  case  in  the  common  pleas  divi- 
sion, after  the  evidence  was  all  in,  a  verdict 
was  rendered  for  the  defendant  by  direction 
of  the  court  and  the  case  is  now  before  as 
on  the  plaintlfTs  petition  for  a  new  trial  on 
the  ground  that  said  direction  was  erroneous. 

The  plaintiff  gontends  that,  to  view  of  tlie 
facts  aforesaid,  there  was  an  implied  invita- 
tion from  the  defendant  to  him  to  go  upion 
the  premises,  which  were  controlled  by  the 
defendant,  and  hence  that  it  was  bound  to 
exercise  due  care  to  the  end  that  no  harm 
should  befall  him  while  there  by  virtue  of 
its  iDvltntlon  We  cannot  assent  to  this  con- 
tention. The  plaintiff  was  not  In  the  em- 
ploy of  the  defendant.  The  car  which  he 
was  unloading  at  the  time  he  received  the 
injury  In  question  did  not  belong  to  the  de- 
fendant, nor  can  It  be  said  that  be  was  on 
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said  car  by  reason  of  an  Implied  inTitatlon 
from  tbe  defendant    The  transportation  com- 
pany,  according  to  the  evidence,   had  full 
cbarge  and  control  of  the  cars  while  to  the 
yard.  In  bo  far,  at  any  rate,  as  the  unloading 
thereof  was  concerned;  and  the  persons  do- 
ing Bald  work  were  under  the  sole  control 
and  direction  of  said  transportation  company. 
After  the  defendant  had  delivered  the  cars 
-which  It  was  hauling  In  said  yard.  It  evident- 
ly bad  nothing  farther  to  do  vrtth  them  until 
they   were   unloaded   by   the  transportation 
company.    We  fall  to  see,  therefore,  that  the 
defendant  owed  any  duty  to  the  plaintiff  in 
the  premises,  or  that  he  was  upon  said  car 
by  reaaon  of  any  invitation,  either  express  or 
Implied,  from  the  defendant    Moreover,  the 
car  in  question  was  not  loaded  by  the  de- 
fendant, nor  did  It  have  any  knowledge  or 
reasonable  means  of  knowledge  of  the  de- 
fective condition  of  the  floor  thereof.    It  was 
delivered  in  said  yard  in  the  same  condition, 
BO  far  as  appears,  as  it  was  In  when  received 
by  the  defendant    In  other  words,  defend- 
ant had  nothing  to  do  with  the  car  except 
to  receive  it  from  one  common  carrier,  name- 
ly, the  Boston  &  Maine  Railroad  Company, 
and  deliver  it  to  another,  namely,  the  Mer- 
chants' &  Miners'  Transportation  Company, 
In  said  yard.     And  when  this  was  done  its 
liability  In  the  premises  ended.     It  had  no 
right  to  open  the  doors  of  said  car,  except 
in  case  of  emergency,  but  was  bound  to  de- 
liver It  In  the  same  condition  in  which  It 
waa  at  the  time  It  was  received.    In  view 
of  these  facts,  we  think  it  Is  clear  tliat  the 
defendant  is  not  liable  for  the  accident    It 
merely  acted  as  a  carrier  or  transporter  of 
said  car,  and,   under  the  circumstances,  it 
owed.  In  respect  to  the  defective  condition  of 
the  floor  of  said  car^-of  which  it  had  no 
notice— no  duty  to  any  one. 

"Common  carriers,"  said  the  court  in  A., 
T.  &  8.  F.  Ry.  V.  Bump,  60  111.  App.  444, 
"transiwrt  equally  for  all,  new  and  old,  sound 
and  broken  machinery,  carriages,  cars,  and 
utensils,  not  necessarily  or  known  to  be  dan- 
gerous to  handle  or  use.  In  merely  deliver- 
ing goods  in  the  condition  in  which  they  were 
received  by  them  they  make  no  warranty, 
ezinress  or  implied,  that  it  will  be  safe  or 
prudent  to  handle  or  use  such  goods."  See, 
also.  Sawyer  v.  Mlim.  &  St  Louis  Ry.  Co., 
38  Mian.  103,  35  N.  W.  671,  8  Am.  St  Rep. 
648.  The  case  at  bar  is  quite  different  from 
what  It  would  have  been  if  it  had  appeared 
that  the  defendant  had  selected  a  defective 
car,  and  delivered  It  to  said  transportation 
company  to  unload  the  goods  therefrom.  In 
such  a  case  It  would  be  chargeable  with  hav- 
ing selected  a  car  from  which,  to  its  knowl- 
edge, the  goods  were  to  be  unloaded  by  the 
transportation  company,  and  hence  the  duty 
of  notifying  the  latter  of  the  dangerous  con- 
dition thereof  would  have  arisen.  See,  In 
tblB  connection.  Pa.  Ry.  Co.  v.  Snyder,  65 
Ohio  St  842,  45  N.  B.  559,  60  Am.  St.  Rep. 
700.    But  In  the  present  cose  the  defendant 


had  no  power  of  selection  as  to  the  car  In 
question,  but  merely  transported  the  one 
which  was  delivered  to  It  nothing  appearing 
In  connection  therewith  to  Show  that  It  was 
in  any  wise  an  unsuitable  or  dangerous  car 
to  haul  or  to  deliver  for  the  purpose  of  being 
unloaded. 

We  fall  to  see  that  the  case  of  McCaffrey 
V.  Mossberg  &  aranvllle  Mfg.  Co.,  23  B.  I. 
881,  50  Atl.  651,  58  I*  B.  A.  822,  cited  by 
plaintiff,  furnishes  any  support  for  the  posi- 
tion taken  by  him.  On  the  contrary,  it 
seems  to  us  to  militate  against  him.  Speak- 
ing by  Stiness,  C.  J.,  in  that  case,  this  court 
said:  "Cases  which  Involve  the  liability  of 
a  defendant  to  those  with  whom  he  does  not 
stand  in  privity  of  contract  may  be  grouped 
into  three  classes:  (1)  Where  the  thing  caus- 
ing the  injury  is  of  a  noxious  or  dangerous 
kind;  (2)  where  the  defendant  has  been 
guilty  of  fraud  or  deceit  in  pasdng  off  the 
thing;  (3)  where  the  defendant  has  been  neg- 
ligent in  some  respect  with  reference  to  the 
sale  or  construction  of  a  thing  not  Imminent- 
ly dangerous."  That  the  car  in  question  was 
not  a  thing  of  a  noxious  or  dangerous  kind 
Inherently,  is  evident  And  that  the  defend- 
ant was  under  no  dnty  to  particularly  Inspect 
it  as  to  its  structural  condition,  in  so  far  as 
to  its  being  safe  for  others  than  its  own  em- 
ployes to  handle  was  concerned,  requires  no 
argument  The  case,  therefore,  clearly  does 
not  fall  within  the  first  of  the  three  classes 
above  referred  to,  and  it  certainly  cannot  be 
claimed  that  It  falls  within  either  of  the 
other  two  of  said  classes;  for  no  fraud  or  de- 
ceit is  alleged  or  claimed,  and  no  negligence 
on  the  part  of  the  defendant  in  the  construc- 
tion of  the  car. 

The  case  of  Gottlieb  y.  N.  Y.,  Lake  Erie  & 
Western  R.  R.,  100  N.  Y.  462,  8  N.  E  844,  re- 
lied on  by  the  plaintiff,  also  fails  to  sustain 
the  position  taken  by  him.  In  that  ^ase  the 
plaintiff  was  in  the  employ  of  the  defendant 
corporation,  and  was  injured  while  in  the 
discharge  of  bis  duties  as  a  brakeman.  He 
was  attempting  to  couple  two  freight  cars  in 
the  nighttime,  and  was  crushed  between 
them  by  reason  of  defective  drawbeads  or 
bumpers.  And-  the  court  held— and  very 
properly— that  the  defendant  was  under  obli- 
gation to  its  ser\-ants  to  exercise  reasonable 
care  and  diligence  in  furnishing  them  safe 
and  suitable  implements,  cars,  and  machin- 
ery for  the  discharge  of  th^r  duties;  and 
also  that  it  was  responsible  for  the  condltton 
of  the  cars  of  other  roads,  taken  onto  its  line, 
where  the  defect  was  an  obvious  one,  and 
easily  discoverable  by  ordinary  inspection. 

In  the  case  at  bar,  as  we  have  already 
seen,  no  contractual  relation  existed  between 
the  plaintiff  and  the  defendant,  and  hence 
the  law  applicable  to  master  and  Ljrvant  has 
no  application. 

As  the  evidence  produced  at  the  trial  failed 
to  show  any  liability  on  the  part  of  the  de- 
fendant for  the  injury  sustained  by  the  plain- 
tiff, the  presiding  Justice  properly  directed 
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a  Terdlct  lor  the  defendant  The  plaintiff's 
petition  for  new  trial  1b  therefore  denied,  and 
case  remanded  for  judgment  on  the  verdict 


In  re  PEIRCB. 

(Snpreme  Court  of  Bbode  Island.     Feb.  9, 

1903.) 

WIIXB-SPBCIFIC  LEQAC^— ADEMPTION— BX- 
CHANOB  OF  STOCK. 
1.  Testatrix  bequeathed  certain  stock  In  a 
bank.  Subseqaently,  but  during  her  lifetime, 
the  bank  consolidated  with  other  banks,  the 
new  concern  taking  over  the  liabilities  and  as- 
sets of  the  several  banks  without  a  formal 
liquidation,  and  their  stockholders  being  enti- 
tled to  exchange  their  stock  for  shares  in  the 
consolidated  bank.  Testatrix  did  so,  making  a 
small  additional  payment  in  cash.  Held,  that 
as  the  transfer  was  not  a  sale,  but  an  ex- 
change, there  was  no  ademption  of  her  legacy. 

Case  stated  by  Thomas  Pelrce  for  the 
constructiop  of  a  will.     Opinion  rendered. 

Argued  before  STINESS,  G.  i^  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Thomas  F.  I.  McDonnell,  Charles  F. 
Steams,  Frank  L.  Hinckley,  and  Arthur  M. 
Allen,  for  parties. 

FEB  CURIAM.  The  court  Is  of  opinion 
that  the  stock  In  the  United  National  Bank 
goes  to  William  C.  Baker,  trustee,  under  the 
bequest  of  the  stock  In  the  Rhode  Island  Na- 
tional Bank. 

There  was  no  ademption  of  the  legacy  of 
the  stock  In  the  Bbode  Island  National  Bank, 
because,  though  in  form  a  sale,  the  stock  was 
not  In  fact  sold,  but  exchanged.  In  Soule  for 
an  Opinion,  ProT.  Co.  Eq.  No.  5,861,  it  was 
held  that  stock  In  the  Manufacturers'  Trust 
Company  passed  under  a  legacy  of  stock  in 
the  Manufacturers'  National  Bank,  for  which 
it  bad  been  given  in  exchange,  under  a  reor- 
ganization and  a  new  charter.  In  that  case 
one  bank  reorganized,  and  in  this  case  four 
banks  reorganized  and  consolidated.  There 
Is  no  essential  difference  In  the  cases.  The 
fact  of  an  exchange  rather  than  a  sale  is 
evidenced  by  the  terms  of  the  offer,  by  which 
stockholders  of  each  bank  were  entitled  to 
stock  In  the  new  comiiany  by  way  of  ex- 
change. The  units  of  value  were  different; 
still  it  was  an  exchange.  Stockholders  of 
the  four  banks  had  their  rights  to  the  new 
stock  by  virtue  of  ownership  of  the  old  stock. 
All  the  assets  and  liabilities  of  the  four  banks 
passed  to  the  new  corporation.  Neither  bank 
was  wound  up  in  the  ordinary  form,  but  Its 
assets  were  to  be  liquidated  by  the  United 
National  Bank.  The  owners  of  stock  In  the 
Bhode  Island  National  Bank  were  to  have 
an  additional  amount  over  the  nominal  price 
at  which  their  stock  was  taken,  according  to 
the  liquidation  of  its  assets— a  fact  which 
traces  the  ownership  of  stock  into  the  new 
corporation.  The  offer  made  to  stockholders 
of  the  four  banks  was  to  substitute  their 
ownership  of  stock  hi  those  banks,  according 
to  Its  value,  for  stock  In  the  new  bank,  at 


to  sell  It  for  cash.  The  testatrix  in  this  case 
chose  the  former.  The  transfer  of  stock  un- 
der such  ctrcumstances  cannot  be  treated  as 
a  sale,  unless  it  was  done  under  as  accept- 
ance of  the  cash  offer  therefor. 

The  small  payment  In  cash,  to  eQuaUjse 
Talues  between  the  several  banks,  did  not 
change  the  character  of  the  txanaactton. 


HEALET  et  aL  V.  KELLT. 

(Snpreme  Court  of  Bhode  Island.    Jan.   8, 

1903.) 

PLAT— DBED  —  DESCRIPTION  —  LOT  BOUNDING 
ON  STREET  —  BASEMENT  —  OBSTRUCTION  — 
ABANDONMENT  —  STREET  —  BXCLU8ITB  POS- 
SESSION. 

1.  A  property  owner  platted  a  tract  of  land, 
showing  streets  and  lots  therein,  and  after^ 
wards  conveyed  a  lot  not  shown  on  the  plat, 
but  located  on  the  south  side  of  one  of  these 
streets,  the  deed  describing  the  lot  as  bound- 
ing "northerly  till  it  strikes  the  south  Ime  of 
F.  street  [the  street  in  question],  thence  in  the 
line  of  said  street  easterly,"  etc.  His  deed  to 
lots  on  the  sorth  side  carried  title  to  tiie  centre 
of  the  street.  Held  that,  since  the  grantor  re- 
tained title  to  the  south  half  of  the  street  hia 
deed  carried  titie  to  the  middle  thereof,  subject 
to  the  easement  of  a  way. 

2.  The  grantee  and  his  assigns  were  entitled 
to  an  easement  in  the  street  to  its  full  length. 
and  not  merely  to  that  part  of  the  street  direct- 
ly in  front  and  between  the  lines  of  the  lot. 

S.  The  owners  of  a  lot  on  one  side  of  a  street 
sued  to  enjoin  the  owner  of  lots  on  the  opposite 
side  from  closing  the  street  Previous  thereto 
complainants'  grantor  had  been  sued  by  re- 
spondent for  maintaining  an  obstruction  in  the 
street,  which  he  claimed  was  within  his  own 
line,  the  width  of  the  street  being  disputed. 
Held,  that  this  obstruction  was  not  an  abandon- 
ment of  the  easement  in  the  street 

4.  The  maintenance  of  steps  in  a  street  for 
the  more  convenient  use  of  the  way  in  going 
from  one  street  to  another,  where  there  is  a 
bank,  is  not  an  exclusive  possession  of  the  way, 
as  any  one  entitled  to  use  the  street  could  use 
the  steps. 

Bill  -in  equity  by  James  H.  Healey  and 
Others  against  Alice  Kelly  for  an  Injunction, 
etc.    Decree  for  complainants. 

In  1847  one  Hewitt  owned  a  tract  of  land 
In  Providence.  He  caused  a  plat  of  a  por- 
tion of  it  to  be  made  and  recorded  showing 
streets  and  house  lots.  He  conveyed  to  one 
McKenna  a  portion  of  this  land,  consisting 
of  a  lot  on  the  south  side  of  one  of  these 
streets,  but  not  shown  on  said  plat  iMundIng 
"northerly  till  it  strikes  the  south  line  of 
Federal  street  [the  street  In  question],  thence 
in  the  line  of  said  street  easterly."  By 
mesne  conveyance  this  lot  is  now  In  the  com- 
plainants. The  defendant  owns  lots  13  and 
14  on  said  plat  opposite  the  above-described 
lots,  and  has  put  steps  In  the  street,  has 
carted  in  sand,  etc.,  and  has  closed  the  street, 
claiming  that  the  complainants  have  no  ease- 
ment in  the  street  as  a  whole,  nor  any  title, 
beyond  the  line  of  theh:  lot 

Argued  before  STINESS,  a  J.,  and  TIL- 
LINGHAST  and  ROGERS,  JJ. 

P.  Henry  Quinn,  for  complainants.  I>oran 
&  Flanagan,  for  respondent. 
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PBR  OUBIAM.  The  conrt  IB  of  opinion 
4iat  tbe  effect  of  tbe  deed  of  Hewitt,  In 
1847,  was  to  carry  title  to  tbe  middle  of 
the  way  called  Federal  street  to  Michael 
McKenna,  ancestor  In  title  to  tlie  complain- 
ants, and  bence  to  tbem.  Anthony  v.  Provi- 
dence, 18  B.  L  689,  28  Ati.  766;  Balder  T.  Bar^ 
ly,  22  B.  I.  471.  48  Atl.  796. 

Wbile  tbe  street  was  sbown  on  a  plat  of 
land  belonging  to  Hewitt,  in  which  tbe  lot 
In  question  was  not  included,  he  owned  the 
lot  abutting  on  said  street,  and,  therefore, 
as  his  deed  of  lots  on  the  north  side  carried 
title  to  the  center  of  tbe  street,  he  retained 
title  also  to  tbe  center,  wbile  be  owned  the 
lot  in  question  on  tbe  south  side,  and  it 
passed  to  his  g^rantee  and  so  on  to  the  com- 
plainants, who  have  title  subject  to  the  ease- 
ment of  a  way,  not  by  reason  of  ownership 
on  the  plat,  but  by  bounding  on  the  street 

The  respondent  claims  that  the  complain- 
ants' title  in  the  street  cannot  extend  be- 
yond tbe  line  of  their  lot.  This  is  true; 
but  It  does  not  establish  the  respondent's 
right  to  maintain  the  fence  between  Federal 
and  Gesler  streets,  because  the  complainants 
are  entitled  to  an  easement  in  the  street 
to  its  full  length.  It  would  be  absurd  to 
hold  that  an  owner  bad  an  easement  only  be- 
tween tbe  lines  of  bis  lot,  for  he  could  then 
be  sbut  off  on  both  sides,  and  thus  be  de- 
prived of  the  use  of  the  street 

A  previous  obstruction  of  the  way  by  the 
grantor  to  the  complainants,  for  which  tbe 
respondent  brought  suit  (Equity,  No.  3,189, 
April,  1891),  does  not  amount  to  an  abandon- 
ment of  the  way,  if  it  would  at  all,  when, 
as  it  appeared  in  that  case,  the  width  of  the 
street  was  disputed,  and  tbe  respondent 
claimed  tbe  obstruction  to  be  within  his 
own  line. 

Tbe  maintenance  of  steps  by  the  respond- 
ent in  the  street  was  not  an  exclusive  pos- 
session. They  were  for  the  more  convenient 
use  of  tbe  way  in  going  from  one  street  to 
the  other,  where  there  was  a  bank.  Any 
one  entitled  to  use  the  street  could  use  the 
steps. 

Tbe  complainant  is  entitled  to  the  relief 
prkyed  for. 


la  re  MARTIN  st  aL 

(Bnpieme  Court  of  Rhode  Island.    Fsb.  2, 
1903.) 

WILLS-CONBTRtlCTION— FtJND  PK)R  PATMBJNT 
OP  DEBTS-OBNBRAIi  AND  SPECinC  LBSGA- 
CIES-ORDBR  OF  APPLICATION— BXPBNSB8 
OP  ADMINISTRATION-RESIDUART  BEQDBSTS 
— ABATBUBNT  OF  LBQACIE8. 

1.  The  general  scheme  of  distribution  of  prop- 
erty provided  for  by  testatrix  in  her  will  was 
to  provide  for  her  only  son,  and  exclude  his 
creditors  from  any  benefit  thereunder.  Her 
property  was  much  diminished,  through  varioas 
canses,  between  the  time  of  the  execution  of 
her  will  and  her  death;  and  she  had  also  t>e> 
come  surety  on  certain  obligations  of  her  son, 
secured  by  a  pledge  of  stock.  About  four  years 
after  the  execution  of  the   will   she  added  a 


codicil,  in  wliich  She  provided  that  her  trustee 
diould  pay  the  obligatioB  for  which  she  had 
become  surety,  provided  that  the  trustee  re- 
ceived from  the  pledgee  the  stock  held  as  col- 
lateral Testatrix  Icnew  at  the  time  she  exe- 
cuted the  codicil  the  condition  of  her  estate, 
and  that  under  the  will,  as  it  stood,  her  prop- 
erty would  not  be  sufficient  to  pay  her  general 
pecuniary  legacies.  Eeld,  that  it  was  testa- 
trix's intention  that  her  estate  should  be  subro- 
gated to  her  son's  rights  in  the  pledged  stock, 
and  hence  the  debt  secured  thereby  should  be 
paid  by  a  sale  of  the  stock. 

2.  Where  a  codicil  prescribed  that  the  trus- 
tee under  the  will  should  pay  a  certain  debt  of 
the  estate,  and  the  trust  fund  was  not  charged 
with  the  debt  and  the  trustee  was  also  execu- 
tor, the  debt  should  be  paid  by  him  as  executor. 

8.  Under  a  will  providing'  that  the  trustee 
should  receive  all  the  income  arising  from  a 
certain  farm,  and,  after  paying  necessary  ex- 
penses and  taxes,  pay  the  residue  of  the  income 
to  testatrix's  son,  but  further  providing  that 
the  trustee  should  permit  the  son  to  live  on 
the  farm,  and  so  discharge  the  trust  as  to  any 
income  therefrom,  so  lone  as  the  son  did  not 
forfeit  the  same,  the  son,  if  living  on  the  farm, 
should  pay  the  taxes,  repairs,  and  expenses. 

4.  Where  several  trust  funds  are  created  by 
a  will,  each  should  be  separately  taxed  tor  the 
payment  of  its  individual  expenses  of  manage- 
ment and  tax;  but  the  common  expenses  of 
proving  the  will,  paying  del>ts,  and  transfetring 
legacies  should  be  paid  from  the  estate  as  a 
whole. 

6.  Where  a  will  shows  no  intention  on  the 
part  of  testatrix  to  exonerate  the  personal  estate 
from  liability  for  delits,  tbe  testatrix's  personal 
estate  is  primarily  lial>le.  On  the  exhaustion 
of  tbe  personal  estate,  general  legacies  and  de- 
vises, both  standing  on  a  footing  of  equal  lia- 
bility and  ratable  contribution,  most  be  re- 
sorted to;  and,  after  them,  chattels  specifical- 
ly bequeathed,  and  real  estate  specifically  de- 
vised, contributing  pro  rata  according  to  their 
value  at  testatrix's  death.  Bach  class  must  be 
exhausted  t>efore  resorting  to  the  next 

6.  A  general  legacy  is  one  which  does  not 
necessitate  delivering  any  particular  thing,  or 
paying  money  out  of  any  particular  portion  of 
the  estate. 

7.  A  specific  legacy  is  a  gift  or  bequest  of 
some  definite,  specific  thing,  capable  of  being 
designated  and  identified. 

8.  Gifts  of  stated  sums  of  money,  without 
specifying  any  distinctive  money,  in  contradis- 
tmction  to  any  other  money  of  like  amount,  are 
general  legacies. 

9.  Where  a  will  provided  that  testatrix's  son 
should  be  permitted  to  live  on  a  certain  farm, 
in  lien  of  receiving  the  income  thereof,  and 
after  his  death  the  farm  to  be  sold,  and  the 
proceeds  to  go  to  ulterior  donees,  the  legacy  is 
a  specific  one,  notwithstanding  its  inclusion  un- 
der the  clause,  "all  the  real  estate  of  which  I 
shall  die  seised,  •  •  •  excepting  •  •  • 
aa  homestead." 

10.  Where  a  will  provides  that  the  trustee 
should  sell  testatrix's  homestead,  and  invest  the 
proceeds  for  the  benefit  of  testatrbc's  son,  and, 
after  his  death,  pay  the  principal  to  ulterior 
donees,  the  bequest  is  specific. 

11.  A  legacy  of  promissory  notes  is  a  specific 
legacy,  subject  to  reduction  by  payments  made 
prior  to  the  death  of  testatrix. 

12.  A  legacy  of  "my  stock"  in  a  certain  bank 
is  a  specific  legacy  of  all  the  stock  standing  in 
testatrix's  name  at  the  time  of  her  death. 

13.  A  legacy  of  230  shares  of  stock  in  a  desig- 
nated corporation  is  specific. 

14.  No  part  of  the  income  of  funds  or  prop- 
erty spedfically  bequeathed  can  he  used  to  pay 
debts  of  testatrix,  if  there  was  snlBcient  prop- 
er^ not  sijecificallv  bequeathed. 

15.  A  residuary  bequest  is  general,  and  not 
specific,  though  articles  bequeathed  are  enu- 
merated. 
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18.  A  realdnary  legatee  cannot  call  upon  either 
ceneral  or  specific  iegaciee  or  devises  to  abate 
in  bis  favor,  even  if  the  entire  residue  be  ex- 
hansted. 

Petition  for  an  opinion  on  a  case  stated 
for  the  conatructlon  of  a  will  by  George  A. 
Martin,  ezecntor  and  trustee  of  the  will  of 
Amey  Mowry,  deceased,  and  others.  •  Opin- 
ion rendered. 

Argued  before  8TINESS,  O.  3.,  and  TILr 
LINGHAST  and  KOGBRS,  JJ. 

Clarke  H.  Johnson,  Walter  S.  Reynolds, 
Dexter  B.  Potter,  Cooke  &  Angeil,  Arnold 
Green,  John  C.  Pegram,  Comstock  &.  Gard- 
ner, Van  Slyck  &  Mumford,  and  Barney  & 
Lee,  tor  various  partiea 

SOGERS,  J.  This  U  a  petition  In  equity, 
under  chapter  240,  g  24,  Gen.  Laws  R.  L 
1896,  for  an  opinion,  preferred  by  George  E. 
Martin,  executor  and  trustee,  and  by  Herbert 
Winsor  Mowry,  Walter  Scott  Mowry,  and 
others,  devisees  or  legatees,  under  the  will 
of  Amey  Mowry,  of  Providence,  deceased, 
for  the  construction  of  certain  clauses  there- 
of, and  of  the  codldl  thereto. 

It  appeared  that  the  testatrix  died  at 
Providence,  October  12,  1900,  leaving  a  last 
wUl,  dated  September  25,  1894,  and  a  codicil 
thereto,  dated  Octobo:  20,  1898,  which  said 
will  and  codicil  were  duly  "admitted  to  pro- 
bate November  7,  1900,  and  said  Martin  was 
duly  appointed  as  executor  and  trustee  there- 
under, and  is  now  acting  as  such;  that  said 
Herbert  Wlnsor  Mowry  and  Walter  Scott 
Mowry  are  father  and  son,  and  son  and 
grandson,  respectively,  of  the  testatrix,  and 
her  sole  lineal  descendants  living  at  the  date 
of  her  will  and  at  the  time  of  her  death; 
that  said  will  contained  a  dozen  separate 
devises  and  bequests,  some  being  general  and 
some  specific.  The  residuary  clause  was  as 
follows:  "Fifteenth.  All  the  rest  and  resi- 
due of  my  estate  I  give,  devise  and  bequeath 
to  my  said  son,  to  him,  bis  heirs  and  assigns 
forever,  including  all  my  household  furniture, 
ornaments,  books,  pictures  and  utensils." 
The  bulk  of  the  testatrix's  property  was 
given  by  a  series  of  devises  and  legacies  to 
said  Martin  in  trust  for  her  said  son's  ben- 
efit for  life,  and  after-  his  death  to  said  son's 
children,  or  their  lineal  descendants,  vrltb 
ulterior  gifts,  in  certain  contingencies,  over 
to  certain  persons  or  charitable  Institutions— 
mostly  the  latter.  The  only  purpose  appar- 
ent In  breaking  the  aggregate  amount  of 
the  legacies  for  the  benefit  of  her  son  up 
Into  numerous  separate  trusts  was  to  dlstrtb- 
ate  the  ulterior  gifts,  should  they  ever  take 
effect,  among  a  large  number  of  objects — 
mostly  charitable  institutions. 

The  codicil  directed  the  trustee,  in  the 
words  thereof,  "as  soon  as  reasonably  may 
be  after  my  decease  to  pay  the  Indebtedness 
which  my  son  Herbert  Wlnsor  Mowry  now 
owes,  or  may  then  owe  to  Jewett  City  Sav- 
Ings  Bank,  provided  that  said  trustee  and  his 
successors  receive  from  said  bank  the  shares 


of  the  capital  stodc  of  Slater  Cotton  Com- 
pany of  Pawtucket,  Rhode  Island,  now  or 
then  held  by  said  bank  as  collateral  to  said 
indebtedness." 

It  further  appeared  that  on  September  25, 
1804,  the  time  of  the  execution  of  said  ■wfU, 
said  testatrix  was  seised  and  possessed  of 
no  real  estate  other  than  the  homestead  es- 
tate and  the  farm  In  Cranston  mentioned 
In  said  will,  nor  did  she  acquire  any  other 
real  estate,  but  died  seised  and  possessed  of 
said  homestead  and  said  farm;  that  at  tbe 
time  of  the  execution  of  said  will.  In  1891, 
tbe  testatrix  was  possessed  of  certain  per- 
sonal estate  detailed  in  the  petition,  together 
with  money  and  other  personal  property- 
aside  from  that  specifically  bequeafbed,  to 
an  amount  probably  sufficient  to  pay  the  pe- 
cuniary legacies  named  in  the  4th,  5th,  6tta, 
7th,  and  10th  clauses  of  said  will;  that  at 
the  time  of  the  execution  of  said  will  the 
testatrix  was  not  possessed  of  property  much, 
if  any.  In  excess  of  the  amount  required  for 
the  general  and  spedflc  devises  and  legacie» 
of  said  will  and  to  pay  debts:  that  thereaft- 
erwards,  on  account  of  a  prolonged  illness, 
covering  a  period  of  y^ars  from  the  date 
of  said  will  till  tbe  time  of  her  decease,  the 
property  of  the  testatrix  was  materially  re- 
duced, so  that  at  the  time  the  codicil  was 
executed,  In  October,  1898,  said  testatrix  was 
possessed  of  considerably  leas  than  when  said 
original  will  was  executed,  in  September, 
1894,  and  at  the  time  of  her  death  her  said 
property  had  been  still  further  reduced,  and 
comprised,  besides  said  homestead  and  farm, 
and  certain  personal  property  specifically  be- 
queathed, other  personal  property  not  specif- 
ically mentioned  in  said  will,  to  an  amount 
somewhat  in  excess  of  that  required  to  pay 
debts  and  funeral  expenses,  but  not  nearly 
enough  to  pay  the  general  pecuniary  legacies; 
that  the  testatrix  knew  the  condition  of  her 
property  at  the  time  said  will  was  executed, 
and  also  when  said  codicil  was  added  there- 
to; that  the  Indebtedness  of  Herbert  Wlnsor 
Mowry  to  the  Jewett  City  Savings  Bank, 
mentioned  in  said  codicil,  had  been  incurred 
some  years  prior  to  October,  1898;  that  the 
capital  stock  of  the  Slater  Cotton  Company 
then  and  now  held  by  the  said  bank  as  col- 
lateral security  for  the  payment  of  the  note 
of  Herbert  Wlnsor  Mowry  was  at  that  time, 
and  now  Is,  the  property  of  said  Herbert 
Wlnsor  Mowry,  subject  to  the  rights  of  said 
bank  as  pledgee,  said  stock  having  heea  ac- 
quired by  him  by  will  from  his  father,  who 
died  in  1889,  and  havhig  been  by  said  Her- 
bert Wlnsor  Mowry  pledged  as  collateral  as 
aforesaid;  that  said  shares  of  stock  stood  on 
June  10,  1891,  and  have  down  to  the  present 
time  stood,  and  now  stand,  upon  the  books 
of  said  Slater  Cotton  Company,  In  the  name 
of  the  Jewett  City  Savings  Bank,  of  Jewett 
City;  that  some  time  shortly  prior  to  the 
time  of  the  execution  of  said  codicil  said 
bank  had  demanded  further  security  for  the 
payment  of  said   note   of.  Herbert  Wlnsor 
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Howry,  and  that  the  testatrix,  his  mother, 
had  Indorsed  aaid  note,  or  guarantied  the 
jiayment  thereof,  thereby  rendering  her  and 
her  estate  liable  for  Its  payment;  that  for 
the  trustee  to  pay  said  indebtedness  of  Her- 
bert "Wlnsor  Mowry,  as  directed  by  said  cod- 
icil, will  take  well  towards  one-halt  of  the 
entire  estate  in  his  hands  as  trustee,  and 
that  the  amount  applicable  to  the  general  leg- 
acies would  be  entirely  inadequate  to  pay 
said  indebtedness,  unless  some  or  all  the  leg- 
acies given  in  paragraphs  9,  11,  and  13,  to 
be  hereafter  considered,  shall  be  held  to  be 
general,  and  not  speciflc;  that  at  the  time 
said  will  was  executed,  in  1894,  said  Herbert 
Wlnsor  Mowry  was  quite  heavily  Indebted, 
through  recent  business  losses,  but  when  said 
codicil  was  added.  In  1898,  a  very  large  per- 
centage. If  not  all,  of  these  claims  against 
him,  outside  of  said  claim  of  the  Jewett 
City  Savings  Bank,  had  become  nonenforce- 
able  through  the  operation  of  the  statute  of 
limitations. 

The  opinion  of  the  court  is  sought  upon 
several  questions,  some  of  which  are  Involved 
with  others  relating  to  the  marshaling  of  the 
decedent's  estate  for  the  payment  of  debts 
and  the  satisfaction  of  legacies.  We  shall 
therefore  answer  the  questions  deemed  nec- 
essary to  be  answered.  In  such  order  as  ap- 
pears to  OS  most  logical  and  convenient. 

The  gist  of  the  petitioners'  first  and  second 
questions,  stripped  of  some  of  their  ramiflca- 
tlonsi,  to  be  oonsldered  later,  practically 
amounts  to  this:  Out  of  what  funds  is  the 
indebtedness  of  Herbert  Wlnsor  Mowry  to  be 
paid,  as  directed  In  said  codicil? 

In  our  opinion,  it  should  be  paid  out  of 
the  collateral,  so  far  as  the  same  will  go. 
This  seems  to  us  to  harmonize  with  the  in- 
tention of  the  testatrix,  gleaned  not  alone 
from  the  expressions  used  in  the  codldl,'  but 
also  from  the  scheme  of  the  whole  will,  and 
the  drcumstances  existent  at  the  time  of  the 
making  of  the  codicil. 

When  the  will  was  made.  In  1894,  the  chief 
object  of  the  testatrix's  bounty  was  naturally 
her  only  son;  but  it  la  noticeable  that  that 
bounty  was  carefully  restricted  to  the  per- 
sonal enjoyment  of  that  son,  and  that  bis 
creditors  were  studiously  excluded  from  any 
benefit  thereunder,  for  the  son's  enjoyment 
was  restricted  to  the  Income  alone,  except 
as  to  the  residuum,  the  residuary  amount  of 
the  estate  under  the  will  being  little  or  noth- 
ing; and  the  son's  Interest  In  the  Income 
was  to  be  forfeited  in  case  of  his  alienation, 
incumbrance,  or  anticipation  of  said  income, 
or  any  part  thereof,  or  if  by  reason  of  his 
insolvency  or  bankruptcy,  or  by  any  attach- 
ment, levy,  or  other  proceedings  by  creditors, 
or  other  cause  whatever,  said  income,  or  any 
part  thereof,  should,  or.  but  for  the  proviso 
now  being  mentioned,  would,  become  vested 
hi  or  payable  and  i>as8  to  or  for  the  benefit 
ot  any  person  other  thfin  her  said  son.  The 
testatrix  at  that  time  clearly  Intended  that 
none  of  her  estate  dionld  be  applicable  to  the 


payment  of  her  sou's  debts.  After  making 
her  will,  and  before  making  her  codicil,  she 
had  put  herself  into  different  relations  to 
her  son's  indebtedness,  or  a  part  thereof,  by 
guarantying  as  further  security  the  payment 
of  his  indebtedness  to  the  Jewett  City  Sav- 
ings Bank,  for  the  payment  of  which  indebt- 
edness her  son  had  already  given  the  bank 
certain  Slater  Cotton  Company  stock  as  col- 
lateral security.  Her  son's  debts  to  said 
bank  had  thus  become  her  obligation,  and, 
if  he  did  not  pay  it,  she  would  be  obliged  to 
do  so.  Knowing,  as  she  did,  that  if  her  said 
son's  note,  thus  guarantied  by  her,  was  not 
paid  by  him  during  her  lifetime,  it  would  be 
a  liability  upon  her  estate,  which,  like  other 
debts  and  liabilities  of  her  estate,  would  have 
to  be  liquidated  before  her  estate  could  be 
settled,  she  took  steps  in  her  codicil  to  pro- 
tect her  estate,  and  to  provide  how  that  note 
should  cease  to  be  binding  upon  It  Her  pur- 
pose in  making  her  codicil  was  not  to  be- 
stow more  bounty  upon  her  son,  but,  as  far 
as  possible,  to  protect  her  estate  from  the 
loss  he  had  probably  put  upon  It  The  clear 
Intent  from  the  language  of  her  codicil,  re- 
enforced  by  the  scheme  or  structure  of  her 
whole  will,  was  that  the  trustee,  or,  rather, 
the  executor  under  her  -jvlll  (for  the  same 
person  was  both  executor  and  trustee),  should 
take  up  the  note,  receive  the  collateral,  and 
apply  it  to  reimbursing  her  estate,  so  far 
as  sofflclent  In  other  words,  her  estate  was 
to  be  subrogated  to  the  rights  of  the  bank, 
for,  though  she  was  bound  to  pay  the  bank 
if  her  son  did  not  do  so,  yet  as  against  her 
son,  he  would  be  her  debtor,  as  she  would 
succeed  to  the  rights  of  the  bank. 

In  Dean  v.  Rounds,  18  R.  I.  436,  446,  27 
Atl.  615,  28  Atl.  802,  803,  this  court  said: 
"Subrogation  applies  where  one  party  pays 
a  debt  for  which  another  is  primarily  liable, 
and  which,  in  equity  and  good  conscience, 
should  have  been  discharged  by  the  latter." 
In  NaUonal  Bank  v.  Cushing,  63  Vt  321,  326, 
the  court  said:  "It  Is  only  In  cases  where  the 
person  paying  the  debt  stands  in  the  situa- 
tion of  a  surety,  or  is  compelled  to  pay  in 
order  to  protect  his  own  interests,  that  a 
court  of  equity  substitutes  him  In  the  place  of 
the  creditor  as  a  matter  of  course,  without 
any  special  agreement  A  stranger  paying 
the  debt  of  another  will  not  be  subrogated 
to  the  creditor's  rights  without  an  agreement 
to  that  efCect."  See,  also,  24  Am.  &  Bng. 
Ency.  of  L.  194,  note  5,  and  cases  cited. 

It  has  been  urged  that,  to  construe  the 
codicil  thus,  much  must  be  read  into  it  that 
is  not  there;  and  it  is  contended  that  the 
debt  must  be  paid  by  the  trustee  or  by  her 
estate,  and  that  the  Slater  Cotton  Company 
stock  pledged  as  collateral  must  be  surren- 
dered to  the  son,  to  whom  it  would  belong  it 
the  note  was  paid.  We  fail  to  see  any  rea- 
sonableness in  such  a  view.  Had  the  testa- 
trix contemplated  the  delivery  of  the  stock  to 
her  son,  released  from  all  claim  by  her  estate 
by  way  of  subrogation  upon  it,  It  would  have 
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been  verjr  eaay  to  bave  said  bo.  Her  not 
saying  8o,  bat  proridlnc  tbat  It  should  be  re- 
ceived by  her  trustee,  is  a  strong  indication 
that  her  purpose  was  that  It  was  to  be  re- 
ceived as  any  other  guarantor  paying  the 
note  would  have  received  it,  viz.,  by  way  of 
subrogation.  Should  her  son  have  paid  the 
note,  he  would  have  received  the  collateral 
upon  such  payment;  and  If  her  estate  pays 
it  out  of  the  collateral,  and  a  surplus  there- 
of remained  after  such  payment,  the  son 
would  be  entitled  to  such  surplus.  If  the 
Slater  Cotton  Company  stock  Is  not  sufficient 
to  pay  the  bank  in  full,  then  the  testatrix's 
estate  must  pay  the  balance  due,  the  same 
as  would  have  been  the  case  had  there  been 
no  collateral,  for  the  testatrix  was  guarantor 
for  the  payment  of  her  son's  whole  indebted- 
ness to  the  bank. 

While  the  consent  of  the  son  in  reducing 
to  money  the  collateral,  to  the  surplus  of 
which,  over  and  above  what  Is  necessary  to 
pay  the  note  it  secures,  be  would  be  entitled, 
would  doubtless  aid  the  tructee,  yet  the  as- 
sent of  the  son  is  not  necessary  In  effecting 
ttae  subrogation. 

The  codlcU  provides  tbat  the  trustee  shall 
pay  the  debt  of  the  son  therein  referred  to, 
but  there  are  at  .least  eight  different  trust 
funds  raised  under  said  will,  and,  though  one 
person  is  made  trustee  of  the  several  trust 
funds,  a  different  person  with  equal  propriety 
might  have  been  made  trustee  of  each  fund. 
No  particular  trust  fund  is  charged  with  tbe 
payment  of  said  indebtedness,  and  Inasmuch 
as  tbe  person  named  as  trustee  of  all  the  sev- 
eral trusts  is  also  named  as  executor,  whose 
duty  It  ordinarily  would  be  to  see  to  tbe 
payment  of  the  debts  of  the  estate,  the  words 
of  Durfee,  O.  J.,  In  Boardman,  Petitioner,  16 
B.  I.  181,  142,  146,  13  Atl.  94,  97,  are  ap- 
plicable here:  "There  is  no  stereotyped  rule 
for  administering  testate  estates.  Every  such 
estate  should  be  so  administered,  if  possible, 
consistently  with  the  law,  as  to  carry  out  the 
purposes  of  the  testator,  as  those  purposes 
appear  from  the  will,  interpreted  as  a  whole. 
In  tbe  light  of  the  circumstances  in  which  it 
was  made.  Tbe  same  persons  are  executors 
of  tbe  will  and  trustees  under  it,  and  it  seems 
to  us  that  its  obscurity  arises  In  part  from 
the  fact  that  tbe  draftsman  of  the  will  has 
not  always  observed  the  distinction  between 
their  capu  cities,  but  has  sometimes  confused 
and  intermixed  them  so  that  it  is  impossible 
to  discern  clearly  where  the  functions  of  tbe 
executors  were  Intended  to  end,  and  tbose  of 
the  trustees  to  begin.  •  •  *  It  is  the 
duty  of  a  court,  in  construing  a  will,  to  bear 
in  mind  the  circumstances  under  which  it 
was  made,  so  as  to  look  at  it,  as  far  as  pos- 
sible, from  the  testator's  point  of  view." 
Tbere  being  no  purpose  that  we  can  discover 
In  having  the  trustee  do  what  the  executor  is 
In  a  very  much  better  position  to  do,  we  a^e 
of  the  opinion  that  the  word  "trustee"  was 
Inadvertently  used  Instead  of  the  word  "ex- 
eentor,"  wbicb  was  intended,  and  tbat  there- 


fore tbe  word  "tmsteet"  bm  used  In  the  oodidl, 
must  be  construed  as  meaning  the  executor. 

The  foregoing  seems  to  us  to  fully  axtswer 
tbe  first  two  Questions  propounded  to  us, 
unless.  Indeed,  the  collateral  should  be  In- 
sufficient to  pay  the  guarantied  Indebtedness 
in  full,  and,  inasmuch  as  the  Indebtedness 
not  met  by  the  collateral  would  be  like  any 
other  debt  of  the  testatrix,  tbe  fund  from 
which  It  would  be  paid  will  be  considered 
later  on,  when  considering  tbe  marshalixig  of 
the  decedent's  estate  for  the  payment  of 
debts. 

To  tbe  third  question— as  to  whether  tbe 
repairs  and  taxes  on  the  Cranston  farm  shall 
be  paid  during  tbe  life  of  Herbert  Wtnsor 
Mo  wry  by  tbe  trustee  under  testatrix's  will, 
or  by  said  Herbert  Wlnsor  Mowry— we  would 
say  that  in  and  by  the  second  clause  of  said 
win,  which  disposes  of  said  farm,  it  Is  ex- 
pressly provided  that  "said  trustee  shall  re- 
ceive and  collect  all  the  Income  arising  there- 
from and  after  paying  all  sums  necessary  for 
taxes  and  expenses  and  all  such  other  btuds 
as  may  be  required  for  the  proper  care  and 
management  of  said  trust  property  and  for 
the  execution  of  the  trusts  hereby  created  to 
pay  over  tbe  residue  of  said  Income  at  rea- 
sonable periods  to  my  sou  Herbert  Wlnsor 
Mowry  for  his  own  use  during  the  term  of 
his  natural  life."  Said  second  clause  fur- 
ther provides  that  "said  trustee  may  allow 
my  said  son  to  live  on  my  farm  In  the  town 
of  Cranston  and  so  discharge  his  trust  as  to 
any  income  therefrom  so  long  as  my  said  son 
has  not  lost  or  forfeited  the  same."  The 
testatrix's  directions  seem  to  be  very  explicit 
that  the  taxes,  etc.,  are  to  be  paid  out  of  the 
Income  of  said  farm,  and  that  only  the  net 
Income  shall  go  to  her  son.  The  only  ques- 
tion, therefore,  that  can  possibly  arise.  Is  In 
case  tbe  son  himself  should  live  on  the  farm, 
as  he  is  allowed  to  do.  Even  then,  however, 
it  seems  to  ua,  the  son's  living  there  is  only 
to  be  In  lieu  of  the  net  Income,  and  that 
tbe  son  must  pay  taxes,  repairs,  etc,  on  said 
farm  estate. 

The  son,  under  said  clause,  takes  an  equi- 
table estate  for  life  In  said  farm,  subject  In 
certain  contingencies  to  forfeiture.  Gen. 
Laws  B.  I.  1886,  c.  48,  {  8,  provides  tbat,  "In 
case  of  a  life  estate,  tbe  Interest  of  tbe  ten- 
ant shall  first  be  liable  for  the  tax."  That 
Is  a  law  for  the  protection  of  the  state,  but 
the  testatrix  could  have  made  other  Inter- 
ests first  liable,  as  between  the  various  In- 
terests in  her  estate,  and  the  state  would  not 
have  cared,  provided  the  taxes  were  season- 
ably paid.  The  testatrix  made  no  express 
provision  that  some  other  than  the  life  es- 
tato  should  be  first  liable  for  taxes  and  re- 
pairs, and  It  IS'  a  well-settled  principle  of 
law  that,  as  between  life  tenant  and  re- 
mainderman, the  life  tenant  Is  Uable  for  tax- 
es and  repairs.  Williams  t.  Horick,  18  R. 
I.  120,  123,  26  Atl.  1099,  and  cases  cited.  In 
the  case  of  a  tenant  for  life  of  land,  It  Is 
tbe  duty  of  the  trustee  to  see  that  tbe  equl- 
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table  tenant  for  life,  in  rightful  posseflslom 
of  the  estate,  pays  all  rates  and  taxes.  2 
Perry  on  Trusts  (4th  Ed.)  I  564. 

Our  opinion  Is  that  taxes  and  repairs  on 
the  Cranston  farm  are  to  be  paid  out  «t  the 
gross  Income  thereof,  and,  If  said  farm  is 
occnpled  by  said  Herbert  Winsor  Mowry, 
they  shall  be  paid  by  blm,  as  a  condition  of 
such  occupancy. 

The  ninth  question  propounded  to  us  Is  so 
similar  In  character  to  the  one  just  answered 
that  we  will  consider  it  now.  That  question 
is  as  follows,  viz.:  "How  are  the  taxes  and 
expenses  of  administration  of  the  various 
trust  funds  to  be  paid?  Should  each  trust 
fund  be  taxed  separately,  and  be  charged 
with  its  proportion  of  the  total  cost  of  ad- 
ministration?" 

In  Pearson  t.  Chace,  Ex'r,  10  R.  L  455,  a 
testator  gave  to  his  wife  the  dividends  and 
income  of  certain  shares  of  bank  stock  dur^ 
Ing  her  natural  life,  or  so  long  as  she  re- 
mained his  widow,  and  in  lieu  of  dower;  the 
reversionary  right  being  In  his  three  daugh- 
ters, who  were  also  made  his  residuary  lega- 
tees and  devisees.  It  was  held  that  the  gift 
was  one  of  Income,  and  not  an  annuity,  and 
that  the  wife,  therefore,  was  liable  to  pay 
the  taxes  upon  the  stock  so  long  as  she  re- 
ceived the  Income  from  It.  The  role  in  case 
the  gift  constitutes  an  annuity  Is  different 
In  the  case  last  above  dted,  a  gift  of  an 
annuity  for  life  and  a  gift  of  the  Income  of 
certain  property  for  life  were  defined  and 
distinguished;  -and  we  are  clearly  of  the 
opinion  that  none  of  the  trusts  in  the  will 
of  the  testatrix  in  the  case  at  bar  constitute 
an  annuity,  in  contradistinction  to  a  gift  of 
income. 

In  Holcomtie  t.  Holcombe,  29  N:  3.  Bq. 
587,  where  a  fund  was  directed  by  a  testa- 
tor's will  td  be  invested  by  executors,  the 
interest  payable  annually  to  one  for  life,  the 
court  decided  that  the  fund  Itself  was  tax- 
able in  the  hands  of  the  executors,  and  they 
have  the  right  to  retain  the  tax  out  of  the 
interest.  Van  Syckel,  J.,  in  delivering  the 
opinion  of  the  court,  after  stating  tliat,  in 
the  case  of  a  tenant  for  life  of  land,  it  is 
the  duty  of  the  trustee  to  see  that  the  equi- 
table tenant  for  life.  In  rightful  possession, 
pays  all  taxes  and  rates,  and  that  It  is  a 
role  of  general,  if  not  of  universal,  applica- 
tion that  it  is  Incumbent  upon  a  tenant  tor 
life  to  pay  all  taxes  upon  the  lands,  subject 
to  the  tenancy  during  his  life  (be  being  en- 
titled to  the  enjoyment  of  it  only  during  his 
lifetime,  and  being  bound  to  transmit  the 
estate  as  he  received  it),  uses  this  language 
(page  601),  viz.:  "Upon  principle,  the  same 
rule  should  be  applicable  to  an  investment 
by  an  executor,  'under  the  directions  of  a 
will,  for  the  benefit  of  another  for  life.  So 
long  as  the  life  tenant  enjoys  the  entire 
produce  of  the  fund,  she  should  be  required 
to  keep  down  the  taxes  upon  it;  otherwise 
the  fund  Itself  must  become  impaired,  and 
the  entire  burden  thrown  npon  those  who 
54  A.-^ 


take  the  fond  at  her  death.  If  she  had  ab- 
solute ownership  in  the  fund,  she  would  have 
the  taxes  to  pay,  and  there  seems  to  be  no 
reason  why  she  should  not  pay  the  taxes  dur- 
ing such  period  as  she  is  entitled  to  the 
entire  use  and  benefit  of  it"  For  a  most 
copious  collection  of  the  authorities  on  this 
whole  subject,  see  note  to  said  case,  page 
597. 

In  answer  to  the  ninth  question,  we  are  of 
the  opinion  that  each  trust  fund  should  be 
taxed  separately,  and  pay  its  own  tax.  In 
regard  to  the  latter  portion  of  the  question, 
we  think  that  the  cost  of  general  adminis- 
tration (tliat  is,  the  expense  of  proving  the 
will,  paying  the  debts,  and  transferring  the 
legacies,  but  not  including  legacy  or  suc- 
cession taxes,  if  any,  which  come  out  of  the 
respective  devises  or  legacies)  must  be  borne 
by  the  estate  as  a  whole.  After  the  executor 
has  paid  the  trust  funds  over  to  the  trustee, 
the  executor,  as  such,  has  nothing  more  to  do 
with  the  estate,  his  duties  then  ceasing.  In 
this  case,  where  the  same  person  is  both 
executor  and  trustee,  when  the  trustee,  as 
such,  receives  from  the  executor  the  re- 
spective trust  funds,  then  it  becomes  the 
duty  of  the  trustee  thereafterward  to  pay 
the  expense  of  managing  the  respective  trust 
funds  out  of  the  respective  trust  funds,  each 
fund  being  kept  as  separate  as  though  each 
fund  had  a  dlfterent  person  for  trustee. 

As  questions  4,  5,  and  6  relate  to  the  duty 
of  the  trustee  in  case  of  the  death  of  persons 
still  living,  or  of  the  happening  of  forfeitures 
under  conditions  that  may  never  arise,  we  do 
not  feel  called  upon  to  answer  them  until 
they  cease  to  be  academic,  and  become  prac- 
tical, questions.  Should  they  ever  become 
practical  questions  In  the  administration  of 
the  trusts  under  this  will,  application  may 
then  be  made  for  their  determination. 

The  seventh  question  propounded,  is:  "Out 
of  what  fund  shall  the  debts  be  paid?  Can 
any  portion  of  the  income  from  any  of  the 
funds  or  property  specifically  bequeathed  in 
trust  be  used  to  pay  debts,  if  the  testatrix 
at  death  had  enough  property  not  specifically 
bequeathed  to  pay  her  debts?" 

It  is  provided  in  Gen.  Laws  R.  I.  1886, 
c.  218,  H  1,  2,  that  the  estate,  real  and  per- 
sonal, of  every  deceased  person,  shall  be 
chargeable  with  the  expense  of  administer- 
ing the  same,  the  funeral  charges  of  the  de- 
ceased, and  the  payment  of  his  Just  debts; 
that  the  personal  estate  shall  stand  charge- 
able for  such  expenses,  charges,  and  debts, 
in  the  first  instance,  and  the  real  estate  for 
all  the  same  which  the  personal  estate  shall 
be  InsutDcient  to  satisfy,  excepting  as  there- 
inafter provided,  or  unless  the  deceased  has 
otherwise  directed  by  his  last  will  and  testa- 
ment Under  such  statute  provisions,  the 
entire  estate  is  liable  for  the  payment  of 
debts,  if  required,  and  will  be  applied,  what- 
ever the  will,  being  designed  for  the  bene^ 
fit  of  creditors.  Where,  however,  the  whole 
estate  is  not  required  for  the  payment  of 
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debts,  It  l8  competent  for  the  testator  to 
make  the  real  estate,  or  parts  of  It,  primari- 
ly liable  In  relief  of  the  personalty.  Woon- 
socket  Institatlon  for  Savings  y.  Ballou,  16 
B.  I.  851,  S5S,  16  Atl.  144,  1  L.  a  A.  565. 

The  first  clause  In  the  will  at  bar  Is  as 
follows,  viz.:  "I  direct  that  my  Jnst  debts 
and  funeral  expenses  be  paid  out  of  my  es- 
tate." We  fall  to  find  in  the  will  any  Indi- 
cation of  an  intention  on  the  testatrix's  part 
to  charge  her  real  estate  with  the  payment 
of  debts  in  exoneration  of  the  personal  prop- 
erty therefrom,  and  it  will  be  seen  that  un- 
der this  will  the  debts  of  the  testatrix  are 
not  expressly  made  chargeable  upon  any 
particular  part  of  her  estate.  Although  at 
the  present  day  statutes  in  practically  all  ju- 
risdictions where  our  system  of  jurispru- 
dence obtains  have  tiad  the  effect  of  render- 
ing ail  the  estate  of  a  deceased  person  as- 
sets for  the  payment  of  his  debts,  and  liable 
at  law  to  the  claims  of  his  creditors,  yet 
courts  of  equity,  in  administering  the  es- 
tates of  decedents,  have  worked  out  an  or- 
der of  liability  of  the  difTerent  funds,  which 
still  obtains  where  the  statutes  do  not  ex- 
pressly abrogate  it,  and  which  governs  and 
regulates  the  relative  rights  of  the  repre- 
sentatives, heirs,  legatees,  and  devisees  of 
decedents.  19  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  1300.  Our  statute  (Gen.  Laws  R.  L 
1896,  c.  203,  a  25,  26),  under  the  circum- 
stances of  the  present  case,  do  not  abrogate 
that  order;  and  that  order  of  liability  of  the 
legatees  and  devisees,  as  amongst  them- 
selves, is  what  we  understand  the  petitioners 
desire  our  instructions  upon. 

As  the  will  in  the  case  at  bar,  In  our  opin- 
ion, shows  no  intention  on  the  part  of  the 
testatrix  to  exonerate  the  personal  estate 
from  liability  for  debts,  the  testatrix's  per- 
sonal estate,  in  contradistinction  from  her 
real  estate.  Is  primarily  liable  for  the  pay- 
ment of  her  debts.  Potter  v.  Brown,  11  R. 
I.  232,  234;  Calder  v.  Curry.  17  R.  L  610, 
616,  24  Atl.  103;    Gonld  v.  Winthrop    et  al., 

5  R.  L  319,  821.  The  general  rule  Is  that 
the  general  or  residuary  personal  estate  con- 
stitutes the  natural  and  primary  fund  for 
the  payment  ot  the  testatrix's  debts.    19  Am. 

6  Eng.  Ency.  of  Law  (2d  Ed.)  1300. 

The  next  class  of  properly  liable  for  the 
testatrix's  debts  in  the  case  at  bar  comprises 
general  legacies  and  general  devises;  both 
standing  on  a  footing  of  equal  liability,  and 
contributing  ratably  inter  se.  19  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1312,  and  cases  cited. 

Last  in  order  of  liability  of  property  own- 
ed by  the  testatrix  for  the  payment  of  debts 
are  chattels  specifically  bequeathed  and  real 
estate  specifically  devised,  without  being 
subjected  to  a  testamentary  charge  of  debts. 
Devisees  of  specific  real  estate  and  legatees 
of  specific  chattels  are  generally  considered 
as  being  in  equal  degree  the  object  of  their 
testator's  bounty,  and,  conversely,  the  prop- 
erty given  them  is  all  equally  liable  for  the 
testator's  debts.    Consequently,  when  It  be- 


comes necessary  to  resort  to  assets  thus  giv- 
en, the  general  rule  Is  tliat  the  specific  I^;a- 
cies  and  devises  must  contribute  pro  rata; 
the  measure  of  liability  being  the  value  of 
the  respective  properties  at  the  testator's 
death.  Famum  v.  Bascom,  122  Mass.  282, 
286;  19  Am.  «c  Eng.  Ency.  of  Law  (2d  Kd.) 
1818,  and  cases  cited. 

Of  course  each  class  of  assets  must  be 
exhausted  before  resorting  to  the  next  class. 
Thus,  the  whole  of  the  general  or  residuary 
personal  estate  must  be  exiiausted  before 
resorting  to  the  general  pecuniary  legacies, 
and  If  the  whole  of  that  class  Is  not  required 
for  the  payment  of  debts,  all  of  that  class 
must  contribute  pro  rata.  If  all  of  tliat  class 
is  Insufficient  to  complete  the  payment  of 
the  debts  in  full,  then  resort  will  be  had 
to  specific  legacies  aud  specific  devises,  both 
falling  within  the  same  class,  and  all  specific 
legacies  and  specific  devises  contributing  pro 
rata. 

To  apply  the  above  rules.  It  Is  necessary 
to  define  the  character  of  the  several  gifts 
under  the  will,  so  as  to  determine  to  what 
class  they  respectively  belong.  All  legacies 
other  than  ttiat  of  the  residuum  are  either 
general  or  specific.  A  general  legacy  is  one 
which  does  not  necessitate  delivering  any 
particular  thing,  or  paying  money  out  of  any 
particular  portion  of  the  estate.  Sch.  Ex. 
&  Ad.  (2d  Ed.)  I  461.  "A  specific  legacy," 
said  this  court  In  Dean  v.  Rounds,  18  R.  I. 
436,  27  Atl.  616,  28  Atl.  802,  "as  the  term 
imports,  Is  a  gift  or  bequest  of  some  defi- 
nite, specific  thing— something  which  is  capa- 
ble of  being  designated  and  identified." 

The  gifts  in  the  4th,  5th,  6th,  7th.  and 
10th  clauses  of  this  will  are  clearly  general, 
or  general  pecuniary,  legacies,  as  termed  by 
some  writers,  being,  respectively,  tfitta  of 
stated  sums  of  money,  without  specifying 
any  distinctive  money  In  contradistinction 
to  any  other  money  of  like  amount 

The  real  estate  consists  of  the  farm  In 
Cranston,  and  the  homestead,  the  devises  of 
both  of  which  we  think  are  specific.  Should 
any  question  be  made  as  to  the  description ' 
of  the  Cranston  farm  coming  under  the 
words  "all  the  real  estate  of  which  I  shall 
die  seised,  possessed  or  entitled  and  wher- 
ever situated  (excepting  however  my  home- 
stead estate  hereinafter  mentioned),"  In 
clause  2,  It  seems  to  us  clear  that  the  intent 
of  the  testatrix  that' her  son  was  to  have  the 
use  and  income  of  the  farm  for  life  is  mani- 
fested by  the  last  sentence  of  clause  2,  where 
the  son  may  be  allowed  to  live  on  that  farm 
in  lieu  of  having  the  Income  thereof,  and 
after  his  death  the  farm  is  to  be  sold,  and 
the  proceeds  to  go  to  his  lineal  descendants. 
If  any,  and.  If  none,  then  to  the  ulterior 
donees.  The  intent  of  the  testatrix  Is  the 
prevailing  consideration,  and  we  are  of  the 
opinion  that  the  devise  of  the  farm  was  a 
specific  devise. 

The  homestead  Is  also  a  si)eciflc  devise,  or 
more  properly,  perhaps,  a  specific  legacy,  for 
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tbe  tmstee  la  directed  to  sell  It  as  soon  after 
the  testatrlx'a  death  as  reasonably  and  favor- 
ably  may  be  done,  and  to  Invest  the  proceeds 
thereof  for  the  beneSt  of  her  son,  and  to  pay 
Mm  the  Income  thereof  semiannually  during 
his  lifetime,  and  after  his  death  to  pay  the 
principal  to  certain  specified  persons  or  In- 
atltutlona.  What  Is  practically  given  is  the 
use  and  hicome  of  the  homestead,  or,  rather, 
of  the  proceeds  thereof.  The  property  given 
is  spedflcally  designated  and  set  forth,  viz., 
the  Income  of  the  proceeds  of  the  homestead 
to  her  son,  and  the  principal  to  the  other 
doneefl  indicated  in  the  eighth  clause  of  her 
-will.  "It  is  suggested,"  said  Devens,  3.,  In 
Famum  v.  Bascom,  122  Mass.  282,  286,  "that 
the  use  and  improvement  of  a  lot  of  land  is 
a  gift  Indefinite  in  amount,  dependent  on  Its 
value  after  many  deductions,  and  therefore 
not  specific.  This  Is  unimportant  All  the 
money  -which  may  be  in  a  bag  described,  or 
-which  may  be  to  my  credit  at  a  certain  bank, 
or  -which  I  may  recover  in  a  certain  action  at 
la-w.  Is  a  specific  legacy,  although  the  amount 
is  -uncertain."  The  contention  that  the  home- 
stead goes  to  Herbert  Wlnsor  Mo-wry,  under 
tbe  residuary  clause,  and  as  such  is  primarily 
liable  for  the  payment  of  debts,  does  not 
seem  to  ns  to  be  -well  founded.  The  intent 
of  the  testatrix  that  the  proceeds  of  the 
homestead  shall  be  a  specific  legacy  Is  clear- 
ly manifested,  it  seems  to  us,  and  therefore, 
in  onr  opinion.  Is  a  specific  legacy. 

The  ninth  clause  of  the  wlU  is  a  legacy  of 
three  notes,  of  |S,000  each,  made  by  tbe 
Slater  Cotton  Company  of  Pa-wtucket;  and 
the  eleventh  clause  is  a  bequest  of  one  note, 
of  $12,000,  made  by  the  Ashland  Cotton  Com- 
pany. Though  the  testatrix  at  the  time  of 
mailing  her  -will  o-wned  such  notes,  yet  at  the 
time  of  her  death  said  notes  had  been  re- 
duced by  payment  to  one-half  x>r  more  of  the 
original  amounts,  respectively.  Under  the 
circumstances  of  this  case,  we  are  of  the 
opinion  that  the  notes  of  the  Slater  Cotton 
Company  and  of  the  Ashland  Cotton  Com- 
pany, held  by  the  testatrix  at  her  death,  were 
speciflc  legacies,  but  only  for  the  amounts  re- 
duced by  payments.  The  respective  notes 
would  belong  to  the  respective  legatees,  even 
If  fbey  had  been  reduced  by  payment;  but 
there  would  not  be  any  claim,  on  account  of 
such  reduction,  against  the  general  estate. 
As  long  as  they  can  be  identified,  the  lega- 
tees may  have  them,  but  the  legatees  receive 
them  In  the  condition  In  which  they  were 
when  the  gift  takes  effect  by  the  death  of 
the  testatrix.  The  notes  were  the  essential 
things.  If  tbe  money  due  thereon  had  been 
collected  and  Invested  in  a  new  form,  the 
legacy  would  have  been  adeemed,  as  that 
which  was  given  would  have  ceased  to  exist. 
Famum  v.  Bascom,  122  Mass.  282,  286. 

Tbe  legacy  given  In  the  twelfth  clause  of 
the  will  is  230  shares  In  tbe  Ashland  Cotton 
Company,  and  In  the  thirteenth  clause  the 
legacy  Is  "my  stock  in  the  Pbenix  National 
Bank  in  said  city,"  L  e.,  Providence.    At  the 


time  of  making  her  will  tbe  testatrix  owned 
230  shares  in  the  Ashland  Cotton  Company, 
and  06  shares  In  the  Phenlx  National  Bank, 
both  of  which  amounts  of  said  stock  she 
continued  to  hold  throughout  the  remainder 
of  her  life,  and  held  at  her  death. 

The  description  of  the  Phentx  National 
Bank  stock  In  the  thirteenth  clause.  In  our 
opinion,  constitutes  the  testatrix's  06  shares 
in  that  bank  a  specific  legacy.  Had  the  tes- 
tatrix said  "all  my  stock  in  the  Phenlx  Na- 
tional Bank,"  there  could  have  been  no  ques- 
tion; but  the  word  "my"  clearly  seems  to 
us  to  indicate  the  testatrix's  Intent  to  desig- 
nate all  the  stock  in  the  Phenlx  National 
Bank  standing  in  her  name.  See  1  Roper  on 
Legacies,  s.  p.  204. 

The  legacy  in  the  twelfth  clause,  of  230 
shares  in  the  Ashland  Cotton  Company,  al- 
though not  described  by  the  testatrix  as 
"my"  [her]  230  shares,  seems  to  us  to  be  a 
specific  legacy.  It  is  true  that  the  law  does 
not  favor  speciflc  legacies,  and  that  where 
stocks,  bonds,  and  other  securities  are  dis- 
posed of  by  the  -will,  but  it  does  not  desig- 
nate them  as  composing  a  part  of  the  testa- 
tor's estate,  and  the  legacy  may  be  satisfied 
by  delivering  to  the  legatee  any  securities  of 
the  kind  and  the  value  or  amount  specified,  ■ 
preponderance  of  authority  favors  its  being 
a  general  legacy;  though  the  testator  owned 
securities  of  the  kind  specified,  and  corres- 
ponding exactly  to  tbe  number  of  shares  or 
amount  bequeathed.  18  Am.  &  Bng.  Bncy. 
of  Law  (2d  Ed.)  718.  The  anthorlties,  how- 
ever, are  by  no  means  uniform.  1  Boper  on 
Legacies,  s.  p.  204-224.  Tbe  cardinal  rule  in 
the  construction  of  -wills  is  to  ascertain  and 
follow  the  intent  of  the  testator,  and,  inas- 
much as  wills  vary  so  much  in  their  sur- 
rounding circumstances,  each  will  has  to  be 
judged  largely  by  its  own  attendant  circum- 
stances. In  Pearce  v.  Billings,  10  R.  I.  102, 
the  testator  gave  away  of  certain  bank  stocks 
largely  In  excess  of  what  he  owned  at  his 
death,  or  had  ever  owned,  of  such  bank 
stocks.  The  court  decided  such  legacies 
were  general,  and  not  speciflc,  and  that  the 
number  of  shares  given  away  merely  fur- 
nished a  standard  of  measurement  of  the 
amount  of  a  pecuniary  gift,  which  was  to  be 
fixed  by  the  value  of  the  stated  number  of 
shares  at  the  time  the  legacies  would  become 
payable,  viz.,  a  year  after  the  testator's  de- 
cease; an  appraisal  then  to  be  made.  Un- 
doubtedly the  fact  of  the  testatrix  having  an 
odd  number  of  shares  of  the  Ashland  Cotton 
Company  at  the  date  of  her  death,  exactly 
corresponding  with  the  number  given  away, 
was  a  circumstance  to  be  taken  into  account; 
and  that,  taken  in  connection  with  all  the 
circumstances  of  this  particular  will,  satis- 
fies us  that  the  testatrix  intended  that  the 
legatee  under  the  twelfth  section  was  to  have 
that  particular  stock.  In  our  opinion,  the 
legacy  under  the  twelfth  section  was  a  spe- 
cific one. 

In  regard  to  the  second  part  of  the  seventh 
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question— whether  any  portion  of  the  Income 
from  any  of  the  funds  or  property  specifical- 
ly bequeathed  In  tmst  can  be  used  to  pay 
debts,  if  the  testatrix  at  her  death  had  enough 
property  not  specifically  bequeathed  to  pay 
debts— our  answer  is  In  the  negative. 

In  regard  to  property  bequeathed  under 
the  fifteenth,  or  residuary  clause,  which  reada 
as  follows:  "All  the  rest  and  residue  of  my 
estate  I  give,  devise  and  bequeath  to  my 
said  son  to  him,  his  heirs  and  assigns  for- 
ever, including  all  my  household  furniture, 
ornaments,  books,  pictures  and  utensils"— it 
is  contended  that  all  the  enumerated  articles 
are  specific,  and  not  general,  legacies.  We 
do  not  think  so.  The  general  rule  is  that  a 
residuary  bequest  Is  general,  and  not  spe<dfic, 
and  we  think  it  applies  In  this  case.  Merely 
emmieiating  some  of  the  articles  contained 
in  the  residuary  clause  does  not  alter  the 
character  of  the  legacy.  See  Le  Bougetel  v. 
Mann,  Ez'r,  63  N.  H.  472,  3  Atl.  746.  We 
discover  no  intent  on  the  testatrix's  part  to 
make  such  enumerated  articles  specific  lega- 
cies, and  the  language  of  the  will  mllitatefl 
against  It 

Xd  the  eighth  question,  which  alone  baa 
as  yet  remained  unanswered,  we  would  re- 
ply that,  as  a  residuary  legatee  is  entitled  on- 
ly to  what  remains  after  all  the  debts  and 
paramount  claims  upon  the  testatrix's  estate 
are  satisfied,  he  cannot  call  upon  either  the 
general  or  specific  legacies  or  devises  to 
abate  in  his  favor,  even  if  the  entire  residue 
be  exhausted.  If  the  residuary  estate,  there- 
tore,  is  more  than  sufiicient  to  pay  the  debts, 
the  general  pecuniary  legacies,  viz.,  those 
given  In  the  4th,  5th,  6th,  7tb,  and  10th 
clauses,  are  to  be  paid  out  of  the  residuary 
estate,  if  sufiicient;  and,  if  not  sufiicient  to 
iwy  in  whole,  then  it  shall  be  applied  to  their 
payment  ratably  and  in  proportion,  and  the 
unpaid  portions  of  such  pecuniary  legacies 
will  abate.  Neither  the  income,  nor  any  por- 
tion thereof,  accruing  under  clauses  2,  3,  8, 
9,  11,  and  13,  relating  to  specific  legacies, 
can.  in  our  opinion,  be  applied  towards  the 
payment  of  the  general  legacies. 

Some  of  the  questions  asked  are  extremely 
broad,  and  the  limitations  of  the  various 
classes  of  property  in  meeting  the  debts  are 
not  very  clearly  defined,  but  we  have  given 
all  the  instruction,  as  we  understand,  now 
necessary.  Should  any  further  instruction, 
however,  become  necessary  in  the  adminis- 
tration of  this  estate,  further  application 
must  be  made. 


BABCOCK  T.  WELM  et  al. 

(Supreme  Court  of  Rhode  Island.     Feb.  6, 
1903.) 

DBBDS-<JDITCLAIM  TO  SECURE  DEBT— NOTIOB 

OP   OUTSTANDING   EQUITY— NOTICE   TO 

ONE  OP  TWO  JOINT  MORTGAGEES. 

1.  Where  a  party  who  loans  money  for  the 
purchase  of  land  takes  a  quitclaim  from  the 
".eller  as  security,  in  lien  of  a  mortgage  from 


the  purchasers,  he  becomes  a  trustee  for  the 
purchasers,  charged  with  the  duty  of  conveying 
to  them  on  payment  of  the  debt. 

2.  A  third  part^  held  title  to  land  under  a 
quitclaim  deed  given  to  secure  a  debt  which 
complainant  and  sister  owed  him.  He  conveyed 
br  quitclaim  to  defendants,  who  paid  no  con- 
sideration, but  took  the  deed  on  account  of  a 
debt,  and  gave  a  bond  for  reconveyance  on  pay- 
ment of  the  same  amount  and  rate  of  interest 
as  the  indebtedness  from  complainant  to  the 
third  party.  At  the  sale  of  the  assets  of  the 
third  party  one  of  the  defendants  purchased  the 
bond,  shortly  before  it  expired,  and  claimed  he 
had  acquired  his  grantor's  equity  of  redemption. 
He  offered  to  permit  complainant  to  redeem  on 

Sayment  of  a  sum  equal  to  complainant's  in- 
ebtedness  to  the  third  party,  together  with  in- 
terest. Complainant  continued  to  collect  the 
rent  for  the  premises  after  defendants  had  ac- 
quu-ed  title,  and  testified  to  admissions  by  one 
of  defendants  as  to  knowledge  of  the  original 
transactions,  which  testimony  was  corroborated 
by  his  sister.  Held  to  sufficiently  show  that  de- 
fendant took  with  knowledge  of  the  equitable 
claim  of  complainant  and  hu  sister. 

3.  Mortgagees  are  not  chargeable  with  notice 
of  outstanding  equities  by  the  me.  fact  that 
the  conveyance  to  the  mortgagor  was  by  a  quit- 
claim deed. 

4.  When  a  mortgage  is  taken  by  two  parties, 
notice  to  one  of  them  of  an  outstanding  eqnity 
does  not  affect  the  other. 

Bill  by  John  3.  Babcock  against  William 
B.  Wells  and  others  to  redeem  certain  prop- 
erty. Heard  on  bill,  answers,  and  proofs. 
Continued  for  further  evidence. 

Argued  before  STINESS,  C.  J^  and  TIL- 
LINGHAST  and  BOOEBS,  3J. 

A.  B.  Crafts,  for  complainant  Dexter  B. 
Potter,  for  respondents. 

STINESS,  C.  J.  It  appears  from  tiie  plead- 
ings that  Jacob  D.  Babcock,  deceased,  left 
three  children,  John  J.  Babcock,  Harriet  E. 
B.  Cundall,  and  Sarah  A.  Humphrey,  who 
became  tenants  in  common  of  the  property 
involved  in  this  suit,  and  so  occupied  It  up 
to  January  30,  1877.  At  that  date  a  suit  for 
partition  brought  by  Mrs.  Humphrey  was 
pending.  It  Is  claimed  that  she  was  Indebt- 
ed to  her  brother  and  sister  for  repairs  and 
other  expenses,  on  account  of  which  she 
agreed  to  transfer  her  third  to  them  for  the 
sum  of  $2,500,  said  suit  to  be  discontinued 
without  costs;  that  Babcock  applied  to  Thom- 
as R.  Wells  for  said  sum,  who  agreed  to  fur- 
nish it  upon  a  mortgage  of  the  Humphrey 
share  as  security;  that  Wells  went  to  Provi- 
dence to  meet  Mrs.  Humphrey,  to  arrange 
the  matter,  on  January  30,  1877,  and  'took  a 
quitclaim  deed  from  her  to  himself,  repre- 
senting that  he  took  it  as  security  for  the 
$2,500  paid  to  her,  according  to  his  arrange- 
ment with  Babcock,  because  it  was  more  con- 
venient than  to  get  a  mortgage.  The  suit  for 
partition  was  thereupon  discontinued.  This 
bill  was  filed  December  9,  1881,  and  on  De- 
cember 10,  1881,  a  restraining  order  against 
alienating  or  incumbering  the  property  was 
entered,  which  la  still  in  force.  In  1898, 
upon  conveyance  by  Mrs.  Cundall  to  John 
J.  Babcock  of  all  her  Interest  in  the  property, 
a  decree  was  entered  to  amend  the  bill  by 
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making  said  Babcock  sole  complainant  This 
bill  is  brought  to  redeem  tbe  one-third  share 
transferred  from  Mrs.  Humphrey  to  Thomas 
R.  Wells  by  the  deed  of  January  30,  1877. 
upon  the  ground  that  It  operated  only  as  a 
mortgage,  by  reason  of  the  trast  under  which 
said  Wells  took  the  title. 

The  title  is  too  voluminous  to  refer  to  in 
detail,  and,  tbe  question  being  one  of  fact,  it 
Is  sufficient  to  say  that,  both  from  prepon- 
derance of  testimony  and  corroboration  In 
conduct  of  tbe  parties,  we  find  that  the  deed 
from  Mrs.  Humphrey  to  Thomas  B.  Wella 
was  taken  as  security,  In  lieu  of  a  mortgage, 
for  the  sum  of  $2,500,  as  alleged  in  the  bill. 
This  being  so,  Tbomas  B.  Wells  held  the  one- 
third  interest  as  trustee  for  Babcock  and 
Mrs.  Cundall,  to  be  conveyed  to  them  upon 
payment  of  the  debt  thereby  secured.  Jenckes 
V.  Cook.  9  B.  I.  626;  Aborn  v.  Padelford,  17 
R.  I.  143,  20  Atl.  207:  Whiting  v.  Dyer,  21 
R.  I.  88,  41  Atl.  895. 

The  complainant  testifies  that  the  arrange- 
ment was  recognized  as  a  loan  of  $2,500,  on 
which  interest  was  to  be  paid  at  the  rate  of 
7  per  cent 

After  the  deed  from  Mrs.  Humphrey  to 
Tbomas  B.  Wells,  January  30,  1877,  Bab- 
cock and  his  sister  remained  In  possession 
of  the  property,  as  owners,  and  collected  all 
that  was  paid  for  rents  thereof,  a  portion  of 
which  was  leased  and  occupied  by  firms  of 
which  Tbomas  B.  Wells  was  a  member;  Wells 
neither  demanding  nor  collecting  rent  for  the 
one-third  share  which  he  held  by  said  deed. 
August  1,  1877,  Tbomas  B.  Wells  gave  a  quit- 
claim deed  of  the  property  conveyed  to  him 
by  Mrs.  Humphrey  to  Sylvia  B.  Salisbury 
and  William  B.  Wells,  to  whom  he  was  in- 
debted, reciting  a  consideration  of  $2,500, 
although  no  money  was  in  fact  paid;  the  deed 
being  taken  on  account  of  the  indebtedness. 
At  tbe  same  time  they  gave  a  bond  to  said 
Wells  to  sell  the  property  described  in  said 
deed  to  blm  on  or  before  April  1,  1878,  for 
the  sum  of  $2,500;  Wells  to  occupy  said 
property  In  the  meantime,  and  to  pay  as 
rental  therefor  at  the  rate  of  7  per  cent  per 
annum  on  said  sum.  The  firms  occupying 
the  property,  in  which  said  Wells  was  a  part- 
ner, failed  and  made  assignments  January 
12,  1878,  and  the  assignee  paid  rent  up  to 
about  April  1,  1878,  to  Babcock,  after  which 
time  the  premises  were  unoccupied.  William 
B.  Weils  claims  to  have  taken  possession 
April  1,  1878;  that  being  the  time  named  In 
his  bond  for  a  reconveyance.  As  to  William 
R.  Wells  and  Sylvia  E.  Salisbury,  tbe  grantees 
under  the  quitclaim  deed  from  Thomas  B. 
Wells,  the  question  of  fact  arises  whether 
they  took  the  conveyance  with  notice  of  the 
equitable  title  of  Babcock,  on  the  ground  that 
the  deed  was  held  simply  as  security. 

Upon  this  point  Babcock  testifies  posltlyely 
to  admissions  made  by  William  B.  Wells  of 
Ms  knowledge  of  the  transaction.  Mrs.  Cun- 
dall testifies  less  positively  to  the  language, 
bat  to  a  general  admission  of  their  right  to 


redeem.  William  B.  Wells  denies  any  such 
admissions,  but  says  that,  preferring  the  mon- 
ey to  the  property,  he  made  a  voluntary  »irer 
to  allow  them  to  redeem  for  the  sum  of  $2,- 
GOO  and  Interest  Looking  further  to  the  con- 
duct of  the  parties,  it  is  quite  significant  and, 
we  think,  corroborative  of  the  complainant's 
testimony,  that  the  bond  was  for  tbe  recon- 
veyance upon  payment  of  the  same  sum  at 
tbe  same  rate  of  interest  for  which  it  is 
claimed  as  security,  as  though  William  B. 
Wells  had  Imowledge  of  such  fact  It  would 
be  a  remarkable  coincidence,  If,  taking  the 
deed  to  settle  up  their  own  estate,  they  made 
it  subject  to  exactly  tbe  same  terms  as  to 
Tbomas  B.  Wells  that  eodsted  between  said 
Wells  and  Babcock.  It  is  also  remarkable, 
If  William  was  endeavoring  to  nuike  a  set- 
tlement and  an  end  of  the  matter,  he  should 
have  made  the  same  offer  to  Babcock  after 
be  (William)  supposed  be  had  got  an  absolute 
title.  His  conduct  is  more  compatible  with 
the  complainant's  claim  than  with  his  own. 
Moreover,  if  be  and  Us  sister  had  an  abso- 
lute title  as  against  Babcock,  they  would 
have  been  entitled  to  a  share  of  tbe  rents, 
but  they  did  not  claim  it  SdU  further,  tbe 
assignee  sold  tbe  assets  of  Thomas  B.  Wells 
on  March  20,  1878.  among  which  was  this 
bond,  with  only  two  more  days  to  run.  ac- 
cording to  its  terms.  William  B.  Wella 
bought  the  bond  at  tbe  auction,  and  then 
claimed  that  he  owned  the  equity  of  redemp- 
tion under  the  deed  from  Tbomas  B.  Wells. 
He  therefore  very  clearly  recognized  bis  deed 
as  an  equitable  mortgage  as  to  Thomas,  and, 
although  the  evidence  is  not  so  clear  that  be 
and  bis  sister  knew  of  the  relation  of  Tbom- 
as to  tbe  complainant  as  it  is  that  Thomas 
knew  it  still  we  think  it  fairly  shows  that 
they  kn6w  of  the  complainant's  equitable 
claim.  Taking  the  deed  with  notice,  the 
property  was  subject  to  redemption  in  the 
bands  of  William  B.  Wells  and  Mrs.  Salis- 
bury. 

November  8,  1876,  J.  J.  Babcock  and  Mr. 
and  Mrs.  Cundall  executed  a  mortgage  to 
Thomas  B.  Wells  on  their  two-thlcds  interest 
in  a  part  of  the  property  in  question,  to  se- 
ctve  a  note  for  $5,000  dated  October  26, 1875, 
and  a  second  mortgage,  dated  October  24, 
1876,  on  the  same  interest  in  other  parts  of 
.  the  property,  to  secure  the  same  note;  and 
on  tbe  same  day  they  executed  a  similar 
mortgage  on  their  two-thirds  Interest  in  the 
mill  machinery  to  further  secure  the  same 
note.  These  mortgages  were  assigned  by 
Thomas  R.  Wells  to  Sylvia  E.  Salisbury  and 
William  B.  Wells  August  1,  1877,  who  claim 
to  have  foreclosed  the  personal  property 
mortgagee  by  takbig  possession  April  1,  1878. 
Under  the  imwers  of  attorney  in  the  otlier 
two  mortgages  they  advertised  tbe  real  estate 
for  sale,  and  sold  it  on  August  1,  1878,  to 
themselves,  as  purchasers.  Passing  by  the 
alleged  defects  and  irregularities  of  tbe  sale, 
and  assuming  it  to  be  valid,  Sylvia  E.  Salis- 
bury and  William  B.  Wells  were  then  tbe 
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apparent  holders  of  the  record  title,  with  no- 
tice of  the  complalnanf  8  claim  of  equitable 
title  to  one-third  of  the  property  under  the 
deed  of  Sarah  A.  Humphrey.  On  December 
18,  1878,  Sylvia  E.  Sallebury  and  William  R. 
Wells  gave  two  mortgages  on  the  land  in 
question— one  to  Oliver  Langworthy  and 
John  D.  Kenyon  to  secnre  their  Indorsements 
of  notes  of  the  mortgagors  to  an  amount  not 
exceeding  $2,500;  and  another,  in  similar 
terms,  on  the  same  with  other  land,  to  Oliver 
Langworthy,  subject  to  the  mortgage  to  said 
Langworthy  and  Kenyon.  The  title  to  the 
property  stood  in  this  way  at  the  time  of  the 
filing  of  the  bill,  December  9,  1881.  Aftei 
the  filing  of  the  bill,  the  rule  of  Us  pendens 
applied. 

The  complainant  claims  that,  as  the  deed 
from  Thomas  R.  Wells  to  Wm.  R.  Wells  and 
Mrs.  Salisbury  was  a  quitclaim  deed,  the 
grantees  cannot  be  held  to  be  purchasers 
without  notice;  that  a  quitclaim  deed,  being 
a  mere  release,  carries  upon  its  face  notice 
of  a  doubtful  title.  There  are  cases  which 
have  supported  such  a  claim,  but  we  do  not 
see  that  they  rest  upon  a  sound  principle.  A 
transfer  of  one's  right,  title,  and  interest  In 
land  no  more  implies  a  defect  of  title  than 
a  deed  of  bargain  and  sale  which  has  to  be 
supported  by  a  covenant  of  warranty.  There 
Is  no  question  that  a  quitclaim  deed  will 
carry  all  the  interest  that  the  grantor  has. 
A  warranty  deed,  so  far  as  the  grant  Is  con- 
cerned, can  do  no  more.  The  stronger  infer- 
ence, if  title  is  to  depend  upon  that,  would 
seem  to  be  more  favorable  to  the  purchaser's 
belief  of  a  good  title  in  the  case  of  a  quit- 
claim deed  than  In  the  case  of  a  warranty 
deed;  for  In  the  former  case  he  is  willing  to 
take  the  grantor's  interest  as  it  stands,  there- 
by Implying  satisfaction  with  It,  while  in  tb« 
latter  case  the  purchaser  requires  a  war- 
ranty. Implying  a  need  of  security  to  fall 
back  upon,  as  though  he  had  some  doubt  of 
the  sufilclency  of  the  title.  It  cannot  be  said 
that  there  is  an  implication  of  defect  under 
a  quitclaim,  and  not  under  a  warranty  deed. 
A  warranty  does  not  enlarge  a  grant.  It  is 
a  covenant  of  indemnity  for  a  disturbance  of 
It  How  can  a  court  say,  as  a  matter  either 
of  law  or  fact,  that  a  quitclaim  Implies  that 
the  grantor  has  reason  to  believe  his  title  Is 
defective,  because  he  does  not  warrant  It, 
when  an  equally  reasonable  inference  may 
be  that  he  wants  the  purchaser  to  satisfy 
himself  as  to  the  title  from  the  records  or 
otherwise,  and  that  he  Is  unwilling  to  bur- 
den his  estate,  by  covenants  running  Into  the 
future,  against  defects  of  which  he  has  no 
more  knowledge  than  the  purchaser?  A 
very  large  proportion  of  conveyances  of  real 
estate  are  by  quitclaim  deeds.  TTnder  the 
statute  In  force  when  this  deed  was  given, 
one  form  was  as  effectual  for  delivery  of 
selBln  as  another.  Oen.  St  1872,  c.  162,  |  2. 
This  Is  more  largely  stated  in  €ren.  Laws 
1806,  c.  202,  f  11— that  any  form  of  convey- 
ance,  duly   executed,   shall  be  operative  to 


convey  to  the  grantee  "all  the  possession,  es- 
tate, title,  and  interest,  claim,  demand,  or 
right  of  entry  or  action  of  the  grantor,  abso- 
lutely. In  and  to  the  land  conveyed,  unless 
otherwise  expressly  limited,"  and  that  if 
duly  recorded,  it  shall  be  operative  as  against 
third  parties.  i 

Doubtless  It  la  true  that  quitclaim  deeds 
are  often  obtained  for  speculative  purposes, 
but  the  test  of  their  eifect  is  the  fact  of  a 
purchase  in  good  faith,  without  notice  of  a 
defect  In  title.  As  Mr.  Justice  Field  said  in 
Moelle  V.  Sherwood,  148  U.  S.  21,  13  Sup.  Ct 
426,  37  L.  Ed.  350:  "The  character  of  a  bona 
fide  purchaser  must  depend  upon  attending 
circumstances  or  proof  as  to  the  transaction, 
and  does  not  arise,  as  often,  though  we  think 
Inadvertently,  said,  either  from  the  form  of  ■ 
the  conveyance,  or  the  presence  or  the  ab- 
sence of  any  accompanying  warranty."  In  I 
Flagg  T.  Mann,  2  Sumn.  486,  Fed.  Cas.  No. 
4,847,  Judge  Story  held  that  a  quitclaim 
deed,  where  the  circumstances  showed  that 
it  was  not  Intended  to  operate  merely  by  way 
of  passing  a  right  or  by  way  of  extinguish- 
ment was  to  be  treated  as  a  bargain  and 
sale,  or  other  lawful  conveyance,  saying: 
"It  ordinarily  affords  very  conclusive  proof 
that  the  purchase  is  of  the  whole  estate,  and 
not  of  the  mere  right  or  title  of  the  party, 
whatever  It  may  be."  See,  also,  United 
States  V.  California  Land  Co.,  148  TJ.  S.  SL 
13  Sup.  Ct  468, 87  L.  Ed.  354;  Stark  v.  Boyn- 
ton,  167  Mass.  443,  45  N.  B.  764;  Smith  v. 
McClain,  146  Ind.  77,  45  N.  B.  41;  Bennett  v. 
Davis,  90  Me.  457,  38  Atl.  372;  Schott  v. 
Dosh,  49  Neb.  187.  68  N.  W.  346,  68  Am.  St 
Rep.  681;  White  v.  McGarry  (C.  0.)  47  Fed. 
420.  We  think  the  better  authority  is  with 
these  cases,  which  fully  sustain  the  views  we 
have  expressed. 

If  then,  as  we  hold,  the  mortgagees  are  not 
chargeable  with  notice  of  the  plalntlfTa  equl-  i 
table  estate  by  reason  of  the  conveyance  to 
the  mortgagor  by  a  quitclaim  deed.  It  follows 
that  they  may  be  regarded  as  purchasers 
for  value,  unless  actual  notice  to  them  is 
shown.  The  testimony  shows  that  Oliver 
Langworthy  had  notice  on  February  11, 
1878,  of  Babcock's  claim  that  the  one-third 
of  the  estate  was  taken  by  Thomas  R.  Wells 
simply  as  security  for  the  money  paid  to 
purchase  Sarah  A.  Humphrey's  share,  and 
that  this  notice  was  given  ten  months  be- 
fore the  mortgage  to  said  Langworthy  and 
Kenyon.  As  to  Kenyon,  we  are  referred  to 
no  actual  notice  to  him,  prior  to  the  taking 
of  the  mortgage.  The  question  therefore 
arises,  did  notice  to  his  co-mortgagee  oper- 
ate as  notice  to  him?  In  Snyder  v.  Spon- 
able,  1  Hill,  567,  it  was  held  that  notice  to  a 
husband,  at  the  time  of  receiving  a  conv^- 
ance  to  himself  and  wife,  was  not  notice  to 
the  wife,  of  a  prior  unrecorded  mortgage,  so 
as  to  give  the  mortgage  a  preference  in  re- 
spect to  her  title,  unless  the  consideration  was 
paid  by  the  husband,  thus  showing  that  she 
was  not  a  purchaser  for  valm.    This  deci- 
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rion  was  affirmed  In  7  Hill,  427.  In  Walt  ▼. 
Smith,  92  III.  385,  it  was  held  that  Joint  pnr- 
chasem  who  bad  notice  of  an  incumbrance 
would  bold  their  title  subject  to  it,  while 
those  who  had  no  notice  wonld  not.  In  Bart 
T.  Batavla,  86  UL  66,  It  was  held  that  no- 
tice of  an  Incombrance  on  property  purchas- 
ed by  a  corporation,  to  one  of  several  In- 
corporators, would  not  charg^e  his  associates, 
when  be  did  not  act  as  their  agent  in  form- 
ing the  company.  To  the  same  effect  is  Rlp> 
petoe  V.  Dwyer,  65  Tex.  703;  Wiswall  v. 
McGtown,  2  Barb.  270.  See,  also,  Arnold  ▼. 
Greene,  16  B.  I.  348,  5  Atl.  503;  Holland  y. 
Citizens'  Bank.  17  R.  I.  87,  20  AtL  231.  We 
think  that  the  rule  thns  Indicated  Is  found- 
ed In  reason  and  equity,  and  that  it  applies 
in  this  case.  The  mortgage,  however,  was 
■imply  one  of  indemnity  to  the  mortgagees, 
Langworthy  and  Kenyon,  for  Indorsement 
of  the  notes  of  the  mortgagors,  William  R. 
Wells  and  Sylvia  B.  Salisbury.  We  are  un- 
able to  find  from  the  testimony  whether  Ken- 
yon ever  became  entitled  to  indemnity  un- 
der the  mortgage,  so  as  to  give  him  a  right 
to  claim  under  It,  and  we  leave  the  case  open 
for  evidence  upon  that  point. 

We  decide  that  at  the  time  of  filing  this 
bill  the  complainants  had  an  equitable  inter- 
est in  one-third  of  the  estate  conveyed  by 
the  deed  of  Sarah  A.  Humphrey,  subject  to 
the  paym«it  of  the  consideration  therefor, 
and  subject  also  to  the  question  above  stat- 
ed in  regard  to  the  mortgage  to  Kenyon  and 
Langworthy. 


BABCOCK  et  al.  v.  WELLS  et  aL 

(Supreme  Court  of  Rhode  Island.     Feb.  6> 
1908.) 

HOBTOAOB  —  SALB  —  VALIDITT— INADBQUACT 

OF  PRICB-SUFFICIENCT  OF  NOTICB— 

HARULB3S  IRREQULARITT. 

1.  The  mere  fact  that  the  assignees  of  a  mort- 
gage. In  advertising  the  prooerty  for  sale,  signed 
the  notice,  "By  order  of  the  mortgagees,"  did 
not  render  the  notice  inaafficient. 

2.  Three  parcels  of  land  covered  by  one  mort- 

gige  were  sold  separately  under  the  mlsappre- 
ension  that,  as  the  notice  stated  the  sale  would 
be  on  the  premises,  it  reqinired  a  sale  on  each 
parcel.  The  mortgagee  bid  $1  over  and  above 
the  mortgage  on  eaui  parcel;  he  and  tiie  auc- 
tioneer understanding  that  each  bid  was  for  the 
whole  property,  and  that  It  all  constituted  but 
one  sale.  The  mortgagor  was  present  and  made 
DO  objection,  and  charged  it  as  one  sale  in  his 
bill  to  redeem.  Beld  that,  while  the  proceed- 
tngs  were  irregular,  they  were  in  no  way  detri- 
mental to  the  mortgagor,  and  amounted  to  but 
ODc  Dale. 

3.  Foreclosure  of  mortgaged  personal  prop- 
erty without  a  sale  is  a  satisfaction  of  the  debt 
onqr  to  the  amount  of  the  value  of  the  property 
taken. 

4.  Here  inadequacy  of  price  is  not  enough  to 
avoid  a  sale  under  a  mortgage,  but  will  be  con- 
ndered,  in  connection  with  other  circumstances, 
to  determine  whether  there  was  a  fair  sale. 

5.  Where  debtors  had  given  two  mortgages  on 
distinct  pieces  of  real  estate  to  secure  the  same 
debt,  and  the  mortgagees  took  possession  of  per- 
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sonal  i«opert7  covered  by  another  mortgage  se- 
curing the  same  debt,  without  sale,  and  then 
bid  in  the  property  covered  by  one  real  estate 
mortgage  at  a  sale  for  "one  dollar  over  and 
above  the  amount  due  on  the  mortgages,"  with- 
out giving  the  debtors  a  requested  statement  of 
how  much  was  due,  the  question  of  the  fairness 
of  this  sale  cannot  be  determined  without 
knowledge  of  the  value  of  the  property  taken 
under  the  foreclosure  without  sale. 

Bill  by  John  J.  Babcock  and  others  against 
William  R.  Wells  and  others.  Decrees  re- 
served for  fiurther  determination. 

Argued  before  STINESS,  C.  J.,  and  TIIj- 
LINGHAST  and  ROGERS,  JJ. 

A.  B.  Grafts,  for  complainants.  Dexter  B. 
Potter,  for  respondents. 

STINESS.  C.  3.  This  1b  a  blU  tp  redeem, 
after  a  mortgage  sale  of  real  estate,  upon 
the  ground  that  the  sale  was  void.  The  origi- 
nal complainants  gave  two  mortgages  of 
their  undivided  two-thirds  Interest  in  certain 
real  estate— the  first,  dated  October  25,  1873, 
to  secure  a  note  of  ^,000,  on  what  is  called 
"Bethel  Hill  Property";  the  second,  on  Oc- 
tober 24,  1876,  to  secure  the  same  note,  on 
what  is  caUed  "Bethel  Plains."  On  the  last 
date  they  also  gave  a  mortgage  on  machinery 
In  the  mill  to  secure  the  same  note.  These 
three  mortgages  were  given  to  Thomas  R. 
Wells,  and  by  him  assigned  to  Sylvia  E.  Salis- 
bury and  William  R.  Wells,  respondents. 
April  1,  1878,  the  assignees  of  the  mortgage 
took  possession  of  the  personal  property  un- 
der the  last-named  mortgage,  and  on  August 
1,  1878,  they  sold  the  real  estate  under  the 
two  former  mortgages. 

The  complainant  claims  that  as  the  adver- 
tlBement  of  tbe  mortgage  sale  of  the  two- 
tblrds  Interest,  August  1,  1878,  was  signed, 
"By  order  of  the  mortgagees,"  and  not  by  the 
assignees  of  the  mortgagees,  tbe  sale  was 
void.  We  do  not  think  this  is  so.  After 
transfer  of  a  mortgage,  an  assignee  is  the 
mortgagee.  In  Fitzpatrlck  v.  Fltzpatrick,  6 
B.  I.  64,  75  Am.  Dec.  681,  notice  of  sale  was 
signed  in  the  same  way  after  it  had  been 
assigned,  but  it  was  held  that  the  notice  was 
equally  effective  whether  signed  or  not 
Woonsocket  Ins.  v.  American  Co.,  13  R.  L 
25o,  was  a  similar  case,  in  which  the  notice 
was  held  to  be  sufficient.  There  was  there- 
fore no  defect  in  the  sale  upon  this  ground. 
See,  also,  Colgan  v.  McNamara,  16  R.  L  554, 
18  Atl.  157. 

The  complainant  also  claims  that  the  sale 
of  the  whole  property  was  Invalid,  upon  oth- 
er grounds. 

The  three  parcels  of  land  were  sold  sepa- 
rately, and  the  mortgagee  bid  $1  over  and 
above  the  mortgage  on  each  parcel.  The 
complainant  claims  that  tbe  mortgage  was 
satisfied  by  the  bid  upon  the  first  parcel,  and 
hence  that  there  was  no  authority  to  sell  the 
other  parcels.  The  testimony  shows  that 
the  selling  by  parcels  arose  from  the  under- 
standing that,  as  tbe  notice  stated  that  the 
sale  would  be  "on  the  premises,"  a  sale  was 
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required  on  each  of  the  parcels  described. 
It  was  BO  done,  and  the  respondents,  holders 
of  the  mortgages,  bid  |1  over  and  above  the 
amount  due  on  the  mortgages  for  each  of 
said  parcels.  It  is  nevertheless  apparent 
from  the  evidence  that  the  making  of  bids 
in  this  way  was  neither  Intended  nor  under- 
stood to  constitute  separate  sales,  but  one 
sale  of  all  the  property,  under  the  notion  that, 
because  three  parcels  were  described,  each 
must  be  sold  "on  the  premiBes."  The  auc- 
tioneer 80  understood  It,  as  appears  by  his 
affidavit,  and  the  complainant  was  present 
and  made  no  objection  to  the  mode  of  pro- 
cedure. It  is  also  evident  that  he  understood 
that  it  was  one  sale,  for  this  is  the  charge  in 
his  bill.  While  this  mode  of  proceeding  is 
somewhat  irregular,  we  do  not  And  that  It 
was  misleading,  or  In  any  way  detrimental 
to  the  interests  of  the  mortgagors. 

It  is  further  claimed  that,  as  the  mort- 
gagees took  possession  of  the  personal  prop- 
erty given  to  secure  the  same  note,  the  re- 
tention of  the  property  amounts -to  a  satis- 
faction of  the  mortgage  debt.  The  rule  in 
this  state  is  that  foreclosure  without  sale  is 
a  satisfaction  of  the  debt  secured  only  to  the 
amount  of  the  value  of  the  property  taken-  in 
foreclosure.  Hazard  v.  Robinson,  15  R.  I. 
226,  2  Atl.  433.  While  there  is  testimony  In 
this  case  as  to  the  value  of  the  personal 
property,  it  is  not  of  such  a  character  as  to 
enable  us  to  determine  whether  its  value 
was  sufficient  to  satisfy  the  debt,  and  this 
matter  must  be  left  to  a  special  accounting. 

The  complainant  also  claims  that  the  sale 
should  be  set  aside  for  inadequacy  of  price. 
The  rule  stated  in  Galvln  v.  Newton,  19  R. 
I.  176,  86  Atl.  3,  and  Nichols  v.  Flagg,  24  R. 
I.  80,  61  Atl.  1039,  iB  that,  while  mere  in- 
adequacy of  price  is  not  enough  to  avoid  a 
fairly  conducted  sale  mider  a  power,  it  will 
be  considered,  in  connection  with  other  cir- 
cumstances, to  determine  whether  there  has 
been  a  fair  sale. 

Among  the  objections  urged  against  the 
fairness  of  the  sale,  we  see  but  one  that  calls 
for  attention.  The  complainant  testifies  that 
he  asked  Wells  for  a  statement  of  the 
amount  due  on  the  mortgages,  which  was  not 
given,  and  it  appears  that  no  such  amount 
was  stated  at  the  sale.  The  respondent  ar- 
gues that  this  was  not  necessary,  because  the 
complainant  knew  what  was  due,  and  that 
purchasers  would  bid  according  to  their  opln- 
.  ions  of  the  value  of  the  property.  This 
'  would  have  been  true  If  the  sale  had  been 
conducted  in  that  way.  The  bid  made  by 
Wells  was  not  a  definite  sum  for  the  land, 
but  "one  dollar  over  and  above  the  amount 
due  rn  the  mortgages."  How  could  any  one 
know  what  was  due  on  the  mortgages? 
They  might  know  from  the  records,  to  which 
they  had  been  referred  in  the  notice  of  sale, 
that  the  face  of  the  note  was  $5,000;  but 
they  could  not  be  expected  to  know  how 
much  Interest  was  due  on  the  note,  nor  how 
ouch  was  to  be  credited  thereon  for  the  per- 


sonal property  taken  on  account  of  it  under 
the  chattel  mortgage.  If  the  bids  had  been 
BO  much  for  the  land,  the  amount  doe  would 
have  been  immaterial,  or  if  the  amount  due 
had  been  stated,  the  bid  then  would  have 
been  equivalent  to  a  bid  for  the  value  of  the 
land.  As  .the  case  stands,  the  value  of  the 
machinery  may  have  been  small,  leaving  the 
amount  due  on  the  mortgage  so  much  as  to 
rebut  the  Inference  of  an  unfair  sale,  or  it 
may  have  been  enough  to  satisfy  the  debt 
If  a  fair  amount  was  realized,  there  would 
be  no  Just  cause  of  complaint  For  this  rea- 
son, we  allow  further  testimony  upon  this 
matter,  as  well  as  upon  the  question  of  the 
right  of  Kenyon  and  Langworthy  to  sell  un- 
der their  mortgage  as  stated  In  a  previous 
opinion  between  these  xiarties;  reserving  de- 
crees upon  the  merits  of  the  case  for  further 
determination. 

We  do  not  consider   the  other  objections 
urged  against  the  sale  as  Important 


PICK  T.  THURSTON. 

(Supreme  Conrt  of  Rhode  Island.    Feb.  10, 

1903.) 

HIOHWATS— LAW  OF  THB  ROAIV- MBBTINO 
AND  PASSING  —  NHOLIQKNCB  —  CONTRIBtT- 
TORT  NSaUOSNCE— BVIDBNCB— SnFFICISN- 
CT. 

1.  In  an  action  for  personal  injuries  resnltiDg 
from  collision  of  plaintiff,  while  riding  her  bi- 
cycle, with  defendant's  carriage,  evidence  con- 
sidered, and  held  to  show  that  plaintitC  was  rid- 
ing on  the  left  side  of  the  road. 

2.  Under  Gen.  Laws  1896,  c.  74,  |  1,  provid- 
ing that  a  person  traveling  with  a  v^cle  on  a 
highway  shall  seasonably  tnm  to  the  right  of 
the  center  of  the  traveled  road  on  meeting  any 
other  person  so  traveling,  a  person  injured  by 
collision  with  a  carriage  while  riding  a  bicycle 
on  the  left  of  the  road  mnst  show  a  sufflcient 
excuse  tor  being  there,  to  attribate  negligeoc* 
to  the  driver  of  the  carriage. 

3.  Plaintiff  was  riding  her  bicycle  inmiediate- 
ly  behind  a  wagon  on  the  right-hand  side  of 
the  street,  going  north.  Defendant's  carriage 
was  approaching,  also,  on  the  risht-hand  side 
of  the  street,  going  south.  Both  teams  and 
plaintiff  were  goiuf;  slowly.  Just  as  defend- 
ant's carriage  was  passing  the  wagon,  plaintiff 
turned  around  the  wagon,  to  the  left  of  the 
road,  in  order  to  pass  it,  and  was  injured  by 
collision  with  defendant's  carriage.  The  street 
was  but  23  feet  wide.  There  was  no  reason 
tor  plaintiff  trying  to  pass  at  the  time  she  did. 
Her  bicycle  was  incumbered  with  packages, 
which  rendered  its  management  difficult 
There  was  no  evidence  that  defendant's  driver 
was  careless,  and  his  testimony  was  that  he 
stopped  and  tried  to  draw  up  to  the  curb  M 
soon  as  he  saw  plaintiff  trying  to  pass.  StU, 
that  the  preponderance  of  evidence  showed  that 
defendant  was  guilty  of  no  negligence. 

4.  The  preponderance  of  evidence  showed  oon- 
tributory  negligence  in  plaintiff. 

Case,  for  negligence,  by  Alice  D.  Pick 
against  Clark  Thurston.  Verdict  for  plalntlfl. 
and  defendant  petitions  for  a  new  trial.  Pe- 
tition granted. 

Argued  before  STINBSS,  O.  Jn  and  TII<- 
LINGHAST  and  ROGERS,  JJ. 

James  T.  Egan,  for  plaintUC  Arnold 
Green,  for  defendant. 
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K06EBS,  J.    This  te  a  petition  for  a  new 
trial  by  tbe  defendant  after  a  verdict  for  the 
plaintiff  in  an  action  on  the  caee  for  negli- 
gence.    In  brief,  tbe  reason  assigned  for  a 
ne-w  trial  la  tbat  the  verdict  Is  against  the 
la'w  and  tbe  evidence,  and  the  weight  there- 
of.     According  to  the  plaintiff's  own  testi- 
mony, she  was  riding  a  bicycle  from  Edge- 
wood  on  her  way  to  the  railroad  station  in 
Providence,    and    had    tnmed    from    Broad 
Btre«t   into   Fenner  street,   going  north  to- 
wards Westminster  street    On  Fenner  street, 
which  is  23%  feet  wide  from  cnrb  to  cnib, 
there  was  ahead  of  her,  on  the  right-hand, 
or  east,  aide  of  tbe  street,  a  large  two-horse 
team  or  express  wagon,  going  the  same  way 
as  herself,  loaded  with  something  long,  that 
came  out  beyond  the  wagon  behind.    On  the 
other  side  of  the  street-  from  her,  viz.,  on 
her  left  hand,  or  west  side  of  Fenner  street, 
was  tbe   defendant's   carriage,   going  south 
from    Westminster    street    towards    Broad 
street.    She  admits  she  was  behind  and  a 
little  to  the  left  of  the  team  in  front  of 
her.  Intending  to  pass  it  on  its  left,  which 
would  bring  her  between  tbe  team  and  tbe 
carriage,  should  she  try  to  pass  tbe  team 
ahead  of  her  when  it  was  abreast,  or  prac- 
tically abreast,  of  tbe  carriage,  and  she  had 
started  to  so  pass  when  tbe  collision  occurred 
which  was  the  cause  of  this  action.     Tbe 
plaintiff  swore  in  regard  to  the  location  of 
the  express  wagon  just  ahead  of  her,  and  the 
carriage  approaching  her,   as  follows,   viz.: 
"C.  0-  137.    You  were  on  the  left  of  It?    Ans. 
Yes,  sir.    C.  Q.  1S8.  You  meant  to  pass  it  on 
the  left?    Ans.  Yes;    I  would  have  to.     C. 
Q.  139.  The  other  team  was  coming?    It  was 
keying  to  tbe  right  of  the  road?    Ans.  Yes, 
sir.    O.  Q.  140.  Tbe  carriage,  as  It  was  driv- 
ing, was  keeping  to  tbe  right  of  tbe  road? 
Ans.  Yes,  sir."     Albert  B.  Brown,  tbe  de- 
fendanfs  driver,  and  other  witnesses,  also 
swore  that  the  defendant's  carriage  was  on 
the  right-hand  or  west  side  of  the  center  of 
the  street  when  the  collision  occurred. 

Tbls  case,  in  a  measure,  Involves  the  same 
principle  on  which  Angell  v.  Lewis,  20  R.  L 
391,  39  AU.  621,  78  Am.  St.  Rep.  881,  turned, 
exc^t  that  In  tbe  latter  case  the  plaintiff's 
wife  was  on  tbe  right  side  of  the  road,  and 
the  defendant  was  on  the  wrong  side,  where- 
as in  tbe  case  at  bar  the  defendant  was  on 
the  right  side  of  tbe  road,  and  the  plaintiff 
was  on  tbQ  wrong  side.  Tbe  two  cases  re- 
sembled each  other  in  that  tbe  collision  in 
both  was  caused  by  one's  attempting  to  pass 
a  vehicle  in  front  of  bim  or  her  going  tbe 
same  way,  on  its  left,  and,  in  pulling  out  to 
do  so,  colliding  with  a  vehicle  going  the  other 
way.  In  Angell  v.  Lewis,  on  page  393,  20 
B.  L,  and  page  521,  39  Atl.,  78  Am.  St.  Rep. 
881,  this  court,  by  'nUingbast,  J.,  after  refei^ 
ence  to  Gen.  Laws  B.  L  1896,  c.  74,  {  1, 
which  provides  that  every  person  traveling 
with  any  carriage  or  other  vehicle,  who  shall 
meet  any  other  person  so  traveling  on  any 
highway   or  bridge,  shall  seasonably  drive 


bis  carriage  or  vehicle  to  the  right  of  the 
center  of  the  traveled  part  of  the  road,  so  as 
to  enable  socb  person  to  pass  with  his  car- 
riage or  vehicle  without  interference  or  in- 
terruption, used  this  language:  "Tbe  evi- 
dence shows  that  tbe  plaintiff's  wife  com- 
plied with  this  requirement  on  meeting  tbe 
two  teams  aforesaid,  and  that  she  was  in 
the  act  of  passing  them  safely  when  tbe  de- 
fendant suddenly  pulled  bis  team  to  the  left 
and  collided  with  hers.  In  thus  taking  the 
wrong  side  of  tbe  road,  the  defendant  took 
the  risk  of  the  consequences  which  might 
arise  from  bis  inability  to  get  out  of  the  way 
.of  another  team  approaching  on  tbe  right  side 
of  tbe  road,  and  is  responsible  for  injuries 
sustained  by  tbe  latter  while  exercising  or- 
dinary care.  In  other  words,  one  who  vio-. 
lates  tbe  'law  of  tbe  road'  by  driving  on  tbe 
wrong  side  assumes  tbe  risk  of  such  an  ex- 
periment, and  is  required  to  use  greater  care 
than  if  be  had  kept  on  the  right  side  of  the 
road;  and,  if  a  collision  takes  place  in  such 
circumstances,  the  presumption  is  against 
tbe  party  who  is  on  the  wrong  side,  •  •  • 
Of  course.  If  plaintiffs  wife  had  discovered 
the  defendant's  team  in  time  to  have  avoided 
tbe  collision,  by  stopping  or  otherwise,  it 
would  have  been  her  duty  to  do  so,  notwith- 
standing the  fact  that  defendant  was  guilty 
of  negligence  in  violating  tbe  law  of  the 
road."  To  the  same  effect  is  Winter  v,  Har- 
ris, 28  R.  I.  47,  64,  49  Atl.  398,  400,  54  L.  R. 
A.  843,  where  the  court  says,  in  the  words 
of  Brooks  V.  Hart,  14  N.  H.  807,  311:  "It  is 
legal  negligence  In  any  one  to  occupy  the 
half  of  tbe  way  appropriated  by  law  to  oth- 
ers having  occasion  to  use  it  in  traveling  with 
teams  and  carriages,  and  he  is  chargeable  for 
any  injury  flowing  exclusively  from  that 
cause  alone." 

The  plaintiff  swore  in  answer  to  question 
9  as  follows:  "I  was  on  the  right-hand  side 
of  tbe  street,  and  came  from  Broad  through 
Fenner  until  I  saw  a  team  going  from  me." 
Her  testimony  shows  that  as  she  neared  the 
team  in  front  of  her  she  drew  off  to  her  left, 
to  pass  it  on  Its  left;  and  as  she  swore  that 
tbe  carriage  approaching  her  was  on  its 
right  or  tbe  west,  side  of  the  street,  with 
which  statement  tbe  defendant's  driver 
agrees,  we  have  no  hesitation  in  saying  that 
the  great  preponderance  of  evidence  shows 
that  she  was  not  on  tbe  side  of  the  street 
prescribed  by  law. 

As  the  plaintiff  in  the  case  at  bar  was 
violating  tbe  "law  of  the  road,"  she  must 
show  some  sufficient  cause  or°  excuse  for 
being  on  the  wrong  side,  to  enable  ber  to 
attribute  negligence  to  tbe  defendant.  Her 
contention  is  that  tbe  defendant  must  have 
known  that  she  desired  to  pass  by  tbe  ex- 
press wagon  ahead  of  ber  on  its  left,  and 
tbat  tbe  defendant  might  have  given  ber 
more  room  by  crowding  to  the  curb  on  the 
extreme  west  side  of  tbe  street.  She  swore 
that  the  team  in  front  of  her  was  going 
slowly:    that  she,  also,  was  going  slowly. 
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,  thoui^  faster  than  the  team  ahead  of  her; 
that  the  defendant's  carriage  was  going 
slowly;  and  that  it  was  2  o'clock  p.  m.  on 
October  20,  1900— so,  of  course,  It  was  broad 
daylight.  There  was  no  exigency  or  neces- 
sity apparent  for  her  to  pass  the  team  when 
it  was  opposite  the  carriage,  and  the  driver 
of  the  defendant's  carriage  swore  that  he 
had  no  reason  to  anticipate  ber  coming  out 
from  behind  the  other  wagon  and  attempting 
to  pass  until  she  really  did  so,  and  then 
he  pulled  up  close  to  the  curbing  and  stop- 
ped. There  1b  no  evidence  to  show  tbat 
Brown,  the  defendant's  'driver,  was  driving 
carelessly  or  recklessly,  or  on  the  wrong  side 
of  the  street;  and,  unless  the  situation  show- 
ed a  probability  of  her  trying  to  get  by,  be 

.  would  not  reasonably  be  expected  to  crowd 
against  the  curbstone.  If  she  had  waited  a 
moment  until  the  team  bad  passed  the  car- 
riage, she  would  have  had  the  whole  width 
of  the  street  in  which  to  pass  the  carriage. 
Fenner  street  Is  23%  feet  wide  from  curb  to 
curb,  and,  while  there  is  no  direct  evidence 
as  to  how  wide  the  two-borse  team  or  ex- 
press wagon  In  front  of  the  plalntUf  was, 
yet  It  is  in  evidence  that  the  one-horse  car- 
riage of  the  defendant  was  5  feet  5  inches 
wide;  so  It  is  quite  within  bounds  to  say 
that  the  two-horse  team,  at  the  least,  took 
up  6  feet  of  room.  As  one-half  of  the  middle 
of  the  street  would  be  11%  feet,  If  the  team 
bad  been  crowded  close  against  the-  curbing 
there  would  have  been  less  than  6  feet  be- 
tween the  team  and  the  center  of  the  street; 
but,  while  the  team  was  on  the  right  of  the 
center  of  the  street,  there  is  no  testimony 
how  far  to  the  right  of  the  center  it  was, 
and  there  are  several  witnesses  who  swore 
that  the  street  had  been  torn  up  a  few  feet 
on  the  east  side.  Be  that  as  It  may,  how- 
ever, it  Is  clear  that  the  team  could  and 
did  pass  the  defendant's  carriage  safely; 
that  the  defendant's  carriage,  going  east,  was 
on  the  right,  or  west,  side  of  the  street;  and 
that  the  plalntifTs  bicycle,  in  addition  to  the 
plalntlil  herself,  was  loaded  with  several 
articles  that,  to  say  the  least,  did  not  add 
to  ease  of  management  when  going  slow  and 
passing  other .  vehicles  under  the  circum- 
stances the  plaintiff  was  attempting  to  do, 
for  she  swore  that,  besides  herself,  she  had 
on  her  wheel  a  Boston  bag,  9  Inches  wide 
and  12  Inches  deep.  Just  above  her  hand  on 
the  Iiandle  bar,  between  that  and  the  bell, 
and  she  had  a  pasteboard  box,  perhaps  18 
Inches  long,  containing  two  dress  waists, 
on  the  front  of  the  wheel.  In  cross-exam- 
ination, she  swore  she  had  a  small  parcel 
tied  to  the  satchel,  and  a  jacket  on  the  out- 
side of  the  box,  ond  besides  these  she  had  an 
umbrella;  all  of  these  being  extra  parcels  she 
was  taking  to  Boston  with  her,  where  she 
was  going,  as  her  trunk  had  been  sent  on. 

In  the  opinion  of  the  court,  a  strong  pre- 
ponderance of  evidence  shows  that  the  de- 
fendant's driver  was  guilty  of  no  negligence, 
and  that  the  accident  was  attributable  to  the 


plaintUTs  own  act  in  attempting  to  ride  her 
bicycle,  loaded  as  it  was,  in  a  dangerous 
place,  where  she  was  without  excuse  in  try- 
ing to  go  under  the  circumstances. 

New  trial  granted,  and  case  remitted  to  the 
common  pleas  division  for  fiu'tber  proceed- 
ings. 


In  re  TEN-HOUR  LAW  FOR  STREET  BY. 
CORPORATIONS. 

(Snpreme  Gonrt  of  Rhode  Island.    June  27, 
1902.) 

STREET  RAILWAY  BUPIiOTAS— HOURS  OF  Klf- 
PLOYMENT  —  LIMITATION  —  CONSTITUTION- 
ALITY—CONSTRUCTION  OF  STATUTE. 

1.  Pub.  Laws,  c.  1001,  enacted  A^il  4,  1902, 
limiting  the  hoars  of  labor  of  certain  employes 
of  street  railway  corporations  to  10  hoars  a 
day,  is  within  the  police  power  of  the  Legis- 
lature. 

2.  The  act  is  not  unconstitutional,  as  infrin- 
ging the  right  of  contract. 

3.  The  act  is  not  unconstitutional,  though  it 
exempts  from  its  operation  cases  of  existing 
written  contracts. 

4.  Pub.  Laws,  c.  1004,  enacted  April  4,  1902. 
I  1,  forbids  an  officer  of  a  street  railway  com- 
pany to  "exact"  more  than  10  hoars'  work  from 
certain  employes.  Section  2  provides  tliat  "the 
true  intent  and  purpose  of  this  act  is  to  limit 
the  usual  hours  of  latx)r  of  the  employes  of 
street  railway  corporations,  as  aforesaid,  to  ten 
hoars'  actual  work  a  day,  to  be  performed  with- 
in a  period  of  twelve  consecutive  hours."  Held 
illegal  for  a  street  railway  company  to  make  a 
contract  with  its  employes  to  labor  more  than 
10  hours  a  day,  even  if  they  make  no  objection. 

Biodgett,  J.,  dissenting. 

Opinion  to  the  Governor  in  the  Matter  of 
the  Ten-Hour  Law  for  Street  Railway  Cor- 
porations. 

Providence,  June  24, 1902. 
To  His  Excellency,  Charles  Dean  Kimball, 

Governor  of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

We  have  received  from  your  excellency 
the  following  questions,  viz.: 

"First  Are  the  provisions  of  chapter  1001 
of  the  Public  Laws,  passed  April  4,  1902, 
entitled  'An  act  to  regulate  the  hours  of  labor 
of  certain  employes  of  street  railway  cor- 
porations,' or  any  of  such  provisions,  in  vioU- 
tion  of  the  Constitution  of  the  state  of  Rhode 
Island? 

"Second.  If  not  is  there  anything  in  the 
provisions  of  said  chapter  1004  to  make  it 
illegal  for  a  street  railway  corporation  to 
make  a  contract  with  its  employes  to  labor 
more  than  ten  hours  within  the  twenty-four 
hours  of  the  natural  day,  and  within  twelve 
consecutive  hours,  except  as  provided  in  said 
chapter?' 

In  response  to  these  questions,  we  have 
the  honor  to  submit  the  following  opinion: 

Chapter  10U4  of  the  Public  Laws  relate* 
to  the  hours  of  labor  on  street  railways.  It 
therefore  relates  also  to  the  exercise  of  pablic 
frandilses  upon  public  streets  for  public  ac- 

?[  1.  Sm  Conitltutlonal  Law.  vol.  10,  C«nt  DIf. 
.    70. 
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conunodatloii.  When  a  law  la  made  to  af- 
fect corporatioDS  created  by  and  subject  to 
tbe  legislative  authority,  It  la  held  to  be  an 
amendment  to  the  several  charters  and  sus- 
tainable on  that  ground.  A  notable  Instance 
of  tbla  sort  Is  found  In  the  weekly  payment 
law  ef  1881.  The  case  of  State  ▼.  Brown  & 
Shaipe  Mfg.  Co.,  18  R.  L  16,  25  Aa  246,  17 
Ij.  R.  A.  856,  so  fully  and  carefully  covered 
the  acope  and  authority  of  such  laws  that 
we  need  not  here  repeat  Its  reasoning.  It 
waa  there  decided  that  the  law  was  not  In 
violation  of  any  of  tbe  conBtitutional  pro- 
Tlalons  of  the  United  States  or  of  this  state. 
The  same  reasoning  Is  applicable  to  the  stat- 
ute In  question,  so  far  as  it  relates  to  cor- 
porations. 

There  Is  also  a  common  assent  that  the 
IjeglBlature  has  the  right  of  control  In  all 
matters  affecting  public  safety,  health,  and 
welfare,  on  the  ground  that  these  are  within 
the  indefinable  but  unquestioned  purview  of 
what  la  known  as  the  police  power.  It  is 
Indefinable,  because  none  can  foresee  the 
evo'-changlng  conditions  which  may  call  for 
Ita  exercise;  and  It  Is  unquestioned,  because 
It  Is  a  necessary  function  of  government  to 
provide  for  the  safety  and  welfare  of  tbe 
jieople.  Private  rights  are  often  Involved  In 
Its  exercise,  but  a  law  is  not  on  that  account 
rendered  Invalid  or  unconstitutional.  The 
first  Inquiry  la  whether  the  subject  of  the  law 
la  within  the  power;  for.  If  it  is,  the  Leglsla- 
tnre  baa  Jurisdiction  to  enact  It,  and  Its  terms 
are  subject  to  a  reasonable  legislative  discre- 
tion. 

Tbe  coDStitutionaUty  of  the  law  under  con- 
slderatloh  may  also  be  sustained  as  an  exer- 
-dse  of  tbe  police  power  of  the  Legislature. 
In  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 
Ct  383,  42  L.  Ed.  780,  the  Supreme  Court 
of  the  United  States  held  that  a  statute  of 
Utah  which  limited  the  hours  of  labor  in 
mines  to  eight  hours  per  day,  except  in  cases 
of  emergency,  waa  a  valid  exerciae  of  the 
IwUce  power,  and  not  in  conflict  with  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States.  That  decision  goes  much 
farther  than  the  question  here  presented,  be- 
cause the  law  affected  cases  based  primarily 
on  private  contracts.  The  law  before  us  Is 
more,  clearly  within  such  power,  for  the  triple 
reason  that  It  deals  with  public  corporations, 
the  Tiae  of  a  public  franchise,  and  a  pro- 
vision for  publi<^  safety.  It  has  been  held, 
in  many  cases,  that  any  one  of  these  grounds 
la  soffldent  to  sustain  an  exercise  of  tbe 
police  power.  In  answering  your  question, 
therefore,  we  have  to  look  to  possible  ob- 
jections to  the  details  of  the  law,  rather  than 
to  the  affirmative  authority  of  its  scope. 

It  may  be  objected  that  It  infringes  the 
right  of  contract;  but  that  objection  Is  an- 
swered, by  the  decision  above  quoted,  on 
the  gronnd  that  the  police  power  stands  above 
private  rights  in  matters  affecting  the  pub- 
lic welfare.  Also,  as  stated  by  this  court  in 
Stat*  T.  Dalton.  22  R.  L  77,  46  Atl.  234,  48 


L.  R.  A.  775,  84  Am.  St  Rep.  818:  "Thia  in- 
alienable right  is  trenched  xxpon  and  Im- 
paired whenever  the  Legislature  prohibits  a 
man  from  carrying  on  his  own  business  In 
tala  own  way,  provided  always  that  the  busi- 
ness and  the  mode  of  carrying  it  on  are  not 
injurious  to  the  public,  and  provided,  also, 
that  It  la  not  a  business  which  ia  affected 
with  a  public  use  or  interest"  The  law  in 
question  is  clearly  within  the  latter  proviso. 

It  may  also  be  objected  that  thia  law  is 
not  a  proper  exercise  of  the  power,  because 
It  exempts  from  Its  operation  cases  of  exist- 
ing written  contracts.  Granting  that  the 
Legislature  has  Jurisdiction  of  the  subject- 
matter,  it  must  also  be  granted  that  It  has 
reasonable  discretion  in  acting  upon  it  All 
Intendments  will  be  made  in  favor  of  a  law 
not  obviously  void  upon  its  face.  As  said  by 
Mr.  Justice  Brewer  in  Atchison  v.  Matthews, 
174  U.  S.  06,  19  Sup.  Ct  609,  43  L.  Ed.  009: 
"It  Is  also  a  maxim  of  constitutional  law 
that  a  legislature  is  presumed  to  have  acted 
within  constitutional  limits,  upon  full  knowl- 
edge of  the  facts,  and  with  the  purpose  of 
promoting  the  Interests  of  tbe  i>eople  as  a 
whole,  and  courts  will  not  lightly  hold  that 
an  act  duly  passed  by  the  legislature  waa 
one  In  the  enactment  of  which  It  had  tran- 
scended Its  power."  Both  this  court  In  State 
V.  Peckham,  3  R.  I.  280,  and  the  Supreme 
Court  of  the  United  States  in  Munn  v.  Illi- 
nols,  94  U.  B.  113,  24  L.  Ed.  77,  have  declared 
that  the  Legislature  is  the  exclusive  Judge  of 
the  propriety  and  necessity  of  legislative  In- 
terference within  tbe  scope  -  of  legislative 
power.  If  a  state  of  facts  oould  exist  which 
would  Justify  legislation,  it  la  to  be  presumed 
that  it  did  exist'  To  the  same  effect  ia  the 
statement  of  Chief  Justice  Durfee  In  State 
T.  Nan-agansett  16  R.  I.  424,  16  AU.  801,  3 
L.  R.  A.  295:  "The  rule  generally  laid  down 
is  that  statutes  should  be  sustained  unless 
their  unconstitutionality  is  clear  beyond  a 
reasonable  doubt  A  reasonable  doubt  la  to 
be  reaolved  in  favor  of  the  legislative  action, 
and  the  act  sustained."  Nevertheless,  as 
held  In  YIck  Wo  v.  Hopkins,  118  U.  8.  856, 
6  Sup.  Ct  1064,  30  L.  Ed.  220,  a  law  may  be 
Invalid  if  it  makea  dlacrlmlnatlons  which  are 
clearly  unreasonable,  arbitrary,  oppressive, 
or  partial. 

It,  however,  Intendments  are  presumed  In 
favor  of  a  law  under  the  former  rule,  they 
can  only  be  overcome  under  the  latter  rule 
when  the  vice  of  the  law  Is  apparent  on  Its 
face.  A  law  need  not  state  Its  purpose,  and 
it  seldom  does.  Courts  are  usually  able  to 
see  the  purpose  from  the  terms  of  the  act 
Itself,  and  so,  also,  to  see  therein  Its  arbitrary 
or  imlawful  provisions,  if  such  there  be. 

While  there  may  be  no  obvious  reason  for 
exempting  from  the  operation  of  the  present 
statute  cases  of  existing  written  contracts 
under  which  there  might  be  as  great  danger 
to  the  public  from  the  strain  of  excessive 
labor  as  in  cases  where  there  is  no  such  con- 
tract so,  on  tbe  other  hand,  such  exemption 
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Ib  not  obvlonsly  arbitrary,  partial,  or  op- 
pressive. Assuming  knowledge  of  the  facts 
ou  the  part  of  the  legislature,  it  may  be  that 
written  contracts  were  so  few,  or  held  by 
men  of  such  experience  and  skill,  or  ap- 
plicable to  such  conditions  of  labor,  as  to 
make  the  exemption  reasonable  and  proi>er 
80  far  as  the  public  are  concerned. 

It  is  a  general  rule  tliat  a  law  must  apply 
equally  to  all  of  the  class  aftected  by  it,  and 
this  law  applies  to  all  contracts  for  labor  on 
street  railroads  other  than  those  under  exist- 
ing written  contracts.  It  is  prospectlTe  in 
Its  operation,  and  as  the  written  contracts 
expire  it  will  embrace  all.  The  mere  fact 
that  one  class  is  not  embraced  in  a  law  when 
It  might  be  is  not  enough  of  itself  to  render 
the  law  invalid.  An  example  of  this  is  found 
in  State  t.  Justus.  88  N.  W.  759,  66  L.  B. 
A.  757,  where  the  Supreme  Ck>urt  of  Minne- 
sota declared  an  act  constitutional  which  for- 
bade the  blacklisting  of  discharged  employ&s 
by  corporations  or  partnerships.  It  was 
claimed  that  the  law  was  unequal  because  it 
exempted  indiyiduals,  and  that  the  mischief 
of  blacklisting  by  an  individual  was  as  great 
as  that  done  by  a  corporation  or  partnership. 
But  the  court  held'  that  the  act,  being  ap- 
plicable to  all  members  of  the  class,  was  not 
Invalid  because  limited  to  that  class. 

It  is  a  common  thing  for  laws  to  take  ef- 
fect at  a  future  date,  when  acts  done  before 
that  date  would  be  as  great  a  menace  to 
public  safety  as  those  done  after  It;  -  but  evi- 
dently that  would  not  vitiate  the  law. 

Statutes  limiting  the  hours  of  labor  for 
women  and  children  have  been  very  generally 
adopted  in  this  country. 

The  statute  relating  to  the  practice  of 
medicine  exempts  those  who  were  honorably 
engaged  in  practice  prior  to  January,  1892, 
from  producing  a  diploma  from  a  medical 
college  or  submitting  to  an  examination,  one 
of  which  forms  of  evidence  of  qualiflcation 
is  required  from  all  others.  Yet  the  consti- 
tutionality of  the  act  baa  not  been  question- 
ed on  that  ground. 

Very  many  cases  might  be  cited  In  which 
there  has  been  considerable  difference  of 
opinion  upon  questions  closely  allied  to  that 
here  presented,  but  we  do  not  think  It  would 
serve  a  useful  purpose  to  discuss  them  nor 
to  point  out  differences  which  might  tend  to 
distinguish  them.  The  general  rules  which 
we  have  quoted  are  sufficient  to  give  the 
reasons  for  our  conclusion,  which  Is  that  the 
law  in  question  does  not  violate  any  provi- 
sion of  the  Constitution  of  this  state  or  of 
the  United  States  in  its  scope  and  character, 
nor  by  reason  of  violating  rights  of  contract, 
nor  by  reason  of  an  apparent  and  arbitrary 
exercise  of  power  in  the  exception  to  which 
we  have  referred.  If  there  is  any  other 
ground  upon  which  it  may  be  claimed  to  be 
unconstitutional,  it  does  not  now  occur  to  us. 

The  second  question  calls  for  a  construction 
of  the  act  with  reference  to  the  right  to  con- 
tract under  It 


The  first  section  fOrbldbs  an  officer  of  a 
company  to  exact  more  than  10  hours'  work, 
from  which  an  Inference  might  arise  ttiat  it 
could  accept  it  if  rendered  voluntarily,  as 
by  contract.  The  second  section,  howevor, 
rebuts  such  an  inference,  for  In  that  section 
the  intent  la  explained  as  follows:  "Tbe  true 
Intent  and  purpose  of  this  act  Is  to  limit 
the  usual  hours  of  labor  of  tbe  employees  of 
street  railway  corporations,  aa  aforesaid,  to 
ten  hours'  actual  work  a  day,  to  be  perform- 
ed within  a  period  of  twelve  coasecutlve 
hours."  This  express  int^tlon  to  limit  the 
hours  is  qtdte  Inconsistent  with  an  inference 
to  permit  it  by  contract  If  such  an  lxifez>- 
ence  could  stand,  it  would  be  possible  for 
parties  to  avoid  the  act  by  their  simple  con- 
sent and  thus  to  render  It  a  nullity.  The 
apparent  purpose  of  the  act  la  not  to  create 
a  right  in  favor  of  tbe  employes,  which  they 
might  waive,  so  much  as  to  guard  tbe  pub- 
lic safety  from  service  too  prolonged  for 
alertness  in  the  exercise  of  reasonalde  care. 
If  this  be  so,  the  public  safety  cannot  be 
made  dependent  upon  private  contracts. 

We  therefore  reply  to  the  second  qnestlon 
of  your  excellency  that  it  is  illegal  for  a 
street  railway  company  to  make  a  contract 
with  its  employes  to  labor  more  than  10 
hours  within  the  24  hours  of  the  natural 
day,  and  within  12  hours,  except  as  provided 
in  said  chapter. 

Mr.  Justice  DOUGLAS,  being  interested  in 
one  of  the  companies  to  wliich  the  act  ap- 
plies, deems  it  proper  that  he  should  not  ex- 
press an  opinion. 

[Signed]     JOHN  H.  STINBSS. 

PAflDON  E.  TILLINGHAST. 
GEORGE  A.  WILBUB. 
HORATIO  ROGERS. 
EDWARD  CHURCH  DUBOIS. 

BLODGBTT,  J.  (dissenting). 

To  His  Excellency,   Charles  Dean  Kimball, 

Governor  of  the  State  of  Rhode  Island  and 

Providence  Plantations: 

The  request  of  your  excellency  for  an  opin- 
ion upon  the  constitutionality  of  chapter  1004 
of  the  Public  Laws,  entitled  "An  act  to  reg- 
ulate the  hours  of  labor  of  certain  employees 
of  street  railway  corporations,"  calls  for  a 
critical  examination  of  tbe  provisions  ■  of  a 
penal  statute  enacted  on  April  4,  1902,  to 
take  effect  on  June  1,  1902. 

The  corporations  referred  to  In  the  act  are 
quasi  public  corporations,  and  their  property 
Is  in  a  large  measure  impressed  with  a  pnbl'c 
use.  And  It  is  Indisputable,  as  a  general 
proposition,  that,  where  peculiar  privileges 
are  granted  by  the  state,  peculiar  respongl- 
biiitles  supervene  and  special  r^ulations 
may  be  prescribed;  for  the  bestowal  and  re- 
ception of  special  privileges  beget  legitimate- 
ly the  right  to  Impose  special  burdens.  But 
the  right  to  restrict  Is  not  an  unlimited  right 
The  restrictions  must  apply  equally  to  all 
mider  the  same  conditions,  since  otherwise 
there  is  a  denial  of  that  equal  protection  of 
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tbe  la-ws  whicb  la  guarantied  by  the  Constt- 
tntlon  of  the  United  States  (artlde  14  of 
amendments,  {  1),  which,  being  by  Its  own 
terms  the  supreme  law  of  the  land,  la.  In  a 
sense,  also  Incorporated  Into  the  Constitution 
of  this  state;  for  article  6  of  the  Gonstltu- 
tlon  of  the  United  States  provides  as  follows: 
•This  Constitution  •  •  •  shall  be  the  su- 
preme law  of  the  land,  and  the  Judges  In 
every  state  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding." 

Upon  the  question  of  the  right  to  restrict 
the   liberty  of  contract  In  a  lawful  calling, 
a  a  between  employers  and  employes,  the  de- 
dslons  of  the  courts  of  different  states  are 
In     conflict.     When    these    reatrictlons    fall 
eijnally  upon  all  in  the  same  circumstances, 
there  are  authorities  which  sustain  the  right 
of  the  legislature  to  impose  them.    But  even 
this  right  is  not  universally  conceded.    Judge 
Cooley,  in  his  great  work  on  Constltntional 
Limitations    (Bth    Ed.)    p.    484,    aays:    "The 
doubt  might  alao  arise  whether  a  regulation 
made  for  any  one  class  of  citizens  entirely 
arbitrary    in    Its   character,    and   restricting 
their  rights  and  privileges  or  legal  capacity 
In   a   manner  before  unknown  by  the  law, 
could  be  sustained  notwithstanding  Its  gen- 
erality.   Distinctions  in  these  respects  must 
rest  upon  some  reason  upon  which  they  can 
be  defended,  like  the  want  of  capacity  in  in- 
fants and  insane  persons;    and  if  the  Legis- 
lature should  undertake  to  provide  that  per- 
sons following  some  special  lawful  trade  or 
employment  should  not  have  capacity  to  make 
contracts  or  to  build  such  houses  as  others 
were  allowed  to  erect,  or  in  any  other  way 
make  such  use  of  their  property  as  was  per- 
missible to  others,  it  can  scarcely  be  doubted 
that  the  act  would  transcend  the  due  bounds 
of  legislative  authority,  even  though  no  ex- 
press constltntional  provision  .could  be  point-* 
ed  out  with  which  it  must  come  In  conflict. 
To  forbid  an  individual  or  a  class  the  right 
to  the  acquisition  and  enjoyment  of  property 
hi  such  manner  as  should  be  permitted  to 
the  community  at  large  must  be  to  deprive 
them  of  liberty  in  particulars  of  primary  Im- 
portance to  their  pursuit  of  happiness;    and 
those  who  shall  claim  a  right  to  do  so  ought 
to  he  able  to  show  specific  authority  therefor, 
Instead  of  calling  upon  others  to  show  how 
and    where    the    authority    is    negatived." 
Ritchie  T.  People,  155  IlL  98,  40  N.  E.  454, 
20  L.  R.  A.  79,  46  Am.  St.  Rep.  S16;   In  re 
Morgan,  26  Colo.  415,  58  Pac.  1071,  47  L.  R. 
A.  B2,  77  Am.  St.  Rep.  269;    Low  v.  Rees 
Printing  Co.,  41  Neb.  137,  80  N.  W.  362,  24 
U  R.  A.  702,  43  Am.  St  Rep.  670. 

The  act  itself  OMitalns  no  explanation  of 
the  exigency  for  Its  passage,  but  it  is  con- 
tended that  it  is  fully  Justified  as  a  valid 
exercise  of  the  police  power  of  the  state, 
and.  If  that  contention  be  made  good,  the 
act  must  unquestionably  be  upheld.  Two 
grounds  only  are  urged,  or,  Indeed,  exist,  in 
support  of  the   act  as  a  police  regulation. 


viz.,  the  public  safety  and  the  somewhat  more 
doubtful  ground  of  the  health  of  the  em- 
ployes; and  If  either  or  both  of  these  are 
found  upon  examination  to  be  the  uniform 
and  controlling  objects  to  be  subserved,  and 
If  Its  provisions  bear  alike  under  the  same 
conditions  upon  all  who  are  within  its  terms, 
and  if,  in  its  claseiflcations,  it  includes  all 
who  are  under  the  same  conditions,  and  ex- 
cludes none  of  those  whose  condltlona  or 
needs  render  such  legislation  necessary  or 
appropriate  to  them  as  a  class,  sufficient  Jus- 
tification for  the  enactment  may  be  found. 

But  the  validity  or  invalidity  of  such  an 
act  as  this  may,  and  often  does,  depend  upon 
the  facts  disclosed  in  the  particular  case  be- 
fore the  court  This  not  being  an  adversary 
proceeding,  such  facts  only  can  be  properly 
considered  as  are  of  common  knowledge  or 
of  public  record,  or,  It  may  be,  such  as  have 
come  to  our  notice  In  the  course  of  Judicial 
proceedings  before  us.  Nor  is  precedent 
wanting  for  considering  other  matters  than 
the  express  provisions  of  the  act;  for  In  the 
case  of  Atchison,  Topeka  &  Santa  FA  Rail- 
road Company  v.  Matthews,  decided  In  1898 
(174  U.  S.  96,  19  Sup.  Ot  609,  43  L.  Ed.  900), 
the  Supreme  Court  of  the  United  States,  ap- 
proving YIck  Wo  V.  Hopkins,  118  U.  S.  356, 
6  Sup.  Ct.  1064.  30  L.  Ed.  220,  says:  "In 
that  case  a  municipal  ordinance  of  San  Fran- 
cisco, designed  to  prevent  the  Chinese  from 
carrying  on  the  laundry  business,  was  ad- 
judged void.  This  court  looked  beyond  the 
mere  letter  of  the  ordinance  to  the  condition 
of  things  as  they  existed  In  San  Frandaco, 
and  said  that  under  the  guise  of  regulations 
an  arbitrary  classification  was  Intended  and 
accomplished." 

While  the.  language  of  the  act  Is  not  entire- 
ly clear  In  all  Its  parts.  It  may  fairly  be  said 
that  It  prohibits  In  its  terms  all  oflicers  and 
agents  of  street  railway  corporations  from 
"exacting"  from  certain  classea  of  their  em- 
ployes, viz.,  conductors,  gripmen,  and  motor- 
men,  more  than  10  hours'  labor  in  12  consecu- 
tive hours  in  any  day  of  24  hours,  with  cer- 
tain exceptions.  And  it  undoubtedly  follows 
that.  If  the  corporation  cannot  require,  as  of 
right,  from  the  employe  longer  service  than 
this,  the  employe  cannot  make  a  valid  con- 
tract with  the  corporation  for  such  longer 
service;  for  a  contract  must  be  mutually 
enforceable  to  be  binding  on  the  parties  to  It 

It  will  not  be  questioned  that  the  act  is  to 
be  strictly  construed,  since  It  is  penal  In  Its 
nature,  and  It  la  therefore  to  be  noted: 

First  That  It  Is  restricted  in  Its  application 
to  and  Includes  only  street  railway  corpora- 
tions and  three  classes  of  persons  In  their 
employ,  namely,  conductors,  gripmen,  and 
motormen.  And  thus  our  first  Inquiry  Is  as 
to  the  necessity  for  thus  restricting  the  nat- 
ural liberty  of  contract  between  the  employ- 
er and  the  man  of  full  age  whom  he  employs. 
This  freedom  of  contract  is  still  left  unre- 
stricted In  the  other  avocations  of  our  people, 
and   this   statute    constitutes   a   unique   ex- 


Digitized  by 


Google 


606 


64  ATIiANTIO  REPORTER. 


(B.  I. 


ceptlon  to  tbe  otherwise  uniyersal  rule.  Has 
the  policy  hitherto  pursued  In  this  respect 
IMTOved  detrimental  to  the  public  welfare,  or 
are  these  employes  so  many  in  point  of  num- 
bers as  to  properly  require  special  legislation 
as  a  class,  or  Is  the  operation  of  street  rail- 
ways so  related  to  the  public  safety  that  the 
dangers  arising  therefrom  require,  and  there- 
fore Justify,  these  restrictions  on  the  liberty 
of  contract  between  these  companies  and 
their  employes,  or  is  the  act  found  to  be  not 
justified  by  any  of  these  considerations? 

If  evidence  be  desired  of  the  prosperity 
which  has  resulted  to  our  people  under  the 
relations  which  have  heretofore  existed  be- 
tween employer  and  employ^,  it  may  be 
found  In  the  records  of  the  United  States 
census  of  1900  (Bulletin  93,  pp.  3,  5),  sum- 
marized in  these  words:  "In  the  percentage 
of  the  total  population  employed  in  manu- 
facturing, in  the  variety  and  importance  of 
products,  •  •  •  •  Rhode  Island  is  not  sur- 
passed. *  *  •  It  la  doubtful  whether  so 
large  a  share  of  the  material  wealth  and  re- 
sources of  any  other  commonwealth  can  be 
attributed  to  the  enterprise  and  skill  of  its 
dtlisens  In  the  enlargement  and  extension  of 
old  and  established  industries  and  the  de- 
velopment of  new  forms  of  productive  indus- 
try." It  therein  appears  (table  6)  that  out 
of  the  total  population  of  428,556  people  of 
this  state  there  were  64,508  wage-earning 
male  employ^  over  16  years  of  age  employed 
in  the  mechanical  and  manufacturing  in- 
dustries of  the  state  alone,  without  reference 
to  those  employed  In  agricultural  or  other 
pursuits,  to  no  one  of  whom  does  any  law 
restricting  his  right  to  contract  as  to  his 
hours  of  labor  apply. 

The  act  In  question  was  passed  on  April 
4,  1902,  which  was  the  last  day  of  the  Janu- 
ary session  of  the  General  Assembly.  The 
official  report  of  the  state  railroad  commis- 
sioner for  the  year  1901,  concerning  "the 
condition  and  proceedings  of  the  several  rail- 
road corporations"  of  the  state,  which  Is  re- 
quired by  chapter  809  of  the  Public  Laws 
to  be  made  to  the  General  Assembly  at  Its 
January  session,  had  therefore  been  In  Its 
possession  for  the  maximum  period,  and  that 
body  Is  chargeable  with  notice  of  Its  con- 
tents. It  therefore  becomes  especially  ap- 
propriate to  consider  that  report.  In  order.  If 
possible,  that  It  may  be  seen  in  what  manner 
and  to  what  degree  It  may  show  that  the 
public  safety  was  endangered  by  the  opera- 
tion of  the  street  railway  companies  In  the 
state;  for  when  actual  knowledge  Is  shown 
the  legal  presumption  of  knowledge  no  lon- 
ger obtains.  It  there  appears  (page  74)  that 
there  are  nine  street  railway  companies, 
operating  within  the  limits  of  the  state  753 
motor  cars  and  93  other  cars  (such  as  con- 
struction and  sand  cars,  etc.),  or  846  cars  of 
all  descriptions.  The  danger  to  public  safety 
arising  from  the  operating  of  street  railways, 
and  arising  otherwise  than  from  defective 
construction  or  repair  of  roadbed  or  equip- 


ment, with  which  motormen,  gripmen,    and 
conductors  are  in  no  wise  concerned,  must, 
therefore,  be  caused  by  these  846  ears;    and 
the  total  numl>er  of  persons  subject  to   tbe 
provisions  of  the  act  is  the  number  required 
to  operate  tbem,  which  Is  evidently  a   very 
small  percentage  of  the  total  population  of 
the  state.    Now,  If  special  and  peculiar  dan- 
gers affecting  the  public  safety  attend  upon 
the  operation  of  street  railways,  and  tbese 
dangers  will  be  remedied  by  restrictlns  the 
liberty  of  contract  between  the  companies 
and  the  three  classes  of  employes  above  men- 
tioned. In  manner  and  form  as  contained  in 
this  act,  such  dangers  will  doubtless   con- 
stitute sufficient  Justification  for  so  doing: 
but  otherwise  the  exigency  for  such  special 
and  class  legislation  is  not  apparent     For- 
tunately, exact  statistics  showing  the  degree 
of  danger  to  the  public  safety  are  at  hand; 
for' on  page  76  of  this  report  it  appears  tbat 
there  were  transported  in  the  year  ending 
June  30,  1901,  on  all  the  street  railroads  tn 
the   state,   tbe   great  number  of  58,924,846 
passengers,  and  that,  in  so  doing  (page  77). 
12  persons  were  killed  from  all  causes,  and 
204  were  injured  more  or  less  seriously— 
these  figures  including  employes,  passengers, 
and  the  general  public.    Of  those  killed  only 
7,  and  of  those  injured  only  147,  were  killed 
or  injured,  respectively,  by  collision  or  while 
crossing  tracks;    other  deaths  and  Injuries 
being    cansed   by   leaving   or   boarding   the 
cars  while  in  motion,  derailments,  and  other 
causes,  or  a  total  of  154  persons  In  all.    It 
is  impossible  to  escape  the  conclusion  that 
the  greater  or  less  degree  of  injury  sustained 
by  147  persons  and  the  loss  of  7  lives,  with- 
in the  period  of  one  year,  while  transporting 
58,924,846  passengers  on   the  316   miles   of 
track  in  this  state  (page  74)  by  the  nine  street 
railway  corporations,  constitutes  the  exact 
measure  of  danger  to  the  public  safety  for 
one  year  which  arises  from  the  operation  of 
all  the  street  railway  companies  within  the 
limits  of  the  state. 

Second.  But  the  act  is  still  further  restrict- 
ed in  Its  application.  In  this:  tbat  It  does 
not  include  all  conductors  and  motormen  gen- 
etslly,  but  applies  to  and  includes  only  those 
who  are  employed  in  operating  street  rail- 
ways. But  there  are  others  of  these  classes 
In  the  state  who  are  not  employed  in  op- 
erating street  railways.  In  a  recent  hearing 
before  the  undersigned.  It  appeared  from 
the  testimony  tbat  the  Providence,  Warren 
&  Bristol  Railroad  is  now  operated  by  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company,  a  steam  railroad  company,  by 
means  of  electricity  supplied  by  the  over- 
head trolley  system,  and  It  employs  la  its 
operation  conductors  and  motormen  whose- 
duties  are  similar  to  the  duties  of  the  con- 
ductors and  motormen  engaged  In  operating 
street  railways.  But  their  cars  run  over 
their  own  roadbed,  and  not  through  tbe 
streets  in  the  towns  through  which  thej 
pass;    neither  is  the  rate  of  speed  of  their 
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cars  snbject  to  local  regulation;  that  98 
trains  are  operated  on  that  road  In  a  day 
of  18  hoars,  carrying  on  an  average  about 
8,000  passengers  per  day,  or  at  the  rate  of 
nearly  3,000,000  per  annum— the  number  car- 
ried on  July  4,  1901,  being  57,000,  and  on 
Labor  Day,  1901,  over  65,000.  But  this  act 
does  not  apply  to  conductors  or  motormen, 
or  protect  the  passengers,  on  that  road.  And, 
'^blle  the  danger  of  collision  Is  less  than  on 
a  street  railway,  the  high  and  unlimited  rate 
of  speed  which  is  maintained  and  the  dan- 
sers  and  consequences  thereof  are  far  great- 
er. So  that  It  Is  not  amiss  to  inquire  the 
reason  for  neglecting  to  extend  these  pro- 
visions for  the  health  of  employes  and  the 
safety  of  passengers  to  this  road  also. 

It  l8  also  a  matter  of  common  and  general 
knowledge  and  public  record,  to  which  it 
does  not  seem  improper  to  refer,  that  the 
Bristol  Branch  of  the  Rhode  Island  Suburban 
Railroad  Company  operates  a  parallel  elec- 
tric street  railway  from  a  point  a  few  rods 
distant  from  the  latter  road  In  Providence, 
tUrough  the  highways  in  the  towns  of  East 
Providence,  Barrlngton,  and  Warren,  to  a 
point  a  few  rods  distant  at  Its  Bristol  terml- 
nns,    and  this  road   is  undoubtedly   within 
the    provisions  of  this  act.    But  it  Is  also 
a  matter  of  common  and  general  knowledge 
and  of  public  record  that  the  same  Rhode 
Island  Suburban  Railroad  Company  has  re- 
cently extended  Its  operations  by  the  elec- 
tric trolley  system  upon  the  tracks  and  road- 
bed   of   the   former   Warwick   &   Oakland 
Beacli  Railroad  Company,  and  is  undoubt- 
edly not  a  street  railway  as  to  such  branch, 
and  its  motormen  and  conductors  and  the 
pnbllc  generally  are  not  in  the  least  affected 
by  the  act  under  consideration.    Thus  this 
anomaly  Is  presented:   that  the  same  corpo- 
ration Is  liable  to  the  penalties  prescribed 
in  this  act  if  it  "exacts"  more  than  10  hours' 
dally   service  on  its  road  in  the  town  of 
Bristol,  but  is  not  so  liable  on  its  road  in 
tbe  town  of  Warwick.    Substantially  similar 
conditions  exist  on  the  Sea  View  Railroad, 
running  to  Narragansett  Pier,  wUch  is  also 
<^>etated  by  electricity  in  the  same  manner, 
and  employs  conductors  and  motormen,  but 
operates  its  cars  on  its  own  roadbed,  and  not 
upon  the  public  highways,  except  at  occa- 
sional intervals  and  for  very  short  distances, 
and  which,   according  to  the  same  report 
(page  90),  transported  483,315  passengers  in 
1901. 

Having  thus  described  the  existing  condi- 
tions attendant  upon  the  operation  of  the 
act,  w6  are  now  better  prepared  to  consider 
tbe  language  of  the  act  Itself. 

And  here  another  exception  appears,  for 
tbe  act  does  not  Include  in  its  provisions 
even  all  those  conductors  and  motormen  who 
are  engaged  in  operating  street  railways; 
since,  by  the  express  proviso  to  section  1, 
"nothing  herein  contained  shall  affect  exist- 
ing contracts."  That  is  to  say,  if  a  motor- 
ma  b  or  conductor  in  the  employ  of  a  street 


railway  company  bad  a  "written  contract" 
with  the  company  on  June  1,  1902,  for  a 
greater  number  of  hours  of  labor  than  10 
per  day,  it  is  still  lawful  for  the  company 
to  "exact"  more  than  10  hours'  labor  per 
day  from  such  persons;  while  in  the  case  of 
a  conductor  or  motorman  operating  on  the 
same  route,  and  it  may  be  on  the  same  car, 
but  then  having  only  an  oral  contract  with 
the  company,  though  made  on  the  same  day 
and  calling  for  the  same  length  of  service, 
and  made  upon  the  same  consideration,  the 
company  Is  liable  to  a  flue  of  $500. 

This  act  was  passed  on  April  4,  1902,  and 
it  is  of  course  not  known  to  us  bow  many 
"written  contracts"  with  employ 6s  were 
thereafter  made  or  were  In  existence  on 
June  1,  1902,  and  It  is  therefore  not  within 
our  knowledge  how  many  of  these  classes 
of  employes  who  were  originally  required 
to  operate  the  846  cars  aforesaid  are  stlU 
exempt  from  its  operation.  But  to  exempt 
from  the  operation  of  the  act  solely  because 
of  having  a  written  contract  with  the  cor- 
poration is  wholly  Indefensible  and  is  purely 
an  arbitrary  classification,  for  no  reason  ger- 
mane to  the  public  safe^  or  the  health  of 
the  employes;  for  nothing  is  more  clearly 
settled  than  that  a  valid  exercise  of  the^ 
police  power  is  not  subject  to  the  constitu- 
tional provision  prohibiting  legislation  which 
impairs  the  obligation  of  contracts,  since  all 
contracts  are  made,  as  all  property  Is  held, 
subject  to  the  paramount  requirements  of 
the  police  power  of  the  state.  The  Supreme 
Court  of  the  United  States  in  New  Orleans 
Gas  Company  v.  Louisiana  Light  Company, 
115  U.  S.  672,  6  Sup.  Ct  264,  29  L.  Ed.  516, 
says:  /The  constitutional  prohibition  upon 
state  laws  Impairing  the  obligation  of  con- 
tracts does  not  restrict  the  power  of  the  state 
to  protect  the  public  health,  the  public  mor- 
als, or  the  public  safety,  as  the  one  or  the 
other  may  be  involved  in  the  execution  of 
such  contracts."  So  that  the  question  here 
presented  is  not  as  to  the  scope  of  the  police 
power  in  general,  but  is  limited  to  an  inquiry, 
in  the  first  place,  as  to  whether  existing 
conditions  are  such  as  to  Justify  its  exercise 
at  all  because  of  some  sufficient  danger  to 
the  public  safety;  and,  if  that  be  so.  In  the 
next  place  to  an  Inquiry  whether  it  can  be 
exercised  in  manner  and  form  as  expressed 
In  the  provisions  of  the  penal  statute  before 
us;  or,  in  other  words,  is  the  act  Intended 
to  protect  the  public  safety,  and,  then,  do 
its  provisions  accomplish  that  intent?  Un- 
less both  these  inquiries  can  be  answered 
in  the  aflairmative,  the  act  fails  of  Justifi- 
cation; for  even  if  the  danger  to  the  public 
safety  is  shown  to  be  a  real  and  substantial 
danger,  nevertheless,  If  the  means  adopted 
for  its  removal  do  not  accomplish  its  re- 
moval, the  public  safety  still  remains  im- 
paired, society  is  not  protected,  and  the  real 
and  effective  power  of  the  police  power  has 
not  been  effectively  applied.  But  in  wkat 
manner  is  the  public  safety  preserved  or  tbe 
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health  of  the  employfia  protected  by  these 
exceptions  to  the  provlslona  of  the  act?  Or 
will  It  be  seriouBly  contended  that  the  obli- 
gation of  the  oral  contract  Is  not  protected 
by  the  Constitution,  while  the  obligation  of 
a  written  contract  is  so  protected? 

Third.  But  these  are  not  the  only  excep- 
tions, since  the  act  is  periodically  suspended 
in  its  application  to  even  those  motormen 
and  conductors  who  have  not  been  exempted 
from  its  terms  by  the  exceptions  already  con- 
sidered; for,  in  addition  to  cases  of  unexpect- 
ed contingency  which  need  not  be  further 
mentioned,  it  Is  provided  "that  on  legal  holi- 
days •  •  •  extra  labor  may  be  perform- 
ed for  extra  compensation."  Section  36  of 
chapter  809  of  the  Public  Laws  prescribes 
the  legal  holidays  In  this  state,  and  Includes, 
together  with  eight  other  days,  "the  first  day 
of  every  week,  commonly  called  Sunday,"  of 
which,  of  course,  there  are  52  In  the  year, 
thus  leaving  the  act  operative  as  to  those 
motormen  and  conductors  on  only  305  days 
out  of  3G6  days  in  the  year.  With  the  re- 
ligious and  moral  Issues  Involved  in  thus  au- 
thorizing unlimited  exactions  of  service  to  be 
made  on  that  day  we  are  not  now  concerned, 
for  the  legal  question  would  be  the  same  if 
the  law  were  periodically  inoperative  by  ar- 
bitrary enactment  for  one-sixth  of  the  total 
number  of  weekdays  in  the  year.  But  it  is 
needless  to  say  that  neither  the  public  safety 
nor  the  health  of  the  employ^  is  conserved 
,  thereby.  And  this  Is  especially  true  when 
it  is  considered  that  the  very  days  when  the 
law  does  not  apply  are  precisely  those  days 
when  the  largest  crowds  are  npon  the  cars 
and  npon  the  streets,  and  when  the  dangers 
of  transportation  and  collision  are  at  the 
maximum. 

In  Atchison,  Topeka  jb  Santa  F£  Railroad 
y.  Matthews,  supra,  the  Supreme  Court  of 
the  United  States  thus  defines  the  limits  of 
the  police  power:  "It  is  also  a  maxim  of 
constitutional  law  that  a  legislature  Is  pre- 
sumed to  have  acted  within  constitutional 
limits,  upon  full  knowledge  of  the  facts,  and 
with  the  purpose  of  promoting  the  interests 
of  the  people  as  a  whole,  and  courts  will  not 
lightly  hold  that  an  act  duly  passed  by  the 
legislature  was  one  in  the  enactment  of 
which  It  has  transcended  its  power.  On  the 
other  hand,  it  Is  also  true  that  the  eqnal  pro- 
tection guarantied  by  the  constitution  for- 
bids the  legislature  to  select  a  person,  natural 
or  artificial,  and  impose  upon  him  or  it  bur- 
dens or  liabilities  which  are  not  cast  upon 
others  similarly  situated.  •  •  •  Neither 
can  It  make  a  classification  of  Individuals  or 
corporations  which  Is  purely  arbitrary,  and 
Impose  upon  such  class  special  burdens  and 
liabilities.  Even  when  the  selection  is  not 
obviously  unreasonable  and  arbitrary,  If  the 
discrimination  is  based  upon  matters  which 
nave  no  relation  to  the  object  sought  to  be 
accomplished,  the  same  conclusion  of  uncon- 
stitutionality is  affirmed." 

Says  Mr.  Justice  Field  in  Butchers'  Union 


Company  ▼.  Crescent  City  Company,  111  U. 
S.  757,  4  Sup.  Ct.  661,  28  L.  Ed.  585,  citing  ! 
with  approval  Adam  Smith's  Wealth  of  Na- 
tions, book  1,  cap.  10:  "It  has  been  well 
said  that  the  property  which  every  man  has 
In  bl8  own  labor,  as  it  is  the  original  founda- 
tion of  all  other  property,  so  It  Is  the  most 
sacred  and  Inviolable.  The  patrimony  of  the 
poor  man  lies  in  the  strength  and  dexterity 
of  his  own  hands,  and  to  hinder  his  employ- 
ing this  strength  and  dexterity  in  what  man- 
ner he  thinks  proper,  without  Injury  to  his 
neighbor.  Is  a  plain  violation  of  this  most 
sacred  property.  It  is  a  manifest  encroach- 
ment upon  the  Just  liberty  both  of  the  work- 
man and  of  those  who  might  be  disposed  to 
employ  him.  As  It  hinders  one  from  work- 
ing at  what  he  thinks  proper,  so  It  hinders 
the  others  from  employing  whom  they  think 
proper.' " 

Under  the  provisions  of  this  act  certafai 
motormen  and  conductors,  by  virtue  of  the 
"written  contracts"  In  existence  on  Jtme  1, 
1902,  are  permitted  to  contract  wlthoat  re- 
striction for  such  hours  of  labor  as  they  may 
see  fit,  while  all  others  In  the  same  class 
have  unlimited  freedom  of  contract  In  this 
behalf  on  only  60  days  in  the  year,  and  are 
restricted  for  the  remaining  305  days  In  the 
year. 

In  Carr  v.  Brown,  20  R.  I.  216,  38  Aa  9, 
38  L.  R.  A.  294,  78  Am.  St  Rep.  855,  the 
court  decided  that  a  certain  statute  operated 
to  deprive  the  plaintiff  of  property  "contrary 
to  the  law  of  the  land,  or,  as  It  is  ordinarily 
said,  without  due  process  of  law,  and  hence 
Is  In  violation  of  article  1,  {  10,  of  the  Con- 
stitution of  this  state,  and  also  of  article  14 
of  the  amendments  to  the  Constitution  of  the 
United  States."  In  Mitchell  v.  People's  Sav- 
ing Bank.  20  B.  I.  507,  40  Ati.  505,  the  court 
construed  the  provisions  of  article  1,  S  10,  of 
the  Constitution  of  this  state,  as  follows: 
"That  which  the  constitutional  provision  Is 
Intended  to  perpetuate  is  the  substance  of  the 
individual  right  of  property;"  and  to  my 
mind  this  constitutional  guaranty  Is  directly 
broken  by  the  act  under  consideration;  and 
see  State  t.  Dalton,  22  R.  I.  79,  46  Aa  234, 
48  L.  R.  A.  775,  84  Am.  St.  Rep.  81& 

Fourth.  But  the  act  not  only  restricts  tiie 
hours  of  labor  to  10  In  a  day  of  21  hours,  but 
it  requires  that  those  10  hours  of  labor  shall 
be  performed  within  12  consecutive  hours. 
In  the  case  of  those  cars  which  are  operated 
at  night,  a  motorman  or  conductor  who  be- 
gins his  10  hours  of  labor  at  6  p.  m.  must 
therefore  work  all  night  until  at  the  earliest 
4  a.  m.,  or  at  the  latest  until  6  a.  in.  In 
what  way  can  It  be  said  that  the  health  of 
the  employe  Is  preserved  by  such  a  require- 
ment, as  against  a  schedule  permitting  the 
same  employ^  to  work  for  6  hours  from  6 
p.  m.  to  11  p.  m.,  and  then  resuming  at  8  a. 
m.,  and  working  the  remaining  5  hours  until 
1  p.  m.,  thus  aftordlng  9  hours  for  sleep  and 
morning  meal,  and  ending  in  time  for  .the 
midday  meal?    Or  is  the  public  safety  In  any 
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'Wise  conserred  by  tbns  requlrliig  a  motorman 
to  be  on  what  la  practicaUy  continuous  duty 
tbroughout  the  darkness  of  every  night  with- 
out opportunity  for  enjoyment  of  the  natural 
hours  for  rest  and  sleep?    But  to  "exact"  of 
the  motorman  under  this  act  the  latter  sched- 
ule Is  made  a  penal  offeoBe,  and  is  punishable 
under  the  act  in  precisely  the  same  manner 
as    it  Is  punishable  to  "exact"  more  than  a 
total  of  10  hours'  labor  In  a  day  of  24  hours, 
to  wit.  by  a  fine  of  from  $100  to  $500.     If  It 
be    urged  that  the  latter  schedule  does  not 
provide  for  the  operation  of  the  car  during 
the  whole  night,  as  is  provided  in  the  former 
schedule,  it  may  be  replied  that  the  maxi- 
EDUzn  car  service  possible  Is  continuous  opera- 
tion day  and  night  for  21  hours;   that,  under 
a  requirement  limiting  the  hours  of  labor  of 
any  one  employ^  to  10  hours  within  such  24, 
three  reliefs  or  changes  of  employes  are  ob- 
viously   required.     After   deducting   the    10 
hours  during  which  the  first  motorman  was 
employed,  this  leaves  the  14  hours  lemalnhig 
from  11  p.  m.  to  8  a.  m.  and  from  1  p.  m.  to 
6  p.  m.  to  be  divided  between  the  two  who 
succeed  him,  either  7  hours  to  each,  or  in 
any  other  manner  not  exceeding  10  hours  In 
all   to   either  one,  in  such  manner  as  must 
necessarily  afford  opportunity  for  rest  and 
sleep  at  night  to  both,  and  without  detriment 
to  their  health  or  to  the  public  safety.     But 
If  the  motorman  who  has  this  opportunity 
for  sleep  until  11  p.  m.,  when  he  comes  on 
duty,  should  work  for  10  hours,  he  would . 
work  9  of  those  hours  until  8  a.  m.,  when  the 
first  motorman  returns,  and  his  tenth  hour 
would  be  after  1  p.  m.,  when  the  first  motor- 
man  ceases.    But  since  the  second  motorman 
began  labor  at  11  p.  m.  the  night  before,  his 
10  hours  of  labor  would  not  have  been  "ex- 
acted" within  12  consecutive  hours,  and  the 
I>enalty  of  a  fine  of  from  $100  to  $a00  Im- 
posed In  the  act  is  a  second  time  incurred. 
This  would  seem  incredible  if  it  were  not 
literally  true.    To  my  mind  such  restrictions 
seem  wholly  arbitrary  and  unwarrantable  by 
any  considerations  affecting  the  public  safety 
or  otherwise. 

To  restrict  the  right  to  labor  to  the  12 
hours  of  day  or  night  next  succeeding  the 
commencement  of  such  labor  is,  in  effect, 
to  prescribe  arbitrarily  by  law  the  hours  of 
the  day  or  night  In  which  a  man  may  work 
and  those  in  which  he  may  not  do  the  same 
work.  Under  this  act  he  can  only  contract 
for  10  hours'  labor  in  24,  and  he  la  thus  re- 
stricted and  deprived  of  the  right  to  labor 
on  any  day,  if  he  will,  for  14  hours  of  the 
24,  or  for  more  than  half  of  his  whole  life- 
time. But  this  last  restriction  makes  it  a 
penal  offense  if,  having  entered  upon  bis  10 
hours  of  labor,  he  rests  for  more  than  2 
hours  before  he  is  required  to  complete  his 
day's  work. 

Again,  the  same  hours  of  day  or  night  are 

not  prescribed  for  all;  nor  does  this  statutory 

work  period  necessarily  recur  daily  on  the 

same  hours  for  the  same  man.    To  apply  the 
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test  to  the  motorman  above  supposed,  this 
act  prohibits  the  first,  who  begins  labor  at 
6  p.  m.,  from  making  a  contract  to  labor 
after  6  a.  m.,  and  literally  deprives  him  of 
the  right  to  labor  at  his  calling  by  day,  and 
restricts  his  right  to  labor  to  the  hours  of 
the  night;  while  bis  successor,  who  does  not 
begin  labor  until  11  p.  m.,  cannot  labor  after 
11  a.  m.,  and  must  labor  partly  by  day  and 
partly  by  night  Thus,  under  this  act,  It  is 
clear  that  no  valid  contract  can  be  made  for 
even  10  hours'  daily  labor,  unless  those  10 
hours  are  to  fall  vrithln  the  period  of  12  con- 
secutive hours. 

To  Impose  restrictions  such  as  these  is 
clearly  a  deprivation  both  of  liberty  and  of 
property,  within  the  provisions  of  article  1, 
i  10,  of  the  Constitution. 

Fifth.  But  In  the  event  that  labor  for  the 
period  supposed  has  been  "exacted"  of  the 
street  railway  motorman  in  question,  he  not 
having  a  "written  contract"  with  the  com- 
pany on  Jnne  1,  1902,  and  the  lalx>r  is  "ex- 
acted" on  some  day  on  which  the  law  is  in 
force,  and  not  on  Sunday  or  any  other  legal 
holiday,  what  Is  the  penalty  therefor  provid- 
ed by  the  act,  and  on  whom  does  it  fall? 

Unquestionably  this  Is  a  penal  statute,  and 
as  such  it  must  be  construed  strictly.  It 
seeks  to  make  a  statutory  offense  out  of  an 
act  not  hitherto  unlawful  and  not  malum  in 
se.  It  is  elementary  that  statutory  offenses 
are  not  to  be  enlarged  by  implication,  and 
that,  unless  the  terms  of  the  statute  specific- 
ally include  the  exact  offense,  there  can  be 
no  violation  of  it. 

The  second  clause  of  section  1  contains  the 
only  prohibition  to  be  found  in  the  act,  and 
it  is  as  follows:  "No  officer  or  agent  of  any 
corporation  operating  street  cars  of  whatever 
motive  power  shall,  on  any  day.  exact  from 
any  of  its  employ^  more  than  the  said  ten 
hours'  work  within  the  twenty-four  hours  of 
the  natural  day,  and  within  twelve  consecu- 
tive hours.    Provided,"  etc. 

The  expression  "natural  day,"  which  Is 
here  used,  is  defined  In  Bouvler's  Law  Diet, 
sub  nom.,  to  be  "the  period  of  time  elapsing 
between  sunrise  to  sunset"  Though  the 
words  are  used  in  a  penal  statute,  if  It  be 
assumed  that  they  are  intended  to  mean  a 
period  of  24  consecutive  hours,  whether  be- 
ginning at  midnight  as  in  the  civil  day,  at 
sunrise,  at  noon,  or  at  any  other  time  (al- 
though the  crime  of  burglary  cannot  be  com- 
mitted in  the  hours  of  the  "natural  day"  as 
above  defined  by  the  authority  cited),  then 
the  officers  and  agents  of  these  companies 
are  forbidden  to  exact  labor  contrary  to  the 
provisions  of  the  statute.  "Ejxacttng"  labor, 
and  "exacting"  labor  only.  Is  that  which  Is 
prohibited.  But  what  Is  it  to  "exact"  labor? 
In  a  sense,  labor  cannot  be  "exacted"  of  a 
free  man.  It  at  least  and  of  necessity  Im- 
plies a  demand  and  a  compliance  with  that 
demand  in  some  way,  whether  that  demand 
be  made  lawfully  or  unlawfully,  by  virtue 
of  the  terms  of  an  existing  contract  or  by 
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superior  forc&  But  can  It  be  said  that  that 
which  a  man  freely  volunteers,  or,  it  may 
be,  even  desires,  is,  In  any  criminal  sense, 
"exacted"  from  liim?  But,  without  further 
consideration  of  this  point,  it  may  be  assum- 
ed that  there  has  been  an  "exaction"  of 
labor  in  any  manner  or  by  any  act  which 
the  statute  makes  an  exaction.  Wliat,  then, 
is  the  consequence? 

The  only  penalty  therefor  is  contained  in 
section  8,  which  is  as  follows:  "Any  street 
railway  corporation  ylolating  the  prorlsions 
at  the  preceding  sections  of  tills  act  shall  be, 
fined  not  less  than  $100  nor  more  than  $500, 
one-half  thereof  to  the  use  of  the  complain- 
ant and  the  other  half  to  the  use  of  the 
state."    Pub.  Laws,  c.  1004. 

It  will  be  observed,  flrat,  that  there  Is  no 
penalty  for  the  employ^  who  works  longer 
than  the  siiecifled  term;  and,  second,  that 
there  la  no  penalty  Imposed  upon  the  "officer 
or  agent"  who  "exacts"  the  labor,  the  statute 
differing  in  this  reajject  very  materially  from 
the  Massachusetts  statute  (cap.  106,  {  70, 
Bev.  Laws  1802),  on  which  the  act  in  ques- 
tion Is  apparently  modeled  in  part,  and  which 
Is  as  follows:  "Whoever  violates  a  provision 
of  this  chapter  for  which  no  specific  penalty 
Is  provided,  shall  be  punished  by  a  fine  of 
not,  more  than  $100."  And  the  New  Jersey 
act  of  1887,  upon  the  same  subject,  from 
which  other  parts  of  the  act  under  consider^ 
ation  are  evidently  drawn,  provides,  in  sec- 
tion 2  thereof,  "that  it  shall  be  a  misdemean- 
or for  any  officer  or  agent  of  any  such  cor- 
poration to  exact,"  etc.  Laws  1887,  p.  14S, 
c.  112. 

Unquestionably,  under  either  of  these  acts, 
the  officer  or  agent  could  be  personally  pun- 
ished; but  in  this  act,  while  the  officer  or 
agent  is  prohibited,  there  is  no  penalty  pro- 
vided for  the  punishment  of  the  indivldaal 
who  so  violates  the  act,  but  the  penalty  is 
visited  upon  the  corporation  only. 

If  it  be  replied  tliat  a  corporation  acts  only 
through  its  officers  and  ii  gents,  and  that  their 
acts  are  the  acts  of  the  corporation,  it  may 
be  rejoined  that  such  is  the  case  only  when 
they  are  clothed  with  corporate  power,  and 
are  acting  within  the  sphere  of  their  author- 
ity, and  not  otherwise,  and  that  they  are  not 
presumed  to  so  act  when  the  statute  pro- 
hibits such  act  to  be  done.  But  this  statute 
always  Imposes  a  penalty  upon  the  corpora- 
tion, and  never  upon  the  individual  offender, 
whether  he  acts  by,  without,  or  against  the 
corporate  power  and  Instruction.  And  ttiis 
penalty  is  a  fine  which  is  to  be  paid  by  the 
'  corporation,  and  which,  of  course,  deprives 
the  stockholders  therein  of  theh:  property  by 
that  amount.  In  so  far  as  this  act  thus  visits 
a  penalty  ujran  the  stockholders,  it  Is  un- 
questionably In  contravention  of  article  1,  | 
10,  of  the  Constitution.  But  inasmuch  as  no 
fine  can.  In  any  event,  ever  be  Imposed  upon 
the  agent  or  officer  who  violates  the  pro- 
visions of  the  act,  the  real  offender  always 
goe»  unpunished,  and  the  real  punishment 


always  tails  on  tbe  stockholden,  even  when 
the  act  lias  been  violated  in  contraventioa  ot 
their  express  authority. 

To  the  constitutionality  of  such  legislatioD 
I  cannot  assent,  whether  it  is  sought  to  be 
Justified  as  a  valid  exercise  of  the  police 
power  or  as  an  exercise  of  the  reserved  right 
to  alter  and  amend  the  charters  of  incorpora- 
tion of  the  several  companies  affected  there- 
by. 

Section  2  of  the  act  provides  "that  U  is 
the  true  intent  and  purpose  of  this  act  to 
limit  the  usual  hours  of  labor  of  the  em- 
ployfis  of  street  railway  corporationa,  as 
aforesaid,  to  ten  hours'  actual  work  a  day, 
to  be  performed  within  a  period  of  twelve 
consecutive  hours,  as  aforesaid,  whether  such 
employes  be  employed  by  the  trip,  the  Job. 
the  hour,  the  day,  the  week,  or  any  other 
manner."    Pub.  Laws,  a  1004. 

If  the  hours  of  labor  in  any  lawful  calling 
may  be  thus  limited  by  law  to  ten  in  each 
day,  beyond  the  power  of  either  party  to  in- 
crease, if  not  to  diminish,  them,  it  follows 
that  they  may  be  limited  to  eight  or  to 
twelve,  or  to  any  other  number  of  hours.  In 
like  manner  and  with  like  effect;  thus  sul>- 
stituting  for  the  constitutional  right  of  In- 
dividual liberty  of  contract  the  transient  and 
fiuctnatlng  will  of  a  legislative  majority, 
which,  both  plutocrat  and  demagogue,  will 
unceasingly  strive  to  control,  and  against 
which  the  Individual  will  be  powerless  to 
defend— alike  helpless,  whether  the  legislative 
spoliation  of  tbe  employer  or  the  industrial 
servitude  of  the  employ^  shall  for  the  hour 
prevail. 

And  if  the  foregoing  observations  shall 
seem  to  have  been  directed  less  to  the  limits 
of  the  legislative  power  over  quasi  public 
corporations  than  to  the  limits  of  the  same 
power  over  the  citizen,  it  ia  sufficient  to  re- 
ply that  the  latter  is  the  graver  .and  liigher 
question  by  as  much  as  the  man  is  above 
the  dollar. 

For  the  reasons  above  set  forth,  I  am  ot 
the  opinion  that  tbe  act  in  question  Is  nn- 
constltutional  in  the  particulars  enumerated, 
and  is  wholly  void.  It  follows  from  the  un- 
constitutionality ot  the  act,  and  as  a  neces- 
sary conclusion,  that  a  street  railway  con- 
ductor, gripman,  or  motorman  may  freely 
contract  for  such  hours  of  labor  with  his 
company  as  may  l>e  agreed  upon  between 
them. 

JOHN  TAQGARD  BLODOETT. 


HARTFORD     STEAM    BOILESt     INSPBC- 

TION  &  INS.  CO.  V.  HBNBT  SON- 

NBBORN  &  CO. 

(Court  of  Appeals  of  Maryland.     Sfarch  81, 

1908.) 

INSCRANCB  —  STflAU    BOILERS— BXPLOSIOMS- 
AUTOMATIC  FIRB  EXTINQUISHBR— OAM- 
AQB  BY  WATBR— LtABIUTT. 
1.  Defendant  insured  plaintiff  against  all  Im- 
mediate loss,  except   by  nre,  to   assured's  prop«f^ 
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t7,  caused  by  the  explosion  of  steam  boilers  on 
plaintiff's  premises.  The  bnilding  in  which  the 
boilers  were  located  was  equipped  with  an  auto- 
matic si^inkler  fire  eztinguiahine  system,  and, 
on  an  explosion  of  a  pipe  attached  to  one  of 
the  boilers,  large  quantities  of  steam  escaped  in- 
to the  cellar,  which  melted  the  heads  of  the 
sprinklers,  from  which  large  quantities  of  wa- 
ter escaped,  injuring  merchandise  stored  there- 
in. Befa,  that  the  explosion  of  the  pipe  was 
the  proximate  cause  of  lixe  loss  sustained,  and 
the  insurer  was  liable  therefor. 

Appeal  from  Superior  Court  of  Baltimore 
City;  J.  Upshur  Dennis,  Judge. 

Action  by  Henry  Sonneborn  &  Co.  against 
the  Hartford  Steam  Boiler  Inspection  &  In- 
surance Company.  From  a  Judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Affirm- 
ed. 

Argued  before  McSHERBY,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEABCE, 
SCHMUCKEB,  and  JONES,  JJ. 

John  N.  Steele  and  Albert  C.  Bltchle,  tor 
appellant    Leon  Oreenbaum,  for  appellees 

BRISCOE,  J.  This  Is  an  action  on  an  In- 
surance policy  Issued  by  the  appellant  com- 
pany to  the  appellees  to  recover  loss  and 
damage  to  the  property  of  the  assured,  con- 
tained in  certain  premises  occupied  by  the 
appellees  as  a  wholesale  clothing  bouse,  at 
the  comer  of  Eutaw  and  German  streets, 
Baltimore,  caused  by  the  explosion  of  a 
steam  boiler  Insured  therein.  The  policy  of 
Insurance  sued  on  Is  dated  the  25tb  of  Au- 
gust, 1880,  and  Insured  the  appellees  "against 
all  Immediate  loss  or  damage,  except  by  fire, 
to  tbe  property  of  the  assured,  or  to  property 
of  others  for  which  the  assured  may  be  li- 
able, wherever  located,  caused  by  the  explo- 
sion, collapse  or  rupture  of  either  of  two 
horizontal  steam  boilers,  on  the  premises  of 
the  assured."  The  plaintiff  alleges  in  the 
declaration,  as  the  cause  of  the  accident, 
that  on  the  4th  day  of  April,  19Q2,  while  the 
policy  was  In  force,  the  cast-iron  elbow  of  the 
Uowplpe  of  one  of  tbe  two  boilers  which 
were  Insured,  and  which  were  In  the  cellar 
of  the  building,  exploded,  and  In  consequence 
thereof  large  quantities  of  heated  steam  es- 
caped and  damaged  the  property  In  the  cellar 
of  the  building.  It  also  states,  as  a  further 
and  Immediate  consequence  of  the  escape  of 
the  steam,  that  the  beads  of  certain  sprin- 
klers In  the  automatic  sprinkler  system  in  the 
cellar  were  melted,  and  large  quantities  of 
water  escaped  through  these  heads  and  dam- 
aged certain  merchandise  of  the  plaintiff, 
whereby  loss  and  damage  were  incurred  to 
the  amount  of  $2,140.86.  By  a  bill  of  par- 
ticulars died  by  the  plaintiff  on  demand,  It 
appears  that  one-half  of  the  loss  was  caused 
by  the  escape  of  heated  steam  from  the 
blowpipe,  and  the  remaining  one-half  by  tbe 
escape  of  water  ttarougb  tbe  heads  of  the 
automatic  sprinkler  system.  Tbe  defendant) 
in  the  case  concedes  its  liability  under  the 
policy  of  Insurance  for  loss  directly  caused 
by  the  steam,  but  resists  payment  for  the 


loss  caused  by  water  from  tbe  automatic 

sprinklers. 

There  were  two  questions  submitted  to  tbe 
court  below,  and  they  were:  First.  What 
amount  of  damage  was  caused  by  steam, 
and  what  by  water  from  tbe  sprinklers? 
Second.  Is  the  defendant  liable  at  all,  under 
the  policy,  for  loss  caused  by  the  water? 

The  proof  in  the  case,  we  think,  was  amply 
sufficient  to  sustain  the  conclusion  reached 
by  tbe  court  below  upon  the  first  question; 
but,  being  one  of  fact.  It  is  not  before  us  for 
review. 

The  second  and  controlling  question  de- 
pends for  Its  solution  upon  the  construction 
to  be  placed  upon  the  words  "Immediate  loss 
or  damage,"  used  in  the  policy  of  Insurance, 
and  Is  distinctly  raised  by  the  prayers  in  the 
case.  The  court  ruled,  by  tbe  plaintiff's 
prayer,  that  under  the  evidence  the  defend- 
ant was  liable  for  the  loss  and  damage  caus- 
ed by  tbe  contact  of  the  steam  and  water 
from  tbe  boiler  with  the  merchandise,  and 
also  for  the  damage  by  the  water  escaping 
from  the  sprinkler  system.  The  defendant's 
prayer,  which  was  rejected  by  the  court,  sub^ 
mltted  the  proposition  that  the  plaintiff  was 
not  entitied  to  recover  under  the  policy  for 
the  damage  done  by  water  from  the  sprlu- 
'  klers. 

Now,  it  would  extend  this  opinion  beyond 
what  is  necessary  to  review  In  detail  all  of 
tbe  evidence  submitted  in  the  case,  and.  In 
view  of  the  well-settled  decisions  of  this 
court,  to  go  Into  an  examination  of  those 
from  other  states  cited  In  argument 

The  undisputed  facts  show  that  the  explo- 
sion of  the  boiler  In  tbe  cellar  was  tbe  direct 
and  efficient  cause  of  the  damage  and  loss  to 
the  property.  The  escaped  steam  from  this 
boiler,  by  reason  of  the  heat,  melted  the 
solder  on  the  sprinkler  heads,  and  set  In  mo- 
tion the  water  which  caused  tbe  damage. 
The  witness  Sonneborn  testified  that  there 
was  In  the  basement  of  the  building  at  the 
time  he  moved  into  It,  and  when  the  policy 
was  effected,  what  Is  known  as  the  auto- 
matic sprinkler  system  for  the  extinguish- 
ment of  fire,  and  this  system  was  almost  In- 
dispensable In  mercantile  establishments. 
He  described  it  as  consisting  of  a  series  of 
pipes  which  run  along  the  ceiling;  that  these 
pipes  are  charged  with  water,  and  are  fitted 
out  with  iron  jets,  with  glass  heads  on  them; 
that  the  heads  are  soldered  with  a  certain 
solution,  which  will  melt  at  a  certain  degree 
of  heat;  that  as  soon  as  the  solder  is  melted 
the  glass  heads  fall  off,  thus  opening  the  Jet 
and  permitting  the  water  to  come  out  and 
fall  on  merchandise  below,  protecting  It  from 
fire;  and  that  escaping  steam  would  be  hot 
enough  to  melt  the  solder.  And  It  Is  admit- 
ted that  the  damage  to  the  property  was  oc- 
casioned In  two  ways:  First,  by  the  steam 
acting  Immediately  upon  the  goods  them- 
selves; and,  secondly,  by  acting  immediately 
upon  the  sprinkler  system. 

While  the  appellant  concedes  Its  liability 
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for  the  loss  caused  by  the  explosion  of  the 
boiler,  it  is  urged  in  argument  that  between 
the  explosion  of  the  boiler  and  the  damage 
caused  by  water  from  the  sprinklers  there 
Interyened  a  new  and  Independent  agency, 
to  wit,  the  automatic  sprinkler  system,  and 
the  damage  caused  by  the  water  was  tmme- 
dlntely  and  directly  due  to  this  Independent 
ngency,  and  only  remotely  to  the  explosion 
of  the  boiler.  The  appellant's  position,  un- 
der tbe  facts  and  drcnmstances  of  the  case 
at  bar,  we  do  not  think  Is  supported  by  the 
rules  of  construction  applicable  to  policies 
of  insurance  containing  a  similar  clause  of 
indemnity,  as  stated  by  the  cases  and  au- 
thorities. The  word  "Immediate,"  used  in 
reference  to  "loss  and  damage,"  in  a  policy 
of  insurance,  must  be  given  a  reasonable 
construction;  and  It  is  held  to  mean  direct 
or  proximate  cause,  as  distinguished  from  a 
remote  cause.  Rokes  v.  Amazon  Ins.  Co.,  61 
Md.  612,  S4  Am.  Rep.  323;  New  Tork  Ex- 
press Co.  V.  Traders'  Co.,  132  Mass.  377,  42 
Am.  Rep.  440;  Ermentrout  t.  Girard  Fire  Ins. 
Co.,  63  Minn.  308,  65  N.  W.  633,  30  L.  R.  A. 
846,  56  Am.  St.  Rep.  481.  The  rule  as  to  the 
determination  of  wtiat  is  proximate  and  re- 
mote cause  has  been  the  cause  of  much  legal 
refinement,  and  has  frequently  been  applied 
In  this  court.  It  was  expressly  said  in  the 
case  of  B.  &  P.  R.  Co.  v.  Reaney,  42  Md. 
117,  that  courts  adopt  the  practical  rule  that 
the  efficient  and  predominating  cause  in  pro- 
ducing a  given  event  or  effect,  though  there 
may  be  subordinate  and  dependent  causes 
In  operation,  must  be  looked  to  in  determin- 
ing the  rights  and  liabilities  of  the  parties 
concerned.  In  the  case  of  Transatlantic  Piri? 
Insurance  Co.  v.  Dorsey,  56  Md.  80,  40  Am. 
Rep.  403— a  somewhat  analogous  case — 
where  a  suit  was  brought  on  a  policy  of  In- 
surance against  loss  by  fire,  and  tbe  policy 
contained  an  exemption  from  liability  by  ex- 
plosion of  any  kind,  unless  fire  ensues,  and 
then  for  loss  by  fire  alone,  it  was  held  that, 
upon  reason  and  the  established  rules  of 
construction,  such  loss  should  be  regarded 
as  within  the  risk  assumed  by  the  insurers. 
In  such  case  the  fire  is  the  direct  and  effi- 
cient cause  of  the  loss,  and  tbe  explosion 
but  the  incident;  and,  if  the  insurers  Intend 
to  exclude  such  liability,  they  must  do  so 
by  plain  and  unambiguous  terms.  The  proof 
In  that  case  showed  that  the  fire  originated 
in  consequence  of  a  violent  tornado  blowing 
tbe  fire  tlu-ough  the  steam  drum,  and  so 
bringing  It  in  contact  with  escaping  gases 
and  air,  causing  by  the  fire  an  explosion.  In 
the  case  at  bar  the  existence  of  the  automatic 
sprinkler  in  the  cellar  was  known  to  the 
company  at  the  time  of  the  issuing  of  the 
policy  of  insurance,  and  the  outpouring  of 
the  water  from  the  sprinklers  was  the  inevi- 
table consequence  of  the  explosion  of  the' 
boiler.  The  active  and  efficient  cause  that 
put  in  motion  the  water  was  clearly  the  heat 
from  the  explosion,  and  not  the  Intervention 
cf  any  new  and  Independent  agency.    The 


explosion  of  the  boiler  was  therefore  the  di- 
rect and  proximate  cause  of  the  damage,  and 
this  cause  being  within  the  clause  of  tbe  pol- 
icy which  insured  against  "all  Immediate 
loss  and  damage,  except  by  fire,"  tbe  appel- 
lant Is  liable  for  the  risks  assumed  under  the 
policy. 

We  find  no  such  error  In  the  rulings  of  tbe 
court  on  the  bills  of  exceptions  relating  to 
the  admissibility  of  eviderce  as  would  entitle 
tbe  appellant  to  a  reversal  of  the  Judgrment, 
and  for  the  reasons  given  it  will  be  affirmed. 
Judgment  afiirmed,  with  costs. 


STATE,  to  Use  of  MEIDLING  et  aL,  v.  UNIT- 
ED RYS.  &  ELECTRIC  CO.  OP 
BALTIMORE. 

(Court  of  Appeals  of  Maryland.    April  1,  1903.) 

BLBOTRIC  RAILWAT— TRACKS  IN  OPEN  COUN- 
TRT-CROSSINGS— NEOLIOBNCS  —  CONTRIBU- 
TORT  NBOLIQBNCE— HVIDBNCB  —  SUPFICIEN- 
CY. 

1.  Though  an  dectrie  railway  is  negligent  in 

running  a  car  at  a  higher  rate  of  speed  than  al- 
lowable, and  in  failing  to  give  signals,  its  negli- 
gence does  not  excuse  that  of  one  who,  seeing 
a  car  approaching,  drives  across  the  track  with- 
out again  looking,  relying  on  his  own  estimate 
that  he  can  make  the  crossing  in  safety. 

2.  One  about  to  cross  the  tracks  of  an  elec- 
tric railway  in  the  nighttime,  and  in  the  open 
countiy,  saw  a  car  rapidly  approaching  from 
one-half  to  two  or  three  blocks  distant,  and 
drove  across  the  track  without  again  looking. 
His  vehicle  was  struck  by  the  car,  and  he  was 
killed.  There  was,  at  the  time  he  looked,  a 
signal  at  the  nearest  crossing,  which,  it  olieyed 
by  the  operators  of  the  car,  would  have  requir- 
ed it  to  stop  there,  but  there  was  no  evidence 
that  deceased  saw  the  light,  or  knew  what  it 
meant.  Beld,  that  he  was  g^iilty  of  contributory 
negligence. 

Appeal  from  Baltimore  City  Court;  George 
N.  Sharp,  Judge. 

Action  by  the  state  of  Maryland,  for  the 
use  of  Annie  Meidling  and  others,  against 
the  United  Railways  &  Electric  Company  of 
Baltimore.  From  a  Judgment  for  defendant. 
plaintiff  appeals.    Affirmed. 

Argued  before  McSHBRRT,  0.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PKARCK,  and 
SCHMUCKER,  JJ. 

William  Cotton  and  Wm.  S.  Bryan,  Jr., 
for  apppllant.  Fielder  C.  Slingluff  and  George 
Dobbin  Pennlman,  for  appellee. 


FOWLER,  J.  This  Is  an  action  to  recover 
damages  for  the  use  of  the  widow  and  infant 
children  of  John  Meidling,  who  was  fafciliy 
injured  by  one  of  the  cars  of  the  United 
Railways  &  Electric  Company  of  Baltimore 
at  the  intersection  of  First  avenue  and  Fif- 
teenth street.  At  the  close  of  the  plalntifTs 
testimony  the  court,  at  the  Instance  of  the 
defendant,  withdrew  the  case  from  the  Jury 
on  the  ground  that  by  the  undisputed  evi- 
dence in  tbe  cause  the  negligence  of  the  de- 
ceased directly  contributed  to  the  accident 
which  caused  bis  death.  The  single  question 
presented  by  this  appeal  is  whether  there  was 
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error  committed  In  glTing  the  Instmction  Just 
mentioned. 

It  appenrs  from  the  evidence  that  the  de- 
ceased,   together    with    a    companion,    Mrs. 
Plitts,  was,  on  the  evening  of  the  7tb  Feb- 
ruary,  1001,  after  dark,   between  7  and  8 
o'clock,  driving  along  First  avenue,   which 
Is  a  public  thoroughfare.    They  were  driving 
west  approaching  Baltimore,  and  had  reach- 
ed Fifteenth  street,  on  which  the  tracks  of 
the   defendant   company   are   laid.     At   this 
crossing  the  view  in  both  directions  on  Fif- 
teenth  street  Is  unobstructed,   and  an   ap- 
proaching car  could  be  seen  by  persons  on 
Fh-st  avenue  before  going  upon  the  tracks 
of  the  railway.    Indeed,  the  evidence  Is  clear 
and  uncontradicted  that  both  the  deceased 
and  his  companion  saw  the  car  before  at- 
tempting to  cross.     Mrs.  Plitts  testified   as 
follows:     "I  saw  the  car.    It  looked  like  it 
was  squares  away.    We  could  see  It  plainly, 
which  we  did  see,  and  we  had  plenty  of  time 
to  cross,  and  we  made  no  effort  to  hurry,  or 
anything  else,  because  it  was  time  enough 
to   cross,    because   the   car   was   over   two 
squares  ofF.    He  got  up,  and  looked  out  the 
sides  of  the  wagon.    It  had  no  curtains  on 
It    He  raised  himself,  and  looked  lK>th  ways, 
and  I  looked  myself."    It  also  appears  from 
the  evidence  that  the  railroad  on  Fifteenth 
street  was  a  T-rall  construction,  and  that  the 
way  called  Fifteenth  street  runs  through  the 
open   fields,   and  was  not  a   thoroughfare. 
From  the  comer  where  the  accident  occurred 
there  was  a  clear  and  unobstructed  view  for 
two  blocks  up  Fifteenth  street,  from  whence 
the  car  was  approaching;  and  the  headlight 
was  burning  full.    There  were  only  two  oth- 
er witnesses  who  saw  the  accident,  and  their 
testimony  substantially  agrees  with  that  of 
Mrs.  Plitts. 

Cnn  there  be  any  doubt,  under  the  state  of 
case  here  presented,  tbat  the  unfortunate 
man  who  was  killed  was  guilty  of  gross  con- 
tributory negligence  under  the  decision  of 
this  court  applicable  to  electric  railroads  in 
the  open  country  7  In  McNab  v.  United  Kys. 
Ck>.,  94  Md.  719,  51  Atl.  421,  we  said:  "The 
construction  out  in  the  open  country,  where 
this  accident  happened.  Is  altogether  different 
from  that  upon  the  streets,  where  flat  rails 
are  used,  and  where  no  cross-ties  are  visible. 
The  rate  of  speed  at  which  cars  run  in  the 
country  la  from  twenty  to  tweoty-flve  miles 
an  hour,  whilst  that  permitted  in  the  city  Is 
very  much  less.  The  danger  of  collision  with 
a  car  is  more  Imminent  when  crossing  these 
tnicks  In  the  country  than  it  is  when  driving 
ovor  or  along  street  railway  tracks  in  a  dty." 
Again:  '^he  conditions  as  to  construction, 
location,  and  speed,  and  the  danger  incident 
to  crossing  the  tracks  being  precisely  the 
same  in  this  instance  as  they  would  have 
been  had  the  motive  power  been  steam,  the 
legal  principles  defining  contributory  negli- 
gence cannot  l>e  different  merely  because  the 
niotlve  power  was  electricity."  If  we  ap- 
plied to  the  situation  in  the  McNab  Case  the 


rule  which  governs  and  defines  the  character 
of  care  which  must  t>e  observed  in  approach- 
ing a  steam  railway,  it  would  seem  to  fol- 
low that  the  same  rule  Is  applicable  here. 
The  conditions  are  substantially  similar. 
Here,  as  there,  we  have  an  electric  railway 
running  through  the  open  country,  with  a 
T-rall  construction.  It  is  evident  from  all 
the  evidence  that  we  have  here,  as  there,  a 
rapidly  approaching  car  In,  the  sight  of  the 
traveler,  who,  in  spite  of  the  fact  that  be 
saw  it.  drove  leisurely  on  the  track,  and  was 
run  over  and  killed.  It  is  conceded,  of 
course,  that  the  defendant  was  negligent  In 
falling,  perhaps,  to  give  signals,  and  In  run- 
ning at  a  higher  rate  of  speed  than  was  al- 
lowable; but  under  all  the  authorities  such 
negligence  of  the  defendant  does  not  palliate 
or  excuse  the  negligence  of  the  plaintiff. 
Thus,  in  McNab's  Case,  it  is  said:  "No  mat- 
ter bow  negligent  the  company's  servants 
may  have  been  in  failing  to  give  signals  or 
warnings  of  the  approach  of  the  car  to  the 
crossing,  Mrs.  McXab,  after  she  saw  the  dan- 
ger of  leaving  a  place  of  safety,  and  of  at- 
tempting to  cross  directly  in  front  of  the  rap- 
idly moving  car,  was,  when  she  drove  for- 
ward, equally  guilty  of  negligence  which  im- 
mediately contributed  to  the  infliction  of  the 
injury  which  she  sustained;  and  that  con- 
tributory negligence  is  a  bar  to  a  recovery 
on  her  part."  The  testimony  iB  that  when 
the  deceased  and  his  companion  first  saw  the 
car  it  was  from  a  half  block  to  two  or  three 
or  several  blocks,  or,  as  Mrs.  Plitts  said, 
"squares  away,"  and  it  does  not  appear  that 
they  again  looked  before  attempting  to  cross. 
This  certainly,  under  the  circumstances  of 
this  case,  was  negligence.  It  was  held  by 
the  Supreme  Court  of  Pennsylvania  In  Kee- 
nan  v.  Union  Traction  Co.,  202  Pa.  107,  51 
Atl.  742,  58  L.  R.  A.  217,  that  it  is  contribu- 
tory negligence,  when  attempting  to  drive 
across  the  tracks  of  an  electric  railroad,  even 
in  the  country,  where,  at  a  distance  of  35 
feet  from  the  track,  one  can  look  along  the 
track  800  feet,  and,  seeing  no  car  coming, 
walks  his  horse  across  the  track  without 
again  looking  for  a  car.  It  was  held  to  be 
his  duty  to  continue  to  look  until  the  track 
Is  reached.  In  the  course  of  the  opinion 
Brown,  J.,  said:  "But  his  misfortune  is  that 
he  was  careful  but  for  an  instant,  when  he 
should  have  continued  to  be  watchful  until 
the  track— the  real  point  of  danger— was 
reached.  If  he  had  continued  -  to  look,  he 
could  have  seen  the  car.  Just  as  those  within 
saw  his  team  100  feet  in  front  of  it,  when  the 
horse  was  on  or  approaching  the  track.  It 
is  not  conceivable  that  the  plaintiff  could  not 
have  avoided  the  collision  if  he  had  contin- 
ued to  look."  Now,  if  the  injured  person  in 
the  case  Just  cited,  who  did  not  see  the  car 
when  he  looked,  was  guilty  of  negligence  be- 
cause be  drove  on  the  track  without  contin- 
uing to  look,  it  seems  to  us  for  a  still  strong- 
er reason  must  the  deceased  In  this  case  be 
held  negligent,  for,  with  his  eyes  open,  and 
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after  seeing  the  car  approaching,  he  attempt- 
ed to  cross,  as  described  by  the  witnesses,  In 
a  slow  trot,  witboat  in  the  least  hastening 
hla  speed. 

The  danger  of  adopting  a  rale  which  per- 
mits the  traveler,  when  he  sees  a  car  rapidly 
approaching,  especially  at  night,  to  make  a 
nice  matfaematloal  calculation  as  to  whether 
he  can  with  safety  drive  over  the  track  be- 
fore the  car  reaches  the  crossing,  is  lIlu8trat-> 
ed  by  the  facts  of  this  case.  One  of  the  wit- 
nesses thought  the  car  was  squares  away, 
and  another  only  half  a  square  distant,  as 
the  deceased  and  Mrs.  Plltt«  approached  the 
crossing.  If  the  calculation  made  by  the  de- 
ceased had  been  correct,  be  would  doubtless 
have  crossed  In  safety;  but  his  calculation, 
as  often  happens,  when  calculations  are  made 
in  the  dark,  was  fatally  erroneous.  Tbe  only 
safety,  under  such  circumstances  as  we  have 
in  this  case,  Is  for  the  traveler  to  adhere  to 
the  rule  which,  as  we  have  seen,  was  adopted 
by  the  Supreme  Court  of  Pennsylvania  in 
Keenan  v.  Union  Traction  Co.,  supra,  rather 
than  that  which  was  advocated  by  counsel 
for  appellants,  which  allows  the  traveler  to 
make  a  rapid  calculation  In  the  dark,  and 
holds  the  railway  company  responsible  for 
the  damage  resulting  from  errors  committed 
by  the  calculator. 

It  was  contended  that  the  deceased  had  a 
right  to  suppose  there  was  no  danger  in 
crossing,  because  there  was  a  signal  at  First 
avenue,  which,  if  obeyed  by  tbe  employes  of 
tbe  defendant,  would  have  required  the  car 
to  stop  there.  But  there  is  no  evidence  in 
the  case  that  the  deceased  was  misled  by 
tills  light,  or  that,  relying  upon  it,  he  be- 
lieved he  could  cross  in  safety.  Indeed,  there 
is  no  evidence  that  he  saw  the  red  light  sig- 
nal, or  knew  what  it  meant  Mrs.  Plitts 
says  there  was  a  big  red  light  at  the  crossing, 
but  what  it  signified  she  did  not  know,  or, 
if  she  knew,  she  does  not  tell  us.  We  can- 
not assume  that  the  deceased  saw  this  red 
light,  and  then  assume  that  he  knew  what 
it  signified,  and  further  assume  that  he  was 
thereby  misled  and  deceived. 

From  what  we  have  said  it  will  be  seen 
that  we  entirely  agree  with  the  ruling  of  the 
learned  Judge  below  in  taking  the  case  from 
the  jury  by  reason  of  the  contributory  negli- 
gence of  the  deceased,  John  Meidllng. 

Judgment  afllrmed. 


STATE  T.  BLAKENBY. 

(Oonrt  of  Appeals  of  Maryland.     March  81, 

1903.) 

INTOXICATING   LIQUORS— LOCAL  OPTION  LAW 
—SEVERAL  VIOLATIONS— INDICTMENT- 
JOINDER— DEMURRER— ELECTION. 

1.  An  indictment  for  violation  of  a  local  op- 
tion law,  charging  in  several  counts  the  sale  of 
intoxicating  liquors  to  one  person,  the  giving 
away  of  snch  liquors  to  another,  and  tbe  keep- 

T  L  Sm  Indictment  and  Information,  ToL  17,  Cent. 
Dig.  H  418,  420. 


ing  in  possession  by  defendant  of  saeh  liqnor? 
to  be  used  by  snch  other,  and  with  allowing  his 
place  of  business  to  be  a  depository  for  snch  liq- 
uors, was  not  demnrrable  on  the  ground  that 
distinct  and  disconnected  criminal  charges  were 
improperly  joined. 

2.  Where  an  indictment  in  several  counts  al- 
leged several  distinct  violations  of  a  local  op- 
tion law,  it  was  within  the  discretion  of  tbe  trial 
conrt  to  require  the  state  to  elect  aa  to  which 
it  would  rely  on,  where  defendant  would  be 
prejudiced  by  the  allowance  of  a  single  trial  on 
all  the  counts. 

Appeal  from  Circnlt  Court,  Kent  County. 

William  A.  Blakeney  was  indicted  for  vio- 
lation of  the  local  option  law,  and  from  an 
order  sustaining  a  demurrer  to  the  indictment 
tbe  state  appeals.     Reversed. 

Argued  before  McSHERBY,  C.  J^  and 
FOWLER,  BOYD,  SCHMUCKEB,  and 
JONES.  JJ. 

Isidor  Bayner,  Atty.  Gen.,  for  tbe  State. 
Richard  D.  Hynson,  and  Lewin  W.  Wlckes, 
for  appellee. 

FOWLER,  J.  The  traverser  was  indicted 
in  the  circuit  court  for  Kent  connty  for  tbe 
violation  of  the  local  option  law  of  tliat  coon- 
ty.  The  Indictment  contains  five  eonnts. 
Tbe  first  two  counts  charge  sales  of  intoxi- 
cating liquors  to  one  George  Cadwalader,  and 
the  third  the  giving  away  of  such  liquors  to 
Robert  R.  Oalder.  The  fourth  count  alleges 
that  the  traverser  kept  and  had  In  his  pos- 
session spirituous  and  fermented  Uquora  to 
be  used  by  said  RoI>ert  R.  Calder,  and  the 
fifth  that  the  traverser  allowed  Ids  place  of 
business  to  be  a  depository  for  such  liquors. 
Each  of  these  offenses  is  alleged  to  be  in  vio- 
lation of  tbe  act  of  assembly  known  as  the 
"Local  Option  Law  of  Kent  County."  The 
traverser  demurred  to  the  whole  Indictment, 
and  his  demurrer,  which  was  sustained  by 
tbe  trial  court,  is  based  upon  the  proposition 
that  he  cannot  be  called  on  under  one  indict- 
ment to  answer  three  distinct  criminal  enlar- 
ges entirely  disconnected. 

Tbe  proposition,  as  thus  stated,  cannot  be 
maintained.  The  general  rule  is  thus  ex- 
pressed In  10  Bncyl.  Pi.  &  Pr.  ("Indict- 
ments") p.  646:  "While  it  la  said  that  the 
defendant  ought  not  to  be  charged  with  dif- 
ferent felonies  in  different  counts  of  tlie  same 
indictment,  as  such  a  course  might  inter- 
fere with  his  full  defense,  the  joinder  of  dif- 
ferent offenses  in  the  same  Indictment  in 
separate  counts  Is  not  necessarily  fatal  to 
the  pleading  itself,  as  appears  from  tbe  vari- 
ous adjudications  holding  that  such  Joinder 
is  not  ground  for  demurrer  or  arrest  of  Judg- 
ment, but  that  the  court  may,  In  its  discre- 
tion, quash  the  indictment,  or  compel  the 
prosecutor  to  elect  upon  which  count  be  will 
proceed."  Among  the  cases  cited  In  the 
notes  to  sustain  tbe  text  is  the  case  of  State 
V.  McNally,  55  Md.  562.  The  indictment  In 
tbe  case  just  cited  contains  three  counts 
charging  the  traversers  with  the  larceny  of 
a  quantity  of  wheat.  In  each  count  it  was 
alleged  the  wheat  was  the  property  of  a  dif- 
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ferent  owner,  and  it  was  contended  in  gup- 
port  at  a  motion  to  quaati  that  the  ownership 
of  the  property  alleged  in  the  indictment  to 
have  been  stolen  could  not  properly  be  char- 
ged in  the  same  indictment  as  being  in  dif- 
ferent persona,  and  that  it  wan,  in  effect, 
holding  the  defendants  to  answer  upon  sev- 
eral and  distinct  charges.     It  was  held  (Bar- 
tol,  C.  J.)  that,  even  If  the  Indictment  did, 
as  alleged,  contain  several  distinct  charges 
of  felony  against  the  defendants  it  was  set- 
tled that  this  would  not  be  a  cause  of  demui^ 
rer,  or  a  ground  for  a  motion  in  arrest  after 
verdict.    "Where  several  distinct  felonies  are 
charged  In  the  same  indictment,  the  rule  in 
England  Is,  as  stated  by  Chitty   (1  Gr.  U 
449m),  that  the  only  mode  of  objecting  to 
such  a  Joinder  of  ofCenses  is  by  an  applica- 
tion to  the  court  to  quash  the  indictment  or 
to  require  the  prosecutor  to  elect'    •    •    • 
This   rule  of  the  common   law,"   said  this 
court  in  State  v.  McNaUy,  "exists  in  Mary- 
land, and  in  a  case  where  there  are  several 
counts  in  the  indictment  charging  the  de- 
fendant with  more  than  one  distinct  and  sep- 
arate felony  it  is  competent  for  the  court,  in 
its  discretion,  either  to  compel  the   prose- 
cutor to  elect  upon  which  he  will  proceed,  or. 
In  a   dear  case,   to  quash   the   indictment. 
*    •    •    Such  a  case,"  continued  the  court, 
"does  not  fall  within  the  provisions  of  Code 
1860,  art  80,   I  82  [Code  1888,   art  27,  | 
286],  because  it  Is  well  settled  that  in  point 
of  law  it  is  no  objection  that  two  or  more 
OfCenses  of  the  same  nature,  and  upon  which 
the  same  or  a  similar  Judgment  may  be  given, 
are  contained  in  different  counts  of  the  same 
indictment.    It  therefore,  forms  no  ground 
for  a  motion  in  arrest;  neither  can  it  be  ob- 
jected to  by  way  of  demurrer.'"    Having 
thus  fully  considered  the  case  upon  the  as- 
sumption that  the  indictment  in  its  several 
counts  charged  the  traverser  with  distinct 
and  separate  ofCenses,  the  court  proceeds  to 
point  out  that  the  error  committed  by  the 
lower  court  was  in  so  construing  the  indict- 
ment whereas  it  was  said  to  be  obvious 
on  the  face  of  the  indictment  "that  the  sev- 
eral counts  relate  to  the  same  transaction, 
and  that  the  variation  of  the  form  in  which 
the  offense  is  charged  in  the  different  counts 
Is  done  with  a  view  to  meet  the  evidence." 

If  this  well-settled  rule  applies  to  felonies, 
a  fortiori  will  It  apply  to  Indictments  char- 
ging misdemeanors.  Thus,  in  section  452,  p. 
279,  1  Bishop's  New  Crlm.  Procedure,  it  Is 
■said:  "By  the  practice  everywhere  distinct 
misdemeanors  may  be  Joined  In  separate 
counts  of  one  indictment  to  be  followed  by 
one  trial  for  all  and  by  conviction  for  each, 
the  same  as  though  all  were  charged  In  sepa- 
rate Indictments,  subject  to  practical  limita- 
tions by  Judicial  discretion."  And  the  author 
states,  in  paragraph  3  of  the  section  Just 
cited,  that  when  liquor  selling  is  made  a  mis- 
demeanor by  statute,  punishable  by  fine,  sev- 
eral counts  for  distinct  sales  may  l>e  com- 
bined In  one  indictment  and  the  accumulated 


penalty  Imposed.  This,  as  we  believe.  Is  the 
practice  in  this  state  in  similar  prosecutions 
In  Baltimore  City,  and  In  some,  at  least  of 
the  circuits.  The  same  general  rule,  namely, 
that  in  prosecutions  for  misdemeanors  sev- 
eral distinct  offenses  of  the  same  kind  re- 
quiring punishments  of  like  nature  may  be 
joined  In  separate  counts  in  the  same  Indict- 
ment, is  stated  in  10  Encyl.  PL  &  Prac.  p. 
549,  and  sustained  by  numerous  authorities, 
both  American  and  English. 

All  of  the  offenses  charged  in  the  indict- 
ment now  before  us  are  admitted  to  have 
been  violations  of  the  Kent  county  liquor 
law,  and  if,  for  any  good  reason,  the  travers- 
er did  not  wish  or  was  unable  to  meet  them 
all  In  one  trial,  and  before-the  same  jury,  he 
should  have  made  his  application  to  the  court 
to  compel  the  state  to  elect  It  is  not  every 
application  of  this  kind  that  will  be  granted 
by  the  trial  court.  The  application  is  found- 
ed on  the  supposition  that  the  case  extends 
to  more  than  one  charge  (State  v.  Bell,  27 
Md.  675,  '92  Am.  Dec.  658),  and  therefore, 
where  It  appears  from  the  face  of  the  in- 
dictment as  it  did  in  State  ▼.  McNally,  supra, 
that  all  the  counts  are  based  upon  the  same 
transaction,  the  prosecutor  will  not  be  re- 
quired to  elect  It  does  not  necessarily  fol- 
low, however,  that  If  it  appears  from  the 
face  of  the  indictment  that  several  distinct 
and  separate  misdemeanors  are  charged  in 
several  counts,  the  traverser  is  entitled,  as 
matter  of  right  to  ask  that  the  state  be  com- 
pelled to  elect  While  it  has  been  held  in 
this  state  that  such  an  application  may  be 
made  by  the  traverser  at  any  time  during  the 
trial,  yet  it  is  addressed  to  the  discretion  of 
the  court  and  the  ruling  thereon  Is  not  re- 
viewable by  appeal.  State  v.  Bell,  supra. 
This  being  so,  the  trial  court  will,  therefore, 
be  all  the  more  careful  not  to  exercise  or  re- 
fuse to  exercise  this  most  important  function 
without  the  most  careful  consideration.  In 
the  second  paragraph  of  section  458,  p.  286, 
of  1  Bishop's  New  Crlm.  Procedure,  it  is  said 
that:  "The  Joining  In  proper  cases  of  dis- 
tinct misdemeanors  in  one  indictment  and 
their  trial  at  one  hearing  before  the  petit 
Jury,  are  essential  to  the  administration  of 
real  Justice;  In  some  cases  essential  as  pro- 
tecting the  accused  from  the  overburden  of 
needless  trials,  in  others  as  saving  the  courts 
from  being  blocked  by  them,  to  the  utter 
suspension  of  public  Justice.  So  plain  Is  all 
this,"  continues  the  author,  "that  by  many 
judges  even  the  authority  to  compel  an  elec- 
tion of  counts  In  misdemeanors  Is  denied, 
while  others  say  that  in  practice  it  Is  never 
done.  The  better  view,  however,  evidently 
is  that  the  authority  exists,  yet  It  should  be 
exercised  cautiously,  and  only  In  those  spe- 
cial cases,  wherein  otherwise  some  right  or 
interest  will  be  put  in  peril." 

We  believe  the  practice  hi  this  state  Is 
well  settled  which  allows  the  traverser  to 
ask,  and  anthortzes  the  court  to  require,  an 
election  in  misdemeanors;    but  >b  we  have 
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said,  this  authority  abould  be  exercised  with 
caution,  and  only  in  cases  In  wbldi  it  is 
clear  some  right  of  the  traverser  will  be  put 
in  peril  by  Its  refusal.  It  follows  that  the 
rulings  of  the  court  below  sustaining  the  de- 
murrer will  be  reversed. 
Rulings  reversed,  and  cause  remanded. 


OEESEY  V.  OEESET  et  aL 

(Court  of  Appeals  of  Maryland.    March  31, 
1903.) 

ADUINISTRATOB^ACCOUNTINa— AliLOWANOB 
OP  OOUNBBIi  FBBS-OPBNINa  ACCOUNT. 

1.  Where  an  administrator  has  paid  an  attor- 
ney for  his  services  in  behalf  of  tne  estate,  and 
the  amonnt  so  paid'  has  been  included  in  an  ac- 
count allowed  by  the  court,  and  both  the  ad- 
ministrator and  the  attorney  have  acted  in  good 
faith,  the  account  should  not  be  reopened  to  re- 
duce the  attorney's  fees,  unless  it  clearly  ap- 
pears that  they  were  unreasonable. 

Appeal  from  Orphans'  Court,  Frederick 
County;  Russell  B.  Lighter  and  Roger  M. 
Neighbours,  Judges. 

Proceedings  by  Amelia  M.  Geesey,  admin- 
istratrix, and  another,  against  Augustus  M. 
Geesey,  administrator,  to  set  aside  an  allow- 
ance of  the  administrator's  account  From 
an  order  reopening  the  account,  defendant  ap- 
peals.   Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  SCHMUCKER.  FEAROE.  and 
BOYD,  JJ. 

Frank  L.  Stoner,  for  appellant  Charles  O. 
Waters  and  Jacob  Rohrback,  for  appellees. 


BOYD,  J.  This  is  the  second  time  this 
controversy  has  been  before  us;  the  report 
of  the  case  on  the  former  appeal  being  found 
in  94  Md.  371,  61  Atl.  38.  The  orphans' 
court  of  Frederick  county  passed  an  order  re- 
scinding Its  order  of  ratification  of  an  ac- 
count which  had  been  stated  by  the  appellant 
and  ratified  by  that  court,  without  giving  him 
an  opportunity  to  prove  the  value  of  the  serv- 
ices of  his  counsel,  and  the  propriety  of  the 
allowance  of  fees  paid  by  him  for  which  he 
had  been  credited  in  that  account  The  items 
objected  to  were  for  fees  paid  by  the  admin- 
istrator in  four  cases,  amounting  to  $19S, 
which  had  been  Included  in  the  account  im- 
der  the  term  "costs,"  and  were  not  specifical- 
ly brought  to  the  attention  of  the  orphans' 
court.  We  said  In  that  case,  and  repeat  now, 
after  an  examination  of  this  record,  that 
there  is  nothing  to  Justify  the  charge  or  In- 
sinuation that  Mr.  Heagey  attempted  to  im- 
pose on  the  court,  or  the  deputy  register  of 
wills  who  stated  the  account  He  signed  a 
receipt  for  his  fee  in  each  of  the  four  cases 
on  the  statements  filed  by  the  administrator, 
and  although  the  chief  Judge  of  the  orphans' 
court  testified  that  it  was  not  the  custom  of 
tliat  court  to  examine  all  vouchers,  as  we 
said  in  the   former  opinion,   "Mr.   Heagey 


might  well  have  assumed  that  they  would  be 
examined  by  the  court  before  the  account  was 
ratified,"  or  we  might  add  that  tlie  deputy 
register  of  vrills,   who  stated  the    account 
would  necessarily  do  so  in  the  discbarge  of 
his  duties.    Of  course,  it  Is  possible  for  the 
court.  In  examining  an  account  of  tills  kind 
before  ratifying  it,  to  overlook  some  Items 
which  It  would  not  allow  if  Its  attention  had 
been  specially  directed  to  them,  and  mistakes 
may  occur;    but  we  did  not  in  the  former 
opinion,  and  do  not  now,  refer  to  this  by  way 
of  criticism  of  the  court  below,  but  to  show 
that,  in  our  opinion,  there  is  no  reason  to 
Impute  improper  motives  to  the  administrator 
or  to  his  attorney  by  reason  of  the  manner  in 
which  the  receipts  for  these  fees  were  given 
and  filed.    As  we  said  in  the  former  appeal, 
the  orphans'  court  has  the  power  to  reopen 
flccoimts  of  executors  and  administrators  and 
correct  errors  therein,  and  we  remanded  the 
case  so  that  the  matter  could  be  properly 
investigated  and  acted  on  by  the  court.     The 
administrator  had  paid  the  attorney  the  fees 
allowed  in  the  account,  and,  as  we  are  satis- 
fied that  both  of  them  acted  in  good  faith, 
the  account  as  stated  should  not  be  disturbed 
unless  there  was  manifest  error  in  these  al- 
lowances.   The  chief  Judge  of  the  orplians' 
court  was  of  the  opinion  that  the  fees  in  the 
first  account  were  to  include  services  render- 
ed and  to  be  rendered,  but  the  other  two  mem- 
bers of  the  court,  who  sat  below,  have  allowed 
In  the  order  appealed  from  $75  in  addition  to 
the  fees  in  the  first  account;   thereby  recog- 
nising that  something  additional  should  be  al- 
lowed.   The  testimony  on  both  sides  Is  unsat- 
isfactory in  some  respects,  but  it  cannot  be 
said,  from  an  examination  of  this  record,  that 
the  fees  paid  to  Mr.  Heagey  are  so  out  of  pro- 
portion to  the  services  rendered  by  him  as  to- 
Justify  the  court  In  setting  aside  the  account 
already  ratified  by  it    The  administrator  tes- 
tified that  he  thought  they  were  reasonable, 
and  he  and  Mr.  Heagey  ought  to  know  more 
about  the  character  of  the  services  rendered, 
than  others  would.    It  is  not  possible  to  accu- 
rately determhie  the  real  value  of  the  services 
of  an  attorney  by  the  amount  Involved,  or  by 
what  appears  of  record  In  the  case,  as  a  great 
deal  of  the  labor  of  a  careful  attorney  Is  pe^ 
formed  in  the  preparation  of  the  case  outside- 
of  the  courthouse.    If  administrators  and  ex- 
ecutors who  act  in  good  faith  in  paying  coun- 
sel fees  in  cases  in  which  they  ought  to  be 
represented  by  attorneys  are  to  be  subjected 
to  personal  loss  simply  because  the  members 
of  the  orphans'  court,  or  some  person  inte^ 
ested  in  the  estate,  deem  the  fees  paid  too- 
high,  there  would  be  great  danger  In  some 
instances  of  their  not  being  properly  repre- 
sented, as  It  would-be  difficult  to  get  compe- 
tent attorneys  If  their  compensation  is  to  de- 
pend wholly  upon  the  views  of  the  Judges  of 
the  orphans'  courts  or  distributees.    It  Is  un- 
doubtedly the  duty  of  an  administrator  to- 
def end  a  suit  for  a  claim  against  his  decedent. 
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which  he  has  reason  to  believe  la  nnjiut,  and 
when  he  employs  counsel  for  that  purpose 
be  ought  to  be  allowed  a  reasonable  amount 
as  compensation  for  him;  and  when  he  has 
paid  blm,  and  the  amount  is  not  shown  to 
be  unreasonable,  he  ought  to  receive  credit 
for  It  out  of  the  estate.  Wheu,  therefore,  as 
In  this  case,  he  has  paid  the  attorney  for  his 
services,  and  has  been  allowed  for  the  amount 
so  paid  In  his  account,  that  account  ought  not 
to  be  reopened  for  the  purpose  of  reducing 
the  amount  unless  it  clearly  appears  that  It 
was  unreasonable.  The  testimony  In  this 
record  is  very  conflicting  on  that  subject,  and 
as  we  are  satisfied  there  was  no  attempt  or  in- 
tention to  Impose  on  the  court  by  the  method 
adopted,  and  as  the  petitioners  have  not  dear- 
ly establisbed  that  the  charges  were  unreason- 
able, we  tbinlc  the  petition  filed  by  them 
ought  to  have  been  dismissed,  and  that  the 
account  should  not  have  been  disturbed.  The 
order  appealed  from  will  therefore  be  revers- 
ed, and  the  petition  dismissed. 

Order  reversed  and  petition  dismissed,  the 
appellees  to  pay  the  costs. 


CITIZENS'   TEUST   ft   DEPOSIT   CO.    OF 

BALTIMORE  CITY  v.  TOMPKINS. 
(Court  of  Appeals  of  Maryland.    April  2,  1903.) 

CORPORATIONS  —  OFFICERS  —  PRESIDENT  — 
BNOAOINO  IN  COMPETING  BCSINB8S-BM0LD-" 
MENT8  —  ACCOUNTING  —  BY-LAWS  —  CON- 
STRUCTION  —  RKCBIVEKS  —  APPOINTMENT  — 
FEES— CONTRACT  TO  ACCOUNT— CONSIDERA- 
TION. 

1.  Where  a  trust  company  under  a  corporate 
deed  of  trust  had  power  to  nominate  a  receiver 
for  the  grantor  in  the  event  of  a  foreclosure 
thereof,  and  in  pnrsnance  thereof  nominated  its 

S resident,  who  was  appointed,  such  nomination 
id  not  affect  the  receiver's  statas  as  an  officer 
of  the  court,  nor  render  him  liable  to  account  to 
the  trust  company  for  his  fees  received  as  such 
receiver. 

2.  A  resolution  of  a  trust  company,  which 
was  trustee  under  a  deed  ot  trust,  instructing 
its  counsel,  in  a  certain  event,  to  apply  for  a 
receiver  for  the  firantor  in  the  deed,  and  ask  the 
court  to  appoint  T.  "a  receiver  on  behalf  of  this 
company,''^  was  a  direction  for  the  appointment 
of  T.  as  an  individual,  and  not  as  an  official  of 
the  trust  company. 

3.  Where  the  by-laws  of  a  trust  company, 
which  was  itself  authorized  to  act  as  receiver, 
prescribing  the  duties  of  its  president,  made  no 
reference  to  his  duties  as  a  receiver,  and  such 
president  was  appointed  receiver  for  a  corpora- 
tion as  an  individual,  be  was  not  bound  to  ac- 
connt  to  the  corporation  for  his  fees  received  in 
the  pwformance  of  such  office,  on  the  ground 
that,  since  he  was  paid  a  salary  as  president  of 
the  corporation,  the  corporntion  was  entitled  to 
the  benefit  of  his  services  as  receiver. 

4.  A  by-law  ot  a  trust  company  providing  that 
no  trusteeship  or  office  of  receiver  shall  be  ac- 
cepted by  its  president,  without  the  approvnl 
of  the  executive  committee,  should  be  const  nio'I 
only  to  prevent  the  president  from  binding  tho 
trust  company  by  the  acceptance  of  a  trust 
which  it  was  authorized  to  execute  without  the 
approval  of  the  executive  committee,  and  did 
nut  restrain  the  president  from  accepting  a  per- 
sonal appointment  as  receiver  for  a  corporation. 

5.  Where  a  trust  company  was  authorized  to 
nominate  a  receiver  for  a  corporatipn,  but  had 
no  vested  right  either  to  act  as  receiver  itself, 
or  to  require  the  appointment  of  its  nominee  by 
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the  court,  the  trust  company's  nomination  of 
its  president  as  such  receiver  was  no  sufficient 
con^deration  for  the  president's  agreement  to 
act  as  such  if  appointed,  and  pay  to  the  trust 
company  all  compensation  received  by  him  in 
such  employment. 

6.  In  an  action  against  the  president  of  a 
corporation  to  recover  fees  earned  by  him  as 
receiver  of  a  corporation,  the  declaration  alleged 
that  plaintiff,  with  defendant's  consent,  agreed 
to  foreclose  a  deed  of  trust  without  charge,  pro- 
vided defendant  was  appointed  receiver,  and 
that  defendant  was  appomted  with  the  under- 
standing and  agreement  that  he  was  to  act  on 
plainttfrs  behalf,  and  pay  plaintiff  such  compen- 
sation as  he  was  allowed  for  so  acting.  Held, 
that  in  the  absence  of  an  allegation  that  plain- 
tiff, as  trustee,  had  any  right  to  make  such 
foreclosure  sale<  or  to  charge  for  making  it,  the 
declaration  failed  to  state  any  consideration  for 
the  president's  agreement 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Action  by  the  Citizens'  Trust  &  Deposit 
Comp.'iny  of  Baltimore  City  against  Jotui  A. 
Tompkins.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Afiirmed. 

Argued  before  FOWLER,  BRISCOE, 
BOYD,  PEARCE,  SCHMUCKEB,  and 
JONES.  JJ. 

Fielder  C.  SUnglaff  and  T.  Wallia  Blake- 
Btone,  for  appellant.  Bernard  Carter  and  D. 
K.  Este  Fisher,  for  appellee. 

PEARCE,  J.  The  plaintiff  In  this  case  is 
a  corporation  created  by  chapter  374,  p.  981, 
of  the  Acts  of  1898,  under  the  name  of  the 
Citizens'  Trust  &  Deposit  Company  of  Balti- 
more, and  was  given  power  to  accept  and  ex- 
ecute trusts  of  any  and  every  description,  and 
to  act  as  receiver  when  duly  appointed  by 
nny  court  of  this  state.  The  defendant  was 
its  president,  and,  while  holding  that  office, 
he,  in  his  individual  character  and  capacity, 
was  appointed  by  one  of  the  courts  of  this 
state,  having  the  power  to  make  such  ap- 
pointment, receiver  of  the  Maryland  Brewing 
Company  of  Baltimore  City,  and  was  allowed 
by  the  court  a  large  sum  of  money  as  com- 
pensation for  his  services  as  such  receiver; 
and  this  suit  was  instituted  to  recover  from 
the  defendant  the  amount  so  allowed  him, 
which  the  plaintiff  alleges  it  was  his  duty,  as 
its  president,  to  account  for  and  pay  over  to 
it.  but  which  he  refused  to  do.  The  dec- 
laration originally  contained  eight  counts,  but 
the  six  common  counts  were  stricken  out  by 
the  plaintiff,  leaving  only  the  two  special 
counts— the  seventh  and  eighth— to  each  of 
which  the  defendant  demurred.  This  demur- 
rer was  sustained,  with  leave  to  plaintiff  to 
amend,  but  tbis  leave  was  declined,  and  Judg- 
ment was  entered  on  the  demurrer  for  de- 
fendant for  costs. 

The  seventh  count  alleges,  in  substance, 
tliat  the  Maryland  Brewing  Company  of  Bal- 
timore City  executed  to  the  plaintiff  a  mort- 
gage deed  of  trust  to  secure  certain  bonds 
issued  by  said  brewing  company,  and  that 
said  deed  of  trust  gave  authority  to  the  plain- 
tiff, in  certain  contingencies,  to  apply  for  a 
receiver  of  said  brewing  company,  and  vest- 
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ed  In  the  plaintiff,  as  matter  of  Btrlct  right, 
the  power  to  nomtnate  such  receiver  to  the 
court;  that  these  contingencies  had  arisen, 
and  the  plahitiff  had  applied  to  the  proper 
court,  and  had  nominated  the  defendant  as 
such  receiver,  and  he  had  been  duly  appoint- 
ed; that  the  defendant  was  at  that  time 
president  of  the  plaintiff,  and  continued  to 
be  such  during  the  receivership,  and  received 
a  large  salary  for  the  performance  of  his  du- 
ties as  president;  that,  under  the  by-laws  of 
the  plaintiff,  it  was  the  duty  of  the  defend- 
ant, as  its  president,  to  accept  the  position  of 
such  receiver  when  so  nominated  and  ap- 
polnte<l,  and  to  account  to  the  plaintiff  for 
the  compensation  received  by  him  as  such 
receiver;  that  he  had  received  such  compen- 
sation, and  had  been  requested  to  pay  over 
the  same  to  the  plaintiff,'  but  had  refused  so 
to  do.  By  agreement  of  counsel,  certain  ex- 
tracts from  the  minutes  and  by-laws  of  the 
plaintiff  were  made  part  of  the  case  on  the 
consideration  of  the  demurrer.  Among  these 
are  the  following:  Resolution  of  executive 
committee.  February  25,  1901,  unanimously 
passed:  "Resolved,  that  the  company's  coim- 
«el  be  Instructed  to  take  all  necessary  steps 
to  protect  our  interests  In  event  of  any  one 
applying  for  a  receiver  for  the  Maryland 
Brewing  Company,  and,  should  said  brewing 
•company  fail  to  meet  their  coupons  matur- 
ing March  1st  next,  that  the  counsel  be  in- 
structed to  at  once  apply  for  a  receiver  for 
the  brewing  company,  and  ask  the  court  to 
appoint  Col.  John  A.  Tomplcins  a  receiver  on 
behalf  of  this  company."  Also  resolution  of 
the  executive  committee  March  4,  1001  (pres- 
ent, Messrs.  Tompkins,  Adler,  Hilles,  and 
Hamilton):  "Resolved,  that  the  president  be 
Instructed  to  Inform  the  bondholders'  commit- 
tee of  the  Maryland  Brewing  Company  that 
this  company  would,  as  trustee  under  the 
mortgage,  make  the  sale  of  foreclosure  with- 
out charge,  provided  he  was  appointed  re- 
-celver."  Section  12  of  the  by-laws  prescribes 
the  duties  of  the  president  and  vice  presl- 
-dents  In  the  usual  general  terms;  providing, 
among  other  things,  that  the  president  shall 
"perform  all  acts  Incident  to  the  ofSce  of 
president,"  and  that,  in  the  absence  or  dis- 
nbility  of  the  president,  his  duties  shall  de- 
volve upon  the  first,  second,  and  third  vice 
presidents.  In  the  order  named,  and,  in  the 
absence  or  disability  of  all  these,  upon  the 
chairman  of  the  executive  committee.  Sec- 
tion 13  of  the  by-laws  declares,  "No  trustee- 
ship, or  office  of  executor,  administrator, 
guardian,  receiver,  or  committee,  shall  be  ac- 
•cepted  by  the  president  without  the  approval 
of  the  committee."  Section  16  provides  that 
"the  treasurer  shall  -endorse  all  checks  and 
drafts,  sign  receipts  and  acknowledgments 
for  all  money  and  other  property  of  the  cor- 
poration, and  property  of  any  description,  be- 
longing to  other  persons.  In  the  possession  of 
the  company,  and  disburse  the  same  under 
the  directions  and  regulations  of  the  execu- 
tive committee." 


The  seventh  count,  as  we  have  set  It  out 
herein,  has  been  framed  with  much  ingenuity 
and  skill,  for  the  presentation  of  a  theory 
apparently   novel;    but,   when   subjected    to 
careful  and  serious  examination,  the  objec- 
tions to  its  soundness  appear  to  us  to  be  both 
numerous  and  convincing.     It  Is  quite    true 
that  defendant's  appointment  as  receiver  did 
originate  In  his  nomination  by  the  plaintiff, 
but  the  same  is  true  of  every  receiver;    the 
parties  in  interest  always  recommending  to 
the  court  those  whom  they  desire,  and  such 
!  recommendations  always  receiving  from   the 
court   such   consideration  as   they  may    de- 
serve.    But  the  right  of  nomination  confer- 
red in  this  case  by  the  bondholders  upon  the 
plaintiff  could  neither  impair  the  power  nor 
control  the  discretion  of  the  court,  nor  could 
it  bind  any  of  the  parties  Interested,  except 
themselves.    But  even  if  it  could  be  seriously 
contended  that  the  defendant's  appointment 
was  the  concession  by  the  court  of  an  abso- 
lute right  in  the  plaintiff  todesignate  a  receiv- 
er (and  we  did  not  understand  the  plaintifTs 
contention  to  go  beyond  the  rightto  nominate). 
Its  significance  would  end  with  the  appoint- 
ment.   Such  supposed  right  could  In  no  case 
affect  the  rights  or  liabilities  of  a  receiver 
so  appointed,  and  In  the  present  case  could 
neither  of  Itself,  nor  In  connection  with  any 
other  ot  the  matters   alleged  in  this  count, 
have  any  greater  effect  to  create  the  liability 
here  claimed  than  would  the  appointment  of  a 
receiver  In  the  ordinary  case,  made  upon  the 
recommendation  of  a  party  In  interest,  wheth- 
er with  or  without  contest  as  to  the  appoint- 
ment.   There  is  no  magic  either  in  the  source, 
the  urgency,  or  the  merit  of  such  a  nomina- 
tion;  nnd  when  an  appointment  is  made,  do 
matter  upon  what  consideration,  the  receiver 
is    the   representative    of   the    court   alone; 
owing  no  one  anything  in  respect  of  his  ap- 
pointment, but  owing  to  the  court,  for  the 
common   good  of  all   concerned.  Us  utmost 
skill  and  fidelity  In  the  discharge  of  his  du- 
ties.   Piursuing  the  complex  theory  of  Implied 
obligation  upon  which  this  count  is  founded, 
the  plaintiff  would  have  us  infer  from  the 
resolution  of  February  25,  1901,  that  the  de- 
fendant's appointment  was  asked  as  presi- 
dent of  the  company,  and  In  order  that  he 
might  act  as  receiver  "In  its  behalf;    In 
other   words,   as    Its   agent   or    subordinate. 
But  we  are  not  able  to  discover  anything 
which  can  give  color  to  this  contention.    On 
the  contrary,  the  language  of  the  resolution 
seems  to  us  to  preclude  it    As  we  read  It  it 
plainly    asks    for    the    appointment    of   Col. 
Tompkins  the  Individual,  not  Col.  Tompkins 
the  official.    The  collocation  of  the  words  "on 
behalf  of  this  company", can  make  no  differ^ 
ence  In  this  respect;    and  their  transposition 
so  as  to  read,  "to  ask  the  court  on  behalf  ot 
this  company^  to  appoint  Col.  John  A.  Tomp- 
kins, a  receiver,"  would  not  only  make  the 
grammatical  structure  correct  but  would  in- 
dicate with  absolute  precision  what  we  un- 
derstand to  be  the  true  meaning  of  the  words. 
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If  Its  phraseology  bad  been,  "to  appoint  the 
president  of  this  company,  Col.  Jobn  A. 
Tompkins,  a  receiver  to  act  In  the  place  of 
the  company,"  the  contention  now  made  as 
to  the  meaning  of  the  words  would  be  more 
plausible.  But  the  sufficient  answer  would 
be  then,  as  It  Is  now,  that,  as  the  company  it- 
self was  authorized  to  act  as  receiver,  such 
a  nomination  would  have  been  In  effect  a 
nomination  of  the  company  Itself,  and  would 
necessarily  have  been  so  regarded  by  the 
court;  resulting  either  In  the  ai^>olntment 
of  the  company,  or  some  otber  applicant  prop- 
erly recommended.  The  fallacy  of  this 
branch  of  the  contention  Is  that  the  sole  rea- 
son for  asking  the  defendant's  appointment 
was  to  secure  for  the  company  the  receiver's 
commissions  by  this  means,  although  there 
were  ample  reasons  other  than  that  for  seek- 
ing the  appointment  of  some  one  associated 
with  the  company,  who  would  administer  the 
trust  tbrough  Its  agency,  and  bring  to  It  tbe 
many  obvious  incidental  advantages,  which 
need  not  be  mentioned  here. 

The  next  successive  position  taken  by  the 
plaintltF  Is  that  as  he  was  tbe  president  of 
the  company,  and  bis  appointment  as  receiv- 
er was  approved  by  the  executlTe  committee, 
it  was  bis  duty,  as  president,  under  section 
13  of  the  by-laws,  to  accept  the  receivership, 
and  that,  acceptance  of  the  position  being 
thus  mndc  an  official  duty,  the  position  It- 
self became  part  of  his  official  position  as 
president,  and  his  acts  as  receiver  were  "acts 
Incident  to  tbe  office  of  president,"  and,  as  a 
corollary  to  this  proposition,  that,  as  his  du- 
ties as  president  were  paid  for  by  the  salary 
of  that  office,  the  compensation  allowed  for 
his  services  as  receiver  rightfully  belonged  to 
the  company,  which  paid  talm  his  salary  for 
performing  these  very  services.  The  by-laws 
prescribing  the  duties  of  the  president  make 
no  reference  to  the  duties  of  a  receiver,  and 
It  would  have  been  remarkable,  Indeed,  if 
they  had  done  so,  since  every  receiver,  how- 
ever appointed.  Is  entirely  subject  to  the  con- 
trol of  the  court,  and  his  duties  are  such  as 
are  prescribed  by  the  decree  appointing  him. 
The  duties  of  the  receiver  In  this  case  rel.ite 
exclusively  to  tbe  property  and  affairs  of  the 
Maryland  Brewing  Company,  and  can  in  no 
event  require  the  performance  of  any  duty 
assigned  to  tbe  president  of  the  Citizens' 
Trust  &  Deposit  Company.  How,  then,  can 
it  be  possible  that  any  acts  done  as  such  re- 
ceiver, under  the  direction  of  the  court,  can 
be  acta  incident  to  the  office  of  president? 
Tbe  statement  of  such  a  proposition  Is  its 
own  refutation.  Moreover,  it  is  impossible  to 
attribute  to  by-law  No.  13  the  meaning  con- 
tended for  by  the  plaintiff.  It  cannot  be 
doubted  that  its  sole  purpose  was  to  prevent 
the  president  from  binding  the  company, 
withont  the  approval  of  Its  executive  com- 
mittee, to  the  acceptance  of  any  trust  which 
it  was  authorized  to  execute.  It  would 
doubtless  have  been  competent  to  forbid  the 


acceptance  of  such  trusts  by  the  president  in 
his  individual  capacity,  but  only  by  clear 
and  unambiguous  language.  Such  prohibi- 
tion, if  made,  would  presumably  be  obeyed 
by  the  president,  and  respected  by  tbe  courts 
if  brought  to  their  notice  in  due  season.  Its 
disobedience  might  perhaps  warrant  the  re- 
moval of  the  president  from  his  office;  but  it 
does  not  follow  that  it  would  in  any  manner 
affect,  his  appointment  as  receiver,  or  bis 
right  to  retain  tbe  commissions  allowed. 
There  are  many  obvious  additional  consid- 
erations which  would  make  it  Impossible  to 
accept  the  theory  upon  which  tliis  count  is 
framed,  but  it  is  unnecessary  to  prolong  this 
opinion  by  detailing  them. 

The  eighth  count  sets  out  the  Indncements 
as  was  done  in  the  seventh,  and  then  alleges 
that  the  plaintiff,  with  the  consent  of  the  de- 
fendant, agreed  to  foreclose  the  deed  of  trust 
without  charge,  provided  the  defendant,  who 
was  then  Its  president,  was  appointed  receiv- 
er; that  he  was  so  appointed  with  the  un- 
derstanding and  agreement  that  he  was  to 
act  on  behalf  of  the  plaintiff,  and  was  to  pay 
it  such  compensation  as  he  was  allowed  for 
so  acting;  that  he  had  been  allowed  compen- 
sation, but  bad  refused  to  pay  It  to  the  plain- . 
tiff.  Tbe  cause  of  action  here  stated  Is  an 
express  contract,  resting  for  its  consideration 
either  upon  the  several  matters  alleged  in  the 
seventh  and  repeated  in  this  count,  or  upon 
the  agreement  of  tbe  plaintiff,  with  the  con- 
sent of  the  defendant,  to  make  the  foreclo- 
sure sale  without  charge,  provided  the  de- 
fendant was  appointed  receiver.  What  we 
have  said  In  reference  to  the  seventh  count 
is  sufficient  to  Indicate  that  the  first  of  these 
supposed  considerations  is  in  fact  no  consid- 
eration whatever,  in  our  judgment.  The 
plaintiff  had  no  vested  right  to  be  receiver, 
nor  any  power  of  appointing  a  receiver,  such 
power  being  exclusively  In  the  court;  and 
as  the  appointment  of  Col.  Tompkins  was  no 
damage  to  the  plaintiff,  nor  forbearance  or 
suspension  of  any  right  it  had,  it  can  afford 
no  support  for  any  promise  made  to  the 
plaintiff.  Folck  v.  Smith,  13  Md.  90,  81;  Hop- 
kins V.  Hinkley  Sc  Tieck,  61  Md.  584.  Had 
the  plaintiff  possessed  a  vested  right  to  be 
receiver,  tbe  renunciation  of  this  right  would 
have  been  a  sufficient  consideration  to  sup- 
port an  agreement  for  the  payment  of  some 
part  of  tbe  compensation  to  be  allowed. 
Ohlendorf  v.  Kaune,  G6  Md.  495,  8  Atl.  351. 

Turning  now  to  the  consideration  of  the 
agreement  to  make  the  foreclosure  sale  with- 
out charge.  It  must  be  recalled  that  a  legal 
consideration  Imperatively  imports  either 
some  benefit  to  the  promisor,  or  some  loss  or 
detriment  to  the  promisee.  Brantly  on  Con- 
tracts, pp.  56,  57.  The  adequacy  of  the  con- 
sideration will  not  be  ordinarily  inquired 
Into,  but  It  must  be  something  real— some- 
thing of  value  In  tbe  eye  of  the  law.  Forster 
V.  Ulman,  64  Md.  526,  3  Atl.  113.  In  the 
present  case  the  alleged  contract  on  tbe  part 
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of  the  defendant  is  to  pay  to  the  plaintiff  all 
the  compensation  allowed  him  as  receiver. 
When  It  Is  remembered  that  as  receiver  be  la 
obliged  to  give,  and  pay  the  cost  of,  a  large 
bond  at  bis  own  expense,  to  discbarge  nu- 
merous and  exacting  duties  requiring  the  aid 
of  agents  and  subordinates,  and  embracing 
the  operating  of  the  brewery  company,  if  re- 
quired by  the  court,  and  to  Incur  heavy  lia- 
bilities arising  out  of  possible  errors  of  Judg- 
ment of  his  own,  or  derelictions  of  his' subor- 
dinates, without  any  Indemnity  from  the 
plaintiff,  so  far  as  is  disclosed  by  the  record, 
it  Is  impossible  to  discover  any  benefit  result- 
ing to  the  defendant— anything  real  or  of 
value  in  the  eye  of  the  law— for  all  is  glv^ 
and  nothing  Is  received.  Nor  are  we  able  to 
perceive  that  any  loss  or  detriment  has  been 
or  will  be  suffered  by  the  plaintiff  in  conse- 
quence of  the  alleged  agreement  There  is  no 
averment  that,  as  trustee  under  the  deed  of 
trust,  the  plaintiff  bad  any  right  to  make 
said  foreclosure  sale,  or  to  charge  for  mak- 
ing it,  and  we  cannot  assume  fundamental 
matters  not  averred.  When  the  court  took 
Jurisdiction  and  control,  through  its  receiver, 
of  the  property  and  affairs  of  the  brewing 
company,  it  was  for  the  court  to  determine 
(conceding  for  the  moment  that  the  deed  gave 
the  power  of  sale  to  the  plaintiff  in  the  ab- 
sence of  a  receiver)  whether,  in  the  exigency 
of  the  situation  then  existing,  a  foreclosure 
sale  should  be  made  by  the  plaintiff,  or  in 
some  other  manner  deemed  by  the  court 
more  conducive  to  the  interests  of  all  con- 
cerned; and,  unless  the  plaintiff  had  such 
right  at  that  time,  it  surrendered  nothing 
real  or  of  value  in  the  eye  of  the  law,  and 
therefore  has  suffered  no  loss  or  detriment. 
Moreover,  the  fruits  of  the  charge  which  it 
was  agreed  should  be  relinquished  could  only 
have  been  realised  through  a  foreclosure  ac- 
tually made,  and  there  Is  no  averment  that 
any  foreclosure  was  made;  and,  without 
such  foreclosure,  there  could  be  no  valid 
foundation  for  a  claim  against  the  defend- 
ant, even  upon  the  theory  of  this  count. 
Again,  if  the  foreclosure  sale  was  made  by 
the  plaintiff,  yet,  if  the  plaintiff  did  uot  re- 
linquish the  charge,  but  claimed  nnd  receiv- 
ed the  same,  the  foundation  of  its  clnhn 
against  the  defendant  would  equally  fall; 
nnd  without  an  avis-ment  that  the  sale  was 
made  by  the  plaintiff,  and  made  without 
charge,  in  accordance  with  the  agreement, 
this  count  falls  to  state  a  sufflcient  consid- 
eration for  the  defendant's  promise.  The 
plaintiff  did  aver  that  the  defendant  had  act- 
ed as  receiver,  and  had  actually  received 
compeusation  for  his  ser\'ices  as  receiver; 
and  It  was  equally  necessary  to  aver  that  the 
plaintiff  had  made  the  foreclosure  sale,  and 
bad  not  made  any  charge  or  received  any 
compensation  therefor.  There  was  thus  up- 
on the  face  of  this  count  an  entire  failure  of 
the  only  remaining  consideration  upon  which 
the  promise  of  the  defendant  could  be  sup- 
ported, and  a  promise  without  legal  consider- 


ation cannot  be  enforced,  however  mncta  we 
may  commend  the  example  of  blm 

"Who,  though  he  promise  to  Ids  hart, 
Xet  makes  his  promise  good," 

The  question  of  public  policy  was  argued 
by  the  plahitiff's  counsel  in  a  very  interesting 
manner,  with  special  reference  to  the  exer- 
cise of  fiduciary  relations  by  modem  corpora- 
tions known  as  "trust  companies,"  bat.  in 
view  of  our  conclusion  that  the  want  of  oon- 
sldeiation  is  fatal  to  the  claim  of  the  plain- 
tiff, it  Ig  unnecessary  to  consider  that  ques- 
tion. 

Judgment  affirmed,  with  costs  above  and 
below. 


LBVBRING  V.  ORRICK  et  al.      THOM   v. 

SAMB.    BASH  v.  SAMB.     LAMB 

V.  SAME. 

(Court  of  Appeals  of  Maryland.    April  2,  1903.)        j 

WILLS-CONSTRUCTION— LIFE     ESTATES— DIVI-  i 

SIGN  OF  REMAINDER. 

1.  Testator  bequeathed  the  residue  of  his  es- 
tate in  trust  to  apply  the  income  to  his  three 
daughters  for  life,  and  declared  that  at  the 
death  of  his  said  daughters,  or  any  of  them,  her 
share  should  pass  to  "her  issue,  children  or  de- 
scendants forever,"  but,  in  case  any  of  his  said 
daughters  should  die  witbont  issue  living  at 
her  death,  her  share  should  pass  to  her  sur- 
viving sisters  and  their  descendants;  it  being 
testator's  intention  that  the  entire  estate  should 
vest  in  the  descendants  of  his  daughters,  or  any 
of  them  who  should  leave  descendants,  in  , 
which  case  distribution  should  be  made  among 
such  descendants  per  capita,  and  not  per  stirpes, 
and  that  such  descendants  should  be  considered 
as  purchasers,  and  be  entitled  to  the  principal  of 
the  property  from  the  time  their  rights  vested. 
Held  that,  on  the  death  of  the  last  snrviviug 
daughter  without  children  or  descendants  living 
at  her  death,  her  share  should  be  divided  per 
capita  among  all  the  descendants  of  the  other 
two  deceased  sisters  living  at  the  time  of  dis- 
tribution. 

Appeal  from  Circuit  Com^  of  Baltlinore 
(31ty;   Henry  Stockbrldge,  Judge. 

Action  by  Martha  B.  Orrick  and  others 
against  Elise  W.  I.«vering  and  others  for  the 
construction  of  a  will  and  for  partition. 
From  a  decree  in  favor  of  plaintiffs,  EUse  W. 
Levering,  De  Coursey  W.  Thorn,  Edward  L. 
Bash,  as  guardian  of  Anne  O.  Thom  and  an- 
other, and  F.  Emerson  Lamb,  as  guardian  of 
Isabel  R.  Thom  and  Ella  L.  Thom,  prosecute 
separate  appeals.    Affirmed. 

Argued  before  BRISCOE,  BOYD,  PBARCiE, 
SCH.MUCKER,  and  JONES,  JJ. 

Archibald  H.  Taylor,  for  appellant  De 
Coursey  W.  Thom.  John  William  Maraball, 
for  appellant  Elise  W.  Levering.  J.  Pem- 
broke Thom  and  J.Wilson  Leakln,  for  ap- 
pellant F.  Emerson  Lamb.  John  Pierce 
Bruns,  for  appellant  lOdward  L.  Bash. 
Thomas  Foley  HIsky,  for  appellee  Pauline 
M.  Levering.  John  Hinkley,  for  appellees 
Martha  B.  Orrick  and  husband. 

PEARCE,  J.  In  this  case  tbe  construction 
of  the  will  of  William  U.  De  O.  Wright,  de- 
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ceased,  wblcb  was  before  tbls  court  lu  Tboiu- 
as  V.  Levering,  73  Md.  431,  21  Atl.  3(37,  23 
Atl.   3,  Is  again  brought  up  for  review.    Tn 
tbe  former  case  tbe  questions  decided  were, 
first,  vrbether  tbe  will  was  revoked  by  the 
codicils  thereto,  and,  If  not,  wlint  was  the 
true    construction   of  tbe   will   nnd   codicils, 
standing  together,  so  far  as  they  related  to 
tbe  disposition  of  tbe  share  of  Mrs.  Victoria 
L.  Levering,  a  daughter  of  tbe  testator,  who 
died  In  September.  1880.  leaving  both  chil- 
dren and  grandcliUdreu  surviving  her.    The 
clause  of  the  will  which  gave  rise  to  that 
controversy,  and  which  occasions  the  present 
controversy,  Is  In  the  following  words:    "I 
will  and  bequeathe  all  the  rest  and  residue 
of  my  estate,  wherever  situated,  and  what- 
ever It  may  consist  of,  real,  personal  or  mix- 
ed, to  my  executors  hereinafter  named  and 
the   survivor  of   them   uijon   the   following 
trusts,  that  Is  to  say,  to  apply  the  Income 
thereof,  to  the  sole  and  separate  use  of  my 
daughters  during  their  natural  lives,  share 
and  share  alike,  and  at  the  death  of  my  said 
daughters  or  any  of  them,  ber  share  to  pass 
to  her  Issue,  children  or  descendants  forever, 
but  In  case  any  of  my  said  daughters  shall 
die  without  Issue  living  at  ber  death,  then 
her  share  shall  pass  to  her  surviving  Bisters 
and  tbelr  descendants.  It  being  my  express 
will  that  none  of  my  daughters  shall  be  en- 
titled to  more  than  a  life  estate  to  tbelr  sole 
and  separate  use,  but  the  whole  of  tbe  shares 
thus  beaneatbed  shall  ultimately  vest  In  tbe 
descendants  of  my  daughters  or  any  of  them 
who  shall  leave  descendants.  In  which  case 
tbe  distribution  shall  be  made  among  such 
descendants  per  capita  and  not  per  stirpes, 
and  the  descendants  of  my  daughters  afore- 
said are  to  be  considered  as  purchasers,  and 
as  such  entitled  to  the  principal  or  property 
Itself  from  tbe  time  tbelr  rights  respectively 
vest."    It  was  determined  In  the  fonwr  case 
that  the  codicils  did  not  revoke  the  will,  that 
each  of  tbe  testator's  three  daughters  took 
an  equitable  life  estate  In  one-third  of  tbe 
testator's  estate,  and  that  upon  tbe  death  of 
Mrs.   JJeverIng,    leaving  surviving  her   both 
children  and  graudchlldren,  her  share  should 
be  equally    distributed  among  her  children 
(all  of  whom  survived  ber)  to  the  exclusion 
of  her  grandchildren.    Mrs.  Thom  had  died 
before  the  testato^;  ber  only  descendants  be- 
lag  two  sons,  who  had  received  ber  share  of 
the  estate  without  question.    Mrs.  Thomas, 
the  third  daughter,  died  In  1902,  leaving  no 
children  or  descendants  living  at  her  death, 
and  tbe  question  here  is  as  to  the  distribution 
of  her  share,     it  appears  from  tbe  testimony 
that  at  tbe  time  of  Mrs.  Thomas'  death  the 
descendants  of  Mrs.  Thom  were  as  follows:    A 
•on,  Wm.  H.  De  C.  Thom,  still  living,  and  his 
two  children,  Annie  Gordon  Tbom  and  Mary 
Gordon  Thom,  both  infants;   also  Isabel  R. 
Thom  and  Klla  L.  Thom,  both  Infants,  chil- 
*en  of  a  deceased  son.  Pembroke  Lea  Thom; 
«nd  that  the  descendants  of  Mrs.  Ijevering  at 
tte  time  of  Mrs.  Thomas'  death  were  as  fol- 


lows: Three  dangbters,  namely,  Miss  Elise 
W.  Levering,  Mn.  Martha  B.  Orrick,  and 
Mrs.  Pauline  M.  Levering;  and  tbe  follow- 
ing grandchildren:  Louisa  Wright  Orrlck, 
Johnson  Orrlck,  Harry  A.  Orrlck,  Jr.,  and 
Wm.  H.  De  Ooursey  Orrick,  children  of  Mar- 
tha B.  Orrlck,  all  infants;  also  Annie  Lavely 
Levering,  Paul  Johnson  Levering,  Pauline 
Dorothy  Levering,  and  Elsie  Wright  lever- 
ing, children  of  Pauline  M.  Levering,  all  in- 
fants; there  being  thus,  in  all,  16  descend- 
ants of  Mrs.  Thom  and  Mrs.  Levering.  Upon 
a  petition  filed  In  tbe  original  cause  (decided 
In  78  Md.,  21  Atl.,  23  Atl.  supra)  by  Mrs. 
Orrick  for  the  construction  of  the  will  as  to 
tbe  disposition  of  Mrs.  Thomas'  share,  the 
circuit  court  of  Baltimore  City  passed  a  de- 
cree on  tbe  23d  day  of  December,  1002,  de- 
claring that,  by  the  true  constraction  of  said 
will,  the  share  of  Mrs.  Thomas  should  now  be 
divided  per  capita  among  all  tbe  16  descend- 
ants above  named  of  Mrs.  Levering  and  Mrs. 
Thom— that  is  to  say, ,  one-sixteenth  part 
thereof  to  each  of  said  10  descendants— free, 
clear,  and  discharged  of  tbe  trust  under 
which  said  share  had  been  held  during  tbe 
life  of  Mrs.  Thomas,  and  appointed  commis- 
sioners to  make  partition  accordingly.  From 
tbls  decree  four  appeals  have  been  taken,  all 
of  which  are  embraced  in  this  record. 

At  the  time  of  Mrs.  Thom's  death,  ber  only 
living  descendants  were  ber  two  sons  above 
named,  and  at  the  time  of  Mrs.  Victoria  Hiov- 
crlng's  death  ber  only  living  descendants 
were  her  three  daughters  above  named; 
Louisa  Orrlck  and  Johnson  Orrick,  tbe  two 
oldest  children  of  Mrs.  Orrlck;  and  Victoria 
Levering,  Louis  Levering,  Annie  Levering, 
Paul  Johnson  Levering,  and  Pauline  Dorothy 
Levering,  five  of  the  children  of  Pauline  M. 
Levering.  Ella  Lea  Levering,  tbe  first  child 
of  Pauline  M.  Levering,  died  before  Mrs. 
Victoria  levering,  and  Victoria  Levering  and 
Louis  Levering  died  afterwards,  and  before 
the  death  of  Mrs.  Thomas. 

The  first  of  these  appeals  is  by  Elise  W. 
Levering,  whose  contention  Is  that  tlie  two 
sons  of  Mrs.  Thom  living  at  ber  death,  and 
tbe  three  daughters  and  seven  grandchildren 
of  Mrs.  Victoria  Levering  living  at  her  death, 
constitute,  to  tbe  exclusion  of  other  descend- 
ants of  Mrs.  Tbom  and  Mrs.  Levering,  tbe 
class  contemplated  by  the  testator  as  enti- 
tled to  take  per  capita  tbe  share  of  ^tlrs. 
Thomas,  and  that  therefore  that  share  is  now 
vested  equally  bi  tbe  12  persons  above  men- 
tioned. This  contention  rests  upon  the  the- 
ory that  the  descendants  of  Mrs.  Thom  were 
to  be  ascertained  at  ber  death,  and-tbose  of 
Mrs.  Levering  at  her  death,  and  that,  when 
so  ascertained,  their  respective  interests  vest- 
ed accordingly. 

Tbe  second  api>eal  is  that  of  Wm.  °H.  De 
0.  W.  Thom,  whose  contention  Is  that  the 
share  of  Mrs.  Tbomas  "is  now  divisible  per 
stirpes,  and  not  per  capita,  among  all  the 
descendants  of  Mrs.  Levering  and  Mrs.  Thom 
living  at  the  death  of  Mrs.  Thomas,  and  that 
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be  la  therefore  entitled  to  bave  distributed  to 
blm  one  fourth  part  of  said  share";  and.  In 
order  to  assert  the  claim  to  a  disti'lbutlon  per 
stirpes,  the  position  taken  la  that  the  phrase 
"per  capita"  was  only  Intended  to  apply  to 
the  case  of  one  daughter  only  dying  and 
leaving  descendants,  and  the  other  two 
daughters  dying  without  descendants,  in 
which  case  the  shares  of  these  two  were  in- 
tended  to  be  divided  per  capita  among  the 
descendants  of  the  one  leaving  such  descend- 
ants. 

The  tliird  appeal  was  taken  by  the  guard- 
ian of  Anne  G.  Xhom  and  Mary  O.  Thorn, 
Infant  children  Of  Wm.  H.  De  C.  W.  Thorn, 
whose  contention  Is  that  Mrs.  Thomas'  share 
Is  now  divisible  per  capita,  one-half  among 
all  the  descendants  of  Mrs.  Victoria  Levering 
living  at  the  death  of  Mrs.  Thomas,  and  one- 
half  among  all  the  descendants  of  Mrs.  Thorn 
living  at  the  death  of  Mrs.  Thomas,  and  that 
therefore  each  of  these  infants  is  entitled  to 
a  one-tenth  part  of  said  share.  This  conten- 
tion rests  upon  the  theory  that  the  descend- 
ants of  Mrs.  Thorn  and  Mrs.  Levering  who 
were  to  take  Mrs.  Thomas'  share  were  to  be 
such  as  answered  that  description  at  Mrs. 
Thomas'  death,  but  tliat  the  descendants  of 
each  were  to  constitute  separate  classes  for 
the  per  capita  distribution  directed. 

The  fourth  appeal  is  by  the  guardian  of 
Isabel  B.  Thorn  and  £lla  L.  Thorn,  Infant 
children  of  Pembroke  Lea  Thom,  deceased, 
whose  contention  is  that  the  share  of  Mrs. 
Thomas  "was  distributable  at  her  death  one- 
half  to  the  descendants  of  Victoria  L.  Lever- 
ing, and  one-half  to  the  descendants  of  Ella 
L.  Thom,  and  that  these  Infants  are  there- 
fore entitled  to  one-tenth  of  the  fimd."  Mrs. 
Thom  having  died  in  the  lifetime  of  the  tes- 
tator, the  argument  In  behalf  of  these  infants 
is  that  at  the  testator's  death  Mrs.  Thorn's 
two  sons  took  a  remainder  In  one-half  of 
Mrs.  Thomas'  share,  subject  to  let  in  after- 
bom  descendants  of  their  mother  who  came 
Into  being  before  the  death  of  Mrs.  Thomas, 
while  Mrs.  Levering's  descendants  would 
take  nothing  until  her  death  and  the  death  of 
Mrs.  Thomas. 

We  have  stated  heretofore  the  only  ques^ 
tions  which  were  decided  on  the  former  ap- 
peal, notwithstanding  the  explicit  expression 
of  opinion  by  the  court  as  to  the  ultimate 
disposition  of  Mrs.  Thomas'  share;  and  the 
counsel  for  the  appellees,  with  commendable 
frankness,  have  conceded  that  the  ques- 
tion now  presented  was  not  thereby  render- 
ed res  adjudicata.  We  have  therefore  given 
to  It  as  -full  and  unbiased  consideration  as 
if  it  had  not  been  argued  in  the  former  ap* 
peal.  In  discharging  this  duty,  we  have  not 
only  carefully  read  all  the  elaborate  briefs 
filed  In  these  appeals,  and  examined  the 
authorities  there  cited,  but  we  have  also 
read  the  briefs  filed  In  the  tormee  appeal, 
and  consulted  the  anthorltlefl  then  presented 
to  the  court;  and  our  conclusion  is  that  the 
court  was  entirely  correct  In  saying,  as  It 


said  in  73  Md.  459,  21  Atl.  870.  23  Atl.  3, 
"that  Mrs.  Thomas'  share  at  her  death  with- 
out issue  then  living  would,  according  to  the 
terms  of  the  will  Itself,  be  divided  per  capita 
among  all  the  descendants  of  Mrs.  Levering 
and  Mrs.  Thom  living  at  the  time  of  the  dis- 
tribution of  such  share."  The  testator,  in 
providing  for  the  case  of  any  of  his  daugh- 
ters dying  without  issue  living  at  her  death, 
directs  that  "her  share  shall  pass  to  her 
surviving  sisters  and  their  descendants 
*  *  *  In  which  case  the  distribution  sball 
be  made  per  capita  and  not  per  stirpes,  and 
the  descendants  of  my  daughters  aforesaid 
are  to  be  considered  as  purchasers,  and  as 
such  entitled  to  the  principal  or  property  It- 
self from  the  time  their  rights  respectively 
vest."  In  Williams  on  Executors,  vol.  2 
(7th  Am.  Ed.)  p.  *976,  under  the  word  "De- 
scendants,*' it  Is  said:  "Under  this  descrip- 
tion Is  comprised  every  individual  proceeding 
from  the  stock  or  family  referred  to  by  the 
testator."  In  2  Jarman  on  Wills,  632:  "De- 
scendants are  Issue  of  every  degree."  See, 
also,  O'Hara  on  Interpretation  of  Wills,  307; 
Theobald  on  Wills,  157.  In  bequests  to  de- 
scendants equally,  or  to  all  the  descendants 
of  any  person,  or  to  the  descendants  simply, 
the  rule  Is  tb&t  all  take  per  capita  unless  a 
contrary  intention  appears.  2  Bedficid  on 
Wills,  36,  74;  1  Roper  on  Legacies,  126.  The 
i  following  are  Instances  of  the  application  of 
the  rule.  "£4,000  to  the  descendants  of 
Frances  Ince."  Held,  that  great-grandchil- 
dren were  entitled  to  share  with  grandchil- 
dren. Crossley  v.  Clare,  Ambler,  397.  "Leg- 
acy to  the  descendants  of  A.  and  B.  equal- 
ly." Children  and  grandchildren  take  per 
capita.  Butler  v.  Stratton,  3  Brown's  Gh. 
367.  "Under  the  provisions  of  a  will  that 
the  residue  of  an  estate  is  to  be  equally  di- 
vided between  my  brothers  Edwin  and 
Charles'  children,"  the  distribution  is  to  be 
made  per  capita.  Mclntire  v.  Mclntlre,  14 
App.  D.  C.  338.  In  the  present  case,,  Mrs. 
Thomas  being  the  last  of  the  sisters,  ber 
share  cannot  pass  to  her  surviving  sisters, 
and  can  only  pass  to  their  descendants.  In 
which  case  the  rule  of  law  Is  that  the  distri- 
bution must  be  per  capita,  unless  a  con- 
trary intention  appears;  and  here  a  per 
capita  distribution  is  expressly  ordered,  and 
such  descendants  are  declared  to  be  purchas- 
ers, taking  directly  from  the  testator,  and 
not  by  limitation. 

It  was  urged  upon  us  that  the  predomi- 
nant idea  of  the  testator  was  that  each  of 
the  daughters  should  have  a  life  estate  in 
their  own  share  and  In  the  accrued  share 
of  a  sister  dying  without  Issue,  and  that  at 
the  death  of  a  daughter,  leaving  issue,  her 
descendants  should  have  precisely  the  Inter- 
est she  had;  and  the  case  of  SUnglutT  v. 
Johns,  87  Md.  273,  39  Atl.  872,  was  cited  to 
show  that  such  predominant  idea  must  be 
gratified,  even  If  it  should  require  the  sacri- 
fice of  a  particular  confilctlng  intent.  That 
case  is  sui  generis  in  Its  facts,  and  in  tb» 
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language  of  the  will,  tbough  quite  within  the 
rules  of  construction  applied  to  It.  But 
here  there  Is  no  such  conflict  of  Intent,  and 
the  predominant  Idea  Is  that  of  ultimate 
bounty  to  "descendants,"  which  word,  as 
was  said  In  Kalph  t.  Oartick,  11  Cb.  DIt. 
873,  Is  less  flexible  than  "Issue,"  and  requires 
a  stronger  context  to  restrict  Its  meaning. 
In  Allender  ▼.  Kepllnger,  82  Md.  12,  where 
an  attempt  was  made  by  counsel  to  di- 
vide the  testator's  children  Into  classes,  the 
coort  Bald-  "The  Issue  of  all  bis  children 
are  spoken  of  collectively,  and  are  regard- 
ed as  composing  one  undivided  body  of 
persons,  and  the  property  Is  to  be  divided 
equally  among  the  Individuals  who  make 
up  this  body.  This  being  the  Intention  of 
the  testator,  as  expressed  by  the  words  of 
his  will,  we  do  not  know  that  we  can  derive 
much  aid  from  the  consideration  of  the 
words  of  other  wills  which  have  been  con- 
strued by  the  courts."  In  Farmer  v.  Kim- 
ball, 46  N.  H.  440,  88  Am.  Dec.  219,  there 
was  a  devise  "to  my  cousins  and  to  the 
children  of  my  mother's  cousins,  to  be  equal- 
ly divided  among  them";  and  It  was  held 
the  devisees  took  per  capita,  the  court  say- 
ing, "The  inference  of  an  Intention  to  divide 
the  residue  by  classes  is  merely  conjectural, 
and  quite  too  uncertain  to  prevent  the  ap- 
plication of  the  general  rule;"  and  that  case 
was  cited  with  approval  In  Brittaln  v.  Oar- 
son,  46  Md.  189,  in  declining  to  yield  to  a 
similar  argument  for  a  per  capita  distribu- 
tion among  classes.  In  Baker  v.  Baker,  & 
Gray,  121,  the  court  tersely  said,  In  decid- 
ing a  slinilar  case,  "Descendants  are  all 
those  persons  answering  the  description  at 
the  time  fixed  by  the  will  for  distribution," 
and  therefore  held  posthumous  children  to 
be  included. 

If  we  were  at  Uberty  to  speculate  as  to  the 
hitent  of  the  testator,  and  to  bind  the  let- 
ter of  the  will  to  such  intent,  there  would 
be  much  plausibility  in  the  argument  of 
counsel  for  the  infant  children  of  Pembroke 
Lea  Thom  that  the  word  "respective"  should 
be  supplied  between  the  words  "tbelt  de- 
scendants," so  as  to  read  "their  respecttve 
descendants";  or  if  we  shared  his  opinion 
that  the  word  "respectively,"  In  the  expres- 
sion "from  the  time  their  rights  respectively 
Test,"  can  only  be  gratified  and  given  its 
fall  meaning  by  supplying  the  word  "re- 
spective," as  above  suggested,  we  might  hesi- 
tate l>efore  rejecting  his  constmction.  But 
we  are  not  at  Uberty  to  indulge  in  specula- 
tion as  to  the  testator's  intent,  and  we  do  not 
perceive  any  dlfflcnlty  arising  from  the  use 
of  the  word  "respectively."  Mrs.  Thorn  hav- 
ing died  first  leaving  descendants,  if  Mrs. 
Levering  had  died  without  descendants,  as 
Mrs.  Thomas  did,  the  rights  of  Mrs.  Thom's 
descendants  would  have  vested  at  the  dates, 
respecttvely,  of  the  death  of  Mrs.  Levering 
and  of  Mrs.  Thom,  and  it  would  not  lie  ma- 
terial that  the  full  right  as  to  one-half  of 
one  of  these  shares  might  be  deferred  in 


actual  irassesBlon  until  the  death  of  the  sur^ 
vlvor  of  Mrs.  Levering  and  Mrs.  Thomas. 
The  danger  of  departing  from  the  literal 
meaning  of  the  testator's  language,  when 
the  court  Is  satisfied  that  the  literal  mean- 
ing Is  the  true  meaning,  is  well  illuatrated 
in  the  present  case,  where  the  ingenuity  and 
research  of  counsel  has  enabled  them,  by  re- 
sort to  hypothetical  reasoning  and  to  con- 
jectural situations,  to  present  so  many  dif- 
ferent methods  of  distribution,  and  to  sus- 
tain each  of  them  by  Interesting  and  able 
argument  Bat  having  reached  the  /lonclu- 
sion  we  have  stated,  it  would  be  an  Idle  task 
to  attempt  a  review  of  positions  to  which  we 
cannot  assent 

The  decree  of  the  circuit  court  will  be  af- 
flro'ed;  the  costs  above  and  below  to  be 
paid  out  of  the  fund. 


BALTIMORE    SHIPBUILDING    &.    DRY 

DOCK  CO.  OF  BALTIMORE  CITY   v. 

MAYOR,  ETC..  OF  BALTIMORE  et  al. 

(Gonrt  of  Appeals  of  Maryland.    April  2,  1903.) 

TAXATION— PUBLIC  LANI>-CONVBTANCBI  —  IN- 

TBRBST  OF  ORANTBB— BXBMPTIONa— 

QOVBRNMBNT  AQBNCIBS. 

L  Where  the  United  States  conveyed  certain 
land  to  petitioner  on  condition  that  the  grantep 
should  construct  and  maintain  thereon  a  dry 
dock,  and  accord  to  the  United  States  the  right 
to  use  tiie  same  forever  and  at  any  time,  free 
of  charge,  for  docking,  and  provided  that  if  at 
any  time  the  property  should  be  direrted  to  any 
other  use,  or  if  the  dry  dock  should  be  unfit  {or 
use  for  a  period  of  six  months,  the  property 
should  revert  to  the  United  States,  tlie  grantee 
acquired  a  valuable  interest  in  the  land,  which, 
though  less  than  a  fee,  constituted  property, 
within  Code  Pub.  Gen.  Laws,  art.  81,  §  2,  and 
as  such  was  subject  to  state  and  dty  taxation. 

2.  The  taxation  of  such  property  was  not  ob- 
jectionable, as  depriving  the  grantee  of  its  pow- 
er to  serve  the  government. 

8.  Where  property  belonging  to  the  United 
States  was  conveyed  to  petitioner  for  the  pur- 
pose of  constructing  a  dry  dock  thereon,  to  be 
subject  to  the  use  of  the  United  States  without 
charge,  the  grantee  was  not  entitled  to  exemp- 
tion from  state  taxation  on  its  interest  in  the 
land  and  improvements  thereon,  on  the  ground 
that  the  grantee  was  an  agency  of  the  govern- 
ment. 

Appeal  from  Baltimore  City  Court;  Henry 
Btockbridge,  Judge. 

Application  by  the  Baltimore  Shipbuilding 
&  Dry  Dock  Company  of  Baltimore  City  for 
the  cancellation  of  a  tax  assessment.  From 
an  order  confirming  the  assessment,  petition- 
er appeals.    Affirmed. 

Argued  before  BKISCOB,  BOYD.PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 

Leon  E.  Greenbaum  and  B.  P.  Keech,  Jr., 
for  appellant    Charles  W.  Field,  for  appel- 


SCHMUOKER,  J.  This  is  an  appeal  from 
an  order  of  the  Baltimore  City  Court  confirm- 
ing the  action  of  the  Ap];>eal  Tax  Court  of 
Baltimore  City  in  assessing  for  taxation  the 
lot  of  ground  and  dry  dock  of  the  an^eUant 
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situated  at  Locust  Point,  In  said  city.  The 
lot  of  ground  on  which  the  dock  Is  construct- 
ed, with  its  water  front,  forms  part  of  the 
property  acquired  and  held  by  the  United 
States,  and  l^nown  as  Fort  McHenry.  The 
appellant  holds  the  lot  under  a  conditional 
grant  frmn  the  United  States  as  a  site  for  a 
dry  dock,  and  the  sole  question  presented  by 
the  record  is  whether  the  interest  In  the  land 
and  dock  thus  held  by  it  are  taxable  by  the 
state. 

It  is  conceded  that  lands  held  by  the  Unit- 
ed States  are  not  taxable  by  the  state  within 
whose  boundaries  they  lie,  and  that  this  dis- 
ability remains  effective  until  the  goremment 
sells  the  lands,  when  it  terminates.  Nor  Is 
there  any  dispute  in  the  present  case  that  the 
land  In  question  forms  part  of  the  Fort  Mc- 
Henry tract,  which  was  purchased  many 
years  ago  by  the  United  States  with  the  as- 
sent of  the  state  of  Maryland,  and  that  it 
was  thereby  made  exempt  from  taxation  by 
the  state  so  long  as  it  continued  to  be  held 
by  the  United  States.  The  only  question  in 
the  case  Is  whether  the  transaction  between 
the  United  States  and  the  appellant,  imder 
which  the  latter  is  now  In  possession  and  en- 
joyment of  the  land,  was  such  as  to  termi- 
nate Its  exemption  from  taxation. 

It  therefore  becomes  necessary  for  us  to 
consider  what  character  of  alienation  by  the 
United  States  of  lands  held  by  it  for  public 
purposes  will  prove  effective  to  terminate  or 
destroy  their  exemption  from  state  taxation. 
The  question.  In  the  precise  form  In  which  It 
is  now  presented,  is,  we  believe,  a  new  one, 
but  some  of  the  principles  underlying  it  have 
received  Judicial  consideration  In  other  cases. 

It  has  been  repeatedly  held  that  where  a 
donee  or  purchaser  of  lands  from  the  United 
States  has  fully  complied  with  all  of  the  con- 
ditions upon  which  he  Is  entitled  to  a  deed  or 
patent  for  them  and  to  their  use  he  becomes 
the  beneficial  owner  of  them,  and  they  are 
subject  to  state  taxation  as  his  property,  al- 
though no  deed  or  patent  may  have  been  ex- 
ecuted and  delivered  to  him;  but  so  long  as 
anything  remains  to  be  done  or  paid  by  the 
purchaser  to  perfect  his  right  to  the  deed  or 
patent  the  land  remains  exempt  from  taxa- 
tion. Kansas  Pac.  R.  R.  Co.  v.  Prescott,  16 
Wall.  0O3,  21  L.  Ed.  373;  North.  Pac.  R.  R. 
Co.  v.  Traill  County,  115  U.  S.  (iOO,  6  Sup.  Ct 
201.  29  L.  Ed.  477;  Union  Pac.  R.  R.  Co.  v. 
McShane,  22  Wall.  444,  22  L.  Ed.  747;  Huss- 
man  v.  Durham,  105  U.  S.  144,  17  Sup.  Ct. 
253,  41  L.  Ed.  664. 

In  Central  Pac.  R.  R.  Co.  v.  Nevada,  162 
U.  S.  512,  10  Sup.  Ct  885,  40  L.  Bd.  1057, 
and  North.  Pac.  R.  R.  Co.  v.  Patterson,  154 
U.  S.  130,  14  Sup.  Ct.  977,  38  L.  Ed.  934,  It 
was  held  that  the  possessory  .  claim  of  the 
railroad  company  to  government  lands  lying 
within  a  state  was  subject  to  taxation  by  the 
state,  notwithstanding  the  fact  that  the  lands 
might  thereafter  be  determined  to  be  min- 
eral lands,  and  for  that  reason  excluded  from 
the  operation  of  the  grant  from  the  United 


States  to  the  railroad  company.  And  In 
Maish  T.  Arizona,  164  U.  &  597,  17  Sup.  Ct 
193,  41  L.  Ed.  567,  a  party  in  possession  of 
lands  under  an  unconfirmed  Mexican  land 
grant  was  held  to  have  a  valuable  equitable 
right  which  was  subject  to  taxation  by  the 
state  in  which  the  lands  were  located,  al- 
though it  might  thereafter  be  adjudged  that 
the  lands  in  fact  belonged  to  the  United 
States.  In  North.  Pac.  R.  R.  Co.  v.  Patter- 
son, supra,  the  court  quoted  with  approba- 
tion from  Wisconsin  R.  Oo.  v.  Price  Co.,  133 
U.  S.  406,  10  Sup.  Ct  341,  33  L.  Ed.  687.  the 
statement  "that  be  who  has  the  right  to  prop- 
erty and  is  not  excluded  from  its  enjoyment 
shall  not  be  permitted  to  ose  the  legal  title 
of  the  government  to  avoid  his  Just  sbare  of 
state  taxation." 

'  In  the  present  case  the  appellant  is  in  pos- 
session and  enjoyment  of  the  land  in  ques- 
tion under  a  conveyance  from  the  Secretary 
of  War  made  in  pursuance  of  an  act  ot  Con- 
gress approved  June  19,  1878,  20  Stat.  167. 
c.  310,  which  provided  "that  the  Secretary  of 
War  be,  and  he  is  hereby,  directed  to  convey 
to  the  Baltimore  Dry  Dock  Company  of  Bal- 
timore City,  a  body  corporate,  created  nnder 
the  laws  of  the  state  of  Maryland,  for  the 
consideration  hereinafter  described,  so  much 
of  the  land  belonging  to  the  United  States,  in 
said  city,  known  as  the  Fort  McHenry  tract 
as  lies  between  the  northwestern  boundary 
line  of  the  said  tract  and  a  line  parallel  there- 
to and  distant  four  hundred  and  fifty  feet 
'therefrom,  and  between  a  line  two  hundivd 
and  fifty  feet  from  the  northern  side  of  Fort 
avenue  (a  street  or  avenue  of  said  city  ex- 
tended), and  parallel  thereto,  and  the  Xorth 
West  Branch  of  the  Patapsco  river.  Sec.  2. 
That  in  consideration  of  the  said  conveyance, 
and  as  the  condition  upon  which  the  same  is 
made,  the  said  dry  dock  company  shall  be  re- 
quired to  construct,  upon  the  land  conveyed  as 
aforesaid,  within  two  years  from  the  date  of 
the  conveyance,  an  efficient  'Simpson's  im- 
proved dry  dock,'  four  hundred  and  fifty  feet 
In  length,  and  to  accord  to  the  United  States 
the  right  to  the  use  forever  of  the  said  dry 
dock,  at  any  time,  for  the  prompt  examina- 
tion and  repair  of  vessels  belonging  to  the 
United  States,  free  from  charge  for  docking; 
and  if  at  any  time  said  property  hereby  con- 
veyed shall  be  diverted  to  any  other  use  than 
that  herein  named,  or  if  the  said  dry  dock 
shall  be  at  any  time  unfit  for  use  for  a  pwiod 
of  six  months,  or  more,  the  property  hereby 
conveyed  with  all  its  privileges  and  appur- 
tenances shall  revert  to,  and  become  the  ab- 
solute property  of  the  United  States." 

The  deed  followed  the  terms  of  the  act  of 
Congress,  and  conveyed  the  land  to  the  ap- 
pellant upon  the  conditions  therein  set  forth. 
Under  this  conveyance  the  appellant  did  not 
acquire  the  absolute  fee-simple  title  to  the 
land,  but  took  only  an  estate  therein  lim- 
ited to  a  particular  use  under  special  con- 
ditions, and  liable  to  be  defeated  upon  a 
misuser  or  nonuser,  yet  it  did  take  a  valuable 
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interest  In  ttae  land,  of  which  It  hag  been  In 
full  posseaalon  and  enjoyment  ever  since. 
The  deed  to  the  appellant  contains  no  re- 
straint upon  the  alienation  of  the  estate  con- 
veyed by  it,  which  partakes  of  all  of  the  es- 
sential features  of  property.  The  fact  that 
the  United  States  retains,  and  may  at  some 
future  time  exercise,  the  right  to  retake 
possession  of  the  land  npon  a  breach  of  the 
conditions  Of  the  grant,  ought  not,  when  no 
such  breach  is  alleged,  to  enable  the  appel- 
lant to  escape  its  Just  share  of  state  taxa- 
tion. If  the  land  should  ever  revert  to  the 
United  States  under  the  terms  of  the  grant 
the  taxable  Interest  in  it  would  be  destroyed, 
and  in  that  event  the  assessment  of  it 
should  be  stricken  off  the  books  of  the  tax 
department.  Or  if  the  United  States  should, 
in  the  exercise  of  its  reserved  right,  use  the 
dock  on  the  land  for  its  own  vessels  continu- 
ously, or  to  such  an  extent  as  to  materially 
deprive  the  appellant  of  Its  possession  and 
enjoyment,  that  circumstance  would  form 
proper  ground,  for  a  suitable  abatement  for 
the  time  being  of  the  assessment  of  the 
property  for  the  purpose  of  state  taxation. 

Another  ground  on  which  the  appellant 
rests  its  claim  for  the  exemption  of  this 
property  from  taxation  is  that  the  dock,  with 
its  equipment,  is,  in  effect,  an  agency  of  the 
government  for  the  docking  of  its  ships, 
and  therefore  false  within  the  operation  of 
the  well-recognized  principle  that  the  in- 
struments and  agencies  used  by  the  federal 
government  to  execute  its  sovereign  powers 
are  not  taxable  by  the  states  in  which  they 
are  located.  It  is  settled,  however,  that  this 
principle  does  not  apply  to  the  property  of 
individuals  or  corporations  which  is  not  in 
the  exclusive  use  or  under  the  exclusive  con- 
trol of  the  government,  although  the  latter 
may  'have  a  ttxed  right  to  a  preference  in 
the  use  of  sacb  property  when  occasion  may 
require. 

It  was  held  in  Thomson  v.  Union  Pac.  R. 
R.  Co..  9  Wall.  579,  19  L.  Bd.  792,  that  the 
property  of  the  Union  Pacific  Railroad  Com- 
pany was  liable  to  state  taxation,  although 
it  was  admitted  that  the  road  formed  part 
of  a  system  of  roads  constructed  under  the 
direction  and  authority  of  Congress,  and 
that  it  was  bound  to  perform  certain  duties 
for  the  government,  and  ultimately  to  pay 
to  it  a  fixed  percentage  of  its  revenue,  and 
that  its  property  was  mortgaged  to  the  Unit- 
ed States.  And  in  Union  Pac.  R.  R.  v.  Penl- 
ston,  18  Wall.  5,  21  L.  Bd.  787,  it  was  again 
held  that  the  property  of  the  railroad  com- 
pany was  liable  to  state  taxation,  although 
the  road  was  to  some  extent  an  agent  of  the 
general  government,  designed  to  be  em- 
ployed and  actually  employed  in  the  legiti- 
mate service  of  the  government,  both  mili- 
tary and  postal.  The  court  In  that  case  said: 
"It  is  therefore  manifest  that  exemption  of 
federal  agencies  from  state  taxation  is  not 
dependent  upon  the  nature  of  the  agents, 
or  upon  the  mode  of  their  constitution,  or 
54A.-40 


upon  the  fact  that  they  are  agents,  but  up- 
on the  effect  of  the  tax;  that  Is,  npon  the 
question  whether  the  tax  does  in  truth  de- 
prive them  of  power  to  serve  the  govern- 
ment as  they  were  Intended  to  serve  it  or 
does  hinder  the  efficient  exercise  of  their 
power.  A  tax  upon  their  property  has  no 
such  necessary  effect." 

Tested  by  the  propositions  thus  laid  down, 
it  is  apparent  that  the  tax  now  under  con- 
sideration does  not  deprive  the  appellant  of 
the  power  to  serve  the  government  as  it  was 
intended  to  serve  it,  and  its  payment  can- 
not be  escaped  on  the  ground  that  it  is  an 
agency  of  the  government. 

Of  course,  if  it  should  ever  become  neces- 
sary for  the  state  or  city  to  sell  this  prop- 
erty of  the  appellant  for  the  nonpayment  of 
taxes,  nothing  more  could  be  sold  than  Its 
conditional  estate  in  the  land,  and  the  per- 
manent improvements  thereon,  subject  to  all 
of  the  rights  of  the  United  States  therein. 

It  has  been  the  custom  and  policy  of  this 
state,  when  It  became  necessary  to  sell  for 
nonpayment  of  taxes  land  in  which  several 
parties  held  different  estates,  all  of  which 
were  subject  to  assessment  and  taxation,  to 
sell  the  fee-simple  estate  in  exercise  of  its 
sovereign  power  (Cooper  v.  Holmes,  71  Md. 
20,  17  Ati.  711;  Textor  v.  Shipley,  86  Md. 
424,  88  Ati.  932);  but  it  is  manifest  that 
the  sovereign  power  of  the  state  does  not 
embrace  within  its  operation  the  right  or  es- 
tate of  the  federal  government  in  the  land 
now  in  question. 

We  hold  that  the  conditional  interest  or  es- 
tate of  the  appellant  in  tliis  land,  subject 
to  the  rights  of  the  United  States  therein, 
constitutes  property,  within  the  meaning  of 
section  2  of  article  81  of  the  Code  of  Public 
General  Laws,  and  is  taxable  by  the  state 
and  the  city  Of  Baltimore.  In  view  of  the 
fact  that  the  situation  of  the  title  to  the 
land  is  such  that  the  absolute  fee  therein 
cannot  be  taxed,  and  therefore  could  not  be 
sold  for  nonpayment  of  taxes,  the  assess- 
ment books  should  be  so  modified  as  to 
show  that  the  estate  assessed  is  subject  to 
the  right  and  interests  of  the  United  States 
in  the  land  and  Improvements. 

The  order  appealed  from  will  be  affirmed. 
Order  affirmed,  with  coats. 


KING  V.  HAMILL. 
(Court  of  Appeals  of  Maryland.    April  2,  1903.) 

NXnSANCKS— STABLES— CONSTRUCTION— CITT 

ORDINANCES— VIOLATION— INJUNCTION 

—IRREPARABLE  INJURY. 

1.  The  construction  of  a  private  horse  stable 
on  the  building  line  of  a  city  street  is  not  a 
nuisance  per  se. 

2.  Where,  in  a  suit  to  enjoin  the  construction 
of  a  private  stable  on  the  building  line  of  a 
city  street  in  violation  of  a  city  ordinance  pro- 
viding that  snch  stable  should  not  be  erected 
within  20  feet  of  any  street  in  the  city,   the 
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stable,  as  located,  waa  over  68  feet  from  plain-  ' 
tiff's  residence,  and  it  did  not  appear  that  ita 
erection  in  its  present  location  wonid  work  n)e- 
cial  or  irreparable  injnry  to  plaintiff,  or  tnat 
when  erected  it  would  be  an  actual  nuisancei 
an  injnnction  woald  not  be  granted  to  restrain 
snch  erection,  though  it  constituted  a  violation 
of  the  ordinance. 

Appeal  from  Circuit  Court,  Garrett  Coun- 
ty;   Ferdinand  Williams,  Judge. 

Suit  by  Mary  L.  King  against  Moses  B. 
HamllL  From  a  decree  In  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Argued  before  McSHEKRY,  a  J.,  and 
FOWLER,  BEISCOB,  BOYD,  PAGE, 
PEARCB,  SCHMUCKBB,  and  JONES,  JJ. 

Thomas  J.  Peddlcord,  for  appellant  Bid- 
ward  H.  Slncell  and  Norman  8.  Helndel,  for 
appellee. 

BOYD,  J.  The  appellant  Sled  a  bill  in 
equity  against  the  appellee,  praying  that  an 
injunction  be  issued,  restraining  him  from 
building  a  stable  on  the  line  of  Center  street, 
In  the  town  of  Oakland,  or  within  20  feet 
thereof.  The  bill  alleges  that,  under  and 
by  virtue  of  its  charter,  that  municipal 
corxmration  had  enacted  certain  ordinances 
to  prevent  nuisances  in  the  town,  and  that 
■  among  those  so  enacted  and  now  in  force  is 
section  14,  c.  10,  tit.  "Nuisances,"  which  pro- 
hibits the  erection  of  "any  privy,  hog  pen 
or  stable,  or  other  enclosures  designed  for 
the  keeping,  confinement  or  stabling  of  any 
horses,  cattle,  swine,  sheep,  goats  or  other 
animal  or  animals  producing  offensive  smells 
within  twenty  feet  of  any  street  of  said 
town,  under  a  penalty"  therein  named;  that 
the  appellant  owned  a  dwelling  house  which 
is  located  on  a  lot  fronting  on  Center  street, 
which  Is  one  of  the  public  streets  of  the 
town,  in  which  she  and  her  family  live.  It 
is  further  alleged  that  the  appellee  owns  a 
lot  on  the  opposite  side  of  Center  street,  di- 
rectly in  front  of  the  plaintiCTs  house,  upon 
which  he  "has  commenced  and  is  now  erect- 
ing a  stable  designed  for  the  keeping  and 
conQnement  or  stabling  of  horses  and  cat- 
tle, or  other  animals  which  produce  offensive 
smells,"  and  that  the  said  stable  is  being 
built  on  Center  street,  instead  of  20  feet 
therefrom,  as  required  by  said  ordinance.  It 
also  charges  "that  the  building  of  said  sta- 
ble on  the  line  of  said  street  is  a  violation 
of  law,  aud,  if  it  should  be  completed,  will 
be  a  nuisance,  and  the  offensive  smells  aris- 
ing therefrom  will  render  the  plaintiff's 
house  almost  uninhabitable,  and  will  cause 
irreparable  injury  to  the  plaintiff's  said  house 
and  home."  It  states  that  the  plaintiff  makes 
the  complaint  as  a  citizen  and  taxpayer,  as 
well  as  in  her  individual  right  as  a  proper- 
ty owner.  A  preliminary  injunction  was 
granted.  The  defendant  filed  an  answer  to 
the  bill,  in  which  he  denied  that  the  ordi- 
nance was  validly  passed,  alleging  that  the 
mayor  and  town  council  of  Oakland  did  not 
have  the  authority  to  pass  an  ordinance  in 


1882,  when  this  was  enacted,  regulating  tbe 
location  of  stablea  within  fbe  limits  of  tbe  < 
town,  and  that  their  action  In  the  premises  | 
was  absolutely  null  and  void.  He  admits  ! 
that  be  has  commenced  the  erection  of  a 
stable  on  his  lot,  in  which  be  propcwes  to 
keep  a  horse,  but  denies  that  he  la  dolnK  ao 
In  violation  of  law,  or  that  the  horse  to  be 
kept  In  said  stable  will  produce  offensive 
smells.  The  answer  also  denies  tbat  tbe 
stable,  when  completed,  will  become  a  nui- 
sance, or  that  the  odors  will  render  plain- 
tiff's house  almost  uninhabitable,  or  cause 
Irreparable  Injury  to  her  house  and  home. 
It  alleges  that  be  obtained  permission  ftom 
the  mayor  and  town  council  of  Oakland  to 
build  the  stable,  and  he  filed  a  writt«i  per- 
mit Tbe  case  was  submitted  to  tbe  ooort 
below  "for  final  decision  and  determination" 
upon  an  agreed  statement  of  facts,  and,  after 
hearing,  a  decree  was  passed  dissolving  the 
Injimction  and  dismissing  tbe  bill.  ]9*roni 
that  decree  this  appeal  was  taken. 

It  was  agreed  tbat  the  town  had  enacted 
certain  ordinances,  and,  among  others,  sec- 
tion 14  of  chapter  16  (referred  to  in  the  bill 
as  chapter  10),  which  were  codified  In  18B2L 
It  was  admitted  that  tbe  ordinance  and  pen- 
alty have  not  been  amended  or  repealed^  but 
remain  as  they  .were  enacted  and  codified. 
Center  street  Is  60  feet  wide.  Mrs.  King's 
house  Is  18  feet  and  6  Inches  from  tbe  street 
and  tbe  stable  was  being  built  on  tbe  build- 
ing line  of  Center  street  on  Mr.  HamiU's 
lot  68  feet  and  S  Inches  from  Mrs.  King's 
residence,  and  closer  to  Mr.  Hamlll's  own 
dwelling.  Among  other  things,  tbe  agreed 
statement  says  "that  tbe  said  Hamill  was 
building  said  stable  at  the  time  he  was  en- 
joined in  this  case;  that  It  was  bis  purpose 
to  keep  but  one  horse  in  said  stable,  when 
completed,  and  that  no  offensive  smells  would 
arise  from  said  stable,  except  such  as  nat- 
urally arise  frpm  a  horse  stable  in  which  a 
horse  Is  kept;  and  that  said  stable  would  only 
be  a  nuisance.  If  at  all,  In  so  far  as  It  is  de- 
clared to  be  a  nuisance  by  said  ordinances 
of  tbe  town,  providing  the  court  finds  said 
ordinance  to  be  a  valid  and  legal  ordinance." 

It  Is  not  necessary  to  cite  authorities  out- 
side of  this  state  to  show  that  a  stable  is  not 
per  se  a  nuisance.  In  Met  Savings  Bank  v. 
Manion,  87  Md.  68,  39  Atl.  90,  this  court  so 
declared  in  reference  to  a  livery  stable.  On 
page  81,  87  Md.,  and  on  page  92,  39  Atl.,  it 
was  said:  "The  authoi-Itles  wblcb  hold  that 
a  livery  stable  in  a  city  is  not  per  se  a  nui- 
sance are  so  numerous  that  it  would  serve 
no  useful  purpose  to  repeat  them.  It  may, 
however,  be  taken  as  a  concession  that  such 
is  the  well-established  rule  of  law,  about 
which  no  controversy  can  be  reasonably  ex- 
pected to  arise.  And  whilst  this  is  unques- 
tionably true,  it  is  equally  clear  that  a  sta- 
ble, whether  used  for  livery  purposes  or  for 
private  convenience,  may  sometimes  become 
a  very  great  nuisance  and  source  of  discom- 
fort  [against  which]   tbe  courts  would  not 
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fall  to  gnnt  relief.  Bvt  the  tuet  lust  noted, 
that  a  livery  stable  is  not  necessarily  prima 
facie  a  nuisance,  suggests  caution  In  dealing 
wltb  tbe  rights  of  the  owners  or  occupants 
of  llyery  stable  property."  If  a  livery  stable 
lu  a  city  like  Baltimore  is  not  a  nuisance  peir 
se,  surely  a. private  stable  in  Oakland,  in 
which  one  horse  is  to  be  kept,  i:annot  be  said 
to  be.  The  agreed  statement  says  "that 
said  stable  would  only  be  a  nuisance,  if  at 
all.  In  so  far  as  It  is  declared  to  be  a  nui- 
sance by  said  ordinances  of  the  town."  It 
would  be  giving  this  ordinance  a  meaning 
much  tiroader  than  the  language  used  in  It 
would  seem  to  Justify,  to  say  that  it  was  in- 
tended to  declare  a  stable  built  within  20 
feet  of  a  street  a  nuisance,  merely  because 
in  the  code  of  ordinances  It  is  one  of  over 
forty  sections  under  chapter  15,  which  is 
headed  "Nuisances."  To  say  that  a  stable 
within  20  feet  of  a  street  is  a  nuisance,  while 
one  20  feet  and  1  Inch  from  the  same  street 
is  not,  would  be  going  very  far;  and,  if  a 
town  council  intends  to  make  such  distinc- 
tion, it  ought  to  do  so  in  a  more  certain  way 
than  by  codifying  such  an  ordinance  under 
the  general  bead  of  "Nuisances." 

But  if  it  be  conceded  that  it  was  Intended 
to  declare  a  stable,  situated  as  this  Is,  a  nui- 
sance, snd  that  the  mayor  and  town  council 
of  Oakland  had  power  to  pass  the  ordinance, 
or  It  was  subsequently  ratified  by  the  Legis- 
lature, would  a  court  of  equity  be  justified 
in  restraining  the  erection  of  it  under  the  evi- 
dence In  tills  record?  In  St.  Johns  v.  McFar- 
lan,  33  Mich.  72,  20  Am.  Rep.  671,  the  court 
said:     "The  erection  of  a  wooden  building 
within  the  limits  of  a  city  or  village  is  not, 
in  and  of  itself,  a  nuisance.    Neither  does  the 
fact  that  the  erection  of  such  Is  prohibited  by 
ordinance  make  it  a  nuisance.    If  this  were 
80,  then  the  doing  of  any  act  prohibited  by 
law  would,  upon  the  same  reasoning,  be  a  nul- 
•ance."    In  Waupun  v.  Moore,  34  Wis.  450, 
17  Am.  Rep.  44G,  that  court  thus  announces 
the  doctrine:    "The  defendant  was  not  about 
to  erect  a  nuisance.    If  it  Is  unlawful  for  him 
to  erect  the  building  in  question,  it  is  made 
so  by  the  ordinance  alone.    Without  the  ordi- 
nance, no  one  can   successfully   dispute  his 
right  to  do  so.     The  question  Is,  therefore, 
will  a  court  of  equity  enjoin  an  act  which 
would   otherwise   be  lawful,   but   which  is 
made  nnlawful  by  a  village  ordinance  or  by- 
law?   We  find  the  principle  stated  In  several, 
very  respectable  authorities  that  equity  will 
not  lend  Its  aid  to  enforce  by  injunction  the 
by-laws  or  ordinances  of  a  municipal  corpora- 
tion, restraining  an  act,  unless   the  act  is 
shown  to  be  a  nuisance  per  se."    See,  also. 
High  on  Injunctions,  {  788;    Mayor,  etc.,  of 
Hudson  V.  Thome,  7  Paige,  261 ;   Mayor,  etc., 
of  Manchester  v.  Smyth,  64  N.  H.  380,  10 
Atl.    700.     Certainly   an   individual   cannot 
complain  of  the  erection  of  a  building  contra- 
ry to  an  ordinance  of  a  town  unless  he  shows 
that  the  erection  will  work  special  and  ir- 
reparable injury  to  bim  and  his  property,  and 


the  appellant  has  not  shown  that  ibis  stable 
will  work  Irreparable  injury  to  her  and  her 
property.  It  may  be  that  it  would  be  mora 
agreeable  to  her  not  to  have  a  stable  opposite 
to  her  house  or  very  near  to  It,  but  we  cannot 
assume,  and  the  record  utterly  fails  to  show, 
that  the  one  being  erected  by  the  appellee 
will  so  injure  the  appellant  as  to  Justify  the 
court  In  granting  an  Injunction  to  prevent  an- 
ticipated damsge.  If  every  stable  within  68 
feet  of  a  residence  works  irreparable  injury, 
there  must  be  many  such  sufferers  in  cities 
and  towns.  Residents  of  cities  and  towns 
are  necessarily  subjected  to  some  discom- 
forts that  those  living  In  the  country  can 
avoid,  and  while  a  stable  may  be  so  used  as 
to  make  It  a  nuisance,  and  hence  cause  dam- 
age to  those  living  near  it.  It  cannot  be  pre- 
sumed that  one  being  erected  will  be  so  used; 
and  it  cannot  be  contended  that,  merely  be- 
cause the  owner  is  violating  an  ordinance  In 
the  erection  of  it  (if  that  be  conceded),  any 
citizen  can  enjoin  him,  without  regard  to 
whether  such  dtisen  suffers  any  special  and 
Irreparable  Injury. 

An  Injunction  will  not  ordinarily  be  grant- 
ed against  an  anticipated  nuisance  unless 
the  facts  alleged  and  proven  are  sufficient  to 
show  it  will  be  a  nuisance  per  se.  This  court 
said  In  Adams  v.  Michael,  38  Md.  129,  17 
Am.  Rep.  516,  that  "the  general  rule  is  that 
an  Injunction  will  only  be  granted  to  restrain 
an  actual  existing  nuisance;  but  where  it 
can  be  plainly  seen  that  acts  which,  when 
completed,  will  certainly  constitute  or  re- 
sult in  a  grievous  nuisance,  or  where  a  par- 
ty threatens,  or  begins  to  do,  or  Insists  upon 
his  right  to  do  certain  acts,  the  court  will  in- 
terfere, though  no  nuisance  may  have  been 
actually  committed,  if  the  circumstances  of 
the  case  enable  the  court  to  form  an  opinion 
as  to  the  illegality  of  the  acts  complained  of, 
and  the  irreparable  Injury  which  will  ensue." 
As  this  record  wholly  falls  to  show  that  the 
appellant  will  sustain  such  injury,  the  learn- 
ed judge  who  sat  below  was  right  In  dissolv- 
ing the  injunction  and  dismissing  the  bill. 

We  do  not  deem  it  necessary  to  determine 
whether  this  ordinance  is  a  valid  one,  either 
nnder  the  powers  granted  the  mayor  and 
council  in  the  charter  in  force  when  it  was 
passed,  or  by  virtue  of  the  Acts  of  1896,  p. 
203,  c.  123,  which  provided  in  section  1951 
tliat  "all  ordinances  now  in  force  and  oper- 
ation in  said  town  shall  remain  and  be  In 
full  force  and  effect  until  regularly  repealed." 
Of  course,  there  can  be  no  doubt,  under  the 
decisions  of  this  court,  tluit  the  Legislature 
can  validate  an  ordinance  which  was  passed 
when  the  municlpnl  corporation  had  no  such 
authority;  but  whether,  by  a  general  pro- 
vision such  as  this,  an  invalid  ordinance  can 
be  made  valid,  is  another  question,  esiieclally 
when  it  only  undertook  to  provide  for  "ordi- 
nances now  In  force  and  operation."  In  21 
Ency.  of  Law  (2d  Ed.)  995.  the  subject  of 
legislative  ratification  of  invalid  ordinances 
is  considered;    and  It  la   there  said,   after 
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fully  recognlzlni;  the  right  of  the  Legislature 
to  ratify  luralld  ordinances,  that  "certainly  a 
general  provision  continuing  In  force  ordi- 
nances that  were  in  force  at  the  time  of  Its 
passage,  or  theretofore  made,  cannot  operate 
as  a  ratification  or  yalldatiou  of  a  void. ordi- 
nance previously  passed."  If  It  were  neces- 
sary for  us  to  decide  the  question,  we  would 
have  no  hesitation  In  adopting  that  as  the 
general  rule,  but,  as  it  is  not  necessary  for 
the  decision  of  this  cause  to  determine  wheth- 
er the  ordinance  Is  valid,  we  will  not  do  so, 
as  it  would  require  us  to  discuss  at  length  the 
powers  that  the  corporation,  did  have.  We 
win  alQrm  the  decree,  because  the  appellant 
has  not  shown  she  Is  entitled  to  relief  under 
this  bill,  even  if  the  ordinance  be  conceded 
to  be  valid. 
Decree  affirmed,  appellant  to  pay  the  costs. 


DtJNDALK,  8.  P.  &  N.  P.  RT.  CO.  OP  BAL- 
TIMORE COUNTY  V.  SMITH  et  al. 
(Court  of  Appeals  of  Maryland.    April  2,  1903.) 
RAILROADS— RIOHT     TO     BRIDQB     NAVIGABLE 
WATERS— CONSENT  OF  LBOISLATURE 
-STATUTE-REPEAL. 

1.  Code  Pub.  Gen.  Laws,  art.  23,  f  92,  which 
provides  that  no  bridge  shall  be  erected  on  a 
navigable  river,  unless  authorized  by  an  act  of 
the  General  Assembly,  though  codified  under 
the  head  of  "Companies  for  the  Blrection  of 
Bridges,"  applies  also  to  railroad  corporations; 
and  hence  the  incorporation  of  a  railroad  does 
not  in  itself  confer  on  it  the  right  to  cross  nav- 
igable waters  of  the  state  without  the  consent 
of  the  Legislature. 

2.  Such  section  was  not  repealed  by  section 
177  of  the  same  article,  relating  to  the  submis- 
sion of  the  plans  of  railroad  bridges  crossing 
navigable  waters  to  the  board  of  public  works 
for  approval. 

Appeal  from  Superior  Court  of  Baltimore 
City;   Henry  Stockbrldge,  Judge. 

Mandamus  by  the  Dundalk,  Sparrows  Point 
ft  North  Point  Railway  Company  of  Balti- 
more County  against  John  Walter  Smith  and 
others,  composing  the  Board  of  Public  Works 
of  the  State  of  Maryland.  From  an  order 
dismissing  the  petition,  petitioner  appeals. 
Affirmed. 

Argued  before  FOWLER,  SCIIMUCKBR, 
BRISCOE,  BOYD,  PEARCE,  and  JONES,  JJ. 

Fielder  C.  SUngluft  and  Geo.  Dobbin  Pennl- 
man,  for  appellant  Atty.  Gen.  Rayner,  for 
appellees. 

SGHMUCKER,  J.  The  main  question  pre- 
sented by  this  appeal  Is  whether  the  incor- 
poration of  a  railroad  company  under  the 
general  incorporation  laws  of  this  state  con- 
fers upon  It  the  right  to  cross  the  navigable 
waters  of  the  state  without  the  consent  of 
the  Legislature.  The  appellant  flled  a  peti- 
tion In  the  superior  court  of  Baltimore  city 
for  a  mandamus  requiring  the  Board  of  Pub- 
lic Works  to  take  action  upon  and  either  ap- 
prove or  disapprove  the  plans  submitted  to 
them  by  It  under  section  177  of  article  23, 
Code  Pub.  Gen.  Laws,  for  the  construction 


of  bridges  across  three  navigable  creeks  In 
Baltimore  county.  The  Board  of  Pnblic 
Works  demurred  to  the  petition,  and  the  su- 
perlM  court,  by  its  order  of  January  5,  1903. 
sustained  the  demurrer  and  dismissed  the  pe- 
tition. From  .that  order  the  pfesent  appeal 
was  taken. 

The  petition  alleges  that  the  appellant,  hav- 
ing become  duly  incorporated,  under  the  gen- 
eral incorporation  laws  of  the  state,  to  con- 
struct and  operate  a  railroad  between  the 
towns  of  Dundalk  and  North  Point,  Aa.  Bal- 
timore county,  found  it  necessary.  In  order  to 
complete  the  road,  to  construct  it  across  the 
three  creeks  already  mentioned,  which  are 
alleged  to  be  navigable  streams;  that,  being 
ready  to  consti-uct  Its  railroad,  it  filed  with 
and  submitted  to  the  Board  of  Pnblic  Works 
the  plans  and  specifications  of  the  bridges 
and  other  fixtures  it  proposed  to  erect  to 
cross  the  said  streams;  and  that  It  fully 
complied  in  every  respect  with  all  of  the  pro- 
visions of  section  177  of  article  23  of  the 
Code,  and  all  other  laws  of  the  state,  as  well 
as  with  the  rules  and  regulations  of  the  Board 
of  Public  Works  relative  thereto,  but  that  the 
said  board  decline  and  refuse  to  take  any 
action  on  the  plans  and  speciflcatlons  so  filed 
with  them,  for  the  alleged  reason  that  the 
appellant  has  not  shown  proper  authority  to 
construct  Its  bridges  over  these  navigable 
streams;  and  they  assert  that  the  consent  of 
the  Legislature  to  the  section  of  the  bridge 
must  be  obtained  before  they  can  take  any 
action  on  the  plans  and  specifications.  The 
petition  Insists  that  the  appellant  acquired  by 
Its  Incorporation,  and  especially  by  section 
177  of  article  23  of  the  Code,  the  power  and 
authority  to  bridge  the  streams  in  question 
without  first  securing  the  consent  of  the  Leg- 
islature, and  that  it  is  entitled  to  have  Its 
plans  acted  on  by  the  board,  and  It  prays  for 
a  mandamus  to  compel  such  action. 

We  think  the  learned  Judge  below  was 
right  In  sustaining  the  demurrer  to  this  peti- 
tion. In  ascertaining  the  nature  and  extent 
of  the  powers  conferred  upon  the  appellant 
by  Its  Incorporation  in  reference  to  the  nav- 
igable waters  of  the  state,  we  must  keep  In 
view  all  of  the  provisions  of  the  Code  bear- 
ing upon  that  subject,  and  construe  them  hi 
the  light  of  the  principles  of  the  common  law 
applicable  to  all  grants  of  power  from  the 
state.  There  is  no  express  grant  of  power  to 
railroad  con^anles  to  cross  navigable  waters 
found  In  the  general  law  under  which  the 
appellant  was  incorporated.  The  state  Is  un- 
doubtedly the  owner  of  the  navigable  wa- 
ters within  Its  boundaries,  and  can  make  a 
valid  grant  of  privileges  or  interests  in  or 
over  them,  subject  to  the  public  rights  of 
navigation  and  fishery.  Browne  v.  Kennedy, 
6  Har.  &  J.  105,  9  Am.  Dec.  503;  WUson's 
Lessee  v.  Inloes,  11  6111  &  J.  359;  Phipps  v. 
State,  22  Md.  380,  85  Am.  Dec.  654.  It  Is. 
however,  a  familiar  proposition  of  the  com- 
mon law  that,  In  a  grant  by  the  state,  noth- 
ing passes  by  Implication.    The  grantee  takes 
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only  tbat  which  Is  given  to  him  by  express 
terms.    This  Is  trae  of  grants  by  legislative 
action.    Broom's  Legal  Maxims  (5tta  Ed.)  p. 
607;    Jones  t.  Tatbam,  20  Pa.  411;   State  t. 
Klnne,  41  N.  H.  239.    Some  recent  cases  have 
in  so  far  modified  the  strictness  of  this  doc- 
trine as  to  hold  that  the  granting  by  the  state 
of  a  charter  to  a  railroad  company  to  build  a 
road  between  specified  points  Implies  an  au- 
thority to  bridge  such  navigable  streams  as 
must  necessarily  be  crossed  In  order  to  con- 
struct the  railroad  between  Its  chartered  ter- 
mini.    This  has  been  held  upon  the  ground 
that  tbe  courts  should  give  such  a  construc- 
tion to  the  charter  as  to  effectuate  all  of  the 
powers  and  privileges  conferred  by  It  which 
are  necessary  to  carry  Into  full  effect  its 
purposes  and  objects.    Works  v.  Junction  R. 
R.,   5   McLean,    425,   Fed.   Gas.   No.    18,040; 
Springfield  v.  Ctonn.  R.  U.  Co.,  4  Gush.  63; 
Elliott  on  Railways,  vol.  3,  i  06tt;   Gould  on 
Waters,  g  137.    In  Works  v.  Junction  R.  R., 
supra,  tbe  court  put  this  construction  upon  a 
section  of  the  general  railroad  law  of  Ohio 
which  Is  quite  similar  to  section  177  of  ar- 
ticle 23  of  our  Code,  and  held  that  It  confer- 
red upon  the  company  the  power  to  bridge 
navigable  streams  when  necessary  to  do  so  in 
order  to  build  its  line  between  the  points 
named  In  Its  charter.    The  present  case  dif- 
fers from  those  last  referred  to,  all  of  which 
arose  under  the  laws  of  other  states,  in  tbls 
Important  particular:    Section  92  of  article 
23  of  the  Code,  which  contains  the  general 
law  of  this  state  for  tbe  creation  of  various 
kinds  of  corporations.  Including  railroad  com- 
panies, plainly  declares,  "No  bridge  shall  be 
erected  on  a  navigable  river  unless  authorised 
by  an  act  of  the  General  Assembly."    It  is 
true  tbat  this  section,  which  constituted  part 
of  the  general  Incorporation  law  of  1868,  now 
appears,  as  codified,  imder  tbe  head  of  "Oom- 
panies  for  the  Erection  of  Bridges,"  but  its 
application  Is  not  thereby  necessarily  confined 
to  corporations  of  that  class.    As  was  said  by 
our  predecessors  in  State  v.  Popp,  45  Md. 
437:    "In  arriving  at  the  true  construction  of 
any  particular  section  of  the  Code,  very  lit- 
tle reliance  can,  we  think,  be  placed  upon  tbe 
beading    tmder    which    it    may    be    found. 
*    *    *    In  short,  the  only  satisfactory  and 
safe  rule  of  construction  to  be  adopted  is  to 
read  and  construe  together  all  sections  of  the 
Code  relating  to   the  same  subject-matter, 
without  reference  to  the  particular  article 
or  heading  under  wlilch  they  may  be  placed." 
There  is  certainly  no  reason  why  tbe  state 
should  be  more  willing  to  give  to  a  railroad 
company  than  to  a  bridge  company  the  right 
to  cross  navigable  waters  at  will.    The  con- 
siderations of  public  policy  wliich  would  lead 
Uie  state  to  restrict  the  power  of  the  one 
class  of  corporations  in  that  respect  apply 
with  equal  force  to  the  other  class. 

Nor  do  we  think  that  section  177  of  tbat 
article,  which  was  enacted  in  18TG,  operated 
to  repeal  section  92.  The  obvious  purpose  of 
section  177  was  not  to  grant  the  power  or 


authority  to  railroad  companies  to  bridge 
navigable  streams,  but  to  regulate  the  meth- 
od of  bridging  them  by  such  railroad  compa- 
nies as  possess  the  right  to  do  so.  Its  p«o- 
vislons  relate  solely  to  the  plan  of  the  pro- 
posed bridge  and  the  place  of  Its  location, 
wbich  are  both  put  by  tbe  law  under  tbe 
supervision  and  control  of  the  Board  of  Pul>- 
lie  Works.  The  board  are  given  the  power 
to  approve  or  disapprove  the  plans,  with  the 
right  of  an  appeal  by  the  railroad  company  to 
the  circuit  court  In  tbe  event  of  a  disap- 
proval of  its  plans  by  the  board.  There  is  no 
express  repeal  of  section  92  by  tbe  railroad 
act  of  1876,  which  enacted  section  177;  and, 
as  the  two  sections  under  consideration  are 
not  inconsistent  with  each  other,  they  must 
both  stand,  and,  being  In  pari  materia,  must 
be  construed  together,  although  passed  at  dif- 
ferent times.  Canal  Co.  v.  Railroad  Co.,  4 
Gill  &  3.  1;  State  v.  R,  Co.,  44  Md.  167;  Ap- 
peal Tax  Court  v.  Railroad  Co.,  50  Md.  297. 

The  streams  Involved  in  tbe  present  suit- 
Jones  creek,  North  Point  creek,  and  Shallow 
creek— are  said  to  be  unimportant  ones;  but 
the  principle  involved  is  an  important  one  to 
a  state  like  ours,  which  has  much  navigable 
water  within  Its  boundaries.  The  future  de- 
velopment and  progress  of  the  commerce  of 
the  state  may  be  largely  influenced  by  tbe  ju- 
dicious management  and  control  of  this  nav- 
igable water,  and  It  is  therefore  Important  to 
strictly  maintain  the  doctrine  that  no  grant 
by  tbe  Legislature  of  any  right  In  or  control 
over  any  x>ortlon  of  It  will  be  upheld  which 
rests  upon  mere  Implication  or  construction, 
or  anything  short  of  a  clear  and  direct  ex- 
pression of  the  legislative  will. 

The  decree  appealed  from  will  be  affirmed. 
Decree  affirmed,  with  costs. 


WILSON  et  al.  V.  BULL  et  al. 
(Court  of  Appeals  of  Maryland.    April  2,  1908.) 

WIIiLS— CONSTRUCTION— SURVIVORSHIP— 

TIUB— INTBNTION  OF  TBSTA- 

TOR— EVIDENCK. 

1.  Testator  devised  his  grouud  rents  to  his 
wife  for  life,  and  after  her  death  gave  a  life 
estate  in  one  undivided  sixth  of  such  rents  to 
each  of  hk  six  diildren  by  nam*,  and  declared 
that  immediately  after  the  death  of  his  six  chil- 
dren, respectively,  one  equal  undivided  sixth 
of  such  rents  should  go  to  their  child  or  children 
absolutely,  as  tenante  in  common,  to  be  equally 
divided  between  them  and  the  issue  of  any  de- 
ceased grandchild  per  stirpes.  He  then  declar- 
ed that,  if  any  of  his  grandchildren  so  provided 
for  died  under  age,  and  without  issue  living  at 
their  death,  tbe  shore  of  any  one  so  dying  should 
go  to  his  or  their  sorviving  brothers  or  sisters, 
or  tlieir  heirs,  etc.,  absolutely,  biit  that,  in  case 
either  of  testator's  children  died  without  leav- 
ing a  child,  children,  descendant,  or  descend- 
ants living  at  his  or  her  death  respectively,  the 
part  of  the  child  so  dying  should  become  the 
property  of  testator's  surviving  child  or  children, 
or  nis  or  their  heirs,  absolutely.  Held,  that  the 
words  "surviving  child  or  children,"  as  used  In 
the  last  clause,  were  limited  to  the  surviving 
child  or  children  of  the  testator,  and  did  not  In- 
clude the  descendants  of  any  deceased  child, 
and  hence,  on  tbe  death  of  testator's  son  with- 
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out  iasae,  hit  interest  paned  to  hta  sole  uar- 
yiyinx  sister. 

2.  The  survivorship  ot  the  children  of  the 
testttor  was  to  be  determined  as  of  the  date  of 
the  death  of  the  children,  and  not  as  of  the  dat* 
of  the  death  of  the  widow  or  of  the  testator. 

3.  In  a  suit  for  the  construction  of  a  will, 
evidence  to  show  that  certain  of  testator's  chil- 
dren and  grandchildren  were  favorites  was  ir- 
relevant, since  the  construction  of  the  will  mnst 
be  determined  from  its  provisions. 

Appeal  from  Court  of  Common  Pleas;  Hen- 
ry D.  Harlan,  Judge. 

Action  by  Loulaa  J.  Wilson  and  others 
against  Benjamin  H.  D.  Bull  and  others. 
From  a  judgment  In  favor  of  defendants, 
plaintiffs  appeal.    Affirmed. 

Argued  before  FOWLER,  BRISCOH, 
BOYD,  PBABCB,  80HMUCKBB,  and 
30NES,  JJ. 

S.  8.  Field,  for  appellants.  WilUam  J. 
O'Brien,  Jr.,  and  Edgar  H.  Qans,  for  ap- 
pellees. 

FOWLER,  J.  This  is  ftn  action  of  eject- 
ment brought  by  the  plalntifFs  against  the 
defendant  Sarah  J.  Bull  to  recover  a  two- 
thirds  interest  in  certain  ground  rents  In 
Baltimore  City.  During  the  course  of  the 
trial  the  defendant  reserved  several  excep- 
tions, eight  of  which  refer  to  the  rulings  on 
the  admissibility  of  testimony,  and  one— the 
ninth— to  the  ruling  upon  the  prayers.  But 
the  only  important  question  presented  by  this 
appeal  arises  upon  the  granting  of  the  de- 
fendant's first  prayer,  by  which  the  jury 
were  instmcted  that  no  evidence  had  been 
offered  legally  sufficient  to  entitle  the  plain- 
tiffs to  recover  the  property  mentioned  in 
the  declaration,  and  directing  a  verdict  for 
the  defendant  The  verdict  and  judgment 
being  against  the  plaintiffs,  they  have  ap- 
pealed. 

The  propriety  of  this  action,  of  the  trial 
court  in  taking  the  case  from  the  jury  de- 
pends upon  the  question  as  to  wliat  Is  the 
true  construction  of  the  will  of  the  late  John 
Berry,  of  Baltimore  City.  Before  proceed- 
ing to  construe  the  will,  or  the  third  Item 
thereof,  which  is  the  only  part  of  the  will 
Involved  in  this  controversy,  it  may  conduce 
to  a  clearer  understanding  of  the  questions 
presented  if  we  state  the  facts  showing  some- 
thing of  the  family  history  of  the  testator 
and  his  children. 

It  appears,  then,  that  at  the  time  he  ex- 
ecuted his  will,  and  at  the  time  of  bis  death, 
the  situation  lud  not  been  changed  in  this 
respect:  The  testator  had  six  children— five 
daughters,  Harriet  E.  Berry,  Susan  L.  Hurst, 
Juliet  A.  Turner,  Eliza  E.  Berry,  Sarah  J. 
Bull,  and  one  son,  John  S.  Berry.  The  tes- 
tator died  in  1856,  and  his  widow,  Sarah  D. 
Berry,  survived  him  about  three  years,  hav- 
ing died  in  1859,  at  which  time  all  of  the 
children  were  living.  One  of  the  daugh- 
ters of  the  testator— Harriet  E.— died  without 
issue  in  1878.  Mrs.  Hurst,  another  daugh- 
ter, died  In  1880,  leaving  two  children,  Mary 


B.  B.,  now  Mrs.  Pomell,  and  Samb  B.,  now 
Mrs.  Morgan.  Mrs.  Turner  died  in  18S6 
leaving  two  children,  James  H.  and  Louisa 
J.,  now  Mrs.  Wilson.  The  remaining  daugh- 
ter, Eliza  E.  Berry,  and  the  only  son,  John 
S.  Berry,  died  respectively  in  1890  and  1881, 
without  issue.  Sarah  J.  Bull,  the  original 
sole  defendant  In  this  action,  died  since  it 
was  brought,  and  her  children  and  the  chil- 
dren of  her  deceased  children  are  made  par- 
ties defendant  in  her  place. 

It  appears  that  in  March,  1884,  a  bill  of 
complaint  was  filed  In  the  circuit  court  of 
Baltimore  City  by  the  then  four  surviving 
children  of  the  testator  against  Mary  E.  B. 
Pnrnell  and  Sarah  B.  Morgan,  the  two  chil- 
dren of  Susan  L.  Hurst  and  their  respective 
husbands,  and  on  the  4th  of  April,  1881, 
after  appropriate  proceedings  were  taken 
for  that  purpose,  the  ground  rents,  which 
form  the  subject-matter  of  this  suit  were^ 
according  to  the  contention  of  the  defend- 
ants, divided  In  accordance  with  the  con- 
struction of  the  will  of  John  Berry  which 
is  now  sought  to  be  established  by  the  de- 
fendants. 

It  was  urged  on  the  part  of  tiie  defendants 
that,  Inasmuch  as  the  decree  in  the  equity 
cause  we  have  just  mentioned  provided  in 
clear  and  express  terms  that  the  rents  were 
to  go  to  the  "then"  surviving  children  of  the 
testator,  the  plaintiffs  in  this  case,  who  were 
either  parties  to  the  equity  cause  or  claim 
through  those  who  were,  are  estopped  to  set 
up  a  construction  of  the  will  different  from 
that  adopted  in  the  decree  relied  on.  The 
court  below,  in  granting  the  plaintiffs'  sec- 
ond prayer,  ruled  against  this  contention  of 
the  defendant  and  held  that  the  plaintlflS 
were  not  estopped  to  maintain  this  suit  by 
anything  done  by  them  or  by  the  court  in 
the  former  suit 

This  brings  us  to  a  consideration  of  the 
provisions  of  the  will  on  which  this  contro- 
versy hinges,  and  we  will  proceed  to  con- 
strue it  and  determine  the  rights  of  the  par^ 
ties  without  regard  to  the  question  of  es- 
toppel or  res  adjudlcnta  based  upon  the  de- 
cree and  proceedings  in  the  equity  suit  of 
1884  in  the  circuit  court  of  Baltimore  City. 

In  the  first  place,  it  may  be  stated  that  the 
only  interest  here  Involved  is  the  one-sixth 
interest  of  the  testator's  son,  John  S.  Berry, 
who  died  in  1901  without  issue.  It  appears 
that  upon  his  death  the  actual  possession  of 
this  one-sixth  passed  to  the  then  only  sar- 
viving  child  of  the  testator,  namely,  Sarah 
J.  Bull,  to  the  exclusion  of  the  children  of 
her  deceased  sisters.  The  contention  of  the 
latter,  who  are  plaintiffs,  is  tliat  this  one- 
sixth  of  the  rents  which  John  S.  Berry  bad 
for  life  under  his  father's  will,  imder  a  prop- 
er construction  of  that  will,  goes,  one-third 
to  Mrs.  Bull,  the  defendant,  and  the  remab- 
ing  two-thirds  to  the  plaintiffs;  while  the 
proposition  on  which  the  defendant's  daiai 
is  based  is  tliat  the  rents  in  question,  that  in. 
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his  death  without  iune,  pnqterly  paaaed  to 
ber  In  1901,  on  his  death,  as  her  absolate 
property  under  her  father's  will. 

Am  we  hare  already  stated,  the  learned 
court  below.  In  granting  the  defendant's  first 
prayer  and  withdrawing  the  case  from  the 
iary,  adopted  the  views  of  the  defendant. 
In  order  to  determine  whether  the  construc- 
tion thus  given  by  the  learned  Judge  is  the 
correct  one,  we  must  ascertain  what  is  the 
Latention  of  the  testator  as  declared  in  the 
will.  And,  in  order  that  we  may  have  his 
langaage  before  us,  we  here  transcribe  it. 
It  Is  as  follows: 

"Item.  All  my  annuities  or  ground  rents 
and   the  fee  and  reversion  of  and  In  the 
grounds  and  premises  out  of  which  any  and 
all    of  the  said  annuities  or  ground  rents 
now  issue  and  are  payable,  and  all  the  an- 
nuities or  ground  rents  I  may  hereafter  own 
or  in  any  manner  be  possesed  of  at  the  time 
of  my  decease,  I  give  and  devise  to  my  be- 
loved wife.  Sarah  D.  Berry,  to  hold  for  and 
during  the  term  of  her  natural  life,  so  as  to 
enjoy  the  said  estate  and  property  and  the 
rents.  Issues,  Income  and  profits  thereof,  to 
receive  and  apply  to  her  own  use  and  ben- 
efit,  and  from  and   immediately  after  the 
death  of  my  said  wife,  each  one  of  my  six 
children,  John  S.  Berry,  BUza  E.  Berry,  Su- 
san  I..   Hurst,   Harriet  B.   Berry,  Juliet  A. 
Turner,  and  Sarah  J.  Bull,  shall  respectively 
during  their  natural  lives  use  and  enjoy  one 
equal  undivided  sUth  part  of  the  estate  and 
property  devised  by  this  section  of  my  will 
and  the  rents  and  profits  arising  therefrom, 
take  and  apply  to  their  sole  and  separate  use 
and  benefit,  and  the  receipts  of  my  said  six 
children  respectively  alone  shall  be  good  and 
sufficient  receipts  and  acquittances  therefor, 
and  from  and  immediately  after  the  decease 
of  my  said  six  children  respectively,  then  one 
equal  undivided  sixth  part  of  the  estate  and 
property  devised  by  this  section  of  my  will 
shall  go  to  and  become  the  property  of  their 
child  and  children  respectively,  his,  ber,  or 
their  heirs,  executors,  administrators  and  as- 
signs, absolutely,  if  more  than  one,  as  ten- 
ants in  common,  to  be  equally  divided  be- 
tween them,  share  and  share  alike,  the  is- 
sue of  any  deceased  child  of  my  said  son  or 
of  my  said  five  daughters  respectively,  if 
any  such  issue  there  sho.uid  be  living,  to 
have  and  take  the  part  or  share  to  which 
the  parent  of  such  issue  respectively  would  If 
living  be  entitled.    And  in  the  event  of  the 
decease  of  any  of  the  children  of  my  said  son 
or  of  my  said  five  daughters,  respectively, 
under  age  and  without  issue  living  at  the 
time  of  his,  her  or  their  respective  deaths, 
the  part  or  share  of  him,  her  or  them  so 
dying  sliall  go  to  his,  her  or  their  surviving 
brothers   or   brother  and  sisters  or   sister, 
his,  her,  or  their  heirs,  executors,  adminis- 
trators and  assigns,  absolutely.    And  In  case 
it  shall  so  happen  that  either  my  said  son 
or  any  or  either  of  my  said  daughters  should 
depart  tliis  life  without  leaving  a  clUld,  chil- 


dren, descendant  or  descendants  of  t|ie  same  • 
living  at  his  death  or  her  death  respectively, 
then  the  part  or  share  of  the  said  son,  daugh- 
ter or  daughters  so  dying  shall  go  to  and 
become  the  property  of  my  surviving  child 
or  children,  his,  her  or  their  heirs,  executors, 
administrators  and  assigns  absolutely." 

It  seems  to  us  that  if  there  ever  was  a 
will  which  upon  its  face  may  be  said  to  be 
plain  and  free  from  ambiguities,  such  lan- 
guage may  be  applied  to  this  one.  Men  are 
so  constituted,  however,  that  they  do  not  all 
look  at  things  from  the  same  point  of  view, 
and  experience  teaches  us  that  different  con- 
clusions will  be  reached,  especially  in  will 
cases,  not  only  by  counsel,  who  may  be  ex- 
pected naturally,  and  not  improperly,  to  be 
swayed  by  a  conviction  that  their  clients  are 
right,  but  also  by  Judges,  who,  without  favw 
or  partiality  for  either  side,  try  only  to  reach 
■  Just  conclusion.  Justified  by  the  language 
of  the  testator.  The  main  object,  then,  in- 
deed It  may  I>e  said  the  oply  object,  should 
be  to  discover  the  intention  of  the  testator, 
and,  having  ascertained  his  wishes,  they  must 
control  our  conclusion,  unless  they  are  con- 
trary to  some  settled  rule  of  law  or  of  prop- 
erty, or  of  some  well  defined  rule  of  public 
policy.  Mis.  Soc.  V.  Mitchell,  03  Md.  202,  48 
Ati.  737,  S8  L.  R.  A.  711;  Abell  v.  Abell,  76 
Md.  44,  23  Atl.  71,  26  Atl.  389.  It  should  not 
be'  forgotten,  however,  that  the  Intention  of 
the  testator  which  is  to  govern  is  the  intra- 
tlon  he  has  expressed  in  his  will.  With  great 
industry,  counsel  for  the  appellants  have  col- 
lected, discussed,  and  applied  in  their  volumi- 
nous brief  about  100  authorities  to  sustain 
their  views  in  regard  to  the  construction  of 
the  will  and  the  question  of  res  adjudlcata. 
Some  12  or  16  authorities  only  are  cited  by 
the  appellees,  most  of  them  being  among 
those  cited  by  the  appellants.  It  seems  to 
us,  as  we  have  already  said,  that  the  inten- 
tion of  the  testator  is  very  clearly  expressed, 
and  hence  a  statement  of  our  views  without 
much  elaboration  will  be  sufficient 

It  will  be  observed  that  the  first  thing 
which  demands  the  attention  of  the  testator 
is  a  provision  for  his  wife.  All  the  ground 
rents  he  owned  at  the  time  of  making  his 
will,  and  all  that  he  might  thereafter  own  or 
be  possessed  of  at  the  time  of  his  death,  he 
gives,  in  the  first  place,  to  his  wife  during 
her  life;  and,  secondly,  after  her  death,  he 
gives  a  life  estate  in  one  undivided  sixth  of 
said  rents  to  each  of  his  six  children.  He 
mentions  his  children  by  name.  First  he 
names  his  son,  John  S.  Berry,  then  his  five 
daughters;  and  he  declares  that  they  shall 
respectively,  during  their  lives,  use  and  enjoy 
one  equal  undivided  sixth  part  of  said  rents, 
and  the  Income  and  profits  therefrom.  Third- 
ly, he  provides  that  Immediately  after  the 
decease  of  his  six  children  respectively,  one 
equal  undivided  sixth  part  of  said  rents  shall 
go  to  their  child  or  cliildren  respectively,  ab- 
solutely, if  more  than  one,  as  tenants  In  com- 
mon, to  be  equally  divided  between  them,  the 
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Issue  of  any  deceased  cblld  of  his  said  son  or 
of  his  .said  daughters  respectively,  If  any 
such  Issue  there  should  be  living,  to  take  the 
share  to  which  the  parent  of  such  issue,  re- 
spectively, would,  if  living,  be  entitled.  Pro- 
vision is  then  made  for  the  case  of  the  death 
of  any  of  the  children  of  his  son  or  of  his 
daughters  respectively  dying  under  age  and 
without  Issue  living  at  the  time  of  his,  her, 
or  their  respective  deaths-providing  that  the 
part  or  share  of  him,  her,  or  them  so  dying 
shall  go  to  his,  her  or  their  surviving  biotta- 
ers  or  brother  and  sisters  or  sister,  his, 
her  or  their  heirs,  etc.,  absolutely.  Then  fol- 
lows the  concluding  part  of  the  paragraph 
of  the  will,  which  gives  rise  to  this  contro- 
versy. Having  provided  for  his  wife  during 
her  life,  and  having  made  a  similar  provi- 
sion for  his  six  ctiildren  respectively,  he  pro- 
vided that  after  the  death  of  his  children,  re- 
spectively, his  grandchildren  should  take 
per  stirpes  an  absolute  title  to  the  one-sixth 
devised  to  their  respective  parents.  It  is  sig- 
nificant, we  think,  that,  having  arrived  at  this 
point  in  directing  how  his  estate  should  de- 
volve upon  his  descendants,  he  declares  that 
the  issue  of  any  deceased  child  of  his  chil- 
dren—that is  to  say,  his  great-grandchildren, 
if  any— should  take  per  stirpes  the  share  to 
which  their  respective  parents  would,  if  liv- 
ing, be  entitled.  That  is  to  say,  he  declares 
In  most  unmistakable  terms  that  the  one- 
sixth  of  bis  ground  rents  devised  to  his  chil- 
dren, respectively,  should  be  enjoyed  by  them 
and  by  their  children,  and  by  their  children's 
children,  if  any  living,  to  be  taken  per  stir^ 
pes;  and  in  this  sense  there  was  uniformity 
and  equality  observed  by  the  testator  in  the 
disposition  of  the  one-sixth,  in  case  his  son 
or  either  of  his  daughters  should  leave  a 
child  or  children  surviving  him  or  her.  But 
when  he  comes  to  consider  the  contingency 
of  his  son  or  either  of  his  daughters  dying 
without  a  child  or  children  living  at  his  or 
her  death  respectively,  Us  language  Is  entire- 
ly different,  and,  in  the  place  of  the  neces- 
sarily long  provision  for  the  obvious  contin- 
gencies of  bis  grandchildren  and  great-grand- 
children dying  with  or  without  child  or  chil- 
dren, he  simply  declares  that,  in  case  his  son 
or  either  of  his  daughters  should  die  without 
leaving  a  child  or  descendant  at  bis  or  her 
death,  the  share,  that  Is  to  say,  his  or  her 
undivided  sixth,  should  go  to  the  testator's 
surviving  child  or  children  absolutely. 

What  more  just  disposition  of  his  valuable 
property  could  the  testator  have  made  than 
that  which  the  language  of  his  will  on  Its 
face  indicates?  In  case  any  of  bis  children 
should  leave  a  child  or  children  surviving 
him  or  her,  such  child  or  children  should 
have  the  whole  of  their  respective  parent's 
share;  but,  in  case  any  child  of  the  testator 
ihould  die  without  Issue  living  at  his  or  her 
death,  the  share  of  such  child  so  dying 
shall  go  to  his  or  her  surviving  brother  and 
sisters.  That  is  to  say,  having  already  pro- 
vided that  his  children  In  the  first  place 


should  take  each  one-slztfa,  and  the  cblldren 
of  bis  children  In  the  Second  place  sbonld 
take  by  representation  tlie  share  whicli  tbeir 
respective  parenta  had  enjoyed  during  life,  he 
now  provides  for  a  new  and  entirely  dtCfeient 
devolution  In  case  one  of  his  own  cbildren 
should  die-  without  issue.  In  oth^  irords, 
he  simply  declares  that,  In  case  a  child  of  his 
dies  leaving  issue  or  descendants  of  Issae, 
such  issue  or  descendant  shall  take  by  vep- 
resentatlon.  But,  in  case  It  shall  so  happen 
that  any  child  of  his  should  die  leaving  no 
child  or  descendants.  It  was  his  will  that  tbeie 
should  be  no  representation,  but  that  the 
share  of  his  child  so  dying  should  go  to  bis 
living  child  or  children.  The  Inference  seems 
to  .us  Irresistible  that,  if  he  had  Intended  tbe 
same  rule  to  be  observed  in  both  casea,  he 
would  have  so  declared. 

The  learned  counsel  for  tbe  appdlants  ear- 
nestly contended  that  the  words  In  this  will, 
"surviving  child  or  children,"  should  be  con- 
strued so  as  to  mean  the  "other"  cblldren  of 
the  testator.  But  this  contention  certainly 
does  not  give  the  words  their  ordinary  mean- 
ing. Nor  have  we  been  able  to  find  anything 
in  the  will  before  us  to  convince  us  that  the 
testator  used  these  words  In  any  other  than 
their  usual  sense.  In  the  case  of  Anderson 
V.  Brown,  84  Md.  261,  85  AO.  937,  the  testa- 
tor, as  here,  in  the  first  place  gave  his  wife 
a  life  estate.  At  her  death  he  provided  that 
bis  real  estate  should  go  to  his  eight  chil- 
dren, naming  them;  and  then  declared:  "In 
case  of  the  death  of  any  one  of  them  without 
issue  living  at  the  time  of  his  or  her  death,  I 
do  give  and  devise  bis  or  her  share  to  the  sur- 
vivor or  Burvivors."  It  was  contended  that 
tbe  issue  of  the  predeceased  children  of  the 
testator  would  take  a  proportional  part  of 
the  share  of  the  ones  so  dying  without  iasue, 
and  the  court  below  so  held,  but  on  appeal 
this  court  said  (Page,  J.,  delivering  the  opin- 
ion): "If  the  word  'survivor*  Is  to  be  taken 
In  its  ordinary  meaning,  it  is  obvious  that  no 
one  can  take  but  one  who  answers  the  de- 
scription of  the  parties  named  as  devisees, 
via.,  the  survivor  or  survivors  of  the  testa- 
tor's eight  children."  The  opinion  proceeds  to 
state  that  in  order  to  meet  this  difflcnlty, 
and  to  show  that  the  word  "survivor"  should 
not  be  given  Its  usual  meaning.  It  was  con- 
tended, as  It  Is  here,  that  It  should  be  regard- 
ed in  that  case  as  synonymous  with  "other." 
In  regard  to  this  contention,  it  is  said:  "It  Is 
undoubtedly  true  that  In  order  to  carry  out 
the  intention  of  the  testator  this  has  some- 
times beeq  done.  'But,'  says  Redfleld,  In  his 
treatise  on  Wills,  vol.  2,  p.  272  (3d  Ed.)  It 
seems  to  be  now  established  by  numerous 
decisions  that  the  same  rule  of  construction 
will  be  applied  to  the  word  "survivors"  as  to 
any  other.  It  will  be  received  In  its  natoral 
and  literal  Import,  unless  there  Is  something 
in  the  context  or  attending  circumstances 
tending  to  a  different  conclusion.'"  Again, 
It  Is  said:  "All  the  cases  to  which  we  have 
been  referred  in  which  'survivor'  baa  been 
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construed  as  eqalvalent  to  'other*  appear  to 
have  been  ao  decided  because  tbere  was  some- 
tbtng  In  the  will  to  make  It  clear  that  the  tes- 
tator intended  the  Issue  of  predeceased  chil- 
dren   to  take,    or   that   some   other   clearly 
expressed  Intention  would  otherwise  be  ren- 
dered   Inoperative."     A.  number  of  English 
cases   are  then  cited,  among  which  will  be 
found,    several  relied  on  by  the  appellants 
to  sustain  their  contention  as  to  the  mean- 
ing of  the  word  "survivor."    In  the  case  of 
Turner   v.    Withers,    23   Md.   41,    cited  and 
commented  on  In  84  Md.  261,  36  Atl.  937,  the 
testator  devised  his  real  and  personal  estate 
to  his  wife  and  five  children,  to  each  one-sixth 
part  for  life,  and,  in  case  either  died  with- 
out children  or  descendants  alive  at  his  or 
her  death,  the  part  of  the  one  so  dying  to  be 
divided   among  the  remaining  children  for 
their  lives;    in  case  of  death  with  children, 
then  to  the  children,  per  stirpes  and  not  per 
capita^     One  of  the  cliildren  died  in  1852, 
leaving  children,  and  in  1860  another  died, 
without  children.    The  question  was  wheth- 
er, under  the  will,  the  issue  of  the  child  who 
died  in  1852  were  entitled  to  a  share  of  the 
estate  of  the  child  who  died  in  1860.    In  com- 
menting upon  the  case  of  Turner  v.  Withers, 
supra,  in  84  Md.  261,  85  Atl.  937,  we  said: 
"Here,  then,  were  many  of  the  conditions  up- 
on which  the  English  courts  have  construed 
the    devise    to    create    cross-remainders    be- 
tween the  stirpes  as  well  as  between  the  chil- 
dren."    But  this  court  held,  in  23  Md.  41, 
and  again  in  84  Md.  261,  35  Atl.  937,  that 
the  children  of  predeceased  children  did  not 
take,  because  they  did  not  answer  the  de- 
scription of  the  parties  as  devisees;    in  the 
one  case  the  devise  being  to  "remaining  chil- 
dren," and  in  the  other  to  "surviving  child  or 
children." 

But,  finally,  the  appellants  urged  that  the 
survivorship  of  the  children  of  the  testatw 
is  to  be  referred  to  the  time  of  the  death  of 
the  widow  or  of  the  testator  himself,  and  not 
to  the  death  of  the  life  tenant,  John  S.  Berry. 
And  we  may  say  here,  in  regard  to  this  con- 
struction   suggested   by   the   appellants,   as 
we  have  said  in  relation  to  others,  that  there 
is  nothing,  so  far  as  we  have  been  able  to  as- 
certain from  an  examination  of  the  will  it- 
self, or  of  the  circumstances  surrounding  the 
testator,  which  would  Induce  us  to  hold  that 
bis  intention  was  other  than  that  which  ap- 
pears upon  the  face  of  the  will.    If  he  had 
intended  that  those  he  named  as  "the  sur- 
vivor or  survivors  of  bis  children"  should  be 
ascertained  and  fixed  at  any  particular  time, 
is  It  not  almost  certain  be  would  have  so  pro- 
vided?   He  failed,  however,  to  make  any  ex- 
press provision  to  this  effect    He  could  have 
said  that  the  share  of  a  child  dying  without 
issue  shall  go  "to  my  children  who  are  sur- 
viving at  my  death,"  or  "at  the  death  of  my 
widow."    But,  not  liaving  made  any  such  pro- 
vision, we  may  conclude  he  intended  that, 
'trbeoever  one  of  bis  children  should  die  leav- 
ing no  child  or  children  surviving,  then  his  re- 


maining children  or  his  surviving  children 
should  take  the  share  of  the  child  so  dying. 
Thus,  in  29  Encyl.  of  Law,  p.  504  ("Wills"), 
it  is  said:  "It  may  be  laid  down  as  a  general 
rule  of  construction  that,  where.the  context  Is 
silent,  words  referring  to  the  death  of  a 
prior  devisee  or  legatee,  in  connection  with 
some  collateral  event,  apply  to  the  contingen- 
cy happening  at  any  time,  as  well  after  as  be- 
fore the  death  of  the  testator."  In  this  case, 
of  course,  the  contingency  of  the  life  tenant 
dying  without  children  happened  long  after 
the  death  of  the  testator.  In  2  Jannan  on 
WUls,  star  page  1569  (6th  Bd.),  under  the 
head,  "Rule  where  the  Gift  is  Future,"  the 
author  says  that,  where  there  is  another  point 
of  time,  than  the  death  of  the  testator  to 
which  the  death  of  a  preceding  devisee  may 
be  referred,  "as  obviously  is  the  case  where 
the  bequest  is  to  take  effect  in  possession  at 
a  ijeriod  subsequent  to  the  testator's  decease, 
the  words  in  question  are  considered  as  ex- 
tending to  the  event  of  the  devisee  dying  in 
the  interval  between  the  testator's  decease 
and  the  period  of  vesting  la  possession."  In 
Hutchins  V.  Pearce,  80  Md.  445,  31  Atl.  501,  it 
is  declared  that  the  words  "die  without  is- 
sue" are  to  be  construed  to  mean  a  want  or 
failure  of  issue  at  the  death  of  the  life  ten- 
ant Applying  this  rule  to  the  case  before 
us,  the  result  would  be  that  Mrs.  Bull,  the 
only  siurvlving  child  of  the  testator,  would 
take  upon  the  death  of  John  S.  Berry,  the 
life  tenant,  who  died  without  children.  And, 
as  was  said  in  the  case  just  cited,  "we  are 
of  opinion  that  this  construction  effectuates 
the  Intention  of  the  testator,  as  gathered  from 
a  fair  examination  of  the  whole  instrument 
when  taken  in  connection  with  his  [the  tes- 
tator's] surroundings  and  the  objects  of  bis 
bounty."  See,  also,  Relff  v.  Strlte,  etc.,  54 
Md.  303,  and  Weybrlght  v.  Powell,  86  Md. 
573,  39  AtL  421. 

It  only  remains  bri^y  to  dispose  of  the 
questions  relating  to  the  exceptions  taken  to 
the  rulings  upon  the  testimony.  The  first, 
third,  fourth,  and  fifth  exceptions  relate  to 
the  rejection  of  testimony  to  show  that  cer- 
tain of  the  testator's  children  and  grandchil- 
dren were  favorites.  We  do  not  think  such 
testimony  was  relevant;  but  even  if  admit- 
ted, it  could  not  alter  our  view  of  the  true  con- 
struction of  the  will.  The  second  and  eighth 
exceptions'  were  taken  to  the  exclusion  of  a 
certain  written  memorandum  dated  and  sign- 
ed by  the  testator  January  1,  1856,  prior  to 
the  date  of  the  will.  This  testimony,  also, 
we  think  Is  entirely  Irrelevant  Assuming 
that  the  paper  expressed  the  wishes  and  in- 
tention of  the  testator,  it  cannot  be  received 
to  control,  alter,  or  modify  in  any  respect  his 
intentions,  which,  we  have  said,  were  clearly 
expressed  in  his  will.  The  sixth  and  seventh 
are  to  the  refusal  of  the  court  to  allow  one 
of  the  plaintiffs  to  express  her  opinion  as  to 
whether  her  aunt,  one  of  the  children  of  the 
testator,  was  capable  of  bearing  children. 
Without  discussing  this  exception,  it  la  suffi- 
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clent  to  Hty  that  tbe  qnestion  asked  the 
witness,  even  if  relevant,  was  one  which  she 
did  not  show  herself  by  her  testimony  quali- 
fied to  answer. 

Tbe  views  we  have  expressed  in  regard  to 
the  construction  of  the  will  control  the  de- 
cision of  the  case,  and  therefore,  without  ref- 
erence to  the  question  of  the  binding  force  of 
the  decree  of  the  circuit  court  of  Baltimore 
City,  dated  27th  of  March,  1884,  it  follows 
that  the  Judgment  appealed  from  must  be 
affirmed. 

Judgment  affirmed. 


SAMUEL  M.  LAWDER  &  SONS  CO.  T.  AL- 

BISRT  MACKIE  OROCBB  GO. 
(Court  of  Appeals  of  Maryland.    April  1,  1908.) 

SALHS-CONSTRUCTION  OF  CONTRACT— CASH 
SALB-PLACI!  OF  DELIVBRT— BYIDBNCB  OF 
COLLATERAL  CIRCUHSTANCE»-CUSTOUABY 
EVIDENCE. 

1.  A  contract  for  tbe  sale  of  goods,  "Terms 
cash,  less  one  and  one-half  per  cent.,"  is  an 
agreement  for  a  cash  sale  at  a  specified  price, 
and  not  an  agreement  for  a  credit  sale,  subject 
to  a  discount  for  cash. 

2.  Under  a  contract  for  the  cash  sale  of  goods, 
providing,  "Buyer  to  give  shipping  instructions 
when  reouested  by  seller.  •  *  •  F.  O.  B. 
Baltimore  — payment  is  due  on  the  delivery  of 
the  goods  on  board  cars  at  Baltimore,  although 
the  contract  states  the  residence  of  the  buyer 
to  be  New  Orleans. 

3.  Where  a  contract  of  sale,  in  terms  free 
from  doubt,  prescribes  the  place  of  delivery  of 
the  goods,  It  must  govern  the  rights  of  the  par- 
ties, and  collateral  circumstances  will  not '  b« 
considered  to  arrive  at  a  different  construction. 

4.  Under  a  contract  providing  for  tbe  cash 
sale  of  goods  f.  o.  b.  at  the  place  of  manufac- 
ture, the  fact,  if  coniieded,  that  the  buyer  liad 
the  right  to  inspect  the  goods  before  accept- 
ance, would  not  govern  the  express  provisions 
of  the  contract  as  to  place  of  delivery  and  pay- 
ment, and  postpone  the  obligation  of  payment 
until  delivery  at  the  residence  of  the  buyer. 

5.  The  usual  custom  of  collecting  the  par- 
chase  money  of  goods,  under  a  contract  of  sale 
between  parties  resident  in  different  cities  l>y 
draft,  will  not  govern  the  express  provisions  of 
the  contract  fixmg  a  mode  of  payment. 

Appeal  from  Court  of  Common  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Albert  Mackle  Orocer  Company 
against  Samuel  M.  Lawder  &  Sons  Company. 
From  a  Judgment  for  plaintlS,  defendant  ap- 
peals.   Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWr.ER,  BRISCOE,  BOYD,  PEARCE, 
and  SCHMUCKER,  JJ. 

Edward  I.  Koontz,  for  appellant  Calvin 
Chesnut  and  S.  Stewart  Janney,  for  appel- 
lee. 

BOYD,  J.  The  appellee  sued  the  appel- 
lant for  breach  of  a  contract,  which  is  set 
out  in  tbe  declaration  as  follows: 

"Baltimore,  May  24,  1001. 

"Bought  of   Samuel    M.    Lawder  Sc   Sons 

Company,  Baltimore,  Maryland,  for  account 

of  Albert  Mackle  Grocer  Company,  Limited, 

New  Orleans,  La.,  seven  hundred  (700)  cases, 


two  pound,  Qoall  Tomatoes,  at  fifty-two  and 
one-half  cents  per  dosen.  Terms  casli,  less 
one  and  one-half  per  cent  Buyer  to  give 
shipping  Instructions  when  requested  by  adl- 
er.  To  be  delivered  as  padced  dorins  season 
of  1001.  F.  O.  B.  Baltimore.  Brokers 
Thompson  &  Fowler,  New  Orleans,  rA. 
"Accepted. 

"Samuel  M.  Lawder  &  Sons  Oo. 

"Percy  M.  Lawder,  Prea," 

The  defendant  filed,  in  addition  to  tbe  gen- 
eral issue  pleas,  two  tiiat  were  marked   8 
and  4,  which  were  demurred  to.    The  demur- 
rer was  sustained,  and,  the  other  pleas  bar- 
ing been  withdrawn.  Judgment  was  entered 
in  favor  of  the  plalntifr  for  the  amoant  of 
Its  claim,  and  from  that  Judgment  tbla  ap- 
peal was  taken.    Tbe  third  plea  alleges  that 
the   tomatoes   referred   to    were   purcbased 
from  the  defendant  on  the  terms  and   con- 
ditions contained  in  the  contract  set  ont  in 
the  declaration,  and,  as  was  Imown  to  tbe 
plalntiS,  the  defendant  had  then  and   still 
has  its  canning  factory  and  place  of    bml- 
ness  in  Baltimore;  that  the  defendant  bad 
canned  and   paclced  tbe  tomatoes   tor    ac- 
count of  said  contract;  and  on  November  5, 
1001,  in  accordance  with  the  precedent  re- 
quest of  the  plaintiff  to  make  shipment  of 
tbem,   tbe  defendant  notified  the   plaintiff 
of  Its  readiness  to  make  delivery  of    aald 
tomatoes  free  on  board  at  Baltimore,  wblcb, 
as  plaintiff  was  then  informed,  were  loaded 
on  a  car  ready  to  go  forward  simultaneously 
with  payment  in  cash  therefor  at  Baltimore; 
and  the  defendant  requested  tbe  plaintUT  to 
remit  the  purchase  price  thereof,  to  wblch 
request  the  plaintiff  replied,  "Will  not  pay 
for  the  tomatoes  until  the  goods  reach  us," 
It  then  alleges  that  the  plaintiff  failed  and 
refused  to  make  payment  concurrently  with 
such  proposed  delivery  of  tomatoes,  and  fail- 
ed and  refused  to  accept  delivery  of  said  to- 
matoes free  on  board  at  Baltimore  for  cash 
to  be  then  and  thiere  paid.    Tbe  other  plea 
was,  in  substance,  to  the  same  effect 

It  Is  contended  on  the  part  of  tbe  appellee 
that  this  contract  means  that  tbe  sale  was 
made  at  52^  cents  per  dozen.  If  paid  for  at 
the  expiration  of  the  customary  period  of 
credit  for  such  goods,  bnt  if  cash  t>e  paid 
there  was  to  be  a  discount  or  rebate  of  1% 
per  cent;  but  we  cannot  acc^t  that  as  a 
proper  construction  of  tbe  contract  Tbe 
price  of  the  tomatoes  is  stated  to  be  "at 
fifty-two  and  one  half  cents  per  dozen,"  and 
the  terms  mentioned  are  "cash,  less  one  and 
one-half  per  cent."  There  is  not  only  no 
time  fixed  for  payment  on  credit,  bnt  tbe 
contract  Itself  fixes  the  payment  as  cash, 
and  the  addition  of  "less  one  and  one-half 
per  cent"  clearly  means  that  as  the  terms 
bad  been  arranged  for  cash,  the  vendor  had 
allowed  that  discount.  We  are  not  at  Uth 
erty  to  read  into  tbe  contract,  "if  cash  be 
paid  a  discount  of  one  and  one-half  per  cent 
will  be  allowed."    If  we  did,  wheniwould  the 
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credit  expire  If  the  bnyer  elect  not  to  pay 
caabl    It  will  not  do  to  say  that  that  wonld 
be  regnlated  by  the  custom  of  the  trade,  for, 
In  the  first  place,  the  parties  themselves  have 
undertaken  to  fix  the  terms,  and,  moreover, 
there  Is  nothing  In  the  record  from  which  we 
can  Infer,  much  less  know,  that  there  was 
any   such  cnstom.     If  there  be  such,  and 
the  parties  did  not  want  to  be  governed  by 
It,  how  could  they  more  clearly  express  their 
Intention  than  by  the  use  of  the  expression, 
"terms    cash"?     When   contracting  parties 
thns  undertake  te  set  out  the  terms  of  their 
contract,  and  In  stating  when  the  payment 
aball  be  made  simply  say  "terms  cash,"  it 
exclndes  all  idea  of  credit,  and  when  they 
add  to  ttiat  expression,  "less  one  and  one- 
faalf  per  cent,"  upon  what  principle  can  the 
Tatter  clause  be  construed  to  Indicate  an 
Intention  to  give  credit  at  the  option  of  the 
purchaser?    It  is  not  difficult  to  understand 
what  that  expression  means.  If  it  be  true 
that  such  goods  are  frequently  or  usually 
sold  on  credit    Brokers,  of  coarse,  are  kept 
Informed  as  to  the  market  price  of  goods 
they  deal  in.    These  brokers  from  New  Or- 
leans prepared  this  memorandum  by  which 
they  proposed  to  buy  of  the  appellant,  for 
account  of  the  appellee,  the  tomatoes  at  52% 
cents  per  dozen,  and  If  they  had  stopped 
there,  and  it  was  proven  that  by  the  cus- 
tom of  the  trade  the  purchaser  was  entitled 
to  a  credit  of  say  30  days,  then  presumably 
It  would  have  meant  that  the  sale  was  at 
that  figure,  payable  at  the  expiration  of  that 
time.     But  the  proposition  of  the  brokers 
did  not  leave  that  to  custom  or  usage,  and 
named  the  terms.     That  was  submitted  to 
the  appellant  and  was  accepted  by  It  and 
the  contract  thus  made  first  named  the  price 
of  the  tomatoes,  which  we  presume  was  the 
market  price,  and  then  proceeded  to  agree 
upon  the  terms  of  payment  which  were  to 
govern   this  particular  transaction,   stating 
that  they  were  "cash,"  and  they  then  agreed 
upon  the  discount  which  was  doubtless  al- 
lowed by  reason  of  the  cash  payment  being 
agreed  upon.    If  the  contract  bad  said  "at 
fifty-two  and  one-half  cents  per  dozen,  less 
one  and  one-half  per  cent,  for  cash,"  the  con- 
tention 6t  the  appellee  might   have   some 
foundation;   but  when  the  terms  mentioned 
are  "cash,"  and  no  suggestion  of  anything 
else,  It  would  be  striking  down  all  the  safe- 
guards of  a  contract  In  writing  to  give  the 
effect  to  the  expression,  "Ites  one  and  one- 
half  per  cent,"  contended  for  by  the  appel- 
lee.   Even  if  it  be  possible  to  read  into  this 
written  contract  any  usage  or  custom  which 
might  change  Its  ordinary  meaning,  no  such 
usage  or  custom  is  alleged  In  the  pleadings, 
and  we  are  only  to  pass  on  them  as  they  are 
found  in  the  record.    The  case  of  Foley  v. 
Uason,  6  Md.  37,  to  say  the  least  'would 
have  made  evidence  of  a  custom  on  that 
subject  very  doubtful,  if  It  had  been  offered. 
See,  also,  Glbney  v.  Curtis,  61  Md.  201;  Sus- 
qnebanna  Fertilizer  Co.  y.  White,  66  Md. 


466,  7  Atl.  802,  59  Am.  Rep.  186;  Bait  Base- 
ball Club  V.  Pickett,  73  Md.  387,  28  AU.  279, 
22  L.  R.  A.  690,  44  Am.  St  Rep.  804.  As 
the  case  Is  now  presented,  It  seems  clear  to 
us  that  the  buyer  did  not  have  the  option 
of  either  paying  cash  at  fifty-two  and  one- 
half  cents  per  dozen,  less  one  and  one-half 
per  cent,  or  having  credit  without  getting 
the  benefit  of  the  discount 

But  it  is  contended  that  conceding  that  the . 
appellant  had  the  right  to  require  the  pay- 
ment in  cash,  it  could  only  be  demanded  aft- 
er the  tomatoes  reached  New  Orleans.  We 
are,  however,  again  confronted  with  the 
terms  of  the  contract  In  passing  on  that 
question.  It  provides:  "Buyer  to  give  ship- 
ping instructions  when  requested  by  seller. 
To  be  delivered  as  packed  during  season  of 
1001.  F.  O.  B.  Baltimore."  There  is  noth- 
ing In  that  language  which  would  Justify  us 
in  saying  that  the  cash  was  not  to  be  paid 
until  the  tomatoes  reached  New  Orleans.  In- 
deed, there  is  no  express  provision  In  the  con- 
tract for  shipping  them  to  that  city.  It  may 
be  said  that  it  states  the  residence  of  the 
buyer  to  be  at  New  Orleans,  and  hence  the 
presumption  is  that  they  were  to  be  shipped 
there.  In  the  absence  of  some  instruction  to 
the  contrary  from  the  buyer,  it  may  be  that 
the  contract  should  be  construed  to  mean 
that  they  were  to  be  shipped  to  that  city; 
but  as  the  seller  was  only  required  to  deliver 
them  "F.  O.  B.  Baltimore,"  and  the  contract 
provided  for  the  "buyer  to  give  shipping  in- 
structions when  requested  by  seller,"  there 
would  be  no  reason  why  the  seller  should 
not  ship  them  to  some  other  point,  if  so  In- 
structed by  the  buyer,  unless  such  shipment 
would  Impose  a  greater  burden  on  the  seller 
than  shipping  them  to  New  Orleans  would 
have  done.  If,  for  example,  the  buyer  had 
sold  those  tomatoes  in  bulk  to  some  one  in 
Richmond,  there  could  be  no  valid  reason  tor 
the  seller  sending  them  to  New  Orleans,  and 
thus  require  the  buyer  to  pay  the  freight  to 
that  place,  and  then  reshlp  them  to  Rich- 
mond. It  would  seem,  therefore,  to  be  pos- 
sible that  the  tomatoes  might  never  have 
gone  to  New  Orleans,  under  the  terms  of  the 
contract  and  hence  It  Is  difficult  to  see  how 
it  can  be  said  that  the  cash  was  not  to  be 
paid  until  they  reached  that  city. 

But  if  it  be  conceded  that  the  contract  con- 
templated that  the  shipment  should  be  to 
New  Orleans,  and  not  elsewhere,  it .  cannot 
be  denied  that  If  the  appellant  had  placed 
the  tomatoes  purchased,  in  proper  condition, 
on  board  the  cars  at  Baltimore,  with  correct 
shipping  instructions,  its  responsibility  would 
have  been  at  an  end.  The  carrier  would 
then  have  been  the  agent  of  the  buyer,  and 
the  seller  would  have  had  no  redress  against 
the  carrier  In  case  of  loss.  If  the  goods  had 
been  destroyed  or  injured,  the  buyer,  and  not 
the  seller,  could  have  held  the  carrier  re- 
sponsible, so  f^r  as  there  was  any  responsi- 
bility; and,  If  there  was  none,  the  buyer 
would  have  been  compelled  to  sustain  the 
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loss.  Tbe  seller  would  not  even  have  had  a 
Uen  o&  the  goods  for  tbe  purchase  money, 
and  no  right  but  that  of  stoppage  in  transitu, 
If  circumstances  arose  that  justlfled  the  exer- 
cise of  that  right  When,  then,  the  contract 
provides  for  payment  of  cash,  and  only  re- 
quires tbe  seller  to  deliver  the  goods  free  on 
board  at  Baltimore,  why  should  the  seller 
be  required  to  wait  until  they  arrive  at  New 
Orleans  before  it  Is  entitled  to  its  money? 
While  the  terms  "F.  0.  B.  Baltimore"  re- 
quired the  seller  to  place,  at  Its  own  expense, 
the  goods  on  board  in  Baltimore,  the  buyer 
was  required  to  pay  the  freight  to  the  car- 
rier, and  the  goods  were  then  at~  his  risk. 
This  contract  not  only  uses  the  term  "P.  O. 
B.  Baltimore,"  but  it  says,  "To  be  delivered 
as  packed  during  season  of  1001.  P.  O.  B. 
Baltimore."  In  the  record  there  is  a  period 
after  "1901,"  but  the  expression  "To  be  deliv- 
ered," etc.,  unquestionably  refers  to  and  is 
connected  with  "F.  O.  B.  Baltimore,"  and 
hence  shows  that  the  delivery  was  intended 
to  be  there.  Although  the  sale  was  for  cash, 
a  delivery  made  unconditionally  and  without 
fraud  or  mistake  would  have  vested  the  title 
to  the  goods  in  the  appellee  (Foley  v.  Mason, 
supra),  and  hence  such  a  delivery  In  Balti- 
more would  have  bad  that  effect,  and  a  deliv- 
ery elsewhere  would  not  have  been  in  ac- 
cordance with  the  contract  It  seems  clear 
to  us  then  that  by  the  terms  of  the  contract 
tbe  payment  was  to  be  made  in  Baltimore 
upon  delivery  of  the  tomatoes  on  board  the 
car;  and  the  appellee  having  refused,  as  al- 
leged in  the  pleas,  to  make  such  payment,  it 
cannot  sustain  this  action,  without  in  some 
way  meeting  the  allegations  of  the  pleas. 
Any  other  construction  would  be  placing  the 
appellant  In  a  position  not  contemplated  by 
tbe  contract 

It  was  conceded  by  the  appellee  that  a 
cash  sale  means  a  sale  for  cash  to  be  paid 
on  delivery  of  the  goods,  and  that  as  a  gen- 
eral rule  the  place  of  delivery  is  the  place 
where  the  goods  are  being  manufactured;  but 
It  is  said  this  rule  Is  not  Invariable,  and  may 
be  affected  by  the  situation  of  the  parties, 
the  nature  and  subject-matter  of  the  con- 
tract, and  other  collateral  circumstances 
which  show  a  different  intention,  to  which 
the  courts  give  effect,  and  that  there  is  a  dis- 
tinction noted  In  the  authorities  between  the 
rules  governing  deliveries  in  sales  of  specific 
and  ascertained  chattels  and  those  of  goods 
not  In  existence,  but  to  be  manufactured  by 
the  seller  to  correspond  with  the  description 
In  the  contract  of  sale.  It  is  true  that  such 
a  distinction  is  made  in  tbe  absence  of  stip- 
ulations in  the  contract  which  govern  the 
parties,  but  when  the  contract  itself  pre- 
scribes the  terms,  and  those  terms  are  free 
from  doubt,  they  must  be  the  guide  for 
courts  In  passing  on  the  rights  of  tbe  par- 
ties. 

Great  stress  was  placed  on  the  right  of  the 
appellee  to  inspect  the  goods  before  accept- 
ance.   If  it  be  conceded  tliat  it  had  such 


right,  as  It  may  be,  the  farther  qnestloa  aris- 
es as  to  where,  under  this  contract,  It  could 
be  exercised.  The  mere  fact  that  the  bny»' 
has  the  right  to  inspect  goods  before  accept- 
ance  does  not  necessarily  mean  that  tlie  In- 
spection Is  to  be  made  at  the  residence  or 
place  of  business  of  the  buyer.  He  might 
Inspect  at  tbe  seller's  place  of  business,  but. 
If  the  contract  provides  for  delivery  at  a  par- 
ticular place,  he  must  accept  or  reject  at  that 
place,  unless  otherwise  provided  for  in  tbe 
contract  In  short,  a  contract  to  deliver  at 
one  place  caqnot  be  said  to  -mean  delivery  at 
another  place,  because  the  .buyer  lives  there, 
and  has  the  right  to  inspect  the  goods,  and 
there  is  no  such  uncertainty  as  to  tbe  place 
of  delivery  in  this  contract  as  would  justify 
the  court  in  holding  that  it  was  at  New  Or- 
leans, because  the  appellee  had  its  place  of 
business  there.  An  inspection  of  canned 
goods  at  any  place  away  from  the  canning 
establishment  must  be  attended  with  some 
difficulties.  Every  can  that  is  opened  is 
doubtless  injured  for  tbe  ordinary  purposes 
of  trade;  for  unless  It  Is  speedily  sold  the 
fruit  or  vegetables  must  soon  become  worth- 
less. There  Is  nothing  in  the  record  to  show 
what  tbe  custom  Is  as  to  inspection,  and  the 
parties  made  no  special  provision  in  the  con- 
tract for  it,  but  It  is  manifest  tliat  there  could 
not  be  an  Inspection  of  every  can  In  700  cases 
at  the  place  to  which  they  were  to  be  sliipped. 
But  whatever  inspection  was  to  be  made 
could  be  done  as  well  at  the  place  from  which 
the  goods  were  shipped  as  at  the  point  of 
destination, ,  and  it  is  mainly  a  question  of 
convenience  to  the  respective  parties  as  to 
where  It  shall  be  made.  If  they  determine 
that  by  theh:  contract  It  must  control,  and  If 
it  Is  silent  as  to  Inspection,  but  is  as  clear 
as  this  is  as  to  delivery,  any  Inspection  that 
is  desired  before  payment  must  be  made  be- 
fore or  at  the  time  of  delivery,  when  the 
terms  are  cash. 

It  was  said  on  behalf  of  the  appellee  that 
the  usual  method  of  collecting  the  purchase 
money  for  such  goods  is  for  the  vendor  to 
draw  on  the  vendee,  and  not  deliver  the  bill 
of  lading  until  the  draft  is  paid;  but  a  aufSi.- 
clent  answer  to  that  is  that  It  was  not  the 
method  adopted  in  this  contract  The  stand- 
ing of  these  parties  Is  not  known  to  us,  and 
we  do  not  mean  to  reilect  upon  either  of 
them;  but.  If  a  vendor  wants  to  relieve  him- 
self of  all  risk  of  loss  or  unfair  dealing  by  a 
vendee  residing  at  a  distance,  be  has  the  un- 
doubted right  to  require  payment  at  the  place 
where  the  goods  are  to  be  shipped  from,  and 
not  subject  himself  to  the  risk  of  loss  or  in- 
convenience by  the  vendee  declining  to  ac- 
cept the  goods  at  the  place  of  destination; 
and  when  the  contract  provides  for  that,  as 
we  think  this  does,  the  contracting  parties 
are  bound  by  it 

So,  without  deeming  it  necessary  to  further 
prolong  tills  opinion  by  considering  such  war- 
ranties as  may  be  implied  in  sales  of  this 
kind,  or  other  matters  affecting  tbe  rights  of 
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tbe  reapectire  parties,  we  are  of  the  opinion 
that  the  court  below  erred  In  sustaining  the 
demurrer  to  these  pleas,  and  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  a  new  trial  award- 
ed, tbe  costs  to  be  paid  by  tbe  appellee. 


BAUKRNSOHMIDT  et  al.  v. 
SCHMIDT  et  al. 
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BALTIMORB  TEUST  &  GUARANTEE  00. 

V.  SAMB. 
(Court  of  Appeals  of  Maryland.    April  1,  1903.) 

TBSTAHBNTART  POWER— 8COPB-OIFT  INTBR 
VIVOS— WHAT  CONSTITUTES— CORPORATION- 
TRANSFER  OF  ASSETS  —  FORMER  STOCK- 
HOLDERS-VALIDITY OF  CORPORATE  ACT- 
TRUST  DEED  —  PARTIAL.  INVALIDITY  —  EF- 
FECT—PERSONAL PROPERTY— LIFE  TENANT 
—ASSIGNMENT  OF  INTEREST  BEFORE  ADMIN- 
ISTRATION. 

1.  A  will  devised  all  teatator's  property  (be- 
tween one  and  two  millions)  to  his  wife  for  life, 
with  full  power  to  transfer  and  due  conveyance 
make  in  her  fiole  name,  and  in  any  manner  to 
dispose  of  and  deal  with  the  said  property  for 
her  sole  benefit  and  at  her  sole  discretion,  "as 
fully  as  I  could  do."  After  the  wife's  death, 
and  payment  of  her  debts  and  funeral  expenses, 
he  devised,  "all  the  rest^  residue  and  remainder 
of  my  said  estate  then  being"  unto  trustees,  to 
divide  among  his  children,  whereupon  the  trust 
should  determine.  Shortly  before  making  tbe 
will,  testator  gave  each  of  his  children  $160,000. 
BcU,  diat  the  wife  had  uo  power  to  convey  the 
property  in  trust  for  the  children  for  life,  re- 
mainder to  their  children,  until  they  reached 
maturity,  when  the  trust  should  terminate  and 
the  property  be  distributed. 

2.  The  owner  of  a  brewery  organized,  for 
business  convenience,  a  corporation,  dividing  a 
portion  of  the  stock  gratuitously  among  his  cnil- 
dren.  One  son  dying,  he  gave  his  portion  to  tbe 
others.  He  gave  30  shares  to  his  wife,  and 
later  canceled  the  certificate,  and  issued  one  for 
140  shares  to  himself  and  her  as  tenants  by  the 
entirety.  He  was  treated  by  all  as  the  owner  of 
the  140  shares,  voted  them,  and  on  a  sale  of  the 
property  transferred  them  to  the  purchaser, 
and  exercised  exclusive  control  over  the  pro- 
ceeds. Htld,  that  there  was  no  completed  gift 
to  the  wife. 

3.  A  husband's  transfer  to  a  purchaser  of  cor- 
porate stock  held  by  himself  and  wife  as  ten- 
ants by  the  entirety  (the  wife's  interest  having 
come  from  him  as  a  gratuity)  will  be  presumed 
to  have  been  rightful,  negativing  the  idea  of  a 
completed  gift  to  the  wife. 

4.  Stockholders  in  a  brewing  company,  con- 
sisting of  a  husband,  wife,  and  children— the 
business  actually  belonging  to  the  husband — 
signed  a  resolution  releasing  the  husband  and 
the  company  from  all  claims  on  account  of  div- 
idends earned.  Previously  a  resolution  had 
been  adopted  declaring  that  all  money,  before 
drawn  by  the  husband  for  investment,  should 
be  "canceled  and  wrote  off  the  company's  books 
for  which  value  received,"  etc.  In  pursuance  of 
the  first  resolution,  all  the  company's  securities 
representing  sniplus  profits  were  transferred  to 
the  husband.  Held,  that  they  became  his  in- 
dividual  property. 

5.  A  husband,  owning  securities,  rented  a 
safety  deposit  box  in  his  own  and  his  wife's 
names,  to  be  entered  severally ;  the  agreement 
feciting  that  they  held  as  "joint  tenauts,  the 
survivor  *  *  *  to  have  access  thereto  in 
case  of  the  death  of  either."  He  deposited  the 
secnrities  therein,  and  gave  one  key  to  his 
wife,  saying.  "Here  is  your  key  to  the  safe 
deposit  box,"  and  retained  the  other.  Held 
not  a  completed  gift  to  the  wife. 


6.  Mere  declarations  of  a  husband  that  who- 
ever lives  tbe  longer  of  himself  and  wife  shall 
have  everything  do  not  constitute  a  gift. 

7.  The  owner  of  a  brewery  organised  a  cor- 
poration, distributing  a  portion  of  the  stock 
gratuitously  among  his  wife  and  children.  The 
plant  was  purchased  by  a  syndicate,  and  all  the 
stock  was  transferred  to  the  purchaser.  After- 
wards, and  after  the  owner's  death,  the  wife 
and  children  held  a  stockholders'  meeting,  and 
transferred  to  the  wife  and  another  certain  se- 
curities of  the  company  which  had  not  been 
bought  by  the  syndicate.  Heid  that,  as  they 
had  ceaseid  to  be  stockholders,  their  action  was 
void. 

8.  A  trust  deed  purporting  to  be  execnted  un- 
der a  power  given  by  a  will,  bnt  in  reality  in 
excess  thereof,  will  nevertheless  convey  the 
grantor's  interest  in  the  property,  though  it  as- 
sumes to  confer  an  absolute  title;  and  it  is 
also  effective  as  to  the  grantor's  individual  prop- 
erty included  therein. 

9.  A  life  tenant  may  assign  her  inchoate  title 
to  secnrities  bequeathed  by  a  will,  though  ad- 
ministration is  necessary  to  perfect  her  title. 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Pere  L.  Wicltes,  Judge. 

Bill  for  administration  of  an  estate,  and  to 
set  aside  a  trust  deed,  by  Frederick  Bauem- 
Bchmldt  and  another  against  Morgaretha 
Baueroschmldt,  as  administratrix  of  tbe  es- 
tate of  George  Bauernscbmidt,  deceased,  and 
others.  Decree  for  plaintiffs,  and  Margare- 
tha  Bauernscbmidt  and  the  Baltimore  Trust 
&  Guarantee  Company  appeal.    Modified. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,.  BOYD,  PBARCE,  SCHMUCK- 
ER,  and  JONES.  JJ. 

Thomas  C.  Weeks,  for  api)eUant  Margare- 
tba 'Bauernscbmidt  John  N.  Steele,  for  ap- 
pellant Baltimore  Trust  &  Guarantee  Co. 
William  S.  Bryan,  Jr.,  Lonls  P.  Hennig- 
hausen,  and  Edgar  H.  Oans,  for  appellees. 


McSHERRY,  O.  J.  George  Bauernscbmidt 
liad  been  engag;ed  lu  the  brewery  business 
for  some  years,  and  liad  amassed  considera- 
ble property.  His  family  consisted  of  him- 
self, his  wife,  and  seven  children.  In  1889 
he  determined  to  conduct  his  business 
through  and  in  the  name  of  a  corporation, 
and  accordingly  he  procured  a  certlflcate  of 
Incorporation,  creating  the  George  Bauern- 
scbmidt Brewing  Company.  All  tbe  stock- 
holders were  members  of  his  family.  The 
property  and  business  taken  over  by  tbe  cor- 
poration were  his  individually,  tbe  other  in- 
corporators having  no  Interest  in  that  prop- 
erty or  that  business,  and  it  Is  not  pretend- 
ed that  they  gave  any  value  whatever  for 
the  shares  of  stock  which  were  issued  to  them. 
Upon  the  organization  of  the  company,  cer- 
tificates of  stock  were  issued,  representing  a 
total  of  200  shares— the  number  fixed  In  the 
articles  of  incorporation.  Of  those  200 
shares,  he  retained  19C  and  gave  1  to  each 
of  four  of  his  children.  Subsequently  there 
was  a  new  and  different  division  made  of  the 
shares;  and  later  on,  one  of  the  children  having 
died,  the  distribution  of  the  shares  was  again 
rearranged,  and  new  certificates  were  Issued. 
Under  this  last  arrangement  140  shares  were 
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Issaed  to  George  Bauemschmldt  and  Mar- 
garetlia  BaneruBchmldt,  bla  wife,  as  Joint  ten- 
ants, and  10  aharea  to  each  of  their  six  sur- 
Tlvlng  children.  In  1898  the  Maryland  Brew- 
ing Company  was  incorporated  to  take  over 
and  consolidate  all  the  brewery  busineaa  in 
Baltimore  City.  The  George  Bauemschmidt 
Company  sold  certain  of  its  property  and  ita 
whole  bnslneBB  to  the  syndicate  which  or- 
ganized the  Maryland  Brewing  Company, 
and  the  price  agreed  to  be  paid  was  $1,000, 
000  in  cash  and  $1,000,000  in  stock  of  the 
new  corporation— preferred  and  common  in 
equal  amounts.  Before  that  sale  could  be 
consummated,  the  purchasers  required  the 
stockholders  of  the  George  Bauemschmidt 
Company  to  transfer  in  blank,  and  to  deliver 
to  Sperry,  Jones  &  Co.,  who  were  promoting 
the  new  enterprise,  all  the  certificates  of  the 
capital  stock  of  the  Bauemschmidt  Compa- 
ny; and  this  was  done  on  March  1,  1899. 
Frederick  Bauemschmidt,  one  of  the  sons, 
who  held  a  certificate  for  10  ahares,  was  op- 
posed to  the  acheme  of  selling  to  the  Mary- 
land Brewing  Company.  Without  going  into 
the  details,  because  it  is  unnecessary  to  do 
so,  it  is  enough  to  say  that,  after  some  delay, 
George  Bauemschmidt  agreed  to  give  Fred- 
erick the  sum  of  $150,000,  and  thereupon 
Frederick  transferred  to  his  father  the  cer- 
tificate which  the  former  held  for  10  shares 
of  the  Bauemsclunidt  Company's  stock.  On 
the  1st  of  March,  1890,  the  sale  to  the  Mary- 
land Brewery  Company  was  completed,  and 
a  conveyance  was  duly  executed.  George 
Bauemacbmidt  then  gave  to  each  of  his  oth- 
er five  children  a  like  sum  of  $150,000, 
though  some  of  them  did  not  receive  the 
money  until  after  his  death.  He  had  for 
some  years  rented  from  several  of  the  trust 
and  security  companies  of  Baltimore  safe 
deposit  boxes,  in  which  his  own  and  the 
Bauemschmidt  Brewing  Company's  invest- 
ments were  kept,  but  he  always  retained  the 
keys  himself.  After  the  consummation  of 
the  deal  with  the  Maryland  Brewing  Com- 
pany, and  on  March  13, 1899,  one  of  the  boxes 
(viz.,  box  No.  4,302  in  the  Mercantile  Trust 
&  Deposit  Company,  which  had  stood  In  the 
name 'of  the  Bauemschmidt  Brewing  Com- 
'  pany)  was  surrendered,  and  was  then  re- 
rented  to  George  and  Margaretha  Bauem- 
schmidt, to  be  entered  severally  under  the 
following  agreement:  "We  agree  to  hire 
and  hold  safe  No.  4,392,  or  any  safe  for 
which  it  might  be  exchanged,  as  Joint  ten- 
ants, the  survivor  or  survivors  to  have  access 
thereto  In  case  of  the  death  of  either." 
George  Bauemschmidt  gave  to  his  wife  one 
of  the  two  keys  to  the  box,  and  retained  the 
other;  saying  to  her,  "Here  Is  your  key  to 
the  safe  deposit  box."  On  December  30, 
1898,  whilst  negotiations  were  pending  for 
the  sale  of  the  Bauemschmidt  brewery  to 
the  Maryland  Brewery  Company,  George 
Bauemschmidt,  with  three  of  his  children 
and  one  of  his  employes,  organized  a  corpora- 
tion called  the  Baltimore  Realty  Company, 


whose  chief  object  was  to  acquire  and  hold 
all  the  property  of  the  Bauemschmidt  Brew- 
ery Company  wliich  was  not  to  be  included 
in  the  sale  to  the  Maryland  Brewery  Com- 
pany. The  capital  stock  was  fixed  at  $100,- 
000,  divided  into  1,000  shares,  of  the  par 
value  of  $100  per  share.  The  stock  was  Is- 
sued as  follows:  980  shares  to  George  and 
Margaretha  Bauemschmidt  as  Joint  tenants, 
and  5  shares  to  each  of  four  of  his  children; 
the  two  who  were  excluded  being  those  who 
filed  the  bill  of  complaint  by  which  the  pend- 
ing proceedings  were  begun.  On  the  1st  of 
March,  1899,  the  Bauemschmidt  Brewery 
Company  conveyed  considerable  property  ta 
the  realty  company,  and  assigned  to  the  lat- 
ter sundry  mortgages,  which  property  and 
mortgages  it  was  agreed  should  be  received 
in  payment'  for  the  entire  isaue  of  stock  of 
the  realty  company.  None  of  these  convey- 
ances or  assignments  embraced  bonds,  stocks, 
or  other  like  securities,  except  some  Judg- 
ments. 

On  April  4,  1899,  George  Bauemschmidt, 
then  being  quite  ill,  made  his  last  will  and  tes- 
tament, and  on  the  12th  of  the  same  month  he 
died.  By  bis  will  he  gave  to  his  widow  a  life 
estate  in  all  his  property,  coupled  with  certain 
powers,  which  will  be  stated  and  considered 
later  on.  After  the  expiration  of  the  life  es- 
tate, be  directed  "the  rest,  residue  and  remain- 
der of  his  "said  estate  then  being"  to  be 
equally  divided  amongst  his  six  children;  the 
share  of  one  of  them,  who  was  afflicted,  being 
placed  in  trust  On  July  26,  1899,  or  a  little 
more  than  three  months  after  the  death  of 
George  Bauemschmidt,  Mrs  Bauemschmidt 
executed  a  deed  of  trust  to  the  Baltimore 
Trust  &  Guarantee  Company,  conveying,  upon 
certain  trusts,  $650, 000  of  securities.  This  sum 
of  $0,50,000  was  made  up  of  the  followUig 
items:  $326,000  in  bonds,  which  were  in  box 
No.  4,392  of  the  Mercantile  Trust  Company 
(that  box  stood,  as  has  been  stated  already,  in 
tlie  names  of  George  and  Margaretha  Bauem- 
schmidt, as  Joint  tenants);  $117,000  in  bonds, 
which  the  evidence  shows  had  been  purchas- 
ed by  Mrs.  Bauemschmidt;  $7,000  in  Balti- 
more City  stock,  held  by  the  Bauemschmidt 
Brewery  Company,  but  transferred  to  Mrs. 
Bauemschmidt  on  May  11,  1899;  $6O,0OO  iu 
stocks  and  bonds  transferred  by  the  realty 
company  to  Mrs.  Bauemschmidt  on  August 
28.  1899;  $90,000  in  bonds,  of  which  $85,500 
were  registered  in  the  name  of  George 
Bauemschmidt,  and  are  accounted  for  in  the 
inventory  filed  by  his  executrix;  and  $50,000 
in  City  &  Suburban  Railway  bonds,  which 
were  the  sole  property  of  Elizabeth  Bauern- 
schmldt,  the  afflicted  daughter.  These  lat- 
ter were  purchased  with  part  of  the  $150,000 
given  to  Elizabeth  by  her  father  when  he 
paid  Frederick  the  like  sum  for  his  10  ahares 
of  stock.  On  September  7, 1899,  Mrs.  Bauem- 
schmidt conveyed  to  the  Baltimore '  Realty 
Company  certain  mortgages  which  had  been 
executed  to  George  Bauemschmidt;  and  the 
conveyance  purports  to  have  been  made  tn 
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accordance  with,  and  by  virtue  of,  the  powera 
cooferred  upon  her  by  the  will  of  her  hus- 
baud.  On  September  fifth  of  the  same  year, 
Mrs.  Bauernschmldt  stated  her  first  account 
as  executrix  In  the  orphans'  court  of  Balti- 
more City.  In  that  account  none  of  the  se- 
cnrltles  conveyed  by  the  deed  of  trust,  ex- 
cept the  $85,S00  above  mentioned,  and  none 
of  the  mortgages  transferred  to  the  realty 
company  by  the  conveyance  of  September 
7th,  are  dealt  with  or  mentioned. 

Two  of  the  sons  (Frederick  and  William) 
insist  that  the  deed  of  trust.  If  sustained,  wlU 
dispose  of  the  property  sought  to  be  trans- 
ferred by  It  upon  limitations  diflFerent  from 
those  authorized  by  the  will  of  their  father, 
and  that  it  Is  therefore  an  unauthorized  and 
illegal  Instrument;  and  they  further  contend 
that  the  assignment  of  the  mortgages  to  the 
realty    company    is    likewise    unwarranted. 
They  therefore  filed  a  bill  in  drcalt  court  No.  2 
of  Baltimore  City  against  Mrs.  Bauernschmldt 
Individually  and  as  executrix.and  against  the 
other  four  children,  the  realty  company,  and 
the  Baltimore  Trust  &  Guarantee  Company,  in 
which  bill  they  prayed  that  the  court  would 
take  Jurisdiction  over  the  administration  of 
the  estate   of   George   Bauernschmldt,   and 
would  vacate  and  set  aside  the  deed  of  trust 
and  the  conveyance  of  the  mortgages,  so  that 
the  securities  mentioned  in  the  deed  of  trust 
and  In  the  conveyance  may  be  accounted  foras 
part  of  the  assets  of  George  Bauemschmldt'B 
estate.    To  this  bill,  answers  were  filed  by  all 
the  defendants,  and  quite  a  volume  of  testi- 
mony was  taken.    Without  going  Into  a  ml> 
nute  recital  of  the  averments  of  the  bill  or 
the  statements  of  the  answers.  It  will  suffice 
to  say  that  the  questions  which  are  now  be- 
fore us  for  solution  may  be  reduced  to  two, 
viz.:    Flrat  Is  the  deed  of  trust  dated  July 
26th  valid?    Secondly.  Is  the  conveyance  of 
September  7th,  transferring  the  mortgages  to 
the    realty    coippany,    effective?      The    first 
question  is  divisible  Into  two  inquiries,  viz.: 
First  Assuming  that  the  securities  mention- 
ed In  the  deed  of  trust  belonged  to  George 
Bauernschmldt  at  the  time  of  bis  death,  does 
bis  will  empower  his  executrix  to  make  the 
disposition  of  them  which  has  been  made  by 
the  deed?    Secondly.  Did  those  securities  be- 
long to  the  estate  of  George  Bauernschmldt, 
and  did  any  of  them  which  had  been  his  be- 
come tlie  property  of  Mrs.  Bauernschmldt,  ei- 
ther by  reason  of  her  being  named  as  joint 
tenant  with  her  husband  In   the  certificate 
for  140  shares  of  the  Bauernschmldt  Brewery 
Company's  stock,  or  by  virtue  of  a  gift  of 
them  to  her  by  her  husband,,  as  evidenced  by 
Us  declarations,  and  by  the  metbod  adopted 
In  placing  them  in  the  safe  deposit  box  of 
the  Mercantile  Trust  Company,  as  hereinbe- 
fore stated? 

The  circuit  court  declared  by  paragraph 
"d"  of  Its  decree  that  the  deed  of  trufst  was 
void,  and  that  all  the  property  and  securities 
covered  thereby,  and  the  \  proceeds  thereof, 
be  accounted  for  before  the'  auditor  as  a  part 


of  the  estate  of  the  late  George  Banem- 
Schmidt  By  paragraph  "e"  it  was  adjudged 
that  the  conveyance  of  September  7th,  as- 
signing the  mortgages  to  the  realty  company, 
was  also  null,  and  the  decree  directed  the 
proceeds  to  be  accounted  for  as  part  of  the 
estate  of  George  Bauernschmldt  And  by 
paragraph  "T*  it  was  determined  that  the 
alleged  gifts  of  the  securities  which  were  In 
the  safe  deposit  boxes  were  ineffectual,  be- 
cause there  was  no  sufficient  delivery  of  the 
securities  to  pass  title  thereto,  and  they  were 
required  to  be  treated  as  belonging  to  George 
Bauemschmidt's  estate.  From  that  decree 
two  appeals  have  been  taken— one  by  Mar- 
garetha  Bauernschmldt  executrix,  and  oth- 
ers, and  one  by  the  Baltimore  Trust  &  Guar- 
antee Company,  trustee.  We  will  now  pro- 
ceed to  dispose  of  the  questions  presented  as 
concisely  as  the  nature  of  the  Inquiries  will 
permit 

1.  Is  the  deed  of  trust  valid?  Assuming 
that  the  securities,  or  any  of  them,  were  the 
property  of  George  Bauernschmldt  at  the 
time  of  his  death,  do  the  provisions  of  his 
will  authorize  his  executrix  to  deal  with  them 
as  she  has  done  by  the  deed  of  trust?  We 
will  first  see  what  the  provisions  of  the  will 
are,  then  ascertain  what  they  mean,  then 
contrast  therewith  the  dispositions  made  by 
the  deed  of  trust  and  finally  we  will  de- 
termine whether  those  dispositions  are  In  ac- 
cordance or  In  conflict  with  the  scheme,  the 
intention,  and  the  terms  of  the  will. 

Without  pausing  to  note  the  preliminary 
clauses  of  the  will,  or  the  particular  devises 
of  certain  real  estate  made  to  his  wife  "for 
the  full  term  of  her  natural  life,"  we  quote 
the  following  items,  inasmuch  as  they  are 
the  controlling  and  Important  ones: 

"Item.  I  give,  devise  and  bequeath  unto 
my  wife,  Margaretha  Bauernschmldt  all  the 
rest,  residue  and  remainder  of  my  estate,  of 
which  I  shall  die  possessed  or  be  entitled  to, 
of  every  kind  and  wherever  situated,  for  the 
full  term  of  her  natural  life,  with  full  power 
to  her  hereby  granted,  to  sell,  mortgage, 
lease,  transfer  and  due  conveyance  make  of 
said  property  or  of  any  part  thereof.  In  her 
sole  name,  and  to  Invest  and  reinvest  the 
said  property  and  the  rents,  profits  and  rev- 
enues thereof,  and  otherwise  in  any  manner 
to  change,  dispose  of,  use  and  deal,  with  the 
said  property  and  the  rents,  profits  and  rev- 
enues thereof,  for  her  sole  benefit  and  at  her 
sole  discretion  as  fully  as  I  could  do.    •    •    * 

"Item.  At  and  upon  the  death  of  my  said 
wife,  and  after  the  payment  of  her  Just 
debts  and  funeral  expenses  out  of  any  part 
of  the  estate  which  shall  come  into  the  hands 
of  the  trustees  hereinafter  named,  then  and 
on  the  happening  of  that  event  I  give,  de- 
vise and  bequeath  all  the  rest,  residue  and 
remainder  of  my  said  estate,  then  being,  un- 
to John  Bauernschmldt  and  Sarah  Bauern- 
schmldt, and  the  survivors  of  them  in  trust 
and  confidence  nevertheless,  for  the  follow- 
ing trust  uses  and  purposes  to  wit: 
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"First:  In  trust  and  confidence  Immediate- 
ly upon  the  death  of  my  said  wife,  to  take 
the  said  property  into  possession  and  after 
the  payment  of  all  necessary  and  proper  ex- 
penses connected  with  said  property  and  the 
administration  of  the  trust  hereby  created,  to 
divide  the  whole  of  said  property  remaining 
hito  six  equal  parts,  and  to  Immediately  pay 
over,  convey  and  distribute  five  of  said  equal 
parts  In  the  manner  following  that  is  to  say: 

"One  equal  sixth  part  each,  to  my  chil- 
dren, namely,  John,  Frederick,  William  and 
Sarah  Bauernschmidt  and  Emille  Wehr,  n6e 
Bauernschmidt,  and  In  the  event  of  either  of 
my  said  children  being  then  dead  and  issue 
survlying,  then  and  in  such  event,  his,  ha 
or  their  child  or  children  shall  take  the  par- 
ent's share,  equally,  share  and  share  alike, 
and  In  the  event  of  either  of  my  said  chil- 
dren being  then  dead  and  no  issue  of  his, 
her  or  their  body  or  bodies  surviving,  then, 
and  In  such  event,  in  trust,  to  pay  over  and 
distribute  his,  her  or  their  respective  one- 
sixth  share  or  shares,  in  equal  parts,  equally, 
share  and  share  alike,  to  and  among  the 
surviving  children  of  my  body,  the  child  or 
children  of  any  deceased  child  or  children  of 
my  body  to  take  the  parent's  share,  per 
stirpes. 

"Whereupon  the  trust  hereby  created  in 
said  property  shall  cease  and  be  determined." 

As  to  the  remaining  sixth  part  a  trust  is 
provided  for  the  benefit  of  the  daughter 
Elizabeth  for  life,  with  remainder  to  her  chil- 
dren, should  she  have  any;  and,  in  default 
of  issue  living  at  her  death,  that  share  is  giv- 
en over  to  the  testator's  "legal  heirs  and  rep- 
resentatives." 

It  is  obvious  at  a  glance  that  the  Interest 
given  to  the  widow  In  the  residuum  was  lim- 
ited to  "the  full  term  of  her  natural  life," 
unless  the  superadded  powers  converted  what 
was  expressly  declared  to  be  a  life  estate  into 
an  absolute  estate,  or,  what,  in  eftect.  Is 
equivalent,  gave  her  the  right  to  divert  the 
remainder  into  a  totally  different  channel,  so 
as  to  defeat  the  subsequent  limitations  to  the 
children  after  the  termination  of  the  life  es- 
tate. The  view  that  the  power  converted  the 
life  estate  into  a  fee  Is  repudiated  by  the  ap- 
pellants, who  concede  that  the  will  does  not 
vest  in  the  widow  a  fee  simple  estate  at  all; 
but  they  contend  that  it  gives  to  her  full 
power  over  the  entire  estate,  to  dispose  of  It 
In  any  manner  she  may  deem  proper,  and 
that  it  limits  and  vests  a  remainder  only  in 
such  property  as  may  be  left  undisposed  of 
by  her  at  the  time  of  her  death.  Whether 
this  view  is  sound  depends  altogether  upon 
whether  it  was  the  intention  of  the  testator 
that  his  widow  should  be  clothed  with  pow- 
«r  to  defeat  the  provisions  made  tn  subse- 
quent clauses  of  the  will  in  behalf  of  his 
children.  That  intention  must  be  gathered 
from  the  face  of  the  will,  and  from  the  cir- 
cumstances that  surrounded  the  testator  at 
the  time  he  executed  it.  This  is  not  the  case 
of  a  gift  generally,  with  a  power  of  disposi- 


tion of  the  remainder  annexed,  as  in  Benescb 
V.  Clark  &  Bramble,  Adm'r,  49  Md.  497.  But 
it  is  a  distinct  gift  of  a  life  estate,  with  equal- 
ly distinct  gifts  over  in  remainder  to  other 
persons,  and  the  question  Is,  does  the  super- 
added power  authorize  the  life  tenant  to  cut 
down  or  extinguish  or  change  altogetho'  the 
remainders  created  by  the  will,  or  is  the  pow- 
er restricted  to  the  management  and  con- 
servation of  the  estate  so  that  It  may  be 
kept  in  Its  integrity  for  the  remainder-men, 
without  holding  the  life  tenant  accountable 
for  waste?  It  Is  manifest  that  a  predomi- 
nant object  of  the  testator  was  to  make  am- 
ple provision  for  his  widow  during  her  life. 
He  had  but  recently  before  the  date  of  hia 
will  given  to  each  of  his  six  children  $150,- 
000,  and  he  was  apparently  solicitous  that  bis 
widow  should  enjoy  during  the  remainder  of 
her  days  the  entire  income  of  the  estate  wblch 
he  possessed.  But  this  was  not  all.  He  was 
none  the  less  concerned  with  respect  to  the 
claims  of  his  children,  and  therefore  he  made 
an  equal  division  of  the  residuum  between 
them  after  the  termination  of  the  life  estate. 
The  bulk  of  his  wealth  seems  to  have  been 
Invested  in  stocks  and  bonds,  whose  values 
constantly  fluctuate  in  the  market;  and  It 
was  eminently  wise  to  make  some  adequate 
and  liberal  provision  by  which  the  life  ten- 
ant would  be  clothed  with  ample  power  to 
change  those  and  other  Investments  and 
property  as  fully  as  the  testator  himself 
might  have  done,  whenever  and  as  often  as 
the  occasion  should  require  it.  Nor  does  the 
phrase  that  the  life  tenant  might  "dispose  of, 
use  and  deal  with  the  said  property,  and  the 
rents,  profits  and  revenues  thereof,  for  her 
sole  benefit  and  at  ber  sole  discretion  as  fully 
as"  the  testator  could  have  done,  indicate  an 
intention  to  confer  upon  her  a  power  to  dis- 
regard and  cancel  the  later  clauses  of  the 
will.  If  the  scope  of  the  power  Is  as  broad 
as  the  contention  of  the  appellants  would 
make  it,  then  the  life  tenant  could  strike 
down  the  whole  scheme  and  structure  of  the 
will,  and,  by  gift  <»  deed  of  trust,  transfer 
the  entire  property  to  total  strangers.  She 
could  cut  off  every  child,  or  such  of  them  as 
she  saw  fit,  or  as  caprice  or  prejudice  might 
prompt,  notwiti^standing  the  careful  provi- 
sion In  the  will  fjor  an  equal  division  amongst 
all  of  them.  It  (cannot  be  supposed,  and  cer- 
tainly it  cannot!  be  read  on  the  face  of  the 
will,  that  the  te^ator  meant  to  ^ve  the  life 
tenant  such  an  unrestricted  and  complete  do- 
minion over  his  I  property;  and  yet  to  that 
length  the  contention  must  go  if  it  be  valid  to 
the  extent  to  wnich  it  has  been  carried  by 
the  deed  of  tru^t.  By  the  will,  after  the 
death  of  the  widaw  five  of  the  children  will 
take  their  interes  ts  In  the  remainder  abso- 
lutely; the  share  i  )f  the  sixth  being  placed  in 
trust.  By  the  dec  d,  the  same  five  will  take 
merely  an  equitt  ible  life  estate,  with  re- 
mainders over  iijj  trust  to  their  respective 
children  until  the'  youngest  of  those  children 
attains  the  age  okt  21  years,  at  which  time. 
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but  not  before,  the  trust  is  to  terminate  and 
the  property  la  to  be  diBti-lbuted.  Tbus  the 
vesting  of  the  remainders  Is  postponed  for 
more  than  a  generation,  and  they  are  then 
made  to  vest  in  totally  different  individuals 
from  those  named  in  the  will.  If  such  a 
change  may  be  made  in  the  dispositions  con- 
tained In  the  will,  then  why  may  not  a  more 
radical  one,  of  the  kind  above  suggested,  be 
also  carried  into  effect?  Not  only  is  the  In- 
terpretatloo  insisted  on  by  the  appellants  at 
variance  with  the  whole  scheme  of  the  will, 
bat  it  ia  In  conflict  with  adjudged  cases,  as 
will  be  seen  In  a  moment  In  order  to  main- 
tain in  its  Integrity  the  entire  will,  to  keep  its 
chief  and  most  important  provisions  in  har- 
mony, and  to  give  effect  to  the  testator's 
obvious  intention  to  preserve  an  exact  equal- 
ity amongst  his  children  in  the  distribution  of 
his  large  estate,  the  superadded  power  must 
be  construed  to  be  coextensive  with  the  life 
estate,  and  to  be  no  wider;  and  therefore  it 
must  be  held  that  it  conferred  upon  the  life 
tenant  authority  to  dispose  of  the  life  estate 
given  to  her,  and  this,  and  this  only,  she  was 
authorized  to  do  as  fully  as  the  testator  could 
have  done. 

In  the  recent  case  of  Russell  v.  Wemtz,  88 
Md.  210,  44  AU.  219,  the  clause  in  a  will  then 
under  examination  was  in  these  words:  "I 
bequeath  unto  my  present  wife,  Virginia 
Russell,  all  the  residue  of  my  estate,  includ- 
ing all  my  property,  both  real,  personal  or 
mixed,  to  have  and  to  hold  and  dispose  off 
[sic]  as  she  may  see  fit,  while  she  remains  sin- 
gle, and  at  her  death  or  marriage,  the  remain- 
ing property  is  to  be  equally  divided  between 
my  two  daughters,  Grace  A.  Russell  and 
Jessie  y.  Russell."  It  was  contended  that, 
the  power  of  disposition  I>eing  without  lim- 
itation, the  widow  took  a  fee,  or  else,  if  she 
took  but  a  life  estate,  the  full  exercise  of  the 
power  would  be  effectual  to  convey  a  fee- 
simple  title  in  the  remainder.  But  this  con- 
tention did  not  prevail.  In  the  course  of 
the  Judgment  it  was  said:  "It  also  seems 
clear  to  us  that  he  [the  testator]  desired  his 
children  to  take  the  estate  after  the  interest 
of  the  widow  had  terminated  by  marriage  or 
death.  •  •  •  Can  it  be  entertained  for  an 
Instant  that  he  intended  to  modify  the  whole 
plan  by  conferring  upon  his  widow  a  power 
of  disposition  of  the  reversion,  whereby  she 
could  defeat  the  rights  of  her  daughters,  ap- 
propriate the  estate  to  her  own  use,  bequeath 
or  devise  it  at  will,  and  defy  the  wish  of  her 
husband  that  she  should  retain  the  estate 
only  so  long  as  she  remained  unmarried? 
The  possession  of  such  a  power  would  be  in- 
consistent with  and  would  defeat  every  in- 
tent expressed  in  or  to  be  gathered  from  the 
will.  *  *  *  All  the  clauses  and  every  word 
In  a  will  should  receive  such  a  construction 
as  that,  while  effect  is  given  to  each,  they  are 
all  made  to  harmonize  with  each  other,  so  as 
to  reach  the  general  plan  or  scope  of  the  en- 
tire will.  If,  however,  the  clause  in  ques- 
tion be  construed  so  as  to  confer  on  the  wid- 
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ow  only  the  right  to  dispose  of  the  estate  to 
the  extent  of  the  interest  she  takes  in  the 
estate,  it  will  harmonize  with  all  the  provi- 
sions of  the  will,  and  all  the  intents  to  be 
gathered  therefrom."  Stress  was  laid  by 
the  appellant  in  that  case  upon  the  use  of  the 
words  "the  remaining  property,"  as  stress  Is 
laid  upon  the  use  of  the  words  "property  re- 
maining," as  Indicating  the  testator's  inten- 
tion that  the  life  tenant  should  have  the 
right  to  diminish  the  corpus  of  the  estate, 
and  as  denoting  bis  purpose,  when  creating 
the  remainders,  to  dispose  of  only  that  which 
might  be  left  after  such  diminution.  But  it 
was  said  in  the  case  Just  cited:  "The  prop- 
erty that  passed  under  the  second  item  [the 
Item  we  have  quoted  from  Russell's  will] 
comprehended  both  realty  and  personalty. 
All  of  it  was  liable  to  waste  or  decay.  Some 
portions  of  It,  doubtless,  would  deteriorate  by 
its  use,  and  other  articles  were  of  such  na- 
ture that  theh?  use  was  their  consumption. 
In  view  of  the  general  and  particular  intents 
of  the  will,  it  Is  not  straining  the  construc- 
tion of  these  words  to  regard  them  as  indi- 
cating the  intention  of  the  testator  that  his 
widow  should  not  be  accountable  for  such 
loss  or  waste  as  might  result  from  her  per- 
sonal enjoyment  of  the  property."  The  prin- 
ciple applied  in  deciding  the  case  of  Russell 
T.  Wemtz  Is  tbus  clearly  stated  (page  215,  88 
Md.,  page  221,  44  Atl.):  "The  principle  we 
now  apply  Is  that  where  a  testator  has  given, 
in  express  terms,  an  estate  for  life,  with  a 
power  of  disposition  annexed,  with  remain- 
der over,  the  words  conferring  the  power, 
though  absolute,  may  be  qualified  by  re- 
straining words  connected  with  and  explain- 
ing them,  so  as  to  confer  only  such  absolute 
disposal  as  a  tenant  for  life  may  make.  In 
such  case  a  power  to  dispose  of  the  reversion, 
and  thereby  deprive  the  remainderman  of 
his  interest,  would  be  wholly  inconsistent 
with  the  Intent  to  grant  an  estate  not  to  en- 
dure beyond  life;  and  it  should  be  so  held, 
unless  there  is  a  clear  purpose  manifested 
in  the  will,  that  the  power  shall  extend  to 
the  disposal  of  the  reversion."  See,  also, 
Smith  V.  Bell,  6  Pet.  78,  8  L.  Ed.  322,  approv- 
ed in  Dorsey  v.  Dorsey,  8  Md.  38;  Brant  v. 
Va.  Co..  93  U.  S.  333,  23  L.  Ed.  927. 

We  have  said  tliat  much  stress  was  laid 
upon  the  words  "then  being,"  and  upon  the 
words  "property  remaining,"  as  indicating 
that  the  power  of  disposal  was  broad  enough 
to  include  the  right  to  convey  away  to  stran- 
gers the  corpus  of  the  estate,  and  as  denoting 
an  intention  to  Include  in  the  residuum  only 
such  portion  of  the  property  as  had  not  been 
disposed  of  by  the  life  tenant.  But  a  correct 
reading  of  the  will  does  not  Justify  the  con- 
tention. By  a  clause  which  has  been  quoted, 
and  which  precedes  the  one  that  creates  the 
remainders,  the  testator  directed  his  wife's 
debts  and  funeral  expenses  to  be  paid  out  of 
his  estate,  and  then  he  gave  the  rest  and  resi- 
due "then  being"  to  two  trustees.  By  the 
next  clause  the  trustees  were  required  to 
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take  the  property  Into  posBesslon,  and  after 
paying  the  expenses  connected  therewltli,  and 
with  the  administration  of  the  trust,  they 
were  instructed  "to  divide  the  whole  of  said 
property  remaining"  into  six  equal  parts.  By 
the  phrase  "then  being,"  the  testator  obvi- 
ously meant  that  which  the  trustees  would 
hold  after  the  payment  of  the  wife's  debts 
and  funeral  expenses,  and  by  the  phrase  the 
"said  property  remaining"  he  clearly  intend- 
ed that  which  remained  after  the  expenses  of 
the  property  and  of  administering  the  trust 
bad  been  deducted;  and  be  did  not  mean  to 
Imply  that  the  life  tenant  could,  at  her  mere 
whim  or  pleasure,  cut  down  the  remainders 
or  divert  the  corpus  of  his  estate,  because 
such  a  power  "would  be  wholly  inconsistent 
with  the  Intent  to  grrant  an  estate  not  to  en- 
dure beyond  life."    Russell  v.  Wemtz,  supra. 

For  the  reasons  we  have  assigned,  we  are 
of  opinion  ttiat  Mrs.  Bauemschmldt  derived 
no  authority,  under  the  power  contained  in 
the  will  of  her  husband,  to  convey  by  the 
deed  of  trust  the  securities  which  belonged 
to  his  estate,  further  than  such  conveyance 
would  operate  upon  and  transfer  her  life  es- 
tate in  them. 

Now  as  to  the  second  subdivision  of  the 
flrst  qucBtion,  viz.,  did  the  securities  convey- 
ed by  the  deed  of  trust  belong  to  the  estate 
of  George  Bauemschmldt,  and  did  any  of 
them  which  had  been  bis  become  the  prop- 
erty of  Mrs.  Bauemschmldt  by  reason  of  her 
being  named  as  Joint  tenant  with  her  hus- 
band in  the  certificate  for  140  shares  of  the 
Bauemschmldt  Brewery  Company's  stock,  or 
by  virtue  of  a  gift  of  them  to  her  by  her  hus- 
band, as  evidenced  by  the  method  adopted  In 
placing  them  in  the  safe  deposit  boxes? 

It  is  proper  to  say  at  the  threshold  of  this 
branch  of  the  subject  that,  according  to  the 
evidence  in  the  record,  $117,000  of  the  se- 
curities covered  by  the  deed  of  trust,  and 
.  consisting  of  112  Mobile  City  bonds,  two 
Georgia  &  Carolina  bonds,  and  three  Atchi- 
son &  Santa  F6  bonds,  belong  to  Mrs. 
Bauemschmldt,  as  they  were  bought  by  her, 
and  it  has  not  been  shown  that  she  pur- 
chased them  with  assets  of  the  estate.  It 
is  also  clear  and  undisputed  that  $50,000 
worth  of  securities  covered  by  the  deed  of 
trust,  and  consisting  of  50  City  &  Suburban 
Railway  bonds,  are  the  property  of  Miss 
Elizabeth  Bauemschmldt,  and  not  part  of 
the  assets  of  the  estate.  With  respect  to 
these  securities,  aggregating  $167,000,  the 
decree  adjudging  them  to  be  part  of  the  tes- 
tator's estate,  and  requiring  them  to  be  ac- 
counted for  as  such,  is  obviously  wrong,  and 
must  be  reversed.  Of  the  remaining  $483,- 
000  of  securities,  $60,000,  consisting  of  $20,- 
000  of  Baltimore  City  stock  and  $40,000  of 
Baltimore  City  Passenger  Railway  bonds, 
were  transferred  to  Mrs.  Bauemschmldt  by 
the  realty  company  on  August  28,  1899,  as 
heretofore  stated,  and  they  will  be  dealt 
with  later  on.  Deducting  the  $G0,000  Just 
named,  there  remain  $423,000  of  securities. 


Of  those  $90,000  were  registered  In  the  name 
of  George  Bauemschmldt  $85,500,  part  of 
the  $90,000,  were  accounted  for  in  the  Inven- 
tory filed  by  the  executrix,  and  they  still  be- 
long to  the  estate,  though  Included  in  the 
deed  of  trust  They  l>elong  to  the  estate  be- 
cause the  only  authority  which  Mrs.  Bauem- 
schmldt had  to  dispose  of  them  In  the  way 
she  did  was  under  the  power  contained  In 
the  will,  and  that  power  was  ineffectnal  to 
accomplish  what  she  undertook,  except  as 
respects  her  life  interest  In  them.  Deduct- 
ing the  $90,000  Just  named,  and  there  are 
left  $333,000;  and  subtracting  from  tbem 
the  $7,000  of  Baltimore  City  stock  which 
was  held  by  the  Bauemschmldt  Brewery 
Company,  and  was  transferred  to  Mrs.  Ban- 
ernschmidt  on  May  11,  1889,  and  wUl  be 
spoken  of  later  on,  and  there  remain  $326,- 
000  In  securities  which  were  taken  from 
box  No.  4,392  of  the  Mercantile  Tmst  Com- 
pany. The  Investments  making  up  this  last- 
named  sum  are  those  claimed  by  Mrs. 
Bauemschmldt  in  the  double  aspect  mention- 
ed, viz.,  as  Burvivlng  Joint  tenant  of  the 
Bauemschmldt  Brewery  Company's  stock, 
and  as  the  donee  under  a  gift  from  iter  hus- 
band. 

It  is  true  that  140  shares  of  the  capital 
stock  of  Bauemschmldt  Brewery  Company 
stood  In  the  name  of  the  husband  and  wife 
as  Joint  tenants— that  is,  tenants  by  entire- 
ties—and, if  there  had  been  no  change  made, 
perhaps  a  different  situation  would  have 
been  presented.  But  it  must  be  l>ome  In 
mind  that  on  December  dO,  1898,  when  the 
resolution  was  adopted  to  sell  to  the  Mary- 
land Brewery  Company,  the  stockholders  of 
the  Bauemschmldt  Brewery  Company  ac- 
cepted the  requirement  of  the  purchaser  that 
the  stock  of  the  vendor  company  should  be 
tamed  over  to  the  new  concern,  or  to  its 
projectors,  and  that,  in  accordance  there- 
with, George  Bauemschmldt  assigned  in 
blank  the  certificate  for  140  shares  of  stock, 
whereby  the  muniment  of  whatever  title 
Mrs.  Bauemschmldt  had  wholly  ceased  to 
exist.  When  It  Is  remembered  that  the 
whole  of  the  property  originally  belonged 
to  George  Bauemschmldt;  that  the  corpora- 
tion which  he  formed,  and  which  took  over 
that  property,  was  obviously  created  for 
mere  convenience  In  the  transaction  of  the 
business;  that  neither  his  wife  nor  chil- 
dren Invested  a  dollar  in  the  stock;  that  he 
voluntarily  placed  the  name  of  his  wife  in 
the  ceitlficate  as  a  Joint  tenant  after  hav- 
ing canceled  one  that  had  been  previously 
Issued  to  her  in  her  own  name  for  30  shares: 
that  he  was  treated  by  all  the  others  as  the 
real  owner  of  the  140  shares,  as  the  minutes 
of  the  meeting  of  December  30,  1898,  show; 
and  that  he  then  surrendered  to  Sperry, 
Jones  &  Co.  the  certificate  for  140  shares, 
and  himself  received  and  exercised  exclusive 
control  over  the  entire  cash  proceeds  of  the 
sale— It  can  scarcely  be  contended  that  Mrs. 
Bauemschmldt  still  contlnned  to  be  a  share- 
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holder  In  the  Banemschmldt  Brewery  Com- 
pany, or  retained,  if  she  ever  had,  any  In- 
terest In  the  purchase  money  paid  for  the 
property  which  had  actually  belonged  to  her 
hnsband  alone.  There  can  be  no  perfected 
gift  where  there  has  been  no  complete  sur- 
render of  dominion  over  the  thing  given. 
No-w,  George  Banemschmldt  never  did  sur^ 
render  control  over  the  stock  of  the  Bauem- 
schmldt  Brewery  Company,  even  after  the 
stock  had  been  Issued.  He  first  put  none  In 
the  name  of  his  wife.  Afterwards  he  gave 
her  30  shares,  and  then  he  canceled  that 
certificate  and  others,  and  Issued  the  one 
for  140  shares.  He  was  not  only  president 
of  the  company,  but  In  fact  the  owner  of 
all  its  property.  He  Issued  and  canceled 
certificates,  seemingly,  as  he  pleased.  When 
one  of  his  sons  died.  In  whose  name  10 
shares  stood  In  two  certificates,  there  was  no 
administration  on  his  estate;  bat  the  real 
and  dominant  owner  simply  canceled  the  cer- 
tificates, and  made  a  new  distribution  of  the 
stock,  IncoTxwiatlng  his  deceased  son's  10 
shares  in  the  140-Bhare  certificate.  He,  and 
he  alone,  voted  the  140  shares,  and  his  final 
assertion  of  control  over  the  certificate  rep-: 
resenting  those  shares  was  manifested  when 
he  transferred  it  in  blank  and  delivered  it 
to  Sperry,  Jones  &  Co.  His  dealing  with 
the  stock,  and  her  acquiescence  in  what  he 
did,  and  the  fact  that  he  could,  and  did,  as 
the  actual  owner  of  all  the  property  which 
the  company  possessed,  exercise  complete 
control  over  those  140  shares,  show  that  he 
had  never  surrendered  dominion  over  them, 
or  pot  it  ont  of  his  power  to  revoke  th^  gift 
of  them.  In  making  the  transfer  of  the 
certificate,  George  Banemschmldt  must  be 
treated  as  having  acted  rlghtfnlly,  because 
the  legal  presumption  Is  against  his  having 
acted  wrongfully.  Comer  v.  Pendleton,  8 
Md.  337. 

It  comes,  then,  to  the  question  whether 
there  was  a  valid  and  perfected  gift  by  the 
hnsband  to  the  wife  in  any  other  way.  The 
only  other  way  that  has  been  suggested  or 
relied  on  Is  the  re-renting  of  safe  deposit 
box  No.  4,392  of  the  Mercantile  Trust  Com- 
pany, under  the  contract  set  forth  in  an 
earlier  part  of  this  opinion.  It  is  Insisted 
that.  In  Tlrtne  of  what  was  then  done,  George 
Banemechmidt  created  a  tenancy  by  the  en- 
tireties in  himself  and  his  wife  in  respect  of 
the  securities  contained  In  that  box.  Of 
conrse,  such  a  tenancy  may  exist,  and  one  of 
Its  Incidents  Is  that  the  survivor  becomes 
entitled,  upon  the  death  of  the  other,  to  the 
property  thus  jointly  held  by  husband  and 
wife.  It  may  have  its  origin  in  a  voluntary 
gift  by  the  husband,  bnt,  like  any  other  gift, 
to  be  valid  and  efFective,  it  must  iKMssess 
certain  well-defined  and  essential  qualities. 
There  can  be  no  gift  which  the  law  will 
recc^nlse  where  there  Is  reserved  to  the  don- 
or, either  expressly  or  as  a  result  of  the  dr- 
cnmstances  and  conditions  attending  the 
transaction,  a  power  of  revocation  or  a  do- 


minion over  the  subject  of  the  gift.  There 
must  be  no  locus  penitentise,  and  there  Is  al- 
ways a  locus  penitentise  when  the  supposed 
donor  may  at  any  moment  undo  what  be  has 
done.  Brewer  v.  Bowersox,  92  Md.  070,  48 
Atl.  1060;  Whalen  v.  Milholland,  80  Md.  199, 
43  Atl.  45,  44  L.  B.  A.  208.  If  the  donor  re- 
tains dominion  over  the  thing  given,  precisely 
as  he  had  control  of  it  before  the  alleged  gift 
was  made,  there  is  obviously  do  perfected 
gift,  because  there  has  been  no  change  of 
possession,  and  there  is  still  an  opportunity 
to  recant  The  application  of  this  principle 
to  the  facts  in  the  record  Is  not  difficult 
The  securities  which  were  In  box  No.  4,392 
on  March  13,  18)0,  when  that  box  was  re- 
rented  in  the  names  of  George  and  Marga- 
retha  Bauemschmidt  as  "joint  tenants,"  un- 
doubtedly belonged  to  George  Bauemschmidt 
individually.  Tliat  there  may  be  no  mistake 
about  this  statement  allusion  will  be  made 
quite  briefiy  to  some  of  the  evidence  by 
which  it  is  established:  On  January  20,  1897. 
the  stockholders  of  the  Bauerasdunldt  Brew- 
ery Company,  including  Mrs.  Bauemschmidt 
signed  a  resolution  whereby  they  forever  ac- 
quitted, discharged,  and  released  George  Bau- 
emschmidt his  heirs,  personal  representa- 
tives, and  assigns,  and  also  tiie  brewery  com- 
pany, its  successors  and  assigns,  "from  all 
claims  and  demands  whatsoever  on  account 
of  any  dividends  heretofore  earned  or  that 
may  have  been  earned"  on  its  capital  stock. 
Five  days  previously  a .  resolution  had  lieen 
unanimously  adopted  by  the  stockholders  of 
the  same  company  declaring  that  "all  money 
heretofore  drawn  by  the  president  [George 
Bauemschmidt]  for  investment"  etc.,  "shall 
be  canceled  and  wrote  off  the  company's 
books  for  which  [sic]  value  received,"  etc 
In  pursuance  of  the  first  of  the  above  resolu- 
tions^ as  Is  shown  by  the  testimony  of  Fred- 
erick Bauemschmidt  who  was  at  that  time 
the  secretary  of  the  company,  all  the  securi- 
ties which  had  been  held  by  the  George  Bau- 
emschmidt Brewing  Company,  and  which 
r^resented  surplus  profits,  were  transferred 
to  George  Bauemschmidt,  as  Ills  individual 
property.  It  is  not  pretended  that  these  in- 
vestments were  made  with  money  whicdt 
came  from  any  other  source  than  surplus 
profits  of  the  company's  business,  and  that 
business  was,  In  point  ot  fact  the  business  of 
George  Bauemschmidt. 

Did  George  Bauemschmidt  on  March  13, 
1889,  part  with  dominion  or  control  over  his 
securitieB?  If  he  did  not  do  so  on  that  day, 
he  certainly  never  did  afterwarda  By  the 
terms  of  the  renting,  box  4,392  could  have 
been  entered  by  husband  and  wife  severally,  . 
and  upon  the  death  of  either  the  survivor  was 
entitled  to  have  access  to  it  This  arrange- 
ment wrought  no  change  in  the  dominion 
which  George  Banemschmldt  previously  had 
over  the  property.  He  could  have  taken  ev- 
ery bond  and  certificate  of  stock  out  ot  the 
box  without  the  assent,  or  even  against  the 
protest  of  his  wife,  and  could  have  disposed 


Digitized  by 


Google 


9iA 


54  ATLANTIC  RBPORTE!B. 


(M(L. 


of  them  just  as  be  pleflsed  The  fact  that  the 
wife  had  a  key  to  the  box  did  not  place  any 
restriction  on  the  husband's  control  over  the 
property  contained  In  the  box,  and  It  can- 
not be  asserted,  as  a  legal  postulate,  that  a 
mere  right  of  access  to  the  box  on  the  part 
of  the  wife  during  the  husband's  life  chan- 
ged the  title  to  the  contents  of  the  box.  Con- 
ceding that  he  designed  to  make  a  gift  to  bis 
wife  of  the  securities  then  In  the  box,  still 
If  he  was  free  after  March  13,  1899,  to  do 
what  be  pleased  with  those  securities,  not- 
withstanding the  terms  of  the  renting,  then 
there  was  a  locus  penltentise  reserved,  and 
consequently  there  was  no  perfected  gift,  even 
though,  in  point  of  fact,  he  did  not  attempt 
to  exercise  the  dominion  whioi  he  retained. 
It  Is  the  existence,  and  not  the  exercise,  of 
the  locus  penltentise,  which  defeats  a  gift  In- 
ter vivos.  "There  Is  no  case  which  decides 
that  the  donor  may  resume  the  possesion 
and  the  donation  continue."  Bunn  v.  Mark- 
bam,  7  Taunt  224.  If  he  had  pbrased  the 
contract  of  renting  so  that  neither  he  nor  his 
vrlfe  could  during  the  lives  of  both  enter  the 
box  without  the  presence  or  consent  of  the 
other,  his  control  over  the  things  In  the  box 
would  have  been  much  more  restricted.  The 
title  must  pass  out  of  the  donor  in  his  life- 
time, or  it  can  never  reach  the  donee. 
Walsh's  Appeal,  122  Pa.  177,  15  Atl.  470,  1 
L.  R.  A.  535,  9  Am.  St.  Rep.  83. 

There  Is  a  clear  distinction  between  the 
case  at  bar  and  Brewer  v.  Bowersox,  supra, 
and  Estate  of  Parry,  188  Pa.  83,  41  Atl.  448, 
40  L.  R.  A.  444,  68  Am.  St.  Rep.  847,  which 
last-named  case  was  relied  on  by  this  court 
In  Brewer  v.  Bowersox.  In  Brewer  v.  Bow- 
ersox the  certificate  of  deposit  that  created 
the  tenancy  by  the  entireties  was  made  pay- 
able to  the  husband  and  wife  jointly.  Nei- 
ther of  them  during  the  lives  of  both  could 
have  drawn  the  fund  from  the  bank  which 
Issued  the  certificate,  without  the  indorsement 
<a  the  other,  and  consequently  the  original 
owner  of  the  fund  parted  with  or  was  de- 
prived of  the  dominion  over  It  which  he  for- 
merly had.  It  required  something  more  than 
his  act  and  his  volition  to  repossess  bimself 
of  tlie  money.  The  wife's  co-operation  by  In- 
dorsement of  the  certificate,  or  at  least  by 
a  distinct  acquiescence  in  its  surrender,  was 
necessary  to  restore  the  fund  to  his  control. 
Besides,  the  certificate  was  issued  by  a  cor- 
poration which  was  not  under  the  dominion 
of  either  the  husband  or  the  wife.  In  Par- 
ry's Cnse,  supra,  the  evidence  of  the  surviv- 
ing wife's  ownership  consisted  of  two  letters 
of  credit  issued,  the  one  by  a  firm  of  bankers, 
and  the  other  by  a  national  bank,  and  tK>th 
letters  were  payable  to  the  husband  and  wife 
jointly.  The  letters  could  not  have  been 
cashed  without  the  signatures  of  both  hus- 
band and  wife  to  the  drafts.  In  the  case  at 
bar,  however,  as  has  been  stated,  the  hus- 
band was  just  as  free  to  do  what  he  pleased 
with  the  securities  after  the  re-renting  of  the 
box  on  March  13tb  as  be  had  been  before, 


and  consequently  he  did  not  put  It  oat  of 
his  power  to  dispossess  his  wife  of  any  In- 
terest in  them  which  she  claims  be  intended 
to  give  her. 

It  was  proved  that  Gteorge  Bauemscbmidt 
repeatedly  said,  when  speaking  of  himself 
and  his  wife,  that  "whoever  lived  the  longest 
should  have  everytiilng  that  was  left— securi- 
ties and  everything.  •  •  •  He  said,  as  be 
had  to  pay  Fred,  f  150,000,  be  would  pay  Qie 
balance  the  same,  and  whatever  was  left  be- 
longed to  blm  and  his  wlfe^  and  whoever 
lived  the  longest  should  have  everything." 
But  those  and  similar  declarations  cannot 
constitute  a  gift.  "A  gift  is  more  than  a  pur- 
pose to  give,  however  clear  and  well  settled 
the  purpose  may  be.  It  is  a  purpose  exe- 
cuted. It  may  be  defined  as  the  voluntary 
transfer  of  a  chattel,  completed  by  the  de- 
livery of  possession.  It  Is  the  fact  of  deUv- 
ery  that  converts  the  unexecuted  and  revoca- 
ble purpose  Into  an  executed,  and  therefore 
Irrevocable,  contract"  Walsh's  Appeal,  su- 
pra. There  was  no  such  delivoy  in  the  case 
before  us  now. 

The  $40,000  of  Baltimore  City  Railway 
bonds  and  the  $20,000  of  city  of  Richmond 
stock,  and  the  $7,000  of  Baltimore  City  3^ 
per  cent,  stock  were  in  box  No.  4,392.  Part 
of  these  stood  in  the  name  of  the  Banem- 
schmidt  Brewery  Company,  and  the  $40,000 
of  bonds  are  indicated  on  a  list  of  securities 
made  up  by  Jdtm  Bauemscbmidt,  one  of  the 
defendants,  as  the  private  properly  of  George 
Bauemscbmidt  Neither  the  realty  company 
nor  the  Bauemscbmidt  Brewery  Company 
could,  by  transfer  or  otherwise,  divert  from 
the  estate  of  Geoi^  Bauemscbmidt  those  se- 
curities, or  vest  them,  or  title  to  them,  in 
Mrs.  Bauemscbmidt  because,  as  respects  the 
realty  company,  it  did  not  own  the  secnrlties 
It  undertook  to  transfer;  and,  as  respects  the 
brewery  company,  the  property  which  bad 
not  been  conveyed  or  assigned  .by  It  to  the 
realty  company  during  the  life  of  George 
Bauemscbmidt  belonged  to  Greorge  Bauem- 
scbmidt, as  the  real,  substantial  owner  of 
everything  which  stood  in  the  name  of  the 
brewery  company.  The  situation  that  existed 
after  the  death  of  George  Bauemscbmidt  was 
peculiar.  All  of  the  shares  of  the  capital 
stock  of  the  Bauemscbmidt  Brewery  Comjia- 
ny  had  been  transferred  to  the  syndicate,  or 
to  the  new  corporation  which  the  syndicate 
formed,  and  not  one  of  the  c^glnal  sb.ire- 
holders  retained  a  single  share  of  the  stock. 
They  were  then  no  longer  stockholders  of  the 
Bauemscbmidt  Brewery  Company.  How 
could  they  have  been,  after  every  share  of 
the  authorized  capital  was  held  by  other  in- 
dividuals? Notwithstanding  the  fact  that  the 
original  stockholders  of  the  Bauemscbmidt 
Brewery  Company  were  no  longer  stockhold- 
ers, and  could  therefore  exercise  no  corporate 
act  at  all,  they  met  and  turned  over  to  the 
realty  company  some  of  the  securities  stand- 
ing in  the  name  of  the  brewery  company,  and 
they  directed  others  of  the  same  kind  to  be 

Digitized  by  CjOOQIC 


Md.) 


BATJERNSOHMIDT  ▼.  BAUBRNSOHMIDT. 


64S 


delivered  to  Mr&  Bauemschmldt.  Tills  Is  the 
origin  of  her  title  to  the  $67,000  of  securities 
we  are  now  concerned  with,  and  It  requires 
no  discussion  to  demonstrate  the  conclusion 
that  a  title  thus  acquired  is  no  title  at  all. 
Conceding  that  the  stockholders  of  the  Bau- 
emschmldt Brewery  CompsLny  could  give 
away  assets  standing  In  the  company's  name, 
but  actually  owned  by  Oeorge  Bauem- 
sctamidt's  estate,  It  Is  obvious  that,  when  the 
persons  who  had  been  stockholders  ceased  to 
be  stockholders,  they  were  powerless  to  act 
as  stockholders,  and  that  what  they  did  in 
the  capacity  of  stockholders  when  they  were 
hi  fact  not  stockholders  was  simply  void. 

2.  Is  the  assignment  of  the  Ttb  of  Septem- 
ber, 1889,  conveying  the  mortgages  to  the 
realty  company,  valid?  Those  mortgages 
stood  In  the  name  of  George  Bauemschmldt 
Mrs.  Bauemschmldt  asserted  the  right  to 
transfer  them  under  the  power  in  the  will  of 
ber  husband.  It  does  not  appear  that  she 
did  this  by  way  of  changing  an  Investment, 
but  she  did  it  for  the  purpo.8e  of  putting  the 
title  In  the  realty  company,  of  which  she 
claimed,  by  right  of  survivorship,  to  be  the 
largest  shareholder.  As  we  have  already 
pointed  out,  the  will  conferred  upon  ber  no 
power  to  give  away  the  assets  of  the  estate. 
Without  further  discussion,  we  hold  the  as- 
signment Invalid. 

After  the  $650,000  of  securities  covered  by 
the  deed  of  trust  bad  been  taken  out  of  the 
safe  deposit  box  of  the  Mercantile  Trust  Com- 
pany, there  remained  there  $318,000  of  bonds. 
Mrs.  Bauemschmldt  then  rented  six  boxes- 
one  for  each  of  her  children— and  divided 
these  $318,000  of  bonds  into  six  lots,  of  $58,- 
000  each,  and  placed  one  lot  in  each  box. 
Over  and  above  the  $53,000  of  bonds  placed 
In  each  box,  Mrs.  Bauemschmldt  added  $42,- 
000  In  bonds,  making  the  contents  of  each 
box  aggregate  $96,000  In  bonds.  The  $252,- 
000  of  bonds  so  distributed  in  amounts  of 
$42,000  were  purchased  by  Mrs.  Bauem- 
schmldt with  funds  derived  from  two  sources, 
Tlz.,  $242,000  realized  by  her  from  the  sale 
of  the  stock  of  the  Maryland  Brewery  Com- 
pany that  had  been  Issued  in  part  payment 
for  the  purchase  of  the  George  Bauemschmldt 
Brewery  Company,  and  with  a  portion  of  the 
cash  purchase  money  which  had  been  receiv- 
ed by  George  Bauemschmldt,  in  his  lifetime, 
from  the  Maryland  Brewery  Company,  when 
the  latter  company  bought  the  property,  the 
capital  stock,  and  the  business  of  the  former. 
It  Is  clear  that  all  of  these  securities  which 
Mrs.  Bauemschmldt  thus  attempted  to  deal 
with  as  her  own  formed  part  of  the  assets 
of  her  husband's  estate,  because  she  has  no 
other  title  to  them  than  the  one  we  have  held 
to  be  insufflclent  to  vest  In  her  an  ownership 
of  the  other  securities  contained  in  box  No. 
4.392. 

Inasmuch  as  part  of  the  property  transfer- 
red by  the  deed  of  trust  was  the  individual 
property  of  the  grantor,  according  to  the  evi- 


dence In  the  record,  the  deed  is  clearly  valid 
as  respects  the  bonds  which  were  hers;  and. 
If  the  $50,000  of  bonds  which  belonged  to  the 
daughter  were  included  In  the  deed  with  the 
daughter's  consent,  the  deed  Is  also  effective 
to  transfer  those  bonds  to  the  trustee.  A 
deed  may.  be  good  in  part  When  it  pur- 
ports to  convey  that  which  the  grantor  bad 
no  authority  to  convey,  as  well  as  to  transfer 
that  which  he  could  transfer,  it  will  be  good 
as  to  the  latter,  though  inoperative  as  to  the 
former.  Butler  v.  Rahm,  46  Md.  547.  Though 
the  deed  purports  to  be  abs(riute,  and  though 
it  cannot  be  effective  as  an  absolute  trans- 
fer of  the  property  which  belongs  to  the  es- 
tate of  George  Bauemschmldt,  yet  it  can  op- 
erate to  the  extent  of  Mrs.  Bauerascbmidt's 
interest  in  that  property.  She  had  the  right 
to  convey  away  ber  life  estate,  and  to  that 
extent,  In  addition  to  the  transfer  of  her  own 
and  the  daughter's  Individual  property,  it 
may  be  upheld.  "Such  interest  as  the  gran- 
tor has  will  pass,  although  the  deed  purports 
to  convey  an  absolute  title."  0  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  127-128,  and  note  1; 
Thompson  v.  Simpson,  128  N.  Y.  270,  28  N. 
B.  627.  Whilst,  in  order  to  perfect  the  title 
of  the  life  tenant  to  the  securities  and  money 
not  Included  in  ber  account  as  executrix,  it 
is  necessary  that  they  should  pass  through 
a  due  course  of  administration,  still  she  bad 
an  Inchoate  title,  which  It  was  competent  for 
her  to  assign.  Cecil,  Adm'r,  v.  Rose,  17  Md. 
102;  Cecil  v.  Clarke,  Id.  620;  Rockwell  v. 
Young,  60  Md.  666. 

The  ultimate  conclusions  which  we  have 
reached  are  as  follows:  First,  that  para- 
graph "a"  of  the  decree,  by  which  the  excep- 
tions filed  by  the  defendants  to  some  of  the 
testimony  are  sustained,  is  affirmed;  second, 
that  paragraph  "b,"  by  which  the  excepOons 
filed  by  the  plaintifFs  to  certain  questions  and 
answers  in  the  testimony  of  Mrs.  Bauem- 
schmldt were  upheld,  is  afllrmed;  third,  that 
paragraph  "c,"  overrallng  all  other  excep- 
tions to  the  testimony,  is  afBrmed;  fourth, 
that  paragraph  "d,"  striking  down  the  deed 
ot  trost  as  an  entirety,  and  declaring  that 
all  the  securities  covered  thereby  belong  to 
the  estate  of  George  Bauemschmldt  Is  re- 
versed; fifth,  that  paragraph  "e,"  vacating 
the  transfer  of  the  mortgages  to  the  realty 
company,  is  affirmed;  sixth,  that  paragraph 
"f,"  determining  that  the  aUeged  gift  of  the 
securities  by  the  husband  to  the  wife  was  In. 
effectual,  is  affirmed;  and,  seventh,  that  para- 
graph "g,"  in  so  far  as  It  directs  an  account 
to  be  stated  in  accordance  with  paragraph 
"d,"  is  reversed.  The  case  will  be  remanded, 
that  a  new  decree  may  be  signed  in  accord- 
ance with  this  Judgment,  and  that  an  account 
may  be  stated  pursuant  to  the  views  herein 
expressed. 

Decree  affirmed  in  part  and  reversed  In 
part,  the  costs  above  and  below  to  be  paid 
out  of  the  estate,  and  cause  remanded. 
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MAYOR,  ETC,  OE  OITT  OF  BALTIMORE 

et  al.  v.  JOHNSTON. 
(Court  of  Appeals  of  Mainland.    April  1, 1908.) 

TAXATION  —  TAXABLB  PROPBRTY  —  BHAT  IN 
STOCK  BXCHANOB-BII^  OF  RIOHTS 
— RBVBNUB  8TATUTBS. 
1.  Bill  Of  Rights,  art.  15,  declares '  that  every 
person  holding  property  in  the  state  aliould  con- 
tribute to  the  public  taxes  according  to  his  ac- 
tual worth  in  real  or  personal  property.  Poe's 
Supp.  Code  Pub.  Gen.  Laws  1900,  art.  81,  {  2, 
enumerates  Tarions  kinds  of  property  to  t>e  as- 
sessed, and  provides  that  "all  other  property  of 
every  kind,  nature  and  description  within  this 
state,  shall  be"  assessed  at  its  full  cash  value, 
without  looking  to  a  forced  sale.  This  section 
was  passed  in  1S96,  but  the  same  language  was 
used  when  the  Code  of  1888  was  adopted,  and 
hag  been  since  October,  1874.  Prior  to  1874 
the  statute  did  not  use  so  many  words,  but  in 
Code  1860,  art.  81,  !  2,  it  read,  "and  all  other 

groperty  of  every  description  whatsoever,  shall 
e  liable  to  assessment  and  tax,"  and  those 
terms  were  used  at  least  since  the  year  1862. 
A  stock  exchange  was  organized  in  1844,  and 
the  record  disclosed  that  the  value  of  seats 
therein  was  constantly  varying;  ranging  from 
160  to  $10,000.  It  was  not  incorporated,  de- 
clared no  dividends,  and  a  member  could  not 
dispose  of  his  membership  unless  the  proposed 
transferee  was  selected  by  the  governing  com- 
mittee. No  attempt  was  made  to  assess  seats 
in  the  exchange  as  property  until  1901.  Held, 
that  a  seat  in  such  stock  exchange  was  not 
"proi>erty"  subject  to  taxation,  within  the 
meaning  of  the  term  as  used  in  article  15  of  the 
Bill  of  Rights,  or  of  the  revenue  statutes  of  the 
state. 

Appeal  from  Baltimore  City  Court;  Hen- 
ry Stockbrldge,  Judge. 

Proceeding  to  assess  for  taxation  a  seat  In 
the  Baltimore  Stock  Exchange  held  by  Bart- 
lett  S.  Johnston.  From  an  order  of  the  Bal- 
timore dty  court  vacating  an  assessment  of 
Buch  seat  made  by  the  appeal  tax  court  of 
Baltimore  City,  the  mayor  and  city  council 
of  Baltimore  appeal.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCK- 
BR,  and  JONES,  JJ. 

Olin  Bryan,  for  appellants.  W.  Bums 
Trundle,  for  appellee. 

BOYD,  J.  The  appeal  tax  court  of  Balti- 
more City  assessed  for  taxation  a  seat  In 
the  Baltimore  Stock  Exchange  held  by  the 
appellee  at  the  sum  of  $7,000  for  the  year 
1903.  In  pursuance  of  the  statute  he  appeal- 
ed to  the  Baltimore  dty  court,  which  passed 
an  order  by  which  the  assessment  was  va- 
cated and  annulled,  and  from  that  order  this 
nppeal  was  taken. 

It  is  contended  on  the  part  of  the  appellee 
th.it  a  previous  determination  of  this  ques- 
tion, In  reference  to  an  attempted  assess- 
ment against  bim  for  the  years  1901  and 
1902,  precludes  the  appellants  In  this  pro- 
ceeding, as  It  is  res  adjudicata;  but  It  will 
not  be  necessary  for  us  to  pass  on  that 
branch  of  the  case,  by  reason  of  the  conclu- 
sion we  have  reached  on  the  main  question, 
which  may  be  thus  stated:  "Is  a  seat  in 
the  Baltimore  Stock  Exchange  property  with- 
in tbe  meaning  of  that  term  as  used  In  ar- 


ticle 15  of  tbe  BUI  of  Rights,  and  In  the  rev- 
enue statutes  of  this  state?" 

It  would  be  useless  to  undertake  to  reoon- 
cile  tbe  decisions  of  the  various  courts  which 
have  been  called  upon  to  determine  bow  far 
a  seat  in  an  exchange  of  this  character  can 
be  said  to  be  property,  or  to  point  out  In  what 
particulars  they  have  differed.  The  learned 
Judge  below  correctly  determined  that,  by 
the  great  weight  of  -authority.  It  cannot  be 
said  to  be  merely  a  personal  privilege,  but 
must  be  regarded  as  property,  although  In  a 
limited  and  quallfled  sense.  Among  tbe  cases 
In  which  such  an  interest  In  an  exchange  has 
been  held  to  be  property  for  some  purposes 
are  Piatt  v.  Jones,  96  N.  Y.  29;  Powell  v. 
Waldron,  89  N.  Y.  328,  42  Am.  Rep.  301; 
Hyde  v.  Woods,  94  U.  S.  623,  24  L.  Ed.  264; 
and  Page  v.  Edmunds  (decided  by  the  Su- 
preme Court  of  the  United  States  la  Janu- 
ary of  this  year)  23  Sup.  Ct  200,  47  L^  Ed. 
— .  The  question  has  generally  been  con- 
sidered in  cases  in  which  It  was  claimed  that 
tbe  Interest  of  the  holder  of  the  seat  passed 
to  bis  assignee  or  trustee  In  bankruptcy,  or 
where  it  was  sought  In  some  way  to  subject 
such  interest  to  the  payment  of  debts.  In 
tbe  one  last  mentioned  the  Supreme  Court 
held  that,  under  the  provision  In  section  70  of 
the  bankrupt  act  of  1898  (Act  July  1,  189S. 
c.  541.  30  Stat  565  [TJ.  S.  Comp.  St.  1901,  p. 
3451])  that  the  trustee  shall  be  vested  with 
tbe  title  of  tbe  bankrupt  in  "property  which 
prior  to  the  filing  of  the  petition  he  could 
by  any  means  have  transferred,"  the  power 
of  the  bankrupt  to  transfer  It  was  sufficient 
to  vest  it  in  his  trustee.  As  that  case  arose 
In  Pennsylvania,  the  court  reviewed  at  length 
Thompson  v.  Adams,  93  Pa.  65,  and  Pancoast 
V.  Gowen,  Id.  66,  In  both  of  which  It  was  said 
that  a  seat  in  an  exchange  could  not  be  seized 
under  an  execution.  The  Supreme  Court  did 
not  deem  It  necessary  to  determine  that 
question,  but  said,  In  speaking  of  tbe  ophi- 
lon  in  Thompson  v.  Adams,  that.  If  the  court 
meant  to  say  that  the  seat  was  not  property 
at  all,  they  could  not  concur.  In  Barclay  v. 
Smith,  107  III.  349,  47  Am.  Rep.  437,  and 
Lowenberg  v.  Greenebaum,  99  Gal.  162,  33 
Pac.  794,  21  L.  R.  A.  .399,  37  Am.  St  Rep.  42, 
It  was  also  held  that  such  seats  were  not 
property  subject  to  Judicial  sales. 

Although  counsel  for  both  sides  showed 
commendable  zeal  In  the  preparation  of  this 
case,  and  cited  many  authorities  wlilch  seem- 
ed to  them  to  reflect  on  some  of  the  ques- 
.tlons  Involved,  we  have  not  been  referred  to 
a  single  decision  In  which  a  seat  In  an  ex- 
change of  this  kind  has  i>een  taxed.  In  Re 
Hellman's  Estate  (Sup.  Ct  N.  Y.,  App.  DIv.. 
decided  In  1902)  79  N.  Y.  Supp.  201,  the  court 
said:  "That  a  seat  In  this  exchange  Is  prop- 
erty, and  that  the  Legislature  would  have 
power  to  impose  a  tax  upon  the  transfer  of 
such  property.  Is  conceded;  but  tbe  Legisla- 
ture, in  defining  personal  property  which  is 
taxable  under  the  tax  law,  lias  not  Included 
a  right  to  a  sent  In  the  exchange  as  property 
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that  shall  be  taxable,  and  for  that  reason 
the  court  below  had  no  authority  to  Impose 
the  tax."    And  In  People  t.  Feltner,  167  N. 
Y.  1,  eo  N.  E.  265,  82  Am.  St.  Rep.  698,  the 
Court  of  Appeals  held  that  a  seat  in  the  New 
York  Stock  Exchange  was  not  personal  prop- 
erty, within  the  meaning  of  the  tax  laws  of 
that  state.     In  San  Francisco  t.  Anderson, 
103  Cat.  69,  36  Pac.  1034,  42  Am.  St  Rep. 
98,    it  was  held  that  "a  seat  In  the   San 
Fraucisco  Stock  and  Exchange  Board  is  not 
taxable."     The  court  said:     "It  is  a  mere 
right  to  belong  to  a  certain  association  with 
the    latter's  consent,   and  to  enjoy  certain 
privileges  and  advantages  which  flow  from 
membership  of  such  aEsoclation.    Those  privi- 
leges and  advantages  cannot  be  transferred 
without  the  consent  of  the  association,  and 
a   forced  sale  of  them  would  not  give  the 
purchaser  the  right  to  occupy  said  seat.    It 
is  too  Impalpable  to  go  into  any  category  of 
taxable  property."    In  Board  of  Commission- 
era  v.  Rocky  Mountain  News  Company  (Colo. 
App.)  61  Pac.  494,  It  was  held  that  a  con- 
tract of  membership  in  an  associated  press 
was  not  property  subject  to  taxation,  within 
the  intention  of  the  laws  and  Constitution  of 
Cktlorado,  although  in  that  case  the  interest 
was  first  valued  at  $25,000,  and  reduced  by 
the  lower  court  to  $20,000.   In  Hart  v.  Smith, 
64  N.  K.  661,  58  L.  R.  A.  949,  the  Supreme 
Court  of  Indiana  held  that  the  good  will  that 
attaches    to    the    business    of    conducting   a 
newspaper  belonging  to  a. copartnership  is 
not,   in   and  of   Itself,   property,   within   the 
constitutional  proviRlon  that  the  General  As- 
sembly shall  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation. 
In  State  Board  v.  Holllday,  150  Ind.  216,  49 
N.  E.  14,  42  L.  B.  A.  826,  it  was  held  that 
taxation  of  paid-up,   or  nonforfeitable  and 
partly  paid  up,  life  insurance  policies,  was 
not  provided  for  by  statute,  although  there 
was  a  provision  (Burns'  Rev.  St.  1901,  f  8410) 
tliat  "ail  property  within  the  Jurisdiction  of 
this  state,  not  expressly  exempted,  shall  be 
subject  to  taxation";    and,  after  specifying 
what  should  be  embraced  in  the  schedules  of 
property  for  taxation,  It  provided  that  "all 
other  goods,  chattels  and  personal  property, 
not   heretofore   specifically    mentioned,    and 
their  value,  except  properties  specifically  ex- 
empted from  taxation,"  should  be  Included. 
In  People  v.  Roberts,  159  N.  Y.  70,  53  N.  E. 
(J85,  45  L.  R.  A.  126,  copyrights  and  patent 
rights  were  held  to  be  exempt;  but  the  good 
will  of  a  corporation,  which  was  the  result  of 
carrying  on  business  In  that  state,  was  said 
to  be  taxable.    We  might  continue  at  great 
length  citations  of  cases  illustrating  the  views 
taken  by  the  courts  on  such  (luostions,  but 
those  we  have  cited  are  sufllclent  to  show 
that,  as  a  rule,  the  courts  in  this  country 
have  held  that  such  a  right  as  that  now  be- 
ing considered  is  property,  but  of  such  a 
nature  that  the  terms  usually  found  In  tax 
taws  do  not  embrace  it    In  the  absence  of 
some  determination   by  this  court  directly 


bearing  on  the  question,  we  have  thought  it 
proper  to  give  the  trend  of  the  decisions  of 
other  courts  before  discussing  the  provisions 
of  our  own  laws,  which  we  will  now  do. 

The  learned  counsel  for  the  appellants  re- 
lies on  the  provision  In  the  declaration  of 
rights  that  "every  person  in  the  state,  or 
person  holding  property  therein,  ought  to  con- 
tribute his  proportion  of  public  taxes  for  the 
support  of  the  government,  according  to  his 
actual  worth  in  real  or  personal  property," 
and  especially  on  the  language  used  by 
the  statute.  Section  2,  art  81  ("Revenue 
and  Taxes")  Poe's  Supp.  Code  Pub.  Gen. 
Laws  1900,  after  enumerating  various  idnds 
of  property  to  be  assessed,  contains  the 
clause  so  much  relied  on,  which  Is:  "All 
other  property  of  every  kind,  nature  and  de- 
scription within  this  state,  except  as  pro- 
vided by  the  fourth  section  of  this  article, 
shall  be  valued  and  assessed  for  the  purposes 
of  state,  county  and  municipal  taxation  to 
the  respective  owners  thereof  in  the  manner 
prescribed  by  this  article."  That  section,  as 
now  in  force,  was  passed  in  1896;  but  the 
same  language  was  used  when  the  Code  of 
1888  was  adopted,  and  has  been  since  the 
act  of  1874.  Prior  to  1874  the  statute  did 
not  use  so  many  words,  but  In  the  Code  of 
li>60,  art.  81,  §  2,  it  read  "and  all  other  prop- 
erty of  every  description  whatsoever,  shall 
be  liable  to  assessment  and  tax";  and  those 
terms  were  used  at  least  since  the  year  1852, 
back  of  which  we  have  not  deemed  It  neces- 
sary to  look.  There  Is  therefore  no  mate- 
rial difllerence  between  the  language  now 
used  and  that  which  was  adopted  as  early  as 
1852. 

The  Baltimore  Stock  Board  was  organ- 
ized on  the  29th  of  January,  1844,  and  on 
the  14th  of  May,  1881,  its  name  was  changed 
to  the  Baltimore  Stock  Exchange.  This  case 
was  argued  in  this  court  on  the  fifty-ninth 
anniversary  of  its  organization,  and  yet  there 
was  never  any  attempt  to  assess  seats  in 
this  exchange  until  the  assessments  for  1901 
and  1902  were  made.  That  Is  not  neces- 
sarily conclusive  of  the  question,  but  it  is 
an  important  circumstance,  when  we  re- 
member that  the  language  now  relied  on  is, 
in  substance,  the  same  that  has  been  in  the 
statutes  for  so  many  years.  The  value  of  a 
seat  may  change  from  year  to  year,  but,  if 
it  is  property  now,  within  the  meaning  of 
our  tax  laws,  it  has  been  during  all  those 
years.  If  it  was,  not  only  have  the  owners 
of  those  seats  been  placed  in  a  position,  by 
the  construction  put  on  the  law  by  the  tax 
oflScers,  by  which  they  omitted  them  from 
their  schedules  of  personal  property,  as  pro- 
vided for  in  section  173  of  article  81,  Poe's 
Supp.  Code  Pub.  Gen.  Laws  1900,  although 
each  swore  that  his  schedule  contained  "a 
true,  full,  and  complete  list  of  all  real  and 
personal  property  held  or  belonging  to  me," 
etc.,  but  the  tax  oflScers  themselves  have  fail- 
ed to  discharge  their  duties.  Not  only  the 
original  assessors  were  required  to  add  any 


Digitized  by 


Google 


648 


M  ATLANTIC  EBPORTEB. 


QKO. 


property  omitted  from  the  Bcbedules,  but  the 
appeal  tax  court,  and  assessora  appointed  by 
them,  are  required  to  take  Bteps  to  place 
unassesaed  property  on  the  books.  It  can- 
not be  aesumcd  that  during  these  many  years 
all  the  tax  officers  of  the  city  were  In  ig- 
norance of  the  fact  that  the  Baltimore  Stock 
Exchange  and  other  such  exchanges  were  in 
existence,  or  that  the  seats  were  not  taxed. 
We  certainly  can  assume  that  all  of  the 
holders  of  such  seats  would  not  intentionally 
have  violated  the  law  In  making  up  their 
schedules,  anl  we  are  equally  positive  that 
the  tax  officers  throughout  all  those  years 
would  not  have  willfully  failed  to  discharge 
their  duties.  In  view  of  the  fact  that  the 
testimony  shows  that  such  seats  had  never 
been  assessed  before  1901,  and  knowing,  as 
every  intelligent  person  who  reads  newspa- 
pers must  know,  that  such  persons  as  are 
qualified  to  fill  such  positions  as  judges  of 
the  appeal  tax  court  of  Baltimore  City  could 
not  during  all  these  years  be  Ignorant  of  the 
existence  of  those  seats,  we  must  assume  that 
they  have  not  heretofore  been  attempted  to 
be  assessed  because  the  law  officers  and  offi- 
cials of  the  tax  department  of  the  city  have 
not  deemed  them  to  be  taxable  under  exist- 
ing laws.  During  these  years  the  Legisla- 
ture has  frequently  had  questions  of  taxation 
before  it,  and  has  passed  many  laws  in  re- 
lation thereto.  When-  the  last  general  as- 
sessment law  was  passed  (1^6)  this  exchange 
had  been  in  existence  over  50  years,  and  the 
rights  of  the  members  therein  had  never 
been  taxed.  Property  intended  to  be  taxed 
was  designated  with  more  particularity  than 
had  been  previously  done,  and  the  effort  to 
reach  property  which  had  escaped  taxation, 
and  which  was  intended  to  be  taxed,  Is  man- 
ifest from  the  statute  Itself.  Our  present 
tax  laws  have  gone  into  considerable  detail 
as  to  the  method  of  taxing  shares  in  Incor- 
porated companies,  and  collecting  the  taxes 
levied  thereon.  And  although  the  members 
of  the  Legislature  and  the  city  and  state  tax 
officers  may  be  presumed  to  know  that  these 
seats  have  not  been  assessed,  the  Legisla- 
ture has  not  attempted,  In  terms,  to  have 
them  taxed;  and,  as  we  have  seen,  the  con- 
struction placed  on  the  tax  laws  during  this 
great  length  of  time  seems  to  have  been  that 
they  were  not  taxable.  It  was  said  in  Hays 
V.  Richardson,  1  GUI  &  J.  36G,  in  speaking 
of  the  construction  of  a  statute,  "This  con- 
temporaneous unvarying  construction  of  the 
act  of  Assembly  for  sixty  years  ought  not  to 
be  disregarded,  but  upon  the  most  imperious 
and  conclusive  grounds."  See,  also,  Harri- 
son V.  State,  22  Md.  468,  85  Am.  Dec.  658; 
Stuart  V.  Laird,  1  Cranch,  299,  2  L.  Ed.  115; 
McPherson  v.  Blacker,  146  U.  S.  1,  13  Sup. 
Ct.  3,  36  L.  Ed.  869.  When,  therefore,  the 
language  of  the  statute  relied  on  is  not  now 
more  comprehensive  than  it  has  been  for 
half  a  century,  and  the  thing  sought  to  be 
taxed  has  been  Id  existence  during  all  that 
time,  but  has  never  been  taxed,  there  ought 


to  be  some  valid  and  substantial  reason  as- 
signed, before  the  new  construction  of  tbe 
statute,  now  contended  for,  should  be  adopt- 
ed.   Has  that  been  done? 

It  cannot  be  said  that  the  value  ot  a  seat 
in  this  exchange  has.  now  become  ao  fixed 
that  it  can  be  mote  readily  ascertained.  Tliis 
record  discloses  that  as  late  as  1897  a  seat 
was  sold  for  $60,  and,  in  the  attempt  of  the 
appeal  tax  court  to  tax  them,  they  assessed 
them  for  1901  at  $3,500,  for  1902  at  $10,000. 
and  for  1903  at  $7,000;  and  one  of  tbe  wit- 
nesses who  was  examined  testified  that  be 
thought  his  seat  would  bring,  if  sold  at  that 
time,  $5,000.  It  is  manifest  that  their  value 
is  not  only  constantly  varying,  and,  perhaps, 
to  do  full  Justice  to  all  parties,  would  bare 
to  be  revalued  every  year,  but  it  must  de- 
pend upon  the  number  of  vacancies  there 
happen  to  be,  and  the  demand  for  admis- 
sion. We  do  not  find  in  tbe  record  any 
provision  In  the  constitution  or  by-laws  fixing 
the  number  of  seats  that  the  exchange  can 
have,  but  In  answer  to  the  question,  "How 
many  seats  have  you?"  one  of  the  witnesses 
said:  "86  or  87.  That  Includes  alternates. 
Probably  there  are  half  a  dozen  alternate 
members."  And  he  also  said,  "They  are  not 
sold,  as  a  rule,  unless  a  dian  retires  Ctom 
business."  The  exchange  is  not  Incorporated, 
declares  no  dividends,  "and  was  formed  for 
the  purpose  of  affording  to  its  members — be- 
ing stockbrokers— facilities  for  the  transac- 
tion of  business;  by  providing  them  with  a 
convenient  exchange  or  salesroom  rented  for 
that  purpose,  in  which  room  Its  meetings 
are  held."  A  member  cannot  voluntarily  dis- 
pose of  his  membership  unless  the  proposed 
transferee  is  elected  by  the  governing  com- 
mittee. No  transfer  Is  permitted  until  all 
dues  to  the  exchange  are  paid  In  full,  and, 
if  the  owner  is  indebted  to  any  member, 'he 
cannot  transfer  his  membership  until  he 
pays  such  indebtedness,  if  a  protest  is  Qled. 
In  case  of  death  the  seat  Is  disposed  of  by 
the  committee  on  membership,  and,  after 
paying  the  claims  of  the  members.  It  pays 
the  balance  to  the  legal  representatives  of  the 
deceased.  The  member  does  not  even  hold 
■I  certificate  of  membership,  and  there  Is  no 
3vldence  at  all  of  it,  beyond  being  enrolled 
IB  a  member.  Stockbrokers  are  licensed  by 
.he  state,  for  which  they  pay  a  license  tax. 
it  is  thus  apparent  that  while  a  membership 
in  the  exchange  is,  in  a  sense,  property,  it  is 
qualified  and  limited,  and  hicks  one  of  the 
most  valuable  and  usual  characteristics  of 
property— the  right  of  disposing  of  It  as  the 
owner  deems  proper,  so  long  as  he  violates 
no  law. 

But  section  2  of  article  81  states  how  "all 
other  property  of  every  kind,  nature  and  de- 
scription within  this  state,  except,"  etc.,  shall 
be  valued  and  assessed;  that  is  to  say,  "In 
the  manner  prescribed  by  this  article."  How 
Is  this  seat  In  this  exchange  to  be  valued  and 
assessed  under  that  provision?  It  Is  not  tan- 
gible personal  property,  and  hence  can  hard- 
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ly  be  said  to  be  assessable  as  that  la— "at  Its 
l^ill  casb  value,  without  looking  to  a  forced 
sale."     If  the  exchange  was  Incorporated, 
and  stock  was  Issued,  the  state  tax  commis- 
sioner would  assess  It.    By  section  194  cei> 
tlflcates  of  Indebtedness  Issued  by  any  Indi- 
vidual or  Arm  are  assessed  and  valued  ac- 
cording to  the  rate  of  Interest  stipulated  to 
be  paid.    If  they  bear  6  per  cent,  they  are 
assessed  at  50  per  cent,  of  their  face  value; 
if  5  per  cent,  at  41%  per  cent  of  their  face 
value;  and  so  on  as  to  other  rates;  and  the 
section  concludes  that  "such  upon  which  no 
interest  shall  be  actually  paid,  shall  not  be 
valued  and  assessed  at  all."    Then  section 
201  provides  for  valuation  and  assessment  of 
bonds,   certificates   of  Indebtedness,  or   evi- 
dences of  debt  lr>  whatever  form  made  or  Is- 
saed  by  public  or  private  corporations,  or  by 
a  state  (other  than  Maryland),  territory,  etc., 
at  their  actual   marlcet   value,   upon  which 
the  regular  rate  of  taxation  for  state  pur- 
poses l8  to  be  paid,  and  30  cents  (and  no 
more)   on  each  $100  for  county,   city,  and 
municipal  taxation,  but  "such   upon  which 
ao  Interest  shall  be  actually  paid  shall  not  be 
valued  at  all."    Other  illustrations  might  be 
given,  sucb  as  the  tax  on  mortgages,  on  stock 
of  foreign  corporations,  etc.,  to  show  not  only 
how  the  assessments  of  personal  property 
varj'  as  "prescribed  by  this  article";  but  as 
reflecting  upon  the  Intention  of  the  Legisla- 
ture In  the  use  of  the  language  relied  on,  In 
determining  whether  such  property  as  a  seat 
in  this  exchange  wais  Intended  to  be  Included, 
tbese   and   similar   provisions   throw    much 
light  on  the  subject    Can  it  be  supposed  that 
the  Legislature  Intended  to  tax  such  a  mem- 
bership In  an  exchange  as  this  is  shown  to  be 
at  what  It  cost  the  member,  or  at  what  he 
could  get  for  It,  when  It  has  provided  that  on 
bonds,  etc..  Issued  by  corporations  or  some 
other  state  or  country,  only  80  cents  on  each 
■^100,  on  a  valuation  fixed  by  Its  market  value, 
shall  be  paid  for  county,  city,  and  municipal 
taxation,  and  those  upon  which  no  interest 
is  paid  are  not  to  be  valued  at  all?    Or  that  It 
intmded  such  tax  as  is  claimed  in  this  case, 
when  it  provided  for  the  assessment  of  cer- 
tificates of  indebtedness  issued  by  Individu- 
als or  firms  at  the  rates  provided  for  by  sec- 
tion 194?    If  so,  then  it  would  require  a  brok- 
er to  pay  taxes  on  the  amount  of  money  he 
has  invested  In  order  to  acquire  proper  priv- 
ileges for  the  conduct  of  his  business,  from 
which  money  he  receives  no  Income  whatever 
—and  that  too,  when  he  does  not  even  have 
a  certificate  of  membership,  or  any  evidence 
of  his  ownership,  excepting  that  he  is  enroll- 
ed as  a  member— at  a  much  higher  rate  than 
it  has  fixed  for  other  incorporeal  property. 
Be  may  own  $100,000  of  bonds  or  shares  of 
stock  In  foreign  cotporations,  on  which  be 
receives  interest  or  dividends,  and  can  only 
be  required  to  pay  the  city  of  Baltimore  80 
cents  on  each  $100  thereof;  but  if  he  has  a 
seat  in  this  exchange,  for  which,  according 
to  the  evidence,  he  might  get  from  $00  to 


$10,000,  depending  upon  whether  there  are 
vacancies  or  a  demand  for  admission,  he 
must  pay  the  regular  rate  of  taxation  on  Its 
value,  under  the  theory  of  the  appellants, 
notwithstanding  he  pays  the  state  a  license 
fee  for  carrying  on  his  business. 

The  learned  Judge  below,  as  refiectlng  up- 
on the  question  whether  the  Legislature  in- 
tended to  Impose  a  tax  on  this  property, 
pointed  out  in  his  opinion  the  difilculties  that 
would  be  in  the  way  of  enforcing  payment 
under  the  existing  tax  laws;  but,  although 
there  is  force  in  his  suggestions,  we  will  not 
stop  to  discuss  those  provisions.  Seeing  what 
has  been  the  uniform  and  unvarying  con- 
struction placed  on  the  statutes  providing  for 
taxation  in  this  state  for  over  50  years  by  the 
tax  officers  of  the  state  and  the  city  of  Balti- 
more, and  apparently  by  the  Legislature  it- 
self, and  having  before  us  such  statutes  as 
we  have  referred  to,  which  provide  different 
methods  of  taxation  of  property  much  nearer 
akin  to  that  under  consideration  than  tangi- 
ble personal  property  is,  we  are  forced  to 
the  conclusion  that  the  Legislature  did  not, 
by  the  statute  now  In  force,  intend  to  tax 
seats  In  this  exchange,  and,  if  it  did.  It  is 
utterly  uncertain  as  to  what  rate  it  intended 
they  should  be  taxed,  although  it  has  estab- 
lished rates  for  other  incorporeal  property. 
That  there  can  be  no  Justification  In  taxing 
them  in  the  method  attempted  seems  to  be 
.perfectly  clear,  when  the  provisions  for  other 
property  such  as  we  have  mentioned  are 
considered;  and  it  would  be  impossible  to 
place  them  in  the  category  of  bonds,  stock, 
evidences  of  indebtedness,  etc.,  for  the  pur- 
pose of  taxation  under  existing  laws,  as  they 
are  not  embraced  by  any  of  them.  We  are 
therefore  of  the  opinion  that,  notwithstand- 
ing the  broad  language  of  the  statute,  the 
Legislature  has  not  only  not  made  provision 
as  to  how  property  such  as  this  should  be 
taxed,  but  as  yet  has  expressed  no  intention 
of  taxing  it 

It  Is  not  necessary  to  discuss  at  length  the 
meaning  of  the  fifteenth  article  of  the  Decla- 
ration of  Rights,  which  has  so  frequently 
been  before  us.  It  Is  well  settled  that  there 
may  be  "property"  In  the  state  which  is  not 
covered  by  that  provision.  In  State  v.  P.  W. 
&  B.  K.  Co.,  45  Md.  379,  24  Am.  Rep.  511,  we 
said:  "A  franchise  Is  a  special  privilege 
conferred  by  the  state  on  certain  persons, 
and  which  does  not  belong  to  them  of  com- 
mon right;  and  although  the  franchises  of  a 
company  may  be  considered,  in  one  sense, 
property,  and  valuable  property,  yet  thoy  are 
not  property  in  the  meaning  of  that  term  as 
used  in  the  Bill  of  Rights."  In  some  of  the 
statutes  above  cited  we  have  seen  that  what 
is  undoubtedly  property  is  exempt  from  tax- 
ation, when  no  Interest  or  dividends  are  paid, 
and  different  rates  of  valuation,  as  well  as 
exemptions,  are  provided  for,  and  have  been 
sustained  by  this  court  Faust  v;  Building 
Association,  84  Md.  ISO,  35  Atl.  890;  Allen  v. 
Bonk,  82  Md.  509,  48  Atl.  78,  62  L.  B.  A.  760, 
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84  Am.  St  Rep.  617;  Frederick  Oounty  t. 
Frederick  City,  88  Md.  654,  42  Ati.  218;  Simp- 
sou  ▼.  Hopkins,  82  Md.  478,  33  Atl.  714;  and 
other  cases  that  might  be  cited. 
.  Order  affirmed;  the  appellants  to  pay  tbe 
costa. 


FARMERS'  &  MECHANICS'  NAT.  HANK 

OF  WESTMINSTER  v.  HUNTER. 

(Court  of  Appeals  of  Maryland.    April  1,  1903.) 

ACTION  ON  NOTE— DENIAL  OF  SIGNATURE— 
DEFENSE  OF  FORGERY— WAIVER  OF  PROP- 
ER PLEA  —  EVIDENCE  ADMISSIBLE  UNDER 
GENERAL  ISSUE. 

1.  In  an  action  on  a  note,  bronght  under  Acts 
1890,  c.  136,  $  16g.  proTidinK  that  in  any  suit 
in  the  circuit  court  of  Carroll  county,  if  there 
shall  be  filed  with  the  declaration  any  paper 
purporting  to  be  signed  by  defendant,  the  gen- 
ainenees  of  such  signature  shall  be  deemed  ad- 
mitted unless  the  affidavit  shall  further  state 
that  the  afflaat  knows  or  has  good  reason  to  be- 
lieve that  such  signature  was  not  written  ky, 
or  by  the  authority  of,  the  person  whose  signa- 
ture it  purports  to  be,  an  affidavit  to  the  plea, 
expressly  stating  that  defendant  knew  that  the 
note  was  not  signed  by  him  or  by  his  authority, 
was  a  sufficient  denial  of  the  signatare  to  admit 
the  defense  of  forgery,  though  Code  Pub.  Gen. 
Laws,  art.  75,  i  23,  subsec.  108,  provides  that, 
whenever  the  execution  of  any  written  instru- 
ment filed  in  the  case  is  alleged  in  the  plead- 
ings, the  same  shall  be  taken  as  admitted,  un- 
less denied  by  the  next  succeeding  pleading  of 
the  opposite  party. 

2.  Plaintiff  in  an  action  on  a  note,  by  joining 
issue  on  defendant's  pleas,  and  electing  to  go  to. 
trial  on  the  issues  thus  made  up,  waived  the 
right  to  move  for  judgment  for  the  want  of  a 
proper  plea. 

3.  In  an  action  on  a  note,  evidence  that  the 
signature  thereto  was  a  forgiery,  was  admissible 
under  the  general  issue. 

Appeal  from  Circnlt  Court,  Carroll  Coun- 
ty; Wm.  H.  Thomas.  Judge. 

Action  on  a  note  by  the  Fanners'  &  Me- 
chanics' National  Bank  of  Westminster 
against  Daniel  Hunter.  From  a  Judgment 
for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  and 
8CHMUCKER,  JJ. 

James  A.  C.  Bond  and  F.  Neal  Parke,  for 
appellant    J.  Guy  W.  Steele,  for  appellee. 

BRISCOE,  J.  The  material  question  In 
this  case  relates  to  the  proper  construction 
•of  a  local  law  for  Carroll  county  (section 
16g  of  chapter  136  of  the  Acts  of  1890), 
known  as  the  "Local  Practice  Act"  for  that 
■county.  The  plaintiff  below,  who  is  the  ap- 
pellant here,  brought  a  suit  in  the  circuit 
«ourt  for  Carroll  county  against  the  defend- 
ants Jesse  B.  Powder,  Clara  B.  Powder,  and 
the  appellee,  Daniel  W.  Hunter,  upon  a 
promissory  note  dated  the  2d  day  of  July, 
1901,  and  payable  six  months  after  date  to 
the  plaintiff,  for  the  sum  of  $350,  payable  at 
its  banking  house  in  Westminster,  Md.,  and 
purporting  to  be  signed  by  the  defendants 
with    the    following    indorsement    thereon: 

T  a.  Sm  Pleading,  vol.  »,  Gent.  Dig.  U  UT6,  Wt. 


"Feb.  26tb,  1902.  By  cash  on  account  150.00 
and  interest  paid  to  July  2nd,  1S02."  Two 
of  the  defendants  were  returned  non  est 
and  the  case  was  tried  against  tbe  defend- 
ant Hunter  before  tbe  court  sitting  as  a  Ju- 
ry, and  on  the  13th  day  of  December,  1902, 
a  Judgment  was  entered  In  favor  of  tbe  de- 
fendant, from  wUcb  tbe  plaintiff  bas  ap- 
pealed. 

It  appears  from  tbe  record  that  tbe  plain- 
tiff's declaration  was  filed  under  tbe  local 
act  (Acts  1890,  c.  136)  applicable  to  Carroll 
county,  and  contained  the  usual  counts,  and 
a  count  upon  the  promissory  note,  and  the 
affidavit,  as  required  by  the  act  Hunter, 
the  defendant,  appeared  on  tbe  12tta  day  of 
August  and  pleaded,  first  that  be  never 
was  Indebted  as  alleged;  second,  that  he 
never  promised,  as  alleged.  To  tbese  pleas 
be  made  the  following  affidavit:  That  each 
of  them  was  true  as  pleaded;  that  no 
amount  of  tbe  plaintUTs  claim  or  demand 
was  admitted  to  be  due  or  owing;  that  the 
whole  amount  of  tbe  claim  or  demand,  and 
each  and  every  part  thereof,  was  disputed; 
and  he  knows  that  the  paper  or  promissory 
note  filed  with  tbe  declaration  was  not  sign- 
ed by  him  or  by  Us  authority,  and  that  the 
signature  or  name  thereto  purporting  to  be 
his  was  not  written  by  him  or  by  bis  au- 
thority. The  plaintiff,  at  the  trial  of  tbe 
case,  to  maintain  the  issue  Joined,  offered 
the  note  in  evidence,  which,  upon  objection, 
was  admitted,  subject  to  exception,  and 
closed  its  case.  Tlie  tmcontradicted  evi- 
dence upon  the  part  of  the  defendant  as  to 
tbe  signature  to  the  note  was  admitted  sub- 
ject to  exception.  The  defendant  testified 
that  he  never  signed  the  note  or  any  other 
note,  for  Jesse  Powder,  except  one  five  years 
ago  for  $20,  and  the  signature  to  tbe  note 
was  not  in  bis  handwriting.  This  testimony 
as  to  the  signature  to  the  note  was  stricken 
out  at  the  close  of  tbe  case  upon  motion 
of  the  plaintiff,  but  a  motion  to  strike  out 
the  note  as  evidence  on  the  part  of  the  de- 
fendant was  denied  by  the  court  There 
was  no  exception  to  tbe  action  of  tbe  court 
upon  this  ruling,  but  as  the  question  Is  di- 
rectly presented  on  the  exceptions  to  the 
prayers,  and  as  its  determination  disposes 
of  this  case,  we  shall  consider  it  here. 

The  ground  of  the  action  of  the  court  In 
striking  out  the  evidence  of  the  appellee  as 
to  the  denial  of  the  signature  is  stated  to  be 
because  the  signature  of  the  note  was  not 
denied  by  the  defendant's  plea,  and  was, 
therefore,  admitted  under  subsection  108, 
i  23,  art.  75,  Code  Pub.  Gen.  Laws,  which 
provides  that  whenever  the  execution  of 
any  written  Instrument  filed  in  tbe  case  U 
alleged  in  the  pleadings  in  any  action  or 
matter  of  law,  tbe  same  shall  be  taken  as 
admitted  for  the  purposes  of  the  action  tt 
matter,  unless  the  same  shall  be  denied  by 
the  next  succeeding  pleading  of  tbe  oppo- 
site party.  But  it  will  be  seen  by  reference 
to  the  declaration  that  the  suit  in  this  case 
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-was  broT^tat  imder  section  lOg,  c.  136,  of  the 
Acts  of  1800,  supra,  wMch  provides  that  In 
any  anlt  in  the  drcnlt  court  for  Carroll 
county,  If  there  shall  be  filed  with  the  dec- 
laration In  the  canse  any  paper  purporting 
to  be  signed  by  any  defendant  therein,  the 
fact  of  the  genuineness  of  such  signature 
shall  be  deemed  to  be  admitted  for  the  pur- 
poses of  the  cause,  unless  the  affidavit  shall 
further  state  that  the  affiant  knows,  or  has 
good  reason  to  believe,  that  such  signature 
was  not  written  by,  or  by  the  authority  of, 
the  person  whose  signature  it  purports  to 
be.  The  effect  of  this  act  is  to  permit  the 
defendant.  In  suits  brought  under  the  act, 
to  deny  in  the  affidavit  to  the  plea  the  gen- 
uineness of  the  signature  of  any  paper  pur- 
porting to  be  signed  by  the  defendant,  and. 
If  this  Is  done,  the  sigrnature  thereto  will  be 
put  In  Issue,  and  not  be  deemed  as  admitted 
for  the  purpose  of  the  suit.  The  affidavit 
to  the  plea  in  this  case  expressly  states  that 
the  defendant  knows  that  the  paper  or  prom- 
issory note  filed  with  the  declaration  in  said 
cause  was  not  signed  by  him,  or  by  his  au- 
thority, and  that  the  signature  or  name  there- 
to purporting  to  t>e  bis  was  not  written  by 
him  or  by  his  authority.  We  are  of  the 
opinion  that  this  was  a  sufficient  denial  of 
the  signature  to  admit  the  defense  of  for- 
gery relied  upon  by  the  defendant,  and  was 
ht  accordance  with  the  express  terms  of  the 
act 

The  case  of  Lanbheimer  t.  Naill,  88  Md. 
174,  40  Atl.  888,  cited  by  the  appellant,  is 
unlike  this.  There  the  court  held  that  the 
defendant's  affidavit  was  defective,  and  the 
case  stood  for  trial  as  If  the  rule  day  act 
had  no  existence.  But,  aside  from  this,  the 
plaintiff  Joined  issue  upon  the  defendant's 
pleas,  and  elected  to  go  to  trial  upon  the 
issue  thus  made  up.  This  was  a  clear  waiv- 
er of  the  right  to  move  for  Judgment  for 
the  want  of  a  proper  plea,  and  the  evidence 
was  admissible  under  the  general  issue. 
Lanbheimer  t.  Nalll,  88  Md.  174,  40  Atl. 
888;  Hutton  y.  Marx,  69  Md.  252,  14  Atl. 
684;  McSberry  v.  Brooks  and  Barton,  46 
Md.  103;    Traber  t.  Traber,  50  Md.  1. 

The  effect  of  the  ruling  of  the  court  as 
made  In  the  exclusion  of  the  defendant's 
evidence  was  to  admit  the  signature  of  the 
note,  when  in  fact  it  was  denied  by  the 
affidavit,  and  when  the  evidence  showed  the 
signature  was  a  forgery. 

There  were  two  exceptlona  reserved  dur- 
ing the  course  of  the  trial  to  the  ruling  of 
the  court— the  first  to  the  overruling  of  a 
special  exception  to  the  granting  of  the  de- 
fendant's third  prayer,  as  modified  by  the 
court;  and,  second,  to  the  rejection  of  the 
plaintiff's  seven  prayers,  and  to  the  granting 
of  the  defendant's  third  prayer  as  modified 
by  the  court  There  was  error  in  granting 
the  defendant's  fifth  prayer,  and  the  plaln- 
tUFs  exception  thereto  should  have  been  sus- 
tained. There  was  no  evidence  upon  which 
such  K  prayer  could  be  based,  even  If  the 


legal  proposition  submitted  thereby  should 
be  conceded  to  be  correct  In  fact  the  ex- 
clusion of  the  evidence  offered  upon  the 
part  of  the  defendant  to  establish  the  de- 
fense of  forgery  practically  leCt  the  case 
without  evidence  at  all  to  support  the  find- 
ing of  the  court  for  the  defendant  and  the 
Judgment  entered  thereon.  The  plaintiff's 
prayers  were  properly  rejected. 

For  the  errors  Indicated,  the  Judgment 
will  be  reversed,  and  a  new  trial  awarded. 
Judgment  reversed,  and  new  trial  awarded, 
with  costs. 


SHRITBB  T.  HERTNO.  State  Comptroller. 
(Court  of  Appeals  of  Maryland.    April  1, 1908.) 

STATE  SCHOOL  TAX-DISTRIBUTION— STAT- 
UTES-CONSTRUCTION. 

1.  Code  Pnb.  Gen.  Laws,  art.  77,  i  98,  pro- 
vides: "The  Comptroller  shall  apportion  the 
sum  appropriated  for  the  support  of  the  colored 
schools  of  the  several  counties  and  the  city  of 
Baltimore  in  proportion  to  their  respective  pop- 
ulation between  the  ages  of  five  and  twenty 
years;  said  apportionment  to  l>e  made  at  the 
time  he  apportions  the  levy  for  the  white 
schools."  Section  102  provides  that  when  the 
Comptroller  shall  have  received  from  the  city 
of  Baltimore  and  the  several  counties  returns  of 
the  state  school  tax  levied  in  each  county  and 
the  city  of  Baltimore,  he  shall  apportion  the 
amount  "to  the  several  counties  and  the  city 
of  Baltimore  in  proportion  to  their  respective 
population  between  the  a^es  of  five  and  twenty 
years."  Held,  that  the  word  "their,"  which  in 
each  section  precedes  the  words  "respective  pop- 
ulations," relates  to  their  immediate  antece- 
dents "the  several  counties  and  the  city  of  Bal- 
timore," and  that,  though  it  had  been  the 
Comptroller's  practice  to  make  the  distribution 
under  section  98,  according  to  the  "colored"  poo- 
ulation,  the  court  would  not  compel  him  to 
make  the  distribution  under  section  102,  ac- 
cording to  the  "white"  population. 

Appeal  from  Circuit  Court  Anne  Arundel 
County;  I.  Thomas  Jones  and  Wm.  H.  Thom- 
as, Judges. 

Mandamus  by  Robert  Shriver  against  Josh- 
ua W.  Hering,  State  Comptroller.  Prom  an 
order  refusing  the  writ  petitioner  appeals. 
Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRISCOB,  BOTD,  PEARCB;  andSCHMUaE- 
ER,  JJ. 

A.  A.  Doub,  for  appellant  Atty.  Oen. 
Rayner,  for  appellee. 


PEARCE;  J.  Robert  Sbrlver,  a  dtlsen  and 
taxpayer  of  Alleghany  county,  on  May  Ifi, 
1002,  filed  a  petition  In  the  circuit  court  for 
Anne  Arundel  county  against  Joshua  W.  Ber- 
ing, Comptroller  of  the  State  of  Maryland, 
praying  for  a  writ  of  mandamus  command- 
ing said  Comptroller,  In  the  distribution  to  be 
made  December  15,  1902,  and  at  each  suc- 
ceeding quarterly  distribution,  to  apportion 
the  state  school  tax  levied  in  each  county  and 
In  the  city  of  Baltimore  for  the  support  of 
public  schools,  therein  in  proportion  to  their 
respective  white  population  between  the  ages 
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ot  5  and  20  years,  Instead  of  apportioning  the 
same  according  to  their  respecttve  entire  pop- 
ulation between  said  ages,  as  had  always 
been  the  method  of  apportionment  since  the 
institution  of  the  public  school  system  In 
1865.  The  defendant  answered,  alleging  that 
the  method  of  apportionment  pursued  was 
that  required  by  the  statute  regulating  the 
same,  and  that  he  proposed  to  observe  the 
statute  as  beretofore.  'Xhe  petitioner  demur- 
red to  this  answer.  Issue  was  Joined  on  the 
demurrer,  and  after  argument  the  writ  was 
refused,  and  the  petition  dismissed,  from 
which  order  this  appeal  was  taken. 

The  case  was  very  earnestly  and  zealously 
argued  in  behalf  of  the  petitioner,  but  we  do 
not  thinic  there  should  be  any  hesitation  in 
affirming  the  order  of  the  circuit  court 
Counsel  upon  both  sides  unite  lu  stating  that 
the  question  at  issue  Is  simply  the  construc- 
tion of  sections  88  and  102  of  article  77  of 
the  Code  of  Public  Oeneral  Laws,  which  are 
as  follows: 

"Sec.  98.  The  Comptroller  shall  apportion 
the  sum  appropriated  for  the  support  of  the 
colored  schools  of  the  several  counties  and 
the  city  of  Baltimore,  in  proportion  to  their 
respective  population  between  the  ages  of 
five  and  twenty  years;  said  apportionment  to 
be  made  at  the  time  he  apportions  the  levy 
for  the  white  schools." 

"Sec.  102.  As  soon  as  tlie  Comptroller  shall 
have  received  from  the  city  of  Baltimore  and 
the  several  counties,  returns  of  the  amount 
of  the  state  school  tax,  levied  in  each  county 
and  the  city  of  Baltimore,  he  shall  Immedi- 
ately thereafter  apportion  the  amount  of  the 
whole  levy  to  the  several  counties  and  the 
city  of  Baltimore^  in  proportion  to  their  re- 
spective population  between  the  ages  of  five 
and  twenty  years." 

The  petitioner's  counsel  was  explicit  In  his 
oral  argument  In  declaring  that  these  sec- 
tions of  the  law  are  valid  and  constitutional 
enactments,  and  In  his  brief  says  they  "are 
word  for  word  the  same,  and  the  plalntlfl 
merely  asks  that  they  be  given  the  same  con- 
struction." The  construction  for  which  the 
petitioner  thus  asks  we  must  imderstand  to 
be  purely  a  judicial  construction,  since  that 
is  the  only  one  we  have  the  power  to  make, 
and  such  construction  must  be  made  upon 
the  language  of  these  sections,  and  not  upon 
the  practice  which  may  have  been  piwsned 
by  the  Con^troUer  in  the  absence  of  a  previ- 
ous Judicial  construction.  Now,  looking  to 
the  language  of  these  two  sections  as  they 
stand,  it  cannot  be  doubted  that  they  should 
and  must  receive  the  same  construction,  and 
that  the  only  construction  that  can  be  placed 
upon  them  by  a  court,  which  Is  precluded 
from  the  exercise  of  legislative  power,  is  that 
placed  by  the  Comptroller  upon  section  102. 
The  word  "their,"  which  In  each  of  these  sec- 
Hons  precedes  the  words  "respective  popula- 
tion," grammatically  and  logically  can  only 
relate  to  their  immediate  antecedents  "the 
seveml  counties  and  the  city  of  Baltimore." 


No  sound  argument  to  the  contrary  can  be 
based  upon  anything  to  be  deduced  from  ei- 
ther of  these  sections,  and  accordingly  the 
petitioner  has  been  forced  to  resort  to  what 
be  regards  as  equitable  grounds  Ux  a  dUfe^ 
ent  construction  of  section  102,  based  upon 
alleged  unequal  and  unfair  results  from  the 
method  of  distribution  directed  therein.  But 
however  his  proposition  may  be  disguised  In 
the  fervor  or  argument.  It  resolves  Itself, 
when  analyzed.  Into  this:  that  the  court 
should  read  the  word  "white"  Into  section 
102,  and  this  we  cannot  do.  The  petition  al- 
leges, and  the  answer  admits,  that  in  distrib- 
uting the  sum  appropriated  to  colored  schools 
It  has  been  the  OomptroUer's  practice  to  make 
the  apportionment  to  the  respective  colored 
population  of  the  sevwal  counties  and  the 
city  of  Baltimore  between  the  ages  of  5  and 
20.  This  the  petition  does  not  ask  us  to 
change,  and,  if  we  should  grant  the  writ 
prayed  for  here,  we  should  be  compelled.  In 
order  to  give  the  same  construction  to  tlie 
same  language  in  both  sections;  to  read  into 
section  08  the  word  "colored,"  and  thus  to 
impose  an  erroneous  Judicial  construction  up- 
on both  these  sections,  because  another  de- 
partment of  government,  possessing  no  power 
to  make  a  Judicial  construction,  had  adopted, 
in  Its  administration  of  Its  functions,  an  aro- 
neous  construction  of  one  of  these  sections. 
The  answer  to  the  whole  argument  of  the  pe- 
titioner Is  that  the  question  argued  by  him  is 
a  question  of  policy,  while  the  question  we 
have  to  decide  Is  one  of  construction  of  the 
law  as  it  stands.  An  examination  of  the 
legislation  of  this  state  upon  the  subject  will 
render  It  clear,  moreover,  that  the  Legislature 
meant  exactly  what  It  has  said  in  these  two 
sections. 

Acts  1866,  p.  208,  c.  100,  for  the  first  time 
established  a  uniform  system  of  free  public 
schools  In  Maryland.  It  provided  that  the 
state  school  tax  should  be  distributed  "to  the 
boards  of  school  commissioners  of  the  city 
of  Baltimore  and  of  the  several  counties  In 
proportion  to  their  re^ectlve  population  be- 
tween the  ages  of  five  and  twenty  years," 
conforming  thus  to  the  requirement  of  section 
6  of  article  8  of  the  Constitution  of  1861; 
and  that  language  has  remained  unchanged  in 
both  the  repealing  and  re-enacting  acts  since 
that  ttane,  viz.,  Acts  1868,  p.  766,  c.  407,  and 
Acts  1872,  p.  651,  c  377.  As  respects  colored 
schools,  Acts  1865,  c.  160,  provided  that  "the 
total  amount  of  taxes  paid  for  school  purpos- 
es by  the  colored  people  of  any  county  and 
the  city  of  Baltimore,  together  with  any  dona- 
tions that  may  be  made,  shall  be  set  aside 
for  the  purpose  of  founding  schools  for  col- 
ored children,  to  be  established  under  the 
direction  ot  the  school  commlsslonera":  and 
the  law  to-day  requires  that  these  sources  of 
Income  "shall  be  devoted  to  the  maintenance 
ot  schools  for  colored  children."  The  Acts 
1872,  p.  650,  c.  377,  provided  for  the  estab- 
lishment of  one  or  more  public  schools  In  each 
election  district  for  colored  children,  and  dl- 
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rected  the  amn  appropriated  for  colored 
schools  to  be  apportioned  according  to  their 
respective  colored  population.  The  first  ap- 
IHx>prlation  for  that  purpose  was  made  by 
chapter  252,  p.  421,  of  Acts  1872,  the  amount 
t>elng  150,000,  which  has  been  Increased  from 
time  to  time  until  It  Is  now  $150,000.  The 
original  app<M*tlonment  of  the  amount  appro- 
priated for  colored  schools  was,  therefore,  cor- 
rectly made  according  to  the  respective  col- 
ored population,  though  the  distribution  of 
the  residue  of  the  state  tax  was  still  required 
to  be  apportioned  according  to  the  entire  re- 
spective school  population  of  the  several  coun- 
ties and  of  the  city  of  Baltimore,  thus  em- 
phasizing the  intention  there  to  provide  dif- 
ferent modes  of  apportionment  When  the 
Code  of  1888  was  framed  and  adc^ted,  the 
word  "colored"  was  omitted  In  providing  for 
the  apportionment  of  the  amount  appropriat- 
ed to  colored  schools,  thus  making  the  mode 
of  apportionment  uniform.  Whether  this  was 
deliberate  or  inadvertent  we  do  not  know  in 
fact,  but  the  legal  presumption  is  it  was  de- 
liberate, and,  in  any  event,  the  adoption 
of  the  Code  is  conclusive  upon  the  court 
The  adherence  by  the  different  Comptrollers 
to  the  former  mode  of  dlstrlbntlon  among  the 
colored  schools  may  have  been  from  inad- 
vertence, or  it  may  have  been  due  to  tender 
consideration  of  the  comparative  poverty  of 
that  race.  Certain  it  Is,  however,  that  no 
effort  has  been  made  to  disturb  this  arrange- 
ment by  any  one,  while  it  was  conceded  at 
the  argument  that  repeated  fruitless  efforts 
had  been  made  to  Induce  the  I.e.gl9:nttire  to 
make  the  change  now  sought  to  be  effected 
by  mandamus.  Elaborate  tables  were  filed 
with  the  petition,  to  show  the  alleged  injus- 
tice done  by  this  method  of  apportionment  to 
the  counties  having  small  colored  population, 
but  with  these  considerations  our  Judgment 
Is  not  concerned. 

There  are,  however,  obvious  difficulties  in 
adopting  any  method  of  distribution  which 
will  produce  equality  of  burden  and  partici- 
pation while  insuring  a  system  of  approx- 
imate uniform  execellence  throughout  the 
state.  Counties  are  separate  organizations 
established  for  public  political  purposes,  con- 
nected with  the  administration  of  govern- 
ment, chiefly  for  purposes  strictly  local  In 
character  and  Interest;  but  the  youth  of  all 
the  counties  are  the  wards  of  the  state,  and 
it  is  for  the  Legislature  to  determine  how  its 
bounty,  extended  for  this  paramount  purpose, 
shall  be  apportioned  so  as  to  work  the  great- 
est good  to  the  greatest  number.  Irrespective 
of  locality.  Speaking  of  the  rights  of  coun- 
ties In  the  case  of  the  State,  Use  of  Wash- 
ington County,  V.  B.  &  O.  R.  R.  Company,  12 
GUI  &  J.  430,  38  Am.  Dec.  819,  the  court 
said:  "She  IWashington  county],  as  a  member 
6f  the  political  family,  has  a  right  to  partici- 
pate In  the  legislative  councils  of  the  country; 
but  the  will  of  the  majority,  when  expressed 
according  to  the  forms  of  the  Constitution,  Is 
blndlns  and  obligatory  npon  her,  and  to  that 


will,  as  the  rule  of  her  conduct,  she  Is  bound 
to  submit  with  becoming  deference  and  re- 
spect." 
Order  affirmed,  with  costs  above  and  below. 


SCHWAB  V.  SCHWAB. 

(Court  of  Appeals  of  Maryland.     March  81, 

1903.) 

DIVORCB-ADUliTBRY— ACTS  SDBSKQUBNT  TO 
BDIT-fiUPPLBMBNTAIi  BILL.. 
1.  In  a  snit  for  divorce  for  adultery,  a  sup- 
plemental bill  setting  np,  as  a  ground  for  relief, 
acts  of  adultery  occurring  subsequent  to  the  in- 
stitution of  the  suit,  and  with  persons  not  spec- 
ified in  the  original  bill,  is  improperly  allowed. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

BUI  by  Flora  O.  Schwab  against  Leon  H. 
Schwab.  From  an  order  striking  from  the 
flies  plaintifTs  supplemental  bill,  she  appeals. 
Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  8CHMUCKBR, 
and  JONES,  JJ. 

Isldor  Rayner  and  Lewis  Putzell,  for  ap- 
pellant M.  R.  Walter  and  Li  J.  Cohen,  for 
appellee 

SCHMUCKER,  J.  The  appellant  on  Au- 
gust 5, 1901,  ffied  a  blU  In  the  circuit  court  of 
Baltimore  City  against  the  appellee  for  a  di- 
vorce a  vinculo  upon  the  ground  of  adultery. 
Tbe  bill,  as  originally  filed,  did  not  name  the 
person  or  persons  with  whom  the  adultery 
was  alleged  to  have  been  committed;  but  it 
was  afterwards  amended,  by  leave  of  tbe 
court,  so  as  to  name  the  participant  in  the  al- 
leged offense,  as  well  as  the  times  and  places 
of  Its  commission.  The  appellee  answered 
the  bill  categorically,  denying  that  he  had 
committed  the  adultery  with  which  he  was 
charged  In  the  bill,  or  that  he  had  ever  com- 
mitted that  offense.  Issue  was  joined,  and 
the  appellant  took  some  testimony,  which 
does  not  appear  in  the  record,  la  support  of 
her  case,  and  then,  on  October  8,  1902.  filed 
a  petition  averring  that  she  had  just  discov- 
ered that  the  appellee  had  committed  repeat- 
ed acts  of  adultery  since  the  filing  of  the  bill, 
and  asking  leave  to  file  a  supplemental  bUl 
In  order  to  offer  evidence  of  those  recently 
discovered  acts.  The  court  granted  the  leave 
asked  for,  and  the  appellant  filed  a  supple- 
mental bill  charging  the  appellee  with  com- 
mitting adultery  at  different  dates  since  the 
filing  of  the  bill,  with  two  women  other  than 
the  one  named  as  the  participant  In  the  acts 
charged  In, the  original  bUl.  The  appellant 
thereupon  moved  the  court  to  rescind  the 
order  granting  leave  to  file  the  supplemental 
bill,  and  to  strike  that  bUl  from  the  files, 
and  to  quash  the  writ  of  subpcena  Issued 
thereunder  because  the  alleged  acts  of  adul- 
tery set  up  In  that  bill  were  therein  charged 
to  have   been  committed   after  the  Instltu- 
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tlon  of  the  miit,  and  tbat  they  therefore  con- 
stituted in  themselTefs  new  and  distinct 
causes  of  action,  baying  no  relation  to  or  con- 
nection with  those  set  np  In  the  original 
bill.  The  court  passed  an  order  sustaining 
this  motion,  and  rescinding  the  leave  there- 
tofore granted  to  file  the  supplemental  bill, 
and  striking  that  bill  from  the  flies,  and 
quashing  the  subpoena  issued  under  It. 
From  that  order  the  present  appeal  was 
taken. 

It  Is  apparent  from  what  we  have  said  that 
the  question  raised  by  this  appeal  is  whether 
a  plaintiff  who  has  filed  a  bill  in  equity  for 
a  divorce  a  vinculo,  charging  the  defendant 
with  the  commission  of  adultery  with  one 
I>erson,  should  be  permitted  to  file  a  supple- 
mental bill  In  the  same  suit  charging  him 
with  the  commission  of  the  same  offense 
with  other  persons  after  the  filing  of  the 
original  bilL  The  nature  and  function  of  a 
supplemental  bill  In  equity  were  recently 
stated  by  OS  in  our  opinion  in  the  case  of 
Schwab  y.  Schwab,  93  Md.  382,  49  Atl.  331, 
52  L.  R.  A.  414,  when  the  parties  to  the 
present  record  were  before  us  In  a  suit  for  a 
divorce  a  mensa  et  thoro  upon  the  ground 
of  cruelty  and  abandonment  It  Is  not  nec- 
essary to  repeat  in  fall  what  we  there  said 
npon  that  subject  It  Is  sufficient  to  say 
that,  a  supplemental  bill  being  an  addition 
to  the  original  bill,  its  allegations  must  have 
relation  to  the  original  cause  of  action,  and 
must  be  supplemental  in  their  nature,  and 
not  Independent  and  subsequent  and  must 
not  be  such  as  would,  when  considered  sep- 
arately, be  sufficient  in  themselves  to  con- 
stitute an  independent  cause  of  action.  It 
may  set  up  transactions  which  happened  be- 
fore the  filing  of  the  original  bill,  but  were 
not  discovered  by  the  plaintiff  until  after- 
wards, or  those  which  have  occurred  pen- 
dente lite,  If  their  nature  be  such  as  to  af- 
fect the  form  of  relief  to  which  the  plaintiff 
is  entitled  under  his  original  cause  of  ac- 
tion, or  to  render  it  necessary  to  bring  new 
parties  Into  the  suit. 

We  do  not  understand  the  appellant  to 
question  the  conclusions  reached  by  us  In 
her  former  case,  or  to  ask  us  to  reverse  or 
modify  them.  She  admits  the  general  rule 
regulating  the  ase  of  supplemental  bills  to 
be  as  stated  by  ns;  but  she  contends  that 
traits  for  divorce  npon  the  ground  of  adultery 
constitute  an  exception  to  the  general  rule, 
in  so  far  that  In  such  cases  the  plaintiff  is 
not  confined  to  the  allegations  of  the  original 
bill,  but  may  set  up  by  supplemental  bill 
further  acts  of  adultery  committed  after  the 
bringing  of  the  suit,  and  may  obtain  a  de- 
cree for  divorce  upon  such  subsequent  acts. 
She  relies  In  support  of  her  contention  npon 
the  practice  formerly  prevailing  in  the  Eng- 
lish ecclesiastical  courts  in  divorce  suits,  and 
also  upon  a  few  cases  in  which  American 
courts  have  followed  the  English  precedents. 
The  practice  in  the  ecclesiastical  courts  in 
sach  cases  was  very  flexible.    Either  party 


could  obtain  relief  against  tbe  otiier,  and 
either  conid  set  up  by  supplemental  proceed- 
ings acta  of  adultery  committed  by  tbe  other 
pending  the  litigation,  and  a  decx«e  might 
be  obtained  thereon.  Mlddlet<m  v.  Middle- 
ton,  2  Hag.  Supp.  184;  Webb  t.  Webb,  3  Eng. 
Ecc.  R.  152;  Barrett  v.  Barrett  3  Eng.  Ecc 
R.  16.  But  later  English  divorce  cases  seem 
to  observe  a  much  less  liberal  rule.  Ashley 
V.  Ashley,  2  Swab.  &  T.  388;  Laphigton  v. 
Lapington,  L.  R.  14  F.  D.  21;  Borbam  v. 
Borham,  L.  R.  2  P.  &  D.  193.  None  ot  the 
American  courts  have,  as  far  as  we  are 
aware,  followed  the  precedents  of  the  ec- 
clesiastical courts  to  the  extent  of  allowing 
the  defendant'  in  divorce  salts  to  obtain  a 
decree  against  the  plaintiff  for  a  divorce, 
although  a  few  of  oar  courts  have  permitted 
the  plaintiff  to  introduce  proof  of  subseqaent 
acts  of  adultery  under  a  supplemental  bill,  or 
an  amendment  of  the  original  one,  and  obtain 
relief  thereon.  McGrocklin  v.  McCrocklin,  2 
B.  Mon.  370;  Irwin  t.  Irwin  (Ky.)  49  S.  W.  | 
432:  Adams  v.  Adams,  20  N.  H.  301,  302.  51 
Am.  Dec.  219;  Scoland  v.  Scoland,  4  Wash. 
118,  20  Pac.  930;  Davis  y.  Davis.  19  Ul.  834. 
But  see  Embree  y.  Embree,  S3  111.  394.  Tbe 
majority,  however,  of  the  American  courts 
which  have  had  occasion  to  pass  apon  tbe 
question,  apply  the  principles  of  equity  prac- 
tice to  divorce  cases,  and  refuse  to  permit 
subsequent  acts  of  adultery  by  the  defend- 
ant to  be  set  up  by  the  plaintiff,  except  as 
hereinafter  stated,  and  never  allow  such  aubr 
sequent  acts  to  form  tbe  ground  of  relief. 
Thayer  v.  Thayer,  101  Mass.  Ill,  100  Am. 
Dec.  110;  Milner  v.  Milnec,  2  Edw.  Ch.  U4, 
Faass  V.  Faass,  67  App.  Div.  611,  68  N.  T. 
Supp.  509;  Steele  y.  Steele,  35  Conn.  48, 
Lutz  y.  Lutz,  52  N.  J.  Bq.  241,  28  Ati.  315; 
HIU  vt  HIU,  10  Ala.  527.  The  exertion  to 
which  we  have  referred  Is  this:  When  tbe 
defendant  has  been  guilty  of  subsequent  acts 
of  adultery  with  the  same  person  who  is 
named  as  particeps  crlminis  in  the  bill,  tbe 
subsequent  acts  may  be  shown,  as  tending 
to  explain  or  corroborate  evidence  already 
taken  in  reference  to  the  acts  originally 
charged,  as  was  the  case  in  Thayer  y.  Thay- 
er, supra.  Or  where  a  condonation  of  the 
adultery  alleged  in  the  bill  had  been  set 
up  in  defense  of  tbe  action,  when  acts  of 
adultery  committed  by  tbe  defendant  pen- 
dente lite  were  permitted  to  be  set  up  by 
supplemental  bill  because  they  operated  to 
revive  the  original  cause  of  action,  as  was 
the  case  In  Lutz  v.  Lutz,  supra.  But  this 
exception  does  not  go  to  the  extent  of  per- 
mitting a  decree  for  divorce  to  be  founded 
upon  the  subseqaent  acts  set  up  by  the 
supplemental  bill.  The  prevailing  doctrine 
and  practice  of  the  American  courts  on  this 
subject  is  well  stated  in  Browne  on  Divorce 
and  Alimony,  pp.  67-8,  where,  after  stating 
that  testimony  as  to  acts  of  adultery  by  the 
defendant  after  suit  brought  is  inadmissible^ 
the  author  says:  "This  rule  cannot,  in  most 
states,  be  evaded  by  amendment  or  nipple- 
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mental  UU.    No  tngrhWng  of  thia  new  cause 
can  be  made  upon  the  original  action.    To 
make  it  evidence,  the  existing  suit  for  di- 
vorce muBt  oaually  be  discontinued  by  the 
consent  of  the  court,  and  an  entirely  new 
action  Instituted."    He  recognizes  the  fact 
that  an  exception  exists  where  the  later  acta 
are  alleged  to  have  been  committed  with  the 
paramour  named  In  the  original  bill,  and 
says  in  that  connection:    "In  such  cases  the 
evidence  la  competent  simply  and  solely  to 
show  the  nature  of  the  Intercourse  between 
the  parties  at  the  time  when  the  adultery 
Is  alleged  in  the  libel  to  have  Iteea  commit- 
ted.   It  Is  In  the  nature  of  cumulative  evi- 
dence to-  strengthen  the  circumstantial  evi- 
dence of  the  alleged  previous  acts.    The  rule 
is  inflexible  which  bars  a  decree  of  divorce 
founded  upon  acts   of  adultery  committed 
subsequent  to  the  filing  of  the  bill."    We 
think  the  law  as  thus  stated  by  Browne  is 
supported  by  the  weight  of  authority,  and 
ttmt  it  should  control  the  disposition  of  the 
prceent  case.    In  J.  Q.  v.  H.  O.,  83  Md.  407, 
3  Am.  Rep.  183,  our  predecessors  said  that 
the   decisions  of  the  English  ecclesiastical 
courts  have  been  uniformly  cited  and  relied 
on  as  safe  and  authoritative  guides  for  the 
courts  of  this  state  in  disposing  of  divorce 
cases.    And  in  Ghilds  v.  Childs,  49  Md.  614, 
it  was  held  that  the  principles  of  the  canon 
and  dvll  law,  to  the  extent  that  they  con- 
trolled the  Jurisdiction  of  the  eccleciastlca! 
courts    over   matrimonial  cases,    had    been 
adopted  by  the  Declaration  of  Bights  and 
Constitntion  as  part  of  the  law  of  this  state. 
But  we  do  not  understand  from  these  deci- 
sions that  in  matters  of  procedure  In  such 
cases  we  are  not  at  liberty  to  d^>art  In  so 
far  from  the  methods  formerly  prevailing  In 
those  courts  which  have  now  passed  out  of 
existence  as  to  make  our  practice  conform 
to  the  weight  of  modem  authority. 

The  supplemental  bill  In  the  present  case 
avers  that,  about  a  year  after  the  institu- 
tion of  the  suit,  the  appellant  committed 
adultery  with  persons  and  at  places  other 
than  the  persons  and  places  mentioned  in 
the  original  bill  in  connection  with  the  adul- 
tery therein  charged.  It. is  not  alleged  that 
these  recent  acts  of  adultery  had  any  con- 
nection with,  or  relation  to,  or  dependence 
upon  those  set  up  in  the  original  bill.  Un- 
der these  circumstances,  the  proof  of  the 
recent  acts  could  not  corroborate  or  explain 
the  testimony  as  to  the  commission  of  the 
earlier  ones.  We  therefore  think,  upon  tlie 
face  of  the  record,  that  the  learned  Judge  be- 
low should  have  refused  the  appellant  leave 
to  file  the  supplemental  bill,  and  that  be 
committed  no  error  in  passing  the  order  ap- 
pealed from,  striking  it  from  the  files. 

There  is  a  general  allegation  in  the  original 
bill  in  this  case  that  the  appellee  bad  com- 
mitted adultery  with  other  persons  and  at 
otbw  times  and  places,  which  were  unluown 
to  the  appellant,  and  she  had  taken  some 
testimony  in  B<q>port  of  the  allegations  of  her 


original  bill  when  she  asked  leave  to  file  the 
supplemental  one.  This  testimony  does  not 
appear  In  the  record,  and  we  do  not  know 
its  purport  If  it  tended  to  prove  that  the 
appellee  had  committed  adultery,  prior  to 
the  institution  of  the  suit,  with  any  of  the 
persons  named  as  partlceps  crlminis  in  the 
supplemental  bill,  and  such  fact  had  been 
averred  in  the  petition  for  leave  to  file  that 
bill,  the  court  below  would  have  been  justi- 
fied in  permitting  it  to  be  filed,  although  the 
subsequent  acts  charged  in  it  would  not 
have  afforded  the  appellant  ground  for  re- 
lief. 

As  it  does  not  appear  from  the  record  that 
the  evidence  already  taken  by  the  appellant 
Justified  the  granting  of  leave  to  file  the 
supplemental  bill,  the  order  appealed  from 
must  be  affirmed.  Order  affirmed,  with 
costs,  and  cause  remanded  for  further  dio- 
ceedinga. 


DALB  V.  BBUMBLY  et  aL 

(Court  of  Appeals  of  Maryland.     March  81, 
1903.) 

FRATHRNAIi  INSURANCB— POLICY— A8S10N- 
MBKT  TO  CREDITORp-VALIDITT. 

1.  Where  the  constitution  and  laws  of  a  fra- 
ternal insurance  order  provided  that  no  policy 
should  be  made  payable  to  a  creditor,,  nor  be  as- 
signed; that,  in  order  to  change  a  beneficiary, 
an  old  policy  should  be  surrendered  for  a  new 
one;  and  that  those  who  could  be  named  as 
beneficiaries  are  the  family  and  dependents  of 
the  insured — assignment  of  a  policy  to  a  creditor 
as  security  for  a  debt  by  writings  entered  on  the 
policy  and  signed  by  the  insured  gave  the  cred- 
itor no  rights  to  the  insurance  fimd  on  the 
death  of  the  insured. 

2.  Under  Acta  1894,  p.  404.  &  205,  providing 
that  a  benefit  certificate  In  a  fraternal  insur- 
ance order  shall  not  be  assignable,  except  to 
those  named  in  the  act,  among  whom  a  creditor 
is  not  included,  and  that  the  fund  shall  not  be 
liable  for  the  payment  of  any  debt  of  the  cer- 
tificate holder,  an  assignment  of  such  certificate 
or  policy  to  a  creditor  by  a  writing  entered 
thereon  and  signed  by  the  policy  holder  does 
not  entitle  the  creditor  to  the  benefit  fund  on 
the  death  of  the  policy  holder. 

8.  Where  a  benefit  certificate  In  a  fraternal 
insurance  order  was  payable  to  the  "estate"  of 
the  assured,  and  the  rules  of  the  order  provide 
that,  if  the  designation  fails,  the  benefits  shall 
be  distributed  as  in  case  of  intestacy,  the  fund 
would  be  distributed  to  the  wife  and  children 
of  the  assured,  whether  the  designation  of  the 
"estate"  as  beneficiary  was  illegal  or  not. 

Appeal  from  Circuit  Court,  Wicomico  Coun- 
ty, In  Equity;  Henry  Page  and  Charles  F. 
Holland,  Judges. 

Bin  of  interpleader  by  the  Improved  Order 
of  Heptasophs  against  H.  P.  Dale,  adminis- 
trator of  the  estate  of  P.  W.  Dale,  and  Hul- 
dah  J.  Brumbly,  administratrix  of  the  estate 
of  William  Brumbly,  and  others,  to  determine 
the  ownership  of  a  fund.  From  a  decree  for 
Huldah  J.  Brumbly  and  others,  H.  P.  Dale, 
administrator,  appeals.    Affirmed. 


f  1.  8a«  Iniurance^  toL  tl,  Osat.  Die-  I  UK* 
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Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBARCE, 
SCHMUCKBR,  and  JONES,  JJ. 

James  E.  EUegood,  for  appellant.  Robert 
P.  Grabam,  for  appellees. 

BRISCOE,  J.  This  Is  an  Interpleader  pro- 
ceeding. Instituted  on  the  5th  day  of  Angost, 
1901,  in  the  circuit  court  for  Wicomico  coun- 
ty, to  establish  the  ownership  of  a  certain 
fond  due  and  owing  by  the  Supreme  Con- 
clave Improved  Order  of  Heptasophs,  a 
fraternal  Insurance  company,  and  a  body 
corporate  of  the  state,  on  account  of  a  bene- 
fit certificate,  in  the  nature  of  a  life  insur- 
ance policy,  amounting  to  $3,000,  and  issued 
to  William  Brumbly,  (now  deceased),  of  Wi- 
comico county.  The  order  disclaims  any  in- 
terest in  or  claim  to  the  fund,  and  has  paid 
the  same  into  court,  to  be  distributed  to  the 
parties  who  are  entitled  to  receive  it  ■ 

The  material  facts  of  the  case,  as  disclosed 
by  the  pleadings,  appear  to  be  these:  The 
Improved  Order  of  Heptasophs  issued  to  Wil- 
liam Brumbly  on  the  22d  of  September,  1881, 
an  endowment  certificate  for  $1,000,  payable 
at  his  death  to  his  children,  Louisa,  Ida, 
Clara,  and  William.  This  certificate  was  sur- 
rendered, and  another  was  Issued  on  the  17th 
of  March,  1882,  for  $5,000,  payable  to  the 
four  children  above  named,  "and  all  bis  sur- 
viving children."  Subsequently  the  last- 
named  certificate  was  released  and  canceled, 
and  on  the  17th  of  January,  1889,  a  new  cer- 
tificate was  issued  by  the  order  for  $3,000, 
and  the  benefits  were  made  payable  "to  bis 
estate."  It  further  appears  from  an  indorse- 
ment on  the  back  of  'the  last-named  certifi- 
cate that  it  was  assigned  in  writing  under 
seal  by  William  Brumbly  on  the  18th  of  July, 
1890,  to  Peter  Dale,  "as  collateral  security." 
On  the  9th  day  of  September,  1895,  Peter 
Dale  having  died,  assignment  in  writing  was 
entered  upon  the  certificate  as  follows:  "I 
hereby  assign,  transfer  and  set  over  to  Harry 
P.  Dale  and  Jane  D.  Dale,  administrators  of 
the  estate  of  Peter  W.  Dale,  all  my  right, 
title  and  interest  in  and  to  the  within  certif- 
icate absolutely,  and  the  said  order  or  its  duly 
antborlzed  ofllcer  is  hereby  authorized  and  em- 
powered to  pay  the  same  to  the  said  adminis- 
trators at  any  time  and  their  receipt  shall 
be  a  sufficient  discharge  and  acquittance  for 
all  liability  to  me  or  to  my  estate  on  accoimt 
of  the  same,  witness  my  hand  and  seal  this 
9th  day  of  September,  1895.  William  Brum- 
bly. [Seal.]  Witnesses:  James  E.  Ellegood, 
E.  H.  Walton."  The  fund  now  in  court  is 
claimed,  first,  by  the  administrators  of  Dale, 
under  the  two  assignments;  secondly,  by  the 
administrators  of  Brumbly,  as  representatives 
of  his  personal  estate,  under  the  designation, 
"estate,"  contained  in  the  certificate  of  insur- 
ance; and,  lastly,  by  the  wife  and  children  of 
the  intestate,  in  their  individual  capacity,  as 
beneficiaries  under  the  certificate. 

The  object  and  purpose  of  this  order  and 
society  Is  to  do  a  fraternal  insurance  business. 


by  providing  for  the  sick  and  distressed  mem- 
bers in  their  lifetime,  and  to  create  a  ben^it 
fund,  to  be  paid,  on  the  death  of  tlie  member, 
upon  certain  conditions,  to  his  baiefidaiy. 
Its  constitution  and  laws  prescribe  who  can 
be  designated  as  beneficiaries,  and  no  certifi- 
cate shall  be  made  payable  "to  a  creditor  nor 
be  assigned,  nor  be  held  in  whole  or  in  part 
to  secure  any  debt."  Section  3  of  law  3  pro- 
vides who  can  be  named  as  such  benefliclarles. 
and  they  are  the  family  and  dependents  of 
the  member.  A  member  may  surrender  tiis 
certificate,  and  have  a  new  one  issued,  chang- 
ing the  beneficiaries;  but  the  surrender  and 
direction  must  be  made  in  writing,  and  signed 
by  the  archon  and  secretary  of  the  conclave, 
and  attached.  It  is  qnlte  clear,  then,  that 
the  attempted  assignment  of  the  policy  on  the 
18th  of  July,  1890,  to  Peter  W.  Dale,  as  col- 
lateral security,  and  the  further  assignment 
on  the  9th  of  September,  1895,  on  the  death 
of  Dale,  to  his  administrators,  conferred  no 
rights  to  the  fund,  because,  under  the  laws  of 
the  order,  It  did  not  contain  a  valid  designa- 
tion of  a  beneficiary.  Nor  did  the  assured 
surrender  the  certificate  and  obtain  a.  new 
one,  as  required  by  the  association,  but  both 
assignments  were  made  without  the  consent 
of  the  company.  In  the  case  of  Condon  v. 
The  Mutual  Reserve  Association,  89  Md.  123, 
42  Atl.  950,  44  L.  R.  A.  149,  73  Am.  St  Rep. 
189,  it  is  said:  "We  are  called  upon  to  inter- 
pret the  contract  as  set  forth  in  the  certificate 
of  membership  In  connection  with  tlie  consti- 
tution and  laws.  The  constitution  and  by- 
laws form  part  of  the  agreement  of  insurance, 
whether  mentioned  or  not"  In  the  case  of 
Thomas  v.  Cockran,  89  Md.  390,  43  Ati.  792. 
46  L.  R.  A.  leo,  it  Is  held  that  the  executor 
was  not  entitled  to  a  fund  in  court,  because 
bis  testator  had  no  property  In  the  policy  or 
Its  proceeds,  but  only  a  power  to  designate, 
and  from  time  to  time  to  change,  In  the  man- 
ner prescribed  by  the  by-laws  of  the  associa- 
tion, the  person  entitled  to  receive  such  pro- 
ceeds when  due.  Md.  Mnt.  Association  v. 
Clendlnen,  44  Md.  429,  22  Am.  Rep.  62.  The 
Acts  ot  1894,  p.  404,  c.  295,  which  was  in 
force  at  the  date  of  the  last-named  asdgn- 
ment,  declares  that  such  associations  are  oe- 
ganized  and  carried  on  for  the  sole  benefit  of 
their  members  and  their  beneficiaries,  and  not 
for  profit  It  provides  that  a  benefit  shall 
not  be  assignable,  except  to  those  named  in 
the  act  (a  creditor  is  not  Included  among 
those  thus  named),  and  then  only  by  the  con- 
sent of  the  association.  It  also  provides  that 
the  fund  or  benefit  shall  not  be  liable  to  be  ap- 
plied by  any  legal  process  or  by  operation  of 
law  to  pay  any  debt  or  llablll^  of  a  certifl- 
cate  holder,  etc.  The  association  would  have 
no  power,  then,  under  its  constitution  or  the 
laws  of  the  state,  to  pay  the  fund  to  a  cred- 
itor of  the  deceased. 

We  come,  then,  to  the  meaning  and  con- 
struction to  be  placed  upon  tiie  word  "estate." 
as  designated  by  the  assured  in  the  certificate 
of  January  17.  1889.    In  the  view  we  take  of 
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this  case,  It  becomes  Immaterial  whether  we 
hold  that  the  fund  shall  be  paid  to  the  ad- 
mlDlatrators  of  the  assured,  Brumbly,  and 
distributed  according  to  the  laws  of  the  state, 
or  whether  we  declare  that  the  word  "es- 
tate" was  an  Illegal  designation.  In  either 
case  the  fund  would  be  distributed  to  the 
same  persons.  The  284th  section  of  the  con- 
stitution of  the  order  provides  tbat  if  the 
designation  fails,  for  Illegality  or  otherwise, 
the  amount  of  the  benefit  shall  be  paid  to 
thoee  to  whom  distribution  would  be  made  of 
his  personal  estate  in  case  of  Intestacy,  as 
provided  by  the  laws  of  the  state.'  The  de- 
cree of  the  lower  court  directed  the  fund  to 
be  paid  to  the  wife  and  children  of  the  as- 
sured, as  the  persons  entitled,  free  and  clear 
of  the  claims  of  creditors;  and,  for  the  rea- 
tons  given,  we  affirm  the  decree  appealed 
ifom. 

Decree  affirmed;  costs  in  this  court  and 
the  court  below  to  be  paid  out  of  the  fund. 


HBNKBL  T.  MILLARD  et  al. 
(Court  of  Appeals  of  Maryland.    April  1,  1903.) 

BOARD  OF  PHARMACY— DUTIES-REGISTRA- 
TION  OF  PHARMACISTS— MAN- 
DATORY INJUNCTION. 

1.  Acts  1902,  p.  276,  c.  179,  creating  a  board 
of  pharmacy,  provides  in  section  8  ''that  any 
person  who  at  the  passage  of  this  act  is  active- 
ly engaged  as  owner  or  manager,  or  is  and  lias 
been  so  engaged  as  cleric  for  five  years  or  more, 
and  has  reached  the  age  of  twenty-one  years,  ia 
compounding  drngs  and  dispensing  physicians' 
prescriptions  in  one  of  the  counties  of  this  state, 
and  who  shall  on  or  before"  a  day  named  for- 
ward to  the  board  an  affidavit  to  that  effect, 
together  with  a  fee  of  $1,  shall  be  entitled  to 
registration  as  pharmacist,  and  to  a  certificate 
of  such  registration.  Other  sections  provide 
for  tlie  appointment  of  "sltilled  and  competent 
pharmacists  who  are  themselves"  actively  en- 
gaged in  the  retail  drug  business  to  the  board 
of  pharmacy.  No  appeal  is  provided  for.  Beld, 
that  the  duties  imposed  on  the  board  by  section 
8  are  not  strictly  ministerial,  but  involve  the 
exercise  of  judgment  and  discretion,  and,  there 
being  no  intimation  of  fraud,  a  mandatory  in- 
junction cannot  issue  to  compel  the  board  to  re- 
ject an  application. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  I.  Thomas  Jones,  Jas.  Bevell,  and 
Wm.  H.  Thomas,  Judges. 

Bill  by  Charles  B.  Uenkel  against  David 
R.  Millard  and  others.  Decree  dismissing  the 
bill,  and  complainant  appeals.    Affirmed. 

Argued  before  McSHBKRY,  0.  J.,  and 
BRISCOE,  PEARCE,  and  SCHMUCKER,  JJ. 

Isaac  Lobe  Straus,  for  appellant.  Reuben 
0.  Foster  and  J.  Wirt  Randall,  for  appellees. 

SCHMUCKER,  J.  Tbe  appeal  in  this  case 
is  from  a  decree  of  tbe  circuit  court  for  Anne 
Arundel  county  sustaining  a  demurrer  to  and 
dismissing  a  bill  In  equity  filed  by  the  appel- 
lant. The  purpose  of  the  bill  is  to  procure  a 
mandatory  and  prohibitory  injunction  against 
tb«  Maryland  Board  of  Pharmacy,  to  require 
them  to  rescind  and  cancel  their  proceed- 
54  A.— 42 


Ings  under  Acts  1902,  p.  276,  c.  179,  In  regia- 
tering  Charles  G.  Feldmeyer  as  a  pharmacist, 
and  granting  him  a  certificate  of  such  regis- 
tration, and  to  prohibit  them  from  hereafter 
80  registering  him  or  granting  him  any  such 
certificate.  The  bill  also  prays  that  the  reg- 
istration and  certificate  already  granted  to 
him  be  decreed  by  the  court  to  be  illegal  and 
void.  Tbe  appellant  is  himself  a  member  of 
the  board  of  pharmacy,  and  he  filed  his  bill 
in  that  capacity,  and  also  as  a  resident  of 
Annapolis,  against  the  other  four  members 
of  tbe  board  and  Feldmeyer. 

In  order  to  make  clearer  the  discussion  of 
the  issue  before  us,  we  will  first  call  attention 
to  the  material  portions  of  the  act  of  1902 
creating  the  Maryland  Board  of  Pharmacy, 
and  prescribing  its  powers  and  duties.  This 
act  Is  one  of  a  comparatively  recent  class  of 
statutes  regulating  the  conditions  upon  which 
persons  shall  be  permitted  to  pursue  certain 
occupations.  Its  title  declares  its  purpose  to 
be  to  regulate  the  practice  of  pharmacy  in 
Maryland.  To  carry  out  tills  legislative  pur- 
pose the  act  creates  a  lioard  of  skilled  phar- 
macists, and  requires  all  persona,  whether 
then  in  that  business,  or  Intending  to  enter 
it,  to  apply  to  the  board  for  registration  as 
pharmacists,  and  such  registration  is  made  a 
condition  precedent  to  the  right  to  practice 
pharmacy  in  Maryland.  Section  2  of  the  act 
provides  that  no  person  on  or  after  July  1, 
1902,  shall  open,  conduct,  or  keep  a  pharmacy 
In  this  state,  either  as  principal  or  agent,  un- 
less he  shall  have  obtained  a  pharmacist's 
certificate  as  in  the  act  provided,  and  de- 
clares a  violation  of  the  act  to  be  a  misde- 
meanor, and  prescribes  a  penalty  therefor. 
Section  3  declares  what  species  of  stores  shall 
be  considered  pharmacies,  among  which  are 
retail  drug  stores.  Section  4  of  the  act  directs 
the  Governor  to  appoint  "five  persons  who  are 
skilled  and  competent  pharmacists,  who  have 
had  ten  years'  active  pharmaceutical  experi- 
ence, are  actively  engaged  in  tbe  retail  dmg 
business  and  not  connected  with  any  school 
of  pharmacy  or  medicine  •  •  •  to  con- 
stitute tbe  Maryland  Board  of  Pharmacy," 
and  directs  them  to  qualify  by  taking  an  oath 
for  the  faithful  discharge  of  the  duties  con- 
ferred upon  them  by  the  act.  Section  5  di- 
rects the  board  to  organize,  to  fix  the  times 
and  places  for  the  examination  of  applicants 
for  registration,  and  to  give  10  days'  public 
notice  of  the  same,  and  provides  that  "It 
shall  be  tbe  duty  of  tbe  board  to  receive  all 
applications  for  examination  and  registration 
submitted  in  proper  form,  to  grant  certifi- 
cates to  such  persons  as  may  be  entitled  to 
the  same  under  this  act,"  etc.  Section  8  pro- 
vides "that  any  person  who  at  the  pa.ssage  of 
this  act  is  actively  engaged  as  owner  or  man- 
ager, or  is  and  has  been  so  engaged  as  clerk 
for  five  years  or  more,  and  has  reached  the 
age  of  twenty-one  years,  in  compounding 
drugs  and  dispensing  physicians'  presci-iptlons 
in  one  of  tlie  counties  of  this  state,  and  whij 
shall  on  or  before  the  first  day  of  July  next 
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following  the  passage  of  ttais  act  forward  to 
the  Maryland  Board  of  Pharmacy  an  affida- 
vit to  that  effect,  together  with  a  fee  of  one 
dollar,  shall  be  entitled  to  registration  as 
pharmacist  and  to  a  certificate  of  snch  regis- 
tration." The  subsequent  sections  of  the  act 
provide  that  certain  other  persons  therein  de- 
scribed, "who  after  examination  by  the  Mary- 
land Board  of  Pharmacy  shall  be  by  It  deem- 
ed competent,"  shall  also  be  registered  as 
pharmacists,  and  given  certificates  of  such 
registration. 

It  is  thus  apparent  that  the  act  authorizes 
the  board  of  pharmacy  to  grant  registration 
and  certificates  to  two  classes  of  persons,  and 
npon  different  terms,  and  Imposes  upon  the 
board  slightly  different  duties  with  reference 
to  the  respective  classes  of  applicants.  They 
are  required-  to  grant  the  registration  and  cer- 
tificate to  an  ai^licant  answering  to  the  de- 
scription contained  In  section  8,  when  they 
iiave  ascertained  ttiat  he  was  at  the  passage 
of  the  act  21  years  of  age,  and  actively  en- 
gaged, as  owner  or  manager.  In  compounding 
drugs,  etc.,  and  that  he  has  forwarded  to  them 
an  affidavit  to  that  effect,  without  any  exam- 
ination of  him  as  to  bis  professional  compe- 
tency. The  law  gives  to  that  class  of  appli- 
cants the  benefit  of  the  presumption  of  profes- 
sional competency  arising  from  the  fact  that 
they  are  already  in  business  as  pharmacists. 
It,  however.  Imposes  npon  the  board  of  phar- 
macy the  duty  of  determining  that  the  appli- 
cant In  fact  answers  to  the  description  con- 
tained In  section  8,  because  it  does  not  author- 
ize or  direct  them  to  grant  him  the  registra- 
tion and  certificate  merely  upon  his  making 
the  affidavit  "to  that  effect."  The  board  are 
not  required  to  grant  the  registration  and  cer- 
tificate to  any  person  of  the  other  class  un- 
less, after  an  examination  of  him,  they  regard 
him  as  competent.  The  examination  spoken 
of  in  that  connection  In  the  act  Is  manifestly 
Intended  to  relate  to  bis  technical  fitness  to 
practice  pharmacy.  The  act  does  not  author- 
ize the  board  to  cancel  or  revoke  a  registra- 
tion or  certificate  that  has  once  been  granted 
by  them,  nor  does  it  provide  for  an  appeal 
from  their  actlcm  or  decision  ■  to  any  other 
body  of  persons  or  tribunal.  The  apparent 
purpose  of  the  Legislature  In  that  respect  was 
to  create  In  the  board  itself  an  agency  com- 
posed of  persons  possessing  the  technical  skill 
and  experience  requisite  to  the  discharge  of 
the  duties  committed  to  them,  and  to  let 
their  action  conclude  the  matters  confided  to 
them  by  the  law. 

The  bill  of  complaint  In  the  record  now 
before  us  alleges  the  appointment  and  quali- 
fication of  the  appellant  and  bis  associates  as 
the  board  of  pharmacy,  quotes  certain  por? 
tlons  of  the  act  of  1902  pertinent  to  the  is- 
sue, and  then  avers  that  on  August  14,  1902, 
the  four  appellee  members  of  the  board  of 
pharmacy,  "constituting,  acting,  and  proceed- 
ing as  said  board,"  registered  Feldmeyer  aa 
a  pharmacist,  and  granted  him  a  certificate 
thereof,  without  Bu>>Jectlng  blm  to  any  ex- 


amination or  test  as  to  his  qaallflcatlons. 
against  the  protest  and  objection  of  tbe  ap- 
pellant.    The  bill   charges  that  this   action 
of  the  board  was  In.violatlon  of  their  powers 
and  duties,  and  therefore  void,  because  Feld- 
meyer, although  a  partner  In  the  dmg  busi- 
ness of  Feldmeyer  Bros.,  conducted  in  tbe 
city  of  Annapolis,  and  financially  interested 
therein,  was  not  at  the  passage  of  tbe  act 
of  1902,   and  never  has  been,   actively   en- 
gaged, as  owner  or  manager,  in   compoand- 
ing   drugs   and   dispensing   physicians'   pre- 
scriptions, and  was  therefore  "not  ell^ble  to 
be    registered    or   awarded   a    certmcate    as 
pharmacist  under  said  act  of  1902."    Tbe  bill 
abounds  In  charges  that  Feldmeyer  Is  not 
acquainted   with   the   nature  and   operation 
of  noxious  and  poisonous  drugs,  and  is  with- 
out education  or  skill  as  a  pharmacist,  and 
sets  out  In  strong  terms  tbe  dangers  to  which 
tbe  citizens  of  Annapolis  would  be  exposed 
if  he  were  permitted  to  conduct  a  pharmacy 
at  that  place.    We  do  not  deem  It  necessary 
to   farther  discuss  the  allegations  of   that 
kind    contained    In   the    bill,    because    It    Is 
apparent  on  the  face  of  the  act   of   1902 
thiit  It  does  not  require  persons  who   were 
at  its  passage  already  engaged  In  the  dmg 
business  in  the  manner  described  in  section 
8  to  submit  to  any  examination  as  to  their 
technical  knowledge  or  skill  to  entitle  them 
ts  registration  and  a  certificate.    As  we  have 
already  said,  the  act  gives  to  such  persons 
the  benefit  of  the  presumption  of  tbe  posses- 
sion of  the  requisite  qualifications  for   con- 
tinuing in  the  business.    The  Legislature  may 
also  have  considered  the  recognition  of  that 
presumption  as  but  a  reasonable  concession 
to  those  persons  who  had  already  embarked 
their  labor  or  capital  In  the  occupation  of 
pharmacists  when  the  act  was  passed.     Ac- 
cording to  the  allegations  of  the  bill,  Feld- 
meyer 'forwarded  to  the  board  of  pharmacy 
prior  to  July  1,  1902,  a  written  application, 
signed  by  him  and  verified  by  his  oath,  in 
the  following  form:     "Maryland  Board  of 
Pharmacy— Gentlemen :    I  wish  to  make  ap- 
plication   for   registration   under   sections  8 
and  10,  chapter  179,  Gen.  Laws  1902.    I  am 
engaged  as  a  pharmacist  at  Annapolis,  Mary- 
land, and  have  been  so  engaged  for  12  years. 
Am  48  years  old.     Enclosed  find  fee  $1.00." 
He  afterwards,  on  August  4,  1902,  furnished 
to  the  board— at  whose  suggestion  it  is  not 
alleged— a  further  sworn  statement  to  the  ef- 
fect that  he  was,  at  the  passage  of  tbe  act 
of  1902,  ptirt  owner  of  the  drug  store  con- 
ducted at  Annapolis  under  the  firm  name  of 
Feldmeyer  Bros.,  and  that  he  was,  and  had 
been,  and  still  Is,  actively  engaged  In  com- 
pounding  drugs  and  dispensing   physicians' 
prescriptions  in  said  city  of  Annapolis.    Sub- 
sequently, at  a  meeting  held  on  August  14, 
1902,  the  board  registered  Feldmeyer,  and 
issued  his  certificate,  without,  as  the  bill  al- 
leges,   subjecting  him  to   any   examination 
or  test  as  to  .his  qualifications.    The  blU  no 
where  alleges,  or  even  Intimates,  that  this 
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action  of  the  board  was  fraudulent  or  cor- 
rupt, or  that  it  proceeded  from  Improper  mo- 
Uves  of  any  kind,  or  that  the  board  neglected 
to  consider  and  pass  upon  the  fact  that  Feld- 
meyer  answered  to  the  description  contained 
In  section  8  of  the  act,  and  had  complied 
with'  its  conditions.  In  fact,  the  bill  In- 
ferentlally  alleges  that  they  did  actively  con- 
sider and  pass  upon  his  qualiUcatlons,  be- 
cause It  avers  that  the  appellant  always  op- 
posed and  protested  against  his  registra- 
tion. 

Without  pausing  to  Inquire  whether,  upon 
the  case  presented  by  the  bill,  the  appellant 
was  entitled  to  institute  this  suit  to  contest 
the  validity  of  Feldmeyer's  registration,  we 
pass  to  the  consideration  of  the  vital  ques- 
tion whether  the  action  of  the  board  of  phar- 
macy in  ills  case,  as  set  out  in  the  bill,  was 
reviewable  at  all  by  the  circuit  court  Al- 
though this  is  not  a  proceeding  at  law  for  a 
mandamus  to  compel  the  board  of  pharmacy 
to  reverse  its  action  in  Feldmeyer's  case,  and 
reject  his  application  for  registration  as  a 
pharmacist,  it  is  an  application  in  equity  for 
ii  mandatory  injunction  to  accomplish  that 
purpose.  We  therefore  think  we  should  be 
governed  by  the  former  decisions  of  this 
court  upon  applications  to  it  to  control,  ei- 
ther by  mandamus  or  injunction,  the  action 
■of  public  officers  or  boards. 

It  Is  well  settled  in  tills  state  that  although 
the  courts  will,  in  a  proper  case,  exercise 
their  mandatory  power  to  require  a  public 
official  to  perform  a  strictly  ministerial  act, 
or  to  exercise  a  discretion  conferred  upon 
him  by  the  law,  they  will  not  interfere  with 
■or  control  the  method  of  the  exercise  of  such 
discretion,  or  of  the  performance  of  any  duty 
requiring  the  exercise  of  Judgment  or  dis- 
cretion, nor  will  they  correct  errors  of  Judg- 
ment or  discretion  which  have  been  honestly 
made  in  the  discharge  of  such  duty.    Brown 
v.  Bragunler,  79  Md.  236,  29  Atl.  7;   State  v. 
Utrobe,  81  Hd.  233,  31  Atl.  788;   Wailes  v. 
Smith,  76  Md.  477,  25  Atl.  922;   Madison  v. 
Harbor    Board,    76   Md.   395,    25    Atl.    337; 
Wiley  ▼.  School  Com'rs,  51  Md.  404;  Alber- 
ger  V.  Mayor,  etc.,  64  Md.  6,  20  Atl.  988.    In 
Wailes    V.    Smith,    supra,    the   court,    after 
again    announcing    thie    principle    that    the 
courts  will  exercise  their  mandatory  powers 
only  to  enforce  the  performance  of  a  strictly 
ministerial  duty,  go  on  to  say:     "And  by 
luinisterlar  we  mean  where  one  is  intrusted 
with  the  performance  of  an  absolute  and  im- 
perative duty,   the  discharge  of  which  re- 
quires  neither  the   exercise  of   official   dls- 
cretiou    nor    Judgment.     As,    for    instance, 
where  a  speclilc  sum  of  money  is  appropri- 
ated by  law  for  the  payment  of  a  certain  de- 
^ed  service  rendered  the  state,  no  one  ques- 
tions that  in  such  a  case  the  payment  for 
such  services  by  the  proper  officer  may  be 
enforced  by  mandamus.     Where,   however, 
the  duty  is  one  which  necessarily  requires  the 
■exereke  of  discretion   and  judgment.  It  Is 
well  settled  tliat  mandamus  will  not  lie  to 


control  or  reverse  the  decision  of  one  to 
whom  the  discharge  of  such  duty  is  con- 
fided." Then,  after  referring  to  the  conflict 
of  opinion  appearing  in  the  cases  as  to  what 
is  a  ministerial  duty,  as  distinguished  from 
a  discretionary  one,  the  court  further  say: 
"Be  that  as  it  may,  we  take  it  to  be  settled 
by  the  best-considered  cases  that  where  the 
duty  is  such  as  necessarily  requires  the  ex- 
amination of  evidence,  and  the  decision  of 
questions  of  law  and  fact,  such  a  duty  is 
not  ministerial,  and,  not  being  ministerial, 
the  decision  of  a  public  officer  to  whom  the 
discharge  of  such  duty  has  been  confided 
cannot  be  reviewed  or  reversed  in  a  man- 
damus proceeding.  In  the  leading  case  of 
United  States  v.  Seaman,  17  How.  230,  15 
L.  Ed.  220,  where  the  relator,  a  printer  to 
the  United  States  Senate,  applied  for  a  man- 
damus to  compel  the  Superintendent  of  Pub- 
lic Printing  to  deliver  to  him  certain  public 
documents,  the  printing  of  which  he  claimed 
to  be  entitled  to  under  an  act  of  Congress, 
Mr.  Chief  Justice  Taney  said:  'Now,  it  is 
evident  that  tills  case  Is  not  one  which  the 
superintendent  had  nothing  to  do  but  to  obey 
the  order  of  a  superior  authority.  •  •  • 
He  was  therefore  obliged  to  examine  evi- 
dence and  form  his  Judgment  before  he  acted, 
and,  whenever  that  Is  to  be  done,  it  is  not 
a  case  for  a  mandamus.'  And  the  rule  thus 
laid  down  was  approved  and  adopted  by  this 
court  in  Green  v.  Purnell,  12  Md.  329,  where 
it  was  laid  down  that  the  Comptroller,  hav- 
ing the  exclusive  power,  under  the  Constitu- 
tion, °  of  adjusting  and  settling  public  ac- 
counts, was  not  a  mere  ministerial  officer, 
and  could  not,  therefore,  be  compelled  by 
mandamus  to  perform  any  act  in  the  dis- 
charge of  his  duties  which  involved  the  ex- 
ercise of  discretion  and  Judgment.' " 

Applying  the  principles  thus  laid  down  to 
the  present  case  we  are  forced  to  the  con- 
clusion that  the  action  of  the  board  of 
pharmacy  in  Feldmeyer's  case  was  not  pure- 
ly ministerial,  but  that  It  required  such  use 
of  Judgment  and  discretion  as  to  bring  it 
within  the  category  of  the  transactions 
which,  when  honestly  made,  are  not  review- 
able by  the  courts.  Section  8  of  the  act  of 
1902,  under  which  the  board  evidently  acted 
in  this  case,  requires  tliat  the  applicant  shall 
be  an  adult,  and  shall  Iiave  been  at  the  date 
of  Its  passage  actively  engaged,  as  owner  or 
manager.  In  compounding  drugs,  etc.,  and 
that  he  shall  make  an  affidavit  "to  that  ef- 
fect," before  he  is  entitled  to  registration  and 
a  certificate.  Other  sections  of  the  act  pro- 
vide for  the  appointment  of  a  board  of 
"skilled  and  competent  pharmacists,"  who 
are  themselves  "actively  engaged  In  the  re- 
tali  drug  business,"  to  pass  upon  the  fact  of 
the  applicant's  answering  to  the  description 
contained  in  section  8,  and  of  his  having 
made  an  affidavit  to  that  effect.  Surely  the 
duties  thus  Imposed  upon  the  lx>ard  are  not 
strictly  ministerial.  Their  discharge  neces- 
sarily requires  the  examination  into  evidence. 
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and  the  exercise  of  Judgment  and  discretion. 
As  It  was  neither  alleged  nor  contended 
that  the  action  of  the  board  had  not  been 
taken  in  entire  good  faith,  the  learned  Judges 
below  properly  sustained  the  demurrer  and 
dismissed  the  bill,  and  their  decree  must  be 
afltoued.    Decree  affirmed,  with  costs. 


CONSOLIDATED  GAS  CO.   OF  BALTI- 
MORE CITY  V.  GETTY. 

(Court  of  Appeals  of  Maryland.     March  31, 
1903.) 

OAS— EXPLOSION— DAMAGE  TO  VACANT  PREM- 
ISES —  APPEAL  —  WAIVER  OF  EXCEPTION— 
NEOLIQENCE  OF  G.4S  COMPANY— QUESTION 
FOR  JURY  — CONTRIBUTORY  NEGLIGENCE  — 
IMPUTED  NEGLIGENCE— PROXIMATE  CAUSB 
— UBASURB  OF  DAMAGES. 

1.  Where,  after  reseryln^  exception  to  the  re- 
jection of  a  prayer  qnestioning  the  sufficiency 
of  plaintifTs  evidence,  the  defendant  introduces 
erldence,  the  exception  is  waived. 

2.  Evidence  in  an  action  against  a  gas  com- 
pany for  damages  occaBloned  a  vacant  house 
by  a  leak  and  consequent  explosion  held  to  ren- 
der for  the  jur^  the  question  of  the  company's 
negligence  in  failing  by  proper  Inspection  to  dis- 
cover the  leak. 

3.  It  is  not  negligence  contributing  to  the  In- 
jury, to  a  vacant  house  by  a  leakage  and  conse- 
quent explosion  of  gas,  that  the  owner  and  his 
agent  left  the  premises  without  inspection  for 
almost  a  month. 

4.  Where  vacant  premises  are  injured  by  leak- 
age and  'consequent  explosion  of   gas,   the  ex- 

ftlosion  being  immediately  occasioned  by  a  po- 
iceman,  in  searching  for  the  leak,  presenting  a 
lighted  candle  at  a  cellar  opening,  the  leakage 
is  the  efficient  and  predominant  cause  of  the 
injury,  so  as  to  charge  the  gas  company. 

6.  Where  a  policeman  Is  called  by  a  neighbor 
to  discover  a  gas  leak,  and  in  his  hunt  presents 
a  lighted  candle  at  a  cellar  opening  In  vacant 
adjoining  premises,  thereby  occasioning  an  ex- 
plosion, any  negligence  of  the  policeman  Is  not 
imputable  to  the  owner  of  the  vacant  house. 
•  6.  In  an  action  against  a  gas  company  for  in- 
juries to  a  vacant  house  by  the  explosion  of 
gas,  the  measure  of  damages  is  the  fair  and 
reasonable  cost  of  restoring  the  house  to  its 
condition  before  the  explosion. 

Appeal  from  Court  of  Common  Pleas, 
Henry  D.  Harlan,  Judge. 

Action  by  James  Getty  against  the  Con- 
solidated Gas  Company  of  Baltimore  City. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BKISCOB,  BOYD,  PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 

John  W.  Marshall  and  D.  K.  Este  Fisher, 
for  appellant.    John  Hlnkley,  for  appellee. 

McSHERRY,  C.  J.  The  facts  of  this  case 
are  few,  and  the  legal  questions  involved  are 
all  raised  on  the  prayers.  On  the  night  of 
November  25,  1000.  house  No.  517,  situated 
on  West  Lombard  street,  in  the  city  of 
Baltimore,  and  owned  by  the  appellee,  was 
badly  damaged  by  an  explosion  of  artificial 
illuminating  gas  In  the  cellar.  The  house 
was  unoccupied  at  the  time,  and  had  been 
vacant  for  a  considerable  period,  and  was  in 


the  hands  of  a  real  estate  agent  for  sale.  On 
the  29th  of  the  preceding  month  the  gai 
meter  had  been  removed  from  the  premises 
by  the  employes  of  the  appellant  company 
at  the  request  of  the  owner,  and  the  flow 
of  gas  was  then  turned  off  by  closing  a .  stop- 
cock In  the  riser  that  Joined  the  service  pipe 
to  the  meter.  After  the  explosion  Iiad  oc- 
curred, it  was  discovered  tiiat  this  riser  had 
been  wrenched  from  the  service  pipe,  but 
when,  or  how,  or  by  whom  It  had  been  done 
does  not  appear,  though  some  conjecture  Is 
to  be  found  in  the  record  that  a  thief  had 
entered  the  premises  and  torn  it  away  to  se- 
cure the  brass  stopcock  attached  thereto. 
Five  or  six  days  before  the  explosion,  Mrs. 
Clark,  who  occupied  the  adjoining  premises, 
No.  519,  as  a  boarding  house,  and  many  of 
her  boarders,  were  alarmed  because  of  the 
strong  odor  of  gas  throughout  that  building; 
and  they  all  supposed  there  was  a  leak  there. 
A  policeman  was  called  late  one  evening,  and 
he  opened  the  cellar  of  No.  519,  and  Mrs. 
Clark .  requested  him  to  notify  the  appellant 
company  of  the  situation.  The  following 
morning  the  same  odor,  though  not  so  strong, 
was  still  apparent,  and  Mrs.  Clark  requested 
one  of  her  boarders,  as  he  went  down  town, 
also  to  notify  the  gas  company.  One  or  the 
other  of  those  notices  certainly  reached  the 
company,  because  on  the  morning  after  the 
ix>llceman  bad  been  asked  to  Inform  the  ai>- 
pellant  of  the  escape  of  gas,  an  agent  or  hi- 
specter  of  the  company  called  at  No.  519  to- 
locate  the  leak  and  to  close  it.  He  made  an 
inspection  of  premises  No.  519.  He  went 
into  the  cellar,  and  smelted  at  the  meter,  and 
at  all  the  Joints  of  the  pipe.  He  went  to  the 
floor  above,  and  smelled  in  the  closets  and 
elsewhere,  but  declared  that  he  could  not  de- 
tect the  odor  of  gas  anywhere.  Mrs.  Clark, 
however,  at  that  very  time  stated  to  him,  and 
she  so  testffied,  that  she  could  smell  the  gas. 
especially  in  the  closets  .which  were  in  the 
east  wall  of  her  house,  and  therefore  immedi- 
ately against  the  west  wall  of  the  appellee'? 
house.  The  Inspector,  falling  to  find  any  odor 
of  gas,  went  to  the  next  house  on  the  west, 
which  was  still  further  away  from  the  house 
of  the  appellee  than  was  Mrs.  Clark's,  and 
made  inquiry  whether  gas  was  escaping 
there,  and,  being  told  that  none  was  noticed, 
be  went  to  a  nearby  lamp-post,  climbed  It. 
and  tried  to  discover  whether  the  leak  came 
from  that  source.  Not  discovering  any  leak 
there,  he  crossed  the  street,  and  tried  an- 
other lamp-post,  with  the  same  result.  He 
then  noticed  that  a  pane  of  glass  in  one  of 
the  cellar  windows  of  the  appellee's  house 
was  broken,  though  the  wire  screen  was  in- 
tact. He  went  to  that  opening,  and  smelled 
there,  but  found  no  odor  of  gas.  He  then 
reported  to  his  superior  that  he  had  failed 
to  discover  any  leak.  He  requested  Mrs. 
Clark  to  notify  the  company  if  the  presence 
of  escaping  gas  again  manifested  itself.  It 
was  also  shown  that  the  smell  of  gas  was 
distinctly  observable  in  the  street  when  one- 
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stood  on  the  front  steps  of  Mrs.  Clark's 
house,  which  Immediately  adjoined  the  steps 
of  the  appellee's  house.  Notwithstanding 
the  Inability  of  the  Inspector  to  discover  the 
presence  of  escaping  gas,  the  smell  stlU  con- 
tinued, and  was  perceptible  on  the  street 
On  Sunday  night,  November  25th,  the  odor 
was  strong  on  the  street.  Two  of  the  board- 
ers at  Mrs.  Clark's  house  called  the  attention 
of  a  policeman  to  the  fact,  and  he  proceeded 
to  make  an  investigation.  He  went  Into  an 
alley  on  the  east  side  of  the  appellee's  house, 
and  examined  all  the  doors  and  windows,  and 
found  them  Intact  on  the  ground  floor  and  on 
the  second  story.  He  then  returned,  and 
the  same  two  boarders  procured  a  candle,  and 
suggested  that  the  policeman  continue  bis 
investigation.  The  candle  was  lighted,  and 
the  three  men  re-entered  the  alley,  and  when 
they  reached  a  point  where  the  pipe  which 
supplied  the  gas  to  the  upper  floor  was  car- 
ried through  the  outer  wall  and  up  its  ex- 
terior face  from  the  basement  to  the  story 
above  they  paused,  and  the  policeman,  with 
the  lighted  candle  in  his  hand,  looked  into 
the  hole  through  which  the  pipe  was  run, 
and  instantly  the  gas  escaping  from  the  cel- 
lar came  in  contact  with  the  lighted  candle, 
and  the  explosion  followed.  The  damage 
done  was  extensive.  When  the  employes  of 
the  gas  company  reached  the  scene  and  en- 
tered the  cellar,  they  found  the  gas  pouring 
out  of  the  service  pipe  Into  the  cellar  at  the 
point  where  the  riser  had  been  wrenched 
off.  They  temporarily  closed  the  leak  with 
putty,  and  the  next  day  put  a  cap  on  the 
end  of  the  pipe.  This  suit  was  brought  to 
recover  the  damages  sustained  by  the  ap- 
pellee by  reason  of  the  explosion  occasioned 
in  the  way  Just  explained. 

Out  of  the  above  facts  the  four  legal  ques- 
tions which  are  presented  for  decision  arise, 
and  they  are  these:  First.  Was  there  any 
legally  sufllclent  evidence  in  the  case  to  show 
that  the  appellant  company  had  been  guilty 
of  negligence?  This  question  is  presented  by 
the  appellant's  flrst  prayer  in  the  second  bill 
of  exceptions.  The  same  prayer  had  been 
previously  offered  at  the  conclusion  of  the 
plaintiff's  case,  and  had  been  rejected,  where- 
upon the  flrst  exception  was  reserved.  Inas- 
much, however,  as  the  appellant  then  pro- 
ceeded to  offer  evidence  the  flrst  exception 
must,  as  has  often  been  held,  be  treated 
as  waived.  The  second  question  arises  on 
the  rejection  of  the  appellant's  third  prayer 
and  on  the  granting  of  the  appellee's  second 
Instruction.  By  the  latter  the  Jury  were  told 
that  there  was  no  legally  sufficient  evidence 
of  the  want  of  due  care  on  the  part  of  the 
appellee  contributing  to  the  happening  of  the 
explosion.  The  appellant's  rejected  third 
prayer  left  it  to  the  Jury  to  flnd  whether 
there  was  such  contributory  negligence.  The 
third  question  as  presented  by  the  appellant's 
fourth  prayer  and  the  appellee's  third  In- 
struction as  modlfled  by  the  trial  court  raises 
the  inquiry  of  proximate  and  remote  cause- 


as  to  whether  the  escape  of  gas  or  the  candle 
caiTled  by  the  policeman  was  the  proximate 
cause  of  the  explosion.  The  fourth  question 
relates  to  the  measure  of  damages  laid  down 
in  the  appellee's  fifth  instruction.  These 
questions  will  be  disposed  of  in  the  order 
named. 

First.  Was  there  legally  sufficient  evidence 
to  go  to  the  Jury  to  charge  the  appellant  com- 
pany with  actionable  negligence?  There  was 
no  negligence  In  the  act  of  shutting  off  the 
gas  by  merely  turning  the  stopcock  In  the 
riser  (Brady  v.  Gas  Co.,  85  Md.  642,  37  Atl. 
263),  and  the  whole  question  comes  down  to 
this:  When  the  company  confessedly  receiv- 
ed notice  that  there  war  a  serious  leak  in  the 
vicinity  of  the  house  that  was  afterwards 
damaged,  did  it  use  due  and  reasonable  dili- 
gence to  locate  It?  If  it  did  not,  then  It  was 
guilty  of  negligence;  If  it  did,  then  it  was 
not  guilty  of  negligence.  Whether  it  did  or 
did  not  use  due  and  reasonable  diligence  to 
locate  the  leak  was  a  question  of  fact  for  the 
Jury  in  the  circumstances  of  this  case,  if 
there  was  any  evidence  before  them  tending 
to  prove  the  negative.  The  Instruction  grant- 
ed at  the  instance  of  the  appellant,  and  num- 
bered 2,  was  framed  upon  the  distinct  theory 
that  the  appellant  was  bound  to  use  due  and 
reasonable  diligence  to  locate  the  leak,  and 
therefore  Implicitly  conceded  that  there  was 
some  evidence  from  which  a  Jury  might  prop- 
erly flnd  the  absence  of  such  care  and  dili- 
gence. But,  aside  from  this,  it  was  fairly  for 
the  jury  to  say  as  a  matter  of  fact,  and  there- 
fore not  for  the  court  to  determine  as  a  mat- 
ter of  law,  whether  an  inspection  which  fail- 
ed to  discover  what  other  persons  In  the  same 
situation  as  was  the  ln8i)ector  were  aware  of 
was  a  due  and  reasonable  inspection.  There 
was  obviously  and  notoriously  an  escape  of 
gas  In  large  quantities  both  before  and  after 
the  company's  inspection  of  Mrs.  Clark's 
premises  was  made.  About  that  there  can 
be  no  doubt.  The  company  knew  that  it  was 
claimed  there  was  a  leak  In  No.  51&— the 
house  occupied  by  Mrs.  dark.  It  Is  not 
now  pretended  that  the  gas  came  from  any 
other  place  than  the  appellee's  house.  Though 
the  odor  could  be  plainly  noticed  on  the  pave- 
ment, the  inspector  failed  to  detect  it,  even 
when  he  placed  his  face  to  the  broken  pane 
of  glass  In  the  cellar  window.  Why?  Was 
it  because  there  was  no  escaping  gas  in  the 
cellar?  The  court  could  not  say  that,  be- 
cause, if  anything  is  plain  and  free  from 
doubt  in  this  case.  It  Is  Indisputable  that  in 
the  cellar  of  the  appellee's  bouse  was  Just 
the  place,  and  the  only  place,  where  the  gas 
was  escaping.  Then  why  did  the  inspector 
fall  to  discover  it?  That  was  a  question  ob- 
viously for  the  Jury  to  answer.  In  answer- 
lug  it  it  was  for  them  to  say  whether  the 
Inspection  as  made  was  a  reasonable  one  or 
not,  and  It  would  have  been  error  had  the 
court  taken  the  finding  of  that  fact  away 
from  them. 

The  second  question  relates  to  contrlbu- 
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tory  negligence.  The  contention  Is  that  the 
failure  of  the  appellee  and  the  real  estate 
ageut  in  -whose  hands  the  house  was  put 
for  sale  to  inspect  the  premises  between  Oc- 
tober 29tb,  the  day  the  meter  was  removed, 
and  November  25tb,  the  day  of  the  explosion, 
was  contributory  negligence  barring  the  right 
to  recover,  because,  had  such  inspection  been 
made,  the  escape  of  the  gas  "would  have 
been  discovered  in  time  to  have  averted  the 
explosion."  But  the  appellee  and  his  agent 
were  under  no  obligation  to  assume  or  antici- 
pate that  there  would  be  an  escape  of  gas, 
and  there  was  consequently  no  duty  Incom- 
bent  upon  them  to  see  that  there  was  In 
fact  no  leak.  There  was,  therefore,  no  neg- 
ligence In  their  not  doing  that  which  it  was 
not  incumbent  on  them  to  do.  How  often 
would  they  be  required  to  make  such  an  in- 
spection in  order  to  repel  the  charge  of  con- 
tributory negligence?  Until  a  definite  answer 
can  be  given  to  that  question.  It  cannot  be 
said  that  a  failure  to  Inspect  between  the 
dates  named  was  any  evidence  of  such  neg- 
ligence; and  the  court  was  clearly  right  In 
granting  the  appellee's  second  instruction 
and  in  rejecting  the  appellant's  third  prayer. 
Now,  as  to  the  third  question.  The  appel- 
lant's fourth  prayer  asserts  the  proiMsitlon 
that,  even  though  the  company  was  negligent 
in  not  finding  the  leak  after  being  notified 
that  it  existed,  and  was,  therefore,  responsi- 
ble for  the  escape  of  the  gas,  still  it  is  not 
answerable  if  the  explosion  occurred  in  con- 
sequence of  a  lighted  candle  having  been 
brought  by  the  policeman  in  contact  with 
the  gas.  And  this  is  supposed  to  be  so  on 
two  grounds,  viz.:  First  because,  the  escape 
of  gas  was  not,  but  the  lighted  candle  was, 
the  proximate  cause  of  the  explosion;  and, 
secondly,  because  it  was  contributory  negli- 
gence on  the  part  of  the'  policeman  to  carry 
the  candle  where  the  gas  was  escaping,  with 
which  contributory  negligence  the  appellee 
was  chargeable.  The  appellee's  third  instruc- 
tion, as  modified  by  the  court,  asserts  the 
converse  of  the  second  proposition.  We  need 
not  go  into  a  discussion  of  the  abstruse  and 
subtle  question  as  to  what  Is  and  what  is 
not  a  proximate  or  a  remote  cause.  As  a 
mere  metaphysical  Inquiry,  it  presents  a 
wide  and  interesting  field  for  speculation  and 
theory,  but  we  are  not  called  on  to  enter 
that  field  In  this  controversy.  "The  law  is 
a  practical  science,"  said  this  court  In  B.  & 
Po.  R.  R.  Co.  V.  Reaney,  42  Md.  136,  "and 
courts  do  not  Indulge  refinements  and  sub- 
tleties as  to  causation  that  would  defeat  the 
claims  of  natural  Justice.  They  rather  adopt 
the  practical  rule  that  the  efficient  and  pre- 
dominating cause  in  producing  a  given  event 
or  effect,  though  there  may  be  subordinate 
and  dependent  causes  in  operation,  must  be 
looked  to  in  determining  the  rights  and  lia- 
bilities of  the  parties  concerned.  «  «  • 
But  it  is  equally  true  that  no  wrongdoer 
ought  to  be  allowed  to  apportion  or  qualify 
bis  own  wrong;   and  that,  as  a  loss  has  ac- 


tually happened  whilst  bis  own  wiongfnl  act 
was  in  force  and  operation,  he  ought  not  to 
be  permitted  to  set  up  as  a  defense,  that 
there  was  a  more  immediate  cause  of  the 
loss,  if  that  cause  was  put  into  operation  by 
his  own  wrongful  act"  In  the  last  analysis 
much  must  depend  on  the  facts  of  each  par- 
ticular case.  7  Am.  &  Eng.  Ency.  U  (2d  Ed.t 
381.  That  the  escape  of  the  gas  was  the 
efficient  cause  of  the  explosion  cannot  reason- 
ably be  disputed.  If  there  had  been  no 
escape  of  gas,  there  could  have  been  no  ex- 
plosion. The  escape  of  gas,  if  negligent,  was 
a  wrongful  act,  and  it  occasioned  the  use  of 
the  candle;  It  was  the  wrongful  act  which 
put  into  operation  the  other  cause,  and  was. 
consequently,  the  efficient  and  predominant 
cause  of  the  injury.  In  most  of  the  cases 
where  negligence  Is  the  groimd  of  action  the 
question  of  proximate  and  remote  cause  has 
relation  to  and  is  involved  in  the  Inquiry 
whether  there  was  contributory  negligence. 
If  the  escape  of  the  gas  was  due  to  n^li- 
gence  on  the  part  of  the  appellant,  then  tbe 
appellant  would  be  liable,  unless  relieved  by 
the  contributory  negligence  of  the  appellee, 
or  of  some  third  party.  It  has  long  been  a 
settled  doctrine  of  the  common  law  that  for 
Injuries  negligently  inflicted  upon  one  person 
by  another  there  can  be  no  recovery  of  dam- 
ages if  the  injured  person  by  bis  own  negli- 
gence, or  by  tbe  negligence  of  another  legally 
Imputable  to  him,  proximately  contributed  to 
the  Injury.  This  doctrine,  which  was  ob- 
viously borrowed  from  the  Roman  law,  was, 
it  is  said,  first  clearly  and  distinctly  applied 
by  Lord  BHlenborough  in  Butterfleld  v.  For- 
rester, 11  East,  60,  and  numerous  illustrations 
of  Its  subsequent  application  are  to  be  found 
In  our  own  Reports.  It  must,  however,  be 
observed  that  the  contributory  negligence 
which  will  defeat  the  right  to  recover  is  the 
negligence  either  of  the  injured  party  him- 
self or  of  some  other  Individual  whose  negli- 
gence may  be  legally  Imputable  to  tlie  in- 
jured party.  Now,  there  is  no  pretense  that 
the  appellee  was  guilty  of  negligence  in  tak- 
ing the  lighted  candle  to  the  place  where  the 
explosion  occurred,  because  he  was  not  there: 
and  it  comes  to  the  question  whether,  con- 
ceding that  the  policeman  was  negligent,  that 
negligence  can  be  Imputed  to  the  api»tilee, 
so  as  to  defeat  his  action.  The  police  officer 
was  not  tbe  agent,  the  servant  or  tbe  em- 
ploye of  the  appellee,  and,  of  course,  there- 
fore, the  appellee  was  not.  In  any  way  re- 
sponsible for  his  actions.  The  negligence 
of  a  third  party  who  Is  an  entire  stranger 
to  tbe  individual  injured  cannot  legally  be 
imputed  to  tbe  latter.  L.  N.  A.  &  C.  R.  Co. 
V.  Lucas,  119  Ind.  583,  21  N.  R  968,  6  L. 
R.  A.  193;  Henry  v.  Dennis,  93  Ind.  455, 
47  Am.  Rep.  378;  Lynch  v.  Nurdln,  1  Q.  B. 
29;  Illidge  v.  Goodwin,  6  Car.  &  P.  190; 
Northern  Penna.  R.  Co.  v.  Mahoney.  57  Pa. 
192;  J.  T.  Key  West  R.  Co.  v.  P.  L,  T.  & 
M.  Co.,  27  Fla.  1,  157,  9  South.  661,  17  L.  R. 
A.  33,  05,  with  copious  notes.    There  waa  no 
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error  In  granUng  tlie  a]%>ellee'8  third  Umtrac- 
ti<m  as  modified,  or  in  rejecting  tbe  appel- 
lant's fourth  prayer. 

The  fourth  and  laat  question  relates  to  the 
measore  of  damages.  The  court  Instructed 
the  Jury  that  the  measure  of  damages  was 
what  would  hare  been  the  fair  and  reason- 
able cost  of  restoring  the  bouse  to  Its  condi- 
tion as  It  stood  before  the  explosion.  This 
was  clearly  right.  Brown  t.  Werner,  40  Md. 
15. 

Finding  no  errors  in  the  rulings  excepted 
to,  the-  Judgment  will  be  affirmed.  Judg- 
ment alflrmed,  with  costs  above  and  below. 


DB  GBANOB  t.  DB  ORANOB  et  al. 

(Court  of  Appeals  of  Maryland.     March  81, 
1003.) 

TENANTS    IN    COMMON  —  DEATH    OP    CO-TEN- 
ANT—REPAIRS— LIABILITY  OF  ESTATE 
—N0TE3-OIFT8— VALIDITY. 

1.  A  tenant  in  common  can  have  no  claim 
against  the  estate  of  a  deceased  co-tenant  for 
repairs  made  after  the  latter's  death,  but  his 
claim  is  against  the  decedent's  heirs. 

2.  A  promissorr  note  given  by  the  maker 
therein  to  the  payee,  to  whom  he  is  not  indebt- 
ed at  the  time,  cannot  be  enforced,  as  against 
the  maker's  estate,  after  his  death. 

McSherry,  0.  J.,  dissenting. 

Appeal  from  Orphans'  Court,  Frederick 
County;  O.  Blanchard  Phllpot,  Russell  B. 
Lighter,  and  Roger  M.  Neighbours,  Judges. 

Petition  by  Henry  Clay  De  Grange  and 
others  to  open  the  account  of  Garrett  S.  De 
Grange,  administrator  of  Charles  A.  De 
Grange,  deceased,  and  to  have  a  new  ac- 
count stated,  disallowing  three  claims  in  the 
administrator's  own  favor.  On  the  hearing, 
two  of  the  claims  were  wholly  disallowed, 
and  the  third  one  in  part,  and  the  admin- 
istrator appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BBISGOB,  BOYD,  PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 

H.  Dorsey  Btcblson,  for  appellant  Wm. 
P.  Maulsby,  Jr.,  and  John  S.  Newman,  for 
appellees. 

SCHMUCKER,  J.  Charles  A.  De  Grange, 
late  of  Frederick  county,  died  Intestate  on 
.August  6,  1899,  leaving  a  personal  estate 
consisting  of  $1,364.13  In  cash,  and  seized 
of  an  undivided  half  Interest  in  a  parcel 
of  real  estate.  Letters  of  administration 
were  granted  on  his  personal  estate  to  his 
brother  Garrett  S.  De  Grange,  the  appellant, 
who  was  also  the  owner  of  the  other  one-half 
interest  In  the  parcel  of  real  estate.  On 
September  25,  1900,  the  appellant,  as  ad- 
ministrator, stated  an  ex  parte  administra- 
tion account  in  the  orphans'  court  of  Fred- 
erick county.  By  this  account  the  money 
of  which  the  estate  consisted  was  applied 
first  to  the  payment  of  the  costs  of  adininls- 

1 1  See  Gltta,  voL  24,  Cent  Die  »  T,  64. 


tratlon,  and  the  balance.  $1,072.50,  was  al- 
lowed pro  rata  to  the  intestate's  creditors, 
to  whom  it  yielded  a  dividend  of  74%  per 
cent,  of  their  claims,  leaving  nothing  for 
distribution  to  the  next  of  kin.  Among  the 
claims  on  which  this  dividend  was  allowed 
were  three  held  by  the  administrator  him- 
self. Two  of  these  were  upon  promissory 
notes,  for  $500  each,  drawn  by  the  intestate 
to  the  order  of  the  appellant,  dated,  respec- 
tively. May  11,  1808,  and  July  5,  1898,  and 
payable  six  months  after  date.  The  other 
claim  was  an  open  account,  amounting  to 
$111.94,  for  one-half  of  certain  expenditures 
made  by  the  appellant  upon  the  parcel  of 
real  estate  of  which  he  and  the  intestate 
bad  been  tenants  In  common.  After  the  fil- 
ing of  this  account,  the  appellees,  who  are 
two  of  the  next  of  kin  of  the  Intestate,  filed 
a  petition  in  the  orphans'  court,  asking  to 
have  the  account  reopened,  and  a  new  one 
stated,  disallowing  the  three  claims  set  up 
against  the  estate  by  the  appellant,  the  ad- 
ministrator, in  his  own  favor.  The  grounds 
set  forth  in  the  petition  were  that  the  in- 
testate never  was  indebted  in  his  lifetime 
to  the  appellant;  that  the  two  promissory 
notes,  for  $500  each,  were  never  given  by 
the  intestate  to  the  appellant  as  his  own 
property,  or  with  the  intent  to  create  an 
obligation  to  him  on  the  part  of  the  intestate, 
and  that  the  intestate  at  the  respective  dates 
of  the  two  notes  did  not  possess  sufficient 
mental  capacity  to  intelligently  dispose  of 
his  property;  and  that,  If  the  notes  had  been 
in  fact  procured  by  the  appellant  from  the 
Intestate  In  his  lifetime,  they  were  procured 
by  undue  Influence  practiced  by  the  appel- 
lant on  the  intestate  when  be  was  too  feeble 
to  resist  it.  The  appellant  answered  this 
petition,  admitting  that  the  intestate  never 
was  indebted  to  him  in  his  lifetime  upon 
the  two  notes,  but  insisting  that  they  had 
l>een  voluntarily  delivered  to  him  as  and  for 
his  own  property  by  the  Intestate  on  their 
respective  dates  "as  a  gift,"  and  that  the 
intestate  by  such  delivery,  under  the  cir- 
cumstances (which  are  not  set  out  in  the  an- 
swer) surrounding  the  making  of  the  notes, 
"created  an  obligation  on  the  part  of  the 
Intestate;  that  he  intended  the  gift  of  the 
amounts  mentioned  in  said  notes  or  single 
bills  should  pass  to  the  said  GaiTett  S.  De 
Grange."  The  answer  further  averred  that 
the  open  account  was  Just  and  true,  and  was 
for  labor  and  material  furnished  in  the  life- 
time of  the  Intestate,  with  his  knowledge 
and  consent.  It  also  denied  the  allegation 
of  the  petition  that  the  Intestate  had  not 
been  in  the  full  possession  of  all  of  his  men- 
tal faculties,  and  of  sound  and  disposing 
mind,  when  he  made  the  gift  of  the  two 
notes  to  the  appellant 

A  variety  of  proceedings  in  the  orphans' 
court,  including  an  order  requiring  the  ap- 
pellant to  produce  full  proof  of  hia  claims 
against  the  estate,  followed  the  filing  of  the 
petition  and  answer.    Much  testimony  was 
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taken,  Including  the  production  of  tbe  two 
notes,  wbich  were  ordinary  promissory  notes, 
not  under  seal,  and  tbe  evidence  of  witnesses 
as  to  tlie  mental  condition  of  the  intestate 
when  tbe  notes  were  made,  and  also  as  to 
services  rendered  to  him  during  his  last 
sickness  by  the  appellant.  It  appeared  from 
this  testimony  that  all  of  tbe  $111.94  char- 
ged in  tbe  open  account  for  expenditures 
made  by  the  appellant  on  the  real  estate 
held  in  common  by  blm  and  the  intestate, 
except  the  sum  of  $11.57,  was  for  repairs 
thereon  made  after  tbe  death  of  tbe  latter. 
When  tbe  issue  made  by  the  petition  and 
answer  finally  reached  a  hearing,  the  or- 
phans' court,  by  the  order  from  which  the 
present  appeal  was  taken,  rejected  and  dis- 
allowed entirely  tbe  claims  of  the  appellant 
on  the  two  promissory  notes,  and  rejected 
and  disallowed  his  claim  to  be  reimbursed 
one-half  of  his  expenditures  for  repairs  on 
the  real  estate,  except  as  to  the  $11.57  paid 
for  repairs  made  during  the  lifetime  of  the 
Intestate. 

We  think  that  by  this  order  the  orphans' 
court  correctly  disposed  of  the  Issue  beforo 
it.  It  Is  perfectly  clear  that  the  appellant 
bad  no  claim  upon  tbe  personal  estate  of 
bis  intestate  for  any  part  of  tbe  repairs 
made  to  the  real  estate  after  the  death  of  the 
latter.  The  sole  foundation  of  tliat  claim 
was  the  fact  that  the  repairs  inured  equally 
to  the  benefit  of  both  tenants  in  common  of 
the  real  estate,  but  after  the  death  of  tbe 
intestate  bis  heirs  at  law,  and  not  he,  were 
the  tenants  In  common  with  tbe  appellant. 
If  be  has  any  claim  to  be  reimbursed  a  por- 
tion of  the  money  spent  for  those  repairs, 
it  Is  against  the  heirs  at  law,  and  not  the 
personal  estate  of  bis  deceased  co-tenant, 
and  it  cannot  be  asserted  in  ttais  proceed- 
ing. 

There  is  evidence  in  the  record  tending  to 
show  that  tbe  appellant  from  time  to  time 
rendered  to  tbe  Intestate  such  services  as 
one  brother  might  naturally  be  expected  to 
perform  for  another,  but  the  evidence  does 
not  connect  the  giving  of  the  notes  with 
those  services,  or  show  that  tbe  former  form- 
ed tbe  consideration  for  the  latter.  The  ap- 
pellant, in  bis  sworn  answer  to  the  petition, 
asking  to  have  bis  claim  against  tbe  estate 
on  the  two  promissory  notes  disallowed,  ad- 
mits that  the  Intestate  was  not  indebted  to 
him  In  bis  lifetime  on  the  notes,  and  distinct- 
ly claims  title  to  them  as  having  been  vol- 
untarily delivered  to  him  by  tbe  Intestate, 
with  the  intention  of  making  him  a  gift 
of  tbe  amount  of  money  mentioned  in  them. 
This  answer  was  signed  by  counsel,  and  was 
evidently  deliberately  drawn,  and  no  appli- 
cation has  ever  been  made  to  withdraw 
it,  or  to  amend  or  modify  its  statements. 

We  are  thus  brought  to  tbe  consideration 
of  the  question  whether  the  voluntary  deliv- 
ery of  a  promissory  note  by  its  maker  as  a 
gift  to  the  payee  therein  named,  to  whom  he 
la  not  indebted  at  the  time,  constitutes  % 


perfected  gift  of  th^  note,  so  as  to  enable 
tbe  donee  to  collect  the  amount  of  it  from  tbe 
estate  of  tbe  donor  after  bis  death.  No 
Maryland  case  bearing  directly  on  this  point 
has  been  cited  to  us,  but  tb«  almost  unani- 
mous voice  of  the  authorities  elsewhere  an- 
swers tbe  question  in  tbe  negative.  "Thiugg 
in  action  in  which  the  donor  himself  is  tbe 
debtor  party  cannot  be  the  subject-matter  ol 
a  valid  gift.  The  reason  is  that,  wliatever  be 
their  form,  these  gifts  would  amount  to  nettl- 
ing more  than  tbe  donor's  naked  executor}- 
promise  to  pay  at  some  future  day,  without 
any  consideration  to  support  It;  and  such  a 
voluntary  promise  cannot  be  enforced  against 
tbe  donor,  nor  against  bis  executors  or  ad- 
ministrators." Pomeroy's  Equity,  S  IHS,  and 
note.  The  same  proposition,  with  but  sliglit- 
ly  varying  forms  of  expression,  has  l)een  as- 
serted in  the  following  cases:  In  re  Bartlett. 
163  Mass.  509,  40  N.  E.  899;  Holmes  t. 
Roper,  141  N.  T.  64,  36  N.  E.  180;  Kem's 
Estate,  Griffin's  Appeal,  171  Pa.  55,  33  At! 
129;  Smith  v.  Smith,  30  N.  J.  Eq.  564;  Ray- 
mond V.  Selllck,  10  Conn.  480;  Tracey  v. 
Alvord,  118  Cal.  654,  50  Pac.  7.^7;  Williams 
V.  Forbes,  114  111.  167,  28  N.  E.  403. 

The  cases  relied  upon  by  tbe  appellant  to 
support  bis  claim  rest  upon  special  circum- 
stances not  found  in  the  present  one,  and  an 
not  Inconsistent  with  tbe  doctrine  asserted 
by  those  which  we  have  cited.  In  Feesor 
V.  Peeser,  93  Md.  716.  50  Atl.  4C6,  the  obliga- 
tion in  question  was  a  duebill  under  seal, 
which  imported  a  consideration;  and  it  was 
held  by  the  court  to  amount,  in  form,  to  an 
admission  by  tbe  intestate  of  an  existing  In- 
debtedness from  him  to  tbe  party  to  whom 
he  gave  it.  In  Ross'  Appeal,  127  Pa.  10,  IT 
Atl.  682,  tbe  obligation  was  also  under  seal. 
and  was  held,  for  that  reason,  to  Import  a 
consideration,  and  not  to  be  a  mere  volun- 
tary promise.  In  Worth  v.  Case,  42  N.  Y. 
862,  and  Root  v.  Strang,  77  Hun,  14,  28  X. 
r.  Supp.  273,  tbe  obligations  under  consid- 
eration statea  on  their  faces  that  they  had 
been  given  In  return  for  valuable  services, 
the  nature  of  which  was  set  forth  in  the  in- 
strument Although  this  court  lias  not  here- 
tofore determined  tbe  specific  question 
whether  a  promissory  note,  which  has  pass- 
ed purely  as  a  gift  from  its  maker  to  tlie 
payee  named  in  it,  can  be  enforced  by  tbe 
latter  against  tbe  estate  of  the  former  aft- 
er bis  death,  it  has  several  times  bad  occa- 
sion to  pass  upon  the  rights  of  a  donee  of 
personal  property  or  cboses  in  action,  of 
other  persons  than  the  donor,  against  tbe 
estate  of  the  donor  after  bis  death.  In  sncb 
cases  It  has  uniformly  been  held  that  unless 
the  gift  was  perfected,  and  tbe  subject-mat- 
ter of  it  passed  out  of  tbe  dominion  of  tbe 
donor  and  into  that  of  the  donee  in  the  life- 
time of  the  donor,  tbe  gift  was  not  perfected, 
and  tbe  donee  could  not  recover  it  from  tbe 
estate  of  tbe  donor.  Pennington  v.  Glttlng>> 
2  Gill  &  J.  208;  Balto.  Retort  &  Firebrick  Co. 
T.  Mali,  65  Md.  07,  8  Atl.  286,  67  Am.  Bep- 
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804.  The  necessity  for  a  delivery  of  tbe  snb- 
Ject  of  tbe  donation,  in  such  manner  as  to 
amount  to  a  parting-  absolutely  with  the 
dominion  over  tbe  thing  given,  by  the  donor 
In  bis  lifetime,  In  order  to  make  a  valid 
gift,  has  been  especially  emphasized  by  this 
court  In  tbe  cases  of  attempted  gifts  of 
money  of  tbe  donor  deposited  In  savings 
banks.  In  Conser  v.  Snowden,  64  Md.  175, 
39  Am.  Rep.  368,  the  donor,  who  had  money 
deposited  in  a  savings  bank,  gave  to  tbe 
donee  an  order  on  the  bank  for  the  payment 
to  him  of  the  money.  A  .memorandum  was 
added,  "The  book  must  be  sent  with  this  or- 
der." At  tbe  same  time  the  donor  gave  to 
the  donee  a  written  order  on  the  custodian 
of  the  bankbook  for  Its  delivery  to  him. 
The  donor  died  before  the  donee  had  pro- 
cured actual  possession  of  tbe  bankbook. 
The  gift  of  the  money  was  held  not  to  have 
been  perfected,  and  tbe  donee  was  not  al- 
lowed to  recover  It  The  same  principle, 
under  slightly  differing  facts,  was  upheld  In 
Murray  v.  Cannon.  41  Md.  466,  and  Taylor  y. 
Henry,  48  Md.  B50,  30  Am.  Rep.  486.  In 
Wbalen  v.  Milbolland,  89  Md.  212,  48  Atl. 
45,  44  L.  R.  A.  208,  a  woman  deposited 
money  In  a  savings  bank  In  her  name,  "In 
trust  for  herself  and  M.,  Joint  owners,  sub- 
ject to  the  order  of  either,  the  balance  at 
the  death  of  either  to  belong  to  tbe  sur- 
vivor"; and  the  court  held  that  the  making 
of  tbe  deposit  in  that  manner  constituted  a 
complete  and  irrevocable  trust  of  the  money, 
which  was  valid  and  enforceable  by  M.  after 
tbe  donor's  death,  although  tbe  latter  bad 
retained  possession  of  the  bankbook  contain- 
ing tbe  entry  of  tbe  deposit.  In  other  cases 
referred  to  In  MllboUand's  Case,  similar  trusts 
of  money  In  savings  banks  were  upheld,  but 
those  decisions  do  not  affect  the  doctrine  as 
applied  to  attempted  gifts  of  money  unac- 
companied by  a  trust. 

As  was  said  In  the  cases  cited  In  tbe  earlier 
part  of  this  opinion,  a  promissory  note  given 
without  consideration  to  a  donee  Is  but  the 
voluntary  promise  of  the  -donor  to  pay  the 
money  therein  mentioned  at  a  future  date. 
The  donor  does  not  part  with  tbe  dominion 
over  the  money  which  Is  the  real  subject  of 
tbe  attempted,  or  rather  the  promised,  gift 
The  principle  controlling  the  decisions  of 
this  court  in  reference  to  attempted  but  Im- 
perfect gifts  of  money  In  savings  banks, 
when  applied  to  tbe  tacts  of  tbe  present 
case,  would  require  us,  apart  from  the  many 
cases  we  have  cited  from  other  courts,  to 
hold  that  the  notes  of  the  intestate  In  tbe 
hands  of  the  administrator,  who  was  the 
payee  named  in  them,  were  properly  dlseQ- 
lowed  by  tbe  orphans'  court  when  the  at- 
tempt was  made  to  set  them  up  as  valid 
claims  against  the  estate  of  their  deceased 
maker. 

Tbe  order  appealed  from  will  be  affirmed. 
Order  affirmed,  with  costs. 

UcSHERRY,  a  J.,  dissenting. 


CLEAVELAND  v.  BfULLIN. 

(Court  of  Appeals  of  Maryland.     March  81, 

1903.) 

CORPORATIONS— PAYMENT  OF  BONUS  TAX- 
CONDITION  PRECEDENT  TO  ACCBPTANCK  OF 
SUBSCRIPTIONS  —  SUBSEQUENT   PAYMENT  — 

EFFECT. 

1.  Acts  Assem.  1898,  p.  1173,  c.  504.  provid- 
ing that  certain  individuals  and  subscribers  to 
tbe  stock   "of  the  corporation   hereby   created 

*  •  •  be  and  they  are  hereby  created  a  body 
corporate,"  and  declaring  in  section  11  that 
such  corporation  "shall  be  subject  at  all  times 
to  all  general  laws  applicable  to  associations  of  a 
similar  character,"  does  not  limit  or  restrict  the 
force  and  application  of  Poe's  Supp.  Code  Pub. 
Gen.  Laws,  art.  81,  i  88f,  requiring  such  cor- 
porations to  pay  a  bonus  tax,  and  providing 
that  "no  company  which  shall  be  incorporated 

*  ♦  *  shall  have  or  exercise  any  corporate 
powers  until  said  bonus  has  been  paid." 

2.  Poe's  Supp.  Code  Pub.  Gen.  Laws,  art.  81, 
g  S8i.  providing  that  a  default  in  payment  of 
the  tax  for  two  years  shall  constitute  a  for- 
feiture of  the  charter,  does  not  mean  that  a  cor- 
poration which  during  that  period  has  neglected 
to  pay  the  tax  still  has  a  legal  existence,  but 
that  the  charter  is  suspended  for  two  years, 
during  which  time,  by  paying  the  tax,  it  may 
clothe  itself  with  the  powers  named  in  its  char- 
ter. 

8.  A  corporation  which  had  not  paid  such 
tax  had  no  power  to  accept  an  offer  to  subscribe 
to  its  stock,  and  an  offer  made  and  accepted  un- 
der Ruch  conditions  was  not  binding  on  tbe  sub- 
scriber. 

4.  Tbe  subscription  was  not  made  binding  on 
the  subscriber  by  a  subsequent  payment  of  the 
bonus  tax. 

Appeal  from  Baltimore  City  Court;  J.  Up- 
shur Dennis,  Judge. 

Action  by  Michael  A.  Mullln,  receiver  of 
the  Atlantic  Trust  &  Deposit  Company  of 
Baltimore,  against  Eldwin  R.  Cieaveland,  Jr. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER.  and  JONES,  JJ. 

Wm.  S.  Bryan,  Jr.,  and  Bernard  Carter,  for 
appellant  Alfi-ed  S.  Nlles  and  Wm.  L.  Mar- 
bnry,  for  appellee. 

McSHERRY,  C.  J.  This  suit  was  InsHtut- 
ed  by  the  receiver  of  the  Atlantic  Trust  & 
Deposit  Company  of  Baltimore  against  tbe 
appellant  to  recover  the  amount  of  an  alleg- 
ed subscription  by  the  latter  to  tbe  capital 
stock  of  tbe  company.  The  declaration  con- 
tains the  usual  money  counts,  and  a  special 
<H>unt  which  sets  forth  tbe  contract  sued  on. 
Eleven  pleas  were  filed.  Upon  some  Issues 
were  Joined  and  to  others  demurrers  were 
interposed.  The  demurrers  were  sustained, 
and  tbe  case  went  to  trial  on  tbe  Issues  of 
fact  made  by  tbe  other  pleas.  During  the 
progress  of  the  trial  eight  exceptions  were 
reserved.  Seven  of  them  concern  the  admis- 
sibility of  evidence,  and  the  eighth  relates 
to  the  Instructions  granted  and  to  the  pray- 
ers for  Instructions  which  were  rejected  by 
the  court 

There  are  several  Interesting  qnestlons  pre- 
sented on  the  record,  but  there  is  one  raised 
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by  the  ruling  on  the  demurrer  to  the  appel- 
lant's ninth  plea,  and  by  the  rejection  of 
the  appellant's  tenth  prayer,  which  we  regard 
as  decisive  of  the  case,  and  consequently  to 
the  consideration  of  that  question  this  Judg- 
ment will  be  limited. 

By  Acts  Assem.  1898,  p.  1173,  c.  504,  ap- 
proved April  9,  1898,  It  was  provided  that  11 
named  Individuals,  "and  the  subacrlbers  to 
the  stock  of  the  corporation  hereby  created 
and  their  successors  and  assigns,  be  and  they 
are  hereby  created  a  body  corporate  by  the 
name  of  the  Atlantic  Trust  and  D^oslt  Com- 
pany of  Baltimore,  and  by  that  name  shall 
have  perpetual  succession,  and  shall  be  com- 
petent to  sue  and  be  sued  In  any  court  of 
law  or  equity  whatever,"  etc.  By  the  fourth 
section  of  the  act  It  was  enacted  "that  the 
capital  stock  of  said  company  shall  consist 
of  ten  thousand  shares  of  the  par  value  of 
fifty  dollars  each,  and  when  the  amount  of 
two  hundred  thousand  dollars  shall  have 
been  subscribed  and  fully  paid  In,  the  said 
corporation  shall  be  entitled  to  all  the  pow- 
ers, privileges  and  franchises  conferred  by 
this  act,"  etc. 

On  the  25th  of  May,  1899,  the  appellant  ad- 
dressed the  following  letter  to  the  president 
and  board  of  directors  of  the  Atlantic  Trust 
&  Deposit  Company  of  Baltimore:  "Gentle- 
men: I  hereby  apply  for  26  shares  of  the 
capital  stock  of  the  Atlantic  Trust  and  De- 
posit Company  of  Baltimore  at  one  hundred 
dollars  per  share.  If  any  of  said  shares  are 
alloted  to  me,  I  do  hereby  agree  to  make 
payment  therefor  as  and  when  called  upon 
so  to  do  by  said  company."  On  June  10th  of 
the  same  year  the  following  reply  was  mail- 
ed to  the  appellant:  "You  are  hereby  noti- 
fied that  you  have  been  allotted  25  shares  of 
the  capital  stock  of  the  Atlantic  Trust  and  De- 
posit Company  of  Baltimore,  under  the  terms 
of  your  letter  of  subscription.  A  call  of 
twenty-five  per  cent,  of  the  capital  and  sur- 
plus has  been  made,  payable  at  the  office  of 
the  company  in  the  Atlantic  Trust  Building, 
on  or  before  the  20th  day  of  June,  1899. 
*  •  •"  Six  days  afterwards,  or  on  June 
16th,  the  appellant  wrote  a  letter  to  the 
president  of  the  company  in  these  words: 
"When  I  subscribed  for  25  shares  of  stock 
In  your  company  I  did  It  for  investment,  ex- 
pecting to  receive  some  money  (which  has 
failed  to  materialize)  to  pay  for  It  when  due, 
but  find  it  will  be  impossible,  so  I  ask  you 
as  a  personal  favor  to  cancel  my  subscrip- 
tion. While  this  step  Is  necessary  I  regret 
very  much  to  have  to  do  it,"  etc. 

By  Code  Pub.  Gen.  Laws  (Poe's  Supp.) 
art  81,  S  88f,  it  is  declared:  "Every  corpora- 
tion incorporated  after  the  twenty-first  day 
of  March,  1894,  under  any  general  or  special 
law  of  this  state,  except  cemetery  companies, 
companies  created  for  purely  benevolent  and 
charitable  purposes,  railroad  companies  and 
building  or  homestead  associations  incorpo- 
rated under  article  23  of  the  Code  of  Public 
General  Laws,  title  'Corporations'  sub-title 


'Provisions  for  the  Formation  of  Corporations' 
section  18  (class  five),  shall  pay  to  the  State 
Treasurer  for  the  use  of  the  state  a  bonus 
of  one^ighth  of  one  per  centum  upon  the 
amount  of  capital  stock  which  said  company  | 
Is  authorized  to  have,  *  *  *  said  bonus 
npaa  the  original  capital  stock  shall  be  due 
and  payable  upon  the  Incorporation  of  said 
company,  •  •  •  and  no  company  as 
aforesaid  which  shall  be  Incorporated  after 
the  twenty-first  day  of  March,  1891,  shall 
have  or  exercise  any  corporate  powers  until 
said  bonus  has  been  paid  to  the  State  Treas- 
urer." By  section  88g  it  is  provided  that. 
If  any  company  shall  fall  or  neglect  for  the 
space  of  two  months  to  pay  the  bonus  tax, 
the  Comptroller  shall  cause  suit  to  be  insti- 
tuted therefor;  and  by  section  881  it  is  de- 
clared that  If,  after  suit  brought  and  Judg- 
ment rendered  for  the  amount  of  the  bonus 
due,  the  company  shall  remain  in  default 
for  the  space  of  two  years,  "such  failure  and 
neglect  shall  be  deemed  to  amount  to  and 
shall  constitute  a  forfeiture  of  the  charter 
of  such  corporation,  and  said  charter  shall 
be  decreed  to  be  so  forfeited  and  annulled 
ipso  facto." 

Without  pausing  to  Inquire  into  the  causes 
which  led  to  that  result,  it  is  sufficient  to 
say  the  Atlantic  Trust  &  Deposit  Company 
became  insolvent,  and  upon  a  bill  being  filed 
in  equity  against  it  the  appellee  was,  on 
January  12,  1901,  appointed  receiver  to  take 
possession  of  its  books  and  assets,  and  on 
March  12th  the  receiver  was  directed  by 
an  order  of  circuit  court  No.  2  to  institute 
suits  for  the  collection  of  the  unpaid  sub- 
scriptions to  the  company's  capital  stock. 
Under  the  last-named  order  the  pending  suit 
was  brought. 

The  appellant's  ninth  plea  avers  that  the 
bonus  tax  required  by  law  to  be  paid  by  the 
Atlantic  Trust  &  Deposit  Company  was  not 
paid  until  the  12th  day  of  April,  1900,  and 
that  no  act  was  done  and  no  proceedings 
taken  by  the  Atlantic  Trust  &  Deposit  Com- 
pany after  the  payment  of  said  bonus  tax  to 
accept  the  appellant's  alleged  subscription,  or 
to  allot  the  shares  in  the  appellant's  said  al- 
leged contract  mentioned  to  the  appellant. 
The  demurrer  to  that  plea  admitted  those 
averments  to  be  true,  and  the  demurrer  was 
sustained.  The  appellant's  tenth  prayer 
reads:  "That  the  plalntilC  [the  receiver]  is 
not  entitled  to  recover  because  the  Atlantic 
Trust  &  Deposit  Company  did  not  pay  the 
bonus  on  capital  stock  required  of.  it.  un- 
der the  provisions  of  section  88f,  art.  81. 
Code  Pub.  Gen.  Laws  (Poe's  Supp.),  until  the 
17th  day  of  April,  1900,  and  no  act  to  ac- 
cept the  defendant's  subscription  or  to  allot 
him  any  shares  of  the  capital  stock  of  the 
Atlantic  Trust  &  Deposit  Ck>mpany  was  done  i 
by  the  said  corporation  after  the  payment  of  i 
the  said  tax."    That  prayer  was  rejected. 

The  precise  question  presented  by  the  de- 
murrer to  the  ninth  plea  and  by  the  appel- 
lant's  rejected  tenth  prayer   is  this:     Was 
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the  Atlantic  Trnst  ft  Depotdt  Gompany,  at 
the  time  the  appellant  offered  to  subscribe 
to  Its  capital  stock,  capable  In  law  of  making 
any  valid  contract  because  of  the  nonpay- 
ment of  the  bonus  tax,  and  did  It,  after  the 
paj-ment  of  that  tax,  accept  the  appellant's 
proposal  to  snbsciibe? 

Now,  It  is  obvious  at  a  glance— It  Is  self- 
evident— that  the  appellant's  letter  of  May 
25,  1899,  hereinbefore  transcribed,  was  a 
mere  offer  to  subscribe  to  the  capital  stock. 
It  was  not,  and  In  the  nature  of  things  it 
could  not  be,  a  definite,  unqualified  subscrip- 
tion to  25  shares  of  stock;  for  the  subscrip- 
tion was,  as  offered  to  be  made,  wholly  de- 
pendent on  an  acceptance  and  allotment  be- 
fore It  could  become  an  actual  subscription 
at  all.  Without  an  acceptance  and  an  allot- 
ment by  the  company  there  was,  and  there 
could  have  been,  no  binding  contract  to  sub- 
scribe. An  acceptance  of  the  offer  and  an 
allotment  of  the  shares,  to  be  valid,  could 
only  have  been  made  by  some  one  capable  in 
law  to  accept  and  to  allot.  In  a  word,  there 
must  have  been  two  parties  competent  to 
contract  before  there  could  be  a  contract. 
Was  the  Atlantic  Trust  and  Deposit  Gom- 
pany capable  In  law  of  accepting  the  appel- 
lant's offer  and  'of  alloting  the  shares  on 
Jane  10.  1889,  the  date  when  it  is  alleged  the 
allotment  was  made?  The  answer  to  that 
question  must  be  sought  In  the  provisions  of 
the  statutes  to  which  reference  has  already 
been  made. 

Whatever  may  be  the  terms  employed  in 
the  act  of  1898,  p.  1173,  c.  604,  under  which 
the  Atlantic  Trust  Company  was  organized, 
they  are  to  be  read  and  Interpreted  as  subordi- 
nate to,  and  not  as  a  repeal  or  modification 
of,  the  broad  and  comprehensive  provisions 
of  section  88f  et  seq.  of  article  81  of  the 
Code.  And  this  is  so  because  the  Legislature 
has  declared  that  It  should  be  so;  and  because, 
even  if  there  were  a  doubt  as  to  whether  or 
not  there  existed  a  conflict  between  the  com- 
pany's charter  and  the  general  law,  that 
doubt  would  be  resolved  against  the  corpora- 
tion according  to  the  familiar  principle  that 
a  surrender  of  the  power  ot  the  Legislature  In 
any  matter  of  public  concern  can  never  be 
presumed  from  uncertain  or  equivocal  ex- 
pressions. L.  &  N.  R.  R.  Co.  V.  Com.  of  Ky., 
161  U.  S.  685,  16  Sup.  Ct  714,  40  L.  Ed.  849. 

"Every  corporation,"  says  section  88f,  "In- 
corporated under  any  general  or  Special  law 
of  this  state,"  except  those  enumerated,  shall 
pay  the  bonus  tax,  "and  no  company  which 
shall  be  incorporated  •  •  •  shall  have 
or  exercise  any  corporate  powers  until  said 
bonns  has  been  paid  to  the  State  Treas- 
urer." Consequently  when,  without  attempt- 
ing to  repeal  or  modify  this  comprehensive 
provision,  the  General  Assembly  adopted  Act 
1888,  p.  1178,  c.  504,  wherein  it  spoke  of  the 
"corporation  hereby  created,"  and  wherein 
it  declared  that  the  persons  named  in  the  act 
and  their  successors  and  assigns  "are  hereby 
created  a  body  corporate,"  It  must  be  tmder- 


stood  that  section  88f  and  the  ofhen  hereto- 
fore dted,  are  to  be  read  into  the  act  of 
1888,  and  that  the  terms  of  the  latter  must 
be  qualified  and  narrowed  by  the  words  and 
the  Intent  of  the  former.  This  must  be  so 
unless  the  settled  policy  of  the  state  to  pro- 
hibit any  corporation  from  having  or  exercis- 
ing any  corporate  powers  until  the  bonus  tax 
Is  paid  was  designed  to  be  suspended  or  re- 
pealed as  to  the  Atlantic  Trust  Company  by 
the  phrases  quoted  from  its  charter.  But 
the  act  of  1808  distinctly  negatives  the  exist- 
ence of  such  a  design,  because  in  its  eleventh 
section  it  is  declared  that  the  Atlantic  Trust 
Gompany  shall  be  subject  at  all  times  to  all 
general  laws  applicable  to  associations  of  a 
similar  character.  It  Is  clear,  then,  that 
nothing  contained  in  the  charter  of  the  trust 
company  can  be  taken  to  limit  or  restrict  the 
force  and  the  application  of  the  general  pro- 
visions of  article  81  of  the  Code.  To  those 
provisions  attention  must  now  be  directed. 

Looking  alone  to  sections  8Sf,  8Sg,  88h, 
and  881,  and  the  terms  used  therein,  there 
ought  not  to  be  any  reasonable  doubt  as  to 
their  meaning  and  effect.  Section  88f  im- 
poses the  tax,  and  prohibits  the  company  li- 
able to  pay  It  from  having  or  exercising  any 
corporate  powers  until  the  bonns  has  been 
paid  to  the  State  Treasurer.  Section  88g 
makes  it  the  duty  of  the  Comptroller  to  sue 
for  the  tax  after  the  company  is  in  default 
for  two  months;  and  section  881  declares  that 
a  failure  to  pay  the  tax  for  two  years  shall 
constitute  a  forfeiture  of  the  charter.  Sec- 
tion 88f  prescribes  the  payment  of  the  bonus 
as  a  condition  precedent  to  the  possession  or 
the  exercise  by  any  corporation,  other  than 
the  excepted  classes,  of  any  corporate  pow- 
ers. No  company  "shall  have"— that  Is,  pos- 
sess "or  exercise,"  that  is,  use— "any  cor- 
porate powers  until  said  bonus  has  been 
paid."  It  would  be  dlflScult  to  frame  a  more 
emphatic  or  sweeping  condition  precedent. 
The  fact  that  the  company  may  be  sued  by 
the  state  for  the  tax  does  not  render  tlie 
condition  less  efficacious,  because  that  pro- 
vision was  inserted  for  the  benefit  of  the 
state,  and  not  to  relieve  the  company  from 
the  antecedent  prohibition.  Nor  does  section 
881  neutralize  or  modify  section  88f.  The 
declaration  in  section  881  that  a  default  for 
two  years  shall  be  deemed  to  amount  to  and 
shall  constitute  a  forfeiture  of  the  charter 
does  not  mean  that  a  corporation  which  dur- 
ing that  period  has  neglected  to  pay  the 
tax  still  had  a  legal  existence,  or  that  It 
had  or  could  have  exercised  any  corporate 
powers.  The  effect  of  the  section  Is  to  hold 
the  charter  suspended  for  two  years,  during 
which  time,  by  paying  the  tax,  the  company 
could  clothe  Itself  with  the  corporate  powers 
named  in  its  charter,  but  after  the  lapse  of 
which  period  every  right  to  organise  under 
the  charter  should  cease  and  be  at  an  end. 
Nothing  In  any  of  the  sections  of  article  81  of 
the  Code  qualifies  the  imperative  condition 
Imposed  by  section  88f. 
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Tliat  section  88f  Imposes  a  condition  pre- 
cedent 1b  no  longer  an  open  qneatlon  In  tills 
state.  Md.  Tube  Works  t.  West  End  Imp. 
Co.,  87  Md.  216,  39  Atl.  623,  39  U  R.  A. 
810:  "There  Is  certainly  no  doubt  that  where 
a  corporation  la  created  by  statute,  or  under 
a  general  statute,  *  •  •  which  requires 
certain  acts  to  be  done  before  It  can  be 
considered  In  esse,  there  those  acts  must 
appear  to  have  been  done  In  order  to  estab- 
lish the  corporate  existence."  Lord  v.  Es- 
sex Bldg.  Ass'n,  37  Md.  325.  No  less  em- 
phatic Is  the  case  of  The  Franklin  Fire  Ins. 
Co.  ▼.  Hart.  31  Md.  69.  By  the  charter  of 
the  iusui-ance  company  it  was  provided  that 
10  named  persons,  "and  the  subscribers  to 
the  stock  of  the  company  and  their  succes- 
sors, shall  be,  and  they  are  hereby,  declared 
to  be  a  body  corporate,  by  the  name,"  etc., 
yet  because  by  a  subsequent  section  It  was 
declared  that  as  soon  as  3,000  shares  are 
subscribed  and  paid,  or  secured  to  be  paid, 
the  company  shall  be  competent  to  trans- 
act all  kinds  of  business  for  which  It  was 
established.  It  was  held  that  the  manifest 
design  of  the  charter  was  not  simply  that 
the  company  should  not  commence  its  busi- 
ness, but  that  the  corporation  should  not 
come  into  existence  until  3,000  shares  of  the 
capital  stock  had  been  subscribed  and  paid  or 
secured  to  be  paid,  and  that  until  that  condi- 
tion was  complied  with  the  company  bad 
no  legal  being.  See  Taggart  v.  W.  Md.  R.  R. 
Co.,  24  Md.  663,  89  Am.  Dec.  760;  Plank 
Road  Co.  T.  Hoffman,  9  Md.  669;  Bonaparte 
V.  I.nke  Roland  Co.,  76  Md.  347,  23  Atl.  784. 

Inasmuch,  then,  as  the  payment  of  the 
bonus  tax  was  a  condition  precedent  to  the 
possession  and  the  exercise  of  any  corporate 
powers,  and  Inasmuch  as  the  acceptance  of 
an  offer  to  subscribe  to  the  company's  capital 
stock  and  the  allotment  of  the  stock  among 
the  proposed  subscribers  were  essentially  cor- 
porate acts,  because  both  were  necessary  to 
the  consummation  of  a  contract  between  the 
subscriber  and  the  company.  It  is  obvious 
that  prior  to  the  payment  of  the  bonus  tax, 
on  April  12,  1900,  the  Atlantic  Trust  Com- 
pany was  without  authority  to  accept  a  prof- 
fered subscription  or  to  make  an  allotment 
of  stock  amongst  persons  offering  to  sub- 
scribe therefor;  and  the  attempted  accept- 
ance and  allotment  on  June  10,  1899,  10 
months  before  the  tax  was  paid,  and  there- 
fore 10  months  before  the  company  came 
into  legal  existence,  was  a  sheer  nullity.  Be- 
ing a  nullity  no  contractual  obligation  arose, 
and  the  appellant  was  in  no  way  bound  to 
pay  for  the  25  shares  of  stock  for  which  In 
his  letter  of  May  the  25th  be  offered  to  sub- 
scribe, unless  after  the  payment  of  the  bonus 
tax,  and  therefore  after  the  corporation  actu- 
ally became  a  legal  entity  and  was  clothed 
with  corporate  powers,  including  the  power 
to  accept  offers  to  subscribe  to  its  stock,  the 
appellant  had  by  bis  own  acts  or  conduct 
recognized  himself  as,  or  asserted  that  he 
was,  a  stockholder,  and  the  trust  company 


bad  dealt  with  or  treated  blm  as  such.  But 
this  alternative  is  out  of  the  case;  for  not 
only  Is  there  no  evidence  to  sustain  it,  but 
the  clear  and  nnoontroverted  fact  is  distinct- 
ly to  the  contrary.  It  affirmatively  appears 
that  no  action  was  ever  taken  by  the  offieens 
or  directors  of  the  trust  company  looking  to 
an  acceptance  of  the  appellant's  offer  to  sub- 
scribe, other  than  the  action  of  June  10, 
1899,  when  the  company  bad  no  authority  to 
make  any  contract  at  all;  and  it  also  ap- 
pears that  appellant's  letter  of  June  the  lOtb. 
canceling  his  offer  to  subscribe,  was  In  the 
possession  of  the  company  and  was  attached 
to  the  notice  of  allotment,  and  that  npon  the 
latter  was  Indorsed  the  word  "Returned." 
And  this  is  the  situation  which  existed  when 
the  receiver  was  appointed.  No  effort  bad 
been  made  to  collect  from  the  appellant  any 
Installment  of  his  alleged  subscription  after 
the  return  of  the  notice  of  June  the  lOth  or 
after  the  date  of  his  letter  of  June  the  10th. 
In  the  face  of  these  undisputed  facts.  It  has 
not  even  been  sogKested,  much  less  could  it  be 
successfully  contended,  that  after  the  corpo- 
ration became  a  legal  entity  by  the  payment 
of  the  bonus  tax  in  April,  1900,  there  was 
any  act  done  by  It  which  converted  the  ap- 
pellant's withdrawn  offer  to  subscribe  into  a 
binding  contract  of  subscription. 

It  Is,  however,  objected  that  inasmuch  as 
before  tills  suit  was  brought  the  bonus  tax 
bad  been  paid,  whereby  what  was  prior 
thereto  not  a  corporation  became  a  corpora- 
tion, the  subscriptions  to  the  capital  stock 
antecedently  made  ripened  into  binding  obli- 
gations when  the  corporation  did  come  into 
existence.  This  proposition  Is  stated  in  the 
appellee's  brief  in  these  words:  "And,  how- 
ever it  may  be  as  to  contracts  or  attempted 
contracts  with  third  parties.  It  Is  well  set- 
tled In  this  state  that  a  subscription  to  the 
capital  stock  of  a  corporation,  made  prior  tc 
the  coming  Into  existence  of  the  corporation, 
will  become  binding  when  the  corporation 
does  come  Into  existence,  and  that  action 
may  be  maintained  by  the  corporation  upon 
such  subscription."  To  sustain  this  the  case 
of  Hughes  V.  An.  Mfg.  Co.,  34  Md.  325,  was 
cited.  But  It  will  be  observed  that  there  is 
a  clear  distinction  between  the  proposition 
stated  in  the  brief  and  the  one  which  must 
be  upheld  before  this  suit  can  be  maintained. 
A  subscription  to  stock  to  be  valid  must  be  a 
contract  between  parties  competent  to  con- 
tract. If  invalid  when  made  by  reason  of 
the  want  of  competent  parties  to  make  it.  it 
canrot  become  valid  or  binding  by  the  mere 
subsequent  creation  of  a  party  which,  when 
created,  would  be  competent  to  contract 
The  contention  In  the  case  at  bar  taciOy 
concedes  the  invalidity  of  the  subscription 
when  made,  but  asserts  that  the  formation 
of  the  corporation  afterwards  converted  M-hat 
was  originally  invalid  into  a  binding  obliga- 
tion. It  Is  true  that  when  subscriptlors  are 
made  to  form  a  corporation  and  to  take 
stock  therein  the  contract  is  made  by  the  sub- 
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Bcribers  witb  each  other,  the  consideration 
of  which  Is  the  right  to  a  given  number  of 
shares  upon  the  incorporation  of  the  com- 
pany, and  the  subscriptions  constitute  a  con- 
tinuing offer  to  the  proposed  corporation, 
that  ultimately  ripens,  upon  acceptance  after 
an  Incoriwratton  is  perfected,  into  a  con- 
suuimnted  contract  It  is  because  such  sub- 
scriptions—that is,  those  made  In  anticipa- 
tion and  for  the  purpose  of  forming  a  coriH)- 
ratlon— are  binding  between  the  co-subscrib- 
ers that  one  or  more  of  the  co-subscrlbers 
cannot  be  discharged  therefrom  without  the 
assent  of  the  others.  Ang.  &  Ames  on  Corps. 
S  523.  In  the  case  of  Hughes  v.  An.  Mfg. 
Co.,  supra,  it  appeared  that  articles  of  incor- 
poration were  framed  under  the  general  in- 
corporation law,  and-  appended  to  the  certifi- 
cate were  the  subscriptions  of  Hughes  aud 
the  other  projectors  of  the  company.  Those 
subscriptions  were  thus  made  prior  to,  but 
in  contemplation  of,  becoming  incorporated. 
In  an  action  brought  by  the  company  after 
Its  incorporation  to  compel  Hughes  to  pay 
for  the  shares  subscribed  for  before  the  in- 
corporation of  the  company,  it  was  contended 
that  the  subscription  was  not  binding,  be- 
cnuse  the  law  under  which  the  company  was 
formed  did  not  require  or  contemplate  any 
subscriptions  prior  to  the  factum  of  incorpo- 
ration, and  because  a  subscription  thus  made 
stood  on  a  different  footing  from  one  made 
under  an  act  passed  by  the  Legislature 
wherein  provision  was  made  for  the  taking 
of  subscriptions  by  commissioners  or  per- 
sons named  in  the  statute.  This  court  pro- 
ceeded to  show  that  there  was  no  difference 
between  subscrlptlous  made  in  contemplation 
of  an  Incorporation  under  the  general  law 
and  those  made  in  contemplation  of  the 
granting  of  a  charter  by  the  General  Assem- 
bly. "In  each  case,"  it  was  said,  "the  con- 
tract is  made  by  the  subscribers  with  each 
other,  the  consideration  of  which  is  the  right 
to  a  given  number  of  shares  upon  the  incor- 
poration of  the  company,  whether  it  be  under 
a  special  or  a  general  act  of  the  Legislature. 
And  hence  in  the  several  states  where  this 
question  has  arisen  upon  subscriptions  to  a 
certificate  or  articles  of  association,  formed 
for  the  purpose  of  being  Incorporated  under 
a  general  corporation  law,  it  has  been  held 
that  such  subscriptions  are  binding  and  may 
be  enforced  after  the  organization  of  the 
company."  34  Md.  32R.  The  ruling  thus 
made,  whilst  undoubtedly  sound  and  in  ac- 
cord with  well-considered  precedents,  has  no 
application  to  this  case,  for  the  very  obvious 
reason  that  the  subscriptions  and  the  offers 
to  subscribe  to  the  stock  of  the  Atlantic 
Trust  Company  were  not  made  either  in  con- 
templation of  a  c&arter  being  granted  by  the 
General  Assembly  or  in  contemplation  of  an 
Incorporation  under  the  general  law;  but  all 
were  made,  or  the  offers  to  subscribe  were 
based,  upon  the  distinct  assumption  or  the- 
ory that  there  was  then  in  existence  a  cre- 
ated, subsisting  body  corporate,  Itself  capable 


of  entering  into  valid  contracts  with  sub- 
scribers to  its  capital  stock.  There  was  nc 
contract  by  the  subscribers  with  each  other; 
but  there  were  attempts  to  make  separate 
contracts  between  the  company  and  each 
subscriber,  though  under  the  positive  provi- 
sions of  the  Code  the  company  did  not  have 
and  could  not  exercise  any  corporate  power 
whatever,  and  was  not  legally  In  existence 
as  a  corporation  at  the  time. 

Eutertnining  these  views,  it  of  course  fol- 
lows that  there  was  error  committed  in  sus- 
taining the  demurrer  to  the  ninth  plea,  and 
in  refusing  to  grant  the  appellant's  tenth 
prayer,  as  well  as  in  granting  the  appellee's 
first  instruction,  which  wholly  ignored  this 
question.  The  Judgment  will  be  reversed  be- 
cause of  the  errors  indicated,  and,  as  no  re- 
covery can  be  had  against  the  appellant,  ^ 
new  trial  will  not  be  awarded. 

Judgment  reversed,  with  costs  above  and 
below,  without  awarding  a  new  trial. 


WEST  VIHGINIA  CENT.  &  P.  BY.  CO.  v. 

STATE,    to   Use   of   FULLER. 

(Court  of  Appeals   of  Maryland.    March  31 

1903.) 

RAILROADS— PERSONAL  INJURIES— CARS  RTJN- 

NINO  OFF  RIGHT  OP  WAY— LIABIL- 

ITT— INSTRUCTIONS. 

1.  Where  the  rear  ears  of  a  train  break  loose 
while  the  train  is  proceeding  up  a  grade,  and 
come  back  down  the  grade  at  a  high  rate  of 
■peed,  and  strike  a  car  of  another  train,  which 
has  started  to  pull  out  from  a  siding  onto  the 
main  track,  derailing  it  and  driving  it  beyond 
the  railroad's  right  of  way  into  the  yard  of  an 
adjoining  owner,  killing  a  boy  who  is  lawfully 
standing  there,  the  railroad  is  liable,  it  not 
appearing  that  an  unavoidable  accident  was  the 
cause  of  the  injury.    ' 

2.  A  prayer  ia  properly  refused  If  the  theory 
advanced  by  it  is  covered  by  other  prayers 
which  are  granted. 

3.  The  failure  of  a  railroad  company  to  keep 
its  cars  on  its  right  of  way  is  itself  negligence, 
and  one  injured  need  not  show  that  there  has 
been  antecedent  negligence  producing  the  ulti- 
mate negligent  act. 

4.  An  instruction  that  if  the  jury  find  from 
the  evidence  that  on  or  about  a  certain  day  M., 
under  the  age  of  21.  was  killed  by  the  cars 
of  the  defendant  while  operated  by  its  agents 
on  its  road,  and  that  the  equitable  plaintiff 
herein  is  related  to  him  in  the  manner  as  set 
forth  in  the  pleadings,  and  that  the  said  killing 
resulted  from  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  agents  of  the  de- 
fendant, and  not  from  the  want  of  ordinary 
care  and  prudence  of  the  deceased,  directly 
contributing  to  the  accident  then  plaintiff  is 
entitled  to  recover,  while  very  general,  is  not 
reversible  error. 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;   Edward  Stake,  Judge. 

Action  by  the  state  of  Maryland,  for  the 
use  of  Ida  F.  Fuller,  again.-..t  the  West  Vlr- 
giula  Central  &  Pittsburg  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  action  was  brought  to  recover  for  the 
negligent  killing  of  Melville  W.  Fuller,  a  boy 
14  years  old. 
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The  following  are  the  prayers  referred  to 
In  the  opinion  of  the  court. 

PlalntifC'B  prayer:  "If  the  Jury  And  from 
the  evidence  that  on  or  about  the  8th  day  of 
July,  1901,  Melville  Fuller,  under  the  age  of 
21  years,  was  killed  by  the  cars  of  the  de- 
fendant while  operated  by  its  agents  on  its 
road,  and  that  the  equitable  plaintifT  herein 
is  related  to  him  in  the  manner  as  set  forth 
in  the  pleadings,  and  that  the  said  killing 
resulted  from  the  want  of  ordinary  care  and 
prudence  on  the  part  of  the  agents  of  the 
defendant,  and  not  from  the  want  of  or- 
dinary care  and  prudence  of  the  deceased, 
directly  contributing  to  the  accident,  that 
then  the  plaintiff  is  entitled  to  recover  in 
this  cause." 

Defendant's  first  prayer:  "The  defendant, 
by  its  counsel,  prays  th^  court  to  Instruct 
the  jury  that  the  plaintiff  has  offered  no  evi- 
dence in  this  case  legally  sufficient  to  entitle 
it  to  recover,  and  their  verdict  must  be  for 
the  defendant." 

Defendant's  second  prayer:  "And  further 
prays  the  court  to  instruct  the  Jury  that  there 
is  no  evidence  in  tliis  case  of  any  such  neg- 
ligence on  the  part  of  the  defendant  in  the 
discharge  of  its  legal  obligations  to  the  de- 
ceased, or  to  the  equitable  plaintiff  in  this 
case,  as  entitles  the  plaintiff  to  recover  in 
this  action." 

Defendant's  third  prayer:  "And  further 
prays  the  court  to  instruct  the  Jury  that  If 
they  find  from  the  evidence  that,  at  the  time 
of  the  accident  sued  for,  the  defendant  was 
operating  a  railroad  through  the  suburbs  of 
the  village  of  Luke,  in  Allegany  county,  and 
that  immediately  west  of  its  main  track  It 
had  a  siding  opposite  the  house  of  a  certain 
Mr.  Rogers,  and  tliat  the  boy,  Melville  W. 
B^iller,  for  whose  death  this  suit  is  brought, 
was  standing  on  the  company's  right  of  way 
between  the  fence  of  said  Rogers'  lot  and 
said  siding,  waiting  for  a  train  of  cars  which 
was  then  on  said  Biding  to  move  off  the  same 
so  that  he  could  cross  the  same  with  a  bucket 
of  water  to  the  automobile  works  on  the 
east  side  of  said  railroad,  and  that  while  said 
boy  was  so  standing  there  part  of  the  cars 
of  freight  train  of  the  defendant  which  had 
gone  up  the  track  about  a  quarter  of  a  mile 
broke  loose  from  the  train  to  which  they 
were  attached  and  ran  back  down  the  main 
line  of  said  track,  and  that  Just  before  said 
cars  broke  loose  and  ran  back  said  train 
which  had  been  standing  on  said  siding  was 
pulled  onto  the  main  track  going  east  by 
the  servants  of  the  defendant,  and  had  all 
gotten  off  of  said  siding  onto  said  main  track 
except  one  car  and  the  caboose  on  the  rear 
end  of  said  east-bound  train,  and  that  said 
cars  so  running  back  on  said  main  track  stde- 
wlped  and  struck  said  caboose  and  knocked 
it  over  against  and  upon  said  boy,  where  and 
while  he  was  so  standing  on  the  west  aide  of 
said  siding  waiting  to  cross  the  track,  where- 
by said  boy  was  killed,  still  the  plaintiff  Is 


not  entitled  to  recover,  even  though  the  Jury 
shall  further  find  that  at  the  time  he  was 
waiting  to  cross  said  track  and  for  a  long 
time  before  there  was  a  path  or  walk  acroes 
the  right  of  way  of  the  tracks  of  the  defend- 
ant from  the  property  of  said  Rogers  over  to 
said  automobile  works,  over  which  persons, 
together  with  the  said  boy,  were  accnstomed 
to  pass  and  repass,  and  over  which  said  boy 
on  said  occasion  was  waiting  to  pass,  and 
even  if  the  Jury  «hall  further  find  that  none 
of  the  cars  which  broke  away  from  said 
train  and  ran  back  on  the  main  track  were 
equipped  with  air  brakes,  or  connected  up 
with  air-brake  connections,  with  the  balance 
of  said  train  from  which  they  had  just 
broken." 

Defendant's  siztb  prayer:  "And  the  de- 
fendant fiu-ther  prays  the  court  to  instruct 
Jury  that  under  all  the  circumstances  of  this 
case  the  defendant  owed  no  duty  to  the  de- 
ceased, or  to  the  equitable  plaintiff,  to  equip 
its  cars,  or  any  of  them,  with  air  brakes,  in 
the  running  of  its  trains;  and  even  If  the  j 
Jury  believe  from  the  evidence  that  the  de- 
fendant failed  so  to  equip  its  cars,  and  that 
the  death  of  the  said  Fuller  boy  resulted 
from  that  failure,  yet  the  plaintiff  Is  not  en- 
titled to  recover." 

Defendant's  seventh  prayer:  "And  the  de- 
fendant further  prays  the  court  to  Instruct 
the  Jury  that  even  if  they  shall  find  that 
the  cars  which  broke  loose  and  ran  back  were 
not  equipped  with  air  brakes,  and  If  they  | 
had  been  so  equipped  they  would  have  stop- 
ped, and  not  run  back,  resulting  in  the  col-  ; 
llsion  testified  to  by  the  witnesses,  yet  that 
the  direct  and  proximate  cause  of  the  ac- 
cident was  the  parting  of  the  cars  from  the 
train,  and  not  the  failure  to  have  said  cars 
equipped  with  air  brakes,  and  there  being 
no  sufficient  evidence  In  this  case  to  show 
that  the  parting  of  the  train  was  due  to  any 
negligence  of  the  defendant,  the  plaintiff  is 
not  entitled  to  recover." 

Defendant's  eighth  prayer:  "And  further 
prays  the  court  to  Instruct  the  Jury  that  if 
they  find  that,  but  for  the  Intervention  of 
the  train  going  east,  the  cars  which  broke  off 
and  ran  back  would  have  gone  on  down  the 
main  track  of  the  defendant's  railroad,  and 
done  no  Injury  to  the  deceased,  then  the 
plaintiff  is  not  entitled  to  recover,  even 
though  the  Jury  may  find  that  the  cars  which 
ran  back  and  struck  the  intervening  train 
were  not  equipped  wuh  air  brakes,  unless  the 
Jury  further  find  that  in  drawing  said  east- 
bound  train  out  of  the  siding  on  to  the  main 
track  the  servants  of  the  defendant  were 
guilty  of  negligence  in  so  doing." 

Defendant's  ninth  prayer:  "And  further 
prays  the  court  to  instruct  the  Jury  that 
there  Is  no  evidence  In  this  case  legally  suf- 
ficient to  show  that  the  servants  of  the  de- 
fendant were  guilty  of  any  negligence,  under 
the  circumstances,  In  drawing  said  east- 
bound  train  from  the  siding  on  to  the  main 
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track,  or  that  tbe  parting  of  said  train  was  In 
any  way  caused  by  the  negligence  of  the 
defendant."  , 

Argued  before  McSHERRY,  C.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEAROH. 
SCHMUCKER,  and  JONES.  JJ. 

Benjamin  A.  Richmond  and  C.  W.  Dally, 
for  appellant  D.  James  Blacklston  and  D. 
J.  Lewis,  for  appellee. 

McSHERRY,  J.  This  Is  a  personal  Injury 
case.  All  the  questions  Involved  arise  on  the 
instructions  granted  and  on  the  prayers  re- 
jected by  the  trial  court,  and  they  are 
brought  np  by  tbe  one  Mil  of  exceptions 
which  the  record  contains.  The  legal  prin- 
ciples that  must  control  the  final  decision  are 
perfectly  familiar,  and  tbe  only  difficulty  pre- 
sented springs,  as  is  generally  the  case,  from 
the  application  of  those  principles  to  the  pe- 
culiar facts  of  the  occurrence.  A  brief  state- 
ment of  the  facta— both  those  which  are  un- 
controverted  and  those  which  are  disputed— 
will  now  be  made,  as  they  famish  the  basla 
of  tbe  discussion  wbich  will  follow. 

The  appellant  is  a  railroad  company  whose 
road  extends  from  Cumberland,  in  the  Btat6 
of  Maryland,  southwardly  to  West  Virginia 
Junction,  and  thence  on  to  BIklns,  In  the 
state  of  West  Virginia.  The  accident  out  of 
which  this  case  grew  happened  near  the  town 
of  Luke,  in  Allegany  county.  At  the  place  of 
tbe  accident  there  Is  a  siding  used  to  let 
trains  going  In  opposite  directions  pass.  On 
the  day  the  injury  was  Inflicted  a  train  of 
49  freight  cars,  33  of  which  were  loaded 
with  steel  rails  and  16  of  which  were 
«mpty,  was  proceeding  southwardly  towards 
West  Virginia  Junction  up  a  considerable 
grade,  whilst  a  train  of  empty  freight  cars, 
destined  northwardly,  stood  on  the  siding 
waiting  for  tbe  south-bound  train  to  pasa. 
Upon  one  side  of  the  railroad  track  an  anto- 
moblle  works  was  located.  Upon  the  (q;>po- 
aite  side  of  the  track  a  man  by  the  name  of 
Rogers  lived.  The  men  employed  at  the  au- 
tomobile works  got  their  drinking  water  from 
a  well  in  the  yard  of  Rogers.  Melville  W. 
Fuller,  a  boy  of  little  more  than  14  years  of 
age,  was  employed  at  tbe  automobile  works 
to  carry  water  from  tbe  Rogers'  well  to  the 
works  for  the  use  of  the  workmen  there. 
To  go  from  the  works  to  the  well  he  was 
compelled  to  cross  tbe  main  track  and  the 
siding  by  a  path  used  by  him  and  others, 
though  the  path  was  not  a  regular  public  or 
private  crossing.  On  July  8th,  1901,  the  boy 
crossed  tbe  two  tracks  with  a  bucket  in  bis 
band  to  get  water.  Before  he  could  return 
the  north-bound  train  of  empty  freight  cars 
Imcked  Into  the  siding,  and  the  south-bound 
train  of  loaded  and  empty  freight  cars  pass- 
ed, going  np  a  heavy  grade.  This  latter 
train  was  hauled  by  two  engines,  one  of 
which  was  In  front  and  the  other  was  some 
six  or  seven  cars  back  from  the  front  After 
It  had  passed  the  switch  the  train  of  empties 


standing  on  the  siding  started  to  pnll  out 
Tbe  boy  all  this  while  was  standing  accord- 
ing to  the  contention  of  the  railroad  com- 
pany on  Its  right  of  way,  but  according  to 
the  contention  of  the  appellee  in  tbe  yard  of 
Rogers,  waiting  for  the  two  trains  to  clear 
the  crossing  at  the  path  so  that  he  might  re- 
turn with  his  bucket  of  water  to  the  automo- 
bile works.  After  the  south-bound  train  had 
passed  some  distance  up  the  grade,  six  or 
eight  of  the  rear  cars  broke  loose  and  came 
back  at  a  high  rate  of  speed,  and  as  the  train 
of  empties  had  not  entirely  cleared  the  siding 
the  caboose  of  tbe  former  struck  with  a  glan- 
cing blow  the  caboose  of  tbe  latter,  derail- 
ing both,  and  driving  the  last-named  caboose 
over  Into  tbe  yard  of  Rogers.  It  fell  upon 
the  boy,  and  instantly  crushed  him  to  death. 
This  salt  was  then  brought  In  the  name  of 
tbe  state  for  the  use  of  the  boy's  widowed 
mother  against  the  railroad  company  to  re- 
cover damages  for  tbe  injury  she  sustained 
by  the  death  of  her  son.  It  was  shown  that 
whilst  most  if  not  all,  of  the  cars  In  the 
south-bound  freight  train  were  equipped  with 
air  brakes,  nil  of  those  so  equipped  were  not 
coupled  np  with  the  air;  and  It  was  proved 
that  if  the  air  brakes  bad  been  properly 
coupled  up,  the  moment  the  train  parted 
both  sections  of  it  would  have  instantly 
stopped,  and  the  collision  which  ensued  would 
have  been  avoided,  and  the  boy  would  not 
have  been  killed.  It  was  not  shown  by  the 
appellee  what  caused  the  six  or  eight  rear 
cars  of  the  south-bound  train  to  part  from 
the  other  cars,  nor  did  the  appellant  offer  any 
explanation  of  that  occnrrence. 

At  tbe  close  of  the  evidence  tbe  appellee 
offered  one  prayer,  which  was  granted,  and 
the  appellant  offered  ten,  of  which  the 
fourth,  fifth,  and  tenth  were  granted  and  tbe 
others  were  rejected.  The  verdict  and  the 
Judgment  thereon  being  In  favor  of  the  ap- 
pellee, the  appellant  appealed,  and  tbe  rul- 
ings of  the  trial  court  in  granting  the  appel- 
lee's prayer,  and  in  refusing  to  grant  the  ap- 
pellant's first  second,  third,  sixth,  seventh, 
eighth,  and  ninth  prayers,  are  assigned  as 
errors  for  review  in  this  court.  The  prayers 
will  be  found  set  out  at  length  in  the  re- 
porter's statement  of  tbe  case. 

The  first  and  second  prayers  of  tbe  appel- 
lant go  to  right  of  recovery,  and  were  de- 
signed to  withdraw  the  case  from  the  jury, 
on  the  ground  that  no  legally  sufficient  evi- 
dence had  been  adduced  to  show  negligence 
on  the  part  of  the  appellant  in  the  discharge 
of  its  legal  obligations  to  the  deceased  boy  or 
to  bis  mother.  This  opens  up  the  whole  law 
of  the  controversy. 

Of  course  there  can  be  no  negligence  where 
there  is  no  duty  that  is  due;  for  negligence  Is 
the  breach  of  some  duty  that  one  person  owes 
to  another.  It  Is  conswiuontly  relative  and 
can  have  no  existence  apart  from  some  duty 
expressly  or  impliedly  imposed.  In  every  in- 
stance, before  negligence  can  be  predicated  of 
a  given  act,  back  of  the  act  must  be  sought 
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and  fonnd  a  duty  to  the  Indlrldual  complain- 
ing, the  observance  of  which  duty  would 
have  averted  or  avoided  the  injury.  Thto 
has  been  so  often  stated  that  It  is  not  deemed 
necessary  to  elaborate  It  As  the  duty  owed 
varies  with  circumstances  and  with  the  re- 
lation to  each  other  of  the  individuals  con- 
cerned, so  the  alleged  negligence  varies,  and 
the  act  complained  of  never  amounts  to  neg- 
ligence In  law  or  In  fact,  If  there  has  been  no 
breach  of  duty.  Thus  the  duty  due  by  a 
common  carrier  to  Its  passengers  Is  entirely 
different  from  the  duty  owed  by  the  same  car^ 
rler  to  a  trespasser  on  Its  right  of  way,  and 
therefore  an  act  which  in  the  first  Instance 
would  be  negligent  because  a  breach  of  the 
particular  duty  there  due  would  not  be  negli- 
gent In  the  second  Instance,  simply  because 
the  same  duty  Is  not  due.  The  duty  owed  to 
a  trespasser  on  a  right  of  way  is  measurably 
less  than  the  duty  owed  to  the  same  person 
when  not  a  trespasser,  but  when  entirely  off 
the  right  of  way.  As  said  by  this  court  In 
West  Md.  R.  R.  Co.  v.  Kehoe,  83  Md.  434, 
35  Atl.  94:  "A  railway  company  Is  not 
bound  to  anticipate  that  a  person  will  be  neg- 
ligently or  wrongfully  on  Its  tracks,  but  If  its 
servants  see  a  person  In  a  place  of  peril  on 
the  right  of  way  then  the  duty  arises  to  avoid 
Injuring  him  if  possible.  But,  to  recover  for 
an  injury  sustained  when  In  such  a  position, 
the  plaintiff  must  show  (1)  that  the  com- 
pany's servants  had  knowledge' of  his  peril; 
(2)  that  they  bad  knowledge  in  time  to  avoid 
the  injury;  (3)  that  they  then  failed  to  exert 
proper  care  to  avoid  the  injury."  This  doc- 
trine, stated  even  more  broadly,  the  appel- 
lant bad  the  full  benefit  of  in  its  fifth  instruc- 
tion; for  the  Jury  were  there  told  that  if  the 
boy  was  on  the  right  of  way  the  appellee 
would  not  be  entitled  to  recover,  although 
the  death  of  the  boy  was  the  result  of  the 
appellant  company  not  having  air  brakes  on 
the  cars  that  became  detached  from  the  train, 
"or  the  result  of  defective  appliances  or  ma- 
chinery." But  whilst  the  measure  of  duty 
due  by  a  railroad  company  to  a  trespasser  Is 
as  stated  in  Kehoe's  Case,  sapra,  there  is 
manifestly  a  higher  duty  due  by  railroad 
companies  to  persons  on  their  own  premises 
or  lawfully  on  the  premises  of  others.  So 
use  your  own  rights  and  property  as  to  do  no 
injury  to  tliose  of  others  Is  a  maxim  of  the 
law  which  Imposes  upon  a  railroad  company 
a  duty  towards  the  public  and  towards  each 
individual  who  Is  not  himself  a  wrongdoer, 
and  which  is  no  less  binding  than  when  ap- 
plied to  natural  persons  in  their  ordinary  re- 
lations. Numerous  illustrations  of  the  appli- 
cation of  this  doctrine  might  be  given,  hot  a 
few  familiar  ones  will  sufllce.  The  maxim, 
thongh  not  as  applying  to  a  railroad  com- 
pany, was  cited  and  adopted  generally  by  this 
court  in  Scott  v.  Bay,  3  Md.  446.  That  was 
a  suit  brought  to  recover  damages  which  the 
plaintiff  sustained  by  the  quarrying  of  stone 
by  the  defendant  on  the  letter's  own  prem- 
ises.   The  blasting  threw  large  quantities  of 


stone  <»i  the  plaintilTs  land.  The  defendant 
asked  the  lower  court  to  Instruct  the  jury 
that  the  defendant  had  a  right  to  qnarr; 
stone  from  his  quarries,  and  that  tbe  plain- 
tiff could  not  recover  for  any  Injury  be  sua- 
talned  in  consequence  of  sncb  quarrying,  if 
the  Jury  believed  that  proper  precautions 
were  used  in  working  tbe  quarries,  and  that 
such  injuries  were  sustained  without  default 
of  the  defendant.  The  prayer  was  rejected, 
and  on  appeal  that  court  said:  "In  the  first 
place,  there  is  no  sufficient  evidence  in  tlie 
record  to  warrant  such  a  prayer,  that  proper 
precautions  were  used  in  working  the  quar- 
ries. But,  if  proper  precautions  bad  been 
taken,  they  would  still  constitute  no  vindir-a- 
tion  of  the  defendant  for  the  injuries  result- 
ing to  the  plaintiff.  Unless  a  party  can  show 
a  right,  either  in  the  nature  of  a  presiuned 
grant  or  easement,  or  In  some  other  mode, 
to  use  his  property  In  a  particular  way,  be 
cannot  use  It  in  that  particular  way.  If  it  oc- 
casions injury  to  his  neighbors  in  tbe  quiet 
enjoyment  of  their  legal  rights  and  privileges, 
and  it  makes  no  difference  whether  precau- 
tions were  used  or  not  to  prevent  the  injury 
complained  of."  The  same  principle  under-  j 
lies  the  decision  of  B.  &  P.  R.  R.  Co.  v.  Bea- 
ney,  42  Md.  117.  There  the  railroad  com- 
pany had  been  given  authority  to  construct 
a  tunnel  under  Wilson  street,  in  tbe  city  of 
Baltimore.  In  doing  the  work  the  walls  of 
Reaney's  house  were  Injured.  The  bouse 
stood  on  Madison  avenue,  nearly  25  feet 
northwest  of  Wilson  street,  with  another 
dwelling  intervening  between  it  and  Wilson 
street.  The  excavation  made  for  the  tunnel 
did  not  come  within  something  over  25  feet 
of  Reaney's  house,  but  did  approach  quite 
near  the  one  adjoining  It  The  walls  of  the 
latter  settled,  and  that  caused  the  walls  of 
Reaney's  house  to  crack.  Reaney  sued  the 
company  for  the  damage  thus  Inflicted,  and 
recovered  a  judgment.  On  appeal  the  judg- 
ment was  affirmed,  and  this  court,  speaking 
through  Judge  Alvey,  said:.  "That  there  was 
no  negligence  or  want  of  care  in  doing  the 
work  Is  no  answer  In  a  case  like  this. 
•  *  *  That  the  excavation  of  the  street 
for  the  tunnel  was  lawful,  and  done  In  a 
lawful  manner  at  the  time,  can  constitute  no 
defense  to  this  action,  if  damages  actually 
resulted  from  the  work.  There  are  many 
cases  In  which  an  act  may  be  perfectly  law- 
ful in  Itself,  and  will  continue  to  be  so  until 
damage  has  been  done  to  the  property  or 
person  of  another,  but  from  the  moment  such 
damagt  arises  the  act  becomes  unlawful, 
and  in  an  action  Is  maintainable  for  tbe  In- 
jury." And  Bonoml  v.  Backhouse,  El.  BI. 
&  El.  622,  Smith  v.  Thackerah,  L.  R.  1  C.  P. 
6C4,  and  Add.  on  Torts,  9,  are  cited.  The 
same  doctrine  was  applied  at  an  early  date 
in  actions  of  trespass.  Thus,  ta  trespass 
quare  clausum  fregit,  the  defendant  pleaded 
that  he  had  land  adjoining  the  plaintilTs 
close,  and  uiwn  It  a  hedge  of  thorns;  that  he 
cut  the  thorns,  and  that  they,  ipso  invito,  tell 
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apon  the  plalstUTB  land,  and  the  defoidant 
took  them  off  as  soon  as  he  could,  which  was 
the  same  trespass,  etc.  Op  demurrer  Judg- 
ment was  Klven  for  the  plalotlff,  on  the 
ground  that,  though  a  man  may  do  a  lawtul 
tiling,  yet.  If  any  damage  thereby  befalls  an- 
other, he  shall  be  anaw(>r»hle  if  he  could 
tuive  avoided  It  Broom's  Leg.  Max.  161,  and 
caRes  there  cited.  It  is  true  these  last  cases 
'were  la  trespass,  and  the  declaration  now  be- 
fore us  Is  In  case.  But  the  prayers  at  pres- 
ent under  consideration  are  demurrers  to  the 
evidence,  and  make  no  reference  to  the  plead- 
ings; hence  the  right  to  recover  depends  not 
upon  the  form  of  the  action  or  the  state  of 
the  pleadings,  but  solely  upon  the  case  made 
by  the  proof.  Balto.  Bldg.  Ass'n  v.  Grant,  41 
Md.  509;  Leopard  v.  Canal  Co.,  1  Gill,  222. 

There  is  another  class  of  cases,  more  akin 
to  the  one  stated  in  the  declaration  In  this 
record,  wherein  It  has  been  recognized  as  the 
settled  law  that  when  an  injury  results  from 
the  negligent  performance  of  a  lawful  act  a 
right  of  action  arises  by  reason  of  the  negli- 
gence. B.  &  P.  R.  R.  Ca  V.  Reaney,  42  Md. 
130;  Leader  t.  Mozton,  3  Wils.  461;  Jones  t. 
Bird,  5  Bam.  &  Aid.  837;  Lawrence  t.  Ct. 
N.  R.  Co.,  16  Q.  B.  653.  The  running  of  Its 
trains  by  the  railroad  company  was  a  lawful 
act;  but  was  there  negligence  in  permitting 
some  of  its  cars  to  be  hurled  outside  of  the 
right  of  way,  whereby  the  Injury  was  inflict- 
ed? It  must  be  borne  in  mind  that  we  are 
dealing  with  a  demurrer  to  the  evidence,  and 
as  there  was  some  proof  froqi  which  the  Jury 
could  conclude  that  the  boy,  when  killed, 
was  not  on  the  right  of  way,  it  must  be  as- 
sumed as  a  fact  that  he  was  not 

Let  us  see,  then,  first,  what  caused  the 
death;  and,  secondly,  what  duty  due  by  the 
appellant  was  disregarded  by  it 

It  is  obvious  that  the  injury  would  not 
have  happened  If  the  rear  cars  of  the  south- 
bound train  had  not  become  detached  from 
those  in  front  of  them,  or  If  the  detached 
cars  bad  been  equipped  with  air  breaks  In 
working  order,  or  If  Just  at  the  precise  mo- 
ment of  the  collision  the  caboose  of  .the 
north-bound  train  had  been  clear  of  the  sid- 
ing and  on  the  main  track,  because  the 
glancing  blow  which  threw  the  caboose  to 
the  side  could  not  have  been  given.  The 
concurrence  of  these  three  things  produced 
the  Injury.  Whilst  each  was  prior  In  point 
of  time  to  the  one  that  succppded  it,  when 
measured  by  minutes,  or  perhaps  seconds, 
all  together  constituted  the  efficient  cause, 
but  for  the  occurrence  of  which  the  boy 
would  not  have  been  killed.  No  independent 
act  emenatlng  from  some  other  agency  than 
the  defendant  Itself  Intervened  to  give  rise 
to  the  application  of  the  doctrine  of  proxi- 
mate and  remote  cause,  because  all  three  acts 
which  combined  to  produce  the  death  were 
acts  of  the  appellant. 

Now,  it  would  se^n  to  be  a  perfectly  plain 
daty  of  a  railroad  company  to  keep  its  cars  on 
the  rails  laid  on  Its  right  of  way,  or,  at  least, 
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to  keep  them  within  the  limits  of  its  right 
of  way.  Every  abutting  land  proprietor  has 
a  right  to  insist  that  this  shall  be  done,  so 
that  is  using  the  dangerous  agencies  em- 
ployed in  operating  the  road  his  person  and 
property  may  not  be  injuriously  affected. 
This  duty  is  due  not  only  to  the  abutting 
landowner,  but  to  every  individual  lawfully 
on  contiguous  property  to  the  right  of  way. 
It  Is  thei-efore  a  duty  due  to  every  person 
along,  or  who  may  be  passing  along,  but  not 
ou,  the  right  of  way.  And  this  duty  springs 
out  of  the  obligation  upon  the  company  to  so 
use  its  own  rights  and  property  as  not  tc 
Injure  the  rights  or  the  property  of  others. 
Starting  with  that  duty,  it  is  clear  when  a 
car  has  by  a  collision  been  hurled  outside 
the  right  of  way,  and  an  injury  has  been 
Inflicted  on  one  lawfully  there,  a  breach  of 
duty  has  occurred,  and  consequently  there 
has  been  negligence,  and  for  the  Injury  thus 
inflicted  an  action  will  He  unless  it  be  shown 
that  an  unavoidable  accident  was  the  efll- 
clent  cause  of  the  Injury.  No  effort  was 
made  to  do  this,  and  therefore  it  does  not 
become  necessary  to  trace  back  of  the  breach 
of  duty  which  occasioned  the  Injury  the 
causes  which  produced  that  breach,  or  to 
ascertain  whether  the  causes  of  the  cause 
were  themselves  acts  of  negligence. 

From  the  views '  we  have  expressed  it  is 
quite  clear,  in  the  light  of  the  conflicting  evi- 
dence as  to  whether  the  boy  was  within  or 
outside  of  the  right  of  way,  that  the  court 
was  entirely  right  in  refusing  to  withdraw, 
the  case  from  the  consideration  of  the  Jury, 
and  it  only  remains  to  Inquire  whether  there 
was  any  error  in  the  other  rulings  to  whlcL 
exception  was  reserved. 

The  appellant's  third  prayer  proceeds  upon 
the  theory  that  If  the  boy  was  standing,  when 
killed,  within  the  company's  right  of  way, 
then  no  cause  of  action  exists,  even  though 
the  cars  which  broke  away  from  the  south- 
bound train  and  collided  with  the  other  train 
were  not  provided  with  air  brakes  or  con- 
nected up  with  the  air-brake  appliances. 
There  was  no  error  In  rejecting  that  prayer, 
for  the  plain  reason  that  its  theory  was  dis- 
tinctly covered  by  the  fourth  and  fifth,  which 
were  granted.  The  theory  which  both  the 
fourth  and  fifth  Instructions  announce  Is  that 
the  failure  to  use  appropriate  appliances  to 
prevent  such  collisions  as  the  one  described 
cannot  be  relied  on  by  a  trespasser  as  evl- 
dencf  of  an  omission  by  the  company  to  dis- 
charge any  duty  which  It  owed  to  him.  It 
would  have  been  error  to  repeat  that  same 
doctrine  by  granting  the  third  prayer. 

The  appellant's  sixth  prayer  was  radically 
defective.  It  asked  the  court  to  rule  that 
"under  all  the  circumstances  of  this  case 
the  defendant  owed  uo  duty  to  the  deceased" 
to  equip  its  cars  or  any  of  them  with  air 
brakes,  and  that  even  If  the  death  of  the 
boy  resulted  from  the  company's  failure  to 
so  equip  Its  cars  no  recovery  could  be  had. 
Had  the  prayer  been  granted,  the  legal  con- 
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elusion  dednclble  from  it  Is  tills:  Bven 
thougb  the  boy  had  not  been  on  the  right 
of  way,  and  even  though  by  the  failure  to 
supply  air  brakes  the  company  had  not  so 
used  Its  rights  and  property  as  to  avoid  In- 
jury to  others  to  vehom  It  owed  a  duty  of  not 
Inflicting  an  Injury  upon  them,  still  no  re- 
covery could  be  had.  What' has  been  said  In 
dlE^osing  of  the  first  and  second  prayers  of 
the  appellant  is  sufficient  to  show  the  fallacy 
of  this  sixth  prayer. 

The  seventh  prayer  Is  defective,  In  that  It 
undertakes  to  divide  up  and  segregate  the 
several  elements  which  constitute  the  final 
and  ultimate  cause  of  the  Injury,  and  to  say 
that  Inasmuch  as  the  parting  6t  the  train, 
and  not  the  failure  to  have  air  brakes,  was 
the  proximate  cause  of  the  accident,  no  re- 
covery could  be  had,  because  there  was  no 
evidence  to  show  that  the  severing  of  the 
train  was  due  to  any  negligence  on  the  part 
of  the  appellant.  It  is  clear  that  this  prayer 
entirely  Ignores  the  difference  In  the  duty 
owed  by  the  company  to  a  trespasser  and  to 
one  not  a  trespasser  on  Its  right  of  way,  and 
wholly  disregards  the  principle  that  the  com- 
pany in  using  Its  own  appliances  was  bound 
to  so  use  them  as  not  to  Injure  another  in  the 
lawful  pursuit  of  his  rights.  If  the  boy  was 
killed  when  not  on  tbe  right  of  way,  then 
the  company  did  not  so  use  Its  own  rights 
and  property  as  not  to  Injure  another,  and  In 
consequence  was  responsible,  because  the 
failure  to  keep  within  Its  right  of  way  was. 
In  the  circumstances  stated,  a  breach  of  duty 
that  It  owed  to  every  one  so  situated,  and 
was  therefore  negligence,  and  It  was  not  In- 
cumbent on  the  appellee  to  prove  that  there 
had  been  antecedent  negligence  producing 
the  ultimate  negligent  act.  The  act  claimed 
to  be  the  ultimate  negligent  act  being  estab- 
lished, the  appellant  was  then  required  to 
show  In  exculpation  or  defense  that  tbe  act 
was  an  unavoidable  accident,  which  did  not 
proceed  from  prior  or  coincident  negligence. 

A  Idndred  vice  runs  through  the '  eighth 
and  ninth  prayers.  By  the  eighth  the  court 
was  asked  to  say  to  the  Jury  that  if,  but  for 
the  intervention  of  the  train  of  empty  freight 
cars,  the  detached  cars  from  tbe  south-bound 
train  would  have  gone  on  down  the  track 
without  Injuring  the  deceased,  then  no  recov- 
ery could  be  had  unless  there  had  been  neg- 
ligence In  drawing  the  train  of  empty  cars 
from  the  siding;  and  by  the  ninth  an  In- 
struction was  sought  to  the  effect  that  there 
was  no  evidence  of  negligence  In  so  drawing 
the  train  of  empty  cars  from  the  siding,  or 
that  the  parting  of  the  south-bound  train  was 
In  any  way  caused  by  the  negligence  of  the 
appellant.  The  actionable  negligence  did  not 
consist  of  one  or  the  other  of  a  series  of 
acts,  but  In  the  ultimate  outcome  of  all. 
Separated  and  wholly  segregated  from  every- 
thing else,  there  may  have  been  no  negli- 
gence In  the  act  of  moving  the  train  of 
empties  from  the  siding,  but  when  the  con- 
currence of  that  act  with  the  parting  of  the 


other  train,  and  with  a  failure  to  equip  tbe 
cars  with  air  brakes  In  working  order,  re- 
sulted in  a  collision  which  threw  the  caboose 
outside  of  the  right  of  way,  and  when  the 
throwing  of  the  caboose  outside  of  tbe  right 
of  way  Is  the  thing  which  caused  tbe  death, 
that  act,  and  not  tbe  antecedent  steps  which 
led  to  It,  must  be  treated  as  the  efficient 
cause  of  tbe  Injury  and  the  act  of  negli- 
gence for  which  the  appellant  Is  answerable, 
because  that  Is  the  act  whereby  the  railroad 
company.  In  exercising  Its  own  right,  ex- 
ceeded the  limits  of  tbose  rights,  and  In- 
flicted an  Injury,  outride  of  its  right  of  way, 
upon  a  person  towards  whom  It  owed  the 
duty  not  to  Inflict  such  an  injury,  as  that  per- 
son was  then  situated.  Tbe  plaintiff's  or  ap- 
pellee's prayer,  whilst  very  general,  is  not 
open  to  such  criticism  as  would  justify  a  re- 
versal. B.  &  O.  R.  B.  Co.  y.  State,  Use  of 
Trainer,  S3  Md.  645.  As  we  find  no  errors 
In  the  rulings  complained  of,  the  judgment 
will  be  affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


WHITBY  et  aL  V.  BALTIMORE,   C.  &  A 
RT.  CO. 

(Conrt  of  Appeals  of  Maryland.    ICarch  31, 
1903.) 

RAILROADS  —  BMBANKHBNTS  —  APPROACHES 
—SAFE  CONDITION  OP  APPROACH— INJURIES 
—LIABILITY— QUESTION  FOR  JURT— TRIAL- 
PRAYERS— APPEAL. 

1.  On  appeal,  prayers  will  be  held  to  relate 
exclusively  to  the  evidence,   and  their  correct- 
ness will   be   determined   thereby,    rather   than      | 
by   the   ideadings,    unless   special    reference    is      i 
made  to  tbe  pleadings  in  the  prayer.  | 

2.  Where  a  railroad  company,  having  obtain- 
ed permission  to  cross  a  street,  constmcts  an 
embankment  across  the  same,  it  is  bonnd  not 
only  to  keep  the  portion  of  the  street  occupied 
by  its  tracks  in  a  safe  condition,  but  also  the 
approaches  to  the  crossing. 

3.  If  the  construction  of  an  approach  to  the 
crossing  does  not  make  the  street  more  dan- 
gerous than  before  the  railroad  was  built,  the 
railroad  is  not  requii-ed  to  correct  defects  that 
existed  prior  to  the  building  of  the  road. 

4.  In  an  action  against  a  railroad  for  tnja- 
ries  sustained  by  one  driving,  owing  to  ihe 
alleged  defective  construction  of  a  crossing 
over  a  street,  the  question  whether  the  cross- 
ing and  its  approaches  was  so  constructed  as 
to  make  it  dangerous  for  those  exercising  doe 
care  was  for  the  jury. 

6.  In  an  action  against  a  railroad  company 
for  injuries  sustained  by  a  woman  while  driv- 
ing, owing  to  the  alleged  defective  construction 
of  the  approaches  to  a  crossing,  the  action  was 
tried  with  one  brought  by  her  husband  for  the 
same  injuries;  and  the  conrt  instructed  that  if 
the  woman  was  riding  in  a  buggy  drawn  by 
an  unsafe  and  foolish  horse,  which  the  "plain- 
tiff, or  either  of  them,  knew,"  or  shonld  have 
known,  etc.  Held,  tliat  the  instruction  was 
erroneous,  since,  the  husband  not  having  been 
driving  with  the  wife,  and  it  not  appearine 
that  he  knew  that  she  was  going  to  use  the 
horse,  she  could  not  be  held  responsible  for  { 
any  knowledge  of  his. 

Appeal  from  Circuit  Court,  Talbot  County; 
William  R.  Martin  and  Edwin  H.  Brown. 
Judges. 
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Action  by  Annie  L.  Whitby  and  anotber 
against  the  Baltimore,  Chesapeake  &  At- 
lantic Hallway  Company.  From  a  judgment 
for  defendant,  plaintlfTs  appeal.    Ileveraed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER,  BOYD,  PKARCB,  SCHMUCK- 
ER,  and  JONES,  JJ. 

Onion  Miller,  for  appellants.  Wm.  H.  Ad- 
klns,   for  appellee. 

BOYD,  3.  The  appellants  sued  tbe  ap- 
pellee to  recover  damages  for  Injuries  sus- 
tained by  Mrs.-  Whitby  by  reason  of  the 
alleged  dangerous  and  unsafe  condition  of  a 
highway  known  as  "Harrison  Street  Extend- 
ed," which  la  crossed  by  tbe  defendant's 
railroad  near  Easton,  in  this  state.  The 
Baltimore  &  Eastern  Shore  Railroad  Compa- 
ny built  the  railroad,  and,  after  obtaining 
permission  from  the  county  commissioners 
of  Talbot  connty,  constructed  an  embank- 
ment 8  or  10  feet  high  across  Harrison  street 
extended,  upon  which  it  placed  its  track. 
Tbe  approaches  to  the  crossing  were  made 
by  that  company  by  filling  in  and  building 
up  the  street  for  a  distance  of  60  or  70  feet 
on  each  side  of  tbe  track,  although  the  plans 
submitted  to  the  county  commissioners  pro- 
vided for  Its  being  filled  60  or  70  yards.  The 
plaintiS's  testimony  tended  to  show  that  the 
grade  of  the  street  for  the  distance  of  20 
feet  south  of  the  railroad  track  was  at  the 
time  of  the  accident  a  16  per  cent  grade; 
and  It  was  conceded  at  the  trial  that  the  de- 
fendant company  had  succeeded  to  all  the 
rights,  privileges,  and  immuuities  of  the  Bal- 
timore &  Eastern  Shore  Railroad  Company, 
and  is  operating  its  railroad.  Mrs.  Whitby 
and  a  friend  were  driving  on  this  street,  and, 
as  tbe  horse  got  his  front  feet  between  the 
rails  of  the  track,  he  began  backing,  the 
wheels  turned  on  the  lock,  and  the  carriage 
was  backed  down  an  embankment,  at  a 
point  about  20  feet  from  the  track,  into  a 
hole  which  was  at  the  end  of  a  drain  pipe 
—placed  there  by  the  railroad  company  in 
constructing  the  approach  to  the  crossing. 
The  carriage  and  horse  fell  on  Mrs.  Whitby, 
and  she  was  seriously  injured.  The  ques- 
tions for  onr  consideration  are  presebted  by 
tbe  first  bill  of  exceptions,  which  relates 
to  the  exclnsion  of  some  photographs  offered 
by  tbe  plaintiffs  in  rebuttal,  and  by  the  sec- 
ond, sixth,  seventh,  eighth,  ninth,  and  tenth 
prayers  offered  by  the  plaintiffs  and  rejected 
by  the  court,  and  tbe  fourth  and  seventh 
prayers  offered  by  the  defendant,  which 
were  granted.  The  verdict  being  for  the  de- 
fendant, the  plaintiffs  appealed  from  tbe 
Judgment  rendered  tbereon. 

The  principal  and  most  important  ques- 
tion involved  in  this  case  can  'be  discussed 
in  connection  with  defendant's  seventh 
prayer,  which,  after  leaving  to  the  Jury  to 
find  that  Harrison  street  extended  was  an 
existing  road  at  the  time  of  the  construction 
of  the  railroad,  and  continued  to  l>e  a  pub- 


lic toad  up  to  the  time  of  the  accident.  In- 
structed them  that  "it  was  only  the  dnty 
of  the  defendant  to  keep  that  portion  of 
said  road  crossing  its  track,  lying  within  its 
right  of  way,  in  such  repair  and  condition 
as  to  afford  free,  safe,  and  convenient  pas- 
sage to  persons  traveling  over  same  with 
horses -and  carriages,  and  exercising  reason- 
able care."  The  right  of  way  of  the  defend- 
ant extends  30  feet  south  of  the  south  rail 
of  the  track  on  both  sides  of  the  street,  bnt 
where  the  railroad  crosses  the  street  there 
was  "a  level  or  flat  surface.  Including  space 
covered  by  the  track,  of  about  nine  feet" 
It  is  contended  by  the  appellee  that  its  right 
of  way  over  the  street  was  limited  to  that 
width,  and  hence  the  object  of  this  prayer 
was  to  make  its  liabill^  dependent  upon 
the  failure  to  keep  that  portion  of  the  road 
or  street,  as  we  have  called  it,  in  repair. 
Is  it  to  be  so  restricted?  It  was  argued 
that,  as  the  declaration  alleges  that  the 
place  complained  of  was  "within  the  limits 
of  said  right  of  way,"  the  plaintiffs  were 
confined  to  that,  and  could  not  recover  for 
any  injuries  sustained  by  reason  of  tbe  con- 
dition of  tbe  approaches  outside  of  tbe  right 
of  way;  but  neither  this  prayer,  nor  those 
of  the  appellauts,  refer  to  tbe  pleadings. 
The  law  on  that  subject  is  thus  concisely 
stated  in  2  Poe,  {  302:  "Unless  special  ref- 
erence is  made  in  the  pleadings,  prayers  will 
be  held  to  relate  exclusively  to  the  evidence, 
and  their  correctness  will  be  determined  en- 
th*ely  by  a  consideration  of  the  evidence. 
Wlierever,  therefore,  it  is  proposed  to  make 
a  point  or  raise  a  question  upon  tbe  plead- 
ings, or  upon  the  testimony  .as  applicable 
to  the  pleadings,  It  is  essential  to  call  spe- 
cial attention  to  them.  This  is  a  well-set- 
tled doctrine  In  our  practice."  In  the  note 
to  that  section  many  cases  are  cited,  and 
tbe  reason  of  the  rule  is  that  under  the 
statute  this  court  cannot  decide  any  point 
or  question  which  does  not  plainly  appear 
by  the  record  to  have  been  raised  and  decid- 
ed by  the  court  below.  If  a  party  to  a  suit 
wants  to  raise  such  a  question  by  a  prayer, 
he  must  refer  to  the  pleadings,  and  thus 
call  upon  the  court  to  examine  them;  and, 
if  necessary,  the  opposite  party  then  has  the 
opportunity  to  amend.  This  case  well  lUn- 
strates  the  Justice  of  such  rule,  as  the  ap- 
pellants evidently  intended  by  their  allega- 
tion, "within  the  limits  of  said  right  of  way," 
to  embrace  tbe  portion  of  the  street  that 
would  be  included  by  extending  the  southern 
lines  of  the  right  of  way  across  the  street, 
as  the  precipice  and  hole  mentioned  in  the 
declaration  and  In  the  testimony  are  north 
of  those  Unes  extended.  We  need  not,  there- 
fore, determine  whether  or  not  "the  right  of 
way"  of  the  appellee  is  limited  to  the  nine 
feet;  but  as  that  was  evidently  the  inten- 
tion of  the  prayer,  and  was  doubUess  so  un- 
derstood by  the  Jury,  we  must  determine 
whether  It  is  proper  to  so  limit  the  liability 
of  tbe  defendant,  conceding  the  right  of  way 
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over  the  street  to  be  confined  to  the  nine 
feet. 

Altbongh  It  may  not  be  necessary  for  ufl 
to  refer  to  authorities  outside  of  those  in 
this  state,  the  article  on  "Crosslngy"  In  8 
Ency.  of  T^iw  (2d  Ed.),  has  collected  so  many 
cases  on  that  subject,  and  so  succinctly 
states  the  law,  that  it  will  not  be  amiss  to  re- 
fer to  some  portions  of  it.  On  page  3C3  of 
that  volume  it  Is  said:  "It  is  the  duty  of 
every  railroad  company  properly  to  construct 
and  maintain  crossings  over  all  public  high- 
ways 'on  the  line  of  Its  road  in  such  manner 
that  the  same  shall  be  safe  and  convenient 
to  travelers,  so  far  as  It  can  do  so  without 
Interfering  with  the  safe  operation  of  the 
road."  Again,  on  page  360:  "An  embank- 
ment constructed  as  a  necessary  approach  to 
a  railroad  track  is,  in  legal  contemplation,  a 
part  of  the  crossing,  and  should  comply  with 
the  provisions  regulating  crossings  in  gen- 
eral." And  on  page  3C9  it  is  said:  "As  a 
general  rule,  the  duty  of  keeping  a  public 
crossing  in  repair  la  the  same  as  the  duty 
of  construction;  It  being  the  duty  of  the 
railroad  company  to  keep  its  track  and  ap- 
j^roaches  thereto  In  a  condition  fit  to  meet 
the  demands  of  public  travel."  And  as  re- 
flecting upon  the  liability  of  the  appellee, 
as  the  successor  of  the  road  which  construct- 
ed this  crossing,  on  page  370  it  Is  said:  "The 
obligation  to  keep  up  the  crossing,  imposed 
as  a  condition  of  the  right  to  cross,  neces- 
sarily attaches  to  whatever  person  or  corpo- 
ration may  become  the  owner  of  the  road,  so 
long  as  the  right  Is  exercised.  It  Is  a  contin- 
uing condition  or  obligation,  inseparable  from 
the  enjoyment  of  the  franchise."  In  some 
of  the  cn^es  cited  in  the  notes  on  the  pages 
we  have  referred  to,  statutes  were  being 
construed;  but  the  general  principles  an- 
nounced in  the  text  are  correct,  Independent 
of  statutes.  When  a  railroad  company  has 
the  privilege  of  building  its  road  over  a 
pnbllc  highway,  and,  in  the  course  of  its 
construction,  finds  it  necessary  or  desirable 
to  change  the  grade  of  the  highway,  there 
can  be  no  valid  reason  for  not  requiring  it 
to  keep  the  approaches  In  a  safe  and  proper 
condition,  as  well  as  the  crossing  Itself.  "At 
common  law  it  is  undoubtedly  the  rule  that 
where  a  new  way  or  road  is  made  across 
another,  which  is  already  in  existence  and 
use,  the  crossing  must  not  only  be  made  with 
as  little  injury  as  possible  to  the  old  road  or 
way,  "but  whatever  structures  are  neces- 
sary for  such  crossings  must  be  erected  and 
maintained  at  the  expense  of  the  party  un- 
der whose  authority  and  direction  they  are 
made."  Northern  Cent.  By.  Co.  v.  Baltimore, 
46  Md.  425.  See,  also.  Baltimore  v.  Cowen, 
88  Md.  447,  41  Atl.  900;  Cent.  Pass.  R.  Co. 
V.  P.  W.  &  B.  R.  Co.,  95  Md.  428,  52  Atl.  752; 
Eyler  ▼.  County  Commissioners,  49  Md.  260, 
33  Am.  Rep.  249.  In  the  last  case  it  was 
held  that  both  the  canal  company  and  the 
county  were  liable  for  not  keeping  the  bridge 
In  repair  that  caused  the  injuries  to  Eyler, 


and  subsequently  the  county  recovered  the 
amount  of  the  Judgment  against  it  from  the 
canal  company.  C.  &  O.  Canal  Co.  v.  County 
Commissioners,  57  Md.  201,  40  Am.  Rep.  430. 
That  county  commissioners  may  be  held  lia- 
ble for  not  having  a  railing  or  barrier  of  some 
sort  along  an  embankment  or  precipice  on  a 
public  road,  if  that  be  necessary,  in  the 
opinion  of  the  Jury,  to  make  It  safe.  Is  shown 
by  the  case  of  County  Commissioners  v. 
Broadwaters,  69  Md.  533,  16  Atl.  223.  And 
a  railroad  company  was  held  responsible 
when  there  was  no  railing  or  other  protec- 
tion along  the  approach  to  its  bridge,  on 
which  travel  was  permitted  in  carriages  and 
on  foot  by  persons  paying  toll.  B.  &  O.  R. 
Co.  V.  Boteler,  38  Md.  568.  It  is  held  to  be 
the  duty  of  turnpike  companies  to  protect 
travelers  by  guards  or  railings  of  some  kind 
along  embankments  which  are  steep  and 
dangerous.  B.  &  T.  Turnpike  Road  v.  Crow- 
ther,  63  Md.  568,  1  Atl.  279;  B.  &  R.  Turn- 
pike Road  V.  State,  Use  of  Grimes.  71  il<l. 
573,  18  Atl.  884;  Turnpike  Co.  v.  Hebb,  6S 
Md.  132,  40  Atl.  879.  In  this  latter  class  of 
cases  this  court  has  held  that  when  there 
are  differences  in  the  grades  on  a  turnpike 
"the  company  Is  bound  to  make  safe  and 
convenient  turnouts  to  the  side  roads,  and 
where  they  are  so  great,  and  the  slopes  to 
the  side  roads  so  precipitous,  as  to  be  neces- 
sarily dangerous,  such  places  should  be  pro- 
tected by  proper  safeguards."  Crowther's 
Case,  supra. 

How  far,  then,  are  these  principles  appli- 
cable to  this  case?  As  we  have  seen,  the 
railroad  company  for  its  own  benefit  changed 
the  grade  of  this  street  for  a  distance  of  CO 
or  70  feet,  and  for  20  feet  south  of  its  track 
made  a  15  per  cent,  grade.  At  or  about 
the  place  where  the  accident  occurred,  which 
was  20  feet  from  the  south  rail,  the  company 
laid  a  drain  pipe  under  the  approach,  which 
emptied  Into  a  hole  2  or  8  feet  deep,  which 
was  partly  within  the  limits  of  the  right  of 
way  of  the  defendant  west  of  Harrison 
sti'ect  extended,  and  partly  within  the  lim- 
its of  said  street.  The  entire  width  of  th« 
street,  as  originally  laid  out,  was  60  feet; 
It  being.  Intended  to  have  sidewalks  on  each 
side,  of  7  feet.  Opposite  the  place  where  the 
accident  occurred  the  street  was  made  com- 
paratively level  to  a  point  14  feet  from  the 
western  limits,  and  from  there  it  sloped  to 
the  hole  spoken  of;  It  being  8.5  feet  deep  at 
the  western  limits  of  the  street.  There  if 
some  controversy  as  to  what  caused  the 
horse  to  back,  and  the  defendant  had  a  num- 
ber of  witnesses  tending  to  prove  that  the 
street  where  the  accident  occurred  was  not 
dangerous  to  travelers  using  reasonable 
care,  notwithstanding  the  embankment,  ap- 
proaches, and  hole,  and  offered  other  evi- 
dence tending  to  show  that  the  grade  was 
not  a  difficult  one.  "But  whether  It  was  un- 
safe and  dangerous  was  a  question  for  tbe 
Jury,  to  be  determined  upon  considerntion 
of  all  the  evidence."    Grimes'  Case,  supra. 
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And  as  was  there  said:  "Horses  ordinarily 
safe  and  well  br<Aen  will  sometimes  shy  and 
start  at  strange  or  onusual  objects  along 
the  road,  and  travelers  ought  not  to  be  ex- 
posed to  peril  by  dangerous  embankments  on 
the  side  of  the  road,  and  which  by  proper 
grunrds  could  be  made  ordinarily  safe."  It 
sometimes  happens  that  horses  which  are 
usually  qnlet  and  reliable  will  back  down  a 
bill,  by  reason  of  some  unknown  trouble 
about  the  harness,  or  because  something 
frlRlitens  them,  or  for  some  cause  that  can- 
not be  anticipated.  It  is  possible  that  the 
Jmiiplng  and  barking  of  the  dog  of  Mrs. 
Whitby  may  have  caused  this  horse  to  back, 
but,  whatever  the  cause  may  have  been,  the 
fact  is  that  it  did  back  and  fell  over  this 
embankment,  which  had  been  made  by  the 
railroad  company  as  an  approach  to  the 
crossing.  Under  the  authorities  cited  above, 
it  is  clear  that  It  was  the  duty  of  the  defend- 
ant not  only  to  keep  the  portion  of  the  street 
occupied  by  Its  track  in  a  safe  condition, 
but  the  approaches  to  It  The  seventh  pray- 
er of  the  defendant,  therefore,  ought  not  to 
have  limited  the  duty  of  the  defendant  to 
keeping  the  portion  of  the  road  crossing  its 
track,  lying  within  its  right  of  way,  in  re- 
pair, and  there  was  error  In  granting  It  with 
that  limitation. 

The  second  and  sixth  prayers  of  the  plain- 
tiffs were  Intended  to  have  the  jury  instruct- 
ed as  to  the  duty  of  the  defendant  in  refer- 
ence to  the  approaches  to  the  crossing.  The 
expression  used  In  the  second  as  to  the  high- 
way being  "severed"  by  the  construction  of 
the  embankment  Is  not  altogether  appropri- 
ate, although  it  would  probably  have  placed 
an  unnecessary  burden  on  the  plaintiffs. 
That  expression  Is  apparently  taken  from 
Eyier's  Case,  but  there  the  highway  was 
"severed"  by  the  canal.  The  latter  part  of 
that  prayer  ought  to  have  submitted  more 
clearly  to  the  jury  the  question  whether  the 
construction  of  the  approaches  to  the  cross- 
ing was  done  In  such  way  as  to  make  It 
dangerous  to  parties  using  due  care  In  travel- 
ing on  the  highway,  and  also  let  the  jury 
determine  whether  the  conditions  were  6uch 
as  to  require  a  railing  or  other  protection 
against  danger  on  account  of  the  elevation 
of  the  highway.  No  reference  is  made  to 
the  former  condition  of  the  street,  and,  if  the 
construction  of  the  approach  to  the  crossing 
did  not  make  the  street  more  dangerous 
than  it  was  before  the  railroad  was  built,  the 
defendant  should  not  be  required  to  correct 
defects  that  existed  prior  to  the  time  Its 
rofld  'n-as  built.  What  we  have  last  said 
also  applies  to  the  sixth  prayer.  These 
prayers  ought  to  have  submitted  to  the  jury 
to  find  from  the  evidence  whether  the  ap- 
proach to  the  crossing  was  so  constructed  as 
to  make  it  dangerous  to  those  using  the 
highway,  while  exercising  due  and  reason- 
able care,  unless  protected  by  a  railing  or 
some  sufficient  guard;  and  they  could  have 
been    further   Instructed    that,    If    they    so 


found,  then  it  was  the  duty  of  the  defendant 
to  maintain  such  railing  or  other  sufficient 
safeguard,  and  that,  if  they  further  found 
that  Mrs.  Whitby  sustained  the  Injury  com- 
plained of  by  reason  of  the  failure  of  the 
defendant  to  perform  that  duty,  then  the 
plaintiffs  were  entitled  to  recover,  provided, 
of  course,  Mrs.  Whitby  had  exercised  due 
care,  and  the  jury  found  such  other  facts 
as  were  proper  to  be  incorporated  in  the 
prayers.  In  cases  of  this  character  It  must 
ordinarily  be  left  to  the  jury  to  determine 
what  the  condition  of  the  road  or  street  was. 
Bach  case  generally  depends  upon  its  own 
facts,  as  to  the  necessity  of  having  a  rail- 
ing or  other  safeguard  to  protect  the  travel- 
ing public;  but  if  the  jury  find  that  a  road 
or  street  is  dangerous  without  it,  and  the 
duty  rests  on  the  defendant  to  keep  it  In 
safe  condition,  then  the  court  should  Instruct 
the  jury  as  to  such  duty,  leaving  It  to  de- 
termine whether  the  facts  were  such  as  to 
require  a  railing  or  other  protection.  These 
prayers  were  properly  rejected. 

The  seventh  prayer  of  the  plaintiffs  was 
properly  rejected,  because  there  was  no  evi- 
dence of  an  unnecessary  obstruction  or  de- 
fect in  the  road,  which  caused  the  accident 
It  was  said  by  counsel  that  It  referred  to 
the  grade  of  the  road,  but  without  deeming 
it  necessary  to  determine  whether  that  of  it- 
self would  make  the  defendant  responsible, 
the  horse  was  on  the  level  part  of  the  road 
when  he  commenced  backing,  and  such  a 
prayer  would  be  misleading. 

The  eighth,  ninth,  and  tenth  prayers  are 
manifestly  too  broad,  without  referring  to 
other  objections  to  them.  There  was  no  oc- 
casion for  so  many  prayers  in  this  case,  and 
we  do  not  feel  called  upon  to  discuss  each 
one  at  length. 

The  fourth  prayer  of  the  defendant  Is  of 
a  character  that  Is  well  calculated  to  mislead 
the  jury,  and  to  cause  them  to  attack  more 
importance  to  items  of  evidence  referred  to 
In  it  than  some  of  them  justify.  But  In 
dependent  of  that,  it  embraces  at  least  one 
statement  that  was  clearly  erroneous.  It 
says  that  If  the  jury  find  that  the  plaintiff 
Annie  L.  Whitby  was,  at  the  time  of  the 
Injury  complained  of,  riding  in  a  buggy 
drawn  by  an  unsafe  and  foolish  horse,  which 
the  plaintiffs,  or  either  of  them,  knew,  or 
by  the  exercise  of  reasonable  diligence  could 
have  known,  to  be  unsafe  and  foolish,  etc. 
There  were  two  suits  tried  together— one 
brought  by  Mr.  and  Mrs.  Whitby  for  In- 
juries sustained  by  her,  and  the  other  by  Mr. 
Whitby  for  the  loss  of  services  of  his  wife,  • 
and  for  money  expended  by  him  by  reason 
of  her  injuries.  He  was  not  driving  with 
her,  and,  so  far  as  the  record  discloses,  did 
not  know  that  she  was  going  to  use  the 
horse;  but  if  he  knew  that  the  horse  was 
unsafe  and  foolish,  and  she  did  not,  why 
should  Sirs.  Whitby  be  held  responsible  for 
her  husband's  knowledge  on  that  subject? 
So,  without  further  discussion  of  that  prayer, 
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we  think  It  ought  to  have  been  rejected. 
The  evidence  offered  and  excluded  which  is 
referred  to  in  the  first  bill  of  exceptions  does 
not  become  material,  in  view  of  the  fact  tliat 
the  judgment  must  be  reversed  for  reasons 
we  have  given.  It  is  proper  to  add,  how- 
ever, that  the  record  does  not  disclose  any 
reversible  error  in  that  ruling.  The  case  In- 
volved the  condition  of  the  embankment  and 
hole  when  the  accident  happened,  and,  as 
the  plaintiffs  presumably  offered  evidence 
on  that  subject  in  chief,  they  cannot  com- 
plain of  the  refusal  of  the  court  to  allow 
them  to  offer  other  evidence  on  that  subject 
in  rebuttal. 

For  the  reasons  we  have  given,  the  Judg- 
ment must  be  reversed.  Judgment  reversed, 
and  a  new  trial  awarded;  the  appellee  to 
pay  the  costs. 


MARYLAND   CASUALTY  OO.   OP  BALTI- 
MORE V.  GEHRMANN. 

(Court  of  Appeals  of  Maryland.    March  81, 
1903.) 

ACCIDENT  INSURANCE— BREACH  OF  WARRAN- 
TY—MATERIALITY— APPLICABILITY  OP  STAT- 
UTE—JURY QUESTION— PRESENT  PHYSICAL 
UNSOUNDNESS  —  WHAT  CONSTITUTES  —  EX- 
TENT OP  DAMAGES— CONTRIBUTORY  NEGLI- 
GENCE—AVOIDANCE OP  POLICY— BURDEN  OP 
PROOP. 

1.  Acts  1894,  p.  1059,  c.  6(»  (Foe's  Supp. 
Code  Pub.  Gen.  Laws  1900',  art.  23,  §  142a), 
provides  that  a  breach  of  warranty  in  an  appli- 
cation for  insurance  shall  not  effect  a  forfeiture 
unless  it  relates  to  some  matter  material  to  the 
risk.  Acts  1888,  p.  688,  c.  424,  §  32  (Poe's 
Supp.  Code  Pub.  Gen.   Laws  1900,  art.   23,   { 


upp 
21), 


127),  declares  that  any  person  or  corporation, 
etc.,  engaging  to  pay  money  in  the  event  of 
"sickness,  accident,  or  death,"  etc.,  shall  be  a 
life  insurance  company,  and  shall  be  subject 
to  all  the  requirements  of  law  applicable  to 
such  companies.  Held,  that  the  act  of  1894 
was  applicable  to  accident  insurance. 

2.  In  a  suit  on  an  accident  policy,  the  ques- 
tion whether  breaches  of  warranty  as  to  pre- 
vious receipt  of  indemnity  for  accident  and 
as  to  physical  soundness  are  material  to  the 
risk  is  for  the  jury;  the  evidence  showing  that 
many  years  before  the  applicant  had  received 
a  blow  on  the  knee,  which  troubled  him  for  a 
couple  of  days,  and  that  one  leg  was  slightly 
curved. 

3.  It  is  not  a  breach  of  a  warranty  of  phys- 
ical soundness,  in  an  application  for  accident 
insurance,  that  the  ai^Iicant's  leg  is  slightly 
curved,  and  therefore  more  susceptible  to  in- 
flammation from  future  accidents  than  a  nor- 
mal leg  would  be. 

4.  It  will  not  terminate  an  insured's  right  to 
weekly  indemnity  on  his  accident  policy  that 
after  an  accident  to  his  knee,  resulting  in  com- 
plete disability,  he  prematurely  went  upon  the 
street,  thereby  bringing  on  a  hemorrhage  Of 
the  knee  and  prolonging  his  disability. 

5.  Under  Acts  1891,  p.  1059.  c.  662  (Poe's 
Suop,  Code  Pub.  Gen.  Laws  1900,  art.  23,  | 
142a),  providing  that  a  breach  of  warranty 
shall  not  avoid  a  policy,  unless  in  a  matter 
material  to  the  risk,  the  burden  of  proving  ma- 
teriality is  on  the  company. 

6.  The  burden  of  proving  a  breach  of  war- 
ranty in  an  application  for  accident  insurance 
is  on  the  company, 
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Appeal  from  Oourt  ot  Common  Fleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Charles  Gehrmann  against  the 
Maryland  Casualty  Company  of  Baltimore. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    AfHrmed. 

Argued  before  McSufiBRY.  0.  J.,  and 
FOWLER,  BRISCOB,  BOYD,  PEABCE. 
SCHMUCKER,  and  JONES,  JJ. 

George  Weems  Williams  and  William  L. 
Marbury,  for  appellant  Robert  P.  Graham, 
for  appellee. 

PBABCB,  3.  On  AptU  6,  1901,  Charles 
Gehrmann,  of  A.,  brought  suit  against  the 
Maryland  Casualty  Company  of  Baltimore 
City,  a  corporation,  upon  a  policy  issued  by 
it  to  him,  and  Insuring  him  In  the  amount 
ot  a  principal  sum  of  $6,000  In  event  of  death 
resulting  from  external,  violent,  and  acci- 
dental means,  occurring  during  the  contino- 
ance  of  the  policy,  and  In  the  amount  of  125 
weekly  indemnity,  for  a  period  not  exceeding 
104  consecutive  weeks,  against  bodily  In- 
juries sustained  in  like  manner,  and  con- 
tinuously and  wholly  disabling  and  prevent-  j 
ing  him  from  performing  any  and  every  kind  i 
of  duty  pertaining  to  bis  occupation  as  busi-  i 
ness  manager  of  a  lace  manufactory.  On  . 
March  22,  1900,  during  the  continuance  of  I 
this  policy,  and  while  the  plaintiff  was  cross- 
ing the  street  after  leaving  an  electric  car, 
he  fell  upon  the  track  and  seriously  injured 
his  right  knee,  resulting  immediately  and 
continuously  In  complete  disability,  within 
the  terms  of  the  policy.  No  question  Is  made 
as  to  the  happening  of  the  accident  or  the 
extent  of  the  injury,  but  defense  is  made  on 
other  grounds,  which  will  be  stated  later. 
The  plaintiff  claimed  the  stipulated  weekly 
indemnity  from  March  22,  1900,  to  March  22, 
1902,  being  104  weeks,  but  the  court  restrict- 
ed recovery  to  April  8,  1901,  the  date  of 
bringing  the  suit  The  only  exception  taken 
was  to  the  ruling' on  the  prayers,  and,  the 
verdict  and  judgment  being  for  the  plaintiff, 
the  defendant  has  appealed. 

The  policy  states  upon  its  face  that  the  in- 
surance was  made  in  consideration  of  $25, 
and  "of  the  warranties  made  in  the  applica- 
tion for  tills  policy,  copy  of  which  is  endorsed 
on  the  back  hereof."  Looking  to  this  copy 
and  to  the  original,  which  is  embraced  In 
the  record,  it  appears  that,  In  answer  to  a 
question  put  therein,  the  plaintiff  stated  he 
iMid  never  received  indemnity  for  any  ac- 
cident, except  from  the  Standard  Company, 
and,  In  answer  to  another  question,  that  he 
was  in  sound  condition  mentally  and  physic- 
ally, whereas  he  testified  in  chief  that  in 
18G5  he  received  a  blow  on  the  right  knee. 
which  for  two  days  gave  him  some  trouble, 
but  no  longer,  and  that  afterwards  his  leg 
was  as  strong  as  ever;  and  he  admitted 
upon  cross-examination  that  he  had  received 
about  15  years  before  from  the  United  States 
Company  an  Indemnity  of  $206  for  an  ac- 
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-cldent  The  aUeged  falsity  of  the  two  an- 
tiwera  referred  to  are  claimed  to  be  breaches 
of  -warranty  avoiding  or  forfeiting  the  policy. 
The  answer  to  the  first  question  was  admit- 
tedly untme,  in  fact,  whether  made  deliber- 
-ately  or  inadvertently;  but  the  falsity  of  the 
otber  answer  is  a  matter  of  inference,  de- 
pendent upon  the  view  taken  of  the  testi- 
XDony  relating  to  it. 

Dr.  Steel,  the  plaintiff's  family  physician 
for  22  years,  says  that  he  saw  the  leg  when 
.attending  him  for  other  ailments,  and  that 
it     was    perfectly    sound,    though    slightly 
carved;    that  after  curvature  a  leg  is  Just 
as  sound  as  before,  and  the  bone  absolutely 
healthy  and  good.    Dr.  Blake,  who  was  call- 
ed in  consultation  after  the  accident  of  March 
22d,  said  the  plaintiff's  leg  was  deformed,  but 
not  diseased  or  unsound,  though  he  also  said 
that  after  curvature  a  bone  is  more  likely  to 
set  up  inflammatlQU  in  case  of  an  accident 
hy  a  blow  or  fall;   and  both  these  physicians 
said  this  leg  had  never  been  broken.     Dr. 
Brlnton,    chief    surgeon    for    the    defendant 
company,  saw  the  leg  the  day  after  the  ac- 
cident, and  said  such  a  leg  was  more  liable 
to   inflammation   from  any  accident  than  a 
normal  leg,  and  tliat  plaintiff  told  him  the 
curvature  was  caused  by  a  fracture  25  or 
SO  years  before,  though  this  was  denied  by 
the  plaintiff  in  rebuttal.     Dr.  Brlnton  also 
said  on  cross-examination  that  when  he  look- 
ed at  the  leg  be  knew  it  had  never  been 
broken.     Dr.  Trimble,  the  local  surgeon  of 
the  defendant  company,  saw  the  leg  on  May 
1st,  and  said  that  he  did  not  consider  that 
plaintiff,  when  insured,  was  In  sound  physical 
condition  for  work  which  would  require  him 
to  walk  a  great  deal,  or  to  stand  on  his  legs 
to  work  as  a  policeman,  for  instance,  must  do. 
Upon  this  testimony,  plaintiff  offered,  eight 
prayers,  of  which  only  the  fifth,  sixth,  and 
eighth  were  granted,  and  defendant  offered 
ten,  of  which  only  the  third  and  tenth  were 
granted.     The   plaintiff's   fifth    prayer  was 
to  the  effect  that,  If  the  Jury  found  the  rep- 
resentations as  to  physical  soundness   and 
as  to  the  receipt  of  indemnity  against  ac- 
cident were  made  In  good  faith,  then  the 
bnrden  was  on  the  defendant  to  show  that 
these  representations  were  false  and  material 
to  the  risk  of  Insurance.    The  plaintiff's  sixth 
prayer  placed  upon  the  defendant  the  bur- 
den of  proving  physical  unsoundness  at  the 
time  of  making  application   for  insurance; 
and  the  eighth  prayer  stated  the  measure  of 
4amages,  In  event  of  finding  for  plaintiff,  to 
be  (25  per  week  from  the  date  of  the  ac- 
cident to  the  date  of  bringing  suit    Of  the 
defendant's  granted  prayers,  the  third  was 
that  plaintiff  could  not  recover  unless  the 
injuries  complained  of.  Independently  of  all 
other  causes,   continuously   and   wholly   dis- 
abled him  from  prosecuting  his  occupation; 
and  the  tenth  was  that  as  the  statement  of 
the  plaintiff   that  he   had  received   no  in- 
demnity for  accident  except  from  the  Stand- 
ard Company  was  admittedly  untrue,  though 


warranted  to  be  true,  the  verdict  most  b« 
for  defendant  It  the  jury  found  such  untrue 
statement  related  to  a  matter  material  to 
the  risk  of  the  Insurance.  Of  the  defend- 
ant's rejected  prayers,  the  first,  second,  sixth, 
and  seventh  sought  to  take  the  case  from  the 
Jury— the  seventh  because  there  was  no  legal- 
ly sufficient  evidence  to  warrant  recovery; 
the  first,  because  It  did  not  appear  that  the 
Injury  complained  of.  Independently  of  all 
other  causes,  continuously  and  wholly  dis- 
abled the  plaintiff;  the  second,  because  the 
uncontradicted  evidence  showed  that  defend- 
ant was  not  in  sound  coudltloh  physically 
when  the  application  for  Insurance  was 
made;  and  the  sixth,  because  the  uncon- 
tradicted evidence  showed  that  plaintiff  bad 
received  Indemnity  for  an  accident,  otber 
than  that  received  from  the  Standard  Com- 
pany. The  defendant's  fourth  prayer  went 
upon  the  theory  that  the  plaintiff  warranted 
the  truth  of  his  statement  that  he  was  in 
sound  physical  condition,  and  that,  if  this 
statement  was  not  true  in  fact,  he  could  not 
recover,  although  made  In  absolute  good 
faith.  The  defendant's  fifth  prayer  asserted 
that  if  plaintiff  had  a  curvature  of  the  leg, 
which  rendered  It  more  susceptible  to  injury 
from  a  blow  or  fall,  he  could  not  recover 
unless  the  jury  found  his  leg  was  an  ex- 
ception to  this  rale.  The  defendant's  eighth 
and  ninth  prayers  asserted  the  measure  of 
damages  to  be  $25  per  week  from  March  22, 
1900,  to  May  11,  1900;  both  these  prayers 
being  based  upon  evidence  that  on  May  11, 
1900,  plaintiff  prematurely  left  his  bouse  and 
went  upon  the  street,  thereby  bringing  on  a 
hemorrhage  of  the  knee,  to  which  his  sub- 
sequent disability  must  be  attributed. 

The  main  question  In  the  case,  and  that 
upon  which  the  correctness  of  most  of  the 
rulings  of  the  lower  court  depends,  Is  wheth- 
er the  warranties  made  In  an  application  for 
an  accident  insurance  policy  are  within  the 
scope  and  operation  of  chapter  662,  p.  1069, 
of  the  Acts  of  1894,  codified  in  Poe's  Supp.  to 
Code  Pub.  Gen.  Laws  1900,  as  section  142a 
of  article  23.  That  section  is  as  follows: 
"Whenever  the  application  for  a  policy  of 
life  insurance  contains  a  clause  of  warranty 
of  the  tmth  of  the  answers  therein  con- 
tained, no  misrepresentation  or  untrue  state- 
ment In  such  application,  made  In  good  faltk 
by  the  applicant,  shall  effect  a  forfeiture  or 
be  a  ground  of  defense  in  any  suit  brought 
upon  any  policy  of  Insurance  Issued  upon  the 
faith  of  such  application,  unless  such  mis- 
representation or  untrue  statement  relate  to 
some  matter  material  to  the  risk."  In  grant- 
ing the  plaintiff's  fifth  and  sixth  prayers, 
and  In  rejecting  the  defendant's  first,  second, 
fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth 
prayers,  the  court  acted  upon  the  view  that 
the  case  was  governed  by  that  section  of  the 
Code,  and  this  we  think  is  the  correct  view. 
There  is  no  doubt  that  at  common  law  the 
falsity  of  a  warranty  made  In  an  application 
for  an  Insurance  policy  was  a  condition  pre- 
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cedent  to  tbe  legal  existence  of  the  policy, 
and  defeated  recovery,  even  thongh  not  ma- 
terial to  the  risk.  As  stated  by  Lord  Mans- 
field In  De  Hatin  t.  Hartley,  1  Term  Rep. 
343,  "There  is  a  material  distinction  between 
a  warranty  and  a  representation.  •  •  • 
It  is  perfectly  immaterial  for  what  purpose 
a  warranty  was  introduced,  but,  being  in- 
serted, the  contract  does  not  exist  unless  it 
be  literally  complied  with."  This  is  the  law 
ns  stated  In  Kerr  on  Insurance,  p.  319,  and 
Joyce  on  Insurance,  par.  19(>4;  and  it  was  so 
held  in  this  state  In  Mut  Ben.  Association  t. 
Wise,  34  Jkfd.  597;  Wineland  v.  Security  Co., 
53  Md.  276;  and  Fidelity  Mut.  Association 
T.  Ficlilin,  74  Md.  180,  21  Atl.  680,  23  Ati. 
197.  But  this  rule  was  held  to  operate  harsh- 
ly and  unjustly  in  many  cases,  and  led  the 
Legislature  of  Maryland,  following  the  ex- 
ample of  other  states,  to  enact  the  act  of 
1894,  p.  1059,  c.  662,  for  the  purpose  of  re- 
laxing this  rule  and  modifying  tbe  harshness 
of  its  operation;  and,  as  said  by  the  Supreme 
Court  of  Pennsylvania  in  Lutz  v.  Metropol- 
itan Co.,  186  Pa.  527,  40  Atl.  1104,  In  com- 
menting upon  a  similar  statute,  "This  act  has 
effected  a  wise  and  wholesome  change  in 
life  insurance  contracts,  In  sweeping  away  a 
class  of  merely  technical  objections  to  re- 
covei-y." 

It  was  earnestly  and  ably  argued  by  de- 
fendant's counsel  that  it  would  appear  npon 
a  careful  examination  of  all  the  legislation 
in  this  state  relating  to  the  various  kinds  of 
Insurance  contracts  that  the  Legislature  nev- 
er intended  that  section  142a  should  be  ap- 
plicable to  accident  insurance  policies,  and 
we  have  made  such  an  examination;  but, 
without  going  into  an  analysis  of  this  branch 
of  the  argument,  we  are  of  opinion  that  the 
question  is  concluded  by  section  32,  c.  424, 
p.  688,  of  the  act  of  1888,  codified  in  Poe's 
Supp.  Code  Pub.  Gen.  Laws,  1900,  as  section 
127  of  article  23  of  the  Code,  which  in  ex- 
press terms  declares  that  "any  person,  body 
politic  or  coriwrate,  partnership  or  associa- 
tion, •  •  •  making  any  engagement  for 
the  payment  of  any  money,  or  other  benefits 
in  tbe  event  of  sickness,  accident,  or  death, 
or  other  contingency,  •  •  •  shall  be 
deemed  and  taken  to  be  a  life  insurance 
company  within  the  meaning  of  this  article, 
and  shall  be  subject  to  all  the  requirements 
of  law  applicable  to  said  life  insurance  com- 
panies." The  will  of  the  Legislature  is  here 
expressed  in  unambiguous  terms.  We  have 
been  furnished  with  no  satisfactory  reason 
for  taking  accident  insurance  companies  out 
of  its  apparently  designed  operation;  and  the 
construction  we  have  placed  upon  it  is  sup- 
ported by  the  text-writers,  and  by  the  best- 
considered  case  to  which  we  have  been  re- 
ferred upon  the  question. 

Cook  on  Insurance,  {  2,  states  the  law 
thus:  "Where  the  insurance  is  confined  to 
accidental  bodily  Injuries,  and  death  resulting 
therefrom,  it  is  commonly  called  'accident  in- 
snrance,'  which  la,  however,  merely  a  form 


of  life  insurance,  and  governed  by  tlie  same 
general  principlefl."  The  first  volume  of  tlie 
second  edition  of  Amer.  &  Eng.  Bnc.  of  Law. 
p.  786,  says,  "Accident  insurance  depends 
upon  essentially  the  same  principles  as  other 
kinds  of  insurance."  In  Logan  ▼.  Fldelitj 
&  Casualty  Company,  146  Mo.  114,  47  S.  W. 
948,  It  was  held  that  section  5855  of  tiie 
Revised  Statutes  of  1889,  declaring  that  sui- 
cide shall  be  no  defense  on  a  policy  for  the 
payment  of  so  much  money  in  case  of  death, 
or  other  contingencies  stated,  applies  to  poli- 
cies issued  by  accident  insurance  compa- 
nies as  fully  as  to  those  Issned  by  any  other  ' 
kind  of  life  Insurance  companies.  In  that  I 
case  the  policy  sued  on  is  Identical  In  terms  ' 
with  the  policy  in  this  case.  All  tbe  argu- 
ments nrged  In  this  case  for  defendant  were 
urged  in  that  case,  and  were  fully  considered. 
A  detailed  history  of  the  legislation  of  Mis- 
souri bearing  upon  tbe  subject  of  life  and 
accident  Insurance  was  given  in  the  brief,  io 
which  it  was  argued  that  a  class  distinction 
was  made  between  life  and  accident  insur- 
ance, and  tbe  polides  relating  to  such  in- 
surance, imder  separate  articles,  appropri- 
ately entitled  "Life  Insurance,"  and  "Insur- 
ance Other  than  Life."  and  that  as  each  de- 
partment was  provided  for  by  provisions  and 
requirements  peculiar  to  each,  as  a  separate 
business  venture,  and  as  section  5855  first 
appeared  In  the  department  entitled  "Life 
Insurance,"  that  the  provisions  of  that  sec- 
tion related  only  to  policies  issued  by  life  in- 
surance companies  as  were  treated  of  in  that 
article.  But  the  court  rejected  this  view, 
and  after  motion  for  reargument,  overruled 
tbe  motion,  and  adhered  to  the  opinion.  Tbe 
court  said:  "The  history  of  the  legislation 
in  this  state  furnishes  no  particular  assist- 
ance-in  the  matter  of  Interpreting  the  mean- 
ing of  section  5855.  •  •  •  It  Is  the  lan- 
guage of  the  section,  and  not  its  arrange- 
ment in  tbe  statute  under  one  article  or 
another,  that  must  first  be  looked  to,  to  deter- 
mine its  meaning.  •  •  •  The  real  object 
of  the  section,  as  the  clear  terms  of  Its  lan- 
guage express,  is  to  affect  ail  policies  of  in- 
surance on  life,  from  whatever  class,  depart- 
ment, or  line  of  insurance  the  policy  may  be 
Issued,  or  by  whatever  name  or  designation 
the  company  may  be  known.  •  •  •  When 
a  policy  covers  loss  of  life  from  external, 
violent,  and  accidental  means  alone,  why  is 
it  not  insurance  on  life?  Such  a  provision 
incorporated  in  a  general  life  insurance  com- 
pany admittedly  would  be  Insurance  on  life; 
then,  why  less  insurance  on  life,  because 
not  coupled  with  provisions  covering  loss  of 
life  from  usual  or  natural  causes  as  well?' 
•  •  •  The  mere  addition  of  one  or  more 
features  or  elements  in  a  contract  of  insur- 
ance on  life,  that  may  serve  to  give  the  pol- 
icy or  contract  a  particular  designation  in  the 
business  or  insurance  world,  will  not  in  the 
least  divest  the  policy  or  contract  of  its 
chief  character  of  insurance  on  life,  or  make 
the  contract  other  than  life  Insurance.**    The 


Digitized  by 


Google 


Md.)  MAYOR,  ETC.,  OP  CITY  OP  BALTIMORE  v.  ROBERT  POOLE  &  SONS  CO.  681 


case  before  rsa  Is  stronger  than  the  Iflaaooil 
case,  because  there  was  In  that  state  no 
statute  similar  to  ours  declarlilg  that  acci- 
dent Insurance  companies  shall  be  deemed 
life  Insurance  companies,  and  shall  be  sub- 
ject to  all  the  requirements  of  law  applicable 
to  life  Insnnuice  companies.  The  case  of 
'XlckUn  T.  Fidelity  &  Casualty  Company,  87 
Fed.  543,  decided  in  the  United  States  Cir- 
cuit for  the  Western  District  of  Missouri,  six 
months  before  Logan's  Case  was  decided, 
held  that  section  6856  of  the  Revised  Stat- 
utes of  that  state  did  not  apply  to  accident 
policies.  But  we  prefer  to  adopt  and  fol- 
low the  view  of  the  state  court,  as  the  soimd- 
er  and  more  salutary  view. 

Having  determined  that  section  142a  Is  ap- 
plicable to  this  contract,  the  next  question 
is  whether  the  materiality  of  the  alleged  un- 
true statements,  to  the  risk,  Is  to  be  deter- 
mined by  the  court  or  by  the  Jury;  and,  un- 
der our  own  decisions,  there  can  be  no  doubt 
that  question  in  this  case  Is  for  the  Jury.  In 
Chew  V.  Bank  of  Baltimore,  14  Hd.  299, 
Judge  Bartol  said:  "It  is  everywhere  con- 
ceded that  the  materiality  of  the  disclosure 
or  concealment  Is  a  question  of  fact  wtiich 
must  be  submitted  to  the  jury."  And  it  was 
so  held  in  Mut.  Ins.  Co.  v.  Deale,  18  Md.  50, 
70  Am.  Dec.  673,  and  In  Fidelity  Mut.  Co.  v. 
Flcklin.  74  Md.  184,  21  Atl.  680,  28  Atl.  187. 
There  may  be  cases  in  which  it  would  not  be 
proper  to  submit  this  question  to  a  jury,  as 
in  Lutz  ▼.  Metropolitan  Co.,  186  Pa.  527,  40 
Atl.  1104.  where  the  plaintiff's  decedent  de- 
clared in  his  application  that  he  had  never 
bad  spitting  or  raising  of  blood,  though  the 
proof  showed  he  had  for  a  long  time  been 
subject  to  it,  and  that  he  died  of  consump- 
tion a  year  or  two  after  the  insurance  was 
elTected.  But  in  that  case,  while  refusing  to 
submit  the  question  to  the  jury,  the  court 
said:  "Ordinarily  questions  of  good  faith 
and  materiality  are  for  the  jury,  and,  where 
it  is  doubtful  whether  the  matter  was  mate- 
rial, the  question  of  materiality  must  be 
submitted  to  the  jury." 

Applying  these  principles  to  the  instrac- 
tions  uow  undor  consideration.  It  is  clear, 
without  further  discussion,  that  the  defend- 
ant's second,  fourth,  sixth,  and  seventh  pray- 
ers, all  of  which  are  based  upon  the  theory 
that  section  142a  does  not  apply,  were  proii- 
erly  rejected.  Its  first  prayer  was  also  prop- 
erly rejected,  l>ecause  there  was  abundant 
evidence  tending  to  prove  that  the  disability 
of  plalotiff  was  complete  and  continuous,  and 
due  to  the  injury  complained  of,  independ- 
ently of  all  other  causes.  Its  fifth  prayer 
was  properly  rejected  because  a  defective 
leg  is  not  necessarily  an  nnsound  leg,  and 
also  because  susceptibility  to  inflammation 
n-om  future  accident  is  not  present  physical 
unsoundness.  Its  eighth  and  ninth  prayers 
were  both  properly  rejected  because  the  doc- 
trine of  contributory  negligence  which  they 
invoke  is  not  applicable  in  this  case.    Cook 


on  Insurance,  {t  49,  51;  Providence  Life  Ins. 
Ck>.  T.  Martin,  32  Md.  813. 

The  plaintiffs  fifth  and  sixth  prayers  rest 
upon  the  theory  that  section  142a  applies  as 
we  have  determined  it  does,  and  there  was 
no  error  In  putting  the  burden  of  proof  upon 
the  defendant,  as  they  do.  "The  defense  of 
forfeiture  must  be  pleaded  and  proven  by  the 
insurer."  Kerr  on  Insurance,  p.  778.  '*Tbe 
burden  is  upon  Um  who  claims  a  forfeiture 
to  show  that  he  is  clearly  entitled  to  it."  Id. 
432;  Hasten  t.  Interstate  Casualty  Co.,  99 
Wis.  73,  74  N.  W.  534,  40  L.  E.  A.  651;  Jones 
V.  D.  S.  Mut  Accident  Association,  92  Iowa, 
652,  61  N.  W.  485;  Mut.  Ben.  Life  Ins.  Co. 
V.  Wise,  34  Md.  597.  No  objection  was  made 
in  the  brief  or  at  the  argument  to  the  grant- 
ing of  plaintiff's  eighth  prayer  on  the  meas- 
ure of  damages,  and  we  presume  it  was 
waived. 

Finding  no  error  in  the  rulings  of  the  court, 
the  judgment  will  be  affirmed.  Judgment  af- 
firmed, with  costs  above  and  below. 


MAYOR,  ETC.,  OF  CITY  OF  BALTIMORE 
et  al.  V.  ROBERT  POOLE  &  SONS  CO. 

(Court  of  Appeals  of  Maryland.    April  1,  1903.) 

MUNICIPAL  CORPORATIONS  —  AS9BSSMBNT  — 
FAILURE  TO  NOTIFY  OWNER  —  ENJOINING 
COLLECTION— BATE  Or  TAXATION— POWKR 
TO  FIX. 

1.  Baltimore  City  Charter,  {  164a,  gives  the 

appeal  tax  court  power  to  revise  the  valuation 
and  assessment  of  property  in  the  city,  and 
to  lower  or  increase  the  same,  but  requires  five 
days'  notice,  in  writing,  to  the  owner  or  per- 
son in  charge  of  the  property,  of  u  purpose  to 
increase  the  assessment  Section  150  provides 
that,  before  increasing  an  assessment,  the  ap- 
peal tax  court  shall  notify  the  owner  by  writ- 
ten or  printed  summons,  containing  interroga- 
tories in  regard  to  the  property,  and  fixing  a 
day  to  answer  such  interrogatories  and  present 
proofs.  Section  170  provides  for  an  appeal  to 
the  Baltimore  City  court  from  an  erroneous, 
illegal,  or  invalid  assessment.  Held,  that  fail- 
ure to  notify  the  property  owner  is  a  Jurisdic- 
tional defect,  and  the  assessment  void,  and 
the  remedy  therefor  is  by  injunction  to  strike 
oat  the  assessment,  aad  not  by  appeal  under 
section  170.  which  is  provided  for  in  cases 
where  Jurisdiction  has  attached  but  the  assess- 
ment is  illegal  or  erroneous. 

2.  Baltimore  •  City  Charter,  S  40,  requires  the 
board  of  estimates  to  send,  with  the  ordinance 
of  estimates,  a  report  showing  the  taxniile 
basis  for  the  next  ensuing  fiscal  year,  and  the 
rate  /or  the  levy  upon  the  basis  of  the  ordi- 
nance of  estimates,  and  the  mayor  and  city 
council  must  fix  a  rate  not  less  than  that  stat- 
ed in  the  report.  Beld,  that  the  power  to  deter- 
mine or  alter  the  rate  of  taxation  is  lodged  ex- 
clusively in  the  mayor  and  city  council,  and  is 
not  within  the  jurisdiction  of  the  appeal  tax 
court. 

Appeal  from  Circnit  Court  of  Baltimore 
City;  Henry  Stockbridge,  Judge. 

Bill  for  an  injunction  by  the  Robert  Poole  & 
Sons  Company  against  the  mayor  and  city 
council  of  Baltimore  and  others.  From  a  de- 
cree overruling  a  demurrer  to  bill,  defendants 
appeal    Affirmed. 


Digitized  by 


Google 


682 


54  ATLANTIC  BEPOBTEB. 


(lid. 


ArgaeA  before  McSHERRY.  O.  J.,  and 
BRI80OE,  BOYD,  PEARCE,  and  SCHMUO- 
KEB.  JJ. 

Olln  Bryan,  for  appellants.  Band(riph  Bar^ 
ton,  Jr.,  and  Bedmond  O.  Stewart,  for  appel- 
lee. 

PEARCE,  J.  This  appeal  la  taken  from  a 
decree  of  the  circuit  conrt  of  Baltimore  City 
orerrullng.  a  demurrer  to  a  bill  In  equity 
filed  by  Bobert  Poole  &  Sons  Company,  a 
corporation,  against  the  mayor  and  city  coun- 
cil of  Baltimore  and  James  P.  Gorter,  city 
collector,  praying  tbat  until  all  tbe  proTlsions 
of  section  19  of  chapter  88,  p.  127,  of  tbe  Acts 
of  1888,  known  as  tbe  "Annexation  Act," 
bare  been  complied  with,  it  may  be  decreed 
that  the  plaintiff  shall  not  be  liable  to  pay 
taxes  for  dty  purposes  upon  its  property 
mentioned  in  the  bill  ot  complaint  at  a  great- 
er rate  than  60  cents  per  $100  of  its  assessed 
value;  and  that  in  the  meantime,  a  manda- 
tory injunction,  under  section  177  of  article  16 
of  the  Code  of  Public  General  Laws,  may  be 
Issued,  requiring  the  defendants  to  make  out 
a  tax  bill  against  the  plaintlfC,  as  the  owner 
of  said  property,  at  the  rate  of  60  cents  per 
$100  of  its  assessed  value,  and  to  accept  from 
the  plaintiff  the  tender  of  taxes  lawfully  due 
thereon  at  said  rate,  and  to  give  to  the  plain- 
titr  a  full  and  complete  receipt  therefor;  also 
praying  an  injunction  to  restrain  the  sale  of 
said  property  for  nonpayment  of  taxes. 

Tbe  material  averments  of  the  bill  are  as 
follows:  That  tbe  property  in  question  is 
situated  within  tbe  territory  brought  Into  the 
city  by  the  annexation  act,  and  that  the  con- 
'ditions  of  section  19  of  that  act  relating  to 
the  Increase  of  the  rate  of  taxation  upon  such 
property  have  not  been  fulfilled,  though  the 
bill  concedes  the  right  to  Increase  the  assess- 
ment, after  tbe  year  1900,  in  the  manner  pre- 
scribed by  the  new  charter  of  the  dty;  that 
no  notice  was  ever  given  to  the  plalntlfl;  of 
the  purpose  to  change  or  alter  the  assessment 
of  said  property,  as  required  by  sections  150 
and  164a  of  the  new  charter,  nor  of  the 
purpose  to  Increase  the  rate  of  taxation  for 
-city  purposes  on  said  property,  and  that  the 
first  knowledge  plaintiff  had  of  either  tbe  in- 
crease of  assessment  or  the  rate  of  taxation 
was  obtained  when  be  applied  in  1901  to  the 
collector  for  a  tax  bill  for  that  year;  that 
said  property  was  assessed  up  to  the  year 
1901  at  $116,125,  upon  which  assessment  he 
paid  dty  taxes  at  the  rate  of  60  cents  per 
^100,  but  that  for  1901,  without  any  notice  to 
it,  and  without  its  knowledge,  the  assessment 
was  raised  to  $137,900,  and  the  rate  of  taxa- 
tion to  $1.81^  per  flOO;  tbat  upon  a  portion 
of  the  property,  assessed  at  $9,667,  the  dty 
conceded  60  cents  to  be  the  proper  rate,  which 
has  been  paid,  but  that  upon  the  residue,  as- 
sessed at  $128,233,  the  dty  demands  $2,433.- 
21,  and  has  refused  from  it  the  tender  ot  tbe 
true  amount— $804.37. 

It  is  contended  by  the  appellee  that  the 


case  of  GittlngfB  v.  Tbe  Mayor  and  Olty  Gomi- 
ell  (decided  June  18,  1902,  and  not  yet  offi 
clally  reported)  62  AtL  937,  Is  conclusive  of 
tbe  correctness  of  the  ruling  of  tbe  circuit 
court  of  Baltimore  City,  wliile  the  appellants 
urge  that  the  provisions  of  section  170  of  tbe 
new  charter  were  not  fully  brought  to  tbe 
attention  of  the  court  In  tbat  case,  as  they 
have  been  in  this,  and  earnestly  argue  tliat 
under  that  section  the  appellee,  when  he  fir^t  j 
obtained  knowledge  of  the  increased,  assess- 
ment and  of  tbe  increased  rate  of  taxation, 
upon  delivery  of  tbe  bill  for  1901  by  the  col- 
lector, had  the  right  then  to  demand  an  abate- 
ment both  of  the  assessment  and  rate  of  tax- 
ation, and  the  right  of  appeal  to  the  city 
conrt  within  30  days  of  refusal  to  make  such 
abatement,  and  that,  thus  having  a  dear  legal 
remedy,  equity  has  no  Jnrisdictlon  to  relieve 
him  now.  We  are  not  able,  however,  to  , 
agree  with  this  view.  Section  164a  of  the 
new  charter  gives  tbe  appeal  tax  court  the 
power  to  revise  tbe  valuation  and  assess- 
ments of  real  and  personal  property  in  the 
dty,  and  to  lower  or  Increase  the  same.  But 
as  a  condition  precedent  to  the  exercise  of 
such  power,  it  requires  five  days'  notice,  in 
writing,  of  such  purpose  to  Increase  the  as- 
sessment, to  be  given  to  the  owner  or  person 
In  charge  of  tbe  property,  or.  If  these  cannot 
be  reached,  then  by  posting  such  notice  on 
the  land.  This  is  the  foundation  of  tbe  juris- 
diction of  the  appeal  tax  conrt,  and  when  the 
foundation  gives  way  the  superstructure  falls. 
We  cannot  perceive  that  section  170  of  tbe 
new  charter  at  all  touches  the  Jurisdiction 
ot  the  appeal  tax  court  It  deals  with 
questions  arising  afttt  a  valid,  though  an  er- 
roneous, assessment  has  been  made.  The 
remedy  against  an  invalid  assessmoit— one 
made  without  jurisdiction  to  make  it— is  to 
strike  it  out,  although  tbe  result  be  to  lose 
the  taxes  for  that  year;  the  remedy  against 
an  assessment,  valid  as  an  assessment,  but  il- 
legal because  of  the  manner  in  which  it  was 
made,  or  erroneous  because  of  under  or  over 
valuation,  is  by  application  recognizing  tbe 
jurisdiction  to  assess,  but  attacking  tbe  legal- 
ity or  regularity  of  tbe  form  of  proceedings 
resulting  from  the  conceded  Jurisdiction.  In 
Gittlngs  V.  Mayor  and  City  Coundl,  supra,  we 
said,  "It  is  of  no  avail  that  the  law  requires 
notice  to  be  given  of  tbe  purpose  to  alter  or 
change  an  assessment.  If  no  notice  in  fact  be 
given,  and  it  cannot  be  said  tbat  a  taxpayer 
is  In  default  for  failure  to  appeal  from  an  in- 
crease of  his  assessment  if  he  has  neither 
knowledge  nor  means  of  knowledge  of  the 
purpose  to  make  such  increase,"  and  we  are 
still  of  opinion  that  this  is  a  correct  state- 
ment of  the  law,  and  tbe  logical  and  neces- 
sary result  of  tbe  decision  in  Monticello  ' 
Company  v.  The  Mayor  and  City  Goundl  of 
Baltimore,  90  Md.  416,  45  Atl.  210.  Secdon 
150  of  the  new  charter  bears  materially  upon 
this  question,  and  confirms  the  condusion 
reached  in  the  Gittlngs  Case.  That  section 
provides  that,  before  increpsing  the  asseM- 
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ment  of  any  property  theretofore  aBsessed, 
tbe  appeal  tax  court  shall  notify  the  owner  by 
written  or  printed  summons  containing  such 
Interrogatories  In  regard  to  the  property  as 
they  may  require  to  be  answered  under  oath, 
and  fixing  a  day  to  answer  such  Interroga- 
tories and  to  present  such  proof  as  the  own- 
er may  desire.  This  section  contemplates  a 
hearing  before  action  is  taken  by  tbe  appeal 
tax  court,  when  its  mind  is  open  and  unbi- 
ased, and  not  after  action,  when  an  ex  parte 
conclusion  has  been  reached,  and  the  natural 
and  Inevitable  disposition  to  sustain  the  posi- 
tion taken  has  been  aroused.  We  have  con- 
sidered this  appeal,  so  far  as  is  possible,  as  if 
the  question  were  for  the  first  time  present- 
ed; but  we  are  led  irresistibly  to  the  same 
conclusion  reached  In  the  Glttlngs  Case. 

There  Is,  however,  a  branch  of  the  ques- 
tion Involved  here  which  was  not  Involved 
there,  and  that  is  the  right  of  the  appeal  tax 
court  to  Increase  the  rate  of  taxation,  Ir- 
respective of  the  basis  of  taxation,  and,  as 
counsel  have  requested  us  to  state  our  views 
upon  that  branch  of  the  case,  we  shall  do  so 
as  briefiy  as  possible.  Section  40  of  the  new 
charter  requires  the  board  of  estimates  in 
each  year  to  procure  from  the  proper  mu- 
nicipal department,  and  to  send  with  the 
ordinance  of  estimates  to  both  branches  of 
the  city  council,  a  report  showing  the  tax- 
able basis  for  tbe  next  ensuing  fiscal  year, 
and  tbe  rate  for  the  levy  of  taxes  sufficient 
to  meet  the  necessities  of  the  city  upon  the 
basis  of  the  ordinance  of  estimates,  and  the 
mayor  and  city  council.  In  the  ordinance 
making  the  annual  levy  of  taxes,  must  fix  a 
rate  not  less  than  that  stated  In  the  said 
report  It  is  thus  clear  that  the  appeal  tax 
court,  whether  with  or  without  notice  to  the 
taxpayer,  has  no  power  to  determine  in  the 
first  place,  or  to  alter,  the  rate  of  taxation. 
That  can  be  determined  only  by  the  ordi- 
nance of  the  mayor  and  city  council,  and, 
when  so  determined.  Is  applicable  through- 
out tbe  city,  except  as  to  property  exempted 
from  that  rate  by  tbe  annexation  act 

Tbe  evil  or  wrong  against  whicB  tbe  tax- 
payer Is  Intended  to  be  protected,  and  which 
was  denounced  In  the  Montlcello  Case,  Is  the 
increase  In  his  proportionate  share  of  the 
burden  of  taxation  without  notice  designat- 
ing a  time  and  place  where  he  may  contest 
tbe  Justice  of  such  Increase,  and  it  is  not 
material  whether  this  wrong  Is  worked  by 
an  Increase  la  the  assessment  or  In  the  rate 
of  taxation  Imposed.  The  basis  might  be 
lowered  and  the  rate  Increased,  and  yet  the 
final  result  might  be  an  increase  in  the  par- 
ty's proportionate  share  of  the  burden  of  tax- 
ation. If  the  statute  law  prescribes  no  par- 
ticular notice  for  this  purpose,  tbe  law  of 
tbe  land  requires  reasonable  notice  of  time 
and  place  where  the  party  may  be  heard. 
There  is  no  hardship  Imposed  upon  the  city 
in  this  requirement,  which  is  only  designed 
to  secure  orderly  procedure  and  to  give  tbe 
taxpayer   his   day  in  court  and   tbe  city. 


through  its  assessment  books  and  tax  rolls, 
has  at  command  every  facility  for  giving 
such  notice.  When,  therefore,  the  appeal 
tax  court  may  be  Informed,  or  have  reason  to 
believe,  that  any  property  within  the  ter- 
ritory annexed  under  the  act  of  1888  has 
l>een  brought  within  those  conditions  of  tbe 
annexation  act  which  will  warrant  the  Im-. 
position  of  the  regular  city  rate  of  taxation, 
they  should  give  reasonable  notice  to  tbe 
owner  of  their  purpose  to  ImiMSe  this  rate, 
fixing  a  time  and  place  when  he  can  be 
heard  in  relation'  to  the  matter.  We  have 
not  been  advised  of,  and  have  not  discovered, 
any  spccillc  provision  of  law  prescribing  how, 
and  by  what  authority,  property  in  tbe  an- 
nexed territory  which  has  been  brought  with- 
in the  conditions  of  the  act  of  1888  warrant- 
ing the  Imposition  of  the  city  rate  of  tax- 
ation Is  to  be  put  Into  that  category  upon  tbe 
books  of  the  appeal  tax  court,  but  It  would 
seem.  In  tbe  absence  of  such  specific  pro- 
vision, that  that  court  should  have  power  to 
make  such  classification.  The  correctness  of 
such  classification,  however,  Is  a  question  of 
fact  dependent  upon  proof  as  to  the  opening 
of  avenues,  streets,  and  alleys  through  the 
property,  and  the  erection  of  the  prescribed 
number  of  houses  upon  a  block  as  provided 
in  the  annexation  act,  and,  if  no  tribunal  has 
been  provided  for  the  determination  of  that 
question.  It  follows  that  relief  against  such 
erroneous  classification  can  be  had  only 
through  the  restraining  power  of  a  court  of 
equity;  and  the  exercise  of  that  power.  In 
cases  involving  the  question  of  the  rate  of 
taxation  under  the  annexation  act  was  sus- 
tained In  Shidall's  Case,  93  Md.  526.  49  Atl. 
645.  Goebel's  Case,  93  Md.  749,  49  Atl.  649, 
and  Knenzel's  Case.  93  Md.  760,  49  Atl.  649, 
where  the  injunction  was  denied  only  lie- 
cause  the  amount  involved  was  not  sufficient 
to  give  a  court  of  equity  Jurisdiction. 

Decree  affirmed,  with  costs  above  and  be- 
low. 


STATE  T.  ROLLO. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.    Nov.  26,  1901.) 

LARCEKT  —  INDICTMKNT  —  OWNERSHIP      OF 

PROPBRTT— LARCBNT  FROM  CORPORATION 

-^AVERMENT  OF  CORPORATE  NAUB. 

1.  An  indictment  alleging  a  larceny  of  goods 
from  a  designated  corporation  need  not  spe- 
cifically allege  that  the  owner  of  the  goods  was 
a  corporation. 

2.  An  indictment  for  larceny  from  a  corpora- 
tion need  not  allege  the  correct  name  of  the 
corporation.  It  is  sufficient  to  allege  the  name 
by  which  it  is  generally  known. 

Jolm  Rollo  was  Indicted  for  larceny,  and 
moved  to  quash  the  Uadictment  Motion  over- 
ruled. 

Tbe  Indictment  charged,  on  August  1,  1901, 
the  larceny,    oy  the  defendant   of  certain 


T  L  See  Indictment  and  Informatioii.  Tol.  IT,  Cent 
Dig.  I  277. 
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books,  glviag  the  valne  of  the  same,  "of  the 
goods  and  chattels  of  Wilmington  Institute," 
etc. 

Argued  before  LORE,  a  J.,  and  SPBU- 
ANCE  and  GRUBB,  JJ. 

Robert  Adair,  for  defendant,  moved  to 
quash  the  Indictment  as  Insufficient  because 
it  did  not  allege  that  the  Wilmington  Insti- 
tute, whose  property  was  alleged  to  have 
been  stolen  by  the  defendant,  was  a  corpora- 
tion, or  an  association  of  persons,  or  indi- 
cate in  any  way  what  it  was;  and,  further- 
more, It  did  not  aver  the  correct  corporate 
name  thereof. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 

Where  the  name  of  a  corporation  is  stated 
as  owner,  there  need  be  no  averment  that  it 
Is  a  coi-poration. 

It  Is  sufficient  to  allege  and  prove  the 
name  by  which  a  corporation  Is  generally 
known. 

PER  GTTRIAM.    Indictment  sustained. 

The  defendant  tliereupon  entered  a  plea  of 
guilty. 


STATE  T.   SOLIO. 

(Court  of  General  Sessions  of  Delaware,    New 
Castle.    Nov.  21,  1902.) 

INTOXICATING  LIQUORS— CRIMINAL  PROSECU- 
TION—INDICTMENT— SUFFICIENCY— DES- 
IGNATION OF  OFFENSE. 

1.  An  indictment  for  selling  liquor  illegally, 
averring  that  defendant  at  a  certain  place  "did 
then  and  there  unlawfully  sell  intoxicating  liq- 
uor" to  a  cei'tain  person,  does  not  set  out  witn 
sufficient  certainty  the  nature  and  character 
of  the  offense  charged. 

John  Solio  was  indicted  for  selling  liquor 
Illegally,  and  moved  to  quash  the  indictment. 
Indictment  quashed. 

The  indictment  was  as  follows:  "Novem- 
ber Term,  1902.  New  Castle  County— ss.: 
The  grand  inquest  for  the  state  of  Dela- 
ware, and  the  body  of  New  Castle  county, 
on  their  oath  and  affirmation  respectfully  do 
present  that  John  Solio,  late  of  Wilmington 
hundred,  in  the  county  aforesaid,  on  the  first 
day  of  September  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two,  with 
force  and  arms,  at  Christiana  hundred,  in 
the  county  aforesaid,  at  a  certain  place  there 
situate,  to  wit,  at  the  place  known  as  'Mont- 
chanin  Station,'  in  the  hundred  and  county 
last  aforesaid,  and  at  which  said  place  the 
business  of  selling  intoxicating  liquors  was 
then  and  there  carried  on,  he,  the  said  John 
Solio,  did  then  and  there  unlawfully  sell  in- 
toxicating liquor,  to  wit,  unlawfully  to  one 
John  Mackinnon,  against  the  form  of  the 
act  of  the  General  Assembly  in  such  case 
made  and  provided,  and  agaiust  the  pence 
and  diguity  of  the  state.    Herbert  H.  Ward, 


Attorney  GeneraL    Robt  H.  Bicbards,  Dep'y 
Atty.  General." 

Ai^ued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  GRUBB.  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Rob»t 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  Stote 
J.  Frank  Ball,  for  defendant 

LORE,  C,  J.  The  court  are  tmanlmously 
of  the  opinion  that  this  indictment  should 
be  quashed  because  it  does  not  set  out  with 
sufficient  certainty  the, nature  and  character 
of  the  offense  charged.'  Indictment  quashed. 


DBVALINGER  v.  MAXWELL. 
(Supreme  Court  of  Delaware.   Jan.  IS,  1903.) 

VENDOR  AND  PURCHASER  —  STATUTE  OP 
FRAUDS— CONTRACT  FOR  SALE  OF  LAND- 
CONTRACT  NOT  TO  BE  PERFORMED  WITHIN 
A  YEAR- JUDG.MENTS  —  LIENS  —  OBLIGATIO.V 
OF  CONTRACT— CONSTITUTIONAL  LAW. 

1.  Before  delivery  of  a  deed,  the  grantee  dis- 
covered that  there  was  a  judgment  against  the 
vendor;  and  an  agreement  was  made  whereb; 
the  deed  was  delivered,  and  a  sum  less  than  the 
agreed  considerntinu  paid.  In  an  action  by  the 
vendor  for  the  balance  of  the  price  he  claimed 
that,  by  a  parol  agreement,  the  balance  was  to 
be  paid  as  soon  as  the  jud;:ment  should  be 
discharged;  and  the  vendee  claimed  that  the 
amount  paid  wag  in  full  settlement,  in  consid- 
eration of  his  assuming  the  risk  of  the  judg- 
ment. Held,  that  on  no  phase  of  the  testimony 
was  the  contract  one  within  the  statute  of 
frauds,  as  a  contract  for  the  sate  of  land. 

_  2.  An  agreement  which  may  by  any  possi- 
bility be  performed  if-ithin  a  year,  in  accord- 
ance with  the  intention  of  the  parties  when 
made,  is  not  within  the  statute  of  frauds. 

3.  Plaintiff's  bill  of  particulars  was:  "D.  to 
M.,  Dr.:  To  balance  of  purchase  money  of 
hotel  property  promised  to  be  paid  January  1, 
ISSa,  $400."  .ind  the  plaintiff  testified  that 
defendant  agreed  to  pay  him  $400  in  addition 
to  a  sum  that  defendant  had  paid  plaintiff  on 
the  sale  of  a  hotel  whenever  a  certain  judg- 
ment against  plaintiff  was  discharged  by  the 
operation  of  a  certain  law,  which  went  into 
effect  January  1,  1896,  after  the  alleged  agree- 
ment. Held,  that  there  was  no  variance  be- 
tween the  bill  of  particulars  and  the  proof. 

4.  Rev.  Code  lSo2,  amended  in  1893,  p.  814, 
c.  110,  S  3,  provided  that  after  the  Ist  of  Jan- 
nary,  1896,  no  real  estate  should  be  taken  on 
execution  on  any  judgment  recovered  prior  to 
January  1,  1886.  and  that  after  such  date  tlie 
lien  of  such  judgment  should  he  lost,  unless 
before  that  it  should  be  renewed  by  agreement 
or  scire  facias;  and  section  1  provided  that 
judgments  should  not  continue  a  lien  on  real 
estate  for  over  10  years.  HrJS  that,  as  to  a 
judgment  lien  which  had  attached  before  the 
passage  of  the  statute,  it  was  not  nnconstitn- 
tional.  as  impairing  the  obligation  of  contracts. 

Error  to  Superior  Court,  New  Castle  Coun- 
ty. 

Suit  by  Alexander  Maxwell  against  Charles 
Devalioger.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

Argued  before  NICHOLSON,  Oh.,  LORE, 
C.  J.,  and  SPRUAXCE  and  PBNNBWILL, 
JJ. 

%  2.  S«e  Fraud*,  Statuta  of,  vol.  n.  Cent  Die.  H 
74.  7S. 
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Harry  Emmons,  for  plaintiff  In  error.  Bd- 
vln  K.  Cochran,  Jr.,  for  defendant  In  er- 
ror. 

PENNEWILL,  J.  On  or  about  the  7th 
day  of  March,  1893,  Alexander  Maxwell,  the 
defendant  In  error,  conveyed  to  Charles  Dev- 
alinger,  the  plaintiff  in  error,  certain  real  es- 
tate situated  in  Mlddletown,  in  New  Castle 
county,  and  known  as  the  National  Hotel 
property.  The  sum  of  $22,000  had  been 
agreed  upon  by  the  parties  to  the  conveyance 
as  the  consideration,  but  prior  to  the  deliv- 
ery of  the  deed  the  grantee  was  apprised 
of  the  existence  of  an  old  Judgment  against 
the  grantor  for  the  real  debt  of  $199.41,  with 
Interest  thereon  from  December  10,  1857. 
This  Judgment  was  No.  206,  to  the  March 
term,  A.  D.  1857,  of  the  superior  court  of 
said  county,  and  was  open  and  unsatlsfled 
upon  the  records  of  said  court  at  the  time 
of  tlie  conveyance,  March  7,  1893.  On  ac- 
count of  the  Judgment,  the  grantee,  the 
plaintiff  In  error,  objected  to  the  payment 
of  the  entire  consideration  money  as  orig- 
inally agreed  upon;  and  the  sum  of  $21,600 
was'  paid  to  and  accepted  by  the  grantor, 
and  the  deed  delivered  by  him  to  the  grantee. 
At  the  time  of  the  delivery  of  the  deed, 
however,  an  agreement  is  alleged  to  have 
been  made  by  the  said  parties  respecting  the 
Judgment  and  the  balance  of  the  purchase 
money,  to  wit,  the  sum  of  $400;  and  it  Is 
that  agreement  upon  which  the  action  in  the 
court  below  was  based,  and  with  which  we 
have  to  deal. 

According  to  the  testimony  of  the  plaintiff 
in  en-or,  as  disclosed  by  the  record,  it  ap- 
pears that  the  sum  of  $21,600  paid  by  him 
at  the  time  of  the  delivery  of  the  deed  was 
accepted  by  Maxwell  in  full  settlement  for 
the  property,  and  that.  In  consideration  of 
the  abatement  of  $400  of  the  price  originally 
agreed  upon,  he  (Devallngcr)  should  and  did 
assume  all  risks  on  account  of  the  old  Judg- 
ment. From  the  testimony  of  Maxwell,  on 
the  other  hand,  it  appears  that  no  abatement 
of  the  original  price  was  made,  but  that 
Devalinger  agreed  to  pay  the  balance  of  the 
cousideratiou,  to  wit,  the  sum  of  $400,  when 
the  law  known  as  the  "Judgment  Lien  Law" 
should  go  into  effect,  and  discharge  the  real 
estate  from  the  Hen  of  the  Judgment.  The 
said  law  became  operative  January  1,  18!)C, 
and  its  effect,  the  defendant  in  error  con- 
tends, was  to  discharge  the  real  estate  afore- 
said from  the  lien  of  the  said  Judgment. 

There  were  numerous  assignments  of  er- 
ror filed,  but  the  briefs  and  arguments  of 
counsel  cover  the  following  only,  viz.:  (1) 
The  court  below  erred  in  not  charging  the 
Jury  that  the  contract  proved  by  the  plain- 
tiff below  as  his  cause  of  action  was  a  con- 
tract for  the  sale  of  lands,  and,  not  being 
in  writing,  was  void  under  the  statute  of 
frauds.  (2)  The  court  below  erred  In  not 
charging  the  Jury  that  the  said  contract 
was  one  which,  nnder  its  terms,  could  not 


be  performed  within  the  space  of  one  year 
from  the  making  thereof,  and,  not  being  in 
writing,  was  void  under  said  statute  of 
frauds.  (S)  The  court  erred  in  refusing  to 
charge  the  Jury  that  there  was  a  fatal  vari- 
ance between  the  contract  proved  and  the 
bill  of  particnlars  filed  by  the  plaintiff  be- 
low. 

In  the  argument  before  this  court  the 
plaintiff  In  error  relied  mainly  upon  the  first 
of  said  assignments  of  error.  It  does  not 
appear  that  the  court  below  specifically  con- 
sidered this  question,  and  presumably  it  was 
not  pressed  or  argued. 

Was  the  agreement  which  was  made  with 
respect  to  the  payment  of  the  balance  of 
the  $400,  and  upon  which  the  suit  was  en- 
tered In  the  court  below,  in  any  sense  an 
agreement  for  the  sale  of  lands,  and  there- 
fore within  the  operation  of  the  statute  of 
frauds?  It  must  be  manifest  to  any  one 
who  carefully  reads  the  testimony  in  the 
case  that  when  Maxwell  accepted  the  sum 
of  $21,600,  and  delivered  the  deed  to  Deval- 
inger, the  original  agreement  respecting  the 
sale  of  the  property  was  terminated.  The 
title  to  the  real  estate  In  question  liad  then 
passed  from  Maxwell,  and  all  bis  rights 
therein  were  extingtilshed.  There  was  no 
longer,  and  could  not  be  at  the  time  the 
action  below  was  brought,  any  agreement  in 
existence  for  the  sale  of  the  hotel  property 
from  Maxwell  to  Devalinger.  After  the  dis- 
covery of  the  Judgment,  and  subsequent  to 
the  original  contract,  Maxwell  agreed  to  part 
with  the  property  fbr  $21,600,  and  made  a 
new  agreement  with  Devalinger,  not  In  re- 
lation to  the  sale  of  the  real  estate,  for  that 
was  consummated,  but  in  relation  to  the  old 
judgment  and  the  $400.  Devalinger  testified 
that  Maxwell  accepted  the  $21,600  in  full 
payment  for  the  property,  and  made  the 
abatement  of  $400  because  of  the  risk  the 
purchaser  would  assume  on  account  of  the 
Judgment.  According  to  his  testimony,  there- 
fore, the  contract,  so  far  as  it  concerned  the 
real  estate,  was  absolutely  closed  when  the 
$21,600  was  accepted  and  the  deed  delivered. 
According  to  the  testimony  of  Maxwell,  he 
did  accept  said  last-named  sum  and  deliver 
the  deed,  but  Devalinger  then  agreed  that 
he  would  pay  him  the  sum  of  $400  when  the 
Judgment  was  discharged  by  the  operation  of 
the  said  law  known  as  the  "Judgment  Lien 
Law,"  and  it  was  so  discharged  January  1, 
1890.  From  no  part  of  the  evidence,  there- 
fore, does  it  seem  that  the  agreement  sued  up- 
on was  one  respecting  real  estate,  but,  on  the 
contrary,  it  was  one  that  was  different  from 
and  subsequent  to  the  original  agreement, 
and  referred  to  the  old  lien,  and  to  the  $400 
which  was  to  be  regarded  as  in  the  nature  of 
an  indemnity  till  the  Judgment  was  dischar- 
ged. We  think,  therefore,  the  court  below 
did  not  err  in  refusing  to  charge  the  Jury 
that  the  contract  was  void  under  the  statute 
of  frauds. 

The  case  of  Duncan  ▼.  Blalr^^  Denio,  ^90. 
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Is  the  only  one  dted  by  the  plaintiff  In  error  \ 
which  could  be  considered  as  eyen  remotely 
bearing  on  the  point  nnder  discussion;  and 
this  Is  found,  upon  examination,  to  be  not 
at  all  In  conflict  with  the  conclusion  we 
have  reached.  In  that  case  there  was  a  con- 
tract for  the  sale  and  conveyance  of  land 
to  the  plaintiff  on  terms  agreed  to  by  him; 
the  sellers,  on  their  part,  agreeing  to  pay 
off  and  discharge  the  Incumbrances  on  said 
land.  The  court  said:  "The  contract  was 
entire.  It  Is  counted  upon  as  such,  and.  If 
any  contract  was  established  by  the  evi- 
dence, it  was  of  that  character.  Being  a 
mere  verbal  contract  for  the  sale  of  land, 
the  statute  makes  it  void.  It  may  be  that 
an  agreement  to  pay  off  Incumbrances  would 
be  good,  although  not  In  writing;  but  a  stip- 
ulation to  that  effect,  forming  a  part  of  a 
verbal  agreement  for  the  sale  of  land,  is  in- 
valid." This  la  obviously  a  very  different 
case  from  the  one  we  are  considering.  In 
the  case  before  us  the  agreement  sued  upon 
was  in  no  sense  a  part  of  the  contract  which 
was  made  for  the  sale  of  real  estate,  and 
was  not  even  made  at  the  same  time.  In 
the  case  in  Denio  the  contract  was  entire, 
covering  both  the  sale  of  real  estate  and  the 
discharge  of  incumbrances  thereon,  and  it 
was  not  pretended  that  there  was  any  other 
or  different  contract 

The  plaintiff  in  error  also  contends  that 
the  contract  sued  upon  was  a  contract  which, 
under  its  terms,  could  not  be  performed 
within  the  space  of  one  year  from  the  mak- 
ing thereof,  and,  not  being  in  writing,  was 
void  under  said  statute,  and  that  the  court 
below  erred  In  refusing  to  so  charge  the 
jury.  We  think  the  court,  in  its  charge  to 
the  jury,  stated  the  law  upon  this  point  very 
clearly  and  accurately,  as  follows:  "The 
statute  of  frauds  applies  to  agreements 
which,  according  to  the  intent  and  express 
understanding  of  the  parties  at  the  time  of 
the  making  thereof,  cannot  possibly  be  per- 
formed within  the  space  of  one  year  thereaft- 
er. If  the  performance  of  the  agreement 
within  one  year  from  the  time  of  the  mak- 
ing thereof  be  distinctly  contrary  to  and  In- 
consistent with  the  Intent  of  the  parties  at 
the  time  of  entering  into  the  same,  then  such 
an  agreement  must  be  evidenced  by  writing, 
as  required  by  the  statute;  else  a  recov- 
ery thereon  cannot  be  had.  But  while  It  is 
true  that,  whoi  it  Is  clearly  the  intention  of 
the. parties  that  an  agreement  shall  not  be 
performed  within  a  year,  it  must  be  reduced 
to  writing,  or  some  memoranda  or  note  there- 
of must  be  made  and  signed  by  the  party  to 
be  charged  therewith,  yet  it  is  equally  true 
that  the  statute  does  not  extend  to  an  agree- 
ment which  may  by  any  possibility  be  per- 
formed within  a  year,  in  accordance  with 
the  understanding  and  intention  of  the  par- 
ties at  the  time  when  the  agreement  was 
entered  into.  And  if  the  specific  time  of  per- 
formance be  not  determined  upon  at  the  time 
of  the  making  of  the  contract,  yet,  if  by  any 


possibility  it  may  be  performed  witbln  a 
year,  the  statute  does  not  apply,  and  Bucb 
an  agreement  need  not  be  in  writing.  And 
likewise  when  the  performance  of  the  agree- 
ment rests  upon  a  contingency  which  may 
happen  within  a  year." 

The  cases  cited  by  the  plaintiff  in  error 
are  not  in  conflict  with  the  law  as  here  stat- 
ed. They  were  for  the  most  part  cases  In 
which  the  courts  held  that,  while  a  suit 
could  not  be  maintained  upon  a  verbal  con- 
tract which  was  not  to  be  performed  with- 
in one  year,  yet  suits  could  be  maintained 
to  recover  for  services  actually  rendered 
where  there  had  been  a  performance  of  tlie 
contract  He  cites  no  authority  inconsist- 
ent with  the  proposition  that  the  statute 
does  not  apply  if  the  agreement  sued  upon 
may  be  performed  within  one  year. 

The  contention  of  the  plaintiff  in  error 
with  reference  to  a  variance  between  the  bill 
of  particulars  filed  by  the  plaintiff  below 
and  the  proof  cannot  be  sustained,  for  the 
reason  that  there  was  no  such  variance  as 
the  law  regards  as  fatal  in  such  cases.  Tbe 
bill  of  particulars  was  as  follows:  "Gbaries 
Devallnger  to  Alexander  Maxwell,  Dr.:  Jan- 
uary 1,  1896.  To  balance  of  purchase  mon^ 
of  National  Hotel  property,  Middletown, 
Delaware,  promised  to  be  paid  January  1, 
1896,  flOO.OO.  Interest  on  same  from  Janu- 
ary 1,  1896."  Maxwell  testified  that  Deval- 
lnger agreed  to  pay  the  $400  whenever  the 
old  judgment  was  discharged  by  the  opera- 
tion of  the  above-mentioned  law,  and  that  It 
was  In  fact  so  discharged  January  1,  1896, 
tbe  time  when  the  law  became  effective. 
There  was  therefore  a  substantial  agreement 
between  the  bill  of  particulars  and  the  proof. 
Perfect  exactness  and  agreement  are  not 
required.  It  is  sufficient  if  the  defendant  Is 
reasonably  Informed  by  the  bill  of  particu- 
lars of  the  subject-matter  involved,  the  na- 
ture and  character  of  the  claim,  and  the 
several  Items  thereof  which  he  may  be  re- 
quired to  meet.  We  think  there  was  no  er- 
ror In  the  statement  of  the  law  by  tlie  court 
below  upon  this  point. 

There  is  another  assignment  of  error,  which 
Involves  the  constitutionality  of  a  statute  of 
tills  state,  and  upon  which  it  'may  be  well  for 
this  court  to  express  an  opinion,  although  it 
was  not  referred  to  in  the  argument  before 
us.  The  reason  it  was  not  argued  was,  per- 
haps, because  the  plaintiff  in  error  bad  be- 
come satisfied  that  the  charge  of  the  court 
below  upon  that  point  was  free  from  error. 
We  allude  to  the  statute,  chapter  778,  19 
Laws  Del.  (Rev.  Code  1852,  amended  in  1893. 
p.  814,  c.  110),  entiaed  "An  act  Umlting  Judg- 
ment liens  upon  real  estate,  and  for  other 
purposes,"  passed  May  4,  1893.  Section  3  of 
that  act  provides  that  "after  the  first  day  of 
January,  A.  D.  1896,  no  real  estate  shall  be 
seized  or  taken  by  virtue  of  execution  process 
upon  any  judgment  for  the  recovery  of  mon- 
ey entered  or  recorded  In  the  sui)erior  court 
of  this  state  In  any  county  prior  to  the  flrai 
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day  of  January,  A.  D.  1886,  and  whoUy  due 
and  payable  on  or  before  tbe  day  and  year 
last  aforesaid;   and  from  and  after  said  first 
clay  of  January,  A.  D.  1886,  the  lien  of  such 
Judgment  upon  real  estate  shall  be  lost,  un- 
less prior  to  that  time  such  Hen  shall  be  re- 
nc^^ed  and  continued  by  agreement  filed,  or 
scire  facias  sued  out  in  manner  as  provided 
In    the  preceding  section  of  this  act."     Sec- 
tion 1  provides  "that  no  Judgment  for  the  re- 
covery of  money,  hereafter  entered  or  re- 
corded In  tbe  superior  court  of  this  state  In 
any  county,  howsoever  recorded  in  said  court, 
shall  continue  a  lien  upon  any  real  estate  for 
a  longer  term  than  ten  years  next  following 
tlie  day  of  entry  or  recording  of  such  Judg- 
ment," etc.    The  said  act,  before  It  went  In- 
to effect,  was  limited  In  its  operation  to  New 
Castle  county.    The  court  below  rightfully 
declared  "that  It  was  competent  for  the  Legis- 
lature to  pass  said  act,  shortening  the  time 
during  which  the  lien  of  a  Judgment  entered 
thereafter  may  continue  upon  real  estate  with- 
out a  renewal  of  such  Judgment,  and  that  Its 
application  to  the  lien  of  Judgments  which 
bad  attached  before  the  passage  of  the  said 
act  IB  not  open  to  any  constitutional  objec- 
tion;   a  reasonable  time  (from  May  4,  1893, 
to  January  1,  1896)  having  been  given  by  the 
terms  of  tbe  act  to  Judgment  creditors  In 
wblcb  to   renew  and  continue  their  Hens. 
The  statute  merely  afTects  the  remedy  for  tbe 
enforcement  of  tiie  Judgement  in  shortening 
the  time  of  tbe  existence  of  the  Uen  thereof 
without  renewal  as  provided  by  the  act   And 
it  does  not  Imimlr  the  obligation  of  tbe  con- 
tract of  tbe  Judgment  creditor."    1  Black  on 
Judgments,  {  403;   McCormlck  t.  Alexander, 
2   Ohio,  66;    The  Bank  of  United  States  v. 
Longworth  and  Wright,  1  McLean,  85,  Fed. 
Ca«.  No.  923;   Cooley's  Const.  Ldm.  (Bth  Ed.) 
top  page  384,  star  page  287.    We  are  clearly 
oC  the  opinion  that  the  effect  of  said  act  was 
to  discharge  the  real  estate  of  Maxwell,  tbe 
plaintiff  below,  from  the  Hen  of  said  Judgment 
on  the  1st  day  of  January,  1896. 
Tbe  Judgment  of  tbe  court  below  is  affirmed. 


MONTEIiLO  BRICK  CO.  t.  PULLMAN'S 
PALACE  CAR  CO. 

I  Superior  Court  of  Delaware.    Sept  16,  1902.) 

SUITS  AOAINST  CORPORATIONS-WRONO  NAMB 

— LHAVB  TO  FILE  AFFIDAVIT  OF 

DEFBNSE:— REQUISITES. 

1-  When,  In  a  suit  iovolviag  a  mechanic's 
lien,  against  a  corporation,  it  has  been  sued 
under  a  name  which  it  hag  ceased  to  be  known 
by,  tbe  corporation  may  appear  specially  and 
file  an  affidavit  of  defense;  but  such  affldavit 
must  show  that  the  corporation  is  using  a  name 
different  from  that  which  it  was  sued  under, 
and  the  necessary  facts  connected  tbtrewith. 

Snit  by  the  Montello  Brick  Company 
against  the  Pullman's  Palace  Car  Company. 
The  Pullman  Company  granted  leave  to  file 
an  affidavit  of  defense. 

Annied  before  LOBE,  a  J.,  and  SPRU- 
ANCB  and  BOYCE,  JJ. 


Walter  H.  Hayes,  for  plataitlfl.  Antbonj 
HIgglns,  for  Pullman  Co. 

Mr.  Hlggins:  I  ask  leave  to  appear  on  be- 
half of  the  Pullman  Company,  a  corporatl<»i 
of  the  state  of  Illinois,  and  file  an  affldavit 
of  defense.  It  Is  impossible  for  Pullman's 
Palace  Car  Company  to  appear,  It  having 
gone  out  of  existence  as  such.  Its  successor 
has  a  right  however,  to  defend  tbe  property 
of  tbe  company.  If  Judgment  were  to  go 
against  Pullman's  Palace  Car  Company,  It 
would  create  a  cloud  upon  tbe  title.  If  it  did 
not  make  a  Uen.  The  owner  of  tbe  prop- 
erty, of  course,  must  have  his  day  In  court 
Tbls  is  not  such  a  situation  as  calls  for  a 
special  api)earance. 

SPRUANCE,  J.  It  la  really  an  appUcatlon 
to  allow  your  client  to  Intervene. 

Mr.  Higglns:  I  think  it  goes  a  little  fur- 
ther than  a  mere  Intervention.  It  Is  not  a 
third  party,  but  tbe  actual  defendant.  The 
mechanic's  lien  law  gives  to  tbe  party  sued 
the  right  to  come  In  and  defend.  We  are 
the  party,  but  they  have  sued  In  tbe  wrong 
name.  We  ask  to  appear  in  said  suit  and 
file  therein  an  aflJdavlt  of  defense. 

Mr.  Hayes:  Tliat  must  be  based  upon  an 
aflldavit  and  the  reasons  set  out  If  there 
has  been  any  change  In  the  name  of  tbe  cor- 
poration. It  should  appear  by  aflldavlt 

LORE,  C.  J.  We  will  give  you  leave,  Mr. 
Hlggins,  to  appear  specially  for  the  purpose 
named,  and  file  your  affidavit  of  defense,  but 
the  affidavit  must  show  how  It  Is  that  you  are 
using,  a  different  name  from  that  under  which 
you  were  sued,  setting  out  all  necessary  facts. 

Mr.  Hayes  asked  to  note  an  exception. 
The  court  held  that  an  exception  would  not 
lie  to  tbe  above  decision. 


OHORMAN  ▼.  QUEEN  ANNE'S  R.  CO. 

(Superior  Court  of  Delaware.    Sussex.    Oct 

IB,  1901.) 

WIFE'S  REALTY— HUSBAND'S  TBNANCT— INJU- 
RY TO  CHOP— RIGHT  TO  SUE— SURFACE  WA- 
TER—RAILROAD COMPANY-RIGHT  OF  DRAIN- 
AGE—LIABILITY FOR  DAMAGES. 

1.  A  husband  who  takes  possession  of  his 
wife's  land  with  her  consent,  pats  in  a  crop, 
furnishing  the  material  therefor,  and  is  to  have 
the  entire  proceeds,  may  maintain  action  in  his 
own  name  for  n  tortious  injury  to  the  unsev- 
ered  crop,  whether  his  contract  with  his  wife. Is 
written  or  verbal,  express  or  implied. 

2.  A  railroad  company  gains  no  rJKht,  through 
Its  duty  to  passengers  or  shippers  to  protect  ita 
roadbed,  to  cast  surface  water  on  the  land  of 
an  adjacent  owner,  different  from  that  which 
inheres  in  any  private  owner. 

3.  A  railroad  company  which,  by  digging 
ditches  alongside  its  tracli  embankment  accum- 
ulates surface  water  and  casts  it  on  adjacent 
land  in  unnatural  quantities,  is  liable  for  dam- 
ages to  crops  caused  thereby. 

Action  by  I'bilip  H.  Chorman  against  the 
Queen  Anne's  Railroad  Company.  Verdict 
for  plaintiff. 

Action  on  tbe  case  for  damages  to  the 
wheat  crop  of  tbe  plaintlS  by  reason  of  wa- 
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t&e  being  gatherea  along  tbe  embankment 
made  by  defendant  road  and  discharge 
through  trunks  upon  the  lands  whereon  tbe 
plaintiff's  wheat  crop  was  growing. 

The  testimony  of  the  plaintiff.  In  response 
to  interrogatories  by  bis  counsel,  Mr.  White, 
concerning  his  ownership  and  possession  of 
the  wheat  crop,  was  as  follows:  "Q.  Were 
you  farming  In  January  or  February,  1899? 
A.  Yes,  sir.  Q.  Did  you  hare  any  crops 
pitched  at  that  time?  A.  Yes,  sir;  I  had  a 
crop  of  wheat  sowed  at  that  time.  Q.  On 
whose  land  was  It  sowed?  A.  My  wife's. 
Q.  Whose  crop  of  wheat  was  it?  A.  Mine. 
Q.  In  whose  possession  was  the  crop  of 
wheat?  A.  Mine.  Q.  Who  sowed  it,  sup- 
plied the  manure,  and  all  that  sort  of  thing? 
A.  I  did;  I  found  all.  Q.  It  was  your  crop 
of  wheat?  A.  Yes,  sir;  my  crop  of  wheat 
Q.  By  what  right,  and  how,  do  you  hold  or 
possess  tlie  farm  you  now  occupy,  and  occu- 
pied in  1899?  A.  Well,  my  wife  belred  it  on 
the  death  of  her  grandfather.  Q.  Then  how 
did  you  get  It?  A.  I  simply  taken  the  farm 
and  lived  there  and  used  it  as  my  own.  She 
bad  no  voice  In  it.  She  gave  up  entirely  to 
me.  Q.  Who  stocked  the  farm?  A.  I  did. 
Q.  Who  had  the  rents  and  profits  from  It? 
A.  I  did.  Q.  Did  she  have  any  part  or  share 
in  it?  A.  No,  sir.  Q.  Did  that  relate  to  tbe 
entire  farm?  A.  Tliat  related  to  the  entire 
farm." 

Argued  before  LORE,  0.  J.,  and  GRUBB 
and  PENNEWILL,  JJ. 

Robert  C.  White,  for  plaintiff.  Charles  W. 
Oullen  and  Charles  M.  Cullen,  for  defendant. 

Defendant's  counsel  moved  for  a  nonsuit 
on  the  grounds:  First.  That  the  plaintiff's 
proof  failed  to  show  that  he  was  a  tenant  of 
the  land  and  entitled  to  the  possession  or 
ownership  of  tbe  said  crop  of  wheat,  for 
damages  for  which  the  action  was  brought; 
that  the  wheat  crop  was  not  goods  and  chat- 
tels, but  was  part  of  the  realty  growing  upon 
the  land,  and  there  was  no  severance.  Sec- 
ond. The  allegation  in  tbe  narr.  is  that  the 
defendant  designedly  and  maliciously  caused 
the  overflow  of  water  upon  the  plaintiff's 
land,  and  the  proof  did  not  show  such  to  be 
the  fact;  the  proof  beinft  that  the  water  was 
drained  of  necessity  upon  the  low  land  where 
the  plaintiff's  wheat  crop  was  growing,  that 
being  the  only  place  where  the  water  could 
go  at  that  time  out  of  that  cut.  There  was  a 
variance,  therefore,  between  the  allegation 
in  the  plaintiff's  declaration  and  the  proof. 
The  plaintiff,  furthermore,  was  not  entitled  to 
recover,  as  the  great  quantity  of  water  arose 
from  a  phenomenal  storm,  and  was  the  act 
of  God.  Third.  That  the  alteration  to  the 
flow  of  mere  surface  water  affords  no  cause 
for  action  to  the  person  who  may  suffer  loss 
or  detriment  therefor  against  one  who  does 
no  act  inconsistent  with  the  due  exercise  of 
dominion  over  his  own  soiL 


LORE,  O.  3.  The  motion  for  nonmilt  U 
refused. 

PlalntifTs  Prayers. 

First.  That  it  is  the  duty  of  every  owner 
of  land,  If  he  wishes  to  carry  off  the  surface 
water  from  his  own  land,  to  do  so  without  ma- 
terial injury  or  detriment  to  the  lands  of  his 
neighbors,  and,  If  he  cannot,  be  must  suffer 
the  inconvenience  arising  from  its  presence, 
and  cannot  complain  that  others  refuse  to 
allow  it  passage  over  their  lands. 

Second.  That,  If  an  owner  of  land  divert 
the  natural  course  of  surface  water  upon  his 
own  land,  he  must  suffer  the  inconvenience 
himself,  and  cannot  carry  It  off  upon  the  land 
of  his  nelghuors. 

Third.  That  an  owner  of  land  has  no  right 
to  gather  the  surface  water  upon  his  own 
land  and  discharge  it  by  artificial  means  on 
the  lands  of  his  neighbor. 

Fourth.  Railroad  companies,  like  individu- 
als, cannot  gather  the  surface  water  on  their 
lands  into  ditches  and  drains,  and  discharge 
them  in  a  body  on  other  lands  to  their  injury. 

Fifth.  That,  if  the  defendant  could  bare 
carried  the  water  off  without  injury  to  the 
plaintiff,  it  was  bound  to  do  ao. 

Defendant's  Prayerg. 

First  That  a  mere  possession  la  not  «nffl- 
clent  to  show  title  to  tbe  crop  of  wheat  al- 
leged to  have  been  destroyed,  unless  proot 
be  adduced  suflicient  to  show  that  the  plain- 
tiff was  vested  with  a  good  title  thereto. 

Second.  That,  if  the  water  caused  to  flow 
through  tbe  ditches  on  each  side  of  the  rail- 
road tracks  at  Ghorman's  crossing,  did  not 
immediately  flow  upon  said  lands  on  which 
the  crop  of  wheat  was  growing,  as  alleged  in 
said  declaration,  but  continued  to  flow  on 
the  defendant's  lands  for  several  hundred 
feet  until  the  water  reached  the  natural  slope 
towards  said  wheat  crop,  then  and  in  that 
case  the  plaintiff  cannot  recover  any  damages 
whatever. 

Third.  That  the  said  defendant  had  a  legni 
right  for  the  protection  of  Its  property  and 
its  passr»ngers  and  freight,  to  use  all  proper 
means  for  the  removal  of  any  surface  w.itor 
caused  b.v  melting  snow  and  rain  occnsi->iiel 
by  an  extraordinary  storm  which  endan- 
gered its  roadbed. 

Fourth.  That  If  the  said  damages  accrued 
by  reason  of  an  excessive  rain  and  snow 
fall  occasioned  by  an  extniordinary  or  phe- 
nomenal storm,  it  being  the  act  of  God.  the 
defendant  Is  not  liable. 

Fifth.  That  If  the  cutting  of  the  ditches 
was  necessary  by  reason  of  the  excessive 
rain  and  snow,  all  occasioned  by  an  extra- 
ordinaryor  piienomenal  storm,  the  defendant 
had  the  right  to  cut  the  same— any  Injury 
was  the  act  of  God. 

IiORB,  C.  J.  (charging  Jury).  Philip  H. 
Cborman,  the  plaintiff,  claims  that  In  Febm- 
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a  17,  1899,  he  was  In  possession  of  a  tract 
of  land  situate  In  Broadkiln  liunclred,  in  this 
county,  through  which  the  roadbed  and  th« 
track  of  the  Queen  Anne's  Railroad  Com- 
pany, the  defendant  passed.  That  on  that 
land  he  had  growing  a  crop  of  wheat  on 
about  nineteen  acres.  That  on  or  about  that 
date  the  defendant  cut  a  ditch  on  each  side 
of  its  railroad  track,  through  a  ridge  or  bank 
of  earth  called  "Chorman's  Crossing,"  from 
east  to  west  That  through  said  ditches  the 
defendant  conducted  and  turned  a  large 
quantity  of  surface  water,  which  had  ac- 
cumulated from  melted  snow  on  the  east  side 
of  the  crossing,  Into  and  upon  his  wheat 
field,  where  it  remained  for  a  long  time, 
until  thereby  the  wheat  crop  was  destroyed, 
and  he  was  damaged  to  the  extent  of  the 
value  of  the  wheat  so  lost  That  the  water 
would  not  have  flowed  upon  his  wheat  field 
If  the  said  ditches  had  not  been  so  cut.  The 
defendant,  on  the  other  hand,  claims  that  the 
plaintiff  was  not  possessed  of  the  wheat 
crop.  That  even  if  he  was  so  possessed, 
tlie  wheat  field  was  at  the  bottom  of  a  large 
basin,  and  that  the  same  and  other  water 
would  have  found  its  way  there  even  if  the 
ditches  had  not  been  cat  Moreover,  that 
the  company  had  a  right  to  so  cut  the  ditches 
and  discharge  the  water,  to  protect  its  road- 
bed and  assure  the  safety  of  passengers 
and  freight.  That  the  company  is  not  lia- 
ble, because  the  damage  resulted  from  an 
extraordinary  snowstorm.  This  action  is 
founded  upon  tort;  that  Is,  upon  the  wrong- 
ful act  of  the  defendant.  In  order  to  re- 
cover, therefore,  the  plaintiff  must  satisfy 
you  by  a  preponderance  of  the  evidence:  (1) 
That  he  was  in  possession  of  the  wheat  crop; 
<2)  that  the  crop  of  wheat  so  in  his  possession 
■was  destroyed  by  the  water  wrongfully  dis- 
charged upon  It  through  the  ditches  cut  by 
the  defendant,  and  not  by  water  coming 
from  any  other  source.  If  the  plaintiff  was 
not  in  possession  of  and  entitled  to  the 
■wheat  he  cannot  recover.  If  you  believe 
from  the  evidence  that  the  title  to  the  land 
-was  in  Chorman's  -wife;  that  with  her  con- 
sent and  approval  be  was  In  possession  of 
tbe  land,  and  with  the  like  consent  and 
approval  be  famished  the  manure,  put  the 
wheat  crop  in;  that  be  was  to  have  the 
rents  and  profits;  that  she  was  to  hove  no 
part  or  share  In  It;  that  she  gave  it  up  en- 
tirely to  him— in  such  case  tbe  relation  so 
created,  whether  verbal  or  written,  express 
or  implied,  would  give  to  him  such  legal 
pttsaession  of  the  wlieat  as  to  support  thim 
action.  In  other  words,  if  you  conclude, 
from  all  tbe  evidence  in  the  case,  that  tbe 
busband  was  possessed  of  the  wheat  as  his 
own,  and  the  wife  was  to  have  no  part  there- 
of, then  in  such  case  he  was  in  lawful  pos- 
session. Whether  he  was  so  possessed  or 
not  is  a  qnestlon  of  fact  for  you  to  deter- 
mine from  the  evidence.  If  you  find  he  was, 
your  next  inquiry  Is,  was  the  wheat  de- 
stroyed by  tbe  water  wrongfully  turned  upon 
54  A.- 


it  through  tbe  ditches  cut  by  the  defendant 
company? 

For  the  purposes  of  this  case,  the  plaintiff 
and  the  defendant  company  are  private  par- 
ties, and  the  rales  of  law  governing  the 
rights  and  duties  of  private  owners  of  ad- 
joining lands  In  respect  to  surface  water  are 
applicable.  We  know  no  public  right  or 
privilege  belonging  to  tbe  company  to  use 
or  dispose  of  Its  surface  water  different  from 
that  of  a  private  owner.  Whatever  may  be 
its  rights  and  duties  to  see  to  the  safety 
and  protection  of  its. passengers  and  freight 
as  a  common  carrier,  they  do  not  enter  into 
its  relation  to  the  plaintiff  as  owner  or  pos- 
sessor of  adjoining  lands.  As  to  these  ad- 
joining lands,  they  are  on  an  exact  equality. 
The  rule  in  respect  to  surface  water  is  well 
expressed  In  Pettlgrew  v.  EvansvIIIe,  25 
Wis.  223,  3  Am.  Rep.  50,  decided  in  the  Su- 
preme Court  of  Wisconsin  in  1870,  In  the 
following  language:  "It  is  the  duty  of  ev- 
ery owner  of  land,  if  he  wishes  to  carry  off 
the  surface  water  from  his  own  land,  to  do 
so  without  material  injury  or  detriment  to 
the  lands  of  his  nclghlior,  and.  If  he  cannot, 
he  must  suffer  the  Inconvenience  arising 
from  Its  presence.  We  know  of  no  adjudged 
case  where  it  has  been  held  that  the  waters 
of  a  natural  pond  or  reservoir  upon-  the  land 
of  one  person  may  be  drained  by  him  di- 
rectly upon  the  land  of  another,  greatly  to 
his  'injury;  nor  where  one  owner  has  been 
allowed,  by  means  of  a  ditch,  trench,  sewer, 
or  the  like,  to  gather  the  surface  water  from 
hia  own  lond  and  throw  It  upon  the  land  of 
another,  so  as  materially  to  lessen  Its  value 
and  produce  injury  to  the  owner.  Such  a 
proceeding  would  be  contrary  to  natural 
right  and  justice,  and  the  law  does  not  sanc- 
tion it  If  the  owner  of  land  has  the  right, 
by  artificial  means,  to  prevent  the  flowing 
thereon  of  surface  water  from  the  land  of 
another 'Which  in  a  natural  state  would  flow 
there,  it  follows  a  fortiori  that  no  owner 
may,  with  impunity,  turn  the  surface  water 
from  his  land  upon  the  land  of  another  to 
the  injury  of  the  latter,  when,  without  the 
employment  of  artificial  means  for  that  pur- 
pose, the  same  never  would  have  flowed 
there  at  all." 

Tbe  same  doctrine  is  tersely  expressed  in 
Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Rep.  519,  cited  by  the  defendant,  where  it 
says:  "But  it  is  to  be  observed  that  the 
law  has  always  recognized  a  wide  distinc- 
tion between  the  right  of  an  owner  to  deal 
with  surface  water  flowing  or  collecting  on 
his  land,  and  his  right  in  the  water  of  a 
natural  water  coarse.  In  such  water,  before 
it  leaves  his  land  and  becomes  part  of  a 
definite  water  course,  the  owner  of  the  land 
is  deemed  to  have  an  absolute  property,  and 
he  may  appropriate  it  to  his  own  use,  or  get 
rid  of  it  In  any  way  he  can,  provided  only 
that  he  does  not  cast  it,  by  drains  or  ditches, 
upon  the  land  of  his  neighbor." 

In  the  same  case  it  is  said:    "There  Is  a 
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manifest  distinction  I>etween  casting  water 
upon  anotber's  land  and  preventing  the  flow 
of  surface  water  upon  your  own." 

This  distinction,  we  may  say  In  passing, 
practically  disposes  of  the  cases  cited  by  the 
defendant,  viz.:  11  Bzcb.  380;  Asbley  T. 
Wolcott.  11  Cusb.  195;  Ooodale  v.  Tuttle, 
29  N.  T.  458;  Gannon  t.  Hargadon,  10  Al- 
len, 106,  87  Am.  Dec.  625;  Flagg  v.  aty  of 
Worcester,  13  Gray,  601— wblch  were  all  cas- 
es of  preventing  tbe  flow  of  surface  water 
upon  one's  own  land,  and  are  clearly  not 
anplicable  to  tbls  case,  wbere  the  damage 
is  claimed  to  result  from  casting  water  upon 
another's  land. 

In  Livingaton  y.  McDonald,  21  Iowa,  160, 
89  Am.  Dec.  563,  a  carefully  considered  case. 
It  was  held  that  If  a  ditch  made  by  the  de- 
fendant for  the  purpose  of  draining  his  land, 
and  which  terminated  within  60  feet  of  the 
line  of  the  plaintiff,  bad  the  effect  to  increase 
the  quantity  of  water  on  the  plaintiff's  land 
to  his  injury,  or,  without  increasing  it,  threw 
the  water  upon  the  land  in  a  different  man- 
ner from  wliat  tbe  same  would  naturally 
have  flowed  upon  It,  to  his  Injury,  the  de- 
fendant would  be  liable  for  the  injury,  even 
though  the  ditch  was  constructed  by  tbe 
defendant  in  tbe  course  of  ordinary  use  and 
improvement  of  his  farm. 

In  Whalley  v.  Lancashire,  etc.,  Co.,  L.  R. 
13  Q.  B.  D.  131,  it  was  beld  that  where  an 
embankment  was  cut  to  let  off  accumula- 
tions of  an  unprecedented  rainfall,  and 
though  it  was  reasonably  necessary  to  save 
the  embankment,  and  though  the  water 
would  have  percolated  through  it  in  time,  it 
was  held  a  wrong. 

Cooley  on  Torts,  star  page  580,  says: 
"These  cases  seem  to  confine  tbe  obligation 
of  tbe  owner  of  tbe  lower  estate  to  receive 
tbe  water  flowing  from  the  upper  estate  to 
'waters  which  flow  naturally  without  the  art 
of  man;  those  which  come  from  springs,  or 
even  by  natural  depressions  of  tbe  place.' 
The  conclusion  seems  to  be  that  where  tbe 
surface  waters  are  collected  and  cast  In  a 
body  upon  tbe  proprietor  below,  unless  into 
a  natural  water  course,  the  lower  proprietor 
sustains  a  legal  injury,  and  may  have  bis 
action  therefor." 

Cases  might  be  multiplied  almost  indef- 
initely in  support  of  this  doctrine.  Indeed, 
we  find  no  well-considered  cases  to  the  con- 
trary. 

It  must  be  borne  in  mind  that  we  are  not 
considering  cases  where  for  purposes  of  im- 
provement the  owner  of  land  is  preventing 
the  flow  of  surface  water  upon  it  from  other 
lands.  In  this  case  we  deal  only  with  the 
principles  of  law  wblch  govern  tbe  throwing 
of  surface  water  from  tbe  land  of  one  owner 
into  and  upon  tbe  land  of  a  neighboring 
owner.  If,  therefore,  you  find  that,  by  dig- 
ging the  said  ditches,  tbe  defendant  caused 
surface  water  to  flow  upon  the  wheat  field 
of  tbe  plaintiff,  which  destroyed  the  wheat 
crop  in  his  possession  there,  and  that  tbe 


said  water  would  not  have  found  its  way 
upon  such  wheat  field  if  those  ditches  bad 
not  been  cut,  tbe  plaintiff  would  be  entitled 
to  recover.  If,  on  tbe  other  band,  you  find 
from  the  evidence  tbat  tbe  plaintiff  was  not 
possessed  of  said  wheat  crop,  or  that,  being 
BO  possessed,  tbe  wheat  was  destroyed  by 
water  from  some  other  source,  or  from  tbe 
same  water  which  would  have  run  upon  it 
by  otber  courses  even  if  the  ditches  had  not 
been  cut,  then  your  verdict  should  be  for 
the  defendant.  Should  you  find  for  tbe 
plaintiff,  your  verdict  should  be  for  such 
amount  as,  from  tbe  proof,  tbe  ctog  of  wbeat 
was  reasonably  worth. 
Verdict  for  plaintiff  for  $136. 


STATE!  V.  FAHBY. 

(Court  of  General  Sessions  of  Delaware^    Mew 
Castle.    Sept.  80,  1902.) 

SUBORNATION  OF  PBRJOTIT  —  SLEMENTS  — 
CRIMINAL.  LAW  —  PRESUMPTION  OF  INNO- 
CENCE—BURDEN OF  PROOF— REASONABLE 
DOUBT— EVIDENCE  —  ACCOMPLICE  TESTIMO- 
NY—SUFFICIENCY. 

1.  To  constitute  the  crime  of  subomatioa  of 
perjury,  it  is  necessary  that  the  testimony  of 
the  witness  claimed  to  have  been  suborned 
was  false;  that  it  was  given  by  him  willfully 
and  corruptly,  knowing  it  to  be  false;  tbat  &e- 
fendaut  knew  or  believed  that  the  testimony 
given  would  be  false;  that  he  knew  or  l>e- 
lieved  the  witness  would  willfully  and  corrupt- 
ly 80  testifyj  and  tbat  he  induced  or  procured 
witness  to  give  such  false  testimony. 

2.  A  person  charged  with  crime  is  presumed 
to  be  innocent  uotil  the  crime  Is  proven  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt. 

3.  The  bnrden  of  proving  a  crime  beyond  a 
reasonable  doubt  is  on  the  state. 

4.  A  conviction  of  subornation  of  perjniy 
should  not  be  had  on  the  uncorroborated  testi- 
mony of  the  witness  sulxtrned. 

5.  In  criminal  cases  the  gnilt  of  accused  must 
be  fully  proven,  and  no  weight  ef  preponder- 
ating evidence  is  sufficient  unless  it  produces 
full  belief  of  the  fact  to  the  exclusion  of  all 
reasonable  donbt. 

6.  Reasonable  doubt  is  not  possible  donbt,  bnt 
is  that  condition  of  mind  in  which  there  is  not 
an  abiding  conviction  to  a  moral  certain^  of 
the  truth  of  the  charge. 

Patrick  Fabey  was  indicted  and  tried  for 
subornation    of    perjury.      Tbe    Jury    dis-i 
agreed. 

Tbe  first  count  of  tbe  Indictment  was  as 
follows:  "Tbat  at  the  November  term,  A.  D. 
1901,  of  tbe  court  of  general  sessions  of  the 
state  of  Delaware,  In  and  for  the  county  of 
New  Castle,  holden  at  tbe  city  of  Wilming- 
ton, in  the  county  of  New  Castle  and  state 
of  Delaware,  before  the  Honorable  Charles 
B.  Lore,  chief  Justice,  and  the  Honorable 
William  C.  Spruance  and  Ignatius  O.  Grubb, 
associate  Judges  of  the  said  state,  and  sit- 
ting in  said  court,  tbe  said  court  then  and 
there  being  in  session,  and  the  said  court 
having  then  and  there  authority  to  hear  and 
determine  divers  felonies,  misdemeanors  and 
other  offenses  against  the  laws  of  the  state 

T  1.  Bm  Parlurjr,  vol.  »,  Cant.  Dig.  i  6U. 


Digitized  by  CjOOQIC 


0«L> 


STATE  T.  FAHBY. 


691 


of  Delaware,  a  certain  lodlctment  was  pre- 
sented and  returned  in  due  course  of  law  by 
the  grand  Jury  for  the  said  county  against 
one  John  Lynn,  the  said  indictment  being 
No.  40  to  the  November  term,  A.  D.  1901, 
aforesaid,  of  said  court,  and  the  said  indict- 
ment charging  the  said  John  Lynn  with  ob- 
taining by  certain' false  pretenses  in  said  in- 
dictment set  forth  certain  money,  to  wit,  the 
sum  of  flfty-six  dollars,  lawful  money  of  the 
United  States  of  America,  from  one  Horace 
G.  Bettew,  the  said  Horace  G.  Bettew  being 
then  and  there  the  receiver  of  taxes  and 
county  treasurer  of  the  said  county  of  New 
Castle,  and  that  afterward  the  said  John 
Lynn  was  duly  and  legally  arraigned  upon 
said  indictment  and  pleaded  to  the  same  that 
be  was  not  guilty  thereof;  ui)on  which  issue 
such  proceedings  were  had  tliat  afterward, 
to  wit,  at  the  said  November  term,  A.  D. 
1901,  of  the  said  court  of  general  sessions,  In 
and  for  the  county  aforesaid,  so  held,  as 
aforesaid,  a  trial  was  liad  and  held  before  a 
jury  duly  drawn  and  impaneled,  between 
the  said  state  of  Delaware  and  the  said  John 
Lynn,  upon  the  said  indictment,  upon  which 
said  trial  evidence  was  given  on  behalf  of 
said  state  of  Delaware  against  the  said  John 
Lynn  that  the  misdemeanor  in  said  indict- 
ment speclfled  and  charged,  to  wit,  the  mis- 
demeanor of  obtaining  money  by  false  pre-' 
tenses,  was  committed  by  the  said  John  Lynn 
as  In  said  indictment  set  forth.  And  the 
Jurors  first  aforesaid  upon  their  oaths  and 
affirmationB  respectively  aforesaid  do  further 
present  that  Patrick  Fahey,  late  of  Wilming- 
ton hundred,  in  the  county  of  New  Castle 
aforesaid,  being  a  person  of  an  evil  and 
wicked  mind  and  disposition,  and  devising 
and  intending  as  much  as  in  him  lay  to 
pervert  the  due  course  of  law  and  Justice 
and  to  cause  and  procure  the  said  John  Lynn 
to  be  entirely  acquitted  of  the  said  mis- 
demeanor charged  on  him  by  the  said  in- 
dictment and  to  escape  punishment  for  the 
same,  did,  before  the  said  trial,  to  wit,  on 
the  first  day  of  November  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  one,  at 
Wilmington  hundred  aforesaid,  then  and 
there  unlawfully,  corruptly,  wickedly,  ma- 
liciously and  feloniously  solicit,  suborn,  in- 
stigate and,  endeavor  to  persuade  one  Fred- 
eric Vansant  to  be  and  appear  as  a  witness. 
at  the  trial  of  the  said  Issue,  upon  which  is- 
sue the  said  state  of  Delaware  was  the  plain- 
tiff and  the  said  John  Lynn  was  the  defend- 
ant, for  and  on  behalf  of  the  said  John  Lynn, 
the  defendant  in  the  said  issue  as  afore- 
said, and  upon  the  said  trial  falsely  to  swear 
and  give  In  evidence  upon  bis  corporal  oath, 
taken  upon 'the  Holy  Evangels  of  Almighty 
God,  to  and  before  the  Jurors  which  should  be 
sworn  to  try  the  Issue  aforesaid,  certain  mat- 
ters material  and  relevant  to  the  said  issue 
and  to  the  matters  therein  and  thereby  put 
In  issue  in  substance  and  to  the  efTect  fol- 
lowing, that  Is  to  say:  That  he,  the  said 
Frederic    Vansant   upon    some   day   In   the 


month  of  October  In  the  year  of  our  Lord 
one  thousand  nine  hundred,  was  at  the  house 
of  the  said  John  Lynn  in  Elsmere,  in  the 
county  aforesaid,  and  while  so  at  the  house 
of  the  said  John  Lynn,  on  the  said  la^t  men- 
tioned day  that  be,  the  said  Frederic  Van- 
sant heard  a  certain  conversation  between 
the  said  John  Lynn  and  a  certain  Lawrence 
M.  Whlteman  concerning  the  payment  of 
tne  sum  of  flfty-six  dollars  in  money  by  the 
said  Lynn  to  the  said  Whlteman,  and  that 
he,  the  said  Frederic  Vansant,  on  the  said 
last-mentioned  day,  while  so,  as  aforesaid, 
at  the  said  house  of  the  said  Lynn,  saw  the 
said  Lynn  give  to  the  said  Whlteman  cer- 
tain money,  and  that  he,  the  said  Frederic 
Vansant,  on  the  said  last-mentioned  day, 
while  so,  as  aforesaid,  at  the  said  house  of 
the  said  Lynn  as  aforesaid,  saw  a  certain 
Caleb  Johnson  present  at  the  said  house  of 
the  said  Lynn,  and  standing  near  the  said 
Lynn  and  the  said  Whlteman  during  the 
said  above-mentioned  conversation." 

The  second  count  was  similar  to  the  above, 
with  a  slight  variation  in  the  phraseology. 

At  the  May  term,  1902,  Mr.  Biggs,  for  de- 
fendant, moved  to  quash  the  indictment. 

After  hearing  argument,  the  court  sus- 
tained the  indictment. 

At  the  trial  the  state  proved  the  formal 
allegations  in  the  Indictment  as  set  oat 
above,  and  produced  Frederic  Vansant,  the 
alleged  suborned  witness,  who  admitted  that 
his  testimony  in  the  case  of  State  v.  John 
Lynn  (tried  at  the  November  term,  1901)  51 
Atl.  S78,  as  to  seeing  Lynn  paying  one  Law- 
rence M.  Whlteman  money,  was  false,  testi- 
fied further  as  follows:  "I  was  working  at 
Ninth  and  Girard,  on  Tatnall  street,  tearing 
down  some  houses.  I  think  there  were  five 
houses  there,  if  I  am  not  mistaken,  that  we 
were  tearing  down:  and  Richard  Fall  and 
Oscar  Comegys  and  Chas.  Collins  were  help- 
ing me  tear  them  down;  and  Mr.  Fahey  and 
Mr.  Lynn  drove  around  there,  and  hallooed 
for  me  to  come  across  to  them.  Q.  Where 
were  you  when  they  hallooed  for  you?  A. 
On  the  opposite  side  of  Tatnall  street  I  went 
across  to  Mr.  Fahey  and  Mr.  Lynn,  and  Mr. 
Fahey  said,  'Fred—'  Q.  (Interrupting  wit- 
ness). Where  was  Lynn  when  Mr.  Fahey 
started  to  talk?  A.  Why,  I  suppose,  maybe 
ten  or  fifteen  feet,  or  a  Uttle  further  than 
that,  down  the  street  from  him.  Mi*.  Fahey 
said:  'Fred,  Johnson  bad  been  up  before  Bird, 
and  stated  that  he  saw  Lynn  give  Whlteman 
this  money  in  the  presence  of  you'— that  is, 
myself.  I  said:  'Mr.  Fahey,  1  hove  not  ony- 
thing  to  do  with  that.  I  never  saw  Mr.  John- 
son there;  never  saw  anything  about  it,  and 
know  nothing  about  it  at  all.'  He  said:  'I 
know  you  did  not,  but  we  have  got  to  do 
something.  Lynn  is  in  a  bole,  and  liable  to 
go  to  the  workhouse,  and  I  may  get  in  a  bole, 
and  you  know  how  things  are,  and  we  want 
to  help  him  out  if  we  can.'  I  said:  'Mr. 
Fahey,  I  cannot  do  anything  like  that;  It 
might  get  me  in  a  hole;'   and  he  said:    'No, 
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but  you  must  do  something  for  him.  We  have 
got  to  do  the  best  we  can.'  I  said,  'I  cannot 
do  tt,'  and  then  he  walked  down  to  Lynn, 
and  they  both  came  back  towards  me,  and, 
of  course,  they  both  came  at  me;  one  saying 
one  thing,  and  the  other  another.  Of  course, 
1  cannot  remember  everything  they  did  say  at 
the  time.  It  would  be  Impossible,  and  I  could 
not  do  such  a  thing.  They  made  some  sug- 
gestions what  they  would  do  and  what  he 
would  do  If  I  would  do  it  Q.  What  sugges- 
tion did  he  make  that  be  would  do  if  you 
would  do  it?  A.  Well,  he  said  If  I  would  say 
that  I  saw  Johnson  and  Lynn  and  Whiteman 
have  this  transaction  on  the  porch,  that  he 
would  swear  that  he  had  taken  me  out  there. 
I  said:  'Mr.  Fahey,  you  did  not  take  me  out 
there,  because  I  never  was  out  there.  I  don't 
know  anything  about  it.'  'Well,'  he  said,  if 
you  say  that  you  went  out  there  with  me,  I 
will  swear  that  I  had  taken  you  out  there.' 
And  of  course  they  talked  on  and  planned  one 
thing  and  another,  and  finally,  of  course,  I 
gave  my  consent  that  I  would  do  It  by  (lim, 
saying  that  he  would  swear  that  he  had  tak- 
en me  out  there." 

The  defendant  admitted  being  at  the  place 
mentioned  by  Vansant,  together  with  Lynn, 
a  short  time  before  the  trial  of  the  latter, 
and  called  Vansant  over  from  the  buildings 
to  the  opposite  side  of  the  street,  and  told 
him  that  Lynn  wanted  to  talk  with  him,  and 
then  left  Vansant  and  Lynn  together,  going 
further  up  the  street,  and  calling  another 
man  from  the  buildings;  but  denied  that  he 
ever  had  any  such  conversation  with  Van- 
sant as  the  latter  bad  testified  to.  The  de- 
fense contradicted  Vansant's  testimony  (to 
the  eflTect  tnat  Fahey  talked  to  hhn  while 
Lynn  walked  away)  by  testimony  by  one  of 
the  witnesses  for  the  state,  who  was  pres- 
ent at  the  buildings  upon  the  occasion  refer- 
red to  by  Vansant,  and  confirmed  the  state- 
ment of  Fahey  that  he  walked  off,  and  left 
Lynn  and  Vansant  talking  together.  Vansant 
was  also  contradicted  upon  other  material 
points  by  several  other  witnesses,  and  the  de- 
fense closed  by  producing  six  witnesses,  each 
of  whom  testified  that  the  reputation  of  Van- 
sant for  truth  and  veracity  was  bad,  and  that 
they  would  not  believe  him  on  his  oath. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Herbert  H.  Ward.  Atty.  Gen.,  and  Robert 
H.  Richards.  Dop.  Atty.  Gen.,  for  the  State. 
John  Biggs  and  Samuel  S.  Adams^  for  de- 
fendant. 

LORE,  C.  J.  fcharging  Jury).  Patrick  Fa- 
hey Is  charged  in  the  iiullctmont  In  this  case 
with  subornation  of  perjury.  At  common 
law,  perjury  is  committed  "when  a  lawful 
oath  is  administered  in  some  Judicial  proceed- 
ings in  due  course  of  Justice  to  a  person  who 
swears  willfully,  absolutely,  and  fals^-ly  in  a 
matter  material  to  the  issue  or  point  in  ques- 
tion."   Where  the  crime  Is  committed  at  the 


instigation  or  procurement  of  anatber.  It  Is 
termed  "subornation  of  perjury."  3  rfreen. 
Bv.  i  188.  In  this  case  it  la  charged  that 
Patrick  Fahey  suborned  or  procured  Fted- 
erlc  Vansant  to  commit  perjury.  The  crime 
charged  is  a  felony  of  high  grade.  It  is  one 
that  touches  the  administration  of  Justice  in 
a  vital  point,  and,  where  successful  in  its 
purpose,  procures  a  miscarriage  of  Justice  by 
inducing  false  verdicts,  and  thus  tarns  rijrbt 
into  wrong.  It  undermines  and  destroys  the 
confidence  of  the  people  In  verdicts  of  jiiries. 
and  opens  the  way  to  anarchy,  or  the  right- 
ing of  wrongs  by  resort  to  violence.  Instead 
of  to  courts  of  Justice.  In  this  state  happily 
the  crime  is  of  rare  occurrence.  No  such  cas,' 
has  heretofore  come  within  the  cognizance  of 
this  court.  This,  gentlemen,  is  the  character 
of  the  crime  you  are  called  to  pass  upon  in 
this  case.  It  Is  a  crime  that  invokes  the 
sanction  of  the  Almighty  to  a  He.  We  have 
spoken  thus  of  the  gravity  of  the  crime  that 
your  attention  should  be  directed  to  the  im- 
portance of  this  case,  apA  to  the  care  and 
consideration  you  should  give  to  It 

But  the  mere  magnitude  of  the  crime 
charged,  however  heinous,  or  however  diffl- 
cult  It  may  be  to  prove  It,  can  never  Justify 
a  conviction  unless  the  guilt  of  the  accused 
be  proved  to  the  satisfaction  of  the  Jury  be- 
yond a  reasonable  doubt.  In  order  to  con- 
vict of  this  crime,  you  should  be  satisfied 
from  the  evidence:  (1)  That  the  testimony 
of  Vansant,  the  witness  claimed  to  have 
been  suborned,  was  false;  (2)  that  it  was 
given  by  him  willfully  and  corruptly,  know- 
ing it  to  be  false;  (3)  that  Fahey  knew  or  be- 
lieved that  such  testimony  would  be  false;  (4> 
and  that  he  also  knew  or  believed  that  Van- 
sant would  willfully  and  corruptly  so  testify: 
(5)  that  Fahey  induced  or  procured  Vansant 
to  give  such  false  testimony.  It  has  been 
tersely  said  by  the  court  In  GommcMiwealth 
T.  Douglass,  3  Mete.  245:  "To  constitute  the 
crime  of  subornation  of  perjury,  the  party 
charged  must  have  procured  the  commission 
of  the  perjury  by  inciting.  Instigating,  or  pro- 
curing the  guilty  party  to  commit  the  crime." 

Your  attention  Is  now  directed  to  some  of 
the  principles  of  law  governing  this  case.  Ev- 
ery person  charged  with  crime  Is  presumed 
by  the  law  to  be  innocent,  and  that  presump- 
'tion  remains  as  a  protection  and  shield  until 
the  crime  is  proved  to  the  satisfaction  of 
the  Jury  beyond  a  reaspnable  doubt  The 
burden  of  so  proving  the  crime  Is  upon  the 
state.  "In  proof  of  the  crime  of  perjury  it 
was  formerly  held  that  two  witnesses  were 
necessary,  because  otherwise  there  would  be 
nothing  more  than  the  oath  of  one  man 
against  another,  upon  which  the  Jury  could 
not  safely  convict.  But  this  strictness  has 
long  since  been  relaxed;  the  true  principle 
of  the  rule  being  merely  this:  that  the  evi- 
dence must  be  something  more  than  suffi- 
cient to  counterbalance  the  oath  of  the  pris- 
oner and  the  legal  presumption  of  his  Inno- 
cence."     1  Green.  Bv.  i  257.    "She  degree 
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ot  credit  which  onght  to  be  siren  to  the 
testimony  of  an  accomplice  la  a  matter  ex- 
clusively within  the  province  of  the  Jury.  It 
has  sometimes  been  said  that  they  ought 
not  to  believe  him  nnless  bis  testimony  is 
corroborated  by  other  evidence;  and,  without 
doubt,  great  caution  in  weiglilng  such  testi- 
mony is  dictated  by  prudence  and  good 
reason.  But  there  la  no  such  rule  of  law,  it 
being  expressly  conceded  that  the  jury  may, 
if  they  please,  act  upon  the  evidence  of  the 
accomplice,  without  any  confirmation  of  his 
statement.  But,  on  the  other  hand,  Judges, 
In  their  discretion,  will  advise  a  Jury  not  to 
convict  of  felony  .upon  the  testimony  of  an 
accomplice  alone,  and  without  corroboration; 
and  It  is  now  so  generally  the  practice  to  give 
them  such  advice  that  its  omission  would  be 
regiirdeU  as  an  omission  of  duty  on  the  part 
of  the  Judge.  •  •  •  It  may  be  regard- 
ed as  the  settled,  course  of  practice  not 
to  convict  a  prisoner  In  any  case  of  felony 
upon  the  sole  and  uncorroborated  testimony 
of  an  accomplice '4f>  1  Green.  Ev.  g  380. 
The  same  rules  are  applicable  to  the  case 
of  a  witness  who  has  perjured  himself  In  a 
former  trial;  and  in  cases  of  this  character 
there  should  not  be  a  conviction  of  a  felony 
upon  the  uncorroborated  testimony  of  such 
a  witnesa 

The  rule  governing  the  weight  of  evidence 
iipcessary  to  convict  and  as  to  what  consti- 
tutes a  reasonable  doubt  is  dearly  stated 
by  Chief  Justice  Ollpln  in  State  v.  Golds- 
borough,  Houst.  Cr.  Cas.  316.  In  cItII  cases 
it  iii  the  duty  of  the  Jury  "to  weigh  the  evi- 
dence carefully,  and  to  find  for  the  party  in 
whose  favor  it  preponderates,  although  it 
may  not  be  free  from  reasonable  doubt.  But 
in  criminal  cases  the  party  accused  Is  enti- 
tled to  the  benefit  of  the  legal  presumption 
In  favor  of  Innocence,  which  in  doubtful 
eases  is  always  sufficient  to  turn  the  scales 
In  bis  favor.  It  is,  therefo|re,  a  rule  of  crim- 
inal law  that  the  guilt  of  the  accused  mu.st 
be  fully  proved;  and  neither  a  preponder- 
ance of  evidence  nor  any  weight  of  pre- 
ponderating evidence  is  sufficient  unless  it 
produces  full  belief  of  the  fact  to  the  ex- 
clusion of  all  reasonable  doubt  In  the  mind 
of  the  Jury.  But  that  does  not  import,  in 
contemplation  of  law,  a  mere  possible  doubt; 
bfcftusc  everything  relating  to  human  af- 
fairs, and  depending  on  moral  evidence,  is 
open  to  some  possible  or  Imaginary  doubt. 
It  is  that  state  of  the  case  which,  after  en- 
tire comparison  and  full  consideration  of 
all  the  evidence,  leaves  the  minds  of  the 
Jurors  in  that  condition  that  they  cannot 
feel  any  abiding  conviction  to  a  moral  et?r- 
tainty  of  the  truth  of  the  charge.  The  bur- 
den of  proof  is  upon  the  prosecutor.  All  the 
presumptions  of  law.  Independent  of  evi- 
dence, are  in  favor  of  innocence;  and  every 
person  is  presumed  to  be  innocent  of  the 
offense  charged  until  he  is  proved  guilty. 
If  upon  such  proof  there  is  reasonable  doubt 
rc-mainlng,   the  accused  is  entitled   to   the 


benefit  of  It  by  an  acquittal,  for  It  Is  not 
sufficient  to  establish  a  probability,  though 
a  strong  one,  arising  from  the  doctrine  of 
chances,  that  the  fact  charged  is  more  likely 
to  be  true  than  the  contrary;  but  the  evi- 
dence must  establish  the  truth  of  the  fact 
to  a  reasonable  and  moral  certainty— a  cer- 
tainty which  convinces  and  directs  the  un- 
derstanding, and  satisfies  the  reason  and 
Judgment  of  those  who  are  bound  to  act 
conscientiously  upon  It" 

Governed  by  these  Instructions  as  to  the 
law,  you  are  to  reach  your  verdict  In  this 
case  from  the  evidence  which  you  have  heard 
in  this  courtroom,  and  trom  that  alone.  The 
case  challenges  your  most  careful  and  con- 
scientious consideration.  It  is  your  duty 
alike  to  see  that  the  innocent  are  acquitted 
and  that  the  guilty  are  convicted.  If,  there- 
fore, from  the  evidence  in  this  case,  you  are 
satisfied  beyond  a  reasonable  doubt  that 
Patrldc  Fahey  suborned  or  procured  Freder- 
ic Vansant  to  commit  the  crime  of  perjury, 
as  charged  in  the  indictment,  your  verdict 
should  be  "Guilty."  On  the  other  hand, 
should  you  not  be  so  satisfied  from  the  evi- 
dence, it  Is  your  duty  to  return  a  verdict  of 
"Not  guilty." 

Tbe  jury  disagreed. 


BOULDEN  V.  GOUGH. 

(Superior  Court  of  Delaware.    New  Castle. 
Feb.  21,  1902.) 

TROVER— CONVERSION  —  NECESSARY  PROOF- 
RIGHT  TO  TRANSFER  PERSONAL  PROPERTY— 
TITLE  —  OWNERSHIP  —  POSSESSION  —  INNO- 
CENT PURCHASER. 

1.  To  entitle  plaintifF  in  trover  to  recover, 
he  must  prove  owuerahip  and  right  of  posses- 
sion to  the  property  at  the  time  of  the  alleged 
conversion,  and  a  conversion  by  defendant. 

2.  No  one  can  convey  a  valid  title  to  goods 
or  personal  property  unless  he  be  the  owner 
or  lawfully  represents  him. 

3.  Kren  though  a  party  takes  possession  of 
personal  property  as  an  innocent  purchaser  for 
value,  he  acquires  no  title,  if  the  property  has 
been  wrongfully  taken  from  one  having  a  gen- 
eral or  special  ownership  therein. 

Trover  by  David  Boulden  against  John  T. 
Gough.    Verdict  for  defendant. 

Argued  before  LORK,  C.  J.,  and  PENNE- 
WILL  and  BOYCE,  JJ. 

Alexander  B.  Cooper  and  Walter  H.  Hayes, 
for  plaintiff.  William  T.  Lynam,  for  defend- 
ant. 


PENNEWlLL,  J.  (charging  jury).  This  is 
an  action  of  trover,  which  is  a  remedy  to  re- 
cover the  value  of  personal  property  wroug- 
fuUy  converted  by  another  to  bis  own  use. 
The  suit  is  brought  by  the  plaintiff,  David 
Boulden,  against  the  defendaat,  John  T. 
Gough,  for  the  recovery  of  the  value  of  a  lot 
of  wheat  which  the  plaintiff  claims  was  his 
property,  and  which  was  on  or  about  the  26th 
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day  of  November,  1898,  taken,  witboat  his 
consent,  by  Ms  former  tenant,  Joseph  S.  PeOt, 
and  delivered  to  the  defendant,  who  convert- 
ed the  same  to  his  own  use.  The  plaintiff 
contends,  as  yon  have  observed,  that  Petit 
gave  him  the  said  wheat  in  satisfaction  of  a 
certain  debt  of  $430.29  which  he  (the  said 
Petit)  owed  him,  or  In  satisfaction  of  so 
much  thereof  as  might  be  realized  from  the 
sale  of  the  wheat,  and  that  at  the  time  Petit 
removed  the  wheat  from  the  granary  where  it 
was  stored,  and  delivered  the  same  to  the 
defendant,  it  belonged  to,  and  was  the  prop- 
erty of,  the  plaintiff.  The  plaintiff  further 
contends  that  the  quantity  of  wheat  so  taken 
and  delivered  to  the  defendant,  and  by  the 
defendant  converted  to  his  own  use,  was 
about  475  bushels,  the  value  whereof  was  at 
the  time  70  cents  per  bushel.  The  defendant, 
on  the  other  hand,  claims  that  he  is  not  lia- 
ble to  the  plaintiff  for  anything,  because  the 
wheat  in  controversy  was  not  the  property  of 
the  plaintiff  at  the  time  he  bought  it,  but  that 
the  title  thereto  was  at  that  time  still  in 
Petit,  with  whom  he  dealt  and  from  whom  he 
purchased. 

To  entitle  the  plaintiff  to  recover  In  an  ac- 
tion of  trover,  two  points  are  essential  to  be 
proved:  (1)  Property  in  the  plaintiff,  and  a 
right  of  possession  at  the  time  of  conversion; 
and  (2)  a  conversion  of  the  property  by  the 
defendant  to  his  own  use.  It  is  admitted, 
however,  by  the  defendant,  that  404  bushels 
and  10  pounds  of  the  wheat  in  controversy 
were  delivered  to  him  by  Petit  at  the-time  al- 
leged by  the  plaintiff,  and  that  its  value  was 
C8  cents  per  bushel;  that  being  the  price 
he  paid  for  it  It  is  also  admitted  by  the  de- 
fendant that  he  did  convert  that  quantity  of 
wheat  to  his  own  use,  and  without  the  con- 
sent of  the  plaintiff;  his  defense  being  that 
the  wheat  at  the  time  of  Its  conversion  was 
not  the  property  of  the  plaintiff.  It  is  mani- 
fest, therefore,  that  the  Important  question 
for  you  to  determine  from  the  evidence  In 
this  case  is,  was  the  wheat,  at  the  time  of  its 
conversion  by  the  defendant,  the  property  of 
the  plaintiff?  No  one  con  convey  a  valid 
titie  to  goods  or  personal  property  unless  be 
be  the  owner,  or  lawfully  represents  the  own- 
er. If  personal  property  be  wrongfully  tak- 
en from  the  possession  of  a  person  who  has  at 
the  time  a  general  or  special  property  therein, 
and  delivered  to  another,  no  title  passes  there- 
by to  the  person  to  whom  it  is  delivered,  even 
If  he  be  an  innocent  and  bona  fide  purchaser 
for  value,  because  the  seller.  In  such  case, 
having  no  right  or  tltie  to  the  property,  can 
convey  none  to  the  purchaser. 

If  you  believe  from  the  preponderance  (that 
is,  the  weight)  of  the  evidence  that  the  wheat 
in  question  belonged  to  and  was  the  property 
of  the  plaintiff  at  the  time  of  its  conversion 
by  the  defendant,  your  verdict  should  be  for 
the  plaintiff.  If,  however,  you  do  not  so  be- 
lieve, your  verdict  should  be  for  the  defend- 
ant If  your  verdict  should  be  for  the  plain- 
tiff, it  should  be  for  such  a  sum  as  you  be- 


lieve from  the  evidence  to  be  the  value  of 
the  wheat  converted  by  the  defendant,  at  the. 
time  of  the  conversion,  with  intwest. 

Verdict  for  defendant 


PRATESI  V.  MAYOR,  ETC.,  OF  CITT  OF 

WILMINGTON. 

(Superior  Court  of  Delaware.    New  Castle 

Feb.  17,  1903.) 

VIOLATION   OF  CUT  ORDINANCSB-INPORMA- 
TION. 

1.  In  a  criminal  proceeding  for  violating  a 
city  ordinance  by  obstmcting  a  street,  an  in- 
formation is  the  proper  paper  to  be  filed,  both 
in  the  municipal  court  and  on  appeaL 

Appeal  from  Municipal  Court  of  City  of 
Wilmington. 

Charles  Pratesi  was  convicted  <rf  violat- 
ing a  'city  ordinance,  and  he  appeals.  De- 
murrer to  the  information  overruled. 

This  was  a  criminal  pilt'cdlng  against  the 
appellant  for  a  nuisance, -"Viz.,  for  violating 
a  city  ordinance  by  obstmcting  King  street 
a  public  thoroughfare  of  the  said  city.  The 
appellant  was  arrested  upon  a  warrant,  and, 
upon  information  filed,  was  tried,  convicted, 
and  sentenced  to  pay  a  fine  of  $1  and  costs 
of  prosecution.  An  appeal  was  taken  to  the 
superior  court,  and  the  appeal  duly  entered. 
Thereupon  the  respondent  filed  an  informa- 
tion as  in  the  proceedings  below.  To  this 
information  the  appellant  demurred  special- 
ly, and  alleges  that  such  "an  informatloa  is 
not  the  proper  and  legal  paper  to  be  filed  in 
this  action." 

Argued  before  LORE,  O.  7.,  and  PKNNE- 
WILL  and  BOYCE,  JJ. 

A.  D.  Chaytor,  Jr.,  for  appellant  David  J. 
R^lnhardt  for  respondent 

LORE,  C.  J.  The  court  Is  clear  that  an 
information  such  as  filfed  in  this  case  con- 
forms to  the  nature  of  the  proceedings  below 
and  also  In  this  court,  and  that  it  Is  the 
proper  paper  to  file.  In  contemplation  of  the 
statute  in  that  behalf.  The  demurrer  Is 
therefore  overruled. 


KLAIR  et  at  ▼.  WILMINGTON  STEAM- 
BOAT CO. 

(Superiot    0>art  of  Delaware.    New   Castie. 
Feb.  24,  1902.) 

CARRIBR— LIABILITT— INBVITABLB     ACCIDBNT 

— MEASURE  OF  DAHAQBS— VALIDITY 

OF  RULE  LIMITING  LIABILITY. 

1.  A  carrier  is  not  liable  for  the  death  of  a 
mare  due  to  an  attack  of  meningitis,  of  which 
it  was  not  forewarned,  when  it  did  all  in  its 
power  to  care  for  the  animal  after  the  attack. 

2.  A  rule  of  a  carrier  that  its  liability  is 
limited  by  the  rate  of  freight  paid  on  shipments 
is  binding  on  shippers  having  notice. 

Action  on  the  case  for  damages  by  Wil- 
liam H.  Klair  and  anotho:  against  tta  WU- 
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mlngton  Steamboat  Oompany.     Verdict  for 
plalntlfla. 

Argued  before  LOBB,  a  J.,  and  PBNNB- 
\VILL  and  BOYCB,  JJ. 

T.  Bayard  Heisel,  for  plaintUCa.  Horace 
O.  Knowles,  tor  defendant. 

LOBE,  O.  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury:  William  H.  Klalr,  the 
plalntilF,  has  brought  an  action  against  the 
Wilmington  Steamboat  Company  to  recover 
the  value  of  a  gray  Percberon  mare,  which 
be  alleges  he  delivered  on  or  about  the 
14th  or  the  13tb  of  May,  1901  (the  time  we 
tbink  not  material  In  this  case),  to  the 
Wilmington  Steamboat  (Jompany,  here  In  this 
city,  for  safe  carriage  to  the  city  of  Phila- 
delphia, claiming  that  at  that  time  the  de- 
fendant was  a  common  carrier  between 
Wilmington  and  Philadelphia.  He  claims 
that  while  In  the  care  of  defendant  for  such 
safe  carriage  the  mare  was  Injured  so  that 
it  subsequently  died,  and  this  suit  is  brought 
to  recover  from  the  defendant  the  sum  of 
fVn  as  damages,  which  the  plaintiff  claims 
is  a  fair  valuation  of  the  mare.  The  de- 
fendant, on  the  other  hand,  claims  that  It  Is 
not  liable;  that  it  exercised  all  due  care 
that  was  Incumbent  upon  it  as  a  common 
carrier;  and  that  the  Injuries  to  the  horse 
did  not  result  from  any  act  or  misconduct 
or  neglect  on  its  part  whatever. 

It  Is  conceded  in  this  case  that  the  de- 
fendant company  was  a  common  carrier,  and 
that  as  such  common  carrier  on  that  day 
(either  the  13th  or  14tb  of  May,  1901)  re- 
ceived this  maie  from  the  plaintiff  for  trans- 
portation from  Wilmington  to  Philadelphia. 
We  find  the  liability  of  common  carriers  no- 
where better  expressed  than  in  our  own  re- 
ports, by  Chief  Justice  Booth,  in  McHenry 
V.  The  Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.,  4  Har.  448,  449:  "A  com- 
mon carrier  is  bound  to  exercise  the  strictest 
care,  and  to  deliver  safely  at  their  place  of 
destination  the  goods  Intrusted  to  him.  He 
is  regarded  by  the  law  in  the  light  of  an 
Insurer;  and,  in  case  the  goods  are  injured, 
lost,  or  destroyed,  nothing  will  excuse  or  dis- 
charge him  but  the  act  of  Qod  or  of  the 
public  enemies.  By  the  act  of  Ood  is  meant 
sucb  inevitable  accident  as  cannot  be  pre- 
vented by  human  care,  skill,  or  foresight, 
but  results  from  natural  causes,  such  as 
lightning  and  tempest,  floods  and  Inundation, 
etc.  This  rule  of  the  common  law  has  been 
gpoken  of  as  severe  and  rigorous;  but,  like 
most  of  the  principles  of  the  common  law,  It 
is  founded  in  wisdom  and  dictated  by  sound 
policy.  The  exigencies  of  society  require 
the  adoption  of  the  rule.  Men  engaged  in 
the  various  business  transactions  of  life  are 
obliged  from  necessity  to  Intrust  common 
carriers  with  their  goods.  If  such  carriers 
are  to  be  excused  from  all  loss,  destruction 
of,  or  injury  to  goods.  In  case  it  be  shown 
that  they  have  used  due  care,  precaution,  or 
attention,  the  party  employing  them  could 


never  show  the  want  of  such  care,  unless  he 
had  an  agent  to  accompany  his  goods  during 
the  whole  time  occupied  in  their  transporta- 
tion. The  carrier  might  at  all  times,  by 
fraud  and  collusion,  or  by  means  of  his 
own  agents  or  servants,  throw  the  burden 
of  proof  upon  the  owner  or  consignee  of 
goods,  by  making  out  a  statement  of  facts 
which  although  untrue  in  itself  would  show 
the  exercise  of  ordinary  care  and  diligence. 
Therefore,  in  actions  against  common  car- 
riers, founded  on  their  ordinary  liability  for 
the  loss  of  goods,  the  inquiry  is  not  whether 
the  carrier  has  used  due  care  or  been  guilty 
of  negligence,'  but  whether  he  can  show  tliat 
the  loss  happened  by  inevitable  accident  or 
by  the  public  enemies." 

That  doctrine  is  stated  also  in  Reed  & 
Walker  v.  P.  W.  &  B.  R.  Co.,  3  Houst  200, 
and  is.  modified  to  some  extent  by  Chief 
Justice  Gilpin  in  Truax  v.  P.  W.  &  B.  R.  R. 
Co.,  Id.  245,  as  follows:  "And,  as  common 
carriers,  they  are  held  responsible  for  all 
losses,  except  those  occasioned  by  inevitable 
accident,  called  the  act  of  God,  or  of  the 
public  enemy.  The  act  of  God  denotes  such 
causes  as  are  beyond  the  control  of  the  car- 
rier, and  produce  loss  without  the  interven- 
tion of  human  agency.  This  rule  of  law, 
however,  must  be  understood  with  the  fol- 
lowing quallflcations,  namely,  that  the  car- 
rier is  not  to  be  held  responsible  for  or- 
dinary wear  and  tear  and  chafing  of  the 
goods  in  the  course  of  their  transportation, 
or  for  their  ordinary  loss  or  deterioration  in 
quantity  or  quality,  or  of  any  inherent  nat- 
ural infirmity  or  tendency  to  damage,  de- 
preciation, or  decay,"  ete 

We  say  to  you,  therefore,  that  if  you  be- 
lieve from  the  evidence  that  the  injury  to 
and  death  of  this  animal  was  due  to  an 
attack  of  meningitis,  of  which  the  defendant 
was  not  forewarned,  and  that  defendant  did 
all  in  bis  power  to  protect  the  animal  after 
being  so  attacked  with  meningitis,  then  that 
would  be  an  unavoidable  accident 

Having  given  you  thus  far  the  principles 
of  law  governing  the  liability  of  a  common 
carrier,  the  next  question  Is  as  to  the  matter 
of  damages.  The  ordinary  rule  controlling 
the  subject  of  damages.  In  case  the  article  is 
lost,  destroyed,  or  Injured  during  transporta- 
tion, is  the  value  of  the  article  so  lost,  de- 
stroyed, or  injured.  But  we  will  say  to 
you  in  this  case  that  if  you  believe  from  the 
evidence  that  there  was  a  rule  of  the  com- 
pany, of  which  the  plaintiff  had  notice  when 
he  shipped  this  mare,  that  the  liability  of 
the  company  was  fixed  by  the  rate  of  freight 
paid,  and  that  for  the  purpose  of  obtaining 
a  certain  rate  of  freight  he  reported  to  the 
company  a  value  of  the  mare,  thereby  limit- 
ing, as  It  were,  by  tacit  agreement,  the  li- 
ability to  sucb  a  sum  as  was  named  by  him, 
that  would  be  the  amount  of  the  liability  of 
the  company.  Otherwise,  although  there 
may  have  been  such  a  rule,  if  he  had  no 
notice  of  It,  the  measure  of  d^images  would 
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be  the  fair  value  of  the  mare  at  the  time  of 
suipment,  if  tbe  Injuries  and  death  resulted 
from  the  defendant's  want  of  care,  aa  a  com- 
mon carrier,  as  we  have  laid  the  law  down 
to  you  covering  the  matter. 

Verdict  for  plaintiffs  for  $10a 


PENNSYLVANIA  R.  CO.  v.  STEVENSON 

et  aL 
(Court  of  CXiancery  of  New  Jersey.    Jaly  29, 

1902.) 

TRUST  FUND— DISINTERESTKD  HOLDER— IN- 
TERPLEADER —  EMPLOYfiS  SAVING  FUND- 
BENEFICIARY— DEPOSIT  SUBJECT  TO  REGU- 
LATIONS—WILL CHANGING  BENEFICIARY. 

1.  The  holder  of  a  fund,  in  which  he  has  no 
interest,  has  no  duty  to  decide  as  to  the  con- 
teutions  of  rival  claimants  therefor,  from  whom 
he  is  entitled  to  be  protected,  and  may  in  good 
faith  bring  them  and  the  fund  into  court,  and 
compel  them  to  interplead. 

2.  Money  was  deposited  in  a  railroad  em- 
ploy^' saying  fund,  the  depositor  signing  an 
application,  in  which  he  designated  his  wife  as 
the  person  to  receive  the  money  on  his  death. 
He  also  signed  an  agreement.  In  the  deposit 
book  given  him,  to  be  bound  by  the  regulations 
therein,  one  of  which  provided  that  on  the 
death  of  a  depositor  the  money  belonging  to 
him  should  be  paid  only  to  the  person  desig- 
nated in  his  application  to  receive  tbe  same. 
Held,  that  the  deposit  was  a  trust,  and  that  the 
wife's  right  to  the  money  on  the  death  of  her 
husband  was  unaffected  by  his  will,  bequeath- 
ing all  his  estate  to  his  executor. 

Bin  by  the  Pennsylvania  Ballroad  Com- 
pany against  Charles  R.  Stevenson,  executor 
of  Walter  Earl,  Jr.,  and  another,  to  obtain 
a  decree  compelling  defendants  to  Interplead 
for  a  fund  held  by  complainant.  Decree 
that  complaint  be  dismissed,  with  Its  costs, 
and  a  fee  allowed  on  payment  of  fund  Into 
court,  and  further  decreeing  w^ife  of  deceased 
to  be  entitled  to  fund. 

Alan  H.  Strong,  for  complainant  Thomas 
E.  French,  for  defendant  Charles  B.  Steven- 
son. William  T.  Boyle  and  John  W.  Wes- 
cott,  for  defendant  Ellen  V.  Earl. 

GREY,  V.  O.  (orally).  The  bill  of  com- 
plaint Is  filed  to  obtain  a  decree  that  the  de- 
fendants may  Interplead  respecting  their  con- 
flicting claims  upon  a  fund  which  the  com- 
plainant holds,  but  In  which  it  has  no  inter- 
est. Tbe  fund  In  question  Is  a  balance  of 
money  deposited  with  the  complainant  com- 
pany's "employes'  saving  fund"  by  Walter 
Earl,  Jr.,  who  died  In  February,  1901,  testate. 
The  defendant  Stevenson  is  the  executor  of 
his  will.  The  defendant  Mrs.  Ellen  V.  Earl 
is  his  widow.  Each  defendant  claims  to  be 
the  owner  of  tbe  balance  of  the  fund  In  the 
hands  of  the  complainant  company.  Tbe  lat- 
ter Is  a  mere  custodian,  indifferent  between 
the  claimants,  and  by  this  suit  brings  the 
money  and  the  claimants  Into  court,  asking 
that  they  Interplead.  The  counsel  for  the  de- 
fendant Stevenson,  executor  of  Earl,  while 
insisting  on   bis  right  to  tbe   fund,   admits 
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that  the  complainant  company  has  a  statos 
to  ask  for  an  interpleader  decree.  The  coun- 
sel for  the  defendant  Mrs.  Earl  resists  the 
complainant's  claim  to  an  interpleader.  In- 
sisting that  on  the  face  of  the  transaction, 
as  exhibited  by  the  pleadings,  the  complain- 
ant, by  Its  own  acknowledgment,  is  bound 
to  pay  the  fund  to  Mrs.  Earl;  that  there  is 
no  possible  question  of  her  right  on  which  tbe 
complainant  can  ask  the  protection  of  this 
court,  and  that  Its  bill  should  be  dismissed. 

The  undisputed  facts  exhibited  are  these: 
The  decedent,  Enrl,  was  an  engineer  in  the 
complainant  company's  .  employ.  The  com- 
plainant inaugurated  a  saving  fund  deposi- 
tary, whereby  its  employes  might,  subject  to 
certain  regulations,  deposit  moneys  with  the 
Pennsylvania  Railroad  Employes'  Saving 
Fund,  and  receive  a  book,  In  which  the  de- 
posits were  entered.  By  the  regulations, 
withdrawals  might  be  made,  in  a  prescribed 
mode,  by  the  depositor,  the  book  being  bal- 
anced with  each  withdrawal,  so  that  it  al- 
ways showed  the  residue  on  deposit  Earl 
became  a  depositor  by  signing  and  delivering 
to  the  complainant  company  an  application  in 
these  words: 

"The  Pennsylvania  Railroad  Employes  Sav- 
ing Fund  Depositary,  at  Camden,  N.  J.,  Sta- 
tion. March  16th,  1888. 
"To  the  Superintendent  of  the  Pennsylvania 
Ballroad  Employes'  Saving  Fund: 

"I,  Walter  Earl,  Jr.,  of  201  York  St.  Cam- 
den, N.  J.,  coimty  of  Camden,  State  of  N.  J., 
at  present  employed  as  *  *  *  Ehigtne- 
man  on  *  *  *  Division  or  Dept,  O.  A  A. 
Railroad,  hereby  express  my  desire  to  avail 
myself  of  the  Pennsylvania  Railroad  Em- 
ployes' Saving  Fund,  upon  the  terms  and  con- 
ditions set  forth  In  its  Regulations,  as  printed 
in  the  regular  deposit  book  of  the  EHind. 

"I  agree  that  in  the  event  of  my  death  all 
deposits  standing  to  my  credit  in  said  Saving 
Fund  and  all  Interest  due  thereon,  shall  be 
paid  to  my  wife,  who  resides  at  204  York  St.. 
Camden,  county  of  Camden,  in  the  State  of 
N.  J.,  or,  if  not  living,  to  my  legal  repre- 
sentatives. Walter  Earl,  Jr. 

"Witness:  J.  W.  Callalmn.  Agent,  Cam- 
den." 

He  received  a  book,  which  contained  the 
printed  regulations  referred  to  in  his  appli- 
cation. At  the  end  of  these  regulations.  In 
the  deposit  book,  Earl  signed  this  additional 
agreement: 

"Camden,  N.  J.  Station. 

"March  20th,  1888. 

"I,  Walter  Earl,  Jr.,  of  Camden,  county  of 
Camden,  State  of  N.  J.,  at  present  employed 
as  Englneman,  C.  &  A.  Division,  Penna.  Rail- 
road, having  made  application  to  become  a 
depositor  in  the  Pennsylvania  Railroad  Em- 
ployes Saving  Fund,  do  hereby  agree  to  be 
bound  by  tbe  foregoing  regulations,  which  I 
have  read,  or  have  had  read  to  me. 

"Walter  Earl,  Jr. 

"Witness:  J.  W.  Callahan,  Agent  at  Cam- 
den. N.  J.» 
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Xbe  first  book  vas  "No.  E.  28,"  and  was 
continued  over  Into  a  second  one,  "No.  E. 
23.5";  the  first  entry  In  the  latter  book  being 
"1897,  Jany.  1.  Balance  from  book  No.  B. 
28.  $201.61."  The  balance  In  band  In  the 
later  book,  at  the  date  of  the  last  Item,  Is 
$1,578.08.  This  sum,  amounting,  -with  Inter- 
est thereon,  to  $1,600.37,  is  the  fund  presently 
in  dispute,  which  the  complainant  holds,  and 
fears  to  pay  to  either  claimant. 

>f either  party  defendant  challenges  the  com- 
plainant's good  faith  and  Impartiality  in  its 
attitude  of  a  stakeholder.  Each  party  de- 
fendant claims  a  right  to  be  paid  the  whole 
of  tbe  fund— Mrs.  Earl  by  the  effect  of  Mr. 
Earl's  deposit  of  the  fund  for  her  benefit; 
and  Mr.  Stevenson  by  bequest  under  Mr. 
Karl's  will,  which  he  claims  destroys  any 
rigbt  Mrs.  Earl  might  have  had.  The  com- 
plainant stands  ready  to  pay  the  fund  to 
either,  but  cannot  justly  be  required  to  pay 
it  t'wice,  and  invokes  the  aid  of  this  court  to 
protect  It  from  two  hostile  suits,  In  separate 
ri^bts,  to  recover  one  fund. 

The  complainant,  under  such  conditions, 
has  an  equity  that  It  shall  not  be  sued  twice 
-when  it  can  have  but  one  liability.  The 
counsel  for  tbe  defendant  Mrs.  Earl  advances, 
as  IilB  one  objection  to  tbe  protection  of  tbe 
complainant,  the  argument  that  tbe  com- 
plainant's receipt  of  tbe  money,  accompanied 
by  instmrtionS  to  pay  it  to  Mrs.  Elarl  In  case 
of  Mr.  Earl's  death,  makes  the  complainant's 
course  so  plain  that  it  would  be  entirely  safe 
In  paying  the  fund  to  Mrs.  Earl.  But  If  It  be 
admitted  that  Mrs.  Earl  probably  has  tbe 
better  claim,  and  that  she  may  ultimately 
sliove  It,  this  does  not  relieve  the  complain- 
ant from  Its  embarrassment  meanwhile. 
The  claim  of  Mr.  Stevenson,  as  executor  of 
Mr.  Earl's  will,  that  tbe  will  has  destroyed 
tbe  deposit  agreement  Is  admitted  to  be  ad- 
vanced and  maintained  In  good  faith.  It 
TV-ill  not  be  settled  by  any  payment  of  tbe 
fund  to  Mrs.  Earl.  If  that  were  done,  the 
complainant  would  be  certainly  left  to  stand 
the  expense  of  defending  a  suit  brought  by 
Mr.  Stevenson  about  a  matter  in  which  tbe 
complainant  admittedly  has  no  interest,  with 
quite  a  possibility  that  a  novel  question  may 
be  decided  against  Justifiability  of  its  pay- 
ment of  the  fund  to  Mrs.  Earl;  In  which  case 
tbe  complainant  would  be  obliged  to  pay  the 
money  over  again  to  Mr.  Stevenson  as  ex- 
ecutor. The  complainant  has  no  duty  to  de- 
cide between  the  respective  contentions  of 
these  claimants  upon  the  funds  in  Its  hands. 
It  is  entitled  to  be  protected  from  both.  I 
will  advise  a  decree  tliat  the  complaint  be 
dismissed,  with  Its  costs,  and  a  fee  allowed, 
According  to  the  statute,  upon  depositing  the 
fund  In  court. 

Tbe  vice  chancellor  then  beard  testimony 
as  to  the  respective  claims  of  tbe  defendants 
uiion  the  fund. 

O  RET,  V.  C.  (orally).  The  counsel  for  the 
defendant  Mrs.  Earl  claims  that  the  fund  is 


in  the  nature  of  a  matured  insurance;  that 
the  complainant  received  the  deposits,  com- 
pensated itself  for  its  payments  of  interest 
on  It  by  tbe  use  of  the  money,  and  agreed  to 
pay  it  over  to  Mrs.  Earl  upon  Mr.  Earl's 
death.  The  deposit  scheme,  as  indicated  by 
tbe  application,  tbe  printed  regulations,  and 
the  agreement  that  they  should  be  binding 
upon  the  depositors,  lacks  tbe  elementary 
characteristics  which  attend  upon  an  insur- 
ance. There  Is  no  undertaking  by.  the  com- 
pany to  compensate  either  Mr.  or  Mrs.  Earl 
in  case  either  should  suffer  a  loss  by  death 
or  otherwise.  Tbe  transaction  was  a  deposit 
made  by  Mr.  Earl  with  tbe  company  for  his 
own  benefit  to  the  extent  that  he  observed 
a  specified  mode  of  withdrawal,  and  for  Mrs. 
Earl's  benefit  as  to  any  residue  of  the  fund 
which  remained  at  Mr.  Earl's  death. '  This 
appears  by  his  original  application.  He  ap- 
plied to  be  admitted  to  avail  himself  of  the 
benefits  of  the  fund  "upon  the  terms  and 
conditions  set  forth  in  its  regulations,  as 
printed  in  tbe  regular  deposit  book  of  the 
fund."  In  his  application  he  declares:  "I 
agree  that  in  the  event  of  my  death,  all  de- 
posits standing  to  my  credit  in  said  Saving 
Fund  and  ail  interest  due  thereon,  shall  be 
paid  to  my  wife,  who  resides  at,"  etc.  The 
scheme,  as  shown  by  the  r^ulatlons,  is  a 
plan  whereby  those  of  the  company's  em- 
ployes who  enter  Into  it  may  save  their  mon- 
ey, have  It  available  in  case  they  may  them- 
selves choose  to  withdraw  It  in  the  specified 
mode,  and  be  assured  that  upon  the  death  of 
any  one  the  balance  standing  to  his  credit 
will  be  paid  to  the  person  whom  he  has 
named  in  bis  application.  These  are  the  gen- 
eral objects  sought  to  be  accomplished  by  tbe 
plan.  The  regulations  define  the  terms  and 
conditions  upon  which  the  deposits  were 
made.  The  very  first  one  declares  that  the 
fund  should  be  In  charge  of  a  superintendent 
appointed  by  the  directors  of  the  Pennsylva- 
nia Ballroad  Company.  The  depositor,  by 
this,  dlspos.sessed  himself  of  the  money  de- 
posited. Then  follow  provisions  for  tbe  con- 
venient depositing  of  money  by  the  employes, 
the  entry  thereof  In  a  book  given  to  the  de- 
positor, the  forwarding  to  the  company's  of- 
fice of  duplex  tickets  noting  the  deposit,  and 
the  allowance  of  interest  to  the  depositor. 
There  is  a  provision  that  depositors  may 
withdraw  money  by  giving  10  days'  notice  in 
the  form  of  an  order,  which  must  be  forward- 
ed, with  the  depositor's  book,  to  the  superin- 
tendent of  the  fund.  Upon  receipt  of  tbe  or- 
der and  book  tbe  superintendent  enters  in  the 
deposit  book  the  amount  to  be  withdrawn, 
deducting  it  from  the  total  sum  deposited, 
so  as  to  show  the  balance  after  the  with- 
drawal. The  superintendent  then  issues  an 
order  on  the  treasurer  of  the  Pennsylvania 
Railroad  Company  for  the  amount  to  be 
withdrawn,  and  sends  it,  with  the  book,  for 
delivery  to  the  depositor,  who  may  draw  the 
money  on  the  order,  or  deposit  It  In  bank 
Tbe  right  is  reserved  to  reaulre  SO  days'  nr 
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tlce  for  the  withdrawal  of  the  entire  amount 
credited  to  any  account.  In  case  any  de- 
positor becomes  Insane,  or  otherwise  Inca- 
pacitated to  act,  proTlslon  is  made  for  the 
imyment  of  so  much  of  the  deposit  as  may  be 
necessary  to  meet  the  pressing  wants  of  the 
Incapacitated  depositor  or  his  wife  or  chil- 
dren. The  eighteenth  regulation  deals  with 
the  payment  of  the  amount  on  deposit  at  the 
time  of  the  death  of  the  depositor,  and  Is  in 
these  words:  "18.  Upon  the  presentation  to 
the  Superintendent  of  the  Fund  of  satisfac- 
tory proof  of  the  death  of  a  depositor,  the 
money  belonging  to  him  shall  be  paid  ovw 
only  to  the  person  designated  In  his  applica- 
tion to  receive  same;  or  If  the  person  so  des- 
ignated shall  not  be  then  living,  said  funds 
sbnll  be  paid  either  to  the  heirs  or  personal 
representatives  of  the  deceased  depositor  as 
the  Board  may  determine."  There  Is  no  pro- 
vision anywhere  In  the  regnlatlons  which  au- 
thorizes the  depositor  to  revolve  or  alter  the 
terms  and  conditions  set  forth  in  the  regula- 
tions, or  to  withdraw  or  dispose  of  the  money 
deposited  in  any  other  manner  than  that  pre- 
scribed by  the  regulations.  They  contain  no 
provision  whatever  whereby  "the  person  des- 
ignated in  the  application"  to  receive  the 
money  remaining  on  deposit  at  the  time  of 
the  depositor's  death  may  be  changed,  or  the 
rights  of  such  person  may  be  in  any  way  af- 
fected by  any  act  of  the  depositor,  either 
inter  vivos  or  by  bia  will,  except  that  he  may 
withdraw  the  moneys  in  the  mode  prescribed 
by  the  regulations,  and  in  no  other  way.  All 
moneys  not  so  withdrawn  at  the  time  of  his 
death,  he  has  directed  shall  be  paid  "to  the 
person  designated  In  his  application  to  re- 
ceive the  same."  He  has,  by  the  express 
terms  of  his  written  agreement,  denuded 
himself  of  all  power  to  revoke  or  alter  the 
disposition  of  the  balance  of  the  deposits 
made  by  him  by  bis  application  and  the  ap- 
plying regulations. 

Notwliiistandliig  the  express  direction  of 
Mr.  Earl,  in  his  original  application,  that 
the  balance  of  the  deposit  on  hand  at  his 
death  should  be  paid  to  his  wife,  and  the 
explicit  declaration  of  the  eighteenth  regula- 
tion that  it  "shall  be  paid  over  only  to  the 
person  designated  In  the  application  to  re- 
ceive same,"  counsel  for  Mr.  Stevenson  in- 
sists that  the  fund  passed,  by  Mr.  Earl's 
will,  to  his  executor.  This  contention  neces- 
sarily rests  upon  the  idea  that  the  title  to 
the  fund  remained  at  all  times  the  property 
of  Mr.  Earl,  subject  to  his  disposal  (irrespec- 
tive of  the  terms  of  the  agreement)  by  any 
Instrument  efficient  to  pass  his  property. 
Upon  this  construction  of  the  transactions  af- 
fecting this  fund,  Mr.  Earl  could  have  trans- 
ferred by  assignment  inter  vivos,  without 
observing  any  of  the  conditions  Imposed  by 
the  regulations.  If  the  title  to  the  deposit 
remained  In  Mr.  Earl,  It  would,  on  his  death, 
if  he  died  testate,  have  passed  under  any 
general  bequest  of  his  personal  estate,  and, 
if  be  died  intestate,  would  have  gone  to  his 


administrator    as    part    of    the    personaltr 
whereof  he  died  possessed.    This  view  is  de- 
structive of  the  whole  scheme  contemplated 
and  Intended  by  the  parties,  and  directly 
contrary   to   the   expressed  terms   of  their 
agreement.     In  my  Judgment,  the  effect  of 
the  agreements  of  the  parties,  and  their  ac- 
tion thereupon,  was  to  create  a  trost.    Mr. 
Eiarl,  the  donor,  by  his  application,  accepted 
the  printed  regulations  as  the  definltloii  of 
the  terms  of  the  trust    These  wer«  that  the 
company  would  receive  the  money  and  pay 
interest  on  It;    that  Mr.  Earl  should  be  per- 
mitted to  withdraw  such  sums  as  be  might 
choose,  by  the  observance  of  the  mode  pre- 
scribed In  the  regulations  (which  necessarily 
required  that  this  should  be  done  during  bb 
me),  and  that  the  portion  of  the  fund  not 
so   withdrawn    should,    at   the  time   of  bis 
death,  be  paid  to  his  wife.    In  directing  the 
payment  to  be  made  to  her,  he  considered 
the   possibility    that    she   might    die    before 
him.    and   provided  that   In    such    case  the 
money  should  go  to  his  legal  representatlTes. 
Upon   these  trusts  Mr.  Earl  deposited  the 
money  with  the  railroad  company.     He  di- 
vested himself  of  his  property  in '  the  de- 
posit, and  transferred  It  to  the  railroad  com- 
pany, as  trustee,  upon  the  trusts  above  in- 
dicated.    He  ceased  to  own  the  money,  and 
became  entitled  to  the  right,  under  certain 
condltlonB,  to  withdraw  it.     The  company 
accepted  the  trusts,  and  undertook  the  per- 
formance of  tliem.    Mr.  BSarl  received  from 
the  company,  the  trustee,  the  deposit  book, 
which  was.  In  effect,  a  statement  of  account 
of  the  trust  moneys,  and  an  ascertainmeDt 
of  the  balance,   which  was  subject  to  liis 
withdrawal,  in  the  mode  prescribed  by  the 
regulations,  and  which  was  payable  to  bis 
wife  in  case  he  died  without  withdrawing 
the  fund.    This  book  Mr.  Bftrl  delivered  to 
his  wife,   as  the  evidence  of  her  right  to 
receive  the  balance,  telling  her  that,  if  bo 
died,  she  could  get  it  in  10  days  by  giriug 
notice  to  tbe  company.    If  there  were  any 
doubt  of  Mrs.  Earl's  acquiring  an  Interest  in 
the  fund,  this  delivery  to  her  of  the  evidence 
of  the  creation  and  existence  of  the  trost  for 
her  benefit  should  be  held  to  have  completed 
the  gift    She  has  an  equitable  rl^t  to  en- 
force her  Interest  in  the  fund  against  tbe 
tmstee,   the  railroad  company.     It  is  true 
the  amount  which  she  might  receive  migbt 
be  diminished  by  Mr.  Earl's  withdrawals  in 
the  mode  prescribed  by  the  regnlatlons,  bat 
it  Is  also  true  that  by  the  terms  of  tbe  ap- 
plication   and    the    regulations    the   balance 
which  might  remain  at  Mr.  Earl's  death  wis 
payable  only  to  her  as  "the  person  deelgnated 
in  his  application  to  receive  the  same."   Tbe 
time  of  payment  to  her  was  postponed  until 
after  Mr.  Earl's  death,  and  the  amount  was 
subject  to  diminution  to  the  extent  of  an.v 
withdrawals  he  might  make  during  his  life- 
In  the  mode  required  by  the  regulations,  and 
to  be  destroyed  by  her  predeceasing  Mr.  Earl. 
Her  right  in  any  balance  that  mlgut  remaui 
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became  vested  In  her  on  tbe  creation  of  the 
trust,  subject  to  be  defeated  In  the  modes 
prescribed  by  the  terms  of  the  trust  but  in 
no  other  way.    It  was  a  Toltrntary  gift  by 
the  husband  donor,  in  trust  for  the  benefit 
of  his  wife,  completed  by  the  donor's  delivery 
of  the  property  to  a  trustee,  who  accepted 
the  trust  and  delivered  the  evidence  of  it, 
by  the  deposit  book  and  printed  regulations, 
to  the  donor,  who  ratified  and  confirmed  the 
tnut,  as  to  the  wife's  interest  in  it,  by  hand- 
ing the  deposit  book  to  her,  and  telling  her 
It  was  for  her  benefit.     No  pecuniary  con- 
sideration passing  to  the  husband  was  neces- 
sary to  make  such  a  gift  to  the  wife  ef- 
fectual.   Title  will  pass  by  a  voluntary  gift. 
If  completed,  as  efTectually  as  by  purchase. 
The  defendant  executor  insists  that  the 
provision   for  payment   to   the   wife,    after 
EUirl's  death.  Is,  in  legal  effect,  testamentary, 
and  that  none  of  the  statutory  observances 
necessary  to  the  execution   of  an   effective 
will  appears.    The  case  of  Reiffs  Estate,  16 
Pa.  Super.  Ct.  80,  is  cited  as  recognizing  this 
construction  of  a  like  agreement  and  regu- 
lation of  deposits,  which  came  Into  litigation 
In   Pennsylvania.     The  learned  Judge   who 
pronounced  that  Judgment  did  declare  that 
the  "writing  is,  in  a  sense,  testamentary,  in 
that  it  is  intended  to  take  effect  only  in  the 
event  of  the  death  of  the  depositor."     On 
this  ground  the  learned  Judge  held  the  di- 
rection for  the  payment  to  the  wife  of  the 
balance  of  the  fnnd  remaining  at  the  death 
of  the  depositor  to  be  a  revocable  writing. 
He  upheld  the  direction  for  payment  to  the 
wife,  however,  declaring  that  the  terms  of 
the  will,  as  expressed,  did  not  amount  to  a 
revocation.    With  very  great  respect  for  the 
views  there  expressed  upon  this  somewhat 
novel  question,  I  am  imable  to  accept  this 
construction  of  the  instruments  under  con- 
sideration.   They  seem  to  me,  upon  any  as- 
certainment of  the  equities  of  the  parties,  to 
be,  in  effect,  the  creation  of  a  trust,  as  above 
stated,  passing  title,  at  the  time  of  the  crea- 
tion of  the  trust,  out  of  the  donor  into  the 
trustee,  subject  to  the  terms  of  the  trust  de- 
fined by  the  regulations,  none  of  which  re- 
serve to  the  donor  any  right,  in  any  mode,  to 
take  away  the  gift  of  the  balance  in  hand, 
at   his   death,    from    the   person   whom   he 
"designated  in  his  application  to  receive  the 
same."    In  our  own  state  there  are  several 
decisions  in  which  a  delivery,  by  the  donor, 
of  the  subject-matter  of  a  gift  to  a  trustee, 
to  be  handed  to  a  beneficiary  in  case  of  the 
donor's  death,  has  been  held  to  be  a  com- 
plete transfer  of  the  title,  and  not  a  testa- 
mentary act    In  Green  ▼.  Tulane,  62  N.  J. 
Eq.  1C9,  28  Atl.  9,  Vice  Chancellor  Pitney 
reviews  the  cases  on  the  point;  and  concludes 
that  a  deposit  resembling  the  present  case 
in  principle  was  a  completed  gift  and  not  a 
testamentary  act     Reservation  of  payment 
of  interest  to  the  donor  during  his  life  was 
held  not  to  have  affected  the  trust  to  de- 
liver the  deposit  after  his  death.     So,  In 


Dennin  y.  Hilton  (N.  J.  Ch.)  60  Atl.  600,  the 
same  learned  vice  chancellor  held  that  where 
a  deposit  was  made  by  a  donor  in  the  Joint 
names  of  herself  and  the  donee,  with  a 
proviso  that  the  survivor  should  draw  the 
balance,  the  delivery  of  the  deposit  books  to 
the  donee  was  an  absolute  delivery  of  the 
deposits,  making  a  complete  gift  notwith- 
standing the  donor  retained  the  right  to  draw 
the  money  deposited.  The  gist  of  the  ques- 
tion Is  whether  the  donor  manifests,  in  the 
act  of  delivery,  a  complete  donative  purpose. 
If  that  is  shown,  the  fact  that  precedent 
possibilities  may  diminish  or  even  destroy 
the  gift  If  they  happen,  will  not  be  permit- 
ted to  defeat  the  donor's  purpose,  if  they  do 
not  happen. 

A  decree  will  be  advised  according  to  the 
views  above  expressed. 


PROFILE  &  FLUME  HOTELS  CO.  T. 
BICKFORD. 

(Supreme  Court  of  New  Hampshiie.    Grafton. 
March  3,  1903.) 

TRBSPA8S  QUARB  OLAUSUU— TITLB  TO  WHOLB 

TRACT  —  ISSUES  —  DEPOSITION— INCOMPB- 

.  TBNCT— DSB  AS  WRITTBN  ADMISSION. 

1.  In  trespass  quare  clansum.  plaintiffs  de- 
scribed tiieir  close  as  lot  No.  11,  range  8,  in 
F.  This  lot  was  at  one  time  divided  into  four 
quarters,  and  the  trespaas  alleged  was  com- 
mitted on  the  soath  qaarter.  Defendant  plead- 
ed title  in  himself  to  this  and  the  adjoining 
quarters,  and  also  the  general  Issne.  Held,  that 
only  the  title  to  the  south  quarter  was  in  issue. 

2.  Though  defendant's  deposition  be  incom- 
petent because  not  filed  as  required  by  statute, 
or  because  he  is  present  in  court,  yet  it  may 
be  introduced .  as  his  written  admission. 

Report  Irom  Superior  Court  Grafton  Coun- 
ty; Wallace,  C.  J. 

"Trespass  quare  clausum  by  the  Profile  & 
Flume  Hotels  Company  against  John  M.  Bick- 
ford.    Case  reported.    Judgment  for  plaintiffs. 

The  plaintiffs  described  their  close  as  lot 
No.  11,  range  8,  in  Franconia.  This  lot  con- 
tains about  160  acres,  and  was  at  one  time 
divided  into  four  quarters  or  sections;  the 
first  north  quarter  being  a  parallelogram  off 
the  north  side  of  the  lot  the  second  north 
quarter  a  similar  tract  Just  below  the  first 
north  quarter,  the  first  south  quarter  a  paral- 
lelogram off  the  south  side  of  the  lot  and  the 
second  south  quarter  the  tract  between  the 
first  south  and  second  north  quarters.  Each 
quarter  contained  about  89  acres.  The  alleged 
trespass  was  upon  the  first  south  quarter. 
The  defendant  pleaded  title  in  liimself  to  the 
south  quarters,  and  the  general  issue.  The 
defendant  claimed  that  the  title  to  tliat  quar- 
ter only  upon  which  the  trespass  was  com- 
mitted was  In  issue.  Subject  to  exception, 
the  court  ruled  that  the  title  to  the  whole 
lot  was  Involved.  It  was  found  that  the 
plaintiffs  were  in  possession  of  the  first  south 
quarter,  and  that  there  was  no  evidence  of 
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title  In  the  defendant  to  this  quarter.  Sub- 
ject to  exception,  the  plaintiffs  introduced 
certain  parts  of  the  defendant's  deposition 
taken  hy  them  on  August  13,  1002,  as  admis- 
sions showing  the  defendant's  knowledge. of 
tue  plaintiffs'  possession  of  the  land  In  dis- 
pute. The  deposition  was  not  filed  until  dur- 
ing the  trial,  on  October  2d,  when  the  de- 
fendant was  In  court,  ready  to  testify.  The 
court  found  a  verdict  for  the  plaintiffs,  and 
reported  various  rulings  as  to  the  title  of  the 
plaintiffs  to  the  whole  lot,  which  are  not 
material  to  the  result  reached  In  the  opinion. 

Batchellor  &  Mitchell  and  Smith  &  Smith, 
for  plaintiffs.  George  F.  Morris,  William  H. 
Sawyer,  and  Scott  Sloane,  for  defendant 

PARSONS,  C.  J.  The  fact  that  the  plain- 
tiffs described  their  close  as  a  single  tract 
did  not  necessarily  put  the  title  to  the  whole 
in  issue,  and  the  ruling  to  that  effect  at  the 
trial  was  errjoneous.  Cassldy  t.  Mudgett,  71 
N.  H.  491,  53  Atl.  441.  The  gist  of  the  action 
of  trespass  quare  clausum  Is  the  disturbance 
to  the  possession.  Kither  party  who  main- 
tains against  the  other  his  right  to  the  pos- 
session of  that  portion  of  the  premises  where 
the  trespass  was  committed  Is  entitled  to 
judgment,  without  reference  to  the  title  or 
right  of  possession  In  the  balance  of  the 
land  described  In  the  declaration  or  plea. 
The  plaintiff,  having  the  right  to  the  spot 
trespassed  upon,  recovers  because  his  posses- 
sion has  been  disturbed,  while,  on  the  con- 
trary, the  defendant,  by  proving  his  right  to 
all  the  land  upon  which  he  entered,  estab- 
lishes bis  nondisturbance  of  the  plaintiff's 
possession.  The  allegation  as  to  title  to  the 
whole  close,  whether  in  the  declaration  or 
plea,  is  divisible,  and  Is  sustained  by  proof 
of  title  to  that  part  where  the  trespass  oc- 
curred, although  the  adverse  party  owns 
other  portions  of  the  close.  Kuowles  v. 
Dow,  20  N.  H.  135;  "Wheeler  v.  Rowell,  7  N. 
H.  515;  Peaslee  v.  Wadleigh,  5  N.  H.  317; 
Rich  V.  Rich,  16  Wend.  663.  671;  King  v. 
Dunn,  21  Wend.  253;  Richards  v.  Peake,  2 
B.  &  C.  018;  Tapley  v.  Walnright,  5  B.  &  Ad. 
305;  Bassett  v.  Mitchell,  2  B.  &  Ad.  99; 
Smith  ▼.  Royston,  8  M.  &  W.  381;  2  Gr.  Ev. 
{{  613,  618,  626. 

In  the  present  case  the  defendant  did  not 
trespass  upon  or  claim  title  to  either  of  the 
north  quarters.  Consequently  the  title  to 
these  quarters  was  in  no  way  Involved  in 
the  suit.  If,  under  his  plea  of  not  guilty, 
It  had  been  established  that  no  trespass  had 
been  committed  upon  any  quarter,  the  de- 
fendant would  have  been  entitled  to  judg- 
ment, and  the  question  of  title  to  no  part 
of  the  lot  would  have  been  Involved.  It 
has  been  found  that  the  defendant  did  tres- 
pass upon  the  first  south  quarter,  of  which 
the  plaintiff  was  in  possession— a  fact  admit- 
ted by  the  plea  liberum  tenementum  (2  Gr. 
Bv.  {  626);  and,  as  It  Is  conceded  the  defend- 
ant showed  no  title  to  this  quarter,  the  de- 


fendant falls  on  both  pleas  as  to  this  land, 
and  the  plaintiffs  are  entitled  to  judgment 
without  reference  to  the  state  of  their  title 
to  the  balance  of  the  lot  Whether  the  plain- 
tiffs or  the  defendant  have  title  to  the  sec- 
ond south  quarter.  Is  Immaterial  here.  If  It 
were  determined  that  the  defendant  had  the 
title,  the  judgment  required  In  this  suit  wouia 
in  no  way  be  affected.  As  the  title  of  the  par- 
ties to  the  second  south  quarter  is  not  mate- 
rial to  the  judgment,  the  title  thereto  cannot 
be  determined  by  the  judgment  to  be  now 
rendered,  and  a  discussion  of  the  legal  ques- 
tions presented  by  the  claims  of  the  parties 
as  to  such  title  would  serve  no  useful  pur- 
pose. 

The  plaintiffs  have  not  deemed  It  wise  to 
transform  their  action  by  amendment,  so 
that  a  judgment  deciding  the  question  of 
title  could  be  rendered,  and  the  question  of 
title  to  the  second  south  quarter  most  re- 
main undetermined  by  this  suit  The  rulings 
of  the  court  upon  the  question  of  title  favora- 
ble to  the  plaintiffs,  to  which  the  defendant 
excepts,  have  not  been  considered,  because, 
conceding  them  all  to  have  been  erroneous, 
nevertheless  In  this  form  of  action  the  plain- 
tiffs would  still  be  entitled  to  judgment  upon 
the  verdict. 

If  the  deposition  of  the  defendant  was  in- 
competent as  substantive  evidence,  either  be- 
cause not  filed  as  required  by  statute,  or  be- 
cause the  deponent  was  present  in  court, 
nevertheless  any  admissions  or  declarations 
of  the  defendant  pertinent  to  any  issue  on 
trial  were  competent  to  be  proved  by  the 
adverse  party;  and  It  Is  Immaterial  whether 
such  declarations  were  proved  by  the  oral 
testimony  of  one  who  heard  them,  or  by  the 
defendant's  signed  statement  In  the  form  of 
a  deposition.  Phenlx  Ins.  Co.  ▼.  Claris,  5S 
N.  H.  164. 

The  exception  to  the  ruling  that  the  title 
to  the  whole  of  the  land  described  in  the 
declaration  was  in  issue  is  sustained.  The 
exception  to  the  use  of  the  deposition  per- 
mitted is  overruled.  The  remaining  excep- 
tions are  not  considered.  The  order  is: 
.Tudgment  for  the  plaintiffs. 

CHASE,  J.,  was  absent  The  others  con- 
curred. 


BENNETT  «t   al.   v.  TOWN   OP   TUFTON- 

BOROUGH. 

(Supreme  Court  of  New  Hampshire.    Carroll. 

March  3.  1903.) 

HWHWATS— PROCBEDINaS   BEFORE!   SELECT- 
MEN—PARTIES— RIGHT  OF  AP- 
PEAL.—TAXPAYERS. 

1.  The  inhabitants  and  taxpayers  of  a  town 
are  not  parties  to  highway  proceedings,  and 
have,  as  such,  no  right  to  appear  and  be  heard 
in  opposition  to  the  laying  of  a  highway,  but 
are  rei)resented  by  the  town. 

2.  Under  Pub.  St.  c.  68.  (  2,  providing  that 
any  person  aggrieved  by  the  decision  of  select- 

f  1.  See  Hlshwayi,  vol.  2S,  Cent  Dig.  f  ITt 
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men  in  hiKfatray  proceedings  may  appeal  to  the 
Supreme  Court,  a  taxpayer  or  citizen,  who 
Bbows  no  special  injary  different  from  that  of 
the  public  in  general,  has  no  right  of  appeal. 

Exceptions  from  Superior  Ck>urt,  Carroll 
County;  Peaslee,  Judge. 

Highway  proceedluga  before  the  selectmen 
of  the  town  of  Twf  tonborough.  There  was  a 
decision  of  the  selectmen  laying  out  the' high- 
way, and  plaintUIs,  citizens  and  taxpayers  of 
the  town,  but  not  otherwise  Interested  in  the 
proceedings,  except.    Exceptions  overruled. 

Arthur  L.  Foote,  for  plalntUfs.  Sewall  W. 
Abbott,  for  defendant 

PAnSOXS,   C.   J.     The  Inhabitants  of  a 
town   are  not  parties  in  highway  proceed- 
ings.    LandafTs  Petition,  34  X.  H.  163,  172. 
Individual  taxpayers,  as  such,  have  no  right 
to  appear  and  be  beard  in  opposition  to  the 
laying  of  a  highway.    They  are  represented 
by  the  town,  the  aggregation  of  all  the  tax- 
payers, voters,  and  citizens  who  reside  there- 
in.    Bumham  v.  Goffstown,  50  N.  H.  500,  562, 
563.     "Towns   are  given  no  right  of  appeal 
from  the  decision  of  the  selectmen.    The  pre- 
sumption Is  that  no  injustice  will  be  done 
them   by  the  action  of  their  own   citizens, 
equally  Interested  with  other  citizens  in  pre- 
venting unnecessary  burdens.    They  have  the 
power  to  discontinue  the  road  at  any  time." 
Carpenter's  Petition,  67  N.  H.  574,  32  Atl.  773: 
Eanics'  Petition,  16  X.  H.  443,  448.    As  the 
right  of  appeal  Is  not  given  to  "any  person," 
or  to  "any  taxpayer,"  or  to  "any  citizen,"  but 
only  to  "any  person  aggrieved"  (Pub.  St.  c. 
68.  {  2>,  it  must  be  understood  that  the  Legis- 
lature Intended  to  give  this  right  to  those  per- 
sons only  who  were  interested  in  or  affected 
by  the  proceedings  in  some  manner  different- 
ly from  the  public,  citizens,  and  taxpayers 
generally.    Uex  v.  Essex,  5  B.  &  C.  432.    The 
extent  or  character  of  an  Interest  or  injury 
saOicient  to  constitute  one  a  person  aggriev- 
ed, by  differentiation  from  taxpayers  and  cit- 
izens generally,  Is  a  question  not  raised.    The 
plalntifTs  have  alleged  nothing  distinguishing 
tbclv  right  and  interest  from  that  of  other 
citizens  and  taxpayers.   Generally,  it  may  be 
said  that  one  cannot  be  legally  aggrieved  by 
a  decision  unless  he  has  some  private  right 
which  is  affected  thereby.    Rex  v.  Dewsnap, 
16  East,  194,  196;   Rex  v.  Middlesex,  3  B.  & 
Ad.  938;    Bryant  v.  Allen,  6  N.  H.  116.  118; 
Clark  V.  Courser,  29  X.  H.  170;    Shirley  v. 
Healds.  34  N.  H.  407,  411;    Mclntlre  v.  Mc- 
Intire,  64  N,  H.  009,  15  Atl.  218;    WIggin  v. 
Swett,  6  Mete.  -104,   197,  39   Am.  Dec.  710; 
Lawless    V.    Reagan,    128    Mass.    592,    593; 
Chandler  v.   Commissioners,   141   Mass.   208, 
B  N.  E.  509;  Travis  v.  Waters,  12  Johns.  500, 
511.    It  is  not  necessary  now  to  decide  that 
In  no  case  could  a  taxpayer  be  aggrieved  by 
the  Imposition  of  a  burden  upon  the  munici- 
pality of  which  he  is  a  member.    The  legisla- 
tive intention  in  this  case  not  to  confer  an 
indiscriminate  right  of  appeal  is  sufficiently 
>  loar.    It  is  not  probable  that  a  right  of  ap- 


peal not  considered  necessary  for  the  whole- 
body  of  taxpayers  In  their  corporate  capacity 
was  Intended  to  be  given  to  individual  tax- 
payers, who  have,  as  such,  no  right  to  appear 
and  be  heard.  Bturnbam  v.  Goffstown,  supra. 
Exception  overruled. 

CHASE,  J.,  was  absent.    The  others  con- 
curred. 


STOCKWBLL   y.    STOCKWBLL. 

(Supreme  Conrt  of  New  Hampshire.    Cheshire. 

March  3,  1903.) 

DIVORCE-CONVBTANCE    IN     FRAUD    OP    ALI- 
MONY—SUIT FOR  RECONVEYANCE. 

1.  A  bill  for  the  recovery  of  realty  alleged 
that  a  divorce  suit  was  pending  against  plain- 
tiff, and  that  she  deeded  the  laud  to  defendant 
"on  account  of  said  litigation,  and  to  protect 
herself  in  the  matter  of  alimony";  that  defend- 
ant gave  plaintiff  a  bond  for  reconveyance, 
fully  describing  the  property,  which  was  re- 
corded; and  that  the  decree  for  alimony  ren- 
dered against  plaintiff  had  been  paid.  Held  not 
demurrable  for  disclosing  fraud  m  plaintiff  pre- 
cluding relief. 

Exceptions  from  Superior  Court;  Wallace, 
Judge. 

Bill  for  the  reconveyance  of  real  estate 
by  Rosa  B.  Stockwell  against  Thomas  E. 
Stoclcwell.  Decree  sustaining  a  demurrer  to 
the  bill  and  plaintiff  excepts.  Exception  sus- 
tained. 

The  bill  alleges,  in  substance,  that  on 
October  13,  1800,  the  plaintiff  executed  to 
the  defendant  a  deed  of  six  parcels  of  land, 
and  upon  the  same  day  the  defendant  gave 
the  plaintiff  a  bond  to  reconvey  the  same  to 
her  upon  demand,  under  a  penalty  of  $3,- 
000.  The  land  conveyed  was  fully  described 
in  the  bond,  which  was  duly  recorded.  The 
plaintiff  has  demanded  a  deed  of  the  land 
hi  accordance  with  the  terms  of  the  bond. 
At  the  date  of  these  Instruments  a  libel  for 
divorce  against  the  plaintiff,  praying  for  ali- 
mony In  favor  of  her  then  husband,  one 
Shepardson,  was  pending.  The  bill  alleges 
that  she  deeded  the  land  in  question  to  the 
defendant  "on  account  of  said  litigation,  and 
to  protect  herself  in  the  matter  of  said  ali- 
mony." At  the  April  term,  1900,  of  the  su- 
preme court  for  Cheshire  county,  a  divorce 
was  granted  to  Shepardson  from  the  plain- 
tiff, and  the  sum  of  $2,000,  decreed  him  as 
alimony,  was  paid  by  the  plaintiff  June  1, 
1900.  August  23,  1900,  the  plaintiff  and  de- 
fendant became  husband  and  wife,  which  re- 
lation still  exists. 

The  defendant  demurred  as  follows:  "The 
defendant  says  the  plaintiff  is  not  entitled 
upon  her  said  bill  to  the  relief  prayed  for, 
because  said  bill  sets  forth  a  fraudulent 
purpose  and  intent  on  her  part  in  making 
the  conveyance  and  agreement  which  she 
seeks  to  have  enforced."  The  demurrer  was 
KHStnlned  by  Wallace,  J.,  at  the  April  term, 
1902,  of  the  superior  court,  and  the  plaintiff 
excepted. 
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Oharlea  H.  Hersey  and  Olark  G.  Fltts. 
for  plalntm.  Batchelder  &  Faulkner,  tor  de- 
fendant 

PARSONS,  C-  J.  The  plaintiff  conveyed 
to  the  defendant  certain  real  estate,  taking 
back  from  him  a  bond,  with  a  penalty  for  a 
reconveyance  of  the  same  upon  demand. 
The  bill  Is  brought  to  secure  a  reconveyance 
according  to  the  terms  of  the  bond.  If  the 
transaction  were  voidable  aa  to  creditors, 
It  was  valid  between  the  parties  unless  in 
fact  made  with  a  fraudulent  Intent.  Hall 
V.  Hall,  70  N.  H.  47,  47  Atl.  70.;  Esty  v. 
Long,  41  N.  H.  103.  Unless  defeated  on  the 
ground  of  the  Illegality  of  the  contract 
sought  to  b»  enforced,  the  plaintiff  Is  enti- 
tled to  a  reconveyance  according  to  the 
terms  of  the  bond.  Ewlns  v.  Gordon,  49  N. 
H.  444,  457.  Where  the  parties  to  an  ex- 
ecuted illegal  contract  are  equally  In  fault, 
the  law  leaves  them  where  they  have  placed 
themselves,  aad  will  not  Interfere  for  the 
recovery  of  money  paid,  or  lands  or  goods 
delivered,  under  such  a  contract.  1  Story, 
Eq.  Jur.  (  298:  Bdgerly  v.  Hale,  71  N.  H. 
138,  61  Atl.  679;  M.  &  L.  Railroad  v.  Rail- 
road, 66  N.  H.  100,  131,  20  Atl.  383,  9  L.  R. 
A.  689,  49  Am.  St  Rep.  682;  Leach  v.  TU- 
ton,  40  N.  H.  473.  "The  fraudulent  grantor 
himself  cannot  elect  to  set  the  conveyance 
aside,  nor  enforce  a  secret  trust  for  his  own 
benefit.  •  •  •  The  principle  is  one  of  the 
common  law,  which  makes  that  which  Is 
fraudulent  In  fact  void,  but  whose  maxim 
in  all  cases  of  confederate  fraud  Is  'In  pari 
delicto  melior  est  conditio  defendentls.'" 
Bisp.  Eq.   310. 

The  defendant  demurs  upon  the  ground 
that  the  allegations  of  the  bill  disclose  a 
fraudulent  purpose  and  Intent  on  the  part  of 
the  plaintiff.  Between  the  parties  to  this 
suit  the  question  of  fraud  Is  solely  one  of 
fact  It  Is  not  to  be  Inferred  as  a  presump- 
tion of  law  from  an  alleged  secret  trust  or  a 
want  of  consideration,  as  it  would  be  In  a 
controversy  between  the  grantee  and  credit- 
ors of  the  grantor  who  had  seized  the  prop- 
erty. Stratton  v.  Putney,  63  N.  H.  577,  4 
Atl.  870;  Gove  v.  Campbell,  62  N.  H.  401; 
Thompson  v.  Esty,  69  N.  H.  65,  70,  71,  45 
Atl.  5C0;  Leach  v.  Tllton,  40  N.  H.  473.  The 
bin  does  not  admit  the  existence  of  the  al- 
leged fraudulent  intent.  Fraud  Is  not  to  be 
presumed.  It  must  be  clearly  established 
by  proof,  or  at  least  be  manifestly  Indicated 
by  the  circumstances.  Jones  v.  Emery,  40 
N.  H.  348.  The  plalntlfrs  purpose  may  have 
been  to  secure  funds  to  conduct  the  litiga- 
tion and  to  pay  the  probable  judgment 
against  her.  She  may  have  been  deceived 
or  badly  advised  as  to  her  proper  course, 
and  may  In  fact  have  done  what  she  did 
in  entire  good  faith,  although  she  made 
the  conveyance  on  account  of  the  litigation, 
and  to  protect  herself  In  the  matter  of  ali- 
mony. Whether  she  acted  with  an  honest 
purpose,  or  with  an  unlawful  one  to  ob- 


struct the  course  of  Justice  and  defeat  the 
collection  of  any  Judgment  against  her,  axe 
questions  of  fact  The  fact  that  the  agree- 
ment to  reconvey  was  not  kept  secret,  but 
was  recorded,  leaving  her  Interest  In  the  real 
estate  open  to  seizure  upon  execution  (Pub. 
St  c.  220,  I  7;  Low  v.  Carter,  21  N.  H.  433, 
435),  Is  an  evidentiary  fact  tending  to  show 
that  her  purpose  was  not  to  defraud  credit- 
ors. The  allegations  of  the  bill  do  not  nec- 
essarily conclude  the  plaintiff  upon  the  ques- 
tion of  her  good  faith.  As  her  bad  faltb  Is 
not  admitted.  It  cannot  be  Inferred  as  mat- 
ter of  law.  What  Inference  of  fact  should 
be  made  upon  the  facts  alleged  Is  Imma- 
terial. Until  the  fact  Is  admitted  or  found 
against  the  plaintiff,  her  right  to  maintain 
the  bill  is  not  determinable  as  matter  of 
law.  Other  questions  discussed  can  more 
profitably  be  considered  when  the  facts  are 
found.  The  demurrer  should  have  been  over- 
ruled, 
lixception  sustained. 

CHASE,  J.,  was  absent.    The  others  con- 
curred. 


HANRAHAN  v.   SEARS. 

(Supreme  Court  of  New  Hampshire.    Sullivan. 

March  3,  1903.) 

FORBiaN  GtJARDIAN  —  CUSTODY  OF  UINOR 
WARD— WELFARE  OF  WARD-HABBAS  COR- 
PUS—RIGHT   TO   ILAINTAIN— BVIDENCB. 

1.  Though  by  comity  the  rizhts  of  a  guardian 
appointed  in  one  state  to  the  custody  of  his 
mmor  ward,  living,  with  his  consent,  in  an- 
other, may  be  recognized  in  habeas  corpus 
brought  by  him  in  that  state,  yet  the  control- 
ling consideration  in  determining  whether  the 
ward  should  remain  where  it  is  or  be  placed 
with  the  guardian  is  which  will  best  promote 
the  ward's  nelfare.  and  evidence  bearing  on 
this  point  is  admissible. 

2.  Though  the  rights  of  a  guardian  appointed 
in  one  state  to  the  custody  of  his  ward,  living, 
with  his  consent,  in  another,  can  only  be  rec- 
ognized as  a  matter  of  comity  in  the  state 
where  the  ward  lives,  yet,  since  the  best  in- 
terest of  the  ward  may  be  promoted  by  award- 
ing its  custody  to  the  guardian,  he  can  main- 
tain habeas  corpus  for  that  purpose  in  the 
state  of  the  ward's  domicile. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Habeas  corpus  by  John  D.  Hanrahan, 
guardian,  against  Mary  T.  Sears.  Order  that 
defendant  deliver  plaintiff's  ward  to  him. 
Transferred  from  the  superior  court  on  de- 
fendant's exceptions.  Exceptions  overruled  In 
part  and  sustained  in  part. 

The  plaintiff  Is  a  resident  of  Vermont 
July  26,  1894,  he  was  there  appointed  guard- 
Ian  of  the  person  and  estate  of  Irene  Kelly, 
an  orphan  five  years  old,  and  there  resident 
He  then  placed  her  In  an  orphan  asylum  in 
Burlington.  The  following  year  a  brother 
of  the  defendant  and  a  second  cousin  of  the 
ward,  with  the  consent  of  the  guardian,  tools 
her  to  the  defendant's  home  In  Claremont, 
N.  H.,  Intending  (as  the  defendant  saya)  to 
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support  the  child  and  bare  the  care  and  cus- 
tody of  her  during  her  minority.  Since  then 
the  defendant  has  supported  and  schooled 
the  ward.  Before  commencing  this  proceed- 
ing the  guardian  called  upon  the  defendant, 
Intending  to  take  his  ward  and  place  her  In 
the  family  of  ho*  married  sister  In  Vermont. 
The  defendant  refused  to  surrender  the  child. 
The  defendant  moved  to  dismiss  the  action 
for  the  reason  that  the  plaintiff  has  no  au- 
thority over  the  person  of  his  ward  In  this 
state.  The  motion  was  denied,  and  the  de- 
fendant excepted.  The  defendant,  conceding 
that  the  family  In  which  the  guardian  propos- 
es to  place  the  child  is  one  which  will  furnish 
a  suitable  home,  offered  to  show  that  the 
ward's  situation  is  much  better  in  the  de- 
fendant's family,  and  that  for  several  reasons 
it  is  for  the  good  of  the  child  that  she  should 
remain  where  she  Is.  The  evidence  was  ex- 
cluded, subject  to  exception.  An  order  was 
made  that  the  defendant  deliver  the  child  to 
the  guardian.  « 

Frank  H.  Brown,  for  plaintiff.  Bnrt  Chel- 
Ub  and  Hermon  Holt,  for  defendant. 

WALKER,  3.  Whatever  rights  a  guardian 
appointed  in  another  state  may  have  to  the 
custody  of  his  minor  ward,  living,  with  his 
consent,  in  this  state,  it  Is  well  settled  that 
upon  habeas  corpus,  whether  brought  by  a 
parent  or  a  guardian,  the  controlling  consid- 
eration is  the  present  and  prospective  welfare 
of  the  child.  "Ordinarily,  a  father  Is  entitled 
to  the  custody  of  his  minor  children,  and  up- 
on habeas  corpus  both  courts  of  law  and  eq- 
uity have  power  to  award  It  to  him.  The  ap- 
plication, however,  being  addressed  to  the 
sound  discretion  of  the  court,  such  award  will 
be  withheld  when  it  is  made  clearly  to  appear 
that  by  reason  of  unfitness  In  the  father  for 
the  tmst  or  other  causes  the  permanent  in- 
terests of  the  child  would  be  sacrificed  by  such 
change  of  custody,  and  in  deciding  upon  this 
question  the  court  will  take  into  considera- 
tion the  c(Hiditi<Hi  of  the  dmd  with  the  per- 
sons from  whose  custody  It  is  sought  to  be 
taken;  Its  relation  to  them;  the  present  and 
prospective  provision  for  its  support  and  wel- 
fare, the  length  of  its  residence  there,  and 
whether  with  the  consent  of  the  father,  and 
the  understanding,  tacit  or  otherwise,  that  it 
should  be  permanent;  the  strength  of  the  ties 
that  had  been  formed  between  them;  and.  If 
the  child  has  come  to  years  of  discretion,  its 
wishes  upon  the  subject"  State  v.  Llbbey, 
44  N.  H.  i£21,  82  Am.  Dec.  223;  State  T.  Bich- 
ardson.  40  N.  H.  272;  United  States  v.  Green, 
S  Mason,  482,  486,  Fed.  Cas.  No.  16,256;  Hurd, 
Hab.  Corp.  461;  Church,  Hab.  Corp.  H  446, 
■147.  If  the  relator  were  the  father  of  the 
child,  whose  prima  fade  right  to  her  custody 
might  not  be  easily  controlled  by  other  consid- 
erations, atill  evidence  tibat  her  substantial 
and  permanent  welfare  would  be  greatly  pro- 
moted by  remaining  with  the  respondent,  in 
comparison  with  the  advantages  afforded  by 
the  father,  would  be  competent  for  the  con- 


sideration of  the  court  in  a  proceeding  of  tfala 
character,  and  its  exclusion  would  be  error. 

The  ward  In  tills  case  has  been  rightfully 
within  this  state  some  seven  years,  with  the 
consent  of  the  relator,  and  while  here  her 
status  and  rights  are  to  be  determined  by  the 
laws  of  this  state.  If  by  comity  the  rights 
of  a  foreign  guardian  may  be  recognized  in 
our  courts,  they  cannot  be  allowed  to  prevail 
In  opposition  to  the  legal  and  equitable  rights 
of  the  ward  while  within  this  Jurisdiction. 
Wood  worth  y.  Spring,  4  Allen,  321.  Upon  all 
the  evidence,  the  superior  court  should  deter- 
mine the  question  whether  the  child's  welfare 
will  be  best  promoted  by  taking  her  from  her 
relatives  with  whom  she  has  lived  for  many 
years,  and  for  whom  she  may  have  feelings 
of  filial  regard,  and  placing  her  in  the  custody 
of  the  relator,  an  ofllcer  appointed  under  the 
laws  of  Vermont  While  the  official  charac- 
ter of  the  relator  may  have  a  legitimate  bear- 
ing upon  the  question  of  custody,  other  con- 
siderations may  be  of  controlling  significance. 
The  wishes  of  the  child,  who  is  about  18 
years  old,  would  seem  to  be  entitled  to  con- 
siderable weight  Church,  Hab.  Corp.  {  447. 
The  exclusion  of  the  evidence  offered  by  the 
defendant  was  erroneous. 

The  defendant's  motion  to  dismiss  the  peti- 
tion was  properly  denied.  From  what  has 
already  been  said,  it  is  apparent  that  the  re- 
lator may  be  the  proper  person  to  have  the 
custody  of  the  child,  not  because  of  his  ab- 
solute right  thereto,  which.  If  it  exists,  is 
derived  from  the  laws  of  another  state,  and 
can  only  be  recognized  here  as  a  matter  of 
comity  (Leonard  v.  Putnam,  51  N.  H.  247,  12 
Am.  Rep.  106;  Morgan  v.  Potter,  157  U.  S. 
195,  15  Sup.  Ct.  5sW,  39.  L.  Bd.  670;  Sto.  Oonf. 
Laws,  §§  499,  504,  504a),  but  because  the  sub- 
stantial Interests  of  the  child  authorize  that 
conclusion. 

The  defendant's  first  exception  is  overrul- 
ed, and  the  secona  is  sustained.  Order  set 
aside. 

CHASE,  J^  was  absent  The  others  con- 
curred. 


WESTON  V.  NBVBRS. 

(Supreme  Court  of   New   Hampshire.    Carroll. 

March  3,  1903.) 

ASSIONMBNT  FOR  BENEFIT  OF  CREDITORS— 
BXTRATERRITORIAL  EFFECT— CONSENT  OF 
CREDITORS— PRIOR  ATTACHMENT— PRESUMP- 
TION—WRIT  OF  ENTRY. 

1.  Where  a  resident  of  Maine  makes  an  as- 
signment for  the  benefit  of  creditors,  providing 
that  in  case  of  a  decree  of  Insolvency  under 
the  insolvency  laws  of  Maine  the  sKsifmee  will 
transfer  all  property  to  the  assignee  in  insol- 
vency, it  cannot  be  presitmed,  in  a  prior  attach- 
ment suit  in  New  Hampshire  by  a  resident 
thereof,  that  the  creditors  assented  to  the  as- 
signment, and  hence  it  is  not  good  as  against 
the  attachment. 

2.  Id  a  writ  of  entry  the  plaintiff  mnst  re- 
cover on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  defendant's. 

T  t.  Sm  Bntrr.  Writ  of,  vol.  18.  Cent.  Dig.  ^  t. 
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Transferred  from  Superior  Court;  Stone, 
Judge. 

Action  by  Jane  W.  Weston  against  Holden 
E.  Xevers.  Case  transferred  from  the  su- 
perior court  on  agreed  statement  of  facts. 
Judgment  for  defendant 

John  Weston,  a  resident  of  Maine,  being 
tbe  owner  of  certain  real  estate  located  In 
this  county,  on  November  30,  1896,  made  a 
common-law  assignment  In  Maine  to  one 
Hastings,  also  a  resident  of  that  state,  of 
all  his  property  for  tbe  benefit  of  bis  credit- 
ors. On  the  same  day  he  executed  a  deed  of 
bis  real  estate  in  this  state  to  Hastings,  in 
consideration  of  the  trust  created  by  the 
assignment.  This  deed  was  recorded  De- 
cember 1,  189G.  In  tbe  assignment  Hastings 
agreed  to  execute  tbe  trust  "according  to  the 
provisions  of  this  instrument  and  agreeably 
to  law,  and  in  case  of  a  decree  of  insolvency 
of  the  said  Weston  under  tbe  insolvency 
laws,  and  the  appointment  of  an  assignee  in 
insolvency,  to  *  *  •  transfer  •  •  ♦  to 
such  assignee  all  the  property  then  remain- 
ing In  Ills  bands  which  is  now  conveyed  to 
him  by  this  Instrument  of  trust"  Decem- 
ber 2,  1896,  tbe  defendant  a  citizen  of  this 
state,  attached  real  estate  In  this  state  in 
an  action  against  Weston,  and,  having  ob- 
tained a  Judgment  therein,  duly  began  a  levy 
of  an  execution  thereon,  and  on  October  15, 
1898,  be  received  possession  of  tbe  land  In 
controversy  from  tbe  sherlft  under  the  levy. 
Tbe  return  of  the  levy  was  duly  recorded  De- 
cember 5,  1898.  February  23,  1897,  Hastings, 
in  accordance  with  tbe  terms  of  the  assign- 
ment and  bis  deed  from  Weston,  conveyed 
the  land  by  a  quitclaim  deed  for  a  valua- 
ble consideration  to  third  parties,  who  on 
December  17,  1897,  for  a  valuable  considera- 
tion, conveyed  the  land  by  a  quitclaim  deed 
to  tbe  plaintiff. 

E.  El  Hastings  and  Frank  Weeks,  for 
plaintiff.    James  A.  Edgerly,  for  defendant 

WALKER,  J.  State  Insolvency  laws  do 
not  affect  the  rights  of  a  nonresident  creditor 
In  tbe  collection  of  his  claim  In  tbe  state  of 
bis  domicile,  unless  he  has  voluntarily  sub- 
mitted himself  to  their  operation.  Carbee  v. 
Mason,  64  N.  H.  10,  4  Atl.  791.  But  a  com- 
mon-law assignment,  wherever  made,  is  not 
thus  restricted,  and  ordinarily  binds  resident 
and  nonresident  creditors  alike,  if  it  con- 
tains no  prejudicial  provisions  and  is  made 
In  good  faith.  Roberts  v.  Norcross,  69  N.  H. 
533,  45  Atl.  660.  In  such  a  case  the  assent 
of  creditors  may  be  presumed  (Fellows  v. 
Greenleaf,  43  N.  H.  421),  which  affords  a 
sufficient  consideration  for  tbe  transfer  and 
tbe  establishment  of  the  trust.  In  tbe  ab- 
sence of  their  assent,  tbe  assignee  holds  tbe 
property  as  tbe  agent  of,  or  the  trustee  for, 
the  debtor  alone,  and  it  is  therefore  subject 
to  attachment  by  tbe  debtor's  creditors. 
Haven  v.  Richardson,  5  N.  H.  113,  129;  Hurd 
V.   Silsby,  10  N.  H.  108,  34  Am.  Dec.  142. 


The  assent  of  creditors  cannot  be  presumed 
when  the  assignment  contains  unnecessary 
conditions  which  may  be  prejudicial  to  tbe 
substantial  rights  of  creditors.  Spinney  v. 
Hosiery  Co.,  23  N.  H.  9;  Brown  v.  Warren, 
43  N.  H.  430;  Derry  Bank  v.  Davis,  44  N.  H. 
548,  650. 

In  this  case  it  does  not  appear  that  any  of 
Weston's  creditors  assented  to  his  assign- 
ment, or  that  the  assignee  was  one  of  his 
creditors.  Nor  can  such  assent  be  InferrcJ 
or  presumed.  Upon  the  facts  reported,  the 
conveyance  was  without  consideration  so  far 
as  creditors  are  interested.  Pierce  v.  O'Brien, 
129  Mass.  814,  37  Am.  Rep.  360;  Faulkner 
V.  Hyman,  142  Mass.  53,  6  N.  K  84«.  The 
assignee  accepted  tbe  trust  upon  the  condi- 
tion that  if  a  decree  of  Insolvency  sbonld 
issue  against  Weston  in  the  state  of  Maine. 
where  both  resided,  be  would  transfer  to 
the  assignee  in  Insolvency  the  net  proceeds 
of  all  the  property  he  had  received  under  the 
assignment  which  would  include  not  only 
the  property  located  In  that  state,  bat  tbe 
real  estate  located  In  this  state.  Whether 
tbe  creditors  would  agree  to  such  a  disposi- 
tion of  tbe  property  in  case  Weston  applied 
for  and  obtained  a  decree  of  insolvency  In 
Maine  cannot  be  determined  by  tbe  court  as 
a  matter  of  mere  presumption.  They  might 
reasonably  prefer  that  the  debtor's  New 
Hampshire  real  estate  should  not  l>e  sold 
and  the  proceeds  added  to  the  other  assets 
over  which  the  Maine  court  of  insolvency 
might  have  Jurisdiction.  They  might  not  be 
willing  to  assent  to  a  scheme  by  which  the 
court  of  one  state  should  obtain  indirectly 
Jurisdiction  over  property  in  another  state, 
which  it  could  not  acquire  directly.  As 
speculation  upon  this  subject  leads  to  no 
satisfactory  result,  the  court  cannot  presume 
that  any  creditor  assented  to  the  assignment 
It  was  therefore  without  consideration  as 
against  attaching  creditors,  and  furnished  no 
consideration  for  the  deed  from  tbe  debtor 
to  the  assignee.  Osborn  t.  Adams,  18  Pick. 
245. 

The  defendant's  attachment  having  been 
made  before  the  assignee's  conveyance  of  the 
land,  the  grantees  of  the  latter,  and  the 
plaintiff  claiming  title  under  them,  are  char- 
geable with  notice  of  its  existence.  They 
acquired  only  the  assignee's  Interest  in  the 
land,  whatever  that  may  have  been.  It  is 
certain  that  they  acquired  no  title  as  against 
the  attachment  And  as  the  defendant  Is  in 
possession  under  his  levy,  made  to  perfect 
and  preserve  bis  title  by  attachment  it  Is 
unnecessary  In  this  action  to  consider  wheth- 
er the  levy  was  In  all  respects  valid.  In  a 
writ  of  entry  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  not  upon  the 
weakness  of  the  defendant's.  Gouldlng  v. 
Clark,  34  N.  H.  148.  155;  Spaulding  v.  Bart- 
lett  55  N.  H.  30i,  307;  Lear  v.  Durgln,  64  N. 
H.  618,  15  Atl.  128. 

If  It  appeared  that  some  creditors  assent- 
ed to  the  assignment  l>efore  the  attachment, 
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it  might  be  necessary  to  consider  whether 
tlie  rights  of  the  parties  could  best  be  de- 
termined In  this  form  of  action,  or  whether 
there  might  not  be  matters  involved  requir- 
ing the  aid  of  equity.  Leeds  v.  Sayward,  6 
N.  H.  83;  Hurd  v.  Sllsby,  supra;  Spinney  v. 
Hosiery  Co.,  supra;  Roberts  v.  Norcross, 
supra;  Faulkner  v.  Hyman,  supra.  The 
facts  contained  In  the  present  case  do  not 
Justify  a  consideration  of  that  question. 

Although  the  superior  court  made  no  rul- 
ing upon  the  facts  submitted,  and  no  ques- 
tion Is  raised  upon  exception,  which  would 
have  been  a  better  method  of  procedure,  the 
case  has  been  considered  as  though  the  court 
bad  entered  a  nonsuit  subject  to  exception; 
and  the  result  Is  that  as  there  was  no  evi- 
dence of  assent  to  the  assignment  on  the 
part  of  creditors,  and  as  such  assent  cannot 
be  presumed  by  the  court,  the  plaintifTB  title 
falls  as  a  matter  of  law. 

Judgment  for  the  defendant. 


CHASE.  J.,  was  absent. 
curred. 


The  others  con- 


BBACKETT  et  al.  v.  McINTIRE  et  al. 

(Supreme  Court  of  New  Hampshire.     Carroll. 

March  3,  1903.) 

HIGHWAYS— DISCONTINUANCE— tURPOSB  OF 
VOTB  BY  TOWN. 
1.  Where  the  vote  of  a  town  was  "to  rescind 
all  action  taken  by  the  selectmen  relating"  to 
a  proposed  highway,  and  the  "action  taken  by 
the  selectmen  was  the  laying  oat  of  the  high- 
way in  question,  the  purpose  of  the  vote  was 
sufficiently  stated  to  be  the  discontinuance  of 
the  highway. 

Transfe-red  from  Superior  Court;  Peaslee, 
Juuge. 

Petition  by  J.  Albert  Brackett  and  others 
for  a  writ  of  mandamus  against  Lewis  Mc- 
Intire  and  others  to  compel  the  building  of 
a  highway.  Petition  dismissed,  and  plaln- 
tUfs  excepted.  Transferred  from  the  supe- 
rior court.    Exception  overruled. 

April  21,  1902,  a  petition  was  presented  to 
the  selectmen  requesting  them  to  "lay  out  a 
road  beginning  at  a  stake  and  stone  near 
the  residence  of  Johnson  Langelle,  and  ex- 
tending along  the  shore  of  Dan  Hole  Pond, 
as  far  as  a  stake  and  stone  at  the  boundary 
line  between  Ossipee  and  Tuftonborougb." 
The  locus  Is  known  as  Canaan.  Upon  this 
petition  a  hearing  was  bad,  and  July  31, 
luu2,  the  selectmen  made  a  return  of  the 
layout  Under  a  sufficient  warrant,  a  town 
meeting  was  held  August  23,  1902,  when  It 
was  "voted  to  rescind  all  action  taken  by 
the  selectmen  relating  to  a  proposed  new  road 
or  highway  in  Canaan,  so  .called."  Since  this 
time  the  selectmen  have  refused  to  build 
the  road.  September  30th  taxpayers  and 
citizens  of  Tuftonborougb  flied  an  appeal 
from  the  layout,  whicli  is  still  pending.  The 
court  dismissed  the  petition,  and  the  plain- 
tiffs excepted. 
&4A.-46 


Sewall  W.  Abbott  and  J.  Albert  Brackett, 
for  plaintiffs.  Arthur  L.  Foote,  for  defend- 
ants. 

WALKER,  J.  Whether  a  petition  for 
mandamus  against  the  selectmen  is  the  ap- 
propriate form  of  action  to  secure  the  build- 
ing of  a  highway  laid  out  by  them  (State 
T.  LandafT,  22  N.  H.  588;  Currier  v.  Davis, 
68  N.  H.  596,  41  Atl.  239);  whether.  If  It  is, 
it  is  not  prematurely  brought  pending  an 
appeal  from  the  laying  out;  whether  the 
plaintiffs  are  proper  parties;  and  whether 
the  highway  in  question  is  one  the  select- 
men had  power  to  lay  out  (Oriffin's  Petition, 
27  N.  H.  343)— are  questions  which  it  is  un- 
necessary to  decide,  since  It  appears  that  the 
highway  In  question  has  been  discontinued. 
The  vote  of  the  town  of  August  23d,  "to  re- 
scind all  action  taken  by  the  selectmen  re- 
luting"  to  the  proposed  new  road  or  high- 
way, sufficiently  states  the  purpose  to  dis- 
continue the  same.  The  "action  taken  by  the 
selectmen"  was  the  laying  out  of  the  high- 
way In  question,  and  the  evident  purpose 
of  the  vote  was  to  nullify  the  action  of  the 
selectmen  so  far  as  the  town  bad  power  Uy 
do  so.  As  the  power  of  the  town  to  discon- 
tinue the  highway  is  not  denied  (Pub.  St.  c. 
72,  I  1),  and  as  the  exercise  of  that  power 
was  the  apparent  purpose  of  the  voters, 
shown  by  competent  evidence,  the  highway, 
if  legally  laid  out,  was  legally  discontinued. 

Exception  overruled. 

CHASE,  J.,  was  absent.  The  others  con- 
curred. 


ROCHESTER  LUMBER  CO.  v.  LOCKE. 

SMITH  V.  SAME. 

(Supreme  Court  of  New  Hampshire.    Strafford. 
Feb.  3,  1903.) 

ATTACHMENT  —  LIEN  —  EXTENT  —  TROVER  — 
TITLE  OF  PLAINTIFF— ACTUAL  POSSBaSION— 
SPECIAL  PROPERTY  —  BANKRUPTCY  —  UBNS 
DISCHARGED  —  FAILURE  TO  DISPOSE  OF 
PROPERTY— REVIVAL  OF  LIEN— DEBTOR'S  IN- 
TEREST. 

1.  As  against  his  debtor,  a  creditor  acquires 
by  attachment  a  lien  on  the  property  for  the 
satisfaction  of  any  execution  obtained  in  the 
suit. 

2.  The  actual  possession  of  property  by  a 
sheriff  is  sufficient  evidence  of  title  to  sustain 
an  action  of  trover  against  a  wrongdoer. 

3.  The  possession  of  property  by  a  sheriff  nn- 
der  an  attachment  gives  turn  a  special  property 
in  the  goods,  and  a  right  to  the  possession  tJiere- 
of,  against  any  one  claiming  them  under  a  title 
to  wliicb  the  lien  of  the  attachment  is  superior. 

4.  The  bankruptcy  act  of  1808,  S  67f  (Act 
July  1,  1898.  c.  Ml,  30  Stat.  564  [U.  S. 
Comp.  St.  1901,  p.  3450]).  providing  that  liens 
obtained  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  shall  be  null  and 
void,  and  property  so  affected  shall  be  wholly 
discharged  and  released  therefrom,  and  shaft 
pass  to  the  trustee  ns  a  part  of  the  bankrupt's 
estate,  is  for  the  benefit  of  the  creditors,  and 
does  not  affect  the  lien  of  an  attachment  as 
against  the  bankrupt  himself. 
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5.  Wliere  property  is  attached,  and  In  four 
months  thereafter  the  debtor  is  declared  a  bank- 
rupt, and  his  trustee  asserts  no  right  to  the 
property,  it  is  immaterial,  as  between  the  at- 
taching creditor  and  the  banlo'upt,  whether  the 
trustee  in  bankruptcy  has  or  had  a  valid  title  to 
the  property,  as  the  debtor  has  no  other  title  or 
right  to  the  property  than  he  had  when  he  filed 
his  petition  in  bankruptcy,  at  which  time  it  was 
subject  to  the  attachment 

Exceptions  from  Superior  Court. 

Separate  actions  by  tbe  Rochester  Lumber 
Company  against  J.  Wesley  Locke  and  by 
Frank  J.  Smith  agalnat  the  same  defendant 
Judgment  for  plaintiff  in  each  action,  and 
defendant  excepts.    Exceptions  overruled. 

The  first  action  is  aasumpsit.  Tbe  sec- 
ond Is  trover  by  the  sheriff  to  recover  tbe 
value  of  goods  attached  in  tbe  first  action, 
and  taken  from  blm  by  the  defendant.  The 
Judgment  in  tbe  first  action  was  in  rem. 
The  following  were  found  to  be  tbe  facts: 
January  25,  1901,  Locke  mortgaged  certain 
,  a)erBonal  property  to  one  Cavanaugh,  who 
^ild  not  make  or  subscribe  the  affidavit  re- 
■qulred  by  the  statute.  January  11,  1902,  the 
lumber  company  caused  Smith  to  attach  tbe 
same  property  In  a  suit  against  Locke.  Nei- 
ther Smith  nor  tbe  lumber  company  bad  ac- 
tual knowledge  of  the  mortgage,  and  are  not 
chargeable  with  knowledge  of  it  unless  its 
record  is  sufficient  for  tliat  purpose.  Jan- 
uary 16,  1802,  Locke  filed  a  voluntary  peti- 
tion in  bankruptcy,  and  subsequently  obtain- 
ed his  discliarge.  January  22,  1902,  Locke 
forcibly  took  tbe  property  from  the  sberUTs 
keeper,  and  has  since  retained  possession  of 
it  Locke  included  tbe  attached  property  in 
bis  bankruptcy  schedules,  but  tbe  trustee  did 
not  take  possession  of  It  because  of  the 
mortgage. 

Felker  &  Gunnison,  for  plalntUb.  Blmer 
J.  Smart,  for  defendant 

PARSONS,  J.  As  against  tbe  defendant 
Locke,  tbe  plaintiff  company  acquired  by 
the  attachment  a  lien  upon  tbe  property 
attached  for  tbe  satisfaction  of  any  execu- 
tion which  they  might  obtain  in  tbe  suit 
Kittredge  T.  Warren,  14  N.  H.  509;  Kitt- 
redge  v.  Emerson,  15  N.  H.  227.  The  order 
of  tbe  court  making  such  application  was 
therefore  authorized,  unless  the  facts  stated 
In  tbe  case  arising  after  the  attachment  have 
annulled  this  lien  as  against  Locke.  The  ac- 
tual possession  by  Smith  of  the  property 
taken  by  the  defendant  Locke  is  sufficient 
evidence  of  title  to  sustain  an  action  of 
trover  against  a  mere  wrongdoer.  Harring- 
ton V.  Tremblay,  61  N.  H.  413.  His  posses- 
sion under  tbe  attachment  gave  blm  a  special 
property  in  the  goods,  and  a  right  to  the 
possession  against  any  one  claiming  them 
under  a  title  to  which  tbe  lien  of  the  at- 
tachment was  superior.  Johnson  v.  Railway, 
44  N.  H.  626;  Lathrop  v.  Blake,  23  N.  H. 
4<l,  56.  Prior  to  tbe  adjudication  in  bank- 
ruptcy, Locke  bad  no  right  of  possession, 
and.  he  is  liable  for  tbe  value  of  the  goods 

11  S.  See  Bankruptcr,  vol.  6,  Cent.  Dig.  {  809. 


taken  by  him,  unless,  as  matter  of  law,  snch 
adjudication  revested  in  the  bankrupt  both 
the  title  and  right  of  possession  as  against 
tbe  officer. 

One  general  purpose  of  tbe  United  States 
bankruptcy  act  of  1898  (Act  July  1,  18U8,  c. 
641,  30  Stat:  644  [U.  S.  Comp.  St  1901.   p. 
8418])    was    to    distribute    tbe    bankrupt's 
property  proportionally  among  all  his   cred- 
itors.    In  furtherance  of  that  purpose,    the 
act  contains  provisions  designed  to   prevent 
one    creditor    from    acquiring    a    preference 
over  other  creditors  through  legal  proceed- 
ings  commenced   within   four  months    prior 
to  the  bankruptcy.    In  re  Kenney,  45  C.  C. 
A.  113,  105  Fed.  897.    Whether  the  sections 
Inserted  for  this  purpose  (67c  and  67f,   Act 
July   1,   1898,   c.    541,   30    Stat.   564    [U.    S. 
Comp.  St  1901,  pp.  3449,  3450])  can,  or  not, 
be  reconciled  with  each  other,  or,   if   not, 
vrblcb  section  is  to  be  taken  as  tbe  expres- 
sion of  tbe  legislative  purpose,  is  not  bere 
materiaL    Tbe  purpose  of  each  is  the  same — 
to  secure  to  tbe  trustee  tbe  bankrupt's  prop- 
erty discharged  of  liens  so  created.     Section 
67f,  under  which  the  defendant  claims,  pro- 
vides that  liens  so  obtained  "sliall  be  deemed 
null  and  void,"  and  that  tbe  property  so  af- 
fected "shall  be  wholly  discharged  and   re- 
leased therefrom,  and  shall  pass  to  tbe  trus- 
tee as  a  part  of  tbe  estate  of  the  bankrupt." 
This  language  is  an  elaboration  of  tbe  provi- 
sion of   the  bankruptcy  act   of  1867   (Act 
March  3,  1867,  14  Stat  622,  c.  176)  that  tlie 
conveyance  to  the  assignee  "shall  dissolve 
any    such    attachment    made    within    four 
months  next  preceding  the  commencement  of 
proceedings."    Rev.  St  t  6044.    It  was  held 
under  this  clause  that  an  attachment  was 
not  dissolved  as  against  tbe  bankrupt   Sims 
y.  Jacobson,  61  Ala.  186.    The  present  lan- 
guage has  no  tendency  to  establish  a  purpose 
different  from  the  construction  put  upon  tbe 
former.    It  seems   Intended  to    make   clear 
what  before  might  have  l>een  open  to  argu- 
ment   The   peculiar    language    used    raises 
the  question,  by  whom  and  when  are  such 
liens  to  be  "deemed  null  and  void."  and  the 
property  affected  deemed  "wholly  discharged 
and    released    therefrom"?    The    inquiry    is 
answered  by  the  general  purpose  of  the  act 
and  the  language  of  the  section.    Tbe  prop- 
erty, by  tbe  section,  is  to  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt. 
From  this  it  follows  that  In  any  controversy 
between  tbe  trustee  and  the  Honors,  and  in 
any  proceeding  In  relation  thereto  for  the 
puri>oses  of  tbe  act,  the  lien  is  to  be  deemed 
null  and  void,    farther  than  this  tbe  act 
does  not  go.    The  language  makes  clear  what 
has   been   stated   was   the   construction   put 
upon  the  act  of   1867— that  as  against  tbe 
bankrupt  himself  the  lien  was  not  affected. 
Tbe  same  view  has  been  expressed  in  a  re- 
cent case  in  Massachusetts,  where  it  is  said: 
"The   effect   of   section   67f   of    the   United 
States  bankruptcy  act  of  July  1,  1898  (30 
Stat  544,  c.  541   [U.  S.  Comp.  St  1901.  p. 
8418]),  Is  not  to  avoid  the  levies  and  liens 
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tbereln  referred  to  against  all  the  world,  but 
only  as  against  the  trustee  In  bankruptcy  and 
tboae  claiming  under  him,  so  that  the  prop- 
erty may  pass  to  and  be  distributed  by  him 
amongst    the    creditors    of    the    bankrupt" 
E'razee  ▼.  Nelson,  179  Mass.  466,  460,  61  N. 
Ei.   40.    As  the  attachment  lien  was  valid 
against  all  the  world  except  the  trustee  and 
those  claiming  under  him,  the  possession  of 
the  sheriff  was  lawful  as  against  the  bank- 
rupt Locke.    Further  support  for  this  posi- 
tion may  be  found  in  the  limitation  contain- 
ed   In   the  section  Itself   upon  the  general 
provision  that  such  liens  shall  be  deemed 
null  and  void,  viz.,  "unless  the  court  shall, 
on  due  notice,  order  that  the  right  under 
such     •    •    •     attachment    •    •    *      shall 
be  preserved  for  the  benefit  of  the  estate; 
and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  ben- 
efit of  the  estate,  as  aforesaid."    This  provi- 
sion Is  worthless  if  the  lien  is  destroyed  by 
the   adjudication.    To  render  the   provision 
of  any  value,  the  Hen  and  consequent  right 
of  the  officer  to  possession  must  continue  at 
least  until  the  appointment  of  the  trustee.  In 
order  to  afford  opportunity  for  application  to 
the  court  for  the  preserving  order.    Whether 
the  trustee  would  have  been  Justified  In  forci- 
bly taking  the  property  from  the  sherlfCs 
possession  (Valliant  v.   Childress,  21  Wall. 
U42,  046,  647,  22  L.  Ed.  649)  need  not  be 
considered,  for  the  action  of  the  bankrupt 
was  not  adopted  by  the  trustee,  and  the  prop- 
erty did  not  become  part  of  the  bankrupt  es- 
tate In  the  possession  of  the  trustee.    Wheth- 
er, therefore,  Locke  could  have  successfnlly 
defended  by  showing,  either  In  answer  to  the 
action  or  In  mitigation  of  damages,  that  the 
property  was  distributed  by  the  trustee,  la 
a   question   not   raised.    The  facts   do    not 
bring  the  case  within  Whittredge  v.  Maxam, 
US  N.  H.  323,  44  Atl.  491,  or  Berry  v.  Flan- 
ders, 69  N.  H.  626,  46  Ati.  691,  cited  by  the 
defendant.   If  the   cases   are  otherwise   ap- 
plicable. 

The  defendant  further  claims  that,  because 
of  the  failure  of  the  trustee  In  bankruptcy  to 
dispose  of  the  property  in  question,  the  title 
thereto  reverts  to  or  revests  in  him,  unaffect- 
ed by  the  bankruptcy  proceedings,  and  that  he 
now  owns  It  Jones  v.  Pyron,  57  Tex.  43,  47; 
Hemdon  t.  Davenport,  76  Tex.  462,  464,  12 
S.  W.  1111.  If  this  claim  is  well  founded, 
the  bankruptcy  proceedings  are  Immaterial 
upon  the  question  of  Locke's  title.  He  has 
uow  the  same  title  and  right  to  the  property 
that  he  had  when  be  filed  his  petition  In 
bankruptcy.  He  then  owned  it  subject  to 
Cavanaugh's  mortgage  claim  and  the  lien 
and  right  of  possession  of  the  plaintiffs  under 
the  attachment.  It  may  be  conceded  that 
be  has  that  right  now.  If  the  trustee  In 
bankruptcy  could  have  held  the  mortgaged 
and  attached  property  as  against  either  the 
attachment  or  the  mortgage,  his  failure  to 
make  any  claim  against  either  by  taking 
possession  of  thn  property  Is  not  an  adjudica- 


tion or  evidence  that  either  lien  was  Invalid 
as  against  him  or  the  bankrupt.  The  right  of 
the  plaintiffs  under  the  attachment  may  or 
may  not  be  superior  to  Cavanaugh's  mortgage 
title.  Whether  it  is,  or  not  is  immaterial  in 
this  suit,  to  which  Cavanaugh  is  not  a  party. 
The  evidence  as  to  the  mortgage  is  therefore 
entirely  Irrelevant  to  any  issue  in  this  case. 

In  a  controversy  between  the  plaintiffs  and 
Cavanaugh,  neither  claiming  under  the  trus- 
tee in  bankruptcy,  evidence  as  to  the  bank- 
ruptcy would  be  immaterial.  The  unasserted 
right  of  the  trustee,  valid  as  against  either 
or  both  of  the  claimants,  would  not  confer 
any  right  upon  either. 

In  the  present  case,  whether  the  trustee 
In  bankruptcy  has  or  had  a  valid  title  to  the 
property  Is  equally  immaterial  and  Indeter- 
minable. Locke  can  no  more  defend  this 
suit  by  alleging  the  nonasserted  right  of  the 
trustee.  If  once  existent,  than  he  could  by 
setting  up  the  equally  nonasserted  right  of 
the  mortgagee.  As  no  title  or  right  to  the 
possession  of  the  property  taken  from  the 
possession  of  the  sheriff  by  Locke  after  the 
bankruptcy  is  established  in  the  defendant 
judgment  was  properly  ordered  against  blm 
for  the  value  of  the  goods  so  taken,  and,  his 
bankruptcy  being  suggested,  against  the 
avails  of  the  attachment  in  the  suit  upon 
the  pre-existing  debt  Batcheler  v.  Putnam. 
54  N.  H.  84,  20  Am.  Rep.  116. 

Exceptions  overruled. 

CHASE,  J.,  was  absent  The  others  con- 
curred. 


BOYOB  T,  JOHNSON. 

(Supreme  Court  of  New  Hampshire.    Grafton. 

Feb.  8,  1903.) 

MASTER  AND  SERVANT-SAWMILL  BMPLOTA- 
ASSUMPTION  OF  RISK-^URY  QUESTION. 
1.  Plaintiff's  intestate,  17  years  old  and  of 
deficient  intelligence,  was  employed  to  attach 
logs  to  an  endless  chain,  b^  which  they  were  - 
drawn  np  a  slip  to  a  sawmill.  A  year  before 
he  had  been  similarly  employed  for  two  months, 
and  had  also  bad  like  work  m  another  mill.  He 
was  instructed  not  to  attach  a  log  nearer  than 
four  feet  to  the  one  ahead,  nor  till  that  one  was 
landed  on  the  mill  floor;  but,  in  drawing  np  a 
log,  its  forward  end  was  sometimes  depressed 
so  as  to  present  a  deceptive  appearance  of  land- 
ing. Logs  also  frequently  became  loose  and 
slid  back.  Plaintiff's  intestate  had  worked 
three  days,  when,  an  ascending  log  presenting 
this  deceptive  appearance,  he  stepped  back  to 
the  slip  to  attach  another  log,  and  was  fatally 
injured  by  the  first  one  slipping  back.  Held, 
that  the  question  of  assumed  risk  was  for  the 
jury. 

Transferred  from  Superior  Court. 

Action  on  the  case  for  negligence  by 
Charles  W.  Boyce,  administrator,  against 
George  L.  Johnson.  Verdict  for  plaintiff,  and 
case  transferred  from  the  superior  court  on 
defendant's  exceptions.  Exceptions  overrul- 
ed. 

The  defendant  owned  and  operated  a  saw- 
mllL    From  the  back  of  the  mill,  a  slip  ex- 
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tended  at  a  steep  Incline  to  a  pond  where 
logs  were  floated.  Each  log  was  drawn  to  the 
sawmill  floor  by  hooking  a  small  chain  at- 
tached to  one  end  of  the  log  into  a  link  of 
an  endless  chain  which  passed  over  a  wheel 
in  the  mill,  and  thence  under  and  over  the 
slip.  The  plalntilTs  evidence  tended  to  prove 
the  following  facts:  At  the  time  of  the  ac- 
cident (December  27,  1001)  the  plaintiff's  In- 
testate was  17  years  and  1  month  old.  He 
was  employed  by  the  defendant  in  December, 
1900,  as  a  common  laborer,  and  worked  about 
two  months  upon  the  slip.  He  was  again 
employed  in  December,  1901,  and  had  work- 
ed three  days  when  he  was  injured.  Prior  to 
his  employment  by  the  defendant  in  1900,  he 
had  'been  engaged  in  another  sawmill,  at 
work  sintilar  to  that  he  was  performing  when 
injured.  He  possessed  less  than 'ordinary  In- 
telligence, and  was  not  as  well  developed 
mentally  as  the  average  boy  of  bis  age.  To 
a  certain  extent,  be  understood  things  if 
fhey  were  called  to  his  attention;  but  he  did 
not  comprehend  them  as  boys  of  his  age  gen- 
erally do,  and  forgot  instructions  quickly. 
Because  of  this,  those  with  and  under  whom 
he  was  at  work  felt  constrained  to  repeatedly 
warn  him  of  the  dangers  connected  with  his 
employment.  Upon  such  occasions  he  would 
laugh  and  hold  up  his  hands,  and  the  instruc- 
tions or  warnings  made  but  little  Impression 
lipon  him.  His  duty  required  him  to  work  at 
the  foot  of  the  slip,  and  to  adjust  the  small 
chains  around  the  logs  and  hook  them  into 
links  of  the  endless  chain.  His  Instructions 
were  (1)  not  to  hitch  a  log  into  the  endless 
chain  nearer  than  four  feet  to  the  log  ahead; 
and  (2)  not  to  hitch  on  at  all  until  the  log 
ahead  was  landed  on  the  sawmill  floor.  He 
was  also  told  that  the  hauling-in  chain  might 
unhopk'from  the  endless  chain,  or  that  the 
chain  might  slip  from  the  log.  He  was  not 
instructed  that  in  drawing  in  the  logs  by 
the  endless  chain,  tlie  forward  end  of  the  log 
would  sometimes  be  pulled  down  so  as  to  ap- 
pear from  the  bottom  of  the  slip  to  be  landed, 
when  in  fact  it  was  not  landed.  Some  of  the 
links  in  the  endless  chain  had  become  bro- 
ken, and  were  replaced  with  larger  links,  of 
a  D  shape.  The  chains  were  exhibited  for 
the  purpose  of  showing  that  the  shallow  hook 
of  the  smaller  chain  would  be  more  likely  to 
Unhook  from  the  D  links  than  from  the  or- 
dinary links  of  the  endless  chain.  On  the 
day  of  the  accident  the  plaintiff's  intestate 
hitched  a  peeled  hemlock  log,  which  was 
about  14  feet  long  and  18  Inches  in  diameter, 
to,. a  link  of  the  endless  chain,  and  stepped 
aside  while  the  log  was  being  drawn  to  the 
mill  above;  remaining  in  this  position  until 
the  log  appeared,  from  his  position  at  the  foot 
of  the  slip,  to  be  landed  on  the  mill  floor. 
He  then  walked  back  and  attempted  to  ad- 
Just  a  chain  to  another  log.  While  he  was 
so  engaged,  the  hauling-in  chain  of  the  first 
log  became  unhooked  from  the  endless  chain, 
and  the  log  tipped  backward,  slid  rapidly 
down  the  slip,  and  injured  him  so  that  he 


died  soon  afterward.  The  plalntUTs  erl- 
dence  also  tended  to  prove  that  the  chains  and 
hooks  were  unsuitable  in  certain  particulars 
and  that  it  was  a  frequent  occurrence  Cor 
logs  to  become  unhooked  while  on  tbe  way 
up  the  slip,  and  when  being  pulled  In  to  tbe 
floor  above.  The  defendant's  motions  tor  a 
nonsuit  and  to  direct  a  verdict  In  bis  favor 
were  denied,  subject  to  exception. 

Shannon  &  Toung  and  Burleigh  &  Adama, 
for  plaintiff.  Alvin  F.  Wentworth,  Smith  & 
Smith,  and  Jewell,  Owen  &  Veazey,  for  de- 
fendant 

PARSONS,  C.  J.    Logs  were  drawn  from 
the  defendant's  pond  to  the  floor  of  the  mill, 
over  a  steep  Incline  called  a  "slip,"  by   an 
endless  chain  kept  in  motion  by  the  macbln- 
ery  of  the  mill.    The  plaintiff's  intestate  -was 
employed  to  attach  these  logs  to  the  endless 
chain.    This  was  done  by  securing  a  smaller 
chain  around  the  log,  and  inserting  tbe  book 
of  the  small  chain  in  one  of  the  links  of  tbe 
other.    The  place  for  this  work  was  at  tbe 
foot  of  the  slip.    Either  from  tbe  character  of 
the  chains  and  hooks  furnished,  the  construc- 
tion of  the  slip,  or  as  a  necessary  peril  of 
tbe  work,  logs  frequently   became  loose    tn 
their  passage   up   the   slip,   and  sUd    &o\m. 
The  possibility  of  injury  from  a  log  coming 
back  in  this  way  was  one  of  the  perils  of  tbe 
work,  as  it  was  condncted.    So  far  as  tbls 
danger  was  known,  or  could  be  ascertained 
and  guarded  against   by  ordinary  care,  tbe 
person  doing  the   work  assumed   the  risk. 
O'Hare  v.  Company,  71  N.  H.  101,  51  AtL 
257.    The  plaintiffs  intestate,  if  of  less  than 
average  intelligence,  was  bound  to  use  the 
reason  he  did  possess;    and  if,  by  the  due 
exercise  of  his  physical  and  mental  powers, 
he  could  have  avoided  the  injury,  this  action 
cannot  be  maintained.    Bresnehan  v.  Gove, 
71  K.  H.  23C,  239,  51  Atl.  910.    But  whether 
of  average  or  of  deticient  intelligence,  he  was 
not  bound  to  protect  liimseif  from  unknown, 
concealed  dangers.    "The  law  does  not  charge 
him  with  the  risk  of  tbe  perils  to  which  be 
was  subjected  unless   he   was   informed  of 
them,  or  would  have  learned  of  them  by  an 
exercise  of  ordinary  care."    LapeUe  v.  Paper 
Co.,  71  N.  H.  346,  350,  51  Atl.  1068.    The  dan- 
ger of  being  struck  by  a  log  coming  back 
could  be  avoided  by  remaiulng  in  a  place  of 
safety  until  the  log  was  landed  upon  the  mill 
floor.    If   the  injury   resulted   from   a   mere 
failure  to  observe  this  precaution.  It  may  be 
that,  even  without  instructions,  or  in  spite  of 
the  somewhat  contradictory  instructions  giv- 
en  the   deceased,   and   his   deticient   mental 
equipment,  such  want  of  care  would  be  fatal 
to  this  action. 

The  deceased  was  instructed,  among  other 
things,  not  to  hitch  on  a  log  until  the  log 
ahead  was  landed  on  tbe  mill  floor.  As  the 
logs  were  drawn  upon  tbe  floor  of  the  mill, 
the  forward  end  of  the  log  would  sometimes 
be  drawn  down  so  as  to  appear  to  one  at 
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the  foot  ot  the  slip  to  be  landed,  when  it 
was   not    At  the  time  In  question  the  de- 
ceased bad  attached  a  log  to  the  chain,  and 
stood  aside  nntll  the  log  appeared  from  his 
position  to  be  landed.    He  then  attempted  to 
attach  another  log,  when  the  first  became 
unhooked,  flUd  back,  and  killed  him.    Upon 
this  evidence,  the  deceased  was  not  In  fault 
unless  he  knew  the  fact  as  to  which  he  was 
not   Instracted— that  the  log  might   appear 
from  his  position  at  the  toot  of  the  slip  to  be 
landed  before  It  was.    It  cannot  be  held,  as 
matter  of  law,  that  be  assumed  this  danger, 
of  which  he  was  not  Instructed,  unless  he 
knew    or  ought  to  have  known  of  It.    As- 
suming that,  if  he  knew  the  danger,  be  bad 
Intelligence  enough  to  protect  himself,  the 
case  was  properly  submitted  to  the  Jury,  If 
sufficient  evidence  was  offered  to  sustain  the 
burden  resting  upon  the  plaintiff  of  proving 
that  the  deceased  did  not  know  the  danger, 
and,  in  the  exercise  of  ordinary  care,  ought 
not  to  have  known  of  It    Bumbam  v.  Rail- 
road, 68  N.  H.  567,  44  AU.  750.    Direct  evi- 
dence to  the  fact  was  not  essential.    Like 
any  other  material  fact.  It  might  be  Inferred 
from  other  facts  proved.    Bumbam  v.  Ball- 
road.  69  N.   H.  280,  2S4,  46  Ati.  663.    The 
manner  In  which,  or  the  reason  why.  In  some 
cases,  to  one  at  the  foot  of  the  slip  a  log 
might  appear  to  be  landed  on  the  floor  above, 
when  It  was  not.  Is  not  fully  stated.    It  is 
unnecessary  to  speculate  upon  the  subject. 
The  evidence  tended  to  show  that  the  work 
at  the  foot  of  the  slip  at  certain  times,  while 
apparentiy  safe,  was  In  fact  dangerous.    The 
on^sslon  of  Instruction   upon   this  point   in 
connection  with  the  Instruction  given,  had  a 
tendency  to  create  the  belief  that  as  soon  as 
the  log  appeared  to  be  landed  the  work  at 
the  foot  of  the  slip  could  safely  be  continued. 
The  evidence  as  to  the  accident  also  tends  to 
prove  that  the  deceased  was  faithfully  ob- 
serving the  instructions  given  him,  in  Igno- 
rance of  the  special  danger  which  resulted  In 
bis  deatb.    ("rom  the  fact  that  the  appear- 
ance of  the  log  was  deceptive  to  one  at  the 
foot  of  the  slip,  It  may  be  Inferred  that  the 
occasional   action  of  the  chain  In  drawing 
down  the  end  of  the  log,  by  which  the  de- 
ceptive condition  was  produced,  was  not  ob- 
servable from  the  place  where  the  deceased 
worked.    It  does  not  appear  that  his  experi- 
ence In  mill  work  should,  or  naturally  would, 
bave  given  him  the  necessary  Information. 
It  is  at  least  extremely  doubtful  whether  an 
Inexperienced  person  of  average  Intelligence 
would  have   suspected  this  special    danger 
without  Instruction.    The  deceased's  want  of 
average  Intelligence  was  additional  evidence 
upon  the  question  whether  he  knew  or  ought 
to  have  known  the  danger.    To  what  extent 
his  powei's  of  observation  and  reason  were 
affected  by  the  matters  detailed  In  evidence, 
was  necessarily  a  question  of  fact    It  would 
not  be  unreasonable  to  find,  upon  the  evi- 
dence disclosed  by  the  case,  that  a  person 
o(  sttcQ  mtelllgence  as  the  Intestate  might  be 


found  to  iKissess,  of  no  greater  experience 
than  he  Is  shown  to  have  had,  In  the  absence 
of  Instruction,  did  not  know,  and  ought  not  to 
have  known,  the  special  danger  causing  the 
Injury.  Demars  v.  Company,  67  K.  H.  404, 
40  Atl.  902.  The  question  whether  the  de- 
ceased was  In  fault  for  not  knowing  or  pro- 
tecting himself  from  the  danger  was  there- 
fore properly  submitted  to  the  Jury.  The 
danger  of  being  deceived  as  to  the  position  of 
the  log  upon  the  mill  floor  might,  upon  the 
evidence,  be  found  to  have  been  a  concealed 
peril,  as  to  which  It  was  the  duty  of  the 
master  to  warn  an  inexperienced  employd. 
Lapelle  v.  Paper  Oo.,  supra;  Bennett  v.  War- 
ren, 70  N.  H.  564,  49  Ati.  106. 

The  case  was  properly  drawn  In  compli- 
ance with  the  third  rule  of  court  71  N.  H. 
C69.  As  the  testimony  has  not  been  trans- 
ferred by  the  superior  court,  the  extracts 
therefrom  printed  by  the  defendant  have  not 
been  examined. 

Exceptions  overruled. 

OHASB,  J.,  was  absent  The  others  con- 
curred. 


ORAWPORD  T.  RTTMPP. 

(Supreme   Conrt   of  Pennsylvania.    March  23, 
1903.) 

BANKRUPTCY— PRKFERENCES. 
1.  Where  a  creditor,  knowing  that  the  debtor 
firm  was  hopelessly  insolvent,  obtained,  by  con- 
siderable expense,  secarities  of  the  firm,  giving 
him  a  preference  over  other  creditors,  it  will 
be  presumed  that  he  had  reasonable  cause  to 
believe  that  the  transaction  was  intended  to 
give  him  a  preference,  within  the  meaning  of 
the  bankrupt  act. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

BUI  by  Frank  M.  Crawford,  trustee  of  Qus- 
tav  Stahl  and  Joseph  H.  Straub,  against 
Gustav  Rumpf.  From  a  decree  for  plaintiff, 
defendant  appeals.   'Affirmed. 

The  court  found  the  facts  to  be  as  follows: 
"The  facts  of  the  case  are,  In  the  main,  un- 
disputed. Stahl  &  Straub  were  bankers  and 
brokers.  On  November  24,  1809,  they  bad 
on  deposit  subject  to  check,  some  $200,000. 
They  were  Indebted  to  depositors  and  cus- 
tomers in  amount  approximating  $1,000,000. 
To  one  member  of  the  flrm,  Joseph  H.  Straub, 
the  flrm's  condition  was  unknown.  He  at- 
tended to  the  buying  and  selling  of  stock  at 
the  brokers'  board.  "His  partner  looked  after 
the  flnances  and  the  books.  On  November 
24th,  their  condition  was  so  desperate  that 
they  could  not  go  on.  They  could  not  pay 
their  depositors  or  customers,  and  their  sus- 
pension followed.  True,  in  the  confused  con- 
dition of  their  affairs,  there  were  hopes  en- 
tertained by  Straub  and  some  of  the  custom- 
ers that  matters  could  In  some  way  be  right- 
ed, and  the  flrm  resume.  But  the  fact  is  too 
clear  to  be  doubted  that  on  November  24th 
the  flrm  was  hopelessly  Insolvent    Had  the 
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defendant,  Gnstav  Bnmpf,  reason  to  think 
otherwise?  He  had  In  October  requested 
that  500  shares  of  Electric  Company  of 
America  stock  and  200  shares  of  Union 
Traction  Company  stock  purchased  for  him 
hy  the  firm  should  he  delivered  to  him.  He 
had  been  put  off  by  Stahl  upon  various  pre- 
texts. He  had  made  similar  requests  In  No- 
vember, but  with  no  success.  After  Novem- 
ber 24th  he  again  renewed  his  demands,  but 
the  stock  was  not  forthcoming.  Instead, 
Stahl  suggested  that.  If  Rumpf  would  pay  off 
a  balance  due  on  a  loan  made  by  the  West 
Philadelphia  Trust  Company,  he  might  have 
the  collaterals  held  by  the  trust  company. 
These  collaterals  were  $20,000  of  bonds  of 
the  Brooklyn  Borough  Gas  5's,  and  twenty- 
six  shares  of  Bergner  &  Engel  preferred  stock. 
While  the  bonds  had  not.  In  the  strict  sense, 
any  market  value,  they  had  intrinsic  value. 
Their  par  was  $100.  They  had  paid  inter- 
est promptly.  They  had  commanded  par  or 
over  while  Stahl  &  Stranb  'supported  the 
market.'  When  the  firm  failed  there  was  no 
general  sale  for  the  bonds,  and  In  the  open 
market  their  price  went  down  to  $70,  or 
perhaps  was  a  little  lower.  There  was, 
however,  every  reason  to  believe  that  they 
were  worth  more,  and  would  bring  that 
much.  The  Bergner  &  Engel  stock  was 
worth,  perhaps,  $40.  Both  stocks  had  a  lim- 
ited market,  but  they  were,  at  the  lowest 
price  they  had  sold  for  between  the  date  of 
the  firm's  suspension  and  the  date  when  the 
defendant  got  them,  worth  considerably  more 
than  the  sum  due  the  trust  company.  The 
defendant  knew  from  Stahl  that  the  trust 
company  bad  been  the  firm's  creditor  at  the 
time  of  the  suspension  for  some  $75,000; 
that  the  firm  had  been  unable  to  respond  to 
a  call  for  cash  on  account  of  the  loan,  or 
more  collateral  to  secure  it;  that  thereupon 
the  trust  company,  to  secure  itself,  had  at 
various  times  exposed  to  sale  part  of  the 
securities,  held  by  it,  and  had  by  these  sev- 
eral sales  secured  enough  to  reduce  the  firm's 
Indebtedness  to  it  below  $8,000.  If  the  brew- 
ing company  stock  was  worth  $40,  and 
the  bonds  worth  $60,  then  the  trust  com- 
pany had  ample  collateral  for  the  balance 
due  it  There  was  no  reason  why  it  should 
press  the  bonds  and  stock  to  sale,  and  the 
testimony  of  the  treasurer  of  the  company 
Shows  that  there  was  on  Its  part  no  Intention 
to  do  so.  The  sales  of  the  other  collaterals 
had  been  made,  not  against  the  opposition  of 
the  firm,  but  with  the  firm's  knowledge  and 
assent.  Every  circumstance  surrounding  the 
firm's  position  after  November  24th  pointed 
to  the  fact  that  it  was  Insolvent,  and  hope- 
lessly so;  and  the  trial  Judge  finds  that  the 
defendant  had  no  reason  to  believe  otherwise, 
and  that  he  was  pressing  for  an  advantage 
over  the  other  creditors,  and  intended  to  get 
Btich  advantage  by  the  arrangement  subse- 
quently consummated,  and  in  fact  got  what 
he  expected.  The  action  of  the  firm  pre- 
ferred him.    The  rest  of  the  creditors  will 


get  almost  nothing.  At  present  figures. 
Rumpf  holds  something  over  $8,000  (above 
his  advance  to  the  trust  company)  towards 
securing  his  claim  of  about  $20,000. 

Argued  before  MITCHELX.,  DEAN,  FELU 
BROWN,  MESTBEZAT,  and  POTTER.   JJ. 

John  O.  Johnson,  William  T.  C.  Anderson, 
and  William  Jdy  Turner,  for  appellant  Julias 
G.  Levi,  for  appellee. 

POTTER,  J.  The  plaintiff,  as  trustee  In 
bankruptcy,  filed  this  bill  to  compel  the  re- 
turn of  certain  securities  wUch  had  been 
transferred  to  the  defendant  by  the  firm  of 
Stahl  &  Straub  under  circumstances  which 
It  was  alleged  constituted  an  unlawful  pref- 
erence, and  a  violation  of  the  provisions  of 
the  national  bankruptcy  act.  The  result  of 
the  transaction  was  that  by  the  payment  of 
about  $8,000  the  appellant  received  securities 
of  the  par  value  of  more  than  $20,000.  It 
is  admitted  that  at  the  time  of  the  arrange- 
ment the  firm  of  Stahl  &  Straub  were  really 
insolvent  and  that  appellant  was  aware  that 
they  had  suspended  business  on  November 
24,  1899,  and  had  not  resumed  at  the  date 
of  the  transaction,  which  was  upon  Decem- 
ber 22,  1899.  Six  days  later  a  petition  in 
bankruptcy  was  filed  against  them,  and  up- 
on January  24,  1900,  they  were  adjudged 
bankrupts.  We  have,  then,  the  fact  of  in- 
solvency, and  that  the  debtor  firm  made  a 
transfer  of  securities  within  about  a  month 
before  the  filing  of  a  petition  in  bankruptcy 
against  them,  and  that  this  transfer  of  se- 
curities woidd  enable  the  appellant  to  obtain 
a  greater  percentage  of  his  debt  than  other 
creditors  of  the  same  class.  Under  the  bank- 
ruptcy law,  such  a  preference  is  voidable 
by  the  trustee  if  the  person  receiving  it 
"had  reasonable  cause  to  believe  that  It 
was  Intended  thereby  to  give  a  preference." 
Bankr.  Act  i  80,  Act  July  1,  1898,  c  541, 
80  Stat.  562  [U.  S.  Comp.  St  1901,  p.  3445]. 

It  is  here  contended  upon  the  part  of  ap- 
pellant that,  while  he  knew  of  the  fact  of 
Stahl  &  Straub's  suspension  of  business,  yet 
he  did  not  know  they  were  insolvent  and 
that  be  therefore  could  not  be  held  to  hare 
had  reasonable  cause  to  believe  that  a  pref- 
erence was  Intended  to  be  given  him  by  the 
bankrupts.  But  the  requirement  of  the 
bankruptcy  law  Is  not  that  the  transferee 
should  have  had  reasonable  cause  to  believe 
that  the  transferrors  were  Insolvent  but 
that  a  preference  was  intended.  It  was  not 
even  necessary  to  show  that  the  appellant 
In  this  case  actually  knew  or  believed  that 
a  preference  was  intended.  Reasonable 
cause  for  such  belief  was  enough.  A  cred- 
itor to  whom  a  transfer  is  made  under  such 
circumstances  as  would  arouse  inquiry  in 
the  mind  of  a  prudent  man  Is  bound  to  as- 
certain whether  or  not  the  financial  condi- 
tion of  the  debtor  is  such  as  to  constitute 
of  the  transfer  a  preference.  He  cannot 
shut  his  eyes,  and  plead  ignorance  of  all  the 
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signa  of  Imminent  financial  peril  which  are 
obTlons  to  all  who  have  to  do  with  the  debtor. 
In  the  present  case  these  signs  were  notorl- 
otisly  apparent,  and  to  none  were  they  more 
so  than  to  the  appellant;  and,  In  so  far  as 
tbe  evidence  shows,  no  one  was  more  stimu- 
lated thereby,  or  displayed  greater  activity 
in  attempting  to  protect  his  interests. 

The  trial  Judge  has  found  as  a  fact  that 
the  appellant  had  no  reason  to  believe  that 
the  firm  of  Stahl  &  Straub  were  otherwise 
than  hopelessly  Insolvent  after  November  24, 
1899.  His  conduct,  and  the  energetic  efforts 
-which  he  made  to  secure  his  claim,  confirm 
this  view.  He  was  seeking  to  procure  the 
payment  of  an  antecedent  debt.  He  was 
naturally  alarmed  when  the  suspension  oc- 
curred, and  there  is  nothing  in  the  testi- 
mony to  show  that  his  apprehensions  were 
in  any  way  lulled  or  allayed  at  or  before 
the  time  when  he  obtained  the  transfer  of 
the  securities.  Indeed,  he  was  able  to  ac- 
complish this  result  only  by  the  payment  or 
advancement  of  a  very  considerable  addi- 
tional sum  of  money.  Why  should  he  have 
done  this,  unless  with  the  expectation  and 
with  the  full  belief  that  it  would  secure 
to  blm  a  greater  percentage  of  his  debt  than 
would  be  received  by  other  creditors  of  the 
same  class?  Under  ordinary  circumstances, 
bis  diligence  would  be  most  commendable, 
bat  in  this  case  it  was  strong  evidence  that 
be  was  seetdng  for  himself  that  which  the 
'  bankruptcy  law  denies  to  any  creditor— a 
preference  over  others  of  the  same  class. 

The  findings  of  fact  by  a  chancellor  are  en- 
titled to  great  weight,  but,  aside  from  this, 
.  we  have  no  hesitation  in  saying  that  the 
facts  and  circumstances  disclosed  by  the  tes- 
timony make  it  clear  that  the  appellant  had 
reasonable  cause  to  believe  that  in  the  trans- 
fer of  the  securities  to  him  a  preference 
was  Intended. 

The  assignments  of  error  are  overruled, 
the  appeal  is  dismissed,  and  the  decree  is 
affirmed  at  tbe  costs  of  the  appellant 


In  re  SHAFFER'S  ESTATE 

Appeal  of  ZURFLIEH. 

(Supreme  Court  of  Pennsylvania.    March  9, 
1903.) 

SPECIFIC  PBRFORMANCB— PAROL  CONTRACT. 
1.  A  petition  in  tbe  orphans'  court  alleged  a 
parol  contract  by  a  decedent  for  conveyance  of 
certain  ground  for  services  rendered.  The  evi- 
dence showed  that  petitioner  was  the  nephew 
of  decedent,  who  was  an  old  man  and  child- 
less; that  the  nephew  had  rendered  valuable 
services  to  the  uncle,  who  had  declared  to  sev- 
eral persons  that  he  intended  to  give  the  prem- 
ises to  his  nephew  becaose  of  such  services; 
that  the  nephew  bad  made  valuable  improve- 
ments, and  had  moved  into  the  house  with  his 
wife,  and  was  in  possession.  Held,  that  specific 
performance  could  not  be  decreed. 

Appeal  from  Orphans'  Court,  Lackawanna 
County. 


In  the  matter  of  tbe  estate  of  John  Sliaf- 
fer.  From  a  decree  dismissing  petition  for 
specific  performance,  P.  H.  Zurflleb  appeals. 
Affirmed. 

Troutman,  P.  J.,  filed  the  following  opinion 
on  exceptions  to  report  of  the  auditor: 

"Tbe  contention  arises  upon  a  petition  in 
this  court,  having  the  effect  of  a  bill  In 
equity  to  compel  the  specific  performance 
by  the  administrators  of  decedent  of  an  al- 
leged contract  or  agreement  on  tbe  part  of 
such  decedent  to  give  or  devise  certain  real 
estate  in  Dunmore  to  the  petitioner,  P.  H. 
Zurflleb.  The  evidence  in  support  of  the  pe- 
tition is  practically  undisputed,  and  we  have 
no  hesitation  in  suylug  that  the  effect  upon 
our  mind  of  all  the  evidence  adduced  is  to 
impress  us  with  the  belief  that,  imless  there 
has  been  established  a  valid  contract  to  give 
or  devise  tbe  premises  in  question  to  the 
petitioner,  his  is  a  very  bard  case  indeed. 
We  repeat,  unless  there  had  been  a  contract 
established,  for,  to  our  mind,  the  whole  case 
pivots  upon  that  proposition.  The  petition 
alleges,  the  proofs  should  sustain  it  In  con- 
sidering this  point,  we  will  carefully  examine 
the  evidence  introduced  to  establish  such 
contract;  and  we  observe  at  the  outset  that 
the  proofs  are  significant  not  so  much  for 
what  they  reveal  as  for  what  they  leave  for 
inference. 

"(1)  Not  a  witness  has  been  produced  who 
testifies  directly  to  any  contractual  relation 
at  all  between  John  Shaffer,  the  decedent, 
and  Peter  Zurflleb,  the  petitioner.  So  far  as 
the  evidence  discloses,  no  person  ever  heard 
the  decedent  say  to  tbe  petitioner,  'I  agree 
to  give  or  devise  the  Cherry  street  property 
to  you.'  Nor  has  any  person  given  testi- 
mony to  any  communication  whatever  be- 
tween them.  These  considerations  are  per- 
haps not  so  important  as  they  would  be  if  the 
parties  to  the  alleged  parol  contract  were 
parent  and  child,  according  to  the  ruling  in 
Allison  V.  Burns,  107  Pa.  50.  Yet  It  must  be 
considered  that  in  the  case  before  us,  ac- 
cording to  much  of  the  testimony,  the  rela- 
tions of  the  parties  were  much  more  intimate 
ana  confidential  than  those  of  mere  strangers. 
From  the  testimony,  the  petitioner  seems 
to  have  been  tjie  decedent's  sister's  son.  He 
held  decedent's  written  power  of  attorney, 
and  one  of  tbe  witnesses  (P.  D.  Mauley)  testi- 
fied that  Mr.  Shaffer  declared  to  him  that 
'he  felt  towards  Mr.  Zurfileh  as  though  he 
were  a  son,  and  looked  upon  him  Just  as 
he  would  upon  a  son';  and,  further  on  in  his 
evidence,  that  the  relations  between  them 
were  'Just  like  father  and  son.'  The  rule 
of  law  Is  recognized  in  Edwards  v.  Morgan, 
100  Pa.  330,  wherein  it  is  declared  that, 
when  an  attempt  is  made  to  set  up  a  parol 
contract  of  sale  against  a  father  by  his  son, 
•  •  •  the  contracting  parties  must  be 
brought  together,  face  to  face.  Tbe  witnesses 
must  have  heard  the  parties  repeat  in  each 
other's  presence.  The  contract  is  not  to  be 
inferred  from  the  declarations  of  one  of  tbe 
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parties.    Quoting  Ackerman  y.  Fisher,  67  Pa. 
457,  the  opinion  proceeds:    'The  burden  Is  no 
lighter  when  the  alleged  contract  Is  set  up 
by  a  son-in-law.     It  might  well  be  argued, 
therefore,  that,  inasmuch  as  the  evidence  dis- 
closes a  relation  like  father  and  son,  the 
rule  to  which  we  have  adverted  In  Allison 
r.  Bums  would  not  apply,  since  the  parties 
•w«re  not  strangers,  but  that,  on  the  contrary, 
•Ijy  reason.   If  not  by  positive  authority.  It 
■  t>'ught  to  be  held  necessary  to  establish  a 
'  claim  such  as  this  by  more  than  the  declara- 
^ons  of  one  party  to  the  contract;   that  Is, 
'by  direct  testimony  of  witnesses  to  the  mak- 
ittg  of  the  contract,  whose  evidence  should 
V>rlng  the  parties  face  to  face.' 

"Resuming  our  examination  of  the  evi- 
dence in  the  case  at  bar,  we  now  come  to 
another  proposition. 

"(2)  None  of  the  declarations  of  decedent, 
4t8  testified  to  by  the  witnesses,  relate  either 
vto  the  past  or  to  the  present  They  all  re- 
ier  to  the  future.  Not  once  is  It  testified  that 
-Mr.  Shaffer  declared,  'I  have  agreed,"  or  'I 
have  promised  to  leave  the  property  to  him.' 
The  decedent  seems  to  have  confined  him- 
self solely  to  declarations  of  his  Intentions 
for  the  future  with  respect  to  the  property, 
and  generally  of  his  intended  testamentary 
disposition.  Giving  the  language  of  the  de- 
cedent its  extreme  effect,  it  is  significant 
only  of  a  voluntary  intention  to  reward  the 
petitioner  for  his  services,  which,  it  Is  true, 
seem  to  be  satisfactory,  or  to  show  his  ap- 
preciation of  petitioner's  conduct,  which  he 
declares  to  be  that  of  a  son.  Let  it  be  borne 
in  mind  that  our  search  through  the  proofs 
offered  is  for  some  evidence  of  a  contract 
or  agreement.  The  petitioner  alleges  it,  and 
the  petitioner  must  prove  it,  or  fall  in  his 
conclusion.  So  far,  then,  we  have  found 
evidence  in  abundance  of  an  intention  on  the 
part  of  the  decedent  to  devise  the  Cherry 
street  property  to  the  petitioner,  but  none 
at  all  of  an  agreement  with  Zurflleh  to  do 
so;  and  ample  evidence,  too,  of  a  disposition 
•10  reward  Peter,'  'to  give  Peter,'  to  'leave 
Peter,'  but  none  of  a  gift  actually  accom- 
plished or  consummated  between  parties. 
Does  this  evidence,  therefore,  come  up  to  the 
strict  standard  of  proof  required  in  cases  of 
this  nature?  The  whole  matter,  of  course, 
rests  in  parol;  and,  as  we  have  observed, 
the  standard  of  proof  required  to  take  such 
contract,  if  a  contract  had  been  proven,  out 
*f  the  statute  of  frauds,  is  exceedingly  strict, 
as  of  right  it  should  be.  We  refer  to  some 
of  the  many  authorities  on  the  subject:  Hart 
T.  Carroll,  85  Pa.  508:  'In  order  to  take  a 
parol  contract  for  the  sale  of  land  out  of 
the  operation  of  the  statute  of  frauds.  Its 
terms  must  be  shown  by  full,  complete,  satis- 
factory, and  Indubitable  proof.'  Allison  v. 
Bums,  supra:  'To  take  a  case  out  of  the 
operation  of  the  statute  of  frauds,  the  gift 
must  be  shown  by  full,  complete,  satisfac- 
tory, and  Indubitable  proof;  that  Is  to  say, 
such  proof  as  is  credible,  and  of  such  weight 


and  directness  as  to  make  out  the  facts  al- 
leged beyond  a  doubt.'  The  fact  alleged  in 
the  case  at  bar— the  fundamental  fact  upon 
which  the  whole  case  rests— is  that  there  was 
a  contract  to  give  or  devise,  which  the  pe- 
titioner now  prays  may  be  specifically  per- 
formed by  a  dead  man's  representatives. 
We  are  constrained  to  say  that  the  proofs 
adduced  do  not,  either  to  our  mind  or  our 
conscience,  establish  such  a  contract  between 
the  petitioner  and  decedent. 

"We  have  not  lost  sight  of  the  fact  that 
possession  of  the  property  was  taken  by  peti- 
tioner, apparently  with  the  consent  of  dece- 
dent; but  It  does  not  follow  that  such  posses- 
sion was  in  pursuance  of  an  agreement  to  give 
or  devise  the  premises,  or,  to  put  the  proposi- 
tion in  a  preferable  form,  the  proof  of  such 
possession  does  not,  to  our  mind,  either  by 
itself,  or  in  connection  with  the  other  circum- 
stances of  the  case,  establish  a  contract  to 
give  or  devise. 

"The  same  reasoning  Is  applicable  to  anoth- 
er fact  in  the  case,  namely,  the  making  of 
permanent  improvements  upon  the  property 
by  the  petitioner.  The  Improvement  of  the 
property  may  have  been  In  pursuance  of  any 
other  agreement  than  that  of  a  contract  to 
give  or  devise— such  as,  for  Instance,  that  the 
improvement  should  stand  in  lieu  of  rent; 
but  what  we  are  at  present  concerned  with 
is  whether  the  circumstances  we  are  now  con- 
sidering, or  any  other  fact  in  the  case,  or  all . 
the  facts  taken  together,  establish  such  a  con- 
tract as  is  alleged  In  such  petition.  Here,  In 
our  opinion.  Is  precisely  where  the  petitioner 
failed,  and  failure  here  must  rule  the  case 
against  him." 

Argued  before  DEAN,  FELL,  BROWN', 
MESTREZAT,  and  POTTER,  JJ. 

A.  A.  Yosburg  and  Thomas  F.  Wells,  for 
appellant    S.  B.  Price,  for  appellee. 

PER  CURIAM.  This  proceeding  to  the 
court  below  was  for  a  decree  for  specific  per- 
formance of  a  parol  contract  made  by  dece- 
dent with  petitioner  for  the  conveyance  or 
devise  to  the  latter.  In  consideration  of  serv- 
ices rendered,  of  a  lot  of  ground,  with  a  house 
thereon,  erected  in  the  borough  of  Dnnmore, 
Lackawanna  county.  The  evidence  on  the 
part  of  petitioner  showed  that  he  was  a 
nephew  of  deceased;  that  his  uncle  was  an 
old  man  and  childless;  that  for  years  the 
nephew,  at  request  of  the  uncle,  had  rendered 
valuable  services  to  his  uncle  in  the  manage- 
ment of  considerable  business  connected  with 
the  latter's  estate;  further,  that  the  uncle  had 
declared  to  several  third  persons  that  he 
was  going  to  give  the  house  and  lot  to  his 
nephew  Peter,  because  he  renejered  him  valu- 
able services.  It  was  further  shown  that  the 
nephew  had  made  valuable  Improvements  to 
the  property,  had  married  and  moved  Into 
the  house  with  his  wife,  and  was  in  posses- 
sion when  the  uncle  died.  There  is  no  ques- 
tion but  that  the  nephew  for  a  number  oT 
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years  fltitbfnlly  performed  valuable  services 
for  the  nncle  at  the  letter's  request.  Nor  Is 
there  any  doubt  that  the  nncle  often  acknowl- 
edjced  to  others  the  value  of  these  services, 
and  declared  his  intention  of  compensating 
him.  To  several  he  said  he  would  give  to  him 
or  deed  to  him  this  house.  But  this  proceed- 
tag  for  Specific  performance  of  a  parol  con- 
tract to  convey  land  Involves  no  questl(m  as 
to  the  value  of  the  services,  nor  of  an  Inten- 
tion to  convey  or  devise  In  the  future.  Still, 
this  proof,  while  It  might  be  suffldent  to 
maintain  assumpsit  on  a  quantum  meruit, 
falls  short  of  that  required  to  meet  our  stat- 
ute of  frauds,  and  therefore  will  not  sustain 
a  decree  for  speciflc  performance.  An  Inten- 
tion announced  to  others  to  compensate  the 
nephew  in  the  fnture  Is  not  sufficient.  As  is 
said  In  Bdwards  v.  Morgan,  100  Pa.  330: 
"The  contracting  parties  must  be  brought  to- 
gether face  to  face.  The  witnesses  must  have 
heard  the  parties  repeat  it  in  each  other's 
presence.  The  contract  Is  not  to  be  inferred 
from  the  declaration  of  one  of  the  parties." 
Adopting  this  rule,  which  is,  in  substance,  the 
same  In  all  of  our  many  cases  on  the  ques- 
tion, the  learned  Judge  of  the  court  below.  In 
a  very  satisfactory  opinion,  dismissed  the  peti- 
tion. We  affirm  his  decree  for  the  reasons 
given  by  him. 


O'HARA  V.  CITY  OP  SCRANTON. 

{Supreme  Court  of  Pennsylvania.    March  9, 

1903.) 

ITDNICIPAIi  IUPR0V8MBNTS— UABILITT  OF 
CITY— NBaLECT  OF  CITY  SOLICITOR. 
1.  A  municipal  contract  provided  that  the 
fnnd  for  the  payment  of  the  contract  price 
sbonld  be  derived  from  assessments  on  the  city 
and  abutting  property  owners,  and  as  to  ahut- 
ting  properties  the  city  should  be  liable  only 
for  the  amounts  actually  collected.  The  city 
solicitor  failed  to  file  liens  witliin  six  months 
from  the  date  of  confirmation  of  the  final  as- 
sessment, as  required  by  tlie  contract,  whereby 
many  assessments  were  lost  to  the  contractor. 
Held,  that  the  city  was  liable  therefor. 

Appeal  from  Court  of  Common  Pleas, 
I.ackfl  wanna  County. 

Action  by  Vincent  O'Hara,  to  the  use  of 
Fleming  &  O'Hara,  against  the  city  of  Scran- 
ton.  From  an  order  dismissing  exceptions  of 
defendant  to  report  of  referee,  defendant  ap- 
peals.   Affirmed. 

The  following  Is  the  opinion  of  the  court 
below: 

"V.  H.  O'Hara,  the  plaintiff,  brought  suit 
against  the  city  of  Scran  ton,  in  trespass,  to 
the  use  of  himself  and  another,  as  Fleming  & 
O'Hara.  He  declared  for  damages  for  the 
defendant's  breach  of  her  contract  with  him 
for  the  construction  of  a  sewer  In  the  north 
end  of  the  city.  Upon  the  trial  the  referee 
allowed  the  plaintiff  to  amend  the  form  of 
action  by  changing  it  to  assumpsit,  and  upon 
the  facts,  about  which  there  is  no  material 
coutroversy,  he  awarded  Judgment  in  favor 
of  the  plaintiff  for  the  amount  of  his  claim. 


to  wit,  $3,815.80.  To  this  report  numerous 
exceptions  were  filed  on  the  part  of  the 
city,    f    *    * 

"Briefly  stated,  the  facts  are  these:  In 
1898  an  ordinance  was  duly  enacted  by  the 
city  providing  for  the  construction  of  this 
sewer.  Proceedliigs  were  had  In  co»irt  to  as- 
sess the  damages  and  benefits  to  private 
property  affected  by  It,  as  well  as  the  cost 
and  expenses  of  construction.  Twenty  per 
centum  of  the  cost  was  assessed  upon  the 
city;  the  balance,  upon  the  abutting  prop- 
erties. Report  of  these  proceedings  having 
been  confirmed,  finally  the  contract  was  duly 
awarded  by  the  city  to  the  plaintiff  In  pur- 
suance of  certain  provisions  of  the  ordinance. 

"The  ordinance  provided  that  the  con- 
tractor should  not  receive  any  sum  In  excess 
of  the  amount  actually  received  by  the  city 
from  assessments  for  the  sewer.  The  con- 
tract was  duly  executed  on  May  6,  1899,  and 
by  Its  terms  the  ordinance  was  made  a 
part  of  the  contract  Thereupon  the  con- 
tractor proceeded  with  the  work  to  comple- 
tion. It  is  not  pretended  that  the  work  was 
not  done  in  all  respects  according  to  the 
terms  and  conditions  of  the  contract,  and  In 
conformity  with  the  plans  and  specifications. 
Nor  Is  It  pretended  that  the  city  has  not  had 
the  benefit  of  it  from  that  time  ever  since. 
Thus  the  merits  are  entirely  with  O'Hara. 

"The  contract  contained  this  clause:  'It  Is 
expressly  understood  that  the  fund  for  the 
payment  of  the  above  contract  price  Is  to 
be  derived  from  assessments  upon  the  city 
and  abutting  property  owners  according  to 
benefit,  and  as  to  assessments  upon  abutting 
properties  the  city  Is  liable  to  the  contractor 
only  for  amounts  actually  collected.' 

"The  city  solicitor  failed  to  file  liens  against 
the  proj>ertIes  chargeable  with  the  assess- 
ments within  six  months  after  the  right  to 
do  80  attached,  and  so  the  liens  expired,  the 
properties  were  discharged  from  liability,  the 
assessments  thereby  became  uncollectible, 
and  the  city  received  only  such  portion  of 
them  as  the  property  owners  voluntarily 
paid,  which,  together  with  her  twenty  per 
centum,  she  paid  over  to  the  contractor.  He 
sues  for  the  balance.  The  city  resists  the 
action  on  the  ground  that  she  has  paid  to 
the  contrMtor  all  of  the  moneys  actually  col- 
lected, and  therefore,  under  the  clause  of  the 
contract  limiting  her  liability  to  that  amount, 
she  cannot  be  called  on  to  pay  any  more. 
To  this  the  plaintiff  replies  that  It  was  the 
city's  fault  that  the  balance  was  not  col- 
lected, as  she  ought  to  have  filed  the  liens 
and  enforced  payment.  The  city's  rejoinder 
is  that  the  failure  to  file  the  liens  in  time, 
and  to  so  make  good  the  assessments,  was 
the  negligence  of  the  solicitor,  and  that  he, 
and  not  the  city,  must  be  held  responsible 
for  the  consequences.  This  fairly  defines  the 
issue  between  the  parties. 

"It  may  be  that,  as  between  the  dty  and 
her  solicitor,  the  default  should  be  charged 
to  the  solicitor;    but,  if  so,  the  city  must 
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Indemnify  herself  at  the  expense  of  him  and 
his  sureties,  and  not  at  the  expense  of 
O'Hara.  So  far  as  be  Is  concerned,  the  an- 
B-wer  to  her  contention  in  this  respect  Is  that 
this  Is  not  an  action  In  tort,  as  such,  for  neg- 
ligence, but  of  assumpsit,  for  damages  for 
the  breach  of  a  contract.  It  is  fair  argument 
that  the  contract  contains  an  Implied  cove- 
nant on  a  city's  part  to  file  Hens  so  as  to  se- 
cure and  collect  the  assessments  in  order  to 
discharge  her  whole  duty  to  O'Hara,  for 
good  faith  -would  require  her  to  use  the  law- 
ful means  In  her  hands  to  raise  the  fund 
out  of  which  she  agreed  to  pay  the  con- 
tractor. But  there  Is  more  than  an  implied 
covenant  In  this  case.  The  contract  and 
ordinance  on  which  it  Is  based  must  be  con- 
strued as  forming  one  Instrument  The  ordi- 
nance provides  that  'the  city  solicitor  shall, 
within  six  months  from  date  of  confirmation 
of  the  final  assessment  by  the  court,  file 
Hens  for  all  said  assessments  which  are  not 
paid.'  This  read  Into  the  contract  is  noth- 
ing more  nor  less  than  an  express  covenant 
on  the  part  of  the  city  that  the  Hens  should 
be  filed  wherever  necessary  to  secure  the 
payment  of  the  assessments.  This  is  her 
covenant,  not  that  of  the  solicitor.  He  was 
not  a  party  to  the  instrument  It  all  amounts 
to  this:  By  one  clause  of  the  contract  the 
city  limited  her  liability  to  a  particular 
fund,  which  she,  and  she  alone,  had  the  pow- 
er to  create,  and  the  specific  means  to  se- 
cure and  collect  By  another  clause  she 
bound  herself  to  exercise  that  power  and  to 
use  those  means.  This  she  did  not  do. 
Thereby,  without  any  fault  on  O'Hara's  part 
she  failed  to  collect  a  portion  of  the  fund, 
and  to  that  extent  the  value  of  his  contract 
was  impaired.  The  city  cannot  now  have 
the  advantage  of  the  clause  limiting  her  lia- 
bility to  that  portion  of  the  fund*  actually 
collected,  not  having  given  him  the  correla- 
tive benefit  of  her  covenant  to  secure  the 
whole  of  it  Her  liability  fiows  from  the 
breach  of  this  obligation,  and  the  learned 
referee  correctly  so  held.  The  measure  of 
damages  is  the  balance  of  the  contract  price, 
with  interest  and  that  Is  what  was  awarded. 

"But  it  is  claimed  by  the  city  that  upon 
discovering  that  the  liens  had  been  lost  by 
the  failure  to  file  them  in  time,  she  notified 
the  contractor  to  stop  the  work,  and  there- 
fore he  proceeded  to  complete  it  at  bis  own 
risk;  the  amount  of  his  work  up  to  that 
time  having  been  covered  by  the  moneys  ac- 
tually received  by  the  city  from  voluntary 
payments,  and  the  percentage  which  she  paid 
■  out  of  her  general  revenues— in  other  words, 
that  she  abrogated  the  contract  It  is  enough 
to  say  of  this  contention  that,  in  the  absence 
of  fraud,  It  takes  two  parties  to  rescind  a 
contract  as  well  as  to  make  it 

"The  conclusions  of  the  referee  were  cor- 
rect and  they  are  so  well  vindicated  by  his 
Intelligent  discussion  and  his  apt  and  pains- 
taking citation  of  authorities  that  more  ex- 
tended consideration  of  the  case  on  our  part 


may  well  be  dispensed  with,  nie  excep 
tions  are  dismissed,  the  report  conflnned,  aiid 
the  prothonotary  directed  to  enter  Judgment 
accordingly." 

Argued  befCHre  DEAN,  FELLi,  BROWX, 
MESTREZAT,  and  POTTBSB,  JJ. 

George  M.  Watson,  Qty  Sol.,  and.  Michael 
J.  Martin,  for  appeihut  L  H.  Burns,  for 
appellee. 

FEB  OUBIAM.  The  assignments  of  error 
in  this  case  have  no  merit  that  warrants  dis- 
cussion. They  are  all  overruled,  and  the  judg- 
ment Is  afllrmed  on  the  opinion  of  the  court 
below  dismissing  the  exceptions  to  the  report 
of  the  referee. 


In  re  BELCHEB'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    March  9, 
1903.) 
APPEALABLK  ORDER. 
1.  An  order  of  the  orphans'  court  dlamissins 
a  motion  to  qaash  an  appeal  from  an  appraise- 
ment for  the  collateral  tax  is  not  appealable  to 
the  Supreme  Court. 

Appeal  from  Orphans'  Court,  Lackawanns 
County. 

In  the  matter  of  the  estate  of  Frank  Bel- 
cher, deceased.  From  a  decree  dismissing  a 
motion  to  quash  an  appraisement  the  com- 
monwealth appeals.    Appeal  quashed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Milton  W.  Lowry,  for  appellant  James  B. 
Burr,  and  C.  R.  Pitcher,  for  appellee. 

PER  CURIAM.  The  orptians'  court  dis- 
missed a  motion  to  quash  an  appeal  from  the 
appraisement  of  Henry  T.  Koehler,  appraiser. 
From  that  decree  the  present  appeal  la  taken 
to  this  court  The  executors  now  move  to 
quash  this  appeal  on  the  ground  tliat  it  is 
not  from  a  final  decree.  The  motion  is  well 
founded.  The  decree  of  the  orphans'  court 
was  clearly  interlocutory,  and  in  no  vray 
settled  the  real  contention  between  the  pa^ 
ties.  The  merits  of  the  whole  case  can  be 
raised  at  a  final  adjudication.  The  appeal 
to  this  court  is,  therefore,  quashed. 


FRANTZ  V.  RACE. 

(Supreme  Court  of  Pennsylvania.    March  ft 
1903.) 
WILtr-NATURB  OF  EBTATB. 
1.  A  will  contained  a  provision  giyinK  to  tes- 
tator's son  the  farm  "on  which  I  now  live  aft- 
er the  death  of  my  wife,  the  title  of  said  farm 
to  be   and  remain   in   the  hands  of  my  execo- 
tors,"   who  are  to  take  charge  of  it  whenevfr 
the  son   lets   the  farm  or  wastes  the   income, 
and  pay  the  income  or  profits  therefrom  to  the 
son.    Held,  that  on  the  death   of   the  mother 
the  son  did  not  take  a  title  in  fee  simple. 

Appeal  from  Court  of  Common  PieaSt  Wy- 
oming County. 
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Action  by  John  Fnmtz  agalnat  Wlllard 
B.  Bace.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  DEAN,  PELL,  BROWN, 
MESTEEZAT,  and  POTTER,  JJ. 

James  W.  Piatt,  for  appellant  Obarles 
M.  Lee,  for  appellee. 

PER  CITRIAM.  Tbls  Issue  comes  before 
ns  on  a  case  stated  InvolTing  an  Interpreta- 
tion of  tbe  will  of  George  W.  Frafatz,  of 
Monroe  townsblp,  Wyoming  county.  After 
making  provision  for  bis  wife  In  tbe  first 
and  second  clauses  of  bis  will,  in  tbe  tblrd 
be  says:  "I  give  and  bequeath  to  my  son 
John  FrantE  tbe  farm  on  wbicb  I  now  live 
after  tbe  death  of  my  wife  Sarah  M.  Frantz, 
tbe  title  of  said  farm  to  be  and  remain  in 
tbe  bands  of  my  executors  who  are  to  take 
charge  of  said  farm  at  any  time  when  tbe 
said  John  Frantz  lets  the  farm,  or  Income 
thereof  is  wasted,  and  tbe  executors  to  take 
charge  of  the  farm  and  pay  tbe  said  John 
Fmntz  tbe  income  or  profits  therefrom." 
Tbe  fifth  clause  is:  "t  hereby  appoint  my 
friend  Wheeler  Herdman  executor  of  this 
my  last  will  and  testament."  Tbe  testator 
died  in  December,  1899.  His  widow  remain- 
ed in  possession  under  the  will  until  April 
27.  1901,  when  she  died.  John  then  went 
Into  possession  under  tbe  will,  and  so  re- 
malna;  but  by  written  articles,  on  January 
5.  1902,  be  contracted  to  sell  and  convey 
to  Wlllard  R.  Race,  tbe  defendant;  deed 
to  be  made  "conveying  a  title  in  fee  sim- 
ple, clear  of  all  imperfections  in  the  title." 
Jobn  tendered  to  Race  a  deed  purporting  to 
convey  the  land  in  fee  simple,  which  Race 
declined  to  accept  until  adjudication  of  title. 
Hence  this  case  stated,  on  which  tbe  learn- 
ed Judge  of  tbe  court  below  entered  Judg- 
ment for  Race,  tbls  defendant,  and  we  have 
tbls  appeal  by  Jobn. 

It  would,  perhaps,  be  somewhat  difficult 
to  define  the  exact  nature  or  extent  of  John's 
beneficiary  estate,  but  for  our  present  pur- 
poses we  can  say  very  certainly  what  it  is 
not  without  being  under  tbe  necessity  of  say- 
ing exactly  what  it  is.  He  bad  no  legal  title 
to  tbe  land.  That,  by  the  express  directions 
of  the  will  was  to  be  in  the  executor,  Herd- 
man;  and  the  necessary  inference  is,  from 
tbe  inapt  language,  in  bim  as  trustee  for 
John.  But  John  was  not  to  remain  in  tbe 
uninterrupted  occupation  of  tbe  farm.  In 
two  contingencies— "if  be  lets  the  farm,"  or 
"income  thereof  is  wasted"— then  the  execu- 
tor is  to  take  charge  of  it,  pay  the  Income 
or  profits  of  it  to  John.  Tbe  trust  is  very 
far  from  being  what  the  law  calls  a  "dry 
trust."  In  two  events,  either  of  which  might 
occur,  the  duty  of  the  trustee  was  active. 
It  involved  tbe  possession,  actual  or  con- 
structive, of  tbe  land,  cultivation,  collection 
of  rents,  payment  of  taxes  and  insurance, 
and  the  keeping  up  of  repairs.  Inferential- 
ly,  M  long  as  John  did  not  let  tbe  farm 


or  waste  the  Income,  be  was  to  occupy  it. 
but  neither  expressly  nor  inferentially  was 
tbe  title  to  vest  in  bim  during  his  life.  Dur- 
ing bis  life,  therefore,  practically  be  bad 
nothing  to  convey.  Tbe  argument  of  appel- 
lant's counsel,  under  the  rulings  in  Dodson 
V.  Ball,  60  Pa.  492,  100  Am.  Dec.  586,  and 
like  cases,  that  this  was  a  "dry  trust,"  and 
that,  as  John  was  to  have  tbe  whole  income 
and  profits,  carried  with  it  to  him  the  land 
itself,  Is  without  force.  The  trust  was  an 
active  one.  In  certain  contingencies,  that 
John  might  have  any  Income  or  profits,  tbe 
executor  could,  under  the  terms  of  tbe  will, 
take  possession  by  himself  or  agent.  Nei- 
ther is  there  any  force  in  the  argument  that 
because  there  is  no  devise  over  at  John's 
death  be  must  take  more  than  a  life  estate. 
By  the  will  there  is  no  devise  of  tbe  land 
to  bim.  Tbe  Income  and  profits  are  hedged 
around  with  a  trust,  obviously  to  guard 
against  his  mismanagement  and  improvi- 
dence. We  have  not  reached  that  point 
where  it  is  either  wise  or  necessary  to  de- 
termine to  whom  the  land  may  or  shall  go 
at  bis  death.  What  estate  under  his  fa- 
ther's will  has  he  to  convey  during  bis  life- 
time? is  all  we  decide  now.  As  held  by  tbe 
learned  Judge  of  tbe  court  below,  he  had 
none. 
The  Judgment  is  afihmed. 


JENKINS  V.  RUSH  BROOK  COAL  00. 

(Supreme  Court  of  Pennsylvania.    March  9. 

1903.) 

8BT-0FF— ACTION  FOR  8BRVICBS. 

1.  In  an  action  to  recover  for  serWces  ren- 
dered, defendant  cannot  set  off  the  value  of 
property  which  plaintiff,  while  In  his  service, 
had  fraudulently  taken  title  to  in  his  own  name, 
and  which  at  the  time  of  the  action  was  in  his 
possession,  but  had  not  been  converted  into 
money. 

2.  In  an  action  of  assumpsit,  defendant  can- 
not set  off  a  claim  for  which  assumpsit  will 
not  lie  by  him  against  plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Action  by  Joun  S.  Jenkins  against  the  Rush 
Brook  Coal  Company.  From  an  order  sus- 
taining exceptions  to  report  of  a  referee,  de- 
fendant appeals.    Affirmed. 

Argued  before  DEAN,  FELL,  BROWN, 
MESTRBZAT,  and  POTTER,  JJ. 

S.  B.  Price  and  A.  Rlcketts.  for  appellant 
Everett  Warren  and  H.  M.  Hannah,  for  ap- 
pellee. 

PER  CURIAM.  Out  of  tbe  17  assignments 
of  error  preferred  bere,  and  pressed  in  tbe  ar- 
gument of  appellant's  counsel,  the  only  one 
that  caused  us  to  hesitate  hi  affirming  tbe  de- 
cree of  the  court  below  is  tbe  fourth,  which 
complains  that  tbe  court  erred  In  overruling 
the  report  of  tbe  referee  allowing  defendant's 
claim  of  set-off.  The  referee  found  that 
plaintlfl  had  established  by  proi>er  proof  a 
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claim  of  $7,468.62,  but  that  defendant  bad  es- 
tablished a  set-otr  of  $22,050.  This  wiped 
out  plalutUTs  demand,  and,  after  a  computa- 
tion of  interest,  left  a  balance  In  favor  at 
defendant  of  $22,880.61.  Without  undertak- 
ing to  deny  the  satisfactory  character  of 
the  evidence  to  establish  these  respective 
amounts,  the  coiu^  Is  of  opinion,  from  the 
character  of  it,  that,  )n  law,  this  set-off  can- 
not be  sustained  in  this  proceeding..  Appar- 
ently, it  ought  to  be  allowed,  unless  flatly 
against  well-established  precedent  The  court 
below  was  of  opinion  that  precedent  effectual- 
ly barred  the  set-off;  and  so,  after  a  very 
careful  examination  of  the  authorities,  we 
find  it  does.  By  our  defalcation  act  of  1705 
(1  Smith's  Laws,  p.  49),  the  defendant  in  any 
action  or  contract  was  authorized  to  plead 
payment,  and  give  auy  bond,  bill,  receipt, 
account,  or  bargain  in  evidence.  This  action 
was  assumpsit  by  plaintiff  on  substantially  a 
contract  for  services.  The  defendant  addu- 
ced evidence  tending,  to  show  that  plaintiff, 
while  In  its  service,  had  fraudulently  taken 
title  in  his  own  name  to  real  estate,  and  to 
stocks  in  his  own  name,  and  was  in  posses- 
sion of  the  same,  which  in  fact  belonged  to 
bis  employer.  The  referee  undertook  to  fix  a 
value  upon  the  real  estate  and  stocks  so  tak- 
en, and  then  set  off  that  value  In  favor  of 
defendant.  It  will  be  noticed  from  the  evi- 
dence that  plaintiff  was  still  the  owner  of 
the  real  estate,  and  still  was  in  possession  of 
the  stocks.  He  bad  converted  neither  Into 
money  for  bis  own  use.  His  possession,  then, 
was  tortious.  "We  have  examined  carefully 
the  many  cases  cited  by  the  court  below,  and 
they  uninterruptedly  hold,  In  substance,  that 
a  set-off  claimed  by  a  defendant  for  which 
assumpsit  would  not  lie  by  him  against  plain- 
tiff, Is  not  a  proper  subject  of  set-off  In  his 
favor  when  plaintiff  sues  him  in  assumpsit 
and  that  assumpsit  can  only  be  maintained  on 
a  contract,  express  or  implied.  This  is  the 
sum  of  the  many  authorities,  under  our  de- 
falcation act  given  In  Ahl  y.  Rhoads,  84  Pa. 
319.  The  defendant  has  its  remedy  either  in 
an  action  for  damages  for  the  tort,  or  in  eq- 
uity to  compel  a  transfer  of  Its  property. 

There  is  no  such  merit  In  the  other  assign- 
ments as  warrants  discussion.  They  are  all 
overruled,  and  Judgment  Is  affirmed  on  the 
opinion  of  the  court  below. 


COMMONWEALTH  v.  ZORAMBO. 

(Supreme  Court  of  Pennsylvania.    Feb.   2, 
1903.) 

CRIMINAL    LAW— EVIDENCB— PRESUMPTIONS— 
SILBNCB   OF  ACCUSED. 

1.  The  silence  of  accused  at  a  judicial  in- 
ouiry  into  his  guilt  cannot  be  regarded  as  even 
the  slightest  evidence  thereof. 

2.  At  a  hearing  before  a  magistrate  of  two 
persons  who  were  charged  with  murder,  nei- 
ther of  whom  could  speak  English,  one  of 
them,  after  the  commonwealth  had  rested,  stat- 
ed that  he  desired  to  mnke  a  statement.  After 
warning  he  made  a  sworn  statement  exculpat- 


ing himself,  and  charging  the  other  prisoner 
with  the  crime.  The  latter  on  the  following 
day  denied  the  tmth  of  the  statement.  At  the 
trial  for  murder  the  statement  was  offered  a.» 
evidence  of  the  guilt  of  the  prisoner,  because 
he  had  not  denied  the  statement  when  maCe. 
and  because  on  the  following  day  he  had  de- 
clared it  false.  Beld,  that  the  statement  was 
inadmissibie  as  circumstantial  evidence  against 
the  prisoner. 

3.  In  a  criminal  case  neither  a  deposition 
regularly  taken  nor  an  ex  parte  affidavit  can 
be  introduced  as  evidence  by  the  prosecntioii. 

Appeal  from  Court  of  Oyer  and  Terminer. 
Luseme  County;  Lynch,  Judge. 

Victor  Zorambo  was  convicted  of  murder 
in  the  flrst  degree,  and  appeals.     Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

R.  Nelson  Bennett  and  Evan  O.  Jones,  for 
appellant.  B.  R.  Jones,  Dlst  Atty.,  for  the 
Commonwealth. 

BROWN,  J.  The  appellant  and  Peter  Le- 
nousky  were  charged  Jointly  with  the  mur- 
der of  Anthony  Sennlck.  Both  are  foreign- 
ers, speaking  their  own  language  and  n<)t 
understanding  otnrs.  They  were  arrested 
within  a  few  hours  from  the  commission  of 
tlie  crime,  and  shortly  afterwards  given  a 
hearing  before  a  magistrate,  who  committed 
them  for  trial.  At  the  hearing  there  was 
present  among  other  officers  of  the  law,  an 
assistant  district  attorney,  with  bis  stenog- 
rapher and  an  Interpreter ;  While  In  the 
magistrate's  office  Lenousky  said  be  wished 
to  make  a  statement  He  was  Immediately 
warned  by  the  assistant  district  attorney  not 
to  speak,  as  any  statement  he  would  make 
might  be  used  against  him  on  his  trial  In 
court.  He  persisted,  however,  in  making  a 
statement  and,  after  having  been  sworn  by 
the  magistrate,  proceeded  to  give  in  detail  a 
confession  which  he  alleged  Zorambo  had 
made  to  him  of  his  guilt  alone  of  the  crime 
charged  against  them  both.  This  alleged 
confession  implicated  no  one  but  Zorambo. 
and  the  statement  made  by  Lenousky  was 
manifestly  for  the  purpose  of  exculpating 
himself,  who  has  ^ce  been  also  convicted  of 
the  willful  murder  of  Sennlck.  The  statement 
was  taken  down  by  the  stenographer  as  in- 
terpreted to  him  by  the  Interpreter.  Zoram- 
bo sat  still  and  made  no  reply  to  the  accusa- 
tion of  his  confederate  in  the  crime. 

It  Is  not  disputed  by  the  commonwealth 
that,  when  Lenousky  was  warned  by  the  as- 
sistant district  attorney,  through  an  inter- 
proter,  not  to  make  any  statement  Zorambo 
heard  and  understood  what  was  said.  On 
his  trial  this  statement  of  Lenousky,  as  tak- 
en down  by  the  stenographer— practically  a 
deposition  by  him— was  offered  by  the  com- 
monwealth as  evidence  of  the  prisoner's 
guilt— first,  because  he  had  not  spoken  and 
denied  the  accusation  when  Lenousky  naade 
It  before  the  magistrate;  and,  secoudly,  be- 
cause, on  the  day  following,  when  his  atten- 
tion was  called  to  It,  he  bad  declared  it  to 
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be  false.  At  the  time  the  offer  was  made  It 
was  objected  to,  for  tlie  reason  that  the  state- 
ment "was  made  during  a  legal  proceeding, 
when  the  accused  had  no  right  to  speak,  or 
at  least  was  not  bound  to  speak."  This  ob- 
jection was  overruled  by  the  learned  trial 
judge,  and  the  offer  admitted,  for  the  reason, 
as  given  by  him,  tlmt  the  statement  "was 
made  after  the  proceeding  had  ended  before 
the  magistrate."  The  single  error  assigned 
Is  that  "the  court  erred  In  admitting  In  evi- 
dence the  stenoigrapher's  notes  of  Lenousky's 
fstKtcment  made  In  the  mafrtstrato's  offlce." 

It  Is  by  no  means  certain  that  the  hearing 
was  over  at  the  time  Lenousky  made  his 
statement,  though  the  magistrate  testified 
that  It  was,  and  the  assistant  district  attor- 
ney corroborates  him  to  a  certain  extent. 
The  latter,  on  his  examination  In  chief  by 
tlie  commonwealth,  said:  "I  think  he  made 
It  after  the  hearing;"  but  on  cross-examina- 
tion the  following  occurred:  "Q.  The  com- 
monwealth had  rested  its  case?  A.  We 
called  all  the  witnesses  that  were  subpoe- 
naed. Q.  That  you  had?  A.  Yes,  sir.  Q. 
Then  you  suddenly  discovered  you  had  an- 
other witness?  A.  No,  sir;  he  volunteered 
this  statement  himself.  Q.  Then  you  dis- 
covered you  had  another  witness?  A.  Well, 
yes;  after  we  beard  this  statement"  If 
the  hearing  was  not  over,  the  silence  of 
Zorambo  and  his  failure  to  deny  Lenous- 
ky's  accusation  could  not  be  used  against 
him.  While  It  is  true,  as  a  rule,  that 
when  one  charged  with  a  crime  Is  at  full 
liberty  to  speak,  but  remains  silent  and 
makes  no  denial  of  the  accusation  by  word 
or  gesture,  his  silence  Is  a  circumstance  to 
be  taken  into  consideration  by  the  jury.  It 
is  equally  true  that  an  accused  at  a  judicial 
inquiry  into  his  guilt  may  hold  his  peace  In 
the  face  of  any  accusation  against  blm,  and 
his  silence  cannot  be  regarded  as  any,  not 
even  the  slightest,  evidence  of  his  guilt.  Et- 
tlnger  v.  C!ommonweaith,  98  Pa.  338;  Un- 
derliill's  Criminal  Eh-ldence,  {  122;  Whar- 
ton's Criminal  Evidence,  S  090;  Common- 
wealth T.  Kenney,  12  Mete.  235,  46  Am.  Dec. 
6T2.  Assuming,  as  the  learned  trial  judge 
did,  that  the  hearing,  as  a  matter. of  fact, 
was  over,  and  that  the  officers  of  the  law 
who  were  present  so  understood  the  situa- 
tion, and  felt  there  was  nothing  more  for  the 
magistrate  to  do  but  to  commit  the  prison- 
ers, the  question  to  be  determined  in  decid- 
ing whether  Zorambo's  silence  under  the  ac- 
cusation of  Lenousky  ought  to  have  been  left 
to  the  Jury  as  a  circumstance  against  him,  is, 
did  he  know  the  hearing  was  over,  or  had 
be  reason  to  believe  that  the  judicial  Inquiry 
was  still  going  on?  If  to  him  the  proceed- 
ings before  the  magistrate  had  not  ended, 
but  were  apparently  still  In  progress,  no 
tongue  that  be  could  understand  having  told 
him  they  were  over,  he  could  be  silent  laefore 
his  accuser,  and  bis  silence  could  no  more  be 
afterwards  used  against  him  than  If  he  had 
been  silent  when  the  hearing  had  been  actu- 


ally taking  place.  In  the  absence  of  proof 
that  he  knew  it  was  over,  the  only  fair  con- 
clusion to  be  drawn  which  is  consistent  with 
his  rights  Is  that  he  must  have  thought  it 
was  still  going  on.  It  Is  to  be  assumed  that 
though  a  foreigner,  speaking  and  understand- 
ing a  strange  language,  he  knew  he  was 
taken  with  Lenousky  before  the  magistrate 
for  a  hearing.  It  Is  further  to  be  assumed 
that,  except  when  witnesses  not  understand- 
ing English  were  being  examined,  the  pro- 
ceedings were  conducted  in  that  language,  of 
which  he  knew  nothing.  He  was  not  repre- 
sented by  counsel,  who  might  have  explained 
everything  to  him.  When  Lenousky  Insisted 
upon  making  a  statement,  not  a  word  was 
spoken  to  him  indicating  that  the  hearing  was 
over;  on  the  contrary,  just  as  all  prior  wit- 
nesses had  been  sworn,  so  an  oath  or  affirm- 
ation was  administered  to  I.«nousky,  and,  to 
all  appearances,  to  the  prisoner,  who  under- 
stood only  what  he  saw,  the  hearing  was  still 
proceeding.  The  scene  bad  not  changed,  and 
was  calculated  to  produce  on  his  mind  the 
same  Influence  at  the  end  as  had  existed  all 
through.  Commonwealth  v.  Harman,  4  Pa. 
26d.  But  a  moment  must  have  intervened 
between  the  .examination  of  the  last  witness 
formally  called  by  the  prosecution  and  the 
making  of  the  statement  by  Lenousky, 
which  was  not  addressed  to  Zorambo,  but 
made  to  the  magistrate,  and,  In  that  brief 
Interval,  Zorambo,  through  the  Interpreter, 
beard  and  understood  the  warning  given  by 
the  commonwealth's  officer  to  Lenousky  not 
j  to  speak,  which  It  can  hardly  I)e  seriously 
I  contended  he  ought  not  to  have  regarded  as 
applying  to  himself  as  well.  He  knew  from 
the  lips  of  authority  that,  If  be  spoke,  what- 
ever he  said  might  be  used  against  him  on 
his  trial  for  his  life,  and  he  heard  the  caution 
not  to  speak.  That  he  kept  silent  was  his 
right  as  at  the  time  he  must  have  under- 
stood it,  and  manifest  error  was  committed 
In  submitting  his  silence  to  the  jury  as  cir- 
cumstantial evidence  against  blm. 

That  the  prisoner,  on  the  day  following 
the  hearing,  declared  Lenousky's  statement 
to  be  untrue,  Is  urged  as  a  reason  why  It 
was  properly  admitted  in  evidence  because  it 
•showed  what  he  had  denied.  The  answer  to 
this  Is  that  Zorambo's  denial  of  the  truth  of 
Lenousky's  statement  was  CMislstent  with  his 
Innocence;  and,  if  simply  because  he  denied 
what  had  been  charged  against  him,  the 
commonwealth  ought  to  be  allowed  to  offer 
In  evidence  the  statement  as  to  what  he  had 
denied,  an  ex  parte  affidavit  of  the  most 
serious  import,  containing  the  gravest  accu- 
sation and  Imperiling  his  life,  would  prac- 
tically become  evidence  against  him.  for  It 
would  naturally  be  so  considered  by  the  jury, 
and  the  accused  would  be  denied  the  right 
guarantied  him  of  meeting  his  witnesses 
"face  to  face"  (Declaration  of  Rights,  art.  1, 
{  9),  and  of  having  his  counsel  cross-examine 
the  accusing  witness  In  his  presence.  How- 
ser  V.  Commonwealth,  51  Pa.  332.    Lenousky 
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waa  In  court  during  th«  trial,  and  could  have 
been  called  by  the  commonwealth  to  bear 
witness  against  the  accused  "face  to  face," 
If  he  knew  anything  that  the  Jury  ought  to 
have  known  from  him  connecting  the  accused 
with  the  crime  charged.  Neither  an  ex  parte 
affidavit  nor  a  deposition  regularly  taken  can 
be  substituted  with  us  for  testimony  "face 
to  face"  In  any  criminal  prosecution,  and  the 
successful  attempt  of  the  commonwealth  to 
do  so  In  the  present  case,  in  which  a  human 
life  is  Involved,  calls  for  a  reversal  of  the 
judgment 

Judgment  reversed,  and  a  venire  fadaa  de 
novo  awarded. 


WILLIAMSON  V.  OARPENTBB. 

(Supreme  Court  of  Pennsylvania.    March  9, 
1903.) 

REFORMATION  OF  DEBD— UISTAKB— 
BVIDBNCB. 

1.  The  evidence  necessary  to  reform  a  deed 
because  of  mistake  must  relate  to  the  time 
when  the  instrument  was  executed. 

2.  A  father  conveyed  two  lots  of  different 
alces  to  his  sons.  After  the  death  of  the  fa- 
ther the  grantee  of  one  of  the  sons  brought 
ejectment.  Defendant  alleged  a  nflstake  in  the 
descriptions  in  the  deeds.  There  was  evidence 
that  before  the  delivery  of  the  deed  the  father 
had  made  declarations  exactly  reversing  the  de- 
scriptions in  the  conveyances,  and  that  after  the 
conveyances  the  sons  occupied  the  premises  as  if 
the  descriptions  had  been  in  accord  with  the 
declarations  of  their  father.  Held  insufflcient 
to  justify  the  reformation  of  the  deeds. 

Appeal  from  Oourt  of  Ciommon  Pleaai 
Lackawanna  Connty;   Kelly,  Judge. 

Action  by  C.  H.  WUllamson  against  M.  H. 
Carpenter.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  DEAN,  FBLL,  BROWN, 
MBSTREZAT,  and  POTTBB,  JJ. 

J.  M.  Walker  and  Clarence  Ballentlne,  for 
appellant  Emll  Rosenberger,  John  F. 
Scragg,  and  Wlllard,  Warren  &  Knapp,  for 
appellee. 

PER  CUBIAM.  John  Koch,  deceased,  was 
the  owner  of  two  lots,  Nos.  57  and  58,  on 
east  side  of  Hyde  Park  avenue,  in  the  city 
of  Scranton.  He  had  two  sons,  Henry 
George  Koch  and  Henry  P.  Koch.  The  two 
lots  adjoin.  Bach,  In  the  regular  plan,  fronts 
66  feet  on  the  avenue.  The  father  desired 
to  convey  these  two  lots  to  his  sons,  but 
not  by  an  equal  division  of  the  land;  so  on 
same  day,  October  24,  1874,  he  delivered  to 
each  son  a  deed— one  to  Henry  George  for 
lot  No.  57  and  25  feet  additional,  and  one  to 
Henry  F.  for  41  feet  front  of  lot  No.  58  on 
Hyde  Park  avenue.  Both  deeds  were  duly 
recorded.  It  was  alleged  by  defendant  that 
the  father  made  a  mistake  in  the  description 
in  the  respective  deeds;  that  the  land  he  con- 
vyed  to  Henry  Gfeorge  was  the  land  he  in- 
tended to  convey  to  Henry  F.,  and  that  the 
land  conveyed  to  Henry  F.  was  what  he  in- 
tended to  convey  to  Henry  George.    It  waa 


sought  In  thlB  suit  In  effect  to  reform  the 
deeds. 

There  was  evidence  that  the  father,  before 
the  delivery  of  the  deeds,  by  declarations  to 
others,  expressed  an  intention  exactly  re- 
versing the  description  In  the  conveyances  to 
the  two  sons.  There  was  also  evidence  that 
the  sons,  after  the  conveyance,  occupied  the 
property  exactly  as  If  the  father  had  con- 
veyed according  to  that  expressed  intention. 
This  last  evidence  lost  most,  if  not  all,  of 
its  significance,  from  the  further  fact  that 
their  occupation  after  the  deeds  was  Juat  the 
same  as  before  their  date. 

The-  measure  and  character  of  evidence 
necessary  to  reform  a  deed  on  the  ground  of 
mistake  has  been  so  long  firmly  settled  that 
it  would  be  a  waste  of  time  to  cite  anttaori- 
tles.  It  must  be  clear,  precise,  and  in- 
dubitable, of  such  character  as  would  move 
a  chancellor  to  reform  a  written  instrument: 
not  of  such  character  as  might  induce  a 
jury  to  reform  It;  and  it  must  relate  to  the 
time  when  the  instrument  was  executed. 
Ahlbom  V.  Wolff,  118  Pa.  242,  11  AtL  799; 
Boyertown  Nat  Bank  v.  Hartman,  147  Pa. 
668,  28  AtL  842,  80  Am.  St  Rep.  758.  The 
evidence  of  the  father's  Intention  before  the 
deeds  were  made,  when  met  by  the  contradic- 
tion in  the  deeds,  only  proves  that  he  -chan- 
ged his  mind,  not  that  he  failed  to  express 
it  as  finally  resolved  upon  the  day  the  deeds 
were  made.  We  think  the  learned  judge  of 
the  court  below  was  clearly  right  when  he 
held  that  the  evidence  of  mistake  or  accident 
In  the  description  did  not  come  up  to  the 
measure  of  proof  laid  down  without  varia- 
tion in  all  authorities. 

The  other  assignments  of  error  have  no 
merit  requiring  special  notice.  They  are  all 
overruled,  and  the  judgment  la  affirmed. 


DIVER  V.  SINGER  MFO.  CO. 

(Supreme  Court  of  Pennsylvania.    Mardi  23, 

1903.) 

INJURY   TO   BMPLOYft-BVIDENCa. 
1.  In  an  action  by  an  employe  for  damages 
caused  by  injuries  received  from  slipping  on  a 
floor  in  her  employer's  store,  evidence  Aefd  In- 
sufficient to  justify  a  verdict  for  plaintiff. 

Appeal  from  Court  of  Common  Pleas;  Phil- 
adelphia County. 

Action  by  Annie  W.  Diver  against  the 
Singer  Manufacturing  Company.  Judgment 
for   plaintiff,   and   defendant   appeals.     Be- 

Argued  before  MITCHELL,  DEAN,  FELL. 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

A.  T.  Freedley  and  Arthur  B.  Eaton,  for 
appellant.    Maxwell  Stevenson,  for  appellee. 

FELL,  J.  The  plaintiff  slipped  and  fell  on 
a  floor  In  her  employer's  store.  The  room  In 
which  she  was  working  was  a  large  room, 
lighted  by  three  skylights,  and  was  used  bj 
the  clerks  and  as  a  showroom.    It  was  near 
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tbe  middle  of  the  building,  and  there  was  a 
clear  passageway  through  It  10  feet  wide, 
extending  from  the  front  to  the  rear  room. 
Tbe  floor  was  of  Virginia  pine,  and  was 
dressed  with  a  preparation  of  oil  commonly 
used  on  floors  of  the  same  kind.  It  had  been 
cleaned  and  the  dressing  applied  on  Satur- 
day afternoon  after  the  store  was  closed,  and 
had  been  nibbed  carefully,  so  that  the  floor 
would  dry.  When  the  store  was  opened  on 
Monday  morning,  it  was  examined  and  found 
to  be  bard  and  dry.  There  was  nothing  un- 
usual about  the  floor,  or  the  manner  in  which 
It  was  cared  for.  The  dressing  -was  of  a 
kind  In  common  use,  and  was  applied  in  the 
usual  way.  The  floor  bad  been  dressed  In 
the  same  mnnner  a  month  before,  and  had 
been  used  by  the  plaintiff  and  others  with- 
out accident.  The  passageway  In  which  the 
plaintiff  fell  was  unobstructed  and  thorough- 
ly ligbted,  and  there  appears  to  have  been 
only  the  usual  danger  in  the  use  of  oiled  or 
opllshed  floors. 

'To  entitle  the  plaintiff  to  recover.  It  was 
necessary  that  she  should  show  some  specific 
act  of  negligence  on  the  part  of  the  defend- 
ant, or  the  existence  of  conditions  so  obvi- 
ously dangerous  as  to  amount  to  evidence 
from  which  an  inference  of  negligence  would 
arise./  Steams  v.  Ontario  Spinning  Co.,  184 
Pa.  519,  89  Atl.  292,  39  L.  R.  A.  842,  63  Am. 
St.  Rep.  807;  East  Bnd  Oil  Co.  v.  Penna. 
Torpedo  Co.,  190  Pa.  350,  42  Atl.  707;  Spees 
V.  Boggs,  198  Pa.  112,  47  Atl.  8T5,  52  L.  R.  A. 
A33,  82  Am.  St.  Rep.  792.  The  plaintiff  had 
worked  in  the  room  a  half  hour  before  she 
fell.  She  testified:  "As  I  crossed  the  room, 
I  turned  to  one  of  the  ladles  and  said:  1 
am  In  such  a  hurry.  I  have  so  much  work 
to  do,  and  I  am  feeling  so  well.'  And  Just 
as  I  crossed  the  room,  my  feet  slipped  from 
under  me."  This  was  the  only  testimony  as 
to  the  way  In  which  the  accident  happened, 
and  it  appeared  from  the  testimony  of  her 
witnesses  that  it  was  obvious  to  any  one 
that  the  floor  had  been  newly  dressed,  /it 
was  not  negligence  to  have  an  oiled  floor  in 
the  room.  The  ordinary  usage  of  the  busi- 
ness was  followed,  both  as  to  the  character 
of  the  floor,  and  the  manner  in  which  It  was 
cared  for.  This  was  the  test  of  negligence. 
Titus  V.  Bradford,  etc.,  R.  Co.,  136  Pa.  618, 
20  Atl.  517,  20  Am.  St.  Rep.  944./  The  argu- 
mentative statement  by  the  plaintiff  that, 
when  she  fell,  her  dress  was  spoiled  by  the 
oil  she  fell  In,  does  not  sustain  the  allega- 
tion that  the  floor  had  been  carelessly  or  neg- 
ligently dressed.  She  did  not  say  that  there 
was  loose  oil  on  the  floor,  and  no  witness  sug- 
gested this,  and  all  the  testimony  was  to  the 
contrary.  Some  of  the  dressing  may  have 
remained  on  the  surface  of  the  floor,  and  been 
transferred  to  her  dress  by  the  force  of  her 
fall.  Even  if  the  empioyC  who  oiled  the  floor 
applied  too  much  dressing,  or  failed  to  rub 
It  thoroughly,  his  neglect  would  not  make 
the  defendant  responsible  for  injuries  sus- 
tained by  another  employ^  who  had  the  full- 


est opportunity  to  observe  the  condition  of 
the  floor. 

The  Judgment  is  reversed,  and  Judgment  is 
now  entered  for  the  defendant 


CITY  OF  PHILADELPHIA,  to  Use  of  Mc- 
FARLAND,  v.  McLINDEN  et  al. 

(Supreme  Court  of  Pennsylvania.    March  23, 

1903.) 

MUNICIPAL   CORPORATIONS— ACTION    ON   CON- 
TRACTOR'S BOND— DEFENSES. 

1.  In  an  action  by  the  city  of  Philadelphia  on 
the  bond  of  a  municipal  contractor,  eiven  un- 
der ordinance  of  March  90,  1886,  to  the  use  of 
the  men  employed  on  the  work,  it  is  no  defense 
that  the  use  plaintifTs  are  day  laborers. 

2.  It  is  no  defense  to  an  action  on  the  bond 
of  a  manicipal  contractor  that  the  city  paid  the 
contractor  after  notice,  as  the  city  was  under 
no  obligation  to  pay  the  laborers,  nor  to  see  that 
they  were  paid. 

3.  It  is  no  defense  to  an  action  on  a  municipal 
contractor's  bond  that  the  contract  was  in  -no- 
lation  of  the  law  forbidding  the  employment  of 
alien  labor. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  dty  of  Philadelphia,  to  the 
use  of  Joseph  McFarland,  assignee  of  Jerry 
I.ianno  and  others,  against  James  McLInden 
and  the  Union  Sniety  &  Ouaranty  Company. 
Judgment  for  plaintiff  for  want  of  sufllcient 
affidavit  of  defense,  and  defendants  appeal. 
Affirmed. 

The  Union  Surety  Company  filed  an  affi- 
davit of  defense,  which  was  in  part  as  fol- 
lows: "Deponent  is  advised,  so  believes,  and 
here  avers  that  neither  the  plaintiff,  the  use 
plaintiff,  Joseph  McFarland,  nor  any  of  the 
assignors  of  the  said  Joseph  McFarland,  fur- 
nished any  labor  and  material  in  furtherance 
of  the  contract  mentioned  In  plaintiff's  stater 
ment,  and  contracted  with  said  McLInden  as 
contemplated  by  the  said  ordinance  of  coun- 
cils and  the  bond  In  suit  but  that,  on  the 
contrary,  the  said  assignors  ot  the  said  Mc- 
Farland, the  use  plaintiff,  were  nothing  more 
or  less  than  general  laborers  and  employes 
of  the  said  McLInden,  and  were  not  contrac- 
tors with  him  for  the  work  and  labor  men- 
tioned in  the  statement:  and  that  the  bond 
in  suit  was  not  intended  to  and  does  not  cov- 
er the  various  claims,  or  any  of  them,  for 
which  suit  is  brought.  Deponent  is  advised, 
so  believca,  and  here  avers  that  the  persons 
contemplated  by  the  said  ordinance  and  the 
bond  In  suit  are  citizens  of  the  United  States, 
and  that  by  the  act  of  assembly  of  June  25, 
1S05  (P.  L.  269),  none  but  such  citizens  were 
entitled  to  be  employed  as  laborers,  work- 
men, or  contractors  upon  the  work  in  ques- 
tion so  as  to  be  protected  by  the  said  bond. 
Deponent  Is  Informed,  so  believes,  and  here 
avers  that  neither  the  plaintiff  nor  the  use 
plaintiff  is  or  are  entitled  to  recover  in  the 
action  brought  without  averring  in  the  state- 
ment of  claim  that  the  laws  of  Pennsylvania 
and  the  ordinances  of  councils  were  compiled 
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wltb,  nnd  tbat  the  labor  for  -which  salt  is 
brought  was  contracted  for  wltb  citizens  of 
the  United  States.  The  statement  does  not 
set  forth  these  facts.  Deponent  is  informed, 
so  bellereB,  and  here  avers  that  none  of  the 
parties  mentioned  in  the  said  statement  as 
performing  the  labor  sued  for  was  such  a 
citizen  as  required  \>j  the  said  act  of  assem- 
bly. Deponent  further  avers  that  the  said 
defendant  and  surety,  the  Union  Surety  & 
Guaranty  Company,  upon  receipt  of  notice 
of  the  claims  in  suit,  called  upon  and  de- 
manded of  the  plaintiff  that  the  money  it 
then  had  on  hand,  and  which  was  due  tbe 
said  McLlnden,  be  applied  to  tbe  payment  of 
said  claims,  or  should  be  paid  to  the  said 
surety  company  tbat  the  same  might  be  so 
applied  if  required  by  law;  and  that  the 
plaintiff  declined  said  request,  and  paid  said 
money  to  said  McLlnden,  although  it  had  on 
hand  suffldent  to  pay  said  claims  In  suit"  In 
a  supplementary  affidavit  of  defense  tbe 
Union  Surety  &  Guaranty  C!ompany  aver- 
red: "Deponent  is  informed,  and  so  believes, 
tbat  the  use  plaintiffs  named  in  tbe  plalntUTs 
statement  of  his  cause  of  action  were  gen- 
eral employes  and  laborers  employed  by  said 
James  McLlnden,  and  your  deponent  is  in- 
formed, so  believes,  and  here  avers  that  none 
of  the  said  parties  mentioned  in  said  state- 
ment as  performing  the  labor  sued  for  was  a 
citizen  of  tbe  United  States,  as  required  by 
the  ordinance  of  councils  as  of  December  16, 
1896,  a  copy  of  which  Is  hereto  attached  and 
made  part  of  this  affidavit" 

Argued  before  MITCHELL,  DEAN,  PBLI* 
BROWN,  MESTHEZAT,  and  POTTER,  JJ. 

Alex.  Simpson,  Jr.,  and  David  J.  Myers, 
Jr.,  for  appellants.  Eugene  Raymond,  for  ap- 
pellee. 

•PELL,  J.  This  action  is  by  the  city  of 
Philadelphia,  to  the  use  of  a  number  of  per- 
sons who  were  employed  as  day  laborers 
in  grading  streets.  It  is  founded  on  two 
bonds  (Included  in  the  same  action  by  agree- 
ment of  the  parties)  given  to  the  city  by  the 
contractor  and  his  surety  to  secure  the 
prompt  payment  of  all  amounts  due  "for  la- 
bor and  materials  furnished  and  supplied  or 
performed  In  and  about  the  work."  The 
work  was  done  in  accordance  wltb  the  con- 
tract, and  the  contractor  was  paid  in  full  "by 
the  city.  The  surety  notified  the  city,  at  a 
time  when  the  amount  due  the  contractor 
exceeded  the  amount  of  tbe  claims  for  labor, 
not  to  pay  the  balance  due  him  until  be  had 
paid  the  claimants.  This  notice  was  disre- 
garded by  the  city.  Three  grounds  of  de- 
fense were  presented  by  the  affidavit  filed  by 
the  surety:  (1)  That  the  use  plaintiffs,  be- 
ing day  laborers,  were  not  entitled  to  the 
protection  of  the  bond;  (2)  that  the  surety 
was  released  because  of  the  payment  to  the 
contractor  by  tbe  city  after  notice;   @)  that 


the  laborers  were  aliens,  employed  by  the 
contractor  in  violation  of  the  act  of  aasembly 
of  June  25,  1895  (P.  L.  269),  and  of  tlie  ordi- 
nance of  December  16, 1886,  and  of  tlie  terms 
of  the  contract 

The  ordinance  of  March  30,  1896,  provides 
that  all  persona  entering  Into  contracts  with 
tbe  city  for  the  construction  or    repair  of 
public  works  shall  give,  in  addition  to  tbe 
usual  bond  for  tbe  faithful  performance  of 
the  work,  another  bond  wltb  tbe  condition 
tliat  they  shall  pay  all  persons    supplying 
them  with  labor  or  materials;  and  it  author- 
izes such  persons  to  bring  suit  in  the  name 
of  tbe  city  for  their  lienefit  against  a  de- 
faulting contractor  and  his  surety.     The  pow- 
er of  the  city  to  exact  the  additloiial  bond 
was  upheld  in  Philadelphia  T.  Stewart,  195 
Pa.  309,  45  Atl.  1093,  in  which  it   was  de- 
cided that  the  condition  was  not  ultra  vires 
and  contrary  to  public  policy,  as  it  was  the 
right  of  the  city  to  protect  Itself  against  tbe 
risk  of  defective  materials  and  workmanship 
in    the    construction    of   its    public    works, 
against  which  there  is  no  right  of  lien,  by 
exacting  assurance  from  the  contractor  that 
he  will  pay  tlie  debts  which  he  incurs.     It  is 
now  argued  in  support  of  the  defendant's 
first  contention  that  as  the  purpose  of  the 
ordinance  and  bond  is.  to  give  to  tbose  sup- 
plying materials  and  labor  the  same  protec- 
tion they  would  have  if  the  supply  lutd  been 
to  a  private  party,  the  construction  which 
precludes  a  mechanic  or  laborer  from  main- 
taining a  mechanic's  lien  should  be  adopted, 
and  tbat  it  should  be  held  tbat  one  who  per 
forms  labor  is  not  within  the  intent  of  the 
ordinance  or  of  the  bond  given  to  carry  out 
its    provisions.    This    contention    caimot   be 
sustained.    The  municipal  policy  was  to  pro- 
tect the  city  by  securing  tbe  claims  of  those 
who  furnished  materials  or  labor,-  and  tbe 
language  of  the  bond  to  pay  tbose  who  pe^ 
formed  labor  is  too  clear  to  admit  of  doubt 

The  notice  not  to  pay  the  contractor  would 
have  exonerated  the  surety  if  the  payment 
was  one  which  tbe  city  ought  to  have  with- 
held; but  it  was  not  The  city  was  under  no 
obligation  to  pay  the  claimants,  nor  to  see 
that  they  were  paid.  They  had  no  claim  up- 
on the  fund  in  its  possession  which  could  be 
enforced,  and  the  city  could  not  retain  the 
money  in  order  tbat  the  creditors  of  the  con- 
tractor or  his  surety  could  reach  It  by  any 
process.  Lesley  v.  Kite,  192  Pa.  268,  43 
Atl.  959.  The  city  had  no  direct  financial  in- 
terest in  the  bond,  for,  although  it  was  a 
nominal  plaintiff,  it  was  merely  a  trustee 
for  those  who  might  become  beneficially  in- 
terested. Philadelphia  v.  Stewart,  201  Pa. 
526,  51  AtL  348.  It  is  equally  clear  tbat  tbe 
surety  cannot  set  up  the  violation  of  the  lav 
and  of  the  contract  forbidding  the  employ- 
ment ot  alien  labor  by  its  principal  as  a  de- 
fense in  an  action  on  tbe  l)ond. 

Tne  judgment  is  affirmed. 
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iniiLKR  T.  CURE  et  al. 

iSupreme  Court  of  Pennsylyania.     March  9, 
1903.) 

EUECTHBNT— INSTRUCTIONS— B0UNDABIB8 
—PROVINCE  OP  COURT  AND  JURY. 

1.  Where,  in  un  actiou  to  determine  the  bonnd- 
aries  of  land,  the  existence  of  a  natural  object 
is  clearly  proven,  an  instruction  that  it  corre- 
Rponds  to  the  description  in  the  writing,  and 
that  the  jury  should  so  find,  is  properly  given. 

2.  A  deed  called,  as  one  of  th€  boundaries  of 
the  land  reserved,  for  an  "outcrop  of  the  con- 
glomerate rock."  There  was  a  conspicuous 
ledge  of  such  rock,  over  1,000  feet  in  length, 
ivhich  closed  the  boundaries  of  the  reservatJon. 
Held  not  error  to  instruct  that  this  ledge  was 
the  boundary  called  for,  though  there  was  a 
small,  inconspicuous  ledge  of  the  same  rock, 
about  200  feet  long,  which  did  not  close  up  the 
Imiindary,  and  which  was  a  spur  from  the  large 
letiKe. 

Appeal  from  Court  of  Common  Pleaa,  Lack- 
awanna County;  Newcomb,  Judge. 

Action  by  W.  O.  Sillier  against  John  Cure 
and  George  W.  Cramer.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  DEAN,  FELL.  BROWN, 
.MESTBEZAT,  and  POTTER,  JJ. 

A.  A.  Vosburg,  S.  B.  Price,  and  C.  W.  Daw- 
son, for  appellant  W.  S.  Dlehl,  for  appel- 
lees 


PER  CURIAM.  This  was  an  ejectment  for 
about  18  acres  of  land  in  the  borough  of 
Blakely,  Lackawanna  county.  Both  parties 
claimed  under  one  Hartwell,  who  on  Decem- 
ber 19,  1882,  conveyed  by  written  agreement 
to  plaintiff  a  tract  of  110  acres,  but  excepting 
and  reserving  thereout  all  that  portion  on 
the  east  comer  bounded  on  two  sides  by  the 
Oakley  and  Sherrard  lands,  and  tben  follows 
this  language:  "And  on  the  remaining  sides 
by  the  outcrop  of  the  conglomerate  rock." 
Afterwards  this  piece  reserved  was,  on  June 
2,  188S.  conveyed  by  almost  exactly  the  same 
description  to  defendants.  When  Hartwell 
■  conveyed  to  Miller,  they  went  upon  the  land 
and  Tlewed  Its  boundaries.  There  was  a 
ledge  about  50  feet  high,  of  what  wds  undls- 
putedly  the  conglomerate  rock,  extending  for 
1,300  feet,  almost  up  to  the  Oakley  lot.  Sev- 
eral rods  east  of  this  there  was  another  small 
ledge,  apparently  a  spur  from  the  larger 
led^e,  but  it  only  extended  about  200  feet. 
and  did  not  nearly  reach  the  Oakley  and 
Sherrard  land.  The  identity  of  the  boundary 
rock  in  the  contract  with  that  on  the  g^round 
gave  rise  to  th«  dispute.  If  the  boundary 
meant  in  the  writing  was  the  large  ledge, 
the  reservation  contained  about  18  acres;  if 
the  small  ledge,  only  A^>. 

The  coart  decided  that  the  large  ledge 
was  meant  by  the  description,  which,  of 
course,  gave,  the  verdict  to  defendants.  It 
is  argued  that  the  court  erred  in  not  leaving 
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tills  question  to  the  jury.  In  nearly  all  cases 
where  there  Is  a  dispute,  the  identity  of  a 
monument  on  the  ground  with  that  in  the 
deed,  contract,  or  survey  Is  a  question  for 
the  Jury;  but  there  are  exceptions.  Where 
the  existence  of  a  natural  or  arUfldal  object 
on  the  ground  is  undoubtedly  proven  or  ad- 
mitted, the  court  may  say  to  the  Jury  that  it 
corresponds  to  the  description  in  the  writing, 
and  they  should  so  find.  Where  there  is 
doubt  as  to  its  identity,  or  conflicting  evi- 
dence, it  is  clearly  a  question  of  fact  for  the 
Jury.  Here  the  writing  called  for  the  outcrop 
of  the  conglomerate  rock.  The  fifty-foot 
ledge,  obviously,  was  the  real  outcrop  of  that 
rock.  It  was  plainly  in  sight  when  Hartwell, 
t{>e  grantor,  and  Miller,  the  grantee,  were  de- 
termining the  boundary  to  be  written  in  the 
contract.  Hartwell  testified  that  was  the 
only  outcrop  he  saw,  and  the  one  be  tried  to 
insert  in  the  contract  It  was  about  1,300 
feet  in  length,  and  closed  the  boundaries  of 
the  reservation.  While  there  was  evidence 
of  the  small  ledge,  and  that  its  composition 
was,  geologically,  conglomerate  rock.  It  was 
Inconspicuous,  and  a  mere  spur  from  the 
large  ledge,  which  was  the  real  outcrop  of 
the  conglomerate.  Besides,  It  was  only  about 
200  feet  long,  and  did  not  reach  to  close  up 
the  boundary  to  either  the  Stewart  or  Sher- 
rard lots.  We  think  the  court  was  right  in 
holding  that,  on  the  undisputed  evidence,  the 
description  in  the  contract  could  be  applied 
only  with  certainty  to  the  large  ledge,  and 
could  not  except  on  merest  conjecture,  be  ap- 
plied to  the  small  one,  and  therefore  proper- 
ly directed  a  nonsuit. 
The  Judgment  is  affirmed. 


LUTZ  et  al.  v.  ROYAL  INS.  00.  OF  LIVER- 
POOL. 

(Supreme  Court  of  Pennsylvania.     Feb.   23, 
1903.) 

FIRS  INSURANCE— ACTION  ON  POLIOT-^ 
DEFENSES. 

1.  In  an  action  on  an  insurance  policy  cov- 
ering photographic  supplies  there  was  evidence 
of  a  provision  that  the  policy  should  be  void  if 
there  was  kept  on  the  premises  gunpowder  or 
other  explosives.  It  was  customary  for  dealers 
in  photographic  supplies  to  sell  small  packages 
of  flashlight  powder,  but  not  to  manufacture  it 
on  the  premises.  It  appeared  that  the  firm 
manufactured  it  in  a  portion  of  the  building 
which  they  occupied,  without  the  knowledge  of 
the  insurance  company.  Held,  that  a  binding 
instruction  for  defendant  should  have  been 
given. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
addphia  County;   Wiltbank,  Judge. 

Action  by  Francis  A.  R.  Lutz  and  others 
against  the  Royal  Insurance  Company  of 
Liverpool.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT.  and  POTTER,  JJ. 
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Henry  P.  Brown  and  Thomas  W.  Barlow, 
for  appellant.  8.  Edwin  Megargee  and  E. 
Hunn  Hanson,  for  appellees. 

DEAN,  J.  Tbe  policy  Issued  by  defend- 
ant to  plaintiffs  on  which  this  suit  was 
brought  is  dated  January  4,  1900,  and  Indem- 
nifies plaintiffs  In  sum  of  $3,000  for  one  year 
against  loss  by  fire  on  building  No.  123  South 
Eleventh  street.  In  Philadelphia.  It  was  a 
renewal  of  a  one-year  policy  on  same  build- 
ing issued  January  4,  1890.  After  the  first 
policy  was  Issued,  in  July,  1899,  plaintiffs 
let  three  of  the  floors  to  the  Thomas  H.  Mc- 
Collin  Company,  a  company  engaged  in  tbe  | 
business  of  dealing  in  photographic  supplies, 
and  that  company  continued  as  tenants  down 
to  March  22,  1900,  at  which  date  there  w^s 
an  explosion.  Immediately  followed  by  a  fire,  j 
which  destroyed  the  building.  Charles  War-  | 
ren,  who  was  an  employs  of  the  McGollin 
Company,  and  mixed  explosives  for  that  com- 
pany, was  on  the  fifth  floor,  at  work,  at  the 
time  of  the  explosion,  and  was  killed.  Among 
other  articles  used  In  the  photograph  business 
and  sold  by  the  company  was  a  flashlight 
powder  called  "Blitz  Fulver,"  a  high  ezplo- 
slye.  The  company  not  only  dealt  in  and 
sold  this  powder,  but  also  manufactured  It 
on  the  floor  occupied  by  It.  For  the  greater 
part,  the  policy  was  on  the  usual  printed 
foini  of  the  company,  and  among  other  print- 
ed conditions  Is  the  following:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall 
be  void  •  •  •  if  (any  usage  or  custom  of 
trade  to  the  contrary  notwithstanding)  there 
be  kept,  used  or  allowed  on  the  above  de- 
scribed premises  •  *  *  gunpowder  ex- 
ceeding 25  pounds  In  quantity,  naphtha,  ni- 
troglycerine or  other  explosives,"  etc.  In  ad- 
dition to  this  printed  condition,  there  was  tbe 
typewritten  provision:  "Privilege  to  be  oc- 
cupied as  at  present  or  for  piuposes  not  more 
hasardouB."  It  was  customary  for  dealers 
in  photographic  supplies  In  Philadelphia  to 
put  up  and  sell  In  small  packages  the  flash- 
light powder  called  "Blitz  Pulver."  It  was 
not  customary  for  dealers  to  manufacture  It 
on  tbe  premises  where  sold. 

The  insurance  company  refused  to  pay  the 
loss,  on  the  ground  that  the  conditions  quot- 
ed had  been  violated,  and  thereupon  this  suit 
was  brought.  At  the  trial  but  few  other  ma- 
terial facts  appeared  than  those  already  stat- 
ed. The  defendant  requested  the  coiu:t  to 
charge  the  jury  In  Its  second  and  third  writ- 
ten points  as  follows:  "If  the  Jury  believe 
that  an  explosive  was  manufactured  on  the 
premises  In  question  at  the  time  of  the  ex- 
plosion, this  was  contrary  to  the  contract 
of  insurance,  and  avoided  the  policy,  and 
there  can  be  no  recov^y  thereon.  Answer. 
For  answer  to  that  point  I  refer  you  to  my 
general  charge."  "Under  all  the  evidence  in 
the  case  the  verdict  of  tbe  Jury  must  be  for 
defendant    Answer.  That  point  I  refuse." 


Although  .the  learned  Judge  of  the  court 
below  left  it  as  a  question  of  fact  for  the  jmy 
to  find  whether  the  McCollin  Company  was  at 
tbe  time  manufacturing  the  flashlight  pow- 
der, the  evidence  that  It  was  was  practically 
undisputed,  and  he  says  "It  would  seem  that 
there  could  be  no  question"  about  it.  He 
really  might  very  properly  have  instructed 
them  that  the  fact  was  established.  So  we 
shall  treat  it  as  a  fact,  the  same  as  if  found 
by  the  Jury.  The  court's  reference  to  lt» 
general  charge  on  the  subject  embraced  in 
the  second  point  Is  thus  stated:  "If  yon  find 
that  the  ordinary  conduct  of  the  business  in 
which  the  Thomas  H.  McCoUIn  Company 
was  engaged  at  the  time  the  risk  was  accept- 
ed by  the  insurance  company  Involved  the 
manufacture  of  flashlight  powder,  and  it,  on 
the  flrst  point,  under  my  instructions,  you 
find  in  favor  of  the  plaintiff,  then  your  ver- 
dict should  be  for  the  plaintiff.  If  the  ordi- 
nary course  of  the  business,  however,  was 
that  it  Involved  dealing  in  flashlight  iwwder. 
and  did  not  Involve  its  manufacture,  then  I 
instruct  you  that  an  explosive  was  kept,  used, 
or  allowed  on  the  premises,  contrary  to  tbe 
provisions  of  the  policy,  and  that  In  such  case 
your  verdict  should  be  for  the  defendant" 
This,  although  not  a  peremptory  negative  or 
oflirmative,  is  a  very  clear  answer,  fully  re- 
sponsive to  the  points.  There  was  a  verdict 
for  plaintiffs,  and  defendant  appeals,  and 
complains  of  the  answers  to  the  two  points  as 
error. 

Counsel  for  appellees  here  rely  on  Citizens' 
Ins.  Co.  V.  McLaughlin,  53  Pa.  485,  and  Lan- 
caster Silver  Plate  Co.  v.  Fire  Ins.  Co.,  170 
Pa.  151,  32  Atl.  613,  for  the  law  vlndlcatinc; 
this  instruction.  We  think  there  is  a  clear 
custiuctiou  in  the  facts  between  those  cases 
and  this.  In  both  cases  cited — one  a  leather 
factory,  the  other  a  silver-plate  factory— the 
prohibited  articles,  benzole  and  gasoline, 
were  m  constant  use  in  the  manufacture  of 
the  product  of  the  factories,  and  absolutely 
necessary  in  small  quantities  to  carrying  on 
the  business.  We  held  that,  if  the  use  was  a. 
necessary  one  in  carrying  on  the  business,  it 
must  be  presumed  that  the  intent  of  tbe  par- 
ties was  to  insure  the  subject  of  the  contract 
as  it  then  existed,  and  as  it  would  continue 
to  be  during  the  life  of  tbe  policy,  notwith- 
standing tbe  printed  condition.  In  this  case, 
as  the  learned  judge  said  to  the  Jury,  there 
was  no  "direct  evidence"  that  the  insurance 
company  knew  that  the  McCollin  Company 
was  manufacturing  its  own  flashlight  pow- 
der on  the  premises  when  ^e  policy  was  is- 
sued. Under  tbe  evidence  it  might  fairly  be 
presumed  that  the  photograph  supply  com- 
pany dealt  in  that  article,  and  kept  it  in 
small  quantities  for  sale  on  the  premises. 
But,  as  mere  is  no  presumption  from  the  na- 
ture of  the  business  and  the  subject  of  the 
contract  that  the  insurance  company  knew 
it  was  .ilso  manufactured  on  the  premises, 
the  burden  was  on  plaintiffs  to  establish  by 
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satisfactory  evidence  that  the  company  ac- 
tually did  know.,  It  might  be  presumed  to 
know  the  ordinary  methods  and  customs  of 
such  dealers  and  Just  here  comes  In  the 
question,  what  was  the  custom?  Not  one 
dealer  or  manufacturer— and  a  number  were 
called— testified  that  It  was  a  necessary  or 
usual  part  of  the  business  of  a  dealer  in 
photographic  supplies  to  manufacture  flash 
powder  on  the  premises  where  sold.  On  the 
contrary,  the  evidence  was  that  It  was  nei- 
ther usual  nor  necessary,  the  custom  of  deal- 
ers being  to  buy  It  of  manufacturers,  whose 
factories  were  generally  located  In  the  sub- 
urbs of  the  city.  In  small  quantities,  then 
put  up  and  sell  It  In  small  half-ounce  pack- 
ages. Not  a  single  witness  except  McCoUln 
testified  It  was  customary  for  tlie  dealer  to 
manufacture  the  powder,  and  the  substance 
of  his  testimony  is  that  it  was  his  custoin 
to  do  it  The  testimony  wholly  failed  to 
show  such  custom,  hence  there  could  be  no 
inference  that  the  Insurance  company  knew 
of  a  cnstom  which  did  not  exist.  Nor  Is 
there  any  evidence,  direct  or  indirect,  that  It 
knew  as  a  fact  at  the  date  of  the  contract 
that  the  McColUn  Company  manufactinred 
the  powder  upon  the  premises. 

Was,  then,  the  building  at  the  date  of  the 
explosion  and  fire  occupied  "for  a  purpose 
more  hazardous"  than  at  the  date  of  the  pol- 
icy? Aa  before  noticed  from  the  subject 
of  the  contract,  it  would  be  fairly  presumed 
that  the  Insurance  company  knew,  or  ought 
to  have  known,  that  a  dealer  In  photograph- 
ic supplies  kept  on  the  premises  and  sold 
small  quantities  of  flashlight  powder,  but 
there  is  no  presumption,  and  no  evidence, 
that  the  insured  knew  he  manufactured  It 
there.  Then,  did  the  use  of  the  premises  for 
manufacture  increase  the  hazard,  within  the 
typewritten  condition  of  the  policy?  Flash- 
light powder  is  composed  of  quite  a  number 
of  chemical  materials,  which,  when  com- 
pounded in  certain  proportions,  it  Is  testified 
by  chemists,  become  a  high  explosive.  It 
scarcely  needed  further  proof  that  the  bring- 
ing together  in  one  room  of  a  number  of 
materials  which  separately  were  compara- 
tively harmless,  yet  together  made  a  high  ex- 
plosive, greatly  Increased  the  peril  of  fire 
from  explosion,  though  further  evidence  on 
that  point  by  manufacturers  and  others  was 
given.  One  manufacturer  (Buchanan)  testi- 
fied that  he  had  stopped  manufacturing  it 
altogether  because  there  were  too  many 
coroner's  Juries  to  keep  It  up  In  his  estab- 
lishment There  was  other  testimony  to  the 
same  effect,  and  there  was  none  to  the  con- 
trary. The  case  was  well  and  carefully  tried 
on  the  theory  adopted  by  the  learned  Judgo 
of  the  court  but  In  our  view,  there  was  not 
sufficient  evidence  to  support  it  The  de- 
fendant's second  and  third  points  should 
have  been  affirmed  without  qualification. 

The  Judgment  Is  therefore  reversed,  and 
Judgment  entered  for  defendant 


STATE  T.  BATON. 

(Sni^eme  Judicial  Oonrt  of  Maine.    Feb.  5, 

1908.) 

INTOXICATING  LIQUORS  —  ILLBdAL.  SALES- 
KNOWLEDGE  AND  BELIEF— INTENT. 

1.  If  a  person,  other  than  those  having  stat* 
ntory  authorization,  sells  liquors  which  are  in 
fact  intoxicating,  but  which  he  believes  and 
has  good  reason  to  believe  are  not  intoxicat- 
ing, he  nevertheless  violates  the  statute  pro- 
hibiting the  sale  of  intoxicating  liquors,  and  is 
subject  to  the  statutory  punishment  therefor. 
The  prohibition  is  not  limited  to  knowinsly 
selling  without  authoill?.  It  is  absolute,  with- 
out exception. 

(Official.) 

Exceptions  from  Supreme  Judicial  Ciourt, 
Franklin  County. 

Clarence  Baton  was  convicted  of  a  sale 
of  intoxicating  liquors,  and  excepts.  Excep- 
tions overruled. 

The  defendant,  after  conviction,  was  al- 
lowed a  bill  of  exceptions  as  follows: 

There  was  evidence  tending  to  show  that 
on  July  3,  1902,  the  respondent  put  up  a 
case  of  beer  of  some  kind,  and  sent  it  to  one 
Augustus  H.  Bradford;  also  that  Bradford 
delivered  a  bottle  of  the  same  to  bis  son, 
who  delivered  the  same  to  one  Nelson  Oould, 
who  delivered  the  same  to  Prof.  W.  O.  Mal- 
lett  vvtao  claimed  to  analyze  the  same,  and 
found  it  contained  S.44  per  cent  alcohol. 
Respondent  testified  that  the  beer  be  sent 
to  Bradford  was  what  is  known  In  the  mar- 
ket as  "Uno  Beer,"  that  It  was  not  Intox- 
icating, and  that  if  Mallett  made  a  correct 
analysis  of  a  bottle  of  beer  which  contained 
6.44  per  cent,  alcohol,  which  came  from  that 
case,  there  must  have  been  some  mistake  in 
putting  up  the  beer;  that  he  did  not  Intend 
to  sell  anything  but  TJno  beer,  wblch  Is  not 
Intoxicating. 

On  this  point  the  presiding  Justice  instruct- 
ed the  Jury  as  follows: 

"It  Is  unnecessary,  I  presume,  to  Instruct 
yon,  but  I  will  do  so,  that  if  there  was  any 
misapprehension  or  error  on  the  part  of  the 
defendant  or  any  of  his  agents  in  delivering 
a  strong  beer,  a  beer  unadulterated,  when 
he  Intended  to  deliver  an  adulterated,  beer, 
that  would  not  relieve  him  from  the  re- 
sponsibility of  selling  liquor  which  was  in- 
toxicating, if  you  find  It  to  be  Intoxicating 
In  fact." 

Argued  before  WISWBT^L,  C.  J.,  and  EM- 
ERY, 8TR0UT,  SAVAGE,  and  SPEAR,  JJ. 

H.  S.  Wing,  Co.  Atty.,  for  the  State.  H. 
L.  Whitcomb,  for  defendant 

EMERT,  J.  The  defendant  was  convicted 
of  selling  Intoxicating  liquor  without  any 
lawful  license  or  authority  therefor.  He 
claimed  that  he  did  not  know  the  liquor 
(beer)  was  Intoxicating,  had  good  reason  to 
believe  It  was  not  Intoxicating,  and  did  not 
intend  to  sell  anything  intoxicating.  The 
presiding  Justice  ruled  that  this  claim,  if 
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eetabllshed,  was  no  defense.  The  defendant 
excepted. 

The  question  presented  Is  practically  this: 
Is  a  person  permitted  by  tbe  statute  to  sell 
without  license  Intoxicating  liquor  if  be  be- 
lieves, and  has  reason  to  believe,  that  it  is 
not  intoxicating?  Certainly  not  The  pro- 
hibition is  not  limited  to  knowingly  selling 
without  license.  It  is  absolute,  without  ex- 
ception. While  many  statutes  make  knowl- 
edge or  wicked  Intent,  or  both,  essential  to 
constitute  the  offense  forbidden,  the  statute 
forbidding  the  sale  of  Intoxicating  liquor 
docs  not  It  Is  like  those  statutes  considered 
in  State  v.  Goodenow,  65  Me.  30,  and  State 
V.  Huff,  89  Me.  521,  30  Atl.  1000,  where  the 
act  was  held  to  constitute  the  offense,  though 
The  defendants  did  not  think  they  were  vio- 
lating the  statute. 

A  person  proposing  to  sell  liquor  must 
make  sure,  at  bis  peril,  that  it  is  not  intox- 
icating. If  It  be  in  fact  intoxicating,  his  er- 
roneous belief  that  it  is  not  intoxicating, 
however  sincere  and  apparently  well  found- 
ed, will  not  save  him  from  punishment.  It 
has  been  repeatedly  so  held  in  Massachusetts 
under  similar  statutes.  Com.  v.  Boyuton,  2 
Allen,  160;  Com.  v.  Hallett,  103  Mass.  452; 
Com.  V.  O'Kean,  152  Mass.  684,  26  N.  B. 
97. 

Exceptions  overruled.  Judgment  for  tbe 
state. 


RICH  V.  HATES. 

(Supreme  Judicial  Court  of  Maine.    Feb.  5, 

1903.) 

BVIDBNCB— ADMISSIBIliITT  —  PRIVATE    HBHO- 
RANDA— PRACTICB-JURIK8— NEW  TRIAI^ 

1.  A  written  statement  of  a  third  party  con- 
taining material  evidence  against  one  of  the 
parties  to  a  suit  is  not  admissible  in  evidence. 

2.  If  such  a  written  statement,  though  not 
admitted  in  evidence,  is  allowed  at  the  close  of 
the  trial  to  be  taken  by  the  jur^  to  their  room 
with  other  papers,  it  is  prejudicial  error,  and  a 
new  trial  will  be  granted. 

3.  That  such  written  statement  is  uiwn  the 
same  paper  as  a  statement  which  is  admissible, 
and  was  formally  admitted  in  evidence,  and 
which  may  properly  be  allowed  to  be  taken  to 
the  j\«y  room,  it  must  nevertheless  be  with- 
held from  the  jury,  either  by  separation,  or 
complete  obliteration,  or  in  some  other  effectual 
mode. 

(Official.) 

ii:xceptions  from  Supreme  Judicial  Court, 
Kennebec  County. 

Action  by  Abraliam  Rich  against  Alvah  R. 
Hayes.  Verdict  for  plaintiff,  and  defendant 
excepts.     Exceptions  sustained. 

Action  of  assumpsit  on  a  promissory  note. 
Besides  tbe  count  on  tbe  note,  there  was  a 
money  count  with  a  specification  making 
reference  to  tbe  note. 

The  plea  was  the  general  issue,  with  a 
brief  statement  of  special  matter  of  defense, 
upon  which,  however,  the  decision  in  no  way 
turned. 

f  L  Sm  Evidence,  vol.  10^  Cent  Dig.  i  1193. 


In  addition  to  his  bill  of  exceptions,  the 
defendant  also  filed  and  argued  a  general 
motion  for  a  new  trlaL 

Argued  before  WISWBLL,  C.  J.,  and  EM- 
ERy,  WHITEHOUSE;  STROUT,  and  SAV- 
AGE, JJ. 

li.  A.  Burleigh  and  Joseph  WUllamson,  Jr., 
for  plaintiff.    G.  W.  Heselton,  for  defendant 

JaJMERT,  J.  This  was  an  action  against 
an  administrator  representing  the  deceased 
partners  of  the  late  firm  of  Dingley  Bros. 
One  of  the  issues .  was  whether  certain  in- 
dorsements or  entries  In  the  handwriting  of 
the  plahitiff  upon  the  back  of  a  $3,000  note 
given  to  him  by  the  Dingley  Bros,  were  made 
accidentally  and  erroneously.  The  plaintiff 
claimed  they  were,  and  that  be  had  written 
and  personally  delivered  to  tbe  Dingley  Bros, 
in  their  lifetime  a  letter  stating  that  the 
indorsements  or  entries  were  erroneous,  and 
explaining  how  they  happened  to  l>e  made, 
and  that  they  orally  assented  to  the  state- 
ment and  explanation  as  correct  and  satis- 
factory. A  copy  of  this  letter  was  admitted 
in  evidence,  the  original  not  being  produced 
in  response  to  due  notice  to  do  so. 

At  tbe  top  of  this  copy  of  letter  was  the 
following  memorandum,  signed  by  R.  W. 
Rich,  a  son  of  the  plaintiff,  viz.: 

"Tbe  original  letter  from  Abraham  Rich  to 
Dingley  Brothers  of  this  date  of  April  IStb. 
1895,  of  which  this  Is  a  true  copy,  was  hand- 
ed by  Abraham  Rich  to  Fuller  Dingley  uf 
Dingley  Brothers  In  their  (Dingley  Brothersi 
office  in  Gardiner,  Maine,  In  my  presence  at 
alwut  three  o'clock  p.  m.,  of  this  'afternoon' 
of  April  18th,  1805.  Fuller  Dingley  read  the 
letter  and  said,  'Tour  explanation  in  this 
letter  of  your  erroneous  entries  on  our 
$3000.00  note  Is  satisfactory  to  and  agreed 
to   by  us,   Captain.' 

"Attest:    R.  W.  Rich." 

Tbe  plaintiff  was  known  as  "Captain 
Rich."  it  does  not  appear  that  this  mem- 
orandum was  read  or  offered  in  evidence,  or 
used  at  the  trial  by  any  witness  to  refresh 
his  memory. 

When,  at  tbe  close  of  the  trial,  the  va- 
rious documentary  exhibits  admitted  in  evi- 
dence were  about  to  be  passed  to  the  Jury  to 
take  to  their  room  for  use  in  their  delibera- 
tions, the  defendant  objected  to  tbe  above 
memorandum,  signed  by  R.  W.  Rich,  going 
to  the  Jury  with  the  copy  of  the  letter,  but, 
tbe  plaintiff  Insisting,  it  was  allowed  to  be 
taken  by  the  Jury  to  their  room  with  tbe 
copy  of  the  letter.    The  defendant  excepted. 

The  written  memorandum  was  merely  a 
private  one,  not  even  made  In  the  course  of 
business.  It  contained  a  statement  of  ma- 
terial and  damaging  admissions  of  the  de- 
fendant's intestate,  yet  it  was  allowed  to  go 
to  the  Jury  not  only  as  evidence,  but  as  docu- 
mentary evidence,  with  practically  more 
probative  force  than  the  oral  testimony  of 
R.  W.  Rich  to  the  same  admissions  woald 
bave  had.    It  should  need  no  argument  to 
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show  that  this  was  error  so  prejudicial  to 
the  defendant  as  to  require  a  new  trial. 
Exceptions  sustained.    New  trial  granted. 


LOOK  ▼.  HORN  et  al. 

(Sopreme  Jndicial  Court  of  Maine.    Jan.  21, 

1903.) 

HORTOAGB— RBNT8    AND    PROFITS— PATMBNT 

BT  ONB  JOINT  MORTOAOOR-RBIMBURSB- 

MBNT— BQUITABLB  LIBN. 

1.  Where  a  mortgage  is  discharged  on  pay- 
ment made  by  one  of  the  joint  mortgagors,  or 
his  saccessor  in  interest,  it  may  be  treated  in 
equity  as  still  subsisting  for  the  protection  of 
ttie  party  making  payment,  or  the  delinquent's 
share  in  the  mortgaged  premises  may  be  re- 
garded as  subject  to  a  lien  for  the  amount  paid 
on  the  mortgage  for  his  benefit. 

2.  In  no  event  can  the  grantee  of  the  delin- 
quent recover  rents  and  profits  until  the  par- 
ties maldng  payment  of  the  mortgage  have  been 
reimbursed  the  amount  paid  for  the  delinquent, 
either  from  the  rents  and  profit^  of  the  delin- 
quent's interest  in  the  premises,  or  in  some 
other  manner;  and  the  net  profits  received  may 
I>e  held  towards  reimbursement. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Som- 
erset Oountj. 

Action  by  Cbarles  V.  Look  against  Martin 
Horn  and  others.  Case  reported,  and  Judg- 
ment for  defendants. 

Assumpsit  for  rents  and  profits  of  one-half 
of  a  farm  in  Fairfield  formerly  occupied  by 
Benjamin  Horn  as  a  homestead,  for  the  six 
years  immediately  preceding  January  26, 
1901. 

Argued  before  WISWELL,  O.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR.  JJ. 

F.  L.  Ames,  for  plaintiff.  S.  3.  ana  L.  L. 
Walton,  for  defendants. 

STROUT,  J.  On  March  31,  1876,  Benjamin 
Horn  and  Oliver  R.  Horn  received  convey- 
ance of  a  farm  in  Fairfield  from  Samuel 
Kimball,  and  on  the  same  day  the  Horns 
mortgaged  the  farm  to  Kimball  to  secure  the 
payment  of  $531.50  of  the  purchase  money. 
Benjamin  occupied  the  farm  thereafter,  ex- 
cept a  piece  conveyed  to  his  son  Calvin,  till 
his  conveyance  to  bis  son  Martin,  one  of  the 
defendants,  on  May  12,  1898,  since  which 
ttane  Martin  his  been  in  possession.  Benja- 
min and  bis  son  paid  the  mortgage  to  Kim- 
ball, and  had  it  discharged  of  record  'on 
January  23,  1895.  Oliver  never  paid  any- 
thing and  never  occupied  the  farm.  Oliver 
R.  Horn,  by  deed  of  January  27, 1881,  under- 
took to  convey  one-half  of  the  farm  to  the 
plaintiff;  but,  the  mortgage  to  Kimball  being 
then  in  force,  Oliver's  deed  conveyed  only  his 
one-half  of  the  equity  of  redemption  from 
that  mortgage. 

The  plaintiff  seeks  in  this  action  to  recover 
one-half  of  the  rents  and  profits  of  the  farm 
from  January  26,  1895,  to  January  26,  1901. 

Benjamin  Horn  and  bis  sons,  having  paid 
that  portion  of  the  Kimball  mortgage  which 


should  have  been  paid  by  Oliver,  are  entitled, 
In  equity,  to  have  Oliver's  one-half  of  the 
farm  subjected  to  its  payment.  This  right 
is  unaffected  by  the  discharge  of  record  of 
the  mortgage.  It  may  be  treated  in  equity 
as  still  subsisting  for  the  protection  of  Ben- 
jamin and  Martin,  or  Oliver's  one-half  may 
be  regarded  as  subject  to  a  lien  for  the 
amount  paid  on  the  mortgage  for  Oliver's 
benefit.  In  no  event  can  the  plaintiff,  as 
Oliver's  grantee,  recover  rents  and  profits 
until  Benjamin  and  Martin  have  been  reim- 
bursed their  payment  for  Oliver,  either  from 
the  rents  and  profits  of  Oliver's  one-half,  or 
in  some  other  manner. 

It  is  very  clear  from  the  evidence  tliat 
the  net  profits  from  the  farm  for  the  time 
covered  by  plaintiff's  claim  have  been  little, 
if  anything.  In  excess  of  necessary  repairs 
and  taxes— certainly  wholly  InsufiScient  to 
reimburse  the  payment  for  Oliver  on  the 
mortgage.  Whatever  net  profits  defendants 
may  have  received  from  one-half  of  the  farm, 
they  are  entitled  to  hold  towards  their  reim- 
bursement. Until  that  Is  accomplished,  plain- 
tiff can  have  no  claim  upon  the  rents  and 
profits. 

Judgment  for  defendants. 


STATE   V.   NADEAU. 

(Supreme  Jndicial  Court  of  Maine.    Jan.  7, 
1903.) 

INTOXICATING  LIQUORS— ILLEGAL  TRANSPOR- 
TATION—ARRBST. 

1.  Intoxicating  liquors  were  seized  wliile  be- 
ing illegally  transported  on  September  17,  1901, 
and  a  complaint  was  made  against  the  defend- 
ant therefor  six  days  later,  when  a  warrant 
was  issued  for  his  arrest.  'The  defendant  was 
arrested  on  Octot>er  16th — 29  days  after  the 
seizure,  and  23  days  after  the  warrant  for  bis 
arrest  was  issned. 

Held,  that  the  warrant  was  served  within  a 
reasonable  time. 

2.  The  provisions  of  the  statnte  (Rev.  St.  c. 
27)  knowD  as  the  "Search  and  Seizure  Pro- 
cess," and  requiring  an  immediate  arrest,  do 
not  apply  to  a  case  like  this. 

(Official.) 

Report  from  Supreme  Judicial  Court.  An- 
droscoggin County. 

Alphonse  Nadeau  was  indicted  for  illegal 
transportation  of  intoxicating  liquors.  Case 
reported.    Judgment  for  the  state. 

Prosecution  under  Rev.  St  c.  27,  {  31,  for 
the  illegal  transportation  of  intoxicating  liq- 
uors. The  defendant  was  convicted  of  the 
offense  in  the  Lewiston  municipal  court,  and 
took  an  appeal  to  this  court  at  nisi  prius,  sit- 
ting January,  1902.  After  the  evidence  was 
taken  out  in  the  court  below,  it  was  agreed 
to  report  the  case  to  the  law  court  for  deter- 
mination of  the  question  as  to  whether  the 
arrest  of  the  defendant  was  not  unreasonably 
delayed. 

Argued  before  WISWELL,  0.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PBABODT, 
and  SPEAR.  JJ. 
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W.  B.  Skelton,  Co.  Atty.,  for  the  State.  I. 
G.  Chabot,  tor  defendant 

SPEAR,  J.  xbl8  case  comes  to  tbe  lav 
coort  on  report,  and  grows  ont  of  a  complaint 
for  the  Illegal  transportation  of  llqucHrs,  and 
tbe  proceedings  following  therefrMa  It  Is 
admitted  that  tbe  respondent,  at  tbe  time  al- 
leged In  tbe  complaint,'  was  engaged  In  the 
illegal  transportation  of  liquors.  The  liquors 
described  In  tbe  warrant  were  seized  on  tbe 
17tb  day  of  September,  1001.  Tbe  complaint 
charging  the  respondent  with  tbe  illegal  trans- 
portation of  tbe  liquors  seized  was  made  on 
tbe  23d  day  of  September,  1901,  six  days  aft- 
er the  seizure,  and  tbe  warrant  for  bis  arrest 
was  issued  on  tbe  same  day.  Tbe  respondent 
was  arrested  on  tbe  leth  day  of  October,  20 
days  after  tbe  seizure,  and  23  days  after  tbe 
warrant  for  bis  arrest  was  issued. 

The  stipulation  of  tbe  parties  Is:  "If  the 
law  court  are  of  opinion  that  tbe  warrant  was 
served  within  a  reasonable  time,  Judgment  la 
to  be  rendered  for  tbe  state,  no  other  question 
being  In  Issne;  otherwise,  complaint  quasb- 
ed." 

Tbe  state  must  prevail. 

The  report  of  tbe  evidence  does  not  war- 
rant the  finding  that  the  oSlcer  was  either 
dilatory  or  negligent  in  obtaining  or  serving 
tbe  warrant  Tbe  case  shows  that  tbe  of- 
fense with  which  the  respondent  was  charged 
comes  within  the  general  principles  of  law 
applying  to  criminal  offenses.  Tbe  resjiiond- 
ent  bad  violated  tbe  criminal  law  of  tbe  state. 
His  offense  was  not  barred  by  tbe  statute  of 
limitations.  He  was  properly  apprehended, 
tried,  convicted,  and  tined.  The  cases  cited 
In  tbe  defendant's  brief  do  not  apply  to  tbe 
case  at  bar.  The  warrant  in  each  case  was 
issued  under  tbe  statute  relating  to  search 
and  seizure.  Tbe  search  and  seizure  process 
Is  in  a  class  by  Itself.  The  Constitution  of 
tbe  state  has  so  placed  it  Tbe  Bill  of  Rights, 
I  S,  provides  that  tbe  people  shall  be  secure 
In  their  persons,  houses,  papers,  and  posses- 
sions from  all  unreasonable  search  and  sei- 
zure; and  that  no  search  warrant  shall  issue 
without  a  special  designation  of  the  place  to 
be  searched  and  the  thing  to  be  seized.  In 
alluding  to  tbe  constitutional  ivobibltion,  our 
court,  in  State  v.  Guthrie,  90  Me.  448,  38 
Atl.  368,  say:  "Tbe  aanger  of  its  abuse  has 
been  so  clearly  apprehended  in  this  country 
that  constitutional  barriers  have  been  erect- 
ed against  it  •  •  •  Nothing  in  tbe  com- 
plaint or  warrant  or  In  law  concerning  them 
indicates  that,  after  complaint  is  made,  the 
warrant  is  to  be  held  by  tbe  magistrate  or 
officer  as  a  weapon  to  be  used  at  his  discre- 
tion. Tbe  very  nature  of  tbe  search  warrant 
Indicates  that  when  complaint  is  made  tbe 
warrant  (If  issued  at  all)  should  be  promptly 
issued  and  executed.  Tbe  purpose  is  to  seize 
tbe  thing  alleged  to  be  at  that  time  In  the 
place  to  be  searched,  to  prevent  its  remoral 
or  further  concealment  •  •  •  Especially 
Is  this  so  when  complaint  is  made  for  a  war- 


rant to  Issue  to  search  for  intoxicating  liquors. 
Tbe  complaint  is  against  the  particolar  liq- 
uors or  deposits  at  the  date  of  tbe  complaint 
and  the  warrant,  under  the  DeclaratiCHi  of 
Rights,  S  S>  can  be  issued  against  these  liq- 
uors only."  Vveston  t.  Carr,  71  Me.  356; 
State  v.  Riley,  86  Me.  144,  29  Atl.  920.  "Tbe 
officer  Is  expressly  directed  by  the  warrant 
and  the  statute  to  inake  immediate  return  of 
said  warrant'  and  to  have  the  respondent 
'forthwith'  before  the'  magistrate  for  trIaL" 
State  ▼.  Outbrie,  supra. 

The  reason  that  underlies  the  prohibition  of 
unreasonable  search  and  seizure,  the  protec- 
tion of  the  pe<q>le  against  oppression,  is  tbe 
very  reason  that  urges  tbe  issue  of  a  war- 
rant for  tbe  apprehension  of  a  person  charged 
with  the  commission  of  a  criminal  ofCense. 

Judgment  for  tbe  state. 


SMALL  V.  ROSB. 

(Snprsme  Judicial  Court  of  Maine.    Jan.  29. 
1903.) 

BIU«  AND  NOTES— EVIDENCB—8TATUTB  OP 
UMITATI0N8  —  PARTIAL  PAYMENTS  —  IN- 
DORSEMENTS—BOOKS OF  ACCOUNT— ENTRIES 
AOAINST  INTEREST. 

1.  The  provisions  of  Rev.  St  c.  81,  t  100,  do 
not  prevent  the  admission;  in  accordance  with 
established  roles,  of  evidence  of  payments  to 
talce  actions  on  bills  and  notes  or  other  writ- 
ings out  of  the  statute  of  limitations,  but  mere- , 
It  exclude  indorsements  or  memoranda  made 
thereon  by  or  in  behalf  of  the  party  to  whom 
the  partial  payments  purport  to  have  been 
made. 

2.  Entries  in  account  books  of  a  deceased  te»- 
tator  of  payments  received  by  him  on  bills  or 
notes,  supported  by  the  executor's  suppletory 
oath,  but  made  after  the  statute  of  iimitatioas 
has  run,  are  not  entries  against  testator's  inter- 
est; it  lieing  to  his  advantage  to  show  a  part 
payment  on  the  note.  Such  entries  are  not  ad- 
missible to  prove  the  fact  of  payment. 

(Official.) 

Exceptions  from  Superior  Court,  Cnmber- 
land  County. 

Action  by  Henry  M.  Small  against  Albert 
H.  Rose.  Verdict  for  plaintlfl,  and  defend- 
ant excepts.    Bxceptlons  sustained. 

Assumpsit  on  a  promissory  note  given  by 
defendant  to  plalntlflrs  testator.  Defendant 
plead  the  general  issue  and  the  statute  of 
limitations,  by  way  of  brief  statement  At 
the  trial  tbe  plaintiff  introduced,  supported 
by  the  suppletory  oath  of  tbe  executor,  a 
small  account  boolc,  found  among  the  effects 
of  tbe  deceased,  which  contained,  among  oth- 
er entries  in  bis  handwriting,  nnder  tbe 
head  of  money  received,  an  item  of  |25  from 
A.  H.  Rose,  March  26,  1897.  To  the  inbro- 
ductlon  of  this  evidence  tbe  defendant  sea- 
sonably objected,  but  tbe  same  was  admit- 
ted, and  the  defendant  alleged  exceptions. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
BRT,  WHITEHOUSB,  SXROUT,  PBABODY, 
and  SPBAR,  JJ. 

F.  H.  Haskell  and  A.  F.  Moulton,  tot 
plaintiff.    F.  W.  Brown,  Jr.,  tor  defendant 
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PBIA.BODT,  J.  This  case  Is  on  exceptions 
of  defendant  to  tbe  admission  of  evidence. 
It  -n-as  an  action  on  a  promlssoiy  note,  bear- 
ing date  December  21,  1882,  given  by  the 
defendant  to  one  O.  W.  Small,  plaintUTs  tes- 
tator. 

The  defense  la  the  statute  of  limitations. 
There  were  certain  Indorsements  on  tbe  note, 
but  not  In  the  handwriting  of  tbe  defend- 
ant, and  it  does  not  appear  that  evidence 
was  Introduced  tending  to  show  any  pay- 
ment on  tbe  note  prior  to  Marcb  25,  1897. 
As  evidence  of  a  payment  made  by  the  de- 
fendant on  that  date,  the  plaintiff  intro- 
duced, supported  by  bis  suppletory  oath,  the 
small  account  boolt  found  among  the  effects 
of  the  deceased,  in  which  was  written  in 
the  handwriting  of  the  deceased,  under  the 
heading  of  money  received,  and  under  the 
(^ate  of  March  25,  1897,  tbe  following  words: 
"A.  H.  Rose,  $25.00."  This  corresponded  in 
date  and  amount  to  one  of  the  Indorsements 
on  the  back  of  the  note.  To  the  admission 
of  this  evidence  tbe  defendant  seasonably 
objected  and  excepted. 

Rev.  St  c.  81,  {  100,  provides  that  "no  in- 
dorsement or  memorandum  of  such  payment 
made  on  a  promissory  note,  bill  of  exctiange. 
or  other  writing,  by  or  on  Itehalt  of  the  party 
to  whom  such  payment  is  made  or  purports 
to  be  made.  Is  sufficient  proof  of  payment  to 
take  the  case  out  of  the  statute  of  limita- 
tions." This  statute  does  not  affect  the  ad- 
missibility of  other  evidence  tending  to  show 
such  payment,  where  the  admission  of  such 
evidence  does  not  conflict  with  the  estab- 
lished rules.    Sibley  v.  Lumbert,  30  Me.  258. 

The  entry  in  question  was  part  of  a  private 
cash  account  in  the  back  of  a  small  diary. 
The  account  was  kept  with  apparent  regu- 
larity, and  the  entry  would  liave  probative 
force  to  remove  the  statute  bar  if  it  was 
apparently  made  by  the  testator  against  bis 
interest 

So  far  as  appears  from  the  case  as  pre- 
sented, there  was  no  evidence  to  overcome 
tbe  presumption  which  arises  from  the  date 
of  the  note  that  It  had  become  outlawed 
long  prior  to  the  date  of  the  memorandum 
of  Marcb  25,  1897;  so  that,  in  considering 
the  effect  of  a  cash  entry  of  that  date,  we 
must  have  in  mind  that  at  the  time  a  pay- 
ment on  account  of  the  note  would  have  the 
effect  not  merely  of  reducing  the  Indebted- 
ness, but  also  of  reviving  the  note  and  mak- 
ing it  enforceable  against  the  defendant 

Had  the  entry  In  the  casbbook  been  made 
a  reasonable  time  before  the  note  became 
outlawed,  its  effect  being  an  admission  of 
the  reduction  of  the  debt,  it  might  have  been 
admissible  If  offered  in  evidence  by  the  plain- 
tiff as  an  entry  made  by  a  person  since  de- 
ceased, apparently  against  his  interest  Tay- 
lor V.  Wltham,  8  Oh.  D.  605;  1  Oreenl.  Evi- 
dence, {  147.  But  after  the  statutory  bar 
bad  become  complete,  it  was  clearly  not 
against  his  interest,  bat,  on  the  contrary, 
to  his  great  advantage,  to  show  a  part  pay- 


ment on  tbe  note.  This  destroys  entirely 
the  probative  force  of  the  written  memo- 
randum, and  makes  it  Inadmissible  in  evi- 
dence to  prove  tbe  fact  of  the  payment 
Rose  V.  Bryant  2  Camp.  321;  Wood  on  Lim- 
itations, 8  115;  1  GreenL  Evidence,  {  149; 
Llbby  V.  Brown,  78  Me,  492,  7  AtL  114. 
Exceptions  sustained. 


HAUGH  V.  PBIRCH. 

(Supreme  Judicial  Court  of  Maine.    Jan.  10, 

1903.) 

DOWER— VK8THD  RIGHTS— EQUITY. 

1.  While  before  assignment  a  widow's  right 
of  dower  is  a  mere  right,  to  be  enforced  in  such 
manner  as  tbe  law  sbonld  prescribe,  after  as- 
signment in  any  legal  mode,  whatever  is  law- 
fully assigned  to  her  as  her  dower  becomes  a 
vested  estate,  vested  in  form  as  well  as  in 
substance,  which  she  caiuiot  be  compelled  to 
sell  or  commute. 

2.  Where  there  is  lawfully  assigned  "in  a 
special  manner"  to  a  widow,  as  her  dower,  out 
of  a  parcel  of  reai  estate,  "the  sum  of  two 
hundred  dollars,  to  be  paid  annually  from  the 
rents  and  profits  of  that  parcel,"  as  a  third 
part  of  the  rents  and  profits,  under  Rev.  St., 
c  65,  S  8,  she  thereby  acquires  a  vested  right 
to  an  annuity  of  $200  from  that  real  estate, 
which  she  cannot  be  compelled  to  release  for 
any  consideration. 

3.  The  owner  of  tbe  real  estate  out  of  which 
dower  has  tieen  so  assigned  cannot  maintain 
a  bill  in  eqnitv  to  have  the  real  estate  sold 
free  of  the  widow's  dower,  and  the  present 
worth  of  the  widow's  annuity  appraised,  and 
paid  to  her  out  of  the  proceeds. 

(Official.) 

Report  from  Supreme  Judicial  Ourt,  Eq- 
uity Term,  Waldo  County. 

Bill  by  Thomas  Haugh  against  Carrie  E. 
Pelrce.    (3ase  reported,  and  bill  dismissed. 

Bill  in  equity,  praying  to  have  real  estate 
sold  free  of  the  widow's  dower,  to  have  the 
present  worth  of  the  dower  appraised  and 
paid  to  her  out  of  the  proceeds.  Tbe  dower 
was  assigned  in  a  special  manner,  to  wit, 
the  sum  of  $200  annually  from  the  rents  and 
profits,  under  Rev.  St.  c.  65,  {  8. 

The  defendant,  besides  her  answer,  filed  a 
demurrer,  and  the  case  was  reported  to  the 
law  court. 

Argued  before  WISWELL,  0.  J.,  and  EM- 
ERY, WHITEHOUSE,  STROXIT,  SAVAGE, 
and  POWERS,  JJ. 

J.  S.  Harrlman  and  Peregrine  White,  for 
plaintiff.    W.  P.  Thompson,  for  defendant 

EMERY,  J.  The  case  Is  this:  Robert  F. 
Pelrce  died  In  1892  seised  of  a  parcel  of  real 
estate  in  Belfast  upon  which  was  a  brick 
block.  It  appearing  to  the  commissioners 
appointed  by  the  probate  court  in  November, 
1892,  to  assign  the  widow's  dower  that  a  di- 
vision of  said  parcel  by  metes  and  bounds 
could  not  be  conveniently  made,  they  assign- 
ed to  the  widow  (the  defendant  in  this  case) 
her  dower  therein  "In  a  special  manner  as 
of  a  third  part  of  the  rents  and  profits," 
and  fixed  as  such  third  part  "the  sum  of  two 
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hundred  dollars,  to  be  paid  annually  from 
the  rents  and  profits  of  said  brick  block." 
Bfiv.  St  c.  66,  {  8.  This  action  of  the  com- 
missioners, we  assume,  was  confirmed  by  tbe 
probate  court. 

The  plaintiff  afterward.  In  1896,  acquired 
title  to  this  parcel  of  real  estate  by  pur- 
chase, "subject  [In  the  language  of  tbe  deed 
to  him]  to  an  annuity  of  two  hundred  dol- 
lars to  the  widow  of  Robert  F.  Pelrce  de- 
ceased, during  her  life."  Later  still  (in 
1899)  tbe  brick  block  on  tbe  lot  was  destroyed 
by  fire,  since  which  time  the  lot  bas  remain- 
ed vacant,  and  Incapable,  in  Its  present  con- 
dition, of  yielding  any  Income.  The  plaintiff, 
the  owner,  has  now  brought  this  bill  In  equity 
against  the  defendant,  the  widow,  praying 
(1)  that  the  said  real  estate  be  appraised,  and 
the  Interest  of  the  defendant  therein  be  ascer- 
tained; (2)  that  the  real  estate  be  sold,  and 
the  proceeds  be  divided  between  the  plain- 
tiff and  the  defendant  according  to  tbelr 
rights  in  tbe  premises.  The  defendant  de- 
murred, and  also  answered,  saying,  among 
other  things,  that  she  did  not  wish  to  part 
with  her  rights  as  assigned  to  ber. 

The  bill  cannot  be  sustained.  Its  plain 
purpose  is  to  compel  the  defendant  to  com- 
mute her  annuity  for  a  present  specific  suio, 
and  release  tbe  land  from  the  charge  thus 
imposed  upon  It.  There  Is  no  law  in  this 
state  requiring  her  to  do  so.  Before  assign- 
ment ber  dower  was  a  mere  right,  to  be 
enforced  in  such  reasonable  manner  as  the 
law  might  prescribe.  After  assignment  In 
any  statutory  manner,  whatever  was  lavi*- 
fully  assigned  to  ber  as  her  dower,  whether 
one-third  of  tbe  land  or  one-third  of  the 
rents  and  profits,  or,  as  in  this  case,  a  spe- 
cial sum  per  year,  payable  out  of  the  land 
as  one-third  of  the  rents  and  profits,  became 
hers  absolutely  for  her  life,  her  vested  es^ 
tate  for  life,  vested  In  form  as  well  as  In 
substance.  She  cannot  be  compelled  to  sell 
It  or  change  Its  form  against  her  will.  It 
must  remain  In  Its  present  form  a  charge 
upon  the  land  until  extinguished  by  her 
death,  or  by  ber  voluntary  release,  whatever 
tbe  Inconvenience  to  the  landowner.  This 
tbe  plaintiff  should  have  known  when  be 
bought  the  land.  Any  legislation  since  this 
dower  was  assigned  cannot  affect  ber  estate 
which  then  vested. 

BUI  dismissed,  with  costs. 


COOMBS  V.  MASON. 

(Supreme  Judicial  Cotirt  of  Maine.    Jan.  1, 

1903.) 

NBaLIGENCE— CONTRIBUTORY     NBOUOBNCB— 

INSTRUCTIONS  TO  JURY— BXPRKS- 

8I0N  OF  OPINION. 

1.  In  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  the  defendant's  negli- 
gence, the  question  of  the  plaintiff's  contribu- 
tor negligence  Is  to  be  determined  by  tbe  jury, 
and  not  by  the  conrt. 

f  t  See  NegllKence,  vol.  *7,  Cent.  Dig.  |  133. 


2.  Tbe  negligence  of  the  plaintiff  cannot  l>e 
considered  as  proximately  contributinK  to  the 
injury,  it  it  is  independent  of  and  precedes 
the  negligence  of  the  defendant,  and  when  the 
defendant,  by  the  exercise  of  ordinary  care, 
might  have  avoided  the  injury. 

8.  A  requested  instruction,  which  withdraws 
that  question  from  the  jury,  or  which  is  not 
applicable  to  the  facts  of  the  ease  on  trial,  may 
properly  be  refused. 

4.  When  the   jury  have   been   instructed    in 
full  and  appropriate  language  as  to  what  con- 
stitutes due   care  and   contributory   negligence, 
it  is  not  error  to  decline  to  instruct  them  for      I 
tber  npon  those  subjects.  ' 

5.  It  is  not  an  expression  of  opinion  upon  an  i 
issue  of  fact  arising  in  the  trial  of  a  case  for 
the  presiding  justice  to  state  ills  recollection  I 
of  the  testimony.  He  has  the  same  right  to  call  i 
the  attention  of  the  jury  to  the  existence  and  | 
nonexistence  of  testimony.  If  he  is  wrong  in 
his  recollection,  his  attention  should  be  called  | 
to  it,  and  the  error  corrected  at  the  time. 

(Official.) 

Elxceptions  from  Supreme  Judicial  Court,' 
Sagadahoc  County. 

Action  by  Fred  N.  Coombs  against  Wil- 
liam W.  Mason.  Verdict  for  plaintiff.  Mo- 
tion for  new  trial  and  exceptions  by  defend- 
ant   Overruled. 

Action  on  the  case  to  recover  damages  of 
defendant  for  Injuiles  received  by  plaintiff 
wtaUe  he  was  riding  npon  the  forward  step  of 
a  street  car  in  the  city  of  Bath  on  the  even- 
ing of  tbe  29th  day  of  December,  1900.  Tbe  , 
plaintiff  claimed  that  as  he  was  so  riding, 
his  left  foot  resting  npon  the  forward  plat- 
form, his  right  foot  resting  upon  tbe  lower 
step  leading  to  that  platform,  the  hab  of  the 
bind  wheel  of  a  jigger  belonging  to  the  de- 
fendant, and  under  the  care  of  a  servant  of 
the  defendant,  caught  a  portion  of  tbe  calf 
of  plaintiff's  right  leg  which  was  then  and 
there  exxwsed  by  reason  of  its  resting  npon 
said  lower  and  projecting  step,  and  crushed 
a  portion  of  tbe  muscles  of  his  leg  againRt 
the  end  of  the  projecting  horn  or  end  of 
cross-beam  which  forms  the  extreme  end  of 
said  platform  and,  projects  beyond  tbe  car 
fender  which  it  supports,  thereby  causing  an 
injury  to  the  exposed  limb. 

The  defense  was  twofold:  First,  It  was 
not  the  defendant's  cart  which  caused  the 
injury;  second,  tbe  plaintiff,  by  volnntarilr 
riding  in  such  an  exx)osed  position,  and  re- 
maining there  when  be  knew,  or  should  have 
known,  of  tbe  proximity  of  the  cart  and  tbe 
natural  dangers  of  his  position,  was  guilty 
of  such  contributory  negligence  as  to  bar  bis 
recovery. 

Argued  before  WHITBHOUSB.  SAVAGE. 
POWERS,  PEABODY,  and  SPEAR,  JJ. 

P.  B.  Southard,  for  plaintiff.  0.  W.  Lar- 
rabee  and  B.  C.  Plummer,  for  defendant 


POWERS,  J.  Case  fot  negligence.  Tbe 
evidence  establishes  the  following  facts:  On 
December  29,  1900,  at  about  4:40  p.  nu  tbe 
plaintiff  boarded  an  electric  car  In  Bath  for 
the  purpose  of  going  to  his  home.  At  the 
time  the  seats,  aisle,  front  and  rear  plat- 
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forms  of  the  car  were  full  of  passengerB. 
The  plalntur  secured  a  position  at  the  for- 
ward end  of  the  car,  and  stood  with  his  left 
foot  on  the  platform,  and  his  right  foot  upon 
the  single  step  of  the  car,  facing  the  motor- 
man.  A  few  minutes  later,  while  the  car  was 
standing  npon  the  straight  part  of  a  siding 
opposite  the  Phoenix  Hotel,  waiting  to  pass 
another  car,  a  heavily  loaded  team  of  the 
defendant,  consisting  of  a  span  of  horses 
and  double  jigger,  driven  by  his  employ^, 
IMissed,  going  in  the  same  direction  as  the 
car,  and  between  It  and  the  sidewalk.  The 
bub  of  the  left  hind  wheel  of  the  Jigger  scrap- 
ed along  the  side  of  the  car,  and,  the  plain- 
tift  stlU  remaining  in  the  same  position, 
caught  the  calf  of  the  plaintlS's  right  leg, 
pushing  it  against  the  fender  of  the  car,  and 
Inflicting  serious  injuries.  The  car  was  a 
cut-nnder,  and  the  step  on  which  the  plaln- 
tlfl'8  foot  rested  was  about  8  inches  inside 
tbe  extreme  outside  edge  of  the  car,  but  pro- 
jected about  5%  inches  beyond  tbe  outside  of 
the  car  at  the  sills.  The  extreme  width  of 
the  hind  wheels  of  the  Jigger  was  8  feet  from 
nut  to  nut,  and  the  driver  was  seated  12  feet 
forward  of  the  rear  axle.  From  the  outer 
edge  of  the  step  upon  which  the  plaintiff  was 
standing  to  the  edge  of  the  sidewalk  there 
was  over  11  feet  of  tbe  wrought  and  trav- 
eled way,  unobstructed,  and  in  good  condi- 
tion. 

Exceptions.  Tbe  defendant  requested  the 
following  instructions: 

(1)  "The  objective  point  of  the  horses  and 
Jigger  was  to  pass  the  car,  then  standing  on 
the  siding;  and  if,  wblle  they  were  passing 
tbe  car,  plaintiff  exposed  his  person  or  his 
limbs  beyond  the  lines  of  the  body  of  the 
car,  he  was  guilty  of  contributory  negligence, 
and  cannot  recover." 

The  presiding  Jnatice  said:  "I  give  you 
tbat,  bnt  tbe  testimony  does  not  sustain  tbe 
proposiiion.  If  he  put  himself  in  a  position  of 
danger  as  the  horses  were  passing,  so  that  tt 
became  a  part  of  the  act  of  orillsion,  and  It 
was  impossible  to  tell  whether  the  collision 
was  caused  by  the  act  of  the  plaintiff  or  the 
defendant's  servant,  and  tbe  itointUFs  change 
of  poaltlon  was  a  negligent  act,  that  would  be 
contributory  negligence.  But  tbe  evidence 
here,  as  I  understand  It,  and  yon  will  re- 
member It,  was  tbat  be  kept  the  same  posi- 
tion that  he  occupied  from  the  time  he  got  on 
tbe  car,  and  that  there  was  no  sudden  change 
—but  that  is  for  you  to  say— Just  as  tbe  horses 
were  passing."  The  requested  Instruction 
mlgbt  well  have  been  refused,  as  the  ques- 
tion whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  was  to  be  determined  by 
tbe  jury,  and  not  by  the  court  It  is  urged, 
however,  that  by  giving  tbe  Instruction,  and 
then  stating  that  "tbe  testimony  does  not 
sustain  tbe  proposition,"  tbe  presiding  justice 
invaded  the  province  of  the  jury,  and  ex* 
IX'essed  an  opinion  upcm  an  issue  of  fact  aris- 
ing in  the  case.  This  language  was  qualified, 
however,  by  that  which  immediately  foUow- 


ed.  The  {ffesidlng  Justice,  after  defining 
what  would  constitute  contributory  negli- 
gence, and  stating  bis  recollection  of  tbe  evi- 
dence in  regard  to  any  change  of  position  on 
the  part  of  tbe  plaintiff,  expressly  told  the 
Jury  "you  will  remember  It,  but  that  Is  for 
you  to  say."  The  Jury  must  have  under- 
stood trom  tbe  entire  language  of  the  charge 
that  all  questions  as  to  the  plaintiff's  posi- 
tion and  movements  at  tbe  time  of  tbe  in- 
jury were  submitted  to  their  determination, 
and  that  the  presiding  justice  was  not  ex- 
pressing any  opinion  upon  an  issue  of  fact, 
but  simply  stating  his  recollection  of  tbe  evi- 
dence, if  he  was  wrong  in  this,  It  was  tbe 
duty  of  defendant  to  call  his  attention  to  it 
at  the  time,  and  have  the  error  rectified  then 
and  there.  A  party  cannot  sit  by  in  silence, 
and  afterwards  avail  himself  of  such  a  mis- 
statement of  tbe  evidence  as  ground  for  ex- 
ception. An  examination  of  the  case,  how- 
ever, shows  tbat  the  presiding  Justice  was 
right  in  uis  recollection.  There  is  not  In  the 
case  either  testimony,  or  circumstance  from 
which  It  can  be  inferred,  that  the  plaintiff 
changed  his  position  as  the  team  was  pass- 
ing. The  uncontroverted  evidence  Is  that  he 
was,  at  tbe  time  of  tbe  injury,  in  the  same 
portion  as  when  be  originally  boarded  tbe 
car.  There  was,  therefore,  no  issue  of  fact 
arising  in  tbe  case  In  regard  to  It  The  state- 
ment that  the  evidence  did  not  support  tbe 
proposition  did  not  require  the  qualification 
of  it  which  the  presi(Ung  Justice  immediate- 
ly gave.  He  had  the  same  right  and  duty  to 
call  tbe  attentl(»t  of  the  Jury  to  the  exist- 
ence and  nonexistence  of  evidence.  If  a  par- 
ty request  instructions  not  applicable  to  the 
i  facts  of  the  case,  he  cannot  complain  tbat 
I  tbe  Jury  is  told  that  there  is  no  evidence  np- 
on which  to  base  them. 

.(2)  "A  passenger  who  rides  upon  the  plat- 
form of  a  car  necessarily  takes  upon  himself 
the  duty  of  looking  out  for  and  protecting 
himself  against  the  obvious  and  usual  polls 
of  his  position;  while  a  person  standing  npon 
the  steps  of  a  car  is  obligated  to  a  still  great- 
er degree  of  care,  since  in  such  a  position  be 
Is  subject  not  ofily  to  the  same  dangers  as 
when  standing  upon  the  platform  of  a  car, 
but  Is  liable  also  to  injury  from  collision 
with  vehicles."  This  instruction  was  prop- 
erly refused.  Whatever  may  be  thought  of 
it  in  an  action  against  a  street  railway  com- 
,  pany  who,  when  its  cars  are  full,  permits, 
and  fn  legal  effect  invites,  passengers  to  ride 
upon  its  platforms.  It  would  bave  been  mis- 
leading in  the  present  case.  That  a  team, 
with  ample  and  unobstructed  room  to  pass, 
and  three  feet  to  spare,  going  at  a  walk, 
would  be  driven  against  the  plaintiff's  per- 
son, was  hot  an  obvious  and  usual  perlL 
Wherever  be  was  riding,  the  plaintiff  was 
bound  to  prove  a£9rmatively  that  he  was  in 
tbe  exercise  of  due  care  at  the  time,  such 
care  as  persons  of  ordinary  prudence  exer- 
cise under  similar  circumstances,  and  that 
no  negligence  on  bis  part  proximately  con- 


Digitized  by 


Google 


730 


04  ATLANTIC  RBPOBTEB. 


CCono. 


tributed  to  cause  the  accident ;  no  more  and 
no  less.  The  jury  were  so  instructed  in  full 
and  appropriate  language. 

Motion.  It  is  urged  that  the  plaintiff,  In 
riding  with  his  foot  upon  the  step  of  the  car, 
was  guilty  of  contributory  negligence,  and 
therefore  cannot  recover.  Even  if  it  be  ad- 
mitted that  the  plaintiff's  conduct  was  negli- 
gent in  this  respect,  still  It  cannot  be  con- 
sidered as  contribating  to  the  Injury,  if  it 
was  Independent  of  and  preceded  the  neg- 
ligence of  the  defendant,  and  the  defendant, 
by  the  exercise  of  ordinary  care,  might  have 
avoided  the  Injury.  Atwood  v.  Bangor,  Oro- 
no  &  Old  Town  Bailway  Co.,  01  Me.  300,  40 
Atl.  67.  That  the  plalntllTs  negligence,  if  he 
was  guilty  of  negligence,  preceded  and  was 
independent  of  the  n^ligence  of  the  defend* 
ant,  cannot  be  questioned.  It  was  light 
enough  to  plainly  distinguish  persons  and  ob- 
jects. The  defendant's  team  had  ample  room 
in  which  to  pass.  The  teamster  was  seated 
12  feet  in  front  of  the  hub  of  the  wheel  which 
struck  the  plaintiff.  He  was  driving  at  a 
walk.  He  could  see  the  car,  the  people  upon 
the  platforms,  and  the  step.  Before  his 
horses'  heads  reached  the  front  platform,  bis 
Jigger  was  scraping  against  the  car.  He 
could  have  seen  the  whole  situation  and 
avoided  the  accident  by  the  exercise  of  ordi- 
nary care.  Instead  of  that,  he  kept  sturdily 
on  bis  way,  smoking  his  pipe,  his  reins  hang- 
ing loosely  in  his  hands,  and  apparently  rely- 
ing upon  the  strength  of  his  Jigger  to  sweep 
all  obstructions  from  his  path. 

Motion  and  exceptions  overruled. 


Appeal  of  WARD. 

(Supreme  Court  of  Errors  of  Connectleiit. 
April  22,  1003.) 

DESCENT    AND    DISTHIBUTION— CURTESY— SHi- 

8IN— ESTATES  IN   REMAINDER— DISTRIBIT- 

TION— ELECTION— ACQUIESCENCE. 

1.  Where  on  intestate's  death  an  nndlTided 
two-fifths  of  certain  real  estate  was  assigned 
to  LIb  widow  as  dower,  and  the  other  three- 
fifths  was  distributed  to  his  married  daughter, 
who  resided  on  the  property  with  her  husband, 
and'  died  Intestate  prior  to  the  death  of  the 
widow,  the  tenancy  by  curtesy  of  the  daoghter's 
husband  in  the  property  extended  only  to  the 
undivided  three-fifths  of  the  property  of  which 
his  wife  was  seised  iu  her  lifetime,  and  did  not 
attach  to  the  widow's  dower  interest  on  her 
subsequent  death. 

2.  On  the  death  of  Intestate's  grandfather, 
two-fifths  of  certain  real  estate  was  assigned 
to  the  grandfather's  widow  as  dower,  and  the 
remaining  tbrcc-fiftbg  was  distributed  to  intes- 
tate's mother.  On  the  death  of  the  widow  sub- 
sequent to  the  death  of  intestate's  mother, 
two-fifths  of  the  property  was  distributed  to 
intestate  as  a  part  of  the  distribution  of  her 
grandfather's  estate,  subject,  however,  to  a 
life  estate  in  her  father.  This  distribution  was 
accepted  by  the  probate  court,  and  intestate 
lived  with  her  father,  and  permitted  him  to  use 
the  property  and  receive  the  rents  and  profita 
during  her  life,  without  objection  until  her 
death,  which  occurred  several  years  after  her 
becoming  of  age.  Held,  that  intestate  thereby 
elected  to  take  the  property  under  the  distribu- 
tion of  her  grandfather's  estate,  and  that  her 
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•dinlnlstmtor  was  therefore  net  liable  for  tiia 
rents  and  profits  received  by  intestate's  father 
after  her  death. 

Appeal  from  Superior  Conrt,  New  Haven 
County;  Jolm  M.  IThayer,  Judge. 

Final  accounting  by  Frederick  S.  'Ward, 
as  administrator  of  the  estate  of  Mabel  I. 
Stevens,  deceased.  From  a  decree  disallow- 
ing the  administrator's  account,  be  appeals. 
Reversed. 

Samuel  Fessenden  and  Seymour  C.  Loomia, 
for  appellant.  Henry  (X  White  and  Jolin  Q. 
Tilson,  for  appellees. 

BALDWIN,  J.  The  appellant's  intestate 
was  the  only  surviving  child  of  XSlen  Bf.  Ste- 
vens, deceased,  who  was  the  wife  of  Samuel 
A.  Stevens,  and  one  of  the  three  surviving 
children  of  Henry  Ives,  of  New  Haven. 
Heury  Ives  died  intestate  In  1859,  owning 
several  parcels  of  real  estate.  In  an  nndl- 
Tided two-flfths  ot  one  of  these  (a  house  and 
lot  on  Wall  street  in  New  Haven),  dower 
was  assigned  to  bis  widow;  and  the  other 
three-fifths,  under  a  partial  distribution  of 
his  estate,  became  the  absolute  property  of 
Ellen  M.  Stevens  in  1864.  The  widow  and 
her  daughter,  with  the  husband  of  the  latter, 
to  whom  she  was  married  when  her  father 
died,  resided  together  In  the  house  until  the 
death  of  Mrs.  Stevens,  intestate,  in  18S1. 
One  of  the  sons  of  Henry  Ives  died  unmar- 
ried and  without  issue  in  1871.  The  other 
(Frederick  Ives)  died,  intestate,  leaving  a 
widow  and  children,  In  1883.  In  18S8  the 
widow  of  Henry  Ives  died,  and  distribntors 
were  appointed  by  the  court  of  probate  for 
the  district  of  New  Haven  to  distribute  what 
of  his  estate  had  not  been  previously  dis- 
tributed, including  the  proceeds  of  certain 
land  sold  after  his  death,  by  the  widow  and 
heirs,  for  (0,278.67.  They  set  to  Mabel  I. 
Stevens,  descrilied  as  "a  daughter  of  EUlea 
M.  Stevens,  deceased,  and  a  granddaughter  of 
said  Henry  Ives,  deceased,"  two  undivided 
fifths  of  the  Wall  street  real  estate,  at  their 
appraisal  of  (7,200,  and  (5,530.34  of  the  pro- 
ceeds of  the  lands  so  sold,  amounting  to 
"(12,780.84,  set  to  Mabel  Ives  Stevens,  sub- 
ject to  the  life  interest  therein  of  Samuel  A. 
Stevens,  husband  of  said  Ellen  M.  Stevens, 
as  tenant  by  the  curtesy."  To  Susan  J.  Ives, 
the  widow  of  Frederick  Ives,  there  was  set 
absolutely  a  third  of  the  balance  of  the  pro- 
ceeds of  the  lands  sold,  and  the  other  two- 
thh-ds  was  divided  among  and  set  to  his 
children,  together  with  a  parcel  of  real  es- 
tate on  Eiast  street  at  an  appraisal  of  (9,000, 
in  which  each  received  an  undivided  inter- 
est, "subject  to  tbe  dower  interest  therehi  of 
said  Susan  J.  Ives."  The  return  of  this  dis- 
tribution was  accepted  in  1886  by  the  court 
of  probate,  and  no  appeal  was  ever  taken 
from  the  decree  of  acceptance.  Mabel  I. 
Stevenn  was  then  a  child  of  13.  She  lived 
with  her  father,  Samuel  A.  Stevens,  in  tbe 
Wall  street  house,  until  1808,  when  she  died 
unmarried  aud  Intestate.  Prior  to  that  time 
a  brick  block  had  been  erected,  at  the  ex- 
pense of  Mabd  I.  Stevens,  on  a  port  of  Um 
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Wall  street  lot  not  occupied  by  tbe  original 
houae.  "fbe  appeUanfs  administration  ac- 
count did  not  cbarge  him  with  any  of  the 
rents  and  profits  received  from  this  bloclK, 
and  the  decree  of  probate  which  la  the  sub- 
ject of  the  present  proceeding  ordered  him  to 
change  the  account  so  as  to  charge  himself 
with  two-fifths  of  such  rents  and  profits  from 
the  date  of  the  death  of  Mabel  L  Stevens. 
All  the  rents  and  profits  had  been  collected, 
ever  since  the  block  was  erected,  by  Samuel 
A.  Stevens,  and  appropriated  to  his  own  use^ 
under  a  claim  of  right  as  tenant  by  the  cur> 
tesy;  and.  as  to  three-fifths  of  them.  It  li 
conceded  that  this  claim  Is  a  proper  one. 

A  tenancy  by  the  curtesy  does  not  exist  In 
lands  In  which  the  wife  had  only  an  estate 
in  remainder  expectant  upon  a  life  estate 
created  for  the  benefit  of  another,  which  did 
not  terminate  during  coverture.  Todd  t. 
Ovlatt,  S8  Conn.  174,  20  Aa  440,  7  L.  B.  A. 
G93.  Dower  Is  an  estate  favored  by  the  law, 
and  may  exist  In  equitable  remainders. 
Greene  v.  Huntington,  78  Conn.  106,  113,  46 
AtL  883.  Estates  by  the  curtesy  are  not 
favored.  Todd  v.  Ovlatt,  58  Conn.  191,  20 
AtL  440,  7  L.  B.  A.  693.  The  considerations 
whlcb  exclude  it  In  case  of  .a  remainder  ex- 
pectant upon  an  undetermined  freehold  es- 
tate apply  equally  to  the  case  of  a  reversion. 
Tbe  seisin  of  Mm.  Stevens  when  occupying 
the  Wall  street  property  together  with  her 
mother  was  only  such  as  attached  to  her  own 
undivided  three-fifths.  Of  the  two  fifths  now 
in  question  the  seisin  was  in  the  dowress. 
The  tenancy  by  the  curtesy,  therefore,  of  Mr. 
Stevens,  extended  by  law  only  to  the  undi- 
vided three-fifths  of  the  Wall  street  property, 
to  wblcb  his  wife  had  an  absolute  title. 

It  does  sot,  however,  follow  that  he  was 
accountable  to  this  appellant  for-  the  rents 
and  profits  whlcb  he  had  collected  from  the 
tenants  of  the  remaining  two-fifths.  The  pa- 
per title  of  the  appellant's  Intestate  to  that 
two-flfths  Is  derived  from  the  distribution  of 
part  of  her  grandfather's  estate  in  1886. 
Tbe  estate  so  distributed,  or  that  in  which  it 
wlglnally  consisted,  had,  upon  his  decease, 
descended  to  his  heirs  at  law  as  tenants  In 
common,  subject  to  his  widow's  .  claim  of 
dower.  It  might  have  been  distributed  among 
them  In  severalty  Immediately  upon  the  as- 
signmoit  of  dower.  Webster  v.  Merriam,  8 
Conn.  226.  Tbe  postponement  of  a  distribu- 
tion of  tbe  real  estate  until  the  decease  of  the 
dowress  did  not  alto:  the  course  of  descent. 
Tbe  distribution,  whenever  made,  would  re- 
late back  to  tbe  death  of  the  testator;  sim- 
ply turning  an  estate  In  co-tenancy  into  an 
estate  in  severalty.  All  tbe  belrs  had  died 
pricMT  to  the  distribution  now  in  question. 
The  share  which  would  otherwise  have  come 
to  each,  therefore,  belonged  to  his  estate,  and 
shonld  have  been  distributed  to  his  estate. 
Kingsbury  v.  ScovlU's  Adm'r,  26  Oonn.  849; 
Holcomb  V.  Sherwood,  29  Conn.  418;  Great- 
head's  Appeal,  42  Conn.  8<4;  Hewitt's  Ap- 
peal, S3  Conn.  24,  87,  1  Aa  815;  Dickin- 
son's Appeal,  64  Oonn.  224,  6  Aa  ^2;  Hale's 


Appeal,  09  Oonn.  611,  616,  88  Aa  882.  This 
would  have  Involved  expense  and  delay.  It 
would  have  given  rise  to  several  questions  of 
conflicting  right  One  was  as  to  the  proper 
division  of  the  proceeds  of  tbe  Isnd  sold,  and 
tbe  dower  right,  if  any,  of  the  widow  of  Fred- 
erick Ives.  Another  was  as  to  the  claim  set 
up  by  Samuel  A.  Stevens  to  a  tenancy  by  tbe 
curtesy  in  whatever  land  had  descended  to 
his  deceased  wife.  Under  these  circumstan- 
ces all  the  parties  Interested  or  claiming  to 
be  interested  in  the  undistributed  estate  for- 
merly belonging  to  Henry  Ives  (or  those  as- 
suming to  represent  them)  apparently  concur- 
red in  the  endeavor  to  have  their  respective 
rights  settled  and  determined  by  probate  pro- 
ceedings in  tiie  form  of  a  distribution  of  it 
The  result  of  this  family  arrangement  was 
the  appointment  of  distributers,  and  their  re- 
turn as  msde  and  accepted.  By  this  return 
fhi  share  which  would  have  been  set  in  fee 
to  Ellen  M.  Stevens,  the  daughter  of  Henry 
Ives,  had  she  been  living,  was  set  In  fee  to 
Mabel  I.  Stevens,  her  sole  heir  at  law.  It 
was  the  statutory  duty  of  that  court,  btfore 
accepting  it  to  ascertain  who  were  the  heirs 
of  Henry  Ives,  and  entitled  to  receive  the  es- 
tate to  be  distributed.  Mack's  Appeal,  71 
Conn.  122,  128,  41  Aa  242.  Its  acceptance 
Imported  a  Judicial  finding  that  Mabel  I.  Ste- 
vens was  one  of  them,  and  this  was  conclusive 
as  to  that  point  upon  all  parties  In  Interest 
unless  the  decree  should  be  set  aside  on  ap- 
peal Kellogg  V.  Johnson,  38  Conn.  268.  It 
had  a  similar  effect  as  settling  tbe  right  of  the 
widow  and  children  of  Frederick  Ives  to  re- 
ceive what  would  have  been  set  to  him,  had 
be  been  living. 

Tbe  distributers  not  only  set  the  inherit- 
ance of  Ellen  M.  Stevens  to  her  daughter, 
but  set  it  "subject  to  the  life  Interest  therein 
of  Samuel  A.  Stevens,  husband  of  said  El- 
len M.  Stevens,  as  tenant  by  the  curtesy." 
This  treated  the  estate  distributed  as  subject 
to  a  burden  to  which  It  was  not  legally  sub- 
ject Presumably,  the  appraisal  at  which 
tbe  estate  was  set  to  her  was  reduced  to  ae 
exte.t  of  ae  supposed  Incumbrance,  for  the 
whole  estate  to  be  distributed  was  appraised 
in  connection  wia  and  for  ae  purposes  of 
ae  distribution,  and  it  was  ae  evident  in- 
tent of  the  distributers  to  divide  It  into  equal 
halves,  between  the  two  stocks  of  descend 
which  had  survived  to  ae  second  generation. 

There  is  no  occasion  to  inquire  wheaer  ae 
court  of  probate  had  by  law  Jurisdiction  aus 
to  incumber  ae  Wall  street  property,  when 
set  to  ae  appellant's  intestate.  Having  done 
what  all  ae  parties  then  before  it  asked  it 
to  do,  or  acquiesced  In  its  doing,  its  decree, 
never  having  been  appealed  from,  is  conclu- 
sive upon  them  and  aeir  privies,  among 
whom  are  the  appellees  In  ae  present  case, 
who  objected  to  ae  allowance  of  tbe  appel- 
lant's administration  account.  Oates  v.  Treat, 
17  Conn.  388.  It  is  true  that  Mabel  I.  Ste- 
vens, at  ae  date  of  ae  distribution,  was  a 
child,  and  presumably  was  represented  by 
her  faaer  and  natural  guardiui,  whose  per- 
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sonnl  interest  was  adverse  to  taera.  She  came 
of  age,  however,  In  1894,  and  lived  until  1898. 
During  the  entire  12  years  between  1886  and 
1888  the  distribution  stood  absolutely  unques- 
tioned, and  by  her  conduct  after  coming  of 
age  she  sufficiently  manifested  her  assent  to 
the  family  arrangement  resulting  In  the  dis- 
tribution. 

Bach  of  the  parties 'named  in  the  distribu- 
tion as  beneficially  entitied,  Induding  Samuel 
A.  Stevens,  has  taken  and  held  possession  un- 
der It,  and  according  to  its  terms.  Mabel 
I.  Stevens  lived  during  her  whole  life  upon 
the  land  in  question.  She  never,  so  far  as 
appears,  made  any  demand  upon  her  father 
for  an  account  of  the  rents  and  profits,  al- 
though her  money  had  been  used  to  increase 
them.  She  never  appealed  from  the  decree 
accepting  the  return  of  dlstrlbntion.  She 
never  asked  a  court  of  equity  to  remove 
what  at  least  was  a  serious  cloud  upon  lie^ 
titie.  Both  she  and  the  appellees,  or  those 
to  whom  the  appellees  stand  in  privity,  have 
received  and  enjoyed  all  that  the  distrl- 
botion  purported  to  give  them.  The  appel- 
lees can  claim  no  right  which  she  has  waived. 
Brown  T.  Wheeler,  17  C!onn.  345,  350,  44  Am. 
Dec.  650.  She  had  no  titie  In  severalty  to 
the  two-flfths  Interest  In  the  Wall  street 
land,  except  under  this  distribution.  The 
appellees  are  relying  upon  her  several  titie. 
If  not  a  good  titie,  by  reason  of  the  concla- 
siveness  of  the  decree  which  gave  it  to  her, 
It  is  under  what  was  substantially  a  family 
agreement,  to  which  she  elected  to  conform. 
Pomeroy's  Equity  Jurisp.  t  850.  If  she, 
claiming  under  this  decree,  was  not  bound  to 
do  as  she  did,  and  accept  it  in  its  entirety, 
she  was  bound  to  take  steps  within  a  reason< 
able  time  to  set  it  aside  or  correct  It  The 
time  within  which  she  could  appeal  expired 
in  November,  1895.  Pab.  Acts  1885,  p.  475, 
c  110.  The  appellant  filed  an  inventory  of 
her  estate  In  October,  1898,  shortiy  after  her 
decease,  in  which  the  Wall  street  property 
was  appraised  at  a  sum  reached  by  deducting 
from  Its  value  that  of  a  life  estate  in  Samuel 
A.  Stevens.  So  far  as  appears,  up  to  that 
date  no  action  for  equitable  relief  against 
her  father's  claim  to  such  an  estate  In  the 
whole  of  ttie  property  had  ever  been  in- 
stituted by  her,  or  by  her  heirs  or  repre- 
sentatives; nor  had  any  such  action  been 
Instituted  when  the  court  of  probate,  more 
than  three  years  afterwards,  passed  the  de- 
cree appealed  from.  She  had  had  a  full  op- 
portunity, after  coming  of  age,  to  elect 
whether  to  claim  titie  to  the  premises  under 
her  mother,  by  proper  proceedings  in  the  set- 
tlement of  her  mother's  estate,  or  under  her 
grandfather,  by  the  distribution  of  1886.  In 
the  Inventory  of  her  mother's  estate,  which 
had  been  filed  in  the  court  of  probate  In 
1881,  tiiere  was  no  mention  of  any  rever- 
sionary interest  in  two-flfths  of  the  Wall 
street  property.  Mabel  I.  Stevens  in'  1894 
could  have  had  it  inventoried.  She  took  no 
Steps  in  that  direction.  She  manifested  her 
election  to  abide  by  the  distribntion  of  her 


grandfather's  estate  by  her  silence  and  In- 
action throughout  nearly  four  years  which 
elapsed  between  her  majority  and  ber  death. 
Begarded  aa  a  family  settiement,  It  could 
not  bind  ber  with  respect  to  its  reference  to 
the  tenancy  by  the  curtesy,  except  by  her 
express  or  implied  consent,  but  with  that  It 
could.  Her  conduct  manifested  an  election 
to  give  such  consent,  and  thus  secure  the  ben- 
efits which  the  distribution  purported  to  con- 
fer upon  her.  Her  administrator  properly 
recognized  the  position  which  she  had  thus 
taken,  by  inventorying  the  property  as  sub- 
ject to  a  life  estate  in  her  father,  and  his 
administration  account  must  be  settled  on 
that  basis. 

There  is  error.  The  judgment  of  tbe  su- 
perior court  Is  set  aside,  and  the  cause  re- 
manded, with  directions  to  reverse  the  de- 
cree of  the  court  of  probate  In  this  opinion 
tbe  other  Judges  concurred. 


OAHIIiL  at  aL  T.  OAHILL  ct  at 

(Supreme  Court  of  Errors  of  Connecticat 

April  17,  1903.) 

For  majority  opinion,  see  64  Atl.  201. 

HAMKRSLEY.'  J.  (dissenting).  Tbe  plaln- 
tUIs  were  bound  to  prove  that  Julia  Cahill 
owned  and  possessed  the  locus  at  the  time 
of  her  death.  This  was  essential  to  eBtat>- 
llsh  that  legal  titie  In  tbe  plalntifCa,  wlOiout 
which  they  cannot  recover.  Property  may  be 
acquired  through  any  kind  of  lawful  convey- 
ance from  its  owner.  This  is  the  principal, 
and  tot  the  great  mass  of  property  the  only, 
mode  under  our  law  of  acqnhring  ownership. 
The  fact  of  conveyance  may  be  established 
by  any  appropriate  evidence,  and  involTea 
proof  of  the  person  who  made  the  transfer, 
his  ownership  of  the  property,  and  the  va- 
lidity of  the  transfer  as  made.  Where  the 
conveyance  is  by  writing,  and  especially 
where  the  law  requires  it  to  be  by  writing.  It 
must  be  proved  by  the  production  of  the 
original  writing.  When  the  writing  has  been 
lost,  its  existence  and  contents  may  be  inrov- 
ed  by  relevant,  secondary  evidence.  As  own- 
ership draws  after  it  possession,  and  posses- 
sion, especially  of  personal  property,  la  often 
a  badge  of  ownership,  possession  may  become 
a  relevant  fact  in  proving  the  existence  and 
contents  of  such  writing.  It  may  be  tliat  all 
evidence  of  a  conveyance,  primary  or  second- 
ary, is  wanting,  and  the  possessor  holds  prop- 
erty without  a  conveyance  from  any  one. 
For  some  cases  of  this  kind  the  law  pro- 
vides other  modes  of  acquiring  proptfty,  viz., 
possession  and  user  which  is  not  by  virtue 
of  another's  right  from  time  immranorial,  or 
such  possession  for  a  fixed  period  unbroken 
and  unchallenged.  The  latter  mode  of  ac- 
quisition is  confined  mainly  to  land;  tbe  for- 
mer mainly  to  intangible  rights  in  propertr, 
generally  described  as  easements.  Property 
in  these  rights  may  be  acquired  by  prescrip- 
tion as  well  as  by  grant  The  property  Is 
deemed  to  originate  In  ariramt.    By  Its  veiy 
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natnre  It  la  ereatetf  as  property  through  the 
assent,  volnntary  or  compelled,  of  the  owner 
of  the  tangible  thing  It  burdens.  Ownership 
of  the  easement  is  acquired  through  a  valid 
grant,  whether  recent  or  ancient;  but  such 
ownership  may  be  acquired  through  posses- 
sion for  time  Immemorial  as  truly  and  as  ful- 
ly as  by  a  valid  grant.  This  mode  of  ac- 
quisition may  rest  in  part  on  the  effect  of  oc- 
cupancy, which,  at  to  movables,  Is  the  foun- 
dation of  separate  pi-operty  rights;  but  some 
support  is  to  be  found  In  the  elementary 
principle  of  Jurisprudence  which  forbids  the 
litigation  of  claims  unsupported  by  facts 
within  the  memory  of  man.  The  length  of 
this  period  has  fluctuated,  but  Is  now  for  the 
most  part  an  arbitrary  term.  Acquisitive 
prescription  Is  Illustrated  when  one  prescribes 
in  a  que  estute,  bnt  for  the  most  part  it  is 
not  used  In  the  English  law  In  its  direct 
form.  Its  substance  is  secured  through  a  le- 
gal fiction.  Instead  of  asserting  an  owner- 
ship acquired  by  immemorial  usage  or  pos- 
session, the  owner  is  permitted  to  assert  an 
ownership  acquired  by  some  Indefinite  and 
nonexistent  grant,  and  the  facts  which  estab- 
lish bis  acquirement  ot  ownership  by  pos- 
session are  treated  as  conclusive  proof  of 
some  grant  which  is  not  proved,  and  In  most 
cases  cannot  be  proved,  because  it  never 
existed.  Snch  a  legal  fiction  does  not  alter 
the  substance  of  things.  In  every  such  case 
the  ownership  is  in  reality  acquired  through 
possession,  and  is  not  acquired  through  a 
grant.  Possession  qs  a  mode  of  acquiring 
property  establisbes  ownership,  when  as  an 
evidential  fact  it  is  wholly  incompetent  to 
prove  an  ownership  acquired  by  grant.  It 
happens  in  some  cases  that  evidence  is  intro- 
duced tending  to  prove  the  existence  of  an 
actual  particular  grant  as  well  as  evidence 
tending  to  support  the  acquisition  of  owner- 
ship through  possession.  Such  possibility  baa 
natnrally  led  to  some  confusion  between  the 
force  of  possession  as  a  mode  of  acquiring 
ownership  and  the  evidential  value  of  pos- 
session merely  as  a  fact  which  may  or  may 
not  become  relevant  or  material  in  proving  an 
actual  and  particular  grant  The  distinction, 
however,  is  real  and  important.  A.  sues  B. 
for  trespass  in  crossing  his  land.  B.  at- 
tempts to  establish  two  defenses— one,  own- 
ership of  a  right  of  way,  acquired  through 
user  for  time  immemorial  (now  provable  by 
adverse  possession  for  16  years,  or  its  equiv- 
alent, an  Indefinite  and  fictitious  grant  con- 
clusively presumed  from  a  possession  for  time 
Immemorial);  and  the  other,  ownership  of  a 
rlsht  of  way  acquired  through  a  grant  from 
A.  to  B.,  made  10  years  before  the  bringing 
of  suit  User  or  possession  of  a  right  of 
way  for  14  years  is  proved.  Some  evidence 
is  produced  tending  to  prove  a  grant  of  the 
way  claimed,  etc.,  made  by  A.  to  B.  10  years 
before,  and  the  loss  of  the  deed.  The  court 
charges  the  Jury,  as  bearing  on  the  first  de- 
fense, that,  If  B.  has  proved  the  requisite 
possession  of  a  right  of  way  for  15  years, 
his  ownership  is  established,  but  if  he  has 


proved  such  possession  for  14  years  only,  bit 
ownership  is  not  established;  and,  as  bear- 
ing on  the  second  defense,  that,  if  the  evi- 
dence admitted  as  relevant  to  the  fact  of  a 
deed  made  10  years  before  by  A.  to  B.  grant- 
ing the  right  of  way  satisfies  the  Jury  that 
snch  a  grant  was  made,  B.  has  established 
.  his  ownership  by  actual  grant  although  the 
deed  has  been  lost  <uid  that  the  fact  that  B. 
actually  used  the  way  at  the  time  of  the 
alleged  grant  and  afterwards  might  be  c<hi- 
sldered,  so  far  as  that  fact  might  be  relevant 
to  the  actual  making  and  terms  of  the  al- 
leged grant  Such  a  charge  might  be  sub- 
stantially correct  but  It  would  be  Incorrect 
if  the  court  should  further  charge  that  if  the 
Jury  cannot  find  a  possession  for  more  than 
14  years,  and  are  not  satisfied  that  A.  made 
a  grant  10  years  before,  by  the  evidence 
relevant  to  that  fact  they  may  consider  the 
evidence  of  possession  for  14  years  and  the 
evidence  relevant  to  ttae  unproved  grant  to- 
gether, and  from  the  whole  evidence  thus 
considered  may  presume  an  actual  grant 

The  error  centers  In  the  inaccurate  use  of 
the  word  "presume."  Possession  may  con- 
fer title  as  truly  ss  grant  confers  title.  Each 
1b  a  mode  of  acquiring  ownership.  Bnt  the 
potency  of  possession  as  a  means  of  acquir- 
ing title,  when  insufficient  for  that  purpose, 
cannot  be  used  to  effect  the  relevancy  of  one 
or  more  acts  of  ownership  by  the  alleged 
grantee  of  a  specified  grant  to  the  fact  of 
the  execution,  contents,  and  validity  of  that 
grant.  In  discussing  the  ownership  of  °  in- 
tangible property  or  incorporeal  heredita- 
ments, it  is  often  necessary  to  use  the  words 
"grant,"  "presumption,"  "possession,"  with 
differing  meanings,  indicated  only  by  the 
context  and  there  is  much  excuse  for  the 
occasional  confusion  of  things,  related  but 
really  independent;  but  there  Is  far  less  ex- 
cuse for  any  confusion  of  this  nature  in  dis- 
cussing the  ownership  of  laud.  Here  the 
distinction  between  the  acquisition  of  own- 
ership through  possession  and  its  acquisition 
through  a  conveyance  from  a  former  owner 
to  the  present  irassessor  is  more  clearly  mark- 
ed. Under  the  early  English  law,  land,  un- 
like property  in  intangible  rights,  was  not 
the  subject  of  prescription  in  any  form. 
Twiss  V.  Baldwin,  9  Conn.  804;  2  Black. 
Comm.  264.  Substantially  the  only  mode 
by  which  ownership  could  be  transferred 
from  one  owiter  to  another  was  some  form 
of  conveyance.  Bare  possession,  the  appar- 
ent right  of  possession,  and  even  the  right 
of  possession  might  be  acquired  without  ter- 
minating ownership  of  land  once  acquired' 
and  not  conveyed.  This  ownership  might 
be  asserted  and  established  through  the  writ 
of  right,  and  then  the  lost  possession  be  re- 
covered. The  limitation  of  the  writ  of  right 
to  a  definite  period  of  60  years  (St  82  Hen. 
vili)  to  a  limited  extent  and  the  adaptation 
of  the  action  of  ejectment  to  the  trial  of  title 
with  the  limitation  of  the  exercise  of  a  right 
of  entry  to  a  period  of  20  years  (St  21  Jac. 
I)  to  a  greater  extent  rendered  the  practical 
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acquisition  of  ownership  by  posseasion  pos- 
sible in  icany  cases.  After  the  passage  of 
fhe  statute  of  James  I,  cases  might  arise 
where  the  writ  of  right  would  be  available 
to  the  true  owner;  but  since  the  enactment 
of  8t  8  &  4,  Wm.  It,  for  limitations  of  ac- 
tions relating  to  real  property,  possession  for 
20  years  as  a  mode  of  acquiring  ownership 
Of  land  has  been  more  clearly  recognized,  and 
has  sometimes  been  termed  an  acquisition  of 
ownership  through  legislative  conveyance. 

In  this  state,  however,  possession  as  a 
mode  of  acquiring  ownership  of  land  haa 
been  recognized  from  earliest  days;  the  only 
other  method  being  some  form  of  convey- 
ance. The  first  settlers  claimed  to  have  ac- 
quired absolute  ownership  of  lands  within 
our  limits  mostly  by  purchase  from  the  native 
Indians  and  partly  by  conquest,  and  their 
ownerstilp  in  fact  rested  on  these  claims  un- 
til the  charter  of  1662,  which  granted  and 
confirmed  to  the  charter  government  all  land 
within  its  Jurisdiction,  to  be  holden  of  the 
king  in  free  and  common  socage.  Subse- 
quently lands  belonging  to  particular  persons 
were  held  according  to  this  tenure,  but  the- 
land  tenures  of  England  were  in  no  other  way 
ever  recognized  as  a  force  within  our  Umlts. 
The  claims  of  ownership  and  purchase  by  con- 
quest were  never  abandoned,  and  in  1793 
our  Legislature  declared  that  by  the  estab- 
lishment of  our  independence  the  citizens  of 
this  state  became  vested  with  an  allodial  tl- 
tie  to  their  lands,  and  therefore  it  declared 
"that  every  proprietor  in  fee  simple  of  lands 
has  an  absolute  and  direct  dominion  and 
property  In  the  same."  In  1639,  substan- 
tially coincident  with  the  establishment  of 
civil  government.  It  was  enacted  that  all 
land  allotted  to  any  particular  person  should 
be  recorded.  Such  record,  as  well  as  the 
record  of  any  subsequent  sale,  was  compul- 
sory, and  sale  without  record  was  of  no 
value.  A  certified  copy  of  the  record  served 
the  purpose  of  a  deed.  1  CoL  Bee.  p.  37. 
In  1660  it  was  enacted  that  all  future  con- 
veyances should  be  made  by  deed  duly  re- 
corded, and  the  requisites  to  the  validity  of 
such  deed .  were  prescribed.  1  Col.  Bee.  p. 
858.  In  1667  it  was  enacted  that  any  per- 
son then  standing  possessed  of  land  and  so 
continuing  uninterrupted  for  the  space  of 
one  year  should  be  the  owner  thereof  as  ful- 
ly as  if  allotted  to  him,  with  the  same  right 
to  enter  it  for  record.  2  Col.  Bee.  p.  67. 
In  1684  it  was  enacted  that  any  person  who 
has  had  a  right  of  entry  or  action  in  respect 
of  land  detained  from  him  since  1667  until 
the  10th  of  the  month  following  the  passage 
of  the  act,  and  neglected  to  enforce  such 
right,  shall  hereafter  be  utterly  excluded  and 
disenabled  from  such  suit  or  entry.  It  was 
further  enacted  that  no  person  having  an  ex- 
isting right  for  action  or  entry  for  land  de- 
tained could  exercise  the  same  unless  within 
three  years  from  the  lOtb  of  the  following 
month,  and  tibat  no  subsequently  accruing 
right  of  action  or  entry  for  laud  detained 
could  be  enforced  unless  within  16  years 


from  the  accruing  thereof.  8  CoL  Rec.  146, 
147.  The  substance  of  this  last  provision  has 
since  remained  unchanged,  and  Is  found  la 
section  1109  of  the  General  Statutes  of  1902. 
In  1727  It  was  provided  that  no  valid  con- 
veyance of  laud  could  be  made  by  any  one 
ousted  of  possession  thereof  except  to  the 
present  possessor.  7  CoL  Bee.  105.  The  op- 
eration of  these  laws,  most  of  which  are  still 
retained  substantially  in  the  form  of  their 
original  enactment,  was  to  establish  by  leg- 
islative authority  possession  for  15  years 
as  a  distinct  means  and  mode  of  accxoiring 
ownership  of  land.  One  reason  for  this 
operation  may  be  found  in  the  wide  differ- 
ences between  the  English  law  of  veal  estate 
and  our  own. 

In  Bush  T.  Bradley,  4  Day,  306,  Jadge 
Beeve  says:  "We  have  always  considered 
ownership  as  giving  a  right  to  possession  of 
real  property,  as  much  so  as  ownership  of 
personal  property.  Ownership  in  the  one 
case  draws  after  it  the  possession  as  much 
as  in  the  other  case,  and  whenever  a  right 
of  possession  is  lost  all  title  and  ownership 
are  lost.  So  the  statute  of  limitations  re- 
specting lands  has  always  been  construed. 
The  statute,  in  the  words  of  it,  does  not  take 
from  the  original  proprietor  his  tiUe;  it  only 
tolls  Ills  right  of  entry.  And  yet  this  statute 
has  been  always  considered  as  barring  all 
claim  of  titie,  whilst  the  same  words  In  the 
English  statute  have  been  considered,  not  as 
having  any  effect  on  the  title,  but  only  oa 
the  right  of  entry,  and  the  lands  may  be 
recovered  by  a  form  of  proceeding  proper  for 
such  a  case.  The  English  law  distinguishes 
betwixt  a  right  of  possession  and  a  right  of 
property,  but  our  law  does  not  Wherever 
there  is  a  right  to  real  property,  there  Is.  of 
course,  a  right  of  possession,  and  the  statmte, 
which  takes  away  the  right  of  possession, 
takes  away  the  right  of  property;  and  this  Is 
the  reason  that  this  statute  has  received  a 
construction  altogether  different  from  the  con- 
struction given  to  the  English  statute."  The 
controlling  reason  is  found  in  the  fact  that 
the  legislation  mentioned,  extending  from  1638 
to  1684,  must  be  regarded  as  one  piece  of 
work,  whereby  our  system  of  acquiring  own- 
ership of  land  was  developed  and  settled. 
Conveyance  followed  by  record  according  to 
the  forms  prescribed  for  securing  perpetual 
certainty  is  the  normal  mode  of  acquiring 
ownership.  When  these  forms  are  neglected, 
or  the  owner  abandons  his  land,  occupancy  or 
possession  continued  for  15  years  is  a  dis- 
tinct mode  of  conferring  a  new  ownership 
on  the  person  in  occupation  at  the  end  of 
the  term.  Eels  v.  Day,  4  Conn.  95;  Sher- 
wood T.  Barlow,  19  Conn.  471-477;  Price  v. 
Lyon,  li  Conn.  279-290;  Wright  v.  Wright 
21  Conn.  329-345. 

It  follows  (1)  that  in  establishing  a  legal 
title  to  land  acquired  through  adverse  pos- 
session, evidence  is  directed  to  the  nature  and 
extent  of  the  occupancy,  to  the  existence  of 
any  statutory  disabilities,  and  to  the  unbrok- 
en continuance  of  the  occupancy  for  fifteen 
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yean.  Mere  poaseaslon  Is  to  no  sense  evi- 
dence of  a  conveyance,  real  or  fictitious:  on 
the  contrary,  Its  efficacy  depends  on  the  as- 
sumption  that  the  title  by  conveyance  la  In 
some  one  else.  Poasesslon  of  the  requisite 
kind,  for  the  requisite  period,  la  the  thing  to 
be  established  by  evidence,  and,  when  estab- 
lished by  evidence,  this  thing,  vis.,  this  16 
years  of  adverse  possession,  directly  extin- 
guishes the  former  ownership,  and  directly 
Invests  the  person  In  occupation  at  the  ter- 
mination of  the  statutory  period,  not  with 
tbe  title  of  the  former  owner,  but  with  a 
new  ownership  acquired  through  this  distinct 
mode.  (2)  In  establishing  a  legal  title  ac- 
quired tbrongb  conveyance,  possession,  oc- 
cupancy, acts  of  ownership  may  or  may  not, 
according  to  the  circumstances  of  each  case, 
he  relevant  to  some  fact  tending  to  prove  the 
conveyance  through  which  ownership  Is 
claimed.  In  no  other  way  is  there  any  sub- 
stantial, evidential  relation  between  the  mere 
fact  of  an  actual  occupation  of  land  and  the 
fact  of  a  deed  validly  conveying  that  land  to 
the  occupant.  This  Is  unquestionable,  unless 
It  be  true  that,  when  a  person  claiming  to 
be  owner  of  land,  but  unable  to  produce  evi- 
dence of  conveyance,  is  in  possession  for  less 
than  IS  years,  the  natural  Inference  is  that 
be  has  received  a  deed  of  that  land;  bat  the 
natnral  inference  in  such  case  is  precisely  the 
opposite.  In  vie..-  of  our  law  regulating  the 
making  and  record  of  deeds,  the  probability 
that  a  man  in  possession  of  land  without  evi- 
dence of  conveyance  has  not  received  a  con- 
veyance is  strong. 

Mere  possession,  therefore,  cannot  be  rele- 
vant to  the  fact  of  a  conveyance  by  deed,  al- 
though it  may  become  relevant  to  some  one 
of  the  facts  sought  to  be  established  in  prov- 
ing the  deed,  and  its  relevancy  and  weight 
for  that  purpose  must  be  determined  by  the 
ordinary  rules  of  evidence,  and  cannot  be 
confused  with  the  theory  of  an  arbitrary  pre- 
sumption used  in  discussing  prescription  for 
Incorporeal  hereditaments.  There  is  nothing 
In  our  decisions  to  justify  such  a  confusion, 
althongh  some  suggestion  of  an  excuse  for  It 
may  be  found  In  the  individual  opinions  of 
Chief  Justice  Swift  and  Judge  Gould,  re- 
ported in  Sumner  v.  Child,  2  Conn.  607,  the 
case  cited  in  the  opinion  of  the  majority  of 
the  court.  The  case  Is  a  peculiar  one.  From 
what  appears  to  have  been  the  substantially 
conceded  facts,  the  case  is  this:  William 
Dudley  acquired  ownership  of  the  land  In 
question.  Upon  his  death  his  son,  Joseph,  en- 
tered Into  possession  as  heir,  and  remained 
In  possession  for  28  years,  when  bis  title 
passed  to  the  defendant  through  the  levy  of 
an  execution.  The  same  year  administration 
was  granted  on  the  estate  of  William  Dud- 
ley, and  in  due  course  of  proceeding  the  land 
was  sold  to  pay  William's  debts.  It  was 
purchased  by  the  plaintiff,  who  shortly  after 
broagbt  the  action  of  ejectment.  Here  was 
no  question  of  conveyance  or  adverse  pos- 
session. Joseph  acquired  ownership  by  de- 
somt  SDbJect  to  the  paramount  authority  of 


the  law  to  appropriate  the  land  to  the  pay> 
ment  of  debts  in  administering  his  father's 
estate.  If  the  grant  of  administration  and 
the  proceedings  under  it  were  valid,  the 
plaintiff  had  a  legal  title;  If  they  were  not 
valid,  the  defendant  had  a  good  title.  The 
titie  depended  solely  on  the  validity  of  the 
administration  proceedings.  As  the  decrees 
of  the  probate  court  had  not  been  api)ealed 
from,  the  defendant  could  not  attack  their 
validity  in  the  ejectment  suit.  He  therefore 
relied  upon  the  claim  that  the  long  delay  in 
taking  out  administration  should  have  the 
same  effect  as  a  release  from  the  creditors 
of  Joseph,  and  that  the  fiction  of  an  imagi- 
nary grant,  proved  by  immemorial  usage  or 
possession,  was  applicable  to  this  case,  and 
the  court  in  substance  charged  the  Jury  that 
they  might  presume  a  titie  in  the  defendant 
from  length  of  possession  alone.  A  majority 
of  the  Judges  of  this  court  held  that  such  in- 
struction was  erroneous.  No  opinion  of  the 
court  was  given.  Three  of  the  judges  ex- 
pressed their  views.  The  chief  Justice,  who 
tried  the  cause  below,  warmly  defended  his 
charge.  Judge  Smith  argued  that  the  charge 
was  erroneous,  because  possession  had  noth- 
ing to  do  with  the  title,  as  that  must  depend 
wholly  on  the  validity  of  the  administration 
proceedings.  Judge  Oould  directly  attacked 
the  general  proposition  of  Judge  Swift,  argu- 
ing that  the  Jury  could  not  presume  a  con- 
veyance of  land  from  length  of  possession 
alone,  and  for  this  reason  the  charge  was 
erroneous.  He  also  expressed  his  own  views 
as  to  the  possible  relevancy  of  mere  occupa- 
tion in  proving  the  actual  conveyance  of 
land.  It  is  this  part  of  his  argument  wlilcb 
the  opinion  of  the  majority  restates  with  an 
Implication  of  too  broad  approval.  We  can- 
not be  sure  what  number  of  the  Judges,  in 
granting  a  new  trial,  acted  on  the  views  of 
Judge  Smith  or  Judge  Gould.  The  case  Is 
certainly  not  an  authority  upon  any  question 
except  the  proposition  advanced  by  Judge 
Swift  Its  Interest  lies  in  the  acftdemic  duel 
between  Judges  Swift  and  Gould,  as  the  indi- 
vidual utterance  of  either  is  entitled  to  the 
greatest  deference.  It  Is  Idle  for  present 
purposes  to  discuss  their  differences.  Each, 
to  a  certain  extent,  was  loolclng  at  a  differ- 
ent side  of  the  shield,  and  neither  liept  clear- 
ly in  mind  the  application  of  his  general 
statements  to  the  real  facts  of  the  case  In 
hand.  The  confusing  nature  of  the  discus- 
sion is  indicated  by  the  last  retort  of  Svrlft, 
uttered  in  his  "Digest,"  where,  referring  to. 
Gould's  opinion  and  the  distinctions  drawn 
by  him,  he  says  with  his  occasional  unguard- 
ed vigor:  "This  Is  a  new  doctrine.  It  was 
never  before  promulgated.  No  such  distinc- 
tion can  be  found  in  any  book.  It  Is  opposed 
to  the  decision  of  every  case  that  has  been 
determined,  and  the  dicta  of  every  Judge  up- 
on the  subject."  1  Swift's  Digest,  167.  The 
general  trend  of  Judge  Gould's  opinion  sup- 
ports the  views  I  have  expressed,  but  there 
is  uncertainty  in  the  language  used  in  dis- 
cussing the  occupation  of  land  merely  as  evl- 
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dence.  If  tliat  language  can  fairly  be  treated 
as  stating  tbat  when  a  legal  title  to  land 
tbrongh  a  deed  of  conveyance  la  to  be  proved, 
the  mere  fact  of  possession  or  occupation  of 
tbat  land  by  the  claimed  grantee  has  any 
probative  force  except  as  It  may  be  relevant 
to  some  fact  in  the  case  In  accordance  with 
the  general  rules  for  determining  the  rele- 
vancy of  one  fact  to  another,  then  the  state- 
ment seems  to  me  clearly  Inconsistent  with 
sound  principle,  and  unsupported  by  authori- 
ty. 

Applying  to  the  facts  of  the  present  case 
the  ordinary  rules  of  evidence,  it  seems  clear 
that  the  rejected  evidence  was  Immaterial, 
and  its  rejection  furnishes  no  ground  for  a 
new  trial.  The  facts  are  these:  The  record 
title  to  the  land  In  question  Is  in  Wallace  & 
Sons,  through  a  deed  to  them  dated  August 
29,  1873,  from  the  grantee  of  an  admitted 
owner.  Julia  and  Richard  CahlU,  one  or  both, 
were  In  possession  from  1873  to  the  death  of 
Julia,  in  1886.  From  bis  velfe's  death  Rich- 
ard was  In  possession,  using  the  land  as  his 
own,  and  mortgaging  It  as  his  own,  until  his 
death,  in  1901.  The  defendants  are  In  pos- 
session as  devisees  of  Richard.  The  plalntlCTs 
claim  as  heirs  of  Julia  Cahlll.  Richard,  at 
the  time  of  his  death,  had  acquired  a  com- 
plete title  through  adverse  possession  since 
his  wife's  death,  unless  his  possession  was 
through  the  right  of  another.  The  plaintlfCs 
claim  that  Julia  at  her  death  was  owner  of 
the  land,  and  Richard,  until  his  death,  con- 
tinued in  possession  as  tenant  by  the  curtesy. 
Their  whole  case  rests  upon  maintaining  this 
claim,  for,  unless  tenant  by  the  curtesy,  the 
title  in  Richard  at  his  death  Is  certain.  Their 
claim  that,  Julia  being  In  possession  at  the 
time  of  her  death,  and  for  a  long  time  be- 
fore, the  court  should  presume,  in  the  ab- 
sence of  countervailing  testimony,  a  legal  ti- 
tle In  her,  was  properly  overruled,  and  may 
be  laid  out  of  the  case.  They  attempted  to 
prove  ownership  in  Julia  through  adverse 
possession,  but,  as  there  was  no  possession  by 
either  Julia  or  Richard  for  more  than  12  years 
at  the  time  of  Julia's  death,  the  court,  for 
this  reason,  was  compelled  to  find  she  had  no 
ownership  through  adverse  possession.  Any 
rulings  on  evidence  as  applicable  to  her  title 
through  adverse  possession  are,  therefore.  Im- 
material. There  remained  the  claim  of  title 
in  Julia  through  a  deed  of  conveyance,  and 
the  plaintiffs'  case  then  rested  solely  on  the 
fact  of  conveyance. 

The  fact  in  issue  is  further  narrowed 
through  the  plaintiffs'  Introduction  of  evi- 
dence proving  the  possession  by  Julia  at  cer- 
tain times  between  1873  and  1SS5  of  a  docu- 
ment which  tliey  claim  was  a  deed  of  convey- 
ance of  the  land  In  question  to  JuUa,  and 
this  document  represented  the  only  convey- 
ance claimed.  Unless  this  document  Is  prov- 
ed to  have  contained  a  valid  conveyance  to 
Julia,  there  1$  no  foundation  in  the  case  for 
the  claim  of  her  legal  title.  The  document 
was  not  produced,  and  Its  contents,  to  be 
proved  by  secondary  evidence,  constituted  the 


ultimate  fact  which  must  determine  tbe  r1> 
evancy  and  materiality  of  the  evidence  re- 
jected. Upon  the  trial  Julia's  son,  one  of  the 
plaintifFs,  was  asked  whether  his  father  had 
ever  done  anything  on  or  about  the  land  dur- 
ing his  mother's  life.  The  qnestion  was  ex- 
cluded as  immaterial.  The  ruling  would 
seem  unquestionably  correct  It  is  claimed 
it  was  relevant  to  the  fact  of  possession  by 
Julia,  but  testimony  of  every  fact  tending  to 
prove  Julia's  possession  was  admitted.  Mere 
negative  testimony  tbat  some  one  else  did 
nothing  about  the  place  is  too  remotely  re- 
lated to  the  fact  of  her  possession  to  be 
admissible. 

It  is  claimed  that  the  absence  of  acts  of 
ownership  by  Julia's  husband  might  char- 
acterize the  nature  of  her  possession  as  ad- 
verse to  him.  Possibly  such  negative  conduct 
by  the  husband  might  be  relevant  tt  the  ques- 
tion were  whether  an  ownership  by  adverse 
possession  inured  to  the  wife  separately,  or 
to  the  husband.  But,  as  such  qnestion  was 
excluded  from  the  case  by  want  of  possession 
of  any  kind  for  the  requisite  period,  relevan- 
cy on  this  ground  is  wholly  immaterial. 
Whether  the  actual  occupation  1^  Julia  was 
adverse  to  her  husband  or  not  cannot  ^ect 
Its  relevancy  to  the  contents  of  the  document 
which  was  operative  as  a  conveyance  to  her, 
or  not  at  all. 

It  Is  suggested  that  the  court  has  found 
that  the  husband  was  In  possession,  and.  by 
Inference,  that  the  wife  was  not,  and  might 
not  have  made  this  finding  if  an  answer  to 
the  question  had  been  permitted.  I  think  a 
negation  of  Julia's  actual  occupancy  is  not  a 
proper  inference  from  this  finding,  and  that 
it  is  controlled  by  a  theory  as  to  the  legal  ef- 
fect of  acts  of  ownership  by  the  wife,  and  not 
at  all  by  any  actual  acts  of  ownership  by  the 
husband  which  were  not  claimed  by  the  de- 
fendants to  have  been  proved.  But  I  prefer 
to  assume  that  the  court  did  find  that  Julia 
was  not  in  possession,  and  that  such  finding 
might  possibly  have  been  influenced  by  tlie 
negative  testimony  excluded;  for  this  brings 
me  to  a  consideration  that  renders  all  specu- 
lation as  to  the  possible  materiality  of  that 
testimony  to  the  fact  of  Julia's  possession  on- 
necessary.  The  fact  of  exclusive  poeseasion 
by  Julia  was  wholly  Immaterial  in  view  of 
the  facts  proved,  and  claimed  to  be  proved, 
in  respect  to  the  document  in  her  possession. 
It  appears  from  the  finding  of  the  court,  the 
statement  of  the  facts  on  which  the  plaintiffs' 
claims  of  law  were  based,  incorporated  in  the 
finding,  and  the  plaintlfCs'  proposed  draft  for 
a  finding,  that  all  the  subordinate  facts  prov- 
ed or  claimed  to  have  been  proved  by  the  tes- 
timony In  respect  to  the  deed  of  conveyance 
were  these:  Julia  on  two  or  three  occasions 
held  In  her  hand  a  document  which  she  said 
was  a  deed  of  her  land.  On  one  occasion  she 
handed  some  papers  to  Mr.  Webster  to  keep 
for  her.  He  kept  them  some  years,  and  sub- 
sequently returned  them.  Among  those  papers 
wns  a  document  which  Mr.  Webster  testi- 
fied was  a  deed  to  JuUa.    Julia  woa  In  ac- 
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tual  possession  ot  the  land  from  1873  to  1885, 
claiming  to  be  owner.  These  bald  facts  ore 
all,  and  are  clearly  insufflcient  to  prove  a 
conTeyance  from  the  owner  of  the  land  to 
Julia  Cabin.  It  Is  enough  that  there  Is  abso- 
lutely nothing  to  prove  that  any  particular 
Iiersoa,  or  any  unnamed  person,  being  owner 
of  the  land,  made  any  conveyance  of  any  kind 
to  Julia  Cahill.  Actual  possession  of  the  land 
by  ber  la  immaterial,  and  wholly  incompe- 
teut  to  the  proof  of  this  fact;  and  without 
this  fact,  as  well  as  others  that  are  not  prov- 
ed, the  acquirement  of  ownership  by  Julia 
through  a.  valid  deed  of  conveyance  has  not 
been  proved,  and  therefore  the  plaintiffs  have 
not  established  a  legal  title  for  themselves. 
It  follows  that  upon  all  the  facts  In  the  case, 
toBCthw:  with  the  fact  which  It  is  claimed 
the  excluded  testimony  would  prove,  the  Judg- 
ment of  the  trial  court  Is  the  only  one  that 
can  lawfully  be  rendered.  Under  these  cir- 
cumstances the  exclusion  of  the  testimony, 
even  if  theoretically  erroneous,  furnishes  no 
ground  for  a  new  trial. 

I  dissent  from  the  opinion  of  the  majority 
because  I  fear  it  is  liable  to  raise  an  unau- 
thorized and  unnecessary  doubt  as  to  the 
clear  distinctions  under  our  law  in  respect  to 
the  acquirement  of  ownership  in  land  through 
conveyance  and  its  ocqulrement  through  ad- 
verse possession,  and  which  control  the  rele- 
vancy and  materiality  of  mere  possession  In 
proving  a  legal  title  through  either  mode  of 
acquisition.  I  dissent  from  the  result  be- 
cause it  seems  to  me  clear  that  it  grants  a 
new  trial  for  the  exclusion  of  testimony, 
which,  if  admitted,  could  not  lawfully  have 
induced  a  different  Judgment. 

I  think  there  Is  no  error  In  the  Judgment 
of  the  superior  court. 


FLANAGAN  v.  HYNE8. 

(Supreme  Court  of  Errors  of  Counectlcnt 
April  17,  1903.) 

ELECTIONS  —  CANDIDATES  —  NOMINATIONS  — 

BALLOTS— PREPARATION— PARTY 

NAHB— USE. 

1,  Under  the  rules  of  a  political  party,  nom- 
inations for  resistrar  of  voters  were  made  at  a 
special  convention  held  in  Mny,  1901,  consisting 
of  the  members  of  the  Democratic  city  com- 
mittee and  the  Democratic  holders  of  certain 
designated  offices.  This  convention  nominated 
defendant  for  such  office.  The  first  town  con- 
vention after  the  consolidation  of  the  city  and 
county  governments  by  Pub.  Acts  1901,  p.  1375, 
c.  176,  was  held  the  succeeding  October,  and 
rescinded  the  previous  role  for  the  nomination 
of  rejtister  of  voters  at  a  special  convention, 
and  thereafter  nominated  petitioner  for  that 
office.  The  chairman  of  the  Democratic  town 
committee  refused  to  recognize  petitioner's 
Domination,  and  the  ballots  issued  by  the  chair- 
man contained  defendant's  name  only,  where- 
npon  petitioner  caused  other  ballots  to  he  is- 
sued, containing  his  name  as  a  candidate  for 
such  otHce,  under  the  title  "Democratic."  Heli, 
that  no  provision  having  been  made  for  the 
determinntion  of  the  contest,  except  at  the  polls, 
petitioner  was  justified  in  offering  such  ballots 
at  the  poles. 

54  A.— 47 


Appeal  from  Superior  Court,  New  Haven 
County;  Milton  A.  Shumway,  judge. 

Election  contest  by  John  H.  Flanagan 
against  James  A.  Hynes.  From  a  Judgment 
declaring  petitioner  duly  elected  to  the  of- 
fice of  registrar  of  voters  for  the  town  of  Wa- 
terbury,  defendant  appeals.    Affirmed. 

John  O'Neill,  for  appellant  Obarles  O. 
Root,  Terrence  F.  Carmody,  and  John  H. 
Cassidy,  for  appellee. 

PRENTICE,  J.  At  the  annual  town  elec- 
tion held  in  the  town  of  Waterbury  on  the 
first  Monday  of  October,  1002,  the  petitioner 
and  respondent  were  candidates  for  the  of- 
fice of  registrar  of  voters.  The  one  of  them 
who  received  the  larger  number  of  votes  was 
entitled  to  be  declared  elected.  The  other 
was  not  Twelve  hundred  and  twenty-six 
ballots  were  cast  for  the  petitioner,  of  which 
19  were  upon  pasters;  1,134  were  cast  for 
the  respondent,  4  being  by  pasters.  The  re- 
spondent was  declared  elected.  The  23  pas- 
ter ballots,  which  were  concededly  valid, 
may,  under  the  facts  of  the  case,  be  disre- 
garded. All  the  other  ballots,  whether  cast 
for  the  petitioner  or  the  respondent,  were 
Identical  In  all  respects,  save  that  the  name 
of  the  petitioner  appeared  upon  some,  and 
that  of  the  respondent  upon  others,  as  the 
candidate  for  registrar  of  voters.  All  of 
these  ballots  confessedly  compiled  with  the 
requirements  of  statute,  and  were  altogether 
free  from  objection,  save  in  one  pai-tlcular. 
which  remains  to  be  noticed.  Both  sets  of 
ballots  were  headed  with  the  w:ord  "Demo- 
cratic." The  claim  was  made  at  the  count, 
and  is  now  made,  that  this  use  of  the  word 
"Democratic"  upon  the  ballots  containing  the 
petitioner's  name  Invalidated  them.  The 
moderators  In  four  of  tlie  sbc  voting  dis- 
tricts sustained  this  claim,  and  rejected  all 
of  said  ballots  cast  therein  for  the  petitioner 
as  void,  thus  accomplishing  bis  defeat.  The 
judge  before  whom  the  petition  was  heard 
has  declared  them  valid,  and  adjudged  the 
petitioner  elected.  The  single  question  thus 
presented  for  our  decision  is  as  to  whether  or 
not  the  presence  of  the  word  "Democratic" 
upon  the  petitioner's  ballots  rendered  them 
void. 

The  objection  to  the  rejected  ballots  rests 
upon  the  claim  that  the  petitioner  was  not 
the  rightful  candidate  of  the  Domocratlc 
party.  The'  petitioner  was  placed  in  nomina- 
tion at  the  regular  convention  held  on  Oc- 
tober 3,  1902,  for  the  nomination  of  Demo- 
cratic candidates  for  the  coming  town  elec- 
tion. This  convention  was  duly  called  and 
constituted.  It  was  the  only  conveutiou  held 
for  the  purpose,  and  nominated  all  the  other 
Democratic  candidates.  The  rules  for  the 
government  of  the  party  which  had  been 
adopted  by  the  town  convention  held  in  the 
fall  of  1901,  and  before  the  act  of  1901  regu- 
lating caucuses  and  primaries  (Pub.  Acts 
1901,  p.  1375,  c.  176)  went  into  operation,  pre- 
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scribed  tbe  offlcoi  who  shonld  lie  nominated 
at  town  conventionB.  The  registrar  of  vot- 
ers was  not  Included.  The  rules  also  pro- 
vided for  city  conventions,  wherein  should 
be  nominated  candidates  for  dty  offices. 
The  power  to  legislate  for  the  party  was 
expressly  reserved  to  the  city  conventions. 
The  nomination  of  registrar  of  voters  was, 
under  the  rules,  to  be  made  at  neither  of 
these  conventions  of  delegates  selected  at 
primaries,  but  at  a  special  convention  to  be 
held  In  May,  constituted  of  the  members  of 
the  Democratic  dty  committee  and  the  Dem- 
ocratic holders  of  certain  designated  ofSces. 
This  latter  body  met  in  May,  1901,  as  pro- 
vided by  the  rules,  and  nominated  the  re- 
spondent. The  town  convention  assembled 
on  October  8,  1901,  as  aforesaid,  which  was 
the  first  held  since  the  consolidation  of  the 
city  and  town  governments,  and  also  the 
first  held  since  said  caucus  act  of  1901  went 
Into  operation.  After  nominating  candidates 
for  all  the  offices  to  be  voted  for,  except 
that  of  registrar  of  voters,  it  rescinded  the 
rule  adopted  by  the  town  convention  of  the 
year  previous,  providing  for  the  nomination 
of  the  registrar  of  voters  at  a  special  con- 
vention in  May,  and  thereupon  placed  the  pe- 
titioner In  nomination  for  that  office.  The 
chairman  of  the  Democratic  town  committee 
refused  to  recognize  the  petitioner's  nomina- 
tion, and  recognized  the  respondent  as  the 
rightful  candidate  of  the  party.  The  ballots 
Issued  by  him  contained  the  latter's  name. 
The  petitioner,  in  this  situation,  cansed  the 
ballots  to  be  printed  and  circulated  which 
are  under  review. 

There  is  no  question  made  of  the  petition- 
er's good  faith  in  his  Issuance  of  the  ballots 
bearing  his  name  and  the  Democratic  desig- 
nation; nor  is  any  claim  made  that  they 
were  used  or  cast  with  any  unlawful  pur- 
pose, or  with  any  intent  to  deceive  or  de- 
fraud, or  In  any  way  evade  either  the  express 
provisions  or  the  underlying  purposes  of  the 
ballot  law.  The  sole  objection  to  the  ballots 
Is  that  they  did  not  in  fact  comply  with  legal 
requirements,  and  therefore  should  have  been 
rejected.  A  glance  at  the  recital  of  the  facts 
is  sufficient  to  make  it  clear  that  the  situa- 
tion out  of  which  the  trouble  arose  was  a 
factional  dispute  within  the  Democratic  party 
organization  over  its  nomination  for  an  of- 
fice. The  petitioner  and  respondent  each 
claimed,  and  now  claim,  that  he  was  the 
rightful  nominee.  These  claims  have  been 
argued  before  us,  and  on  behalf  of  the  re- 
spondent we  are  asked  not  only  to  decide 
this  issue  in  his  favor,  but,  having  done  so, 
to  declare  that  the  ballots  for  the  petitioner 
were  therefore  necessarily  void.  This  posi- 
tion of  the  respondent  assumes  too  much.  It 
Involves  a  distinct  misapprehension  of  the 
proper  attitude  of  courts  in  Interpreting  and 
applying  the  provisions  of  ballot  laws.  Such 
laws  have  for  their  ultimate  purpose  the 
registration  of  the  popular  will  upon  the 
questions  submitted  for  decision.    Until  quite 


recently  their  provisions  were  comparatively 
few  and  simple,  and,  for  the  most  part,  were 
concerned  with  the  machinery  and  methods 
for  the  convenient  and  orderly  expression  of 
the  will  of  the  voters  as  they  shonld  choose 
to  express  it,  and  safeguarding  the  result  ss 
expressed.  Of  late,  legislation  haa  Bougfat 
not  only  to  register  and  safeguard  the  will  of 
the  voters  as  expressed,  but,  as  far  as  possi- 
ble, to  secure  an  expression  which  should 
represent  the  true  will  of  the  voters,  unaf- 
fected by  corruption,  intimidation,  undae  In- 
fluence, or  deception.  Snch  an  attempt  nec- 
essarily Involves  many  commandments  whose 
"thou  shalts"  and  "thou  ahalt  nots"  multiply 
into  a  more  or  less  complicated  system. 
These  commandments,  to  be  effective,  in- 
volve penalties  which  oftentimes  can  only  lie 
Imposed  by  a  rejection  of  ballots.  The  re- 
jection of  ballots  ordinarily  signifies  the  dis- 
franchisement of  the  voters  whose  balloti 
they  are.  Circumstances  may  Justify  this 
disfranchisement  as  a  necessary  Inddoit  of 
an  attempt  to  obtain  an  honest  and  true  ex- 
pression of  the  popular  will.  The  danger  of 
snch  a  system,  however,  is  that  the  disfran- 
chisement will  extend  to  the  honest  voter, 
honestly  attempting  to  exert  his  influence 
upon  the  election  result  When  snch  a  result 
is  accomplished,  a  grievous  wrong  is  done 
to  the  citizen  whose  right  Is  taken  away. 
When  It  is  done  to  any  great  extent,  the  sys- 
tem Is  put  in  serious  jeopardy  of  being  so  ' 
nsed  as  to  defeat  its  real  ends.  Statutes  are 
to  be  Interpreted  and  applied  with  a  regard 
for  the  purposes  which  they  are  Intended  to  i 
accomplish,  and  the  evils  they  are  intended 
to  avert.  There  is  no  kind  of  legislation  un- 
der a  popular  government  to  which  this 
principle  shonld  be  more  consistently  applied  '' 
than  that  which  seeks  to  regulate  the  exer- 
cise of  the  right  of  suffrage.  If  there  la  to 
be  disfranchisement,  it  should  be  because  the 
Legislature  has  seen  fit  to  require  it  In  the 
Interest  of  an  honest  suffrage,  and  has  ex- 
pressed that  requirement  In  unmistakable 
language.  It  should  not  result  from  doubt- 
ful judicial  construction,  from  a  too  strict 
regard  for  the  mere  letter  of  the  statutes  or 
from  a  resort  to  nice  or  technical  refinements 
in  either  interpretation  or  application.  State 
V.  Bossa,  69  Conn.  335,  37  Atl.  977. 

If  we  look  at  the  situation  disclosed  by  the 
record,  it  is  apparent  that  the  ballots  cast 
for  the  petitioner  were  Issued  and  cast  In 
good  faith,  and  with  no  intent  to  violate  ei- 
ther the  letter  or  the  spirit  of  the  law.  The 
refusal  of  the  party  chairman  to  recognise 
him  as  the  party  candidate  compelled  him  to 
either  tamely  submit  or  do  precisely  as  he  did 
The  law  made  no  provision  for  the  timely  set- 
tlement of  the  dispute.  He  made  use  of  the 
party  designation  under  a  claim  of  right,  and 
with  a  color  of  right  He  was  not  a  self -nam- 
ed nominee.  He  was  not  the  nominee  of  a 
self-appointed  committee,  or  of  a  faction  or 
gathering  which  could  have  no  claim  to  any 
party  designation.    He  was  not  the  nominee    . 
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or  pretended  nominee  of  some  party  organisa- 
tion which  had  no  light  to  the  Democratic 
name.  He  was  placed  In  nomination  by  the 
retrnlar  Democratic  convention,  composed  of 
delegates  regularly  chosen  at  the  regillar 
Democratic  primaries  of  the  enrolled  Demo- 
cratic voters  of  the  town.  Hia  right,  what- 
ever it  was,  came  from  onqnestloned  Demo- 
cratic Bonrces.  His  claim  was  fomided  up- 
on the  action  of  the  organization  of  the  Dem- 
ocratic party.  To  say  that  under  such  clr- 
comstancee  he  had  no  alternative  but  to  yield 
to  the  decision  of  the  party  chairman,  and 
that  his  assertion,  without  the  chairman's 
consent,  and  in  the  only  way  open  to  him  of 
bla  claim  to  the  benefit  of  a  nomination  which 
be  contended  that  he  had  rightfully  received, 
was  In  violation  of  the  law,  and  rendered 
'invalid  every  straight  ballot  cast  for  him, 
la  to  contend  for  a  principle  of  construction 
which  might  easily  lead  to  results  which 
would  be  subversive  of  the  very  purpose  of 
the  election  system. 

It  may  be  that  the  petitioner's  claim  to  the 
nomination  was  not  technically  sound.  It 
may  be  that  tHe  respondent  had  a  better  right 
to  have  his  name  appear  upon  the  party  tick- 
et We  have  no  need  to  decide  that  question. 
All  that  it  Is  necessary  to  say  is  that  under 
the  circumstances  the  petitioner  was  fully 
jnstlfled  In  carrying  his  contention  to  the 
polls  In  the  manner  he  did.  This  was  a  fac- 
tional dispute  within  the  party  organization. 
Snob  are  bound  to  arise.  They  may  relate  to 
the  regularity  of  party  organization  or  par- 
ty action,  or,  as  In  this  case,  a  party  nom- 
ination. There  Is  no  machinery  provided  by 
onr  law,  whether  Judicial  or  otherwise,  to 
make  a  settlement,  or  at  least  a  timely  set- 
tlement, of  many  of  them.  The  verdict  of  the 
voter  must,  for  the  most  part,  sooner  or  later 
decide  the  controversy.  Meanwhile  there  is 
no  law  which  directs  that  one  who  fairly  and 
in  good  faith  asserts  at  the  polls,  by  the  use 
of  the  party  name,  his  claim  to  party  regular- 
ity or  a  party  nomination,  if  that  claim  Is 
made  honestly  and  upon  a  reasonable  founda- 
tion of  fact,  does  so  at  the  peril  of  disfran- 
chisement for  himself  and  his  supporters  If 
a  moderator,  or,  in  the  final  event,  a  court, 
falls  to  confirm  his  contention. 

There  la  no  error.  The  other  Judges  con- 
cnned. 


Appeal  of  SANFORD. 

(Ehipreme  Court  of  Errors  of  Oonnecticnt 
April  17,  1903.> 

TAXATION  — RHAL  PROPHRTT  —  TAXABLE  IN- 
TEREST IN  LAND— ESTATE  FOR  TEARS— NO- 
TICE TO  OWNER— WATVBR— BOARD  OP  RE- 
I.IE7—aVnrRN— APPEARANCE  OV  NONRESI- 
DBNT  OWNER. 

1.  Oen.  St  1902,  f  2299,  provides  that  "any 
interest  in  real  estate  listed  for  taxation  shau 
be  set  by  the  asseasors  In  the  list  of  the  par^ 
in  whose  name  the  title  to  such  interest  stands," 
and  is  part  of  an  act  passed  in  1887  entitled 
"An  act  concerning  the  taxation  and  record  of 


title  of  teal  estate."  Pnb.  Acts  18S7,  p.  749, 
c.  127.  Section  2S22,  In  describbig  tbe  real  es- 
tate liable  to  taxation,  provides  that  "quar- 
ries, mines  aud  ore  beds,  whether  owned  in  fee 
or  leased,  shall  be  set  in  the  list  separately, 
at  their  present  true  and  actual  valuation. 
Section  2S41  provides  that  "an  estate  tor  years 
by  ^ift  or  devise,  and  not  b^  contract  diall  b« 
set  m  the  list  of  the  person  u  possession  there- 
of." The  owner  of  land  leased  the  same  for  a 
term  of  40  years  "for  the  purpose  of  mining 
garnets  thereon";  the  lessee  to  pay  a  fixed 
annual  rent,  with  the  right  to  Remove  the  min- 
eral, only  during  the  tenn,  which  could  be  for- 
feited by  the  lessor  for  nonpayment  of  rent 
Held  not  such  an  interest  in  land  as,  under  the 
statutes,  was  taxable  as  the  properly  of  the 
lessees,  the  language  of  section  2341  clearly 
showing  that  it  was  not  intended  by  the  lan- 
guage of  section  2299  to  require  estates  for 
years  by  contract  to  be  listed  for  taxation  In 
the  name  of  the  owner  of  such  chattel  interest 

2.  Tbe  voluntary  appearance  of  plaintiff  be- 
fore the  board  of  relief  in  response  to  a  notice 
of  such  board  that  he  appear  and  show  cause 
why  certain  property  should  not  be  added  to 
his  list,  where,  without  objection  to  such  notice, 
he  was  fully  heard  on  the  merits  of  the  matter 
in  question,  obviated  any  defect  In,  the  notice 
required  by  statute,  and  all  evidence  tending 
to  show  that  plalntiS  was  inconvenienced  by 
reason  of  the  shortness  of  the  notice  was  prop- 
erly rejected. 

3.  Gen.  St.  1902,  {  2346,  provides  that  the 
board  of  relief  shall  complete  its  duties  by  the 
fonrth  Monday  of  February.  No  other  notice 
or  announcement  of  tbe  decision  of  the  board 
in  adding  certain  property  to  plaintiff's  list 
was  given  than  by  returning  to  the  town  clerk's 
office  on  the  28th  of  February,  1902,  the  book 
prepared  by  the  assessors  as  the  abstract  of  the 
list  of  taxpayers,  with  the  certificate  of  the 
board  attached  thereto,  stating  that  the  altera- 
tions, additions,  and  deductions  made  by  it  were 
as  appeared  in  such  book.  Held  not  such  a 
failure  to  complete  Its  duties  by  the  fourth 
Monday  of  February  as  rendered  its  action  iu- 
vaUd. 

4.  Gen.  St.  1902,  |  2348,  provides  that  the 
board  of  relief  shall  not  reduce  the  list  of  any 
person  not  a  resident  of  the  state,  who  (ball  not 
appear,  either  in  person  or  by  his  attorney  or 
agent,  aud  offer  to  be  sworn  before  them  and 
answer  all  questions  touching  his  taxable  prop- 
erty situate  in  the  town.  Plaintiff  leased  a 
garnet  quarry  for  a  term  of  years  to  a  non- 
resident firm.  Held,  that  the  validity  of  the  act 
of  tbe  board  of  relief  in  adding  the  quarry  to 
plaintiff's  list  was  not  affected  by  the  fact  that 
it  was  also  erased  from  the  list  of  such  non- 
resident partners,  though  they  did  not  appear 
before  the  board. 

Appeal  from  Superior  Ooart,  Litchfield 
Ooimty;  George  W.  Wheeler,  Judge. 

Action  In  the  nature  of  an  appeal  from  the 
doings  of  the  board  of  relief  of  the  town  of 
Boxbury.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AfiSrmed. 

I  Frederic  M.  Williams,  for  appellant  Ar- 
thur D.  Warner  and  James  Huntington,  for 
appellee. 


HALL,  J.  In  1894  and  1895  the  plaintiff, 
who  is  a  resident  of  Rozbury,  in  this  state, 
leased  for  the  term  of  40  years  to  one  Phil- 
lips, by  two  written  leases,  containing  similar 
provisions,  about  12  acres  of  land  in  said 
Bozbniy  containing  mineral  deposits  called 
"garnets."  By  various  duly  recorded  assign- 
ments, H.  Bebr  &  Co.,  a  copartnership,  tbe 
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members  of  which  resided  In  New  York, 
had,  prior  to  October  1,  1001,  become  the 
owners  of  all  the  estate,  rights,  and  privileges 
granted  by  said  leases,  and  had  opened  quar- 
ries or  mines  upon  said  land.  Bebr  &  Co. 
having  given  in  no  tax  list  for  the  year  1901, 
the  following  property  was  placed  in  their 
ilst  as  nonresidents  by  the  assessors:  One 
mill,  ^,500;  garnet  quarry,  ^2,500.  Said  gar- 
net quarry  was  upon  the  land  described  in 
said  leases  to  Phillips.  The  plaintiCC  gave  in 
a  list  of  the  taxable  property  owned  by  bim 
October  1,  1901,  one  item  of  which  was  89 
acres  of  land,  duly  described,  and  valued  by 
the  assessors  at  $3,235.  Said  89  acres  em- 
braced the  land  described  in  said  leases,  but 
no  quarries,  mines,  or  ore  beds  were  named 
or  included  in  the  plaintiff's  list.  On  Janu- 
ary 23,  1901,  the  clerk  of  the  board  of  relief 
of  the  town  of  Roxbury  banded  to  the  plain- 
tiff a  writing  notifying  him  to  appear  on  the 
27th  of  that  month  to  show  cause  why  they 
should  not  .add  to  his  list  the  garnet  quarry 
(theretofore  listed  to  him,  but  omitted  that 
year)  at  the  same  price  it  was  assessed  to  him 
the  previous  year.  The  plaintiff  appeared  be- 
fore said  board  at  the  time  named,  and  was 
fully  heard,  and  the  board  added  the  garnet 
quarry  to  the  plaintiff's  list,  assessing  it  at 
$2,500,  which  was  not  more  than  Its  market 
value,  and  struck  the  same  from  the  list  of 
Behr  &  Co.  Behr  &  Co.  did  not  appear  be- 
fore the  board  of  relief,  but  the  board  in- 
formed the  plaintiff  that  Behr  &  Co.  had  no- 
tlfled  them  by  letter  that,  if  the  quarry  was 
listed  against  them,  they  would  not  pay  the 
tax. 

The  principal  question  raised  by  the  plain- 
tiff's appeal  from  the  board  of  relief  is  wheth- 
er in  the  year  1901  the  garnet  quarry  or  mine, 
upon  the  land  described  in  the  leases  above 
named,  should  have  been  listed  as  the  prop- 
erty of  the  plaintiff,  or  as  the  property  of 
Behr  &  Co.  Section  2299  of  the  General  Stat- 
utes of  1902  provides  that  "any  interest  in 
real  estate  listed  for  taxation  shall  be  set  by 
the  assessors  in  the  list  of  the  party  In  whose 
name  the  title  to  such  interest  stands  on  the 
land  records  of  the  town  in  which  such  real 
estate  is  situated."  This  section  Is  part  of 
an  act  passed  In  1887  entitled  "An  act  con- 
cerning the  taxation  and  record  of  title  of 
real  estate."  Pub.  Acts  1887.  p.  749,  c.  127. 
It  is  not  a  provision  for  the  listing  or  taxation 
of  personal  property.  It  means  that  any  sep- 
arately taxable  interest  In  real  estate  shall  be 
set  in  the  list  In  the  name  of  the  owner  of 
record  of  such  Interest.  An  estate  for  years  in 
land  is  a  mere  chattel  Interest.  Goodwin  v. 
Goodwin,  33  Conn.  314, 318;  Flannery  v.  Rohr- 
mayer,  49  Conn.  27,  28.  Such  an  interest,  un- 
Jess  otlierwise  provided  by  statute,  is  generally 
not  taxable  separately  from  the  freehold,  al- 
though there  may  be  exceptional  cases  Where 
an  interest  in  real  estate,  conveyed  by  an  in- 
strument in  the  form  of  a  lease  for  a  term  of 
years,  may  for  certain  purposes  be  regarded 
as  a  fee,  as  in  the  case  of  Bralnard  v.  Col- 


chester, SI  Conn.  407,  411,  In  which  It  was 
held  that  a  lease  of  real  estate  for  a  gross 
sum  for  999  years  was  to  be  considered,  for 
the  purposes  of  that  case,  as  practically  a  con- 
veyance of  a  fee.  Such  a  chattel  interest  is 
not  named  either  in  section  2322  or  section 
2323,  which  enumerate  the  kinds  of  real  and 
personal  property  liable  to  taxation,  tuless. 
indeed.  It  can  be  said  to  be  described  by  the 
language  of  section  2322  concerning  quarries, 
mines,  and  ore  beds,  to  which  we  shaU  here- 
after refer,  and  the  very  fact  that  section 
2341  provides  that  an  estate  for  years  by  gift 
or  devise,  and  not  by  contract,  shall  be  set  in 
the  list  of  the  person  in  possession  thereof, 
clearly  shows  that  it  was  not  intended  by  the 
language  of  section  2299  to  require  estates  for 
years  by  contract  to  l>e  listed  for  taxation  in 
the  name  of  the  record  owner  of  such  chat- ' 
tel  Interest.  The  interest  in  real  estate  which 
section  2299  requires  to  be  listed  in  the  name 
of  the  record  owner  is  not  a  mere  chattel  in- 
terest in  land,  but  a  freehold  interest  properly 
termed  "real  estate."  Section  2322,  in  de- 
scribing the  real  estate  liable  to  taxation,  pro- 
rides  that  "quarries,  mines  and  ore  beds, 
whether  owned  in  fee  or  leased,  shall  be  set 
in  the  list  separately  at  their  present  true  ami 
actual  valuation."  It  was  not  the  purpose  of 
this  section  to  direct  In  whose  name  diCfereut 
items  of  real  estate  should  be  listed,  but  to 
provide  what  items  of  real  estate  should  be 
taxed.  Construed  in  connection  with  section 
2299,  this  language  means  that  quarries, 
mines,  and  ore  beds  shall  be  placed  in  tbe  list 
in  the  name  of  the  record  owner  thereof,  as 
separate  items  of  real  estate,  whether  sever- 
ed, or  not,  from  the  surface  by  a  conveyance 
to  another  of  such  quarries  and  mines  only. 
It  is  the  quarries  and  mines  which  are  to  be 
listed,  and  not  an  estate  for  years  in  qoairie^ 
and  mines,  separate  from  the  freehold  estate 
in  them.  The  value  at  which  they  are  to  be 
listed  is  that  of  the  quarries  and  mines  them- 
selves, and  not  the  value  of  an  estate  in  them 
for  years.  Clearly,  it  was  not  intended  that 
the  owner  of  an  estate  in  them  for  years,  for 
however  brief  a  term,  should  be  liable  to  be 
taxed  for  the  full  value  of  such  quarries  or 
mines,  however  great  that  value  might  be; 
nor  is  there  any  provision  that  quarries  and 
mines  shall  be  placed  in  the  lists  of  both  the 
owner  and  lessee  for  years,  at  separate  valu- 
ations of  their  respective  interests  in  them. 
The  quarries  or  mines  in  question  were  there- 
fore not  properly  taxable  as  the  proiwrty  of 
Behr  &  Co.,  unless,  upon  the  delivery  to 
Fhillipa  (ft  the  leases  referred  to,  he  imme- 
diately became  ihe  owner  of  the  unmined  gar- 
nets beneath  the  surface  of  the  ladd  describ- 
ed In  those  instruments. 

"Though  minerals  undisturbed,  or  in  place, 
are  a  part  of  the  freehold,  and,  as  such, 
usually  belong  to  the  owner  of  the  soil,  they 
are  capable  of  separate  ownership  and  dis- 
tinct possession.  When  there  is  such  a  sev- 
erance of  estates,  the  minerals  are  real  es- 
tate, constituting  a  separate  corporeal  here- 
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dltament,  capable  of  distinct  Inheritance  and 
conrejance,"  and  to  tbe  methods  of  traus- 
feiTlng  which  the  general  rules  regarding 
conveyances  of  real  estate  ordinarily  apply. 
The  owner  of  land  may  therefore  convey  the 
surface  or  soil  In  fee,  reserving  or  excepting 
either  nn  estate  In  the  minerals,  or  a  right  to 
ntine  them;  he  may  convey  an  estate  In  fee 
in  the  minerals  separate  from  the  soil;  or, 
while  retaining  In  himself  the  property  in  the 
minerals  until  removed  and.  In  possession  of 
the  grantee,  he  may  either  grant  the  right  or 
privilege  to  mine  for  them,  or  may  lease  for  a 
term  of  years  the  land  itself,  together  with 
the  privilege  of  mining  daring  the  term. 
B^irriuger  &  Adams  on  the  Law  of  Mines  & 
Mining,  p.  35;  Adams  v.  Brlggs  Iron  Co.,  7 
Cush.  361,  366;  Caldwell  v.  Fulton,  31  Pa. 
4To,  72  Am.  Dec.  760;  Manning  v.  Frazler, 
00  111.  279;  Warden  v.  Watson,  03  Mo.  107,  6 
S.  W.  605;  Hartford  &  Salisbury  Iron  C!o.  t. 
Miller,  41  Conn.  112,  120. 

Tbe  instruments  by  which  these  several  es- 
tates or  Interests  in  minerals  are  created  are 
frequently,  without  distinction,  called  "min- 
ing leases,"  and  tbe  numerous  decisions  as  to 
the  respective  titles  conveyed  by  them  are 
not  entirely  harmonious.  Their  legal  effect  is 
to  be  determined  not  so  much  by  the  name 
given  to  them,  or  the  technical  terms  em- 
ployed in  them,  as  by  ascertaining  from  the 
entire  language  of  each  Instrument  the  real 
intention  of  the  parties,  by  applying  to  It  tbe 
ordinary  rules  governing  tbe  construction  of 
written  conveyances.  When  it  clearly  ap- 
pearo  from  tbe  language  of  the  instrument 
that  it  was  intended  to  convey  at  a  fixed 
price  tbe  whole  or  a  specified  part  of  the 
unmined  minerals  in  a  described  tract  of 
land,  it  is  generally  held  that  an  absolute 
ownership  in  fee  of  such  minerals  in  place 
vests  in  the  grantee  immediately  upon  the 
delivery  of  tbe  conveyance,  and  in  some  cas- 
es—particularly  in  Pennsylvania— it  has  been 
so  held  when  the  conveyances  took  tbe  form 
of  leases  for  a  term  of  years.  Chester  Co.  r. 
Lncas,  112  Mass.  424;  Bobart  v.  Murray,  &1 
Mo.  App.  240;  Edwards  T.  McClurg,  30  Ohio 
St.  41;  Hope's  Appeal,  20  Wkly.  Kotes  Cas. 
b05;  Sanderson  v.  Scran  ton,  106  Pa.  460; 
Montooth  V.  Gamble,  123  Pa.  240,  16  Atl. 
504;  Lllllbrldge  v.  Lackawanna  Goal  Co., 
143  Pa.  203,  22  Atl.  luaO,  13  L.  R.  A.  627, 
24  Am.  St.  Rep.  544;  Klngsley  v.  Hillside 
Coal  &  I.  Co.,  144  Pa.  613,  23  Atl.  250;  La- 
sams'  Est.,  145  Pa.  1,  23  Atl.  372;  Plummer 
r.  Hillside  Coal  &  I.  Co.,  160  Pa.  483,  28  Atl. 
»o3. 

Instruments  which  only  give  a  right  or 
privilege  of  entering  upon  land  for  the  pur- 
pose of  mining  and  removing  the  minerals 
therefrom  are  held  to  convey  no  title  to  or 
property  in  the  minerals  themselves  while  In 
the  ground,  and  to  create  no  greater  Interest 
in  land,  even  though  that  Interest  be  real 
estate,  than  an  incorporeal  right  to  mine, 
with  a  title  In  the  minerals  after  they  have 
been  removed  by  the  grantee.    Stockbrldge 


Iron  Co.  V.  Henderson  Iron  Co.,  107  Mflss. 
200;  Smith  t.  Cooley,  65  Cal.  46.  2  Pac.  880; 
Kampbouse  v.  Galfner,  73  111.  453;  Boone  v. 
Stover,  6«  Mo.  430;  Silsby  v.  Trotter,  20  N. 
J.  Eq.  228;  Baker  v.  Hart,  123  X.  Y.  470, 
25  N.  K  048,  12  L.  R.  A.  60;  Glllett  v.  Tre- 
ganza,  6  Wis.  343;  Gaston  v.  Plum,  14  Conn. 
344. 

The  weight  of  authority  clearly  is  tbat  on 
instrnment  which  purports  to  convey  cer- 
tain land  at  a  fixed  rent,  for  a  term  of  years, 
for  the  purpose  of  mining,  or  with  the  priv- 
ilege of  mining  during  the  term,  or  wlilch 
grants  merely  the  right  or  privilege  to  mine 
for  a  term  of  years  npon  described  land,  con- 
veys no  greater  estate  in  the  land  or  the  min- 
erals in  place  than  a  chattel  Interest  Bar- 
ringer  &  Adams  on  Law  of  Mines  &  Mining, 
p.  51;  Anstln  v.  Huntsville  Coal  &  Mining 
Co.,  72  Mo.  535,  37  Am.  Rep.  446;  Genet  v. 
D.  &  H.  Canal  Co.,  130  N.  Y.  593,  32  N.  B, 
861;  Knlgbt  V.  Coal  Co.,  47  Ind.  105,  17  Am. 
Rep.  602;  Massot  v.  Moses,  3  S.  C.  168,  16 
Am.  Rep.  607;  Oowan  v.  Radford  Iron  Co., 
83  Va.  547,  3  S.  a  120;  Duke  v.  Hague,  107 
Pa.  57:  Brown  v.  Beecber,  120  Pa.  500,  15 
AU.  608;  Ganter  v.  Atkinson,  36  Wis.  48; 
Dennlston  v.  Haddock,  200  Pa.  426,  50  Atl. 
107.  In  the  case  last  cited,  which  was  de- 
cided in  1001,  Mitchell,  J.,  in  speaking  of 
B(xne  of  the  earlier  Pennsylvania  decisions, 
says  that  "the  expression  that  a  conveyance 
of  coal  in  place,  even  by  a  lease  for  a  limited 
term.  Is  a  sale,  is  Inaccurate  as  a  general 
proposition  of  law,  and  unfortunate  from  its 
tendency  to  mislead,"  and  tbat  "tbe  rules  ap- 
plicable to  sales  are  not  to  be  applied  indis- 
criminately to  such  instruments,  bnt  each  is 
to  be  construed,  like  any  other  contract,  by 
Its  own  terms."  A  collection  of  cases  re- 
garding questions  of  title  to  minerals  under 
conveyances  of  different  characters  may  be 
found  in  chapter  2  of  Barringer  &  Adams, 
above  cited. 

Examining  the  two  leases  before  ns,  we 
find  tbat  they  do  not,  in  terms,  convey  either 
tbe  whole  or  any  specified  part  of  the  min- 
eralB  in  or  under  the  described  land.  Bach 
instrument  expressly  leases  to  Phillips,  his 
heirs  and  assigns,  for  the  term  of  40  years, 
a  described  tract  of  land,  "for  the  purpose  of 
mining  garnets  thereon,  with  all  the  rights 
pertaining  thereto,  such  as  the  right  to  mine 
for  said  garnet  or  the  mineral  product  con- 
tained in  said  property,  with  privilege  to 
cart  and  carry  away  such  garnet  and  product 
from  said  lot,  with  right  of  way  to  and 
from."  For  said  purpose  the  lessee  is  given 
the  right  to  erect  buildings  and  machinery, 
and  to  remove  them  at  pleasure.  He  is  to 
pay  a  certain  rent  semiannually,  and  also  a 
royalty  of  $2  per  ton,  payable  monthly,  upon 
all  garnets  "so  mined  and  taken  from  said 
property."  After  tbe  second  year  the  lessee 
may  terminate  the  lease  by  the  payment  of 
^500.  "If  the  rent  of  said  property  Is  not 
paid  when  due  then  and  In  such  case  the 
property  shall  revert  to  the  party  of  the  first 
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part"  (the  plaintiff),  and  tbe  instrument  is  to 
become  nnll  and  void.  Tbe  leases  are  ex- 
ecuted as  deeds  by  botb  parties,  and  record- 
ed. By  these  provisions  the  lessee  does  not 
pay  any  sam  for  the  garnets  in  place,  but 
pays  a  fixed  annual  rent  for  the  property, 
whether  he  mines  the  garnets  or  not,  with 
the  right  to  remove  the  minerals  only  during 
the  term,  which  may  be  forfeited  for  non- 
payment of  rent  or  terminated  by  the  lessee, 
after  two  years.  No  quarries  or  mines  were 
conveyed,  for  none  existed  when  the  leases 
were  executed.  It  is  not  claimed  that  the 
lessee  took  any  greater  Interest  in  the  land, 
apart  from  the  minerals,  than  an  estate  for 
years.  In  so  far  as  these  Instruments  con- 
vey an  Interest  in  land,  they  are  either 
grants  of  an  Incorporeal  right  to  mine  for  a 
term  of  years,  the  title  to  the  minerals  to 
vest  in  the  grantee  only  after  they  have  been 
removed  by  him,  or  they  are  leases  of  the 
described  land  for  a  term  of  years,  with  the 
added  right  of  mining  during  the  term  of  tbe 
lease.  In  either  case  the  Interest  of  the 
grantee  or  lessee  in  either  the  land  or  min- 
erals is  but  a  chattel  Interest,  and  when  cre- 
ated by  contract,  as  this  was,  It  Is  not  such 
an  Interest  in  land  as,  under  our  statutes,  is 
taxable  as  the  property  of  Behr  &  Oo.  It 
does  not  appear  that  any  of  the  buildings 
erected  for  mining  purposes  under  said  leas- 
es were  placed  in  the  plaintifTs  list 

A  second  defense  to  this  action  alleges,  in 
substance,  that  the  board  of  relief  was  jus- 
tified in  Increasing  by  $2,500  the  value  of 
the  land  listed  by  the  plaintiff.  In  sustain- 
ing tbe  plaintiff's  demmrer  to  this  defense 
at  a  prior  session,  the  court  appears  to  have 
held  It  Insufficient  only  because  It  appeared 
of  record  that  the  board  of  relief  did  not  so 
increase  the  valuation  of  plaintiff's  land,  but 
added  thereto  the  garnet  quarry.  This  was 
not  an  adjndlcatlon  of  any  question  after- 
wards decided  by  the  trial  court 

The  voluntary  appearance  of  the  pla'ntiff 
before  the  board  of  relief,  where,  without  ob- 
jection to  the  notice  he  bad  received,  be  was 
fully  beard  upon  the  merits  of  the  matter  in 
question,  obviated  any  defect  in  the  notice 
required  by  statute,  and  all  evidence  tending 
to  show  that  the  plaintiff  was  Inconvenienced 
by  reason  of  the  shortness  of  the  notice  was 
properly  rejected.  People  v.  Sherman,  88 
111.  165;   Hale  v.  People,  87  IlL  72. 

The  complaint  alleges,  in  substance,  tliat 
the  board  of  relief  gave  no  other  notice  or 
announcement  of  Its  decision  than  by  return- 
ing to  the  town  clerk's  office  on  tbe  28th  of 
Pebmary,  1902,  the  book  prepared  by  the 
assessors  as  tbe  abstract  of  tbe  list  of  tax- 
payers, with  the  certlfleate  of  the  board  of 
relief  attached  thereto,  stating  that  the  a'ter- 
atlons,  additions,  and  deductions  made  by 
the  board  were  as  appeared  In  said  book. 
We  know  of  no  statute  which  makes  such  a 
return  or  announcement  of  its  decision  such 
a  failure  by  the  board  to  complete  its  duties 
by  the  fourth  Monday  of  February  as  requh:- 


ed  by  section  2346  as  will  render  Its  action 
in  adding  the  garnet  quarry  to  tbe  plalntUTa 
list  void.  Nor  is  the  validity  of  tbe  act  of 
the  board  of  relief  in  adding  the  garnet 
quarry  to  tbe  plaintUTs  list  affected  by  the 
fact  that  it  was  also  erased  from  tbe  list  of 
Behr  &  Co.,  although  they  did  not  appear 
before  the  board  as  provided  by  section  2S1S. 
Ives  V.  Goshen,  65  Conn.  4o6,  460,  32  Atl.  932. 

As  it  appears  from  the  leases  themselces 
that  the  plaintiff  was  the  owner  of  the  quar- 
ry in  question,  he  could  not  have  been  In- 
jured by  the  evidence,  admitted  against  bis 
objection,  that  he  listed  It  as  bis  own  in  1899 
and  1890. 

There  Is  no  error.  The  othw  Judges  con- 
curred. 


ARMSTBONO  t.  IiITTIiH. 

(Superior  Court  of  Delaware.    New  Castle. 
Feb.  16,  1908.) 

ASSAULT  AND  BATTERY— DBFINITION— PROVO- 
CATION—RBSISTANCB— DAMAQBS—WIT- 
NBSSES— CREDIBILITT. 

1.  An  assault  is  an  unlawful  attempt  to  do 
violence  to  the  person  of  another,  and  a  bat- 
tery is  tbe  unlawful  commission  of  sach  vio- 
lence. 

2.  Offensive  or  insulting  words  cannot  Josti^ 
an  assault  and  battery. 

5.  When  one  is  assaulted,  it  is  his  doty  to 
escape  the  danger  if  he  can  without  risk;  bot, 
if  he  cannot,  he  may  use  such  force  as  is  nec- 
essarr  to  repel  the  attack. 

4.  The  reBistauce  or  retaliation  of  a  person 
assaulted  and  unable  to  escape  mnst  not  be 
excessive  or  out  of  proportion  to  the  provocation 
or  danger  threatened,  and,  if  it  is  so,  the  party 
is  xuilty  of  an  unlawful  assault. 

6.  In  a  civil  action  for  assault  and  battery, 
nominal  damages  may  be  awarded  where  plain- 
tiffs injuries  are  so  trivial  as  not  to  justify 
compensatory  damages. 

6.  In  judging  of  the  weight  and  credibility  of 
testimony,  the  Jury  should  consider  the  char- 
acter, intelligence,  opportunity  of  knowledge, 
and  mterest  of  the  witnesses,  as  well  as  evi- 
dence conceminpr  their  general  reputation  for 
truth  and  veracity. 

Action  of  trespass  vl  et  armls  by  Robert 
Armstrong  against  George  Washington  Little. 
Verdict  for  plaintiff. 

Argued  before  LORE,  O.  J.,  and  SPRU 
A^'CE  and  6RUBB,  JJ. 

Horace  G.  Eastbum,  for  plalntUC.  J.  Har- 
vey Whlteman,  for  defendant 

SPRUANCB,  J.  (charging  Jury).  TWs  la 
an  action  of  trespass  brought  for  the  recov- 
ery of  damages  for  an  assault  and  battery 
alleged  to  have  been  committed  by  the  de- 
fendant upon  the  plaintiff.  An  assanit  is  an 
unlawful  attempt  to  do  violence  to  the  per- 
son of  another,  and  a  battery  Is  the  unlaw- 
ful commission  of  such  violence.  Mere 
words,  however  offensive  or  Insulting,  can- 
not Justify  an  assault  and  battery.  When 
one  is  assaulted,  it  is  his  duty  to  retire  be- 
yond tbe  reach  of  danger,  it  he  can  do  so 
without  the  risk  of  injury;   but,  if  he  can- 

,      tZ.  Sae  Anault  and  Battary,   voL  4,  Cent.    DIs. 
I  i  10. 
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not  do  ao,  wlthoat  exposing  himself  to  the 
threatened  violence  of  his  adversary,  he  may 
use  such  force  as  may  be  sufficient  to  repel 
the  attack  upon  him,  but  such  resistance 
must  be  no  more  than  is  necessary  to  pro- 
tect himself  from  bodily  harm.  If  his  re- 
sistance  or  retaliation  be  excessive,  or  out  of 
proportion  to  the  provocation  os  the  danger 
threatened.  It  will  not  be  Justifiable,  but  will 
be  an  unlawful  assault 

The  plaintiff  claims  only  compensatory 
damages,  and  expressly  disclaims  any  right 
to  exemplary  or  punitive  damages.  If,  there- 
fore, you  should  find  that  the  defendant  com- 
mitted an  unlawful  assault  uiwn  the  plain- 
tiff, you  should  find  a  verdict  in  his  favor 
for  such  sum,  and  no  more,  as  will  reason- 
ably compensate  him  for  his  injuries  occa- 
sioned by  such  assault,  having  regard  to  his 
suffering  and  loss  in  the  past,  and  the  fu- 
ture. If  his  injuries  are  permanent,  bis  in- 
ability to  labor,  loss  of  time,  and  actual  ex- 
penses incurred  by  reason  thereof. 

If  you  should  find  that  the  alleged  unlaw- 
ful assault  and  battery  was  committed  by 
the  defendant  under  the  Immediate  influence 
of  the  passion  provoked  by  Insulting  and  of- 
fensive language  of  the  plaintiff,  this  would 
not  Justify  you  In  mitigating  or  reducing  the 
compensatory  damages  which  but  for  such 
language  you  may  find  that  the  plaintiff 
would  be  entitled  to  recover. 

If  you  shall  conclude  from  the  evidence 
that  the  alleged  personal  injuries  of  the 
plaintiff  were  not  occasioned  by  an  unlawful 
assault  of  the  defendant,  but  were  occasioned 
by  the  carelessness  or  misadventure  of  the 
plaintiff,  you  should  not  regard  such  injuries 
In  the  assessment  of  the  damages  to  be 
awarded  to  the  plaintiff. 

If  yon  shall  find  that  the  defoidant  did 
commit  an  unlawful  assault  upon  the  plain- 
tiff, but  tliat  the  injuries  to  the  plaintiff  from 
such  assault  were  so  trivial  as  not  to  war- 
rant you  In  awarding  him  damages  as  com- 
pensation therefor,  you  may  find  a  verdict 
for  the  plaintiff  for  a  nominal  sum  only. 

Where  the  evidence  is  conflicting,  you 
should  recondle  it  so  far  as  it  is  possible; 
but,  where  you  cannot  do  so,  you  should 
reject  that  which  appears  to  be  unworthy  of 
credit,  and  accept  that  which  you  deem  re- 
liable. 

In  your  examination  of  the  testimony  of 
witnesses,  you  should  have  regard  to  their 
character,  intelligence,  opportunity  of  knowl- 
edge. Interest,  and  all  other  facts  before  you 
which  may  aid  you  in  reaching  a  proper  con- 
clusion as  to  the  credit  to  wliich  they  are  en- 
titled. In  considering  the  weight  to  be  given 
to  the  testimony  of  a  witness,  you  should 
have  r^ard  to  the  evidence  before  you  as  to 
Ills  general  reputation  for  truth  and  veracity. 

Tour  verdict  should  be  for  that  party  in 
whose  favor  is  the  preponderance  or  weight 
of  the  evidence. 

Verdict  for  plaintiff  tac  120. 


MoALLISTEB  v.  PEOPLE'S  RT.  CO. 

(Superior  Court  of  Delaware.    New  Csatle. 
Feb.  27,  1903.) 

CARRIBRS-STRBBT  lUILiKOADS— INJVRIBS  TO 
PASSBNOERS  —  MOTIVB  POWBR-CARB  RE- 
QUIRED —  NBOUOBNCB  —  ACTIONS  —  ISSUES 
AND  PROOF— DAMAGES. 

1.  The  iefftee  of  care  required  of  a  carrier 
to  be  exercised  for  the  safety  of  passeiigei-s 
is  the  same  whether  the  motive  power  is  steam 
or  electricity. 

2.  A  carrier  is  required  to  nae  the  highest 
degree  of  care  and  diligence  reasonably  prac- 
ticable in  securing  their  safety  by  keeping  its 
cars  and  appliances  iu  a  safe  condition  and  at 
all  times  under  the  control  and  management  of 
skilled  and  competent  servants. 

3.  Where,  in  an  action  for  injnries  alleged 
to  have  resulted  from  a  collision  ou  a  street 
railway,  the  declaration  averred  that  plaintiff 
was  thrown  from  his  seat  to  the  ground  by  the 
force  of  the  collision,  proof  that  plaintiff  jump- 
ed from  the  car  on  which  he  was  riding,  and 
was  injured.  In  his  endeavor  to  escape  the 
danger  of  the  collision,  would  not  justify  a 
recovery. 

4.  In  an  action  for  injuries  by  reason  of  a 
street  car  collision,  evidence  that  the  motorman 
lost  control  of  the  colliding  car  by  reason  of 
the  fact  that  a  snap  switch  on  the  rear  of  the 
car  was  closed  when  it  should  have  been  open, 
was  inadmissible  under  the  declaration  charging 
that  the  car  was  improperly  equipped  with  a 
defective  air  brake. 

5.  Where  a  snap  switch  on  a  street  car  was 
dosed  when  it  should  have  l>een  open,  and  by 
reason  of  its  being  dosed,  the  air  brake  there- 
on failed  to  act  effectually,  which  resnited  in  a 
collision,  the  failure  of  defendant's  employes 
to  discover  that  the  switch  was  closed,  and 
open  the  same,  constituted  negligence. 

6.  A  passenger  injured  by  a  carrier's  negli- 
gence is  entitled  to  recover  reasonable  compen- 
sation for  his  injuries  anstaiued,  including  pain 
and  suffering,  impaired  capacity  to  labor  since 
the  accident,  and  his  probable  loss  of  time 
and  lalxir  in  the  future,  resulting  from  his  in- 
juries; and,  if  the  injuries  are  permanent  In 
character,  he  is  also  entitled  to  recover  for  any 
impairment  of  earning  capacity  in  the  future. 

Action  by  John  B.  McAllister  against  the 
People's  Railway  Company.  Judgment  for 
plahitlff. 

Argued  before  LORE,  0.  J.,  and  SPRU- 
ANCB  and  BOYCE,  JJ. 

3.  Harvey  Whlteman,  Henry  O.  Conrad, 
and  Daniel  O.  Hastings,  for  plaintiff.  Wil- 
liam 8.  Hilleo,  for  defendant 

BOYCE,  J.  (charging  Jury).  This  action 
was  brought  by  the  plalntlfl  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  him  by  reason  of  the  neg- 
ilgence  of  the  defendant  company.  It  Is 
claimed  by  the  plalntlfl  that  he  was,  on  the 
SOth  day  ot  May.  1901.  a  passenger  on  car 
No.  12  of  the  defendant  company,  which  was 
then  being  propelled  by  electricity,  in  a  west- 
erly direction,  along  the  track  of  the  defend- 
ant on  Sixth  street  In  this  dty;  tliat  at 
the  same  time  cars  Nob.  16  and  6  of  the  de- 
fendant company,  and  In  the  order  mention- 
ed, were  running  along  the  same  track.  In 
an  opposite  direction,  towards  car  No.  12; 
that  the  defendant  company  carelessly  and 

f  I.  Bee  Carriers,  vol.  t.  Cent  Die.  |  lOtT. 
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negligently  used  and  operated  car  No.  5,  In 
that  the  circuit  breaker,  the  air  brake,  and 
band  or  ratchet  brake  attached  thereto,  were 
defective;  that  the  car  bo  equipped  was  care- 
lessly and  negligently  operated  by  an  unfit, 
eareless,  and  Incompetent  servant  as  motor- 
man;  that  by  reason  of  the  defective  brakes 
and  the  Incompetency  of  the  motorman,  the 
latter  lost  control  of  the  car  while  descend- 
ing a  steep  grade  between  Broome  and  Mad- 
ison streets  intersecting  Si^ctii  street;  that 
the  car  so  managed  collided  with  car  No.  16, 
driving  the  latter  car  with  great  force  against 
car  No.  12,  upon  which  the  plaiutlfl!  was 
riding,  between  Madison  and  Monroe  streets; 
and  that  the  plalntm  was  thereby  thrown 
out  of  the  car  upon  the  ground  with  great 
force,  whereby  he  sustained  great  and  perma- 
nent bodily  injuries.  The  plaintiff  further 
alleges  that  he  was,  at  the  time  of  the  acci- 
dent, in  the  exercise  of  due  care  and  caution. 

The  defendant  company,  on  the  other  hand, 
while  admitting  that  car  No.  5  collided  with 
car  No.  IG,  which  in  turn  collided  with  car 
'  No.  12,  denies  having  previous  knowledge  of- 
the  alleged  defects  in  car  No.  5,  and  of  the 
alleged  incompetency  of  the  motormau  in 
charge  of  the  car;  and  claims  that  at  the 
time  of  the  accident  the  car  was  nearly  new, 
ond  was  equipped  with  the  best  and  safest 
appliances,  and  was  operated  by  skillful  and 
competent  servants;  that  their  servants  ex- 
ercised due  care  and  diligence  in  attempting 
to  avoid  the  collision,  and  that  the  accident 
was  not  due  to  any  neglect  or  fault  on  the 
part  of  the  defendant  company,  or  any  of  its 
servants;  that  shortly  before  and  after  the 
accident  the  circuit  breaker,  air  brake,  and 
hand  or  ratchet  brake  were  in  good  condi- 
tion; that  the  defendant  was  not  thrown  out 
of  the  car  by  reason  of  the  collision,  but 
that  he  jumped  from  the  car  while  it  was  in 
motion,  and  before  the  collision;  and  that 
the  plaintiff  has  not  sustained  any  permanent 
injury  by  reason  of  the  accident  complained 
of. 

It  is  admitted  that  the  defendant  company 
is  a  common  carrier,  engaged  in  the  business 
of  conveying  passengers  over  and  along  its 
roadway,  and  that  the  plaintiff  was  right- 
fully a  passenger  on  car  No.  12,  immediately 
preceding  the  time  of  the  accident. 

The  gist  of  an  action  for  personal  injuries 
is  negligence.  Negligence  is  never  presumed; 
it  must  be  proved.  It  is  therefore  incum- 
bent upon  the  plaintiff  in  this  action  to 
satisfy  you  by  a  preponderance  of  the  evi- 
dence that  the  accident  complained  of  was 
the  result  of  the  negligent  conduct  and  man- 
agement on  the  part  of  the  defendant  com- 
pany; and,  if  the  plaintiff  has  failed  to  so 
prdve  the  negligence  of  the  company,  he  can- 
not recover.  The  law  imposes  upon  common 
carriers  of  passengers  the  duty  of  provid- 
ing safe  cars,  machinery,  and  appliances, 
and  of  keeping  them  in  good  repair  and  safe 
condition;  and  of  providing  competent  and 
careful  motormen  and  servants,  and  to  see 


that  they  use  reasonable  care  In  operating 
the  cars  so  as  to  avoid  danger;  and  to  do 
all  and  every  the  things  with  respect  to  these 
matters  that  may  be  reasonably  necessary  to 
secm'e  the  safe  transportation  of  its  passen- 
gers. Maxwell  V.  Wil.  City  By.  Co.,  1  Marv. 
199  (206),  40  AU.  945.  In  the  case  of  FUnn 
V.  P.,  W.  &  B.  E.  E.  Co.,  1  Houst  468  (499). 
this  court  said:  "Common  carriers  of  pas- 
sengers are  responsible  for  any  negligence 
resulting  in  injury  to  them,  and  are  required 
in  the  preparation,'  conduct,  and  managemeut 
of  their  means  of  conveyance  to  exercise 
every  degree  of  care,  diligence,  and  skill  which 
a  reasonable  man  would  use  under  snch 
circumstances.  This  obligation  is  imposed 
on  them  as  a  public  duty,  and  by  their  con- 
tract to  carry  safely,  as  far  as  human  care 
and  foresight  will  reasonably  admit.  A  rail- 
road company,  using  as.  it  does  the  powerful 
and  dangerous  agency  of  steam,  is  bound 
to  provide  skillful  and  careful  servants,  com- 
petent in  every  respect  for  the  posts  tber 
are  appointed  to  fill  in  their  service;  and  is 
responsible  not  only  for  their  possession  of 
such  care  and  skill,  but  also  for  the  contin- 
ued application  of  these  qualities  at  all 
times."  The  degree  of  care  required  in  these^ 
matters  is  the  same  whether  the  motlTe  pow- 
er be  steam  or  electricity.  A  common  car- 
rier is  not  an  insurer  of  the  safety  of  its 
passengers,  but  it  is  required  to  exercise  the 
highest  degree  of  care  and  diligence  that  is 
reasonably  practicable  in  securing  their  safe- 
ty by  keeping  its  cars  and  appliances  in  a 
safe  condition,  and  at  all  times  under  the 
control  and  management  of  skilled  and  com- 
petent servants.  There  is  at  the  some  time 
a  duty  resting  upon  the  passenger  to  act 
with  prudence,  and  to  use  the  means  provid- 
ed for  his  safe  transportation  with  reason- 
able circumspection  and  care,  and,  if  his 
negligent  act  contributes  to  bring  about  the  in- 
Jury  of  which  he  complains,  he  cannot  re- 
cover. Betts  v.  WU.  City  Ry.  (3o.,  S  Penne- 
wiU,   — ,    53   Atl.   358. 

Evidence  that  the  plaintiff,  to  escape  the 
danger  of  a  collision  between  cars  Nos.  16 
and  12,  Jumped  from  the  car  upon  which  he- 
was  riding,  will  not  support  any  count  con- 
tained in  the  plaintiff's  declaration,  it  l>eing 
averred  in  some  of  the  counts  therein  to  the 
effect  that  he  was  thrown  from  his  seat;  in 
others,  that  he  was  thrown  out  of  the  car 
upon  the  ground.  HIggins  v.  Mayor  and 
Council  of  Wil.,  3  PennewiU,  — ,  61  Atl.  1. 
The  plaintiff  has  failed  to  make  any  allega- 
tion that  he  received  any  injury  by  Jumping 
from  the  car,  or  that  he  did  In  fact  Jump 
from  the  car,  and  there  Is  no  count  in  the 
declaration  which  would  support  the  proof. 
if  there  be  any,  tliat  the  plaintiff  Jumped 
from  the  car.  If,  therefore,  you  find  that 
the  plaintiff  received  no  injury  except  by 
Jumping  from  the  car,  and  that  whatever  in- 
Jury  he  did  receive  was  occasioned  by  Jump- 
iuK  from  the  car,  he  cannot  recover. 

Evidence  to  the  effect  that  the  motorman. 
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lost  control  of  car  No.  6,  causing  the  coUIalon 
between  cara  Nos.  IS  and  12,  because  the 
Buap  Bwitch  on  the  rear  of  the  car  was 
closed,  wuen  It  abonld  have  been  opened, 
will  not  support  those  sonuts  In  the  declara- 
tion which  aver,  in  effect,  that  the  car  was 
Improperly  equipped  with  a  defective  air 
brake.  But  If  you  find  that  the  switch  waa 
closed,  without  regard  as  to  how  or  when  it 
was  closed.  If  by  the  exercise  of  due  care 
and  caution  the  servants  of  the  company 
might  or  should  have  discovered  that  it  was 
closed,  and  that  by  reason  thereof  the  air 
brake  failed  to  act  effectually,  as  it  T\-as  de- 
signed to  act,  nnd  that  the  resultant  failure 
so  to  act  was  due  to  the  carelessness,  In- 
competency, or  negligence  of  the  servants  of 
the  defendant  company  in  not  discovering 
that  the  switch  was  dosed,  and  that,  as  a 
result  of  the  failure  of  the  air  brake  to  work, 
the  motorman  lost  control  of  car  No.  5,  and 
by  reason  thereof  car  No.  16  was  forced 
against  car  No.  12,  causing  the  plaintiff  to 
be  thrown  therefrom  and  Injured,  then  the 
failure  to  make  the  discovery  and  open  the 
switch  would  constitute  negligence.  If  you 
find  that  the  servants  of  the  defendant  com- 
pany negligently  and  carelessly  permitted 
ear  No.  5  to  be  overcrowded,  and  that  by  rea- 
son thereof  they  lost  control  of  the  car;  and 
that  the  plaintiff  was  injured  by  being 
thrown  from  car  No.  12  upon  the  ground  be- 
cause of  the  failure  of  the  servants  of  the 
company  to  control  car  No.  5  as  a  conse- 
quence of  the  overcrowding  of  the  car,  then 
the  defendant  company  was  negligent.  If 
the  Injuries  alleged  to  have  been  sustained 
by  the  plaintiff  were  occasioned  by  the  negli- 
gence of  the  defendant  company,  or  its  mo- 
torman, servants,  or  any  of  them,  and  with- 
out the  fault  or  negligence  of  the  plaintiff 
contributing  thereto,  then  he  would  be  en- 
titled to  recover.  But,  If  the  negligence  of 
the  plaintiff  contributed  to  and  proximately 
entered  into  the  accident  which  resulted  In 
the  injuries  complained  of,  he  cannot  re- 
cover. 

Where  there  Is  conflict  in  the  testimony, 
-you  should  reconcile  It  if  you'  can.  If  you 
cannot,  you  should  give  credit  to  and  be  gov- 
erned by  the  testimony,  which,  in  your  Judg- 
ment, is  most  worthy  of  belief,  taking  into 
consideration  the  Intelligence,  apparent  truth- 
fulness, bias,  and  impartiality  of  the  wit- 
ness. The  weight  and  value  of  the  evidence 
so  determined  by  you  is  to  be  your  guide  In 
reaching  your  verdict.  And  governed  by 
this  Instruction  you  should  decide  this  case 
in  whose  favor  there  Is  a  preponderance  of 
the  evidence.  If  yon  should  find  for  the 
plaintiff,  your  verdict  should  be  for  such  a 
sum  as  will  reasonably  compensate  blm  for 
the  Injuries  which  he  has  sustained.  Includ- 
ing therein  bis  pain  and  suffering,  his  im- 
paired power  to  perform  labor  In  the  past, 
since  the  accident,  bnd  such  as  may  come  to 
him  In  the  future,  his  loss  of  time  and  labor 
as  a  result  of  bis  injuries;    and  if,  under 


the  evidence,  yon  find  that  bis  injuries  are 
of  a  permanent  character,  such  as  to  cause 
any  impainuent  of  ability  to  earn  a  living 
in  the  future,  you  should  consider  that  fact 
in  determining  the  amount  of  damages,  oth- 
erwise you  should  not  award  damages  for 
permanent  disability. 

Verdict  for  plaintiff  for  fl,80a 


STATB  V.  OBOBOB. 

(Oonrt  of  General   Sessions  of   Delaware. 

New  Castle.    May  22,  1002.) 

CRIMINAL   LAW— MINOR    DEFENDANT— OUIIiTT 

KNOWLBDOB-BURDBN    OF 

PROOF— EVIDENCE. 

1.  Where,  on  a  criminal  prosecution,  the  ac- 
cused is  under  14  years  of  age,  it  is  incambeut 
on  the  state  to  enow  that  the  accused  com- 
mited  the  crime  with  a  guilty  knowledge  that 
he  was  doing  wrong. 

2.  Such  guilty  knowledge  may  be  shown  by 
the  apparent  intelligence  of  the  minor  and  from 
his  acts  and  conduct  iu  connection  with  the 
crime,  together  with  any  other  circumstances 
that  will  throw  light  on  the  subject. 

Ezekiel  R.  George  was  convicted  of  arson. 
Argued  before  LORB,  O.  J.,  and  GRUBB 
and  PBNNEWILL,  JJ. 

.  Herbert  H.  Ward,  Atty.  Gen.,  for  the  State. 

LORE,  C.  J.  (charging  Jury).  Bzeklel  R. 
George  is  charged  with  feloniously,  willfully, 
and  maliciously  setting  fire  to  and  burning 
the  barn  of  Samuel  Logan,  In  Mill  Creek  hun- 
dred, this  county,  on  or  about  the  7th  day  of 
Attril,  1902.  It  is  admitted  that  the  prisoner 
\  is  under  14  years  of  age,  and,  where  a  pris- 
I  oner  Is  thus  a  minor,  it  is  incumbent  upon  the 
I  state  to  show,  first,  that  the  accused  commit- 
i  ted  the  act  charged,  and,  secondly,  that  he 
:  did  It  with  a  guilty  knowledge  that  he  was 
I  doing  wrong.  That  guilty  knowledge  may  be 
shown  by  the  apparent  intelligence  of  the  ac- 
cused minor,  and  from  his  acts  and  conduct 
in  connection  with  the  crime,  and  any  other 
circumstances  that  will  throw  light  npon  that 
subject.  The  principle  of  law  governing  cas- 
es of  this  kind,  where  the  person  charged  is 
an  Infant,  is  very  clearly  stated  In  3  Green- 
leaf  on  Evidence,  {  4,  as  follows:  "With  re- 
spect to  infants,  the  period  of  Infancy  Is  di- 
vided by  the  law  Into  three  stages.  The  first 
is  the  period  from  the  birth  until  seven  years 
of  age,  during  which  an  Infant  is  conclusive- 
ly presumed  incapable  of  committlug  any 
crime  whatever.  The  second  is  the  period 
from  seven  until  fourteen.  During  this  period 
the  presumption  continues,  but  is  no  longer 
conclusive,  and  grows  gradually  weaker  as 
the  age  advances  towards  fourteen.  At  any 
stage  of  this  period  the  presumption  of  inca- 
pacity may  be  removed  by  evidence  showing 
intelligence  and  malice;  for  mnlitia  supplet 
aetatem;  but  the  evidence  of  that  malice 
which  is  to  supply  age  ought  to  be  strong  and 
clear  beyond  all  reasonable  doubt  •  •  • 
The  third  commences  at  fourteen;    the  pre- 
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sntnptlon  of  Incapacity  arising  from  youth 
being  then  entirely  gone,  and  all  persons  of 
that  age  and  upwards  being  presumed,  In 
point  of  understanding,  capable  of  commit- 
ting any  crime,  until  the  contrary  be  proved." 
You  have  the  law  as  thus  stated  by  Green- 
leaf,  and  If,  under  the  circumstances  of  this 
case,  you  believe  that  the  prisoner  commit- 
ted the  ofCense,  and  that  at  the  time  he  had 
sufficient  Intelligence  to  know  that  he  was 
doing  a  wrong  act,  and  did  It  willfully  and 
maliciously,  then  your  verdict  should  Be, 
"Guilty  In  manner  and  form  as  he  stands  in- 
dicted." If  you  should  have  a  retisonabte 
doubt  upon  any  of  the  material  elements  of 
the  crime  charged,  your  verdict  should  be, 
"Not  guilty";  the  doubt  should  enure  to  his 
acquittal.  The  court  charges  you  thus  with 
respect  to  the  possession  of  criminal  capacity 
because  we  find  In  the  case  of  State  y.  Jack- 
son, 8  Pennewlll,  15,  BO  Atl.  270,  that  the  case 
Is  inaccurately  stated  through  inadvertence, 
and  we  take  this  method  of  .correction. 

Verdict,  "Guilty,"  with  a  recommendation 
to  the  mercy  of  the  court 


EAB02SEWSKI    v.    WILMINGTON    CITY 
BY.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Jan.  8,  1902.) 

INJURIES  TO  SERVANT— NKGLIOENCEl— BUR- 
DEN OF  PROOF— CONTRIBUTORY  NSOLI- 
OBNCa— MASTBR-S  DUTY— DANGEROUS  BM- 
PLOTHBNT— YOUTH- INBXPERIBNCB  —  RULES 
— MEASURE  OF  DAUAGES. 

1.  A  master  owes  its  servant  the  duty  of  pro- 
viding a  reasonably  safe  place  to  work  in,  and 
reasonably  safe  and  proper  tools. 

2.  It  is  a  master's  duty  to  a  servant  to  keep 
its  premises  and  tools  iu  a  reasonably  safe  con- 
dition. 

3.  Where  a  servant  is  young  or  inexperienced, 
it  is  the  duty  of  the  master  to  inform  him  of 
the  dangers  incident  to  his  employment. 

4.  A  servant  must  obey  and  follow  the  in- 
structions of  his  master  as  to  the  work  he  is 
«mployed  iu. 

5.  It  is  the  duty  of  both  master  and  servant 
to  exercise  reasonable  care  and  diligence  to 
avoid  accident,  varying  according  to  the  dan- 
gerous nature  of  the  employment. 

6.  Plaintiff  iu  an  action  against  a  master  for 
injuries  has  the  burden  of  proving  defendant's 
negligence. 

7.  Plaintiff  in  an  action  against  a  master  for 
personal  injuries  cannot  recover  if  guilty  of 
contributory  negligence. 

8.  In  an  action  for  personal  injuries,  plaintiff 
can  recover  for  loss  of  time  and  wages,  past 
and  future  pain  and  suffering,  and  for  result- 
ing Impairment  of  ability  to  earn  a  living. 

Action  by  Francis  Karczewski  against  the 
Wilmington  City  Hallway  Company.  Ver^ 
diet  for  plaintiff. 

Action  on  the  case  for  damages  for  person- 
al injuries  alleged  to  have  been  occasioned  by 
receiving  a  shock  of  electricity  whilst  employ- 
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ed  as  a  servant  of  the  defendant  company  in 
cleaning  a  car  of  the  said  defendant  at  Its 
car  bam  in  the  city  of  Wilmington.  The 
narr.  consisted  of  eight  counts.  The  first 
count  contained  the  following  allegation  wifli 
respect  to  the  injuries  to  the  plalntur,  viz.: 
"Yet  the  said  defendant,  not  regarding  Its 
said  duty  as  aforesaid,  negligently  and  care- 
lessly omitted  to  provide  a  reasonably  safe 
place  in  which  to  work,  for  the  said  Francis 
Karczewski,  in  that  it  carelessly  and  n^n- 
geutly  passed  a  dangerous  current  of  electric- 
ity through  the  wires  In  and  about  a  certain 
car  In  which  the  said  plaintiff  was  then  and 
there  working  for  said  defendant,  so  that  lie 
the  said  plaintiff,  who  was  then  and  there,  to 
wit,  on  the  2d  day  of  July,  A,  D.  1900,  at  Kew 
Castle  county  aforesaid,  in  the  exercise  of 
due  care  and  caution  on  his  part,  engaged  In 
the  scrubbing  or  cleaning  for  the  said  defend- 
ant of  the  said  certain  car,  stored  in  or  near 
said  car  bam,  was,  by  reason  of  the  defend- 
ant's omission  to  provide  a  reasonably  safe 
place  In  which  to  work  as  aforesaid,  greatly 
shocked,  burned,  and  injured  by  an  electric 
current,  by  reason  of  touching  or  coming  in 
contact  with  an  exposed  wire  in  said  car, 
charged  by  the  said  defendant  with  a  danger- 
ous current  of  electricity,  and  was  tbereby 
violently  thrown,  hurled,  or  caused  to  fall  to 
the  floor  of  the  said  car,  or  on  the  seat  there- 
of; that  by  reason  of  said  shock  from  said 
current  of  electricity  the  plaintlfl  was  great- 
ly pained,  burned,  wounded,  and  Injured,  and 
also,  by  means  of  the  premises,  the  said  plain- 
tiff became  and  was  sick,  sore,  bumed,  lame, 
and  disordered,  and  so  remained  and  contin- 
ued for  a  long  space  of  time,  to  wit,  hitherto, 
during  all  of  which  said  time  the  said  plain- 
tiff suffered  and  underwent  great  pain,  and 
was  hindered  and  prevented  from  transacting 
and  attending  to  his  necessary  and  lawful 
affairs  and  business,  by  him  during  all  that 
time  to  be  performed  and  transacted,  and  lost 
and  was  deprived  of  divers  great  gains,  prof- 
Its,  and  advantages  which  he  might  and  otli- 
erwlse  would  have  derived  from  the  same, 
and  also  the  said  plaintiff  was  forced  and 
obliged  and  did  then  and  there  pay,  lay  out, 
and  expend  divers  large  sums  of  money,  to 
wit,  one  thousand  dollars,  in  and  about  the 
endeavoring  to  be  cured  of  the  bums,  bruises, 
and  injuries  so  received  as  aforesaid,  where- 
by the  said  plaintiff  salth  that  he  Is  Injured 
and  hath  sustained  damages  In  the  sum  of 
twenty  thousand  dollars,  and  therefore  he 
brings  his  suit"  The  remaining  counts, 
while  varying  In  the  phraseology  as  to  the 
negligence  of  the  defendant  made  substan- 
tially the  same  allegations  aa  contained  in 
the  first  count  with  respect  to  the  injoriea 
sustained  by  the  plaintiff.  The  defendant 
filed  a  general  demurrer  to  the  above  declara- 
tion as  insufflcient  and  contended  that  the 
Injuries  were  not  stated  in  the  narr.  with  suf- 
ficient particularity.  After  hearing  argament 
the  court  overruled  the  demurrer;  and,  upon 
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appllcatlon  of  defendant's  counsel,  Judgment 
of  respondeat  ouster  was  entered. 

Argued  before  LOBE,  a  J.,  and  SPRU- 
AMCE  and  ORUBB.  JJ. 

Levin  L  Handy,  for  plalntlfC  Walter  H. 
Hayes,  for  defendant. 

LiORSi,  C.  J.  (charging  jury).  Tbls  Is  an 
action  on  the  case  to  recover  damages  tar 
personal  Injuries.  Francis  Karczewskl,  tite 
plaintiff,  claims  that  about  June  27  or  28, 
1900,  be  was  In  the  employ  of  tbe  defend- 
ant company,  at  their  carsbopa  In  this  city, 
as  a  8crubl>er  and  cleaner  of  cars;  that  on 
that  day  he  was  set  to  work  scrubbing  and 
cleaning  a  summer  cor  while  the  trolley  pole 
was  in  contact  with  the  teed  wire;  that, 
while  he  was  cleaning  the  top  of  the  car 
with  a  wet  sponge,  his  hand  came  in  con- 
tact with  the  end  of  a  live  wire  hanging 
down  from  the  top  of  the  car;  that  thereby 
be  received  an  electric  shocK,  was  knocked 
down,  became  Insensible,  and  his  hand  in- 
jured and  permanently  disabled,  and  was 
otherwise  hurt;  that  he  was  ignorant  of  the 
danger,  and  bad  received  no  warning  or 
proper  Instructions  at  the  hands  of  the  de- 
fendant company.  The  defendant  company 
claims,  on  the  other  hand,  that  he  was  spe- 
cially warned  and  instructed  not  to  work  up- 
on a  car  while  the  trolley  was  In  contact  with 
the  feed  wire;  that,  if  he  received  any  shock 
and  injury,  it  resulted  from  a  disregard  of 
such  Instmctions,  and  was  the  result  of  bis 
own  negligence;  further,  that  the  alleged  In- 
Jury  to  the  hand  was  not  in  fact  caused  by 
an  electric  shock,  bnt  in  using  a  chisel  In 
work  at  his  own  home.  It  is  for  yon  to  de- 
termine which  of  these  contentions  is  true. 
There  are  no  new  questions  of  law  raised  in 
this  case.  It  is  mainly  a  question  of  fact 
for  you  to  determine  from  the  evidence,  and 
we  shall  charge  only  upon  the  questions  of 
law  raised  by  the  prayers  of  the  parties. 

It  is  conceded  on  both  sides  that  at  the 
time  of  the  accident  the  relation  of  master 
and  servant  existed  between  the  defendant 
company  and  the  plaintiff.  Where  such  re- 
lation exists,  there  are  certain  legal  duties 
imposed  upon  each  party.  It  Is  the  duty  of 
the  master  to  provide  for  tbe  servant  a  rea- 
sonably safe  place  In  which  to  work',  and 
also  reasonably  safe  and  proper  tools  with 
which  to  perform  such  work,  and  to  ke^ 
both  place  and  tools  in  such  reasonably  safe 
condition.  Where  the  employment  is  danger- 
ous, it  Is  the  master's  duty,  either  by  genial 
rules  or  special  instructions,  to  warn  and  In- 
form his  servant  of  the  danger,  if  by  reason 
of  youth  or  inexperience  the  servant  is  imac- 
qualnted  therewith.  The  measure  of  such  in- 
stmctions should  be  gauged  in  all  cases  by 
such  yonth  or  inexperience.  It  is  the  duty 
of  the  servant  to  obey  and  follow  the  instruc- 
tUms  of  the  master  as  to  his  work.  The 
servant  assumes  the  ordinary  and  usual  risks 
of  his  employment,  whatever  they  may  be. 
He  also  assumes  such  risks,  whether  patent 


or  latent,  as  are  within  hia  knowledge,  or 
with  which  he  may  become  acquainted  with 
the  ordinary  use  of  his  faculties.  It  Is  the 
duty  of  both  master  and  servant  to  exercise 
reasonable  care  and  diligence  to  avoid  acci- 
dent Such  care  and  diligence  must  be  great- 
er or  less  according  to  the  danger  of  the  em- 
ployment in  each  case.  This  action  Is  based 
upon  the  negligence  of  the  defendant  com- 
pany. The  burden  is  upon  the  plaintiff  to 
show  such  negligence  by  a  preponderance  of 
proof.  The  injury  must  be  the  result  of  the 
negligence  of  the  defendant  only.  If  the 
plaintiff  contributed  proximately  in  any  way 
to  the  accident,  he  cannot  recover,  as  the  law 
will  not  attempt  to  measure  the  extent  of 
such  contribution.  Governed  by  these  sim- 
ple rules  of  law  relating  to  master  and  serv- 
ant, you  are  to  reach  your  verdict  in  this 
case. 

If  yon  should  find  for  the  plaintiff,  your 
verdict  should  be  for  such  reasonable  sum 
of  money  as  will  coinpensate  blm  for  his  In- 
juries; including  therein  his  loss  of  time  and 
wages,  bis  pain  and  suffering  in  the  past, 
and  such  as  may  come  to  him  in  the  future, 
resulting  from  this  accident,  and  also  for 
any  impairment  of  ability  to  earn  a  living  In 
the  future,  resulting  therefrom. 

Verdict  for  plaintiff  for  (400. 


BLUMENTHAL  t.  BOSTON  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 

1903.) 

RAILROAD  —  ACCIDENT    AT   CROSSINQ  —  OON- 
TRIBTJTORY  NBOLIOENCBl-NONSUIT. 

1.  While  the  plaintiff  was  attempting  to  drive 
over  the  defendant's  railroad  at  a  highway 
grade  crossing,  be  was  struck  by  a  freight 
train  of  the  defendant  and  sostained  serious 
bodily  injury.  The  collision  occurred  upon  the 
last,  as  the  plaintiff  was  driving,  of  the  rail- 
road company's  three  tracks  at  this  crossing. 
Tbe  southerly  rail  of  this  last  track  was  about 
25  feet  northerly  of  the  northerly  rail  of  the 
first  track. 

Oiving  the  plaintiff  the  benefit  of  tbe  most 
favorable  construction  possible  to  the  evidence, 
it  may  be  assumed  that,  as  he  was  approach- 
ing the  crossing,  his  view  of  the  track,  in  the 
direction  from  which  the  train  was  coming, 
was  entirely  obstructed  by  buildings,  and,  per- 
haps by  a  board  fence  which  extended  along 
the  southerly  side  of  the  railroad,  until  he 
reached  a  point  inside  of  this  board  fence. 
But  the  end  of  this  fence,  at  the  street,  was 
30  feet  southerly  of  the  southerly  rail  of  the 
track  upon  which  the  collision  occurred.  From 
this  point  he  had  an  unobstructed  view  of  the 
railroad  in  the  direction  from  which  the  train 
was  coming,  for  a  distance  of  at  least  300  feet, 
and  from  the  first  of  the  three  tracks  his  view 
was  unobstructed  in  the  same  direction  for 
nearly  400  feet. 

The  plaintiff  was  driving,  as  he  says,  at  a 
fast  walk,  and  the  speed  of  the  freight  train, 
as  estimated  by  plaintiff's  witnesses,  was  from 
15  to  20  miles  an  hour.  Consequently,  when 
the  plaintiff  was  upon  the  first  track,  with  an 
nnoostructed  view  of  between  three  and  four 
hundred  feet,  the  train  was  in  plain  view,  and 
only  from  125  to  150  feet  distant  from  the 
crossing,  since  the  speed  of  the  train  was  onlj 
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five  or  six  times  that  of  the  plaintiff,  and  they 
came  into  collision  after  the  plaintiff  had  trav- 
eled a  distance  of  25  feet. 

Held  that,  as  there  was  no  controverey  as 
to  any  of  these  facts,  it  was  proper  for  the 
presiding  justice  to  refuse  to  submit  the  case 
to  the  jury  and  to  order  a  nonsuit.  That  from 
these  ,uncontroverted  facts  one  of  these  two 
conclasions  is  irresistible:  Either  the  plaintifC 
failed  to  take  such  precautions  as  to  looking 
and  listening,  before  attempting  to  cross  the 
third  track,  as  hare  been  laid  down  by  all  au- 
thorities as  indispensable  to  his  right  of  re- 
covery; or  else  he  did  look  and  saw  the  ap- 
proaching train,  and  took  his  chance  of  safely 
crossing  in  front  of  it.  That  in  either  event 
his  negligence  contributed  to  the  accident,  and, 
in  accordance  with  the  well-settled  law  of  this 
state,  will  prerent  his  recovery. 

2.  Although  the  question  of  negligence,  either 
of  plaintiff  or  of  defendant,  is  one  of  fact  for 
the  jury,  when  the  facts  and  drcamstances 
are  in  controversy,  and  even  when  they  are 
not,  if  fair-minded  and  unprejudiced  persons 
may  reasonably  differ  in  the  conclusions  to  be 
drawn  from  such  facts,  it  is  not  a  question  of 
fact  for  the  jury,  but  one  of  law  for  the  coart. 
when  the  facts  are  undispnted  and  but  one  in- 
ference can  properly  be  drawn  therefrom. 

S.  It  is  undoubtedly  true  that,  where  the  de- 
termination of  an  issue  of  fact  depends  upon 
the  credibility  of  witnesses,  and  where  a  jury 
wonld  be  justified  in  coming  to  a  conclusion 
either  way  as  to  the  credence  to  be  given  to 
the  witnesses  upon  tlie  one  side  or  the  other, 
it  is  the  duty  of  the  court  to  submit  such  an 
issue  to  the  jury,  however  firmly  convinced 
the  presiding  justice  may  be  that  there  ia  no 
doubt  as  to  where  the  truth  lies.  And,  even 
where  the  surrounding  circumstances  merely 
make  the  story  of  a  witness  improbable,  it  is 
still  the  ri^ht  of  the  litigant  to  have  the  issue 
thereby  raised  submitted  to  the  tribunal  creat- 
ed by  the  Constitution  and  the  laws  for  the 
determination  of  such  questions.  But  this  is 
not  so  when  the  indisputed  circumstances  show 
that  the  story  told  by  a  witness  upon  a  ma- 
terial issue  cannot  by  any  possibility  be  trae, 
or  when  the  testimony  of  a  witness,  necessarl^ 
relied  upon,  is  inherently  impossible. 

4.  Under  the  circumstances  of  this  case,  it 
does  not  help  the  plaintiff  that  he  testified  that 
he  did  look  and  did  not  see  the  approaching 
train;  nor  did  this  testimony,  under  the  cir- 
cumstances of  the  case,  raise  an  issue  of  fact 
which  should  have  been  submitted  to  the  JU17. 

(Official.) 

Exceptions  from  SuperiM-  Court,  Cumber- 
land county. 

Action  by  Hyman  Blumenthal  against  the 
Boston  &  Maine  Bnilroad.  Judgment  of  non- 
suit, and  plaintiff  excepts.    Orermled. 

Case  to  recover  damages  sustained  by  the 
plaintiff  when  driving  over  the  defendant's 
railroad  at  a  highway  grade  crossing  at  Cen- 
tral street  in  Westbrook.  The  plaintiff 
claimed  that  the  collision  was  caused  by  the 
negligence  of  the  defendant's  employfis  In  the 
management  of  its  train. 

Argued  before  WISWELL,  O.  J.,  and 
8TB0UT,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR,  JJ. 

Wm.  Lyons,  E.  Poster,  and  O.  H.  Hersey, 
for  plaintiff.  J.  W.  Syinonds,  D.  W.  Snow, 
O.  S.  Cook,  and  0.  L.  Hutchinson,  for  defend- 
ant 

1 1  Bm  NegUgence,  vol.  17,  Cent.  Dig.  {{  2M,  29t. 


WI8WELL,  O.  J.  While  the  plaintiff  was 
attempting  to  drive  over  the  defendant's 
railroad  at  a  highway  grade  crossing,  be  was 
struck  by  a  freight  train  of  the  defendant  and 
sustained  serious  bodily  Injury.  Claiming  that 
this  collision  was  caused  by  the  negligence 
of  the  defendant's  employes  in  the  manage- 
ment of  the  train,  he  brought  this  action  to 
recover  damages  for  the  injuries  sustained 
by  him.  At  the  trial,  upon  the  conclusion  of 
the  plaintiff's  testimony,  the  court  ruled  that 
a  prima  facie  case  had  not  been  made  cot, 
and  ordered  a  nonsuit  The  case  comes  to 
the  law  court  upon  the  plaintlfTs  exception  to 
this  ruling. 

In  accordance  with  famiillar  principles. 
which  have  been  so  frequently  laid  down  by 
this  court  that  reference  to  the  author! ties  is 
unnecessary,  it  was  incumbent  upon  the  plain- 
tiff, in  order  to  entitle  him  to  have  the  case 
submitted  to  the  jury,  to  Introduce  testimony 
tending  to  alSrmatively  prove  two  proposi- 
tions—the negligence  of  the  defendant  in 
some  of  the  respects  complained  of,  and  that 
no  failure  upon  his  part  to  exercise  doe  care 
contributed  to  the  accident:  and  It  was  as 
'ssentlal  for  him  to  affirmatively  prove  the 
exercise  of  due  care  upon  his  part  as  to  show 
negligence  upon  the  part  of  the  defendant 

So  far  as  the  first  proposition  Is  concerned. 
It  Is  sufficient  to  say  that  we  think  that  the 
evidence  introduced  by  the  plaintiff,  nncon- 
ti-adicted,  was  sufficient  to  Justify  a  Jury  In 
finding  that  there  was  negligence  upon  the 
part  of  the  defendant's  employes.  It  there- 
fore becomes  necessary  to  consider  whether. 
In  accordance,  with  the  well-established  rules 
as  to  when  the  qnestion  of  negligence  la  one 
of  fact  for  the  Jury  and  when  one  of  law 
for  the  court  the  uncontradicted  evidence  in 
behalf  of  the  plaintiff  In  support  of  his  sec- 
ond proposition,  that  no  want  of  due  care  up- 
on his  part  contributed  to  the  accident  'w-as 
sufficient  to  entitle  him  to  have  this  question 
submitted  to  a  Jury. 

The  plaintiff  was  a  dealer  in  Junk.  Upon 
the  morning  of  the  day  of  the  accident  April 
30,  1900,  he  had  driven  with  his  own  horse 
and  express  wagon  from  Portland  to  West- 
brook.  During  the  greator  part  of  the  fore- 
noon he  had  gone  about  from  house  to  bouse 
In  the  latter  city,  plying  his  trade.  Shortly 
before  noon  he  turned  Into  Central  street 
and  drove  northerly  along  that  street  to- 
wards the  grade  crossing  of  the  defendant's 
railroad,  his  destination  being  a  grain  store 
beyond  the  railroad  crossing,  where  he  in- 
tended to  buy  grain  for  his  horse. 

At  this  highway  crossing  there  were  three 
tracks  of  the  defendant's  laUroad.  A  board 
fence  extended  along  the  southerly  side  of 
the  railroad  from  Brackett  street  to  the  east- 
erly line  of  Central  street  a  distance  of 
about  300  feet  The  end  of  this  fence  at  the 
Central  street  line  was  80  feet  southerly 
from  the  southerly  rail  of  the  third  or  last 
track  at  the  crossing,  and  the  northerly  rail 
of  the  first  track,  in  the  middle  of  the  street, 


Digitized  by 


Google 


Me.) 


BLUMBNTHAL  v.  BOSTO>  &  M.  R.  R. 


749 


was  about  26  feet  soutberly  of  tbe  soutberly 
rail  of  tbe  third  track.  The  plaintiff  croaaed 
tbe  first  two  tracks  safely,  and  was  struck 
while  attempting  to  cross  tbe  third  and  last 
track. 

As  the  plaintiff  drove  northerly  along  Oen 
tral  street,  from  the  point  where  be  entered 
tbnt  street  until  nearly  to  the  first  track,  bis 
view  of  tbe  railroad  on  tbe  easterly  side  of 
the  street—the  direction  from  which  the 
train  was  coming— was  more  or  less  obstruct- 
ed by  buildings,  and  some  of  tbe  witnesses 
think  that  It  might  also  have  been  obstruct- 
ed by  tbe  board  fence  above  referred  to. 
Giving  th6  plaintiff  tbe  benefit  of  the  most 
favorable  construction  possible  to  tbe  evi- 
dence In  regard  to  these  obstructions  to  his 
vision,  It  may  be  assumed  that  the  plaintiff's 
view  of  the  track  in  this  direction  was  en- 
tirely obstructed  until  he  reached  a  point  in- 
side of  this  board  fence. 

But  it  Is  made  absolutely  certain  by  tbe 
plan  which  was  furnished  by  the  defendant, 
but  which  was  used  by  the  plaintiff  and 
brought  to  tbe  law  court  as  a  part  of  the  case, 
and  as  to  the  accuracy  of  which  no  question 
Is  raised,  that,  after  the  plalnti."  reached  a 
point  inside  of  this  fence,  he  had  an  nnob- 
strncted  ^iew  of  tbe  railroad  easterly  for  a 
distance  of  at  least  .300  feet.  The  plaintiff 
himself  repeatedly  testified,  upon  cross-exam- 
ination, that  from  both  of  the  first  two  tracks 
that  be  crossed  be  could  see  easterly  along 
the  railroad  for  several  hundred  fnet.  Tbe 
plan  shows  that  the  view  from  the  first  track 
easterly  was  unobstructed  nearly,  if  not  quite, 
to  Bracket!  street,  a  distance  of  about  390 
feet,  without  any  portion  of  tbe  fence,  even 
If  that  was  high  enough  to  be  an  obstruc- 
tion, coming  within  the  line  of  vision. 

Tbe  plaintiff,  according  to  his  own  testi- 
mony, was  driving  at  a  fast  walk,  and  wit- 
nesses for  tbe  plaintiff  testified  that  in  their 
Judgment  the  speed  of  the  freight  train  was 
from  15  to  20  miles  an  hour.  Assuming 
these  estimates  to  be  correct,  when  the  plain- 
tiff was  upon  the  first  track,  with  an  unob- 
structed view  of  the  railroad  easterly  for  a 
distance  of  between  300  and  400  feet,  tbe 
train  was  only  from  125  feet  to  150  feet  dis- 
tant from  the  crossing,  because  the  speed 
of  the  train  was  only  five  or  six  times  that  of 
the  plaintiff,  and  they  came  into  collision 
after  the  plaintiff  bad  traveled  a  distance  of 
25  feet.  Consequently,  when  the  plaintiff 
was  upon  tbe  first  track,  25 .  feet  distant 
from  the  place  of  collision,  he  had  an  unob- 
structed view  of  the  approaching  train, 
which  was  not  more  than  150  feet  distant 
on  tbe  track  from  the  crossing.  If  the  rela- 
tive speed  of  the  freight  train  was  not  as 
great  as  the  witnesses  have  estimated,  then, 
of  course,  the  train  was  still  nearer  the 
crossing  at  the  time  the  plaintiff  was  upon 
the  first  track. 

There  is  no  controversy  about  these  facts. 
They  are  shown  by  the  testimony  introduced 
by  the  plaintiff,  and  by  the  plan  which  the 


plaintiff  need  and  which  Is  made  a  part  of 
the  case.  From  these  facts  one  of  these  two 
conclusions  is  Irresistible:  Either  the  plain- 
tiff failed  to  take  such  precautions  as.  to 
looking  and  listening,  before  attempting  to 
cross  the  tlilrd  track,  as  liave  been  laid 
down  by  all  authorities  as  indispensable  to 
his  right  of  recovery;  or  else  he  did  look 
and  saw  the  approaching  train,  and  took  his 
chance  of  safely  crossing  in  front  of  it  In 
either  event  his  negligence  contributed  to 
the  accident,  and,  in  accordance  with  the 
settled  law  of  this  state,  that  negligence 
will  prevent  his  recovery.  When  upon  the 
first  track,  where  bis  view  of  the  railroad 
was  unobstructed  for  a  much  greater  dis- 
tance than  was  necessary  to  see  the  ap- 
proaching train,  he  bad  ample  opportunity 
to  stop  his  horse  or  to  turn  aside.  Instead 
of  affirmatively  proving  due  care  upon  his 
part,  be  has  conclusively  proved  a  want  of 
such  care,  which  contributed  to  tbe  acci- 
dent. 

Although  tbe  question  of  negligence,  ^- 
ther  of  plaintiff  or  of  defendant,  is  one  of 
fact  for  tbe  jury,  when  the  facts  and  cir- 
cumstances are  in  controversy,  and  even 
when  they  are  not,  if  fair-minded  and  un- 
prejudiced persons  may  reasonably  differ  in 
the  conclusions  to  be  drawn  from  such  facts. 
It  is  not  a  question  of  fact  for  the  Jury,  but 
one  of  law  for  the  court,  when  tbe  facts  are 
undisputed  and  but  one  inference  can  prop- 
erly be  drawn  therefrom.  The  following  are 
a  few  of  tbe  very  numerous  authorities  in 
support  of  this  principle:  Romeo  v.  Boston 
&  Maine  Ralli-oad,  87  Me.  540,  33  Atl.  24; 
McQuillan  v.  City  of  Seattle,  10  Wash.  464, 
38  Pac.  1119,  45  Am.  St.  Rep.  799;  Kllpat- 
rlck  V.  Grand  Trunk  Railway  Company,  72 
Vt.  263,  47  Atl.  827,  82  Am.  St.  Hep.  939; 
Tully  V.  Philadelphia,  Wilmington,  and  Bal- 
timore Railroad  Company,  2  Pennewill,  637. 
47  Atl.  1010,  82  Am.  St.  Rep.  425;  Heimann 
V.  Kinnare,  190  111.  150,  60  N.  B.  215,  62  h. 
R.  A.  C.%2,  83  Am.  St.  Rep.  123.  As  we  have 
already  seen,  this  case  belongs  to  tbe  lat- 
ter class,  because  from  tbe  undisputed  facts 
the  inference  of  contributory  negligence  up- 
on the  part  of  the  plaintiff  is  the  only  one 
that  can  be  drawn.  It  was  therefore  the 
duty  of  the  court  at  nisi  prlus  to  take  the 
case  from  the  Jury  and  order  a  nonsuit. 

But  it  is  urged  that  tbe  above  doctrine  is 
not  applicable  to  this  case,  because  the  plain- 
tiff testified  that  before  attempting  to  cross 
the  railroad  track  he  both  looked  and  listen- 
ed for  an  approaching  train,  and  did  not  see 
or  hear  the  one  that  came  into  collision  with 
him  until  he  was  on  tbe  last  track  and  Just 
before  tbe  train  struck  bim.  It  is  claimed 
that,  by  reason  of  this  testimony  of  the 
plaintiff,  an  Issue  of  fact  was  raised  which 
he  was  entitled  to  have  passed  upon  by  a 
Jury. 

It  is  undoubtedly  true  that  where  tbe  de- 
termination of  an  issue  of  fact  depends  upon 
tbe  credibility  of  witnesses,  and   where   a 
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Jury  would  be  Jnstlfled  In  coming  to  a  concln- 
glon  either  way,  as  credence  be  given  to  the 
witnesses  npon  the  one  side  or  the  other,  It 
is  the  dnty  of  the  court  to  submit  such  an 
Issue  to  the  Jury,  however  firmly  convinced 
the  presiding  Justice  may  be  that  there  la 
no  doubt  as  to  where  the  truth  lies.  And, 
even  where  the  surrounding  circumstances 
merely  make  the  story  of  a  witness  improb- 
able, It  Is  stin  the  right  of  the  litigant  to 
have  the  issue  thereby  raised  submitted  to  the 
tribunal  created  by  the  Constitution  and  the 
laws  tor  the  determination  of  such  ques- 
tions. 

But  this  cannot  be  bo  when  the  undlspnt- 
ed  circumstances  show  that  the  story  told 
by  a  witness  upon  a  material  issue  cannot 
by  any  possibility  be  true,  or  when  the  tes- 
timony of  a  witness,  necessarily  relied  up- 
on, is  inherently  Impossible.  In  this  case, 
as  we  have  seen,  the  plaintiff,  when  be  was 
26  feet  distant  at  least  from  the  place  of  the 
collision,  and  when  he  had  ample  oppor- 
tunity to  stop  or  turn  aside,  conld  have  seen 
the  approaching  train  If  he  had  looked,  as 
was  his  duty.  As  we  have  already  said,  he 
either  did  not  look,  or  did  look  and  saw  tbe 
approaching  train,  but  attempted  to  cross, 
regardless  of  it.  Under  these  circumstances, 
it  does  not  help  him  that  he  testified  that  he 
did  look  and  did  not  see  the  train;  nor  did 
this  testimony,  under  tbe  circumstances  of 
the  case,  raise  an  issue  of  fact  which 
should  have  been  submitted  to  tbe  Jtity. 

Exceptions  overruled. 


LEWISTON  &  A  B,  CO.  t.  GRAND  TRUNK 

RT.  CO.  OP  CANADA. 

(Supreme  Judicial  Court  of  Maine.    Jan.  1, 

1903.) 

LBASB— INTBRPRBTATION  —  RAILROADS— TAX 

—FRANCHISB-CONTRACT— PAYMENT  OP 

TAXES— DEDUCTION  FROM  RENT. 

1.  In  determining  the  intentloo  of  the  parties 
to  a  contract,  the  interpretation  which  they 
themselves  by  their  own  acts  put  npon  it  Is  just- 
iy  entitled  to  (treat  weight 

2.  The  court  will  not  adopt  a  construction  of 
a  contract  which  does  not  comport  with  the  in- 
terest of  either  party  at  the  time  it  is  made,  un- 
less expressed  in  clear  terms. 

3.  The  plaintiff  agreed  with  the  defendant  to 
coDstTQCt  and  build  the  plaintiff's  road  as  de- 
scriiied  in  its  charter,  in  a  substantial  and  per- 
manent manner,  with  suitable  station  gronnds 
and  buildings,  and  with  the  necessary  sidings 
at  its  terminus  in  Lewiston.  By  a  subsequent 
Indenture  the  defendant  agreed  to  construct  and 
complete  the  railroad  as  already  located  and 
partially  constracted  in  a  substantial  manner, 
and  in  all  respects  in  accordance  with  tbe  pre- 
vious agreements  of  the  plaintiff.  The  next  day 
the  plamtiff  leased  the  road  to  the  defendant  for 
99  years,  with  full  power  to  finish  and  complete 
it  as  previously  agreed  between  the  parties,  and 
to  make  and  constrnct  any  new  buildings  and 
tracks  necessary  and  beneficial  to  be  used  for 
the  working  of  the  railroad.  A  rental  of  $9,000 
was  to  be  paid  every  six  months,  and  the  lease 
provided  that  all  taxes  which  might  lawfully 
De  assessed  upon  the  corporate  property  or  fran- 

f  L  See  Contracts,  vol.  11,  Cent.  Dig.  |  761. 


chise  of  the  lessor  during  the  period  of  the 
lease  might  be  paid  by  the  lessee  and  deducted 
from  the  rent.  Withlu  a  few  months  after  the 
execution  of  the  lease  the  defendant  purchased 
for  $92,216.10  certain  parcels  of  land  in  Lewis- 
ton  adjoining,  but  wltnout  the  location  of  the 
Elaintiff's  road.  On  this  land  railroad  sidingB 
ave  been  constructed  and  buildings  erected,  ei- 
ther leased  to  the  patrons  of  the  road,  or  built 
upon  portions  of  the  premises  leased  to  said 
patrons.  The  defendant  took  the  title  to  this 
real  estate  In  its  own  name,  enjoys  the  Income 
from  it,  and  for  23  years  paid  the  taxes  upon  it 
without  making  any  claim  to  deduct  snch  taxes 
from  the  rent. 

Beld  that,  construing  the  two  indentores  and 
lease  together,  the  defendant  was  not  bound  to 
acquireThis  land  for  the  plaintiff;  that  it  ia  not 
the  corporate  property  of  the  plaintiff,  within 
the  true  Intent  and  meaning  of  the  lease:  and 
that  the  taxes  so  paid  cannot  be  deducted  trom 
the  rent  therein  reserved. 

4.  For  18  years  the  defendant  paid  taxes 
lawfully  assessed  npon  the  corporate  property 
of  the  plaintiff,  but  did  not  deduct  them  from 
the  rent. 

Held,  that  they  cannot  be  deducted  now:  tli^t 
the  true  intent  and  meaning  of  the  lease  Is  tliat 
as  fast  as  the  taxes  are  paid  they  shonld  be  de- 
ducted from  the  Installment  of  rent  falling  due 
next  after  such  payment,  and,  if  not  deducted 
then,  they  cannot  be  taken  out  at  all. 

5.  The  defendant  has  paid  an  annual  franchise 
tax  to  the  state,  assessed  upon  the  basis  of  the 
gross  earnings  of  all  the  leased  lines  operated 
by  it  within  the  state,  divided  by  the  total  nnm- 
ber  of  miles  so  operated. 

Held,  that  this  is  not  a  tax  npon  the  tran- 
chises  of  such  leased  roads  alone;  tliat  it  Is  ei- 
ther a  tax  upon  the  franchise  of  the  defendant 
alone,  or  upon  its  franchise  and  the  franchiw 
of  its  leased  roads.  If  the  latter,  it  is  incapable 
of  apportionment  in  this  case,  and  no  part  of 
the  tax  so  paid  can  be  deducted  from  the  rent 
reserved. 

(Official) 

Report  from  Supreme  Judicial  Gonrt.  An- 
droscoggin County. 

Action  by  the  Lewiston  &  Auburn  Railroad 
Company  against  the  Grand  Trunk  Railway 
Company  of  Canada.  Case  reported.  De- 
fendant defaulted.  Damages  to  be  aasessed 
at  nisi  prlns. 

Action  to  recover  the  sum  of  (18,000,  with 
Interest,  alleged  to  be  due  from  tbe  defend- 
ant to  the  plaintiff  as  rental  for  the  plaintlfrs 
railroad,  station  grounds,  buildings,  sidingB, 
etc.,  and  the  property  and  estate  of  every 
kind  belonging  to  the  plaintiff,  appurtenant 
to  and  designed  for  the  purposes  of  maintain- 
ing and  operating  the  plalntlCTs  railroad;  tbe 
allegation  being  that  tbe  rental  is  due  under 
the  terms  of  a  lease  from  the  Lewiston  & 
Auburn  Railroad  (Company  to  tbe  Grand 
Trunk  Railway  Company  dated  March  25. 
1874. 

The  defense  was  based  upon  a  provision  in 
the  lease  that  "all  taxes  which  may  be  law- 
fully assessed  upon  the  property  or  fran- 
chises  of  tbe  lessors  during  the  period  of  their 
lease  may  be  paid  by  the  lessee,  and.  If  so 
pnid,  shall  be  deducted  from  the  rent  herein 
covenanted  to  be  paid  by  said  lessee."  The 
defendant  claimed  to  have  paid  taxes,  and 
to  be  entitled  to  deduction  of  taxes  of  tbe 
nature  referred  to  in  the  lease  to  an  amount 
considerably  in  excess  of  any  rentals  claim- 
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ed  to  be  dne,  and  that,  with  such  deducttomi 
made,  no  balance  was  dne  the  plalutlfF. 

Argued  before  EMERY,  STROUT,  POW- 
ERS. PEABODY,  and  SPEAR.  JJ. 

H.  W.  Oakes.  J.  A.  Pnlsifer,  F.  E.  Lndden, 
W.  H.  Newell,  and  W.  B.  Skelton,  for  plain- 
tiff. 0.  A.  &  li.  li.  Higbt.  J.  W.  Synionds, 
O.  W.  Snow,  0.  S.  Oook,  and  O.  L.  Hutchin- 
aon,  for  defendant 

POWERS,  3.  Assumpsit  for  two  semlan- 
aoal  installments  of  rent,  of  |0,000  each, 
from  June  10,  1898,  to  June  10,  1809,  under  a 
lease  from  the  plaintiff  to  the  defendant. 

Tbe  plaintiff  corporation  was  organized  an- 
der  a  special  charter  (Laws  1872,  c.  88,  ap- 
proved February  10,  1872),  which  empowered 
It  to  locate,  construct,  and  complete  a  rail- 
road from  some  itoint  in  tbe  city  of  Lewiston 
to  n  point  of  connection  with  the  Atlantic  & 
St.  lAwrence  Railroad,  otherwise  known  as 
the  Grand  Trunk  Railroad,  within  the  limits 
of  the  city  of  Auburn.  It  was  also  author- 
ized to  lease  its  road,  either  before  or  after 
its  completion,  upon  such  terms  as  it  might 
be  able  to  agree  with  the  Orand  Trunk  Rail- 
way Company.  August  27,  1872,  the  plain- 
tiff and  defendant  entered  into  an  Indenture, 
by  which,  in  consideration  of  the  defendant's 
agreeing,  among  other  things,  to  take  a  lease 
of  the  road,  when  completed,  for  the  term  of 
99  years,  the  plaintiff  agreed  to  proceed  with 
all  diligence  to  construct  and  build  the  road. 
In  a  substantial  and  permanent  manner,  with 
suitable  station  grounds  and  buildings,  -and 
with  the  necessary  sidings  at  the  terminas  at 
T.ewi8ton.  March  24,  1874,  tbe  parties  en- 
tered into  another  written  agreement,  by 
which  the  defendant,  In  conslderatloa  of 
1220,000  in  cash  and  bonds  paid  to  It  by  the 
plulntiff,  agreed  to  "proceed  with  all  dili- 
gence to  construct  and  complete  the  railroad, 
known  as  the  Lewiston  and  Auburn  Rail- 
road, as  already  located  and  partially  con- 
structed, in  a  substantial  manner,  and  in  all 
respects  in  accordance  with  the  obligations, 
promises,  and  agreements"  of  the  plaintiff 
contained  In  the  indenture  of  Angnst  27, 1872, 
to  which  reference  Is  expressly  made. 

The  next  day.  March  25,  1874,  the  lease 
was  executed.  By  it  the  plaintiff  leased  to 
the  defendant  "the  railroad  of  the  said  Lew- 
iston and  Auburn  Railroad  Company  as  now 
cbartered,  located  and  constructed,  extend- 
ing from  the  dty  of  Lewiston  to  its  point  of 
Junction  wldi  the  Atlantic  and  St.  Lawrence 
Railroad  in  the  dty  of  Auburn,  together  with 
all  Its  station  grounds  and  buildings,  and  all 
its  rights  of  way  and  other  easements  and 
rights,  and  all  tbe  property  and  estate  of 
erery  kind  belonging  to  said  Lewiston  and 
Anbom  Railroad  Company,  appurtenant  to 
and  designed  for  the  purpose  of  maintaining 
and  operating  said  railroad,  •  *  •  with 
full  power  and  authority  to  finish  and  com- 
plete said  railroad,  as  heretofore  agreed  be- 
tween the  tespectlye  parties  hereto."     The 


lessee  was  further  authorised  "to  make  or 
construct  any  new  buildings  or  tracks  nec- 
essary and  beneficial  to  be  used  for  the  work- 
ing of  said  railroad."  The  lease  provided  that 
all  taxes  which  might  lawfully  be  assessed 
upon  the  corporate  proi>erty  or  franchise  of 
the  lessor  during  tbe  period  of  the  lease 
might  be  paid  by  the  lessee,  and,  if  so  paid, 
they  should  be  deducted  from  the  rent  cove- 
nanted to  be  paid  by  the  lessee. 

Immediately  upon  the  execution  of  the 
lease  the  Orand  Trunk  Railway  Company 
took  possession  of  the  property  and  franchises 
of  the  Lewiston  &  Auburn  Railroad  Com- . 
pany,  and  proceeded  to  construct  and  com- 
plete said  railway  in  accordance  with  the 
agreement  and  obligation  existing  between 
the  parties.  While  the  work  of  construction 
was  in  progress,  and  before  the  completion 
of  the  road,  the  Grand  Trunk  Railway  Com- 
pany, on  July  17, 1874,  purchased  for  the  sum 
of  92,215.10  certain  parcels  of  land,  and  on  No- 
vember 20,  1874,  another  parcel  of  land  for 
the  sum  of  $90,000,  all  situated  in  the  dty  of 
Lewiston,  adjoining  the  original  location  of 
the  Lewiston  &  Auburn  Railroad  Company. 
The  defendant  took  and  still  retains  the  title 
to  all  land  so  purchased.  On  this  land  certain 
railroad  sidings  have  been  constructed,  and 
certain  buildings  erected.  Some  of  these 
buildings  have  been  built  by  the  defendant, 
and  leased  to  the  patrons  of  its  leased  road, 
the  Lewiston  &  Auburn  Railroad.  Others 
have  been  built  by  the  patrons  of  said  leased 
road  upon  portions  of  said  premises  leased 
to  them  by  the  defendant  The  lease  and  the 
two  written  contracts  named  are  all  parts  of 
tbe  same  transaction,  and  are  to  be  construed 
together. 

1.  During  the  period  of  the  lease,  and  pre- 
vious to  the  date  of  the  writ,  the  defendant 
has  paid  taxes  to  the  amount  of  $31,427.76 
legally  assessed  by  the  dty  of  Lewiston,  from 
1875  to  1898,  inclusive,  upon  the  land  so  pur- 
chased in  July  and  November,  1874.  These 
taxes  the  defendant  claims  the  right  to  de- 
duct from  any  rental  accruing  under  the 
lease.  The  question  is,  are  they  taxes  upon 
the  corporate  property  of  the  plalntlffT  In 
other  words.  Is  the  land  so  purchased  by  the 
defendant,  the  title  to  which  is  now  held  by 
it,  and  of  which  It  has  the  exclusive  use,  ben- 
eflt,  and  control,  the  corporate  property  of 
the  plaintiff,  within  the  true  Intent  and  mean- 
ing of  the  lease?  We  cannot  believe  that 
such  was  the  Intention  of  the  parties.  It  Is 
true  that  by  the  Indenture  of  August  27,  1872, 
the  plaintiff  agreed  to  construct  and  build 
the  road,  with  suitable  station  grounds  and 
buildings,  and  with  the  necessary  sidings  at 
the  terminus  at  Lewiston,  and  that  it  was 
necessary  to  acquire  a  part  at  least  of  the 
land  purchased,  in  order  to  provide  suitable 
station  grounds  and  necessary  sidings  and 
terminal  fbcilities.  When,  however,  this  ob- 
ligation to  so  construct  and  complete  the  road 
passed  from  the  plaintiff  to  the  defendant  as 
it  did  by  the  Indenture  of  March  24,  1874, 
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it  was  therein  confined  to  the  road  "as  al- 
ready located  and  partially  constructed."  In 
the  first  Indenture  there  is  no  reference  to 
any  location,  and,  being  executed  but  a  few 
months  after  the  granting  of  the  charter,  It 
is  probable  that  none  had  been  made.  The 
road  is  therein  described  In  general  terms, 
following  the  language  of  the  charter,  which 
at  that  time  afforded  the  best  and  only  de- 
scription of  it.  When,  however,  the  second 
indenture  was  entered  into,  the  road  had 
been  located  and  partially  constructed.  By 
it  the  defendant  was  to  construct  and  com- 
plete the  road,  not  in  the  vague  and  general 
terms  of  the  charter,  but,  specifically,  "the 
Lewiston  and  Auburn  Railroad  as  now  lo- 
cated and  partially  constructed."  These 
words  "as  now  located"  modify  all  that  fol- 
lows, including  the  reference  to  the  prior 
agreement,  and  must  have  been  used  for  the 
purpose  of  limiting  the  obligation  of  the  de- 
fendant within  some  bounds  capable  of  be- 
ing readily  ascertained  and  accurately  de- 
fined. If  not  so  Intended,  they  are  meaning- 
less. The  construction  contended  for  by  the 
defendant  wholly  Ignores  them,  and  makes 
its  obligation  apply  to  the  road  as  described 
in  the  prior  agreement.  The  same  may  be 
said  of  the  lease.  It  is  "the  railroad  of  the 
said  Lewiston  and  Auburn  Company  as  now 
chartered,  located  and  constructed"  that  Is 
leased  to  the  defendant.  There  is  no  claim 
that  the  lands  purchased  are  within  the  loca- 
tion of  the  plaintifT's  railroad,  or  covered  by 
any  plans  for  its  construction  and  comple- 
tion In  existence  nt  the  time  that  the  lease 
was  executed. 

Again,  It  Is  difficult  to  believe  tlint  the  par- 
ties ever  understood  or  Intended  that  the  de- 
fendant was  bound  to  acquire  for  the  plaintiff 
land  of  the  value  of  $02,000.  If  such  an 
onerous  obligation  were  Intended  to  be  Im- 
posed, we  should  expect  to  find  it  set  forth 
In  clear  and  specific  terms,  and  not  left  to 
Inference  from  genera]  language  relating  to 
otlier  subjects.  By  giving  force  to  the  words 
"as  already  located,"  the  riglits  and  duties  of 
the  parties  become  fixed,  certain,  definite — 
the  very  object,  we  have  no  doubt,  for  which 
the  words  were  used.  By  disregarding  them, 
and  adopting  the  construction  for  which  the 
defendant  contends.  Its  obligations  would  be 
vngue,  uncertain.  Indeterminate,  a  fruitful 
source  of  litigation— the  very  things  which 
such  solemn  Indentures  are  intended  to  avoid. 

Perhaps,  however,  the  most  satisfactory,  as 
It  is  the  mast  conclusive,  answer  to  the  de- 
fendant's contention,  Is  found  in  its  own  con- 
duct. In  determining  the  intention  of  the 
parties  to  a  contract,  the  interpretation  which 
they  themselves  by  their  own  acts  put  upon 
it  is  Justly  held  entitled  to  great  weight  The 
defendant  purchased  the  land  with  its  own 
money.  It  took  and  still  retains  the  title  In 
its  own  name.  For  23  years  it  paid  taxes  up- 
on this  land,  aggregating  in  all  nearly  $30,- 
000,  without  making  any  claim  that  it  was 
entitled   to   have   them   deducted   from   the 


rental  under  the  lease.  The  first  tax  was  as- 
sessed in  1875.  The  terms  of  the  contract 
must  then  have  been  fresh  in  the  minds  of 
the  parties.  Yet  this  claim  was  allowed  to 
slumber  for  23  years,  until  the  amount  paid 
in  taxes  on  the  property  aggregated  many 
times  the  amount  of  the  semiannual  rental 
Such  conduct  can  be  accounted  for  on  only 
one  rational  theory— that  the  parties  never  in- 
tended.that  this  land  should  be  considered  tb« 
corporate  property  of  the  plaintiff,  within  tlie 
trde  intent  and  meaning  of  the  lease. 

2.  It  Is  admitted  that  from'  1880  to  1S9S. 
inclnsive,  the  defendant  paid  annual  tasu$ 
lawfully  assessed  by  the  city  of  Auburn  up- 
on the  corporate  property  of  the  plaintiff  to 
the  amount  of  $1,685.25.  The  defendant 
claims  that  it  should  be  permitted  now  to  de- 
duct these  taxes;  that  its  right  to  make  sucb 
deduction  is  a  continuing  one,  and  may  be 
exercised  at  any  time  during  the  period  of 
the  lease.  We  do  not  think  sucb  was  tbe 
intention  of  the  parties.  They  must  bare 
known  that  the  taxes  would  be  assessed  and 
payable  annually.  Tbe  lease  states  that  if 
the  taxes  are  paid  by  the  lessee,  they  "shall 
be  deducted  from  the  rent  bei'ein  covenanted 
to  be  paid  by  said  lessee,"  and  the  lessee 
covenants  to  pay  the  rent  semiannually.  We 
think  this  plainly  imports  that  ns  fast  as 
the  taxes  were  paid,  they  should  be  deducted 
from  the  installment  of  rent  falling  due  nest 
after  such  payment,  and,  if  not  deducted 
then,  they  could  not  be  taken  out  at  all. 
The  defendant  could  have  desired  at  the  time 
no  other  contract  for  the  sooner  the  tax  was 
deducted  the  better  it  would  be  for  the  les- 
see. The  plaintiff  must  have  desired  and  in- 
tended to  secure  from  the  rental  some  kind 
of  a  fixed  and  certain  Income  for  its  stocl;- 
holders.  The  lease  was  for  99  years,  and  if 
tbe  taxes  could  be  allowed  to  accumulate  for 
half  a  century,  more  or  less,  and  be  deducted 
any  time  at  the  will  and  pleasure  of  the  les- 
see, it  is  evident  that  such  great  uncertainty 
in  regard  to  the  amount  to  be  received  os 
any  pay  day— In  fact  in  time  as  to  whether 
anything  at  all  would  be  received  at  the 
time  for  the  next  semiannual  payment  of 
rent— would  most  seriously  and  injurioiisly 
affect  the  market  value  of  the  defendant's 
stock.  Sucb  an  intention,  which  does  not 
comport  with  the  interest  of  either  party  to 
the  lease  at  the  time  it  was  executed,  should 
be  expressed  in  clear  terms.  It  cannot  he 
deduced  from  the  language  here  used.  Tbe 
case  does  not  clearly  show  whether  any  of 
these  taxes  were  paid  after  the  last  payment 
of  rent  was  made  on  Jtme  10,  1898.  If  so. 
they  should  be  deducted  from  the  amount  of 
the  rental  which  fell  due  next  after  this  pay- 
ment 

8.  From  1889  to  1893  the  state  assessed  a 
franchise  tax  against  the  plaintiff  corpora- 
tion, which  was  paid  by  the  defendant  Tbe 
construction,  already  given  to  the  lease  above, 
in  regard  to  the  taxes  In  Auburn,  renders  it 
unnecessary  to  determine  whether  this  tax 
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-was  lawfully  assessed.  Not  having  been  de- 
ducted from  the  rental  falling  due  next  after 
tbelr  payment,  they  cannot  be  deducted  now. 

From  1894  to  1898,  both  Induslve,  the  state 
tax  has  been  assessed  directly  against,  and 
paid  by,  the  defendant  In  making  up  the 
taxes  for  these  years  the  gross  earnings  of 
all  the  lines  operated  by  the  Grand  Trunk  In 
this  state,  the  Atlantic  &  St.  Lawrence  Rail- 
road, the  Norway  Branch  Railroad,  and  the 
plaintiff's  road,  have  been  taken  together, 
and  divided  by  their  total  mileage  In  Maine, 
to  set  the  gross  earnings  per  mile  upon  which 
to  base  the  tax. 

The  question  presented  is  whether  the  de- 
fendant's proportionate  part  of  the  tax  Con- 
stitutes a  tax  upon  Its  franchise,  within  the 
Intent  and  meaning  of  the  lease.  It  Is  set- 
tled that  the  tax  Is  a  franchise  tax.  State  v. 
M.  O.  K.  Co.,  74  Me.  376;  Maine  v.  Grand 
Trunk  By.  Co.,  142  U.  S.  217,  12  Sup.  Ct. 
121,  85  lb  Eld.  994.  Whose  franchise  Is  tax- 
ed—that of  the  lessor  or  of  the  lessee;  of  the 
plaintiff,  who  owns  the  road,  or  of  the  de- 
fendant, who  operates  It?  Under  the  statute, 
the  tax  can  only  be  assessed  against  the  cor- 
poration, person,  or  association  operating  the 
road.  "Every  corporation,  person  or  associa- 
tion, operating  any  railroad,  in  the  state  un- 
der lease  or  otherwise,  shall  pay  to  the  Treas- 
urer of  the  state  for  the  use  of  the  state,  an 
annual  excise  tax,  for  the  privilege  of  exer- 
cising Its  franchises  and  the  franchises  of  Its 
leased  roads  In  the  state."  Rev.  St.  c.  6,  { 
41;  Jjowa  1897,  c.  70.  This  tax  was  assessed 
against  the  corporation  operating  the  road 
"for  the  privilege  of  exercising  Its  franchises 
and  the  franchises  of  Its  leased  roads."  It  is 
as  plain  as  language  can  make  it  that  this  Is 
not  a  tax  upon  the  franchises  of  the  leased 
road  alone.  The  most  that  can  be  contend- 
ed for  is  that  it  is  a  tax  upon  the  franchises 
of  both  the  lessor  and  the  lessee,  because  the 
tax  is  assessed  for  the  privilege  of  exercising 
the  franchises  of  both.  By  what  rule  can  it 
be  apportioned  In  the  present  case?  Not  pro 
rata  by  the  ndleage,  for  upon  that  basis,  aft- 
er deducting  the  tax  upon  franchises  of  the 
plaintiff,  the  Atlantic  &  St.  Lawrence  Rail- 
road, and  the  Norway  Branch  Railway,  no 
tax  would  remain  against  the  Grand  Trunk 
for  the  privilege  of  exercising  its  franchises. 
Neither  would  it  be  Just  that  the  tax  upon 
the  franchise  of  one  road  should  be  Increased 
or  diminished,  as  would  be  the  case  here,  by 
the  amount  of  business  done  by  other  roads. 
In  which  it  has  no  interest,  and  over  which 
it  has  no  control,  simply  because  they  are  all 
operated  by  the  same  lessee.  The  manner  in 
which  the  amount  of  the  tax  is  determined 
precludes  the  conclusion  that  the  franchises 
of  the  lessor  and  lessee  are  or  can  be  taxed 
separately.  E^ery  railroad  corporation  must 
annually  make  a  return  to  the  railroad  com- 
missioners "of  its  operations."  Rev.  St.  c.  51, 
$  UO.  Its  gross  transportation  receipts  thus 
returned  are  to  be  divided  by  "the  number  of 
miles  of  railroad  operated"  (Id.  c.  6,  {  42), 
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and  from  the  result  thus  obtained  the  amount 
of  the  tax  is  determined  by  a  scale  of  vary- 
ing percentages  on  the  gross  receipts  per  mile 
operated.  No  distinction  is  made  between 
the  receipts  of  one  leased  line  and  of  anoth- 
er, or  between  these  and  those  of  the  oper- 
ating road.  They  all  go  in  together  to  make 
up  the  total  of  gross  receipts,  which  in  like 
manner  is  divided  by  the  total  number  of 
miles  operated,  to  get  the  one  sum  which 
fixes  the  rate  of  taxation.  In  short,  there  Is 
but  one  tax.  It  is  assessed  against  the  oper- 
ator upon  the  basis  of  all  its  operations  on 
all  its  operated  roads  within  this  state. 
Where  the  operator  is  a  corporation,  it  must 
be  regarded  either  as  a  tax  upon  its  fran- 
chises alone,  or  as  a  tax  upon  its  own  fran- 
chises and  those  of  its  leased  roads,  and  in 
the  last  case  it  is  Incapable  of  apportionment 
In  either  event  the  defendant's  contention 
cannot  be  sustained. 

As  the  case  leaves  It  uncertain  whether  the 
defendant  has  paid  any  taxes  to  the  city  of 
Auburn  since  June  10,  1896,  and  prior  to 
June  10,  1899,  which  it  is  entitled  to  have 
deducted,  the  defendant  should  be  defaulted, 
and  damages  assessed  at  nisi  prins  in  accord- 
ance with  this  opinion. 

So  ordered. 


POOR  T.  CHAPIN. 

(Supreme  Judicial   Court   of   Maine.    Feb.   9, 
1903.) 

ATTACHMBNT-CORPORATIONS— LEVY    AND 

8ALB  ON  EXKCOTION— VESTED  RIGHTS 

—PRACTICE— TITLE  ACQUIRED. 

1.  By  Rev.  St  1883,  c.  46,  S  20,  the  real  and 
personal  property  of  any  corporation  is  liable 
to  attirchmeut  ou  mesne  process,  and  levy  on 
execution,  however  it  may  hare  been  under  the 
earlier  stntates. 

2.  By  the  repeal  of  the  former  limitations  up- 
on the  right  of  attnchmeut  and  seizure  and  sale 
on  execution  of  lands  of  corporations,  and  the 
substituted  provisious  iu  Rev.  St.  1883,  it  is 
evidence  that  the  Legislature  iutended  to  sub- 
ject corporate  lands  to  the  same  liability  to 
attachment  on  mesne  process  as  those  owned  by 
natural  persons. 

3.  After  a  first  vniid  attachment  of  real  es- 
tate has  been  made,  followed  by  snbsequent 
proceedings  to  judgiueut  and  sale  according  to 
iaw,  a  second  attaching  creditor  takes  nothing 
by  purchase  on  his  execution  at  a  sherifF's  sale, 
unless,  perhaps,  the  ri^t  of  redeeming  from  the 
sale  on  execution  under  the  first  attachment. 

4.  It  is  more  necessary  that  the  uame  of  the 
party  whone  estate  is  attached  should  be  cor- 
rectly shown  by  the  records  in  the  registry  of 
deeds  than  that  of  the  attaching  creditor. 

5.  Where  the  officer's  return  of  an  attachment 
of  reol  estate  filed  in  the  registry  of  deeds  gave 
the  name  of  the  defendant  correctly,  but  gave 
onl7  the  initials  to  the  plaintiff's  name,  held, 
that  this  was  a  sufficient  couipliauce  with  the 
statute  to  create  an  attachment  lien. 

U.  After  an  action  has  been  dcfanlted  and 
continued  for  judgment,  and  is  continued  ou  the 
docket  from  term  to  term  for  several  subse- 
quent terms  after  judgment  has  been  enteied, 
and  so  remains  on  the  doclcet  in  fact,  it  wlli  - 
be  presumed  that  there  is  sutUcieut  reason  for 
its  so  remaining  on  the  docket. 

7.  There  is  no  vested  light  in  a  particular 
form  of  remedy.    There  can  be  no  cause  of  corn- 
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Slaint  if  a  substituted  remedy  is  glyen  whicli 
oes  not  abridge  the  usefulness  of  that  existing 
at  the  time  the  right  accrued.  Held,  that  a  sale 
of  land  on  execuuou  under  Pub.  Laws  1899,  p. 
119,  c.  IIB,  is  valid,  although  the  action  was 
brou^t  and  the  attachment  made  in  1896. 

8.  The  plaintiff  claimed  title  to  land  by  vir- 
tue of  a  sale  on  execution  in  favor  of  the  Na- 
tional Hide  &  Leather  Bank  against  the  Mon- 
Bon  Maine  Slate  Company  made  February  9, 
1900.  Real  estate  was  attached  on  the  writ  in 
that  case  ou  March  23,  1898. 

The  defendant  claimed  title  to  the  same 
land  by  virtue  of  a  sale  on  execution  iu  favor 
of  Rodney  C.  Penuey  against  the  Monson 
Maine  Slate  Company  made  June  11,  1900. 
Real  estate  was  attached  on  the  writ  In  that 
case  ou  September  14,  1806. 

As  the  attachment  in  the  Penney  suit  had 
not  been  lost  at  the  time  of  the  sale  ou  execu- 
tion in  that  case,  the  sale  related  back  to  the 
attachment,  and  operated  to  carry  the  title  then 
existing;  and,  as  the  attachmeut  antedated 
that  in  the  bank  suit,  held,  that  the  defendant 
acquired  title  superior  to  that  of  plaintiff. 
(Official.) 

Report  from  Supreme  Judicial  Court,  Pis- 
cataquis County. 

Action  by  Joseph  H.  Poor  against  Albert 
W.  Chapin.  Case  reported,  and  Judgment 
for  defendant. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAGE,  POW- 
ERS, and  FEABODY,  JJ. 

J.  B.  Peaks,  for  plaintiff.  Henry  Hudson 
and  J.  F.  Spragne,  for  defendant. 

STROUT,  J.  This  Is  a  writ  of  entry  to 
recover  several  parcels  of  land.  Demandant 
claims  title  by  virtue  of  a  sale  on  execution 
Issued  upon  a  Judgment  In  favor  of  the  Na- 
tional Hide  &  Leather  Bank  against  the 
Monson' Maine  Slate  Company,  made  on  the 
9th  day  of  February,  1900.  Real  estate  was 
attached  upon  the  writ  on  March  23,'  1898. 
Defendant  claims  title  to  the  same  lands  by 
virtue  of  a  sale  on  execution  issued  upon  a 
Judgment  In  favor  of  Rodney  C.  Penney 
against  the  Monson  Maine  Slate  Company, 
made  on  the  11th  day  of  June,  1900.  Real 
estate  was  attached  upon  the  writ  on  Sep- 
tember 14,  1896.  The  right  Of  redemption 
from  this  sale  had  expired  before  the  present 
suit  was  Instituted.  If  the  attachment  in 
the  Penuey  suit  was  duly  perfected  and  is 
valid,  and  the  subsequent  proceedings  were 
according  to  law  and  while  the  attachment 
was  subsisting,  the  demandant  took  nothing 
by  his  purchase  from  the  sheriff,  unless,  per- 
haps, the  right  of  redemption  from  the  sub- 
sequent sale  on  the  Penney  execution. 

It  is  very  ably  argued  by  the  plaintiff's 
counsel  that  the  statute  in  force  when  these 
attachments  were  made  did  not  authorize  an 
attachment  of  real  estate  of  a  mining  and 
manufacturing  company,  which  the  slate 
company  is. 

The  right  to  attach  real  estate  upon  a  writ 
to  purely  a  statutory  right.  Chapter  80,  S 
2,  of  the  Laws  of  1821,  provided  that  "rights 
in  equity  of  redeeming  lands  mortgaged,  re- 
versions or  the  remainders,"  and  the  lands 


of  "any  turnpike,  bridge,  canal  or  other  com- 
pany incorporated  by  law  with  power  to  re- 
ceive toll,"  might  be  attached  on  mesne  pro- 
cess; but  that  statute  Included  no  other  cor- 
poration, and,  by  section  13,  lands  of  incoi^ 
porated  banks  could  be  taken  on  execution 
and  sold,  but  an  attachment  of  these  oa 
mesne  process  was  not  authorized.  By  th? 
general  repealing  act  in  1840  this  statute  wa» 
repealed,  and  in  the  chapter  relating  to  cor- 
porations (Rev.  St  1841,  c  76,  {  17)  It  was 
provided  that  "the  corporate  property  of  any 
company  Incorporated  in  this  state"  **sha;i 
be  liable  to  attachment  on  mesne  process. 
and  to  be  levied  upon  by  execution,"  hi  the 
manner  provided  by  chapters  94,  114,  and 
117.  Chapter  94,  t  34,  provided  that  "the 
lands  belonging  to  any  manufacturing  cor- 
poration" "may  be  seized  and  sold  on  execu- 
tion." Chapter  114,  S  80,  provided  that  afl 
real  estate  liable  to  be  taken  on  execution  ac- 
cording to  chapter  94  may  be  attached  on 
mesne  process. 

In  the  revision  of  1857  all  these  statutes 
were  repealed,  and  it  was  then  provided  that 
"all  real  estate  liable  to  be  taken  on  execu- 
tion" may  be  attached  on  mesne  process. 
Rev.  St.  1857,  c.  81,  {  28.  But  in  the  chap- 
ter on  corporations  (chapter  46,  t  32)  it  was 
provided  that  an 'officer  having  an  execution 
against  a  corporation  could  not  levy  upon  its 
real  estate  until  he  certified  thereon  that  he 
was  unable  to  find  personal  property  of  the 
corporation.  Under  these  provisions  It  may 
well  be  doubted  whether  an  attacliment  of 
the  land  could  be  made  on  mesne  process. 
These  provisions  appear  in  substantially  the 
same  language  In  Rev.  St.  1871,  a  46,  S  32. 
and  Id.,  chapter  81,  {  54. 

But  those  provisions  were  repealed  in  the 
revision  of  1883,  and  by  chapter  40,  {  20.  on 
corporations,  it  to  provided  that  "the  prop- 
erty of  any  corporation"  "are  liable  to  at- 
tachment on  mesne  process  and  levy  on  ex- 
ecution Kor  debts  of  the  corporation  in  the 
manner  prescribed  by  law."  This  statute 
was  in  force  when  these  attachments  were 
made.  By  the  repeal  of  the  former  limita- 
tions upon  the  right  of  attachment  and  seiz- 
ure and  sale  on  execution  of  lands  of  cor- 
porations, and  the  substituted  provision 
couched  in  such  broad  language,  it  is  evident 
the  Legislature  intended  to  subject  corporate 
lands  to  the  same  liability  to  attachment  on 
mesne  process  as  those  owned  by  natural 
persons.  This  intention  is  so  manifest  that 
we  are  not  authorized  to  import  Into  the  lan- 
guage any  of  the  conditions  or  limitatious 
contained  In  previous  statutes. 

It  Is  urged  that  the  officer's  return  of  at- 
tachment to  the  registry  of  deeds  was  In- 
sufilcient  to  create  a  lien  upon  the  land.  The 
suit  was  in  favor  of  Rodney  C.  Penney. 
The  return  to  the  registry  followed  the  stat- 
ute in  every  respect,  except  that  it  gave  the 
name  of  the  plaintiff  as  R.  C.  Penney.  The 
object  of  the  return  is  to  give  notice  to  par- 
ties   Investigating    title   of   an   attachment 
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This  return  Bhowed  an  attachment  of  the 
real  estate  of  the  Monson  Maine  Slate  Com- 
pany—the Important  fact  to  the  party  exam- 
ining the  title  of  the  slate  company.  When 
the  examiner  went  to  the  clerk's  office  to  as- 
certain If  the  suit  on  which  the  attachment 
-was  made  was  pending,  he  would  find  a  suit 
against  the  company  In  favor  of  Rodney  C. 
Penney.  It  can  hardly  be  conceived  that  In 
■ucb  case  the  seeker  wonld  be  deceived. 
On  the  contrary,  he  wonld  have  ample  no- 
tice of  the  attachment  of  the  real  estate  of 
the  slate  company,  and  a  pending  action. 
This  Is  all  the  statute  contemplates,  and  aU 
that  Is  useful  to  the  investigator.  The  cases 
dted  are  of  wrong  names  of  the  defendant 
It  Is  much  more  necessary  that  the  name  of 
the  party  whose  estate  Is  attached  should  be 
correctly  shown  by  the  records  In  the  reg- 
istry of  deeds,  than  that  of  the  plaintiff. 
"Whose  estate  Is  attached  Is  the  vital  ques- 
tion. It  is  Immaterial  by  whom  It  was  at- 
tached. If  enough  Is  stated  to  enable  the  suit 
to  be  understandingly  traced  on  the  docket  of 
tbe  court  We  think  this  condition  was  met 
by  the  return  here,  and  that  the  attachment 
was  perfected. 

Judgment  in  the  Penney  suit  was  rendered 
at  the  April  term  of  the  Supreme  Judicial 
Court,  1900.  Execution  duly  Issued,  and  the 
officer  seized  the  lands  on  the  4th  day  ot 
May,  IGOO,  within  30  days  after  the  rendition 
of  Judgment,  and,  after  giving  the  notices 
required  by  law,  sold  them  to  the  defendant 
on  the  11th  day  of  June,  1900,  and  gave  a 
deed  thereof  In  due  form,  which  was  duly 
recorded. 

It  Is  objected  that  as  the  defendant  was 
defaulted  at  the  January  term,  1807,  and  the 
action  was  thence  continued  for  Judgment  to 
the  succeeding  term,  In  April,  and  no  docket 
entry  of  farther  continuance  for  Judgment  at 
that  tem^  the  Judgment  should  have  been 
rendered  then.  If  It  had  been,  the  lien  of  the 
attachment  would  have  expired  before  the 
seizure  was  made  on  the  execution  in  1900. 
Tbe  docket  shows  that  the  action  was  upon 
it  at  the  January  term,  1900,  and  thence  con- 
tinned  for  Judgment  to  the  April  term  fol- 
lowing, when  Judgment  was  In  fact  entered. 
The  statute  preserves  an  attachment  for  30 
days  after  Judgment.  For  what  reason  tbe 
action  remained  on  the  docket  from  tbe  April 
term,  1897,  to  the  April  term,  19001  does  not 
appear,  but  It  must  be  presumed  that  there 
was  a  sufficient  reason  ttx  It  It  did  in  fact 
so  remain,  for  which  various  legal  causes 
may  be  supposed.  We  cannot  assume  that  it 
improperly  remained. 

It  Is  also  objected  that  the  sale  on  the 
execution  was  made  under  chapter  115,  p. 
119,  Pub.  Laws  1899,  which  was  not  in  force 
when  tbe  attachment  was  made;  and  it  is 
urged  that  the  remedy  existing  at  the  time 
of  the  attachment  was  a  vested  right  In  the 
plaintiff,  which  must  be  preserved  on  tbe 
final  process.  It  Is  sufficient  to  say  that  the 
officer,  In  making  tlie  sale,  followed  the  di- 


rection of  Rev.  St  a  76,  i  83.  Tbe  sale  of 
land  on  execution  was  authorized  by  section 
42  of  tbe  same  chapter. 

But  if  tbe  sale  had  been  under  the  act  of 
1899  it  wonld  be  good.  There  is  no  vested 
right  to  a  particular  form  of  remedy.  If  a 
substituted  remedy  is  given,  which  does  not 
abridge  the  usefulness  of  that  existing  at  the 
time  the  right  accrued,  there  is  no  cause  for 
complaint  The  act  of  1890  In  no  way  de- 
feated, limited,  or  abridged  the  creditor's 
remedy  existing  under  the  law  when  his  at- 
tachment was  made.  Somerset  Railway  v. 
Pierce,  88  Me.  91,  33  AU.  772;  Atkinson  v. 
Dunlap,  50  Me.  116;  Oriental  Bank  v.  Freeze, 
IS  Me.  109.  112,  36  Am.  Dec.  701. 

The  sale  on  the  Penney  execution  related 
back  to  the  date  of  attachment  on  the  writ, 
which  was  long  prior  to  the  attachment  on 
the  writ  of  the  Hide  &  Leather  Bank.  Under 
it  tbe  defendant  acquired  title,  and  tbe  de- 
mandant lias  none. 

Judgment  for  defendant 


Appeal  of  ABBOTT. 
(Snpreme  Judicial  Court  of  Maine.    Jan.  9, 

1903.) 

PROBATB— RIOHT  OF  APPBALr-PLBADINO. 

1.  The  right  of  appeal  from  any  decree  or 
order  of  the  probate  court  is  conferred  by  stat- 
nte,  and  is,  therefore,  couditioned  upon  a  com- 
pliance with  all  its  reqnirenients. 

2.  No  persou  has  the  right  of  appeal  unlesa 
he  has  a  pecuniary  interest  in  the  subject-mat- 
ter of  the  decision  or  decree  by  which  be  claims 
to  be  aggrieved. 

3.  In  order  to  establish  by  proof,  if  denifd, 
snch  interest  as  entitles  the  appellant  to  ap- 
peal, it  must  be  alleged  in  bis  petition  or  rea- 
sons of  appeal. 

4.  Tbe  statement  that  he  is  interested  as 
brother  in  the  estate  of  the  deceased  is  not  a 
snfflcient  averment  ot  legal  interest,  as  there 
may  be  classes  of  nearer  kindi-ed  entitled  to  the 
whole  estate. 

5.  Held,  that  the  court  auder  this  allegation 
had  no  authority  to  consider  tbe  merits  of  the 
case,  and  the  appeal  in  this  case  should  be 
dismissed,  because  the  record  of  the  proceedings 
fails  to  show  that  the  appellant  has  the  right 
of  appeal. 

(Otncial.) 

Appeal  from  Supreme  Judicial  Oonrt,  Knox 
County. 

In  the  matter  of  tbe  estate  of  C.  B.  Abbott, 
deceased.  Appeal  of  Alton  0.  Abbott  from  a 
decree  granting  an  allowance  to  Hattle  '  N. 
Abbott,  widow  of  tbe  deceased.  Appellee 
excepted.    Appeal  dismissed. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, STROUT,  PEABODY.  and  SPEAR,  JJ. 

J.  H.  Montgomery,  for  appellant  B.  L 
Thompson  and  E.  K.  tiould,  for  appellee. 

PEABODY,  J.  This  case  Is  on  excepUons 
by  tbe  appellee,  Hattle  N.  Abbott  to  tbe 
ruling  pro  forma  of  tbe  presiding  Justice 
overruling  two  motions  to  dismiss  tbe  ap- 
pellant's appeal  from  a  decree  of  the  Judge 
of  probate  for  tbe  county  of  Knox,  granting 
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lier  an  allowance  as  widow  of  Oalvln  B.  Ab- 
bott, deceased. 

1.  The  ground  of  the  first  motion  Is  that 
the  appeal  recited  that  the  appellant,  Alton 
C.  Abbott,  appealed  from  said  decree  of  the 
probate  court  "to  the  Supreme  Judicial  Court, 
being  the  Supreme  Court  of  Probate,  to  be 
held  at  Rockland  within  and  for  the  county 
of  Knox  on  the  3d  day  of  September,  A.  D. 
1001."  There  Is  no  term  of  said  court  held 
on  the  3d  day  of  September,  but  the  term  of 
said  court  at  which  the  appeal,  If  valid,  was 
cognizable  was  held  on  the  third  Tuesday  of 
September. 

2.  The  ground  of  the  second  motion  for 
dismissal  Is  that  neither  the  appeal  nor -the 
reasons  of  appeal  show  any  right  of  appeal 
on  the  part  of  the  appellant,  and  that  they 
are,  therefore,  Insufficient  in  law. 

We  think  It  unnecessary  to  decide  the  tech- 
nical point  presented  In  the  first  motion. 
The  appellee  was  In  court,  and  seasonably 
made  the  second  motion,  and  the  conclusion 
we  reach  upon  the  question  thereby  raised  Is 
decisive  of  the  case. 

The  statute  provides,  with  reference  to  ap- 
peals from  decrees  of  the  probate  court,  as 
follows: 

"Any  person  aggrieved  by  an  order,  sen- 
tence, decree  or  denial  of  such  Judge  •  •  • 
may  appeal  therefrom  to  the  Supreme  Court 
to  be  held  within  the  county.  If  he  claims  his 
appeal  within  twenty  days  from  the  date  of 
the  proceeding  appealed  from."  Rev.  St.  c. 
63,  I  23. 

The  right  of  appeal  from  any  decree  or 
order  of  the  probate  court  is  conferred  by 
statute,  and  is,  therefore,  conditioned  upon  a 
compliance  with  all  its  requirements.  Bart- 
lett,  Appellant,  82  Me.  210,  19  Atl.  170;  Moore 
v.  Phillips,  W  Me.  421,  47  Atl.  913;  2  Woer- 
naj'a  Am.  Law  of  Adm.  i  543. 
>'No  person  has  the  right  of  appeal  unless 
he  has  a  pecuniary  interest  in  the  subject- 
matter  of  the  decision  or  decree  by  which  be 
claims  to  be  aggrieved.  This  interest  must 
be  shown,  or  the  appeal  will  be  dlsmlsse^ 
Brlard  v.  Goodale,  86  Me.  100,  29  Atl.  948, 
41  Am.  St.  Rep.  526;  PettlnglU  v.  Pettlngill, 
60  Me.  411;  Peering  v.  Adams,  34  Me.  41; 
Norton's  Appeal,  46  Conn.  527;  Cecil  v.  Cecil, 
10  Md.  72,  81  Am.  Dec.  626;  2  Woerner's 
Am.  Law  of  Adm.  J  544. 

In  order  to  establish  by  proof,  if  denied, 
such  Interest  as  entitled  blm  to  appeal.  It 
must  be  alleged  in  his  petition  or  motion 
claiming  an  appeal.  Zmnwalt  v.  Zumwalt,  3 
Mo.  269;  Jenks  v.  Howland,  8  Gray,  536; 
Brlard  v.  Goodale,  86  Me.  100,  29  Atl.  946, 
41  Am.  St.  Rep.  526. 

In  Demlng's  Appeal,  34  Conn.  201,  It  Is 
held  that  the  Interest  of  the  appellant  must 
either  appear  on  the  face  of  the  proceedings 
in  the  probate  court,  or  It  must  be  averred  In 
the  notice  of  appeal. 

In  Veazie  Bank  v.  Young,  53  Me.  555,  Bar- 
rows, .T.,  says:  "It  Is  the  duty  of  every  ap- 
pellant from  a  decree  of  a  probate  Judge,  as 


the  preliminary  proceeding,  to  ^tabllsh  bis 
interest  in  the  subject-matter  of  the  decree 
from  which  he  claims  an  appeaL" 

The  appellant  has  not,  either  In  his  reasons 
of  appeal  or  notice,  affirmatively  alleged  such 
facts  as,  if  proved,  would  show  that  be  is 
aggrieved  within  the  meaning  of  the  statute 
as  construed  by  the  decided  cases.  In  bis 
reasons  of  appeal  he  states  that  "any  allow- 
ance Is  an  injury  to  the  balance  of  the  es- 
tate," but  be  does  not  show  that  he  is  inter- 
ested In  the  estate.  In  his  notice  of  appeal 
he  states  that  "be  Is  Interested  as  brotber  in 
the  estate"  of  the  deceased,  but  this  Is  not  a. 
sufficient  averment  of  a  legal  interest,  as 
there  may  be  several  classes  of  nearer  kin- 
dred. 

At  the  hearing  on  the  appeal  the  appellant 
offered  to  show  that  be  was  axi  heir  to  the 
estate,  but  the  presiding  Justice  upon  this 
motion  to  dismiss  properly  declined  to  con- 
sider evidence  affecting  the  validity  of  the 
decree  of  the  Judge  of  probate.  The  court 
had  no  authority,  under  the  allegation,  to 
proceed  to  consider  the  merits  of  the  case. 
The  appeal  should  be  dismissed  because  tbe 
record  of  the  proceedings  fails  to  eho-w  tbat 
the  appellant  has  the  right  of  appeal.  Moore 
V.  Phillips,  04  Me.  421,  47  AtL  913;  Brlard  v. 
Goodale,  86  Me.  100,  29  AtL  940,  41  Am.  St 
Rep.  626;  Gray  t.  Gardner,  81  Me.  554.  18 
Ati.  280;  2  Woerner's  Law  of  Adm.  {  544. 

We  do  not  decide  whether  the  reasons  of 
appeal  might  be  amended  In  accordance  with 
the  reasoning  of  tbe  court  in  Smith  v.  C3>a- 
ney,  03  Me.  214,  44  Atl.  897,  for  that  question 
is  not  presented.  No  amendment  was  of- 
fered. 

Exceptions  to  ruling  on  tbe  second  motion 
sustained. 

Appeal  dismissed,  with  costs  for  appellee. 


BVELETH  V.  GILU 

(Supreme  Judicial  Court  of  Malna.    Feb.   U. 
1903.) 

FORCIBLE  BNTRT  AND  DBTAINBRr-PI<BAI>INO 

— FORFEITURE>— NUISANOE^-RB- 

PORTBD  CASE. 

1.  In  a  case  reported  to  the  law  court  on  the 
pleadings  and.the  evidence,  judgment  canuot  be 
rendered  for  the  plaintiff  unless  the  dedaration 
contains  allegations  showing  a  cause  of  action, 
and  the  evidence  amounts  to  proof  of  the  par- 
ticnlar  cause  of  action  alleged. 

2.  Rev.  St.  1883,  c.  17,  {  3,  aothorixing  the 
owner  of  a  building  or  tenement  to  maintain 
the  summary  process  of  forcible  entry  and  de- 
tainer to  eject  a  lawful  tenant  or  occapant  be- 
cause of  his  uslug  the  premises  for  any  pur- 
poses denominated  a  common  nuisance  in  aec- 
tiou  1  of  the  same  chapter,  is  a  statute  peual 
in  its  nature,  and  requires  strictness  of  allega- 
tion and  proof  iu  the  use  of  such  summary  pro- 
cess. 

3.  A  mere  general  statement  in  the  declara- 
tion in  a  forcible  entry  and  detainer  process 
that  the  defendant  had  lawful  entry  into  the 
lands  and  tenements  of  the  plaintiff,  and  that 
his  "estate  in  the  premises  was  determined" 
on  a  given  date,  is  not  a  suSicient  statement  of 
a  case  under  the  statute  above  cited. 
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4.  Even  if  the  evidence  adduced  under  snch  a 
defective  declaration  amounts  to  proof  of  a  case 
under  tlie  statate,  it  cauuot  be  given  effect,  for 
want  of  necessary  allegations  in  the  declaration. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Piscat- 
aquis Ck>uiity. 

Action  by  Hattie  Bveleth  agalnBt  Lonia 
GllL    Case  reported,  and  plalntlil  nonsuit. 

Forcible  entry  and  detainer  b^(un  in  tbe 
.Dover  municipal  court  to  recover  possession 
of  the  St.  Germain  House,  in  Greenville. 
Tbe  defendant  pleaded  the  general  issue, 
and,  by  way  of  brief  statement,  that  be  held 
a  lease  of  the  land,  upon  which  the  rent  had 
been  fuUy  paid,  and  was  owner  of  the  build- 
ing; and,  second,  that  Bebecca  W.  Crafts 
was  owner  of  two-thirds  of  the  real  estate, 
and  that  he  was  occupying  under  her.  Judg- 
ment having  been  given  for  the  defendant, 
the  plaintiff  appealed  to  this  court,  sitting  at 
nisi  prlus. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  STROUT,  SAVAGE, 
and  POWERS,  JJ. 

O.  W.  Hayes  and  W.  H.  Powell,  for  plain- 
tiff.   Henry  Hudson,  for  defendant. 

EMERY,  J.  The  case  Is  this:  John  H. 
Byeletb  in  his  lifetime  executed  to  the  de- 
fendant. Gill,  a  written  agreement  to  sell 
and  convey  to  him  a  building  in  Greenville 
for  $1,628,  to  be  paid  In  monthly  installments, 
with  interest,  and  also  to  lease  to  him  the 
land  upon  which  the  building  stood,  for  15 
years,  at  a  rental  of  $10  per  year.  Also,  by 
tbe  terms  of  the  agreement,  Mr.  Gill  was  to 
have  iwssession  of  the  premises  until  he 
failed  to  perform  the  conditions  of  the  agree- 
ment. Mr.  Gill  Immediately  entered  into 
possession  of  the  premises  under  this  agree- 
ment, which  was  dated  May  1,  1895,  and 
had  made  all  the  payments  called  for  by  the 
agreement  up  to  the  beginning  of  this  litiga- 
Uon. 

John  H.  Eveleth  died  November  7,  1899, 
and  the  plaintiff,  Hattie  Eveleth,  became  the 
owner  of  the  one-third  of  his  interest  or  title 
in  said  building  and  land.  February  21, 
1900,  the  plaintiff  began  this  process  of  forci- 
ble entry  and  detainer  against  Gill  in  the 
Dover  municipal  court  to  remove  him  from 
the  premises.  Judgment  was  rendered  for 
the  defendant  in  that  court,  and  the  plaintiff 
appealed;  and  the  whole  case,  with  tbe  plead- 
ings and  evidence,  is  reported  to  the  law 
court  for  determination. 

The  plaintiff's  declaration  Is  as  follows: 
"In  a  plea  of  forcible  entry  and  detainer,  for 
that  the  said  Louis  Gill,  at  said  GreeuTllle, 
on  the  15th  day  of  February  A.  D.  1900, 
having  before  that  time  had  lawful  and 
peaceable  entry  into  the  lands  and  tenements 
of  tbe  said  Hattie  Eveleth,  situated  in  said 
Greenville,  to  wit,  a  certain  building  sit- 
uated on  the  south  side  of  West  street  in 
said  Greenville,  and  known  as  the  'St  Ger- 
main House,'   and  the  land  on  which  said 


building  stands,  and  whose  estate  in  the 
premises  was  determined  on  the  16th  day  of 
February  A.  D.  1900,  then  and  stUl  does 
forcibly  and  unlawfully  refuse  to  quit  the 
same." 

The  plaintiff  thus  acknowledges  that  the 
defendant  was  originally  in  lawful  possession 
under  a  lawful  estate,  but  alleges  that  his 
estate  was  terminated  on  February  15,  1900. 
To  prove  such  estate  and  termination  there- 
of, tbe  only  evidence  adduced  by  her*  was 
that  on  the  day  named  the  defendant  was 
using  the  building  or  tenement,  or  some  part 
thereof,  for  one  of  the  purposes  forbidden 
by  section  1,  c.  17,  Rev.  St  (the  Nuisance 
Act).  The  plaintiff  contends  that  upon  such 
evidence  she  is  authorized  to  make  immedi- 
ate entry  without  process,  or  to  avail  herself 
of  the  process  of  forcible  entry  and  detainer 
provided  by  Rev.  St  c.  94,  and  cites  section 
3,  c  17,  Rev.  St,  as  follows: 

"If  any  tenant  or  occupant,  under  any  law- 
ful title,  of  any  building  or  tenement  not 
owned  by  him,  uses  it  or  any  part  thereof 
for  any '  purpose  named  in  section  one,  he 
forfeits  his  right  thereto,  and  tbe  owner 
thereof  may  make  immediate  entry  without 
process  of  law,  or  may  avail  himself  of  tbe 
remedy  provided  In  chapter  ninety-four." 

Granting  her  contention  as  to  her  rights 
under  section  3,  c.  17,  we  think  it  clear  that. 
In  resorting  to  the  legal  process  authorized 
only  by  the  statute,  she  must  state,  as  well 
as  prove,  a  case  within  the  terms  of  the 
statute,  and  this  she  has  not  done. 

The  summary  process  of  forcible  entry  and 
detainer  at  common  law  was  a  criminal  or 
quasi  criminal  process,  and  was  only  allowed 
where  the  entry  and  detainer  were  with 
force— the  strong  hand.  The  legislature  of 
this  state  has  devised  a  process  of  the  same 
name,  but  now  purely  civil  in  form  and  na- 
ture, for  the  cases  specified  In  the  statute. 
It  follows,  under  the  general  law  of  plead- 
ing, that  the  plaintiff  In  such  a  process  should 
allege  in  his  declaration  the  facts  declared 
by  the  statute  to  be  an  occasion  where  the 
process  may  be  used.  Thus  It  was  said  by 
this  court  in  Treat  v.  Bent,  51  Me.  478,  "This 
process  of  forcible  entry  and  detainer  Is  one 
created  and  regulated  by  the  statutes,  and. 
In  order  to  be  maintained,  must  come  clearly 
within  their  provisions."  In  that  case  the 
process  was  quashed  because  it  did  not  "dis- 
close enough  upon  its  face  to  give  the  court 
Jurisdiction."  In  Woodman  v.  Ranger,  30 
Me.  180,  the  second  section  of  Rev.  St  1841, 
c.  128,  authorized  the  process  for  a  forcible 
entry  or  forcible  detention.  The  fifth  section 
authorized  the  process  for  a  landlord  whose 
tenant  unlawfully  refused  to  quit  after  his 
tenancy  had  been  terminated  by  a  30-days 
notice  in  writing.  Tbe  plaintiff  apparently 
alleged  a  case  under  the  second  section,  but 
was  unable  to  prove  that  case.  He  then  of- 
fered to  prove  a  case  under  the  fifth  section, 
but  was  nevertheless  nonsuited  because  I)e 
had  not  alleged  a  case  under  that  section. 
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In  the  i^ae  at  bar  It  la  clear  that  the  plain- 
tiff has  Dot  alleged  a  caae  under  section  S, 
c.  17,  Rev.  St.,  which  is  the  only  case  she 
has  adduced  any  evidence  of.  There  la  In 
her  declaration  no  allegation  that  the  defend- 
ant Is  a  "tenant"  or  "occupant,"  no  allega- 
tion of  what  particular  purpose  named  In 
section  1  he  had  used  the  building  for,  and, 
indeed,  no  allegation  that  be  had  used  it  for 
any  of  those  purposes.  There  Is  no  allega- 
tion'to  apprise  the  court  or  the  defendant  that 
evidence  will  be  offered  of  a  case  under  that 
statute.  The  statute  is  highly  penal.  It 
works  a  forfeiture  of  possibly  valuable  rights 
purchased  by  large  expenditure.  There 
should  therefore  be  full  partlcnlarlty  and  cer- 
tainty of  allegation  In  all  legal  proceedings 
to  enforce  it.  The  statutory  case  should  be 
fully  and  clearly  stated.  Want  of  allegations 
necessary  to  show  a  case  within  the  terms  of 
the  statute  Is  as  fatal  as  want  of  evidence 
of  such  a  case. 

True,  the  language  of  the  statute  Is  "may 
avail  himself  of  the  remedy  provided  in 
chapter  ninety-four,"  but  the  language  quot- 
ed only  designates  the  process.  ■  It  does  not 
prescribe  the  allegations  to  sustain  it  It 
does  not  Imply  that  the  process  provided  In 
chapter  94  may  be  framed  to  describe  the 
cases  heretofore  named  In  that  chapter,  and 
yet  be  sustained  upon  evidence  of  an  entirely 
new  and  different  case  not  named  in  that 
chapter.  On  the  contrary,  the  effect  of  the 
language  Is  to  make  section  3,  c.  17,  an  ad- 
dition to  chapter  94.  By  the  new  section 
thus  added,  the  process  is  authorized  upon 
another  state  of  facts,  different  from  all 
those  before  specified.  As  stated  in  Wood- 
man V.  Ranger,  supra,  there  must  be  allega- 
tions of  these  facts  to  authorize  evidence  of 
them,  and  a  Judgment  thereon,  and  this  even 
though  the  case  is  reported  to  the  law  court 
on  the  evidence.  Loggle  v.  Chandler,  95  Me. 
220,  229,  49  Atl.  1059. 

It  should  be  observed  that  the  variance  Is 
not  a  mere  technical  one,  which  would  ordlr 
narily  be  waived  by  reporting  a  case  to  the 
law  court.  Plllsbury  v.  Brown,  82  Me.  450, 
19  Atl.  858,  9  L.  R.  A.  94.  The  variance 
here  is  wide  and  snbstantial.  The  declara- 
tion, if  of  any  case  at  all,  is  of  a  case  under 
one  statute.  The  proof  is  of  a  different  case 
under  a  different  statute. 

For  want  of  necessary  allegations  to  which 
the  evidence  can  be  applied,  the  entry  must 
be: 

Plaintiff  nonsuit 


SMALL  v.  CLARK. 

(Supreme  Judicial   Court  of  Maine.    Feb.   10, 
1903.) 

FORCIBLB     BNTRT     AND     DETAINER— LEASE— 
FORFEITURE— EVICTION— DAMAGES. 

1.  If  the  forfeiture  of  a  lease  by  using  the 
premises  for  the  unlawful  sale  or  keeping  of  in- 
toxicating liquors,  as  provided  by  Rev.  St.  e.  17, 
I  3.  be  not  taken  advantage  of  by  the  lessor. 


the  lessee's  continued  occupation  is  lawful,  and 
the  snbseqnent  grantee  of  the  lessor  cannot 
maintain  forcible  entry  and  detaiun'  based  np- 
ou  such  forfeiture. 

2.  It  is  the  owner  of  the  premises  at  the 
time  of  the  forfeiture  who  may  bring  forcible 
entry  and  detainer,  and  he  alone. 

3.  Such  a  lease  will  remain  in  force  nutil  be 
who  is  owner  at  the  time  of  forfeiture  deter- 
mines the  right  of  possession  by  entry  or  no- 
tice or  suit  within  seven  dayi,  under  Bev.  St. 
C  94,  i  1. 

4.  The  word  "forfeited,"  in  Rev.  St.  c.  17,  f 
3,  has  the  same  meaning  and  effect  which  the 
common  law  gives  the  same  word  in  leases. 
Uence,  if  a  lessee  "forfeits"  his  lease  under 
Rev.  St.  c.  17,  §  3,  the  lease  is  not  ipso  facto 
absolutely  void,  but  is  voidable  at  the  option  of 
the  lessor  or  owner. 

5.  When  a  lease  for  a  term  of  years  provides 
that  "if  either  party  should  see  fit  to  terminate 
this  lease  before  it  expires  be  shall  pay  the 
other  fifty  dollars,"  held,  that  either  partv  bu 
a  right  to  terminate  the  lease  by  paying  $50  to 
the  other. 

6.  Held,  that  the  evidence  in  this  case  fails 
to  show  that  the  lease  in  question  was  so  ter- 
minated. 

7.  Also,  that  the  lessor,  after  he  Iiad  convey- 
ed the  premises,  had  no  power  to  terminate  the 
lease,  unless  he  in  some  way  still  had  an  in- 
terest in  the  lease,  or  acted  by  authority  of  the 
owner,  of  neither  of  which  facts  Is  there  any 
proof. 

8.  The  plaintiff  obtained  judgment  in  the 
lower  tribunal  against  the  defendant,  and.  the 
defendant  having  recognized  to  the  plaintiff  ai 
provided  In  Rev.  St.  c.  94,  f  8,  the  plaintiff 
recognized  to  the  defendant  as  provided  in  sec- 
tion 9  of  the  same  chapter,  whereupon  a  writ 
of  possession  was  issued,  and  the  defendant  wai 
removed  from  the  premises.  Subsequently  the 
buildings  which  were  the  subject  of  the  lease 
were  destroyed  by  fire.  Held,  that  a  writ  of 
restoration  ought  not  to  issue. 

9.  Held,  that  the  defendant  Is  entitled  to  re- 
cover as  damages  for  his  unwarrantable  eviction 
the  difference  between  the  rental  value  of  the 
premises  and  the  rent  reserved,  from  the  date 
of  the  eviction  to  the  end  of  the  term,  or  to 
the  termination  of  the  lease  otherwise. 

(Official.) 

Report  from  Supreme  Judicial  Oonrt 
Waldo  County. 

Action  by  Alien  M.  Small  against  Danid  H. 
Clark.  Case  reported,  and  judgment  for  de- 
fendant. 

Forcible  entry  and  detainer  for  the  purpose 
of  obtaining  possession  of  a  hotel  called  the 
"Lake  House,"  in  Freedom. 

The  trial  justice  found  for  the  plaintiff, 
and  Issued  a  writ  of  possession,  upon  which 
the  defendant  was  ejected  from  the  premises. 
From  the  proceedings  of  the  trial  justice  the 
defendant  appealed  to  this  court.  slttlDg  at 
nisi  prlus;  and,  after  the  testimony  before 
the  jury  had  been  taken  out,  the  case  was,  by 
agreement  of  the  parties,  reported  to  this 
court. 

Argued  before  WISWELL,  O.  J.,  and 
EMERY,  WHITEHOUSB,  STRODT,  SAV- 
AGE, and  SPEAR,  JJ. 

R.  F.  Dunton,  for  plaintiff.  C.  B.  &  A.  S. 
Llttlefield,  for  defendant 


SAVAGE,  J.    Action  of  forcible  entiy  and 
detainer.    April  3,  1901,  J.  I.  Watts,  then  the 
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o'nrner  of  tbe  pTemiaes  In  question,   leased 
tbem  to  the  defendant  for  the  term  of  four 
years  at  a  rental  of  $130  a  year.    Tbe  lease 
contained  the  following  stipulations,  among 
otbera:     "Be  It  understood  and  agreed  that, 
If    either  party  should  see  fit  to  terminate 
tbls  lease  before  It  expires,  he  shall  pay  the 
other  fifty  dollars,  and  the  said  Clark  shall 
baye  the  first  refusal  when  sold;"  also  "be  It 
further  understood  that  said  house  shall  not 
be  used  for  any  other  purpose  than  a  hotel, 
and  no  Intoricatlng  liquors  shall  be  sold  on 
the  premises."     The  other  provisions  in  the 
lease  are  unimportant  here.    Watts  conveyed 
the  premises  to  the  plaintiff  July  8, 1901.    On 
July  10,  1901,  the  plaintiff  gave  notice  to  the 
defendant.  In  writing,  that  his  tenancy  In  the 
prenalses  would  terminate  August  10,  1901. 
This  action  was  commenced  August  19tb  fol- 
lowing, was  heard  before  a  trial  Justice,  and 
Judgment  was  rendered  for  the  plaintiff.    The 
defendant  appealed  to  the  Supreme  Judicial 
Court,  and  the  case  Is  now  before  us  on  re- 
port 

The  plaintiff  seeks  to  maintain  this  action, 
Qotwitbstandlng  the  defendant  was  occupy- 
ing the  premises  under  a  lease  for  a  term  of 
years,  upon  two  grounds: 

1.  He  contends  that  the  defendant's  right 
to  the  premises  as  tenant  or  occupant  had 
been  forfeited  by  him,  prior  to  the  commence- 
ment of  the  action,  by  using  it  or  a  part  of  it 
as  a  Uquor  nuisance,  contrary  to  the  provi- 
sions of  Rev.  St  c.  17,  i  1.  The  lease  Itself 
stipulated  that  no  Intoxicating  liquors  should 
be  sold  on  the  premises,  and  that  the  lessor 
might  enter  and  expel  the  lessee  If  he  should 
violate  any  of  the  covenants  of  the  lease.  Rev. 
St  c.  17,  {  3,  provides  that  "If  any  tenant  or 
occupant,  under  any  lawful  title,  of  any  build- 
ing or  tenement  not  owned  by  him,  uses  it  or 
any  part  thereof  for  any  purpose  named  In' 
section  one,  he  forfeits  his  right  thereto,  and 
the  owner  may  make  immediate  entry,  with- 
out process  of  law,  or  may  avail  himself  of 
the  remedy  provided  in  chapter  ninety-four," 
which  Is  forcible  entry  and  detainer. 

Waiving  the  questions  whether  the  plain- 
tiff's pleadings  should  not  have  set  forth  spe- 
cifically the  statutory  ground  on  which  hid 
claim  Is  based,  and  whether  proof  of  forfei- 
ture, under  the  statute  Is  not  a  fatal  variance 
from  the  allegations  In  the  declaration  before 
UB  (Kveleth  v.  GUI,  97  Me.  315,  54  Atl.  766), 
we  are  of  opinion  that  the  plaintiff  must  fall 
upon  this  statutory  ground  for  want  of  proof. 
The  only  evidence  In  the  case  having  any 
tendency  to  prove  that  the  defendant  used 
any  part  of  the  premises  as  a  Uquor  nuisance 
relates  to  June  14, 190J,  while  Watts  was  still 
the  owner,  and  25  days  before  the  plaintiff 
purchased  the  hotel.  After  that,  and  while 
Watts  continued  to  own  the  premises,  the  lat- 
ter did  no  act  to  terminate  the  tenancy,  either 
under  the  provisions  of  the  lease  or  under  the 
statute. 

The  remedy  by  forcible  entry  and  detainer 
given  by  the  statute  may  be  maintained  with- 


out notice,  if  commenced  within  seven  days 
from  the  forfeiture  of  the  term.  Rev.  St  c. 
04,  {  1.  But  the  plaintiff  does  not  seek  to 
maintain  the  action  under  that  clause.  The 
only  other  provisions  in  chapter  94  which  can 
by  any  construction  of  its  terms  afford  a  les- 
sor a  remedy  in  cases  of  this  sort  Is  that 
which  relates  to  tenants  at  will,  and  of  these 
we  shall  speak  hereafter. 

Assuming  that  the  defendant  forfeited  the 
lease  as  claimed,  while  Watts  was  the  owner, 
unless  he  became  ipso  facto  a  mere  tenant  at 
will.  Watts  alone  could  take  advantage  of 
the  forfeiture,  and  his  right  would  not  pass 
to  his  grantee  by  conveyance  of  the  premises. 
Fenn  v.  Smart  12  East  444;  Bennett  v. 
Herring,  3  C.  B.  (N.  S.)  370;  Trask  v.  Wheel- 
er, 7  Allen,  109;  Rice  v.  Stone,  1  Allen,  566. 
The  statute  'says  the  tenant  "forfeits  Ills 
right  thereto."  The  more  explicit  language 
of  the  original  act  (St.  1858,  c.  54,  i  3)  says, 
"Such  use  shall  annul  and  make  void  the 
lease  or  other  title  under  which  said  occu- 
pant holds,  and  without  any  act  of  the  owner 
shall  cause  to  revert  and  vest  in  him  the 
right  of  possession  thereof."  The  earlier 
phrase  means  no  more,  we  think,  than  the 
later  one.  In  either  case  It  is  the  "owner" 
who  may  make  immediate  entry— entry  im- 
mediately upon  the  forfeiture;  that  Is,  when 
the  forfeiture  becomes  effective.  It  is  the 
"owner"  at  the  time  of  the  forfeiture,  not 
his  subsequent  grantee.  It  is  the  "owner" 
who  may  make  immediate  entry,  or  may 
have  the  alternative  remedy  of  forcible  en- 
try and  detainer.  The  statute  does  not  read 
that  the  "owner"  may  make  immediate  entry, 
or  his  grantee  may  resort  to  forcible  entry 
and  detainer.  It  is  the  owner  at  the  time 
of  forfeiture  all  the  way  through.  This  ap- 
pears to  be  so  from  the  language  of  the 
statute.  Extraneous  considerations  support 
this  position.  The  statute  we  are  discussing 
was  enacted  In  pari  materia  with  that  other 
which  makes  the  lessors  of  buildings  used  as 
liquor  nuisances  liable,  under  some  conditions, 
to  indictment,  fine,  and  Imprisonment  And 
one  purpose  of  section  3  undoubtedly  was  to 
enable  the  landlord  to  dispossess  his  liquor- 
dealing  tenant  Immediately  upon  discovery, 
and  thereby  avoid  the  risk  of  prosecution 
himself.  Way  y.  Reed,  6  Allen,  364.  And 
this  reason  would  not  apply  to  a  subsequent 
grantee. 

Moreover,  although  the  lease  is  forfeited 
or  annulled  and  made  void  by  the  act  of 
tbe  tenant,  the  owner  Is  not  compelled  to 
take  advantage  of  It  He  Is  not  compelled 
to  act  He  is  not  obliged  to  make  immediate 
entry.  He  may  never  resort  to  the  remedy 
by  forcible  entry  and  detainer.  He  may 
waive  the  forfeiture,  and  waive  the  privilege 
of  ousting  the  tenant  He  may  be  content 
that  the  tenant  shall  remain,  and.  If  he  is 
content  no  one  else  can  complain.  And  if 
he  permits  the  tenant  to  remain,  the  tenant's 
occupation  Is  lawful.  The  tenant's  occupa- 
tion Is  at  no  time  unlawful  unless  and  until 
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the  "owner"  determines  the  right  of  occupa- 
tion. 

At  this  point  It  becomes  necessary  to  ex.- 
amine  with  more  particularity  into  the  pre- 
cise status  of  the  lease  after  forfeiture.  Thus 
far  we  have  assumed  that  it  remains  in  force 
until  the  owner,  during  his  ownership,  talces 
advantage  of  the  forfeiture,  and  determines 
the  right  of  possession.  We  have  said  that 
the  owner  may  waive  the  forfeiture.  But 
the  statute  says  the  right  under  the  lease  is 
forfeited.  The  old  statute  said  that  It  Is  an- 
nulled and  made  void.  Is  the  statute  to  be 
construed  as  maldng  the  lease  absolutely 
void  and  of  no  effect  whatever,  whether  the 
owner  takes  advantage  of  It  or  not?  If  so, 
it  may  follow  that  tf  the  tenant  remains 
after  the  forfeiture,  with  consent,  express  or 
implied,  of  the  landlord,  he  remains  as  ten- 
ant at  will,  and  that  forcible  entry  and  de- 
tainer will  lie  after  30  days'  notice,  such  as 
was  given  in  this  case.  And  if  the  tenancy 
becomes  thus  a  tenancy  at  will,  by  force  of 
the  statute  forfeiture,  and  the  lease  Is  no 
longer  in  effect,  then,  of  course,  the  grantee 
of  the  landlord,  finding  a  tenant  at  will  In 
occupation  of  the  premises,  may  elect  to  re- 
gard the  tenancy  as  terminated  by  the  alien- 
ation, and  bring  forcible  entry  and  detainer 
without  giving  the  30-days  notice  (Seavey  v. 
Cloudman,  90  Me.  536);  or  he  may  give  the 
notice,  and  then  bring  his  action.  The  plaln- 
tifC  In  this  case  seems  to  have  proceeded  up- 
on the  theory  that  the  defendant  was  a  ten- 
ant at  will,  merely,  at  the  time  of  the  aliena- 
tion, and  he  gave  the  statutory  notice. 

If  this  construction  of  the  statute  Is  the 
correct  one,  what  will  be  some  of  the  con- 
sequences? The  first  and  foremost  one,  and 
the  only  one  we  need  to  notice,  will  be  to 
deprive  the  statute  of  much  of  its  apparent 
beneficial  effect— so  much  so  that  the  court 
may  well  pause  and  inquire  whether  the  Leg- 
islature intended  such  an  effect  Unless  the 
forfeiture  becomes  effective  only  by  some  act 
of  the  lessor  taking  advantage  of  It,  such  as 
entry  or  notice  or  suit  within  7  days,  under 
chapter  94,  it  must  become  effective  by  some 
act  of  the  tenant,  and  that  acfmust  be  the 
act  causing  forfeiture.  If  that  be  so,  the 
lease  is  forfeited,  and  the  rights  under  it  are 
ended  by  the  act  of  forfeiture.  The  only 
summary  remedy  of  the  landlord,  however— 
the  only  remedy  which  Involves  no  notice 
and  no  delay— Is  forcible  entry  commenced 
within  7  days  after  the  forfeiture.  But  it 
is  safe  to  say  that  innocent  landlords,  for 
whose  benefit,  in  part,  at  least,  the  statute 
was  enacted,  ordinarily  do  not  and  cannot 
know  within  7  days  that  forfeiture  has  been 
Incurred.  They  are  therefore  remitted  to  a 
slower  and  waiting  process.  If  not  able  to 
bring  action  within  7  days  after  forfeiture, 
they  must  give  30  days'  notice  before  suit, 
unless  the  forfeiting  tenant  can  be  regarded 
as  a  disseizor,  and  we  think  he  cannot  be 
BO  regarded  merely  because  of  the  forfei- 


ture.   This  construction  certainly   robs  the 
statute  of  much  of  its  supposjed  efiScacy. 

The  inquiry  suggests  itself  in  this  connec- 
tion, whether  the  Legislature  did  not  Intend 
to  give  to  the  word  "forfeited"  and  the  phrase 
"make  void"  the  same  meaning  and  effect 
which  the  common  law  gives  to  similar 
expressions  In  leases.  We  think  sucb  was 
the  intent.  "The  modem  'decisions,"  says 
Mr.  Taylor  in  the  work  on  Laudlortl  and 
Tenant,  {  492,  "establish  that  the  effect  of  a 
condition,  making  a  lease  void  upon  a  cer- 
tain event,  is  to  make  it  void  at  the  option 
of  the  lessor  only  in  cases  where  the  condi- 
tion is  Intended  for  his  benefit,  and  be  ac- 
tually avails  himself  of  his  privilege."  The 
editor  of  the  Am.  &  Eng.  Kncy.  of  Law  lays 
down  the  doctrine  (book  18,  p.  380,  2d  Ed.), 
which  seems  to  be  supported  by  the  author- 
ities cited,  that  the  construction  of  provisions 
for  forfeiture  of  a  lease  for  nonperformance 
by  the  lessee  of  conditions  Is  tliat  the  lease 
is  voidable  only  at  the  election  of  the  lessor, 
and  is  not  rendered  absolutely  void,  thougli 
It  provides  that  it  shall  be  null  and  void  in 
case  of  such  breach.  And  this  rule  applies 
to  leases  by  the  crown,  and  when  the  provi- 
sion is  by  statute  (page  381). 

That  such  a  construction  is  the  one  prop- 
erly to  be  given  to  a  statute  like  the  one  un- 
der consideration  has  been  decided  by  tfap 
courts  of  other  states  In  well-considered  opin- 
ions. In  Rhode  Island  a  statute  phrased  In 
almost  the  identical  language  used  in  onr  act 
of  1858  was  under  consideration.  The  court 
said:  "We  think  that  under  Gen.  St.  E.  I. 
c.  73,  S  4  [the  statute  in  question],  a  mere 
use  of  leasehold  premises  for  the  purposes 
prohibited  in  section  1  [like  Rev.  St  a  17,  { 
1]  does  not  ipso  facto,  render  the  lease  abso- 
lutely void,  but  that  section  4  was  Intended 
for  the  benefit  of  the  lessor,  and  that  he  alone 
can  take  advantage  of  the  avoidance,  at  least 
unless  he  has  been  cognizant  of  the  illegal 
use  and  has  consented  to  it"  Almy  v. 
Greene,  18  R.  L  350.  The  case  of  Trask  v. 
Wheeler,  7  Allen,  109,  Is  on  all  fours  with 
the  one  at  bar.  In  it  the  lessor  had  conveyed 
the  premises  after  forfeiture  had  been  in- 
curred under  a  statute  like  oiur  Rev.  St  c. 
17,  §  3,  and  the  grantee  sought  to  take  ad- 
vantage of  the  forfeiture  in  his  action  to  re- 
cover possession.  The  court  said:  "If  It 
were  to  be  held  that  the  lease  Is  thus  made 
void,  against  the  will  of  the  landlord,  any 
tenant  desiring  to  get  rid  of  his  lease  might 
do  so  simply  by  violating  the  statute.  The 
provision  must  be  r^arded  as  made  for  the 
benefit  of  the  landlord,  who  may  avail  him- 
self of  It,  but  is  not  obliged  to  do  so.  Thohgh 
the  lease  is  declared  void,  yet  it  belongs  to 
the  class  of  things  which  are  said  to  be  void 
only  as  to  some  persons.  Bac.  Ab.  *VoId 
and  Voidable,'  B.  The  landlord  had  a  right 
to  treat  it  as  void,  and  to  enter  and  expel 
his  tenant  But  he  might  also  refrain  from 
this  exercise  of  his  rights,  and,  bo  long  as 
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be  did  BO  refrain,  the  lease  would  continue 
to  be  valid  against  the  tenant  and  all  other 
persons;  and  It  would  continue  valid  till  he 
shotild  do  some  act  to  avoid  it" 

We  axe  entirely  satisfied  with  this  ezpcsi- 
tion  of  the  law.  We  think  It  is  the  only  rea- 
sonable and  proper  interpretation  of  the  stat- 
ute. It  follows  that  the  lease  was  In  force 
at  the  time  of  the  sale  to  the  plaintiff,  and 
he  could  not  oust  the  defendant  for  a  for- 
feiture under  Rev.  St.  c.  17,  i  3,  which  oc- 
curred before  he  became  owner,  and  of 
-which  the  former  owner  had  taken  no  ad- 
vantage. The  same  result  would  follow, 
were  we  to  consider  the  provision  in  the  lease 
couceming  the  sale  of  intoxicating  liquors. 
The  lessor  might  have  had  the  right  to  en- 
ter, and  expel  the  lessee,  and  terminate  the 
tenancy,  but  he  did  not  do  so. 

2.  The  plalDtiff  also  contends  that  the 
lease  was  terminated  by  the  parties  to  It  un- 
der that  clause  which  stipulated  that  "If  ei- 
ther party  should  see  fit  to 'terminate  this  | 
lease  before  It  expires  he  shall  pay  the  other 
fifty  dollars."  It  is  not  denied  that,  by  a 
proper  construction  of  this  clause,  either  par- 
ty had  a  right  to  work  a  termination  of  the 
lease  by  paying  950  to  the  other.  The  only 
question  is  whether  the  lease  was  so  ter- 
minated. And  here,  also,  the  plaintiff  fails 
In  proof.  Watts,  the  lessor,  testified  that  he 
paid  the  defendant  $50  for  the  purpose  of 
terminating  the  lease.  This  is  now  denied. 
It  is  true,  the  defendant  was  not  asked  to  I 
testify  upon  this  point.  But  we  think  that 
be  might  be  well  content  to  stand  upon  the 
evidence  put  In  by  the  plaintiff.  A  careful 
examination  of  the  evidence  leads  ns  to  con- 
clude that  whatever  payment  Watts  made  to 
the  defendant  was  made  August  22d,  three 
days  after  this  suit  was  commenced,  when 
Watts  and  the  defendant  settled  their  mutual 
accounts,  and  that  it  Is  lilghly  Improbable, 
notwithstanding  the  testimony  of  Watts,  that 
any  payment  was  then  made  to  terminate 
the  lease.  If  the  payment  was  made  Au- 
gust 22d,  though  In  other  respects  made  as 
claimed  by  the  plaintiff,  it  would  not  sup- 
port an  action  brought  August  19th.  But 
however  this  may  have  been.  Watts  then  was 
not  the  owner  of  the  premises,  and,  so  far 
as  appears,  had  no  Interest  In  the  lease.  Un- 
less he  had  such  Interest,  or  unless  he  was 
acting  for  the  owner,  of  which  there  Is  no 
proof,  he  no  longer  had  authority  to  ter- 
minate the  lease  by  payment.  He  could  not 
by  his  acts  control  or  affect  the  lease.  It 
should  be  said,  also,  that  we  do  not  think 
the  evidence  shows  that  the  defendant  as- 
sented to  any  termination  of  the  lease. 

The  defendant,  therefore.  Is  entitled  to 
judgment  That  being  so,  it  Is  agreed  by  the 
parties  that  the  law  court  shall  assess  the 
damages,  and  determine  whether  justice  re- 
quires a  writ  of  restoration  to  Issue.  The 
case  shows  that  after  the  trial  Justice  had 
rendered  judgment  for  the  plaintiff,  and  the 
defendant  had  appealed  and  recognized  to  the 


plaintiff  as  provided  In  Rev.  St  c.  94,  S  8, 
the  plaintiff  recognized  to  the  defendant  as 
provided  In  section  9  of  the  same  chapter. 
Thereupon  the  trial  justice  issued  a  writ  of 
possession,  which  was  executed,  and  the  de- 
fendant and  his  property  by  means  of  the 
writ  removed  from  the  premises  August  27, 
1001.  It  also  appears  that  subsequently,  In 
August,  1902,  the  hotel  which  was  the  sub- 
ject of  the  lease  was  destroyed  by  fire.  It 
is  clear,  therefore,  that  justice  does  not  re- 
quire a  writ  of  restoration  to  issue,  but  the 
contrary. 

In  assessing  damages  for  the  unwarrant- 
able eviction  of  the  defendant,  it  must  be 
considered  that  his  legal  rights  under  the 
lease  now  exist  in  full  force,  and  will  con- 
tinue for  the  full  term  of  the  lease,  or  until 
April  3,  1905,  unless  sooner  terminated  in 
accordance  with  the  provisions  of  the  lease. 
The  court  may  suppose  that  the  plaintiff,  up- 
on being  advised  of  his  liability,  will  avail 
himself  of  his  contract  right  to  terminate  the 
lease  by  the  payment  of  |50,  but  we  cannot 
know  judicially  that  he  will  do  so.  The 
damages,  therefore,  should  be  assessed  in  the 
alternative. 

The  measure  of  damages  Is  what  the  use 
of  the  premises  may  be  deemed  reasonably 
worth  from  the  date  of  eviction  to  the  end 
of  the  term,  or  to  the  termination  of  the  lease 
otherwise.  The  ordinary  rule  Is  to  allow  the 
difference  between  the  rental  value  of  the 
premises  for  the  term  and  the  rent  reserved. 
3  Sedgwick  on  Damages,  §§  944,  1022.  The 
burden  is  upon  the  defendant  He  can  re- 
cover no  more  damages  than  he  has  proved. 
In  this  case,  for  want  of  data,  it  is  difficult 
to  estimate  what  was  the  reasonable  worth 
of  the  legitimate  use  of  the  premises. 

The  defendant  perhaps  to  his  disadvan- 
tage now,  kept  no  books  of  account  He  re- 
lies upon  estimates  chlefiy.  Into  these  esti- 
mates have  crept,  we  think,  some  elements 
not  proper  for  consideration,  such  as  the  in- 
come he  received  for  carrying  the  mail  un- 
der an  independent  contract  and  his  own 
peraonal  labor  and  the  labor  of  others  in  his 
family,  which  belonged  to  him,  and  it  may  be 
other  mattera.  It  is  to  be  presumed  that  he 
still  has  the  benefit  of  his  own  labor  and  that 
of  his  family,  so  far  as  it  belongs  to  him. 

Taking  into  account  all  the  considerations 
which  arise  in  the  case,  the  court  is  of  opin- 
ion that  the  defendant  Is  entitled  to  recover 
damages  at  the  rate  of  $20  a  month. 

No  allowance  is  to  be  made  on  accoimt  of 
the  burning  of  the  hoteL  Non  constat  that 
it  would  have  burned  if  the  defendant  had 
been  allowed  to  retain  possession.  The  plain- 
tiff took  the  responsibility  of  ousting  the  de- 
fendant He  took  the  possession  of  the  prop- 
erty Into  his  own  hands,  and  he  must  now 
be  held  accountable  for  the  use  of  it  as  it 
was  when  he  took  It 

Judgment  for  defendant  No  writ  of  res- 
toration to  issue.  If  the  plaintiff  shall,  with- 
in 30  days  after  rescript  is  filed,  terminate 


Digitfeed  by  CjOOQIC 


782 


64  ATI^ANTIG  BBPORTBB. 


OU 


the  defendant's  tenancy  by  paying  $50  to  the 
clerk  for  the  use  of  the  defendant  for  that 
purpose,  defendant's  damages  are  assessed 
at  $20  a  month  from  August  27,  1901,  to  the 
time  the  tenancy  Is  so  terminated;  otherwise 
defendant's  damages  are  assessed  at  $20  a 
month  from  August  27,  1901,  to  April  3,  190S. 
Judgment  and  execution  accordingly. 


McGHAW  T.  GREAT  NORTHERN  PAPER 

CO. 

(Supreme  Judicial  Court  of  Maine.     Feb.  28, 

1903.) 

INJURY    TO     BMPLOYfi— PLEADING— DECLARA- 
TION—SPECIAL  DEMURRER— NKOLI- 
GBNCE— MACHINERY— BARKER. 

1.  Ill  a  declaration  to  recover  for  injuries 
claimed  to  have  been  received  by  plaintiff  in 
defendant's  pulpmill  while  operating  a  ma- 
chine called  a  "barker,"  an  allegation,  "that 
said  barker  was  then  and  there  defective  and 
dangerous,  and  was  out  of  repair,  so  that  the 
operation  of  said  barker  was  then  and  there  at- 
tended with  ^reat  dangers  and  hazards,"  is  too 
general  and  udefinite. 

2.  Where  the  injury  complained  of  is  charged 
to  the  falling  of  the  "attachment"  of  the  bark- 
er, the  declaration  should  contain  some  allega- 
tion that  the  attachment  was  defective,  or  to 
show  that  falling  was  not  its  normal  action. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  John  J.  McOraw  against  the 
Great  Northern  Paper  Company.  Demurrer 
to  declaration  overruled,  and  defendant  ex- 
cepts.   Exceptions  sustained. 

Case  brought  by  plaintiff  to  recover  dam- 
ages for  an  Injury  suffered  byhim  while  em- 
ployed In  defendant's  pulpmill  at  Madison  on 
or  about  September  13,  1901.  At  the  return 
term  of  the  writ,  defendant  filed  a  special 
demurrer,  which  was  joined,  but  no  hearing 
was  then  had  thereon.  At  a  succeeding  term 
of  the  court  at  nisi  prlus  the  demurrer  was 
beard  by  the  presiding  justice  and  overruled, 
and  defendant  then  noted  an  exception.  In 
overruling  the  demurrer  the  presiding  justice 
gave  notice  that,  If  requested,  be  should  re- 
quire the  plaintiff  to  file  a  spedflcatiou  of 
what  acts  or  omissions  or  conditions  he  re- 
lied upon  as  showing  the  defendant  to  be 
negligent  Subsequently  tlie  plaintiff  filed  a 
specification.  The  defendant,  however.  In- 
sisted upon  Its  exceptions,  and  seasonably 
presented  the  same,  wlilch  were  allowed  and 
filed. 
Plaintiff's  declaration  was  as  follows: 
"In  a  plea  of  the  case,  for  that  the  said 
defendant  corporation  on  the  13th  day  of 
September,  1901,  and  for  a  long  time  prior 
thereto,  was  the  owner  and  operator  of  a  cer- 
tain mill  in  said  Madison,  used  for  the  manu- 
facture of  pulp,  and  that  in  said  mill  at  said 
time  the  said  defendant  corporation  owned) 
and  operated  certain  machines  and  machin- 
ery, with  their  appurtenances  and  appliances, 
run  by  water  power,  and  particularly  a  cer- 
tain machine  called  a  'barker.'  which   was 


used  by  said  defendant  for  the  purpose  of 
peeling  or  shaving  bark  from  certain  atids 
of  wood;  and  the  plaintiff  avers  that  on  ii^ 
13th  day  of  September,  1901,  and  for  a  loni 
time  prior  thereto,  he  was.  an  employ^  and 
servant  of  said  corporation  for  vrages  and 
hire,  and  on  said  13th  day  of  September  be 
was  set  to  work  by  said  defendant  upon  eaM 
barker  to  use  and  operate  same  in  tbe  shav- 
Ing  of  baik  as  aliove  described;  and  ttie 
plaintiff  avers  that  he  was  then  inexperi- 
enced in  the  use  and  working  of  said  barker, 
and  that  said  barker  was  then  and  there  d^ 
fective  and  dangerous,  and  was  out  of  re- 
pair, so  that  the  operation  of  said  barker  was 
then  and  there  attended  with  great  dangers 
and  hazards,  all  of  which  were  well  known 
to  said  defendant,  and  was  not  known  to  sM 
plaintiff;  and  tbe  plaintiff  further  avers  that 
he  was  set  to  work  on  said  barker  then  and 
there  by  said  defendant  without  any  ln8t^I^ 
tions  as  to  how  to  operate  said  barker,  and 
without  any  warning  or  information  as  to 
the  dangers  and  risks  attending  the  operation 
of  said  barker,  and  without  any  Instmctioos, 
Information,  or  warning  as  to  the  defective 
condition  of  said  barker,  and  as  to  its  being 
out  of  repair,  and  the  plaintiff  further  aven 
that  while  he  was  there  operating  said  bark- 
er, and  while  in  the  exercise  of  due  care,  and 
without  fault  on  his  part,  the  attachment  on 
said  barker  suddenly  fell  and  caught  the 
right  hand  and  arm  of  the  said  plaintiff,  and 
drew  the  same  with  great  force  and  violence 
Into-  certain  revolving  knives  In  said  barka, 
thereby  lacerating,  cutting,  and  mntUatlng 
the  said  plalntlfTs  hand  so  that  the  hand  and 
part  of  the  said  plaintUTs  arm  bad  to  be 
amputated,  whereby  the  plaintiff  has  suffer- 
ed great  pain,  and  has  been  permanently  In- 
jured in  the  loss  of  his  hand  and  arm,  and 
has  been  put  to  great  expense  for  medicine 
and  medical  treatment,  whereby  an  action 
hath  accrued  to  the  plaintiff  to  have  and  re- 
cover from  said  defendant  bis  damages  in 
this  behalf  sustained,  to  the  damage  of  the 
said  plaintiff,  as  he  says,  the  sum  of  toi 
thousand  dollars." 

Plaintiff's  motion  to  amend  was  as  follows: 

"And  now  comes  the  plaintiff  In  the  above- 
entitled  action,  and  asks  leave  to  amend  the 
declaration  In  bis  writ  by  adding  after  the 
word  'bariter,'  in  the  thirty-first  Ihae  of  said 
declaration,  the  following  words,  to  wit:  'by 
reason  of  its  defective  condition  and  want  of 
repair.' " 

Defendant's  special  demurrer  was  as  fol- 
lows: 

"And  now  the  defendant  comes  and  de- 
fends and  demurs  to  the  plaintUTs  declara- 
tion, and  says  that  said  declaration  Is  not 
sufficient  In  law,  and  for  special  cause  of  de- 
murrer says: 

"That  said  declaration  Is  taisnfilcient  tat 
the  following  reasons: 

"Because  the  plaintiff  does  not  allege  what 
duty  the  defendant  was  under  to  tlie  plain- 
tiff, or  that  it  was  under  any  duty. 
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"Because  the  plaintiff  does  not  allege 
wherein  the  machine  of  which  he  complains 
was  detective  or  out  of  repair,  or  wherein  it 
-was  dangerons,  or  whether  its  danger  was 
because  of  its  defective  condition. 

"Because  the  plaintiff  does  not  allege 
wherein  the  defendant  was  negligent. 

"Because  the  plaintiff  does  not  allege  where- 
in the  machine  called  a  'barker'  was  dauger- 
otis;  or  attended  with  great  danger,  or  wheth- 
er In  perfect  condition  said  machine  was  so 
dangerous. 

"Because  the  plaintiff  does  not  allege  that 
the  Injury  to  him  was  because  of  any  negli- 
gence of  the  defendant. 

"Wherefore  the  defendant  prays  Judgment 
and  for  its  costs." 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAGE,  and 
SPEAR,  JJ. 

D.  J.  McOilUcuddy  and  F.  A.  Morey,  (or 
plaintiff.  O.  EL  ft  A.  a  Lltttefleld.  (or  de- 
fendant 

STROUT,  J.  This  Is  an  action  on  the  case 
(or  an  injury  suffered  by  plaintiff  while  In 
defendant's  employ.  A  special  demurrer  to 
tbe  declaration  was  filed  and  overruled,  and 
tbe  case  Is  here  upon  exceptions  to  that  rul- 
ing. 

The  declaration  alleged  that  plaintiff  was 
set  to  work  upon  a  machine  called  a  "barker," 
and  the  defendant  is  charged  with  negli- 
gence, in  "that  said  barker  was  then  and 
there  defective  and  dangerous  and  was  out 
of  repair,  so  that  the  operation  of  said  barker 
was  then  and  there  attended  with  great  dan- 
gers and  hazards." 

It  Is  objected  that  this  allegation  is  too 
general,  and  falls  to  point  out  the  defect  In 
the  machine  which  caused  the  Injury.  We 
think  the  objection  Is  well  taken.  There  Is 
no  Spedflcation  of  any  particular  defect  in 
the  barker,  nor  of  any  special  danger  in  Its 
operation.  It  is  alleged  that  while  the  plain- 
tiff was  operating  it  "the  attachment  on  said 
barker  suddenly  fell  and  caught  the  right 
hand  and  arm"  of  plaintiff,  and  inflicted  the 
Injury  complained  of.  There  Is  no  allegation 
that  this  attachment  was  in  any  manner  de- 
fective, nor  that  such  falling  was  not  its 
normal  and  Intended  action.  For  aught  that 
is  alleged,  the  attachment  may  have  been  In 
perfect  order,  and  Its  fall  may  not  have  been 
the  result  of  any  fault  In  the  baricer,  or  the 
barker  may  have  been  defective  in  some  par- 
ticular which  did  not  cause  or  contribute  to 
the  fall  ot  the  attachment.  The  declaration 
fails  to  apprise  the  defendant  of  the  particu- 
lar fault  complained  of,  or  the  specific  negli- 
gence which  resulted  in  the  Injury. 

Good  pleading  requires  in  such  case  a 
definite  statement  of  the  particular  defect, 
so  far  as  it  may  be  practicable  to  state  It, 
which  caused  the  injury,  to  the  end  that  the 
defendant  may  know  what  claim  he  is  to 
meet,  and  to  which  the  evidence  is  to  be  di- 


rected. There  may  be  cases  of  a  complicated 
machine,  where  it  may  not  be  practicable,  or 
even  possible,  to  allege  with  certainty  the 
identical  defect  causing  the  Injury;  but  even 
In  such  case  it  may  be  stated  in  sufilclentiy 
specific  terms  to  Indicate  to  the  defendant  the 
charge  he  Is  called  upon  to  meet,  or  the  dif- 
ficulty may  be  obviated  by  several  counts, 
with  such  variations  as  circumstances  may 
require. 

In  this  case  the  Injury  is  charged  to  the  fall- 
ing of  the  attachment,  and  not  to  anything 
else,  but  It  is  not  alleged  that  the  attachment 
was  in  any  manner  defective.  There  certain- 
ly could  be  no  dlfllculty  In  alleging,  If  true, 
in  what  respect  this  attachment  was  defect- 
ive and  out  of  repair,  or  whether  it  fell  as 
the  result  of  any  Imperfection  in  the  barker 
Itself.  The  declaration  should  state  the 
facts— the  actual  condition  of  the  machine  and 
attachment— and  from  these  facts  the  Jury 
are  to  determine  whether  It  was  defective  or 
not.  The  allegation  here  is  too  general  and 
Indefinite  to  comply  with  legal  requirements. 
Boardman  v.  Crelghton,  83  Me.  28,  44  Ati.  121. 

The  exceptions  are  to  the  overruling  the 
demurrer.  Consequently  the  specifications 
subsequentiy  filed,  or  the  amended  declaration 
offered,  but  not  allowed,  cannot  be  consid- 
ered. 

Exceptions  sustained;  demurrer  sustained; 
declaration  adjudged  bad. 


BAMSDBLIi  ▼.  ORADT. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18, 

1903.) 

PHTSICIAN— NEaUQBNCE— DAMAOB& 

1.  A  physician  who  fails  to  exercise  reason- 
able care  and  diligence  in  the  treatment  of  his 
patient  is  liable  for  malpractice,  and  in  finding 
the  defendant  thus  liable  in  this  case  it  is  not 
clear  to  the  court  that  the  jury  erred. 

2.  The  defendant  nndertook  the  case  of  the 
plaintiff's  intestate  on  Monday.  Tbe  patient 
died  on  the  following  Saturday.  The  only 
damages  of  any  amount  which  the  deceased 
sustained  were  those  resulting  from  mental  and 
bodily  pain.  In  an  action  by  his  administra- 
trix it  IS  held  that  under  the  evidence  in  this 
case  a  verdict  of  $3,000  la  unmistakably  too 
large. 

3.  Only  snch  damages  can  be  allowed  as  the 
deceased  sustained  in  his  lifetime.  Nothing  can 
be  allowed  for  his  loss  of  life,  nor  for  what  he 
might  have  earned  had  he  lived  longer, 

4.  Damages  lu  such  a  case  can  include  only 
such  loss,  expense,  and  suffering  as  was  due  to 
the  defendant's  defanlt  in  excess  of  what  they 
would  have  been  had  the  case  been  properly 
diagnosed  and  treated. 

(Official.) 

On  motion  from  Supreme  Judicial  Court, 
Washington  County. 

Action  by  Abbie  D.  Bamsdell,  administra- 
trix, against  James  B.  Grady.  Verdict  for 
plaintiff.    Motion  for  new  trial.    Overruled. 

Action  on  the  case,  brought  to  recover  dam- 
ages on  account  of  tbe  negligence  o(  the  de- 
ll 4.  Sae  PlirsioiMM  and  Snrgsons,  voL  n,  Csat. 
Dig.  i  46. 
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fendant,  a  pbyeiclan,  in  the  treatment  of  the 
plaintiff's  Intestate,  Henry  F.  Ramsdell,  dur- 
ing his  last  sickness,  which  commenced  on 
Saturday,  November  24,  1900,  and  terminated 
fatally  on  Saturday,  December  1,  A.  D.  1900. 

The  plalntift's  contention  was  that  the  dis- 
ease from  -which  Mr.  Ramsdell  suffered  and 
died  was  diphtheria;  that  it  was  a  typical 
case,  having  all  the  characteristic  symptoms; 
that  It  was  not  a  disease  difiScult  to  diagnose; 
that  it  should  have  been  discovered  by  physi- 
cians of  ordinarily  good  standing  as  to  their 
qualifications,  and  who,  in  the  care  and  treat- 
ment of  the  case,  exercise  tliat  diligence,  care, 
and  attention  that  the  seriousness  of  such  a 
case  called  for  and  required;  that  the  de- 
fendant, as  a  physician,  treated  plaintiff's  in- 
testate, Mr.  Ramsdell,  from  Monday,  No- 
vember 26th,  until  the  latter  part  of  the  fol- 
lowing Friday  afternoon,  and,  although  he 
saw  Mr.  Ramsdell  seven  times  during  the  five 
days  that  be  treated  him,  did  not  discover 
the  presence  of  diphtheria,  and  consequently 
did  not  treat  him  for  diphtheria;  that  on  Fri- 
day night,  after  having  treated  him  for  five 
days,  he  sent  talm  from  Eastport  to  the  East- 
ern Maine  General  Hospital  in  Bangor,  a  dis- 
tance of  135  or  140  miles,  'in  the  nighttime, 
in  the  winter,  unattended  by  a  physician  or 
nurse,  for  the  purpose  of  having  a  surgical 
operation  performed  upon  bis  throat;  that  on 
account  of  his  failure  to  discover  the  disease 
from  which  he  was  suffering,  and  to  admin- 
ister the  proper  treatment  for  it,  and  on  ac- 
count of  sending  him  from  Eastport  to  Bangor 
In  such  condition,  he  not  only  suffered  great 
pain,  but  that  he  suffered  a  great  deal  more 
than  he  otherwise  would  had  the  defendant 
discovered  the  presence  of  diphtheria  when 
be  should  have  discovered  It,  and  administer- 
ed the  proper  and  well-recognized  and  univer- 
sally adopted  remedy  for  that  disease. 

The  case  was  tried  to  a  jury,  who  returned 
a  verdict  for  the  plaintiff  of  $3,000. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  STROUT,  SAVAGE, 
and  SPEAR,  JJ. 

F.  J.  Martin.  H.  M.  Coibk,  G.  M.  Hanson, 
and  A.  St.  Clair,  for  plaintiff.  W.  R.  Pat- 
tangall,  L.  D.  Lamond,  and  G.  A.  Curran,  for 
defendant 

SAVAGE,  J.  Case  against  physician  for 
negligently  and  unsklllfully  diagnosing  the 
disease  with  which  the  plaintiff's  intestate 
was  ill,  and  of  which  he  died,  and  for  negli- 
gent and  unskillful  treatment  of  the  same. 
After  a  verdict  for  the  plaintiff  the  case 
comes  here  on  motion  for  a  new  trial.  The 
grounds  relied  upon  are  that  the  verdict  Is 
contrary  to  the  evidence,  and  that  the  dam- 
ages awarded  are  excessive. 

1.  The  plaintiff  contends  that  her  Intestate 
was  111  witb  diphtheria;  that  the  defendant 
was  called  as  attending  physician;  that  he 
should,  by  the  exercise  of  reasonable  skill 
and  care,  have  diagnosed  the  case  as  diph- 


theritic, bnt  tliat  he  negligently  and  tmsfelB- 

fully  failed  to  do  so,  or  to  administer  proper 
treatment.  In  consequence  of  which  ibe  pa- 
tient became  bicreasingly  ill,  and  died  fir« 
days  after  the  defendant  was  first  called. 
It  appears  that  tbe  defendant  was  first  called 
on  Monday,  and  treated  the  case  daring  the 
week  untU  Friday  afternoon,  when  tbe  pa- 
tient, upon  his  recommendation,  was  taken 
from  his  home  In  Eastport  to  a  hospital  b 
Bangor,  where  he  died  Saturday  aftemooD. 
It  is  claimed  that  even  tbe  removal  of  the 
patient  was  Improper  under  tbe  circmn- 
stances.    . 

Tbe  defendant  contends  that  tbe  disease 
was  not  diphtheria,  or,  if  it  was,  tliat  it  did 
not  present  any  apparent  symptoms  of  diph- 
theria; that.  If  it  was  diphtheritic  at  all.  It 
was  laryngeal,  and  of  a  kind  tbe  dlstiuctive 
symptoms  of  which  might  not  be  discovera- 
ble by  the  diagnosis  of  an  ordinarily  skillfol 
and  careful  physician;  and  the  defendant  con- 
tends that  In  all  respects  he  exercised  rea- 
sonable care  and  skill. 

No  questions  of  law  are  In  dispute.  Tbe 
liability  of  a  physician  for  malpractice  b 
based  upon  bis  implied  agreement  witb  his 
patient  that  be  possesses  the  ordinary  skili 
of  a  physician  under  like  conditions,  fhBt  be 
will  use  bis  best  skill  in  determining  the 
nature  of  the  malady  and  the  best  mode  of 
treatment,  and  that  he  will  exercise  reason- 
able care  and  diligence  in  tbe  treatment. 
Patten  v.  Wiggin,  51  Me.  594,  81  Ajn.  Deo. 
693;  Cayford  v.  Wilbur,  86  Me.  414.  29  Atl. 
1117.  The  facts  are  seriously  In  dispute 
There  is  much  evidence  upon  both  sides.  An 
analysis  of  It  here  would  not  be  useful.  It 
is  suflicient  to  say  that  It  has  not  been  made 
to  appear  that  the  Jury  manifestly  erred  con- 
cerning the  defendant's  liability.  Tbe  ver- 
dict in  that  respect  must  stand. 

2.  But  the  amount  of  damages  awarded  Is, 
we  think,  unmistakably  too  large.  Tbe  coun- 
sel do  not  disagree  as  to  the  rule  of  damages. 
Only  such  damages  can  be  allowed  as  the 
deceased  sustained  in  his  lifetime.  Nothing 
can  be  allowed  for  bis  loss  of  life,  nor  for 
what  be  might  have  earned  had  he  lived 
longer.  The  administratrix  is  entitled  to  re- 
cover, for  the  benefit  of  tbe  estate,  such  dam- 
ages as  tbe  deceased  suffered  up  to  the  last 
moment  of  bis  life,  and  no  longer.  These 
principles  are  regarded  as  well  settled,  not- 
withstanding some  dicta  apparently  to  the 
contrary  in  Welch  v.  Maine  Central  R.  B. 
Co.,  86  Me.  552,  30  AtL  116,  25  L.  B.  A.  65a 
See  Bancroft  v.  Boston  &  Worcester  R.  R. 
Corp.,  11  Allen,  34;  Kennedy  v.  Standard 
Sugar  Refinery,  125  Mass.  90,  28  Am.  Rep. 
214;  Clark  v.  Manchester,  62  N.  H.  577. 
This  rule  may  include  loss  of  earnings, 
though  In  this  case  that  was  Inconsiderable. 
It  does  include  expense  to  which  tbe  deceas- 
ed was  put,  or  for  which  he  became  liable, 
on  account  of  the  wrong  of  tbe  defendant.  It 
also  includes  mental  and  bodUy  suffering  up 
to  tbe  moment  of  death.    It  only  Includes, 
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however,  such  Injury,  expense,  and  suffering 
as  was  due  to  the  defendant's  default  in  ex- 
cess of  what  they  would  have  been  had  the 
case  been  properly  diagnosed  and  treated. 

It  is  very  difficult  for  the  nonprofessional 
mind  to  grasp  and  apply  the  distinction  be- 
t'^een  a  loss  which  ends  at  death  and  a  loss 
'Which  ensues  in  consequence  of  death,  or  to 
exclude  loss  of  life  as  an  element  of  dam- 
ages, no  matter  bow  well  it  may  have  been 
Instructed.  It  is  believed  that  the  Jury  In 
tbia  case  erred  in  this  respect  The  only 
damages  of  any  amount  which  the  deceased 
sustained  were  those  resulting  from  mental 
and  bodily  pain,  and  for  these  $500  a  day 
were  awarded.  It  is  conceded  that  tbere  Is 
no  precise  way  by  which  the  pecuniary  com- 
pensation for  pain  can  be  estimated,  and  tbat 
latitude  in  Judgment  must  be  allowed  to  the 
tribunal  which  determines  it  Tet  it  is  the 
duty  of  the  court  to  see  tliat  what  should  be 
regarded  as  the  ultimate  bounds  are  not 
greatly  overstepped. 

The  deceased  was  111  and  under  the  de- 
fendant's care  from  Monday  morning  until 
I<^lday  afternoon.  He  died  the  next  day. 
He  was  unable  to  lie  down  or  to  sleep  much. 
He  found  difficulty  in  breathing,  and  occa- 
sionally had  strangling  spells.  He  was  very 
weak.  He  could  eat  or  drink  only  with 
great  difficulty.  There  is  a  strong  probabil- 
ity that  at  times  he  was  In  apprehension  of 
death,  though  the  evidence  bearing  upon  this 
point  is  chiefly  inferential.  These  are  some 
of  the  chief  features  presented  in  the  evi- 
dence. We  need  not  particnlarlze  further. 
Taking  Into  account  all  of  the  evidence, 
viewed  as  liberally  In  support  of  the  verdict 
as  it  may  properly  be,  we  think  the  verdict 
should  not  be  allowed  to  stand  for  more  than 
$1,500. 

If,  within  30  days  after  rescript  is  filed, 
the  plaintiff  remits  all  of  the  verdict  In  ex- 
cess of  $1,500,  motion  overruled;  otherwise 
motion  sustained,  new  trial  granted. 


AMBUBO    V.    INTERNATIONAL    PAPER 
CO. 

(Supreme  Judidal  Court  of  Maine.     Feb.  23, 
1903.) 

MASTER   AKD   SERVANT— NBQLIOBNCE^-FBL- 
LOW  SERVANT. 

1.  The  master's  duty  to  provide  reasonably 
safe  apiliauces  and  instrumentalities  with 
which  the  servants  are  to  do  their  work  Is  fully 
discharged  if  he  has  furnished  a  safflcient  sup- 
ply at  suitable  appliances,  with  competent  men 
to  use  them,  and  it  was  understood  that  the 
servants  themselves  were  to  select  such  appli- 
ances from  time  to  time  as  the  particular  occa- 
sion demanded. 

2.  In  such  case,  if  by  use  or  lapse  of  time  an 
appliance  becomes  unfit  for  nse,  the  master  has 
a  right  to  assume  that  the  servants  will  use 
the  means  for  renewal  and  repair  which  the 
masster  has  placed  at  their  hands,  or  tbat  other 
appliances  will  be  selected,  in  the  place  of  those 
whic-h  have  become  unfit,  out  of  the  supply  fur- 
ui»hed  by  the  master. 


3.  If  the  servant  whose  duty  it  is  to  make 
the  selpf^ion  is  neKligent  in  so  doing,  it  is  not 
the  negligence  of  the  master,  but  of  a  servant, 
for  which  the  master  is  not  responsible. 

■i.  held,  that  there  is  no  evidence  to  support 
the  coutentiou  that  the  rope  in  question,  tiie 
breaking  of  which  caused  the  plaintiff's  injury, 
was  actually  furnished  by  the  defendant  for 
the  specific  use  to  which  it  was  put  But  if  it 
were  a  fact  that  it  had  been  so  used  by  serv- 
ants before  the  time  it  broke,  the  master  would 
be  no  more  responsible  for  its  condition  and  use 
at  the  time  of  the  iujory  than  if  it  bad  then 
been  so  used  for  the  first  time.  It  would  sim- 
ply be  a  case  where  the  foreman,  who  was  a 
fellow  servant  of  the  plaintiff,  having  the  right 
and  being  under  the  duty  of  selecting  a  suit- 
able rope,  selected  one  lying  on  the  floor.  In- 
stead of  a  larger  and  stronger  one  placed  at 
his  command  by  the  defendant;  and,  If  there 
was  any  negligence  in  its  selection  and  nse,  it 
was  not  the  negligence  of  the  defendant  but  of 
the  plaintiff's  fellow  servant.  Upon  the  evi- 
dence, this  raises  an  insuperable  bar  to  the 
plaintitTs  right  to  recover. 

(Official.) 

On  Motion  from  Supreme  Judicial  Court 
Androscoggin  County. 

Action  by  Angus  Amburg,  pro  ami,  against 
the  International  Paper  Company.  Verdict 
for  plaintiff.    Motion  for  new  trial.    Granted. 

Action  for  personal  injuries  sustained  by 
the  plaintiff  while  in  tbe  employ  of  the  de- 
fendant corporation.  The  Jury  returned  a 
verdict  of  $687.50  for  the  plaintiff. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSB,  8TBOUT,  SAVAGE, 
and  SPBAR,  JJ. 

D.  J.  McGillicuddy  and  F.  A.  Morey,  for 
plaintiff.  G.  B.  Bisbee  and  B.  T.  Parker,  for 
defendant 


SAVAGE,  J.  The  plaintiff,  a  servant  of 
the  defendant,  was  Injured  in  tbe  following 
manner:  The  defendant's  foreman,  with  a 
crew  of  men  of  whom  the  plaintiff  claimed  to 
be  one,  were  engaged  in  the  defendant's  ma- 
chine shop,  removing  a  heavy  iron  press  roll 
from  a  lathe  to  the  floor.  The  roll  was  first' 
lifted  by  the  use  of  double  chain  falls,  or  a 
chain  fall  at  each  end,  until  it  cleared  the 
lathe.  Then  the  foreman  tied  an  inch  rope, 
which  he  says  was  found  lying  there  on  the 
floor,  around  the  middle  of  the  roll,  and  at- 
tached it  to  a  single  chain  fall  which  hung 
about  four  feet  from  tbe  lathe.  By  operating 
this  single  fall,  the  roll,  still  suspended  by 
the  double  falls,  was  pulled  away  from  the 
lathe  so  far  that  practically  one-half  of  the 
weight  of  the  roll  was  sustained  by  the  single 
fall  and  Inch  rope.  While  tbe  roll  was  being 
lowered  to  the  floor,  the  inch  rope  broke,  the 
roll  swung  back  towards  the  lathe,  hit  an- 
other roll  lying  upon  the  floor,  and  forced  it 
against  the  plaintiff,  causing  the  Injury  com- 
plained of. 

The  plaintiff's  sole  contention  is  that  the 
defendant  was  negligent  in  not  providing  a 
reasonably  safe,  strong,  and  suitable  rope  for 
use  with  the  single  fall.  In  that  the  rope  at- 

1[  8.  Sm  Master  and  Servant,  vol.  t4.  Cant.  Die. 
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tached  to  that  fall  was  "weak,  defective,  and 
unsuitable"  for  the  purpose  for  which  It  was 
naed,  and  "suddenly  broke  because  of  Its  de- 
fective, unsuitable  condition."  The  defoid- 
ant,  on  the  other  hand,  contends,  among  oth- 
er things,  that.  If  the  rope  was  weak  and 
unsuitable,  and  If  the  use  of  It  under  the 
circumstancea  was  an  act  of  negligence,  the 
negligence  was  not  that  of  the  defendant,  but 
that  of  the  foreman,  the  plalotlfr's  fellow 
servant  And  here  is  the  only  issue  necessary 
to  be  considered. 

It  Is  the  duty  of  the  master  to  exercise  rea- 
sonable care  to  provide  reasonably  safe  ma- 
chinery, appliances,  and  Instrumentalities  with 
which  the  servant  Is  to  do  his  work.  It-  was 
the  duty  of  the  defendant  in  this  case  to 
exercise  that  care  in  providing  reasonably 
safe  ropes  to  be  used  by  Its  servants  In 
handling  the  roll  In  question.  But  that  duty 
was  fully  discharged  If  the  defendant  had 
furnished  a  sufficient  supply  of  suitable  ropes, 
with  competent  men  to  use  them,  and  It  was 
understood  that  the  servants  themselves  were 
to  select  such  ropes  from  time  to  time  as  the 
particular  occasion  demanded.  Rounds  y. 
Carter,  94  Me.  536,  48  Atl.  175;  PeUerln  ▼. 
International  Paper  Company,  96  Me.  388,  62 
AtL  842.  In  such  case  the  defendant  could 
not  be  deemed  to  have  assumed  the  respon- 
sibility of  selecting  suitable  ropes  for  each 
occasion.  That  duty  and  responsibility  would 
fall  upon  the  servants  who  used  the  ropes.  It 
would  naturally  be  expected  that,  by  time  and 
use,  ropes  would  become  worn,  and  perhaps 
rotten,  as  It  is  claimed  this  one  was,  and 
that  they  would  need  to  be  replaced  or  renew- 
ed. It  1b  to  be  assumed  in  such  case,  and 
the  master  has  a  right  to  assume,  that  the 
servants  will  use  the  means  for  renewal  and 
repair,  which  the  master  has  placed  at  their 
hands,  and  that,  If  ropes  become  worn  and 
unsuitable,  others  will  be  selected  in  their 
stead  out  of  the  supply  furnished  for  them 
by  the  master.  Johnson  ▼.  Boston  Tow-boat 
Co.,  135  Mass.  209,  46  Am.  Rep.  458;  Cregan 
T.  Marston,  126  N.  Y.  568,  27  N.  BL  952,  22 
Am.  St.  Rep.  854.  And  If  the  servant  whose 
duty  it  is  to  make  the  selection  Is  negligent 
in  BO  doing,  and  selects  an  unsuitable  or  un- 
safe one,  it  is  not  the  negligence  of  the  mas- 
ter, but  it  is  the  negligence  of  a  servant,  tor 
which  the  master  is  not  responsible. 

Those  general  principles,  however,  are  not 
in  dispute.  Nor  is  It  disputed  that  they  ap- 
ply generally  to  the  facts  in  this  case,  for  the 
evidence  Is  dear  and  undisputed  that  the  de- 
fendant had  furnished  a  sufficient  supply  of 
suitable  ropes  for  the  use  of  Us  servants,  and 
that  they  were  at  liberty  to  make  selections 
from  them  according  to  their  own  judgment 
But,  notwithstanding  this,  the  plaintiff  con- 
tends that  the  rope  In  question  was  actually 
furnished  by  the  defendant  for  the  specific  use 
to  which  it  was  put  and  that  there  is  suf- 
ficient evidence  to  warrant  a  Jury  in  so  find- 
ing; and  if  so,  it  is  argued,  the  defendant 
was  boimd  to  use  due  care  to  supply  a  reason- 


ably safe  and  suitable  rope;  But  we  do  not 
think  there  is  any  evidence  to  support  this 
contention.  The  only  evidence  is  that  the 
rope  was  found  lying  on  the  floor.  There  Is 
no  evidence  that  It  was  a  part  of  tbe  chain 
fall,  or  that  It  was  designed  to  be  used  with 
the  tall,  or  that  It  had  ever  been  used  wltt 
the  fall  before.  But  If  we  assume,  as  the 
plaintiff  does,  that  It  had  been  so  nsed,  tbe 
only  proper  Inference  to  be  drawn  under  the 
circumstances  is  that  some  servant  or  serv- 
ants of  the  defendant  at  some  time  or  times 
had  selected  it  for  that  use,  and  had  so  nsed 
It  But  this  will  not  aid  the  plalntHT.  It 
would  only  be  such  a  selection  and  use  by 
servants  as  was  to  be  expected  by  tbe  mas- 
ter when  it  furnished  a  sufficient  supply  of 
suitable  ropes.  The  single  fact  if  it  is  a  fact 
tliat  it  had  been  so  used  by  servants  before, 
would  no  more  make  the  master  responsible 
for  its  condition  and  use  than  if  It  had  been 
so  selected  and  used  for  the  first  time  at  the 
time  when  the  plaintiff  was  injured. 

The  case,  then,  is  simply  one  where  tbe 
foreman,  who  was  a  fellow  servant  of  the 
plaintiff,  having  the  right  and  I}eing  under  the 
duty  of  selecting  a  suitable  rope,  selected  one 
lying  on  the  floor.  Instead  of  a  larger  and 
stronger  one  placed  at  his  command  by  the 
defendant.  If  there  was  any  negligence  in 
Its  selection  and  use,  it  was  not  tlie  negli- 
gence of  the  defendant,  but  that  of  the  plain- 
tifTs  fellow  servant.  Upon  the  evidence  be- 
fore us.  this  raises  an  Insuperable  bar  to  the 
plaintiff's  recovery.  The  verdict  for  the  plain- 
tiff is  manifestly  wrong. 

Motion  sustained.    New  trial  granted. 


LEWIS  T.  WASHINGTON  COUNTY  R.  CO. 

(Supreme  Judicial  Court  of  Maine.     Feb.  28. 
1903.) 

ACCIDENT  AT  RAILROAD  CROSSINO-CONTRIB- 
DTORY  NKGLIOBNCB  —  NEW  TRIAL  —  CON- 
PLICTING     TESTIMONY  —  VERDICT     AGAINST 

EVIDENCE. 

1.  Even  when  there  is  strong  doubt  of  the 
actual  occurrence  or  existence  of  a  fact  found 
by  a  jury,  if  the  evidence  is  conflicting  their 
findiuK  will  not  be  disturbed  on  that  ground. 

2.  Hut  when,  in  an  action  to  recover  for  the 
defendant's  negligence,  from  the  testimony  of 
the  plaintiff  himself  and  tbe  nndispated  facts 
in  a  case,  it  is  clear  that  the  plaintiff  failed 
to  exercise  that  degree  of  care  which  common 
prudence,  as  well  as  the  law,  requires,  and  that 
nis  negligence  and  want  of  care  not  oulj  con- 
tributed to  tbe  injury,  but  was  its  proximate 
cause,  a  verdict  finding  no  negligence  on  the 
part  of  the  plaintiff  will  be  set  aside. 

(Ofltcial.) 

On  Motion  from  Supreme  Judicial  Court 
Washington  County. 

Action  by  Charles  W.  Lewis  against  the 
Washington  County  Railroad  Company. 
Verdict  for  plaintiff.  Motion  for  new  triat 
Granted. 

Action  on  the  case  for  injuries  claimed  by 
plaintiff  to  have  been  received  by  him  In  a 
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coIllBion  betweoi  one  of  defendant'a  locomo- 
tives and  plaintiff's  team  at  a  railroad  cross- 
ing in  Eastport,  on  the  Washington  County 
Railroad,  on  January  8,  1901. 

There  was  no  flagman  at  the  Washington 
street  crossing,  where  the  accident  is  claimed 
to  have  occurred,  to  warn  persons  using  the 
highway  of  the  approach  of  trains. 

Argued  before  WISWELL,  0.  J.,  and  BM- 
EKY,  WHITEHOUSE.  STBOUT,  SAVAGE, 
and  SPEAR,  JJ. 

U,  H.  Newcomb,  O.  M.  Hanson,  A.  St. 
Clair,  and  W.  R.  Fattangall,  for  plaintiff. 
6.  A.  &  B.  Y.  Curran,  for  defendant 

STROtTT,  J.  Plaintiff  claims  that  he  was 
injured  by  collision  of  a  locomotive  of  de- 
fendant with  his  team  at  the  crossing  of  the 
railroad  over  Washington  street  in  Eastport 
He  had  a  verdict,  and  the  case  is  here  on 
motion  to  set  the  verdict  aside  &i  against  evi- 
dence. A  careful  examination  of  the  evi- 
dence raises  a  serious  doubt  whether  any 
collision  In  fact  occurred,  but  the  evidence  on 
that  point  was  conflicting.  It  was  peculiarly 
within  the  province  of  the  Jury  to  determine 
that  question,  and  we  are  not  disposed  to 
disturb  the  verdict  on  that  ground. 

Whether  the  negligence  of  the  plaintiff 
contributed  to  the  accident  is  a  more  serious 
question.  He  says  he  came  up  the  county 
road  from  Perry,  and  turned  into  Washing- 
ton street;  that  he  there  saw  a  locomotive 
backing  down  on  the  eastern  side  track  of 
defendant;  that  when  he  saw  it  he  slowed 
down  bis  horse  to  a  walk,  and  walked  aroimd 
the  corner;  that  he  drove  along  down  Wash- 
ington street  toward  the  crossing,  and  kept 
watching  for  a  train;  he  started  his  horse 
into  a  trot  of  about  6  miles  an  hour,  and  kept 
on  at  that  rate,  without  seeing  or  hearing  the 
locomotive,  till  his  horse  was  over  the  first 
two  tracks,  when  be  saw  it  approaching  the 
street  at  a  distance,  he  Judged,  of  about  90 
feet;  be  then  started  up  his  horse  to  get 
across. 

It  Is  important  here  to  take  into  account 
the  location  of  the  tracks,  certain  distances, 
and  the  surrounding  circumstances.  From 
the  turn  into  Washington  street  to  the  west- 
ern Bide  track  is  240  feet  Next  easterly  of 
this  track  is  the  main  line.  Next  easterly 
the  station,  southerly  of  Washington  street, 
and  distant  105  feet  from  the  center  of  the 
street  at  the  main-line  titossing.  Next  east- 
erly iB  another  track,  on  which  this  loco- 
motive was  running.  Between  the  western 
rail  of  this  latter  track  and  the  eastern  rail 
of  the  main  line  is  35  feet  in  the  center  of 
the  street  and  33  feet  on  the  northerly  side 
of  the  traveled  part  Standing  in  the  center 
of  Washington  street  at  the  crossing  of  the 
mahi  line,  a  person  can  see  up  the  extreme 
eastern  side  track  past  the  northeast  corner 
of  the  station,  a  distance  of  75  feet  These 
distances  are  given  by  the  engineer  from  ac- 
tual survey,  and  are  not  disputed. 


When  plaintiff  was  at  the  corner  of  the 
county  road  and  Washington  street,  and  saw 
the  locomotive  backing  up  on  the  siding,  he 
had  reason  to  believe  that  It  would  soon  re- 
turn. That  he  did  so  regard  it  is  evident  as 
be  says  he  "slowed  his  horse  down  to  a  walk 
and  walked  around  the  corner,"  and  he  "kept 
watching  for  a  train,"  and  after  he  turned 
the  corner,  which  was  225  feet  from  the 
main  line,  he  started  his  horse  into  a  trot  of 
about  6  miles  an  hour,  and  kept  that  pace 
until  he  was  on  the  main  line.  Here  he  was 
85  feet  from  the  siding  on  which  the  locomo- 
tive was,  and  he  then  saw  it— at  a  distance 
probably  of  76  feet  but  which  plaintiff  esti- 
mated to  be  90  feet  Instead  of  stopping,  as 
he  certainly  could  have  done  if  his  horse  was 
under  control  (and  he  says  It  was),  or  turning 
in  the  street  which  at  that  point  was  18  to 
20  feet  wide  in  the  traveled  part,  he  says,  "I 
started  my  horse— hollered  at  my  horse  and 
started  him  up  to  get  across."  It  is  in  evi- 
dence, uncontradicted,  that  the  horse  was  a 
spirited  one,  had  run  away  at  least  once  be- 
fore that  and  was  nervous  and  restless  at  a 
train.  It  is  manifest  that  either  from  fear  of 
bis  horse,  or  a  desire  to  save  time,  and  a 
probable  miscalculation  of  the  distance  of  the 
locomotive  or  its  speed,  he  rashly  attempted 
to  cross  the  track  in  advance.  If  he  had 
been  looking  and  listening,  as  he  should  have 
been.  It  is  incredible  that  he  would  not  have 
heard  the  engine  before  he  saw  it 

Under  these  circumstances,  we  cannot 
doubt  that  the  plaintiff  failed  to  exercise  that 
degree  of  care  which  common  prudence,  as 
well  as  the  law,  requires,  and  that  his  neg- 
ligence and  want  of  care  not  only  contrib- 
uted to  the  injury,  but  were  Its  proximate 
cause. 

This  conclusion  is  reached  from  the  evi- 
dence Introduced  by  the  plaintiff,  and  upon 
the  theory  that  defendant  was  negligent. 
But  in  fairness  it  ought  to  be  said  that  the 
positive  evidence  introduced  by  the  defend- 
ant that  the  locomotive  bell  was  ringing,  and 
that  it  was  running  at  a  slow  rate  of  speed. 
Is  hardly  overcome  by  the  opposing  negative 
evidence  of  witnesses  who  say  that  they  did 
not  hear  the  bell,  and  the  Judgment  of  in- 
experienced persons  as  to  the  speed. 

Motion  sustained.  Verdict  set  aside.  New 
trial  granted. 


WILLIAMS  V.  WATTBRS. 

(Court  of  Appeals  of  Maryland.    April  1.  1903.) 

CORPORATIONS-STOCK  SUBSCRIPTIONS-CALLS 
—ENFORCEMENT— LIMIT  ON  LIABILITY— LIMI- 
TATIONS —  DEFENSES  —  PIaBADINQ  —  OVBR- 
RULINQ  DEMURRERS. 

1.  Where  there  was  but  one  count  in  a  dec- 
laration, and  several  pleas  were  filed,  to  some 
of  which  demurrers  were  interposed,  it  was 
not  error  to  enter  final  judgment  on  overruling 
the  demurrers,  notwithstaudiDi;  there  were  Is- 
sues of  (act  joiued  on  the  other  pleas,  unless 
the  demurrers  ought  to  hnve  been  sustained. 

2.  A  statute  which  enacted  that  the  capital 
stock  of  a  certain  corporation  should  not  be 
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liable  for  further  assessmenta  after  50  per  cent, 
of  the  par  value  had  been  paid,  and  that  the 
holders  of  stock  so  paid  np  snoald  not  be  liable 
for  debts  of  the  company  contracted  after  the 
passage  of  the  statute,  could  not  impair  the 
right  of  creditors  whose  claims  existed  prior 
to  the  statute  to  pursue  the  stockholders  for 
the  amount  of  their  subscriptions  over  50  per 
cent  of  the  par  value. 

3.  As  against  a  creditor  whose  claim  existed 
prior  to  the  statute,  limitations  would  run  in 
favor  of  the  stockholder  from  the  time  that  he 
was  in  default  on  payment  of  the  installment 
of  subscription  under  the  original  subscription 
contract  and  charter  of  the  corporation. 

4.  The  proviso  to  Act  Va.  Dec.  22,  1897 
(Acts  1897-98,  p.  16,  c.  20),  declared  that 
where  chancery  suits  were  pending  at  the  time 
of  the  passage  of  the  act,  in  which  it  was 
sought  to  recover  unpaid  stock  subscriptions, 
the  statute  of  limitntions  should  not  run  as  to 
any  alleged  subscription  during  the  time  which 
should  elapse  between  the  institution  of  suit 
and  one  month  after  the  order  should  have  been 
entered  aothorliiug  a  common-law  action,  as 
provided  in  the  act,  for  the  recovery  of  snch 
a  subscription,  field,  that  a  chancery  suit  by  a 
creditor  of  a  corporation  against  it,  in  which 
no  relief  was  sought  against  the  stockholders, 
was  not  within  the  proviso. 

5.  Act  Va.  Dec.  22,  1897  (Acts  1897-98,  p.  16, 
c.  20),  enacts  that  all  suits  for  the  recovery  of 
unpaid  stock  subscriptions  shall  be  brought  in 
the  courts  of  common  law,  which  shall  have  ex- 
clusive jurisdiction  to  determine  the  validity  of 
the  subscriptions,  and  that,  where  resort  to  a 
court  of  equity  is  necessary  to  wind  up  a  cor- 
poration, the  court  shall  direct  the  trurtee  or 
receiver  to  site  at  law  to  recover  any  call  or 
assessment,  and  that  all  defenses  admissible  if 
the  company  were  solvent  shall  be  equally  ad- 
missible in  the  action  at  law.  Held,  that  where 
a  decree  of  a  Virginia  chancery  court  made  a 
call  for  unpaid  subscriptions,  and  ordered  the 
receiver  of  the  corporation  to  sue  stockholden 
at  law  for  unpaid  subscriptions,  in  such  an  ac- 
tion by  him  in  Maryland  any  defense  to  the 
validity  of  the  call  could  be  set  up. 

Appeal  from  Baltimore  City  CJourt. 

Action  by  E.  B.  Williams,  as  receiver  of 
the  Lexington  Development  Ompany, 
against  William  J.  H.  Walters.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Aigued  before  HcSHERBZ,  0.  J.,  and 
BBISCOE,  BOYD,  PEABCE,  SCHMUCK- 
EB.  and  JONES,  JJ. 

X  Hanson  Thomas,  for  appellant  Ran- 
dolph Barton  and  Redmond  C.  Stewart,  for 
appellee. 

McSHEBBY,  C.  J.  This  suit  was  brought 
on  the  19th  day  of  September,  1902.  On  the 
20th  day  of  October,  1890,  the  Lexington 
Development  (Sompany,  one  of  the  numer- 
ous speculattve  ventures  which  sprang  into 
existence  in  the  state  of  Virginia  about  the 
same  period,  was  incorporated  in  the  Thir- 
teenth Judicial  District  of  that  state,  under 
the  general  Incorporation  laws.  By  ttie  terms 
of  the  prospectus  Issued  by  the  company, 
and  In  accordance  with  which  subscriptions 
to  its  capital  stock  were  received,  It  was  pro- 
vided that  the  company  would  offer  for  sale 
60,000  shares  of  stock,  of  the  pur  value  of 
$10  per  share;  $1  per  share  to  be  paid  at 
the  time  of  subscription,  |1  per  share  upon 


the  call  of  the  board  of  directors,  and  |1  per 
share  each  60  days  thereafter  until  by  a  sale 
of  tbe  lots  owned  by  the  company  such  pay- 
ments should  be  declared  unnecessary  by 
tbe  board  of  directors.  The  appellee  sub- 
scribed for  50  sbares  of  the  capital  stock 
upon  the  terms  Just  above  set  forth.  On 
tbe  11th  of  November,  1890,  tbe  board  of 
directors  adopted  a  resolution  fixing  Decem- 
ber 20,  1890,  as  the  time  for  tbe  payment 
of  tbe  second  Installment  of  |1  per  share; 
and  thereupon,  according  to  tbe  terms  of 
the  prospectus  above  alluded  to,  tlie  subse- 
quent installments  of  $1  per  share  became 
due  and  payable  on  February,  April,  June, 
August,  October,  and  December  20,  1881, 
and  Febi-uary  and  April  20,  1892.  The  ap- 
pellee paid  the  several  installments  due  on 
his  subscription  up  to  and  including  August 
20,  1891,  by  which  time  he  had  paid  5U 
per  cent,  of  the  amount  subscribed  by  him. 
No  other  installments  were  paid  by  tbe  ap- 
pellee, and  the  sequel  will  show  the  reason. 
On  the  18th  of  November,  1891,  at  a  meet- 
ing of  the  stockholders  of  tbe  company,  it 
was  determined  that  the  stock  subscribed 
for  could  be  finally  paid  by  dividends  trom 
the  earnings  of  tbe  company,  and  at  the 
same  meeting  the  solicitor  for  tbe  company 
was  Instructed  to  secure  from  the  Legisla- 
ture of  Virginia  an  amendment  of  tbe  com- 
pany's charter  declaring  the  stock  fully  paid 
and  nonassessable  on  the  payment  of  50  per 
cent,  thereof.  On  the  9th  of  January,  1892, 
tbe  Legislature  of  Virginia  enacted  an 
amendment  of  the  charter  (Acts  1891-92,  p. 
69,  c.  38),  whereby,  In  effect.  It  was  declared 
that  tbe  capital  stock  should  not  be  liable 
for  further  assessments  after  50  per  cent  of 
tbe  par  value  thereof  had  been  paid,  and 
that,  upon  tbe  payment  of  60  per  cent  of 
tbe  stock  then  subscribed  or  that  might 
thereafter  be  subscribed,  the  development 
company  should  be  authorized  to  Issue  full- 
paid  certificates  for  the  par  value  of  the 
stock  to  the  subscribers;  and  It  was  distinct- 
ly declared  that  tbe  holders  of  such  certifi- 
cates should  not  be  liable  for  further  assess- 
ments thereon  for  the  debts  or  UabiUtles  of 
the  company  contracted  after  the  passage  of 
that  statute.  The  amendment  of  the  char- 
ter was  accepted  by  the  company,  and  in 
conformity  to  Its  terms  a  full-paid  certificate 
for  50  shares  of  capital  stock  was  issued  to 
and  accepted  by  the  appellee,  which  It  Is 
claimed  was  a  new  and  materially  modified 
contract  of  subscription,  in  the  place  and 
stead  of  the  original  contract  of  subscription 
hereinabove  set  forth.  The  declaration  avers 
that,  "as  changed  and  modified,  said  contract 
Is  a  conditional  contract  to  pay  the  balance 
remaining  unpaid  upon  said  defendant's  orig- 
inal contract  of  subscription  only  in  the  event 
of  said  balance  being  called  for  by  the  board 
of  directors  of  said  company  for  the  purpose 
of  dl.sclmrj^lng  the  debts  or  liabilities  of  said 
coiiiiiany  contracted  prior  to  the  passage  of 
said  act  or  subsequent  to  tbe  passage  of 
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■aid  act,  and  without  notice  thereof."  Bight 
here  1b  the  pivotal  point  of  the  caae,  aa  will 
appear  a  little  later  on. 

On  the  18th  of  January,  1883,  after  the 
occurrences  thus  far  narrated  had  taken 
place,  the  Olasgow  Manufacturing  Gompany 
filed  a  creditors'  bill  against  the  development 
company  In  the  circuit  court  for  Bockbrldge 
county,  in  the  state  of  Virginia,  alleging  that 
it  was  a  creditor  of  the  development  compa- 
ny to  the  extent  of  $19,356,  and  praying  that 
the  assets  of  the  latter  company  be  subjected 
to  the  payment  of  its  debts;  but  It  Is  not 
nitated  in  the  declaration  filed  in  the  pending 
case  whether  the  Glasgow  Company 'became 
such  creditor  prior  or  subsequent  to  the 
adoption  of  the  statute  of  January  8,  1892, 
to  which  allusion  has  Just  above  been  made. 
The  development  company  was  duly  sum- 
moned to  appear  and  to  answer  that  proceed- 
ing, and,  upon  failure  to  answer,  a  decree  pro 
confesso  was  entered  against  it,  whereby  the 
amount  of  its  tndebtedues  to  the  Glasgow 
Company  was  established.  The  proceedings 
seem  to  have  then  slumbered  until  1898,  when 
the  Glasgow  Company  filed  an  amended  bill 
In  the  same  court,  and  alleged  that  all  the 
tangible  property  of  the  development  compa- 
ny bad  been  sold,  and  that  nothing  could  be 
realized  to  pay  the  Glasgow  Company's  claim 
unless  resort  were  had  to  the  50  per  cent  of 
the  unpaid  subscriptions,  which  had  never 
been  called  by  the  development  company, 
and  which  was. still  due  by  the  stockholders. 
The  amended  bill  set  forth  that  the  stock- 
holders claimed  Immunity  from  liability  on 
account  of  the  terms  and  provisions  of  the 
Virginia  statute  of  January  9,  1892,  and  the 
action  of  the  board  of  directors  thereunder, 
which  action,  the  bill  alleged,  was  nugatory. 
On  September  20,  1899,  a  decree  pro  confesso 
was  taken  on  the  amended  bill  against  the 
development  company,  and  in  the  decree  a 
call  was  made  for  the  payment  by  the  stock- 
holders of  the  development  company  of  the 
60  per  cent,  remaining  unpaid  upon  their  sev- 
eral subscriptions,  and  a  receiver  was  ap- 
pointed to  sue  for  and  collect  such  unpaid 
sums.  Under  that  decree  the  pending  suit 
was  brought  by  the  receiver  to  recover  the 
unpaid  60  per  cent  of  the  appellee's  original 
subscription.  To  the  declaration,  which  sets 
out  in  detail.  In  a  single  count  what  has 
been.  In  substance,  up  to  this  point  recited, 
the  appellee  interposed  seven  pleas,  and  in 
addition  quite  a  lengthy  plea  on  equitable 
grounds.  The  first -plea  is  the  plea  of  the 
statute  of  limitations;  the  second  and  third 
are  that  the  defendant  never  promised  as 
alleged,  and  that  he  was  never  Indebted  as 
alleged;  and  the  others  are  quite  lengthy, 
and  need  not  be  stated,  except  the  seventh. 
Inasmuch  as  we  shall  not  have  occasion  to 
consider  any  of  them,  other  than  it.  By  the 
seventh  plea  It  Is  alleged  that  the  develop- 
ment company  had  long  prior  to  January, 
1882,  entered  into  a  contract  with  the  Glas- 
gow Company  for  the  building  by  the  latter 


of  a  hotel  for  the  former,  and  that  tb9  Olas- 
gow Company  had  proceeded  with  the  oecu- 
tion  of  the  contract  until  the  latter  part  of 
1881,  when  it  stopped  work  on  the  hotel, 
and  received  psyment  in  full  for  all  that  had 
been  done  and  all  that  was  then  due  to  It 
and  abandoned  its  contract  the  Iiegington 
Company  consenting  thereto;  that  thereafter, 
and  after  the  adoption  of  the  Virginia  statute 
of  January  8, 1882,  and  after  the  appellee  had 
fully  paid  up  60  per  cent  of  his  original 
subscription,  the  Glasgow  Company,  for 
whose  sole  use  the  pending  suit  was  brought 
with  full  knowledge  of  the  Virginia  act  of 
Assembly,  entered  into  a. new  contract  with 
the.  development  company  to  complete  the 
hotel,  and  that  any  indebtedness  that  may  be 
due  by  the  development  company  to  the  Glas- 
gow Company  was  incurred  under  that  new 
contract.  Upon  the  second  and  third  pleas 
the  plaintiff  joined  issue,  and  to  all  the  oth- 
ers he  demurred.  The  Baltimore  city  court 
overruled  the  demurrers,  and  at  once  gave 
judgment  for  the  defendant  the  appellee, 
and  from  that  judgment  the  receiver  has  ap- 
pealed. 

As  there  is  but  one  count  in  the  declaration, 
there  was  no  error  in  the  court's  action  in 
entering  final  judgment  on  overruling  the  de- 
murrers, notwithstanding  there  were  issues 
of  fact  jomed  on  the  second  and  third  pleas 
(Boehm  V.  Mayor,  etc.,  Balto.,  61  Md.  268), 
unless  the  demurrers  ought  to  have  been 
sustained. 

There  are  a  number  of  interesting  ques- 
tions presented  by  the  record,  and  they  were 
very  admirably  argued  at  the  bar;  but  we 
do  not  find  it  necessary  to  go  into  a  considera- 
tion of  them,  for  the  reason  that  before  they 
can  be  reached  there  are  two  defenses  lying 
at  the  threshold,  and  decisive  of  the  contro- 
versy; and  to  them  we  will  confine  the  few 
observations  we  feel  called  on  to  make. 

It  It  be  assumed,  though  it  Is  not  distinct- 
ly alleged  in  the  declaration,  that  the  Glas- 
gow Company,  for  whose  sole  use,  according 
to  the  concessions  of  the  demurrers  to  the 
pleas,  the  pending  suit  was  brought,  was  a 
creditor  of  the  development  company  prior  to 
the  adoption  of  the  Virginia  act  of  January 
8,  1892,  then  It  is  obvious  that  that  act  can- 
not impair  the  right  of  the  creditor  to  pursue 
the  stockholder.  If  the  stockholder  was  lia- 
ble to  a  subsisting  creditor  to  the  extent  of 
the  amount  subscribed  by  the  former,  then 
no  enactment  of  the  Legislature  could  Inter- 
fere with  that  right  If  the  contract  between 
the  creditor  and  the  company  had  been  In 
fact  made  upon  the  faith  of  that  liability.  It 
would  then  result  that  so  far  forth  as  con- 
cerned the  antecedent  creditor,  the  act  of  Jan- 
uary 9,  1882,  would  be  Inoperative;  and  such. 
In  plain  terms,  Is  the  declared  policy  of  the 
act  for  it  specifically  provides  in  its  last 
clause  that  it  shall  have  relation  to  debts  or 
liabilities  of  the  company  contracted  after  the 
passage  of  the  act  On  the  assumption  that 
the  debt  of  the  Olasgow  Company  was  con- 
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tracted  prior  to  Jannary  9,  1892,  tbe  act  of 
tbat  date  would  bave  no  efficacy.  Having  no 
efficacy,  the  original  charter  of  tbe  company 
would  control  Under  that  and  the  resolution 
of  November  11,  1890,  tbe  Inatallmenta  of 
stock  were  distinctly  payable  at  Intervals  of 
00  dayd;  and  as  the  last  Installment  was  due 
on  April  20,  1892,  it  is  obvious  tbat  much 
more  than  the  statutory  period  of  limitations 
elapsed  between  tbat  date  and  the  date  of 
the  bringing  of  this  suit,  and  therefore  the 
first  plea  of  the  appellee,  relying  on  the  bar 
of  the  statute,  was  a  complete  defense  to  the 
action.  Nor  did  tbe  filing  of  the  bill  by  the 
Glasgow  Company  against  the  development 
company  In  January,  1893,  arrest  the  running 
of  tbe  statute,  for  it  is  not  averred  In  the  dec- 
laration that  that  proceeding  sought  to  sub- 
ject to  any  liabUlty  tbe  stockholders  who  bad 
IMtid  SO  per  cent  of  their  subscriptions,  or 
that  it  sought  to  recover  from  them  any  part 
of  the  unpaid  60  per  cent.;  and  therefore 
there  was  no  cause  pending  which  involved_a 
demand  for  the  unpaid  CO  per  cent,  until  the 
amended  bill  was  filed,  in  August,  1898,  when 
tbe  bar  of  tbe  statute,  as  respects  the  original 
Installments,  had  completely  attached.  The 
proviso  to  the  original  act  of  December  22, 
1897  (Acts  1897-98,  p.  16,  C.  20),  does  not 
rescue  the  suit  from  the  bar  of  the  statute  of 
limitations.  That  act  will  be  found  set  out 
later  on  in  the  margin.  It  is  declared  in  tbe 
proviso  that  where  chancery  suits  are  pend- 
ing at  the  time  of  the  passage  of  the  act.  In 
which  it  is  sought  to  recover  unpaid  stock 
subscriptions,  tbe  statute  of  limitations  shall 
not  run  as  to  any  alleged  subscription  dur- 
ing tbe  time  which  shall  have  elapsed  be- 
tween tbe  Institution  of  such  suit  and  one 
month  after  an  order  shall  have  been  entered 
authorizing  a  common-law  action  as  provided 
In  the  act  for  the  recovery  of  such  a  subscrip- 
tion. As  Just  above  observed,  there  was  no 
chancery  suit  pending  for  the  recovery  of  the 
unpaid  50  per  cent,  of  the  stock  subscriptions 
when  the  act  of  December  22,  1897,  was  pass- 
ed, nor  until  tbe  amended  bill  was  filed  in 
August,  1898;  and  therefore  the  saving  in 
the  proviso  has  no  application. 

If,  however,  it  be  true  that  tbe  claim  of  the 
Glasgow  Oompany  originated  after  the  adop- 
tion of  the  act  of  January  9,  1892,  and  that 
the  Glasgow  C!ompany  knew  of  that  act,  as 
the  seventh  plea  alleges,  and  tbe  demurrer 
thereto  admits,  then  it  is  obvious  tbat  tbe 
claim  must  be  treated  as  having  arisen  In 
subordination  to  the  terms  of  tbat  enactment; 
and,  inasmuch  as  tbe  appellee  bad  fully  paid 
in  60  per  cent  of  his  subscription,  the  cred- 
itor must  be  held  to  have  entered  into  Its 
contract  with  the  development  company  upon 
the  basis  tbat  stockholders  who  had  in  fact 
paid  50  per  cent  of  their  subscriptions  would 
not  be  liable  to  pay  more.  Therefore  the  cred- 
itor cannot  repudiate  the  provisions  of  the 
act,  and  claim  that  the  stockholder  shall  be 
required  to  pay  that  which  he  was  not  liable 
to  pay  when  the  contract  between  the  com- 


I»ny  and  the  creditor  was  entered  Into.  Tbe 
decree  of  the  chancery  court  must  be  read  in 
the  light  of  these  drcumstances,  and  restrict- 
ed in  its  application  by  them. 

Under  tbe  case  of  Glenn  t.  Williams,  60 
Md.  98,  tbe  questions  we  have  been  consider- 
ing might  be  regarded  as  closed,  were  it  not 
for  the  Virginia  statute  of  December  22,. 
1897  (Acts  1897-98,  p.  16,  c.  20),  which  is  set 
out  in  the  pleas,  and  thus  brought  before  us. 
It  win  be  found  In  tbe  margin.^  By  that 
statute  it  is  enacted  that  all  suits  for  the  re- 
covery of  unpaid  subscriptions  to  the  stock 
of  any  Joint-stock  company  shall  be  brought 
in  the  courts  of  common  law,  and  tbat  said 
courts  shall  have  exclusive  JnrisdictioD  to 
hear  and  determine  questions  Involvliig  tbe 
validity  of  such  subscriptions;  tbat  in  all 
cases  where  it  shall  be  necessary  to  resort  to 
a  court  of  equity  to  settle  and  wind  up  the 
afFairs  of  insolvent  corporations,  or  to  make 
assessments  on  unpaid  stock  subscrlptionB,  tbe 
courts  shall  direct  the  trustee,  assignee,  or 
receiver  to  sue  at  law  to  recover  any  call  or 
assessment,  and  that  tbe  defendant  shaO  be 
entitled  to  a  Jury  trial;  that  all  pleas,  de- 
fenses, and  evidence  which  would  be  admis- 
sible if  tbe  company  were  solvent  shall  be 


>An  Act  to  Preicriba  and  Regulate  the  Procedure  br 
Which  tinpald  Subwriptloni  to  Joint  Stock  Com- 
paniea  may  be  Recovered  by  Said  Compaulea,  Their 
Credlton,  Recelvera,  Trustees,  Aaslgneea,  or  Any 
Other  Peracn. 

Section  1.  Be  It  enacted  br  the  Oeneral  Aaaembly 
ol  Virginia,  that  the  title  and  sections  one  and  two 
of  an  act  entitled  "An  act  to  prescribe  the  mode  by 
which  unpaid  subscriptions  to  Joint  stodc  companies, 
may  be  recoTered  by  said  companies, 'their  receivers 
or  assignees,"  approved  December  19,  1895,  Im  amend- 
ed and  re-enacted  so  as  to  read  as  toUows: 

"J  1.  All  suits  or  motions  tor  the  recovery  of  nn- 
pald  subscriptions  to  the  stock  of  any  joint  stock 
company  shall  be  brought  in  the  courts  of  common 
law  of  this  commonwealth  in  the  county  or  corpora- 
tion where  the  defendant  resides,  it  he  be  a  r«stdent 
o(  this  state,  or  in  the  case  of  a  Joint  or  partnership 
subscription,  then  In  the  county  or  corporation  tn 
this  state  in  which  either  of  the  joint  subscribers  or 
any  member  of  the  partnership  subscribing  shall 
reside;  and  said  courts  shall  have  exclusive  jurisdic- 
tion to  hear  and  determine  all  questions  Involving 
the  validity  of  such  subscriptions,  but  notlilng  here- 
in contained  shall  be  construed  to  deprive  courts  of 
chancery  of  their  jurisdiction  to  settle  and  wind  np 
the  altairs  of  insolvent  corporations  or  to  make  as- 
sessments on  unpaid  stock  subscriptions. 

"9  2.  In  all  cases  where  it  la  necessary  to  resort 
to  a  court  ot  equity  tor  tlie  purposes  aforesaid,  the 
court  shall  direct  the  trustee,  assignee,  or  receiver, 
as  the  case  may  lie,  to  sue  at  law,  when  necaaaary 
to  recover  any  call  or  assessment,  and  the  defendant 
shall  be  entitled  to  a  jury  where  the  amount  Involved 
exceeds  |20,  and  said  suits  shall  be  governed  tn  all 
respects  by  the  provisions  ot  this  act  All  pleaa,  de- 
tencea,  and  evidence  which  would  be  admissible  if 
the  company  wrae  solvent  shall  be  equally  admissi- 
ble and  shall  have  the  same  effect  In  law  In  any  ae- 
tton  brought  after  the  laaolyency  of  any  such  com- 
pany, except  where  the  defence  relied  upon  is  an 
agreement  on  the  part  of  the  corporation  not  to  as- 
sess tbe  face  value  of  the  atock  subscribed,  and  such 
agreement  was  unknown  to  the  creditor  at  the  date 
of  his  contract;  and  this  act  shall  apply  to  all  suits 
heretofore  or  hereafter  brought  where  no  final  judg- 
ment or  decree  on  the  merits  has  been  rendered: 
provided,  that  where  chancery  suits  are  pending  at 
the  time  of  the  passage  ot  this  act,  in  which  it  la 
sought  to  recover  unpaid  stock  subscriptions,  the 
statute  of  limitationa  shall  not  run  aa  to  any  al- 
leged subscription,  during  the  time  which  shall 
have  elapsed  between  the  Institution  of  such  suit, 
and  one  month  after  an  order  shall  have  been  en- 
tered authorising  a  common  law  action,  aa  provided 
in  this  act  for  the  recovery  of  such  subscription." 
Sec.  1  This  act  shall  be  in  force  from  its  paaaac«L 
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equally  admissible  and  shall  bave  the  same 
effect  In  law  In  any  action  brought  after  In- 
solvency; and  that  the  act  shall  apply  to  all 
suits  heretofore  or  hereafter  brought,  where 
no  final  Judgment  or  decree  on  the  merits  has 
been  rendered.  The  purpose  of  the  enact- 
ment was  to  do  away  with  the  doctrine  that 
the  corporation  represented  the  shareholders. 
The  chancery  courts  of  Virginia  are  by  the 
act  stripped  of  the  power  they  formerly  pes- 
seesed,  and,  whilst  they  are  still  permitted  to 
make  assessments,  the  receiver  is  required  to 
bring  suit  in  a  court  of  law  to  recover;  and 
the  decree  fixing  the  assessments  has,  in  cas- 
es to  which  the  act  applies,  no  longer  the  con- 
clusiveness and  force  attributed  to  It  hereto- 
fore. The  utmost  wttlch  a  Virginia  chancery 
court  can  now  do  is  to  order  an  assessment, 
but  when  ordered  the  decree  so  ordering  It 
can  only  be  enforced  by  a  suit  at  law.  In 
which  suit  all  defenses  as  to  the  validity  of 
the  subscription,  and  therefore,  as  to  the  lia- 
bility of  the  subscriber,  are  open  to  inquiry  if 
the  amount  in  controversy  exceeds  $20.  If 
the  act  limits  the  conclusiveness  of  the  Vir- 
ginia equity  courts'  decree,-  that  decree  can 
have  no  greater  force  in  Maryland  than  it 
would  have  In  the  state  where  it  was  passed; 
and,  as  in  the  latter  It  would  not  preclude  the 
stockholder  from  setting^  up  the  defenses  here 
interposed,  so  neither  can  it  be  Invoked  to 
prevent  the  same  defenses  from  being  relied 
on  in  our  courts,  for  the  very  manifest  rea- 
son that  the  act  goes  to  the  Jurisdiction  of  the 
Viiginia  courts  to  pass  a  final  decree  binding 
the  stockholders  by  representation.  If  such 
a  decree,  under  the  terms  of  the  Virginia 
statute,  be  not  final  there,  it  cannot  be  final 
here,  for  the  decree  can  have  no  greater  effect 
here  than  It  has  in  the  Jurisdiction  where  It 
WHS  rendered. 

Without  considering  the  demurrers  to  the 
other  pleas,  we  are  of  opinion  that  the  rulings 
In  respect  to  the  demurrers  to  the  first  and 
seventh  pleas  were  correct,  and  the  Judgment 
must  therefore  be  affirmed.  Judgment  affirm- 
ed, with  costs  above  and  below. 


MOSHASSUCK  BNOAMPMBNT,  NO.  2,  et 
al.,  V.  ABNOLD  &  MAINE 

(Supreme  Oonrt  of  Rhode  Island.     March  18, 
1903.) 

LANDLORD  AND  TENANT— EXPIRATION  OP 
LBASB  —  SUBLETTINO  —  LIABILITY  OF  8UB- 
LESSEB  TO  TENANT— LEASE  BY  SUBLESSEE 
FROM  LANDLORI>— EFFECT  ON  LESSEE— AT- 
TORNMENT—PLEADING— S  ET-OFF. 

1.  Where  plaintiffs'  lease  expired  June  30th, 
but  contained  a  clause  that  they  should  give  up 
possession  when  the  value  of  the  building  which 
they  had  erected  thereon,  decided  by  arbitra- 
tion, should  be  paid  them  by  the  lessors,  plain- 
tiffs right  to  possession  and  right  to  recover 
rent  from  subtenants  at  the  rate  paid  by  them 
to  Jtme  30th  continued  until  they  were  paid 
the  value  of  such  bnilding. 

2.  Where  plaintiffs'  lease  expired  Jnue  30th, 
bat  coutaluM  a  clause  that  they  should  give  up 
poesession    when    the    value    of    the    building 


wliich  they  had  erected  thereon,  decided  by  ar- 
bitration, should  be  paid  them  by  the  lessors, 
and  defendants,  in  possession  as  subtenants, 
had  previous  to  June  30th  procured  a  lease 
running  for  20  ;^ear8  from  that  date,  and  on 
October  9th  furnished  the  owners  money  to  pay 
for  plaintiffs'  building,  such  transactions  on 
their  part  with  the  lessor,  being  subject  to 
plaintiffs'  lease,  which  was  of  record,  did  not 
relieve  them  from  liability  tor  rent  to  plain- 
tiffs for  the  time  intervening  between  June 
80th  and  October  9th. 

8.  Where  plaintiffs  had  not  attorned  to  de- 
fendants as  landlordSj  defendants  could  not  sue 
them  for  rent  in  their  owu  names,  and  hence 
their  claim  could  not  be  pleaded  in  set-off. 

Assumpsit  by  Moshassuck  Bncampment, 
No.  2,  and  others,  against  Arnold  &  Maine. 
On  petition  of  defendants  for  new  trial.  Pe- 
tition denied. 

The  following  is  the  opinion  below  of  Doug- 
las, J.: 

"The  plaintiffs  in  this  case  were  owners  of 
a  building  standtaig  on  leased  land.  Their 
lease  expired  June  30,  1899,  but  contained  a 
clause  providing  fliat  they  should  give  up  pos- 
session when  the  value  of  the  building,  to  be 
decided  by  arbitration,  should  be  paid  them 
by  the  lessors.  The  defendants  were  tenants 
of  a  part  of  the  building  by  lease  from  the 
plaintiffs,  which  expired  June  30,  1899.  On 
October  9,  1809,  the  plaintiffs  were  paid  the 
appraised  value  of  the  building,  and  gave  up 
possession  of  the  estate.  The  defendants, 
without  any  agreement  with  the  plaintiffs, 
continued  to  occupy  the  part  of  the  building 
they  had  leased  after  their  lease  expired,  and 
until  the  plaintiffs  vacated.  April  20,  1899, 
the  defendants  procured  a  lease  of  the  land 
from  the  owners;  beginning  its  term  on  the 
1st  day  of  July,  and  running  for  twenty 
years.  On  the  9th  day  of  October  the  de- 
fendants, by  arrangement  with  the  owners  of 
the  land,  supplied  the  money  which  was  paid 
for  the  building,  and  became  the  owners  of 
it  TWs  suit  was  brought  to  recover  rent  of 
the  defendants  from  July  1st  to  October  9th 
at  the  rate  formerly  paid  under  their  lease. 
The  defendants  deny  their  liability  to  pay  the 
rent,  and  plead  in  set-off  a  claim  to  all  rents 
received  by  the  plaintiffs  after  June  30. 

"Both  parties  agree  that  the  clause  In  the 
lease  from  the  owners  of  the  land  to  the  plain- 
tiffs which  determines  when  the  plaintlfTs 
shall  surrender  possession  of  the  premises, 
viz.,  when  they  shall  be  paid  for  the  building, 
gives  the  plaintiffs  the  right  of  possession  un- 
til that  time.  This  interpretation  is  also  sus- 
tained by  authority.  Van  Rensselaer's  Heirs 
V.  Pennlman,  6  Wend.  569;  Boulton  v.  Shea, 
22  Can.  Sup.  Ct.  742;  Holsman  v.  Abrams,  2 
Duer,  435;  Ecke  v.  Petzer,  65  Wis.  55,  26 
N.  W.  266;  Mullen  v.  Pugh,  16  Ind.  App. 
337,  45  N.  E.  347.  The  plaintiffs  were  there- 
fore entitled  to  hold  the  land  and  building, 
as  against  their  lessors,  and  all  parties  claim- 
ing under  these  lessors,  until  October  9th. 
They  had  the  same  right  that  the;  had  be- 
fore to  collect  rent  or  recover  for  the  use  and 
occupation  of  the  premises  by  the  defendants. 
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or  any  other  persons  whom  they  (the  plaln- 
tlfls)  permitted  to  occupy  portions  of  the 
premises.  The  very  couteutlou  advanced  by 
the  defendants'  plea,  that  the  plaintiffs 
should  be  held  responsible  for  rents  and  prof- 
Its  during  this  occupation,  assumes  that  the 
plalntUfs  had  the  right  to  let  and  recover  rent 
during  that  period.  The  defendants,  there- 
fore, as-  lessees  holding  over  their  specified 
term,  were  liable,  at  the  option  of  the  plain- 
tiffs, to  pay  rent  at  the  same  rate  as  before. 
Providence  County  Sarvlngs  Bank  v.  Hall,  18 
R.  I.  154,  IS  Atl.  122. 

"I  am  imable  to  see  how  the  defendants' 
transactions  with  the  owners  of  the  land  alter 
their  relations  to  the  plaintiffs.  The  owners 
of  the  land  conld  not  sell  the  building  to  the 
defendants  till  they  had  paid  for  it  them- 
selves. Neither  could  they  put  defendants  In 
possession  of  the  land  until  their  own  right 
of  possession  bad  accrued.  Their  tease  to  the 
defendants  was  subject  to  the  recorded  lease 
to  the  plaintiffs,  and  could  not  operate  to  an- 
nul any  of  Its  provisions.  It  was  Itself  a 
nullity  so  far  as  it  assumed  to  convey  an  in- 
terest In  land  adversely  held  by  others  by 
recorded  grant  from  the  lessors.  If  we  con- 
cede that,  as  between  the  owners  of  the  land 
and  the  defendants,  the  new  lease  operated 
as  an  equitable  assignment  of  the  ground 
rents  accruing,  it  still  is  true  that  the  plain- 
tiffs were  not  privy  to  this  contract,  nor,  so 
far  as  appears,  even  informed  of  it  The  de- 
fendants cannot  sue  the  plaintiffs  for  th^ir 
rents  in  their  own  names,  since  the  plaintiffs 
have  never  attorned  to  them  as  landlords. 
Comstock  V.  Cavanagh,  17  B.  I.  235,  21  Atl. 
498.  Hence  the  claim  cannot  be  pleaded  in 
set-off  tmder  our  statute. 

"As  the  liability  of  the  plaintiffs  to  pay  for 
the  continued  possession  from  July  1st  to  Oc* 
tober  9th  is  entirely  to  their  lessors,  and  not 
to  the  defendants,  it  is  not  pertinent  to  this 
case  to  consider  whether  such  liability  is  to 
pay  ground  rent  at  the  former  rate,  or  to  ac- 
count for  all  rents  and  profits  received;  but 
inasmuch  as  the  question  is  raised  by  the 
plea,  and  was  argued  to  the  court,  it  may 
be  observed  that  the  cases  cited  by  the  de- 
fendants do  not  support  the  larger  claim. 
Franklin  v.  Card,  84  Me.  528,  24  Atl.  960; 
Scruggs  T.  Railroad  Co.,  108  U.  S.  368,  2 
Sup.  Ct.  780,  27  L.  Ed.  756.  The  first  case  al- 
lows the  landlord  ground  rent  only.  In  the 
second  the  question  for  the  court's  decision 
was  limited,  by  agreement  of  counsel,  to  the 
time  after  the  ascertainment  of  the  amount 
of  the  value  of  the  estate.  Counsel  agreed, 
by  stipulation  filed  in  the  case,  that,  up  to  the 
making  of  the  award,  the  tenant  was  liable 
for  ground  rent  at  the  stipulated  rate.  After 
that  the  court  held  her  to  be,  like  a  mortgagee 
in  possession,  entitled  to  Interest,  and  an- 
swerable for  rents  and  profits  accruing  from 
the  estate.  In  that  case  the  tenant  unwar- 
rantably delayed  the  transfer  of  possession, 
by  unfounded  demands,  during  a  long  liti- 
gation.    In  the  case  at  bar  the  arbitration 


does  not  appear  to  have  been  unreasonably 
delayed  by  either  party,  and  the  money  was 
paid  and  possession  transferred  as  soon  as 
the  amount  was  ascertained.  My  decision, 
therefore,  is  that  the  plaintiffs  are  entitled  to 
recover  for  three  months'  rent,  and  that  the 
defendants  are  not  entitled  to  any  sum  in  set. 
off. 

"Decision  for  plaintiffs  for  $1,522.40  and 
costs." 

Argued  before  STINE8S,  O.  J.,  and  TILr 
lilNOHAST  and  BLODOBTT,  JJ. 

Cooke  &  Angell,  for  plaintiffs.  Dexter  R 
Potter,  for  defendants. 

PER  CURIAM.  The  court  iB  of  opinion 
that  the  rulings  of  Mr.  Justice  DOUGLAS 
were  correct,  and  adopt  bis  decision  as  the 
opinion  of  the  court 


POOLE  V.  FELLOWS  et  aL 

(Supreme  Court  of  Rhode  Island.    March  16, 

1808.) 

MBCHANIC'S     LIBN  —  NOTICB  —  "OWNHR"— RK- 
COROINO  COPY— WAIVBR— DBUURRBR. 

1.  The  word  "owner,"  in  Gen.  Laws  1886, 
c.  206,  g  5,  in  the  provision  relating  to  giving 
notice  of  a  mechanic's  lien  to  the  owner  <i 
property  to  be  affected,  meaus  the  owner  of 
the  estate  to  be  affected,  whether  it  be  the  fee 
or  a  leasehold,  or  leEs  interest. 

2.  'Where  the  purchaser  of  materials  is  a 
lessee,  his  term,  is  the  property  to  be  affected 
by  a  mechanic's  Uen,  and  not  the  reversion  of 
the  landlord. 

3.  As  no  notice  of  a  mechanic's  lien  need  be 
given  to  an  owner  of  property  where  he  is  also 
the  purchaser  of  the  material  for  which  the 
lieu  is  sought,  no  copy  of  the  notice  is  required 
to  be  recorded. 

4.  Where  property  against  which  the  enforce- 
ment of  a  mechanic's  lieu  is  sought  is  located 
in  two  towns,  and  the  account  for  which  the 
lien  is  claimed  has  not  been  filed  in  one  of  the 
towns,  the  petitioner  has  waived  his  right  to  a 
lien  on  the  land  in  that  town. 

5.  A  waiver  of  the  right  to  a  mechanic's 
Uen  on  such  of  the  property  as  is  »tuated  in 
one  town,,  the  balance  being  in  another,  is  not 
a  ground  for  demurrer  to  the  petition  for  the 
enforcement  of  the  lien. 

Petition  in  equity  by  William  H.  Poole 
against  Rufus  I.  Fellows  and  others  to  ea- 
force  a  mechanic's  lien.  Demurrer  to  peti- 
tion overruled. 

Argued  before  STINESS,  a  J,  and  TIL- 
LIN6HAST  and  DOUGLAS^  JJ. 

Charles  E.  Salisbury,  for  petitioner.  Pag« 
&  Page  and  Mr.  Cusbing,  for  respondents. 

PER  CURIAM.  We  think  the  word  "own- 
er,"  in  section  6  of  chapter  206  of  the  Gen- 
eral Laws  of  1896,  In  the  phrase  "owner  of 
the  property  to  be  affected  by  the  lien." 
means  the  owner  of  the  fee  when  the  fee  in 
land  Is  to  be  affected,  and  the  owner  of  a 
leasehcdd  or  less  interest  when  such  less  in- 
terest Is  to  be  affected.  In  this  case  the  pur- 
chaser of  the  materials  was  a  lessee,  and  his 

H  2.  See  Mecbanlos'  Liens,  voL  t4.  Cant.  Die.  It 

21«  72,  833,  331. 
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term,  not  the  reversion  belonging  to  his  land- 
lord, was  the  property  to  be  affected.  Of 
this  property  he  was  the  owner,  and,  as  he 
was  likewise  the  purchaser  of  the  materials, 
no  notice  to  him  was  required.  As  no  such 
notice  was  required,  no  "copy  of  said  notice" 
was  required  to  be  recorded. 

The  objection  that  part  of  the  land  lies  In 
the  town  of  Johnston,  and  no  notice  was  filed 
In  that  town,  we  understand  to  mean  that  the 
account  for  which  the  lien  is  claimed  was 
not  filed  in  Johnston.  This  omission  waives 
the  petitioner's  right  to  a  lien  upon  so  much 
of  the  land  as  lies  In  that  town,  but  Is  not 
effective  as  a  ground  of  demurrer  to  the  pe- 

titlOQ. 

Demorrer  overruled. 


STATE   V.   HUNT. 

(Supreme  Court  of  Rhode  Island.    March  18, 

1903.) 

ASSA.DLT-SIMPLB  ASSAULT— INSTRUCTIONS. 
1.  Under  an  indictment  for  simple  assault,  a 
refusal  to  charge  that  the  bullet  must  have  gone 
in  the  direction  of  the  person  assaulted,  or 
there  could  be  no  assault  with  a  dangerous 
weapon,  was  right 

James  T.  Hunt  was  convicted  of  simple  as- 
sault, and  petitions  for  new  trlaL  Petition 
denied. 

Argued  before  STINBSS,  0.  J.,  and  TIL- 
LINOHAST  and  DOUGLAS,  JJ. 

The  Attorney  General,  for  the  State. 
Franklin  P.  Owen,  for  defendant 

PBR  CURIAM.  The  only  ruling  of  the 
coart  to  which  the  defendant  excepted  Is  the 
refusal  to  charge  that  "the  Jury  must  find 
that  the  bullet  went  in  the  direction  of  the 
said  Herbert  W.  Root,  or  there  can  be  no  as- 
sault with  a  dangerous  weapon."  It  la  clear 
that  this  refusal  was  right  "An  assault 
consists  In  an  offer  to  do  bodily  harm,  made 
by  a  person  who  is  in  a  position  to  inflict  It," 
as  the  court  below  charged.  The  accuracy  or 
Inaccuracy  of  aim  does  not  determine  guilt 
or  Innocence  of  the  offense.  The  evidence 
may  properly  have  left  in  the  minds  of  the 
Jury  a  reasonable  doubt  of  the  commission  of 
the  whole  offense  charged  In  the  indictment 
but  it  fully  Justlfled  their  verdict  that  the 
defendant  was  guilty  of  simple  assault. 

Petition  for  new  trial  denied,  and  case  re- 
mitted to  the  common  pleas  division  for  sen- 
tence. 


MASON  V.   CITT  OP  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.     March  28, 

1903.) 

MXTNICIPAIi    CORPORATIONS— ACCIDENT    TO 
PEDESTRIAN. 

1.  In  an  action  to  recover  against  a  city  for 
Injuries  caused  by  slipping  into  an  open  gutter 
formed  by  two  parallel  lines  of  curbing,  evi- 
dence examiued,  and  held  that  nonsuit  was 
-properly  granted,   it  being  apparent  that  the 


accident  was  caused  by  an  unfortunate  slip  oa 
the  part  of  plaintiff. 

Appeal  from  Court  of  Common  Please 
Philadelphia  County. 

Action  by  George  R.  Mason  against  the 
city  of  Philadelphia.  Judgment  of  nonsuit, 
and  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

Arthur  S.  Arnold  and  Edmund  W.  Klrby, 
for  appellant.  Thomas  D.  Flnletter,  Joseph 
P.  Rogers,  and  John  L.  Klnsey,  for  appellee. 

POTTER,  J.  The  error  assigned  in  this 
case  is  the  entry  of  a  compulsory  nonsuit  by 
the  trial  Judge  and  the  refusal  to  take  it  oflC 
Plaintiff  was  injured  by  slipping  into  an 
open  gutter,  which  was  formed  by  two  par- 
allel lines  of  curbing  set  about  10  inches 
apart.  The  inner  line  was  the  ordinary 
curbstone  at  the  edge  of  the  sidewalk.  The 
outer  line  was  so  placed  as  to  support  the 
raised  grade  of  the  street  at  that  point; 
which  had  there  been  suitably  arranged  for 
a  driveway  or  entrance  from  the  street  into 
a  stable.  The  method  of  construction  used 
was  an  ordinary  and  usual  one  for  an  ap- 
proach from  the  street  to  a  stable.  When  It 
was  80  used,  the  gutter  was  covered  with  a 
plank,  in  order  to  make  a  smooth  crossing  for 
vehicles.  The  use  of  the  premises  for  a 
stable  was  abandoned  years  ago,  and  dwell- 
ings were  erected  upon  the  site.  The  reason 
for  maintaining  the  crossing  over  the  gutter 
at  this  particular  point  then  ceased,  and  the 
plank  seems  to  have  been  removed,  leaving 
an  open  waterway,  which  differed  from  the 
rest  of  the  gutter  along  the  street  only  in  the 
fact  that  It  was  for  a  short  distance  curbed 
upon  both  sides.  The  evidence  does  not  in- 
dicate that  this  arrangement  was  in  any  way 
unsafe,  or  that  It  constituted  a  nuisance  to 
the  public.  It  was  not  at  a  crossing  of  the 
street  but  extended  only  along  the  front  of 
one  or  two  houses.  At  the  time  of  the  acci- 
dent the  plaintiff  drove  up  to  the  place  in  the 
early  evening,  stepped  out  of  his  wagon  up- 
on the  pavement  and,  intending  to  go  to  the 
rear  of  the  wagon,  stepped  across  the  gutter 
with  his  left  foot,  and  followed  it  with  hia 
right  A  drizzling  rain  was  falling  at  the 
time,  and  freezing  as  it  fell,  which  made  the 
curbstone  slippery.  Plaintiff  failed  to  no- 
tice that  the  gutter  was  curbed  upon  both 
sides,  and  did  not  step  far  enough  to  clear  it 
with  his  right  foot,  but  planted  it  so  near  the 
edge,  that  It  slipped  from  the  curb  Into  the 
gutter  in  such  a  way  as  to  catch  and  become 
wedged,  so  that  In  falling  his  leg  was  broken. 

The  facts  of  the  case  were  undisputed,  and 
the  question  of  negligence  was,  therefore,  for 
the  court  to  decide.  The  trial  Judge  held 
that  the  city  was  not  bound  to  pave  the 
street,  or  put  in  curbs  in  any  particular  way; 
and,  as  there  was  neither  allegation  nor  proof 
of  any  negligence  in  the  way  in  which  the 
curbing  and  paving  was  done,  he  entered  a 
Judgment  of  nonsuit 
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We  do  not  find  any  evidence  tliat  there 
was  any  need  of  repair.  The  only  respect 
in  which  the  gutter  at  the  time  of  the  acci- 
dent differed  from  Its  condition  as  originally 
constructed  was  In  the  absence  of  the  plank 
cover,  and  this  was  no  longer  needed  to 
bridge  the  gutter  for  crossing  purposes  when 
the  property  ceased  to  be  used  for  stabling. 
That  left  it  simply  an  open  gutter,  and  as 
such  It  remained  for  years,  without  any  ill 
consequences,  and  apparently  without  pro- 
test or  complaint  upon  the  part  of  any  one. 
The  city  had  no  occasion  to  anticipate  danger 
to  the  public  from  the  maintenance  of  an 
open  gutter  at  that  point  Its  right  to  make 
use  of  that  form  of  construction  is  fully 
vindicated  in  Canavan  v.  Oil  City,  183  Pa. 
611,  38  Atl.  1096.  The  discretion  properly 
exercised  by  the  municipality  "is  not  to  be 
held  subject  to  the  verdicts  of  Juries." 
Homer  v.  Philadelphia,  104  Pa.  542,  64  Atl. 
390.  The  streets  of  a  city  cannot  be  main- 
tained at  a  dead  level.  There  must  be  some 
inequalities  and  offsets  here  and  there.  To 
hold  the  municipality  responsible  for  mis- 
steps or  slips  by  the  users  of  the  streets 
would  be  to  make  it  an  insurer.  As  was 
said  in  King  v.  Thompson,  87  Pa.  363,  30 
Am.  Rep.  364:  "Persons  using  public  streets 
ought  also  to  exercise  some  little  caution. 
Without  It  there  is  hardly  a  street  •  •  • 
where,  by  reason  of  some  slight  Inequality 
In  the  pavement,  a  trifling  hole,  or  a  loose 
stone,  the  passer-by  may  not  fall,  and  sus- 
tain injury."  In  the  present  case  the  acci- 
dent was  the  result  of  an  unfortunate  slip  by 
the  plaintiff.  In  consequence  of  his  failure 
to  step  entirely  across  the  gutter,  he  did  not 
secure  a  good  foothold  upon  the  ley  edge  of 
the  outer  curb,  and  his  foot  slipped  back  into 
the  gutter  at  an  angle  which  wedged  It  cross- 
wise in  the  10-inch  space.  If  he  had  slipped 
outwardly  from  the  inner  curb,  there  would 
have  been  no  suggestion  of  a  right  to  re- 
cover. As  it  was,  he  slipped  back  and  In- 
wardly from  the  outer  curb. 

We  think  the  learned  court  below  was  Jus- 
tified In  refusing  to  take  off  the  nonsuit. 
The  assignments  of  error  are  overruled,  and 
the  Judgment  is  affirmed. 


ORAT  T.   HOWBLIi. 

(Supreme  Court  of  Pennsylvania.     March  23, 

1903.) 

CONTRACT— ACTION    FOR   BREACH— DAMAGBS— 
AUTHORITY  OF  ATTORNEY. 

1.  Damajfes  iu  an  action  for  breach  of  parol 
contract  for  the  sale  of  land  are  limited  to  the 
purchase  money  paid  and  expenses  incurred, 
and  no  recovery  can  be  had  for  the  loss  of  the 
profits. 

2.  An  attorney  is  without  authority  to  com- 
promise an  action,  or  to  accept  land  instead  of 
mouey  in  sati^action  of  a  judgment. 

3.  An  attorney  has  no  authority  to  authorize 
the  sale  of  his  client's  laud  in  payment  for 
services  to  be  rendered. 

'   f  J.  See  Attorney  and  Client,  voL  I,  Cent.  DIs.  tt 
WO,  208. 


Appeal  from  Court  of  Common  Pleas,  Pbll- 
adelpbia  County;  FInletter,  Judge. 

Action  by  Mabel  Ella  Gray  against  LilUan 
B.  Howell.  From  an  order  refusing  to  take 
off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

The  statement  of  claim  set  out  an  agree- 
ment between  the  plaintiff  and  defendant  by 
which  the  latter  agreed  in  pared  to  execnte 
a  release  of  dower  in  a  property  owned  by 
the  plaintiff  if  the  plaintiff  would  assist  the 
defendant  in  obtaining  testimony  adverse  to 
certain  claims  made  against  the  estate  of  the 
defendant's  late  husband.  PlalntifTs  counsel 
made  the  following  offer:  "I  offer  to  prove 
by  Mr.  Kern,  to  be  followed  np  by  other 
proof,  that  Mr.  Bernard  Gilpin  was  counsel 
for  the  defendant;  that  Mr.  Gilpin  agreed 
with  the  witness  Mr.  Kern,  In  pursuance  of 
a  written  undertaking  on  the  part  of  Mr. 
Kern  on  behalf  of  his  daughter,  Mrs.  Gray, 
the  plaintiff,  that  Mrs.  Howell  (she  then  was), 
the  widow  of  William  H.  Kern,  would  exe- 
cute that  release  of  dower  In  the  property, 
210  North  Thirty-Slrth  street,  If  Mr.  Kem 
would  undertake  to  aid  in  procuring  the  tes- 
timony relating  to  various  suits  brought 
against  William  H.  Kem,  or  his  estate,  on 
claims  connected  with  the  William  H.  Baeder 
Glue  Company  or  himself;  that  subsequently 
to  the  offer,  Mr.  Bernard  Gilpin  having  ac- 
cepted the  undertaking  on  the  part  of  Mr. 
Kem,  prepared.  In  pursuance  of  the  contract, 
a  release  of  dower;  that  Mr.  Kem  carried 
out  his  agreement  on  behalf  of  Mrs.  Gray 
by  obtaining  the  testimony  which  was  sought 
for;  and  that  subsequently  Mrs.  Howell,  for- 
merly Mrs.  Kem,  the  widow,  declined  to  ex- 
ecute the  release.  That  Is  my  offer." .  Offer 
overraled.    Exception. 

Argued  before  MITCHELL,  DEAN.  PELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

N.  Dubois  Miller,  for  appellant  William 
H.  Stakke,  for  appellee. 

FELL,  3.  The  nonsuit  entered  at  the  trial 
cannot  be  sustained  on  the  ground  that  the 
contract  for  the  release  of  the  defendant's 
dower  In  her  husband's  estate  was  not  in  writ- 
ing. An  action  may  be  maintained  for  the 
breach  of  a  parol  contract  for  the  sale  of  land, 
but  damages  in  such  an  action  are  limited  to 
the  recovery  of  the  purchase  money  paid,  or 
the  value  of  the  consideration  given,  and  the 
expenses  Incurred,  and  do  not  include  the  loss 
of  the  bargain.  Dumars  v.  Miller,  34  Pa.  319. 
The  plaintiff's  case  was,  however,  fatally  de- 
fective for  want  of  proof  of  the  authority  of 
the  alleged  agent  of  the  defendant  to  make 
the  contract.  Of  this  there  was  no  evidence, 
nor  offer  of  evidence.  The  offer  was  to  show 
that  the  attorney  of  the  defendant  verbally 
agreed  to  sell  her  dower  Interest  In  consider- 
ation of  services  to  be  rendered  by  the  plain- 
tiff in  procuring  testimony  to  enable  her  to  de- 
fend an  action  against  her  husband's  estate, 
and  his  power  to  bind  her  rested  wholly  on 
bis  presumed  authority  as  an  attorney  at  law. 
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-Such  an  agreonent,  If  made,  was  not  within 
the  scope  of 'the  authority  of  an  attorney. 
The  implied  authority  of  an  attorney  at  law 
In  this  state  Is  very  broad  as  to  those  things 
which  arise  In  the  regular  course  of  litigation 
and  pertain  to  the  conduct  of  an  action,  but 
be  Is  without  authority  to  compromise  an  ac- 
tion or  to  accept  land  Instead  of  money  in 
satisfaction  of  a  Judgment.  Huston  t.  Mltch- 
dl,  14  Serg.  &  R.  307, 16  Am.  Dec.  506;  Dodds 
▼.  Dodds,  9  Pa.  816;  Klsslck  ▼.  Hunter,  184 
Pa.  174,  88  Atl.  83.  His  authority  cannot, 
by  Implication,  be  extended  to  authorize  the 
sale  of  his  client's  land  in  payment  for  serr- 
lees  to  be  rendered. 

The  Judgment  is  affirmed. 


.    BVAN8  et  nx.  T.  CITT  OF  PHILADEL- 
PHIA. 

(Supreme  Court  of  PennsylTanla.     March  23, 
1903.) 

MUNICIPAI.  CORPORATIONS— INJURY  TO  PK- 
DBSTRIAN— CONTRIBUTORY  NEGLIQENCB. 
1.  Where  a  wife  goes  for  pro  visions  to  the 
grocery,  she  is  not  chargeable  with  coutriba- 
tory  negligence  in  keeping  ou  au  icy  pavement, 
where  she  could  not  have  reached  the  store 
without  passing  over  ice  and  without  encoun- 
tering danger  of  the  same  character  in  any 
direction. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County;  Davis,  Judge. 

Action  by  George  W.  Evans  and  Sarah  E. 
Evans  against  the  city  of  Philadelphia.  From 
an  order  refusing  to  take  off  a  nonsuit,  plain- 
tiffs appeal.     Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BUOWN,  MESTREZAT,  and  POTTER,  JJ. 

James  H.  Toung,  for  appellants.  Rotiert 
Brannan  and  John  L.  Kinsey,  for  appellee. 

BROWN,  J.  Sarah  E.  Evans,  the  plaintiff 
below,  lived  at  406  Dickinson  street.  In  the 
city  of  Philadelphia.  At  the  southwest  cor- 
ner of  that  street  and  Fourth  there  was  a 
grocery  store,  and  between  it  and  the  home 
of  plaintiff  an  alley  ran  north  and  south,  In 
which  there  was  a  drain  carrying  off  water 
from  the  properties  fronting  on  Fourth  street. 
-On  February  22,  1901,  the  day  the  plaintiff 
fell  and  was  Injured,  and  for  some  time  pre- 
Tloos,  this  drain  had  been  clogged  with  ice, 
which  extended  out  over  the  sidewalk  on  the 
sooth  side  of  Dickinson  street,  and  out  Into 
the  street  as  far  as  the  car  tracks.  A  rldge 
of  Ice  extended  from  the  building  line  to  the 
curb,  and  from  the  curb  to  the  car  tracks. 
About  4  o'clock  in  the  afternoon  the  plaintiff 
went  from  her  home  to  the  grocery  store, 
passing  safely  over  the  Ice  on  the  pavement; 
bat  on  her-  return  She  slipped  and  fell,  bu» 
talnlng  the  Injuries  for  which  she  Is  now  seek- 
ing compensation.  There  was  ample  evidence 
of  the  city's  negligence  In  allowing  the  slde- 

J'  1.  Sea  Hunielval  Corpontloiu,  vol.  W,  Cent.  Dig. 


walk  to  remain  In  Its  dangerous  condition; 
and.  In  directing  a  Judgment  of  nonsuit,  the 
learned  trial  Judge,  though  not  assigning  any 
reason  fw  doing  so  or  for  refusing  to  take  It 
off— as  Is  too  frequently  the  case  with  some 
courts— manifestly  regarded  the  plaintiff  as 
guilty  of  contributory  negUgence.  Questions 
which  he  asked  Indicate  that  he  felt  there 
was  a  safer  way  of  going  to  and  returning 
from  the  store,  which  the  plaintiff  ought  to 
have  taken;  but,  even  If  there  was  such  a 
way,  it  is  clear,  from  the  testimony  of  the 
four  witnesses  called,  that  It  was  for  the 
Jury,  and  not  for  the  court,  to  pass  upon  the 
plaintiff's  negligence.  The  danger  was  man- 
ifest, and  it  was  the  duty  of  the  plaintiff  to 
have  avoided  it.  If  she  could  have  done  so  by 
the  exercise  of  proper  care  under  the  circum- 
stances, which  would  have  been  to  take  a  safe 
way  to  the  store,  if  one  existed.  If  die  could 
have  avoided  the  danger  on  the  pavement  by 
going  out  Into  the  street  beyond  the  car 
tracks,  or  even  crossing  over  to  the  other  side 
and  then  recrosslng  to  the  store,  it  was  her 
I  duty  to  do  so.  City  of  Brie  v.  Maglll,  101  Pa. 
;  616,  47  Am.  Rep.  739;  Fleming  v.  City  of 
:  Lock  Haven,  15  Wkiy.  Notes  Cas.  216.  But 
no  matter  where  she  turned,  there  was  no 
safe  path  for  her.  Ice  was  around  and  about 
her  on  every  side,  and,  though  the  danger 
might  have  differed  In  degree,  she  was  bound 
to  encounter  the  same  kind  wherever  she 
turned.  Whether  she  went  directly  to  the 
store,  or  crossed  over  to  the  other  side  of  the 
street,  or  even  went  around  a  square  through 
Greenwich  street,  which  was  south  of  and 
parallel  to  Dickinson  street,  she  could  not 
have  reached  the  store  without  passing  over 
Ice,  and  without  encountering  the  same  dan- 
ger that  was  before  her'  on  the  sidewalk. 
j  From  her  testimony  we  extract  the  follow- 
<  Ing:  "Q.  Mrs.  Evans,  supposing  you  had  gone 
out  on  the  street  In  order  to  avoid  the  ice 
I  at  the  alley,  and  gone  In  the  car  track,  could 
you  have  gotten  to  the  store  at  Fourth  and 
Dickinson  without  going  over  Ice?  A.  No,  Bii. 
Q.  Could  you  have  gone  around  up  Dickin- 
son and  down  Fifth  and  around  Greenwich? 
A.  I  would  have  had  to  go  over  Ice  to  get 
around  there.  Q.  If  you  had  gone  up  Dick- 
inson to  Fifth  and  to  Tasker,  would  yon  have 
gone  over  ice?  A.  Yes,  sir.  •  •  •  Q. 
Where  was  that  Ice?  A.  All  right  around  the 
store;  right  around  the  curb  before  you  come 
to  the  store.  Q.  Around  the  curb  where?  A. 
Right  near  the  store.  Q.  At  the  comer  of 
Fourth  and  Dickinson?  A.  Yes,  sir.  *  •  * 
Q.  Now,  then,  what  was  the  condition  of 
Dickinson  street,  on  the  north  side,  where 
you  say  there  was  only  snow?  I  mean  going 
down  over  the  crossing  of  Fourth  street  on 
the  north  side  of  Dickinson.  A.  There  was 
ice  all  along  there  at  that  time.  Q.  Ice 
where?  A.  All  along  on  Fourth  street  Q. 
Was  the  crossing  at  Fourth  street  covered  with 
Ice?  A.  Yes,  sir.  *  *  •  Q.  There  was 
no  possible  way  for  you  to  have  gone  around 
on  the  north  side  of  Dickinson  street,  crossing 
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Fourth  and  going  to  tbat  store,  without  going 
over  Ice?  A.  No,  sir;  not  without  going  over 
ice.  Q.  Was  there  a  continuous  lot  of  ice 
from  the  time  it  left  that  alley,  where  the 
accident  occurred,  extending  over  the  pave- 
ment down  to  the  gutter  and  down  to  Fourth 
and  down  to  Greenwich?  A.  Yes,  sir."  Har- 
ry F.  Wllgus  testified  as  follows:  "Q.  If  she 
had  gone  out  In  the  street  from  her  house  on 
Dickinson  street,  and  avoided  the  Ice  which 
went  to  the  car  track,  and  gone  around  and 
tried  to  reach  your  store  hy  any  means,  could 
she  have  done  so  without  going  over  ice  equal- 
ly as  dangerous?  A.  No,  sir.  Q.  She  would 
have  had  to  cross  over  Ice?  A.  She  could 
not  go  there  without  crossing  ice,  no  matter 
what  direction  she  would  go.  Q.  She  would 
have  crossed  Ice  equally  dangerous?  A.  Tes, 
sir.  *  *  •  Q.  What  was  the  condition  of 
the  crossing  leading  over  Fourth  street  from 
your  store  to  the  east  side  ot  Fourth  street? 
A.  There  was  ice  around  there,  too.  There 
was  Ice  there  down  to  Greenwich  on  that 
gutter."  Ida  M.  Bowen  was  asked:  "Q.  If 
Mrs.  Bvans  had  gone  out  in  the  street  from 
her  house,  and  had  gone  onto  the  other  side, 
as  you  have  heard  described  there  was  snow 
at  that  time,  could  she  have  regained  the  side- 
walk at  Fourth  and  Dlcldnson  without  pass- 
ing over  ice  which  was  equally  dangerous? 
A.  I  hardly  think  so."  And  the  same  witness 
further  testified:  "Q.  There  was  no  way  of 
getting  from  her  house  to  the  grocery  store 
at  Fourth  street  unless  she  went  a  square  out 
of  her  way,  and  then,  you  think,  she  would 
meet  the  same  conditions?  A.  Yes,  sir." 
There  is  nothing  in  the  testimony  of  Fred- 
erick J.  Rudllnger,  the  last  witness  called  by 
the  plalntlfF,  to  show  that  on  the  day  of  the 
accident  there  was  a  safe  route  that  she  might 
liave  taken;  for  even  he  admits  she  would 
have  encountered  ice  in  taking  any  other 
route,  though  perhaps  not  in  the  same  quan- 
tity or  so  slippery  as  at  the  alley. 

To  relieve  herself  from  the  Imputation  of 
contributory  negligence,  the  plaintiff  was  not 
required,  with  danger  around  her  on  all  sides, 
to  select  from  all  tlie  dangerous  paths  the 
one  which  she  ought  to  have  Icnown  was  the 
least  so.  Nothing  more  was  required  of  her 
than  ordinary  care,  and  whether  she  had  ex- 
ercised It,  under  the  circumstances,  by  go- 
ing over  the  pavement  from  the  store  to  her 
home,  Instead  of  by  some  other  route,  on 
which  there  was  the  same  danger,  differing 
only  in  degree,  was  for  the  Jury.  Nor  was 
she  bound  to  remain  in  her  house  because 
the  city,  by  its  negligence,  had  made  it  dan- 
gerous for  her  to  go  out  on  the  street  in 
search  of  recreation  and  pleasure,  or  when 
called  to  do  so  by  duty.  'It  is  not  the  law 
that  a  resident  in  a  city  must  remain  con- 
tinuously on  his  property,  when  the  city  gross- 
ly neglects  the  repair  of  Its  streets,  under 
pain  that  If  he  ventures  on  the  streets  or 
walks,  and  suffers  Injury  resulting  from  the 
city's  default,  he  can  recover  nothing."    City 


of  Altoona  T.  Lotz,  114  Pa.  238,  7  Atl.  240, 
60  Am.  Bep.  346.  In  this  case  the  plaintiff, 
aa  the  housevrlfe,  went  to  her  grocer  for  pro- 
visions for  her  family;  and,  under  the  tes- 
timony to  wtdch  attention  has  been  called, 
the  court  could  not,  as  a  matter  of  law,  have 
pronounced  h^  negligent  for  having  kept  to 
the  pavement ' 

Judgment  reversed  and  procedendo  award- 
ed. 


MIHIiBAUEB  et  aL  v.  INFANTRY  00BP8 

OF  STATB  FENGIBLBS  et  al. 

(Supreme  Court  of  Penusylvauia.     March  23, 

1903.) 

CORPORATIONS— LBASB—PAHTIKS. 
1.  An  nnincorporated  miliary  t>ody  had  ■ 
membership  and  purposes  similar  to,  and  near- 
ly identical  with,  an  Incorporated  dvil  body. 
A  lease  was  made  by  a  city  to  the  corporation, 
which  was  executed  on  its  part  by  the  presi- 
dent and  secretary  of  the  corporatiou,  and 
sealed  with  the  corporate  seal,  giving  exclusive 
possession  of  an  armory  in  the  city  of  Phila- 
delphia. These  officers  were  also  officers  of 
the  military  organization.  The  unincorporated 
military  body  was  thereafter  attached  to  a  reg- 
iment of  the  National  Guards  of  Pennsylvania. 
Held,  that  the  lease  would  l>e  sastaiued  in  fa- 
vor of  the  corporation;  it  having  l>ee&  recog- 
nized by  the  city  for  18  years,  and  the  evident 
intent  having  been  to  lease  to  it. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County;   McCarthy,  Jndge. 

Bill  by  J.  Harry  Mihlbauer  and  others 
against  the  Infantry  Corps  of  State  Fencibles 
and  others.  Decree  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

The  court  below  found  the  facts  to  be  as 
follows: 

"(1)  In  1818  was  formed  a  military  body 
named  the  Infantry  Corps,  State  Fenclbies. 
It  consisted  of  one  company  of  Infantry, 
commanded  by  a  captain  and  other  company 
officers. 

"(2)  On  March  11,  1876,  a  charter  veas 
granted  incorporating  the  'Infantry  Corps  of 
State  Fencibles.'  The  purposes  ot  the  cor- 
poration, as  expressed  In  the  charter,  are  to 
aid  and  benefit  Its  memliers  and  to  secure 
their  proficiency  In  the  military  science  and 
for  social  enjoyments.'  The  members  of  the 
corporation  were,  first  and  principally,  active 
memtters,  who  were  the  members  of  the  mili- 
tary body;  secondly,  contributing  members, 
who  were  not  members  of  the  military  body; 
and,  thirdly,  honorary  members. 

"(3)  In  1878,  under  authority  from  the 
commonwealth,  the  corps  recruited  three  ad- 
ditional companies,  and  thereafter  was  known 
as  the  'Infantry  Battalion  of  State  Fend- 
blefl.'  The  organimtlon  then  consisted  of 
four  companies  of  infantry,  designated  as 
'Company  A,'  'Company  B,'  'Company  C 
and  'Company  D,'  respectively;  each  com- 
pany being  commanded  by  Its  captain  and 
other  company  officers,  and  the  whole  bat- 
talion being  under  command  ct  a  major,  and 
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pomeBslDg  a  staff  of  offlcera,  commissloiied 
and  Doucommlssloned. 

"(4)  At  tbe  time  of  or  shortly  after  the 
formation  of  the  battalion,  a  mistake  arose 
as  to  the  name  of  the  corporation,  wliich  be- 
came Inveterate,  and  has  been  perpetuated 
to  the  present  time.  The  word  'Battalion' 
was  substituted  for  'Corps'  In  the  name  of 
the  corporation,  which  was  thereafter  known, 
as  well  to  Its  members  as  to  the  community 
In  general,  by  the  erroneous  designation  of— 
'Infantry  Battalion  of  State  Fencibles.'  This 
substitution  appears  In  the  seal  of  the  cor- 
poration, in  the  book  printed  by  the  corpora- 
tion and  offered  in  evidence,  containing  a 
copy  of  the  charter,  in  the  by-laws  printed 
In  the  same  volume,  In  the  bonds  issued  by 
the  corporation,  and  in  the  bill  and  answer  In 
this  case,  as  originally  filed. 

"(5)  There  was  not  only  confusion  of  the 
names  of  the  two  bodies,  but  a  confounding 
of  their  Identity,  so  that  the  field,  staff,  non- 
commissioned staff,  and  company  ofHcera  of 
the  military  body,  under  the  designation  of 
'Board  of  Officers  of  the  State  Fencibles  Bat- 
talion,' assumed  to  act  as  the  corporate  body, 
enacted  by-laws,  elected  ofllcers,  held  meet- 
ings, and  generally  conducted  the  business  of 
the  corporation. 

"(6)  On  June  16,  1888,  was  approved  an 
ordinance  passed  by  the  select  and  common 
councils  of  the  dty  of  Philadelphia,  authoris- 
ing the  commissioner  of  markets  and  city 
property  to  demise  to  the  'Infantry  Battalion 
of  State  Fencibles,  National  Guard  of  Penn- 
sylvania,' the  city  armory  for  ten  years,  at  a 
nominal  rental,  with  privilege  of  extending 
the  lease  for  ten  years  additional,  and  the 
proviso  that  the  bnlldlng  should  not  be  used 
'for  other  than  military  purposes.' 

"(7)  On  October  1,  1884,  a  lease  In  writing 
was  executed  between  the  dty  of  Philadel- 
phia and  the  'Infantry  Corps  of  State  Fen- 
cibles, National  Guard  of  Pennsylvania,  a 
body  corporate  of  the  state  of  Pennsylvania,' 
reciting  the  aforementioned  ordinance,  and 
demising  the  city  armory  to  the  said  'Infan- 
try Corps  of  State  Fencibles*  for  the  term 
and  rental  and  with  the  privileges  and  re- 
trictions  set  forth  in  the  ordinance.  On  be- 
half of  the  lessee,  this  Instrument  was  signed 
by  John  W.  Ryan,  president,  and  Charles 
Berger,  secretary,  of  the  corporation,  and  It 
was  sealed  with  the  corporate  seal.  John  W. 
Ryan  at  that  time  was  also  major  of  the  bat- 
talion. 

"(8)  Upon  the  execution  of  the  lease  the 
battalion  and  the  corporation  took  possession 
of  the  armory,  and  have  ever  since  occupied 
and  nsed  it— the  battalion,  for  drill,  for  stor- 
age of  arms  and  equipments,  as  headquarters, 
and  for  other  military  purposes;  the  corpora- 
tion, for  meetings  and  transaction  of  cor- 
porate business. 

"(9)  On  May  1,  1900,  general  orders  No.  17 
Issued  from  headquarters  National  Guard  of 
Pennsylvania.    It  begins: 

"'I.  The  following  assignment  of  com- 
54  A.— 49% 


panles  of  the  State  Fencibles  Battalion  In- 
fantry, Is  hereby  made:  Company  A,  State 
Fencibles  Battalion  Infantry,  Philadelphia, 
Captain  Frederick  G.  Zeh,  to  be  Company  K, 
Stzth  Regiment  Infantry.' 

"In  three  succeeding  paragraphs  It  makes 
the  like  asslgnipents  of  Companies  B,  O,  and 
D  to  be  Companies  M,  L,  and  B,  Sixth  Regi- 
ment, respectively.  It  then  directs  com- 
manding officers  to  rex>ort  to  commanding 
officer  of  the  Sixth  Regiment,  and  continues: 

"  'II.  Commanding  officers  of  former  com- 
panies of  State  Fencibles  Battalion  Infantry 
win  Immediately  return  cap  ornaments  to 
State  Arsenal,  Harrisburg,  accompanied  by 
proper  Invoice,  and  forward  requisition 
through  channels  for  supply  of  cap  orna- 
ments, with  regimental  number  and  new 
company  letter.' 

"This  order  did  not  assign  the  command- 
ing officer  of  the  battalion  or  the  staff  offi- 
cers, commissioned  and  noncommissioned. 

"(10)  A  large  majority  of  the  members  of 
the  battalion  (being  nearly  three-fourths  of 
the  whole  number)  were  dissatisfied  with  gen- 
eral order  No.  17,  and  resigned,  refusing  to 
obey  it.  Among  the  number  was  the  com- 
manding officer  of  Company  A.  After  his 
resignation,  the  members  of  Company  A  who 
continued  in  the  command  and  obeyed  the 
general  order,  becoming  thereby  Company  K. 
Sixth  Regiment  Infantry,  elected  the  plaintiff. 
Mlhlbauer,  to  be  their  commanding  officer, 
and  be  was  afterward  commissioned  as  cap- 
tain of  Company  E,  Sixth  Regiment.  Mlhl- 
bauer was  formerly  commanding  officer  of 
Company  A  of  the  State  Fencibles  Battalion. 
I  but  he  resigned  in  1894,  and  had  not  since 
been  connected  with  the  organization. 

"(11)  The  four  companies  assigned  by  gen- 
eral order  No.  17,  and  thereby  designated  as 
Companies  E,  M,  L,  and  E,  Sixth  Regiment 
Infantry,  respectively,  were,  after  assignment, 
organized  Into  a  new  battalion,  designated  as 
the  Third  Battalion,  Sixth  Regiment;  and 
Major  liumb,  a  member  of  the  Sixth  Regi- 
ment, was  assigned  to  command  the  new  bat- 
talion. 

"(12)  After  May  1,  1900,  the  members  of 
the  Infantry  Battalion  of  State  Fencibles  who 
resigned  renewed  thetr  organization  in  four 
companies,  with  the  old  letter  designations, 
'A,'  'B,'  'C,'  and  'D,'  respectively,  and  renew- 
ed also  the  battalion  organization  under  the 
old  commanding  officer  and  under  the  old 
name  of  'Infantry  Battalion,  State  Fencibles'; 
dropping,  however,  the  addition  of  'National 
Guard  of  Pennsylvania,'  which  had  been  used 
formerly  as  part  of  the  designation  of  the 
military  body.  The  organization  now  mus- 
ters 185  officers  and  men.  It  Is  not  connected 
in  any  way  with  the  National  Guard.  One  of 
the  companies  has  had  several  drills  at  the 
armory,  but  the  four  companies  of  the  Sixth 
Regiment  have  continued  to  use  and  occupy 
the  building  with  their  company  and  bat- 
talion drills,  so  that  all  the  nights  of  the 
week  are  engaged  by  them,  and  the  State 
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Fenclbles  Battalion  have  found  It  impossible 
to  drill  there  under  tbe  present  condition  of 
alfoirs.  Tbe  companies  assigned  to  tbe  Slxtb 
Beglment  bave  continued  to  use  the  armory 
since  their  assignment  in  much  the  same 
way  as  before,  and  the  evidence  does  not  sus- 
talu  tbe  averments  of  tbe  bill  that  the  plain- 
tiffs bave  been  excluded  from  the  armory,  or 
Interfered  with  In  the  use  of  It  for  military 
purposes.  On  tbe  contrary,  it  appears  tliat 
they  have  materially  interfered  with  the  use 
of  the  building  for  military  purposes  by  the 
military  body  adhering  to  and  maintained  by 
the  corporation,  and  that  they  have  been 
treated,  notwithstanding  tills,  with  commenda- 
ble forbearance. 

"(13)  In  December,  1900,  the  plaintiffs,  or 
some  of  them,  with  their  associates,  caused 
an  application  to  be  made  to  dty  councils  for 
the  passage  of  an  ordinance  to  revoke  the  ex- 
isting lease  of  tbe  city  armory,  and  to  author- 
ize a  new  lease  of  tbe  same  to  be  made,  grant- 
ing the  use  of  It  to  the  Sixth  Regiment.  Tbe 
bill  being  referred  to  the  joint  committee  on 
dty  property,  several  bearings  were  had  l)e- 
fore  that  committee,  which  reixirted  the  bill 
to  councils  with  a  negative  recommendation; 
and,  after  discussion  in  councils  pro  and  con, 
tbe  report  of  tbe  committee  was  adopted,  and 
tbe  ordinance  failed  to  pass. 

"(14)  Since  May  1,  1900,  neither  tbe  platai- 
tlffa,  nor  those  on  behalf  of  whom  they  sue, 
bave.  either  individually  or  collectively,  made 
any  contribution  whatever  for  tbe  payment 
of  tbe  rent  and  cost  of  maintenance  of  the 
dty  armory." 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Leonl  Mellck  and  Samuel  F.  CHevenger,  for 
appellants.  Emanuel  Furth,  Jacob  Singer, 
and  George  S.  Orabam,  for  appellees. 

FELL,  J.  The  bill  In  this  case  was  filed 
by  the  captains  of  four  companies  that  now 
constitute  the  Third  Battalion  of  the  Sixth 
Regiment,  National  Ouards  of  Pennsylvania, 
to  establish  the  right  of  the  battalion  to  the 
exclusive  possession  of  an  armory  leased  by 
tbe  dty  of  Philadelphia.  Tbe  lease  was  made 
In  1884  to  "the  Infantry  Corps  of  State  Fen- 
clbles,  National  Guard  of  Pennsylvania,  a 
body  corporate  of  tbe  state  of  Pennsylvania." 
The  corporation  was  chartered  In  1876  for  the 
purpose  of  aiding  and  benefiting  its  members, 
of  securing'  their  proficiency  in  military 
science,  and  for  social  enjoyment  Most  of 
Its  members  were  members,  also,  of  an  inde- 
pendent military  company,  which  was  orig- 
inally formed  hi  1813,  bnt  all  of  them  were 
not  Three  additional  companies  were  re- 
cruited In  1878,  and  a  battalion  formed,  which 
was  known  as  the  "Infantry  Battalion  of 
State  Fenclblea"  From  that  time  the  man- 
agement of  the  civil  and  military  bodies  was 
practically  in  the  same  hands,  and  the  word 
"Battalion"  was  substituted  for  "Corps"  in 
speaking  of  the  corporation.    Tbe  finding  of 


fkct  is  that  "there  was  *not  only  a  confusion 
of  the  names  of  the  two  ttodies,  bat  a  con- 
founding of  their  identity,  so  that  the  field, 
staff,  noncommissioned  staff,  and  company  of- 
ficers of  tbe  military  body,  imder  tbe  desig- 
nation of  "Board  of  Oflicers  of  the  State  Fenci- 
bles  Battalion,'  assumed  to  act  as  tbe  car- 
porate  body,  enacted  by-laws,  elected  officers, 
held  meetings,  and  generally  conducted  tbe 
business  of  the  corporation."  As  tbe  mem- 
berships and  Interests  of  the  two  bodies  were 
nearly  identical,  there  was  no  occasion  to  dis- 
tinguish them  until  in  1900,  when  the  fonr 
companies  were  assigned  to  the  Sixth  Regi- 
ment. Tbe  order  assigning  these  companies 
did  not  include  the  commanding  officer  of  the 
battalion  and  bis  staff.  These  officers,  with 
some  of  the  company  officers  who  resigned 
after  the  transfer,  formed  new  companies; 
and  thus  there  became  two  bodies  with  antag- 
onistic Interests,  each  claiming  the  right  of 
possession  of  the  armory.  The  ordinance  of 
councils  authorizing  tbe  lease  was  passed  In 
1883,  at  which  time  tbe  dvll  and  military  bod- 
ies were  both  known  as  tbe  "Battalion."  It  di- 
rected a  lease  to  be  made  to  "the  Infantry  Bat- 
talion of  State  Fendbles,  National  Guard  of 
Pennsylvania."  The  lease  was  in  fact  made 
to  "the  Infantry  Corps  of  State  Fendbles  of 
the  National  Guard  of  Pennsylvania,  a  body 
corporate  of  the  state  of  Pennsylvania."  Ap- 
parently, this  change  was  made  by  tbe  dty 
solicitor  when  be  drew  the  lease.  Tbe  lease 
was  executed  on  the  part  of  the  lessee  by 
the  president  and  secretary  of  the  corporation, 
and  was  sealed  with  the  corporate  seal. 
These  officers  were  also  officers  of  tbe  bat- 
talion, but  they  executed  the  lease  in  theb* 
official  capacity  as  officers  of  the  corporatioD: 
thus  clearly  drawing  the  distinction  between 
tbe  two  bodies,  and  designating  tbe  one 
which  was  to  I>ecome  the  lessee.  Tbe  dty 
for  IS  years  has  recognized  tbe  validity  of 
ttie  lease,  and,  on  application,  has  refused  to 
terminate  it  and  to  authorize  a  new  lease  to 
tbe  four  companies.  These  facts  and  others 
established  at  the  bearing  fully  sustain  the 
finding  by  tbe  court  that  tbe  intention  was 
to  lease  to  tbe  Incorporated  dvll  body,  and 
not  the  unincorporated  military  body.  This 
finding  is  conclusive  of  the  rights  of  the  par- 
ties. 

The  decree  it  affirmed  at  tbe  coat  of  flie 
appdlanta 


WIEDER  V.  BETHLEHEM  STEEL  (X). 

(Supreme  CV>art  of  Pennsylvania.     March  23, 

1903.) 

INJORY  TO  EMPLOTfi-PARTT  LIABU. 
1.  Plaintiff  was  injured  while  in  the  employ 
of  an  iron  company.  After  the  injury  the  iron 
company  leased  its  property  to  a  steel  company, 
which  made  formal  announcement  of  snch  fact. 
and  that  the  officers  and  employ^  of  the  iroo 
company  would  be  continued  with  the  steel 
company.  The  lease,  which  was  recorded,  pro- 
vided that  the  transfer  shouid  be  regarded  aa 
taking  effect  prior  to  the  date  of  the  accident, 
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and  that  aU  bnsineas  transacted  bj'  th«  Iron 
company  after  such  date  should  be  for  the  use 
and  on  account  of  the  steel  company.  Beld, 
that  an  action  against  the  steel  company  for 
the  injuries  receiTed  would  not  lie. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County;    Biddle,  Judge. 

Action  by  Frank  H.  Wleder  against  the 
Bethlehem  Steel  Company.  Judgment  of  non- 
suit and  plaintiff  appeals.    Affirmed. 

At  the  trial,  plaintiff  was  asked  this  ques- 
tion: "Q.  Very  well.  I  will  change  the  form 
of  the  question.  When  did  your  employment 
by  the  Betlilehem  Iron  Company  cease,  and 
yon  become  an  employ^  of  the  Bethlehem 
Steel  Company?  A.  On  the  last  day  of  April, 
1S!)9.  I  ceased  to  be  employed  by  the  Bethle- 
hem Iron  Company,  and  on  the  Ist  day  of 
May,  1809,  I  went  into  the  employment  of  the 
Bethlehem  Steel  Company,  by  reason  of  a 
lease.  Mr.  Johnson:  I  ask  that  that  shall  be 
stricken  out.  He  saya  that  on  the  last  of 
April  he  went  out  of  the  employ  of  one  com- 
pany, apd  went  into  the  employ  of  another 
one,  by  reason  of  a  lease.  I  ask  that  that 
statement  slftdl  be  stricken  out,  because  the 
witness  cannot  testify  as  to  that.  The  Cdurt: 
No;  be  cannot  testify  as  to  that  (Defend- 
ant's motion  allowed.  E^zceptlon.)  Q.  Do 
you  know  that  you  were  transferred  as  an 
employe  by  the  Bethlehem  Iron  Company  to 
the  Bethlehem  Steel  Company  in  any  way 
outside  of  the  lease?  A.  Yes,  sir.  I  knew 
it  before  the  timo  came.  I  knew  It  before  the 
1st  day  of  May  that  I  was  going  over,  be- 
cause all  the  papers  of  Bethlehem  announced 
it  Mr.  Johnson:  I  ask  that  that  be  stricken 
out  The  Court:  Motion  allowed.  (Exception.) 
Q.  What  date  do  you  refer  to?  A.  The  1st 
of  May— the  day  that  the  papers  announced 
that  the  change  would  take  place.  Mr.  John- 
son: I  ask  that  that  be  stricken  out  (Motion 
allowed.)  Q.  On  what  date  did  the  change 
take  place?  A.  May  1,  1889.  Q.  What  oth- 
er evidence  did  you  see?  A.  I  saw  the  names 
on  the  locomotives  changed  from  the  Bethle- 
hem Iron  to  that  of  the  Bethlehem  Steel  (Com- 
pany. Mr.  Johnson:  I  object  to  the  ques- 
tion, 'What  date  did  the  change  take  place?' 
and  ask  that  the  answer  be  stricken  out  Mo- 
tl(Hi  allowed.  (Exception.)  Q.  Were  the 
names  on  anything  about  these  works  chang- 
ed about  the  Ist  of  May,  1899,  for  the  first 
time,  to  Indicate  to  you  that  there  was  a 
change  of  employer?  Objected  to  by  Blr. 
Johnson.    (Objection  sustained.    Exception.)" 

The  court  entered  a  compulsory  nonsuit, 
which  it  subsequently  refused  to  take  off. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BKOWN,  MESTKBZAT,  and  POTTER,  JJ. 

George  Demmlng,  for  appellant  John  O. 
Johnson  and  W.  B.  Doster,  for  appellee. 

POTTER,  J.  The  plaintiff  In  this  case  was 
employed  for  several  years  by  the  Bethlehem 
Iron  Company,  at  Its  works  In  the  borough 
of  South  Bethlehem.  In  the  spring  of  1899 
an  impression  became  current  in  that  com- 


munity that  on  or  about  May  Ist  the  plant 
of  the  Bethlehem  Iron  Company  and  the  con- 
trol and  operation  of  its  works  would  pass 
Into  the  hands  of  another  corporation,  to  be 
known  as  the  Bethlehem  Steel  Company.  The 
plaintiff  never  received  any  definite  notice 
as  to  any  such  change  upon  the  part  of  bis 
employer,  but  was  under  the  prevalent  Im- 
pression in  that  regard.  He  met  with  an  ac- 
cident upon  May  17,  1899,  which  he  alleged 
was  due  to  the  negligence  of  his  employer; 
and,  under  the  belief  that  he  was  at  the  time 
of  the  accident  In  the  employ  of  the  Bethle- 
hem Steel  Company,  he  brought  this  action 
against  it  to  recover  damages  for  his  injury. 
At  the  trial  the  plaintiff  offered  in  evidence 
a  certified  copy  of  the  lease  between  the  Beth- 
lehem Iron  Company  and  the  Bethlehem  Steel 
Company,  dated  May  2S,  1899,  but  not  execut- 
ed or  acknowledged  until  June  24  and  Jime 
2U,  1899.  At  the  close  of  the  plaintifTs  tes- 
timony the  trial  judge  held  that  the  terms  of 
the  lease  were  controlling  as  to  the  date  of  the 
transfer  between  the  two  companies,  and 
that  from  the  lease  Itself  and  the  evidence 
in  the  case,  it  appeared  that  on  May  17,  1899, 
there  had  been  no  transfer  whatever  to  the 
Bethlehem  Steel  Company.  He  therefore  en- 
tered a  judgment  of  compulsory  nonsuit    ' 

The  first  and  principal  error  here  assigned 
is  the  refusal  of  the  court  below  to  take  off 
the  judgment  of  nonsuit  Error  is  also  as- 
signed to  the  exclusion  as  testimony  of  the 
statements  of  the  plaintiff  that  he  went  into 
the  employment  of  the  Bethlehem  Steel  Com- 
pany on  May  1,  1899,  by  reason  of  the  lease; 
that  he  knew  that  he  was  transferred  as  an 
employe  from  the  iron  company  to  the  steel 
company  upon  tliat  date,  because  the  news- 
papers of  Bethlehem  announced  the  change 
would  be  made  at  that  time;  and  for  the  fur- 
ther reason  that  he  saw  that  the  names 
on  the  locomotives  and  on  other  places  about 
the  works  were  changed  about  the  1st  of 
May. 

These  statements  were  properly  rejected. 
The  opinion  of  the  plaintiff  with  regard  to 
the  change  in  ownership  was  ImmateriaL 
His  bare  belief  with  regard  to  the  fact,  even 
though  founded  upon  reasonable  cause,  could 
not  make  the  defendant  liable.  His  first 
statement  which  was  stricken  out,  was  bas- 
ed upon  his  own  construction  of  the  mean- 
ing and  terms  of  the  lease.  There  Is  no  evi-. 
dence  to  show  that  he  ever  saw  the  lease  im- 
til  long  after  the  accident,  and,  in  any  event 
its  interpretation,  and  the  effect  to  be  given 
to  It,  were  for  the  court. 

In  entering  the  judgment  of  nonsuit  the 
trial,  court  was  controlled  by  the  fact  that 
the  lease  was  not  executed  for  several  days 
after  the  accident,  and  by  the  evidence  of  the 
officers  of  the  steel  company,  called  by  the 
plaintiff,  from  which  It  appeared  that  the 
steel  company  did  not  take  possession  of  the 
works  of  the  iron  company  until  the  final 
execution  of  tbe  lease,  In  the  latter  part  of 
June. 
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It  Is  ondiBputed  that  at  the  time  wben  the 
accident  occurred,  tbe  change  was  In  con- 
templation, and  had  been  (or  some  time  pre- 
yiouB.  Such  a  change,  however,  in  so  far  as 
Its  physical  aspect  was  concerned,  could  not 
be  made  at  once.  The  properties  of  a  large 
plant  were  to  be  transferred,  and  the  change 
in  name  upon  signs  here  and  there,  and  upon 
the  stationery,  was  of  no  Importance,  in  so 
far  as  Indicating  the  precise  date  of  the 
transfer  was  concerned.  That  remains  as  a 
simple  question  of  fact,  and  with  respect  to 
it  we  can  find  nothing  in  the  evidence  from 
which  it  may  be  fairly  inferred  that  the  steel 
company  was  In  control  of  the  plant,  or  that 
plaintiff  had  entered  into  its  employment,  at 
the  time  of  the  accident.  Tbe  testimony  of 
tbe  officers  and  directors  of  the  steel  com- 
pany who  were  examined  by  the  plaintiff  with 
regard  to  the  execution  of  the  lease  shows 
tbat  it  was  not  executed  until  after  the  day 
of  its  date,  which  was  May  25th.  Their  tes- 
timony was  also  uniformly  to  the  effect  tbat 
the  Iron  company  continued  to  operate  tbe 
plant  trntil  the  execution  of  the  lease.  The 
official  notice  of  the  change  was  issued  upon 
June  26,  1899,  in  wblch  it  was  announced 
that  the  Bethlehem  Steel  Company  bad  taken 
tbe  lease  of  all  the  property  of  tbe  Bethlehem 
Iron  Company,  and  that  all  officers,  em- 
ployte,  and  agents  of  the  Iron  company 
would  be  continued  by  the  steel  company, 
with  their  present  powers  and  duties,  until 
further  notice.  Tbe  lease  Itself  had  been 
placed  of  record  in  the  recorder's  office  of 
Northampton  county  upon  June  80,  1899,  and 
was  open  to  the  Inspection  of  the  plaintiff. 
He  did  not  begin  this  action  for  more  than  a 
year  thereafter.  If  he  was  then  in  any  doubt 
with  regard  to  the  identity  of  his  employer 
at  tbe  time  of  tbe  accident,  it  would  have 
been  but  the  part  of  ordinary  prudence  to 
have  made  inquiry  as  to  tbe  fact  from  tbe 
defendant  company.  If  be  had  done  so,  and 
had  been  misled  in  any  way  by  the  reply, 
the  qnestion  of  estoppel  might  have  arisen. 
But  be  did  not  do  this,  and  the  defendant 
company  was  not  bound  to  assume  that  be 
was  ignorant  of  the  true  situation.  Tbe 
lease  was  a  matter  of  public  record,  and 
there  was  no  duty  upon  the  part  of  tbe  de- 
fendant company' to  volunteer  further  infor- 
mation to  one  who  had  the  means  of  access 
.to  tbe  record.  The  plaintiff  had  been  for 
years  in  the  employ  of  the  Bethlehem  Iron 
Company,  and  It  Is  admitted  that  be  bad 
nev&e  received  any  notice,  direct  or  indirect, 
from  his  employer,  as  to  any  change  taking 
place.  He  would  therefore  have  been  per- 
fectly Justified  in  assuming  that  no  change 
had  occurred  at  the  time  of  tbe  accident,  and 
in  holding  the  Bethlehem  Iron  Company  re- 
sponsible for  any  neglect  of  duty  to  him  In 
the  course  of  his  employment  at  tbat  time. 

It  is  true  that  the  twelfth  clause  of  the 
lease  provides  tbat  tbe  transfer  of  tbe  pos- 
session of  property  under  it  shall  be  regard- 
ed as  taking  effect  on  May  1,  1809,  and  tbat 


all  business  transacted  by  tbe  said  irott  com- 
pany on  or  after  that  date  shall  be  for  and 
on  account  of  the  said  steel  company.  But 
this  cannot  be  regarded  as  In  any  way  shift- 
ing the  liability  of  tbe  Iron  company  for  a 
tort  committed  by  It.  Nor  did  it  relieve  the 
iron  company  of  its  primary  responsibility 
for  any  act  of  negligence  upon  its  part.  It 
was  nothing  more  than  an  agreement  that, 
as  between  the  two  companies,  the  rental  ac- 
crued to  the  Iron  company  from  May  1st. 
and  the  profits  from  the  business  went  to 
the  steel  company  from  the  same  date,  and 
that  tbe  latter  company  was  bound  to  as- 
sume tbe  obligations  of  the  iron  company 
and  pay  for  all  damages  occasioned  by  tbe 
operation  of  the  works  after  that  date.  This 
twelfth  clause  of  the  lease  did  not  create  any 
contractual  relation  of  employer  and  employ^ 
between  the  plaintiff  and  the  steel  company. 
He  remained  In  the  employ  of  the  iron  com- 
pany until  the  actual  transfer  occurred.  If 
there  was  negligence  resulting  in  Injury  to 
the  plaintiff  upon  May  17th,  it  was  that  of 
tbe  iron  company,  and  was  something  for 
which  it  must  respond  direcUy  In  an  action 
of  tort. 

We  know  of  no  authority  which  wonld  Jus- 
tify tbe  bringing  of  an  action  ot  tort  against 
any  other  than  the  i»arty  which  committed 
it  Agreements  to  indemnify  against  legal 
liability  for  the  commission  of  a  tort  are 
common,  but  the  legal  liability  must  be  es- 
tablished by  suit  brought  dlrecfly  against  the 
wrongdoer.  We  cannot  find  in  this  case  any- 
thing more  than  the  surmise  of  the  plaintiff 
to  Justify  him  in  believing  that  any  change 
in  his  employer  had  occurred  at  tbe  date  of 
the  accident  For  years  previously  he  had 
been  employed  by  tbe  Bethlehem  Iron  Com- 
pany. He  had  received  no  notice  of  any 
change.  Why  should  he  then  assume  the 
fact  of  a  change?  Had  he  made  his  claim, 
against  bis  old  employer,  everything  would 
have  favored  tbe  correctness  of  bis  assump- 
tion as  to  its  liability.  With  his  eyes  open, 
and  In  tbe  exercise  of  his  own  discretion,  the 
plaintiff  chose  between  the  iron  company 
and  the  steel  company,  and  saw  fit  to  make 
the  latter  defendant  in  this  suit  The  result 
was  unfortunate,  for  tbe  evidence  failed  to 
vindicate  his  choice.  It  was  not  shown  that 
the  steel  company  was  his  employer  at  tbe 
date  of  the  accident,  or  that  it  owed  him  any 
duty  at  tbat  time.  Manifestly  tbe  wrong 
company  was  named  as  defendant. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  is  affirmed. 


DOWD  V.  CROW. 

(Supreme  Court  of  Pennsylvaiiia.     March  23, 

1903.) 

RELEASE  —  IMPEACHMENT— CONTEMPORAKK- 
OUS  PAROL  AGREEMENT— SHERIFF— SALE 

—DISTRIBUTION  OF  PROCEEDS. 
1.  A   ballding   contractor   contracted   with   a 

tmst  company  to  advance  money   on   a   first 
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mortgage,  the  contractor  to  obtain  a  release 
of  liens  from  subcontractors.  Held  that,  where 
the  contractor  secnred  as  nnconditional  release 
from  certain  sabcontractors,  one  of  them  coold 
not  allege  that  he  signed  under  a  parol  agree- 
ment that  the  paper  should  not  be  binding 
unless  all  signed,  where  the  evidence  showed 
that  the  contractor  in  so  doing  acted  for  him- 
self, and  not  for  the  trust  company. 

2.  In  an  action  by  jjlaintiS  against  a  sheriff 
for  wrongful  distribution  of  the  proceeds  of  a 
ftherifTa  sale  plaintiff  must  show  not  only  that 
he  had  a  lien  on  the  property,  but  also  a  right 
to  participate  in  the  profits,  and  the  payment 
by  the  sheriff  to  persons  not  entitled  to  receive 
it. 

3.  Where  a  subcontractor  releases  his  lien, 
and  snbaeqnently  the  sheriff,  after  sale  of  the 
property,  in  reliance  ou  the  lien,  makes  a  dis- 
tribution of  the  proceeds,  the  subcontractor  has 
no  groimd  of  complaint  against  the  sheriff. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Patrick  Dowd  against  Alexander 
Crow,  Jr.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

W.  S.  Ron^y  and  Joseph  A.  Robblns,  for 
appellant  Frank  P.  Prltcbard,  Malcolm  Q. 
Campbell,  and  John  G.  Johnson,  for  appellee. 

BROWN,  J.  This  Is  a  suit  against  the 
sheriff  of  Philadelphia  county  for  damages 
which  the  appellant  alleges  he  sustained  by 
that  officer's  wrongful  dlstrlbntion  of  the 
proceeds  of  the  sale  of  certain  real  estate. 
His  claim  Is  that  of  a  mechanic's  lien  cred- 
itor, and  he  claims  that  his  lien  ought  to 
have  been  paid  out  of  the  proceeds  of  the 
sheriff's  sale.  The  sheriff.  In  the  absence  of 
any  notice  to  the  contrary,  made  the  dls- 
tribntion  himself,  as  was  bis  right,  without 
paying  the  money  into  court;  but  he,  of 
course,  did  so  at  his  own  risk.  Franklin 
Townsblp  y.  Osier,  91  Pa.  160.  In  the  dis- 
tribution the  claim  of  the  appellant  was  ig- 
nored, because,  with  a  number  of  other  sub- 
contractors, he  had  entered  Into  a  written 
agreement  with  the  Integrity  Title,  Insur- 
ance, Trust  and  Safe  Deposit  Company,  in 
consideration  of  Its  promise  to  advance  $20,< 
000  to  the  contractor,  that  they  would  not  file 
any  liens  or  claims  which  would  affect  the 
first  mortgages  given  to  secure  the  said  com- 
pany for  its  advancement.  The  fund  pro- 
duced by  the  sale  was  insufficient  to  pay 
these  first  mortgages  and  other  mechanic's 
Hen  creditors  who  had  not  waived  their  right 
to  flie  liens,  and  the  sheriff  distributed  the 
money,  first,  to  those  mechanic's  lien  credit- 
ors who  had  not  waived  their  rights,  and  the 
balance  proportionately  to  the  mortgages,  the 
proceeds  being  Insufficient  to  pay  them  In 
full. 

To  avoid  the  effect  of  his  agreement  not 
to  file  a  mechanic's  lien,  the  appellant  under- 
took to  prove  that  it  had  been  executed  under 
a  cotemporaneous  parol  agreement,  which 
was  the  inducement  to  him  and  the  others  to 
nlgn  it,  that  it  should  not  go  Into  effect  un- 


less all  persons  entitled  to  file  mechanics' 
liens  should  sign  it,  and  that,  all  such  persons 
not  having  signed  it.  It  was  inoperative. 
Without  passing  upon  the  sufficiency  of  bis 
proof  to  establish  the  alleged  parol  agree- 
ment, it  is  clear  he  was  bound  by  the  writ- 
ten one,  because  there  was  no  proof  that  the 
oral  one  had  been  made  with  the  Integrity 
Title,  Insurance,  Trust  and  Safe  Deposit 
Company.  True,  the  offer  was  to  show  tliat 
the  appellant  was  Induced  to  sign  the  agree- 
ment, and  did  sign  it,  "on  the  understanding, 
on  the  part  of  the  Integrity  Title,  Insurance, 
Trust  and  Safe  Deposit  Company  and  its 
agent,  that  it  should  not  be  binding  unless  all 
the  lien  creditors  assented  to  it";  but  the 
proof  submitted  was  otherwise.  Franz  Hop- 
pe,  the  witness  called  to  sustain  the  parol 
agreement,  was  the  contractor  who  under- 
took the  construction  of  the  houses  against 
which  the  mechanic's  lien  was  filed  by  the 
appellant.  He  testified  that  he  was  to  build 
13  houses,  and  that  the  Integrity  Title,  In- 
surance, Trust  and  Safe  Deposit  Company 
had  agreed  to  advance  to  him  |20,000  on  first 
mortgages,  but  that,  having  heard  its  secu- 
rity might  be  affected  by  mechanics'  liens.  It 
demanded  from  him  as  additional  security 
an  agreement  that  their  first  mortgages 
should  not  be  affected  by  such  liens,  and  re- 
quired the  one  upon  which  the  appellee  now 
relies.  The  company  demanded  It  from 
Hoppe,  and,  that  he  might  get  the  money 
promised  to  him,  and  without  which  he  could 
not  have  gone  on,  be  went  to  the  different 
subcontractors,  and  asked  them  to  sign  the 
agreement,  telling  them  that.  If  they  did  not 
all  sign  It.  It  would  amount  to  nothing.  It  is 
clear  he  was  acting  only  for  himself,  to  en- 
able him  to  get  the  money  which  the  trust 
company  had  agreed  to  give  him.  When 
asked  for  whom  be  was  acting,  he  did  not 
say  it  was  for  the  trust  company,  but  an- 
swered: "Thirteen  houses  were  to  be  built, 
and  the  Integrity  Trust  Company  was  to  ad- 
vance $20,000  on  first  mortgages,  and  a  $10,- 
000  bond  was  given  by  us  to  the  Integrity 
Trust  Company  for  the  completion  of  the 
houses.  Afterwards  there  was  a  complaint 
that  their  security  was  affected  by  some 
liens  filed  on  previously  built  houses.  They 
demanded  as  additional  security  that  their 
first  mortgages  should  not  be  affected  by 
mechanics'  liens,  and  they  demanded  the 
signing  of  this  agreement."  He  does  not  say 
he  wns  acting  for  the  trust  company,  or  that 
he  had  been  authorized  by  It  to  say  anything 
at  all  to  the  subcontractors.  He  simply 
states  that  the  company  demanded  the  agree- 
ment, and  he  procured  It  for  his  own  pur- 
poses, as  Just  stated.  On  Its  face  it  is  abso- 
lute and  unconditional.  There  Is  nothing  In 
it  which  could  possibly  have  Indicated  to  the 
company  that  when  it  was  signed  by  the 
different  subcontractors  any  condition  fiad 
accompanied  their  execution  of  It;  nor  was 
there  any  reason  why  the  company  should 
not  have  regarded  it  as  having  been  executed 
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by  all  of  tbe  subcontractors,  for  It  la  a  paper 
purporting  In  Its  first  lines  to  have  been  sign- 
ed by  those  who  had  "agreed  to  furnish  the 
material  and  to  do  the  work  in  the  erection 
and  construction"  of  the  buildings.  It  was 
placed  In  Hoppe's  bands  by  those  who  had 
signed  it  for  the  express  purpose  of  enabling 
him  to  procure  money  from  the  company, 
and.  In  the  face  of  his  absolute  agreement 
not  to  file  a  lien,  the  plaintiff  cannot  now  be 
heard  to  say  he  is  not  bound  by  It  in  this  suit 
against  a  public  officer  who  acted  upon  it  by 
paying  the  very  parties  it  was  Intended  to 
protect  If  any  wrong  has  resulted  to  the 
appellant,  be  made  it  possible  by  allowing 
Hoppe  to  make  an  improper  use  of  the  pa- 
per. If  such  use  was  made  of  It  "The  true 
doctrine  on  this  subject  is,"  as  was  said  in 
Pennsylvania  Railroad  Company's  Appeal, 
86  Pa.  80,  "that,  where  one  of  two  Innocent 
persons  Is  to  suffer  from  the  tortious  act  of  a 
third,  he  who  gave  the  aggressor  the  means 
of  doing  the  wrong  must  alone  bear  the  con- 
sequences of  the  act."  The  Jury  were  prop- 
erly instructed  that  the  agreement  was  valid, 
and  could  be  enforced  against  i  s  plaintiff. 
But,  even  if  the  appellant  could  avoid  the 
effect  of  his  agreement,  he  failed  to  make 
out  a  case  In  the  court  below  entitling  him 
to  recover.  The  action  was  originally  In  as- 
sumpsit, but  on  the  trial  was  changed  to  tres- 
pass against  the  sheriff  for  a  wrongful  dis- 
tribution; in  other  words,  for  negligence  in 
the  discharge  of  an  official  duty.  In  support 
of  his  claim  that  the  distribution  was  im- 
proper, and  that  he  ought  to  have  been  paid, 
the  plaintiff  proved  nothing  more  than  that 
certain  properties,  against  which  he  had  filed 
an  apportioned  lieu,  had  been  sold  by  the 
sheriff,  and  the  proceeds  had  been  distrib- 
uted by  that  officer  among  certain  other  lien 
creditors,  to  the  exclusion  of  himself.  His 
X)osltion,  as  we  understand  it,  is  that,  be- 
cause he  proved  he  had  filed  a  Uen  against 
the  properties  sold,  he  had  made  out  a  prima 
fade  case,  and  the  burden  was  then  upon  the 
sheriff  to  show  that  the  distribution  had  been 
properly  made.  That  officer  was  not  called 
upon  to  prove  anything  until  the  plaintiff  had 
proved  what  he  had  charged  In  his  statement 
as  his  cause  of  action.  It  was  that  the  sher- 
iff had  not  regarded  his  duty,  and  had  not 
paid  to  the  plaintiff  a  portion  of  the  proceeds 
of  the  sale,  but,  on  the  contrary,  bad  paid 
the  same  to  persons  who  were  not  entitled 
thereto.  The  complaint  Is  not  that  the  offi- 
cer had  made  distribution,  but  that  he  had 
made  an  improper  one.  There  was  no  pre- 
sumption that  it  was  Improper,  and  In  this 
action,  brought  against  the  sheriff  for  bis  al- 
leged tort,  the  rule  Is,  as  in  all  such  cases, 
that  the  person  charged  with  the  wrongdo- 
ing is  not  called  upon  to  prove  anythUig  until 
bis  adversary  charging  the  tort  has  first 
proved  It  The  burden  was  upon  the  plain- 
tiff to  make  out  his  case  by  showing,  not 
only  that  be  bad  a  lien  against  the  property 
8old.  but  that  be  had  a  right  to  participate  in 


the  proceeds,  and  that  the  sheriff  bad  paid 
the  money  to  others  who  were  not  entitled 
to  receive  it  In  the  absence  of  any  evidence 
that  an  improper  distribution  had  been  made, 
and  that  the  lien  creditors  who  were  paid 
should  not  have  received  the  money,  this 
plaintiff  could  not  have  recovered,  even  if 
his  agreement  not  to  file  bis  lien  bad  not 
been  in  his  way. 
Judgment  affirmed. 


GAMBLE  V.  BLKIN  et  aL 

(Supreme  Court  of  Penusylvania.     March  23k 

1903.) 

BANKRUPTCY  —  ILLEGAL      PREFBRKNCB  — 
KNOWLEDOB   OF  CREDITOR— AFFI- 
DAVIT OF  DEFENSE. 

1.  A  prefereuce  is  voidable  under  tbe  bank- 
ruptcy act  if  the  person  receiviug  it,  or  to  be 
l>enefited  thereby,  or  bis  agent  acting  therein, 
shall  have  had  reasonable  ground  to  beliere 
that  it  was  Intended  thereby  to  give  a  prefer- 
ence. 

2.  A  trustee  in  bankruptcy  sued  to  recover  an 
alleged  prefereuce  received  from  a  bankrupt 
A  statement  alleged  that  defendant  knew  of 
the  inaolvency  of  the  bankrupt  at  the  date  of 
the  alleged  preference.  Held,  that  an  affidarit 
of  defense  was  suOlcient  which  denied  loiowl- 
edge  on  the  part  of  the  defendant  or  agents  of 
the  insolvency,  and  reasonable  cause  to  believe 
that  the  transaction  was  intended  as  a  pref- 
erence. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Robert  O.  Gamble,  trustee  of 
Hugh  B.  McKean,  bankrupt,  against  Mark 
Elkln  and  others,  to  recover  an  alleged  pref- 
erence. From  an  order  discharging  a  rule 
for  Judgment  for  want  of  a  sufficient  affidavit 
of  defense,  plaintiff  appeals.    Affirmed. 

The  statements  of  claim  set  out  that  the 
defendants  and  their  agent  well  Icnew  and 
had  reasonable  cause  to  believe  that  the 
transaction,  of  which  complaint  was  made, 
was  intended  to  give  defendants  a  prefer- 
ence, and  that  tbe  defendants  and  their  agent 
knew  that  the  bankrupt  was  insolvent 

Defendants  In  their  affidavits  of  defense 
denied  knowledge  that  the  bankrupt  was  in- 
solvent, and  that  tbe  transfer  was  for  the 
purpose  of  giving  them  a  preference. 

Argued  before  MITCHELL,  DEAN. 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Ira  Jewell  Williams,  for  appellants.  Julias 
0.  Levi,  for  appellee. 

POTTER,  J.  Recovery  is  sought  in  this 
case  upon  the  ground,  as  set  forth  in  tbe 
statement  of  claim,  that  the  defendants  ob- 
tained from  Hugh  B.  McKean  a  preferential 
transfer  of  certain  assets  within  four  months 
of  the  time  of  the  filing  of  a  petition  In  bank- 
ruptcy against  the  said  McKean.  Under  the 
national  bankruptcy  law,  such  a  preference 
is  voidable  by  the  trustee  in  bankruptcy  if 
the  person  receiving  it,  or  to  be  benefited 
thereby,   or  his   agent  acting   therein,    shall 

1 1.  See  Bankruptcr,  vol.  t,  Ceat  Die.  H  KC-Et. 
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have  bad  resBomible  cause  to  believe  that  it 
■waa  Intended  thereby  to  give  a  preference. 
The  plaintiff's  right  to  recover  therefore  de- 
pends upon  his  ability  to  prove  not  merely 
that  the  transaction  was  a  preference,  but 
that  the  defendants  or  their  agents  had  rea- 
sonable cause  to  believe  that  it  -was  Intended 
as  such.    This  involves  knowledge  upon  the 
part  of  the  defendants  of  the  insolvency  of 
the  bankrupt    The  statement  of  claim  there- 
fore consistently  charges  that  at  the  date  of 
the  transaction  the  defendants  knew,  and  had 
reasonable  canse  to  believe,  that  at  that  time, 
and  for  a  long  time  prior  thereto,  the  said 
Hush  B.  McKean  was  Insolvent    The  aiflda- 
vlt  of  defense  squarely  meets  and  contradicts 
this  essential  averment    It  denies  knowledge 
of  the  fact  of  the  Insolvency  at  the  time  of 
the   transfer.    It  avers  that   neither  of  the 
Dennys  referred  to  in  plaintifTB   statement 
■wtiB  acting  as  the  agents  for  the  defendants. 
It  avers  that  the  transaction  was  conducted 
In  entire  good  faith,  and  with  no  Intention  to 
obtain  any  advantage' or  priority  over  any 
other  creditor  In  violation  of  the  bankruptcy 
law.    It  denies  knowledge  that  the  assets  so 
transferred  were  the  whole  of  the  bankrupt's 
assets.     The   record    shows    a    plethora    of 
statements  of  claim  and  of  afSdaylts  of  de- 
fense.   This  was,  perhaps,  owing  in  part  to 
the  lack  of  candor  upon  the  part  of  defend- 
ants with  regard  to  the  constituency  of  their 
firm.    But  in  the  last  of  the  series  of  affida- 
vits of  defense,  while  there  is  an  apparent 
misprint,  yet  as  we  understand  it  the  sweep- 
ing averment  is  made  that  neither  the  de- 
fendants, nor  any  of  their  agents,  had  knowl- 
edge of  the  insolvency  of  the  bankrupt  Mc- 
Kean.    But  in  any  event,   in   view   of   the 
numerons,  and,  as  we  think,  sufficiently  ex- 
plicit denials  by  the  defendants  of  all  knowl- 
edge upon  the  part  of  themselves  or  agents 
of  the  insolvency  of  McKean,  and  of  reason- 
able cause  to  believe  that  it  was  intended  to 
create  a  preference,  the  court  below  could 
not  properly  have  refused  to  discharge  the 
rule. 
The  Judgment  Is  affirmed. 


PENNSYLVANIA  R.  CO.  v.  PENNSYLVA- 
NIA CO.  FOB  INS.  ON  HVKS  & 
GRANTING  ANNUITIES. 
(Supreme  Court  of  PenusyWanla.     March  23, 
1903.) 

RAILROADS-FLBDOE  OF  STOCK— atrBSTITTT- 
TION  OF  COLLATERALS. 
1.  Where  a  railroad  compauy  deposits  with 
a  trustee,  under  a  written  agreement,  stock  of 
auother  railroad  company,  reserving  to  itself  all 
the  rights,  powers,  and  prlTileges  appertaining 
to  the  ownership  of  the  stock,  including  the 
right  to  vote  it,  the  railroad  company  can 
exact  from  the  trustee  a  proxy  in  order  to 
Tote  the  stock  for  a.  merger  of  the  railroad  com- 
pany, whose  stock  is  deposited  with  another 
rompany,  as  authorized  by  law,  though  the 
trustee  will  be  compelled  to  receive  back,  in- 
stead of  the  stock  of  the  original  company, 
stock  in  the  consolidated  company. 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County;   Davis,  Judge. 

Bin  by  the  Pennsylvania  Railroad  Com- 
pany against  the  Pennsylvania  Company  for 
Insurance  on  Lives  &  Granting  Annuities. 
Decree  for  platatiff,  and  defendant  appeals. 
Afilrmed. 

The  trial  court  found  the  facts  to  be  as 
follows: 

.  "(1)  Shares  of  stock  of  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company 
to  the  number  mentioned  in  the  bill,  belong- 
ing to  the  Pennsylvania  Railroad  Company, 
were  deposited  with  the  defendant,  as  stated 
in  the  bill,  at  the  time  therein  stated,  as 
collateral  security  for  the  performance  by  the 
railroad  compauy  of  the  agreement  attached 
to  the  bill  as  Exhibit  A. 

"(2)  Upon  said  deposit  said  defendant  com- 
pany did  Issue  its  certificates  in  the  form 
and  to  the  extent  set  forth  in  the  bill. 

"(3)  Certificates  by  the  defendant  company 
as  trustee  are  now  outstanding  to  the 
amount  set  forth  in  the  bill,  and  there  are 
now  on  deposit,  under  the  terms  of  agree- 
ment with  the  corporation  defendant  as  trus- 
tee, the  number  of  shares  of  stock  of  the 
Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company— part  of  those  or^nally  de- 
posited—stated In  the  bill. 

"(4)  The  holders  of  shares  of  stock  of  the 
Baltimore  &  Potomac  Railroad  Company  and 
of  the  Philadelphia,  Wilmington  &  Baltimore 
Railroad  Company,  representing  almost  the 
entire  holding  in  each,  have  determined  and 
are  of  the  opinion  that  it  will  be  beneficial 
to  both  of  said  railroad  companies  that  they 
should  be  consolidated  Into  a  new  company, 
to  be  called  the  Philadelphia,  Baltimore  & 
Washington  Railroad  Company,  in  the  way 
and  manner  and  under  the  terms  and  con- 
ditions set  forth  in  the  bUl. 

"(5)  The  Pennsylvania  Railroad  Company 
owns  a  much  larger  proportion  of  the  shares 
of  stock  of  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company  than  of  the  Bal- 
timore &  Potomac  Railroad  Company,  In 
which  latter  company  there  is  a  considerable 
holding— to  the  extent  of  nearly  twelve  per 
centum— by  the  Northern  Central  Railway 
Company. 

"(6)  The  matter  of  the  propriety  of  the 
consolidation  of  said  railroad  companies  into 
the  one  railroad  company  upon  the  terms  set 
forth  In  the  bill  Is  a  question  of  Judgment, 
fairly  determinable  by  the  holders  of  the 
shares  of  the  respective  companies. 

"(7)  By  the  terms  of  agreement  under  which 
said  shares  of  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company  are  held  by  the 
corporation  defendant  it  Is,  inter  alia,  pro- 
vided: 'Until  default  shall  be  made  In  the 
payment  of  Interest  and  minimum  sinking 
fund  or  principal,  as  hereinbefore  provided, 
the  said  trustee,  or  the  trustee  or  trustees  for 
the  time  being,  shall  permit  and  suffer  the 
said  party  of  the  first  part  to  retain  all  the 
rights,  powers,  and  privileges  belonging  or 
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Incident  to  the  ownerablp  of  the  stock  hereby 
deposited,  except  as  hereinbefore  provided; 
and  the  said  trustee,  or  the  trustees  or  trus- 
tee for  the  time  being,  shall  and  will  execute 
and  deliver  to  the  said  Pennsylvania  Rail- 
road Company,  or  to  such  person  or  persons 
as  may  be  designated  either  by  its  board  of 
directors  or  by  the  president  thereof,  such 
powers,  authorities,  proxy  or  proxies  Irrevo- 
cable, from  time  to.  time,  as  may  be  neces- 
sary or  expedient  for  carrying  into  full  effect 
the  powers  hereby  expressly  retained  and  re- 
served by  the  said  Pennsylvania  Railroad 
Company,  including,  amongst  other  things, 
the  right  to  appear  at  all  stockholders'  meet- 
ings and  at  all  elections  of  the  said  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Com- 
pany, and  to  vote'  upon  said  shares  of  stock 
at  such  meetings  or  elections  as  fully  as  if 
these  presents  had  never  been  made.' 

"(8)  The  corporation  plaintifl  has  demand- 
ed from  the  corporation  defendant  that  the 
latter  shall  give  to  the  former  a  proxy,  which 
will  enable  It  to  vote  at  a  meeting  of  the 
stockholders  of  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  Company  intended 
shortly  to  be  held,  In  favor  of  the  said  con- 
solidation with  tiie  Baltimore  &  Potomac 
Railroad  Company. 

"(9)  Th&  corporation  defendant  has  refused 
to  give  the  proxy  because  of  Its  averment 
that  there  is  no  right  on  the  part  of  the  cor- 
poration plaintitF  to  demand  the  giving  of 
such  proxy,  and  because  the  result  of  giving 
the  same,  if  the  consolidation  be  voted,  will 
be  that  the  corporation  defendant  will  be 
compelled  to  take  in  exchange  for  shares  of 
stock  of  the  Philadelphia,  Wilmington  &  Bal- 
timore Railroad  Company,  now  held  by  it, 
shares  of  stock  such  as  would  be  allotted  in 
lieu  thereof  in  the  Philadelplila,  Baltimore  & 
Washington  Railroad  Company. 

"Conclusions  of  Law. 

"(1)  Under  the  reservation  of  right  to  de- 
mand proxy,  and  to  vote  thereon,,  made  by 
the  corporation  plaintiff  when  it  deposited 
the  shares  of  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  Company  with  the  cor- 
poration defendant,  it  is  the  duty  of  the  lat- 
ter to  give  the  demanded  proxy  to  the  cor- 
poration plaintiff.  • 

"(2)  There  was  the  fullest  possible  reserva- 
tion on  the  part  of  the  corporation  plaintiff 
in  the  agreement  to  retain,  until  default,  all 
rights,  powers,  and  privileges  belonging  or 
incident  to  the  ownership  of  the  stock,  sav- 
ing the  matter  of  payment  of  dividends  there- 
on. There  was  also  fullest  reservation  of  a 
right  to  demand  from  time  to  time  proxy 
such  as  might  be  necessary  or  expedient  for 
carrying  into  full  effect  the  powers'  thus  re- 
tained and  reserved  by  the  Pennsylvania 
Railroad  Company,  including  the  right  to  ap- 
pear at  all  stockholders'  meetings,  and  to 
vote  upon  the  said  shares  of  stock  at  such 
meetings,  as  fully  as  if  the  agreement  bad 


never  been  entered  into,  or  the  stock  de- 
posited. 

"(3)  It  Ib  the  right  of  the  corporation  plain- 
tiff, under  said  reservation,  to  attend  with  a 
proxy  to  be  given  to  It  by  the  corporation 
defendant,  and  to  vote  In  accordance  with  its 
own  Judgment  upon  the  question  of  consoli- 
dation of  the  two  railroad  companies  into 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company. 

"(4)  If  at  the  meetings  of  the  stockholders 
of  the  two  companies  a  consolidation  be  or- 
dered in  accordance  with  law,  it  will  be  the 
duty  of  the  corporation  defendant  to  accept, 
In  lieu  of  the  shares  of  stock  of  the  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Com- 
pany now  held  by  it,  the  shares  of  stock  in 
the  new  or  consolidated  company  which  shall 
be  Issued  in  lieu  or  place  of  the  shares  now 
deposited." 

Argued  before  MITOHEIiL,  DEAN,  FELL, 
BROWN,  HESTREZAT,  and  POTTEH.  13. 

John  C.  Bell,  for  appellant  John  O.  John- 
son, for  appellee. 

DEAN,  J.  At  the  argument  of  this  case  we 
had  doubts  whether  the  agreement  of  July 
1,  1881,  broad  as  is  its  language,  implied  a 
power  to  exact)  a  proxy  from  the  trustee,  au- 
thorusing  plaintiff  to  vote  the  remaining  160,- 
000  shares  of  stock  in  favor  of  a  merger  of 
the  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  with  two  other  railroads.  Into  a 
new  railroad  corporation,  to  be  known  as  the 
Philadelphia,  Baltimore  &  Washington  RaU- 
toad  Company;  that  is,  whether  it  could  be 
fairly  Implied  from  the  agreement  that  the 
trustee  was  bound  to  give  to  plaintiff  a  proxy, 
by  which,  in  case  the  proposed  merger  should 
be  accomplished.  It  was  the  duty  of  the  trus- 
tee to  accept,  In  lieu  of  the  original  shares, 
240,000  shares  of  the  stock  of  the  new  com- 
pany. By  so  doing,  the  original  subject  of 
the  contract,  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad,  although  physicall.r 
the  same,  would,  as  a  corporation,  pass  out  of 
existence,  and,  although  not  destroyed,  would 
lose  its  identity  as  a  distinct  and  independent 
company,  and  the  new  certificates  received 
would  no  longer  represent,  as  a  security,  the 
old  Philadelphia,  Wilmhigton  &  Baltimore 
Railroad,  but  a  new  corporation,  theretofore 
without  existence— the  Philadelphia,  Balti- 
more &  Washington  Railroad  Company.  We 
concede  that  to  carry  the  Implication  tbos  far 
is  somewhat  startling,  yet  a  careful  analysis 
of  the  agreement  renders  it  inevitable.  The 
sixth  clause  of  the  agreement  reads  thus: 
"Sixth.  Until  default  shall  be  made  in  the 
payment  of  interest  and  minimum  sinking 
fund  or  principal,  as  hereinbefore  provided, 
the  said  trustee,  or  the  trustees  or  trustee  for 
the  time  being,  shall  permit  and  suffer  the 
said  party  of  the  first  part  to  retain  all  the 
rights,  powers  and  privileges  belonging  or  in- 
cident to  the  ownership  of  the  stock  hereby 
deposited,  except  as  hereinbefore  provided; 


Digitized  by 


Google 


Pa.) 


SHATTUCK  T.  AMESICAN  CEMENT  CO. 


786 


and  tbe  said  tmatea,  or  tlie  trustees  or  trnstee 
for  the  time  being,  shall  and  will  execute  and 
deliver  to  the  said  P.  R.  U.  Company,  or  to 
such  person  or  persons  as  may  be  designated 
either  by  Its  board  of  directors  or  b7  the  pres- 
ident thereof,  such  powers,  authorities,  proxy 
or  proxies  Irrevocable,  from  time  to  time,  aa 
roay  be  necessary  or  expedient  for  carrying 
into  full  effect  the  powers  hereby  expressly 
retained  and  reserved  by  the  said  P.  R.  R. 
Company,  Including,  amongst  other  things, 
the  right  to  appear  at  all  stockholders'  meet- 
ings and  at  all  elections  of  the  said  P.  W.  & 
B.  R.  R.  Company,  and  to  vote  upon  said 
shares  of  stock  at  such  meetings  or  elections, 
as  fully  as  If  these  presents  had  never  been 
made."  It  will  be  noticed  that  the  railroad 
company  retains  "all  the  rights,  powers  and 
privileges  belonging  or  Incident  to  the  owner- 
ship of  the  stock,  •  •  •  except  as  here- 
inbefore provided."  The  riglit  of  the  owner 
to  vote  the  stock  as  he  chose,  unless  restrict- 
ed by  public  policy  or  legislation,  was  un- 
doubted. No  public  policy  forbade  him  to 
vote  for  the  merger  or  consolidation  of  his 
company  with  one  or  more  others.  Express 
legislation  authorized  blm  to  so  vote.  The 
title  of  the  trustee  was  created,  defined,  and 
limited  only  by  the  agreement  under  which 
it  held  possession  of  the  stock,  subject  to  the 
rights  of  plaintiff  to  demand  proxies  for  the 
exercise  of  all  the  rights  incident  to  owner- 
ship. If  the  owner  could  exercise  the  right 
to  vote  for  a  merger,  the  plaintiff  could  de- 
mand from  the  trustee  a  proxy  authorizing  it 
to  appear  at  a  stockholders'  meeting  of  the 
Philadelphia,  Wilmington  &  Baltimore  Com- 
pany to  vote  upon  the  question  of  merging 
this  compan^  with  two  others  into  a  new 
company.  This  was  a  right,  by  the  express 
terms  of  agreement,  Incident  to  ownership. 
The  trustee  was  bound  to  give  It,  although 
such  purpose  was  not  specially  mentioned  In 
the  agreement.  If  it  desired  to  withhold  this 
extreme  exercise  of  power,  it  should  have  so 
restricted  the  sweeping  general  language  of 
the  agreement  by  expressly  prohibiting  the 
right  to  vote,  to  destroy  the  identity  of  the  old 
corporation.  But  the  trustee  reserved  the 
right  to  refuse  the  proxy  upon  but  one  con- 
tingency—default  of  the  railroad  company 
to  pay  interest,  sinking  fund,  or  principal.  It 
is  not  alleged  that  there  was  default  in  either 
particular. 

As  it  to  guard  against  any  liability  of  the 
trustee  because  of  the  immense  powers  re- 
talned  by  the  railroad  company  In  the  sixth 
clause,  before  quoted,  the  ninth  clause  is  in- 
serted, tliuB:  "It  is  hereby  further  covenanted 
and  agreed  and  this  trust  is  accepted  upon 
the  express  condition,  that  neither  the  said 
trnstee,  nor  any  successors  in  the  trust,  shall 
incur  any  responsibility  or  liability,  by  rea- 
son of  permitting  and  allowing  the  said 
PennsylTanla  Railroad  Company  to  retain 
and  reserve  the  power  and  authorities,  here- 
tofore provided  for  in  regard  to  the  stock  of 
MA.-60 


the  said  Philadelphia,  Wilmington  &  Balti- 
more Railroad  Company." 

The  argument  of  appellant's  counsel  tend- 
ing to  show  that  a  trustee  has  no  right  to  sell 
or  pledge  the  trust  estate,  or  to  vote  It  out  of 
existence,  in  the  shape  It  came  into  his  hands, 
does  not  meet  the  point.  The  argument  and 
the  authorities  cited  In  support  of  It  are  point- 
edly applicable  to  simple  trusts.  They  dem- 
onstrate in  such  case  the  power  of  the  trus- 
tee and  the  rights  of  the  cestuis  que  trustent, 
and  show  that  the  power  of  the  trustee  ex- 
tends only  to  the  preservation  and  protection 
of  the  trust  property,  and  without  the  con- 
sent of  the  cestuis  que  trustent  he  cannot  in- 
cumber, sell,  exchange,  or  convert  the  trust 
property.  But  this  is  not  a  simple  trust. 
Every  word  of  the  agreement  in  which  it  had 
Its  inception,  and  without  which  it  does  not 
exist,  shows  it  was  a  special  trust,  created 
by  the  parties  for  a  special  purpose,  and  so 
accepted  by  the  trustee.  The  duties  of  the 
latter  were  fixed  by  the  contract,  and  its  lia- 
bilities defined  by  the  contract,  and  that  is 
all  we  can  look  to,  to  ascertain  them. 

We  think  the  court  below  was  right  in  its 
decree,  and  we  therefore  overrule  all  the  as- 
signments of  error,  and  affirm  it 


SHATTUCK  ▼.  AMERICAN  CEMENT  CO. 

(Supreme  Court  of  Pennsylvania.     March  23, 

1903.) 

CORPORATIONS-'nUNSFBR  OF  STOCK-RIQHTS 

OF  BONA  FIDB  HOLDBRS-FRAUD- 

TTLBNT  PLBDOB-SALB. 

1.  Where  a  certificate  of  stock,  with  power 
of  attorney  to  transfer,  is  duly  executed,  but 
is  blank  as  to  the  date  and  the  name  of  the 
transferee,  it  puts  the  holder  in  a  position  to 
complete  a  sale  by  delivery  of  the  certificate 
and  transfer  of  the  stock. 

2.  Where  the  owner  of  a  stock  certificate, 
with  a  power  of  attorney  to  transfer,  has  duly 
executed  it,  except  as  to  the  date  and  name  of 
the  transferee,  he  is  estopped  to  assert  title 
to  it  as  against  a  third  person  who  has  in 
good  faith  purchased  it,  tor  value,  from  the  ap- 
parent owner. 

3.  Where  an  owner  of  stock  voluntarily  gives 
to  his  brokers  certificates  of  stock  owned  by 
him,  but  standing  in  the  name  of  other  parties, 
with  blank  assi^ments  and  power  to  make 
transfers,  indorsed  by  the  reRintered  owners, 
and  the  brokers  fraudulently  pledge  them,  one 
who  purchases  from  the  pledgee  may  hold  as 
against  the  original  owner. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Frank  R.  Shattuck  against  the 
American  Cement  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

-  The  case  stated  was  as  follows: 

"On  September  7,  1899,  plaintiff  purchased 
from  Jamison  Bros.  &  Co.  1,600  shares  of  the 
stock  of  the  American  Cement  Company; 
being  certificates  Nos.  483  to  491,  Inclusive, 
and  Nos.  503  to  606.  inclusive;    making,   in 

IT  S.  Sea  Corporfttions,  vol.  12,  Cant.  Die.  I  IK; 
Estoppel,  vol.  19,  Cent.   Dig.  i  US. 
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all,  fifteen  certificates,  for  100  shares  each; 
eacb  certificate  being  In  form  as  follows: 

"  Temporary  Certificate. 

"  -No.  100  Sbarea. 

"'Capital  Stock,  $2,100,000. 

**  '210,000  Sbaree  of  $10.00  Each. 

"'American  Cement  Company, 

"  'Incorporated  under  the  laws  of  the  state 
of  New  Jersey. 

"  'This  certitles  that  Jamison  Bros.  &  Co. 
Is  the  owner  of  100  shares  of  the  capital 
stock  of  the  American  Cement  Company, 
transferable  only  on  the  books  of  the  com- 
pany by  the  holder  hereof  In  person  or  by 
duly  authorized  attorney  on  surrender  of  this 
certificate  properly  Indorsed. 

"  'Witness  the  seal  of  the  company  and 
the  signatures  of  the  dtlly  authorized  officers, 
afiSxed  this  sixth  day  of  January,  1899. 
"  'O.  D.  Van  Duyn, 

"  'President 
"  'X  ^.  Jenks,  Jr., 

"  'Treasurer. 
"'Countersigned  and  registered. 
"  'The  Investment  Company  of  Philadelphia, 
"'Jno.  J.  CoUler, 

"  'Secretary.' 

"These  certificates  were  In  the  name  of 
Jamison  Bros.  &  Co.,  and  contained  upon  the 
back  a  blank  assignment  and  power  of  attor- 
ney, in  the  following  form: 

'"For  Value  Received  hereby  sell, 

assign  and  transfer  unto shares 

of  the  capital  stock  represented  by  the  with- 
in certificate,  and  do  hereby  irrevocably  con- 
stitute and  appoint attorney  to  transfer 

the  said  stock  on  the  books  of  the  within- 
named  company,  with  full  power  of  substi- 
tution in  the  premises. 

"  'Dated  September  6,  1809. 

"'Jamison  Bros.  &  Co.    [Seal] 

"  'Sealed  and  delivered  In  the  presence  of 
J,  T.  Biles.' 

"Each  blank  assignment  and  power  to 
transfer  was  signed  by  Jamison  Bros.  &  Co., 
and  the  certificates  of  stock,  with  the  power 
of  attorney  and  assignment  thereon,  so  exe- 
cuted in  blank  by  Jamison  Bros.  &  Co.,  were 
delivered  by  them  to  the  plaintiff. 

"PlalntifC  had  been  in  the  habit  of  trans- 
acting business  with  the  firm  of  Stahl  & 
Straub,  of  Philadelphia,  who  were  bankers 
and  brokers  having  an  office  at  No.  505 
Chestnut  street,  In  the  city  of  Philadelphia; 
the  said  firm  being  composed  of  Oustav  Stahl 
and  Joseph  H.  Straub.  Plaintift  was  attor- 
ney for  the  said  firm,  as  well  as  a  customer; 
and  there  was  in  the  safe  of  Stahl  &  Straub, 
In  their  office,  a  large  pocketbook  or  wallet. 
In  which  they  were  in  the  habit  of  keeping 
securities  which  belonged  to  their  customers, 
and  in  this  wallet  was  a  large  envelope, 
marked  with  the  name  of  plal|itur,  and  in 
that  envelope  were  a  number  of  shares  of 
stock  and  other  securities  which  belonged  to 
plaintiff  and  other  persons,  and  which  were 


kept  there.  In  the  course  of  business,  for  safe- 
ty. On  September  7,  1899,  plalntUZ,  having 
tbe  fifteen  certificates  of  stock  In  the  Ajner- 
Ican  Cement  Company  above  mentioned  in 
his  possession,  while  passing  the  office  or 
place  of  business  of  said  Stahl  &  Straub, 
stopped  there,  and  handed  the  fifteen  certifi- 
cates of  stock  to  a  clerk  In  the  office  named 
Justus  Straub,  and  Instructed  him  to  put  tbe 
fifteen  certificates  of  stock  with  tbe  other 
securities  belonging  to  plaintiff;  and  the  said 
Justus  Straub  did  then  and  there  place  tbe 
securities  in  the  envelope  marked  with  plaln- 
titTs  name,  which  was  in  the  wallet  or  pock- 
etbook which  was  in'  the  safe  in  the  office  of 
the  said  Stahl  &  Straub.  That  no  written 
or  verbal  authority  was  given  by  plaintiff  to 
said  firm  of  Stahl  &  Straub,  or  to  either  of 
the  members  thereof,  or  to  any  other  Tperaon 
whomsoever,  to  use  the  said  certificates  of 
stock,  br  transfer  the  same,  or  take  posses- 
sion of  the  same,  in  any  way,  manner,  or 
form,  for  any  purpose  whatsoever;  and  neith- 
er was  any  written  or  verbal  authority  given 
by  plaintiff  to  Stahl  &  Straub,  authoring 
them  to  sell  the  same  at  any  price,  or  to 
make  delivery  of  the  same  to  any  person: 
and  they  had  no  right,  tiUe,  or  Interest  there- 
in, nor  any  person  any  titie  or  interest  there- 
in, except  the  plaintiff  herein,  Frank  B. 
Shattuck.  That  Oustav  Stahl,  one  of  the 
partners  in  the  said  firm  of  Stahl  &  Straub, 
on  September  12,  1899,  without  the  knowl- 
edge or  consent  of  his  copartner,  Joseph  H. 
Straub,  or  of  the  plaintiff,  removed  the  said 
fifteen  certificates  of  stock  from  the  envelope 
In  which  they  had  been  placed,  and,  without 
any  authority  wliatever  from  any  person, 
took  ten  of  the  said  certificates  of  stock,  to 
wit,  certificates  Nos.  483  to  490,  Indu^ve, 
and  certificates  Nos.  507  and  508  (each  being 
fpr  100  shares,  and  amounting  altogether  to 
1,000  shares),  and  removed  the  same  from 
the  said  envelope,  without  any  authority 
whatever  to  do  so,  and  without  the  knowl- 
edge and  consent  of  his  copartner,  Joseph  U. 
Straub,  and  delivered  the  same  to  the  Com 
Exchange  National  Bank,  who  thereupon 
made  a  loan  to  the  said  Oustav  Stahl  of  $7,- 
000,  in  the  name  of  Stahl  &  Straub,  upon  the 
security  of  said  shares,  repayable  on  demand, 
with  interest,  and  received  from  said  Gustav 
Stahl  the  said  ten  certificates  of  stock  as- 
signed in  blank  by  Jamison  Bros.  &  Co. 
This  loan  was  made  by  the  bank  in  good 
faith,  in  the  regular  course  of  business,  with- 
out any  notice  of  the  right,  title,  or  interest 
of  the  plaintiff  in  the  shares,  and  the  said 
certificates  were  In  nowise  pledged  to  secure 
the  payment  of  any  antecedent  Indebtedness. 
On  December  26,  1899,  default  having  been 
made  in  the  payment  of  the  said  axua  of  $7,- 
(XK),  and  interest,  the  said  0>rn  Exchange 
National  Bank,  through  Chandler  Bros,  ft 
()o.,  brokers,  sold  200  of  the  said  shares  at 
the  Philadelphia  Stock  Exchange,  for  the 
sum  of  $8  a  share,  to  Charles  f).  Barney  & 
Co.;   and  on  December  28,  1889,  at  the  same 
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place,  aold  800  more  of  tbe  said  sharea  to 
Kdward  B.  Smith  &  Co.  for  the  price  of  |8 
per  iliare. 

"That  the  plaintiff  herein,  haTlng  ascer- 
tained on  December  27,  1809,  that  hla  certifi- 
cates had  disappeared,  aent  a  note  to  the  de- 
fendant company,  of  which  the  following  la 
a  copy: 

'"December  27,  1888.  American  Cement 
Company— Gentlemen;  <In  August  of  thla 
year  I  pnrchaaed  throngh  B.  K.  Jamison  1,- 
500  sharea  of  stock  of  the  American  Cement 
Company,  being  certificatea  Nos.  483  to  481, 
IncloalTe,  and  Nos.  503  to  606,  indnslye, 
which  certlficatea  of  stock  were  left  for  safe- 
keeping only,  with  Btahl  A  Stranb,  bankers 
and  brokers,  they  haying  no  interest  what- 
erer  In  the  same,  nor  any  claim  whatever 
npon  the  stock.  Shortly  afterwards,  I  sold 
300  shares  and  three  of  these  certificates  were 
delivered  to  the  purchaser,  the  numbers  of 
which,  howeyer,  I  am  at  present  unable  to 
give.  The  other  twelve  certificates,  amount- 
ing to  1,200  shares,  have  been  stolen  and  are 
now  In  the  possession  of  some  person  or  per- 
sona to  me  unluown.  You  are  therefore  noti- 
fied and  required  not  to  permit  any  transfer 
to  be  made  upon  your  books  of  any  of  these 
certificates  without  notice  to  me,  and  if  any 
person  applies  for  a  transfer  of  any  of  these 
certificates,  I  require  that  you  shall  give  me 
notice,  in  order  that  I  may  take  proper  legal 
steps  for  securing  possession  of  the  same. 
"  Tours  truly,  P.  R.  Sbattuck.' 

"tn  response  to  this  letter,  said  defendant 
company,  under  date  of  December  28,  1898, 
wrote  to  the  plaintiff  as  follows: 

"  •December  28,  1899.  Mr.  Frank  R.  Shat- 
tuck,  Philadelphia— Dear  Sir:  In  response  to 
your  note  of  December  27,  1899,  stating  that 
certain  certificates  of  stock  of  this  company 
have  been  stolen  from  you,  and  notifying  us 
not  to  transfer  the  same  without  previous 
notice  to  you,  we  notify  you  that  application 
was  made  December  27,  1899,  by  a  D.  Bar- 
ney &  Company,  bankers  of  this  city,  for  the 
transfer  of  certificates  488  and  489  which  are 
as  yet  not  transferred.  We  desire  to  know 
Immediately  whether  either  of  these  certifi- 
cates are  those  you  state  as  having  been  sold 
by  yon,  or  whether  they  are  included  in  those 
yon  allege  to  have  been  stolen. 

"•We  further  advise  you,  certificate  No. 
491  was  transferred  last  September  26th  to 
0.  r.  Osgood  Company,  and  the  following  cer- 
tificates were  transferred  in  November:  Cer- 
tificate No.  503  to  Jos.  S.  Levering;  No.  504 
to  Jos.  S.  Loverlng;  No.  505  to  Wool  J. 
Baldy;  No.  506  to  W.  H.  Castle. 

"  'We  further  suggest  that  you  communi- 
cate Immediately  with  our  counsel,  Mr.  Henry 
C.  Boyer,  No.  537  Chestnut  street,  and  give 
him  fuller  particulars  respecting  the  losa  of 
your  certlficatea. 
"TTours  truly, 

"'American  Cement  Company, 

•*  'B.  W.  Lesley,  President' 


"And  under  date  of  December  29,  1889, 
plaintiff  replied  in  a  letter  addressed  to  Henry 
C.  Boyer,  Esq.,  of  which  the  following  la  a 
copy: 

"'December  29,  1899.  Henry  O.  Boyer, 
Skq.,  No.  587  Chestnut  Street— Dear  Sir:  On 
the  27th  Inst  I  addressed  a  letter  to  the 
American  Cement  Company  in  regard  to  some 
stock  and  in  reply  they  have  referred  me  to 
yon  as  their  attorney. 

"  'The  facts  in  this  matter  are  as  follows: 

"•When  the  original  subscriptions  to  the 
stock  of  the  American  Cement  Company  were 
offered  to  the  public  I  personally  subscribed 
to  1,500  shares  upon  the  subscription  list  held 
by  Jamison  Bros.  &  Company.  I  subsequent- 
ly paid  them  $15,000  and  received  15  certifi- 
cates of  100  shares  each  In  the  name  of  Jami- 
son Bros.  &  Company,  and  by  them  indorsed; 
the  certificates  were  numbered  483  to  491 
and  603  to  508. 

"'All  of  these  certificates  I  deposited  for 
safe-keeping  with  Messrs.  Stahl  &  Straub. 
Subsequently  I  sold  300  of  these  shares  but 
do  not  know  the  numbers  of  the  certificates 
delivered  to  the  purchaser. 

"  'Since  the  failure  of  the  firm  of  Stahl  & 
Straub,  I  find  that  they  deliberately  stole  the 
remaining  12  certificates,  and  on  the  27th 
inst.  I  notified  the  American  Cement  Company 
of  this  fact  and  requested  them  not  to  trans- 
fer the  stock  without  notice  to  me. 

"  'I  am  now  Informed  that  on  the  same 
day  two  of  these  certificates  were  presented 
for  transfer  by  C.  D.  Barney  A  Company  and  • 
your  clients  desire  instmctions  as  to  what  to 
do. 

"  1  am  making  further  Inquiry  and  using 
my  best  efforts  to  identify  the  actual  certifi- 
cates legitimately  sold,  and  the  numbers  of 
the  ones  stolen,  and  will  furnish  you  with 
thla  information  as  soon  as  I  obtain  it 
"  Tours  very  truly,       F.  R.  Shattuck.' 

•TJnder  date  of  January  2, 1900,  said  Henry 
O.  Boyer,  EBq.,  attorney  for  the  defendants, 
wrote  a  letter  to  the  plaintiff,  of  which  the 
following  Is  a  copy: 

"  •January  2,  1900.  Frank  R.  Shattuck, 
Esq.,  No.  800  Betz  Building— Dear  Sir:  I  am 
advised  by  the  American  Cement  Company 
that  certificates  of  the  stock  of  that  company, 
Nos.  483,  484,  486,  487,  490,  507  and  608, 
and  which  correspond  with  certain  numbers 
of  certificates  which  you  allege  to  have  been 
stolen  from  you,  were  to-day  presented  by 
Edward  B.  Smith  &  Company,  the  Bourse,  for 
transfer,  and  transfer  was  refused  In  accord- 
ance with  my  instructions  upon  your  notice. 

•"This  leaves  out  but  one  certificate.  No. 
488,  unaccounted  for,  and  I  now  insist  that 
the  company  be  relieved  from  further  embar^ 
rassment  In  this  matter  by  your  Immediately 
filing  a  bill  in  equity  to  restrain  the  transfer. 
"  •Tours  truly,  Henry  C.  Boyer.' 

*'And  on  January  4,  1900,  the  defendant 
company,  having  been  indemnified  by  the 
Com  Exchange  National  Bank  for  any  loss 
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or  damage  Trhlch  they  might  sastaln  by  rea- 
son of  such  transfer,  permitted  the  ten  cer^ 
tlficates  of  stock,  for  100  shares  each,  to  be 
(transferred  upon  the  books  of  the  company, 
and  new  certificates  issued  for  the  same. 
IFbat  the  market  price  of  the  said  stock  be- 
tween December  26,  1899,  and  January  6, 
iSOO,  was  as  follows: 

1899.  •   High.       Low. 

•tecember26 1%         7% 

27 8%  8 

30 9  8% 

'"""'  i:::::::::::::::::::  1     1? 

4 8%  8% 

6 9  8% 

"If  the  court  be  of  the  opinion  that,  under 
the  facts  above  stated,  the  plaintiff  is  enti- 
tled to  recover  the  value  of  said  stock,  then 
judgment  to  be  entered  for  the  plaintiff  for 
the  value  of  the  same  as  of  the  date  that 
his  right  of  action  began,  with  interest  there- 
on to  date  of  Judgment.  If  the  court  be  of 
opinion  that  plaintiff  Is  not  entitled  to  recov- 
er, then  Judgment  to  be  entered  for  the  de- 
fendant Each  party  reserves  the  right  to 
appeal  from  the  Judgment  of  the  court  here- 
on." 

The  court,  without  filing  an  opinion,  en- 
tered Judgment  for  plaintiff  for  110,260.62. 
.Defendant  appealed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,   MESTREZAT,  and  POTTER,  JJ. 

•  Richard  C.  Dale,  Henry  C.  Boyer,  and 
Samuel  DiclcBon,  for  appellant  B.  O.  Mlcb- 
ener  and  John  O.  Johnson,  for  appellee. 

BROWN,  J.  It  seems  to  be  useless  for 
us  to  call  the  attention  of  some  of  the  lower 
courts  to  the  propriety  of  an  opinion  con- 
taining the  reasons  for  entering  a  Judg- 
ment where  reasons  manifestly  ought  to  be 
given.  In  the  present  case,  reasons  for  the 
Judgment  entered  certainly  ought  to  have 
been  given,  and  it  is  to  be  regretted  tliat 
the  learned  court  withheld  them. 

When  the  appellee  purchased  the  stock 
from  Jamison  Bros.  &  Co.,  they  handed  to 
him  proper  certificates,  with  an  assignment 
and  power  of  attorney  on  the  back  of  each, 
signed  by  them  in  blank.  They  parted  with 
all  their  Interest  in  the  stock,  and,  when 
they  delivered  the  certificates  to  their  vendee 
with  their  signatures  to  the  blank  assign- 
ments and  powers  of  attorney,  they  gave 
authority  to  him  to  insert  his  own  or  any 
other  name  as  the  transferee  of  the  stock, 
and  to  designate  any  one  as  the  attorney  to 
make  the  formal  transfers  on  the  books  of 
the  American  Cement  Company.  That  the 
stock  was  transferable  only  on  the  books 
of  the  company  by  Jamison  Bros.  &  Co.,  to 
whom  the  certificates  had  been  originally  is- 
sued, was  a  condition  inserted  in  the  cer- 
tificates only  for  the  convenience  and  pro- 
tection of  the  corporation  Itself  (Common- 
wealth v.  Watmougb,  6  Whart  117),  and  in 


no  manner  affected  the  title  of  Sbattnck, 
wUch  was  absolute  upon  the  delivery  of  the 
certificates  to  him.  There  was  nothing  ei- 
ther on  the  face  or  back  of  any  one  of  tbem 
to  indicate  that  they  belonged  to  him.  The 
evidence  of  the  ownership  of  the  stock,  as 
gathered  from  each  certificate,  was  tliat  it 
had  been  originally  Issued  to  Jamison  Bros. 
&  Co.;  that,  for  a  valuable  oonaideration. 
they  had  sold  it  to  an  unnamed  vendee;  and 
tliat  whoever  might  have  possession  of  the 
certificates  as  the  purchaser  directly  from 
the  firm,  or  through  some  one  to  whom  they 
had  sold  and  delivered  them  In  the  first  In- 
stance, should  be  regarded  and  dealt  with 
as  their  owner.  The  evidence  of  Shattnek's 
title  was  not  a  transfer  to  him,  b'  :t  was  bis 
possession  of  the  certificates,  which,  it  is  to 
be  fairly  presumed,  were  handed  to  him  by 
the  brokers  from  whom  be  had  purchasod, 
with  the  transfers  in  blank,  because  be  had 
so  requested  for  his  own  convenience,  tf  be 
should  wish  to  dispose  of  them  to  others 
without  going  through  the  formality  of 
transfers  upon  the  books  of  the  company. 
Instead  of  having  himself  named  as  transfer- 
ee, he  saw  fit  to  take  the  ca'tificates  in  the 
shape  In  which  they  are  usually  handed  over 
to  purchasers  from  brokers,  knowing  that 
his  possession  of  tbem  would  be  regarded 
as  the  evidence  of  his  title  and  his  aathoi^ 
ity  to  insert  proper  names  in  the  blank 
transfers  and  blank  powers  of  attorney.  Up- 
on presentation  of  them  to  the  company  by 
himself,  or  others  acquiring  title  through 
him,  he  or  they  at  any  time  could  have  de- 
manded and  would  have  received  new  cer- 
tificates in  their  own  names.  If  he  bad  sold 
his  stock  to  another,  nothing  more  would 
have  been  required  of  him  than  a  mere  de- 
livery of  the  certificates  to  the  vendee,  and 
so  they  could  have  passed  from  hand  to 
hand;  each  succeeding  vendee  having  im- 
plied authority  from  Jamison  Bros.  &  Co., 
the  original  holders,  to  fill  up  the  blanks. 
though  there  was  no  necessity,  eitho'  in 
law  or  according  to  the  usages  of  trade,  to 
do  so,  until  some  piurchaser  wished  to  keep 
them  as  a  permanent  investment,  or  feared 
to  allow  them  to  remain  In  a  condition  which 
might  cause  serious  consequences  if  they 
should  get  into  hands  for  which  they  were 
not  Intended.  With  the  certificates  in  this 
shape,  Shattuck  intrusted  them  to  the  safe- 
keeping of  Us  brokers,  and  the  question  is 
whether  he  shall  suffer  the  consequences  of 
their  bad  faith  to  him,  or  the  same  shall  fall 
upon  another,  who  acted  In  good  faith  with 
the  brokers  as  the  holders  of  the  certificates, 
possessing,  according  to  the  usages  of  trade, 
the  indicia  of  ownership  of  the  stock.  The 
appellee  could  have  absolutely  protected 
himself  from  the  loss  which  has  befallen 
him  through  the  perfidy  of  Stahl  by  tuv 
Ing  had  his  name  inserted  as  the  transferee 
of  the  stock,  but  be  did  not  do  so.  He  f(^ 
lowed  one  of  the  well-settled  usages  of  the 
financial  world,  by  taking  a  blank  transfer 
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of  tbe  stock,  wbicb,  with  the  dellyery  of  the 
certificates  to  bim,  was  all  be  needed  for 
The  purpose  of  acquiring  tbe  absolute  title 
to  the  securities.  As  a  rule,  stocks  are  so 
sold  and  bought  in  this  busy  age,  and  pass 
from  seller  to  buyer,  quasi  negotiable.  Oc- 
casionally real  owners  of  certificates  of  stock 
80  transferred  to  them  In  blank  may  be, 
as  In  this  case,  the  victims  of  those  to  whom 
they  are  intrusted  In  conQdence  that  there 
will  be  no  abuse  of  the  Indicia  of  ownership; 
but,  notwithstanding  such  abuse,  tho&e  who 
sell  and  buy  stocks  in  financial  communities 
will  continue  to  sell  and  buy  them  as  they 
were  sold  and  bought  here.  The  convenience 
and  necessities  of  commercial  centers  will 
always  require  such  a  usage.  With  full 
faith  In  the  Integrity  of  Stahl  &  Straub, 
bankers  and  brokers,  with  whom  the  plain- 
tiff below  had  been  In  tbe  habit  of  transacting 
business,  be  left  his  certificates  of  stock  with 
them  for  safe-keeping.  He  had  been  not 
only  their  customer,  but  had  acted  as  their 
attorney,  and  there  was  nothing  to  lead 
him  to  think  that  tbe  certificates  would  not 
be  returned  to  him  whenever  be  should  call 
for  them.  Instead  of  keeping  them  safely, 
Stabl  took  them  from  tbe  envelope  in  wUcb 
they  bad  been  placed,  and  pledged  them 
to  tbe  Ck>m  Exchange  National  Bank,  which, 
in  good  faith,  made  a  loan  to  him  in  the 
name  of  Stabl  &  Straob;  and  the  only  ques- 
tion Is  whether  this  bank,  which  has  in- 
demnified tbe  American  Cement  CSompany, 
or  the  aiH>eUee,  shall  bear  the  loss  caused 
by  the  bad  faith  of  Stabl.  Upon  principle 
and  authority,  the  question  can  hardly  be 
regarded  as  an  open  one. 

As  applicable  to  tbe  facts  in  this  case,  we 
adopt  tbe  language  of  our  Brother  Mitchell 
In  bis  dissenting  opinion  In  Ryman  v.  Oerlach,  ■ 
153  Pa.  197,  26  Atl.  1031,  26  AU.  302,  which 
is  in  harmony  with  the  view  entertained  by 
tbe  majority  of  the  court:  "A  certificate  of 
stock,  with  a  power  of  attorney  to  transfer, 
duly  executed,  but  in  blank  as  to  date  and 
name  of  transferee,  is  In  the  position  of  mer- 
chandise prepared  for  market.  That  is  the 
way  sales  and  transfers  of  stock  are  usually 
made,  and  tbe  presumable  intent  of  executing 
tbe  power  to  transfer  is  to  put  the  holder  in 
position  to  complete  a  sale  by  delivery  of  the 
certificate  and  transfer  of  the  stock.  Such 
transfer  carries  prima  facie  a  good  title.  Tbe 
bnslness  of  a  stockbroker  Is  to  buy  and  sell 
stock,  and,  when  a  certificate  and  power  to 
transfer  are  put  mto  a  broker's  hands,  the 
situation  is  exactly  analogous  to  that  of  goods 
or  merchandise  of  any  kind  prepared  for  mar- 
ket, and  put  into  the  hands  of  a  dealer  in  that 
particular  article.  The  presumption  which 
would  arise  in  the  case  of  an  ordinary  agent 
or  bolder  is  re-enforced  by  the  nature  of  this 
particular  agent's  business."  When  the  cer- 
tificates of  stock,  with  the  transfers  in  blank 
indorsed  upon  them,  were  placed  in  the  hands 
of  Stahl  &  Straub  by  Shattuck,  he  acted  hi- 
noccntly  and  In  good  faith,  but  another,  equal- 


ly innocent,  dealt  with  one  of  the  men  to 
whom  he  had  Intrusted  his  stock  with  all  the 
indicia  of  ownership;  and,  if  one  of  these 
two  innocent  persons  is  to  suffer,  the  rule,  as 
everywhere  recognized,  is  that,  where  one  by 
his  own  act  arms  another  with  power  to  act 
for  him,  he  who  so  armed  the  wrongdoer  musit 
,  suffer  for  the  consequences  of  the  wrongdoing. 
Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Pars. 
£q.  Oas.  248;  Burton's  Appeal.  93  Pa.  214; 
Ryman  v.  Gerlach,  supra;  Goodwin  v.  Bo- 
barts,  L.  B.  1  App.  Cas.  470.  There  was  noth- 
ing to  Indicate  to  the  Corn  Exchange  National 
Bank  that  Stahl  &  Straub  were  not  the  own- 
ers of  the  certificates.  They  presented  them 
In  the  regular  course  of 'business  to  the  bank 
for  the  purpose  of  procuring  money  upon 
them,  and  there  was  nothing  to  put  the  bank 
on  inquiry  as  to  tbe  right,  title,  or  interest 
of  the  plaintiff  below,  or  any  one  else,  in  the 
shares  of  stock.  The  bank  took  them  in  good 
faltta,  and  its  title  to  them  cannot  now  be 
impeached  by  tbe  imfortunate  appellee.  "The 
rights  of  a  bona  fide  holder,  as  agahist  the 
true  owner  of  the  stock,  to  whom  the  apparent 
owner  has  either  sold  or  pledged,  do  not  de- 
pend on  a  negotiable  character  in  the  cer- 
tificates, but  rest  on  another  principle,  'name- 
ly, that  one  who  has  conferred  upon  an- 
other, by  a  written  transfer,  all  the  indicia  of 
ownership  of  property,  is  estopped  to  assert 
title  to  It  as  against  a  third  person  who  has 
in  good  faith  purchased  it  for  value  from  the 
apparent  owner.'  As  a  general  rule,  the  ven- 
dor or  pledgor  can  convey  no  greater  right  of 
title  than  he  has.  Simply  intrusting  the  pos- 
session of  a  chattel  to  anotber  as  a  depositary, 
pledgee,  or  other  bailee,  is  Insufficient  to  pre- 
vent the  real  owner  reclaiming  bis  property 
in  case  of  an  unauthorized  disposition  of  it  by 
the  person  so  intrusted.  Tbe  mere  possession 
of  chattels,  without  evidence  of  property  or 
authority  to  sell  from  the  owner,  will  not  en- 
able the  possessor  to  give  good  title.  But  if 
the  owner  intrusts  to  another  the  possession 
of  property,  and  also  written  evidence  of  title 
and  power  of  disposition  over  it,  as  respects 
innocent  third  persons,  he  Is  deemed  as  in- 
tending It  shall  be  disposed  of  at  the  pleasure 
of  the  depositary.  If  there  be  conditions  on 
which  this  apparent  right  of  control  is  to  be 
exercised,  not  expressed  on  the  face  of  the 
Instrument,  the  case,  in  principle,  is  like  that 
of  an  agent  who  receives  secret  instructions 
qualifying  or  restricting  an  apparent  absolute 
power.  If  tbe  owner  of  the  stock  voluntarily 
gives  certificates,  with  blank  assignment  and 
power  to  make  transfers,  to  his  brokers,  who 
betray  the  confidence  rejiosed  in  them,  such 
owner  must  suffer  the  loss,  rather  than  in- 
nocent strangers  whose  money  the  brokers 
were  thereby  enabled  to  obtain.  The  prin- 
ciple applies  to  pledges  of  stock,  and  one  who 
purchases  from  tbe  pledgee  may  hold  against 
the  pledgor.  And  if  the  pledgee  pledge  it  to 
secure  payment  of  his  own  debt,  tbe  second 
pledgee  may  hold  it  as  security  till  his  debt 
be  paid.     *A  person  loaning  money  on  such 
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certificate  and  power  has  a  right  to  believe 
that  the  borrower  from  whom  he  receiyes 
them  has  ud  abeolnte  right  to  pledge  the 
stock.'  By  commercial  usage,  a  certificate  of 
stock,  accompanied  by  an  irrevocable  power 
9f  attorney,  either  filled  np  or  In  blank,  is,  in 
the  hands  of  a  third  party,  presumptive  evi- 
dence of  ownership  In  the  holder.  And  where 
the  party  in  whose  hands  the  certificate  is 
found  is  a  holder  for  value,  without  notice 
of  any  intervening  equity,  his  title  cannot  be 
impeached.  Moore  v.  Metropolitan  National 
Bank,  66  N.  Y.  41  [14  Am.  Rep.  173];  Mc- 
Neil V.  Tenth  National  Bank,  46  N.  Y.  325  [7 
Am.  Bep.  341];  Prfill  et  al.  v.  Tilt  et  aL, 
28  N.  J.  Eq.  479;  Bridgeport  Bank  y.  New 
York  &  New  Haven  Railroad  Co.,  30  Conn. 
275;  Mt.  Holly,  etc..  Turnpike  Oo.  v.  Ferree, 
17  N.  J.  Bq.  117;  Wood's  Appeal,  92  Pa.  879, 
37  Am.  Rep.  694. 

We  need  not  pursue  this  discussion  further 
than  to  say  that  Pennsylvania  Railroad  Com- 
pany's Appeal,  86  Pa.  80,  is  conclusive  that 
the  Judgment  below  should  have  been  in  favor 
of  the  defendant.  In  that  case,  Samuel  P. 
Fearon  in  1860  pledged  certain  shares  of  stock 
as  collateral  security  for  a  loan,  transferring 
the  certificates  in  blank.  At  the  maturity  of 
the  loan  he  paid  the  debt,  and  the  shares  were 
returned  to  him,  but  the  blank  transfers  and 
powers  of  attorney,  as  executed,  were  never 
canceled.  Five  or  six  years  after  his  death 
his  executrix  book  the  certificates  of  stock, 
and  deposited  them  for  safe-keeping  with  her 
lawyer,  a  member  of  the  bar  in  good  standing. 
Cteeley,  the  lawyer  to  whom  they  had  been 
intrusted,  used  them  to  secure  a  personal  loan; 
and  Shnltz,  to  whom  he  delivered  the  cer- 
tificates of  stock,  had  the  same  transferred  to 
himself  on  the  books  of  the  company.  On 
a  bill  to  require  the  Pennsylvania  Railroad 
Company  to  issue  to  the  executrix  of  Samuel 
P.  Fearon  duplicate  originals  of  the  certifi- 
cates of  stock  so  transferred  to  Shnltz,  the 
court  below  directed  a  decree  in  favor  of  the 
plaintiff.  In  reversing  that  decree,  while  at- 
tention was  called  to  the  negligence  of  the 
raibroad  company,  we  .said:  "But  there  cer- 
tahily  was  negligence  on  the  part  of  the  ap- 
pellee. As  executrix,  she  placed  the  certifi- 
cates In  the  hands  of  Creeley,  as  her  attor- 
ney, with  the  blank  powers  Indorsed,  un- 
canceled. Thus  by  her  act  he  was  enabled 
to  commit  this  fraud.  The  equities  of  the  re- 
spective parties  are  not  equal.  Where  one  of 
two  iwrtles  who  are  equally  innocent  of  actual 
fraud  must  lose,  it  is  the  suggestion  of  com- 
mon sense,  as  well  as  equity,  that  the  one 
whose  misplaced  confidence  in  an  .igent  or 
attorney  has  been  the  cause  of  the  loss  shall 
not  throw  it  on  the  other.  As  Judge  King  has 
well  expressed  this  principle  in  The  Bank  of 
Kentucky  v.  Schuylkill  Bank,  1  Pars.  Bq. 
Cas.  248:  'The  true  doctrine  on  this  subject 
is  that,  where  one  of  two  innocent  persons  is 
to  suffer  from  the  tortious  act  of  a  third,  be 
who  gave  the  aggressor  the  means  of  doing 
the  wrong  must  alone  bear  the  consequences 


of  the  act'  The  appellee  in  tbfs  case  at- 
lected  the  attorney.  She  had  entire  conffdeocfe 
in  him.  She  placed  these  certificates,  with 
the  blank  iMwers,  in  his  hands.  He  proved 
unworthy  of  the  trust  reposed  in  him.  He 
perpetrated  a  gross  fraud,  by  which  he  con- 
verted this  property  to  his  own  use-  That  be 
was  an  attorney  at  law  in  good  standing  does 
not  help  her  case.  He  added  to  the  crime  of 
which  he  was  guilty  that  of  moral  perjury, 
by  the,  violation  of  his  ofilcial  oath.  On  what 
principle  of  equity  can  she  be  allowed  to  tbrow 
off  from  herself  on  to  the  appellants  the  loas 
which  has  resulted  from  the  dishonesty  of 
her  own  agent?  Thia  important  element  la 
the  case  was  entirely  overlooked  by  the  learn- 
ed master  and  the  court  below;  and  we  think, 
applying  it  to  the  undisputed  facts  of  the 
case,  the  appellee's  bill,  as  to  the  appellants, 
ought  to  have  been  dismissed." 

In  the  present  case  ther«  was  no  negligence 
<»  the  part  of  the  Com  Exchange  National 
Bank.  It  is  conceded  that  it  took  the  stock 
from  Stahl  &  Straub  in  good  faith.  In  the 
regrular  course  of  business,  without  any  no- 
tice of  the  right,  title,  or  interest  of  the  plain- 
tiff In  the  certificates.  Indeed,  there  was 
nothing  that  the  Com  Bxchanjge  Nattonal 
Bank  could  or  ought  to  have  done  that  it  did 
not  do.  If,  in  the  exercise  of  extraordinary 
caution,  which  was  not  required  (tf  It,  it 
had  gone  and  made  inquiry  of  the  only  pec^ 
sous  who  could  have  informed  it  aa  to  whom 
the  stock  had  been  sold,  it  would  have  been 
Informed  by  Jamison  Bros  A  Co.  that  they 
bad  parted  with  all  Interest  in  the  securities, 
and  had  sold  them  to  Mr.  Shattnck,  with  au- 
thority in  him  to  pass  them  by  delivery  to 
any  one  who  might  have  purchased  them  from 
him.  As  stated,  the  question  raised  on  this 
appeal  is  no  longer  debatable. 

The  Judgment  of  the  court  below  la  re- 
versed, and  the  record  remitted,  with  direc- 
tion to  enter  Judgment  In  favor  of  the  de- 
fendant 


THDRBER  v.  SMITH. 

(Supreme  Court  of  Rhode  Island.     ManA  Z, 
1903.) 

MORTOAOES— PATMBNT    BBFORB    MATURITT— 
CONSIDBRATION— OFFER  AND  ACCEPT- 
ANCE—TENDERr-WAIVER. 

1.  A  mortgagee's  agreement  to  receive  lew 
than  the  amonnt  due,  in  full  payment  in  con- 
sideration of  the  mortgagor's  satisfaction  of  tbe 
mortgage  before  maturity,  is  based  on  a  soffl- 
cieut  consideration. 

2.  Where  a  mortgagee  promised  to  accept  lee 
than  the  amount  due,  in  consideration  of  tlie 
mortgagor's  payment  of  the  mortgage  before 
maturity,  but  before  such  payment  was  made 
the  mortgagee  notified  the  mortgagor  that  he 
had  sold  the  moi-tgage  for  its  face,  such  notice 
constituted  a  waiver  of  a  tender  by  the  mort- 
gagor as  a  condition  precedent  to  his  right  to 
recover  for  breach  of  contract. 

3.  Where  a  mortgagee  agreed  to  recdve  less 
thau  the  amount  due,  for  payment  before  ma- 
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tnritr,  bnt  before  hta  «>ffer  wa«  accepted  he 
D^&ed.  the  mortgagor  that  he  had  aold  the 
mortgage  for  Ita  face,  auch  notification  consti- 
tuted a  withdrawal  of  hia  offer. 

4.  Where  a  mortgagee  offered  to  receive  less 
than  the  amount  dne,  for  payment  before  ma- 
turity, and  the  mortgagor  answered  tliat  he 
would  like  to  accept  the  offer,  and  expected 
to  have  the  money  to  do  so  In  about  two  weeks, 
■nch  answer  did  not  constitute  au  acceptance 
of  the  offer. 

Bxceptions  from  District  CSonrt,  PtotI- 
dence  County. 

Action  by  Walter  Tfanrber  against  Hallls 
N.  Smith.  On  exceptions  to  ruling  of  the 
district  conrt    Judgment  for  defendant 

Argued  before  STINESS,  C.  J^  and  Tllr 
LINGHAST  and  DOUOLAS,  33. 

Hnddy  &  Easton,  for  plaintiff.  Frank  H. 
WUdes,  for  defendant 

8TINB8S,  O.  J.  The  plaintiff  gave  a  mort- 
gage to  the  defendant  for  $200,  due  March- 
19,  1802.  August  1,  1901,  the  defendant 
'wrote  to  the  plaintiff  as  follows;  "Provi- 
dence, R.  L,  August  1,  1901.  Walter  Thur- 
bez^Dear  Sir:  Tour  mtge.  calls  for  Interest 
leas  than  I  generally  get,  and  knowing  I 
can  let  the  money  out  to  better  advantage 
if  I  could  get  It  In,  I  am  willing  to  allow 
yon  $20  discount.  If  you  can  raise  the  money 
or  find  somebody  else  to  take  It  up  this 
month.  I  have  offered  this  same  com.  else- 
Trbere,  and  give  yon  the  same  opportunity. 
Very  tnily,  H.  N.  Smith."  The  plaintiff 
replied  on  the  8th  day  of  August,  A.  D.  1901, 
by  letter:  "I  would  like  to  accept  the  offer, 
and  expect  to  have  the  money  for  It  In  about 
two  weeks."  August  21,  1901,  the  defend- 
ant notified  the  plaintiff,  by  letter,  that  he 
bad  sold  the  mortgage  for  its  face.  Aug^ist 
SO,  1901,  the  plaintiff  went  to  the  defendant 
and  offered  jm  pay  the  $180,  but  made  no 
formal  tender  of  that  sum. 

Upon  these  facts  the  court  ruled  that  there 
was  consideration  for  a  contract  In  obtain- 
ing the  $180  before  It  was  due:  that  the  let- 
ter of  August  8th  was  not  such  an  acceptance 
by  the  plaintiff  that  the  defendant  could  sue 
for  its  breach,  and  therefore  not  a  technical 
acceptance;  that  the  defendant's  notice  of  a 
sale  of  the  mortgage  to  a  third  party  did  not 
act  as  a  withdrawal  of  the  offer;  that  the 
offer  was  open  on  August  80th;  tuat  the 
plalntllTs  statement  oft  that  day  was  an  ac- 
ceptance; and  that  the  statement  of  the  de- 
fendant that  he  had  sold  the  mortgage,  and 
that  It  was  too  late  to  accept  the  offer  to 
take  it  up,  was  a  waiver  of  objection  to  the 
form  of  tender.  The  defendant  took  ex- 
ception to  these  rulings,  except  that  on  the 
letter  of  August  8th,  and  the  court  gave 
Judgment  for  the  plaintiff  in  the  sum  of  $32. 

It  Is  an  e!emeutary  principle  that  the  pay- 
ment of  money  before  it  Is  due  Is  a  good  con- 
sideration for  a  contract  Rlghter  v.  Stall, 
8  Sandf.  Ch.  008;  Reed  v.  McGregor,  62  Minn. 
»4.  64  N.  W.  88;  Bowker  v.  Chtlds,  8  Allen, 
434.    The  latter  decision  quoted  from  Pin- 


nel's  Case..  5  Ooke,  117,  as  follows:  "^  thi 
case  at  bar  it  was  resolved  that  the  payment , 
and  acceptance  of  parcel  before  the  day,  In 
satisfaction  of  the  whole,  would  be  a  good 
satisfaction  in  regard  of  circumstances  of 
time;  for,  peradventure,  parcel  of  It  before 
the  day  would  be  more  beneficial  to  him 
than  the  whole  at  the  day,  and  the  value  of 
the  satisfaction  Is  not  materlaL"  This  Is 
exactly  the  consideration  set  forth  in  the 
defendant's  letter  of  August  1,  1901.  The 
exception  to  the  ruling  of  the  court  below  as 
to  consideration  of  the  contract  is  overruled. 

The  court  also  ruled  that  the  notice  of  a 
sale  of  the  mortgage  operated  as  a  waiver 
of  objection  to  the  form  of  tender.  The  de- 
fendant's letter  was  express  notice  that  he 
no  longer  had  the  mortgage  to  deliver.  His 
statement  to  the  plaintiff  on  August  30tb 
that  It  was  "too  late  to  accept  Mr.  Thnr- 
ber's  offer  to  take  up  the  mortgage"  was  an 
express  declination  to  perform  the  offer,  and 
this  would  excuse  the  plaintiff  from  making 
a  tender.  Blcknall  v.  Waterman,  6  R.  L 
43;  Lee  v.  Stone.  21  R.  I.  123,  42  Ati.  717; 
Holmes  v.  Holmes,  9  N.  Y.  525;  Lake  Shore 
V.  Richards,  162  Dl.  69,  88  N.  B.  773,  30  L. 
R.  A.  S3. 

The  ruling  that  the  offer  was  still  open 
on  August  80th,  when  the  plaintiff  offered  to 
pay  the  $180,  was,  In  our  opinion,  erroneons. 
The  court  must  have  held  that  there  was  no 
withdrawal  because  the  notice  did  not  make 
an  express  statement  to  that  effect.  Such  a 
construction  of  the  letter  is  too  strict  The 
letter  must  be  taken  as  It  would  ordinarily 
be  understood  In  business  affairs.  It  is  pos- 
sible to  infer'  that  although  the  defendant 
bad  sold  the  mortgage,  he  might  be  able  to 
buy  it  back  again,  and  so  comply  with  his 
offer;  still  this  would  not  be  the  natural  con- 
struction. If  A.  offers  to  sell  a  horse  to  B. 
within  10  days,  and,  before  the  offer  is  ac- 
cepted, notifies  B.  that  he  has  sold  the  horse, 
we  can  hardly  conceive  that  this  would  not 
be  regarded  as  a  revocation  of  the  offer. 
The  fact  of  a  sale  would  show  that  the  per- 
son giving  the  notice  no  longer  had  the  pow- 
er to  carry  out  the  offer.  If  such  was  not 
the  purpose  of  the  notice,  it  would  be  mean- 
ingless. We  think  that  Its  purpose  and 
effect  was  a  revocation  of  the  defendant's 
offer.  If  this  be  so.  Judgment  should  have 
been  for  the  defendant,  for,  before  accept- 
ance, he  had  the  right  to  withdraw  bis  offer. 

The  ruling  that  the  plaintiff's  letter  was 
not  an  acceptance  was  not  excepted  to  by 
the  defendant  being  in  bis  favor,  and  Is  not 
before  ns  on  exception.  It  Is  proper  to  add, 
however,  for  further  proceedings  In  this  case, 
that  we  think  that  this  ruling  was  correct. 
The  letter  did  not  accept  the  offer  expressly 
or  impliedly.  The  words,  "I  would  like  to 
accept,"  and  "expect  to  have  the  money  for 
It  in  about  two  weeks,"  imply  a  willingness 
to  accept,  bnt  a  doubt  as  to  ability.  Sni»- 
pose,  upon  the  ground  of  a  completed  con- 
tract for  earlier  paym«it,  the  defendant  had 
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Bought  to  foreclose  bis  mortgage  or  to  bua 
upon  the  note.  The  defendant  could  have 
urged  with  mudt  force  that  be  had  not  ac- 
cepted the  offer,  but  bad  sitpply  expressed  a 
desire  to  do  so.  An  acceptance  of  an  offer 
must  be  definite,  unambiguous,  and  unqual- 
ified—such  as  to  complete  a  contract.  In 
Martin  v.  Northwestern  C!o.  (0.  C.)  22  Fed. 
590,  an  offer  of  coal  upon  specified  terms  was 
replied  to  as  follows:  "Telegram  received. 
You  can  consider  the  coal  sold.  Will  be  In 
Cleveland  and  arrange  particulars  next 
week."  This  was  much  more  definite  than 
the  letter  In  this  case,  but  It  was  held  that 
there  was  no  definite  contract  and  accept- 
ance thereof.  Brewer,  J.,  said:  "It  Is  not  'I 
accept  your  offer,'  but  Tou  may  consider  the 
coal  sold.'  It  is  not,  perhaps,  a  natural  ex- 
pression when  a  definite  acceptance  of  an 
offer  is  Intended.  It  is  more  equivalent  to 
this:  There  is  so  little  to  be  settled,  and  I 
am  so  sure  that  all  can  be  arranged,  that  you 
are  safe  in  looking  at  the  sale  as  closed,  and 
prepare  to  make  your  arrangements  accord- 
ingly.' "  In  Potts  V.  Whitehead,  23  N.  J.  Eq. 
512,  to  an  offer  to  sell  land  the  reply  was: 
"Have  twice  attempted  the  tender  of  the 
first  payment  of  $500  upon  the  agreement 
made  between  us  on  the  7tb  December  last. 
I  will  meet  you,"  etc.,  "when  I  shall  be  ready 
to  make  tender  of  the  money  and  execute  the 
propef  agreements  thereupon."  It  was  held 
that  this  letter  was  not,  either  in  terms  or 
substantially,  an  acceptance  of  an  offer,  and 
concluded  no  contract.  In  Myers  v.  Smith, 
48  Barb.  614,  an  offer  of  malt  "delivered  on 
boat"  was  accepted  as  "deliverable  on  boat," 
and  it  was  held  that  this  was  not  an  ac- 
ceptance of  the  offer.  In  Havens  v.  Amer- 
ican C!o.,  11  Ind.  App.  315,  39  N.  £.  40,  the 
words,  "I  am  prepared  to  make  the  arrange- 
ment with  you,"  were  held  not  to  be  an  un- 
qualified and  unequivocal  acceptance.  In 
Carr  v.  Duval,  4  Pet  77,  10  L.  Ed.  361,  the 
rule  is  stated  that  if  it  be  doubtful  whether 
an  agreement  has  been  concluded,  or  is  a 
mere  negotiation,  chancery  will  not  decree  a 
specific  performance.  In  Hutchinson  v.  Bow- 
ker,  5  M.  &  W.  536,  an  offer  was  made  of  a 
quantity  of  good  barley,  with  terms  stated. 
The  reply  was:  "Of  such  offer  we  accept, 
expecting  you  will  give  us  fine  barley  and 
full  weight."  The  Jury  found  that  there  was 
a  distinction  in  the  trade  between  good  and 
fine  barley,  but  that  it  was  not  applied  in  the 
letter  in  that  particular  sense.  The  court 
held  that  the  meaning  was  ambiguous,  and 
hence  no  acceptance.  See,  also,  Isham  v. 
Therasson,  53  N.  J.  Eq.  10,  80  Atl.  969; 
Marschall  v.  Elsen,  7  Misc.  Rep.  674,  28  N. 
Y.  Supp.  62. 

We  think  the  terms  of  the  letter  In  the 
case  at  bar  were  ambiguous,  and  so  no  ac- 
ceptance, from  which  it  follows  that  the  de- 
fendant had  the  right  to  revoke  his  offer, 
which  he  did  by  bis  notice  of  sale  of  the 
mortgage,  and  therefore  Judgment  should 
bave  been  for  the  defendant 
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GRANITE  BLDG.  ASS'N  ▼.  OREBN»et>Bi, 
(Supreme  Court  of  Rhode  Island.    V«K  14,  ' 
1903.) 

IiANDLORD  AND  TENANT  —  COVBNAIITS  —  VSS 
OP  PREMISES— SALB  OP  LIQUOB^-COKTrNU- 
INO  CO VENANTS— BREACH  —  WAIVER  —  POB- 
FBITURE— ACTIONS— EVIDENCE. 

1.  Where,  in  an  action  to  recover  possesion 
of  a  rented  tenement  for  hreach  of  covenant, 
the  evidence  failed  to  show  that  one  of  the  de- 
feudauts  was  ever  in  possession  of  the  prem- 
ises, or  that  he  took  any  part  in  sublettins 
them  for  a  purpose  prohibited  by  the  lease,  a 
nonsuit  as  to  him  was   properly  granted. 

2.  Where,  in  an  action  to  recover  poses- 
sion  of  leased  property  for  breach  of  a  cove- 
nant prohibiting  the.  use  of  the  same  for  the 
Belling  of  liquors,  defendant's  surety  on  a  stat- 
utory bond,  given  in  the  coarse  of  the  trial, 
'collected  from  defendant  and  paid  to  the  plain- 
tiff the  rent  accruing  during  the  time  lia- 
bility on  the  bond  continued,  and  the  receipts 
given  by  plaintiff  to  such  surety  for  the  rent 
contained  a  provision  that  the  money  so  pai<i 
was  received  without  prejudice  to  plaintiff':' 
right  to  eject  defendant  for  breach  of  such 
covenant  defendant  was  entitled  to  prove  the 
relations  existing  between  him  and  hia  surety, 
for  the  purpose  of  showing  that  the  latter  had 
DO  authority  to  bind  defendant  by  the  agree- 
ment expressed  in  the  receipts. 

8.  Where  a  lease  provided  that  no  part  of 
the  ipremises  should  be  used  for  the  sale  of 
intoxicating  liquors,  and  a  subsequent  assignee 
of  the  lease,  notwithstanding  the  lessor's  re- 
fusal to  waive  the  covenant,  rented  a  part  of 
the  property  to  a  licensed  liquor  seller,  who 
maintained  a  saloon  therein,  such  act  consti- 
tuted a  continuing  breach  of  the  covenant; 
and  the  landlord's  acceptance  of  rent,  with 
knowledge  of  the  facts,  only  constituted  a 
waiver  of  the  breach  of  covenant  which  had 
accrued  up  to  that  time,  and  did  not  deprive 
him  of  the  right  to  declare  a  forfeitoro  of  the 
lease  for  a  subsequent  breach.    . 

Action  by  the  Granite  Building  Asaoclatlon 
against  William  R.  Greene  and  another. 
Verdict  in  favor  of  defendants,  and  plaintiff 
moves  for  a  new  trial.    Granted. 

Argued  before  TIIXINGHAST,  BOGBRS, 
and  DOUGLAS,  JJ. 

William  A.  Morgan,  for  plaintiff.  Irving 
Champlin,  for  defendants. 

TILLINGHAST,  X  This  is  an  action  of 
trespass  and  ejectment,  and  is  brought  to  re- 
cover possession  of  stores  Nos.  15  and  16  on 
Market  Square,  in  the  city  of  Providence. 
The  following  facts  appeared  In  evidence  at 
the  trial  of  the  case  in  the  common  pleas  di- 
vision: On  the  1st  day  of  April,  1888,  the 
plaintiff  leased  to  George  N.  Harris  and  Hen- 
ry L.  Greene  the  two  stores  upon  the  first 
fioor  of  the  Granite  Building  located  at  the 
comer  of  North  Main  street  and  Market 
Square,  In  the  city  of  Providence,  numbered 
15  and  16  on  said  Market  Square,  together 
with  the  basements  or  cellar  rooms  directly 
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IMi)fa>tlf(a»ld  stores,  for  tbe  term  of  10  years, 
at->»]9«ui7  rental  of  $4,000,  payable  lu 
monthly  InstaUments  of  $833^  on  the  first 
business  day  of  eacli  month,  in  advance. 
The  lease  contained  a  covenant  that  It  should 
be  terminated,  at  the  option  of  the  lessor,  in 
ctase  of  breach  by  the  lessees  of  any  of  their 
coven««tB  therein  contained.  One  of  the 
covenants  of  the  lessees  was  that  they  would 
not  sell  liquor  upon  said  premises,  except  in 
the  due  course  of  their  business  as  druggists. 
The  lessees  took  possession  under  the  lease, 
and  carried  on  the  business  of  druggists  un- 
til some  time  in  January,  1901,  when  they 
f<old  out  and  assigned  their  interest  in  the 
lease  to  the  defendants,  as  claimed  by  the 
plaintlfF,  while  the  defendants  claim  that 
■aid  sale  and  assignment  was  made  to  the 
defendant  William  R.  Greene  indlrldually. 
Immediately  after  the  sale  said  William  R. 
Greene  took  possession  of  the  leased  prem- 
ises, and  carried  on  a  drug  business  at  No. 
16  Market  Square;  paying  rent  regularly  to 
the  treasurer  of  the  plaintiff  corporation  by 
liis  personal  check,  the  receipts  for  which 
rent  were  given  to  him  persoually.  About 
August,  1901,  the  store  No.  15  Market  Square 
became  vacant;  and  the  defendant  William 
K.  Greene  requested  Frank  P.  Comstock,  who 
-was  a  director  in  the  plaintiff  corporation,  to 
-waive  the  covenant  against  liquor  selling,  so 
that  he  might  sublet  the  store  as  a  liquor 
saloon,  but  said  Comstock  refused  this  re- 
quest Said  William  R.  Greene,  however, 
did  sublet  store  No.  16  to  one  Charles  N. 
Denault,  to  be  used  for  the  sale  of  intoxicat- 
ing  liquors;  and  the  plaintiff  contends  that 
said  subletting  was  in  violation  of  the  cove- 
nant of  the  lessees,  and  entitles  it  to  recover 
possession  of  the  premises  discharged  from 
the  lease. 

The  case  now  before  us  was  brought  in  the 
district  court  of  the  Sixth  Judicial  District 
(the  writ  having  been  issued  on  the  2d  day 
of  August,  1902),  where,  upon  trial,  the  de- 
fendant George  C.  Greene  was  adjudged  to 
be  not  in  possession  of  the  premises  in  ques- 
tion, and  decision  was  rendered  in  his  favor 
for  costs.  Decision  was  rendered  for  the 
plaintiff,  however,  against  the  defendant 
William  R.  Greene,  for  possession  and  costs, 
whereupon  the  defendant  William  R.  Greene 
claimed  a  Jury  trial,  and  the  case  was  certi- 
fied to  the  common  pleas  division.  The  rec- 
ord shows  that  the  plaintiff  also  claimed  a 
jury  trial  as  against  the  defendant  George 
C.  Greene,  who  was  held  not  to  have  been  in 
possession  of  the  premises,  by  the  district 
court,  as  aforesaid.  At  the  trial  of  the  case 
in  the  common  pleas  division,  the  presiding 
Justice  granted  a  nonsuit  as  to  the  defendant 
George  C.  Greene,  and  allowed  the  case  to  go 
to  the  Jury  as  to  the  liability  of  the  defend- 
ant William  R.  Greene.  The  Jury  returned  a 
verdict  in  favor  of  the  defendant  William  R. 
Greene,  and  the  case  is  now  before  us  upon 
the  plaintiff's  petition  for  a  new  trial  upon 
the   grounds   (1)   that  the  presiding  justice 


erred  in  nonsultlDg  the  plaintiff  as  to  the  de- 
fendant George  C.  Greene;  (2)  that  he  erred 
In  admitting  certain  testimony  offered  by  the 
defendant;  (3)  that  he  erred  in  his  charge  to 
the  Jury;  and  (4)  that  the  verdict  was 
against  the  evidence,  and  the  weight  thereof. 

1.  An  examination  of  the  evidence  falls  to 
show  that  the  defendant  George  0.  Greene 
was  ever  in  possession  of  the  premises  ia 
question,  or  that  he  took  any  part  In  sub- 
letting them  to  Denault  for  use  as  a  liquor 
saloon.  The  nonsuit  as  to  him,  therefore, 
was  properly  granted. 

2.  The  second  ruling  complained  of  was 
that  the  defendants'  counsel  was  permitted 
to  interrogate  William  R.  Greene  as  to  the 
relations  existing  between  himself  and  one 
William  H.  Shaw,  as  to  certain  receipts 
given  to  the  latter  by  plaintiff's  attorney 
after  the  commencement  of  proceedings  to 
eject  the  defendants  from  said  premises.  It 
appears  that  Shaw  was  surety  on  a  statutory 
bond  given  by  William  R.  Greene  on  bis 
claim  for  a  Jury  trial  in  a  prior  action 
brought  by  the  plaintiff  against  these  de- 
fendants for  the  XKtssession  of  the  premises 
in  question.  In  which  action  the  plaintiff  was 
nonsuited,  and  also  that  said  Shaw  was  sure- 
ty on  the  statutory  bond  of  William  R. 
Greene  on  his  claim  for  Jury  trial  in  the 
present  action,  and  that,  in  view  of  the  lia- 
bility thus  Incurred  by  Shaw,  he  took  care  to 
protect  himself  by  collecting  from  the  de- 
fendant William  R.  Greene  and  paying  to  the 
plaintiff  the  amount  of  the  rent  which  ac- 
crued during  the  time  that  this  liability  on 
said  bonds  continued  The  object  of  the  de- 
fendant's counsel  in  interrogating  said  Wil- 
liam R.  Greene  In  relation  to  the  receipts  re- 
ferred to  was  to  show  that  the  latter  had  not 
made  or  agreed  to,  and  had  not  authorised 
his  bondsman,  Shaw,  to  make  or  agree  to, 
the  reservations  contained  in  the  receipts 
offered  In  evidence,  which  reservations  were 
to  the  effect  that  the  rent  or  money  received 
by  the  plaintiff  from  Shaw  for  the  use  and 
occupation  by  the  defendants  of  said  prem- 
ises was  received  without  prejudice  to  the 
rights  of  the  plaintiff  to  eject  the  defendants 
for  the  breach  of  their  covenant  aforesaid. 
We  think  the  testimony  was  properly  ad- 
mitted for  the  purpose  of  showing  or  tending 
to  show  that  the  defendant  William  R. 
Greene  was  not  bound  by  the  acts  of  his 
bondsman  in  the  premises. 

3.  The  third  ground  upon  which  the  plain- 
tiff moves  for  a  new  trial  is  that  the  presid- 
ing Justice  erred  In  charging  the  Jury  that 
they  were  to  determine  whether  or  not  the 
plaintiff,  by  reason  of  its  having  accepted  an 
installment  of  rent  from  the  defendants  in 
January,  1902,  bad  waived  Its  right  to  ter- 
minate the  lease  under  which  the  defendants 
were  tenants  of  the  plaintiff,  on  account  of 
the  breach  by  the  defendants,  who  were  the 
assignees  of  the  lessees,  and  hence  bound  by 
the  terms  of  the  lease,  of  the  covenant  not  to 
sell  liquor  upon  the  premises.    In   charging 
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the  Jury,  the  court  said:  "There  Is  practl- 
flMIy  but  a  single  iesne  for  yon  to  consider:* 
•  •  •  The  lease  In  qaestlon  contalnl  k 
dame  that  the  selling  of  intoxicating  liquors 
shall  not  be  carried  on  there,  except  In  the 
ordinary  course  of  the  druggist's  business. 
It  is  conceded  at  the  present  time  that  the 
business  of  a  licensed  Uqnor  seller  is  carried 
on.  That  would  make  a  forfeiture  of  the 
lease,  irrespective  of  the  fact  that  the  rent 
had  been  paid,  unless  there  had  been  some 
acts  on  the  part  of  the  plaintiff  which 
amount  to  a  waiver  of  the  right  to  insist  up- 
on that  forfeiture;  and  that  is  the  only  ques- 
tion for  your  consideration.  And  as  yon  find 
upon  this  question  of  the  waiver  or  no  waiver 
will  your  verdict  be  either  for  the  plaintiff 
or  defendant.  •  •  •  It  is  for  you  to  de- 
cide whether  or  not  there  has  been  a  waiver 
of  the  right  to  insist  upon  a  forfeiture,  and, 
so  far  as  rent  is  concerned,  you  will  go  no 
further  than  the  1st  day  of  February,  and 
for  this  reason:  Since  February  It  Is  testified 
that  rent  has  been  paid  under  this  agree- 
ment—that the  rights  of  the  parties  should  be 
preserved  as  they  were  on  the  1st  day  of 
February.  So  taking  rent  since  the  Ist  day 
of  February  is  not  to  be  construed  as  bind- 
ing one  side  or  the  other.  When  you  come 
to  consider  the  evidence,  if  you  are  of  the 
opinion  that  the  corporation  had  notice  In 
December  when  this  man  went  in  there,  and 
waived  Its  right  to  insist  upon  the  forfeiture 
contained  In  the  lease,  then,  if  that  right  was 
waived.  It  is  still  waived.  If  they  did  not 
waive  it  then,  tJiey  have  not  waived  it  since, 
for  the  purposes  of  this  case,  and  you  will 
proceed  to  give  your  verdict  accordingly. 
The  question  of  rent  is  not  to  be  considered 
by  you  since  the  1st  day  of  February,  be- 
cause that  was  paid  under  an  agreement 
which  protects  the  rights  of  the  parties  as 
they  were  on  the  Ist  day  of  February."  The 
plaintiff's  counsel  took  an  exception  to  that 
part  of  the  charge  which  was  to  the  effect 
that  the  Jury  were  to  determine  whether  the 
acceptance  of  rent  in  January,  1902.  was  a 
waiver  of  the  plaintifrs  right  to  Insist  upon 
a  forfeiture  of  the  lease.  That  is  to  say,  as 
we  understand  It,  the  exception  was  to  the 
instruction  that  it  was  competent  for  the 
Jury  to  find  that  if  the  plaintiff  accepted  the 
rent  for  January,  1902,  after  knowledge  on 
its  part  of  the  violation  by  defendants  of  the 
covenant  aforesaid,  it  had  waived  its  right 
to  insist  on  the  forfeiture  of  the  covenant  in 
the  lease;  the  court  saying  "that,  if  the  right 
was  then  waived,  it  Is  still  waived."  In 
view  of  the  facts  which  appeared  in  evidence 
relative  to  the  continued  violation  by  the  de- 
fendants of  the  covenant  in  question,  we  are 
of  the  opinion' that  the  rule  as  thus  laid  down 
by  the  court  was  too  narrow.  For  while  it 
is  doubtless  true  that,  as  a  general  rule,  a 
waiver  of  a  forfeiture  occurs  by  an  accept- 
ance of  rent  which  became  due  after  a  breach 
of  covenant  by  the  lessee,  which  breach  was 
known  to  the  lessor  at  the  time  of  accepting 


the  rent  fStiyita'*  Landl.  &  Tgb^ 
tittl  i  '497;.jaiIcOIynn  v.  Hoore, 

LJtbMtMtMe  that  there  Are'wei 

"V^ptlons  to' such, rule.  And  one ^ 
eeptions  is  where  there  is  a  cont 
of  forfeiture.  In  such  case  the  le 
precluded  from  taking  advantage 
felture  by  having  received  rent  — —iv— 
crued  after  the  breach  was  originally'^BOm- 
mltted.  An  example  of  a  case  of  this  sort 
which  bears  directly  on  the  case  at  bar  is 
that  given  by  Mr.  Taylor,  supra  (section 
600),  where  the  forfeiture  was  incurred  by 
using  two  rooms  in  a  bouse  in  a  manner  pro- 
hibited by  the  lease.  The  user  under  raCb 
circumstances  in  the  cases  relied  on  by  the 
author  in  support  of  the  text  was  held  to  b« 
a  continuing  breach,  and  the  landlord,  was 
allowed  to  recover  after  receiving  rent,  pro- 
vided the  user  continued  after  such  recdpt 
Thus  in  Doe  v.  Gladwin,  6  Q.  B.  953,  it  was 
held  that  where  a  tenant,  who  is  bound  to 
keep  the  premises  insured  at  all  times  daring 
the  demise,  leaves  them  uninsured  for  a  time, 
the  receipt  of  rent  Is  only  a  waiver  of  fliat 
portion  of  the  breach  which  has  occurred  at 
the  time  the  rent  is  received.  See.  also. 
Block  V.  Bbner,  64  Ind.  644;  Farwell  v. 
Easton,  63  Mo.  446;  AmbiO'  v.  Woodbridge. 
9  B.  &  C.  376.  In  Manice  v.  MiUen,  26  Barb. 
41,  MltcheU,  P.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  acceptance  of  rent 
is  generally  a  waiver  of  a  previous  cause  of 
forfeiture,  if  that  cause  were  known  to  the 
laniiiord.  But  this  rule  does  not  apply  to 
cases  of  'a  continuing  breach.'  Arch.  Idind 
&  Ten.  pp.  96-101.  So,  where  there  was  a 
covenant  that  rooms  should  not  be  used  for 
certain  purposes,  and  they  were  bo  used,  and 
afterwards  the  landlord  accepted  rent,  and 
the  tenant  continued  after  that  to  use  them 
for  the  same  forbidden  purposes,  ejectment 
could  not  be  brought  for  the  misuser  prior  to 
the  payment  of  rent,  but  was  sustained  for 
the  subsequent  continuance  of  the  same  mis- 
user." In  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.) 
VOL  18,  p.  888,  under  the  caption  "Continuing 
Causes  of  Forfeiture,"  the  law  is  stated  as 
follows:  "Some  covenants  and  conditions 
are  susceptible  of  a  continuing  breach.  In 
such  case  a  waiver  of  a  breach  extends  only 
to  past  breaches,  and  will  not  preclude  the 
lessor  from  taking  advantage  of  a  forfeitnre 
incurred  subsequently  to  such  waiver.  Thus 
a  covenant  to  keep  in  repair,  to  keep  the 
premises  Insured,  to  plant  and  keep  replaced 
fruit  trees  upon  the  demised  premises,  and 
to  pay  taxes,  as  well  as  restrictions  upon  the 
use  of  the  premises,  have  been  held  to  be 
continuing,  so  that  a  waiver  of  one  breach 
would  not  preclude  a  forfeiture  for  a  subse- 
quent breach."  See  cases  cited  in  support  of 
these  propositions.  In  short,  the  rule  seems 
to  be  well  settled  that,  where  a  condition  bi 
a  lease  is  single,  it  Is  wholly  discharged  by 
one  waiver.  See  Smith  v.  Edgewood  Club, 
19  R.  I.  628,  85  Aa  884,  36  Atl.  128.  But  if 
it  be  continuous,  the  waiver  only  dlacbarges 
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sr   breach.    Under  tlie   law   as . 
.- .  It  Is  clear  that  Ifce  breach  of  ^ 
\X  Ifi  question  by  tM  lessee!  "«**«• 
one,  and  that  the  acceptance  o!f 
tfe  plaintiff  for  the  month  of  Jan- 
%  even  If  it  had  knowledge  of  the 
at  that  time,  was  not  a  waiver  of  its 
maintain  Its  present  action  for  a  snb- 
s^^flSInt  and  continuing  breach  of  said  cove- 
nant. 

As  a  new  trial  must  be  granted  on  account 
■of  the  error  above  referred  to,  there  Is  no 
occasion  for  us  to  consider  the  fourth  and  last 
sronnd  for  a  new  trial,  namely,  that  the  ver- 
dict Is  against  the  evidence. 

Several  other  questions  have  been  'quite 
fnlly  and  learnedly  discussed  by  counsel 
Iwtb  at  the  hearing  and  in  their  briefs,  but, 
aa  they  are  not  Involved  in  the  case  as  pre- 
sented by  the  record,  anjrthlng  which  we 
might  say  relating  thereto  would  be  mere 
dictum,  and  hence  we  refrain  from  discussing 
tbem  at  the  present  time.  The  plaintiff's  pe- 
tition for  a  new  trial  upon  the  grounds  there- 
in set  forth  raises  all  the  questions  which  we 
can  now  properly  decide. 

PlalntUTs  petition  for  new  trial  granted. 


MacDONALD  v.  NEW  YORK,  N.  H.  ft  H. 

R.  CO. 

(Sapreme  Court  of  Rhode  Island.    Feb.  14, 

1903.) 

RAILROADS— FIRES— EVIDENCE— BILL  OF  PAR- 
TICULARS—SUFFICIENCY— INSTRUCTIONS. 

1.  In  an  action  against  a  railroad  for  dam- 
ages by  fire,  a  bill  of  particulars  showing  the 
number  of  acres  of  each  kind  of  wood  burned, 
the  yean  of  growth,  the  Icinds  of  fence  de-  ' 
«troyed,  etc.,  was  sufflcieut,  without  Efaowing  ] 
the  value  of  the  wood  growing  on  certain  oak- 
sprout  land,  the  value  of  a  certain  pine  grove, 
the  value  of  wood  growing  on  certain  pastore 
land,  the  Value  of  a  rail  fence,  and  the  value 
of  other  wood  claimed  to  have  been  destroyed 
by  the  fire. 

2.  In  an  action  against  a  railroad  for  dam- 
ages by  fire,  evidence  of  fires  originating  prior 
and  tip  to  the  time  of  the  fire  in  issue,  of  cinders 
lying  along  defendant's  tracks.and  as  to  whether 
or  not  defendant's  locomotives  were  in  the  habit 
of  throwing  off  sparks  and  cinders  prior  to  the 
time  of  the  fire  in  issue,  and  whether  these  cin- 
■ders  and  sparks  were  of  such  a  nature  as  to 
be  able  to  ignite  fires,  was  admissible  on  the 
isBue  of  the  cause  of  the  fire. 

8.  Evidence  that  some  of  defendant's  own 
land  had  been  burned  over  was  admissible  on 
the  same  Issue,  though  defendant  had  a  right 
to  intentionally  do  what  it  chose  with  its  own 
property. 

4.  In  an  action  against  a  railroad  company 
for  damages  by  fire,  the  admission  of  evidence 
as  to  who  owned  the  land  lying  between  plain- 
tifTs  land  and  the  right  of  way,  and  on  which 
the  fire  was  supposed  to  have  originated,  was 
harmless  to  defendant. 

5.  In  an  action  under  R.  I.  Acts  ft  Bes.  June 
Seas.  1836,  n.  8,  i  2  (being  an  act  to  incor- 
porate the  New  York,  Providence  ft  Boston 
Railroad  Company,  and  providing  that  that  cor- 
poration should  be  liable  to  the  owner  for  all 
damages  arising  from  the  burning  of  property 
oy  fin  commimicated  from  its  engines),  the 
plan  and  report  of  relocation  of  the  company 
mentioned,  filed  for  record  hi  the  court  of  com- 


mon pleas,  and  purporting  to  be  filed  by  the 
'executive  committee,  stated  that  it  was  4k& 
-bs  the  railroad  in  compliance  with  the  aet*V 
iSiO.  It  appeared  that  the  persons  signing  the 
report  as  executive  committee  of  the  company 
were  dead,  and  the  defendant  company,  which 
was  the  successor  of  the  New  York,  Providence 
ft  Boston  Company,  did  not  deny  that  the  relo- 
cation was  in  fact  made,  and  offered  no  testi- 
mony on  that  QueBtlon.  'EtXi,  that  the  report 
was  properly  admitted,  without  specific  proof 
that  the  persons  who  signed  it  as  executive 
committee  were  such  in  fact. 

6.  Refusal  to  charge  in  the  exact  words  of  a 
request  is  not  error,  where  the  point  presented 
is  covered  in  other  instructions. 

7.  In  an  action  against  a  railroad  for  dam- 
ages by  fire,  refusal  to  permit  defendant  to 
ask  what  plaintiff  paid  for  his  farm  was  not 
error. 

Action  by  James  N.  MacDonald  against 
the  New  York,  New  Haven  &  Hartford  Ball- 
road  Company.  Verdict  for  plaintiff.  Heard 
on  petition  of  defendant  for  a  new  trlaL  Pe- 
tition denied. 

Argued  before  STINEISS,  O.  J.,  and  TIL- 
LINOHAST  and  ROGERS,  JJ. 

James  C.  Collins,  Jr.,  tor  plaintiff.  John 
W.  Sweeney,  for  defendant. 

ROGERS,  J.  This  is  the  defendant  cor- 
poration's petition  for  a  new  trial,  after  a 
verdict  for  the  plaintiff,  of  an  action  of  debt 
brought  under  section  2  of  an  act  entitled 
"An  act  in  amendment  of  an  act  entitled  'An 
act  to  incorporate  the  New  York,  Providence 
ft  Boston  Railroad  Company*  passed  at  June 
session,  A.  D.  1836"  (R.  I.  Acts  ft  Res.  June 
Sess.  1836,  p.  3),  which  reads  as  follows, 
viz.:  "Sec.  2.  And  be  it  further  enacted, 
that  said  corporation  shall  be  liable  to  pay  to 
the  owner  or  owners  for  all  damages  which 
may  arise  from  the  burning  of  houses,  wood, 
hay,  or  any  other  substance  whatever,  by 
fire  communicated  from  the  engines,  cars  or 
other  vehicles  of  said  corporation,  or  by  those 
in  their  employ,  damages  equal  to  the  value 
thereof,  with  all  the  lawful  costs;  to  be  re- 
covered in  an  action  of  debt,  in  any  conrt 
competent  to  try  the  same."  The  defendant 
had  succeeded  the  said  New  York,  Provi- 
dence ft  Boston  Railroad  Company,  and  was 
liable  In  this  case  to  all  the  duties.  liabilities, 
and  obligations  Imposed  by  said  act  upon 
said  last-named  corporation. 

There  were  28  grounds  alleged  for  a  new 
trial,  many  of  which  were  practically  dupli- 
cates. The  first  ground  was  that  the  trial 
court  erred  In  not  requiring  the  plaintiff  to 
state  in  his  bill  of  particulars  the  value  of 
the  wood  growing  upon  said  oak-sprout  land, 
value  of  the  pine  grove,  the  value  of  the 
wood  growing  on  the  pasture  land,  the  value 
of  the  rail  fence,  and  the  value  of  the  wood 
claimed  to  have  been  damaged,  injured,  or 
destroyed  by  the  fire.  The  defendant  had 
asked  for  a  bill  of  particulars  in  extremely 
minute  detail;  and  the  plaintiff  bad  furnish- 
ed many  particulars,  giving  the  number  of 
acres  of  each  kind  of  wood  burned,  the  years 
of  growth,  the  kind  of  fence,  etc.;   and  the 
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trial  conrt  ruled  that  the  order  for  a  bill  of 
particulars  had  been  sufflciently  compiled 
with.  We  think  that  ruling  was  a  proper 
exercise  of  that  court's  discretion.  The  pur- 
pose of  a  bill  of  particulars  Is  to  give  the 
defendant  such  Information  as  will  enable  it 
Intelligently  to  prepare  its  defense  and  to 
guard  against  surprises;  but,  as  said  by  Dur- 
fee,  O.  J.,  In  Cox  v.  Providence  Gas  Co., 
17  R.  I.  200,  21  AtL  S44:  "The  rule  of  cer- 
tainty in  pleading  Is  not  too  rigid  to  be  rea- 
sonable. It  was  designed  to  further,  not  to 
defeat,  the  ends  of  Justice,  and  it  is  elemen- 
tary that  it  requires  no  more  particularity 
than  the  nature  of  the  thing  pleaded  admits." 
In  Lee  v.  Reliance  Mill  Co.,  21  R.  I.  323,  43 
Atl.  536,  this  court  said:  "The  rules  of  plead- 
ing require  reasonable  certainty  In  the  state- 
ment of  essential  facts,  to  the  end  that  the 
adverse  party  may  be  Informed  of  what  he 
1b  called  on  to  meet  at  the  trial,  and  to  this 
end  the  allegations  should  be  as  precise  and 
definite  as  the  nature  of  the  case  will  rea- 
sonably permit."  See,  also,  Sullivan  t.  Wa- 
terman, 21  R.  I.  72,  41  AtL  1006.  In  Muller 
et  al.  V.  Bush,  etc.,  Mfg.  Co.,  16  Abb.  N.  C. 
80,  Dykman,  J.,  said:  "The  plaintiff  has  com- 
menced this  action  to  recover  damages  sus- 
tained by  reason  of  injuries  to  his  house 
from  an  explosion  in  the  defendant's  oil- 
works.  The  complaint  states  the  injuries 
with  considerable  particularity,  and  the 
amount  of  damages  sustained.  The  defend- 
ant, desiring  a  bill  of  particulars  of  the  items 
of  damages,  made  a  motion  therefor  to  the 
special  term,  which  was  denied,  and  an  ap- 
peal is  brought  from  the  order  of  denial. 
This  Is  not  a  case  where  the  plaintiff  should 
be  required  to  furnish  particulars.  The  ac- 
tion Is  for  damages  which  the  plaintiff  can- 
not specify  with  certainty.  The  amount  will 
depend  on  proof  to  be  furnished  after  exam- 
ination of  the  Injuries,  and  may  well  consist 
of  the  testimony  of  experts.  Great  caution 
should  be  exercised  by  the  courts  in  requir- 
ing parties  to  furnish  particulars  In  actions 
for  damages  resulting  from  negligence.  It 
Is  usually  impossible  for  a  plaintiff  to  know 
with  any  degree  of  precision  what  the  proof 
will  be,  and  the  bill  of  particulars  would  in 
most  cases  of  that  character  be  an  instru- 
ment of  embarrassment  and  injustice."  Al- 
though the  case  at  bar  Is  not  one  of  negli- 
gence, yet  it  approximates  sufficiently  to  it  to 
come  within  the  application  of  the  learned 
Judge's  words.  In  the  case  at  bar  the  dec- 
laration gave  the  gross  amount  of  damage 
claimed,  and  the  bill  of  particulars  gave  vari- 
ous other  details  sufficient  to  Inform  the  de- 
fendant for  all  the  purposes  of  defense. 

A  class  of  exceptions  relating  to  the  ad- 
mission of  testimony  of  fires  originating  prior 
and  up  to  the  time  of  the.  fire  In  this  case, 
or  of  cinders  lying  alongside  of  the  track, 
either  inside  of  the  railroad  company's  land 
or  outside  of  it,  or  as  to  whether  or  not  loco- 
motives on  the  road  of  this  defendant  were 
in   the   habit   of  throwing   off    sparks   and 


cinders  prior  to  Blay  4,  1901,  the  date  of  tlie 
fire  In  this  case,  or  whether  these  cinders 
and  sparks  are  capable  of  igniting  fires,  or 
of  such  a  natm-e  that  they  could  and  do  ig- 
nite fires,  form  eight  grounds  for  the  jietltioo 
for  a  new  trial. 

It  devolved  upon  the  plaintiff,  in  order  to 
entitle  him  to  recover,  to  show  that  the  dam- 
age complained  uf  was  caused  by  fire  com- 
municated from  the  engines,  cars,  or  other 
vehicles  of  the  defendant,  or  by  those  in  their 
employ,  but  whether  with  or  without  negli- 
gence was  quite  immaterial.  MacDouald  v. 
N.  T.,  N.  H.  &  H.  R.  Co.,  23  R.  L  577,  51  AtL 
578.  As  there  are  few,  if  any,  cases  -where 
persons  see  the  fire  directly  communicated, 
proof  of  the  communication  must  necessarily 
be  more  or  less  circumstantial.  As  tending 
to  show  that  the  fire  was  set  by  the  defend- 
ant. It  has  been  held  competent  to  prove  that 
at  various  times  before  the  fire  occurred  the 
engines  of  the  company  set  out  fires  along 
its  line  in  the  vicinity,  and  it  has  also  been 
held  competent  to  show  that  coals  of  fire  had 
previously  been  dropped  or  been  found  on 
the  track  at  or  near  the  place  where  the  in- 
Jury  occurred.  See  3  Elliott  on  Railroads,  S 
1243.  and  notes  1  and  8  on  page  1839,  and  1 
and  3  on  page  1940.  In  Smith  y.  Old  Colony, 
etc.,  R.  Co.,  10  B.  L  22,  27,  Durfee,  O.  3.,  said: 
"A  second  purpose  for  which  such  testimony 
might  be  admissible  is  this,  namely,  to  show 
the  possibility  of  communicating  fire  by 
sparks  from  a  k>comotive,  if  any  question 
were  made  upon  that  point,  and  for  this  pur- 
pose it  would  be  Immaterial  whether  the  tes- 
timony related  to  fires  of  an  earlier  or  later 
date  than  the  one  in  question.  If,  however, 
the  possibility  were  not  questioned,  and  espe- 
cially If  it  were  admitted  that  the  fire  so 
originated,  testimony  relating  to  fires  of  a 
later  date  should  be  carefully  excluded,  as 
being  Irrelevant,  and  as  having  a  tendency 
to  excite  prejudice  against  the  company." 
In  the  case  at  bar  the  defendant  did  not  ad- 
mit anything.  By  his  plea  of  the  general  is- 
sue the  defendant  held  the  plaintiff  up  to 
strict  proof,  and  the  record  of  the  trial  shows 
no  oral  admissions  as  to  how  the  fire  origi- 
nated, or  as  to  the  possibilities  In  relation 
thereto,  and  the  presiding  Justice  excluded  all 
testimony  as  to  any  such  fires  subsequent  to 
the  date  of  the  fire  complained  of  in  this 
case.  In  Union  Pacific  Ry.  Co.  v.  De  Busk, 
12  Colo.  294,  20  Fac.  752.  3  L.  R.  A.  350,  13 
Am.  St.  Rep.  221,  where  It  was  shown  that  a 
fire  sprang  up  Just  after  a  train  had  passed, 
and  that  there  was  no  other  fire  on  the  prem- 
ises before,  and  no  other  apparent  cause  for 
the  fire,  it  was  held  that  the  evidence  was 
sufficient  to  warrant  a  finding  that  it  was 
set  by  the  passing  train.  See,  also.  A.,  T.  & 
S.  F.  R.  Co.  V.  Gibson,  42  Kan.  84,  87.  21 
Pac.  788.  We  think  the  testimony  showing 
the  circumstances  referred  to  was  competent 
as  tending  to  show  the  origin  of  the  fire  in 
this  case. 

As  to  a  lot  of  the  defendant  corporation's 
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land  Inside  Its  fence  being  burned  over,  we 
think  It  comes  within  tbe  rule  laid  down  88 
to  other  lands  just  passed  on,  for  It  was  ap- 
parent that  the  sole  purpose  of  the  question 
was  as  to  the  possibility  of  the  defendant's 
engines  Igniting  fires,  and  not  as  to  the  right 
of  the  defendant  to  Intentionally  do  with  Its 
own  property  what  It  chose. 

The  several  grounds  of  exceptions  relating 
to  tbe  questions  of  damage  do  not  seem  to 
ns  sustainable.  What  the  defendant  corpora- 
tion is  liable  for  under  the  act  Is  "for  all 
damages  which  may  arise  from  the  burning 
of  houses,  wood,  hay,  or  any  other  substance, 
•  •  •  damages  equal  to  the  value  thereof." 
The  declaration  alleges  the  damage  to  be 
92,000,  and  the  declaration  and  bill  of  par- 
ticulars give  many  details  of  the  kind  and 
amount  of  damage  done,  and  we  think  that 
1b  a  sufficient  allegation  to  support  the  ver- 
dict. In  Spink  against  this  same  defendant 
(24  R.  I.  660,  54  Atl.  47),  this  court,  In  con- 
struing this  act,  said  tbe  terms  of  the  act 
making  the  company  liable  for  damage  caus- 
ed by  fire  from  Its  engines,  embracing  tbe 
burning  of  "bouses,  wood,  bay,  or  any  other 
snbstance  whatever,"  are  broad  enough  to 
cover  all  kinds  of  property.  It  is  to  be  noted 
that  the  act  under  which  the  action  In  this 
case  Is  brought  has  no  clause  providing  for 
the  railroad  company's  Insuring  property 
against  the  liability  entailed  by  said  act,  as 
the  statutes  In  some  other  states  do.  So  the 
reasoning  of  the  courts  of  some  of  those 
states,  predicated  upon  such  an  Insurance 
provision,  has  no  force  here. 

The  eighteenth  ground  for  asking  for  a 
new  trial  Is  because  the  trial  court,  It  Is  al- 
leged, erred  in  admitting  the  question  to  the 
plaintiff  as  to  who  owned  the  land  south  of 
the  railroad  fence,  where  the  fire  Is  supposed 
to  have  originated,  and  his  answers  thereto, 
because  It  was  Irrelevant  and  Immaterial. 
Though  tbe  defendant  would  be  liable  for 
damages  to  the  plaintiff  if  It  set  out  the  fire 
that  caused  the  damage  on  bis  land,  whether 
with  or  without  negligence,  whoever  owned 
tbe  intervening  land,  yet  we  cannot  say  that 
the  question  of  ownership  of  such  interven- 
ing land  would  necessarily  be  so  Irrelevant 
and  Immaterial  as  to  afford  sufficient  ground 
for  a  new  trial.  Under  some  circumstances, 
it  might  be  highly  relevant;  and  though.  In 
tbe  circumstances  of  this  case,  we  fail  to 
see  the  materiality  of  the  ownership  of  that 
intervening  land,  yet  we  think  its  admission 
was  utterly  harmless  to  the  defendant,  and 
could  not  have  confused  the  Jury  or  have 
prejudiced  the  Jurors  against  said  defendant, 
and  hence  we  think  It  does  not  form  a  suffi- 
cient ground  for  granting  a  new  trial. 

The  nineteenth  ground  alleged  for  a  new 
trial  is  that  the  trial  court  erred  in  admitting 
tbe  report  of  location  or  relocation  of  the 
New  Tork,  Providence  &  Boston  Railroad 
filed  in  the  court  of  common  plens  for  Wash- 
ington comity  on  October  17,  1836,  without 
first  proving  that  S.  F.  Denlson  and  Ephralm 


Williams,  who  signed  It  as  executive  com- 
mittee of  said  New  York,  Providence  &  Bos- 
ton Railroad  Company,  were  the  executive 
committee  of  said  company.  The  liability 
under  which  the  defendant  was  sued  in  this 
case  arose  under  section  2  of  the  amendment 
of  June  25,  1836,  of  the  charter  of  the  New 
York,  Providence  &  Boston  Company.  The 
declaration  does  not  formally  state  that 
"within  ninety  days  from  the  rising  of  this 
General  Assembly"  (viz.,  the  one  that  pass- 
ed the  said  amendment)  the  corporation  did 
"signify  in  writing  to  the  secretary  of  this 
state,  their  assent  to  tbe  requirements  and 
provisions  of  this  act,"  as  provided  for  in 
section  10  of  said  act;  but  It  did  set  out, 
step  by  step,  the  proceedings  under  said  act 
by  said  New  York,  Providence  &  Boston  Rail- 
road Company,  and,  among  other  things.  Its 
relocation  of  said  road  as  authorized  under 
said  section  10,  and  which  relocation  was 
tantamount  to  an  acceptance.  On  demurrer 
to  the  plaintiff's  declaration,  this  court  so 
decided,  and  that  the  acceptance  was  suffi- 
ciently alleged.  See  28  R.  I.  558,  51  Atl.  57a 
The  defendant's  contention  now  seems  to  be 
that  tbe  relocation  la  not  sufficiently  proved. 
We  think  tbe  plan  and  report  of  the  reloca- 
tion of  the  New  York,  Providence  &  Boston 
Railroad  Company,  filed  for  record  In  the 
court  of  common  pleas  for  Washington  coun- 
ty October  17,  1836,  was  properly  admitted. 
It  purports  to  be  filed  by  the  executive  com- 
mittee of  said  railroad,  which  bad  not  then 
completed  its  formal  organization.  It  states 
that  it  la  filed  by  said  railroad,  and  In  com- 
pliance with  tbe  amending  act  of  1836.  These 
are  all  formal  acts  necessary  for  the  preser- 
vation of  its  charter,  and  were  performed 
nearly  70  years  .igo.  It  Is  stated  that  Messrs. 
Denlson  and  Williams  are  now  dead,  and  it 
Is  not  denied.  The  defendant  does  not  deny 
that  the  relocation  was  made  In  1836,  and  its 
charter  thus  preserved— in  fact,  it  more  than 
half  admits  It— but  contends  that  strict  proof 
of  the  agency  mast  be  shown.  It  offers  no 
testimony  Itself  upon  the  matter,  though  it 
must  have  succeeded  to  Its  predeceaaor'B 
books  and  papers  and  to  this  relocation.  It 
takes  but  slight  evidence  to  make  out  a 
prima  fade  case  under  drcumstances  like 
these,  where  the  defendant  has  such  ample 
and  exclusive  means  of  protecting  Itself 
against  possible  error;  the  best  evidence  be- 
ing exclusively  within  Its  own  control.  We 
think  there  is  a  presumption  that  an  official 
report  like  this,  of  such  paramount  impor- 
tance to  this  defendant  and  its  predecessor, 
filed  officially  In  court  In  compliance  with  a 
legislative  act,  is  done  with  authority.  The 
age  of  the  writing  should  cause  it  to  be  tak- 
en for  what  It  purports  to  be  until  the  con- 
trary is  shown.  The  authority  of  these  mem- 
bers of  the  executive  committee  Is  of  cardi- 
nal importance  to  this  defendant  and  Its 
predecesRor,  for  it  goes  to  tbe  base  of  its 
organization.  Tbe  defendant  offered  no  evi- 
dence to  rebut  it  In  any  way,  and  we  think 
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that,  under  tbe  circumstances,  tbe  evidence 
is  at  least  prima  facie  admissible  and  auffl- 
dent,  in  tlie  absence  of  any  proof  to  the 
contrary. 

Tbe  twentieth  ground  alleged  for  a  new 
trial  Is  the  court's  alleged  refusal  to  charge 
In  the  defendant's  exact  words  in  defendant's 
third  request  as  to  the  value  of  oak  sprouts, 
as  requested.  We  think  the  court  had  sub- 
stantially covered  the  question  of  the  value 
of  oak  sprouts  previously  in  its  charge,  and 
that  there  was  no  reversible  error  there. 

In  the  refusal  of  the  court  to  allow  the  de- 
fendant to  ask  the  plaintiff  what  he  paid  for 
his  farm,  we  find  no  error.  It  is  utterly  im- 
material what  the  plaintiff  paid  for  it,  and 
the  price  would  not  shed,  nor  tend  to  shed, 
any  light  upon  the  question  at  issue. 

As  to  the  other  grounds  alleged  for  a  new 
trial,  all  of  which  we  have  carefully  con- 
sidered, we  fail  to  find  any  sufficient  to  war- 
rant us  in  granting  a  new  trial.  The  verdict 
does  not  seem  to  us  to  be  against  the  law 
and  tbe  evidence,  and  the  weight  thereof;  nor 
does  the  verdict,  $982.13,  seem  to  us  to  be 
excessive. 

For  the  reasons  above  set  forth,  the  de- 
fendant's petition  for  a  new  trial  is  denied 
and  dismissed,  and  the  case  Is  remitted  to 
the  common  pleas  division,  with  directions 
to  enter  Judgment  on  the  verdict  for  tbe 
plalntur. 


McKINNIB  V.  P08TLBS. 

(Superior  Court  of  Delaware.     New  Castle. 
Dec.  17,  1901.) 

ASSOCIATIONS— CONTRACTS— GOMMITTEBB— 
PERSONAL  LIABILITY. 

1.  Where  defendant  acted  as  the  committee 
of  an  unincorporated  association  having  no 
legal  status  in  the  execution  of  a  contract  for 
the  renting  of  certain  rooms  in  a  hotel  to  be 
occupied  by  delegates  and  members  of  the  as- 
sociation, which  contract  defendant  signed  in 
his  own  name,  he  was  personally  liable  there- 
on. 

Action  by  Malinda  McKInnie,  as  executrix 
of  the  estate  of  Henry  McKInnie,  deceased, 
against  James  Parke  Postles.  On  demurrer 
to  the  declaration.    Overruled. 

The  third  count  of  the  declaration  was  as 
follows: 

"And  also  for  that  whereas,  to  wit,  on  the 
21st  day  of  July,  A.  D.  1897,  the  said  Henry 
McKInnie,  in  his  lifetime,  and  the  said  de- 
fendant, entered  into  an  agreement  in  the 
following  words  and  figures,  to  wit: 

"  'Contract  for  Quarters  During  the  Knights 
Templar  Conclave,  to  be  Held  in  Pitts- 
burgh, Pennsylvania,  October,  1898. 
"  This  indenture,   made  in  duplicate  this 
2l8t  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety  seven,  be- 
tween   Henry    McKinnie,    Proprietor    Hotel 
Anderson,  Pittsburgh,  Pa.,  of  the  first  part, 
and  J.  Parke  Postles,  Committee  of,  and  rep- 
resenting   St.    Johns    Oommandery    No.    1, 


Knights  Templar,  stationed  at  the  City  of 
Wilmington,  in  the  State  of  Delaware,  of  tbe 
second  part: 

" 'Witnesseth,  that  the  said  party  of  tbe 
first  part,  for  and  in  consideration  of  one  dol- 
lar ($1.00)  part  payment,  receipt  of  which  is 
hereby  acknowledged,  to  be  kept  and  per- 
formed by  the  said  party  of  the  first  part, 
their  heirs,  executors,  administrators,  and 
assigns,  lias  leased  and  demised,  and  does 
hereby  lease  and  demise  unto  the  said  iMUty 
of  the  second  part,  as  hereinafter  mentioned, 
lying  and  being  in'  the  City  of  Pittsbuisb. 
County  of  Alleghaney,  State  of  PoinsylTania. 
as  follows,  to  wit: 
I  "'For  Sleeping  Rooms  Nos.  250,  252,  253, 
i  254,  255,  256,  258,  260.  263,  262,  26i,  266,  267, 
268,  269,  270,  272,  279,  281,  283,  293,  285, 
297,  298,  299,  in  the  Hotel  Anderson,  located 
at  Penn  Avenue  and  Sixth  Street,  in  tbe  City 
of  Pittsburgh  aforesaid,  from  October  10th 
to  October  14th,  1898,  inclusive,  same  lieing 
five  days;  it  being  understood  that  said  25 
sleeping  rooms  will  be  made  to  accommodate 
One  Hundred  and  Seven  people  comfortably 
In  beds  and  cots. 

"  'For  the  above  sleeping  rooms  and  meals, 
the  said  party  of  the  second  part  agrees  to 
pay  to  the  said  party  of  the  first  part  Four 
($4.00)  Dollars  each  person  per  day  for  One 
Hundred  and  Seven  People. 

"  'It  is  further  understood  and  agreed  that 
the  said  Four  ($4.00)  Dollars  per  day  includes 
all  charges  for  rooms  and  meals. 

"  'It  is  further  understood  and  agreed  that 
in  case  the  said  lurty  of  the  second  part 
should  wish  to  remain  In  possession  of  the 
rooms  for  any  number  of  days  in  excess  of 
the  five  days  mentioned,  that  the  same  rate 
per  day  will  be  made  to  apply  to  the  actual 
number  of  people  accommodated,  whether 
the  excess  stiall  be  before,  or  after,  tbe  dates 
mentioned. 

"  'It  is  further  understood  and  agreed  that 
the  above  compensation  pays  for  the  actual 
service.  In  all  particulars,  of  a  first  class 
hotel,  1.  e.  chambermaids,  porters,  towels,  hot 
and  cold  water  for  baths,  etc. 

"  'In  case  tills  27th  Triennial  Conchive  of 
Knights  Templar  for  any  reason,  should  not 
he  held  in  Pittsburgh,  Pa.,  thirty  (30)  days' 
notice  in  advance  to  be  given,  and  this  con- 
tract win  be  null  and  void;  otherwise  to  re- 
main in  full  force  and  effect. 

"  'In   witness  whereof,  the  parties  above 
named  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
"'Henry   McKinnie 
"•J.  Parke  Postles. 

"•Witness:    W.  W.  ColviUe.' 

"That  the  said  St.  Johns  Commandery  No. 
1,  Knights  Templar,  for  which  said  defend- 
ant in  the  making  of  said  agreement  Is  de- 
scribed as  the  "committee  of  and  as  "repre- 
senting," is  an  unincorporated  association 
having  no  corporate  or  legal  status,  and  said 
agreement  was  entered  into  and  executed  in 
the  state  of  Pennsylvania.     That,  although 
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One  said  Htiarj  McKlnnie,  trom  tbe  time  of 
making  the  said  agreement  or  lease,  was. ' 
during  his  Ufetlme,  and  tbe  fiald  plaintiff 
since  his  death,  always  ready  and  prepared 
to  falfll]  aU  tUngs  on  tbe  part  and  behalf  of 
tbe  said  Henry  McKlnnie  agreed  to  be  per- 
formed and  fulfilled,  to  wit,  at  New  Castle 
connty  aforesaid,  yet  the  said  defendant,  con- 
triving and  wrongfully  Intending  to  Injure 
the  said  Henry  McKlnnie  In  his  lifetime  and 
the  said  plaintiff  since  his  decease,  did  not 
nor  would  perform  any  of  said  promises  or 
-undertakings  mentioned  in  said  agreement, 
and  did  not  nor  would  permit  or  soffer  the 
said  Henry  McKlnnie  at  any  time  during  his 
lifetime,  nor  the  said  plaintiff  since  his 
death,  to  perform  and  fulfill  any  of  the  things 
to  be  performed  and  fulfilled  under  said 
agreement  or  lease  on  tbe  part  of  the  said 
Henry  McKlnnie,  and  then  and  there  wholly 
bindoed  and  prevented  the  said  Henry  Mc- 
Klnnie and  said  plaintiff  from  so  doing,  and 
thereby  then  and  there  wrongfully  dischar- 
ged the  said  Henry  McKlnnie  in  Ms  lifetime, 
and  said  plaintiff  since  his  decease,  from  the 
performance  or  completion  of  any  of  the 
aforesaid  promises  and  undertakings  of  the 
said  Henry  McKlnnie,  whereby  the  said 
Henry  McKlnnie,  In  his  lifetime,  and  said 
plaintiff  since  his  decease,  lost  and  were  de- 
prived of  all  the  profits  and  advantages  which 
said  Henry  McKlnnie  or  said  plaintiff  other- 
wise might  and  would  have  derived  and  ac- 
quired from  the  performance  and  fulfillment 
of  his  said  promises  and  undertakings,  to 
wit,  at  New  Oastle  county  aforesaid,  to  the 
damage  of  the  said  plaintiff  of  twenty-five 
hundred  dollars;  and  therefore  she  brings 
her  suit,"  etc. 

To  the  above  count  the  defendant's  counsel 
filed  a  general  demurrer. 

Argued  before  SPHUANCB  and  GRUBB, 
JJ. 

Harry  Emmons,  for  plaintiff.  William  T. 
Lynam  and  Herbert  H.  Ward,  for  defendant 

LORB,  C.  7.  We  overrule  the  demurrer, 
npon  election  of  defendant's  counsel,  let 
Judgment  of  respondeat  ouster  be  entered. 


PBBBINB  ▼.  NOBTH  JERSEY  ST.  KY.  CO. 

(Supreme  Court  of  New  Jersey.     April  D, 

1903.) 

CARRIERS-STREBT  RAILWAYS-BJECTION  OF 
PA88BNOBR— TRANSFERS  —  TIME  LIMIT— BR- 
BORS  OF  ISSUINQ— CONDUCTOR— ACTIONS  BX 
DELICTO. 

1.  Where  a  passenger  on  a  street  car  was 
entitled  to  continue  his  Journey  for  the  same 
fare  on  a  connecting  line  within  10  minutes 
after  leaving  the  original  car  at  the  junction, 
and  he  was  ejected  from  the  connecting  car, 
which  he  had  boarded  within  the  time,  by  rea- 
son of  the  failure  of  the  eondoctoT  of  the  first 
car  to  correctly  punch  the  time  of  plaintiff's 
leaving  the  car  on  his  transfer,  such  passenger 

1 1.  Bm  Csrrlsrs,  vol.  t,  Crat.  Die.  ti  im.  1427, 


was  not  limited  to  an  actkm  (or  breach  of  oenr 
tract,  bat  was  entitled  to  recover  tor  Us  ex- 
pulsion in  an  action  of  tort,  unless  bv  his  own 
fault  or  negligence  he  aided  in  producing  the 
situation  which  led  to  the  ezpnlsion. 

Error  to  Cbrcuit  Court,  Essex  County. 

Action  by  James  H.  Perrlne  against  tbe 
North  Jersey  Street  Railway  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  brings  error.     Reversed. 

Argued  November  term,  1901,  before  GAR- 
RISON, GUMMERE,  and  COLLINS,  JJ.    « 

Van  Busklrk  &  Parker,  for  plaintiff  in  er- 
ror. Charles  L.  Borgmeyer,  tor  defendant  In 
error. 

PER  CURIAM.  This  was  an  action  of  tort 
for  the  wrongful  ejection  of  the  plaintiff  from 
a  trolley  car  of  the  defendant  company.  It 
appears  from  the  evidence  that  the  plaintiff 
took  passage  on  one  of  the  cars  of  the  com- 
pany, which  ran  over  what  is  known  as  Its 
"South  Orange  Line,"  for  the  purpose  of 
going  to  Bayonne.  To  reach  his  destination, 
It  was  necessary  for  him  to  transfer  to  an- 
other car  of  the  defendant  company,  which 
ran  over  its  New  York  line.  By  paying  his 
fare  on  the  first  car,  he  was  entitied  to  ride 
not  only  on  that  car,  but  also  on  the  New 
York  car,  provided  he  transferred  to  the  lat- 
ter within  10  minutes  after  disembarking 
from  that  which  he  first  took;  and  he  was 
entitied  to  receive  a  transfer  ticket  as  an  evi- 
dence of  his  right  to  do  sa  When  he  paid 
bis  fare  he  demanded  of,  and  received  from, 
the  conductor  of  the  South  Orange  car  a 
transfer  ticket  to  the  New  York  line.  He  left 
tbe  South  Orange  car  at  the  Junction  point 
of  the  two  lines,  and  boarded  the  next  New 
York  car  which  came  along.  He  tendered 
tbe  transfer  ticket  to  the  conductor  of  the  lat- 
ter car,  but  it  was  refused  upon  the  ground 
that  the  time  within  which  it  was  required  to 
be  used  (that  is,  10  minutes  after  leaving  the 
South  Orange  car)  had  expired.  Declining  to 
pay  an  additional  fare,  he  was  then  expelled 
from  the  car. 

Tbe  rules  of  the  company  required  that  a 
conductor  Issuing  a  transfer  ticket  should 
punch  upon  it  the  time  at  which  the  passen- 
ger left  the  car,  and  that  no  other  conductor 
should  receive  it  in  lieu  of  fare  unless  it  was 
tendered  within  10  minutes  after  the  time 
punched  upon  it  The  uncontradicted  testi- 
mony of  the  plaintiff  is  that  he  boarded  the 
New  York  car  not  more  than  2  or  3  minutes 
after  leaving  the  South  Orange  car.  Tbe  un- 
contradicted testimony  of  the  conductor  by 
whom  the  transfer  ticket  was  refused  was 
that  much  more  than  10  minutes  had  elaps- 
ed between  the  time  punched  on  the  ticket 
and  the  time  when  it  was  offered  to  and  re- 
fused by  him.  It  would  seem  td  follow  from 
this  testimony  that  tbe  conductor  of  the  South 
Orange  car  had,  by  mistake,  wrongfully 
punched  the  time  on  the  ticket;  thereby  mak- 
ing it  valueless  as  an  evidence  of  the  plain- 
tiff's right  to  transportation  on  the  New  York 
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car.  It  appears  from  the  testimony  tbat  the 
ptalntiff  did  not  know  of  the  existence  of  the 
rule  which  required  the  transfer  ticket  to  be 
vsed  within  10  minutes  after  the  time  puncb- 
ed  upon  It.  Whether  or  not  notice  of  this 
rule  was  printed  upon  the  ticket,  does  not 
appear. 

On  these  facts  the  trial  comrt  charged  the 
jury  that  "if  the  difficulty  was  due  wholly 
to  the  mistake  of  the  conductor  of  the  South 
Orange  car,  and  if  the  ten-minutes  regulation 
was  a  reasonable  one,  then  the  verdict  ought 
to  be  for  the  defendant,  for  in  that  case  the 
plaintlfF  will  have  to  sue  the  company  under 
another  form  of  action,  in  an  action  upon  the 
contract,  and  not  in  this  action,  an  action  in 
tort."  This  Instruction  was  erroneous.  If 
the  plaintiff  was,  by  bis  contract  with  the 
company,  entitled  to  ride  upon  the  New  York 
car  Without  the  payment  of  an  additional  fare, 
provided  he  boarded  that  car  within  10  min- 
utes after  leaving  the  South  Orange  car,  and 
was  entitled  to  a  proper  transfer  ticket  as  an 
evidence  of  his  right  to  do  so,  then  an  action 
of  tort  will  lie  for  his  wrongful  expulsion, 
unless  by  his  own  fault  or  carelessness  he 
aided  In  producing  the  situation  which  lead 
to  that  expulsion.  Consolidated  Traction  Co. 
V.  Tabom,  58  N.  J.  Law,  1.  82  Atl.  685.  If 
inquiry  on  his  part  would  have  Informed  him 
of  the  rule  which  made  It  necessary  that  the 
transfer  ticket  should  be  used  within  10  min- 
utes of  the  time  punched  upon  it,  and  if  due 
care  on  his  part  required  that  he  should  mak6 
such  Inquiry,  then  his  failure  to  do  so  would 
have  been  a  contributing  cause  to  the  injury 
which  he  complains  of,  and  would  be  a  bar 
to  his  right  to  recover. 

The  judgment  under  review  should  be  re- 
versed. 


ATIANTIO  CITY  v.  GROPP. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
March  2.  1003.) 

DBDICATION-QUBSTION  FOR  JURT-BVIDBNCB. 

1.  The  words  in  a  deed,  "to  the  intended 
New  York  avenue  line,  thence  <2)  southwardly 
along  said  intended  New  York  avenue  line," 
are  not  of  themselves  sufficient,  in  law,  to 
amount  to  a  dedication  by  the  grantor  of  the 
deed  of  other  of  his  lands  for  a  public  street 
which  shall  be  an  extension  of  the  street 
named. 

2.  In  such  case  dedication  is  a  conclusion  of 
fact  to  be  drawn  by  the  Jury  from  the  circum- 
stances of  each  particular  case,  and  the  deed 
mentioned,  with'  the  language  therein  used,  is 
one  of  the  circumstances  to  be  submitted  to 
the  jury  upon  the  question  of  dedication. 

Magie.  Ch.,  and  Van  Syckel,   Garrison,  and 
Hendrickson,  JJ.,   dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Atlantic  City  against  Catherine 
Oroff.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Godfrey  &  Godfrey,  for  plaintiff  In  error. 
George  A.  Bourgeois,  for  defendant  in  error. 


OARRETTSON,  J.  The  plaintiff  In  erroi 
brought  ejectment  against  the  defendant  in 
error  to  recover  a  piece  of  land  50  feet  wide 
by  200  feet  long,  being  an  extension  of  New 
York  avenue  northerly  from  the  north  line 
of  Baltic  avenue.  Prior  to  March  1,  1S94, 
New  York  avenue  extended  to  the  northerly 
line  of  Baltic  avenue,  and  the  plaintiff  in  er- 
ror claims  that  by  virtue  of  a  deed  given 
on  tliat  day  the  owner  of  the  locus  In  quo 
dedicated  it  to  public  use  tot  a  street  as  an 
extension  of  New  York  avenue.  This  deed, 
with  various  acta  of  the  then  owner,  was 
introduced  In  evidence  to  prove  dedication, 
and  the  defendant,  on  her  part,  also  intro- 
duced in  evidence  acts  by  the  owner  of  the 
locus  in  quo  tending  to  show  the  exercise  of 
ownership,  and  a  purpose  inconsistent  with 
its  dedication;  and  this  evidence,  being  sub- 
mitted to  a  Jury,  resulted  in  a  verdict  for  the 
defendant,  and  this  writ  of  error  brings  up 
the  judgment  entered  upon  this  verdict. 

It  appears  from  the  evidence  that  October 
19,  1882,  Richard  Hackett  and  wife  conveyed 
to  Edward  Champion  a  tract  of  land  on  the 
northerly  side  of  Baltic  avenue,  165  feet  by 
200  feet,  the  easterly  60  feet  of  which  is  the 
locus  in  quo.  In  1884  Champion  moved  a 
building  about  18  or  20  feet  long  upon  tlie 
land  in  question,  which  he  used  for  some 
years  as  a  carpenter  shop,  and  did  subse- 
quently rent  it  to  an  upholsterer,  and  then 
for  a  grocery.  In  1885  Champion  built  a 
house  fronting  on  Baltic  avenue,  and  near  the 
westerly  line  of  what  would  be  New  York 
avenue,  if  extended  northerly,  and  in  1888 
altered  it  so  that  the  rear  part  mig^it  be 
used  by  a  separate  family,  and  made  an  en- 
trance to  It  from  what  would  be  New  York 
avenue.  March  1,  1894,  Champion  and  wife 
conveyed  to  Justus  Siebert  a  lot  of  land  in 
the  rear  of  the  house  which  he  had  boUt,  by 
the  following  description:  "Beginning  at  the 
northeast  comer  of  Justus  Siebert's  land  on 
the  line  of  Daniel  Morris"  land  and  runs  from 
thence  eastwardly  along  Daniel  Morris'  line 
66  feet  more  or  less  to  the  intended  New  York 
avenue  line,  thence  (2)  southwardly  along  said 
intended  New  York  avenue  line  120  feet  to  a 
post,  thence  (3)  westwardly  along  the  line 
of  Edward  Champion's  land  58  feet  to  the 
line  of  Justus  Siebert,  thence  (4)  northwardly 
along  said  Siebert's  llpe  120  feet  more  or  less 
to  the  place  of  beginning."  The  claim  of  the 
plaintiff  is  that  the  words,  "to  the  Intended 
New  York  avenue  line,  thence  (2)  southwardly 
along  said  Intended  New  York  avenue  line," 
operated  as  a  dedication  by  the  grantor  in 
that  deed,  and  the  owner  of  the  premises  hi 
question,  of  the  locus  in  quo  to  public  use  as 
a  street.  That  the  plaintiff  did  not  r^ard 
these  words  as  a  complete  dedication  appears 
from  the  fact  that  it  introduced  evidence  of 
other  facts  and  acts  by  the  grantor  In  that 
deed  while  stiU  owning  the  locus  in  quo, 
from  which,  with  this  deed,  the  Jury  was 
asked  to  infer  the  dedication. 

If  it  Is  unequivocally  manifested  by  Dm 
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instmment  or  act  under  which  dedication  la 
claimed  that  It  Is  the  Intention  of  the  then 
owner  to  dedicate,  It  will  be  tor  the  court 
to  so  declare;  but,  if  not,  dedication  is  a  con- 
clusion of  fact  to  be  drawn  by  the  Jury  from 
the  circumstances  of  each  particular  case; 
the  whole  question,  as  against  the  owner  of 
the  soil,  being  whether  there  Is  sufficient  eyl- 
dence  of  an  intention  on  his  part  to  dedicate 
the  land  to  the  public  use  as  a  highway.  9 
A.  &  E.  Enc.  of  L.  (2d  Ed.)  S4.  The  facts 
and  circumstances  relied  upon  to  prove  the 
existence  of  an  intent  to  dedicate  on  the  part 
of  the  dedicator  must  be  of  a  positive  and 
unequivocal  character.  It  the  dedication  is 
made  to  depend  upon  a  written  instrument, 
the  language  of  the  instrument  must  positive- 
ly and  distinctly  show  an  intention  to  dedi- 
cate, and  the  dedication  must  arise  at  once 
from  the  dedicatory  act,  or.  If  some  time 
be  specified,  then  at  that  time.  The  language 
used  in  the  deed  is  not  positive  and  unequivo- 
cal. "The  intended  New  York  avenue  line" 
might  mean  that  at  some  future  time  the 
grantor  in  the  deed  would  dedicate  the  locus 
in  quo  for  a  public  street.  It  might  also 
mean  that  the  public  authorities  were  intend- 
ing to  extend  New  York  avenue  northerly 
beyond  Baltic  avenue,  so  as  to  embrace  the 
locus  in  quo,  or  this  language  might  be  re- 
garded merely  as  a  description.  A  mere  ref- 
erence to  a  street  or  road,  or  a  recital  of  its 
existence,  simply  for  the  purposes  of  location 
and  description,  or  to  give  the  boundaries  of 
the  land  conveyed,  is  not  sufficient  to  make 
a  dedication.  In  the  present  case  the  descrip- 
tiou  in  the  deed  given  by  Champion  to  the 
defendant,  "beginning  in  the  northerly  line 
of  Baltic  avenue  where  the  same  would  be 
intersected  by  the  easterly  line  of  New  York 
avenue  if  continued  across  said  Baltic  ave- 
nue," is  only  description,  and  not  dedication. 
We  think,  therefore,  that  this  description  in 
the  deed  from  Champion  to  Siebert  was  a 
fact,  with  other  facts  ottered  in  evidence,  to 
be  submitted  to  the  Jury,  to  determine  wheth- 
er when  this  language  was  used  the  grantor 
in  that  deed,  and  the  then  owner  of  the  locus 
in  quo,  intended  by  it  to  dedicate  the  prem- 
ises in  question  tor  a  public  street. 

Siebert,  the  grantee  in  the  deed  in  which 
It  is  claimed  that  the  dedication  arises,  was 
asked  "What  conversations,  if  any,  did  you 
bare  with  Mr.  Champion  [the  grantor  in  that 
deed]  subsequent  to  the  time  of  taking  your 
deed,  about  the  sidewalk  on  New  York  ave- 
nue. If  extended?'  This  question  was  ex- 
duded,  and  Its  exclusion  assigned  for  error. 
Declaration  by  Champion  while  he  owned  the 
locus  in  quo  would  be  competent,  but  declara- 
tions made  after  be  had  conveyed  to  the  de- 
fendant would  be  hearsay,  so  that  the  ques- 
tion was  too  broad.  But  subsequently  the 
same  witness  was  asked  the  question,  "What 
conversations,  if  any,  did  you  have  with  Mr. 
Champion  Just  subsequent  to  your  buying  this 
land,  after  yon  got  your  deed?"  An  objection 
to  it  being  overruled,  answer:  "I  don't  think 
B4A.-61 


I  had  any  more  conversation  after  that  in  re- 
gard to  the  land  in  question;  that  Is,  with 
the  street— the  intended  New  York  avenue. 
We  had  no  more  talk  over  that,  only  what 
we  had  before."  We  therefore  find  no  error 
In  the  exclusion  of  the  question. 

Exception  was  also  taken  to  the  admission 
of  the  deed  from  Champion  to  Grofl,  the  de- 
fendant, tor  the  locus  in  quo.  This  was  the 
foundation  of  the  defendant's  title,  and  was  a 
fact  bearing  upon  Champion's  intention  to 
dedicate,  and  so  was  competent. 

Other  exceptions  were  taken  to  the  admis- 
sion of  testimony  to  rebut  the  evidence  of 
dedication  upon  the  ground  that  the  deed  from 
Champion  to  Siebert,  of  itself,  dedicated  the 
land  for  a  public  street;  but,  as  that  deed 
was  itself  only  one  fact  going  to  show  dedi- 
cation, all  evidence  of  facts  by  the  grantor 
tending  to  show  no  dedication  were  compe- 
tent evidence  for  the  defendant 

We  find  no  error,  and  the  Judgment  below 
Is  affirmed. 

MAGIE,  Ch.,  and  VAN  SYCKBL,  GAHRI- 
SON,  and  HENDRICKSON,  JJ.,  dissent 


RICOIO  T.  MAYOR,  BTtt,  OF  CITY  OF 

HOBOKEN. 

(Supreme  Court  of  New  Jersey.    March  30, 

1903.) 

PUBUC  SCHOOLS-CONSTITUTIONAL  LAW^DNI- 
FORMITY  OP  PROVISIONS— GENERAL  LAWS. 

1.  In  so  far  as  the  Legislature  relegates  to 
the  various  municipalities  of  the  state  the  mau- 
agement  and  support  of  free  public  schools 
within  their  borders,  that  subject  becomes  part 
of  the  internal  affairs  of  the  respective  mu- 
nicipalities; and  a  law,  which  costers  the  same 
powers  aud  imposes  the  same  duties  respecting 
that  subject  upon  any  constitutional  class  of 
muuicipalities,  is  general,  in  the  constitutional 
sense. 

2.  "An  act  to  establish  a  sfstem  of  public 
Instruction,"  approved  March  26,  1902  (P.  L. 
p.  G9),  is  not  rendered  unconstitutional  by  the 
fact  that  its  provisions  respecting  the  support 
and  management  of  tree  public  schools  in  cities 
differ  from  its  provisions  on  that  subject  in 
other  municipalities. 

(Syllabus  by  the  Court) 

Certiorari  by  Michael  Rlccio  against  the 
mayor  and  council  of  the  city  of  Hoboken  to 
review  an  ordinance.    Affirmed. 

Argued  February  term,  1903,  before  GAR- 
RISON, SWAYZB,  and  DIXON,  JJ. 

Francis  H.  McCauley,  for  prosecutor. 
Thomas  N.  McCarter,  Atty.  Gen.,  for  the 
State. 

DIXON,  J.  In  pursuance  of  a  resolution 
of  the  board  of  education  of  the  city  of  Ho- 
boken, and  of  a  determination  by  the  board 
of  school  estlma{e,  the  mayor  and  council  of 
the  city,  in  October  last,  adopted  an  ordi- 
nance providing  for  the  Issue  of  city  bonds 
to  the  amount  of  |130,000,  to  meet  the  ex- 
pense of  purchasing  land  and  erecting  there- 
on a  new  schoolhouse.    These  proceedings 
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are  based  on  the  act  to  establish  a  system  of 
public  Instniction,  approved  March  26,  1902 
(P.  L.  p.  69),  and  their  legality  Is  now  as- 
sailed on  the  ground  that  that  act  is  uncon- 
stitutional. 

The  pertinent  provisions  of  the  Oonstita- 
tlon  are  found  in  article  4,  |  7,  the  sixth  para- 
graph of  vrhlch  requires  the  Legislature  "to 
provide  for  the  maintenance  and  support  of 
a  thorough  and  efficient  system  of  free  pub- 
lic schools  for  the  instruction  of  aU  the  chil- 
dren In  this  state  between  the  ages  of  five 
and  eighteen  years,"  and  the  eleventh  para- 
graph of  which  forbids  the  Legislature  to 
pass  local  or  special  laws  "regulating  the  In- 
ternal affairs  of  towns  and  counties,"  or 
"providing  for  the  management  and  support 
of  free  public  schools."  These  paragraphs 
became  part  of  the  Constitution  in  the  year 
1875.  The  particular  objection  urged  against 
the  act  of  1902  is  that  Its  provisions  respect- 
ing the  management  and  support  of  free  pub- 
lic schools  In  cities  differ  from  Its  provlsiona 
on  the  same  subject  In  other  municipalities, 
and  therefore  are  special.  The  chief  reli- 
ance of  the  objector  Is  found  In  the  oplnloa 
delivered  for  the  Court  of  Errors  In  Low- 
thorp  V.  Trenton,  62  N.  J.  Law,  795,  44  Atl. 
766.  That  opinion,  however,  was  deprived 
of  much  of  the  force  otherwise  attributable 
to  It  by  the  later  decision  of  the  same  court 
In  Hermann  t.  Outtenberg,  68  N.  J.  Law, 
616,  44  Ati.  768.  As  a  decision,  the  Low- 
thorp  Case  is  scarcely  relevant,  for  It  was 
only  to  this  effect:  that  the  mere  form  of 
municipal  government  cannot  be  coupled 
with  population  to  make  the  basis  of  a  stat- 
utory classification  for  enactments  regarding 
the  support  and  management  of  public 
schools.  In  the  present  case  we  are  requir- 
ed to  consider,  not  a  statutory  classification, 
but  what,  In  Hermann's  Case,  was  declared 
to  be  a  classification  adopted  by  the  Consti- 
tution Itself,  according  to  which  cities,  bor- 
oughs, towns,  townships,  and  villages  form 
distinct  classes  for  legislation  respecting  their 
internal  affairs.  The  present  question,  there- 
fore, is  whether  the  Legislature  can  employ 
this  constitutional  classiflcatlon  in  legislating 
for  public  schools. 

In  considering  this  question,  attention  may 
first  be  given  to  the  paragraph  of  the  Constl- 
tutiou  prohibiting  local  and  special  laws  con- 
cerning the  Internal  affairs  of  towns  and 
counties.  If  the  management  and  support 
of  free  public  schools  can  be  included  among 
such  affairs,  then  the  broad  rule  laid  down 
in  Hermann's  Case  would  fully  support  the 
position  that  a  law  prescribing  the  mode  in 
which  all  cities  should  deal  with  the  subject 
would  not  violate  that  prohibition.  It  most 
be  remembered  that  the  Constitution  is  a 
practical  instrument,  and  therefore  an  im- 
portant element  in  its  correct  Interpretation 
and  construction  will  be  found  In  the  usages 
prevailing  when  Its  provisions  were  adopt- 
ed. Examined  from  this  point  of  view,  it 
seems  reasonably  clear  that  the  support  and 


management  of  public  schools  were,  prerions 
to  the  year  1875,  committed  to  the  various 
municipalities  of  the  state  as  part  of  thdr 
internal  affairs.  As  early  as  September, 
1682,  an  island  in  the  Delaware  river  was 
given  by  the  assembly  of  West  Jersey  to  the 
town  of  Burlington  tor  the  maintenance  of 
a  public  school  (Grants  &  Concessions  of  K. 
J.  p.  445),  and  in  1693  and  1695  the  Inhabit- 
ants of  each  town  within  the  province  of 
East  Jersey  were  empowered  to  maintain  a 
school  within  the  town  by  public  tax  (Id. 
328,  358).  In  1820  the  inhabitants  of  each 
township  in  the  state  wwe  authorized  to 
raise  by  tax  such  sum  of  money  as  the  town 
meeting  should  vote,  to  be  expended  under 
the  direction  of  the  town  committee  for  the 
education  of  poor  children  residing  In  the 
township.  Elm.  Dig.  577.  In  1829  "An  act 
to  establish  common  schools"  provided  for 
the  division  of  the  state  appropriation  among 
the  townships  of  the  state,  and  the  control 
of  common  schools  by  the  township,  or  by 
school  districts  created  by  the  township  au- 
thorities. P.  L.  1828-29,  p.  106.  In  1831 
this  act  was  repealed,  and  a  new  statute  sub- 
stituted, but,  although  the  school  district  was 
given  a  more  independent  character,  the 
state  funds  were  still  apportioned  an>ong. 
and  the  local  funds  were  raised  by,  the  sev- 
eral fownships.  P.  L.  1830-31,  p.  145.  8bn- 
llar  conditions  were  preserved  in  the  act  of 
1837-38  (P.  L.  p.  246),  and  continued  until 
1867  (see  Ntr.  Dig.  733).  ConcurrenUy  with 
these  general  statutes,  various  local  charters 
were  enacted  conferring  upon  particular  cit- 
ies special  powers  for  the  maintenance  of 
public  schools.  In  the  act  of  1867  (P.  L.  p. 
360)  a  system  of  state  control  was  establish- 
ed, which,  however,  still  recognized  town- 
ships and  cities  as  possesahig  special  powers 
and  duties  in  reference  to  the  common  schools 
within  their  borders,  and  In  the  numerous 
municipal  charters  passed  between  1867  and 
the  adoption  of  the  constitutional  amend- 
ments in  1875  will  be  found  special  provisions 
for  particular  municipalities  on  that  subject 
Indeed,  It  may  be  truthfully  said  that  at  no 
time  prior  to  the  adoption  of  the  amend- 
ments of  1875  can  anything  be  discovered  In 
our  legislative  history  on  the  subject  of  pub- 
lic education  which  does  not  point  to  the  sup- 
port and  management  of  common  schools  In 
cities  and  in  other  municipalities  as  a  mat- 
ter more  or  less  of  local  concern.  While  the 
state  made  some  provision  for  their  support, 
it  was  confessedly  inadequate,  and  the  de- 
termination of  the  additional  means  to  be 
furnished  was  treated  as  an  Internal  affair 
of  each  locality,  which  was  likewise  charged 
with  the  responsibility  of  the  proper  expendi- 
ture of  all  the  funds  appropriated.  Conse- 
quently, notwithstanding  the  general  Interest 
of  the  state  at  large  in  the  education  of  its 
citizens,  I  think  that  the  support  and  man- 
agement of  public  schools  may  be  treated  by 
the  Legislatiu'e  as  an  internal  affair  of  the 
various  municipalities  denominated  towns  fa> 
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thiB  paragraph  at  tiie  Conatltatlon.  Certain- 
ly the  education  of  youth  concerns  the  local 
community  as  much  as  does  the  prosecutloa 
of  those  who  violate  the  laws  of  the  state, 
and  an  Important  Incident  of  such  prosecu- 
tion was  made  by  legislation  an  internal  af- 
fair of  the  counties.  Passaic  y.  Steyenson, 
46  N.  J.  Law,  178.  A  like  power  must  exist 
In  the  Ijeglslature  respecting  schools. 

If,  therefore,  we  had  to  deal  only  with  the 
clause  requiring  the  Interhal  affairs  of  towns 
to  be  regulated  by  general  laws,  there  could 
be  no  hesitation  In  holding  that  under  the 
Hermann  Case  a  statute  proylding,  for  each 
of  these  classes  of  municipalities,  a  different 
method  of  managing  and  supporting  public 
schools,  would  be  constitutional.  But  It  Is 
urged  that  the  clause  which  forbids  local  or 
special  laws  providing  for  the  management 
and  support  of  public  schools  places  this  sub- 
ject outside  of  the  Internal  affairs  mentioned 
in  the  other  clause,  and  requires  It  to  be 
dealt  with  on  a  footing  different  from  mu- 
nldiml  classlflcatlon;  otherwise.  It  is  argued, 
the  school  clause  Is  rendered  meaningless,  as 
mere  tautology.  This  argument  has,  how- 
ever, but  little  force  In  the  construction  of 
fundamental  laws.  Prof.  Story  Justly  said: 
"Another  role  of  Interpretation  of  the  Con- 
stitution *  *  *  is  that  the  natural  Im- 
port of  a  single  clause  Is  not  to  be  narrowed 

*  *  *  simply  because  there  Is  another 
clause  •  •  •  which  might  otherwise  be 
deemed  •  •  «  within  its  scope,"  and  he 
quotes  from  the  Federalist  that  "tautologies 

•  •  •  are  to  be  ascribed  sometimes  to  the 
purposes  of  greater  caution,  sometimes  to  the 
Imperfection  of  language,  and  sometimes  to 
the  Imperfection  of  man  himself."  1  Story's 
Com.  Con.  f  448.  But  on  closer  «camlnatlon 
it  will  be  perceived  that  the  view  above  fa- 
vored by  us  does  not  reduce  the  school  clause 
to  a  pleonasm.  The  education  of  children  Is 
a  matter  which  concerns  the  state  at  large, 
as  well  as  the  local  community  in  which  they 
dwell,  and  may,  therefore,  reasonably  be  re- 
garded In  either  aspect  As  a  concern  of  the 
local  community,  it  falls  within  the  clause 
for  the  regulation  of  Internal  affairs,  while 
as  a  concern  of  the  whole  state  it  falls  with- 
in the  other  clause.  The  Legislature  has 
dealt  with  It  from  both  points  of  ylew.  The 
state  appropriations  treat  It  as  involving  the 
good  of  the  state,  while  the  local  provisions 
treat  It  as  of  narrower  moment  But  In  eith- 
er aspect  the  laws  relating  to  it  are  required 
by  the  Constitution  to  be  general,  and  what 
we  are  now  deciding  Is  simply  that  legisla- 
tion treating  It  as  a  matter  of  local  concern 
la  general  if  it  applies  to  every  member  of 
any  single  class  of  municipalities  as  defined 
by  the  Constitution.  The  decision  In  Her- 
mann's Case  seems  to  afford  direct  support 
for  this  conclusion.  Beside  the  Inhibition  of 
special  and  local  laws  for  regulating  the  In- 
temal  affairs  of  towns  and  counties  stands 
the  inhibition  of  such  laws  for  laying  out 
opening,   altering,   and   working   highways; 


but  In  the  case  cited  the  law  under  consid- 
eration was  one  relating  to  street  Improve- 
ments, and  limited  to  towns  eo  nomine. 
Nevertheless,  that  law  was  maintained  as 
general,  because  It  applied  to  an  entire  con- 
stitutional class.  By  parity  of  reasoning,  a 
law  relating  to  the  support  and  management 
of  public  schools  will  b^  general  If  it  applies 
to  such  a  class.  See,  also,  Lewis  v.  Jersey 
City,  66  N.  J.  Law,  682,  00  Atl.  846,  and  Al- 
lison v.  Corker,  67  N.  J.  Law,  696,  62  Atl. 
362. 

There  remains  to  be  noticed  the  sixth  para- 
graph of  the  CoDstitation,  above  dted,  en- 
joining upon  the  Legislature  the  duty  of  pro- 
viding a  thorough  and  eflBcIent  system  of 
free  public  schools  for  the  Instruction  of  all 
the  children  of  the  state  between  specified 
ages.  While  this  clause  Is  mandatory,  it  is 
not  prohibitive.  '  It  points  out  the  object  at 
which  the  Legislature  should  aim,  but  it  does 
not  invalidate  efforts  that  fall  short  of  the 
desired  result  If  the  system  devised  be  in- 
efficient and  partial,  this  clause  will  not  ren- 
der it  utterly  abortive.  Alongside  of  this  im- 
perative  duty  to  enact  a  perfect  and  universal 
system,  there  still  remains  the  power  to  do 
that  which,  although  Inadequate,  Is  usefuL 
This  constitutional  duty  does  not  Interfere 
with  the  validity  of  a  general  law  which, 
deals  with  free  public  schools  as  state  Insti- 
tutions, or  which  authorizes  any  constitu- 
tional class  of  municipalities  to  deal  with 
them  as  local  institutions. 

Our  conclusion  Is  that  there'  is  no  sufficient 
reason  given  for  holding  the  statute  unconsti- 
tutional, and  the  proceedings  under  review 
should,  therefore,  be  affirmed,  with  costs. 


LAMPRBY  et  al.  t.  WHITEHEAD. 

(Court  of  Chancery  of  New  Jersey.     April  14, 

1903.) 

WILLS— NATURE   OF  ESTATB-DBBD  BT 
DEVISEB. 

1.  tTnder  a  devise  to  which  the  provisions  of 
sertion  10  of  the  descent  act  (1  Gen.  St.  p. 
1195)  apply,  while  an  estate  in  the  lands  de- 
vised vests  in  any  child  of  the  devisee  for  life. 
It  is  an  estate  which  will  be  devested  by  the 
death  of  such  child,  leaving  issue,  daring  the 
life  of  the  devisee  for  life. 

2.  A  title  made  by  a  conveyance  executed 
during  the  life  of  the  devisee  for  life,  from  a 
child  having  a  vested  estate  under  the  provi- 
sions of  that  section,  being  subject  to  be  de- 
vested in  the  event  of  the  death  of  such  child, 
leaving  issue,  during  the  life  of  the  devisee  for 
life,  is  not  a  marketable  titie  which  a  purchaser 
ought  to  be  compelled  to  take  by  a  decree  for 
specific  performance. 

(Syllabus  by  the  Court.) 

Bill  by  Jennie  T.  Lamprey  and  0.  P.  Lamp- 
rey, her  husband,  against  Henry  C.  White- 
head.   Dismissed. 

Thomas  M.  Moore,  for  complainants.  Ar- 
thur 8.  Corbln  and  John  R.  Beam,  for  defend- 
ant 

MAOIE,  Ch.  The  bill  In  this  cause  seeks 
a  decree  compelling  the  qjteciflc  performance 
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by  tbe  defendant  of  a  contract  In  writing 
made  by  him  with  the  complainants  for  the 
purchase  of  certain  lands  In  tbe  city  of  Paa- 
aalc.  By  the  terms  of  the  contract,  complain- 
ants agreed  to  convey  to  the  defendant  the 
said  lands  In  fee  simple,  free  from  all  incum- 
brance, except  the  right,  if  any,  of  any  child 
bom  to  one  Erallne  ^rainerd  (a  former  own- 
er of  tbe  premises)  after  the  date  of  the  con- 
tract; and  the  defendants  agreed  to  pay  com- 
plainants, on  delivery  of  the  deed  for  said 
lands,  the  sum  of  $8,000.  Tbe  complainants 
aver  that  they  tendered  to  defendant  a  con- 
veyance which  would  have  vested  in  him  a 
title  to  tbe  lands  In  question  in  fee  simple, 
free  from  any  Incumbrance  except  that  men- 
tioned in  the  contract,  and  that  defendant 
refused  to  accept  tbe  same,  or  to  pay  the 
consideration  which  he  bad  agreed  to  pay 
therefor.  * 

The  defendant,  by  bis  answer,  admits  the 
making  of  the  contract,  the  tender  of  the  con- 
veyance to  him,  and  his  refusal  to  accept 
tbe  same  and  pay  the  consideration.  He  as- 
serts that  be  ought  not  to  be  compelled  to 
accept  the  conveyance  or  to  pay  the  consid- 
eration, because  the  title  which  would  have 
been  vested  in  bim  by  tbe  conveyance  Is  not 
one  of  a  merchantable  character.  The  pre- 
cise point  of  bis  objection  Is  that  tbe  title 
which  he  would  thereby  acquire  Is  subject 
to  be  devested  by  the  happening  of  a  certain 
contingency. 

The  complainants,  by  tbeb:  bill,  set  up  their 
title  to  the  premises  thus:  The  lands  were 
owned  In  fee  simple  by  Nathan  Stevens,  who 
died  seised  thereof  In  1885,  leaving  a  last 
will  and  testament,  executed  so  as  to  pass 
the  title  to  rea:i  estate,  and  bearing  date  July 
1,  1880.  By  the  sixth  section  of  that  will, 
be  devised  to  his  daughter,  Evaline  Brainerd, 
"for  and  during  her  natural  life  •  *  • 
two  vacant  lots  of  land  •  *  •  In  the  dty 
of  Passaic  In  the  state  of  New  Jersey  and 
upon  tbe  death  of  Evallne  A.  Brainerd  leav- 
ing issue,  I  give  and  devise  all  tbe  above  men- 
tioned real  estate  to  such  issue,  and  in  case 
there  should  be  no  issue  her  surviving,  then 
I  give  and  devise  •  •  *  gaia  lands  at 
Passaic  to  my  sons  Melvin  Stevens  and  Clar- 
ence Stevens  as  tenants  in  common."  The 
two  lots  which  were  thus  devised  comprise 
the  lands  which  were  the  subject  of  tbe  con- 
tract in  question. 

Evaline  A.  Brainerd  bad  two  children, 
Grace  E.  Brainerd  and  Allen  W.  Brainerd, 
who  in  1894  were  both  of  age.  On  the  22d 
day  of  November,  1894,  the  said  children, 
Grace  E.  and  Allen  W.  Brainerd,  and  Mel- 
vin Stevens,  all  being  unmarried,  conveyed 
all  their  right,  title,  and  interest  in  said  lands 
to  tbe  said  Evaline  A.  Brainerd,  and  on  No- 
vember 26,  1894,  Clarence  Stevens,  also  un- 
married, conveyed  his  right,  title,  and  Interest 
in  the  said  lands  to  Evallne  A.  Brainerd. 
On  November  23,  1894,  Evaline  A.  Brainerd 
and  her  husband,  by  a  deed  with  warranty. 


conveyed  said  lands  to  the  complainant  Jen- 
nie T.  Lamprey. 

The  bill  asserts  that  Alloi  W.  Brainerd 
afterward  died  unmarried;  that  Grace  B. 
Brainerd,  after  tbe  execution  of  her  deed  to 
Evallne  A.  Brainerd,  Intermarried  with  one 
John  T.  Underwood,  and  Is  now  living  vrith 
her  said  husband,  with  possibility  of  issue 
hereafter  to  be  bom. 

The  defendant  admits,  by  bis  answer,  the 
facts  asserted  In  the' bill  above  mentioned,  and 
contends  that  if  Grace  E.  Underwood  should 
die  before  her  mother,  Evaline  A.  Brainerd. 
leaving  issue,  such  issue  would  become  seised 
of  the  said  lands,  and  that  the  title  made  by 
the  conveyance  from  Grace  EI  Brainerd  to 
Evallne  A.  Brainerd  would  be  wholly  defeat- 
ed by  the  happening  of  such  contingency. 

It  does  not  admit  of  any  doubt  that  tbe 
devise  In  tbe  will  of  Natlian  Stevens  is  one 
which  falls  within  tbe  provislona  of  tbe  "Act 
further  regulating  the  descent  of  real  es- 
tates," passed  June  13,  1820,  and  whicdi  have 
been  In  force  since  tbe  passage  of  that  act 
and  are  now  included  as  sections  10  and  11 
of  tbe  "Act  directing  the  descent  of  real  es- 
tates." 1  Gen.  St.  p.  1193.  The  devise  Is  a 
counterpart.  In  all  respects  except  two,  of  the 
devise  considered  in  the  celebrated  case  of 
Hopper  V.  Demarest,  21  N.  J.  Law,  525;  Dem- 
arest  v.  Hopper,  22  N.  J.  Law,  599.  Tbe 
devise  in  that  case  was  to  testator's  daugh- 
ter Catharine,  for  and  during  her  life,  and 
after  her  death  tbe  lands  devised  were  to  be 
equally  divided  among  her  heirs.  Tbe  devise 
before  us  Is  to  testator's  daughter  Evaline  for 
life,  and  upon  her  death  to  such  issue  as  she 
may  leave  surviving  her,  with  the  condition 
of  a  devise  over  in  case  of  no  issue  surviving 
her. 

The  section  of  tbe  act  of  1820,  wblcb  is 
now  section  10  of  tbe  descent  act,  was  ad- 
mitted to  be  applicable  to  the  devise  which 
was  the  subject  of  consideration  in  Hopper  v. 
Demarest,  both  in  tbe  Supreme  Court  and  in 
the  Court  of  Errors.  The  provisions  of  that 
section  are  equally  applicable  to  the  case  In 
hand.  It  is  thereby  enacted  that  if  any  lands 
are  thereby  devised  to  any  person  for  Ufe. 
and,  "at  the  death  of  the  pereon  to  whom 
tbe  same  shall  be  devised  for  life,  to  go  to 
bis  or  taer^eirs  or  to  his  or  her  Issue,"  then 
"said  lands  shall  go  to  and  be  vested  in  the 
children  of  such  devisee  equally,  to  be  di- 
vided between  them  as  tenants  in  common 
In  fee."  In  expressing  the  opinion'  of  the  Su- 
preme Court  upon  tbe  construction  of  this 
statute,  In  its  application  to  the  devise  con- 
sidered In  Hopper  v.  Demarest,  Chief  Justice 
Green,  with  the  concurrence  of  Justices 
Whitehead  and  Randolph,  declared  that  the 
devise  in  tbe  will  then  in  question  would 
have  given  to  the  daughter,  to  whom  the  tes- 
tator devised  it  for  life,  an  estate  in  tee 
simple,  by  virtue  of  the  rule  in  Shelley's  Case. 
He  further  held  that  the  llrat  section  of  the 
act  of  1820,  now  section  10  of  the  descent 
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act,  entirely  aboUsbed  the  rule  in  Stanley's 
Case,  and  gave  to  the  devises  therein  de- 
scribed a  statutory  significance  and  meaning. 
He  also  held  that  the  estate,  which,  by  the 
meaning  which  that  statute  required  the  court 
to  attribute  to  such  language  In  the  will  then 
in  question,  went  to  the  children  of  the  ten- 
ant for  life,  was  not  a  vested,  but  a  contin- 
gent, estate.  This  construction,  though  ad- 
mitted by  the  learned  chief  justice  to  be  ap- 
parently counter  to  the  purpose  of  the  Ijegls- 
lature,  was  deemed  to  be  rendered  necessary 
by  the  language  of  the  last  clause  of  the 
section,  which  provided  that  the  children  of 
the  devisee  toe  life  should  take  the  lands 
as  tenants  in  common  in  fee,  but.  If  only  one 
child,  then  that  one  should  take  the  lands 
in  fee,  and.  If  "any  child  be  dead,  the  part 
which  would  have  come  to  him  oc  her  shall 
go  to  bis  or  her  Issue  in  like  manner."  The 
last  clause  was  deemed  to  be  clearly  indic- 
ative of  a  legislative  intent  that  the  lands, 
or  some  part  thereof,  should  go  to  the  issue 
of  a  child.  If  such  child  had  died  in  the  life- 
time of  the  tenant  for  life.  The  declaration 
of  the  distinguished  chief  Justice  that  the  leg- 
islation thus  construed  entirely  abolished  the 
rule  In  Shelley's  Case  was  correct  In  its  ap- 
plication to  the  case  then  under  considera- 
tion, but  It  has  been  since  pointed  out  that 
the  legislation  In  question  is  limited  to  cases 
within  its  terms,  and  that  lu  other  cases  the 
rule  in  Shelley's  Case  is  still  In  force  in  this 
state.  Lippincott  v.  Davis,  59  N.  J.  Law,  241, 
2i-  Atl.  587. 

When  the  case  of  Hopper  v.  Demarest  was 
reviewed  in  the  Court  of  Errors,  the  appli- 
cability of  the  provisions  of  the  act  of  1820 
to  such  a  devise  as  was  then  in  question  was 
admitted,  both  by  Chancellor  Halsted,  who 
delivered  the  prevailing  opinion  of  the  court, 
and  by  Justice  Carpenter,  whose  dissenting 
opinion  closely  followed  the  lines  of  Chief 
Justice  Green's  opinion  in  the  Supreme  Court 
Bnt  Chancellor  Halsted,  with  the  concurrence 
of  a  majority  of  the  court,  gave  a  constmc- 
tiob  to  the  statute  which  was  different  from 
that  given  in  the  Supreme  Court.  He  con- 
cluded that  the  estate,  which,  under  the  stat- 
ute, devolved  upon  the  children  during  the 
lifetime  of  the  tenant  for  life,  was  not  a 
contingent  estate,  but  was  a  vested  estate. 
This  decision,  for  obvious  reasons,  was  much 
criticised  at  the  time  it  was  pronounced,  but 
It  bas  been  frequently  recogul7.ed  since  as 
laying  down  the  rule  which  must  be  followe<l 
in  respect  to  the  transmission  of  property  by 
devises  of  this  sort.  In  the  Matter  of  Heaton, 
21  N.  J.  Kq.  221;  Ross  v.  Adams.  28  N.  J. 
Law,  100;  Lippincott  v.  Davis,  ubl  supra; 
Zabrlskle  v.  Wood,  28  N.  J.  Eq.  541. 

But  the  case  of  Hopper  t.  Demarest  did 
not  require  the  consideration  of  the  question 
which  is  presented  here.  In  that  case  it  ap- 
peared that  the  daughter  of  the  tenant  for 
life,  whose  conveyance  of  the  title  had  been 
made  during  the  lifetime  of  the  tenant  for 
life,  had  In  fact  survived  her  mother.    The 


estate  which  by  the  devise  had  become  vested 
In  her,  nnden  the  construction  given  to  the 
statute  by  Chancellor  Halsted,  was  therefore 
not  devested  by  the  contingency  provided  (or 
in  the  last  clause  of  the  section  in  question. 
But  In  the  case  before  me  the  titie  conveyed 
by  Mrs.  Underwood  before  her  marriage  was 
such  title  as  she  acquired  by  the  devise  in 
Nathan  Stevens'  will,  construed  In  conformity 
with  the  provisions  of  section  10  of  the  de- 
scent act.  It  was  undoubtedly  a  vested  title, 
which  she  might  alienate  and  convey.  But 
if  she  had  conveyed  the  same,  and  had  died, 
leaving  issue,  during  the  lifetime  of  her  moth- 
er, Eva  line  A.  Brainerd,  the  question  is  wheth- 
er her  titie,  although  vested  as  above  stated, 
would  not  thereby  be  devested  In  favor  of 
such  Issue.  If  her  title  would  be  thereby  de- 
vested, then  the  titie  of  her  grantee  would 
also  be  devested  upon  the  happening  of  that 
contingency.  As  the  grantor  Is  yet  married, 
and  of  an  age  rendering  It  possible  that  issue 
may  be  bom  to  her,  and  it  Is  possible  that 
she  may  die  before  her  mother,  the' further 
question  is  whether  a  purchaser  whose  title 
to  a  material  part  of  the  lands  is  derived 
from  her  conveyance  should  be  compelled  to 
take  a  title  subject  to  such  contingency.  I  do 
not  think  that  there  is  the  least  doubt  that 
if,  under  the  proper  construction  of  the  stat- 
ute applicable  to  this  devise,  the  titie  of  Mrs. 
Underwood  or  that  of  her  grantee  would  be 
devested  by  her  death,  leaving  issue,  in  the 
lifetime  of  her  mother.  It  would  not  be  equi- 
table to  compel  the  purchaser  to  take  the  titie 
upon  her  grant. 

I  have  been  unable  to  discover  any  authori- 
tative exposition  of  the  statute  In  question 
In  respect  to  the  point  now  presented.  In 
Hopper  V.  Demarest.  the  Supreme  Court  con- 
strued the  last  clause  of  the  section,  now  sec- 
tion 10  of  the  descent  act,  as  giving  to  the 
Issue  of  a  child  deceased  during  the  life  of 
the  tenant  for  life  an  estate  In  the  lands, 
and,  upon  the  ground  that  the  event  upon 
which  such  issue  was  to  take  could  not  be 
determined  before  the  death  of  the  tenant 
for  life,  it  was  held  that  the  estate  of  any 
of  the  children  was  contingent  and  not  vested. 
In  the  prevailing  opinion  In  the  Court  of  Er- 
rors, the  construction  given  to  the  last  clause 
of  the  section,  as  effective  In  determining  the 
leKlslative  Intent  of  the  enactment,  was  re- 
pudiated. What  the  true  construction  of  that 
clause  was  the  court  was  not  called  on  to 
declare,  for  the  reason  above  given,  viz.,  that 
the  child  whose  conveyance  was  then  In  ques- 
tion had  In  fact  survived  her  mother,  and  the 
contingency,  conseqnentiy,  had  not  happened. 
Chancellor  Halsted,  however,  admitted  that 
the  clause  was  open  to  two  constructionp. 
This  was  his  language:  "And  if  this  last 
clause  can  be  construed  as  doing  anything 
more  than  declaring  what  would  be  the  re- 
sult in  case  the  person  in  whom  the  remain- 
der was  vested  had  not  conveyed  it,  and  had 
died  leaving  children;  If  It  can  be  considered 
as  legislating  an  additional  limitation  to  the 
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estate— my  opinion  Is  that  It  Is  a  limitation 
by  way  of  executory  devise.  If  It  Is  an  ex- 
ecutory devise,  then  the  person  to  whom  Ma- 
ria, In  Catharine's  lifetime,  conveyed,  took 
subject  to  be  defeated  of  her  estate  by  the 
happening  of  that  contingency  on  which  the 
executory  devise  was  to  take  effect" 

It  will  be  perceived  that  by  one  suggested 
construction  the  last  clause  of  the  section 
in  question  Is  treated  as  a  mere  legislative 
declaration  of  the  mode  In  which  the  Utle  of 
a  child,  dying  in  the  lifetime  of  the  tenant 
for  life,  leaving  issue,  would  devolve,  If  the 
child  had  not  previously  disposed  of  the  title. 
By  the  other  suggested  construction  the  title 
of  a  child  Is  subjected  to  a  limitation  over 
to  his  or  her  Issue  in  the  event  of  death,  leav- 
ing issue,  in  the  lifetime  of  the  tenant  for  life. 
Whether  the  Interest  or  estate  thus  limited 
over  is  properly  called  an  executory  devise,  it 
is  immaterial  to  Inquire. 

A  construction  of  this  legislation  which  at- 
tributes to  it  an  intent  to  vest  in  the  child 
of  the  devisee  for  life  an  Indefeasible  estate 
seems  to  me  entirely  Inadmissible.  In  the 
first  place,  the  last  clause  of  the  section  ex- 
pressly declares  that  the  child's  estate,  in  the 
event  of  death,  leaving  issue,  during  the  life 
of  the  devisee  for  life,  shall  devolve,  not  on 
the  heirs  at  law,  but  on  the  issue.  Llppincott 
V.  Davis,  ubl  supra.  And,  if  there  is  to  be 
attributed  to  the  word  "Issue,"  as  so  used, 
the  meaning  of  "heirs  at  law,"  the  clause 
was  wholly  unnecessary,  and  might  have  been 
omitted  from  the  act.  For,  without  that 
clause,  an  estate  which  was  vested  and  would 
devolve  upon  heirs  at  law  In  the  absence  of 
conveyance  or  devise,  would  have  resulted 
from  the  previous  enactment  Whether,  as 
was  suggested  by  Chief  Justice  Green,  the  last 
clause  of  the  section  was  Inserted  by  inad- 
vertence or  design,  it  is  a  part  of  the  legis- 
lative act,  to  which  the  rules  of  construction 
require  a  court  to  attribute  some  meaning, 
if  a  reasonable  meaning,  consistent  with  the 
rest  of  the  section,  can  be  discovered  therein. 
That  distinguished  Jurist  found  In  the  lan- 
guage of  that  clause  a  legislative  Intent  to 
limit  over  the  estate  of  a  child  to  his  or  her 
issue  in .  the  event  of  death,  leaving  Issue, 
daring  the  lifetime  of  the  devisee  for  life, 
and  on  that  ground  pronounced  the  chUd's 
estate  to  be  a  contingent  remainder.  The 
Court  of  Errors,  while  denying  the  effect  held 
by  the  Supreme  Court  to  have  been  produced 
by  his  construction,  admitted  that  the  lan- 
guage, under  that  construction,  could  be  hdd 
to  limit  over  the  estate  of  a  child  to  his  or 
her  issue  In  the  event  of  death,  leaving  Issue, 
during  the  lifetime  of  the  devisee  for  life. 

In  my  Judgment,  there  is  no  possible  mean- 
ing to  be  given  to  the  last  clause  of  the  section 
in  question  other  than  that  which  defeats 
the  estate  of  a  child  of  the  devisee  for  life 
in  the  event  mentioned,  and  vests  that  estate, 
upon  the  happening  of  that  event,  in  the  is- 
sue of  the  child.  The  result  is  that  while 
the  conveyance  tendered  to  the  defendant  wiU 


vest  In  him  a  title  to  the  lands  whldi  be  con- 
tracted to  buy,  that  title,  in  respect  to  so 
much  of  the  estate  as  Mrs.  Underwood  has 
therein,  would  be  subject  to  the  possibility 
of  its  being  devested  In  case  she  died  before 
her  mother,  leaving  issue.  This  liability  will 
undoubtedly  affect  the  marketable  value  of 
the  estate,  and  I  do  not  think  that  a  pur- 
chaser should  be  compelled  to  accept  a  title 
affected  thereby. 
The  bill  must  be  dismissed. 


SMITH  V.  SHBPHEBD  et  aL 

(Court  of  Chancery  of  New  Jersey.    April  14, 

1903.) 

DEAD  BODIBS-RBMOVAIr-OROUNDS. 

1.  A  widow,  who  buried  the  remains  of  her 
deceased  husband  in  a  burial  plot  belonging  to 
his  sister,  with  the  consent  of  the  latter,  and 
who  prepared  the  grave  for  the  reception  of  her 
own  remains  after  death,  with  like  consent, 
knowing  that  the  said  plot  was  so  occupied  tliat 
no  couBent  would  be  given  for  other  inter- 
ments therein,  is  not  entitled  to  require  the 
owner  of  the  plot  to  permit  her  to  remove  tlie 
remains  merely  because  his  children  by  a  far- 
mer wife  (also  buried  therein)  and  his  children 
by  her  cannot  be  buried  there. 

2.  The  fact  that  the  sister,  the  owner  of  the 

Slot,  refuses  to  consent  to  the  removal  of  her 
rother's  remains  from  said  plot  for  the  pur- 
pose of  burying  the  same  in  a  plot  belonging  to 
the  widow,  and  also  refuses  to  consent  to  the 
removal  of  the  remains  of  the  first  wife  of  the 
deceased  for  tlie  purpose  of  burying  the  same  in 
the  plot  of  the  second  wife,  now  his  widow, 
raises  no  equity  justifying  a  decree  requiring 
her  to  give  such  consent  in  either  case. 

3.  The  right  of  the  widow,  in  respect  to  ac- 
cess or  care  or  adornment  of  the  grave  of  her 
deceased  husband,  is  not  involved  in  or  decided 
in  the  present  case,  and  the  dismissal  of  the 
bill  is  without  prejudice  to  her  seeking  relief 
hereafterj  if  her  rights  in  those  respects,  if  any, 
shall  be  mterfered  with. 

(Syllabus  by  the  Court) 

Bill  by  Elenore  Smith  against  Emma  Shep- 
herd and  others  to  permit  complainant  to  re- 
move the  body  of  her  late  husband.  Dis- 
missed. 

Florence  Rose,  for  complainant. 


MAGIE,  Ch.  The  bill  In  this  cause  was 
filed  by  Menore  Smith,  the  widow  of  Edwin 
Smith,  and  Its  purpose  Is  to  obtain  a  decree 
permitting  her  to  remove  the  Ijody  of  her 
late  husband  from  a  lot  in  Falrmount  Ceme- 
tery, In  the  city  of  Newark,  In  which  It  was 
burled,  to  another  lot  In  the  same  cemetery, 
and  enjoining  the  defendants  from  ^irevent- 
tng  such  removal.  There  Is  also  a  prayer  for 
an  Injunction  against  the  defendants  pre- 
venting complainant  from  visiting  the  grave 
in  which  the  remains  of  complainant's  hus- 
band now  are,  and  planting  flowers  upon  It 
and  keeping  It  decorated.  The  defendants  to 
the  bill  are  the  Falrmount  C!emetery  Associa- 
tion and  Emma  Shepherd,  the  owner  of  the 
lot  In  which  the  remains  of  complainant's 
husband  are  now  burled.     The  Falrmount 
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Cemetery  Assoclatloii  filed  an  answer,  sub- 
mitting itself  to  the  Judgment  of  the  court. 
The  defendant  Emma  Shepherd  filed,  pro  se, 
a  paper  presumably  intended  to  be  an  an- 
swer.  Upon  exceptions  filed  thereto,  the  an- 
swer was  found  Insufficient,  and  liberty  was 
given  to  file  another  answer.  The  defendant 
did  not  avail  herself  of  the  permission,  and  a 
decree  pro  confesso  was  made  against  her, 
and  the  complainant  was  ordered  to  produce 
proofs  to  sustain  the  allegation  of  her  bill 
of  complaint  Proofs  having  been  taken,  the 
matter  was  brought  to  hearing  ex  parte,  and 
an  application  was  made  for  a  decree  In  con- 
formity with  the  prayer  of  the  bill. 

The  rights  of  parties  and  the  powers  of 
this  conrt  In  respect  to  matters  such  as  are 
the  subject  of  this  bill  have  been  so  recently 
and  carefully  considered  and  expounded  in 
this  court  that  It  is  only  necessary  to  refer 
t*  the  principles  which  have  been.  In  my 
Judgment,  correctly  settled.  It  Is  thus  set- 
tled that  there  is  no  property  right  in  a  dead 
body;  that  upon  the  death  of  a  married  per- 
son the  surviving  husband  or  wife  Is  en- 
titled to  the  custody  of  the  dead  body,  and 
charged  with  the  duty  of  furnishing  proper 
burial;  that  when  that  duty  has  been  dis- 
charged, and  the  remains  of  the  dead  have 
been  burled,  the  right  of  custody  in  the  sur- 
viving husband  or  wife  at  once  ceases,  and 
It  may  properly  be  said  that  the  dead  body 
thereafter  is  In  the  custody  of  the  law,  be- 
cause the  disturbance  of  its  resting  place  and 
Its  removal  is  subject  to  the  control  and  di- 
rection of  a  court  of  equity  In  any  case  prop- 
erly before  it.  Peters  v.  Peters,  43  N.  J.  Eq. 
140, 10  AtL  742;  Toppln  v.  Morlarty,  69  N.  J. 
Bq.  115,  44  Ati.  468.  In  Peters  v.  Peters, 
supra,  upon  these  doctrines,  a  widow  was 
enjoined  from  removing  the  remains  of  her 
deceased  husband  from  the  cemetery  lot  be- 
longing to  his  father,  in  which  he  had  been 
buried  with  her  consent  In  Toppln  v.  Mori- 
arty,  supra,  the  court  enjoined  a  husband 
from  Interfering  with  and  preventing  the  re- 
nwTal  of  the  remains  of  his  deceased  wife, 
-n-blch  had  been  burled,  with  his  consent,  in 
the  cemetery  lot  of  her  father,  and  its  re- 
burial  in  another  lot  in  the  same  cemetery, 
provided  by  her  father.  The  ground  ujion 
which  the  court  exerted  its  authority  in  that 
case  was  that  the  original  interment  of  the 
wife's  body  in  a  lot  procured  by  her  father 
w^as  consented  to  by  her  husband,  in  con- 
formity with  the  request  of  his  wife,  before 
her  death,  tliat  she  should  be  buried  in  a  lot 
in  which  her  father  and  mother  were  after- 
wards to  be  burled,  and  that  the  father,  after 
tbe  Interment,  bad  arranged  to  exchange  the 
lot  in  which  the  remains  were  burled  for 
another  lot,  which  was  deemed  a  better  one, 
which  arrangement  was  with  the  consent  of 
the  husband,  and  the  father  had,  with  the 
knowledge  of  the  husband,  and  without  any 
objection  from  him,  expended  a  large  sum 
of  money  in  preparing  the  lot  which  he  ob- 
tained in  exchange  for  his  burial  plot,  and 


with  the  known  Intention  to  remove  thereto 
the  remains  of  his  daughter. 

The  problem  in  this  case  is  whether,  upon 
the  circumstances  presented  by  the  proofs, 
the  relief  asked,  or  any  part  of  it,  should  be 
granted.  The  proofs  disclose  that  the  com- 
'plalnant  was  the  second  wife  of  the  deceased, 
Edwin  Smith,  and  that  he  was  a  brother  of 
Emma  Shepherd,  the  defendant  At  some 
time,  not  clearly  fixed  by  the  evidence,  the 
defendant  became  the  owner  of  this  burial 
plot  In  Fairmount  Cemetery,  and  her  brother, 
afterwards  complainant's  husband,  agreed 
with  her  that  he  would  take  one-half  of  the 
lot,  and  pay  one-half  Its  cost  This  arrange- 
ment was  made  at  the  time  of  the  death 
of  the  brother's  first  wife,  and  she  was  bur- 
led in  that  plot  The  brother  thereafter  mar- 
ried the  complainant,  and  at  his  death  left 
her  surviving,  with  three  children,  the  off- 
spring of  his  first  wife,  and  three  other  chil- 
dren, the  ofCspring  of  complainant.  He  had 
not  then  paid  to  his  sister,  the  defendant  the 
one-half  of  the  cost  of  the  cemetery  plot  or 
any  part  of  the  cost  When,  upon  his  death, 
it  became  necessary  to  arrange  for  his  bur- 
ial, the  complainant  proposed  to  the  defend- 
ant to  pay  the  one-half  of  the  cost  of  the 
burial  plot,  which  she  was  aware  had  not 
been  paid  by  the  deceased.  Defendant  then 
informed  her  that  she  had  been  obliged  to 
sell  two  spaces  in  that  plot  that  she  intended 
reserving  two  other  spaces,  and  that  there 
remained  but  a  single  vacant  space  therein 
for  a  grave,  but  that  complainant  might 
make  use  of  that  space  for  the  burial  of  her 
husband.  Complainant  accepted  this  permis- 
sion, and  it  was  further  agreed  between  them 
that  the  grave  might  be  so  constructed  that 
the  complainant,  upon  her  death,  might  also 
be  Interred  therein.  By  the  direction  of  the 
complainant,  the  grave  was  so  prepared,  and 
the  remains  of  the  husband  were  placed 
therein.  Tbe  expenses  of  the  interment  were 
paid  by  the  complainant.  Since  that  time  the 
complainant  and  the  defendant  Emma  Shep- 
herd have  become  estranged  from  each  oth- 
er. The  complainant  thereupon  became  de- 
sirous of  removing  the  remains  of  her  hus- 
band from  the  spot  in  which  they  were  bur- 
ied to  another  plot  In  the  same  cemetery,  and 
applied  to  the  defendant  for  permission  so 
to  do,  which  permission  was  refused,  and 
thereupon  this  bill  was  filed. 

Upon  these  proofs  It  is  impossible  to  con- 
clude that  at  the  time  of  the  burial  there  was 
contemplated  a  mere  temporary  Interment  of 
the  remains.  In  Weld  y.  Walker,  130  Mass. 
422.  39  Am.  Rep.  465,  the  Supreme  Court  of 
Massachusetts  held  that  a  surviving  husband 
was  entitled  to  such  order  of  the  court,  sit- 
ting as  a  court  of  chancery,  as  would  permit 
him  to  remove  the  body  of  his  deceased  wife 
from  the  lot  of  another  person  In  which  it 
had  been  buried,  when  the  court  might  find 
from  the  evidence  that  he  bad  not  consented 
to  its  burial  there  with  tbe  intention  that  it 
should  be  her  final  resting  place.     Bnt  in 
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this  case  nothing  can  be  clearer  from  the 
complainant's  proofs  than  that  the  burial  of 
her  hasband'a  remains  in  the  burial  plot  of 
his  sister  Tvas  done  by  her  with  the  purpose 
that  It  should  be  their  final  resting  place. 
This  is  clear  from  the  fact  that  she  had  the 
grare  prepared  for  her  own  interment  in  the 
sam6.  In  this  respect  this  case  resembles 
that  which  was  presented  to  Vice  Chancellor 
Bird  in  Peters  t.  Peters,  ubi  supra.  It  is 
true  that  the  complainant  asserts  that  she 
was,  at  the  time  this  arrangement  was  made, 
much  broken  by  her  grief  at  the  loss  of  her 
husband,  and  "didn't  think  much  over"  the 
matter;  but  it  is  Impossible,  upon  her  own 
testimony,  to  fail  to  recognize  that  in  con- 
senting to  the  Interment  in  the  sister's  plot 
she  knew  that  none  of  the  ctilldren  of  the 
deceased,  either  those  by  the  first  wife  or 
those  who  were  her  own  children,  could  be 
buried  there,  and  was  content  to  have  the 
grave  adapted  only  for  her  own  interment 
after  her  death. 

I  am  unable  to  discover  any  ground  for 
equitable  relief  arising  out  of  the  circum- 
stances under  which  the  complainant  orig- 
inally arranged  for  and  consented  to  the 
burial  of  her  husband  in  defendant's  lot 

No  subsequent  agreement  between  the  par- 
ties Is  disclosed,  and  it  only  remains  to  con- 
sider whether  circumstances  since  occmring 
have  altered  the  situation,  or  present  equitable 
grounds  for  the  relief  prayed  for.  The  bill 
charges  that  the  defendant,  at  the  time  of 
the  burial,  agreed  that  complaln.int  should 
have  the  right  to  visit  the  grave,  to  plant 
fiowers  upon  it,  and  keep  It  decorated,  and 
that  she  has  broken  her  agreement,  and  re- 
fuses to  allow  complainant  to  decorate  the 
grave.  It  also  charges  that  defendant  has 
desecrated  the  grave  by  leveling  It,  and  dis- 
turbing the  flowers  planted  by  complainant, 
and  that  defendant  has  made  known  to  com- 
plainant that  she  will  not  allow  complainant 
to  be  buried  in  the  grave  with  her  husband 
at  her  death.  There  Is  no  proof  of  any  spe- 
cial agreement  between  the  parties  In  respect 
to  access  to  or  care  of  the  grave.  Nor  is  there 
(iny  sufficient  or  competent  proof  that  the  de- 
fendant refused  to  allow  complainant  to  dec- 
orate the  grave,  or  that  she  has  desecrated 
it  as  charged.  The  testimony  of  complainant 
on  these  matters  was  evidently  not  given  as 
the  result  of  personal  observation,  but  from 
reports  and  statements  of  others.  The  com- 
plainant .admits  that  she  has  never  made  to 
the  defendant  any  compensation  for  the  use, 
present  and  prospective,  of  the  burial  plot.  It 
would  seem  to  have  been  within  the  contem- 
plation of  the  parties  that  such  compensation 
snould  be  made.  But  complainant  admits  that 
defendant  sent  her  a  bill,  charging  her  with 
certain  sums  for  the  space  occupied  by  the 
remains  of  the  first  wife  and  the  space  oc- 
cupied by  the  remains  of  the  husband,  and 
the  future  right  of  the  complainant  to  be 
burled  in  the  latter  space.  This  bill  complain- 
ant admits  she  refused  to  pay;  but  she  has  not 


made  It  appear  that  she  has  offered  to  pay 
any  stmi  as  reasonable  compensation  for  the 
right  to  maintain  her  husband's  remains  in 
the  lot  of  defendant,,  and  to  have  her  own  re- 
mains deposited  there.  It  is  dearly  shown 
that  defendant  haa  absolutely  refused  to  com- 
ply with  the  request  of  complainant  to  con- 
sent to  the  removal  of  the  remains  of  com- 
phtlnant's  husband  from  the  lot  in  which  they 
were  burled  to  another  lot  It  Is  fortunately 
unnecessary  for  me  to  determine  who  has 
been  at  fault  in  the  disagreement  between 
these  parties.  It  is  obvious,  however,  that 
the  complainant's  request  was  not  one  which 
the  defendant  might  not  decline  to  accede  to 
without  beiiig  charged  with  unfairness.  The 
demand  was  that  she  should  consent  that  the 
remains  of  her  brother  should  be  removed  to 
another  lot.  They  were  resting  in  the  same 
plot  with  those  of  his  first  wife,  and  presum- 
ably by  her  side.  There  was  no  reason  why 
the  second  wife  should  require  the  sister  of 
hei  deceased  husband  to  consent  to  the  re- 
moval of  the  remains  which  were  thus  intei- 
ted.  It  is  true  that  complainant  states  that 
ehe  fin*ther  olfered  to  remove  the  remains  of 
the  first  wife,  and  relnter  them  in  her  own 
lot  along  with  the  remains  of  her  husband. 
But  the  defendant  who  had  consented  to  the 
burial  of  the  first  wife  In  her  own  plot  might 
vrell  hesitate  to  consent  that  those  remains 
sliould  be  removed  by  a  second  wife,  and  re- 
intcrred  In  a  plot  belonging  to  her.  The  un- 
fortunate disagreement  between  these  parties 
cannot  blind  us  to  the  unfairness  of  requiring 
the  defendant's  consent  under  such  circum- 
stances. 

The  complainant  Insists  that  the  defendant 
has  desecrated  the  grave,  and  Is  preventing 
her  from  showing  proper  respect  to  her  hus- 
band in  planting  fiowers  and  decorating  it. 
In  the  course  of  her  proofs  complainant  show- 
ed that  her  counsel  had  made  a  written  de- 
mand upon  defendant  for  permission  to  re- 
move the  remains  of  her  deceased  husband, 
and  presented  a  letter,  signed  by  defendant  or 
in  her  name,  and  apparently  In  response  to 
the  demand,  in  which  defendant  refused  com- 
pliance, on  the  ground  that  "experience  has 
taught  me  not  to  grant  any  more  permits 
either  to  inter  or  to  disinter  in  my  property." 
She  added,  "My  brother's  remains  were 
placed  there  not  for  any  temporary  purpose, 
and  I  decline  to  sell  them."  She  fmrtber  add- 
ed: "She  [evidently  meaning  the  complain- 
ant] has  my  permission  to  place  any  flowers, 
but  mine  must  not  be  mutilated.  That  is 
my  property,  to  do  with  as  I  please."  While 
this  letter  indicates  no  little  bitterness  of 
feeling,  I  think  that  it  disposes  of  the  charge 
that  defendant  is  prohibiting  complainant 
from  placing  fiowers  upon  her  husband's 
gi'ave.  Under  the  circnmatances,  I  fail  to 
find  any  support  for  the  complainant's  claim 
that  defendant's  conduct  justifies  her  in  de- 
manding the  removal  of  her  hosband's  re- 
mains. 

'The  result  is  that  complainant  has  failed 
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to  show  that  sbe  la  entitled  to  the  relief  asked 
f  cr,  and  ber  bill  must  be  dismissed.  The  de- 
fendant tbe  Falrmount  Cemetery  Association 
la  entitled  to  costs. 

As  the  right  of  the  complainant  to  visit  tbe 
grave  of  ber  deceased  husband,  and  to  place 
flowers  tht-reon,  has  not  been  found  to  be 
iuTolved  In  the  present  case,  and  therefore 
no  opinion  has  been  expressed  in  regard  to  it, 
the  dismissal  will  be  wipiout  prejudice  to 
ht>r  filing  a  bill  for  relief  hereafter  If  she 
should  be  interfered  with  in  that  respect 


PASSMAN  V.  WEST  JERSEY  &  S.  B.  E. 

(Court  of  Errors  and  Appeals  of  New  Jerser. 

March  9,  1903.) 

RAILROADS— ACCIDENT   AT   CROSSINO— 
OBSTRUCTIONS. 

1.  A  traveler  on  a  liighway,  alraat  to  pass 
over  a  railroad  traclc,  must  mtike  reasonable 
use  of  his  senses  to  ascertain  if  such  crossing 
can  be  safely  made,  before  attempting  it.  If 
his  failure  to  do  so  contributes  to  his  injuries, 
he  cannot  recover  damages  therefor. 

2.  The  cutting  of  a  train  of  cars  on  a  side 
track,  leaving  some  on  one  side  and  some  on 
the  other  of  a  highway,  where  the  view  of  the 
other  tracks  is  partially  obscured  thereby,  Is 
not  an  Invitation  to  the  public  to  cross  without 
using  ordinary  precaution  to  ascertain  if  such 
crossing  can  be  safely  made. 

3.  A  traveler  on  a  bicycle  is  required  to  use 
the  same  care  and  prudence  before  pnssing  ovei 
a  railroad  as  is  required  of  a  pedestrian. 

(Syllabus  by  tbe  Court) 

Brror  to  Circuit  (3onrt,  Atlantic  (bounty. 

Action  by  Laura  H.  Passman,  administra- 
trix of  William  Passman,  deceased,  against 
the  West  Jersey  &  Seashore  Railroad.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   AiBnned. 

John  W.  Wescott,  for  plaintiff  In  error. 
Joseph  H.  Oasklll  and  Nelson  B.  Oaskiil,  for 
defendant  in  error. 

VOORHEES,  J.  It  Is  necessary  in  the  de- 
cision of  this  case  to  consider  only  the  as- 
signment of  error  directed  to  the  instruction 
of  the  court  to  the  Jury  to  find  a  verdict  for 
the  defendant.  The  action  was  brought  by 
the  administratrix  of  William  Passman  to  re- 
cover damages  for  his  death,  which  was  caus- 
ed by  one  of  the  engines  of  the  defendant 
company  colliding  with  him  as  be  was  at- 
tenipting  to  cross  its  tracks  on  Ohio  avenue, 
In  Atlantic  City,  on  a  bicycle.  Tbe  testimony 
developed  the  fact  that  the  deceased  had  for 
several  months  prior  to  the  accident  been  em- 
ployed by  a  lumber  dealer  whose  office  was 
less  than  100  feet  from  the  crossing,  and 
that  In  the  ordinary  business  of  his  employ- 
ment, and  in  going  to  and  coming  from  his 
home,  which  was  in  the  southern  part  of  the 
city,  on  tbe  opposite  side  of  tbe  track  from 
tbe  place  of  bis  employment,  he  necessarily 
passed  over  this  crossing  several  times  a  day, 
and  was  presumably  acquainted  witb  the 
times  and  manner  of  running  trains  there- 
over.   Tbe  railroad  and  Ohk>  avenue  cross 


each  other  at  this  point  at  nearly  a  right  angle; 
the  avenue  extending  north  and  south,  and 
the  railroad  east  and  west  At  the  time  of 
the  accident  the  railroad  had  four  tracks 
across  the  avenue.  The  two  nearest  tbe  de- 
ceased's place  of  employment  were  sidings 
or  tracks  used  for  tbe  shifting  and  storing 
of  cars.  The  two  furthest  were  the  regular 
express  or  incoming  and  outgoing  tracks. 
Just  prior  to  tbe  accident  a  train  of  empty 
cars  had  been  drilled  upon  the  siding  tracks, 
and  it  was  In  evidence,  although  denied  by 
some  of  the  witnesses,  that  this  train  had 
been  cut  leaving  some  cars  to  the  east  and 
some  to  the  west  of  tbe  avenue;  thus  per- 
mitting passage  over  the  avenue  for  vehicles 
and  pedestrians.  A  witness  who  was  walk- 
ing on  the  avenue  in  a  southerly  direction, 
toward  the  crossing,  saw  tbe  deceased  Just 
I  before  the  accident  standing  with  his  bicycle 
I  at  the  door  of  the  office  where  be  was  em- 
i  ployed,  talking  with  some  one.  This  wlt- 
{  nesB  proceeded  on  his  way  towards  the  cross- 
ing, and  when  between  tbe  empty  cars,  or 
on  approaching  tbe  lower  track,  seeing  the 
regular  evening  express  of  the  defendant 
company  coming  at  a  high  rate  of  speed  on 
the  southerly  or  Incoming  track,  turned  and 
shouted  to  the  deceased  to  warn  him  of  the 
danger,  and  then  tried  to  "grab"  him,  and, 
if  possible,  prevent  by  force  his  proceeding 
in  front  of  the  train.  In  this  he  was  unsuc- 
cessful. He  says  the  deceased  was  almost 
upon  him  when  be  turned;  was  riding  on  his 
bicycle  at  a  moderate  rate  of  speed,  and 
going  directly  in  front  of  the  train,  by  which 
he  was  struck  and  instantly  killed. 

It  was  contended  by  the  counsel  of  the 
plalntlfl  that  the  empty  cars  left  on  the  side 
track  obstructed  the  view  of  the  incoming 
train;  that  the  cutting  of  this  train  of  empty 
cars  was  an  implied  invitation  to  the  public 
and  to  the  plaintiff's  intestate  that  the  tracks  - 
could  be  crossed  in  safety;  and  also  that 
none  of  the  statutory  signals  were  given  by 
tbe  defendant  of  the  approach  of  its  train, 
and  therefore  it  was  liable  in  damages  fOr 
his  death.  No  negligence,  however,  on  the 
part  of  the  railroad  employes,  would  excuse 
the  plalntifTs  Intestate  from  exercising  rea- 
sonable and  ordinary  care  in  approaching 
this  crossing,  which  was  a  place  of  obvious 
and  known  danger,  so  that  his  failure  to  ob- 
serve such  care  would  preclude  the  plaintiff's 
right  of  recovery.  The  cutting  of  the  train 
was  not  an  invitation  to  cross  without  exer- 
cising reasonable  care.  It  was  only  for  the 
puriMse  of  furnishing  an  opportunity  to  those 
who  might  desire  to  cross  while  using  the 
ordinary  prudence  required  by  the  law  under 
the  circumstances  apparent  from  the  condi- 
tion of  the  crossing.  The  absence  of  the 
statutory  signals  did  not  Justify  the  deceased 
In  assuming  that  It  was  safe  for  him  to 
cross.  He  should  have  used  reasonable  care 
for  bis  own  preservation,  and,  falling  there- 
in, be  cannot  shift  the  sole  responsibility 
upon  tile  company.    If  by  taking  ordinary 
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care  he  could  haTC  avoided  fbe  danger,  hla 
iailure  to  do  80  negatives  tbe  plaintUTs  right 
'Of  recovery.  One  cannot  recover  for  the 
breach  of  duty  of  another  when  he  Is  lack- 
ing in  ordinary  prudence  himself. 

The  respective  rights  of  railroad  companies 
■and  persons  attempting  to  pass  over  their 
tracks  at  r^ular  crossings  are  reciprocaL 
The  company  has  the  right  of  way.  It  must, 
however,  give  the  statutory  signals  of  the 
-approach  of  its  trains.  A  person  about  to 
cross  a  railroad  track  on  a  highway  Is  pre- 
sumed to  know  the  danger,  and,  while  he  may 
reasonably  expect  to  be  warned  by  the  pre- 
scribed signals  of  an  approaching  train,  he 
cannot  Justify  himself  In  risking  the  danger 
unless  he  has  exercised  the  senses  nature  has 
given  to  protect  him  from  harm;  and  he 
must  exercise  such  faculties  in  the  manner 
that  an  ordinarily  prudent  person  would  ez- 
«rGi8e  them  tmder  similar  circumstances. 
The  greater  the  difficulty  of  discovering  the 
•danger,  as  apparent  from  the  surrotmdings, 
the  greater  Is  the  care  requhred;  and,  if  the 
-circumstances  are  such  that  one  sense  Is  ren- 
■dered  less  reliable,  the  others  must  be  used 
to  a  correspondingly  greater  extent  As  early 
as  1854,  in  Moore  v.  Central  R.  Co.,  24  N.  J. 
Law,  268,  Justice  Potts,  In  speaking  for  the 
-Supreme  Court,  said,  "I  am  certainly  of  opin- 
ion that  the  plaintiff  was  bound  to  show  that 
iie  used  all  ordinary  care,  all  reasonable  cau- 
tion, to  avoid  the  collision."  This  was  a 
crossing  case.  The  plaintiff  was  seriously  in- 
jured. On  the  trial  he  did  not  prove  any 
negligence  on  the  part  of  the  defendant,  or 
the  exercise  of  ordinary  prudence  on  bis  own 
part.  This  case  was  before  the  Supreme 
Court  on  a  rule  to  show  cause,  and  was  after^ 
wards  affirmed  by  this  court,  on  a  writ  of 
error,  in  24  N.  J.  Law,  824,  wherein  Justice 
Haines  said  the  court  Intended  to  adopt  the 
principle  laid  down  by  the  Supreme  Court 
Negligence  Is  a  fault,  and  will  not  be  pre- 
sumed against  either  litigant  In  the  absence 
•of  proof.  Pennsylvania  R.  Oo.  v.  Mlddleton, 
-57  N.  J.  Law,  164,  81  Atl.  616,  51  Am.  St 
Rep.  597.  The  proper  caution  to  be  exercis- 
ed before  attempting  to  pass  over  a  railroad 
crossing  has  been  clearly  defined  in  this 
.  state  by  a  large  number  of  decisions.  A  few 
only  are  cited  here:  Haslan  v.  Morris  & 
Bssex  R.  Co.,  33  N.  J.  Law,  147;  Pennsylva- 
nia R.  Co.  V.  Rlghter,  42  N.  J.  Law,  180; 
Central  R.  Co.  v.  Smalley,  61  N.  J.  Law,  277, 
39  Atl.  605;  Oreen  v.  Erie  B.  Co.,  65  N.  J. 
Law,  801,  47  Atl.  418. 

The  plaintiff's  Intestate  In  this  case  was 
riding  on  a  bicycle— a  vehicle  propelled  by 
his  own  power,  over  which  be  had  personal 
-control.  The  general  rule  to  be  applied  re- 
quires a  bicyclist,  on  approaching  a  railroad 
crossing,  where  the  view  of  the  track  is  in 
liny  way  obscured,  to  dismount,  or  at  least 
bring  his  wheel  to  such  a  stop  as  will  enable 
tiim  to  look  up  and  down  the  track  and  listen 
before  attempting  to  cross;  and,  while  his 
acts  may  vary  In  certain  details,  the  law  re- 


quirea  of  him  practically  the  same  reasonable 
care  as  is  required  of  a  pedestrian.  Robert- 
son V.  Pennsylvania  B.  Ca,  7  Am.  &  Eng. 
R.  R.  Cas.  (N.  S.)  606. 

The  deceased  was  guilty  of  contributory 
negligence.  There  was  no  error  in  the  order 
directing  a  verdict  tor  the  defendant  and  the 
Judgment  thereon  should  be  affirmed. 


TEN  BYCK  et  aL  v.  SAVILLE  et  aL 

(Court  of  Chancery  of  New  Jersey.    April  18^ 

1903.) 

HUSBAND  AND  WIFE— SALE  OF  LAND  BT  WIFE 
-CONTRACT  —  AOKNOWLEDOMBNT  —  SPECIF- 
IC PERFORMANCE  —  SUBSEQUENT  ORAKTEE 
WITH  NOTICE— LIABIUTT. 

1.  Under  P.  L.  1898,  p.  670,  |  39,  providing 
that  every  conveyauce  by  a  married  woman, 
acknowledged  by  her  apart  from  her  husband, 
and  every  instrument  8et  forth  in  section  21, 
including  agreements  for  the  sale  of  land,  so 
acknowledged  by  a  married  woman,  shall  be 
good  to  coDvey  or  affect  the  land,  or  her  in- 
terest therein,  an  unacknowledged  contract  fay 
a  married  woman  to  convey  her  land  was  im- 
euforceable; 

2.  Where  a  married  woman  executed  a  con- 
tract to  convey  land  to  plaintiff,  which  was  un- 
enforceable by  reason  of  her  failure  to  acknowl- 
edge the  same  as  required  by  P.  L.  1898,  p. 
670,  i  39,  the  purchaser  under  such  contract 
was  not  entitled  to  compel  a  conveyance  by  a 
subsequent  grantee  of  such  feme  covert,  who 
took  with  notice  of  plaintiff's  contract 

Bill  by  John  V.  Ten  Byck  and  others 
against  Eklith  SavlUe  and  others.  On  de- 
murrer to  bin.    Sustained. 

Theodore  Strong,  for  complainants.  Geo. 
S.  Silzer  and  John  W.  Beelunan,  for  demur- 
rants. 

STEVENS,  V.  0.  The  defendants  demur 
to  complainants'  bill  for  specific  performance 
of  an  agreement  to  convey  land,  on  the 
ground  that  the  agreement  was  made  by  a 
married  woman,  and  that  It  has  not  been 
acknowledged.  I  think  the  demurrers  mast 
be  sustained.  In  Corby  v.  Drew,  55  N.  J. 
Bq.  387,  36  Ati.  827,  I  examined  the  law  on 
the  subject,  and  came  to  the  conclusion  tliat 
a  married  woman's  agreement,  though  con- 
curred in  by  her  husband.  If  unacknowl- 
edged, Is  not  enforceable  against  her.  Since 
that  decision  was  made  the  conveyance  act 
has  been  revised  (P.  L.  1888,  p.  670),  and 
sections  21  and  89  have  been  constmed  by 
Pitney,  V.  C,  in  Goldstein  v.  Curtla  (N.  J. 
Ch.)  62  Atl.  220.  He  comes  to  tbe  conclu- 
sion that,  whatev^  may  have  been  the  law 
prior  to  the  passage  of  the  act  of  1898  as 
to  acknowledged  agreements  of  married 
women,  since  that  act  went  into  effect  such 
agreements  are  enforceable.  I  think  that  the 
language  of  those  sections  plainly  requires 
this  construction.  Section  39  provides  that 
agreements  for  sale  made  by  married  wom- 
en, duly  acknowledged,  "shall  be  good  and 
effectual  to  convey  or  aftect  the  lands 
•  •  •  thereby  Intended  to  be  conveyed  or 
affected."     Pitney,   V.   C,   says:    "Now,   a 
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famlltar  way  to  'affecf  the  interest  of  • 
person  In  land  Is  to  contract  to  convey  it, 
and  the  only  mode  In  trhich  such  a  con- 
tract can  be  made  'good  and  eflFectnal'  is  to 
compel  its  specific  performance  by  a  decree 
of  this  court"  This  act  was  passed  after 
Oorby  ▼.  Drew  bad  been  decided,  and  pre- 
somably  with  knowledge  of  the  decision. 
If  there  had  been  any  intention  to  alter  the 
law  aa  there  stated,  ttie  Legislature  would 
not,  as  it  seems  to  me,  bare  provided  gener- 
ally tliat  no  estate  or  interest  of  a  feme 
covert  should  pass  by  her  deed  without  a 
previous  acknowledgment  made  by  her  on  a 
private  examination,  and  then  have  further 
provided  that  every  deed  or  instrument  of 
the  description  set  forth  in  section  21  (agree- 
ments for  sale  being  one  of  those  instm- 
ments),  executed  by  her,  and  so  acknowl- 
edged and  certified,  should  be  good  and  ef- 
fectual to  convey  or  affect  lands.  The  care- 
fully guarded  declaration  tliat  no  Interest 
of  a  feme  covert  should  pass  by  deed,  unless 
acknowledged  In  tf  certain  way,  coupled  with 
a  declaration  that  certain  instruments  so  ac- 
knowledged should  pass  or  afTect  her  lands, 
indicates  very  clearly  that  it  was  the  legis- 
lative Intent  that  instruments  not  so  ac- 
knowledged should  not  affect  her  lands. 

This  appears  to  be  conceded  in  the  briefs 
of  counsel,  and  the  case  is  put  on  another 
ground.  The  bill,  after  alleging  the  making 
of  the  agreement,  states  that  the  married 
woman  Joined  with  her  husband  In  causing 
a  deed  of  conveyance  to  be  prepared  in  the 
ordinary  form  of  a  warranty  deed,  and  that 
this  deed  was,  in  due  form,  acknowledged, 
and  sent  to  her  attorney  to  be  delivered,  but 
that  before  delivery  she  and  her  husband 
joined  in  executing  and  delivering  a  convey- 
ance to  some  one  else.  Counsel  argues  that 
this  deed  is  to  be  regarded  as  a  part  of  the 
agreement,  and  tliat  consequently,  it  having 
been  acknowledged,  the  statute  is  satisfied. 
Now,  I  cannot  understand  how  an  undeliv- 
ered deed,  made  after  the  agreement  was 
entered  Into,  can  be  regarded  as  a  part  of 
that  agreement.  The  agreement  was  com- 
plete In  itself.  It  required  and  received  the 
formal  assent  of  both  parties.  It  could  only 
be  modified  or  added  to  by  some  agreement 
having  like  assent.  This  Is  never  received. 
It  was,  Indeed,  sent  by  the  vendor  to  her 
own  attorney;  but  he  never  delivered  it, 
and  so  it  never  acquired  any  binding  force. 
Counsel  cites  many  cases  to  show  that  an 
undelivered  deed  may  operate  as  a  sufllclent 
memorandum,  within  the  statute  of  frauds. 
But  this  is  beside  the  mark.  The  question 
is  not  whether  the  statute  of  frauds  bars  the 
right  to  relief,  but  whether  the  married 
woman's  agreement  Is  so  executed  and  ac- 
knowledged as  to  give  a  right  to  relief.  The 
questions  are  not  identical,  and  they  do  not 


depend  upon  the  seme  considerations.  The 
statute  of  frauds  does  not  require  the  agree- 
ment itself  to  be  In  writing,  but  only  "some 
memorandum  or  note  thereof."  If  there  be 
a  written  memorandum  or  note  of  the  agree- 
ment, and  this  be  signed  by  the  party  to 
be  charged,  the  statute  is  satisfied.  But  the 
statute  does  not  say  that  an  acknowledged 
memorandum  or  note  of  the  agreement  sliall 
be  sufficient  to  "afTect"  the  married  woman's 
Interest  In  lands.  At  common  law  the  wife 
could  only  pass  her  freehold  estate  by  fine 
or  common  recovery.  Since  the  year  1743 
she  has  been  permitted  to  convey  by  ac- 
knowledged deed.  The  act  of  1898  for  the 
first  time,  at  least  In  terms,  gives  full  effect 
to  her  agreement  to  convey,  but  only  if  that 
agreement  be  acknowledged.  (Counsel  now 
desires  the  com-t  to  go  a  step  further  than 
the  statute  goes,  and  to  say  that  a  note 
or  memorandum  of  the  agreement  shall  af- 
fect her  lands  if  only  it  be  acknowledged. 
For  this  I  can  find  no  warrant.  The  cases 
relied  on  by  counsel  show  very  plainly  that 
under  the  statute  of  frauds  a  note  or  mem- 
orandum of  the  agreement  is  a  difFerent 
thing  from  the  agreement  itself.  I  am  un- 
able to  agree,  therefore,  that  the  acknowl- 
edged but  undelivered  deed  looked  upon  as  a 
note  or  memorandum  of  the  terms  of  the 
agreement  makes  up  for  its  deficiencies.  It 
must  always  be  remembered,  in  dealing  with 
this  subject,  that  in  the  case  of  married 
women  the  policy  of  our  law  has  always 
been  to  make  the  acknowledgment  of  the 
essence  of  the  transaction,  and  not  merely 
the  evidence  or  proof  of  It. 

It  appears  by  the  bill  that,  after  Mrs. 
Saville  and  her  husband  had  agreed  to  con- 
vey to  the  complainant,  they  conveyed  to 
one  Campbell,  who.  It  Is  said,  took  with 
notice.  It  may  be  argued  that,  having  so 
taken,  eqnlty  will  compel  him  to  convey. 
It  is,  of  course,  true  that  one  of  the  objec- 
tions to  decreeing  a  conveyance  Is,  in  this 
situation  of  the  matter,  eliminated.  The 
court  would  not  have  to  decree  that  the  mar- 
ried woman  make  a  conveyance  coupled  with 
an  acknowledgment  that  she  does  that  free- 
ly, etc.,  which  in  fact  she  does  only  under 
compulsion;  but  the  other  objection  re- 
mains. By  the  policy  of  our  law,  she  can 
only  pass  or  affect  her  interest  by  an  ac- 
knowledged deed  or  agreement  If  the  deed 
or  agreement  be  not  acknowledged— and  the 
acknowledgment  is,  as  I  have  said,  of  the 
essence  of  the  transaction— then  her  interest 
in  the  land  did  not  pass,  and  the  complain- 
ant, being  without  any  Interest  (whatever 
right  he  may  have  to  sue  for  damages  at 
law),  is  not  in  a  position  to  demand  that 
the  married  woman's  grantee  shall  do  that 
which  the  grantor  herself  la  not  compella- 
ble to  do. 
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SOMMERS  et  aL  t.  HTBBS  et  aL 

(Supreme  Court  of  New  Jersex.    April  18, 

1908.) 

CONTRACTS— ROTALTIES-PUBLIO  POLICY— DB- 
FENSBS  —  FRAUD  —  PROOF  OF  LOSS- SUBSB- 
QUENT    AQREBHENT— CONSIDERATION. 

1.  Where  def  eudants  contxacted  to  pay  plain- 
tiff  the  sum  of  $200  j^er  annum  for  the  ezclu- 
sive  privilege  of  raunin^  an  observation  wheel 
at  a  pleasure  resort  dunug  the  life  of  a  patent 
on  the  wheel,  it  was  no  defense  to  an  action 
to  recover  unpaid  installments  of  such  royalty 
that  during  two  years  of  the  time  for  which 
royalty  was  demanded  defendants  did  not  own 
or  run  the  wheel. 

2.  An  agreement  by  which  defendants  prom- 
ised to  pay  plaintiffs  $200  per  annnm  for  the 
exclusive  privilege  of  running  a  wheel  at  a 
pleasure  resort  during  the  life  of  a  patent  on 
the  wheel  was  not  contrary  to  public  policy. 

8.  Where,  at  the  trial  of  an  action  to  recover 
certain  royalties,  plaintiffs'  counsel  expressed 
his  willingness  that  the  question  of  fraud  in 
the  consideration  of  the  contract  should  be  liti- 
gated, the  fact  that  such  issue  was  not  set  out 
in  the  notice  attached  to  the  plea  of  general 
issue  served  was  immaterial. 

4.  Where,  in  an  action  for  royalties,  defend- 
ants charged  that  there  was  fraud  in  the  con- 
sideration of  the  contract,  but  there  was  no 
evidence  that  defendants  had  sustained  any 
loss  by  reason  of  tlie  fraud,  the  court  properly 
withdrew  such  issue  from  the  jury. 

5.  Where  defendants  contracted  to  pay  plain- 
tiffs a  royalty  for  the  exclusive  privilege  of 
running  a  wheel  at  a  pleasure  resort,  plaintiffs' 
subsequent  agreement  that,  unless  they  were 
able  to  stop  the  operation  of  other  wheels  at 
other  places,  which  had  rendered  the  operation 
of  defendants'  wheel  a  financial  failure,  defend- 
ants should  not  be  required  to  pay  further  roy- 
alties, was  without  consideration,  and  no  de- 
fense to  an  action  for  royalties  accrued. 

Action  by  William  Sommers  and  others 
against  John  Myers  and  others.  Judguent 
for  plaintiffs.  On  rule  to  show  cause  why  a 
new  trial  should  not  be  granted.  Rule  dis- 
charged. 

Argued  February  term,  1902,  before  GUM- 
MERE,  0.  J.,  and  VAN  SYCKEL,  GARRI- 
SON, and  GARRETSON,  JJ. 

William  I.  Garrison  and  John  W.  Wes- 
cott,  for  tbe  rule.  Robert  H.  Ingersoll,  op- 
posed. 

GUMMERB,  O.  J.  The  plalntifts,  doing 
business  as  William  Sommers  &  Co.,  and 
the  defendants,  doing  business  as  Joluison, 
Myers  &  Co.,  entered  into  a  written  agree- 
ment to  the  following  effect:  That  In  con- 
sideration of  the  sum  of  $5,500  tbe  plaintiffs 
contracted  to  build  for  the  defendants  an 
"observation  roundabout"  wheel,  the  details 
of  the  construction  of  which  were  speciflcally 
set  out  in  the  agreement.  The  defendants 
agreed  to  pay  the  plaintiffs  the  said  sum  of 
$5,.500  in  Installments,  the  last  installment  to 
be  paid  when  the  wheel  was  completed  and 
in  perfect  running  order.  In  consideration 
of  the  further  sum  of  $200  per  annum,  the 
plaintiffs  agreed  to  give  the  defendants  the 
exclusive  privilege  of  running  and  operating 
tbe  device  known  as  "Observation  Round- 
abouts" at  South  Beach,  Staten  Island,  N.  Y., 


during  the  life  of  tbe  letters  patent  No. 
489,238,  granted  for  the  same ;  and  the  de- 
fendants agreed  to  pay  to  the  plaintiffs  for 
that  privilege  $200  annually  on  the  Ist  day 
of  August  of  each  year  during  the  continu- 
ance of  the  letters  patent  The  observation 
roundabout  wheel  was  completed  by  tbe 
plaintiffs  in  accordance  with  the  provisions 
of  the  agreement,  and  the  sum  of  $5,600  paid 
for  it  by  the  defendants.  After  its  comple- 
tion It  was  operated  by  the  latter  for  tbe 
period  of  one  year,  and  the  royalty  for  that 
year  was  paid  by  them.  This  suit  is  brought 
to  collect  the  royalty  which  it  Is  claimed  has 
accrued  on  the  wheel  for  tbe  four  succeeding 
years,  but  which  still  remains  unpaid. 

To  the  declaration  filed  In  the  case  tbe 
defendants  pleaded  the  general  issue,  and  at- 
tached to  the  plea  tbe  following  notice: 
"Take  notice  tliat  under  the  plea  of  general 
issue  the  defendants  will  offer  evidence  in 
bar  of  a  part  of  the  amoimt  sued  upon,  to 
show  (1)  that  during  two  years  of  the  time 
set  forth  in  the  bill  of  particulars  in  plaintiffs' 
declaration  defendants  were  neither  owners 
nor  had  they  run  the  wheel  referred  to,  and , 
that  at  and  bef<M«  the  beginning  of  the  two- 
years  period  they  had  parted  with  all  right 
or  ownersliip  in  the  same;  (2)  to  show  that 
the  contract  sued  upon  Is  against  pablic 
policy." 

The  matters  set  out  in  the  first  provision 
of  the  notice  are  no  defense  to  the  plaintiffs' 
action.  Nor  is  the  contract  sued  upon  In  any 
way  violative  of  the  public  policy  of  the 
state.  At  the  trial  of  tbe  case,  however,  tbe 
defendants  offered  evidence  to  show  that 
they  were  induced  to  enter  into  the  contract 
sued  upon  by  false  and  fraudulent  representa- 
tions, made  by  the  plaintiffs,  of  the  exclusive 
character  of  the  rights  which  would  pass 
under  the  contract,  and  of  the  value  of  those 
rlghta  The  defense  of  fraud  is  not  specified 
in  the  notice  attached  to  the  plea,  but  at  tlie 
trial  counsel  for  the  plalntifCs  waived  their 
right  to  confine  the  defense  to  the  matters  set 
up  in  the  notice,  and  expressed  his  willing- 
ness that  the  question  of  fraud  in  the  con- 
sideration of  the  contract  should  be  gone 
into.  Under  this  condition  of  affairs,  the 
trial  judge  properly  permitted  the  question 
of  fraud  to  be  injected  into  the  case  by  the 
defense,  notwithstanding  that  it  was  not  set 
out  in  tbe  notice  attached  to  the  plea.  Evi- 
dence was  also  offered  by  the  defense  to  show 
that  one  of  the  plalntlfls,  about  a  year  after 
the  completion  of  the  observation  roundabout 
wheel,  upon  being  informed  by  one  of  the 
defendants  that  it  was  not  a  money  maker, 
because  there  were  other  wheels  at  other 
places  being  run  In  competition  with  It,  by 
reason  whereof  the  public  had  grown  tired 
of  It,  promised  that,  unless  the  plaintiffs  were 
able  to  stop  these  other  wheels  from  nm- 
nmg,  the  defendants  need  not  pay  any  further 
royalties;  and  that  the  plaintiffs  tried,  but 
unsuccessfully,  to  do  so.  In  charging  the 
Jury  the  trial  Judge  Instructed  them  that  the 
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defense  of  fraud,  under  the  conditions  which 
bad  been  developed  by  the  testimony,  could 
only  be  used  for  the  puri>08e  of  reducing  the 
amount  of  the  plaintUIs'  recovery;  not  as  a 
liar  to  the  action  (Lord  v.  Brookfleld,  37  N. 
J.  Law,  552);  that,  even  if  the  evidence 
submitted  would  support  the  conclusion  that 
fraud  existed  in  the  consideration  of  the 
contract,  yet  there  was  nothing  to  show  that 
any  loss  had  been  sustained  by  the  defend- 
ants by  reason  of  such  fraud.  He  further 
Instructed  them  that  the  promise  of  one  of 
the  plaintlfts  to  one  of  the  defendants  to 
exonerate  the  latter  from  the  payment  of 
further  royalties  unless  the  plaintiffs  should 
stop  other  wheels  from  running  (if  the  Jury 
should  find  such  a  promise  to  have  been 
nsade)  was  no  defense  to  the  action;  that 
there  was  no  consideration  to  support  it,  and 
that  It  was,  therefore,  without  legal  valid- 
ity. He  concluded  his  Instruction  by  direct- 
ing the  Jury  to  render  a  verdict  in  favor  of 
the  plaintiffs  for  the  full  amount  of  their 
claim. 

An  examination  of  the  testimony  shows 
that  the  statement  of  the  trial  Judge  that 
there  were  no  facts  proved  which  would 
Justify  the  conclusion  that  any  loss  bad 
been  sustained  by  the  defendants  by  reason 
of  the  alleged  false  and  fraudulent  represen- 
tations made  to  them  by  the  plaintiffs  as  to 
the  exclusive  character  of  the  rights  which 
they  would  get  under  their  contract,  and 
of  their  value,  was  Justified  by  the  proof. 
The  same  Is  true  with  regard  to  the  state- 
ment made  by  bhn  to  the  effect  that  the 
promise  to  remit  royalties,  if  made,  was 
without  consideration  to  support  it.  These 
two  matters  being  the  only  ones  set  up  by 
the  defendants,  at  the  trial,  either  in  bar 
of  the  action  or  in  reduction  of  the  plain- 
tiffs' claim,  there  was  no  error  in  the  direc- 
tion of  a  verdict  for  the  full  amount  sued 
for  by  the  plaintiffs. 

The  rule  to  show  cause  should  be  dis- 
charged. 


HAYDAT  et  aL  v.  BOROUGH  OP  OCEAN 
CITY. 

(Supreme  Court  of  New  Jersey.    April  1, 1903.) 

IfUNICIFAL     CORFORATIONS--PAVINO    ASSESS- 
MENTS—ADJUSTMENT ffr  COMMIS- 
SIONKRS-CONCLUSIVBNESS. 

1.  The  fact  that  paving  assessments  as  orig- 
inally laid  were  defective  or  illegal  affords  no 
ground  for  relief  from  an  adjustment  by  com- 
missioners of  adjustment  appointed  under  the 
M.nrtln  act  (P.  L.  1886,  p.  149,  c.  112)  pro- 
viding a  way  for  the  correctioa  and  Tahdation 
of  assessments  ineffective  because  of  irregular- 
ities and  illegalities. 

Certiorari  by  Hannah  S.  Hayday  and  oth- 
ers against  the  borough  of  Ocean  City.  The 
writ  was  dismissed,  and  a  rehearing  Is  pray- 
ed.   Application  denied. 

Argued  November  term,  1902,  before  QUM- 
MEUE,  C.  J.,  aud  HENDUICKSON,  J. 


Q.  A.  Bourgeois,  for  prosecutor.  H.  H. 
Voorbees,  for  defendant 

OUMMERE,  C.  3.  Commissioners  of  ad- 
justment appointed  under  the  Martin  act  (P. 
Ij.  1886,  p.  149,  c.  112),  having  adjusted  cer- 
tain assessments  for  paving,  laid  against 
property  of  the  prosecutors  in  the  years  1892 
and  1895.  a  certiorari  was  allowed  for  the 
purpose  of  reviewing  the  adjusted  assess- 
ments. At  the  hearing  the  prosecutors  sought 
to  attack  the  original  assessments,  but  were 
not  permitted  to  do  so,  the  court  considering 
that  they  were  barred  by  their  laches.  The 
writ  having  been  dismissed,  a  rehearing  Is 
prayed  on  the  ground  that  the  long  period 
which  elapsed  between  the  time  when  these 
assessments  were  originally  laid  and  the  su- 
ing out  of  the  writ  of  certiorari  did  not,  un- 
der 'the  peculiar  conditions  which  are  claim- 
ed to  have  existed,  show  laches  on  the  part 
of  the  prosecutors.  This  may  be  so,  never- 
theless they  are  not  now  open  to  attack.  One 
of  the  objects  of  the  Martin  act  and  its  sup- 
plements was  to  provide  a  way  for  the  cor- 
rection, amendment,  and  validation  of  taxes 
and  assessments  which  were  ine£Scacious  on 
account  of  irregularities  or  illegalities,  in  or- 
der that  land  benefited  by  an  authorized  pub- 
lic work  should  not  escape  the  payment  of 
its  proportionate  share  of  the  benefits  there- 
of. In  re  Commissioners  of  Elizabeth,  49  N. 
J.  Law,  488, 10  Ati.  363;  Norrls  v.  Elizabeth, 
61  N.  J.  Law,  489,  18  Atl.  302;  Protestant 
Foster  Home  v.  Newark,  62  N.  J.  Law,  141, 
18  Ati.  572.  TBe  effect  of  the  action  of  the 
commissioners  in  readjusting  the  assessments 
was  to  cure  all  defects  or  Illegalities  which 
existed  In  them  as  originally  laid;  or,  to 
speak  more  accurately— quoting  from  the  ti- 
tle of  the  act— "to  Impose  and  levy  a  new 
asseeisment  and  lien  In  lieu  and  Instead" 
thereof.  The  fact,  therefore,  that  the  assess- 
ments, as  originally  laid  against  the  prop- 
erty of  the  prosecutors  in  the  years  1892  and 
1895,  were  defective  or  Illegal,  affords  no 
ground  of  relief. 

The  application  for  a  rehearing  should  be 
denied. 


WARMOLTS  T.  KEEGAN,  City  Clerk. 

(Supreme  Court  of  New  Jersey.    April  1,  1903.) 

MANDAMUS  TO  CLERK  OF  BOARD  OF  ALDER- 
MEN. 

1.  Mandamus  will  lie  to  compel  the  perform- 
ance of  purely  ministerial  duties,  plainly  in- 
cumbent upon  an  oflicer  by  virtue  of  his  office, 
and  concerning  which  he  possesses  no  discre- 
tionary powers. 

2.  The  ciei-k  of  a  board  of  aldermen,  who 
refuses  to  comply  with  a  resolution  of  such 
board  to  strike  one  name  from  the  roll  of  mem- 
bers and  to  plnce  another  thereon,  wUl  be  com- 
pelled by  mandamus  to  perform  the  duties  of 
his  office  in  these  respects. 

(Syllabus  by  the   Court.) 


f  1.  8m  Mandamus.  voL  33,  Cent.  Die.  |  18t 
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Application  by  fhe  state,  on  relation  of 
Nlcbolas  E.  WarmoltB,  for  writ  of  mandamus 
to  John  Keegan,  city  derk  of  the  city  of 
Paterson.    Writ  granted. 

Rule  to  allow  cause  wby  a  mandamus 
<ihould  not  Issue  directing  tbe  city  clerk  of 
Paterson  "to  admit  N.  B.  Warmolts  as  a 
member  of  the  board  of  aldermen  in  the 
place  and  stead  of  August  Winters,  and  to 
strike  the  name  of  August  Winters  off  the 
roll,  and  put  the  name  of  N.  B.  Warmolts 
thereon  Instead." 

The  facts  established  by  the  proofs  taken 
under  this  rule  are:  At  a  meeting  of  the 
board  of  aldermen  of  the  city  of  Paterson 
held  on  the  16th  day  of  February,  1903,  at 
which  the  defendant,  the  city  clerk,  was  pres- 
ent and  acting  as  clerk  of  said  board,  the 
following  resolution  was  adopted: 

"Whereas,  at  the  annual  election  held  in 
this  city  and  county  in  November,  1901,  Au- 
gust Winters  was  elected  for  the  term  of  one 
year  as  alderman  of  the  Third  Ward  of  this 
dty,  he  having  been  regularly  nominated  for 
said  term;  and 

"Whereas,  at  the  annual  election  held  In 
this  city,  November  4,  1902,  for  aldermen  and 
other  officers,  said  August  Winters  was  again 
a  candidate  for  said  office,  he  having  been 
regularly  nominated  therefor  and  accepted 
said  nomination;    and 

"Whereas,  N.  E.  Warmolts  was  also  at  said 
last-mentioned  election  a  candidate  for  the 
same  office,  he  having  been  regularly  nomi- 
nated therefor;  and 

"Whereas,  at  said  election  a  greater  num- 
ber of  votes  were  cast  for  said  N.  BJ.  War- 
molts than  for  said  August  Winters  for  alder- 
man for  said  Third  Ward  for  the  term  of 
two  years  to  commence  January  1, 1903,  now, 
therefore,  in  the  Judgment  of  this  board  the 
said  N.  E,  Warmolts  was  duly  and  legally 
elected  as  alderman  from  said  ward  at  said 
annual  election  held  November  4,  1902,  and  Is 
duly  and  legally  entitled  and  qualified  to  act 
as  said  alderman  and  to  enjoy  all  the  rights 
and  subject  to  all  the  duties  of  such  office  In 
the  place  and  stead  of  August  Winters; 
therefore,  be  It 

"Resolved,  that  said  N.  E.  Warmolts  be  at 
once  admitted  as  a  member  of  this  board  for 
said  ward  and  term  in  the  place  and  stead 
of  said  August  Winters,  with  all  the  rights 
and  privileges  and  subject  to  all  the  duties 
of  a  member  thereof,  and  that  the  name  of 
the  said  August  Winters  be  stricken  off  the 
roll  call  and  the  said  N.  E.  Warmolts  placed 
thereon  Instead." 

After  this  resolution  had  been  declared  to 
have  been  adopted,  the  president  ordered  the 
defendant  to  place  the  name  of  N.  E.  War- 
molts on  the  roll  of  membership  of  the  board 
in  place  of  that  of  August  Winters,  which 
the  defendant  refused  to  do.  At  a  special 
meeting  of  the  board  held  on  the  20th  day 
of  February,  1903,  in  calling  the  roll  of  mem- 


bers the  defendant  called  the  name  of  Win- 
ters, and  did  not  call  the  name  of  Wamaolts, 
who  was  present  and  voted  upon  being  ask- 
ed by  the  president  how  be  voted.  This  vote 
of  Warmolts  the  defendant  refused  to  regis- 
ter. At  a  subsequent  meeting  held  on  ilarch 
2,  1903,  the  defendant  refused  to  call  the 
name  of  Warmolts,  but  called  that  of  Win- 
ters, after  which,  upon  the  application  of 
Warmolts,  the  present  rule  to  show  cause- 
was  allowed. 

Argued  February  term,  1903,  Iiefoce  DIX- 
ON, GARRISON,  and  SWAYZB,  JJ. 

J.  B.  Blauvelt,  for  relator.  William  B. 
Gourley,  for  defendant  Michael  Dunn,  for 
city  of  Paterson. 

GARRISON,  J.  (after  sUting  the  facta). 
The  clerk  of  a  board  of  aldermen.  In  keeping 
a  record  of  Its  proceedings,,  performs  a  minis- 
terial duty  that  is  imperative  In  Its  nature. 
If  those  proceedings  result  In  a  direction  to 
him  to  omit  one  name  from  the  roll  of  mem- 
bers, and  to  place  another  thereon,  the  derk 
is  as  entirely  without  discretion  in  the  prem- 
ises, as  he  Is  without  responsibility  for  sudi 
result  His  duty  Is  to  note  the  action  of  the 
body  of  which  he  is  clerk,  to  keep  a  record 
of  such  action,  and  to  announce  it  in  efficient 
form  when  so  required.  His  opinion  as  to 
the  legal  propriety  of  the  official  acts  that  be 
Is  called  upon  to  register  is  of  no  sort  of  con- 
sequence. Any  other  view  would  invest  a 
subordinate  ministerial  officer  with  supervis- 
ory and  veto  powers,  at  once  alien  to  hdB  of- 
fice and  subversive  of  order  and  leglslatiTe 
control.  The  general  rule  as  to  mandamus 
in  such  cases  is  thus  stated  by  Mr.  High  In 
his  work  on  the  subject:  "It  may  be  as- 
serted as  a  rule  of  universal  application  that 
in  the  absence  of  any  other  adequate  and 
specific  legal  remedy,  mandamus  will  lie  to 
compel  the  performance  of  purely  ministerial 
duties  plainly  incumbent  upon  an  officer  by 
operation  of  law  or  by  virtue  of  his  office, 
and  concerning  which  be  possesses  no  discre- 
tionary powers."    High  on  Mandamus,  S  80. 

This  citation  states  the  established  rule  up- 
on the  subject  and  Is  aptly  descrlptivB  <rf 
the  precise  situation  disclosed  by  the  case  In 
hand. 

In  the  case  of  Leeds  v.  Atlantic  City.  52 
N.  J.  Law,  332,  ^9  Atl.  780,  8  L.  R.  A.  097. 
which  Is  relied  upon  by  the  defendant,  the 
title  of  the  relator  de  Jure  was  res  Judicata, 
and  on  this  ground  the  mandamus  went  In 
the  present  case  the  title  to  office  Is  not  eren 
drawn  in  question,  and  if  It  were.  It  conM  In 
no  respect  be  tested  by  the  mere  nonperfonn- 
ance  of  a  purely  clerical  function. 

A  peremptory  mandamus  may  iasne,  com- 
manding the  defendant  to  strike  the  name  of 
August  Winters  off  the  roll  of  members  of 
the  board  of  aldermen  of  the  dty  of  Patei^ 
son,  and  to  place  the  name  of  N.  Bl.  War- 
molts thereon,  with  costs. 
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IIATOR,  BTO.,  OF  BOBOUOH  OF  CABL- 

STADT  T.  CITY  TRUST  &  8UEETX 

CO.  OF  PHILADELPHIA. 

(Supreme  Court  of  New  Jersey.    Feb.  2i, 

1903.) 

8TRKET  RAILROAX)S— CONSTRUCTION  —  BONO- 
ACTION   FOR   BRBACH. 

1.  An  ordiuance  of  the  borough  provided  that 
■  traction  company,  in  ezercisiug  the  granted 
right  to  lay  its  rails  iu  the  public  streets, 
should  complete  the  work  within  a  specified 
time.  Thereupon  a  bond  was  given  by  the 
traction  company,  with  the  defendant  as  sore- 
ty,  conditioned  to  perform  tiiis  obligation. 

In  a  suit  upon  the  Iwnd,  the  condition  being 
regarded  as  reasonable,  the  failure  of  the  trac- 
tion company  to  comply  with  it  constituted  a 
breach  of  tne  bond,  and  will  support  a  re- 
covery. 

(Syllabus  by  the  Oourt.) 

Action  by  the  mayor  and  council  of  the 
borough  of  Carlatadt  against  the  City  Trust 
&  Surety  Company  of  PhllBdelphla.  Demur- 
rer to  narr.    Overruled. 

Argued  February  term,  1903,  before  the 
CHIEF  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY.  JJ. 

Shafer  &  Conkllug,  for  plaintiff.  Copeland, 
Luce  &  Klpp,  for  defendant. 

VAN  SYCKEL.  J.  The  plaintiff  is  a  mu- 
nicipal corporation  of  this  state,  duly  organ- 
ized as  such,  with  power  to  grant  or  refuse 
to  an  applying  company  the  right  to  con- 
struct and  operate  a  street  railway,  by  means 
of  electricity  as  a  mottve  power,  through  the 
public  streets  of  Its  territory,  and  also  the 
general  power  to  regulate  the  use  of  Its 
streets.  On  the  13tta  of  August,  1896,  the 
Union  Traction  Company  applied  for  such 
grant,  and.  by  an  ordinance  thien  passed,  was 
given  the  right  applied  for.  In  consideration 
of  the  grant.  It  was  required  by  said  ordi- 
nance, and  the  said  traction  company  under- 
took, to  pay  the  plaintiff  the  sum  of  $250  in 
case  it  failed  to  construct  and  complete  its 
tracks  within  the  borough  in  a  specified  time, 
and  also  to  pay  for  macadamizing  Division 
avenue  between  Monroe  and  Hackensack 
streets,  for  one-half  the  cost  of  grading  and 
macadamizing  a  part  of  Hoboken  avenue  be- 
tween Monroe  and  Hackensack  streets,  and 
the  entire  cost  of  regradlng,  macadamizing, 
curbing,  guttering,  and  flagging  Elackensack 
■tieet  In  case  the  mayor  and  council  deemed 
it  necessary  to  change  the  grade  of  that 
street  The  traction  company  entered  Into  a 
bond  in  the  penal  sum  of  ^,000,  with  the 
defendant  company  as  surety,  to  comply  with 
these  conditions.  Suit  is  brought  upon  this 
bond,  and  breaches  are  assigned.  The  de- 
fendant has  demurred  to  the  declaration. 

Hoboken  street  is  not  one  of  the  streets 
designated  for  the  laying  of  tracks,  but 
Hackensack  street  Is;  and  tbe  ordinance, 
which  is  made  part  of  the  declaration,  shows 
that  changes  of  grade  were  to  be  made  on 
that  street,  and  it  appears  that  such  a  change 
wu  In  tact  made,    Sucb  change  necessarily 


Involved  some  change  In  the  grade  and  pav- 
ing of  the  connecting  streets. 

The  ground  is  taken  by  tbe  defendant  that, 
in  conferring  upon  the  borough  the  power  to 
give  or  withhold  the  consent  necessary  to 
the  grant  of  a  franchise  of  this  nature,  the 
Legislature  did  not  intend  to  Invest  it  with 
the  right  to  sell  the  privilege  to  the  com- 
pany, or  to  exact  money  for  the  Improvement 
of  Its  streets;  that  its  exercise  was  intended 
to  be  governed  exclusively  with  reference  to 
the  advantage  or  disadvantage  of  such  a  rail- 
way to  the  public,  and  cannot  be  made  the 
subject  of  a'  bargain.  Without  assenting  to 
this  proposition,  it  Is  sufficient  to  say  that 
tbe  decision  of  the  case  turns  upon  a  much 
narrower  question,  and  one  in  regard  to 
which  we  think  no  doubt  can  be  well  enter- 
tained. One  of  the  requirements  of  the  ordi- 
nance, and  one  of  the  express  conditions  of 
the  bond,  on  which  breach  is  assigned  In  the 
declaration,  is  that  the  traction  company 
agreed  to  constmct  and  complete  its  tracks 
within  a  specified  time,  and  that  it  failed  so 
to  do  within  the  prescribed  time.  It  is  the 
right  and  the  duty  of  the  governing  body  of 
such  a  municipal  corporation  to  provide  that 
companies.  In  exercising  their  right  to  lay 
rails  upon  the  public  streets,  shall  perform 
the  work  with  such  reasonable  dispatch 'that 
travel  shall  not  thereby  be  impeded  or  ren- 
dered less  safe  for  an  unreasonable  length  of 
time.  This  provision  of  tbe  ordinance  was  a 
reasonable  exercise  of  the  corporate  power, 
and  the  failure  of  the  traction  company  to 
comply  with  It  constituted  a  breach  of  the 
bond. 

One  sufficient  breach  being  assigned,  the 
demurrer  must  be  overruled,  with  costs.  It  Is 
not  necessary  to  express  an  opinion  with  re- 
spect to  the  other  breaches  assigned. 


WILSON  T.  BORDEN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

BXTILDINO  CONTRACT— BRBACH— DAICAOBS— 

EVIDENCE. 

1.  When,  under  a  bnilding  contract,  the  con- 
tractor has  been  prevented  from  completing  his 
work  by  the  fault  of  the  owner,  the  legal 
measure  of  damages  is  generally,  for  the  work 
done,  such  a  proportion  of  the  entire  price  as 
the  fair  cost  of  that  work  bears  to  the  fair 
cost  of  the  whole  work,  and,  in  respect  to  the 
work  not  done,  such  profits  as  he  would  have 
realized  by  doing  it. 

2.  Evidence  as  to  the  cost  of  the  entire  work 
is  necessary  in  order  to  ascertain  what  propor- 
tion of  the  whole  work  contracted  for  has  I>een 
done. 

8.  The  defendant  will  be  entitled  to  show 
that  the  contractor  has  not  done  his  work  in 
compliance  with  the  contract,  and  to  claim  such 
rebate  as  will  satisfy  the  loss  to  him  by  reason 
of  such  noncompliance. 

4.  The  contract  provided  "that  if  the  archi- 
tect shall  certify  that  the  refusal,  neglect  or 
failure  of  the  contractor  to  comply  with  the 
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contract  is  anfflcient  ground  for  such  action,  tlie 
owner  may  terminate  the  emplo^rment  of  tlie 
contractor."  The  architect  occupied  a  judicial 
position  as  to  the  parties,  and  wag  bound  to. 
act  impartially  upon  Ixis  own  judgment,  and  to 
express  in  some  appropriate  language,  in  writ- 
ing, his  opinion  that  there  was  sufficient  ground 
to  talce  the  worlc  ont  of  the  contractor's  hands. 
5.  A  private  letter  written  by  the  architect  to 
the  owner,  and  not  communicated  to  the  con- 
tractor, wili  not  Justify  a  rescission  by  the 
owner. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Monmouth  County. 

Action  by  Wayman  Wilson  against  Matthew 
C.  D.  Borden.  Judgment  for  plalntltC,  and 
defendant  brings  error.    Beversed. 

John  S.  Applegate  Sc  Son,  for  plaintiff  In 
error.  James  B.  Begnan,  for  defendant  In 
error. 


TAN  STCKEL.  J.  Tbls  iB  a  suit  on  a 
building  contract,  by  contractor  against  own- 
er, to  recover  for  work  done  under  the  con- 
tract, dated  AprU  23,  1901.  The  plaintlfT  al- 
leged that  the  bwner  unlawfully  rescinded 
the  contract,  and  he  was  permitted  by  the 
trial  court  to  recover  the  cost  of  the  work  be 
had  done,  and  materials  furnished. 

The  first  question  in  the  case  is  whether  the 
owner  was  Justlfled  In  putting  an  end  to  the 
contract 

Section  IS  of  the  contract  provides  "that  If 
the  architect  shall  certify  that  the  refusal, 
neglect  or  failure  of  the  contractor  to  com- 
ply with  the  contract  Is  sufficient  ground  for 
such  action,  the  owner  may  terminate  the 
employment  of  the  contractor."  On  the  27th 
of  August,  1901,  the  architects  sent  to  Bor- 
den a  letter,  of  which  the  following  is  a  copy: 

"August  27,  1901.  Dear  Mr.  Borden:  We 
have  your  favor  of  the  26th  Inst,  In  relation 
to  the  progress  of  work  on  the  Bleiman  Cot- 
tage. 

"We  feel  as  you  do  about  this  matter,  that 
the  present  progress  is  absolutely  unsatisfac- 
tory, and  that  under  existing  conditions  it  is 
utterly  impossible  to  prophesy  the  date  of 
completion.  We  have  urged  the  contractor 
on  every  possible  occasion  and  have  Instruct- 
ed him  In  many  ways  that  with  an  ordinary 
contractor  would  be  quite  unnecessary,  but 
he  exhibits  so  little  capacity  for  carrying  on 
the  work  that  we  are  quite  discouraged  about 
it,  and  we  are  therefore  very  willing  to -take 
any  action  In  tiie  matter  which  you  may  sug- 
gest 

"The  present  stage  of  the  work  la  perhaps 
the  most  unsatisfactory  of  all,  as  the  plaster- 
ing work  which  is  now  being  carried  on  pre- 
vents the  progress  of  the  woodwork  on  the 
interior,  and  this  of  course  cannot  be  avoided. 

"If  you  deem  It  advisable,  we  will  forward 
to  the  contractor  the  formal  notice  to  discon- 
tinue work  which  you  have  already  sent  to 
us  for  the  purpose.  We  have  no  means  of 
Inducing  the  contractor  to  put  more  energy 
into  the  work,  nor  can  we  supply  his  defi- 
ciency in  this  particular.    We  have  exhaust- 


ed every  resource  in  our  efforts  to  have  blm 
hurry  the  work. 

"We  await  your  instructions  in  the  matter. 
"Yours  truly,      Cavere  &  Hastings." 

After  receiving  this  letter  the  defendant 
on  the  7th  of  September,  1901,  caused  the  no- 
tice referred  to  in  the  letter  of  the  architects 
to  be  served  on  the  plaintiff;  having  first 
changed  its  date  to  September  7,  1901.  The 
■aid  notice  was  as  follows: 

"Wayman  Wilson,  Esq.— Sir:  In  accord- 
ance with  the  terms  of  section  13  of  my  con- 
tract with  you  for  work  on  the  house  former- 
ly owned  by  Max  Bleiman  of  Oceanic,  N.  J^ 
I  hereby  give  you  notice  that  your  failure  to 
proceed  with  the  work  conqijels  me  to  avail 
myself  of  my  privilege  under  said  contract  to 
have  the  work  finished  by  some  other  person. 

"Oceanic,  7th  Sept  190L 

"M.  O.  D.  Borden." 

An  implication  may  be  drawn  from  the  let- 
ter of  the  architects  ttiat  in  their  judgment 
the  owner  had  a  right  to  rescind,  but  the 
contractor  should  not  be  deprived  of  his  con- 
tract by  hnplicatlon  when  there  is  an  ex- 
press provision  in  the  contract  that  the  archi- 
tect must  certify  that  there  is  sufQcient 
ground  for  rescission.  It  Is  not  necessary 
that  the  word  "certify"  shall  be  used,  or  that 
any  formal  language  sliaU  be  employed  by 
the  architects,  but  they  must  express  In  some 
appropriate  language,  in  writing,  their  opin- 
ion that  there  is  sufficient  ground  for  the 
owner  to  take  the  work  out  of  the  contractor's 
hands.  There  is  an  absence  of  such  lan- 
guage. The  architects  occupied  a  judicial 
position  as  to  these  parties.  They  had  no 
right  to  favor  either,  but  were  under  a  duty 
"to  act  impartially  between  them.  Their  state- 
ment in  the  letter  of  August  27th  that  they 
were  willing  to  take  any  action  which  the 
owner  might  suggest,  and  that  they  woul<l 
forward  the  notice  to  rescind,  if  the  owner 
so  desired,  does  not  show  a  correct  judicial 
disposition;  and  from  it  the  Inference  may 
be  drawn  that  the  architects  had  not  fully 
made  up  their  minds  whether  they  should 
certify,  but  would  be  governed  by  the  wish 
of  the  owner.  That  was  not  a  compliance 
with  the  requirement  to  certify  their  own 
Judgment  as  arbiters  between  the  parties. 

Besides  the  infirmity  in  this  respect  the 
letter  written  by  the  architects  to  Borden, 
the  owner,  even  If  in  form  a  certificate,  could 
not  Justify  the  termination  of  the  contract, 
because  it  was  a  private  letter  written  to  the 
owner,  and  not  served  upon,  nor  Its  contents 
communicated  to,  the  contractor,  whose  rights 
under  the  contract  were  to  be  affected.  All 
the  Information  the  contractor  had  was  that 
the  owner  wished  to  rescind  the  contract 

The  trial  Judge  therefore  properly  Instruct- 
ed the  Jury  that  the  contract  was  not 'law- 
fully rescinded  by  the  owner. 

The  Jury  was  thereupon  directed  to  find  a 
verdict  for  the  plaintiff  for  the  sum  of  93,- 
266.79,  with  interest  from  September  11, 
1901— tb«  amount  testified  to  by  the  plain- 
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tiff  u  Um  coat  of  the  work  done  and  ma- 
terials fnmlshed  by  him.  In  this  instractlon 
to  the  Jury  an  erroneons  rule  for  Computing 
the  amount  due  to  the  plalntlfC  was  adopted. 
In  Eehoe  v.  Rutherford,  56  N.  J.  Law,  23, 
27  Atl.  912,  Mr.  Justice  Dixon  formulated  the 
correct  rule  as  follows:  "When  the  plalotlfC 
has  been  prevented  from  completing  hia 
woric  by  the  fault  of  the  owner,  the  legal 
measure  of  damages  is  generally,  for  the 
work  done,  such  a  proportion  of  the  entire 
price  as  the  fair  cost  of  that  work  bears  to 
tbe  fair  cost  of  the  whole  work;  and,  in  re- 
spect to  the  work  not  done,  such  profits  aa 
be  would  have  realized  by  doing  It"  If  the 
plaintiff  had  completed  one-quarter  of  the 
whole  work  contracted  for,  be  would  hare 
been  entitled,  to  one-quarter  of  the  contract 
price;  if  he  had  completed  one-half,  to  one- 
half  of  the  contract  price.  To  ascertain 
what  portion  of  the  work  tbe  plaintiff  had 
done,  It  was  necessary  to  ascertain  what  the 
coat  of  entire  work  would  hare  been.  The 
plaintiff  had  proved  the  cost  of  the  work 
done,  and  the  defendant  offered  to  prove 
what  It  would  coat  to  finish  the  contract 
work.  This  offer  was  erroneously  overruled. 
If  the  plaintiff  had  done  work  which  cost 
one-half  of  the  cost  of  the  entire  work,  he 
would  have  been  entitled  to  one-half  of  the 
contract  price-  for  that  work.  It  is  proper, 
however,  to  observe,  that  the  defendant 
would  have  a  right  to  set  up  and  show  that 
the  plaintiff  had  not  done  hla  work  in  com- 
pliance with  the  contract,  and  to  claim  such 
rebate  as  would  satisfy  the  loaa  by  reason  of 
noncompliance. 

The  Judgment  below  should  be  reveraed, 
and  a  venire  de  novo  awarded. 


liBAVBB  V.  KILMER  et  aL 

(Supreme  C!onrt  of  New  Jersey.    Feb.  26, 
1903.) 

APPEAL— BRIEFS. 
1.  A  brief  preseuted  on   appeal  by  one  who 
has  not  been  licensed  to  practice  aa  a  coonselor 
at  law  will  not  be  received. 

Error  to  Circuit  Qiurt,  Monmouth  Oounty. 

Action  by  John  F.  Leaver  agaluat  Nelson  R. 
Kilmer  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Defendants' 
brief  excluded. 

-  Argued  November  term,  1902,  before 
OUMMBRB;  0.  J.,  and  VAN  SYOKEL, 
FORT,  and  PITNEY,  JJ. 

Wesley  B.  Stout,  for  plaintiffs  in  error.  S. 
A.  Patterson,  for  defendant  in  error. 

PER  CURIAM.  On  the  caU  of  the  list  at 
the  opening  of  tbe  term.  It  was  announced 
tliat  this  cause  would  be  submitted  upon 
brlefa.  Pursuant  to  this  announcement, 
copies  of  the  printed  case  and  briefs  were  filed 
with  the  sergeant  at  arms.  It  appears,  how- 
ever, upon  an  inspection  of  the  brief  snbmlt- 
54A.-62 


ted  on  behalf  of  the  plaintiffs  in  error,  that 
it  is  presented  by  a  member  of  the  bar  who 
has  not  as  yet  been  licensed  to  practice  aa  a 
counselor  at  law.  This  court  will  not  receive 
such  a  brief.  The  cause  stands,  therefore,  as 
If,  notwithstanding  the  stipulation  to  submit 
It  upon  briefs  under  the  rule,  the  plaintiff  In 
error  had  entirely  failed  to  comply  with  that 
stipulation. 

The  defendant  in  error  Is  entitied  to  pro- 
ceed as  if  no  brief  had  been  filed  by  his 
adversary. 


JBFFRAT  V.  TOWAB  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  IS, 

1903.) 

TRUST  FUND-PROFITS  BT  TRUSTEES. 

1.  The  beneficiary  of  a  trust  fund  is  entitied 

to  all  profits  made  thereon   by  the  trustee  in 

violation  of  his  trust. 

Memorandum  on  settiement  of  decree. 
For  former  opinion,  see  53  Ati.  182. 

Llndabury,  Depue  &  Foulks,  for  complain- 
ant Hartshome,  Inaley  &  Leake,  for  defend- 
anta. 

EMBRT,  V.  0.  Oonnael  have  preaented 
arguments  and  briefs  upon  the  questions  re- 
sorved,  and,  upon  further  consideration,  I 
reach  tbe  following  conclusions  upon  these 
questions: 

1.  In  determining  the  principal  of  the  trust 
fund  or  property  in  Towar's  liands,  the  ac- 
counts submitted  by  Towar  to  Dwight  trus- 
tee, in  his  lifetime,  and  accepted  by  Dwight 
as  the  atatcment  of  the  trustee  account,  muat 
t>e  taken  as  settling  the  amount  of  thia  prin- 
cipal for  the  purposes  of  this  suit  Aa  be- 
tween Dwight  the  trustee,  and  Jeffray,  tbe 
whole  of  this  a&iount  due  on  the  trustee  ac- 
count is  plainly  to  be  treated  as  part  of  the 
trust'  fund,  for  the  reaaona  stated  in  my  opin- 
ion. It  la,  aa  there  found,  composed  entirely 
of  trust  property,  which  la  traced,  or  of  ad- 
ditional deposita  to  the  credit  of  the  truatee 
account  made  by  the  trustee  to  replace  trust 
funds  for  which  he  was  liable.  As  between 
Dwight,  trustee,  and  Towar,  these  statements 
of  the  trustee  account  submitted  and  accepted, 
plainly  fix  the  balances  due.  While  Towar'a 
liability  to  pay  any  portion  of  the  account  to 
Jeffray  (Dwlght's  cestui  que  trust)  depends 
upon  Jeffray's  establishing  tliat  the  whole  ac- 
count was  a  trust  fund,  and  that  Towar  had 
notice  of  this,  the  amount  recoverable,  if  these 
points  are  eatablished  as  I  have  found  them 
to  be,  is  the  wliole  amount  admitted  to  be 
due  by  the  jmnker  on  the  trustee  account 
Jeffray,  as  to  the  amount  due,  claims  under 
Dwight,  and  is  entitled  to  recover  all  that 
Dwight  could  recover  on  the  face  of  the  trus- 
tee account,  subject,  however,  only  to  such  set- 
off or  defenses  in  favor  of  hia  own  separate 
account  aa  Dwight  could  lawfully  impress 
upon  the  trustee  account;  and  the  circum- 
stances that  the  Imlauce  due  ou  tbe  tmatee 
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account  up  to  Ita  lost  statement  (January  1, 
1896)  is,  to  some  extent,  the  result  of  a  pre- 
vious compounding  of  Interest,  cannot  entitle 
Towar  now  to  readjust  the  entire  trustee  ac- 
count from  the  beginning,  in  order  to  eliminate 
this  feature  of  the  accounts.  The  supposed 
equity  upon  which  such  claim  for  readjust- 
ment is  based  is  that  compounding  of  in- 
terest was  allowed  on  the  trustee  account  be- 
cause it  was  charged  In  the  additional  ac- 
count, and  it  was  mtended  that  one  should 
offset  the  other.  The  answer  to  this  claim  is 
twofold:  (1)  As  between  Jeftray,  the  ben- 
eficiary, and  D wight,  the  balance  on  the  trus- 
tee account  represents  the  trust  fund,  and  the 
profits  thereon  arising  from  the  deposit  of 
trust  funds  with  the  banker.  As  against  the 
trustee,  the  beneflciaiy  is  clearly  entitled  to 
the  whole  of  any  profit  This  Is  a  settled 
rule  in  regard  to  profits  made  by  trustees,  and 
is  made  in  order  to  penalize  the  use  of  trust 
funds;  and  the  same  principle  should  prevent 
the  remission,  for  the  benefit  of  the  banker, 
of  any  portion  of  the  profits  ,or  Interest  on 
the  trustee  account  which  the  banker  has 
already  credited  to  the  trustee,  with  notice 
that  the  fund  is  a  trust  fund.  (2)  Dwlght  is 
still  liable  on  his  separate  account  tor  the 
compound  Interest  included  therein,  and  the 
readjustment  would  inure  solely  to  the  ben- 
efit of  the  banker  on  the  trustee  accounts. 
The  amount  due  upon  the  account,  there- 
fore, will  be  fixed  according  to  the  last  state- 
ment as  $19,926.63  due  January  1,  1808. 

2.  Simple  interest  at  6  per  cent,  from  that 
date  is  to  be  allowed.  Complainant  is  seek- 
ing decree  for  the  payment  of  the  balance 
due  on  the  banker's  account  held  in  trust 
for  him,  and  his  recovery  Is  to  be  limited  to 
the  amount  due  on  the  account,  as  stated 
and  agreed  on  between  the  Ranker  and  his 
trustee,  with  such  interest  thereon  as  is  due 
for  the  retention  of  the  money  due  him,  not 
the  interest  doe  as  between  persons  continu- 
ing to  deal  as  banker  and  customer,  nor  as 
interest  due  from  the  trustee  of  an  express 
trust,  liable  for  profits.  The  interest  is  to 
be  settled  as  on  the  ordinary  basis  of  an  ac- 
tion for  money  due. 

3.  Defendant  Towar  is  chargeable  with 
the  interest  received  upon  the  two  Colorado 
Coal  &  Iron  Company  bonds,  so  far  as  re- 
ceived, and  not  already  charged  in  his  ac- 
count, and  must  deliver  these  bonds  to 
complainant.  If  the  amount  received  is  not 
agreed  upon,  I  will  hear  evidence,  or  refer 
to  a  master. 

4.  Defendant  Towar  Is  also  to  deliver  to 
complainant  the  Wisconsin  Central  Railroad 
bond  received  In  exchange  for  the  Chippewa 
Falls  &  Western  Railway  Company  bond, 
and  account  for  the  Interest  received  there- 
on since  October  22,  1895,  the  date  of  the 
last  credit  of  interest.  This  may  be  settled 
without  an  accounting. 

5.  As  against  defendant  Dwigbt's  adminis- 
trator, complainant  is  entitled  to  a  decree 
for  the  entire  amount  of  the  principal  fund 


of  the  trust  estate  In  his  hands,  aa  ahown 
by  his  account  to  complainant,  together  with 
Interest  thereon  from  the  date  of  the  last 
payment  of  Interest,  and  deducting  the  pay- 
ments of  $6,000  principal.  Any .  amounts 
realized  from  the  Connecticut  lands  are  to 
be  credited  upon  this  balance,  and  also  any 
payments  made  under  this  decree  by  defend- 
ant Towar;  and,  if  the  latter  payments  be 
made,  then,  after  the  payment  or  satisfac- 
tion of  the  entire  amount  due  from  the  trus- 
tee's estate,  defendant  Towar  may  apply  to 
have  the  decree  against  the  Dwlght  estate 
assigned  to  him,  to  the  extent  of  hla  pay- 
mejita. 


BOWMAN  V.  BOARD  OP  CHOSEN  FREE- 
HOLDERS OF  ESSEX  COUNTY. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 
1903.) 

COUNTT  ROAD   BOARDS-CONSTITUTIONAL 
LAW. 

1.  Upon  the  views  announced  in  Road  Com- 
miBalou  V.  Ilaring,  26  Atl.  915,  65  N.  J.  Law. 
327,  the  act  of  April  24,  1894  (Gen.  St.  p. 
2864),  by  which  the  fmictions  of  county  road 
boards  were  transferred  to  the  boards  of  chosen 
freeholders,  is  valid,  notwithstanding  the  fact 
that  the  functions  of  the  road  board  in  ESssex 
county  differed  from  those  permitted  to  n»d 
boards  in  other  coontiee. 

(Syllabus  by  the  Court) 

Certiorari  by  Samuel  H.  Bowman  against 
the  board  of  chosen  freeholders  of  Essex 
county  to  review  an  assessment  for  the  wid- 
ening of  Bloomfield  avenue.    Affirmed. 

Argued  November  term,  1902,  before 
HENDRICKSON  and  DIXON,  JJ. 

Robert  H.  McCarter,  for  prosecutor.  Jo- 
seph A.  Munn,  for  defendant 

DIXON,  J.  The  proceedings  subjected  to 
review  by  this  certiorari  were  taken  by  the 
board  of  chosen  freeholders  of  Essex  coun- 
ty In  widening  a  public  road,  pursuant  to  the 
provisions  of  the  local  statutes  establlshLug 
and  controlling  the  Essex  public  road  board. 
The  legality  of  the  proceedings  depends  on 
the  act  of  April  24,  1894  (Oen.  St  p.  2864). 
passed  to  transfer  the  powers,  duties,  lights, 
and  authorities  of  all  county  public  road 
boards  to  the  boards  of  chosen  freeholders 
in  the  respective  counties.  As  the  functiona 
of  the  Essex  county  road  board  were  dlCfer- 
ent  from  those  permitted  tp  road  boards  in 
other  counties.  It  is  insisted  by  the  prose- 
cutor that  an  enactment  to  transfer  those 
functions  to  another  county  board  must  nec- 
essarily be  local  and  special,  whether  em- 
braced in  a  statute  general  In  form  or  not, 
and  therefore  must  be  prohibited  by  our  Con- 
stitution. An  examination  of  this  claim  on 
principle  In  this  court  seems  to  be  precluded 
by  the  opinion  of  the  Court  of  Errors  in 
Road  Commission  v.  Harlng,  55  N.  J.  Law, 
327,  26  Atl.  916,  where  Mr.  Justice  Van 
Syckel,  speaking  for  that  court,  declared  that 
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the  act  of  Febrnatj  10,  1881  (0«ii.  St  p. 
28(t2),  which  transferred  the  functioiis'  of 
every  county  road  board  to  a  committee  of 
the  board  of  chosen  freeholders,  rested  on  a 
substantial  basis  of  classification,  and  was 
uot  prohibited  by  the  organic  law.  That 
declaration  must  be  equally  applicable  to 
an  act  transferring  the  same  powers  and  du- 
ties  from  a  committee  of  the  board  to  the 
whole  board. 
The  proceedings  are  affirmed,  with  ^sts. 


MERGER  COUNTY  TRACTION  CO.  ▼. 

UNITED  NEW  JERSEY  R.  & 

CANAL  CO. 

(Court  of  Chancery  of  New  Jersey.    April  16, 
1908.) 

STREET  RAILROADS  —  BSTABUSHHBNT  —  HT7- 
NICIPAL  CONSKNT— CONSENT  OF  ABUTTING 
OWNERS  —  EXECUTION  —  SEAL,  —  ACKNOWL- 
EDGMENT —  STATUTES  —  REPEAL  —  CON- 
STRUCTION—EXTENSIONS— UAPS  —  DESCRIP- 
TION—VARIANCB->)UDOUBNTS-ESTOFPEL. 

1.  P.  I/.  1896,  p.  328,  proTides  that  no  street 
railroads'  shall  be  constmcted  except  on  consent 
of  the  governing  body  pf  the  municipality  on 
the  written  consent  of  one-half  of  the  abutting 
owners  filed  with  the  clerk  of  such  goTeming 
body.  Held  that,  since  the  filing  of  the  req- 
uisite consent  by  the  property  owners  was  a 
condition  precedent  to  the  passage  of  an  ordi- 
nance granting  authority  to  constmct  a  rail- 
road, it  would  be  presumed,  iu  the  absence  of 
a  contrary  showing,  in  a  subsequent  proceed- 
ing, that  the  township  committee  before  au- 
thorising such  construction  determined  that  the 
consent  of  snch  owners  had  been  filed. 

2.  Under  P.  L.  1886,  p.  328,  declaring  that 
no  ordinance  for  the  construction  of  a  street 
railway  shall  be  passed  until  consent  in  writ- 
ing of  abutting  owners,  executed  and  acknowl- 
edged as  are  deeds,  entitled  to  be  recorded,  has 
been  filed  with  the  clerk  of  the  governing  body 
of  the  municipality,  consents  filed,  but  uot  seal- 
ed, were  insufltcient  to  confer  jurisdiction  on  a 
township  committee  to  authorize  the  construc- 
tion of  a  roed. 

8.  Where  conseuta  of  abutting  property  own- 
ers to  the  coustruction  of  a  street  railway  .were 
sealed,  an  acknowledgment  thereto  that  the 
grantors  signed  and  delivered  the  same  as  their 
voluntary  act  and  deed  was  not  objectionable 
for  failure  to  recite  that  the  grantors  sealed  the 
same,  the  sealing  being  implied  from  the  ac- 
knowledgment that  the  instrument  was  the 
signer's  deed. 

4.  P.  L.  1894.  p.  874,  providhig  that  uo  street 
railwar  shall  be  constructed  upon  any  street 
or  highway  In  a  muuidpality,  except  on  con- 
sent of  its  gOTerning  body  and  ou  consent  of  a 
certain  proportion  of  the  owners  of  abutting 

groper^  ou  streets  to  be  used,  was  superseded 
y  F.  L.  1886,  p.  328,  covering  the  same  sub- 
ject 

6.  P.  L.  1886,  p.  829,  provides  that  no  street 
railway  shall  be  constructed  lu  any  city,  town, 
township,  village,  or  borough  except  on  con- 
sent of  the  governing  body  of  such  municipal- 
ity, etc.,  and  that  such  consent  shall  not  be 
granted  except  on  filing  with  the  clerk  of  such 
governing  l>ody  of  the  consult  of  a  certain  pro- 
portion of  abutting  owners.  Section  2  author- 
izes the  change  of  motive  power,  and  is  fol- 
lowed by  a  proviso  that  if  any  board,  body,  or 
public  authority  other  thau  the  governing  body 
of  such  municipality,  etc.,  shall  have  control 
of  the  streets  or  highways  over  which  the  pro- 
posed road  is  to  be  constructed,  the  consent  of 
snch  board  or  public  authority  shall  also  be  re- 


quired, which  sliaU  b«  granted  only  on  notie*. 
Held,  that  the  consent  of  abntters  was  only 
required  to  be  once  given  and  filed  before  the 
municipal  authorities  mentioned  in  the  first 
section  grant  permission,  and  the  act  did  not 
require  the  filmg  of  the  same  consents  as  a 
condition  to  the  railroad's  obtaining  the  addi- 
tional ■  consent  of  the  board  of  chosen  free- 
holders of  the  county  under  such  proviso. 

(j.  Under  a  statute  providing  that  before  the 
beginning  or  construction  of  any  extension  to 
a  street  railway  the  corporation  shall  file  in 
the  office  of  the  Secretary  of  State  a  descrip- 
tion of  the  route  of  such  exteusion,  showing 
the .  termini,  with  a  map  exhibiting  the  same, 
with  the  courses  and  distances  thereof,  the 
fact  that  the  map  of  an  extension  marked  a 
distance  running  1,462  feet  more  or  less,  while 
the  description  filed  omitted  the  words  "more 
or  less,"  was  immaterial,  since  such  words 
might  be  rejected  as  surplusage. 

I .  A  decree  in  a  proceeding  by  certiorari  to 
determine  the  validity  of  an  ordinance  granting 
a  street  railway  company  the  right  to  lay  its 
road  on  the  highway  within  a  township,  de- 
termining that  such  ordinance  was  valid,  did 
not  estop  the  contestant  iu  a  subsequent  new 
proceeding  to  contest  the  validity  of  the  ordi- 
nance for  reasons  not  advanced  or  c(msidered 
in  the  prior  snit. 

PetltloB  by  the  Mercer  Connty  Traction 
Company  against  the  United  New  Jersey 
Railroad  &  Canal  Company  for  the  determi- 
nation of  a  method  by  which  the  petitioner 
may  have  a  crossing  over  defendant's  rail- 
road.   Petition  denied. 

John  H.  Backes,  for  complainant  Alan  H. 
Strong,  for  defendant 

REED,  y.  0.  This  18  a  petition  filed  by 
the  Mercer  Connty  Traction  Company  for 
the  purpose  of  ttavlng  this  court  fix  a  method 
by  which  Its  road  shall  cross  the  road  of 
the  Pennsylvania  Railroad  Company  at 
Yardvllle.  The  present  road  was  organized 
as  an  extension  of  another  road,  also  known 
as  the  Mercer  County  Traction  Company, 
running  from  Allentown  to  Yardvllle.  The 
present  road  starts  from  the  terminus  of  the 
former  road,  and  runs  1,462  feet  northerly. 
The  United  New  Jersey  Railroad  &  Canal 
Company,  lessors,  and  the  Pennsylvania 
Railroad  Company,  lessees,  of  the  road  to  be 
crossed,  challenge  the  power  of  this  court 
to  act  upon  the  petition.  The  objection  to 
the  Jurisdiction  of  the  court  Is  put  upon  the 
ground  that  the  conditions  essential  to  equip 
the  petitioners  with  a  legal  existence  have 
not  been  performed. 

The  incorporation  of  the  petitioners  seems 
to  have  been  under  section  6  of  the  act  of 
1893  (P.  L.  p.  30G),  which  provides  for  the 
extension  of  an  existing  railway.  The  first 
objection  is  that  the  railroad  of  which  the 
petitioners  pretend  to  be  an  extension,  name- 
ly, tbe  road  of  the  original  Mercer  County 
Traction  Company  itself,  had  no  legal  exist- 
ence. The  evidence  offered  by  the  petition- 
ers in  respect  to  the  organization  of  that 
road  Is  a  certificate  of  incorporation  dated 
January  19,  1899,  recorded  In  the  office  of 
the  clerk  of  Mercer  county  July  31,  1899.  and 
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filed  in  the  office  of  the  Secretary  of  State 
on  the  same  day:  also  a  location  of  the  route 
of  the  road,  and  a  map,  filed  December  7, 
1890;  also  an  ordinance  of  the  townsliip 
committee  of  the  township  of  Hamilton, 
granting  permission  to  the  said  company  to 
lay  its  road  along  the  highway  Indicated  in 
the  description  and  shown  on  the  map  of  its 
route,  and  acceptance  by  the  company  and 
the  officers  of  the  company,  filed  January  23, 

1900,  and  also  the  written  consents  of  certain 
owners  of  land  abutting  on  the  highway. 
The  evidence  offered  in  respect  to  the  organ- 
ization of  the  road  of  the  petitioners  is  a 
description  of  the  road,  with  a  map  attached, 
filed  in  the  Secretary  of  State's  office  on  Au- 
gust 23,  1901;  an  ordinance  of  the  township 
committee  of  the  township  of  Hamilton, 
granting  permission  to  use  the  highway;  ac- 
ceptances by  the  company  and  the  officers  of 
the  company  of  the  ordinance,  filed  in  the 
office  of  the  Secretary  of  State  October  9, 

1901,  and  consents  of  abutting  owners  along 
the  highway. 

It  iB  insisted  that  the  existence  of  the  orig- 
inal road  is  not  proved,  because  the'  consent 
by  the  township  to  the  laying  of  the  original 
road  was  invalid,  in  that  there  was  not  filed 
with  the  township  clerk  the  consent  In  writ- 
ing of  the  owner  or  owners  oi  at  least  one- 
half  in  amoimt  in  lineal  feet  of  the  property 
fronting  on  the  street  or  highway  upon  which 
the  road  was  to  run.  The  act  controlling 
this  matter  is  to  be  found  in  P.  L.  1896,  p. 
329.  This  act  provides  that  no  street  rail- 
road shall  be  constructed  upon  any  street  or 
highway  except  upon  the  consent  of  the  gov- 
erning body  of  such  municipality,  town, 
township,  village,  or  borough.  The  act  con- 
tains a  proviso  as  follows:  "That  such  per- 
mission to  construct,  maintain  and  operate  a 
street  railway  shall  in  no  case  be  granted  In 
whole  or  in  part  untU  there  shall  be  filed 
with  the  clerk  of  such  governing  body  or 
other  equivalent  officer,  the  consent  in  writ- 
ing of  the  owner  or  owners  of  at  least  one- 
half  in  amount  in  lineal  feet  of  property 
fronting  on  the  streets,  highways,  avenues, 
and  other  public  places,  or  upon  the  part  of 
the  street  or  streets,  highway  or  highways, 
avenue  or  avenues  and  other  public  place  or 
places,  through  or  upon  which  permission  to 
construct,  operate  and  maintain  a  street  rail- 
way is  asked,  and  any  such  consent  may.be 
signed  by  an  attorney  in  fact,  tbereimto  du- 
ly authorized  by  any  owner,  or  by  an  execu- 
tor or  trustee  holding  the  legal  title  or  hav- 
ing power  of  sale,  which  consent  shall  be 
executed  and  acknowledged  as  are  deeds  en- 
titled to  be  recorded." 

It  is  first  objected  that  it  does  not  appear 
that  those  purporting  to  give  their  consents, 
filed  in  the  township  clerk's  office,  owned  the 
requisite  number  of  feet  required  by  the  stat- 
ute; and  It  Is  objected,  secondly,  that  the 
consents  are  not  executed  in  accordance  with 
the  statutory  requirements,  the  statute  re- 
quiring that  the  consents  shall  be  executed 


and  acknowledged  "as  are  deeds  entitled  to 
be  recorded."  in  respect  to 'the  absence  of 
proof  that  those  who  signed  the  consents 
owned  the  requisite  number  of  lineal  feet. 
nothing  appears  but  the  statement  in  tbe 
written  consents  of  the  number  of  feet  orvu- 
ed  by  each  consenting  owner.  As  the  filing 
of  the  requisite  consent  was  a  condition  pre- 
cedent to  the  power  of  the  township  com- 
mittee to  pass  the  ordinance,  I  think  that  tbe 
fact  of,  the  passage  of  the  ordinance  should 
be  regarded  as  evidence  that  the  committee 
found  that  the  consents  filed  were,  in  this  re- 
spect, in  accordance  with  the  statute.  Tbe 
committee  conld  resort  to  whatever  evidence 
it  wished  to  satisfy  itself  of  that  fact.  It  Is 
true  that  the  proceedings  were  of  a  statntory 
body  with  a  limited  power,  yet,  so  long  as 
nothing  appears  In  the  record  of  their  pro- 
ceedings to  exhibit  an  absence  of  power  to 
act,  and  Inasmuch  as  the  statute  requtces  no 
record  of  the  decision  of  the  committee  In 
respect  to  the  fact  that  tbe  owners  of  the  ire- 
quired  feet  have  consented,  It  may  be  as- 
sumed, until  tbe  contrary  Is  shown,  tibat  tliis 
fact  was  satisfactorily  proven  to  exist. 

The  remaining  objection,  however,  is  based 
-upon  what  appears  in  evidence,  viz.,  that  tbe 
consents  which  were  filed  were  neither  seal- 
ed nor  acknowledged  as  sealed  instruments. 
The  statute  requires  that  the  consents  shall 
be  not  merely  acknowledged,  but  shall  be 
executed  "as  are  deeds  entitied  to  be  record- 
ed." The  word  "consent"  includes  those 
made  by  the  owner  himself  as  well  as  those 
made  by  his  attorney-  in  fact,  or  by  an  exec- 
utor or  trustee  holding  the  legal  tide  or  hav- 
ing a  power  to  sell  abutting  lands.  Now,  It 
is  common  learning  that  one  of  the  requi- 
sites of  a  deed  is  a  seal.  The  grant  of  an 
easement  requires  a  seal.  It  is,  of  course, 
true  that  equity  can  treat  an  unsealed  In- 
strument purporting  to  be  a  deed  or  grant 
as  an  agreement  creating  an  equitable  In- 
terest in  or  a  lien  upon  the  land  which  la 
the  subject-matter  dealt  with  by  the  Imper- 
fect instrument  That  rule,  however,  is  In- 
applicable in  this  proceeding;  for,  while  the 
method  of  crossing  is  put  by  the  Legislature 
under  the  supervision  of  a  court  of  equity, 
yet  one  of  the  statutory  conditions  upon 
which  the  right  of  the  trolley  road  to  cross 
is  that  the  petitioning  road  has  not  merely 
the  consent  of  a  certain  proportion  of  abut- 
ting owners,  but  that  the  consents  shall  be 
evidenced  in  a  form  fixed  by  the  statute. 
To  make  these  consents  provable,  the  statute 
requires  that  they  shall  be  executed  and  ac- 
knowledged as  deeds.  These  were  not.  And 
so  the  filed  consents  were  not  provable  as 
such,  and  at  the  time  of  the  passing  of  the 
ordinance  granting  permission  to  the  origi- 
nal traction  company  the  condition  was  as  if 
no  legal  consents  had  been  filed  vrlth  the 
clerk.  It  follows  that  it  Is  not  proved  that 
a  legal  road  existed,  of  which  the  present 
road  is  an  extension. 

Again,  tbe  same  objection  in  respect  to  the 
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legality  of  the  consentB  Is  raised  In  regard  to 
the  validity  of  the  petitioning  road.  The 
consents  of  the  abutting  owners  last  men- 
tioned are  on  one  paper,  having  seals  attach- 
ed to  the  names  of  the  landowners,  but  the 
certificate  of  acknowledgment  with  one  ex- 
ception states  merely  that  the  grantors  sign- 
ed and  delivered  the  same  as  their  voluntary 
act  and  deed.  Had  the  certificates  stated 
that  the  owners  "acknowledged  that  they  ex- 
ecuted the  Instrument  as  their  voluntary  act 
and  deed,"  the  acknowledgment  would  have 
been  good,  although  sealing  was  unmention- 
ed.  Sharp  v.  Hamilton,  12  N.  J.  Law,  109. 
I  think  that  these  acknowledgments  are  suf- 
ficient. The  signers  acknowledged  that  they 
signed  the  consents,  and  delivered  them  as 
their  voluntary  act  and  deed.  A  deed  Im- 
ports a  sealing,  and  these  consents  were  ac- 
tually sealed. 

It  is  also  objected  that  consents  should 
have  been  filed  with  the  county  clerk  as  a 
condition  precedent  to  the  granting  by  the 
board  of  chosen  freeholders  of  Mercer  coun- 
ty permission  to  place  this  road  upon  a  ma- 
cadamized county  road.  The  act  of  1894 
provided  that  no  street  railroad  shall  be  con- 
structed upon  a  street  or  highway  In  a  mu- 
nicipality, town,  township,  village,  or  bor- 
ough except  upon  the  consent  of  the  govern- 
ing body  of  such  municipality.  It  provides 
that  such  consents  shall  not  be  granted  by 
the  governing  body  of  any  such  municipality, 
etc.,  until  consents  by  a  certain  proportion  of 
Uneal  feet  owned  by  abutters  upon  the  road 
shall  have  been  filed  in  the  office  of  the  clerk 
of  the  municipality,  etc.  The  act  of  1886, 
p.  829,  clearly  supersedes  the  act  of  1894,  p. 
874,  as  It  covers  all  its  provisions  respecting 
consents.  This  act  provides  that  no  street 
railroad  shall  be  constructed  upon  any  street 
or  highway  in  any  dty,  town,  township,  vil- 
lage, or  borough  except  upon  the  consent  of 
the  governing  body  of  such  municipality, 
town,  township,  village,  or  borough.  The 
act  then  provides  for  the  consent  of  the  abut- 
ting owners  in  the  manner  already  exhibited. 
It  is  perceived  that  .the  word  "city"  is  sub- 
stituted in  the  act  of  1896  for  the  word  "mu- 
nicipality" In  the  act  of  1894;  and  when  the 
word  "municipality"  Is  afterwards  used,  fol- 
lowed by  the  other  specified  instances,  the 
word  undoubtedly  refers  to  cities.  It  is  the 
governing  body  of  such  cities,  towns,  town- 
ships, villages,  and  boroughs  with  which  all 
consents  to  the  required  permission  shall 
bave  been  filed.  All  this  Is  to  be  found  In 
the  first  section  of  the  act  of  1896.  The  sec- 
ond section  of  the  act  deals  with  the  man- 
ner of  obtaining  permission  to  change  the 
motive  power  used  by  a  street  raihroad.' 
Then  follows  a  proviso  that  if  any  board, 
body,  or  public  authority,  other  than  the  gov- 
erning body  of  such  municipality,  town,  town- 
ship, village,  or  borough  shall  have  control 
of  any  of  the  streets  or  highways  over  which 
the  proposed  street  railroad  is  to  be  con- 
structed,  etc,   the  consent   of   such   board. 


body,  or  public  authority  shall  also  be  re- 
quired. Then  follows  a  provision  requiring 
that  such  consent  shall  be  granted  only  upon 
notice,  to  be  given  In  the  same  manner  as 
provided  for  In  respect  to  notices  to  be  given 
upon  application  for  the  consent  of  munici- 
palities. It  is  under  this  provision  that  the 
application  was  made  to  the  board  of  chosen 
freeholders  as  the  board  having  control  of 
the  road  over  which  this  proposed  trolley  is 
to  be  constructed.    - 

It  seems  entirely  clear  that  the  consent  of 
the  abutters  is.  required  to  be  only  once  giv- 
en, namely,  before  the  municipal  authorities 
mentioned  In  the  first  section  of  the  act  of 
1886  grants  its  permission.  The  provision 
•for  the  consent  of  the  abutting  owners  la 
referable  to  the  action  of  the  governing  body 
of  cities,  towns,  townships,  villages,  and  bor- 
oughs. The  only  condition  attached  to  the 
granting  of  the  latter  permission  is  that  no- 
tice shall  have  been  given  in  the  same  man- 
ner as  provided  .for  In  the  first  section. 
While  expressly  providing  for  the  same  no- 
tices. It  is  entirely  silent  as  to  any  consent 
of  abutting  owners  in  the  manner  required 
in  the  first  section.  The  express  require- 
ments of  notice,  coupled  virith  silence  in  re- 
gard to  consent,  excluded  the  idea  of  an  .at>- 
surd  requirement  that  two  consents  of  the 
same  abutting  owners  shall  be  executed  and 
filed  before  a  valid  grant  of  permission  can 
be  given  by  the  county. 

It  is,  again,  objected  that  there  is  no  com- 
pliance with  the  statutory  requirement  that 
before  the  beginning  or  construction  of  any 
extension  or  new  trolley  line  the  corporation 
shall  file  in  the  office  of  the  Secretary  of 
State  a  description  of  the  route  of  such  ex- 
tension, or  new  line,  showing  the  termini,  to- 
gether with  a  map  exhibiting  the  same  with 
the  courses  and  distances  thereof.  Upon 
the  map  filed  by  the  present  pedtloners  is 
marked  a  distance  from  a  southerly  ter^ 
minus,  running  northerly  1,462  feet,  more 
or  less.  The  description  filed  omits  the 
words  "more  or  less,"  and  described  the 
southerly  terminus  at  a  point  in  the  road 
known  as  "Crosswlcks,"  and  Trenton  tum- 
plket  where  the  road  leading  from  Orove- 
vllleto  Hamilton  Square  Intersects  the  same, 
and  runs  thence  a  certain  course  1,462  feet 
to  a  point  in  said  highway,  which  point  is 
the  'northerly  terminus.  I  ttiink  that  the 
words  "more  or  less"  upon  the  map  may  be 
rejected  as  surplusage.  They  have  no  sig- 
nificance whatever  when  the  distance  is  the 
only  indication  of  the  point  where  the  road 
stops.  I  think  a  point  1,462  feet  from  the 
southerly  terminus  Is  the  northerly  terminus 
of  the  present  road,  and  sufficiently  appears, 
both  in  the  written  description  and  upon  the 
map. 

These  conclusions  still  leave  wanting  the 
provable  consents  by  the  abutting  owners  to 
the  laying  of  the  road  of  which  this  Is  an 
extension.  There  is,  however,  ofTered  in  evi- 
dence the  record  of  a  proceeding  upon  cer- 
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tlorarl  in  which  the  Pennsylvania  RaUroad 
Company  waa  prosecutor  and  the  petitioner 
■was  a  defendant  The  writ  seems  to  hare 
brought  up  the  ordinance  passed  by  the 
township  committee  of  Hamilton  township, 
giving  the  petitioners  permission  to  lay  Its 
road  upon  the  highway  within  the  tovniship. 
This  ordinance  was  adjudged  by  the  Su- 
preme Court  and  the  Court  of  Errors  upon 
a  writ  of  error  to  be  a  valid  ordinance. 
This  Judgment  would  conclude  the  two  par- 
ties mentioned  In  any  proceeding  brought  di- 
rectly to  test  the  validity  of  that  ordinance. 
The  doctrine  of  res  Judicata,  however,  dif- 
fers,  when  applied  to  a  new  proceeding  tor 
the  same,  or  part  of  the  same,  cause  of  ac- 
tion, and  when  applied  to  a  diflFerent  caus» 
of  action.  In  the  former  Instance  every- 
thing that  could  have  made  for  the  plain- 
tiff or  for  the  defendant  is  settled  by  the 
flrst  Judgment.  In  the  latter  Instance  only 
those  Issues  actually  presented  and  decided 
are  concluded.  City  of  Paterson  v.  Balcer, 
51  N.  J.  £q.  50,  26  Atl.  324;  Clark  Thread 
Company  v.  William  Clark  Company,  55  N. 
J.  Eq.  658-662,  37  Atl.  699.  The  present  pro- 
ceeding must  be  regarded,  not  as  a  direct 
attempt  to  litigate  the  validity  of  the  or- 
dinance, but  as  a  new  proceeding,  In  which 
the  validity  of  the  ordinance  and  the  exist- 
ence o£  certain  conditions  essential  to  the 
validity  of  the  ordinance  come  into  ques- 
tion. Therefore  the  only  points  upon  which 
the  Pennsylvania  Railroad  Company  is  es- 
topped are  those  actually  litigated  in  the  cer- 
tiorari proceedings.  The  issue  actually  tried 
In  that  proceeding  was  whether  the  ordi- 
nance was  good  as  against  the  reasons  filed 
for  Its  vacation.  In  North  Hiver  Meadow 
Company  v.  Shrewsbury  Church,  22  N.  J. 
Law,  424,  53  Am.  Rep.  258,  an  action  of  debt 
was  brought  tocollect  an  assessment  imposed 
upon  lands  belonging  to  the  church.  The 
Meadow  Company,  in  support  of  the  assess- 
ment, put  in  evidence  the  record  of  a  pro- 
ceeding In  certiorari  prosecuted  by  the 
church  to  test  the  legality  of  the  assessment. 
In  this  proceeding  the  assessment  had  been 
held  to  be  legal.  The  Supreme  Court  held 
that  in  the  subsequent  action  to  collect  the 
assessment  the  church  was  estopped  from 
asserting  that  the  assessment  was  Invalid. 
It  was  so  held  upon  the  ground  that  the  rea- 
sons assigned  by  the  church  for  vacating  the 
assessment  In  the  certiorari  proceeding  em- 
braced all  the  points  suggested  on  the  trial 
of  the  later  action.  It  is  true  that  in  the 
certiorari  proceedings  brought  to  test  the  or- 
dinance In  this  case  general,  as  well  as 
special,  reasons  were  assigned  for  its  vaca- 
tion; but  the  court  was  not  obliged,  and  un- 
der Its  practice  would  not,  notice  the  for- 
mer, and  in  fact  did  not  do  so. 

Inasmuch  as  the  want  of  filed  consents  by 
the  abutting  owners  were  not  assigned  as 
grounds  of  objection  to  the  ordinance,  the 
Pennsylvania  Railroad  Company  is  not  es- 
topped from  now  setting  up  this  objection. 


This  renders  it  unnecessary  to  consider  the 
question  what  the  posture  of  affairs  would 
have  been  had  the  Pennsylvania  Railroad 
Company  been  estopped,  In  view  of  the  fact 
that  the  United  New  Jersey  Railroad  & 
Canal  Company,  which  was  not  a  party  to 
the  certiorari  proceedings,  is  a  respondent  In 
this  cause.  Unless,  by  its  lease  to  the  Penn- 
sylvania RaUroad  Company,  It  stripped  it- 
self of  all  substantial  interest  in  the  road, 
and  passed  the  same  to  the  Pennsylvania 
Railroad  Company,  It,  not  being  estopped 
by  the  certiorari  proceedings,  would  occupy 
a  position  to  Insist  upon  all  the  objections 
raised. 

I  am  therefore  constrained  to  the  oondo- 
sion  that  by  reason  of  the  want  or  provaUe 
filed  consents  of  the  abutting  owners  along 
the  road  of  which  the  petitioner's  road  Is  an 
extension,  the  petitioner  has  no  standing  to 
ask  for  the  order  now  sought. 


FIELDERS  V.  NORTH  JERSEY   ST.    SY. 
CO. 

(Goort  of  Errors  and  Appeals  of  New  Jeney. 
March  2,  1903.) 

Dissenting  opinion.  For  majority  opinion, 
see  63  Atl.  404. 

FORT,  J.  In  this  case  I  am  tmaUe  to 
agree  with  the  majority  of  the  court.  I 
should  be  willing  to  affirm  upon  the  opin- 
ion of  Mr.  Justice  OOLLINS  in  the  Supreme 
Court,  reported  in  50  Aa.  533.  The  conclu- 
sion reached  by  the  Supreme  Court  in  that 
opinion  Is,  in  my  Judgement,  based  upon  a 
proper  application  of  the  police  power,  and 
also  upon  a  wise  public  policy.  I  agree 
with  Mr.  Justice  PITNEY  in  his  opinion 
in  this  case,  wherein  he  declares  that  "the 
plaintiff  at  the  time  of  her  injury  was  not 
in  the  exercise  of  her  rights  as  a  passenger 
hi  the  act  of  leaving  the  defendant's  car," 
and  that,  If  she  can  recover,  it  is  only  upon 
the  theory  that  the  defendant,  by  a  tallure 
to  repair  the  hole  in  the  highway  lying  be- 
tween Its  tracks,  bad  failed  to  perform  some 
duty  which  It  owed  to  the  plaintiff  as  one 
of  the  public.  It  is  misleading.  In  my  view, 
to  refer  to  this  case  as  one  in  which  the 
failure  of  the  defendant  Is  a  failure  to  repair 
the  surface  of  the  street  The  hole  In  the 
highway  was  at  a  street  crossing,  and  abut- 
ting upon  the  rail  of  the  track,  or  Its  founda- 
tion, and  the  failure  to  repair  at  this  point 
was  a  failure  to  repair  its  tracks,  within  the 
well-recognized  principles  of  law  applicable 
to  the  duty  to  repair  tracks,  laid  upon  a  rail- 
way company  having  a  right  to  lay  tracks 
In  the  public  streets. '  The  majority  opinion 
in  this  case  concedes  that  "it  is  familiar  law 
that  a  railway  company  having  the  right 
to  lay  tracks  in  a  public  street  is  bound  by 
the  general  principles  of  the  common  law, 
and,  wlthont  either  a  specific  statnte  or  or- 
dinance, or  a  contractual  obllgatioo,  to  lay 
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Its  tracks  In  a  propw  manner,  and  to  keep 
them  in  a  proper  state  of  repair."  This  prin- 
ciple tlias  stated  is  clearly  sustained  by  2 
Tbom.  on  Neg.  (2  Ed.)  S  358,  cited  in  that 
opinion.  I  am  at  a  loss  to  perceive  how  the 
duty  to  repair  the  hole  between  the  tracks 
was  not  one  of  the  duties  to  repair  the  track 
which  was  Incumbent  upon  the  defendant 
company  under  Its  implied  obligation  to  so 
construct  and  maintain  the  rails  of  its  track 
as  that  they  should  be  free  from  dangers  to 
persons  lawfully  using  the  highway.  I  re- 
gard the  tracks  as  contemplating  all  between 
the  rails  as  laid  in  the  public  highway. 

The  defendant's  counsel,  at  the  hearing  and 
In  his  brief,  admitted  that,  if  the  defendant 
company  did  not  bare  actual  knowledge  of 
the  condition  of  its  tracks  at  the  point  in 
question,  it  was  chargeable  with  such  knowl- 
edge, because  of  the  length  of  time  the  track 
liad  been  In  the  condition  it  was  at  the  time 
the  plaintiff  was  injured;  and,  applying  the 
principle  of  law  stated  In  the  majority  opin- 
ion to  the  facts  in  this  case,  that,  "if  the  de- 
fendant was  under  an  absolute  duty  to  repair 
the  pavement,  it  was  at  the  same  time  under 
a  duty  to  observe  its  condition,"  it  seems 
impossible  to  escape  the  conclusion  arrived 
at  by  the  Supreme  Court. 

It  is  held  by  the  Supreme  Ctourt,  and  not 
controverted  by  the  majority  opinion  in  this 
court,  that  the  ordinance  of  the  city  of 
Newark  In  evidence  in  this  case,  and  upon 
which  the  plaintiff  in  part  relied,  requires 
the  repairing  by  the  defendant  company  be- 
tween its  tracks,  and  that  the  charter  of 
the  city  of  Newark,  passed  in  1836,  and  cited 
iu  the  opinion  of  the  Supreme  Court,  under 
tb^  authority  of  which  said  ordinance  was 
adopted,  was  In  force  at  the  time  the  de- 
fendant company  took  over  the  street  rail- 
way which  had  its  tracks  upon  Mulberry 
street  In  the  city  of  Newark,  and  also  at  the 
time  of  the  incorporation  of  the  defendant 
company.  Where  a  street  railway  company 
takes  a  franchise  from  a  municipality  to  oi>- 
erate  a  street  railway  within  the  limits  of 
such  municipality,  it  takes  it  subject  to  the 
power  of  such  municipality  to  regulate,  under 
such  franchise,  its  use  of  the  streets,  and  its 
duty  to  pave  and  repair  bet'ween  the  tracks, 
as  expressly  or  Impliedly  authorized  by  the 
municipal  charter.  I  am  also  clear  in  my 
view  that  such  a  provision  of  a  city  charter, 
or  of  an  ordinance  passed  under  It,  is  not 
for  the  benefit  of  the  city,  per  se,  but  Is  for 
the  protection  of  the  traveling  public.  Bs- 
peciaUy  must  this  be  true  with  regard  to  a 
I>rovlsIon  with  relation  to  the  paving  and  re- 
pairing of  that  portion  of  the  highway  lying 
between  the  rails  constituting  the  tracks  of 
the  company.  The  city  does  not  pave  for 
its  own  purposes,  per  se.  Paving  is  for  the 
use  of  the  public— both  those  of  the  public 
who  pass  over  it  with  horses  and  carriages, 
and  those  who  pass  on  foot.  A  corporate 
entity  does  not  travel,  and  does  not  need 
paved  streets.       In  Sonn  v.  the  Erie  Rail- 


way Company  this  court  held  that  a  provi- 
sion of  the  charter  of  the  Erie  Railway  com- 
pany which  required  it  to  keep  its  crossings 
at  public  highways  secure  for  travel  laid 
upon  it  a  duty  to  the  public,  and,  for  de- 
fault In  so  doing,  it  was  liable  In  damages 
to  a  person  injured  because  of  its  neglect  of 
this  duty.  The  principle  of  that  case  ob- 
tains where  any  duty  is  imposed  by  statute, 
or  an  ordinance  lawfully  passed  under  stat- 
utory authority;  and  it  matters  not  whether 
the  duty  Is  in  a  special,  charter,  a  general 
act,  or  a  lawful  ordinance.  Sonn  t.  Elrie 
Railway  Company,  66  N.  J.  Law,  428,  49 
Atl.  458. 

In  the  majority  opinion  there  Is  a  discus- 
sion of  the  question  as  to  whether  the  ordi- 
nance of  the  city  of  Newark  which  attempts 
to  impose  a  duty  upon  the  defendant  com- 
pany to  pave  its  tracks  is  not  void  because 
such  an  imposition  is,  in  effect,  taxation.  I 
shall  not  discuss  that  question,  farther  than 
to  express  dissent  from  that  view,  for  the 
reason  that  that  question  is  not,  in  my  Judg- 
ment, In  tills  case  for  decision. 

I  am  authorized  to  say  that  Justice  HEiN- 
DRICKSON  and  Judge  BOGERT  concur  in 
the  view  here  expressed. 

r  vote  to  affirm. 

VREDENBURGH,  J.  I  concur  in  the 
dissenting  opinion  of  Mr.  Justice  FORT  In 
this  case  as  a  whole,  but  desire  to  especial- 
ly emphasize  my  adherence  to  the  doctrine 
therein  contained  wherein  it  is  said  that  "a 
city  charter,  or  an  ordinance  passed  under  it, 
Is  not  for  the  benefit  of  the  city,  per  se,  but 
Is  for  the  protection  of  the  traveling  public. 
Especially  must  this  be  true  with  regard  to 
a  provision  with  relation  to  the  paving  and 
repavlng  of  that  portion  of  the  highway  lying 
between  the  rails  constituting  the  tracks  of 
the  company.  The  city  does  not  pave  for 
Its  own  purposes,  per  se.  Paving  la  for  the 
use  of  the  public." 

For  these  reasons,  I  also  vote  to  affirm. 


DUYSTBE  v.  CRAWFORD. 

(Supreme  Court  of  New  Jersey.     Feb.  24, 

1903.) 

APPEAL— BRIEF  NOT  SUBMITTED  BT  ATTOR- 
NEY—STIPULATION. 
1.  The  Supreme  Court  will  not  consider  a 
brief  submitted  on  behalf  of  a  party  in  error 
by  a  member  of  the  bar  who  has  uot  been  li- 
censed to  practice  as  counselor  at  law,  notwith- 
standing a  stipulation  to  submit  the  cause  up- 
on briefs. 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  George  F.  Duystei^  against  The- 
no  G.  Crawford.  Judgment  for  plaintiff, 
and  defendant  brings  error. 

Argued  November  term,  1902,  before  GUM- 
MERE,  C.  J.,  and  VAN  STCKEL,  FORT,  and 
PITNEY,  JJ. 

Theodore  Rurode,  for  plaintiff  in  error. 
George  S.  Hobart,  for  defendant  in  error. 
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PEB  CURIAM.  On  the  caU  of  the  list  at 
the  opening  of  the  term,  It  wag  announced 
that  this  cause  would  be  submitted  upon 
briefs.  Pursuant  to  this  announcement,  cop- 
lee  of  the  printed  case  and  briefs  were  filed 
with  the  sergeant  at  arms.  It  appears,  how- 
ever, upon  an  inspection  of  the  brief  submit- 
ted on  behalf  of  the  plaintiff  In  error,  that  it 
Is  presented  by  a  member  of  the  bar  who  has 
not  as  yet  been  licensed  to  practice  as  a 
counselor  at  law.  This  court  will  not  receive 
such  a  brief.  The  cause  stands,  therefore, 
as  If,  notwithstanding  the  stipulation  to  sub- 
mit It  upon  briefs  under  the  rule,  the  plain- 
tiff In  error  had  entirely  failed  to  comply 
with  that  stipulation.  The  defendant  in  er- 
ror is  entitled  to  proceed  as  if  no  brief  bad 
been  filed  by  his  adversary. 


In  re  OLAUS'  WILI.. 

(Prerogative  Court  of  New  Jersey.     Jan.  27, 

1903.) 

COSTS  ON  APPEAL— PROBATB  OP  WILL. 
1.  Where  the  orphans'  court  decided  that  con- 
testant, on  the  probate  of  a  will,  bad  reason- 
able cause  for  the  contest,  and  ordered  the 
costs  to  be  paid  out  of  the  estate  of  testator, 
and  the  proponent  of  the  will  did  not  appeal 
therefrom,  but  no  reasonable  cause  existed  for 
protracting  the  contest  by  an  appeal  to  the 
prerogative  court,  the  costs  and  expenses  of 
such  an  appeal  will  not  be  paid  from  the  estate. 

Appeal  from  Orphans'  Court,  Camden 
County. 

In  the  matter  of  the  alleged  last  will  and 
testament  of  William  F.  Claus,  deceased. 
From  a  decree  admitting  the  will  to  probate, 
contestant  appeals.    Affirmed. 

Spencer  Simpson,  for  appellant  Florance 
O.  Toram  and  D.  V.  Summerill,  for  appellee. 

MAGIB,  Ordinary.  I  find  nothing  In  the 
proofs  before  the  orphans'  court  to  Justify  a 
reversal  of  the  decree  admitting  the  will  to 
probate.    It  must  be  affirmed. 

The  orphans'  court  concluded  that  the  ap- 
pellant had  reasonable  Cause  for  contesting 

'the  validity  of  the  will,  and  ordered  the  costs 
and  expenses  of  the  litigation  on  her  part 
to  be  paid  out  of  the  estate  of  testator.    The 

,  proponents  of  the  will  have  not  appealed 
therefrom,  and  the  order,  as  made,  must 
stand.  But  I  find  no  reasonable  cause  for 
protracting  this  contest  by  an  appeal  to  this 
court,  and  will  decline  to  direct  the  costs  and 
expenses  of  appellant  in  this  court  to  be  paid 
from  the  estate. 


BROWN  V.  ELIZABETH,  P.  ft  C.  J.  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

8TRBBT  RAILROADS— INJURY  TO  PEDESTRIAN 
—CONTRIBUTORY  NEGLIQENCB. 

1.  Plaintiff  attempted  to  cross,  on  foot,  trol- 
ley tracks  laid  in  the  middle  of  an  avenue  with 
which  he  was  familiar.  The  time  was  after 
7  o'clock   in  the   evening  of   February   12tli. 


The  night  was  very  dark  and  rainy.  He  was 
struck  and  injured  by  a  trolley  car  coming  from 
the  east.  In  that  direction  the  avenue  was 
straight  for  a  lon^  distance.  The  car  car- 
ried a  headlight  at  its  top.  and  its  interior  was 
also  lighted.  From  the  configuration  of  the 
ground,  all  the  lights  of  a  car  thus  approach- 
ing could  be  seeu  for  650  or  700  feet,  and  the 
headlight  for  a  much  greater  distance.  He  tes- 
tified that  when  he  started  to  croes  he  did  not 
see  the  car,  but  before  he  succeeded  in  crossing 
he  was  struck,  though  he  "stepped  as  quick  as 
he  could."  Held  that,  upon  plaintiff's  case,  his 
negligence  contributing  to  his  injury  so  clearly 
appeared  that  it  was  error  to  submit  the  case 
to  the  jury. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Union  (3onnty. 

Action  by  Daniel  Brown  against  the  Eliza- 
beth, Plainfleld  &  Central  Jersey  Railroad 
Company.  Judgment  for  plaintUC,  and  de- 
fendant brings  error.    Beversed. 

Frank  Bergen,  for  plaintiff  in  error.  Jere- 
miah A.  Kieman,  for  defendant  in  error. 

MAOIE,  Cb.  The  record  brought  up  by 
this  writ  of  error  discloses  a  Judgment  In  ta.- 
vorof  the  plaintiff  in  an  action  brought  tore- 
cover  compensation  for  injuries  sustained  by 
him  by  reason  of  a  collision  with  a  trolley 
car  of  the  defendant.  The  Judgment  Is  as- 
sailed on  the  single  ground  that  the  trial 
Judge  erred  in  refusing  to  nonsuit  the  plain- 
tiff. It  appears  by  the  bill  of  exceptions 
tiiat  the  motion  to  nonsuit  was  made  upon 
two  grounds:  (1)  That  there  was  a  failure 
of  evidence  to  Justify  a  finding  by  the  Jury 
that  the  motorman  engaged  in  running  the 
trolley  car  which  struck  plaintiff  was  guilty 
of  any  neglect  of  the  duty  which  the  com- 
pany owed  to  a  pedestrian  crossing  the  track 
of  the  company  under  the  circumstances 
proved  in  the  case;  and  (2)  that,  upon  the 
plaintiff's  testimony,  his  own  negligence  con- 
tributing to  his  injury  was  conclusively,  and 
as  a  matter  of  law,  established,  so  that  a 
verdict  in  his 'favor  lacked  the  support  of 
evidence.  It  has  been  deemed  necessary  to 
consider  only  the  second  ground  on  w^hich 
the  motion  was  based. 

In  dealing  with  the  questions  tfans  pre- 
sented, it  must  be  assumed  that  the  jury 
were  entiOed  to  give  credence  to  the  testi- 
mony of  the  plaintiff  and  the  witnesses  pro- 
duced by  him,  and  to  draw  therefrom  all 
reasonable  inferences  favorable  to  his;  con- 
tention. The  question  is  whether,  upon  such 
assumption,  a  verdict  for  the  plaintiff  is 
supportable.  The  circumstances  disclosed 
by  the  evidence  thus  given  are  these:  The 
collision  took  place  after  7  o'clock  in  the 
evening  of  February  12th.  The  evening  was 
very  dark,  and  It  was  raining.  Plaintiff  bad 
left  bis  work,  and  was  going  toward  his 
home  on  foot.  He  had  reached  a  public 
street  called  "South  Avenue,"  and  was  pass- 
ing along  it  on  the  south  side,  in  an  easterly 
direction,  when  he,  for  reasons  which  he 
gave,  crossed,  or  attempted  to  cross,  to  the 
northerly  side  of  the  avenue.  In  doing  this, 
he  was  obliged  to  cross  the  tracks  of  the 
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defendant,  irhieh  were  laid  In  the  center  of 
tlie  arenne.  Plaintiff  was  accustomed  to 
pass  along  that  avenne,  and  knew  the  loca- 
tion of  the  tracks.  Before  he  bad  crossed 
the  tracks,  he  was  struck  by  V  car  going 
westerly  on  the  west-bound  track  (which 
was  the  more  northerly  of  the  two  tracks), 
and  Injored.  From  the  point  where  the  col- 
lision occurred,  the  avenue,  in  an  easterly 
direction,  was' straight  for  a  long  distance. 
There  was  an  ascending  grade  in  that  direc- 
tion of  about  2%  per  cent,  to  a  summit  660 
or  700  feet  distant.  Beyond  that  summit 
there  was  a  descending  grade  of  about  the 
■ame  rate.  There  were  lights  along  one 
side  of  the  avenue  at  rather  long  intervals. 
The  car  which  collided  with  plaintiff  car- 
ried a  headlight  at  the  top,  and  Its  interior 
was  also  lighted.  From  these  physical  facts. 
It  is  obvious  that  the  lights  of  the  approach- 
ing car  conid  be  seen  from  the  point  of  the 
collision  for  over  600  feet,  and  that  the 
headlight  of  the  car  could  be  seen  for  a 
much  longer  distance.  In  attempting  to 
croM  the  tracks,  a  duty  was  imposed  on  the 
plaintiff  to  take  such  care  for  his  safety  as 
reasonable  prudence  required  under  the  pe- 
cnliar  circumstances.  He  was  bound  to  use 
his  powers  of  observation  to  discover  the 
approaching  car,  and  to  exert  bis  Judgment 
how  to  avoid  the  danger  of  a  collision. 
What  he  did  do,  may  be  shown  by  the  fol- 
lowing excerpts  from  Ms  testimony:  "Q. 
When  you  started  to  cross  the  track,  did 
you  see  any  trolley?  A.  I  saw  lights  way 
up  on  the  bill.  I  could  not  see  what  light  it 
was.  •  •  •  Q.  What  track  did  you  stand 
on?  A.  On  the  south  side  when  I  started. 
Q.  When  yon  started  to  cross?  A.  Tes.  sir. 
Q.  When  you  started  to  cross,  was  there  a 
trolley  car  In  sight?  A.  None  that  I  conld 
see.  Q.  What  was  it  that  first  drew  yonr 
attenUon?  A.  The  light  I  see  on  the  track. 
Q.  What  did  you  do  then?  A.'  1  stepped  as 
quick  as  I  could.  I  thought  it  was  the  trol- 
ley. I  stepped  as  quick  as  I  could."  As 
the  plaintiff  did  not  pause  to  discover  what 
the  light  which  he  saw  up  on  the  hill  was, 
or  whether  it  was  the  light  of  an  approach- 
ing vehicle,  he  did  not  place  himself  hi  the 
position  of  one  who,  having  occasion  to  cross 
the  track  of  this  sort,  and  having  observed 
an  approaching  car,  exercises  his  judgment 
as  to  his  being  able  to  cross  safely,  without 
risk  of  collision— a  situation  which  has  been 
dealt  with  in  many  cases.  Consolidated 
Traction  Company  v.  Lambertson,  68  N.  J. 
lAW,  297,  36  Ati.  100;  Id.,  60  N.  J.  Law, 
452,  88  Atl.  683;  Newark  Passenger  Railway 
V.  Block.  66  N.  J.  Law,  605,  27  Atl.  1067, 
22  L.  B.  A.  374;  AtlanUc  Coast  Electric  RaU- 
road  Co.  v.  Rennard,  62  N.  J.  Law,  773,  42 
Atl.  1041.  Whether  or  not  a  passenger  in 
such  cases  has  exercised  a  prudent  care  for 
bis  safety  must  generally  be  a  question  for 
a  Jury.  Bnt  by  his  evidence  the  plaintiff  put 
tainiseif  in  another  category.  He  admitted 
that  when  be  started  to  cross  the  tracks  he 


*V»iw  lights  way  np  on  the  hill,"  and  did  not 
know  what  lights  they  were.  Prudence  re- 
quired him  then  to  wait  a  sufficient  time  to 
enable  bim  to  ol>serve  whether  the  lights 
which  he  saw  were  those  of  the  street  lamps 
on  the  side  of  the  avenue,  or  were  those  of  a 
car  In  the  middle  of  the  avenue.  Without 
waiting,  he  proceeded  to  cross.  When  he 
says  that  at  that  time  he  could  see  no  trol- 
ley car  in  sight,  he  conclusively  establishes 
that  he  did  not  then  make  the  observation 
which  duty  required  of  lilm,  because,  if  he 
had  done  so,  he  would  undoubtedly  have 
discovered  the  approaching  car,  and  have 
been  able  to  avoid  the  collision.  The  case, 
in  this  aspect,  falls  within  the  doctrine  of 
P.  R.  R.  V.  Rlghter,  42  N.  J.  Law,  180. 

Upon  this  view,  it  was  error  In  the  trial 
judge  to  refuse  to  nonsuit  the  plaintiff;  and, 
there  being  nothing  in  the  etldence  after- 
ward taken  to  change  the  situation  as  it 
appeared  at  the  close  of  the  plalntilTs  case, 
the  judgment  cannot  be  sustained,  and  most 
be  reversed. 


BUCKLEY  T.  HANN  ct  aL 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
March  2.  1908.) 

HBCHANICa  UBN— ABROGATION  OF  CON- 
TRACT. 

1.  The  trial  conrt  properly  left  it  to  the  jury 
to  determine  whether,  after  a  boUding  contract 
had  been  filed  in  the  clerk's  office,  it  had  been 
snbaeqneutly  abrogated,  and  a  new  parol  con- 
tract 'snbstitnted  for  it;  instmctinK  the  jury 
that.  If  the  written  contract  had  been  thna 
abrogated,  the  land  and  building  were  subject, 
under  the  mechanic's  lien  law,  to  a  lien  for 
work  done  by  a  subcontractor. 

(Syllabus  by  the  Conrt.) 

Error  to  Supreme  Court. 

Action  by.Elwood  Buckley  against  Clar- 
ence A.  Hann  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

O.  A.  Bourgeois,  for  plaintiff  in  »ror. 
Thompson  &  Cole,  for  defendants  In  error. 

VAN  STCKBL,  J.  The  defendant  Burk- 
hard  entered  Into  a  written  contract  with  the 
defendant  Hann  to  erect  a  boilding  upon  the 
land  of  the  former.  The  contract  was  filed 
as  required  by  law,  to  protect  the  owner 
against  liens  other  than  that  of  Hann.  This 
suit  was  brought  to  charge  the  building  and 
lands  of  Burkhard  with  a  Hen  for  work  done 
on  the  building  by  Buckley,  the  plaintiff, 
who  was  a  subcontractor.  The  plaintiff 
claimed  on  the  trial  of  this  cause  that  the 
written  contract  was  -  abrogated,  and  a  new 
parol  contract  was  entered  into  I>etween 
Burkhard  and  Hann,  nnder  which  the  build- 
ing was  erected.  On  the  17th  of  Octol>er, 
1899,  Hann  signed  a  paper  by  which  he  sur- 
rendered all  his  rights  under  the  contract, 
and  authorized  Burkhard  to  let  the  work  to 
any  other  person,  stating  in  It  that  the  con- 
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■ld»atIon  was  fhat  Bnrkhard  had  r^eased 
him.  He  handed  this  release  to  Shumway, 
the  architect  Shumway  testified  that  he 
bad  no  authority  from  Bnrkhard  to  release 
Hann,  or  to  accept  Hann's  release.  Burk- 
hard  testified  that  he  gave  Shumway  no 
such  authority,  and  that  be  did  not  know  of 
the  execution  of  the  release  by  Ebinn  until  a 
month  or  six  weeks  before  the  trial  of  this 
cause.  The  plaintiff,  on  January  15,  1900, 
gave  notice  in  writing  to  Burkhard  to  re- 
tain $540  of  the  contract  price  under  the  con- 
tract filed,  alleging  that  Hann  owed  him  that 
sum  for  work  done  on  the  building.  This 
was  a  clear  recognitiotf  of  the  existence  of 
the  written  contract. 

Burkhard  also  offered  in  evidence  four  cer- 
tificates given  by  Shumway,  the  architect,  to 
Hann,  for  the  several  payments  as  they  be- 
came due  to  him  according  to  the  terms  of 
the  contract  as  filed,  for  which  Hann  gave 
his  receipt  This  testimony  was  objected  to 
by  the  plaintiff,  but  it  was  clearly  competent 
upon  the  question  whether'  there  had  been 
any  agreement  between  the  parties  to  abro- 
gate the  contract  It  was,  therefore,  a  ques- 
tion of  fact  whether  the  work  was  done  un- 
der the  written  contract  as  filed,  or  under  a 
substituted  parol  contract.  The  trial  court 
properly  left  that  question  to  the  Jury,  ex- 
pressly Instructing  It  that,  if  the  Jury  found 
that  the  work  was  done  under  the  original 
contract  the  plaintiff  could  not  recover,  but 
if  it  was  done  under  a  new  and  verbal  con- 
tract, the  plaintiff  was  entitled  to  a  verdict 
for  the  amount  shown  to  be  due  him  for 
work  done  upon  the  building.  Hann  testi- 
fied on  the  trial  that,  after  the  written  con- 
tract was  executed,  he  discovered  he  had 
made  a  mistake  in  his  estimate  to  the  ex- 
tent of  $475,  of  which  he  informed  Burkhard, 
and  that  Shumway  told  him  that  Bnrkhard 
would  pay  him  $475  in  excess  of  the  contract 
price.  The  plaintiff  afterwards  called  Shum- 
way as  a  witness,  who  testified  that  Burk- 
hard said  to  him  that  he  was  sorry  to  see 
Hann  lose  any  money,  and,  if  he  completed 
the  work  Batlsfactorily,  he  would  make  up 
the  difference  to  him,  and  that  he  (Shumway) 
then  told  Hann  that  he  had  better  do  the 
best  he  could  to  make  the  work  satisfactory, 
because,  if  he  completed  it  as  he  agreed  to, 
Bnrkhard  would  make  up  the  difference  to 
him.  After  this  testimony  was  given  by 
Shumway,  the  plaintiff  recalled  Hann  as  a 
witness,  and  asked  him  the  following  ques- 
tion: "Question.  Mr.  Hann,  Mr.  Shumway 
the  agent  or  architect  for  the  building  of  this 
house,,  states  that  It  was  only  a  conditional 
agreement  that  you  should  get  this  $475  ad- 
ditional, conditioned  upon  your  going  ahead 
and  completing  the  work  satisfactorily,  and 
so  on.  Is  that  correct?"  This  question  was 
objected  to  by  the  defendant's  coimsel,  aud 
overruled.  Exception  was  taken,  and  error 
assigned.  Th(i  question  was  objectionable 
for  two  reasons:  (1)  It  was  a  mere  attempt 
to  have  Hann  repeat  his  previous  statement 


that  the  promise  to  blm  was  unconditional. 

(2)  Whether  the  promise  was  absolute  or 
conditional  is  Immaterial:  It  was  vrlthont 
consideration,  and  void.  Hann  was  under  a- 
wrltten  contract  to  perform  the  work  for  a 
stipulated  price,  and,  so  long  as  that  con- 
tract was  In  force,  there  was  no  legal  lia- 
bility on  the  part  of  the  owner  to  pay  the 
extra  sum  to  Hann,  nor  any  right  on  the  part 
of  the  plaintiff  to  retain  It  in  the  bands  of 
the  owner. 

As  before  stated,  the  question  whether  the 
original  contract  was  abrogated  was  properly 
submitted  to  the  Jury,  and  no  error  In  law 
appears  In  the  trial  of  the  cause. 

The  Judgment  should  be  afitoned. 


WEEKS  V.   BOABD  OF  CHOSEN  FKEE- 
HOLDERS  OF  COUNTY  OF 
SOMERSET. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 
BRIDGE— XCCIDBNT  TO  PEDESTRIAN. 
1.  The  mere  fact  that  a  person  trareling  up- 
on the  highway,  after  dark,  mistakes  the  wing 
wall  of  a  bridge  (which  carries  the  highway 
over  au   intersecting   stream)   for   a    footpath, 
and.  after  getting  upon  it,  falls  off,  and  is  ia- 
jored,   attords  no   ground   for  concluding  that 
the  bridge  was  improperly  constructed. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Granville  M.  Weeks  against  ttie 
Board  of  Chosen  Freeholders  of  the  County 
of  Somerset.  Judgment  for  defendant,  and 
plaintiff -brings  error.    AfiBrmed. 

J.  A.  Beecher,  for  plaintiff  In  error.  B.  V. 
Llndabury,  for  defendant  in  error. 

OUMMERE,  C.  J.  The  plaintiff  in  error 
brought  this  suit  to  recover  for  personal  In- 
juries received  by  him  while  crossing  a 
bridge  erected  and  maintained  by  the  defend- 
ant in  error  over  a 'small  stream  which  Inter- 
sected the  road  along  which  he  was  travel- 
ing. The  accident  occurred  in  the  evening. 
Owing  to  the  darkness,  the  plaintiff  in  error 
mistook  one  of  the  wing  walls  of  the  bridge 
for  a  flagged  footpath  for  pedestrians;  step- 
ped upon  it,  and  walked  along  It  until  he 
reached  its  end;  and  there  either  stepped  off 
or  fell  off,  and  was  injured.  The  top  of  the 
wing  wall  at  the  point  where  the  plaintjlff  In 
error  fell  was  about  3  feet  above  the  surface 
of  the  roadway,  and  at  the  other  end  was 
about  91^  inches.  At  what  point  he  got  apon 
it  does  not  appear. 

The  liability  of  the  board  of  freeholders  to 
answer  in  damages  for  injuries  received  by 
a  person  in  crossing  a  county  bridge  is  a  stat- 
utory one,  and  is  limited  to  such  injuries  as 
directly  result  from  the  neglect  of  the  hoard 
to  properly  "erect  rebuild,  or  repair"  such 
bridge.  Oen.  St  p.  307,  {9.  In  the  present 
case  the  ground  upon  which  the  plaintiff  In 
error  rests  his  right  to  recover,  as  stated  by 
counsel  in  his  brief,  Is  that  in  building  the 
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wing  wall  of  the  bridge  In  Question  tbe  free- 
holden  were  negligent,  because  they  did  not 
place  a  railing,  or  some  other  sufiBdent  bar- 
rier, upon  tbe  coping  of  tbe  wall,  for  the  pur- 
pose of  preyenting  people  from  going  upon  or 
over  it  The  only  evidence  that  the  presence 
of  a  railing  or  other  barrier  upon  the  wing 
'wall  of  tbe  bridge  was  necessary,  in  order  to 
make  it  reasonably  safe  f<nr  tbe  traveling 
public,  was  the  fact  that  at  one  point  tbe 
wall  was  low  enough  to  permit  tbe  plaintifr 
In  error  to  readily  get  upon  it.  But  improp- 
er construction  was  no  more  shown  by  this 
fact  than  it  would  have  been  by  proving  tliat 
the  freeholders  had  placed  a  railing  or  other 
barrier  upon  the  top  of  the  wing  wall,  and 
tbat  the  plaintiff  in  error,  mistaking  the  cop- 
ing for  a  flagged  footway  for  the  use  of  trav- 
elers, and,  unable  to  discover  the  rallbig  by 
reason  of  tbe  darkness,  had  received  injury 
by  coming  in  contact  with  tbe  railing  while 
attempting  to  get  upon  the  coping.  Mere 
proof  of  the  happening  of  an  accident  raises 
no  presumption  of  negligence. 

The  trial  court,  at  the  dose  of  tbe  testimo- 
ny, properly  directed  a  verdict  for  the  de- 
fendant. The  Judgment  under  review  should 
be  affirmed. 


DOTSON  et  al.  v.  ERIE  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  2,  1903.) 

CABRIIiRB-INJtJKT    TO    PASSBNQBR— DEFECT- 

IVB  PLATFORM— CONTRIBUTORY 

NBQLiaBNCB. 

1.  A  passenger  at  a  railway  station  mav  law- 
fully use  the  platform,  or  any  part  of  it,  for 
the  purpose  of  exit  to  and  from  the  company's 
trains,  or  for  any  other  lawful  'purpose  con- 
nected with  his  Journey;  but,  In  order  to 
maintain  a  liability  agaiiist  the  company  for 
injury  received  from  passing  trains,  his  use  of 
such  platform  must  be  limited  to  the  purposes 
for  which  it  is  manifestly  adapted. 

2.  It  is  the  duty  of  the  company  to  so  c6n- 
struct  its  platform  that  it  shall  be  reasonably 
safe  for  use  b^  passengers,  and  to  locate  it 
in  such  proximity  to  the  railroad  tracks  that 
it  will  afford  a  safe  and  courenient  means  of 
exit  to  and  from  its  cars  for  its  passengers, 
including  those  who  may  be  aged  and  infirm. 

3.  While  trains  are  passing  such  platform, 
or  are  likely  to  pass,  waiting  passengers  must 
keep  such  a  distance  from  the.  edge  of  the  plat- 
form next  to  the  rail  that  they  will  not  be 
struck  by  such  projections  as  usually  attach  to 
ordinary  trains.  Under  such  circumstances,  the 
edge  of  the  platform  is  usually  a  place  of  dan- 
ger, and  if  a  passenger^  while  occupying  such 
a  place,  is  struck  In  this  way,  the  injury  can- 
not ordinarily  be  attributed  to  negligent  con- 
struction by  the  company. 

4.  In  tbe  present  case  uie  plaintiff  was  walk- 
ing along  the  platform,  which  was  on  a  level 
with  the  top  of  the  rails,  toward  the  station, 
in  order  to  purchase  a  ticket.  She  suddenly 
diverged  In  her  course,  toward  the  rail,  so 
tbat  she  was  struck  from  behind  by  the  bumper 
of  a  slowly  moviuK  train  just  pnlliug  into  the 
station,  on  which  she  was  to  take  passage,  and 
was  biJnred.  The  j;>latform  was  constructed  of 
crushea  stone,  which  extended  to  the  line  of 
planking,  18  Inches  wide,  along  the  nearest 
rail.  l%e  trial  Judge  treated  the  outer  Hue  of 
the  stone  surface  as  the  edge  of  the  platform. 
Tbe  evidence  showed  that  the  bumper  projected 


slightly  over  this  edge  of  the  platform,  and  It 
was  left  to  the  Jurv  to  say,  in  case  they  should 
find  that  plaintiff  was  walking  wiuiln  the 
line  of  the  platform  when  she  was  struck, 
whether  it  was  negligence  in  the  company  to 
have  constructed  Its  platform  in  such  close 
proximity  to  the  rail.  It  was  held,  in  review, 
that  no  negligence  was  shown,  and  that  the 
charge,  in  this  respect,  was  erroneous. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Mary  T.  Dotson  and  husband 
against  tbe  E^rie  Railroad  Ck>mpany.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Reversed. 

Corbln  &  Corbln.  for  plaintiff  in  error. 
Warren  Dixon,  for  defendants  in  error. 

HENDRICKSON,  J.  This  writ  brings  up 
for  review  a  Jtidgment  of  the  Supreme  CJourt 
entered  upon  a  verdict  rendered  at  the  Ber- 
gen chrcnlt  The  defendants  in  error,  who 
were  the  plaintiffB  below,  and  are  husband 
and  wife,  brought  suit  to  recover  damages 
for  personal  injuries  to  the  wife,  resulting 
from  her  being  struck  by  the  bumper  of  a 
locomotive  engine  of  the  defendant  company 
at  its  station  in  Bnglewood,  in  the  county  of 
Bergen.  For  convenience,  I  will  hereafter 
refer  to  her  as  the  plaintiff  below.  The 
grounds  of  recovery  averred  in  the  pleadings 
were  twofold.  One  was  tbe  negligent  opera- 
tion and  management  of  the  cars  and  loco- 
motive of  the  defendant  while  running  along 
the  platform  of  the  station,  under  the  exist- 
ing conditions,  and  the  other  was  negligent 
construction  of  the  platform,  in  locating  it 
so  near  the  tracks  that  its  locomotives  and 
cars  would  overlap  the  platform,  and  strike 
passengers  walking  along  tbe  same,  so  that 
on  the  occasion  referred  to  tbe  plaintiff  was 
struck  by  one  of  the  defendant's  locomotives 
while  she  was  walking  along  the  edge  of  tbe 
platform,  and  was  at  the  thne  in  the  exercise 
of  due  care.  There  were  motions  to  nonsuit 
and  to  direct  a  verdict  on  tbe  ground  that  no 
negligence  was  proved,  and  on  the  furtber 
ground  of  contributory  negligence,  which 
were  overruled,  and  exceptions  were  allowed 
and  duly  sealed. 

The  learned  Judge,  at  tbe  dose  of  his 
charge,  directed  the  Jury  tbat,  in  case  they 
found  a  verdict  for  tbe  plaintiffs,  they  should 
find  specially  whether  it  was  based  upon  the 
negligent  construction  of  the  platform,  or 
upon  the  negligence  of  the  engineer  In  the 
management  of  Ills  engine,  or  upon  tbe  neg- 
ligence of  both.  In  returning  their  verdict 
for  tbe  plaintiffs,  tbe  Jury  based  their  finding 
upon  negligent  construction,  and  not  upon 
negligence  on  the  part  of  the  engineer.  Thus 
all  questions  relating  to  negligent  manage- 
ment of  the  company's  train  are  eliminated 
from  this  discussion.  We  may  appropriately 
deal  with  the  other  questions  under  tbe  ex- 
ceptions taken  to  the  charge  of  the  court, 
and  to  tbe  refusal  to  direct  a  verdict 

Some  facts  should  be  stated,  to  properly 
illuBtrate  the  situation:    The  general  dlrec- 
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tlon  of  tbe  road  at  this  point  was  north  and 
south.  The  station  was  on  the  easterly  side 
of  the  tracks,  the  west-bound  track  being  the 
nearer  one  to  the  station.  The  platform  of 
the  station  was  on  a  level  with  the  top  of 
the  rails  of  tbe  tracks.  It  consisted  of  flag- 
ging about  the  station,  and  then  of  crushed 
stone  as  it  approached  the  track.  Immedi- 
ately along  the  rails  was  planking  18  Inches 
wide,  and  within  tbe  rails  and  between  the 
two  tracks  the  crushed  stone  continued,  so 
that  the  whole  was  on  a  level  from  the  sta- 
tion to  the  east-bound  track;  thus  serving 
as  a  means  of  ingress  and  egress  to  and  from 
the  trains  on  either  of  the  tracks.  The  plat- 
form is  thus  extended  to  the  east-bound 
track  for  a  space  up  and  down  the  tracks  in 
front  of  the  station  of  300  feet  The  whole 
platform  is  about  685  feet  long,  and  south  of 
the  station  there  is  a  driveway  for  carriages 
along  the  platform,  and  4  feet  and  a  half  be- 
low its  level.  The  width  of  the  platform  at 
the  station  is  about  60  feet,  and  at  the  south 
end  of  the  station  the  rear  line  of  the  plat- 
form curves  toward  the  tracks  in  a  southerly 
direction  until  it  is  narrowed  to  a  width  of 
10.7  feet,  and  then  runs  southwardly  of  the 
same  width.  In  rectangular  form,  along  the 
tracks,  a  (Considerable  distance.  The  acci- 
dent occurred  September  3,  1901,  about  7:30 
o'clock  in  the  evening,  and  the  place  where  it 
happened  was  well  lighted  by  electric  lights. 
The  plaintiff  came  from  the  town,  and  enter- 
ed the  platform  not  far  from  its  southerly 
end,  and  was  on  her  way  to  the  station  to 
buy  a  ticket  to  her  home,  in  Highwood,  a 
station  above.  She  had  walked  two  or  three 
hundred  feet  northwardly,  and,  when  she 
reached  a  point  variously  estimated  at  from 
60  feet  to  200  feet  from  the  station,  she  was 
struck  by  the  bumper  of  the  engine  attached 
to  tbe  train  she  was  about  to  take.  It  was 
moving  slowly  in  the  same  direction  she  was 
walking,  at  tbe  rate  of  3  or  4  mUes  an  hour; 
having  slowed  up  to  allow  the  east-bound 
train  to  pull  out  of  the  station  ahead  of  it 
The  plaintiff  was  walking  in  about  the  cen- 
ter of  the  platform,  until  a  few  moments  be- 
fore she  was  struck,  when  she  diverged  in 
her  cotuve  toward  the  rail.  She  testified  that 
she  was  crowded  toward  the  rail  by  passen- 
gers who  alighted  from  the  down  train,  but 
the  other  witnesses  (her  own  as  well  as  the 
company's)  showed  that  in  this  she  was  prob- 
ably mistaken.  But  the  fact  is  not  material 
to  the  points  to  be  discussed.  The  engineer, 
upon  seeing  her  turn  toward  the  rail,  gave 
the  danger  signal  and  put  on  the  emergency 
brake,  but  too  late  to  avoid  the  striking  of 
the  plaintiff  about  the  hip,  and  throwing  her 
down  upon  the  platform,  causing  serious 
bmlaes  and  injuries.  The  bumper  which 
struck  the  plaintiff  is  a  square  piece  of  tim- 
ber, rounded  over  at  the  ends,  to  which  the 
cowcatcher  attaches;  and  it  projects  to  the 
side  far  enough  to  cover  the  head  of  the  cyl- 
inder, which  it  is  Intended  to  protect. 
The  learned  trial  judge  tiad  charged  the 


jury  that  If  they  fonnd  that  at  tbe  time  the 
plaintiff  was  struck  "she  was  upon  tbe 
planking  alongside  of  this  railroad,  then  tbe 
verdict  should  be  for  the  defendant  because 
it  is  evident,  and  must  have  been  evident  to 
every  adult  person,  that  that  planking  was 
not  intended  for  persons  to  walk  upon,"  etc. 
He  had  further  charged  that  "if  she  were  not 
upon  the  planking,  but  were  upon  the  gravel 
walk  or  platform,  as  it  Is  called,  then  tlie 
question  for  you  to  decide  would  be  whether 
or  not  she  was  guilty  of  negligence  in  going 
so  near  as  that  to  tbe  rail,  under  the  dnnim- 
stances  of  the-  case."  It  should  be  observed 
that  there  was  no  evidence  in  the  case  which 
characterized  the  platform  as  only  extending 
to  the  planking  next  to  the  rail.  Nor  was 
there  any  evidence  that  the  platform  was 
not  properly  constructed,  or  that  the  planking 
was  Intended  for  a  different  use  than  the 
rest  of  the  platform.  The  trial  court  furth« 
charged  that,  if  the  jury  found  upon  both  of 
these  questions  in  favor  of  the  plaintiff,  then 
"was  it  negligence  in  the  company  itself  to 
have  that  gravel  platform  approach  so  near 
to  the  rail  that  passengers  would  be  likely 
to  be  endangered  even  if  they  exercised  rea- 
sonable care  in  the  use  of  the  platform,  and 
did  this  accident  spring  out  of  that  kind  oT 
negligence  on  the  part  of  tbe  company 
•  •  *Y'  "Does  the  evidence  satisfy  you 
that  the  company  failed  to  take  proper  care— 
and  that  means  a  high  degree  of  care — for 
the  safety  of  persons  who  came  there  as  pas- 
sengers, when  they  constructed  that  plat- 
form so  close  to  the  rails  that  there  would  be 
danger  that  persons  in  the  prudent  use  of  tbe 
platform  would  be  struck  by  any  part  of  the 
engine?"  The  jury  was  Instructed  tbat  if 
they  answered  this  question,  as  well  as  the 
previous  questions,  in  favor  of  the  plaintiff, 
then  the  verdict  ought  to  be  for  the  plain- 
tiffs. Exception  to  these  instructions  were 
duly  sealed,  and  error  has  been  assigned 
thereon. 

Eiven  conceding  for  the  present  that  the 
planking  along  the  6a8t  rail  was  not  a  part 
of  the  platform,  and  that  the  graveled  or 
stone  surface  along  the  planking  is  to  be 
regarded  as  the  platform  proper,  we  are  un- 
able to  concur  in  the  view  that  any  action- 
able negligence  is  shown  by  reason  of  its 
proximity  to  the  tracks.  Admittedly,  it 
would  then  be  a  distance  of  18  inches  from 
the  nearest  rail.  The  evidence  was  that  the 
engine  in  question  was  similar  to  the  other 
engines  used  on  the  road,  and  that  the  pro- 
jection of  the  bumper  was  the  same  in  all 
of  them.  The  engineer  testified  that  the 
bumper  extends  a  trifle  beyond  the  planks 
(he  could  not  say  bow  much);  that  the  plain- 
tiff must  have  been  about  on  the  edge  of 
the  plank  farthest  from  the  rail  when  she 
was  struck;  that  the  btmiper,  as  the  witnew 
stated  It  "just  glanced  her,"  knocking  hw 
off  sideways.  In  order  to  sustain  the  theory 
of  the  charge,  It  must  be  assumed,  we  think, 
that  there  is  an   Implied  Invitation   by  the 
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oompaay  to  Its  passengers  to  stand  upon  any 
part  of  Its  platform-r-eyen  at  its  very  edge- 
when  Its  trains  are  passing,  and  wltb  it  an 
obligation  to  ^erclse  reasonable  care  for 
tbelr  safety  when  they  may  thns  expose 
themselves  to  danger.  In  order  to  sustain  a 
claim  of  liability  against  the  owner  or  oc- 
cupier for  the  Injury  sustained  in  the  use  of 
bis  premises  where  there  is  no  express  invi- 
tation, it  must  appear  that  there  was  an 
Implied  Invitation;  that  is,  that  the  person 
Injured  "entered  the  premises  because  he  was 
led  by  the  acts  or  conduct  of  the  owner  or 
occupier  to  beUeve  that  the  premises  were 
intended  to  be  used  in  the  manner  in  which 
he  used  them,  and  that  such  use  was  not  only 
acquiesced  in,  but  was  in  accordance  with  the 
intention  or  design  for  which  the  way  or 
place  was  adapted,  and  prepared  or  allowed 
to  be  used."  Sweeney  v.  Old  Colony  R.  Co., 
10  Allen,  864,  87  Am.  Dec.  644;  PhUUp  v. 
Library  Co.,  56  N.  J.  Law,  307,  27  Atl.  478; 
Turess  v.  N.  Y.,  Susq.  &  West.  R.  Co.,  61  N. 
J.  Law.  314.  40  AU.  614.  Applying  this  test 
to  the  drcumstances  here  Involved,  we  must 
find  that  the  plaintiff  was  using  the  extreme 
edge  of  the  platform,  near  the  rail,  for  a 
purpose  entirely  foreign  to  the  intention  and 
purpose  of  the  company  as  to  its  use,  and 
that  there  was  no  evidence  to  show  that  such 
a  use  was  ever  permitted  or  acquiesced  in 
by  the  company.  It  is  undoubtedly  a  settled 
rule  that  a  railroad  company  is  under  a  duty 
to  exercise  ordinary  and  reasonable  care  to 
so  construct  and  maintain  station  buildings, 
platforms,  and  approaches  that  they  shall  be 
safe  for  use  by  passengers.  Elliott  on  Rail- 
roads, 1600.  But  this  use  is  to  be  exercised 
In  conformity  to  the  manifest  purpose  for 
which  the  structure  in  question  is  adapted. 
And  so  a  railroad  company  Is  only  required 
to  build  platforms  of  sufi9clent  dimensions  to 
accommodate  passengers  getting  on  and  off 
at  their  stations.  Harkey  v.  R.  &  P.  By. 
Co.,  Fed.  Obs.  No.  6065;  Taylor  v.  Penn.  R. 
R.  (p.  C.)  60  Fed.  755;  Moreland  v.  Boston, 
etc.,  R.  R.,  141  Mass.  31,  6  N.  E.  225;  Eelly 
v.  Manhattan  Ry.,  112  N.  Y.  440,  20  N.  K 
383,  8  L.  R.  A.  74;  Lafflin  v.  Buffalo  R.  Co., 
106  N.  Y.  136,  12  N.  E.  599,  60  Am.  Rep.  433. 
It  is  manifest  that  this  duty  requires  the 
railroad  company  to  construct  Its  platform 
sufficiently  near  to  the  rails  that  it  will  af- 
ford to  passengers.  Including  the  aged  and 
Infirm,  a  safe  exit  to  and  from  the  trains. 
And  It  is  a  matter  of  common  knowledge 
that,  in  performing  this  duty,  the  platforms 
along  the  best  regulated  railroads  are  built  so 
near  the  rails  that  the  projections  from  the 
engines  and  the  cars  will  overlap,  to  some 
extent,  the  edge  of  the  platform.  While  the 
extreme  edge  of  the  platform  is  perfectly 
safe  for  passengers  when  occupying  it  for 
the  purpose  to  which  it  Is  manifestly  adapted, 
It  is  a  matter  of  common  knowledge  that  it 
is  a  place  of  danger  when  occupied  while 
trains  are  passing  or  are  likely  to  pass.  It 
is  the  plain  duty  of  the  passenger  when  not 


getting  on  or  off  a  train,  but  while  he  may 
be  waiting  upon  the  platform,  or  engaged  In 
walking  upon  it,  to  keep  such  a  distance 
from  the  edge  of  It  next  to  the  rail  that  he 
would  be  beyond  the  reach  of  the  projec- 
tions of  ordinary  trains.  And  the  company 
is  not  liable  for  injury  to  a  passenger  who 
suffers  himself  to  go  beyond  such  a  limit,  and 
is  injured  by  a  passing  trahi.  It  was  held 
hi  a,  B.  &  Q.  R.  R.  V.  Mahara,  47  111.  App. 
208,  that,  where  a  platform  is  wide  enough 
to  give  room  for  safety,  the  fact  that  it  is  so 
built  that  the  edge  nearest  the  track  cannot 
be  safely  occupied  as  a  standing  place  while 
trains  are  passing  Is  not  negligence.  In 
Matthews  v.  Pa.  R.  Co.,  148  Pa.  491,  24  Atl. 
67,  it  was  held  that  where  a  passenger  wait- 
ing for  a  train  at  a  station,  the  platform  of 
which  Is  projierly  constructed,  stands  so  near 
the  track  as  to  be  struck  and  killed  by  the 
bumper  of  a  passing  locomotive,  the  railroad 
company  Is  not  liable.  See,  also,  McGeehau 
V.  Lehigh  Valley  R.  Co.,  149  Pa.  148,  24  Ati. 
205;  Pa.  R.  R.  v.  BeU,  122  Pa.  58,  15  Ati. 
661.  It  has  also  been  held  that  a  person  has 
a  right  to  walk  on  an  elevated  plank  walk 
constructed  by  a  railway  company  along- 
side of  its  track  at  a  station  for  the  use  of 
passengers  and  the  public,  and  to  suppose 
bimself  in  safety  wtiile  occupying  such  walk 
at  a  point  beyond  the  projection  of  all  or- 
dinary trains,  and,  if  he 'Is  injured  by  a  brake 
which  projected  more  than  the  ordinary  dis- 
tance, the  company  is  liable,  etc.;  it  l>elng 
the  duty  to  warn  the  passenger  as  against 
extraordinary  projections.  Sullivan  v.  Vicks- 
burg,  S.  &  P.  R.  Co.,  39  La.  Ann.  800, 
2  South.  586,  4  Am.  St  Rep.  239.  Upon 
principle  somewhat  similar,  It  was  held  that 
where  an  accident  occurred  to  a  passenger 
by  his  falling  into  the  opening  between  plat- 
form and  car,  which  had  a  width  of  from 
11%  to  18  Inches,  the  opening  Itself  was  not 
evidence  of  negligence.  Fox  v.  Mayor,  etc., 
of  New  York,  53  N.  Y.  St.  Rep.  902,  70 
Hun,  181,  24  N.  Y.  Supp.  43.  Under  simi- 
lar circumstances,  the  plaintiff,  without  hav- 
ing hold  of  the  railing,  and  without  looking, 
stepped  out,  and  fell  between  car  and  plat- 
form. There  was  no  proof  that  the  plat- 
form was  not  constructed  in  the  ordinary 
way,  nor  that  the  space  was  greater  than  the 
exigencies  of  business  requhred.  There  was 
no  evidence  of  any  previous  accident  Held 
no  evidence  of  negligence  by  the  company, 
and  no  basis  for  recovery.  LafiSin  v.  Buf- 
falo, etc.,  R.  R.,  106  N.  Y.  136,  141,  12  N. 
£.  599,  00  Am.  Rep.  433. 

There  is  another  reason  why  we  think  the 
question  of  negligent  construction  should  not 
have  been  left  to  the  Jury,  and  that  is  the 
entire  absence  of  proof  that  the  construction 
was  faulty,  as  not  being  In  conformity  to  the 
usual  mode  of  construction  adopted  by  well- 
regulated  railroads  or  otherwise.  Negli- 
gence must  be  proved.  As  was  said  by 
Bramwell,  B.,  in  Comman  v.  The  Eastern 
Ctountles  R.  Co.,  4  Hurtat  &  N.  781:    "It  is 
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not  enongh  to  Bay  there  waa  some  evidence. 
A  BdntUla  of  evidence  or  mere  Burmise  that 
there  may  have  been  negligence  on  the  part 
of  the  defendant  clearly  would  not  justify 
the  Judge  in  leaving  the  case  to  the  jury. 
There  must  be  evidence  on  which  they  might 
reasonably  and  properly  conclude  there  waa 
negligence."  To  the  like  efTect  is  the  de- 
cision in  Cadwell  v.  Amhein,  152  N.  Y.  182, 
190,  46  N.  E.  310.  See,  also,  Rigg  v.  The 
Manchester,  S.  &  L.  Railway  Company,  12 
Jur.  (N.  S.)  625. 

There  was  also  error  in  that  part  of  the 
charge  which  assumes,  without  proof,  as  we 
think,  that  the  platform  stopped  at  the  edge 
of  the  graveled  surface,  where  it  meets  the 
planking  along  the  rail,  and  was  not,  as  it 
seems,  from  the  facts  developed,  to  be  only 
a  part  of  one  construction,  which  served  as 
a  platform  tor  trains  on  both  of  the  tracks. 
Such  a  designation  by  the  court  would  lead 
the  Jury  to  assume,  without  evidence,  that 
the  company  had  fixed  the  danger  line  at 
that  point  18  inches  from  the  rail,  and  thus 
enlarged,  to  a  degree,  the  company's  liability 
for  the  safety  of  the  passenger. 

We  also  think  that,  so  far  as  the  question 
of  faulty  construction  of  the  platform  is  con- 
cerned, n  .verdict  should  have  been  directed 
for  the  defendant 

The  result  is  that  the  judgment  below 
should  be  reversed,  and  a  venire  de  novo  Is- 
sued. 


ANDERSON  v.  BRIE  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

RAIUtOADS-INJTJRT    TO    BRAKBUAN— NBOU- 
QBNCB. 

1.  The  plaintiff,  while  acting  as  a  brakeman 
in  the  eniployment  of  the  defendant,  fell  from 
the  roof  of  a  freight  car,  and  was  injured. 
The  cause  of  his  fall  was  that  the  sfrab  iron  on 
the  roof  pulled  out  the  screw  which  held  it, 
as  he  threw  his  weight  upon  it  in  desceuding, 
the  defects  being  the  iusafflciency  of  the  screw 
and  the  deterioration  of  the  wood.  The  car 
belonged  to  the  Chicago  &  Erie  Railway  Com- 
pany, and  first  appears  in_,the  evidence  as  ar- 
riving loaded  at  Port  Jems  in  a  freight  train 
which  came  from  the  west  over  the  Delaware 
Division  of  the  defendant's  railroad.  After- 
wards it  was  hauled  by  the  defendant  to  Wee- 
hawken,  where  the  accident  happened.  Held: 
(1)  It  must  be  Inferred  against  the  plaintiff 
that  the  car  was  received  b^  the  defendant 
loaded  for  transportatioii  by  it  as  a  common 
carrier.  (2)  The  defects  complained  of  were 
not  such  as,  under  the  circumstances,-  the  de- 
fendant was  bound  to  guard  against. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Milton  Anderson  against  the 
Erie  Railroad  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed. 

Warren  Dixon,  for  plaintiff  In  error.  Cor- 
bln  ft  C(^bln,  for  defendant  in  error. 
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L  8m  llaattr  and  BerTant,  vol.  34,  Cent  Dig.  | 


DIXON,  J.  The  plaintiff,  a  brakeman  In 
the  employ  of  the  defendant  fell,  and  was  In- 
jured while  descending  from_  a  box  car  io 
the  defendant's  yard  at  Weehawken.  The 
cause  of  his  fall  was  that  the  fastening  of  the 
grab  Iron  on  top  of  the  car  gave  way  as  he 
threw  his  weight  upon  it  The  evidence 
tended  to  show  two  defects  In  the  fastening 
— one,  the  use  of  a  screw  running  less  than  an 
inch  into  the  wooden  roof.  Instead  of  a  larger 
screw,  or  a  bolt  running  entirely  through  the 
roof,  and  held  by  a  nut  underneath;  the  oth- 
er, deterioration  of  the  wood  through  which 
the  screw  ran,  Indicated  by  the  fibers  ad- 
hering to  the  thread  of  the  screw  after  it 
was  wrenched  away.  It  was  proved  that  the 
car  did  not  belong  to  the  defendant  but  was 
the  property  of  the  Chicago  &  Erie  Railway 
Company,  an  Indiana  corporation  owning 
and  operating  a  railroad  from  Hammond, 
Ind.,  to  Marion,  Ohio;  that  at  12:10  a.  m.  on 
June  2,  1901,  the  car  arrived  loaded  at  Port 
Jervls,  coming  In  a  train  of  00  freight  cars 
from  the  west  over  the  Delaware  Division  on 
the  defendant's  road;  that  it  was  there  in- 
spected by  the  defendant's  inspectors,  found 
satisfactory,  and  made  up  by  the  defendant 
in  anoth»  train,  which  left  Port  Jervis  at 
0:80  that  evening,  and  reached  the  Weehaw- 
ken yard  at  10:65  the  next  morning.  The 
accident  happened  about  noon  the  same  day. 
There  is  no  direct  testimony  in  the  case  as  to 
where,  or  by  whom,  the  car  was  loaded,  but 
we  think  the  only  legitimate  inference  is  that 
it  came  loaded  into  the  possession  of  the  de- 
fendant for  transportation  by  it  as  a  common 
carrier.  The  fact  that  it  was  the  property 
of  another  owner  rebuts  any  presumption 
which  might  arise  from  possession  that  It 
was  used  by  the  defendant  In  its  own  busi- 
ness, and  this  rebuttal  Is  strengthened  by  the 
further  fact  that  when  It  first  appears  in  the 
defendant's  possession  It  was  fully  loaded, 
and  was  afterwards  handled  by  the  defend- 
ant merely  for  transportation.  The  general 
principles  of  the  law  cast  upon  the  plaintiff 
the  burden  of  proving  the  duty  of  the  defend- 
ant and  we  think  he  silstained  this  burden 
only  to  the  extent  of  such  duty  as  rests  upon 
a  railroad  company  which  receives  a  loaded 
car  of  another  owner,  to  be  hauled  by  the 
company  to  the  place  of  destination.  The 
nature  of  that  duty  has  been  the  subject  of 
considerable  judicial  comment  20  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  80.  All  authorities 
agree  that  it  requires  the  exercise  of  rea- 
sonable care  for  the  safety  of  employes,  but 
they  are  not  all  agreed  as  to  the  nature  of 
the  care  demanded.  Sometimes  it  has  been 
held  that  the  duty  was  coextensive  with  the 
duty  of  the  company  respecting  its  own  cars. 
O'Neil  V.  St  Louis,  etc.,  Ry.  Co.  (O.  C.)  9 
Fed.  337,  3  McCrary,  423;  Felton  v.  Bnllard. 
87  C.  C.  A.  1,  94  Fed.  781;  Jones  v.  N.  H. 
&  H.  R.  R.  Co.,  20  R.  I.  210,  37  Atl.  1033. 
In  Massachusetts  the  rule  is  said  to  require 
only  the  employment  of  competent  Inspectors, 
who  are  to  be  deemed  fellow  servants  of 
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those  managing  the  train,  and  (or  whose 
neglect,  therefore,  the  company  is  not  re- 
sponsible to  its  employte.  Mackin  v.  Boston 
A  Albany  R.  R.  Co.,  186  Mass.  201,  46  Am. 
Rep.  466;  Bowers  v.  Conn.  River  R.  R.  Co., 
162  Mass.  312,  38  N.  B.  608.  We  think,  how- 
«yer,  that  the  weight  of  reason  and  authority 
Is  In  favor  of  these  propositions:  First. 
That  on  receiving  a  car  tor  transportation, 
the  company  is  entitled  to  assnme  that  the 
car  had  been  properly  constructed  of  suitable 
materials  for  all  the  purposes  for  which  the 
owner  Intended  it  to  be  used.  Ballon  v.  Chi- 
cago, etc.,  R.  R.  Co.,  64  Wis.  259,  11  N.  W. 
^9,  41  Am.  Rep.  31;  Outrldge  t.  Mo.  Pac. 
Ry.  Co.,  94  Mo.  468,  7  S.  W.  476,  4  Am.  St. 
Rep.  392.  Second.  That  on  receiving  the  ear 
the  company  Is  bound  to  make  such  examina- 
tion as  would  be  likely  to  discover  condt 
tlons  rendering  a  car  so  constructed  unfit  for 
saf4  transportation  on  the  company's  line. 
This  examination  has  been  called  a  "cnrso^ 
examination,"  an  examination  not  of  a  very 
minute  character  (Richardson  v.  Oreat  East- 
ern By.  Co.,  1  C.  P.  Dlv.  342),  an  inspection 
for  defects  visible  or  discernible  by  ordinary 
examination  (Eaton  v.  N.  Y.  Cent.  &  H.  R. 
R.  Co.,  163  N.  Y.  891,  67  N.  E.  609,  79  Am. 
St  Rep.  600;  Gottlieb  v.  N.  Y.,  Lake  Erie 
A  \t.  R.  R.  Co.,  100  N.  Y.  466,  3  N.  B.  844; 
Dooner  v.  Dei.  &  Hud.  Canal  Co.,  164  Pa. 
17,  80  Atl.  269;  Bait  &  Pot  R.  R.  Co.  v. 
Alackey,  167  U.  S.  72,  16  Snp.  Ct  491,  39  L. 
Ed.  624).  And,  third,  that,  at  xionvenient  pla- 
ces during  the  Journey  the  company  is  bound 
to  make  the  same  inspection  and  tests  of 
such  a  car,  as  It  should  make  of  Its  own  car 
for  the  pnrpose  of  discovering  defects  Ukely 
to  occur  In  the  course  of  transportation.  Un- 
der these  rules  we  are  unable  to  discern  any 
evidence  of  fault  in  the  defendant  contribu- 
ting to  the  plaintiff's  accident  The  defect  of 
-which  he  complains  respecting  the  screw 
used  to  fasten  the  grab  iron  was  one  In  con- 
struction, which  the  defendant  had  a  right 
to  assume  did  not  exist;  and  the  same  state- 
ment Is  probably  true  regarding  the  unsound- 
ness of  the  wood.  Neither  of  these  defects 
-was  discoverable  by  ordinary  Inspection,  or 
by  anything  short  of  a  very  minute  examina- 
tloD,  and  neither  of  them  could  occur  in  the 
course  of  transportation. 

We  therefore  conclude  that  the  motion  to 
direct  a  verdict  for  the  defendant  should  have 
been  granted,  and  because  of  its  refusal  the 
Judgment  of  the  plaintiff  must  be  reversed, 
and  a  venire  de  novo  awarded. 


HBNDRICKSON  v.  PHILADELPHIA  ft  B. 

RY.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 

March  2,  1003.) 

RAILROADS— INJURY  TO  STOCK— FKNCB3— 
IN8PBCTI0N. 

1.  By  section  82  of  the  geuerai  railroad  act 
-  .Gen.  St  p.  2640)  an  absolute  liability  is  Im- 
posed OD  a  corporation  organized  thereunder  for 


all  damages  to  animals  coming  on  its  tracks 
by  reason  of  a  failui-e  to  erect  such  a  fence 
as  is  thereby  required.  After  such  a  fence  has 
been  erected,  it  will  be  liable  for  failure  to 
maintain  the  fence,  when  the  failure  is  at- 
tributable to  a  neglect  of  duty  in  that  regard. 

2.  The  duty  to  maintain  such  a  fence  involves 
the  duty  of  reasonable  inspection  and  observa- 
tion to  discover  the  need  of  reparation.  The 
duty  of  Inspectioa,  its  frequency,  etc.,  must  de- 
pend npon  circumstances.  Proof  of  a  recent 
break,  of  which  the  company  had  no  actual 
notice,  and  which  such  inspection  as  reasona- 
ble care  would  have  required  would  not  have 
disclosed,  might  fail  to  establish  a  case  (or  • 
jury. 

3.  Bat  where  the  company  permits  the  land 
adjoining  the  fence  to  be  used  in  the  conduct 
of  its  business  in  a  mode  which  imperils  the 
fence,  it  is  a  question  for  a  jury  whether  the 
duty  of  inspection  does  not  require  more  fre- 

Suent   and   particular   observation,   adapted  to 
isclose  any  break  happening  from  such  use. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  William  C.  Hendrlckson  against 
the  Philadelphia  &  Reading  Railway  Com- 
pany. Judgment  for  plaintiff.  62  Atl.  232. 
Defendant  brings  error.     Affirmed. 

James  J.  Bergen,  for  plaintiff  In  error. 
Dungnn  ft  Roger,  for  defendant  In  error. 

MAQIB,  Ch.  This  Is  an  action  to  recover 
compensation  for  a  mare  belonging  to  the 
plaintiff,  which  was  killed  by  a  train  of 
the  defendant  company,  ruunlng  on  the  rail- 
road tracks  leased  by  it  of  the  Delaware  ft 
Boundbrook  Railroad  Company.  The  declara- 
tion cliarged  the  defendant  with  negligence 
In  the  performance  of  the  duty  of  erecting 
and  maintaining  a  fence  along  the  plaintifTs 
field  adjoining  the  railroad  operated  by  the 
defendant,  whereby  the  mare  escaped  from 
the  field,  and  went  on  the  railroad  tracks, 
and  was  there  killed.  The  plea  was  the 
general  issue. 

The  bill  of  exceptions  discloses  that  coun- 
sel of  defendant  admitted  at  the  trial  that 
the  Delaware  ft  Boundbrook  Railroad  Com- 
pany was  organized  under  the  "Act  to  au- 
thorize the  formation  of  railroad  corpora- 
tions and  regulate  the  same,"  approved  April 
2,  1873  (2  Gen.  St.  p.  2638).  By  section  32 
of  that  act  a  liability  is  Imposed  on  cor- 
porations organized  thereunder  In  language 
which,  so  far  as  Is  important  In  this  case, 
is  as  follows:  "That  every  corporation  form- 
ed under  this  act  shall  erect  and  maintain 
fences  on  the  sides  of  their  road,  of  the 
height  and  strength  of  a  division  fence  re- 
quired by  law.  »  •  »  Until  such  fences 
•  •  •  shall  be  duly  made,  the  corporation 
and  Its  agents  shall  be  liable  for  all  dam- 
ages which  shall  be  done  by  their  agents  or 
engines,  to  cattle,  horses  or  other  animals 
therA>n;  and  after  such  fences  •  •  • 
shall  be  duly  made  and  maintained,  the  cor- 
poration shall  not  be  liable  for  any  such  dam- 
ages unless  nogligentiy  or  willfully  done." 
The  language  used  to  express  the  legislative 
intent  in  this  enactment  is,  perhaps,  not  very 
happily  chosen,  but  the  Intent,  I  think,  can 
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be  dlscoTered.  In  the  first  place,  a  poaitlye 
duty  l8  Imposed  on  the  railroad  corporations 
organized  under  the  act  not  only  to  erect, 
bat  also  to  maintain,  fences  along  their 
tracks,  of  a  specified  height  and  strength. 
In  the  next  place,  the  liability  of  a  corpo- 
ration which  does  not  perform  the  duty  of 
erection  Is  an  absolute  one,  and  Is  for  all 
damages  done  to  animals  on  Its  road  by  It; 
the  liability  being  Impliedly  restricted  to  in- 
juries to  animals  which  come  upon  the  track 
by  reason  of  the  failure  to  erect  the  required 
fences.  The  language  which  follows,  viz., 
"and  after  such  fences  ♦*  •  •  shall  be 
duly  made  and  maintained,  the  corporation 
shall  not  be  liable  for  any  such  damages 
unless  negligently  or  willfully  done,"  may 
be  construed  to  limit  the  company's  liability 
for  damages  when  it  has  not  only  erected, 
but  has  properly  maintained,  fences  of  the 
required  height  and  strength,  to  those  done 
willfully  or  negligently.  But  this  construc- 
tion leaves  the  enactment  without  any  pro- 
vision Imposing  a  liability  on  the  company 
for  falling  to  maintain  fences,  except  by  an 
Implication  from  the  express  Imposition  of 
that  duty.  Moreover,  It  has  always  been  a 
question  whether  a  railroad  company  owes 
any  duty  with  respect  to  animals  which 
have  strayed  upon  its  tracks,  except  to  re- 
frain from  willfully  Injuring  them.  Case  v. 
0.  R.  R.,  59  N.  J.  Law,  471,  87  AtL  65,  69 
Am.  St.  Hep.  617.  It  can  scarcely  be  con- 
ceived that  it  was  the  legislative  purpose  to 
deal  with  the  company's  negligence  in  re- 
spect to  the  running  of  its  trains  and  other 
acts  of  that  sort,  and  impose  liability  there- 
for, and  not  include  its  negligence  in  main- 
taining the  fences  as  required,  and  impose  a 
like  liability  therefor.  In  my  Judgment,  it 
is  more  reasonable  to  construe  the  section  as 
regiilatlng,  by  implication,  the  liability  of 
the  company  in  case  of  failure  to  maintain 
the  fences  as  required,  and  imposing  such 
liability  only  when  it  has  been  negligent  in 
the  performance  of  its  duty  in  that  regard. 
Such  a  construction  is  possible,  and  it  seems 
to  have  been  that  given  tliis  enactment  by 
Chief  Justice  Beasley  in  Van  Duzer  v. 
Lehigh  &  Hudson  River  R.  R.,  68  N.  J.  Law, 
8,  82  Atl.  376.  The  issue  was  tried  in  the 
circuit  upon  this  construction  of  the  section, 
and  no  contention  was  then  made,  and  none 
has  been  made  here,  tliat  challenges  its  cor- 
rectness. But,  as  the  language  of  the  act  Is 
peculiar,  it  has  been  deemed  best  to  state  our 
views  in  respect  to  its  construction. 

Nor  has  there  been  any  contention  but 
that  the  defendant  company  (which  was 
shown  to  be  the  lessee  of  the  Delaware  & 
Boundbrook  Railroad  Company  for  a  term 
of  999  years)  is  liable  for  the  obligations  and 
duties  imposed  on  its  lessor  by  this  legisla- 
tion. At  the  trial  it  was  not  contended  that 
there  had  been  any  breach  of  the  statutory 
duty  in  respect  to  the  erection  of  the  fence 
in  qaestion.  It  was  apparently  conceded 
tliat  a  post  and  rail  fence  of  the  required 


height  and  strength  bad  been  erected  on  tlie 
line  where  the  land  of  the  plaintifl  and  tbe 
track  used  by  the  defendant  Joined.  The 
sole  contention  was  that  there  bad  been  a 
break  in  the  fence,  which  it  was  the  duty  of 
the  defendant  to  repair,  and  that  it  bad  fail- 
ed in  the  performance  of  that  dniy.  The 
duty  to  make  reparation  of  such  a  fence  will 
arise  upon  notice  to  the  company  that  the 
reparation  is  necessary.  There  is  also  in- 
volved and  included  a  duty  of  such  inspec- 
tion and  observation  as  prudence  requires  to 
ascertain  when  such  reparation  is  necessary. 
When  the  break  is  very  recent,  and  tbe  rail- 
road has  no  actual  notice  thereof,  and  such 
inspection  and  observation  as  prudence  re- 
quired would  not  have  disclosed  it,  the  ques- 
tion of  negligence  may,  at  times,  be  a  ques- 
tion of  law,  to  be  disposed  of  by  a  com- 
pulsory nonsuit  But  when  tbe  proofs  show 
that  the  break  was  not  recent,  or,  althongh 
recent,  that  it  would  have  been  discovered 
by  such  inspection  and  observation  as  were 
required  under  the  circumstances,  it  must  be 
a  question  for  a  Jury  whether  the  company's 
duty  in  that  respect  has  been  performed. 

The  assignment  of  error  in  this  case  is  con- 
fined to  the  ruling  of  the  trial  Judge  in  re- 
fusing a  compulsory  nonsuit  at  the  trial,  and 
it  is  here  contended  that  the  plalntUTs  case 
disclosed  no  evidence  of  negligence  proper 
to  be  submitted  to  a  Jury.  The  circumstan- 
ces upon  which  tbe  trial  Judge  was  required 
to  act  were  these:  The  fence  in  question  bad 
been  erected  parallel  to,  and  29  feet  distant 
from,  the  north  rail  of  a  spur  or  siding  main- 
tained and  used  by  the  defendant.  Upon 
this  siding  tbe  company  was  accustomed  to 
place  freight  cars,  with  freight  of  various 
sorts,  consigned  to  persons  in  that  neighbor- 
hood. The  siding  was  parallel  with  the  main 
tracks  of  the  railroad,  and  so  near  tbe  north 
track  that  consignees  could  not  approach  and 
take  their  freight  from  the  cars  on  that  side. 
It  was,  therefore,  the  custom  for  tbe  con- 
signees to  approach  the  cars  on  tbe  north 
side,  in  the  space  of  29  feet  between  the 
north  rail  and  tbe  fence,  which  space  was 
diminished,  when  tbe  siding  was  occupied 
by  freight  cars,  by  the  ordinary  overhang  of 
the  cars,  which  was  about  2  feet  and  3 
inches.  From  the  evidence  the  Jury  could 
infer  that  from  the  configuration  of  the 
ground  and  various  obstacles  tbereon  the 
farm  wagons  employed  in  carting  such 
freight  from  the  cars  could  not  drive  tlirougb 
without  turning,  but  were  compelled  to  turn 
in  the  space  thus  left  It  appeared  that  such 
farm  wagons  measure  a  little  over  23  feet 
from  the  rear  end  to  the  end  of  tbe  pole.  It 
could,  therefore,  be  fairly  inferred  that  in 
turning  such  a  wagon  witliln  the  space  left, 
there  was  obvious  danger  that  it  might  im- 
pinge upon  and  break  down  the  fence.  There 
was  proof  that  marks  appeared  on  some  of 
the  rails  at  the  break  in  the  fence  whlcb 
might  have  been  made  by  the  wheel  of  * 
wagon  striking  them.   The  evidence  of  plain- 
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Off  fnrther  disclosed  that  the  fence  In  ques- 
tion was  Intact  and  unbroken  on  the  morning 
of  a  certain  day.  Later,  on  the  same  morn- 
ing, and  again  in  the  afternoon  of  the  same 
day,  It  was  observed  to  have  been  broken 
down.  This  observation  was  made  by  sev- 
eral persons  engaged  in  taking  freight  from 
the  cars  that  were  then  standing  on  the  sid- 
ing. One  of  the  posts  bad  been  split  in  two, 
and  one  part  lay  on  the  ground  in  the  field. 
The  other  part  remained  standing,  but  the 
rails,  or  some  of  them,  had  been  released, 
and  the  ends  of  them,  or  some  of  them,  had 
fallen  to  the  ground  in  the  field,  so  as  to 
leave  a  break  through  which  it  was  prac- 
ticable for  animals  to  pass.  In  the  evening 
of  that  day  the  horses  of  plaintiff  were  turn- 
ed out  to  pasture,  and  had  the  range  of  sev- 
eral fields,  one  of  which  was  the  field  ad- 
joining the  railroad  track.  It  was  a  fair  in- 
ference from  the  circumstances  that  the 
mare  in  question  had  escaped  through  the 
break  in  the  fence,  and  had  been  run  down 
by  an  engine  passing  upon  one  of  the  tracks 
used  by  the  defendant,  where  her  body  was 
found  the  next  morning. 

Upon  these  circumstances  there  was,  in 
my  Judgement,  a  plain  question  for  the  jury, 
and  it  would  have  been  erroneous  to  have 
witlidrawn  it  from  them.  It  is  true  that  the 
break  in  the  fence  was  recent,  and  there  was 
no  evidence  of  actual  notice  of  it  given  to 
any  agent  of  defendant  It  was  so  recent 
that,  if  It  had  occurred  elsewhere,  and  un- 
der ordinary  circumstances,  a  question  would 
bare  arisen  whether  the  company  could  have 
been  charged  with  knowledge  of  it,  or  with 
neglect  because  it  did  not  discover  it.  But, 
in  view  of  the  use  of  the  land  adjoining  the 
fence  i>ermitted  by  the  defendant  company 
to  be  made  by  its  licensees  in  the  conduct 
of  the  company's  business,  and  the  obvious 
risk  of  injury  to  the  fence  by  such  use,  it 
was  a  question  whether  reasonable  prudence 
did  not  require  the  company  to  Inspect  and 
observe  the  fence  during,  or  at  least  directly 
after,  snch  use.  That  question  was  not  for 
the  court,  but  was  a  question  for  the  jury. 
It  was  for  the  Jury  to  say  whether  or  not, 
when  the  company,  by  the  mode  it  used  the 
land  adjoining  the  fence,  or  permitted  it  to 
be  used,  put  the  fence  in  peril,  It  was  not 
bound  to  take  such  precaution  as  would  dis- 
close a  break  thus  made  which  required  rep- 
aration. 

After  the  nonsuit  bad  been  refused,  de- 
fendant proved  that  It  employed  a  track 
walker  to  i>as8  over  the  railroad  along  this 
locality  twice  a  day,  and  that  it  was  part  of 
bis  duty  to  observe  the  fences  along  the  line. 
The  man  thus'  employed  testified  that  he 
passed  this  locality  twice  on  the  day  in  ques- 
tion, and  observed  no  break  in  the  fence. 
But  it  appeared  by  his  examination  that  he 
passed  down  upon  one  track  and  returned 
on  the  other  track,  and  that  the  break  might 
64A.-68 


have  been  obscured  from  his  observation  by 
the  freight  cars  on  the  siding,  and  would  not 
have  been  seen  by  him  unless  he  had  left  the 
track,  which  he  did  not  do.  This  evidence 
did  not  cure  the  previous  defect,  because,  as- 
suming Its  truth,  it  was  obviously  a  question 
for  the  Jury  whether  Ms  inspection  was  such 
as  it  was  the  duty  of  the  company  to  make 
under  the  circumstances  that  appeared. 

The  trial  judge  committed  no  error  in  re- 
fusing to  nonsuit  the  plaintiff,  and  the  Su- 
preme Court  rightly  affirmed  the  Judgment 
of  the  circuit  The  Judgment  of  the  Supreme 
Court  must,  therefore,  be  affirmed. 


BAKELY  et  al.  v.  NOWBBY. 

(Court  of  Krrors  and  Appeals  of  New  Jersey. 

March  2,  1003.) 

APPEAL    AND     ERROR— CBRTIORABI—PRBSBN-' 

TATION  OP  QUESTIONS  AT  TRIALr-COURT  OF 

ERRORS  AND  APPEALS— REVIEW. 

1.  QuestiouB  which  have  not  been  mooted  in 

the  Supreme  Court  on  a  wiit  of  certiorari  to 

review  the  removal  of  police  officers  of  a  city 

will  not  be  considered  by  the  Court  of  Errors 

and  Appeals  on  writ  of  error  to  the  Supreme 

Court  to  review  its  judgmoit. 

Error  to  Supreme  Court 

Certiorari  by  the  state,  on  the  prosecution 
of  Samuel  Bakely  and  another,  against  Jo- 
seph E.  Nowrey,  to  review  an  order  of  the 
mayor  of  Camden  removing  prosecutors  from 
the  police  force  of  said  city.  From  an  order 
of  the  Supreme  Court  (52  Atl.  289)  vacating 
such  order,  respondent  brings  error.  Af- 
firmed. 

Howard  Carrow,  for  plaintiff  in  error.  E. 
O.  C.  Bleakly,  for  defendants  In  error. 

PER  CURIAM.  The  defendants  in  error 
sued  out  a  writ  of  certiorari  to  review  the 
legality  of  the  action  of  the  mayor  of  the 
dty  of  Camden  In  discharging  each  of  them 
from  the  police  force  of  that  city.  Two  ques- 
tions were  submitted  to,  and  decided  by,  the 
Supreme  Court:  First,  whether  the  prose- 
cutors were,  at  the  time  of  their  discharge, 
members  of  the  police  department:  and,  sec- 
ond, if  they  were,  then  whether  their  dis- 
charge was  legal.  Both  of  these  questions 
were  resolved  In  favor  of  the  defendants  in 
error,  and  their  discharge  was  set  aside. 
We  concur  in  the  conclusion  reached  by  the 
Supreme  Court,  and  in  the  reasons  upon 
which  these  conclusions  were  rested,  as  set 
out  in  its  opinion. 

Whether  certiorari  is  the  proper  remedy  by 
which  to  review  the  action  of  the  mayor  In 
discharging  a  police  officer,  and,  if  so,  wheth- 
er it  Is  proper  practice  to  permit  both  of 
these  Illegal  discharges  to  be  reviewed  by 
one  and  the  same  writ,  we  do  not  decide. 
Those  questions,  not  having  been  mooted  in 
the  Supreme  Court,  should  not  be  considered 
here  on  review. 
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ATLANTIC   CITY  v.  THOBNHILL. 

(Conrt  of  Err'orB  and  Appeals  of  New  Jeney. 

March  2,  1903.) 

INTOXIGATINO  LIQUOR— ILLBGAL  SALB. 

l.The  evidence  set  forth  in  tlie  record  vt 

conTiction  iu  this  cause  is  legally  incapable  of 

sustaining  the  conclusion  that  the  plaintiff  in 

error  sold  beer  or  offered  it  for  sale. 

Magie,  Ch.,  Onmmere,  C.  J^  and  Van  Sjdkti, 
Hendricksou,  and  Pitney,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 
Mary  C.  TborDhlll  was  convicted  of  selling 
beer,  and  brings  enror.    Rerened. 

George  A.  Bourgeois,  tor  plaintiff  in  error. 
Ctodfrey  &  Godfrey,  for  defendant  In  error. 

DIXON,  J.  Before  the  recorder  of  At- 
lantic City  the  plaintiff  in  error  was  sum- 
marily conTlcted  of  selling  and  offering  to 
sell  and  deliver  brewed  liquors  in  quantities 
of  one  quart  or  more  without  a  license,  in 
violation  of  a  city  ordinance,  and  was  fined 
$150.  On  certiorari  the  conviction  was  af- 
firmed in  the  Supreme  Court.  The  ordi- 
nance Imposes  a  penalty  on  only  those  per- 
sons who  sell  or  offer  for  sale,  and  the  pri- 
mary question  suggested  on  examining  the 
case  is  whether  the  evidence  set  out  in  the 
record  of  conviction  affords  legal  support  for 
the  conclusion  reached  in  the  trial  court 
The  Indisputable  facts  are  that  the  plaintiff 
in  error  is  one  of  the  proprietors  of  a  house 
in  Atlantic  City  caUed  the  "WaldorT';  that 
on  the  evening  of  August  27,  1900,  two  de- 
tectives engaged  a  room  in  the  house,  and  at 
9:55  o'clock  rang  the  bell  for  the  bell  boy; 
that  on  his  appearance  they  ordered  two  bot- 
tles of  beer,  and  the  bell  boy  forthwith  in- 
formed the  plaintiff  of  the  order;  that,  after 
some  hesitation  and  discussion  with  him,  she 
loaned  the  bell  boy  30  cents,  with  which  he 
went  to  a  neighboring  store,  and  bought  the 
beer,  and  that  when  he  delivered  it  at  the 
room  the  detectives  paid  him  for  it  and  he 
returned  to  the  plaintiff  what  he  had  bor- 
rowed; and  shortly  afterwards  they  rang 
again  for  the  bell  boy,  and  ordered  of  him 
two  more  bottles,  which  he  likewise  bought 
at  a  neighboring  store,  using  his  own  money 
in  the  purchase;  that  on  delivering  the  beer 
to  the  detectives  they  handed  him  a  $6  bill 
out  of  which  to  take  payment;  that  on  his 
application  to  the  plaintiff  she  refused  to 
change  It,  and  the  bell  boy  returned  it  to 
them,  but  the  next  morning,  when  paying 
the  room  rent  they  paid  also  for  the  beer, 
and  the  price  was  at  once  turned  over  to  the 
bell  boy.  Before  the  recorder  the  plaintiff 
testified  that  she  never  sold  a  bottle  of  beer 
in  her  life;  never  had  any  to  sell. 

The  only  legitimate  conclusion  from  the 
facts  above  stated  is  that  the  seller  of  the 
beer  was  the  proprietor  of  the  neighboring 
store,  that  the  detectives  were  the  buyers 
directly  from  him,  and  that  the  bell  boy  was 
their  agent  in  procuring  the  purchase.    There 


la  no  evidence  that  in  that  transaction  the 
bell  boy  was  the  plaintiff's  agent  tliat  the  ti- 
tle to  the  beer  was  ever  vested  In  her,  or  that 
she  ever  held  herself  out  or  authorized  any 
parson  to  hold  her  out  as  having  beer  for 
sale.  The  testimony  was,  therefore,  incapa- 
ble of  sustaining  the  adjudication  that  she 
had  sold  the  beer,  or  offered  it  for  sale. 

The  Judgment  of  the  Supreme  Conrt  and 
the  convictioa  by  the  recorder  should  lie  re- 
versed. 

MAGIB,  Ch.,  GUMMEBB,  O.  3^  and  VAN 
8YCKEL,  HENDRICKSON,  and  FITNET, 
JJ„  dissent    ' 


MARSH  V.  EDGBL 

(Court  of  Errors  and  Appeals  «f  Now  Jency. 

March  2.  1903.) 
UBBI<— PLBADINO-COMPBNaiLTORT   DAHAOB8. 

1.  When  the  plaintiff  alleges  in  his  declara- 
tion for  libel  that  he  is  injuriMl  iu  Ids  soad 
name,  fame,  and  credit  among  his  ueighbora 
by  the  alleged  libelous  publication,  and  hence 
is  damaged,  he  is  entitled  to  recover  compen- 
satory damages,  notwithstanding  the  provision 
of  the  act  entitled  "An  act  relating  to  libel," 
apnroved  June  13,  1898  (P.  L.  p.  476). 

2.  Under  such  a  declaration  he  can  recover 
his  actual  damage^.  "Actual  damages  special- 
Ljr  alleged,"  as  used  in  the  statute  of  June  13, 
1898,  mean  such  as  would  be  compensatory 
damnges  at  common  law.  Stuart  v.  News  Pao- 
lishiug  Co..  51  AU.  700,  67  N.  3.  Law,  817, 
followed. 

(SyllaboB  by  the  Court) 

Error  to  Supreme  Court 

Action  by  John  C.  Marsh  against  Walter 
B.  Edge.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Harry  Wooten,  for  plaintiff  in  oror.  Thomp- 
son &  Cole,  for  defendant  in  error. 

FORT.  3.  This  was  an  action  for  libel, 
tried  at  the  Atlantic  circuit  resulting  in  a 
verdict  in  favor  of  the  plaintiff  for  $125. 
There  are  no  assignments  of  error  founded 
on  admissions  of  evidence,  and  reference 
need  be  made  only  to  the  first  assignment  of 
error  in  determining  the  question  here  rais- 
ed. This  assignment  is,  "Because  the  trial 
court  refused  to  nonsuit  the  plaintiff,  because 
the  plaintiff  had  not  proved  malice  in  fact 
and  had  not  demanded  in  writing  a  retrac- 
tion from  the  defendant  Walter  E.  Edge,  of 
the  matters  alleged  to  be  libelous,  as  re- 
quired under  the  act  entitled  'An  act  relating 
to  libel,'  approved  June  13,  1898  (P.  L.  p. 
476)."  The  contention  of  the  defendant  is 
that  under  the  act  referred  to  there  can  be 
no  recovery  in  an  action  for  libel,  except 
there  be  proof  of  express  malice,  unless  the 
plaintiff  lias  made  demand  in  writing  for  a 
retraction  of  the  libelous  article  as  published 
in  the  newspaper,  and  which  is  alleged  as 
the  basis  of  the  action.  To  give  the  statute 
the  construction  contended  for  would  be  to 
defeat  the  right  of  the  plaintiff  to  recover 
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evtsn  nominal  damagea  in  a  libel  mdt  Sncb 
a  construction  would  not  be  given  to  a  stat- 
ute, depriTing  a  person  of  a  remedy,  unless  it 
was  so  clear  as  to  be  beyond  question.  Xliis 
court,  bowever,  bas  construed  this  statute 
directly  against  the  contention  of  the  defend- 
ant in  this  case.  The  defendant  here  did  not 
deny  that  the  publication  was  a  libel,  but,  on 
the  other  hand,  admitted  it,  and  immediate- 
ly, in  his  next  publication,  retracted  and  cor- 
rected it  The  trial  Justice  excluded  from 
the  jury,  under  the  proof,  all  questions  of 
punitive  damages,  and  confined  them  to  com- 
pensatory damages  only.  The  amount  of  the 
verdict  in  this  case  makes  it  clear  that  the 
damages  assessed  by  the  Jury  were  within 
the  direction  given  to  tbem  by  the  court.  In 
Stuart  V.  The  News  Publishing  Co.,  this 
court  held  that,  conceding  the  act  entitled 
"An  act  relating  to  libels,"  approved  June 
13,  1898,  to  be  constitutional,  which  was  not 
then  decided,  and  is  not  intended  now  to  be 
decided,  nevertheless,  under  that  statute,  to 
recover  compensatory  damages  in  an  action 
for  libel,  it  was  only  necessary  to  allege  that 
the  effect  of  the  publication  had  been  that 
the  plaintiff  was  "injured  in  his  good  name, 
fame  and  credit,  and  brought  Into  public 
scandal.  Infamy  and  disgrace  with  and 
among  all  his  neighbors  and  other  good  and 
worthy  persons  to  whom  he  was  in  any  wise 
known."  The  provision  of  the  act  which 
says  the  plaintiff  "shall  recover  only  his  ac- 
tual damages  proved  and  specially  alleged  in 
the  declaration"  is  fully  complied  with  by 
sncb  an  allegation  of  actual  damages  or  In- 
jury as  that  Just  above  quoted.  Stuart  ▼. 
News  Publishing  Co..  67  N.  J.  Law,  317,  51 
Atl.  700.  The  language  of  the  declaration 
in  the  case  before  us  is  quite  as  specific  in 
the  matter  of  special  allegation  of  damage  as 
in  the  declaration  In  the  Stuart  Case.  After 
reciting  the  facts  as  published,  and  showing 
their  criminal  and  Immoral  character,  and 
''alleging  that  they  were  false  and  untrue  in 
fact  as  to  the  plaintiff,  the  declaration  pro- 
ceeds as  follows:  "All  of  which  was  well 
known  to  the  defendant  at  and  before  and 
since  the  time  of  such  publication,  by  means 
of  wblcb  said  premises  the  plaintiff  bath 
been  forced  and  obliged  to  undergo,  and  hath 
undergone,  trouble  in  body  and  mind,  and 
laid  out  and  expended  large  sums  of  money, 
and  has  been  greatly  affected  in  his  good 
name  and  reputation;  prevented  from  trans- 
acting bis  necessary  and  lawful  method  of 
business  for  a  long  space  of  time;  by  reason 
of  said  publication  his  family  and  children 
have  been  held  up  to  shame,  infamy*  and 
ridicule,  and  have  also  suffered  in  body  and 
mind  by  reason  of  such  publication,  and  the 
plaintiff  has  otherwise  been  greatly  injured 
and  damaged."  This  is  a  good  declaration 
under  the  statute,  and  alleges  specially  suffi- 
cient grounds  to  entitle  the  plaintiff  to  re- 
cover actual  damages— which  means  compen- 
satory damage*— tor  the  special  Injuries  thus 
alleged. 


We  have  not  passed  upon  the  constitntion- 
al  question  argued  in  this  case,  because  the 
case  was  submitted  to  the  Jury  in  such  a 
way  as  to  be  within  the  Stuart  Case,  and  to 
be  clearly  within  the  statute  as  to  damages, 
irrespective  of  the  constitutional  question. 


NOBMAK  T.  MIDDLESEX  ft  S.  TRAC- 
TION CO. 
(Court  «I  BtTors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

rSLLOW  BBRVANTS-EMPLOYMBNT  BT  AOBNT 

— TRANSPBR  OP  SHRVICES-CON- 

BBNT  OF  8BRVANT. 

1.  If  plaintiff,  when  Injured  by  the  negli- 
gence of  defendant's  servants,  was  employed 
and  paid  by  one  who  in  so  doing  acted  as  the 
mere  agent  of  defendant,  plaintiff  could  not  re- 
cover, as  he  was  a  co-serrant  of  those  whose 
neKligence  caused  his  injury. 

2.  If  plaintiff,  when  injured  by  the  negligence 
of  defendant's  servants,  was  employed  by  one 
who  had  a  contract  to  repair  defendant's  tracks, 
the  question  as  to  whether  he  had  transferred 
plaintiff's  services  to  defendant  with  plaintiff's 
consent  should  have  been  submitted  to  the  jury. 

Error  to  Supreme  Court 

Action  by  Charles  Norman  against  the 
Middlesex  ft  Somerset  Traction  Company. 
A  verdict  was  directed  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Willard  P.  Voorhees,  for  plaintiff  in  error. 
Alan  H.  Strong,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  in  the 
Middlesex  circuit  originally  brought  against 
the  Middlesex  ft  Somerset  Traction  Company 
and  Thomas  M,  Lesher  and  Frank  Lesher, 
named  as  partners.  The  purpose  of  the  ac- 
tion was  to  recover  for  an  injury  of  plaintiff 
occasioned  by  the  alleged  negligence  of  the 
defendants  in  running  cars  over  a  street 
railway  of  the  defendant  company.  The  ac- 
tion was  discontinued  with  respect  to  the  de- 
fendants Thomas  M.  Lesher  and  Frank  Lesh- 
er, and  was  brought  to  trial  upon  the  issue 
made  by  the  plea  of  the  general  issue  filed 
by  the  Middlesex  ft  Somerset  Traction  Com- 
pany. 

At  the  trial  there  was  no  question  but  that 
the  collision  injured  the  plaintiff,  and  was 
the  result  of  negligence  on  the  part  of  em- 
ployes of  the  defendant  company.  The  ques- 
tion tried  was  whether  the  plaintiff  was  not 
also  In  the  employment  of  the  same  company, 
so  that  the  negligence  by  which  be  was  in- 
jured was  that  of  a  fellow  servant  The 
trial  Judge  directed  the  Jury  to  find  a  verdict 
for  the  plaintiff,  and  an  exception  was  duly 
taken.  In  this  respect,  the  Judge  manifestly 
erred.  There  were  two  views  which  could 
have  been  taken  of  the  evidence.  One  pos- 
sible view  was  that  Thomas  M.  Lesher,  who 
employed  and  paid  the  plaintiff,  acted  in  so 
doing  as  the  mere  agent  of  the  defendant 
company.  In  such  case  the  plaintiff  was  a 
co-servant  with  those  whose  negligence  ac- 
casioned  his  injury,  and  there  should  have 


Digitized  by 


Google 


836 


64  ATLANTIC  REPORTER. 


tX.  J. 


been  a  direction  for  a  verdict  for  the  defend- 
ant If  the  Jury  found  such  agency  existed. 
The  other  possible  view  was  that  Lesher  had 
some  contract  with  the  defendant  company 
respecting  the  repair  of  Its  tracks,  and,  hav- 
ing employed  the  plaintiff  in  respect  to  bis 
business,  had  transferred  plaintiff's  services 
pro  hac  vice  to  the  defendant  company,  with 
plaintiff's  consent  In  this  view,  there 
should  have  been  a  submission  to  the  Jury 
of  the  question  whether  there  had  been  such 
transference  of  services  with  plaintiff's  eon- 
sent  (there  being  evidence  sufficient  to  sub- 
mit to  the  Jury  on  that  subject),  with  direc- 
tion to  find  for  defendant  if  such  transfer  of 
services  was  found  proved. 

As  the  case  will  doubtless  to  tried  again 
upon  evidence  which  may  vary  from  that 
now  before  us-.  It  Is  deemed  unnecessary  to 
express  any  opinion  as  to  the  effect  of  the 
evidence.  In  either  of  the  possible  views  of 
the  evidence  above  noticed,  the  action  of  the 
judge  in  directing  a  verdict  for  plaintiff  was 
indefensible. 


DEAN  V.  MAYOR,  ETC.,  OF  CITY  OF  PAT- 
ERSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1903.) 

MUNICIPAL  COKPORATIONS— IMPROVBMENTV- 

ASSESSMENTS— REVIEW. 

1.  The  couclusion  reached  by  the  Supreme 
Court  in  its  opinion  iu  the  case  reported  as 
Dean  v.  Paterson,  50  Ati.  020,  67  N.  J.  Law, 
1^,  is  approTed  by  this  court. 

2.  The  finding  by  a  circuit  court  or  court  of 
common  pleas  that  an  assessment  for  benefits 
has  been  made  according  to  the  peculiar  bene- 
fits received  by  the  property  assessed  will  not 
be  reversed  in  the  Supreme  Court  or  this  court 
if  there  be  evidence  from  which  the  court  so 
confirming  the  assessment  could  so  find. 

3.  The  finding  by  the  confirming  court  that 
the  assessment  hag  been  laid  according  to  the 
peculiar  benefits  received  is  the  finding  of  a 
fact,  and  will  not  be  reviewed  here  if  the  record 
shows  any  proof  to  sustain  it. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Certiorari  by  the  state,  on  the  prosecution 
of  James  B.  Dean,  against  the  mayor  and 
aldermen  of  the  city  of  Paterson.  Assess- 
ment affirmed,  and  plaintiff  brings  error. 
Affirmed. 

Francis  Scott  and  Edward  F.  Merry,  for 
plaintiff  In  error.  Michael  Dunn,  for  de- 
fendant in  error. 

FORT,  J.  The  opinion  of  Mr.  Justice 
Hendrickson  in  the  Supreme  Court  in  this 
case  is  a  clear  and  correct  enunciation  of  the 
legal  principles  applicable  to  this  cause,  and 
It  might  very  properly  be  affirmed  upon 
that  opinion.  It  will  be  unnecessary  to  re- 
refer  to  any  matter  considered  in  that  opin- 


ion. Dean  t.  Paterson,  67  N.  J.  Law,  199,  50 
Atl.  620. 

Among  the  reasons  assigned  for  reversal 
in  this  case  is  the  following:  "Because  tbe 
Supreme  Court  decided  that  there  was  a 
benefit  accruing  to  the  abutting  property 
owners  from  the  new  curbing."  It  seems 
to  be  a  general  practice,  both  in  the  Su- 
preme Court  and  this  court,  to  allege  a  rea- 
son similar  to  this  in  cases  brought  up  to 
review  the  confirmation  of  assessments  by 
the  circuit  court  or  court  of  common  pleas. 
In  the  case  before  us,  the  commissioners  to 
assess  the  benefits  were  appointed  by  the 
common  picas.  They  reported  their  action 
,to  that  court  After  notice  to  all  parties  in 
interest,  the  report  of  the  commissioners  was 
confirmed.  The  report  of  the  commissioners, 
as  confirmed,  contained  an  express  state- 
ment that  the  assessments  laid  had  been  laid 
according  to  the  peculiar  benefits.  The  Su- 
preme Court,  in  its  opinion  above  referred 
to,  has  also  so  found.  Such  a  reason  as  that 
above  quoted  cannot  be  considered  In  this 
court,  nor  should  it  be  in  such  a  case  in  the 
Supreme  Court  The  action  of  the  common 
pleas  in  confirming  a  report  after  notice  and 
hearing,  or  opportunity  to  be  heard,  is  con- 
clusive upon  the  parties  upon  all  questions 
of  fact  Whether  the  assessment  has  or  has 
not  been  laid  according  to  benefits  is  a  ques- 
tion of  fact.  The  Supreme  Court,  in  Van 
Wagoner  v.  Paterson,  lately  said  In  a  case 
like  this:  "The  principle  upon  wlilch  the 
assessment  was  laid  Is  certified  by  the  com- 
missioners to  be  according  to  the  peculiar 
benefits  of  each  lot  or  parcel  of  land,  and 
the  circuit  court,  after  hearing  evidence  up- 
on that  point  including  an  examination  of 
the  coiumissioners,  found  that  the  assess- 
ment had  been  so  made.  This  finding  of  fact 
will  not  be  reviewed  here.  Whether  the  as- 
sessment was  laid  by  the  commissioners  ac- 
cording to  the  peculiar  benefits  received  was 
the  very  question  at  issue  before  the  circuit 
court  upon  the  rule  to  confirm— a  question 
over  which  tliat  court  had  Jurisdiction,  and 
upon  which  It  was  requh^d  to  pass.  In  such 
a  case  the  rule  is  that  where  the  facts  are 
found  by  a  trial  Judge,  and  there  is  evidence 
to  sustain  such  finding,  this  court  will  not 
review  his  conclusions  thereon."  Van  Wag- 
oner V.  Paterson,  67  N.  J.  Law,  455,  51  Atl. 
»22;  City  of  Elizabeth  v.  Hill,  89  N.  J.  Law, 
555;  Blackford  v.  Plalnfleld  Gaslight  Co., 
43  N.  J.  Law,  438,  440;  Brewster  v.  Banta. 
66  N.  J.  Law,  367,  49  Atl.  718.  This  is  a  cor- 
rect statement  of  the  rule  of  law  applicable 
to  such  cases,  and  the  Supreme  Court,  there- 
fore, would  have  been  Justified  if  it  had  not 
considered  the  question  of  whether  the 
property  of  the  prosecutor  w&a  or  was  not 
peculiarly  benefited. 

The  Judgment  rendered  in  the  Supreme 
Court  is  affirmed. 
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BBIO  T.  PBINGLB  et  aL 

(Sopreme  Conrt  of  New  Jersey-    D«e.  2S, 
19Q2.) 

DBSCBNT  AND  DIBTRIBUTION-DBBTS  09  AN- 
CESTOR—UABIUTT  or  HBIR-PLBA  —  RIBNS 
PBR  DISCBNT— AMENDMENT. 

1.  Where,  in  an  action  against  heirs  to  re- 
cover a  debt  of  their  ancestor,  defendants  plead- 
ed thnt  they  had  no  lands  from  their  ancestor 
by  deHcent,  or  assets  in  their  hands,  and  on  the 
trial  it  was  proved  that  defendants'  ancestor 
died  beised  of  certain  lauds,  subject  to  a  mort- 
nage,  but  that  the  plea  was  uot  intentionally 
false,  bnt  had  been  filed  by  defendants'  attor- 
ney under  the  erroneous  belief  that  an  equity 
of  redemption  did  not  constitute  assets  descend- 
ed, defendants  would  be  permitted  to  amend 
the  plea  to  conform  to  the  fact,  on  payment  of 
costs,  and  a  judgment  would  be  rendered,  to 
be  satistied  only  from  the  lands  of  which  de- 
fendants' ancestor  died  seised,  instead  of  a  gen- 
eral judgment  against  defendants. 

Action  by  Sarah  B.  Reld  against  WlUlam 
H.  Pr ingle  and  others.  On  motion  for  Judg- 
ment, and  croaa-motion  to  amend  plea.  Mo- 
tiona  granted. 

Aigued  November  term,  1902,  before  DIX- 
ON, COLLINS,  and  HBNDBICK80N,  JJ. 

Randolph  Perkins,  for  plaintiff.  Henry 
Traphagen,  for  defendants. 

PER  CURIAM.  The  action  was  on  the 
beUv  and  devisees'  act.  The  defendants 
pleaded  rlens  per  dlscent  At  the  trial,  In 
addltiou  to  the  proof  oC  the  plaintiff's  debt, 
it  was  proved  that  the  ancestor  of  the  de- 
fendants died  seised  of  certain  lands,  sub- 
ject to  mortgage.  A  special  postea  recited 
the  facts  found,  and  the  plaintiff  moved  for 
a  general  Judgment  against  the  defendants. 
The  defendants  moved  to  amend  their  plea 
so  as  to  confess  the  assets  described  In  the 
postea,  and  that  therefore  the  Judgment 
should  be  only  for  those  assets.  This  court 
directed  testimony  to  be  taken  on  the  points 
whether  the  plea  was  intentionally  false, 
and  whether.  If  not,  an  amendment  would 
work  any  injury  to  the  plaintiff.  For  the 
security  of  the  plaintiff,  a  general  Judgment 
-was  permitted,  subject  to  the  final  order  of 
the  court.  The  testimony  has  now  been 
presented.  We  are  satistied  that  the  plea 
filed  was  not  intentionally  false,  but  was 
filed  through  Inadvertence,  and  In  the  er- 
roneous belief  on  the  part  of  the  attorney  of 
the  defendants  that  an  equity  of  redemption 
in  land  did  not  constitute  assets  descended. 
We  are  satisfied,  also,  that  no  harm  has 
come  to  the  plaintiff  through  the  interposi- 
tion of  the  plea,  beyond  the  Incurring  of 
costs  that  otherwise  need  not  have  been  In- 
,corred. 

The  plea  may  therefore  be  amended  so  as 
to  conform  to  the  postea,  on  terms  that  the 
defendants  pay  to  the  plaintiff  the  taxed 
costs  of  the  trial,  and  of  the  testimony  taken 
under  our  direction;  and  upon  such  amend- 
ment and  payment  the  Judgment  entered 
shall  be  vacated,  and  a  Judgment  may  be 


entered  as  of  the  same  date,  to  be  levied 
only  on  the  lands  whereof  the  ancestor  of 
the  defendants  died  seised. 


LOID'S  ADM'X  V.  J.  S.  ROGERS  CO. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 

March  17,  1903.) 

INJURY  TO  EMPLOVe. 

1.  The  plaiutiS's  intestate,  while  engaged 
with  others  of  the  defendant's  employes,  un- 
der the  direction  of  a  foreman,  in  lifting  and 
pushing  by  hand  a  tall  and  unwieldy  derrick 
into  an  upright  positi<m  to  be  ready  for  hoist- 
ing materials  Into  a  building  was  thrown  from 
the  buildiug  and  killed  by  the  sudden  falling  of 
the  derrick.  At  the  trial  of  the  piaintifTs  suit 
against  the  master  for  damages  resulting  from 
the  death  of  the  intestate,  based  upon  the  al- 
leged negligence  of  the  master  towards  the  in- 
testate, there  was  no  evidence  introduced  by  the 
plaintiff  from  which  the  jury  could  lawfully  in- 
fer such  negligence.  But  under  the  evidence 
of  the  defendant  the  plaintiff's  case  was  some- 
what strengthened  on  that  subject,  although 
not  sufficiently  to  justify  the  instructions  given 
to  the  jury  by  the  trial  judge,  who  charged 
that  the  liability  of  the  defendant  turned  upon 
the  qnestion  whether  or  uot  the  plank  upon 
which  the  machine  stood  contained  nails  for  the 
prevention  of  its  slipping,  and  that,  if  not,  then 
their  verdict  shonld  be  for  the  plaintiff;  and 
thereupon  refused  to  charge  certain  of  the  de- 
fendant's requests  to  the  effect  that  the  jury 
could  find,  under  the  evidence,  that  the  de- 
ceased, in  the  handling  of  the  derrick,  assnmed 
an  obvious  risk  for  the  consequences  of  which 
the  defendant  was  not  legally  chargeable. 
Held,  that  in  refusing  such  requests  the  trial 
court  erred. 

2.  No  legal  duty  of  the  master  towards  the 
servant  has  ever.  Judicially,  been  substituted  for 
the  exercise  of  ordinary  prndence  by  the  latter. 
The  Legislature  has  not,  nor  have  our  courts 
by  judicial  coustruction,  enlarged  the  range  of 
legal  responsibility  of  the  master  to  that  of 
a  general  insurer  of  the  safety  of  the  servant 
against  accidents  happening  to  him  in  the  per- 
form^ncp  of  hin  I'.ntA-a. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Oonrt. 

Action  by  Susan  T.  Lold.  administratrix  of 
William  H.  Lold,  against  the  J.  S.  Rogers 
Company.  Judgment  for  plaintiff,  and  de- 
fendant  brings    error.       Reversed. 

El  A.  Armstrong,  for  plaintiff  In  error. 
John  W.  Wescott  and  Jacob  T.  Hendrickson, 
for  defendant  In  error. 

VKEDENBUBGH,  J.  A  tall  wooden  ap- 
pliance called  a  "two-legged  derrick,"  in- 
tended for  hoisting  heavy  materials  from  the 
ground  up  to  the  third  story  of  a  buildiug  in 
the  course  of  erection,  while  being  lifted, 
pushed,  or  pulled  by  hand  by  the  intestate, 
Lold,  and  other  employes  of  the  defendant, 
into  an  upright  position,  so  as  to  be  ready 
for  use,  lost  its  center  of  gravity,  toppled 
ever,  and  fell  down  from  the  building.  In 
falling  It  dragged  with  It  an  attached  coil 
of  rope,  which  caught  aronnd  the  Intestate's 
foot,  throwing  him  down  from  the  building, 
and  causing  his  death.  In  a  suit  brought 
under  the  statute  In  the  Supreme  Court  by 
Lold's  administratrix  against  the  defendant 
for  compensatory  damages,   the  declaration 
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averred  tbat  the  defendant  negligently  failed 
to  properly  secure  and  fasten  tbe  feet  or 
ends  of  the  frame  of  the  derrick,  and  negli- 
gently failed  to  notify  the  intestate  that  the 
derrick  would,  when  used,  slip  and  fall,  and 
negligently  directed  the  intestate  to  use  and 
aid  In  using  the  dorlck  while  In  the  condi- 
tion aforesaid.  The  case  waa  tried  before 
the  Burlington  circuit,  and  the  plaintiff  ob- 
tained a  verdict  for  sulwtantlal  damages,  and 
to  review  the  Judgment  thereon  entered  the 
defendant  brings  error. 

The  plaintiff's  proofs  showed  tbat  this  der- 
rick was  constructed  of  two  poles  or  legs, 
fastened  together  at  the  top,  about  20  feet 
long,  and  extending  apart  about.  12  feet  wide 
at  the  bottom,  with  cross-bars  about  6  feet 
above  their  ends,  holding  the  legs  together. 
The  two  ends  of  these  legs  rested,  but  were 
not  fastened,  upon  a  single  plank,  which  was 
about  12  feet  long  by  12  inches  wide  and  S 
inches  thick.  There  were  cleats  or  boxes 
nailed  on  the  plank.  v«lthin  which  the  ends 
of  the  legs  fitted,  and  which  were  intended  to 
prevent  these  ends  from  slipping  upon  the 
plank.  Two  long  guy  lines  or  ropes  were 
f&stened  to  the  top,  one  of  which  reached 
back  and  was  tied  to  the  floor  Joists  below, 
and  the  other  extended  out  over  the  wall  to- 
ward the  ground.  The  plaintiff  proved  that 
the  derrick  had  been  moved  from  a  lower 
part  of  the  building  up  to  the  third  floor,  but 
had  not  been  yet  placed  in  a  position  ready 
for  use.  One  of  the  foremen,  thlnldng  that 
it  leaned  over  too  far,  and  desiring  to  have 
it  righted,  called  about  six  or  eight  work- 
men, including  the  Intestate,  to  do  It.  Mor- 
ton, the  principal  witness  for  the  piaintifl, 
tells  what  thereupon  happened,  viz.:  "We 
all  went  'back  in  a  hurry,  and  then  it  was 
leaning  too  far,  and  we  went  to  raise  it,  and 
It  slipped  from  the  bottom,  and  let  the  thing 
go  over.  *  •  *  We  all  hands  got  hold  of 
this  machine  to  try  to  raise  it  up.  *  *  * 
Tried  to  push  it  back  to  straighten  it  up. 
•  •  •  We  all  hands  got  under  it,  and 
tried  to  push  It  back,  and  hoist  it  up."  This 
force  mast  have  caused  the  derrick  to  fall 
(to  use  again  the  witness's  words)— "Just  as 
tiiough  both  legs  were  Kfted  out  of  the  cleats, 
as  though  in  the  raising  of  it  you  had  raised 
both  legs  above  the  cleats,  and  it  went  over." 
Whether  this  derrick  lost  its  perpendicular 
and  fell  because  its  feet  were  lifted  too  high 
by  the  workmen  out  of  the  cleats  on  the 
plank  In  which  they  stood,  or  because  the 
whole  plank  at  the  base  slipped  out  from  its 
position  as  the  result  of  the  force  used  by  the 
workmen,  Is  a  subject  of  doubt  under  the 
evidence.  At  the  dose  of  the  plaintiff's  case 
the  defendant's  counsel  nnsuccessfully  moved 
the  court  for  a  nonsuit,  based  upon  grounds 
of  the  want  of  proof  showing  any  negligence 
on  the  part  of  the  defendant  as  well  as  that 
the  proofs  demonstrated  contributory  negli- 
gence by  the  deceased.  If  the  defendant, 
upon  being  denied  this  motion,  had  then 
rested  his  proofs,  his  right  to  the  direction. 


by  the  court  below,  of  a  verdict  In  his  favw, 
would  have  been  entirely  clear.  Ko  negli- 
gence imputable  to  the  defendant  had  yet 
appeared.  The  defendant  bad  (so  far  am  the 
plaintiff's  case  had  shown)  furnished  his  em- 
ployes with  a  properly  constructed  mactaine. 
There  was  no  evidence  as  yet  of  the  sligbtest 
defect  In  its  constmctlon,  dther  latent  or  oth- 
erwise. The  plaintiff  had  not  established  the 
averments  In  his  declaration  tbat  the  defend- 
ant had  "negligently  tailed  to  properly  aecnre 
and  fasten  the  feet  or  ends  of  the  frame  of 
the  derrick."  On  the  contrary,  It  had  appear- 
ed that  the  proper  construction  of  this  der- 
rick required  the  feet  to  rest  unfastened  npon 
the  supporting  plank.  The  plaintifTs  testi- 
mony had  further  shown  that  in  the  effort  to 
straighten  the  appli&nce  by  the  intestate  and 
those  with  him.  Instead  of  making  use  of 
the  guy  ropes  from  the  top  (or  other  proper 
and  safe  means)  to  pull  it,  and  move  it  into 
a  vertical  position,  by  force  exerted  at  its 
top,  they  had  hurriedly  applied  farce  at  its 
base,  resulting  in  its  fall. 

Under  the  facta  so  far  presented,  it  was 
palpably  plain  that  but  a  dlght  degree  of 
care  in  method,  and  lees  haste  in  execution, 
would  have  avoided  the  catastrophe.  Even 
conceding  that  the  injury  happened  to  the 
Intestate  In  the  actual  use  of  the  derrick,  tbe 
decision  of  this  court  in  the  case  of  Mc- 
Laughlin V.  Camden  Iron  Worlcs,  00  N.  J. 
Law,  557,  38  Atl.  677,  la  convincing  autbority 
against  the  liability  of  the  master  for  the 
consequences  of  precisely  such  accidents.  In 
the  latter  case  some  employes,  during  the 
erection  of  a  building,  attempted  to  raise  by 
hand  a  large  wooden  frame,  and  in  hoisting 
it  the  plaintiff,  an  employe,  was  injured  by 
its  falling  through  lack  of  fastening,  and  this 
court  held,  in  affirming  the  nonsuit  of  piain- 
tlff  ordered  below,  that  the  master  was  not 
responsible  for  the  injury.  The  court,  In  its 
opinion,  used  the  following  pointed  language: 
"The  plaintiff  knew  that  the  frame  "was  be- 
ing raised  by  hand  under  the  direction  of 
the  foreman,  and  he  assumed  such  resultant 
risk  of  that  method  of  doing  the  work  as 
was  obvious  to  him."  The  general  govern- 
ing principle,  collected  from  varions  text- 
writers  and  decisions,  was  there  stated  as 
follows:  "Where  appliances  for  work  are 
needed,  the  duty  Is  on  the  master  to  use  rea- 
sonable care  In  their  selection,  and  he  can- 
not escape  it  by- delegation;  but  carelessness 
in  their  use.  or  failure  to  use  them,  on  the 
part  of  Ms  servant,  whereby  Injury  Is  re- 
ceived by  a  fellow  servant  in  the  same  com- 
mon employment,  is  not  chargeable  to  the 
master,  no  matter  what  may  be  the  grade  or 
authority  of  the  servant"  But  the  defend- 
ant corporation  then  injected  into  the  case  a 
disturbing  element  by  raising  an  issue  of 
fact  as  to  the  proper  construction  of  the  der- 
rick, and  offered  evidence  to  prove  that  tor 
the  purpose  of  preventing  the  bottom  of  the 
supporting  plank  from  slipping,  it  had.  in 
its   construction,   caused   a   dosen   or   more 
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nalla  or  aplkei  to  be  driven  Into  and  entirely 
through  the  plank,  go  that  they  extended  or 
protruded  about  one  inch  beyond  its  bottom 
aurface.  The  plaintiff,  admitting  this, 
brought  proof  to  eiufw  that  no  nails  extended 
from  the  bottom  of  the  plank  when  seen  be- 
fore the  accident  by  the  plalntlfF's  witnesses. 
The  learned  trial  Justice,  in  his  charge  to  the 
Jury,  assumed  that  this  was  the  only  im* 
portant  question  of  fact  to  be  determined  by 
them,  and  Instructed  them  as  follows,  vis.: 
"The  fact  upon  which  your  verdict  must 
turn  In  regard  to  the  liability  of  the  defend* 
ant  is  whether  at  the  time  of  this  accident 
the  plank  upon  which  this  machine  stood  con- 
tained such  nails  for  the  prevention  of  ita 
slipping  as  reasonable  care  to  prevent  that 
would  dictate.  There,  really,  is  the  point  in 
this  case;"  and,  after  further  Instructicms  in 
the  same  line  of  thought,  added:  "Were  those 
nails  there  at  the  time  when  the  accident  oc- 
curred, or  were  the^  not?  As  you  decide  that 
question  you  will  decide  the  case,  and  If  you 
decide  the  case  upon  the  understanding  that 
the  plaintiff  has  satisfied  your  minds  that  the 
nails  were  not  there,  then  your  verdict  is  to  be 
(or  the  plaintiff  upon  the  lines  that  I  have  in- 
dicated." At  the  same  time  the  learned  Judge 
refused  to  charge  the  defendant's  fourth  and 
fifth  requests.  Substantially  considered,  they 
embrace  the  proposition  that  the  Jury  could 
find,  under  the  evidence,  that  in  the  handling 
of  the  deirick  the  deceased  assumed  an  obvi- 
ous risk,  for  the  consequences  of  which  the 
master  was  not  responsible.  While  these  re- 
quests, as  made,  are  not  apt  in  their  phrase- 
ology in  the  presentation  of  this  question  to 
the  mind  of  the  court,  yet  we  think  they 
should  be  held  to  have  been  sufficiently  spe- 
cific, and  that  the  express  refusal  of  the 
court  to  so  charge  constituted  error.  Strictly 
speaking,  this  accident  did  not  result  from 
the  use  of  the  derrick.  It  was  being  straight- 
ened into  a  vertical  position  so  that  it  could 
l>e  used.  TTntil  It  was  placed  In  its  proper 
position  for  use,  it  must  be  evident  that  the 
risk  of  the  sudden  fall  of  this  topheavy 
frame,  while  being  righted,  should  have  been 
obvious  to  all  ordinarily  careful  workmen, 
and,  if  the  risk  of  its  falling  was  not  Increas- 
ed by  any  structural  defect  in  the  machine, 
the  master  could  not  be  held  responsible  for 
the  accident  The  court,  by  its  charge 
(above  quoted),  confined  and  narrowed  the 
inquiry  of  the  Jury  to  the  solution  of  a  fact 
which  was  not  conclusive  as  to  the  negli- 
gence of  defendant,  and  erroneously  refused 
to  charge  them  a  principle  of  law  to  which 
the  defendant  was  entitled.  "An  employA 
assumes  all  the  risks  of  his  employment 
against  which  he  may  protect  himself  by  or- 
dinary observation  and  care,"  is  the  brief, 
but  plain,  rule  adopted  by  this  court  in  the 
recent  case  of  Durand  v.  N.  Y.  &  L.  B.  R. 
Co.,  66  N.  J.  Law,  666,  48  Att.  1013  (see  au- 
tborltlea  there  cited).  No  legal  duty  of  the 
master  towards  the  servant  has  ever  Judicial- 
ly been  substituted  for  the  exercise  of  ordi- 


nary prudence  by  the  latter.  The  liability 
of  the  master  to  respond  in  damages  to  the 
servant  in  cases  founded  upon  accidents  of 
this  character  has  never  been  so  extended  as 
to  dispense  with  the  ererfdae  of  ordinary 
care  by  the  servant  to  avoid  them.  The  leg- 
islature certainly  has  not  as  yet,  nor  have 
our  courts  by  Judicial  construction,  enlarged 
the  range  of  legal  responsibility  of  the  mas- 
ter to  that  of  a  general  insurer  of  the  safety 
of  the  servant  against  accidents  happening  to 
him  in  the  performance  of  his  duties. 

I  think  the  Judgment  below  should  be  re- 
versed, and  a  venlie  de  novo  be  awarded. 


BOARD  OF  CHOSEN  FREEHOLDERS  OF 
CAMDEN  COUNTY  v.  RITSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  2,  1003.) 

INSANE  FBRSONS-SUPPORT— UABILITT  OF 
B8TATB. 

1.  It  is  within  the  power  of  the  Legidatnre 
to  provide  remedies  agaiust  the  estates  of  in- 
sane persons  while  tney  are  living  or  after 
their  death. 

2.  An  insane  female  who  is  married  may  be 
held  personally  liable  for  her  mainteaance  in 
any  county  insane  asylum  under  the  supple- 
ment, approved  May  0.  1894,  to  the  act  en- 
titled "An  act  to  provide  additional  accommo- 
dations for  the  insane  of  thiH  state."  Oen.  St. 
p.  1993.  The  fact  that  the  husband  might  be 
liable  for  her  support  does  not  affect  the  stat- 
utory Uability. 

8.  For  a  claim  for  which  the  Insane  person 
could  be  held  in  her  lifetime,  her  estate  may 
be  held  after  her  death. 

4.  The  words  "every  insane  person  support- 
ed in  any  county  insane  asylum  shall  be  per- 
sonally liable  for  his  maintenance  therein,'*^  as 
used  m  the  supplement  of  May  9,  1894,  will 
be  construed  as  if  the  words  were  "every  In- 
sane person  'maintained'  in  any  county  insane 
asylum  shall  be  personally  liable  for  his  main- 
tenance therein."    Gen.  St.  p.  1995,  |  83. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  the  board  of  chosen  freeholders 
of  Camden  county  against  Georgianna  W. 
Ritsou,  administratrix.  Judgment  for  plain- 
tiff,  and  defendant  brings   error.    Affirmed. 

Howard  Oarrow,  for  plaintiff  in  eiror. 
George  J.  Bergen,  for  defendant  in  error. 

FORT,  J.  This  was  an  action,  in  the  name 
of  the  chosen  freeholders  of  the  county  of 
Camden,  to  recover  from  the  defendant,  aa 
administratrix  of  Elizabeth  A.  Rigg,  deceas- 
ed, for  her  board  in  the  county  hospital  for 
the  insane  of  Camden  county.  The  deceased 
was  received  into  the  hospital  as  a  private 
patient  In  1889,  and  the  rate  of  board  was 
then  fixed  at  |3.50  per  week.  She  died  on 
May  81.  1900.  At  the  time  she  entered  the 
asylum  she  was  married,  and  her  husband, 
John  RIgg,  was  then  alive.  He  died  Decem- 
ber 26,  1898.  During  the  time  she  was  in 
the  hospital  prior  to  bis  death,  the  weekly 
amount  of  board  was  paid  in  varying  and 
various  Installments,  so  that  there  remained 
at  the  time  of  his  death  only  $189  then  un- 
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paid.  The  balance  of  tbe  claim  sued  for  tras 
for  board  accruing  after  January  1,  1899;  the 
vrliole  claim  being  $449.50,  exclusive  of  In- 
terest The  proof  was  tbat  an  account  was 
kept  of  the  board  In  tbe  regular  books  of 
the  Institution,  and  that  tbe  original  charge 
was  made  against  the  lunatic,  the  deceased, 
and  that  all  payments  that  bad  been  made 
were  credited  on  tliis  accoimt,  although  tbey 
were  all  paid  by  John  Klgg,  tbe  husband. 
The  county  relied,  for  Its  right  to  recover, 
upon  the  provisions  of  two  separate  acts.  Tbe 
first  of  these  upon  which  the  county  relied  Is 
a  supplement  to  "An  act  to  provide  addition- 
al accommodations  for  tbe  Insane  of  this 
state,"  approved  March  3,  1880,  tbe  third  sec- 
tion of  which  authorizes  "the  board  of  free- 
holders of  any  county  to  receive  Insane  pa- 
tients in  county  asylums  for  pay  under  such 
regulations  as  they  may  prescribe."  Gen.  St. 
p.  1993,  i  71.  Tbe  other  dct  was  a  further 
supplement  to  the  same  act,  which  was  ap- 
proved May  9,  1894,  and  reads  as  follows: 
"That  every  Insane  person  supported  In  any 
county  insane  aslyum  shall  be  personally  lia- 
ble for  bis  maintenance  therein  and  all  neces- 
sary expenses  Incurred  by  the  Institution  In 
his  behalf,  and  the  committee,  guardian  or 
relative  that  would  have  been  bound  by  law 
to  provide  for  and  support  blm,  if  he  had  not 
been  sent  to  such  asylum,  shall  be  liable  to 
pay  the  exi)enses  of  his  clothing  and  main- 
tenance In  the  asylum  and  actual  necessary 
expenses  to  and  from  the  same."  Gen.  St 
p.  1995,  S  83. 

It  will  be  unnecessary  to  consider  whether 
tlie  first  statute  above  quoted  is  applicable, 
and  whether  under  It  the  estate  of  the  lun- 
atic can  be  held  for  a  reasonable  or  a  stipu- 
lated payment  for  maintenance  of  tbe  lunatic 
In  the  asylum,  when  at  tbe  time  of  the  com- 
mittal to  the  asylum  tbe'  lunatic  Is  a  married 
woman,  whose  husband  is  chargeable  by  law 
with  her  support.  AU  the  accounts  sued  ui>- 
on  In  this  case  arose  after  the  passage  of  the 
supplement  of  1894.  This  statute  Is  quite 
broad.  Insane  persons  and  other  persons  not 
sui  Juris  are  wards  of  the  state,  and  may  be 
sued  and  their  estates  charged  in  such  man- 
ner as  is  authorized  by  statute.  That  It  is 
within  the  power  of  the  Legislature  to  make 
the  estate  of  an  Insane  person  liable  for  his 
or  her  maintenance  does  not  seem  to  be  open 
to  controversy.  This  statute  in  tbat  regard 
is  but  declaring  of  that  which  was  a  fact  at 
common  law,  and  In  this  respect  the  statute 
simply  gives  to  the  board  of  chosen  freehold- 
ers, when  they  furnish  the  maintenance  at 
public  expense,  the  right  to  recoup,  for  the 
public,  the  expense  thus  Incurred.  The  ac- 
tion In  this  case  was  defended  upon  two 
grounds:  First,  that  this  statute  could  not 
apply  where  the  insane  person  was  a  married 
woman,  as  by  the  common  law  the  husband 
is  chargeable  with  the  maintenance  of  the 
wife,  and  that  this  duty  applies  In  cases  of 


Insanity  as  in  other  cases;  and,  second,  tliat 
If  this  statute  can  be  held  to  apply  to  married 
women,  it  does  not  apply  to  the  case  of  the 
deceased,  who  was  a  private  patient  but  only 
to  such  patients  as  are  supported  In  the  in- 
stitution, and  that  the  word  "supported,"  In 
this  statute,  muiit  be  held  to  apply  only  to 
such  patients  or  persons  as  are  known  as 
pauper  or  Indigent  insane. 

As  to  the  first  contention,  the  statute  Is  a 
BUfflclent  answer.  It  says  specifically  that 
every  insane  person  supported  in  any  county 
Insane  asylum  shall  be  personally  liable  for 
his  maintenance  therein.  This  applies  to  a 
married  woman  as  well  as  to  any  other  per- 
son. The  state  fixes  by  statute  when  the 
property  of  a  married  woman  shall  be  liable 
for  her  obligations,  and  it  may  provide  tor 
her  personal  liability,  as  has  been  done  by 
this  statute.  It  appears  in  this  case,  how- 
ever, that  this  account  has  always  been  char- 
ged against  the  lunatic;  that  the  county  has 
never  charged  It  against  her  husband;  and, 
so  far  as  the  proof  in  the  case  goes,  there  is 
nothing  to  indicate  that  there  was  any  purpose 
on  the  part  of  tbe  county  to  collect  or  enforce 
the  claim  against  any  one,  except  the  lunatic 
or  her  estate;  and  hence  there  is  notliing,  in 
our  judgment,  in  the  first  ground  of  defense. 

The  second  contention,  that  the  word  "sup- 
ported," in  this  statute,  makes  the  act  apply 
only  to  pauper  or  indigent  Insane,  is  a  result 
wWch  would  emasculate  the  statute.  It  would 
be  of  llttie  use  to  pass  a  statute  authorizing 
the  counties  to  hold  paupers  and  Indigents 
personally  liable.  It  Is  difficult  to  conceive 
that  the  Legislature  would  have  passed  an 
act  to  enforce  a  personal  liability  against  a 
pauper  or  indigent  person.  Tbe  very  state- 
ment of  the  proposition  carries  with  it  its 
refutation.  The  words  "pauper  and  indigent" 
convey  the  meaning  that  the  lunatic  has  nei- 
ther money  nor  estate.  The  word  "support- 
ed," in  this  statute,  should  be  construed  as  if 
the  word  "maintained"  were  used;  so  that 
to  give  force  and  effect  to  the  statute,  U 
should  be  construed  as  if  it  read,  "Every 
insane  person  maintained  in  any  county  in- 
sane asylum  shall  be  persoually  liable  for 
his  maintenance  therein."  By  this  construc- 
tion full  force  and  effect  is  given  to  tbe  stat- 
ute, and  its  usefulness  to  the  pubUc  Is  up- 
held. The  construction  contended  for  by  the 
defendant  would  nullify  the  act  A  construc- 
tion which  will  produce  that  result  will  never 
be  given  by  the  court  if  any  other  that  is 
reasonable  can  be  given.  The  learned  trial 
justice  in  this  case  instructed  the  jury  to 
render  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed,  and  In  this  there  was  no  er- 
ror. 

A  suit  of  this  nature  against  the  adminis- 
trator of  a  lunatic  has  been  held  maintainable 
by  this  comrt  Van  Horn  v.  Hann,  38  M.  J. 
Law,    207. 

The  Circuit  Oourt  la  affirmed. 
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BTATB  T.  HANSON. 

(Supreme  CSonrt  of  New  Jersey.    Feb.  2i, 
1908.) 

COMPODNDINO   PHLONT— INDICTMBNT^ 
BVIOENCB. 

1.  An  indictment  for  compounding  a  crime 
must  distinctly  aver  that  tlie  crime  compouiid- 
ed  bits  been  committed. 

2.  The  record  of  acquittal  of  the  person  char- 
ged with  the  crime  compounded  is  at  least 
prima  facie  evidence  in  favor  of  the  person 
charged  with  compounding. 

3.  Whether,  notwithstanding  such  acquittal, 
the  state  can  be  permitted  to  prove  the  gnilt  of 
the  person  acquitted,  and  wliether  it  requires 
proof  beyond  a  reasonable  doubt,  or  only  a 
prepoudurnnce  of  evidence,  it  is  not  necessary 
to   decide. 

4.  The  defendant  not  having  been  convicted 
under  the  third  count,  no  opinion  is  expressed 
in  respect  to  the  proper  construction  of  the  act 
of  1899,  p.  214,  which  malseq  it  a  misdemeanor 
to  commit  any  act  for  the  perveraon  or  ob- 
struction of  justice  or  the  due  administration 
of  the  laws. 

(Syllabus  by  the  Court.) 

Error  to  Ck>urt  of  Quarter  Sessions,  Cam- 
den County. 

James  8.  Hanson  was  convicted  of  com- 
ponodlng  a  felony,  and  brings  error.  Be- 
versed. 

Argued  November  term,  1902,  before  the 
GHI£F  JUSTICE,  and  VAN  SYCKEL, 
FORT,  and  PITNEY,  JJ. 

Henry  S.  Scovel.  for  plaintiff  in  error.  F. 
T.  Lloyd,  for  the  State? 

VAN  STCKBL,  J.  The  Indictment  con- 
tains fonr  counts.  The  first  count  alleges 
that  the  defendant,  well  knowing  that  one 
Lensey  was  charged  with  the  crime  of  lar- 
ceny, did.  In  consideration  of  $25  to  him  paid 
by  said  Lensey,  compound  the  said  crime. 
The  second  count  alleges  that  the  defendant 
agreed  to  compound  said  crime.  The  fourth 
count  alleges  that  the  said  defendant,  well 
knowing  that  said  Lensey  was  charged  with 
the  crime  of  larceny,  did  receive  and  accept 
of  the  sum  of  |25  paid  him  by  said  Lensey 
as  a  reward  for  compounding  larceny,  and 
for  procuring  that  the  said  Lensey  should  not 
be  prosecuted  for  said  crime.  The  third 
connt  alleges  that  said  Lensey  was  charged 
and  complained  against,  on  the  oath  of  one 
Wllent,  with  the  larceny  of  the  goods  of  the 
New  York  Shipbuilding  Company,  -and  that 
said  defendant,  well  knowing  that  fact,  while 
said  charge  and  complaint  were  still  pending 
and  undisposed  of,  did  take  from  the  said 
Lensey  the  sum  of  ^5  upon  an  agreement 
with  said  Lensey  that  he,  the  said  defendant, 
would  fix  up  and  suppress  the  said  criminal 
charge  so  made  against  Leiisey,  so  that  the 
same  should  not  be  presented  to  the  grand 
Jury,  or  otherwise  proceeded  In. 

In  State  r.  Leeds,  62  Atl.  288,  this  cotirt 
held  that  an  Indictment  for  compounding  a 
Prime  should  distinctly  aver  that  the  crime 

5  L  Sm  ComponDdiDf  Falony,  vol.  10^  Cast.  Die. 


charged  to  have  been  componnded  had  been 
committed,  and  should  set  it  forth  with  such 
particularity  as  will  enable  the  accused  to 
make  preparation  for  rebutting  that  element 
of  the  charge.  If  necessary  to  make  such 
distinct  averment,  the  averment  must  be 
proven,  to  sustain  a  conviction.  No  objec- 
tion was  made  in  the  trial  to  the  sufficiency 
of  the  Indictment,  but  the  trial  court  Instruct- 
ed the  jury  that  It  was  not  necessary  to 
prove  that  Lensey  had  actually  committed 
the  crime  of  larceny.  The  jury  convicted  the 
defendant  of  an  attempt  to  compound  a  mis- 
demeanor. The  rule  as  declared  in  the  case 
of  State  V.  Leeds  must  be  accepted  as  the 
law  of  this  court,  and  the  charge  was  there- 
fore erroneous. 

.  The  defendant  offered  In  evidence  the  rec- 
ord of  acquittal  of  Lensey  of  the  said  charge 
of  larceny,  which  was  overruled.  This  rec- 
ord was  at  least  prima  facie  evidence  that 
the  crime  had  not  been  committed.  Whether 
it  was  subject  to  be  rebutted  by  the  state  by 
proof  that  Lensey,  although  acquitted,  had 
actually  committed  the  crime  imputed  to 
him,  and  whether  it  was  Incumbent  to  prove 
that  charge  beyond  a  resonable  doubt,  or 
only  by  a  preponderance  of  evidence,  are 
questions  not  presented  by  this  record.  See 
People  v.  Buckland,  13  Wend.  592;  Roscoe's 
Cr.  Ev.  404;  Regina  v.  Best,  9  0.  &  P.  308; 
2  Archibald,  Cr.  Law,  1066;  2  Wharton. 
Cr.  Law,  S  2595. 

The  third  connt  appears  to  have  been 
drawn  by  the  pleader  in  view  of  the  act  of 
1899,  p.  214,  which,  among  other  things,  pro- 
vides that  any  person  who  "commits  any  act 
for  the  perversion  or  obstruction  of  justice, 
or  the  due  administration  of  the  laws,  shall 
on  conviction  be  deemed  guilty  of  a  conspir- 
acy and  be  liable  to  the  same  penalty  as  per- 
sons convicted  of  a  misdemeanor."  The  de- 
fendant was  not  convicted  under  this  count, 
and  therefore  no  opinion  is  expressed  as  to 
its  proper  construction. 

The  judgment  below  should  be  reversed. 


STATE  ▼.  MULLEN. 

(Supreme  Judicial  Court  of  Maine.    Feb.  24, 
1908.) 

LANDS    RESERVED    FOR   PCBLIC   USES-PLAN- 
TATIONS—TOWN»-PRrVATK  AND  SPE- 
CIAL LAWS— CUTTINO  TIMBER. 

By  St.  1850,  p.  193,  c.  190,  it  was  pro- 
vided that  iu  oil  townships  or  tracts  of  land 
uniucoiporated  or  not  organized  for  election  pur- 
poses, sold  or  granted  by  the  state,  in  which 
lands  have  been  reserved  for  public  uses,  the 
laud  agent  should  have  the  care  and  custody  of 
such  reserved  lauds  until  such  tract  or  towu- 
ship  is  incorpornted  or  orgauized  for  election 
purposes;  and  the  land  agent  was  directed  to 
sell  for  cash  the  right  to  cut  and  carry  awuy 
the  timber  and  grass  from  oft  the  reserved  lauds 
which  have  been  located,  the  right  to  continue 
until  the  tract  or  township  should  be  incor- 
porated or  organized  for  election  purposes. 

The  lands  so  reserved  for  public  uses  in 
Indian  township  were  duly  located,  and  the  right 
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to  cnt  timber  and  grass  thereon  had  beeu  sold 
by  the  land  ageut,  and  anch  right  had  vested 
in  the  defendant  prior  to  the  incorporation  in 
1901  of  8  portion  of  ludian  township  as  the 
town  of  Milliuocliet.  The  reserved  lands  aa 
located  are  all  within  Millinoclcet  aa  incorporat- 
ed. The  acts  of  trespass  complained  of  were 
the  cutting  of  trees  cm  the  reserved  lands  after 
the   incorporation   of  Millinocket    Held: 

1.  That  the  right  of  the  defendaut  to  cut 
timber  on  the  reserved  lands  was  terminated  by 
the  incorporation  as  a  town  of  a  portion  only 
of  Indian  township,  but  in  which  portion  the 
reserved  lands  were  located;  and  therefore 
that  the  acts  complained  of  were  trespasses. 

2.  But  tliat,  although  the  state  is  the  traatee 
of  reserved  lands,  and  may  maintain  trespaas 
for  injury  to  them,  it  is  such  trustee  only  until 
the  township  is  iucorporated,  and  that  In  this 
case  its  interest  in  the  reserved  lands  in  ques- 
tion was  terminated  by  the  incorporation  of 
Millinocket  Therefore  it  cannot  maintain  this 
action. 

3.  That  whciu  a  portion  of  a  township  is  in- 
corporated, and  no  exception  or  provirion  is 
made  with  reference  to  the  reserved  lands,  it  is 
to  be  deemed  that  the  Legislature  intended  the 
reserved  lands  within  the  portion  incorporated 
to  follow  that  portion  and  vest  in  it;  and  that 
it  did  not  intend  the  right  to  cut  timber  to  con- 
tinue in  a  grantee  thereof,  under  St.  1860,  p. 
193,  c.  190,  after  the  title  to  the  land  itself 
had  vested  in  the  town  by  incorporation. 

4.  That  the  title  to  the  reserved  lands  and 
the  timber  thereon  within  the  town  of  Mil- 
linocket, have  vested  in  that  town. 

(OfflciaL) 

Agreed  Statement  from  Supreme  Judicial 
Court,  Penobscot  County. 

Action  by  the  state  againit  Charles  W. 
Mullen.  Submitted  on  agreed  statement. 
Plaintiff  nonsuit 

The  case  was  submitted  by  the  parties  to 
the  law  court  upon  facts  agreed  as  follows: 

This  was  an  action  for  trespass  to  real  es- 
tate, with  a  count  de  bonis  for  certain  beech, 
maple,  birch,  and  other  trees,  not  suitable 
for  any  purpose  but  for  fire  wood,  cut  and 
carried  away  by  the  defendant  between  the 
1st  day  of  August,  1901,  and  the  date  of  the 
writ,  March  18,  1902,  from  lands  reserved 
for  public  uses  in  Indian  township  number- 
ed 3,  in  the  county  of  Penobscot,  and  under 
the  care  of  the  land  agent  of  the  state. 

A  portion  of  said  Indian  township  num- 
bered 3  was  incorporated  Into  a  town  by  the 
name  of  Millinocket  by  chapter  377,  p.  562, 
of  the  Private  and  Special  I.aws  of  1901. 
Within  the  limits  of  the  territory  of  such  In- 
corporated town,  organization  of  which  was 
had  under  said  act  of  1901  previous  to  the 
alleged  trespasses,  are  included  the  afore- 
said lands  so  reserved  for  public  uses,  and 
duly  located  in  said  township  prior  to  the 
incorporation  and  organization  of  said  town. 

By  deed  dated  November  8,  1850,  and  re- 
corded in  the  land  office  of  said  state,  in  vol- 
ume 1,  p.  18,  of  records  of  deeds  of  timber 
on  reserved  lands,  Anson  P.  Morrill,  as  land 
agent  of  said  state,  agreeably  to  the  provi- 
sions of  chapter  196,  p.  193,  of  the  Laws  of 
1850,  entitled  "An  act  In  relation  to  lands 
reserved  for  public  uses,"  approved  August 
28,  1850,  conveyed  to  one  Henry  E.  Prentiss 
the  right  to  cut  and  carry  away  the  timber 


and  grass  from  the  reserved  lots  In  aald  In- 
dian township  until  such  time  as  the  aald 
township  or  tract  shall  be  incorporated,  or 
organized  for  plantation  purposes,  and  no 
longer,  and  at  the  times  of  the  alleged  tres- 
passes the  said  right  to  cut  and  carry  away 
said  timber  and  grass  had,  by  sundry  mesne 
conveyances  from  said  Prentiss,  vested  in 
the  defendant  and  others  as  tenants  in  com- 
mon. 

If,  upon  the  foregoing  agreed  statemoit  of 
facts,  the  court  should  be  of  the  opinion  the 
action  la  maintainable,  the  case  is  to  stand 
for  trial;  otherwise  the  plaintUT  Is  to  be 
nonsuit 

Argued  before  WISWELL,  0.  J.,  and  EM- 
ERY, WHITEHODSB,  8TBOUT,  SAVAGE, 
and  SPE.AR,  JJ. 

O.  J.  Dunn,  for  the  State.  O.  F.  Wood- 
ard,  for  defendant 

SAVAGE,  J.  This  action  Is  for  trespass 
t6  real  estate,  with  a  count  de  bonis  for  cer- 
tain' beech,  maple,  birch,  and  other  trees 
not  suitable  for  any  purpose  but  fire  wood, 
cut  and  carried  away  by  the  defendant  be- 
tween the  1st  day  of  August,  1901,  and  the 
date  of  the  writ,  March  18,  1902,  from  lands 
reserved  for  public  uses  In  Indian  township 
numbered  3,  in  the  county  of  Penobscot,  and 
under  the  care  of  the  land  agent  of  the 
state.- 

A  portion  of  said  Indian  township  num- 
bered 8  was  Incorporated  into  a  town  by  the 
name  of  Millinocket  by  chapter  877,  p.  662, 
of  the  Private  and  Special  Laws  ot  1901. 
Within  the  limits  of  the  territory  of  such 
Incorporated  town,  organization  of  which 
was  had  under  said  act  of  1901,  previous  to 
the  alleged  trespasses,  are  included  the  lands 
so  reserved  for  public  uses  and  duly  located 
in  said  township  prior  to  the  incorporation 
and  organization  of  said  town.  By  deed 
dated  November  8,  1850,  and  recorded  In  the 
land  office  of  the  state,  the  land  agent  of  the 
state,  agreeably  to  the  provisions  of  chap- 
ter 196,  p.  193,  of  the  I<aws  of  1850,  con- 
veyed to  one  Henry  E.  Prentiss  the  right 
to  cut  and  carry  away  the  tfanber  and  grass 
from  the  reserved  lots  In  Indian  township 
until  such  time  as  the  said  township  or  tract 
shall  be  incorporated,  or  organized  for  plan- 
tation purposes,  and  no  longer.  At  the  times 
of  the  alleged  trespasses  the  right  of  Prentiss 
to  cut  and  carry  away  timber  and  grass  un- 
der the  foregoing  conveyance  had  vested  in 
the  defendant  and  others  as  tenants  In  com- 
mon. 

Upon  the  foregoing  succinct  statement  of 
facts,  as  agreed  to  by  the  parties,  the  case 
Is  submitted  to  this  court  to  determine 
whether  or  not  the  action  Is  maintainable. 
The  proper  determination  of  It  will  depend 
upon  the  answer  to  one  or  more  of  the  fol- 
lowing questions: 

(1)  Was  the  right  of  the  defendant  to  cut 
timber  on  the  reserved  lands  in  Indian  town- 
ship terminated  by  the  incoipoiatltm  as  a 
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'  town  of  a  portion  only  of  the  township,  bnt 
In  which  portion  the  reserved  lands  are  in- 
cluded? 

(2)  If  so,  has  the  state  any  Interest  in  the 
reserved  lands,  since  the  incorporation  of 
the  town,  which  entitles  it  to  maintain  this 
action? 

(3)  If  80)  are  beech,  maple,  birch,  and  oth- 
er trees,  not  suitable  for  any  purpose  bnt 
for  fire  wood,  to  be  regarded  as  "timber" 
within  the  meaning  of  chapter  196,  p.  183, 
«f  the  Laws  of  1S50? 

If  either  the  first  or  second  question  la 
answered  In  the  negative.  It  will  not  be  nec- 
essary to  consider  the  third. 

By  St  1850,  p.  193,  c.  196,  It  was  provid- 
ed that  In  all  townships  or  tracts  of  land 
unincorporated  or  not  organized  for  election 
purposes,  sold  or  granted  by  the  state,  or  by 
Massachusetts,  or  by  both  states  jointly. 
In  which  lands  have  been  reserved  for  pub- 
lic uses,  the  land  agent  should  have  the 
eare  and  custody  of  such  reserved  lands  un- 
til such  tract  or  township  is  incoritorated  or 
organized  for  election  purposes.  And  the 
land  agent  was  directed  to  sell  for  cash  the 
right  to  cut  and  carry  away  the  timber  and 
grass  from  off  the  reserved  lands  which 
have  been  located,  the  right  to  continue  until 
the  tract  or  township  should  be  hicorporated 
or  organized  for  election  purposes.  The  land 
agent  did  sell  the  timber  and  grass  on  the 
reserved  lands  In  Indian  township  to  the 
predecessor  In  title  of  the  defendant  The 
township  was  never  organized  for  plantation 
purposes,  but  a  portion  of  It  which  includ- 
ed the  reserved  lands,  was  Incorporated  as 
the  town  of  MUllnocket  prior  to  the  acts  of 
trespass  complained  of. 

Whether  this  incorporation  was  such  an  In- 
eorporatlon  of  the  township  as  determined 
the  defendant's  right  to  cut  timber  and  grass 
under  the  act  of  1850  is  a  question  not  with- 
out difficulty.  It  Is  evident  from  the  context 
that  the  word  "tract"  In  the  clause  which 
contains  the  right  to  cut  "until  the  tract  or 
township  shall  be  Incorporated"  does  not  re- 
fer to  the  reserved  lands  themselves,  but  to 
the  larger  territory  sold  or  granted  out  of 
wlilch  lands  are  reserved.  In  terms,  the 
right  is  to  continue  until  the  larger  territory 
or  the  township  is  Incorporated. 

Before  determining  what  the  state  did  do 
with  reference  to  the  reserved  lands  by  In- 
corporating the  town.  It  will  be  nseful  to  in- 
quire what  the  state  might  do.  Prior  to  the 
separation  of  Maine  from  Massachusetts,  the 
latter  state.  In  making  grants  or  sales  of 
public  lands,  had  generally  pursued  the  poli- 
cy of  making  reservations  of  lands  for  public 
uses  from  the  lands  granted.  The  benefi- 
darlea  of  these  public  uses  were  not  ordinari- 
ly In  ease  at  the  time  of  the  grant  Massa- 
chusetts retained  the  legal  title  for  the  use 
of  the  beneficiaries  when  they  should,  come 
into  existence.  After  the  separation,  as  held 
in  State  v.  Cutier,  16  Me.  349,  this,  state,  by 
virtue  of  its  sovereignty,  became  entitled  to 


the  care  and  possession  of  these  reserved 
lands  until  those  should  come  Into  existence 
for  whose  benefit  the  reservation  was  made. 
The  state  became  trustee,  and  as  such  could 
maintain  trespass  for  stripping  the  land  of 
timber. 

By  St  1824-%,  p.  993,  c.  280,  as  revised  by 
St  1828,  p.  1160,  c.  393,  the  state,  by  general 
law,  enacted  that  there  should  be  reserved 
in  every  township  suitable  for  settlement 
whether  timber  land  or  otherwise,  1,000 
acres  of  land,  to  be  appropriated  to  such  pub- 
lic uses,  for  the  exclusive  benefit  of  such 
town,  as  the  Legislature  should  thereafter 
direct.  By  this  legislation  the  state  consti- 
tuted Itself  a  trustee,  retaining  as  such  the 
legal  title,  but  subjecting  the  land  to  such 
future  public  uses,  for  the  benefit  of  the 
town,  as  the  state  Itself  might  afterwards  di- 
rect, until  the  town  should  be  incorporated, 
when,  under  the  statute  of  uses, .  the  title 
would  vest  In  the  town.  Dillingham  ▼. 
Smith,  30  Me.  870.  Until  incorporation  the 
reserved  lands  and  the  funds  arising  there- 
from are,  therefore,  under  the  general  con- 
trol of  the  state.  Dudley  v.  Greene,  35  Me. 
14.  The  state  has  placed  no  limitation  upon 
its  power  to  designate  the  uses,  or  to  control 
thereafter  the  title  vested  In  the  beneficia- 
ries, only  that  they  are  to  be  public  and  for 
the  benefit  of  the  town. 

This  court,  hd  Union  Parish  Society  v.  Up- 
ton, 74  Me.  546,  bad  occasion  to  consider  the 
general  character  of  the  trusteeship  of  the 
state,  and  Its  power  even  to  change  designat- 
ed uses  before  the  vesting  of  title  In  the 
beneficiaries,  and  it  was  held  that  the  state 
might  as  was  provided  by  St  1832,  p.  87,  c. 
39,  direct  that  Income  from  the  proceeds  of 
lands  reserved  for  the  use  of  the  ministry 
should  be  applied  to  schools,  if  the  fund  or 
the  land  had  not  become  vested  In  some  par- 
ticular parish. 

By  St  1842,  p.  29,  c.  88,  the  state  first  pro- 
vided for  the  custody  of  funds  derived  from 
the  timber  and  grass  on  lands  reserved  for 
public  uses.  This  act  authorized  the  seizure 
and  sale  of  timber,  grass,  or  hay  cut  by  tres- 
passers on  reserved  lands,  and  directed  that 
the  proceeds  should  be  covered  Into  the  coun- 
ty treasury,  to  be  paid  to  the  town  rightfully 
owning  it,  when  applied  for.  By  St  1845,  p. 
144,  c.  149,  cutting  of  timber  on  reserved 
lands  was  authorized,  the  proceeds  to  be  dis- 
posed of  as  the  proceeds  of  grass  on  public 
lots  are  disposed  of. 

llie  first  general  designation  of  public  uses 
was  made  by  St  liS46,  p.  202,  c.  217,  by 
which  It  was  provided  that  the  proceeds  of 
the  sale  of  timber  or  from  trespasses  on  the 
reserved  lots  In  unincorporated  places  should 
be  paid  into  the  county  treasury,  and  consti- 
tute funds  for  school  purposes,  of  which 
the  Income  only  was  to  be  used.  If  there 
were  no  Inhabitants  of  the  township,  the  in- 
terest was  to  be  added  to  the  fund.  If  there 
were  Inhabitants,  and  they  had  become  or- 
ganized Into  a  plantation,  and  h0  orgaiilzed 
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one  or  more  scbool  districts,  the  Interest  on 
the  funds  was  to  be  applied  to  the  support 
of  the  schools,  and  In  proportion  to  the  num- 
ber of  scholars,  If  more  than  one  school  dis- 
trict; and  if  a  district  or  plantation  consist- 
ed of  parts  of  two  townships,  the  Interest 
was  to  be  distributed  according  to  tbe  pro- 
portion of  such  funds  arising  in  each  town- 
ship for  the  support  of  schools  in  that  town- 
ship. 

By  St.  1848,  p.  68,  c.  82,  it  was  provided 
that  the  proceeds  of  sales  of  timber  and 
grass  on  the  reserved  lots  should  be  paid  into 
the  state  treasury,  Instead  of  into  the  county 
treasuries.  By  chapter  196,  p.  193,  of  the 
Laws  of  1850,  under  a  provision  of  which 
this  controversy  has  arisen,  the  state  treas- 
urer was  directed,  after  deducting  expenses, 
to  pay  the  balance  of  proceeds  received  from 
sales  of  timber  and  grass  on  the  reserved 
lands  "to  the  authorities  provided  by  law  to 
receive  the  same,  when  they  shall  hereafter 
exist,  until  which  time  tbe  funds  arising 
from  said  reserved  land:^  shall  remain  In  the 
treasury."  And  the  ni);  '"-named  statute 
provisions,  so  far  as  they  relate  to  the  desig- 
nated use  of  these  funds,  their  creation,  cus- 
tody, and .  manner  of  expenditure,  remain 
practically  unchanged  down  to  the  present 
time.    Rev.  St  c.  5,  SS  12-19,  Inclusive. 

It  would,  therefore,  appear  that  the  state, 
according  as  It  reserved  to  itself  in  the  act  of 
1828  the  power  to  direct,  has  directed  that 
the  use  for  which  reserved  lands  ere  to  be 
held  is  the  support  of  schools,  and  this  use 
follows  the  proceeds  of  the  sales  of  the  lands 
themselves.  Rev.  St  c.  12,  §§  40,  46;  Harri- 
son V.  Bridgeton,  16  Mass.  16.  And,  while 
the  funds  arising  from  the  reserved  lands  are 
used  for  scbool  piui)oses,  the  income  Is  to  be 
expended  like  other  school  moneys.  Section 
46.  But,  having  been  devoted  to  public  uses, 
no  doubt  the  state  could  more  particularly  di- 
rect Its  use.  It  might  appropriate  It  to  a 
particular  school,  or  a  particular  grade  of 
schools.  It  might  appropriate  It  to  the 
schools  in  a  particular  part  of  a  plantation  or 
town.  The  only  limitations  expressed  are 
that  the  use  shall  be  public,  and  for  the  ben- 
efit of  the  town.  That  the  use  of  the  fund 
for  the  support  of  schools  is  a  public  use  goes 
without  saying,  and,  if  the  Legislature  deems 
that  any  particular  application  of  school 
moneys  within  the  town  Is  for  its  benefit, 
we  think  their  determination  is  conclusive. 

It  follows  that  upon  the  incorporation  of  a 
township,  or  a  part  of  a  township,  from 
which  lands  have  been  reserved  for  public 
uses,  the  state  has  the  lawful  power  to  make 
such  provision  as  It  sees  fit  for  the  vesting 
of  the  reserved  lands,  and  for  the  application 
of  the  school  moneys  arising  therefrom.  If 
It  divides  the  township  and  Incorporates  a 
part  it  may  divide  the  reserved  lands,  as 
was  done  in  the  case  of  Argyle  v.  Dwlnel, 
29  Me.  29.  It  may,  we  think,  expressly  as- 
sign the  reserved  lands  to  the  portion  Incor- 
porated, or  it  may  expressly  reserve  them  for 


the  part  unincorporated.  And  It  would  bare 
been  competent  for  the  Legislature,  In  the  in- 
corporation of  Millinocket  out  of  a  portion  of 
Indian  township,  to  declare  that  the  reserved 
lands  in  the  whole  township  should  vest  in  the 
new  town.  But  no  such  declaration  was  ex- 
pressly made,  and  we  are  left  to  inquire 
whether,  in  tiie  absence  of  express  declara- 
tion, any  implication  arises  either  way. 

Bearing  in  mind  that  the  reserved  lands 
are  within  the  geographical  limits  of  the  new 
town,  is  it  or  not  to  be  presumed  that  the 
Legislature  Intended  them  to  go  with  and  be- 
long to  the  new  town?  The  newly  incor- 
porated town  embracing  the  reserved  lands, 
was  it  such  an  Incorporation  as  was  fairly 
within  the  contemplation  of  the  act  of  ISoO. 
by  which  the  defendant's  right  to  cut  timber 
was  to  be  continued  until  the  township  was 
Incorporated? 

In  cases  of  doubtful  construction  the  I^is- 
latlve  Intent  sometimes  may  be  considerably 
illuminated  by  a  consideration  of  the  conse- 
quences which  may  follow  one  or  another  of 
varying  interpretations.  The  state  held  the 
lands  as  trustee  "until  Incorporation"  of  the 
township,  just  as  the  grantee  of  the  right  to 
cut  timber  held  that  ■  "until  Incorporation." 
St  1850,  p.  193,  c.  196.  The  same  phrase 
has  tbe  same  meaning,  evidently,  in  both 
places  In  the  same  act.  Suppose  it  were  to 
be  held  that  the  act  of  isaj  was  only  to  be 
satisfied  by  an  Incorporation  of  tbe  entire 
township.  Then  what  has  become  of  the  re- 
served lands,  and  the  fund  which  has  arisen 
from  them?  Of  course,  they  did  not  vest  to 
Millinocket  upon  its  Incorporation,  (or  it  was 
not  the  entire  township.  Equally,  of  course, 
for  the  same  reason,  they  will  not  vest  In  the 
remaining  portion  of  the  township,  when- 
ever, If  ever,  it  shall  become  Incorporated,  or 
In  any  subdivision  of  the  township,  if  It  shall 
be  further  divided  for  the  purposes  of  Incor- 
poration. And  there  Is  no  ground  for  any 
presumption  that  the  entire  township  will 
ever  become  Incorporated  as  one  town.  If 
this  view  Is  the  correct  one,  the  state,  by  in- 
corporating Millinocket,  has  left  tbe  title  to 
the  reserved  lands  and  the  school  fnnds  aris- 
ing therefrom  wholly  Indeterminate.  There 
Is  no  provision  of  law  by  which  a  dollar  can 
be  expended,  although  it  will  not  be  denied 
that  the  exigency  has  arisen  within  the  town- 
ship, which  was  contemplated  by  the  reser- 
vation of  the  lands,  namely,  the  settling  of 
inhabitants  in  snfiSdent  numbers  to  require 
the  expenditure  of  money  for  public  schools. 
Can  It  be  supposed  that  the  Legislature  still 
Intended  to  hold  these  lands  in  trust,  and 
perchance  to  vest  them  and  their  income 
wholly  in  the  remainder  of  the  township?  Is 
it  to  be  considered  that  the  Legislature  in- 
tended that  the  remainder  of  the  township 
was  ever  to  have  any  Interest  in  the  lands 
which  were  incorporated  as  si  part  of  Mil- 
linocket? If  so,  it  seems  singular  that  it  did 
not  say  »o.  When  these  lands  were  being 
Incorporated  together  with  the  rest,  if  It  was 
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Intended  to  make  any  reservation  of  Interest 
In  tbe  Btate  for  the  benefit  of  the  remainder 
of  the  township,  the  burden  Is  certainly  upon 
those  who  assert  that  Intention  to  answer 
why  It  was  not  expressed. 

Upon  the  whole,  we  are  of  opinion  that  It 
•was  the  legislative  Intent  that  the  reserved 
lots  embraced  within  Milllnocket  should  pass 
to  that  town,  and  be  vested  In  It,  and  that 
tbnt  Intent  Is  made  sufficiently  apparent 
from  the  fact  that  the  lands  were  within  the 
limits  of  the  town,  and  were  not  excepted 
from  the  results  which  ordinarily  follow  tbe 
incorporation  of  a  township,  Including  re- 
served lands.  And  we  are  also  of  opinion 
tbat,  when  that  imrtion  of  a  township  which 
Includes  reserved  lands  Is  incorporated.  It  Is 
properly  to  be  deemed,  as  to  such  lands,  an 
incorporation  of  tbe  township  within  tbe 
meaning  of  the  act  of  1850.  It  Is  to  be  deem- 
ed that  the  Legislature  Intended  the  reserved 
lands  within  the  portion  incorporated  to  vest 
in  that  portion,  unless  otherwise  expressed, 
and  tbat  it  did  not  intend  the  right  to  cut 
and  carry  timber  and  grass  to  continue  in  a 
grantee  thereof  after  the  title  to  the  land  it- 
self had  vested  in  a  town  by  Incorporation. 

From  this  conclusion  It  appears  tbat  tbe 
acts  of  the  defendant  done  after  the  Incor- 
poration of  Milllnocket  were  trespasses,  but 
it  also  appears  that  by  that  very  incorpora- 
tion tbe  state  ceased  to  be  trustee  of  the  re- 
served lands,  and  now  has  no  interest  in 
ttaem  by  which  it  can  maintain  this  action. 

In  accordance  with  the  stipulation,  the  en- 
try must  be: 

Plaintiff  nonsuit 


STATE  V.  DAMON. 

(Supreme  Judicial   Court  of  Maine.    Feb.  23, 

1903.) 

INDICTMENT— PLEADING— POLYGAMY. 

1.  In  an  indictment  for  polygamy,  it  is  suffl- 
cient,  to  show  Jurisdiction,  to  aver  that  the 
crime  was  committed  at  some  town  within  tbe 
county,  or  that  the  offender  resided  in  the  coun- 
ty at  the  time  ot  indictment,  or  that  be  was 
apprehended  within  the  county. 

2.  In  such  an  indictment  the  statutory  ex- 
ception is  sufficiently  and  properly  negatived  by 
the  use  of  the  foUowing  language:  '^The  said 
Rose  Hoff  Damon  [the  lawful  wife]  not  having 
been  continuously  absent  for  seven  years  pre- 
vious thereto  and  not  known  to  him.  the  said 
William  W.  Damon  to  l>e  living  within  that 
time." 

(OffldaL) 

Exceptions  from  Superior  Oonrt,  Comber- 
land  Oonfaty. 

William  W.  Damon  was  Indicted  for  polyg- 
amy, and,  from  an  order  overruling  a  de- 
murrer, defendant  excepts.  Eixceptlons  over- 
ruled, and  Judgment  for  the  state. 

Argued  before  WISWEI.L.  O.  J.,  and 
BMERT,  WHITBHOUSB,  STRODT,  SAV- 
AOB,  and  SPEAR,  JJ. 

R.  T.  Whitehonse,  Co.  Atty.,  for  the  State, 
D.  A.  Meaber,  for  defendant 


SAVAQB,  X  Demurrer  to  indictment  for 
polygamy.  The  indictment  was  found  In  tbe 
superior  court  for  Cumberland  county. 

1.  Tbe  respondent  claims  tbat  tbe  indict- 
ment does  not  allege  that  he  resided  in  West- 
brook,  or  that  he  resided  or  had  been  appre- 
hended in  Cumberland  county.  The  indict- 
ment describes  him  as  "late  of  Westbrook,  in 
the  county  of  Cumberland,"  and  then  alleges 
that  the  polygamous  marriage  took  place  "at 
sold  Westbrook."  There  Is  no  doubt  but 
tbat  by  virtue  of  the  statutes  creating  it  tbe 
superior  court  for  Cumberland  county  has 
general  Jurisdiction  of  Indictable  offenses 
committed  "at  Westbrook,"  in  that  county, 
including  polygamy,  unless  the  statute  de- 
fining and  afilxing  a  punishment  for  polyga- 
my In  some  way  affects  and  changes  that 
Jurisdiction.  We  understand  the  counsel  for 
the  respondent  to  claim  that  It  does  so. 

Rev.  St  C.  124,  {  4,  after  defining  polygamy, 
concludes  as  follows:  "And  the  Indictment 
for  such  offense  may  be  found  and  tried  In 
the  county  where  the  offender  resides,  or 
where  he  or  she  is  apprehended."  And  the 
respondent's  contention  is  that.  In  order  that 
tlie  indictment  should  show  tbe  Jurisdiction 
of  the  superior  court,  it  must  be  averred,  In 
substance,  tbat  at  the  time  of  the  indictment 
tbe  respondent  resided,  or  had  previously 
l)ecn  apprehended,  within  the  county  of  Cum- 
berland. We  do  not  think  so.  Usually  an 
Indictment  must  be  found  In  the  county  in 
which  the  criminal  act  was  committed,  and 
the  court  In  a  county  has  general  Jurisdiction 
over  such  crimes.  But  the  Legislature  may 
give  the  court  in  one  county  Jurisdiction  over 
crimes  committed  In  another.  It  has  provid- 
ed that  the  crime  of  polygamy  is  indictable 
and  punishable  in  any  county  where  the  of- 
fender may  be  found  residing,  or  within 
which  he  has  been  apprehended.  But  this  is 
not  exclusive.  It  is  merely  an  enlarged  or 
special  Jurisdiction.  It  by  no  means  ousts 
the  court  of  the  county  in  which  the  polyga- 
my was  committed  of  its  general  Jurisdiction. 
The  offender  is  not  merely  indictable  in  that 
county,  but  also  In  the  county  in  which  be  re- 
sides or  in  which  he  Is  apprehended.  An  in- 
dictment Is  sufficient  in  this  respect  If  It  al- 
leges that  tbe  crime  was  committed  at  some 
town  within  the  county,  or  that  the  offender 
resided  in  the  county  at  tbe  time  of  indict- 
ment, or  that  he  was. apprehended  within  the 
county.  The  first  objection  to  this  Indict- 
ment therefore  falls. 

2.  It  Is  averred  In  the  Indictment  that  the 
lawful  wife  was  Rose  Hoff  Damon,  and  tlie 
respondent  objects  that  the  averment  in  the  In- 
dictment "the  said  Rose  Hoff  Damon  not  hav- 
ing been  continuously  absent  for  seven  years 
previous  thereto  and  not  known  to  him,  the 
said  William  W.  Damon  to  be  living  within 
that  time."  Is  self -contradictory  and  uncertain. 
We  do  notthink  so.  The  defendant  would  read 
It  as  two  separate  and  distinct  averments- 
one,  that  Rose  Hoff  Damon  had  not  been  con- 
tinuously absent  for  seven  years  previous  to 
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the  marriage  complained  of;  and  the  other, 

that  she  was  not  known  to  the  respondent  to 
be  Uvlng  within  that  time.  We  read  It  as  a 
negative  averment  of  a  single  statutory  ex- 
ception. The  statute  (Bev.  St  c.  124,  i  4),  so 
far  as  relates  to  this  question,  reads  as  fol- 
lows:  "If  any  person  except  ♦  •  •  one 
whose  husband  or  wife  has  been  continually 
absent  for  seven  years  and  not  known  to  him 
or  her  to  be  living  within  that  time,  liaving 
a  husband  or  wife  living,  marries  another 
married  or  single  person  *  *  *  be  or  she 
shall  be  deemed  guilty  of  polygamy."  The 
rules  of  pleading  required  the  pleader  to  aver 
tliat  the  respondent  was  not  within  the  ex- 
cepted class.  State  V.  Godfrey,  24  Me.  232,  41 
Am.  Dec.  382.  Who  was  within  the  excepted 
class?  One  whose  wife  had  been  continually 
absent  for  seven  years,  and  not  known  to  him 
to  be  living  within  that  time.  Embodied  In 
the  exception  Is  the  affirmative  proposition  of 
seven  years'  absence,  limited  by  a  negative 
proposition— not  known  to  be  living.  The  lat- 
ter proposition  is  not  an  Independent  one.  It 
Is  a  modification  of  the  prior  one.  That  his 
wife  was  not  known  to  be  living  was  of  no 
consequence,  except  In  case  of  seven  years' 
absence.  Not  all  cases  of  seven  years'  ab- 
sence were  within  the  exception,  but  only  his 
whose  wife  was  not  known  to  him  to  be  liv- 
ing wlttiin  that  time.  The  two  clauses  must 
be  taken  together.  Together  they  define  only 
one  excepted  class,  In  which  was  Included  on- 
ly that  one  whose  wife  had  been  absent  for 
seven  years,  and  not  known  to  him  to  be  liv- 
ing within  that  time.  When  the  aflannative 
element  of  absence  is  limited  by  the  negative 
element  of  knowledge  to  be  living,  a  case 
Is  brought  within  the  exception  In  the  stat- 
ute. The  pleader  ought  to  aver  that  the 
respondent  was  not  within  the  exception. 
How  did  he  do  It?  He  employed  the  stat- 
utory definition  of  the  excepted  class,  and 
placed  the  word  "not"  before  It.  He  neg- 
atived the  entire  excepting  clause.  How 
could  it  have  been  done  better?  That  the  re- 
sult at  first  sight  may  seem  uncertain,  chiefly 
because  it  furnishes  an  Instance  of  the  double 
negative,  Is  not  the  fault  of  the  pleader.  It 
Is  simply  the  consequence  of  negativing  an 
exception  which  contains  an  affirmative  Um- 
'Ited  by  a  negative.  We  think  the  Indictment 
Is  sufficient. 

Bxceptiona  overruled.    Judgment   for  the 
state. 


FISHER  et  aL  v.  SHEA  et  aL 

(Supreme  Jndicial  Court  of  Maine.    March  21, 
.      1903.) 

TRTJSTBH     PROCESS— NKCBSSARIBS— COMPEN- 
SATION OF  ATTORNEY. 

1.  Aside  from  the  ezdusiou  of  certain  classes 
of  articles  or  services,  of  vhich  It  may  be  pred- 
icated as  a  matter  of  law  that  they  are  not 
comprised  in  the  term  "necessaries,"  what  are 
necessaries  is  a  question  of  fact,  dependent 
upon  the  varying  circumstances  of  each  case. 


2.  Legal  sorvlces  rendered  in  the  defense  of 

a  crimnial  prosecntlon,  and  in  defense  of  a 
dvll  action  in  which  the  defendant  has  been 
arrested,  are  necessaries. 

3.  The  plaintifEs;  attorneys  at  law,  brought 
an  action  to  recover  for  professional  seirv-ices 
rendered  by  them  in  behalf  of  the  defendant 
In  defense  of  au  action  for  an  alleged  aaaanlt 
and  battery.  The  defendant  at  the  time  of  the 
alleged  assault  was  acting  as  a  police  officer. 
He  was  not  arrested  on  the  writ,  and  the  suit 
was  disposed  of  by  an  entry  of  "Neither  party, 
no  further  action.*' 

4.  The  defendant  was  a  police  officer,  and  as 
such  liable  to  prosecutions  of  the  character  de- 
scribed In  this  case.  The  snit  against  him  af- 
fected his  reputation  as  a  citiseu  and  an  oflic«v 
and  he  was  forced  to  defend  it  to  avoid  conse- 
quences more  injurious  than  the  loss  of  property 
rights.  Beld,  that  the  legal  services  rendered 
in  his  defense,  under  the  drcnmstances,  may 
properly  be  included  in  the  term  "necessaries," 
to  which  the  statute  (Bev.  St  c.  86,  S  55,  par. 
6),  has  given  preference. 

5.  In  the  action  for  the  alleged  assault  and 
battery  the  defendant  was  not  arrested,  but 
the  fact  tliat  be  was  liable  to  arrest  on  execu- 
tion after  judgment  against  him  is  to  be  con- 
sidered. It  is  analogous  to  cases  where  origina] 
ariesta  were  made. 

(OfflciaL) 

Report  from  Supreme  Judicial  Ckmrt,  Saga- 
dahoc County. 

Action  by  William  H.  Fisher  and  others 
against  Robert  Q.  Shea  and  trustee.  Case 
reported,  and  trustee  charged. 

The  plalntitfB  were  attorneys  at  law,  and 
brought  this  action  to  recover  for  profession- 
al services  rendered  by  them  in  behalf  of 
the  defendant  in  defense  of  the  action  James 
Hersom  v.  Robert  G.  Shea  in  the  superior 
court  of  Kennebec  coimty.  That  was  an  ac- 
tion for  an  assault  and  battery  alleged  to 
have  been  committed  upon  Hersom  by  the 
defendant  Shea  while  acting  as  a  police  of- 
ficer of  the  city  of  Augusta.  In  the  case  at 
1>ar  the  principal  defendant  became  default- 
ed, and  It  was  agreed  that  at  the  time  of  the 
service  of  tlie  trustee  writ  upon  him  In  this 
case  there  was  due  from  the  trustee  to  the 
principal  defendant  the  sum  of  $15  as  wages 
for  his  personal  labor  for  a  time  not  exceed- 
ing one  mouth  next  preceding  the  service  of 
the  writ 

The  parties  agreed  to  report  to  the  law 
court  the  question  whether  the  funds  In  the 
hands  of  the  trustee  are  exempt  from  at- 
tachment by  this  process  under  the  provision 
of  Rev.  St  c.  86,  {  55,  par.  6. 

Argued  before  WISWELL,  C.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAGB.  POW- 
ERS, and  PEABODT,  JJ. 

W.  H.  Fisher,  for  plalntUTa.  F.  B.  South- 
ard, for  defendants. 

PBABODY,  J.  This  case  comes  before  the 
law  court  on  report  The  plaintiffs  were  at- 
torneys at  law,  and  brought  this  action  to 
recover  $24  due  them  for  professional  serv- 
ices rendered  by  them  In  behalf  of  the  de- 
fendant In  defense  of  an  action  for  an  al- 
leged assault  and  battery.  The  defendant  at 
the  time  of  the  alleged  assault  was  acting  as 
a  police  officer.    He  was  not  arrested  on  the 
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-wilt.  The  BUk  «u  disposed  of  by  sn  entry 
of  "Neither  party,  no  further  action."  The 
amount  claimed  by  the  attorneys  was  a  rea- 
sonable compensation  for  the  services  ren- 
dered in  defense  of  the  action. 

At  the  time  of  the  service  of  the  writ  in 
the  present  action  there  was  due  from  the 
trustee  to  the  principal  defendant  the  sum 
of  $15  as  wages  for  his  personal  labor  for  a 
time  not  exceeding  one  month  next  preced- 
ing the  service  of  the  process. 

The  question  is  presented  whether  the 
funds  in  the  hands  of  the  trustees  are  ex- 
empt from  attachment  by  this  process  under 
the  provisions  of  Rev.  St.  c.  86,  S  55,  par.  6. 
This  statute  provides  as  follows: 

"No  person  shall  be  adjudged  trustee  •  •  • 
by  reason  of  any  amount  due  from  him  to 
the  principal  defendant,  as  wages  for  his 
personal  labor,  or  that  of  his  wife  or  minor 
children,  for  a  time  not  exceeding  one  month 
next  preceding  the  service  of  the  process, 
and  not  exceeding  twenty  dollars  of  the 
amount  due  to  him  as  wages  for  his  personal 
labor;  and  this  is  not  exempt  in  any  suit  for 

necessaries  furnished  him  or  his  family. 
«    •    •» 

The  fund  In  the  hands  of  the  trustee  being 
due  as  wages  for  the  personal  labor  of  the 
defendant  performed  within  one  month,  the 
trustee  can  be  held  only  if  the  subject-mat 
ter  of  this  suit  is  "necessaries  furnished  him 
or  his  family." 

Aside  from  the  exclusion  of  certain  class- 
es of  services  or  articles  concerning  which 
it  may  be  predicated  as  a  matter  of  law  that 
they  are  not  comprised  in  the  term  "neces- 
saries," what  are  necessaries  Is  a  question 
of  fact,  dependent  on  the  varying  circum- 
stances of  each  case.  Provost  v.  Plche,  93 
Me.  455,  46  Atl.  606.  Legal  professional 
services  do  not  belong  to  a  class  which  can 
be  excluded  as  a  matter  of  law.  Peaks  v. 
Maybew,  94  Me.  671,  48  AU.  172;  Conant  y. 
Bumham.  133  Mass.  503,  43  Am.  Bep.  632. 

Attempts  have  been  made  to  state  general 
rules  by  which  legal  services  rendered  in  a 
given  case  may  be  tested  as  belonging  to  the 
class  of  necessaries.  It  is  impossible  to 
make  these  rules  sufficiently  definite  to  ad- 
mit or  exclude  all  cases  as  matter  of  law. 
A  more  practical  rule  would  be  to  contract 
the  debatable  ground  so  far  as  possible,  for 
there  must  always  be  border  lands  in  which 
a  slight  variation  of  circumstances  leads  to 
reasonable  difference  of  opinion  among  men. 

A  safe  standard  for  lines  of  demarcation, 
as  applied  to  legal  services  rendered  in  liti- 
gation, is  found  in  the  case  of  Cktnant  ▼. 
Bumham,  cited  above.  From  the  illustra- 
tions presented  by  this  case  it  may  be  stated 
as  a  safe  rule  of  general  application  that 
legal  services  rendered  in  the  defense  of  a 
criminal  prosecution  fall  within  the  class  of 
necessaries  (see,  also,  Askey  v.  Williams,  74 
Tex.  2M,  11  S.  W.  1101,  6  L.  R.  A.  176); 
that  such  services  rendered  In  the  Institution 
of  criminal  proceedings  are  not  comprehend- 


ed In  the  meaning  of  the  term.  Between 
these  extremes  lie  those  services  of  an  at- 
torney rendered  in  the  defense  or  in  tlie 
prosecution  of  civil  actions.  It  'would  be 
safe  to  go  a  step  farther,  and  say  that 
there  may  be  services  in  the  defense  of  a 
civil  action  which  are  included  in  the  term 
"necessaries"  (Barker  v.  Hlbbard,  64  N.  H. 
539,  20  Am.  Rep.  100),  and  that  there  may 
even  be  services  rendered  in  the  prosecution 
of  civil  actions  which  are  so  included  (Mun- 
son  T.  Washband,  81  Conn.  303,  83  Am.  Dec. 
151). 

It  is  unnecessary  to  consider  further  the 
prosecution  of  civil  actions.  The  present 
case  comes  within  the  class  of  those  legal 
services  which  are  rendered  in  the  defense 
of  a  civil  action.  In  most,  if  not  all,  cases 
of  arrest  of  the  defendant  legal  services  ren- 
dered in  protecting  and  defending  him  could 
be  properly  classed  as  necessaries.  Whether 
this  could  be  said  of  the  defense  of  a  con- 
tract right,  where  an  adverse  result  of  the 
suit  would  Involve  only  a  pecuBlary  loss,  ia 
doubtful. 

In  the  present  case  there  was  no  arrest  on 
the  writ,  but  the  fact  that  he  was  liable  to 
arrest  on  execution  after  Judgment  against 
him  is  a  circumstance  proper  to  be  con- 
sidered. It  is  analogous  to  cases  where  orig- 
inal arrests  were  made.  The  defendant  was 
a  police  officer,  and  as  such  peculiarly  sub- 
ject to  prosecutions  of  the  character  describ- 
ed in  this  case.  The  suit  against  him  could 
not  fail  to  affect  seriously  his  reputation  as  a 
citizen  and  his  efficiency  as  an  officer  of 
the  law,  and  he  was  forced  to  defend  it  to 
avoid  consequences  more  injurious  than  the 
loss  of  property  rights. 

It  is  well  to  consider  here  the  purpose  of 
the  statute  invoked  in  this  case.  The  reason 
for  Its  existence  rests  on  public  policy.  It 
it  for  the  best  interests  of  the  state  that  the 
wage  earner  should  have  the  incentive  to 
labor  for  the  maintenance  of  his  home  which 
conies  from  a  Judicious  protection  of .  his 
earnings,  and  equally  so  that  be  should  be 
protected  from  the  effects  of  his  own  im- 
providence or  misfortune  by  holding  out  to 
those  who  can  furnish  him  with  the  things 
he  Heeds  a  reasonable  expectation  of  re- 
muneration. It  is  obviously  the  Intent  of 
the  statute  to  encourage  furnishing  to  ail, 
without  regard  to  financial  responsibility, 
those  things  whose  lack  might  not  only 
cause  hardship  to  the  individual,  but  detri- 
ment to  the  community. 

The  defense  of  a  citizen  from  Injury  to 
his  person  or  his  reputation,  the  protection 
of  a  public  officer  in  the  performance  of 
bis  duties,  and  the  maintenance  of  his  offi- 
cial character,  may  properly  be  included 
among  those  things  to  which  the  statute  has 
given  preference. 

It  is  our  opinion  that  the  services  render- 
ed in  this  case  were  necessaries  within  the 
meaning  of  the  law. 

Trustee  charged  for  $16. 
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SAWYER  ▼.  BEAIi  et  al, 

(Supreme  Jndicial  Court  of  Maine.    March  10, 

1903.) 

BHOHK  PIBHKHIH8— FISH  WI1IR-"IN  FRONT  OF 
THB   8H0RB  OB  FIaATS  OF  ANOTHBR." 

1.  By  chapter  3,  §  63,  ot  the  Berised  Stat- 
utes, it  is  provided  that  "no  fish  weir  diall  h6 
erected  or  maintained  in  tide  waters  below 
low  water  mark  in  front  of  the  shore  or  flats 
of  another,  without  the  owner's  consent." 
Held,  that  the  language  "in  front  of  the  shore 
or  flats  of  another"  must  be  construed  as  sub- 
ject to  some  limitation  as  to  its  meaning  other 
than  is  therein  expressed. 

2.  The  criterion  in  determining  whether  or 
not  a  weir  is  "in  front  of  the  shore  or  flats 
of  another,"  within  the  meaning  of  the  statute, 
is  whether  such  weir  is  so  near  or  so  situated 
with  reference  to  the  shore  as  to  in  some  way 
injure  or  injuriously  affect  the  shore  owner  in 
the  enjoyment  of  lua  rights  as  such  owner. 

(Offlciai) 

Report  from  Snpreme  Judicial  Court,  Wash- 
ington County. 

Action  by  nlward  M.  Sawyer  against  John 
W.  Real  and  others.  Case  reported,  and 
Judgment  for  defendants. 

Action  of  debt  to  recover  the  penalty  pro- 
vided for  in  Rev.  St  c.  3,  §  63,  as  amended 
by  St.  1885,  c.  334.  The  plaintiff  claimed 
that  the  defendants  bad  erected  and  main- 
tained a  fish  weir  in  tide  waters  below  low- 
water  mark  In  front  of  his  shore  or  flats  at 
Oreen  Island,  so  called,  In  Jonesport,  In 
Washington  county,  without  plaintiff's  con- 
sent, and  contrary  to  the  statute.  The  plain- 
tiff further  claimed  that  the  weir  Interfered 
with  his  rights  as  owner  of  the  Island. 

The  plea  was  the  general  Issue. 

Argued  before  WISWELL,  0.  J.,  and 
WHITEHOUSE,  STROUT,  SAVAGE,  POW- 
KBS,  and  PEABODY,  JJ. 

W.  R.  Pattangall  and  J.  W.  Leathers,  for 
plaintiff.  J.  F.  Lynch  and  G.  B.  Donworth, 
for  defendants. 


WISWELL,  C.  J.  The  plaintiff,  the  owner 
of  a  small  Island,  known  as  "Green  Island," 
In  the  town  of  Jonesport,  brings  this  action 
to  recover  the  penalty  provided  by  Rev.  St. 
c.  3,  {  63,  as  amended  by  chapter  334,  Pub. 
Laws  1SS5,  which  section,  as  amended.  Is  as 
follows:  "No  flsh  weir  or  wharf  shall  be  ex- 
tended, erected  or  maintained  except  in  ac- 
cordance with  this  chapter;  and  no  flsh  weir 
shall  be  erected  or  maintained  in  tide  waters 
below  low  water  mark  in  front  of  the  shore 
or  flats  of  another  without  the  owner's  con- 
sent, under  a  penalty  of  fifty  dollars  for  each 
offense  to  be  recovered  in  an  action  of  debt 
by  the  owner  of  said  shore  or  flats;  but  this 
chapter  does  not  apply  to  weirs,  the  materi- 
als of  which  are  chiefly  removed  annually, 
provided  that  they  do  not  obstruct  naviga- 
tion, nor  Interfere  with  the  rights  of  others. 
All  acts  or  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed." 

The  defendants  erected  some  years  ago. 


and  have  since  maintained,  ttie  flsh  weir 
complained  of— a  permanent  structure,  the 
materials  of  which  are  not  chiefly  removed 
annually.  The  distance  between  the  nearest 
portions  of  the  Island  and  of  the  weir,  at  low- 
water  mark,  is  528  feet.  Between  the  weir 
and  the  Island  there  Is  a  sufficient  depth  of 
water,  at  low  water,  for  vessels  of  consider- 
able size  to  pass. 

The  question  decisive  of  the  case  Is  wheth- 
er or  not  the  defendants'  weIr  is  "In  front  of 
the  shore  or  flats"  of  the  plaintiff,  within  the 
meaning  of  this  statute.  It  is  obvious  tbat 
the  statute  must  contain  some  limitation  oth- 
er than  is  expressed  in  it  If  It  were  to  be 
given  a  literal  construction,  there  Is  no  point, 
however  distant  in  any  direction,  that  would 
not  be  in  front  of  the  shore  of  the  plaintiff, 
since  he  owns  the  whole  island,  with  shores 
fronting  In  all  directions. 

A  brief  consideration  of  the  purpose  of 
this  statute,  in  connection  with  the  rights  of 
an  owner  of  land  upon  the  seashore  and  of 
the  public,  will  readily  enable  us  to  supply 
the  limitation  In  the  effect  and  meaning  of 
this  section  that  must  have  been  contem- 
plated, and  which  Is  perhaps  so  evident  that 
it  need  not  have  been  expressed.  In  this 
state,  under  the  Colonial  Ordinance  of  1641, 
as  modified  by  that  of  1647,  which  has  be- 
come the  common  law  of  this  state,  tbe  own- 
er of  land  upon  the  seashore  owns  to  low- 
water  mark,  unless  the  tide  recedes  more 
than  100  rods,  although,  of  course,  tbe  own- 
ership of  upland  and  flats  may  become  divid- 
ed by  the  act  of  the  owner.  Within  the  lim- 
its of  his  ownership,  he  has  all  the  exclusive 
rights  of  an  owner.  But  beyond  low-water 
mark  tbe  owner  of  the  upland  and  flats  has 
no  more  ownership  or  control  than  any  other 
member  of  the  public.  This  ownership  of  the 
land  under  the  sea,  as  well  as  the  control  of 
the  sea  fisheries,  Is  vested  In  the  state  for  the 
benefit  of  the  public,  and  the  state  may  reg- 
ulate the  time  and  method  of  taking  fish 
from  the  sea. 

It  Is  apparent  that  the  rights  of  the  owner 
of  the  shore  might  be  seriously  affected  by 
the  building  of  a  fish  weir  beyond  tbe  limits 
of  his  ownership,  but  so  near  thereto  as  to 
very  materially  Injure  him.  For  this  reason 
the  Legislature  wisely  enacted  the  statute 
under  consideration.  But  the  purpose  of  this 
was  not  to  extend  the  ownership  of  the  own- 
er of  the  shore,  or  to  give  him  any  new  or 
additional  rights,  but  simply  to  protect  him 
In  the  enjoyment  of  those  which  he  already 
had  as  owner  of  upland  and  shore,  or  ot 
shore  alone.  It  follows  that  this  statute  docs 
not  apply  to  all  fish  weirs  that  may  be  erect- 
ed by  a  person  In  front  of  the  shore  of  an- 
other, but  only  to  such  as  are  so  situated  or 
are  so  near  the  shore  of  another  as  to  in- 
jure or  Injuriously  affect  the  latter  In  the 
enjoyment  of  his  rights  as  such  owner— as, 
for  instance,  by  preventing,  to  some  extent 
at  le.nst,  flsh  from  coming  to  the  weir  of  the 
shore  owner,  If  he  has  one,  or  by  Injuring 
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bis  weir  nffhrllege,  or  by  obstmcdng  aceen 
by  Bea  to  hia  land,  or  In  some  otbw  way. 
And  tbe  owner  of  the  sbore  cannot  maintain 
this  action  to  recover  the  penalty  inovlded, 
-which  Is  Intended,  1b  a  certain  sense,  as  com- 
liODsation  for  the  Injuries  suffered  by  him, 
unless  be  la  able  to  show  that  In  some  way 
he  bas  been  Injured  in  the  use-  and  enjoy- 
ment of  his  land  and  shore  by  tbe  construc- 
tion of  a  weir  In  front  of  bla  sbore.  See 
DonneU  ▼.  Joy,  86  Me.  118,  26  Ati.  1017,  and 
cases  dted. 

We  do  not  mean  that  the  sbore  owner  can 
only  be  Injured  in  some  of  tbe  ways  above 
referred  to.  Tbe  very  purpose  of  the  statute 
Is  to  extend  to  him  additional  protection  In 
the  enjoyment  of  his  rights  as  such  owner, 
and  to  give  him  a  remedy  for  Injtn-y,  where, 
prior  to  the  statute,  there  was  neither  reme- 
dy nor  Injury  in  the  legal  sense.  But  as 
there  must  necessarily  be  some  limitation  to 
the  statute  other  than  Is  expressed  therein, 
and  as  there  sbonid  be  some  criterion  by 
wlilcb  It  may  be  determined  when  a  fish  weir 
is  in  front  of  the  shore  of  another,  within  the 
meaning  of  the  statute,  and  when  not,  we 
think  that  this  criterion  must  be  injmr  of 
some  kind  to  the  shore  of  tbe  owner.  •  If  this 
-was  not  Intended,  we  can  perceive  no  reason 
-nliy  tbe  Legislature  should  bare  given  to 
the  shore  owner  a  right  to  maintain  an  ac- 
tion for  the  erection  of  a  fish  weir  beyond 
tli°  limits  of  bis  ownership,  and  within  the 
public  domain.  We  do  not  believe  that  It 
wan  Intended  to  give  to  the  sbore  owner  a 
right  to  maintain  an  action  of  this  kind,  not 
a  qui  tam  action,  as  said  In  DonneU  v.  Joy, 
supra,  unless  be  bad  suffered  some  injury, 
or  been  injuriously  affected,  by  reason  of  the 
erection  of  the  wel'  complained  of.  It  fol- 
lows that  a  fish  weir  maintained  in  front  of 
another's  sbore,  so  near  or  so  situated  with 
reference  to  the  shore  as  to  cause  any  in- 
jury to  the  shore,  or  to  render  it  less  valuable 
for  any  purpose  for  which  it  Is  adapted,  la 
within  the  meaning  of  the  statute,  but  other- 
wise It  Is  not. 

Tbe  report  of  this  case  contains  no  evi- 
dence of  any  injuries  suffered  by  the  plalutlfl 
by  reason  of  the  construction  or  maintenance 
of  tbe  weir  complained  of.  In  fact,  the  ac- 
tion is  evidently  not  based  upon  this  theory, 
but  upon  the  Idea  that  the  defendants  should 
make  some  compensation  to  blm  for  main- 
tninlng  a  weir  in  front  of  his  shore,  but  so 
situated  and  so  far  removed  from  his  shore 
as  to  in  no  way  injure  or  affect  his  rights. 
Tbe  statute  does  not  give  compensation  on 
this  account. 

Under  this  construction  of  the  statute,  tbe 
action  Is  not  maintainable,  and  it  is  unneces- 
sary to  decide  tbe  other  question  argued— as 
to  whether,  when  consent  has  once  been  giv- 
en by  tbe  owner  of  tbe  shore  to  erect  a  per- 
manent weir  in  front  of  his  shore,  it  can  aft- 
erwards be  revoked  by  him  or  by  bis  anc- 
cessor  In  title. 

Judgment  for  defendants. 
64A.-M 


BMBBSON  GO.  v.  PBOGTOR. 

(Supreme  Judicial  Court  of  Maine.    March  16, 

1903.) 

CORPORATIONS  —  RBSIDHNCH  —  CONDITIONAL 

SALES— RECORD— LBX  LOCI— CONTRACTS 

—CONSTKUCTION— PLACE— TROVER. 

1.  Bev.  St.  c.  HI,  (  5,  as  amended  by  Pub. 
Laws  1885,  c  32,  requires  the  agreements 
tlierein  named,  where  a  corporation  is  the  pur- 
chaser, to  be  recorded.  Such  corporation,  with- 
in the  meaaiog  of  the  amended  section,  "re- 
sides" in  the  town  in  which  it  bas  its  establish- 
ed place  of  business. 

2.  The  general  rule  governing  the  construc- 
tion of  a  contract  is  that  its  validity  is  to  be 
determined  by  the  law  of  the  place  where  it 
is  made. 

3.  Where  nothing  more  remains  to  be  done 
by  either  party  to  make  a  contract  valid  and 
binding  between  them,  it  is  deemed  to  have 
been  executed  at  tbe  place  where  tbe  last  act 
necessary  to  complete  it  was  done.  Wheresoever 
tbe  otlier  steps  have  been  taken,  it  is  the  last 
or  final  act  of  assent  which  is  regarded  as  giv- 
ing tbe  contract  a   place  or  locality. 

4.  The  agreement  under  which  tbe  plaintiff 
claimed  was  finally  signed  by  the  purchaser  in 
Biddeford,  Me.,  and  sent  by  mail  to  tbe  plain- 
tiff in  Maryland.  It  became  obligatory  from  the 
moment  that  the  minds  of  the  parties  met, 
even  though  a  knowledge  of  this  concurrence 
hnd  not  been  brought  home  to  the  plaintiff. 
The  act  of  acceptance  which  completed  the  con- 
tract took  place  when  it  was  finally  signed  and 
deposited  in  the  mail,  properly  addressed  to  the 
plaintiff;  and  the  contract  was  then  com- 
plete, even  though  It  had  never  been  received 
by  the  plaintiff. 

0.  Held,  that  tbe  contract  was  made  in  Maine; 
that  its  validity  is  to  be  determined  by  the 
laws  of  Maine,  and,  not  being  recorded  in  ac- 
cordance with  the  law»  of  this  state,  it  is  in- 
valid as  against  the  defendant,  who  was  not  a 
party  thereto. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Xork 
County. 

Action  by  the  Emerson  Company  against 
Thomas  D.  Proctor.  Case  reported.  Judg- 
ment for  defendant. 

Argued  before  WISWELL,  C.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR,  JJ. 

Edffin  Stone  and  Enoch  Foster,  for  plain- 
tiff. H.  Fairfield  and  L.  R.  Moore,  for  de- 
fendant 

POWERS,  J.  This  is  an  action  of  trover. 
Tbe  first  count  Is  for  a  six-track  patent  au- 
tomatic compressing  dry  kiln,  81  feet  wide 
and  84  feet  long.  The  dry  kiln  is  a  building 
erected  by  the  Biddeford  &  Natlck  Manufac- 
turing Company,  a  corporation  located  at 
Biddeford,  In  this  state.  Tbe  plaintiff  cor- 
poration famished,  and  claims  to  still  own, 
the  most  of  tbe  apparatus  and  iron  work 
used  In  Its  construction,  but  this  would  not 
give  title  to  the  building  itself.  In  order  to 
recover  under  tbe  first  count,  tbe  plaintiff 
must  show  title  to  the  dry  kiln,  and  this  it 
has  not  done. 

This  brings  us  to  the  second  count,  which 
Is  for  tbe  apparatus  and  ironwork  sold  and 
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delivered  by  the  plaintiff  to  the  Biddeford  ft 
Natlck  Manufacturing  Company,  and  used 
by  It  In  the  conBtructlon  of  thU  dry  kiln. 
Prior  to  October  21,  18e9,/there  had  been 
some  negotiations  between  said  company  and 
the  plaintlfT,  but  the  parties  had  been  nnable 
to  agree  upon  the  terms  of  a  sale  or  contract 
On  that  date  the  plaintiff  made  and  signed  a 
written  proposal  at  its  office  In  Baltimore, 
Md.,  and  sent  It  to  the  Biddeford  &  Natlck 
Manufacturing  Company  In  Biddeford,  by 
Mr.  Bruce,  one  of  the  directors  of  the  last- 
named  corporation.  By  this  written  proposal 
the  plaintiff  corporation  offered  to  furnish 
specifications  and  schedule  of  material  re- 
quired for  a  dry  kiln  31  by  84  feet,  «nd  also 
the  apparatus  and  ironwork,  for  the  price  of 
$1,850.  The  erection  of  the  building  was  to 
be  under  the  superintendence  of  a  mechanic 
to  be  furnished  by  the  plaintiff,  and  paid  by 
the  Biddeford  &  Natlck  Manufacturing  Com- 
pany. On  the  day  of  the  shipment  the  plain- 
tiff was  to  notify  the  Biddeford  Company 
by  telegraph,  and  the  latter  was  to  send  at 
once  to  the  former  Its  note  on  four  months, 
to  the  order  of  the  plaintiff,  for  |1,850,  which 
note  the  proposal  recited  that  the  First  Na- 
tional Bank  of  Biddeford  had  agreed  to  dis- 
count. Upon  the  receipt  of  the  proceeds  the 
plaintiff  corporation  agreed  to  immediately 
assign  and  forward  bill  of  lading  to  the  Bid- 
deford Company;  the  title  in  the  shipment, 
until  the  receipt  of  said  proceeds,  to  remain 
in  the  plaintiff.  It  was  further  agreed  that 
the  title  to  the  property  was  to  remain  in  the 
plaintiff  until  all  payments  were  fully  paid 
and  discharged.  The  proposal  contained  a 
guaranty  as  to  the  working  of  the  kiln  after 
construction.  The  Biddeford  Company  was 
to  give  to  the  superintendent,  before  leaving, 
a  written  acceptance  or  rejection  of  the  kiln. 
If  rejected,  it  was  to  have  the  right  to  reload 
and  return  the  material  at  the  cost  of  the 
plaintiff,  and '  a  failure  to  do  so  was  to  be 
regarded  as  an  acceptance. 

Such,  in  substance,  was  the  written  pro- 
posal made  and  signed  by  the  plaiatiff  in 
Baltimore,  and  sent  to  the  Biddeford  &  Na- 
tlck Manufacturing  Company  at  Biddeford. 
After  its  receipt  the  latter  telegraphed  the 
former:  "If  we  sign  contract,  do  you  agree 
to  renew  notes  for  four  months,  making  eight 
In  all?  Wire  reply."  The  plaintiff  answered: 
"Yes,  If  bank  will  discount  renewal."  There- 
upon the  Biddeford  &  Natlck  Manufacturing 
Company,  at  Biddeford,  signed  the  following 
acceptance  at  the  bottom  of  the  proposal: 
"Biddeford,  Me.,  Oct.  26,  1899.  The  Emer- 
son Company,  Baltimore,  Md.:  We  hereby 
accept  the  above  proposition."  It  then  re- 
turned It  to  the  plaintiff,  and  also  sent  the 
plaintiff  its  note  for  |1,850,  payable  at  the 
First  National  Bank,  Biddeford,  Me.  This 
note  has  never  been  paid,  and  the  plaintifl 
claims  title  to  the  property  under  the  terms 
of  the  written  agreement 

The  agreement  has  not  been  recorded,  and 
the  defendant,  who  claims  title  by  purchase 


from  the  assignee  of  the  Biddeford  &  NatiA 
Manufactnriiig  Comimny,  Invokes  tbe  iirovi- 
sions  of  Rev.  St  c.  Ill,  {  6,  as  amended  by 
Laws  1896,  c.  82,  which  declares  tliat   "no 
agreement  that  personal  property  bar;saloed 
and  delivered  to  another,  shall  remain  tbe 
property  of  the  seller  till  paid  for,  la  TaJid 
unless  the  same  is  In  writing  and  Big^iied  by 
the  person  to  be  bound  thereby.  .  And  when 
80.  made  and  signed    *    *    *    It  shall  not  be 
valid  except  as  between  the  parties  tbereto, 
unless  it  is  recorded  In  the  office  of  tbe  clerk 
of  the  town  in  which  the  purchaser  resides  at 
the  time  of  the  purchase."    This  section  re- 
quires all  such  agreements  in  wUcb  a  cor- 
poration is  the  purchaser  to  be  tn  writing 
and  signed.    We  think  it  was  also  intended 
that  they  should  be  recorded;  that  a  corpora- 
tion, vrlthin  the  meaning  of  that  section,  "re- 
sides" in  that  town  in  which  It  has  Its  es- 
tablished place  of  business.     Prior  to  1895 
this  section  required  such  agreements  to  be 
"recorded  like  mortgages  of  personal  proper- 
ty,"   and   mortgages   of    personal    property 
made  by  a  corporation  must  be  recorded  in 
the  town  where  It  has  its  established  place 
of  business.    Bev.  St  c.  91,  {  L    The  change 
of  phraseology  made  In  1895  was  not  intend- 
ed to  work  a  change  of  the  law  In  this  re- 
spect.    It  was  intended  to  broaden,  rather 
than  limit,  the  rule  that  such  agreements,  in 
order  to  be  valid,  must  be  in  writing,  sigcned, 
and  recorded.     No  reason  can  be  assigned 
why  It  should  not  apply  to  such  agreements 
when  made  by  a  corporation  as  purchaser, 
as  well  as  when  made  by  any  other  person. 
Tbe  act  of  1896  required  them  to  be  In  writ- 
ing and  signed,  and  the  Legislature,  when  it 
used  tbe  word  "resides,"  did  not  intend  to 
change  the  existing  law  In  regard  to  record- 
ing, but  did  intend  that  the  term  should  em- 
brace corporations  which  have  an  established 
place  of  business  in  this  state,  as  well  as 
those  persons  who,  more  strictly  speaking, 
reside  here. 

It  is  a  general  rule  governing  the  construc- 
tion of  a  contract  that  its  validity  Is  to  be 
determined  by  the  law  of  the  place  where  It 
Is  made.  The  case  shows  that  the  law  of 
Maryland  does  not  require  such  agreements 
to  be  recorded.  In  all  other  respects  it  must 
be  presumed  that  the  law  of  that  state  is 
the  same  as  our  own,  and  that  even  in  Mary- 
land no  such  agreement  was  valid  agalast 
third  parties  unle3s  in  writing  and  signed  by 
the  purchaser.  Where,  itiea,  was  this  con- 
tract made— In'  Baltimore  or  in  Biddeford? 
The  plaintiff  signed  and  sent  Its  proposition 
to  the  Biddeford  &  Natlck  Manufacturing 
Company,  In  Biddeford.  When  it  did  so,  it 
in  effect  sent  its  mind  into  Maine.  At 
Biddeford  the  Biddeford  ft  Natlck  Manufao- 
turlng  Company  assented  to  the  proposltion-i- 
signed  and  returned  the  contract  It  was  la 
Maine  that  the  minds  of  tbe  parties  met  It 
was  there  that  what  was  before  but  the 
plaintiff's  proposition  became  a  contract  hr 
the  assent  of  the  other  party  to  the  proposl- 
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~     tlon.    It  was  there  tliat  the  agreement  that 

*^~     the  propery  in  suit  should  remain  the  prop- 

'"^    erty  of  the  plalntifl  nntll  paid  for  web  signed 

'^'     by  the  person  to  be  boand  thereby.    Nothing 

■  ■    more  remained  to  be  done  by  either  party  to 

-'-    make  the  contract  valid  and  binding  between 

them.  'The  paper  was  returned  and  received 

~-     by  the  plaintiff,  and  we  think  It  a  fair  pre- 

'  -     sumption,  In  view  of  the  testimony  in  the 

•'-     case,   that   It  was   returned  by  maU  from 

~-      Blddeford.    The  bnrden  Is  aipon  the  plaintiff 

to  show  title— to  show  a  contract  made  In 

''"      Maryland— and  there  is  no  suggestion  in  the 

case  that  the  written  contract  was  returned 

In  any  other  way  than  by  being  deposited 

In  the  mail  at  Blddeford.    By  that  act  It  pass- 

--'      ed  beyond  the   control  of  the   Blddeford   & 

Natlck  Manufacturing  Company,  and  became 

a  finding  contract 

In  determining  the  place  where  a  contract 
Is  made,  it  is  a  rule  of  very  general  applica- 
tion that  it  is  deemed  to  have  been  executed 
at  the  place  where  the  last  act  necessary  to 
complete  it  was  done.  Northampton  Mutual 
Live  Stock  Ins.  Co.  t.  Tuttle,  40  N.  J.  Law, 
476.  The  mie  is  thus  stated  in  a  note  to 
McGarry  v.  Nlcklln,  110  Ala.  569,  17  South. 
726,  65  Am.  St.  Rep.  44:  "It  is  undoubtedly 
true  that  a  contract  cannot  exist,  to  wMch 
the  assent  of  two  or  more  parties  Is  essen- 
tial, nntil  that  assent  has  been  given  by  all; 
and  therefore,  where  there  are  negotiations 
or  various  steps  leading  to  the  contract,  the 
last  of  which  is  necessary  before  it  can  be- 
come a  contract,  it  Isipot  finally  executed  un- 
til that  step  has  beoi '  token,  and,  whereso- 
ever the  other  steps  itP' .:  been  taken,  the  last 
only  Is  regarded  as  {(Ivlng  the  contract  a 
place  or  locality,  and  it  is  therefore  deemed 
executed  at  the  place,  only,  where  the  final 
or  lest  act  of  consent  is  given."  Gipps  Brew- 
ing Co.  V.  De  France,  91  Iowa,  108,  68  N.  W. 
1087.  51  Am.  St.  Rep.  829,  28  L.  R.  A.  386; 
MlUiken  T.  Pratt,  126  Mass.  374,  28  Am.  Rep. 
241.  In  the  latter  case  a  guaranty  was  ex- 
ecuted In  Massachusetts,  and  sent  by  mall  to 
the  plaintiffs,  in  Maine,  and  there  accepted 
by  them.  It  was  held  that  the  contract  was 
made  in  Maine,  because  a  guaranty  is  in- 
operative until  accepted,  and  the  last  act  of 
assent  was  given  In  Maine.  Bell  v.  Packard, 
69  Me.  106,  HI,  81  Am.  Rep.  251,  is  not  in 
conflict,  but  in  accord,  with  this  rule.  There 
the  plaintiff  was  to  give  up  the  old  note  upon 
the  delivery  of  a  new  one  signed  by  a  good 
surety.  The  surety's  contract  was  not  bind- 
ing until  its  acceptance  by  the  plaintiff.  The 
new  note  was  accepted  In  Maine,  and  it  was 
held  that  the  contract  was  made  in  Maine, 
where  the  last  act  of  consent  was  given. 

The  contract  became  obligatory  from  the 
moment  that  the  minds  of  the  parties  met, 
even  though  a  knowledge  of  this  concurrence 
had  not  been  brought  home  to  the  plalntltc. 
The  act  of  acceptance  which  completed  the 
contract  took  ptoce  when  the  assent  of  the 
Blddeford  &  Natlck  Manufacturing  Company 
was  deposited  in  the  mall  at  Blddeford,  prop- 


erly addressed  to  the  plaintiff.  Bailey  t. 
Hope  Ins.  Co.,  66  Me.  480.  It  did  not  de- 
pend upon  its  delivery  to  the  plaintiff,  and 
the  contract  was  complete,  even  though  It 
had  never  been  received  by  the  plaintiff.  7 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  134,  186; 
Bishop  V.  Eaton,  161  Mass.  496,  87  N.  B. 
665,  42  Am.  St.  Rep.  437.  Not  only,  there- 
fore, was  the  contract  made  In  Maine,  and 
the  parties  presumed  to  have  contracted  with 
reference  to  the  laws  of  Maine,  but  the  cir- 
cumstances are  such  that  it  is  difficult  to 
avoid  the  inference  that  the  parties  In  fact 
regarded  it  as  a  Maine  contract  The  bill  of 
lading  was  in  the  name  of  the  plaintiff  as 
consignee,  and  it  was  afterwards  to  be  In- 
dorsed to  the  Blddeford  &  Natlck  Manufac- 
turing Company,  and  the  apparatus  and  iron- 
work to  be  first  delivered  to  It  in  Maine. 
They  were  to  enter  into  the  construction  of 
a  building  In  Maine,  to  be  erected  under  the 
superintendence  of  the  plaintiff.  The  appa- 
ratus and  Ironwork  were  to  be  there  accepted 
or  rejected,  and,  if  rejected,  to  be  there  re- 
turned to  the  plaintiff.  The  note  was  to  be 
paid  in  Blddeford.  Every  substantial  act  at- 
tending the  performance  or  enforcement  of 
the  contract,  except  the  shipping  of  the  appa- 
ratus and  ironwork  consigned  to  the  plaintiff 
Itself,  was  to  be  done  in  this  state. 

It  was  a  Maine  contract  and,  not  being 
recorded  in  accordance  with  the  laws  of  this 
state,  the  plaintiff  fails,  as  against  the  de- 
fendant, to  show  title  under  It 

Judgment  for  defendant 


CAVEN  V.  BODWELL  GRANITE  CO. 

(Supreme   Judicial    Court  of   Maine.    April  4, 

1903.) 

INJtntT   TO   BMPIiOT«— EVIOBNCB— BXPBRT 

TESTIMONY— NBOUQBNCB. 

1.  It  is  not  sufficient  to  warrant  the  intro- 
duction of  expert  evidence  that  the  witness  may 
know  more  of  the  subject  of  incjuiry,  and  may 
better  comprehend  and  appreciate  it,  than  the 
jury.  To  warrant  its  introduction,  the  subject 
of  the  inqniry  must  be  one  relating  to  some 
trade,  profession,  science,  or  art  in  which  per- 
sons instructed  therein  by  study  or  experience 
may  be  supposed  to  have  more  skill  and  knowl- 
edge than  persons  of  average  Intelligence  may 
be  presumed  generally  to  have.  The  jurors 
may  have  leas  sliill  and  experience  than  the 
witnesses,  and  yet  have  enough  to  draw  their 
own  conclusions,  and  do  Justice  between  the 
parties. 

2.  A  mechanical  engineer,  skilled  and  expe- 
rienced in  regard  to  the  construction  of  all 
parts  of  a  projecting. stage,  designed  especially 
for  unloading  coal,  and,  when  not  in  use  for 
that  purpose,  drawn  back  upon  the  permanent 
stage  of  the  wharf,  and  the  strength  both  of 
wood  and  wire  under  different  conditions,  may 
be  competent  to  answer  questions  as  to  the 
suitability  and  snffldency  of  an  iron  guy;  also 
qualified  to  estimate  the  strain  which  would  be 
exerted  upon  iron  guys  by  a  given  weight  at  the 
end  of  a  projecting  stage. 

3.  A  carpenter  and  builder  with  special  ex- 
perience in  the  construction  of  coal  stagings 
and  platforms  may  be  permitted  to  give  the 
jury  his  opinion  as  to  the  proper  method  of 
constructing  certain  parts  of  the  woodwork  of 
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a 'staging.  But  It  Is  a  question  for  the  Jnrr 
whether,  upon  all  the  testimony  relating  to  sucn 
a  structure,  an  iron  gu^  is  suitable  and  suffi- 
cient for  the  use  to  which  it  is  applied. 

4.  Hcldy  that  a  witness,  who  is  a  carpenter 
and  builder,  but  not  a  mechanical  engineer  or 
bridge  builder,  and  who  has  had  no-  special  ez- 
pepeuce  in  proving  the  tensile  strength  of 
iron  wire  and  cables,  is  not  such  an  expert  as 
to  give  his  opinion  in  regard  to  the  strength  of 
wire  cables,  nor  how  -many  pounds  a  piece 
of  wire  rigging  three-quarters  of  an  incn  in 
diameter  or  an  inch  in  diameter,  either  old  or 
new,  can  sustain. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Knox   County. 

Action  by  Lizzie  Caren  against  the  Bod- 
well  Granite  Company.  Verdict  tor  plaintiff. 
Motion  for  new  trial,  and  exceptions  by  de- 
fendant.   Exceptions  sustained. 

Action  by  the  plaintiff,  as  administratrix 
of  James  Caven,  under  St  1891,  c  124,  to  re- 
cover damages  sustained  by  ber,  as  said  Car- 
en's  widow,  by  reason  of  his  death,  caused 
by  the  collapse  of  a  wharf  staging  belonging 
to  the  defendant.    Verdict  for  plaintiff. 

Besides  the  general  motion  for  a  new  trial, 
and  exceptions  to  Instructions,  and  refusal  to 
give  certain  requested  Instructions,  the  de- 
fendant excepted  to  the  admission  of  certain 
testimony.  Only  the  latter  Is  considered  by 
the  court. 

Argued  before  WISWEaX,  a  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  and 
SPEAR,   JJ. 

M.  A.  Johnson,  for  plaintiff.  C.  E.  and  A. 
S.  Llttlefleld,  for  defendant 

WHITEHOUSE,  J.  This  Is  an  action 
against  the  defendant  company  to  recover 
damages  for  negligently  causing  the  death  of 
James  Oaven,  the  foreman  of  its  granite  quar- 
ry. In  addition  to  the  duties  immediately 
connected  with  his  position  as  foreman  of  the 
quarry,  Caven  also  had  charge  of  the  loading 
and  unloading  of  vessels  at  the  wharf.  It 
was  not  In  controversy  that  his  death  was 
caused  by  the  fall  of  a  staging  which  project- 
ed from  a  permanent  structure  on  the  wharf 
out  over  the  hold  of  the  vessel.  This  project- 
ing stage  was  designed  especially  for  nuload- 
lug  coal,  and,  when  not  in  use  for  that  pur- 
pose, It  was  drawn  back  upon  the  permanent 
stage  on  the  wharf.  When  extended,  the 
projecting  stage  was  supported  by  guys  run- 
ning from  its  outer  end  to  the  top  of  vertical 
timbers  that  rested  on-  the  capsiU  of  the 
wharf,  and  supported  the  outer  corners  of 
the  permanent  stage.  Other  guys  attached  to 
the  opposite  side  of  these  upright  timbers  at 
the  top  were  secured  to  an  anchorage  in  the 
ledge  by  the  side  of  the  coal  shed.  These 
guys  were  of  wh:e,  and  when  the  stage  was 
to  be  used  they  were  attached  to  the  anchor- 
age, and  tightened  by  means  of  a  tackle,  one 
end  of  which  was  secured  to  the  lower  end 
of  the  wire  guy,  and  the  other  hooked  Into 
an  eyebolt  In  the  ledge.    The  lower  end  of 


the  wire  guy  was  provided  with  an  eye  into 
which  one  end  of  the  tackle  was  hooked. 

-After  the  accident  It  was  discovered  that 
the  two  vertical  timbers,  to  the  tope  of  which 
the  guys  were  attached,  bad  been  broken  off 
at  a  point  nearly  level  with  the  stage,  and 
that  the  northern  guy  had  broken  at  the  eye 
into  which  the  tackle  was  hooked. 

A  section  of  the  whre  cable,  alleged  to  be  a 
part  of  the  broken  guy,  was  introduced  in 
evidence  and  exhibited  to  the  Jury. 

The  plaintiff  contended  that  the  northern 
guy  was  defective  at  the  point  of  breaking, 
and  unsuitable  for  the  purpose  for  which  it 
was  used,  and  that  the  vertical  timbers  of 
the  stage  were  also  Insufficient 

The  defendant  contended  that  the  breaking 
of  the  guy  was  the  sole  cause  of  the  accident 
but  denied  that  It  was  Insufficient,  and  further 
contended  that.  In  any  event,  there  was  no  ac- 
tionable negligence  respecting  it  on  the  pan 
of  the  defendant  company. 

The  verdict  was  for  the  plaintiff,  and  the 
case  comes  to  this  court  on  motion  and  ex- 
ceptions. 

Among  other  exceptions  reserved  to  certain 
Instructions  given  the  Jury,  the  case  discloses 
the  following  exception  to  the  admission  of 
evidence: 

Charles  O.  Grant  a  witness  called  by  tbe 
plaintiff,  testified  in  regard  to  bis  occupation 
that  part  of  the  time  he  was  cutting  stone 
and  part  of  the  time  be  built  buildings  and 
handled  derricks,  and  that  he  built  tbe  coal 
shed  and  staging  iii«<n>estlon  In  accordance 
with  a  plan  furniallW-ljy  the  superintendent 
Thereupon  he  wal  p'emiltted  by  the  court 
against  the  defendint's  objection,  to  testify 
as  follows  in  regard  to  the  broken  guy  in 
question: 

"The  condition  of  this  wire  was  worn, 
and  It  had  b*en  used;  that  is,  I  could  recog- 
nize that  It  had  been  used.  It  was  an  old 
piece  of  wire  rigglug,  and  I  didn't  consider 
it  suitable  for  that  purpose.  (Objected  to  and 
moved  to  Tfte  struck  out) 

'The  Court:  You  may  ask  him  whether  it 
was  a  suitable  piece  of  wire  for  that  purpose. 

"Mr.  Johnson:  What  was  the  condltiou  of 
It? 

"Answer.  When  I  put  it  there  seven  years 
ago,  the  wire  was  rusty,  and  sonae  of  the 
strands— some  of  the  wires— broken,  and  I 
presume  It  was  just  as  rusty  at  the  present 
time,  being  exposed  to  the  weather  all  the 
time;  and  it  was  small  wire  rigging  from  a 
vessel,  and  unsuitable  for  the  place  it  was 
put  Into.    (Objected  to.) 

"The  Court:  I  think  he  may  state  that 
about  Its  being  suitable." 

Whether  or  not  this  wire  cable.  In  the  con- 
dition described,  was  a  suitable  and  suffi- 
cient guy  to  sustain  the  projecting  stage  in 
question,  weighted  as  It  was  at  the  time  of 
tbe  accident  was  one  of  the  vital  issues  in 
the  case,  upon  the  decision  of  which  the  lia- 
bility of  the  defendant  company  depended. 
It  was  purely  a  question  of  fact  to  be  deter- 
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mined  by  the  Jury  upon  a  consideration  of 
all  the  relevant  circumstances  and  condi- 
tions. The  staging  In  question,  when  pro- 
jected 18  feet  beyond  the  permanent  plat- 
form, and  supported  by  guys  passing  over 
the  tops  of  vertical  timbers.  Illustrated  some 
of  the  principles  of  mechanical  engineering 
Involved  in  both  the  cantilever  and  the  sus- 
pension bridge.  A  mechanical  engineer  or 
expert  bridge  bnllder  might  be  qualified  to 
estimate  the  strain  which  would  be  exerted 
upon  the  Iron  guys  in  question  by  a  given 
weight  at  the  end  of  the  projecting  stage. 
One  having  special  experience  in  the  appli- 
cation of  testa  to  prove  the  tensile  strength 
of  iron  wire  and  iron  cables,  and  special  ob- 
servation respecting  the  Influence  of  time 
and  use  upon  them,  might  be  qualified  to 
give  the  Jury  valuable  information  respect- 
ing the  strength  of  the  wire  cable  in  ques- 
tion. A  carpenter  and  builder  with  special 
experience  In  the  construction  of  coal  sta- 
gings and  platforms  might  be  permitted  to 
e\\e  the  Jury  his  opinion  as  to  the  proper 
iiu!tIiod  of  constructing  certain  parts  of  the 
n-ooilwork  of  the  staging  in  question.  But  it 
would  still  be  a  question  for  the  Jury  wheth- 
er, upon  all  the  testimony  relating  to  that 
particular  structure,  the  northern  guy  was 
suitable  and  sufficient  for  the  use  to  which  It 
was  applied. 

Charles  O.  Grant,  the  witness  In  question, 
was  not  a  mechanical  engineer  or  bridge 
builder.  He  had  no  special  experience  in 
proving  the  tensile  strength  of  Iron  wire  and 
cables.  The  projecting  stage  in  question 
was  the  only  structure  of  the  kind  he  had 
ever  built  or  seen.  From  his  experience  In 
erecting  buildings  and  handling  derricks,  he 
may  have  been  better  qualified  than  some 
of  the  Jury  to  form  a  Judgment  as  to  the 
sufficiency  of  the  guy  in- question.  But  "It  Is 
not  sufficient  to  warrant  the  introduction  of 
expert  evidence  that  the  witness  may  know 
more  of  the  subject  of  Inquiry,  and  may  bet- 
ter comprehend  and  appreciate  It,  than  the 
iuty.  To  warrant  its  introduction,  the  sub- 
ject of  the  inquiry  must  be  one  relating  to 
some  trade,  profession,  science,  or  art  in 
which  persons  instructed  therein  by  study  or 
experience  may  be  supposed  to  have  more 
skill  and  knowledge  than  persons  of  average 
intelligence  may  be  presumed  generally  to 
have.  The  Jurors  may  have  less  skill  and 
experience  than  the  witnesses,  and  yet  have 
enough  to  draw  their  own  conclusions,  and 
do  Justice  between  the  parties."  Ferguson 
V.  Hnbbell,  97  N.  Y.  507,  49  Am.  Rep.  544; 
Pulslfer  V.  Berry,  87  Me.  406,  32  Atl.  986. 
But  if  it  lie  assumed  in  this  case  that  a 
meclianlcal  engineer  skilled  and  experienced 
in  regard  to  the  construction  of  all  parts  of 
the  projecting  stage,  and  the  strength  of 
both  wood  and  wire  under  different  con- 
ditions, would  be  competent,  as  a  general  ex- 
pert, to  answer  the  final  question  as  to  the 
suitability  and  sufficiency  of  the  northern 
guy,  it  is  manifest  that  Charles  O.  Grant 


was  not  such  an  expert,  and  could  not  safely 
be  permitted  to  decide  as  a  witness  one  of 
the  principal  questions  which  It  was  thei 
province  of  the  Jury  to  determine.  The  pre- 
siding Judge  did  not  feel  authorized  to  recog- 
nize him  as  an  expert  in  regard  to  the 
strength  of  wiro  cables,  and  accordingly  de- 
clined to  permit  him  to  estimate  "how  many 
pounds  a  piece  of  wire  rigging  three-quar- 
ters of  an  inch  In  diameter  or  an  inch  In  di- 
ameter, either  old  or  new,  could  sustain." 

It  may  be  true,  as  suggested  by  counsel, 
that  his  expression  of  opinion  gave  no  addi- 
tional weight  to  his  testimony  descriptive  of 
the  size  and  condition  of  the  cable,  and  that 
the  Jury  would  have  reached  the  same  con- 
clusions if  the  opinion  had  not  been  received 
as  evidence.  But,  as  already  stated,  it  re- 
lated to  one  of  the  leading  and  vital  ques- 
tions in  the  case,  and  we  do  not  feel  war- 
ranted in  assuming  that  the  opinion  of  the 
builder  who  erected  the  staging,  although 
in  accordance  with  a  plan  furnished  by  the 
superintendent,  expressed  and  more  positive- 
ly i-elterated  as  was  this  opinion,  would  fail 
to  make  any  impression  upon  the  minds  of 
the  Jury  under  the  circumstances  of  this 
case.  It  is,  therefore,  the  opinion  of  the 
court  that  the  entry  must  be: 

B^ceptions  sustained. 


WATSON  V.  FALBS. 

(Sapreme  Jndlcial  Court  of  Maine.    March  21, 

1903.) 

DISCLOSURB      COMMISSIONER— COMPENSATION 
—CONTRACTS— PUBLIC  POLICY— REA- 
SONABLE TIME. 

1.  No  contract  is  valid  which  makes  the  pay* 
ment  of  fees  to  a  Judicial  oftlcer  dependent  on 
his  decision  between  parties.  Public  policy  re- 
quires that  such  contracts  be  declared  void, 
and  they  are  equally  futile  as  a  basis  of  an  ac- 
tion or  defense. 

2.  It  is  absolutely  essential  that  such  an  offi- 
cer should  be  fair,  impartial,  and  unbiased. 
If  bis  compensation  by  contract  is  m:idp  to 
depend  ou  the  result,  he  would  be  tempted  to 
8way_  toward  that  decision  which  would  result 
in  bis  getting  pay  for  his  services,  and  it  i» 
not  the  policy  of  the  law  that  he  should  be 
even  subjected  to  temptation. 

8.  In  an  action  of  assumpsit  to  recover  for 
fees  as  a  disclosure  commisnouer,  the  defendant 
offered  evidence  tendiug  to  prove  an  agree- 
ment between  the  parties  that  the  plaintiff 
should  not  receive  his  pay  from  the  defeudKut 
for  disclosure  cases,  as  a  disclosure  commis- 
sioner, until  it  was  collected  from  the  judgment 
debtors;  but  this  was  denied  by  the  plaintiff, 
who  recovered  a  verdict  for  his  claim. 

The  following  instructions  of  the  presiding 
justice  were  held  to  be  correct: 

"If  there  was  any  agreement  between  the 
plaintiff  and.  the  defendant  whereby  the  plain- 
tiff agreed  to  perform  the  services  of  disclo- 
sure commissioner,  and  not  have  any  pay  un- 
less the  defendant  received  it— that  is,  making 
the  receipt  of  the  pay  on  the  part  of  the  plain- 
tiff conditional  and  contingent  ou  the  defend- 
ant's getting  the  money  out  of  the  cases— that 
would  Le  an  invalid  and  unlawful  contriict,  and 
would  afford  no  defense  whatever  to  this  ac- 
tion." 

■  ... 

T  8.  See  Contracts,  vol.  11,  Cent  Die  I  Ot.     . 
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4.  Among  other  defenses,  the  defendant  al- 
leged that  the  plaintiff  agreed  to  wait  for  hla 
fees  until  the  defendant  collected  them.  Beld, 
that  the  following  instruction  is  correct:  "If 
that  is  taken  in  its  literal  sense,  so,  in  case  the 
defendant  did  not  collect,  the  plaintiff  was 
never  to  have  his  pay,  it  would  be  open  to  the 
same  objection  as  the  contract  I  have  just  dis- 
cussed with  you.  That  would  be  a  case  of  no 
pay  unless  collected,  and  that  is  just  the  trouble 
with  the  other  proposition." 

5.  What  is  a  reasonable  time  la  •  question 
of  law. 

U.  Held,  in  this  caise,  no  circumstances  a[>- 
pear  by  which  to  determine  what  would  be  a 
reasonuble  time,  and  the  question  of  the  rea- 
sonableness of  aie  time  is  an  absolute  one.  It 
is  not  involved  with  matters  of  disputed  fact, 
or  any  facts  from  which  an  inference  could  be 
drawn  that  the  time  which  had  elapsed  was 
within  the  limit  of  reasonable  time,  and  it  la 
therefore  a  question  for  the  court. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Fred  O.  Watson  against  Lo- 
renzo W.  Fales.  Verdict  for  plaintiff,  and 
defendaat  excepts.    Exceptions  OTerruled. 

This  was  an  action  of  assumpsit  to  recov- 
er the  omount  alleged  to  be  due  the  plaintiff 
from  the  defendant  for  services  of  the  plain- 
tiff as  disclosure  commissioner  and  register 
of  probate,  done  and  performed  for  the  de- 
fendant The  Jury  returned  a  verdict  for 
the  plaintiff  In  the  sum  of  $154.90. 

The  defendant  claimed,  and  offered  evi- 
dence to  prove,  that  there  was  an  agreement 
between  him  and  the  plaintiff  that  the  plain- 
tiff should  not  receive  his  pay  from  the  de- 
fendant for  the  disclosure  cases  of  the  de- 
fendant's. In  which  he  had  rendered  serv- 
ices as  disclosure  commissioner,  until  the  de- 
fendant had  collected  It  from  the  judgment 
debtors  in  the  cases.  The  plaintiff  denied 
that  there  bad  ever  been  such  an  agreement 

Argued  before  WISWELL,  C.  J.,  and 
STHOUT,  POWERS,  PBABODY,  and 
SPEAK,  JJ. 

W.  H.  Newell  and  W.  R.  Skelton,  for 
plaintiff.    H.  B.  Holmes,  for  defendant 

PEABODY,  J.  This  case  comes  to  the 
law  court  on  exceptions. 

It  was  an  action  of  assumpsit  to  recover 
the  sum  of  $150.15,  fees  of  the  plaintiff  as 
disclosure  commissioner. 

The  defendant  claimed,  and  offered  evi- 
dence to  prove,  tliat  there  was  an  agree- 
ment between  bim  and  the  plaintiff  that  the 
plaintiff  should  not  receive  his  pay  from 
the  defendant  for  disclosure  cases  in  which 
he  bad  rendered  services  as  disclosure  com- 
missioner until  the  defendant  had  collected 
it  from  the  Judgment  debtors.  The  plaintiff 
denied  tliat  there  had  ever  been  such  an 
agreement 

In  reference  to  this  alleged  contract  the 
presiding  justice  instructed  the  jury  as  fol- 
lows: 

"If  there  was  any  agreement  between  Mr. 
Watson  and  Mr.  Fales  whereby  Mr.  Watson 


agreed  to  perform  the  services  of  disclosure 
commissioner,  and  not  have  any  pay  unless 
Mr.  Fales  received  it;  that  is,  making  the 
receipt  of  the  pay  on  the  part  of  Mr.  "Wat- 
Bon  conditional  and  contingent  on  Mr.  Fales 
getting  the  money  out  of  the  cases;  If  that 
was  the  proposition;  if  that  is  what  they 
meant;  if  there  was  such  a  contract— tben  I 
instruct  you,  gentlemen,  that  it  would  be 
an  invalid  and  unlawful  contract  and  would 
afford  no  defense  to  this  action  whatever." 

The  Justice  explained  to  the  Jury  the  rea- 
sons why  such  a  contract  with  a  disclosure 
commissioner  is  against  public  policy,  and 
that,  as  a  Judicial  officer,  "it  is  absolutely  es- 
sential that  he  should  be  fair  and  impartial 
and  unbiased."  "If  his  compensation,  by 
contract,  was  made  to  depend  on  the  result" 
he  would  be  tempted  "to  sway  towards  that 
decision  which  would  result  in  Iiis  getting 
his  pay  for  his  services."  That  without  say- 
ing that  this  or  any  disclosure  commission- 
er would  be  Influenced,  "it  is  not  wise,  and 
it  is  not  the  policy  of  the  law,  that  they 
should  be  subjected  even  to  temptation." 

As  to  another  construction  of  the  alleged 
contract  suggested  by  counsel,  viz.,  that  the 
plaintiff  agreed  to  wait  for  his  fees  until  the 
defendant  collected  them,  be  instructed  the 
Jury  as  follows: 

"If  that  is  tak«i  in  its  literal  sense,  so 
that  in  case  the  defendant  didn't  collect, 
the  plaintiff  was  never  to  have  his  pay,  it 
would  be  open  to  the  same  objection  as  the 
contract  I  have  Just  discussed  with  yon. 
Tliat  would  be  a  case  of  no  pay  unless  col- 
lected, and  that  is  Just  the  trouble  with  the 
other  proposition." 

The  presiding  Justice  fully  and  accurately 
stated  the  objection  to  agreements  of  this 
nature.  Where  they  relate  to  the  adminis- 
tration of  Justice,  and  Involve  considerations 
wliich  may  affect  the  impartiality  of  the 
magistrate,  public  policy  requires  that  they 
be  declared  void,  and  they  are  equally  futile 
as  the  basis  of  an  action  or  of  a  defense. 
The  law  applies  the  general  principle  to  all 
contracts  which  embody  tills  potential  dan- 
ger to  the  public  interests.  So  no  contract 
Is  valid  which  makes  the  payment  of  fees 
to  a  judicial  officer  in  any  way  dependent 
on  his  decision  between  the  parties.  Hawk- 
eye  Ins.  Co.  V.  Brainard,  72  Iowa,  130,  33  N. 
W.  603;  Wlllemin  v.  Bateson,  63  Mich.  309, 
29  N.  W.  734;  Beach  on  Contracts,  i  1534. 

The  presiding  Justice  referred  to  another 
construction  which  might  possibly  be  giv- 
en to  the  language  of  the  alleged  contract 
viz.,  that  the  plaintiff  would  not  hurry,  but 
would  wait  a  reasonable  time,  and  give  the 
defendant  an  opportunity  to  collect  On  this 
view  of  the  contract  he  ruled  that  vrliat  is 
a  reasonable  time  is  not  a  question  of  fact 
for  the  Jury,  but  a  question  of  law  for  the 
court  to  decide;  and,  acting  upon  this  rul- 
ing, he  instructed  the  Jury,  as  a  matter  of 
law,  that  a  reasonable  time  had  elapsed  in 
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the  present  caee,  bo  tbat;  even  nnder  tbe 
moBt  favorable  construction,  tbe  alleged  con- 
tract trould.  not  be  available  as  a  defense. 

From  the  statement  of  tbe  contract  as 
-claimed  by  tbe  defendant,  it  seems  unlikely 
tbat  tbe  Jury  could  have  given  it  so  strained 
a  construction  as  that  to  which  this  last  rul- 
ing relates,  even  applying  to  the  utmost 
the  presumption  in  favor  of  legality. 

But  if  such  a  view  of  the  case  were  possi- 
ble, tbe  ruling  was  undoubtedly  correct  tbat 
tbe  question  of  reasonable  time  was  for  tbe 
court 

In  Attwood  V.  Clark,  2  OreenL  249,  the 
right  of  action  depended  on  tbe  furnishing 
of  a  certain  memorandum  by  tbe  original 
plaintiff  to  the  defendant  of  defective  mer- 
-cbandlse,  on  which  a  rebate  was  to  be  allow- 
ed. There  was  no  time  mentioned  within 
wblcb  tbe  memorandum  was  to  be  furnished. 
Tbe  Judge  left  it  to  the  Jury  to  decide,  as  a 
question  of  fact,  whether  it  was  a  part  of 
tbe  contract  tbat  the  plaintiff  should  furnish 
tbe  defendant  with  a  memorandum  within 
a  reasonable  and  convenient  time,  and,  if  it 
was,  then  a  reasonable  and  convenient  time 
bad  elapsed.  Held,  tbat  what  is  a  reasona- 
ble time  within  which  an  act  is  to  be  per- 
formed, when  a  contract  is  silent  on  tbe  sub- 
ject. Is  a  question  of  law,  and  that  tbe  Judge 
was  in  error  in  leaving  tbe  construction  of 
■tbe  contract  to  tbe  Jury.  Mellen,  C.  J.,  says 
(page  254):  "Now,  as  it  appears  by  tbe  ex- 
■ceptlons  tbat  no  time  was  mentioned  in  tbe 
contract,  within  wblcb  tbe  memorandum 
was  to  be  furnished,  tbe  law  fixed  the  time, 
-as  we  have  before  stated,  viz.,  a  reasonable 
time;  and  such  time  had  elapsed  before  de- 
mand made,  according  to  tbe  Judge's  opinion. 
There  was  therefore  nothing  as  to  this  point 
for  tbe  JiU7  to  decide.  The  contract  as  prov- 
-ed  was  not  denied,  and  no  fact  existed  from 
wblcb  they  would  have  a  right  to  presume 
tbat  tbe  time  for  furnishing  the  memoran- 
•dnm  did  form  a  part  of  the  contract." 

Applying  tbe  principle  of  Attwood  v.  Clark 
to  the  circumstances  of  this  case,  it  is  clear 
tbat,  in  tbe  absence  of  any  other  defense 
tban  tbat  of  the  alleged  contract,  the  court 
properly  Instructed  the  Jury,  although  his  in- 
structions were  equivalent  to  the  direction 
of  a  verdict  for  tbe  plaintiff.  The  three  al- 
ternatives seem  to  be:  (1)  No  contract  oi>- 
posed  to  the  plaintiff's  right  to  recover  his 
'Statutory  fees;  (2)  an  illegal  contract,  which 
is  no  defense  to  his  action;  (3)  a  contract  to 
defer  payment  for  a  reasonable  time,  which 
bad  elapsed  prior  to  tbe  date  of  the  writ. 

In  Kingsley  v.  Wallis,  14  Me.  67,  where  de- 
fendant had  the  right  to  rescind  the  contract, 
and  no  time  was  fixed  by  its  terms,  it  was 
held  that  be  was  bound  to  make  his  election 
to  do  so  within  a  reasonable  time,  and  that 
what  was  a  reasonable  time  was  a  question 
•of  law;  tbe  court  toUowlng  Attwood  t.  Clark. 


"What  la  due  diligence  or  a  reasonable 
time  for  making  demands  and  giving  notices 
of  negotiable  paper  is  a  question  of  law  to  be 
decided  by  the  court."  Shepley,  3^  in  Howe 
V.  Huntington,  15  Me.  360. 

Whether  tender  was  made  within  a  rea- 
sonable time  was  held  to  be  a  question  for 
the  court  in  Greene  v.  Dingley,  24  Me.  131. 

Under  a  statute  authorizing  a  city  council 
to  vote  exempting  from  taxation  property  of 
a  water  company  for  a  certain  term  of  years, 
it  was  held  that  the  exemption  must  be  vot- 
ed, if  at  all,  within  a  reasonable  time,  and 
what  would  be  a  reasonable  time  is  a  ques- 
tion of  law.  Portland  v.  Portland  Water  Co., 
67  Me.  135. 

Cases  like  these  raise  a  simple  question  of 
law,  and  are  to  be  distinguished  from  those 
cited  in  the  defendant's  brief  which -are  com- 
plicated with  disputed  facts.  The  distinc- 
tion is  stated  by  Shepley,  J.,  in  Hill  v.  Ho- 
bart,  16  Me.  164:  "Where  the  facts  are 
clearly  established  or  are  undisputed  or  ad- 
mitted, reasonable  time  is  a  question  of  law. 
But  where  what  is  a  reasonable  time  de- 
pends upon  other  controverted  points,  or 
where  the  motives  of  the  party  enter  into  the 
question,  tbe  whole  Is  necessarily  to  be  sub- 
mitted to  a  Jury  before  any  Judgment  can  be 
formed  whether  tbe  time  was  or  was  not  rea- 
sonable." 

Wilder  V.  Sprague,  60  Me.  356,  relied  on  by 
the  defendant,  was  an  action  of  the  accept- 
ance of  an  order  to  pay  money  when  tbe  ac- 
ceptor bad  sold  certain  logs.  Exceptions 
were  taken  to  the  introduction  of  evidence 
tending  to  prove  tbat  a  delay  of  three  years 
in  selling  the  logs  was  not  unreasonable. 
This  was  held  to  be  proper  evidence  for  the 
Jury,  as  "the  court  cannot  know  the  limit  of 
time  within  which,  by  the  exercise  of  com- 
mon and  ordinary  care,  a  quantity  of  wharf 
logs  could  be  sold."  In  that  case  the  ques- 
tion was  as  to  the  default  of  the  acceptor  in 
selling  the  logs  within  a  reasonable  time,  for 
only  on  such  default  would  he  be  liable  on 
his  acceptance.  This  raised  a  question  of 
mixed  fact  and  law.  Although  prima  fade 
it  might  appear  tbat  a  reasonable  time  bad 
expired,  circumstances  beyond  his  control 
may  have  delayed  the  sale,  and  it  was  prop- 
er for  him  to  show  these  circumstances. 

In  tbe  present  case,  however,  no  such  cir- 
cumstances appear  to  show  that  the  delay 
is  reasonable,  and  the  question  of  the  reason- 
ableness of  tbe  time  must  be  an  absolute 
one.  It  is  not  only  not  involved  with  matters 
of  disputed  fact,  or  any  facts  from  wblcb 
an  inference  could  be  drawn  that  the  time 
which  had  elapsed  was  within  the  limit  of 
reasonable  time,  but  it  is  seriously  involved 
wltb  the  other  question  of  illegaUty  of  tbe 
alleged  contract  It  is  therefore  a  question 
for  the  court. 

Bxceptlons  oveimled. 
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LIBBT  et  aL  r.  DRA.KE  et  aL 

(Supreme  Judicial  Court  of  Maine.    March  21, 
1903.) 

CONTRACTS— ASSENT— EXCEPTIONS— WAIVBR 
—PRACTICE. 

1.  In  an  action  of  assumpsit  to  recover  for 
woric  and  material  furnished  to  the  defeudauts, 
the  dispute  related  to  an  item  of  spruce  string- 
era  and  planking  not  in  the  memoranda  of  the 
contract,  but  tor  which  the  plaintiffs  claimed 
to  recover  as  extra  material  furnished  at  the 
request  of  the  defendants. 

At  the  trial  the  plaintiffs  introduced  a  mem- 
orandum which  was  relied  upon  by  both  par- 
ties as  embodying  the  final  contract,  but  not 
signed  by  the  parties.  The  defendants,  while 
claiming  that  the  plaintiffs  were  bound  to  fur- 
nish all  necessary  material  for  the  sum  specified 
in  the  memorandum  of  the  contract,  relied  upon 
the  words  of  the  memoranduDi  as  conveying 
that  meaning. 

The  presiding  justice,  calling  the  attention  of 
both  parties  to  his  statement  of  their  position, 
instructed  the  jury  as  follows:  "Both  of  the 
parties  agree,  as  I  uuderstaad  it,  that  the  con- 
tract that  was  made  between  them  on  that 
day  was  embodied  in  that  memorandum."  Beld, 
that  the  assumption  by  the  presiding  justice 
as  to  the  memorandum  was  tacitly  acquiesced 
in  by  the  defendants  when  stated  iu  the  pres- 
ence of  a  jury,  and  any  objection  thereto  was 
thereijy  waived. 

2.  It  being  once  determined  that  the  mem- 
orandum contained  the  terms  of  the  contract, 
held,  that  it  was  the  duty  of  the  presiding  jus- 
tice to  explain  to  the  jury  its  legal  effect;  and 
the  following  instructions  are  accordingly  cor- 
rect: 

(1)  The  plaintiffs  were  bound  to  furnish  only 
the  amount  of  lumber  specifically  mentioned  in 
the  memorandum. 

(2)  The  defendants  were  liable  to  pay  a  rea- 
sonable compensation  for  any  additional  lumber 
furnished  with  their  consent. 

3.  Where  the  defendants  except  to  the  en- 
tire charge  of  the  presiding  justice,  the  law 
court  will  consider  only  those  exceptions  which 
are  specific. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Cumberland  County. 

Acdon  by  Washington  Libby  and  another 
against  Charles  S.  Dealie  and  another.  Ver- 
dict for  plaintiffs,  and  defendants  moved  for 
a  new  trial,  and  except.    Overruled. 

This  was  an  action  of  assumpsit,  on  ac- 
count annexed,  to  recover  for  work  and  ma- 
terial in  repairing  Deake's  Wharf,  in  the  city 
of  Portland.  The  verdict  was  for  the  plain- 
tifts,  and  the  case  comes  before  the  law  court 
on  exceptions  and  motion  for  a  new  trial. 

The  dispute  related  to  an  item  of  $196.64 
for  12,885  feet  of  spruce  stringers  and  plank- 
ing, not  in  the  memoranda  of  the  contract, 
but  for  which  the  plaintiffs  claimed  to  recov- 
er as  extra  material  furnished  at  the  request 
of  the  defendants. 

Argued  before  WISWBLL,  C.  J.,  and 
STROUT,  SAVAGE,  POWERS,  PEABODY, 
and  SPEAR,  JJ. 

M.  P.  Frank  and  P.  J.  Larrabee,  for  plain- 
tiffs.   W.  H.  Looney,  for  defendants. 

PEABODY,  J.  This  was  an  action  of  as- 
sumpsit, on  an  account  annexed,  to  recover 


the  balance  of  $476.80  and  interest  for  wortt 
and  material  furnished  in  repairing  Deake's 
Wharf,  in  the  city  of  Portland.  The  verdict 
was  for  the  plaintiffs,  and  the  case  comes 
before  the  court  on  exceptions  to  the  charge 
of  the  presiding  Judge,  and  «i  motion  for  a 
new  trial. 

The  dispute  relates  to  an  item  of  $196.64 
for  12,895  feet  of  spruce  stringers  and  plank- 
ing furnished  by  the  plaintiff,  not  comprised 
in  the  written  memoranda  of  the  contract 
but  for  which  the  plaintiffs  claim  to  recover 
a  reasonable  price  as  extra  material  furnish- 
ed with  the  consent  of  the  defendants.  This 
leads  to  the  inquiry  as  to  what  were  the 
terms  of  the  contract,  and.  If  in  writing, 
what  construction  is  to  be  given  to  the  writ- 
ten memorandum. 

The  following  memorandum  in  the  hand- 
writing of  one  of  the  defendants,  but  unsign- 
ed, was  relied  upon  at  the  hearing  by  both 
parties  as  embodying  the  final  contract  for 
repairing  the  wharf: 

"Portland,  Me.,  August  27,  1900.  MesB. 
Washington  Libby  and  Son  agree  to  furnish 
the  following  new  material  for  repairs  to 
Deake's  Wharf,  Portland,  Maine,  and  do  all 
the  work  required  to  put  it  into  place  on 
said  wharf,  and  do  such  labor  in  taking  out 
and  replacing  the  old  material  as  is  found 
necessary  to  do  during  the  progress  of  the 
work  until  both  old  and  new  work  is  finished 
In  a  complete  and  satisfactory  manner  that 
will  pass  the  Inspection  of  a  competent  Judge 
of  such  work.  ♦  •  •  The  new  material 
to  be  as  follows:*  Then  follows  an  itemized 
statement  of  the  material  to  be  furnished,  in- 
cluding the  following  item: 

"3,609  feet  'B.  M.'  spruce  lumber  for  the 
stringers  that  are  necessary  from  the  outside 
cap  sill  to  that  portion  of  the  stone  wall  cov- 
ered by  the  lumber  shed  on  both  the  east 
and  west  sides;  and  where  found  to  be  re- 
quired on  the  other  parts  of  the  pile  end  of 
the  wharf. 

"2,500  feet  'B.  M.'  8-inch  spruce  planking." 

The  memorandum  specified  the  following 
consideration: 

"Washington  Libby  &  Son  to  be  paid  for 
furnishing  this  material  and  doing  this  work 
by  the  administrator  of  the  estate  of  Charles 
Deake  the  sum  of  thirty- two  hundred  dollars 
($3,200)." 

This  the  plaintiffs  introduced,  claiming  that 
it  embodied  the  terms  of  the  contract,  and 
that  the  $3,200  paid  only  for  the  items  spe- 
cifically described  therein.  The  defendants, 
at  the  trial,  while  claiming  that  the  plain- 
tiffs were  bound  to  furnish  for  the  sum  of 
$3,200  all  necessary  material,  nevertheless 
relied  upon  the  words  of  the  memorandum 
as  conveying  that  meaning.  This  appears 
from  the  testimony  of  Mr.  Deake,  as  follows, 
on  direct  examination: 

"Q.  Did  he  tell  you  that  he  would  put  In 
all  the  planking  and  stringers  necessary  for 
the  $3,200? 

"A.  I  won't  say  that  he  said  planking  and. 
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stringers— apedfled  those.  He  said  all  the 
work  that  tras  called  for— all  the  work  called 
for  In  that  memorandum  for  $3,200. 

"Q.  Was  anything  said  about  stringers 
and  planking,  except  as  enumerated  in  those 
two  items? 

"A.  Nothing  whatever." 

His  cross-examination  still  further  tended 
to  show  that  he  placed  his  reliance  on  the 
terms  of  the  memorandum. 

Under  these  circumstances,  the  presiding 
Judge,  calling  the  particular  attention  of 
both  parties  to  his  statement  of  their  posi- 
tion, instructed  the  jury  as  follows: 

"Both  of  the  parties  agree,  as  I  under- 
stand it,  that  the  contract  that  was  made 
between  them  on  tliat  day  was  embodied  in 
that  memorandum." 

Construing  the  writing,  he  further  said: 

"Now,  under  that  memorandum,  if  that 
contains  the  contract— and  both  parties  say 
that  it  does— how  much  spruce  lumber  for 
stringers  were  these  pinintlfTs  bound  to  fur- 
nish? They  were  bound  to  furnish  3,609 
feet,  and  no  more.  That  is  what  the  con- 
tract says— 3,609  feet." 

He  further  instructed  the  Jury  that  if  the 
plaintiffs  put  in  any  more  lumber  than  the 
amonnt  named  in  the  memornndum,  and  It 
was  furnished  and  put  into  the  wharf  with 
the  knowledge  and  consent  of  Mr.  Deake, 
then  Mr.  Deake  and  his  co-ndministrator  are 
responsible  for  It,  and  must  pay  a  reason- 
able sum  for  It. 

The  defendants  have  excepted  to  the  entire 
charge  of  the  presiding  Judge,  and  hare 
specified  certain  portions— substantially  those 
above  stated— to  which  they  except  particu- 
larly. Only  so  far  as  they  have  made  their 
exceptions  specific  can  they  be  considered. 
McKown  V.  Powers.  86  Me.  291,  29  AtL 
1079. 

There  seems  to  be  no  ground  for  criticism 
of  the  Judge's  charge  with  reference  to  these 
propositions.  His  assumption  as  to  the 
memorandum  is  borne  out  clearly  by  the 
record  of  the  evidence,  and,  even  if  not  war- 
ranted by  the  testimony  of  Mr.  Deake  on  the 
stand,  it  was  tacitly  acquiesced  in  by  the 
defendants  when  stated,  and  cannot  now  be 
objected  to.  Bradstreet  v.  Bradstreet,  64 
Me.  204;    McKown  v.  Powers,  supra. 

It  being  once  determined  that  the  memo- 
randum contained  the  terms  of  the  contract. 
It  was  the  duty  of  the  presiding  Judge  to 
explain  to  the  Jury  its  legal  effect;  and  this 
he  has  correctly  stated  in  the  second  propo- 
sition above  quoted,  vis.,  that  the  plaintiffs 
were  bound  to  furnish  only  the  amount  of 
lumber  specifically  mentioned  in  the  memo- 
randum. 

It  was  also  correct  to  Instruct  the  Jury 
that  the  defendants  were  liable  to  pay  a 
reasonable  compensation  for  any  additional 
lumber  furnished  with  their  consent 

The  questions  of  fact  properly  left  for  the 
determination  of  the  Jury  were  substantially 
only  two— whether  the  plaintiffs  furnished 
54A.-&4^ 


the  extra  lumber  with  the  knowledge  and 
consent  of  the  defendants,  and  what  was  a 
reasonable  price  for  the  same;  and  there 
was  evidence  bearing  on  these  points  sufil- 
clent  to  warrant  the  verdict  Therefore  the 
motion  for  a  new  trial  cannot  prevail. 
Exceptions  overruled.     Motion  overruled. 


HABRON  V.  DU  BOIS  et  aL 

(Court  of  Chaucery  of  New  Jersey.     May  1, 
1903.) 

MORTOAGES-MORTOAaEB-S  PURCHASE  OF  EQ- 
UITY—PURCHASE OP  FIRST  UORTOAOE— AC- 
COUNTING FOR  RENTS  AND  PROFITS— MAR- 
SHALING ASSETS— RIGHT  OF  JUNIOR  IN- 
CUMBRANCER. 

1.  Neither  the  fact  that  a  second  mortgagee 
advances  mouej;  for  the  purchase  at  sherifTs 
sale  of  the  equity  of  redemption,  causiug  title 
to  be  taken  in  the  name  of  a  third  persou,  who. 
on  receiving  a  deed,  takes  possession,  nor  the 
fact  that  such  mortgagee  purchases  the  first 
mortgage,  under  which  possessiou  is  never  tRk- 
en,  tnking  an  assigument  iu  the  name  of  a 
fourth  i>er8on,  will  entitle  a  junior  incumhrHii- 
cer  to  iin_  accounting  of  the  rents  aad  profits 
to  be  credited  on  either  mortgage;  it  appearing 
that  no  merger  was  inteuded  by  the  parties. 

2.  The  fuct  that  a  second  mortgagee  has  an 
equity  to  require  the  marshaling  of  assets  at 
a  time  when  judgment  creditors  of  the  mort- 
gagor purchased  his  equity  in  the  property  not 
covered  by  the  second  mortgage  will  prevent 
them  from  insisting  that  the  property  which  is 
covered  shall  be  first  applied  to  the  first  mort- 
gage. 

Suit  by  Thomas  Harron  against  Joslah  S. 
Du  Bois  and  others.  Heard  on  bill,  answer, 
and  proofs.    Decree  advised  for  compialnnnt. 

The  bill  In  this  case  Is  filed  by  the  com- 
plainant, Thomas  Harron,  the  assignee  of  a 
mortgage  made  on  February  3,  1890,  by  Jona- 
than T.  Adams  and  wife  to  John  A.  English 
to  secure  the  payment  of  $5,500,  with  inter- 
est, in  three  years  from  date,  upon  a  lot -of 
land  fronting  on  Central  avenue  in  Ocean 
City,  N.  J.,  on  which  Is  located  the  Hotel 
Lafayette,  and  upon  other  vacant  lots  In 
Ocean  City,  located  on  Wesley  avenue  and 
Asbnry  avenue.  The  mortgage  was  record- 
ed on  the  3d  day  of  April,  1800,  In  Cape  May 
county  clerk's  ofilce.  The  defendants  are 
Peter  Gallagher,  who  has  become  the  owner 
of  the  hotel  property  on  Central  avenue  by 
purchase  from  Charles  Nlcholls,  the  sheriff 
of  the  county  of  Cape  May,  at  a  sale  made 
uuder  Judgments  and  executions  conveying 
the  title  whereof  the  mortgagor,  Adams,  was 
seised,  on  the  22d  day  of  August,  1892.  The 
sherilTs  deed  to  Peter  Gallagher  is  dated 
January  26,  1898.  Another  defendant  Is 
Dnniel  Gallagher,  who  holds  a  mortgage  on 
the  liotel  property  for  $2,500.  This  mort- 
gage is  dated  July  23,  1892,  and  recorded  in 
Cape  May  county  clerk's  office  on  the  25tb 
day  of  July,  1892.  Another  defendant  Is 
Josiah  S.  Du  Bois.  He  Is  the  holder  of  the 
equity  of  redemption  in  the  unimproved  lots 
on  Wesley  and  Asbury  avenues,  by  purchase 
from  the  sheriff  of  the  county  of  Cape  May. 
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by  deed  dated  August  24, 1900,  as  appears  by 
the  evidence,  under  a  Judgment  entered  on 
January  14,  1893,  and  levy  and  sale  tberenn- 
der.  The  other  defendants  are  Judgment 
creditors  who  have  not  filed  answers.  The 
defendant  Daniel  Gallagher  admits  the  eq- 
uity and  priority  of  lien  of  the  complainant's 
mortgage,  and  sets  np  his  own  subsequent 
mortgage  on  the  hotel  property;  claiming 
that  as  his  (Daniel  Gallagher's)  mortgage  is 
a  lien  only  on  the  hotel  property,  and  not  on 
the  vacant  lots,  the  complainant,  In  selling 
the  mortgaged  premises  to  make  the  money 
due  him,  must  first  sell  the  vacant  lots,  and 
apply  the  proceeds  in  satisfaction  of  the  com- 
plainant's mortgage,  so  far  as  they  will  go, 
and  sell  the  hotel  property  last,  to  make  any 
residue  remalnhig  unpaid  to  the  complainant. 
The  defendant  Josiah  S.  Du  Bols  also  admits 
the  complainant's  mortgage,  and  Its  assign- 
ment to  him.  The  defendant  Da  Bois  con- 
tends that  the  conveyance  of  the  hotel  by 
Sheriff  Nlcholls  to  Peter  Gallagher  was  In 
fact  made  in  trust  for  Daniel  Gallagher,  who 
was  the  real  purchaser,  and  that  the  assign- 
ment of  the  mortgage  presently  in  suit  to  the 
complainant  was  likewise  in  trust  for  Daniel 
Gallagher;  that  the  latter,  as  mortgagee  in 
possession  of  the  mortgaged  premises,  has 
received  rents  for  which  he  should  be  char- 
ged on  an  account,  as  against  the  amount 
due  on  the  complainant's  mortgage.  This 
cause  came  to  a  hearing  on  these  pleadings. 

S.  D.  Bergen  and  M.  V.  Bergen,  for  com- 
plainant. F.  Morse  Archer  and  D.  J.  Pan- 
coast,  for  defendant  Josiah  S.  Da  Bols. 

GREIT,  V.  0.  (after  stating  the  facts). 
There  are  but  two  questions  in  dispute  be- 
tween the  parties.  The  defendant  Da  Bols 
Insists  that  there  shoald  be  an  accounting 
for  the  rents  and  profits  of  the  hotel  prop- 
erty from  January  26,  1893,  when  Peter  Gal- 
lagher bought  It  from  the  sheriff,  and  a 
charging  of  the  amount  of  such  accounting 
against  the  complainant's  mortgage.  Sec- 
-ondly,  the  defendant  Du  Bois  contends  that, 
In  ordering  the  sale  of  the  mortgaged  prem- 
ises, the  hotel  property  owned  by  the  de- 
fendant Peter  Gallagher  should  be  first  sold, 
and  the  vacant  lots  owned  by  the  defendant 
Du  Bois  should  be  secondly  sold. 

The  Incidents  upon  which  the  defendant 
Da  Bois  bases  his  claim  for  an  accounting 
Against  the  complainant's  mortgage  are  as 
follows:  In  July,  1892,  Jonathan  T.  Adams 
appears  to  have  been  the  owner  of  the  hotel 
property,  and  also  of  the  vacant  lots.  A 
number  of  Adams'  creditors  had  recovered 
Judgments  against  him.  On  July  23,  1892, 
Daniel  Gallagher  purchased  all  of  the  Judg- 
ments then  outstanding  against  Adams,  and 
caused  them  to  be  assigned  to  Peter  Gal- 
lagher. On  the  same  date  he  received  from 
Adams  and  wife  a  mortgage  on  the  hotel 
property  for  the  snm  of  (2,500.  On  the  28th 
day  of  January,  1802,  the  hotel  property  was. 


under  Judgments  against  Adams,  sold  by  the 
sheriff  to  Peter  Gallagher,  by  deed  dated 
January  26,  1892.  In  Febroaty,  1893,  aa 
Peter's  tenant  or  appointee  ando:  tbe  Bber 
UCs  deed,  Daniel  Gallagher  went  into  posses 
sion  of  the  hotel.  The  effect  of  tbe  conyey- 
andng  at  this  time  was  that  Peter  Gallagher 
was  the  holder  of  the  equity  of  redemption 
under  the  sheriff's  deed,  with  bis  tenant  <u 
appobitee,  Daniel  Gallagher,  in  possession  of 
the  premises.  John  A.  English  was  the 
holder  of  the  first  mortgage  ;since  assigned 
to  the  complainant,  and  now  in  process  of 
foreclosure  in  this  salt),  and  Daniel  Gal- 
lagher was  the  holdw  of  the  second  mort- 
gage, wbich  was  a  lien  only  on  the  hotel 
property.  It  will  be  noted  that  no  posses- 
sion of  the  hotel  was  taken  onder  or  by  vlr^ 
tue  of  the  complainant's  mortgage,  now 
sought  to  be  charged  with  rents  and  profits. 
On  the  contrary,  at  the  time  Peter  Gallagher, 
by  his  appointee,  Daniel  Gallagher,  took  pos- 
session of  the  hotel  property,  the  complain- 
ant's mortgage  was  held  by  John  A.  English, 
who  did  not  assign  1%  to  the  complainant  un- 
til the  24th  day  of  April,  1803.  There  was 
no  merger  of  the  equity  of  redemption  with 
the  first  mortgage  title,  because  the  equity 
was  held  by  Peter  Gallagher,  and  that  mort- 
gage was  held  by  John  A.  English.  There 
was  no  merger  of  the  equity  of  redemption 
with  the  second  mortgage  of  Daniel  Galla- 
gher, because  the  title  to  the  equity  was, 
as  above  stated,  held  by  Peter  Gallagher, 
while  the  second  mortgage  was  held  by 
Daniel  Gallagher.  It  was  obviously  tbe  in- 
tention of  all  the  parties  that  the  eqnity  of  re- 
demption should  stand  separate  and  apart 
from  the  mortgage  title  under  either  mort- 
gage. It  did  not  matter,  if  it  were  in  fact 
true,  that  Daniel  Gallagher,  the  second  mort- 
gagee, did  advance  his  own  money  to  enable 
the  purchase  of  the  eqnity  of  redemption  by 
Peter  to  be  made  under  the  sherifTs  deed. 
Daniel  had  a  right  to  purchase  tbe  equity  of 
redemption,  and  to  preserve  and  protect  it 
from  merging  with  his  mortgage  title.  He 
owed  no  duty  to  Adams,  the  mortgagor,  or 
to  the  defendant  Da  Bols,  or  to  anybody  else, 
which  obligated  him  to  deal  with  that  title 
in  such  a  manner  that  a  merger  should  be 
effected.  The  equity  of  Adams,  the  mort- 
gagor debtor,  who  continued  to  hold  title  to 
the  vacant  lots,  now  held  by  Du  Bols,  gave 
him  no  right  to  require  Daniel  Gallagher,  If 
he  did  purchase  the  eqnity  of  the  hotel  prop- 
erty, to  merge  it  with  his  mortgage  for 
Adams'  benefit,  as  owner  of  the  vacant  lota. 
As  against  Adams,  and  against  all  those 
claiming  under  him,  of  whom  the  defendant 
Du  Bols  is  one,  Peter  Gallagher's  title  and 
entry  under  the  sherilTs  deed  was  and  is  con- 
trolling and  superior.  There  was  no  entry 
Into  possession  under  tbe  complainant's  mort- 
gage, now  sought  to  be  charged  with  the 
rents  and  profits,  and  no  entry  into  posaesBlon 
under  Daniel  Gallagher's  mortgage.  The  en- 
try  and   taking  possession  was   under   the 
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flberlff's  deed  to  Peter  Gallagher.  TTnder 
that  deed,  the  rents,  issues,  and  profits  of  the 
premises  were  rightfuUy  collectible  by  the 
purchaser,  as  holder  of  the  equity  of  redemp- 
tion. The  possession  having  been  taken  un- 
der tie  sheriff's  conveyance  of  the  equity  of 
redemption,  the  rents  and  profits  cannot  be 
charged  against  either  mortgage,  by  whom- 
soever held. 

If  it  were  true  that  the  complainant's  mort- 
gage was  in  fact  purchased  by  Daniel  Gal- 
lagher's money,  and  put  In  the  complainant's 
name  for  the  pro.tectlon  of  Daniel's  interests 
in  the  property,  there  was  neither  illegality 
nor  inequity  in  the  transaction.  While  the 
first  mortgage  was  held  by  English,  he  had 
the  right  to  foreclose  it,  to  collect  the  full 
amount  of  principal  and  interest  due  thereon, 
and  to  require  the  application  of  all  the  mort- 
gaged premises  to  its  payment  He  tfaa  in  no 
way  chargeable  with  the  rents  and  profits.  At 
the  time  of  the  assignment  of  the  first  mort- 
gage to  the  complainant,  possession  of  the 
hotel  property  was  rightfully  In  Peter  Gal- 
lagher under  the  sheriff's  deed.  When  that 
mortgage  was  purchased  from  English, 
whether  it  was  by  the  complainant,  or  by 
Daniel  Gallagher,  the  purchaser  took  English's 
place,  and  thus  became  entitled  to  apply  all 
of  the  mortgaged  premises  to  the  payment  of 
principal  and  interest  of  the  mortgaged  debt, 
without  being  surcharged  with  any  rents  and 
profits  of  the  hotel  property,  because  no  pos- 
session of  that  property  was  taken  or  held 
under  that  first  mortgage.  There  is  no  aspect 
of  this  case  which  entitles  the  defendant  Du 
Bois  to  have  an  account  taken  of  the  rents 
and  profits  of  the  hotel  property,  and  to  have 
them  charged,  as  is  sought  by  his  answer, 
against  the  amount  due  on  the  complainant's 
mortgage. 

As  to  the  claim  of  the  defendant  Du  Bols 
that  the  hotel  property  should  be  first  sold, 
and  applied  to  the  satisfaction  of  the  complain- 
ant's mortgage,  and  the  vacant  lots  should  be 
last  sold,  the  pertinent  facts  are  as  follows: 
The  complainant's  mortgage  was  recorded  on 
April  3,  1880.  It  covers  both  the  hotel  prop- 
erty and  the  vacant  lots.  The  mortgage  to 
Daniel  Gallagher  was  made  July  23,  1892,  was 
recorded  July  25,  1892,  and  covered  only  the 
hotel  property.  When  Daniel  took  his  mort- 
gage on  the  hotel  property,  he  acquired  an 
equity,  as  against  the  mortgagor,  which  en- 
titled him  to  have  the  assets  marshaled,  and 
the  values  in  that  portion  of  the  mortgaged 
inremises  on  which  he  had  no  lien  (the  vacant 
lots)  to  be  first  applied  to  the  satisfaction  of 
the  complainant's  mortgage,  which  covered 
botb  properties;  the  other  lot  (the  hotel  prop- 
erty) responding  only  for  the  residue  remain- 
ing thereafter  unpaid  on  the  complainant's 
mortgage.  This  equity  of  the  junior  creditor 
having  a  lien  on  only  one  of  two  funds  be- 
came fixed,  as  against  the  mortgagor,  at  the 
time  the  second  mortgage  was  taken,  and,  by 
the  record  of  that  mortgage,  was  notified  to 
all  subsequent  Judgment  creditors  of  the  mort- 


gagor. Such  judgment  creditors,  by  their 
judgments  and  levies,  take  the  property  of 
their  debtor  as  he  held  it,  and  nothing  more. 
Herbert  v.  Mechanics'  Building  Ass'n,  17  N. 
J.  Eq.  600,  90  Am.  Dec.  601.  (Court  of  Ap> 
peals.)  In  the  present  case  the  defendant  Du 
Bols  acquired  the  vacant  lots  by  purchase 
from  the  sheriff  under  the  judgment  which  he 
recovered  and  entered  on  January  14,  1893, 
about  six  months  after  the  defendant  Daniel 
Gallagher  had,  by  recording  his  mortgage, 
established  his  equity.  Du  Bols  therefore  took 
title  to  the  vacant  lota,  with  notice  of  and 
subject  to  Daniel  Gallagher's  right,  as  second 
mortgagee  only  in  the  hotel  property,  to  have 
the  vacant  lots  on  which  he  had  no  lien  first 
applied  to  pay  the  complainant's  mortgage, 
which  was  a  charge  on  both  properties.  To 
order  the  hotel  property  to  be  first  applied 
would  be  a  manifest  injustice,  for  it  would 
change  the  relations  which  the  parties  have 
themselves  fixed,  acting  with  full  notice.  The 
defendant  Du  Bols,  as  purchaser  at  the  ju- 
dicial sale,  took  the  vacant  lots  burdened  with 
the  then  existing  charges,  and  has  no  status 
which  enables  him  to  escape  by  shifting  them 
to  other  property  in  which  he  has  no  interest 
BLrueger  v.  Ferry,  41  N.  J.  Eq.  432,  6  Atl. 
452,  affirmed  on  appeal  in  Ferry  v.  Krueger, 
48  N.  J.  Eq.  295,  14  Atl.  811. 

Neither  of  the  contentions  advanced  in  be- 
half of  the  defendant  Du  Bols  can  be  sus- 
tained. 

I  will  advise  a  decree  for  the  complainant 
without  charging  him  with  any  rents  and 
profits,  and  for  a  sale  of  the  mortgaged  prem- 
ises; the  vacant  lots  owned  by  the  defendant 
Du  Bols  to  be  first  sold  to  pay  the  amount  due 
on  the  complainant's  mortgage. 


BOON  et  aL  V.  PADGETT  et  aL 

(Court  of  Chancery  of  New  Jersey.     April  29, 

1903.) 

MORTOAQB  FORECLOSURE-INTERVENTION  AS 
PARTY  DEFENDANT— PROPRIETY 
OF  ALLOWANCE. 
1.  An   administrator  with   the   will   annexed, 
whose  rights  have  not  been  established  by  any 
judgment  or  decree,  cnnnot  be  admitted  as  a 
defendant   in    a   foreclosure   suit  to   deny   the 
validity  of  the  mortgage,  as  having  been  creat- 
ed under  a  mirtakea  and  nnlawful  exercise  of 
a  power  given  by  the  will,  but  his  remedy  is  to 
file  his  own  bill  of  complaint 

Suit  by  Sallle  B.  Boon  and  others  against 
Ebenezer  Padgett  and  otbers,  In  which  the 
Cumberland  Trust  Company,  as  administra- 
tor with  the  will  annexed  of  Elmer  Blddle, 
deceased,  seeks  to  be  admitted  as  a  defend- 
ant   Order  to  show  cause  dismissed. 

Walter  H.  Bacon,  for  petitioner.  3.  W. 
Acton,  for  defendants. 

GREY,  V.  C.  (orally).  The  present  applica- 
tion is  made  by  the  Cumberiand  Trust  Com- 
pany, administrator  with  the  will  annteed 
of  Mmer  Blddle,  deceased,  to  be  admitted  as 
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a  defendant  in  tbat  capacity  In  this  foreclo- 
sure suit.  Tbe  petitioner  seeks  to  deny  the 
validity  of  tiie  compiainants'  mortgage,  on 
tlie  ground  tliat  it  was  created  under  a  mis- 
tal^en  and  unlaivful  exercise  of  a  power  giv- 
en by  Elmer  Biddle's  will.  Tlie  petitioner  is 
not  now  a  party  defendant,  as  administrator 
with  the  will  annexed  of  Elmer  Blddle.  No 
decree  can.  In  the  present  condition  of  the 
pleadings,  be  made  against  the  petitioner,  af- 
fecting its  rights  as  such  administrator.  The 
questions  it  seeks  to  litigate  arose  anteced- 
ently to  the  making  of  the  mortgage  now  In 
suit,  and  set  up  a  title  hostile  to  that  mort- 
gage. The  rights  of  the  petitioner  have  not 
yet  been  established  by  any  Judgment  or  de- 
cree. A  defense  to  a  foreclosure  of  a  mort- 
gage, which  mortgage  was  admittedly  made 
subsequently  to  the  happening  of  the  circum- 
stances on  which  the  petitioner  bases  its  eq- 
uity, is  not  the  proper  method  in  which  to 
assert  that  equity.  The  petitioner  claims 
tbat  its  right  is  superior  to  tbat  of  the  com- 
plainants In  the  present  foreclosure  suit.  Its 
proper  mode  of  procedure  is,  to  file  its  own 
bill  of  complaint,  setting  up  its  alleged  eq- 
uity, and  making  defendants  those  who  ad- 
versely claim  the  property,  or  liens  upon  it. 
In  such  a  suit  the  petitioner  may  pray  for 
such  relief  as  may  be  applicable  to  the  eq- 
uities which  it  may  establish. 

The  present  application  to  admit  the  peti- 
tioner as  a  party  defendant  to  litigate  the! 
matters  recited,  in  this  foreclosure  suit,  must 
be  denied.  I  will  make  an  order  dismissing 
the  rule  to  show  cause,  with  costs. 


ENGLISH  T.  WAKBEN  et  at 

(Court  of  Chancery  of  New  Jersey.    April  20, 
1903.) 

MECHANICS'    LlENa-FILINO    CONTRACT    AND 

SPECIFICATIONS— STOP  NOTICES— PRADD 

—INTERPLBADBR— COSTS. 

1.  Filing  of  the  specificatious  is  essential  un- 
der Meohauic's  Lien  Law  (Bevision  1808,  p. 
538)  §  2,  providiog  that  a  building  shall  be  li- 
able only  to  the  contractor,  provided  the  con- 
tract, together  with  the  specifications  accom- 
panying It,  be  filod. 

2.  Under  Mech.nnic's  Lien  Law  (Bevlsion 
1898,  p.  538>  i  2,  providing  that  a  buildinR 
shall  be  liable  only  to  the  contractor,  provided 
the  contract,  together  with  the  specifications 
accompaD}iuK  it,  be  filed,  and  section  3.  giving 
the  remedy  by  stop  notices  to  materialmen  who 
have  furnished  materials  used  in  the  erection  of 
"such  house,"  the  remedy  by  stop  notices  is 
limited  to  houses  where  the  contract  and  specif- 
ications have  been  filed. 

3.  A  contractor  for  a  building,  who  signed 
an  order  directing  the  owner  to  pay  to  the 
materialman  who  had  served  the  first  stop  no- 
tice the  amount  due  to  him  from  the  contract- 
or, was  not  induced  to  do  so  by  fraud  because 
not  toid  of  the  defect  in  filing  of  the  contract, 
whereby  the  stop  notifcs  were  ineffectual,  be 
having,  after  beins  reminded  that  the  material- 
man was  first  in  priority,  and  having  said  that 
he  desired  him  to  be  paid  in  full,  been  told 
that  there  was  doubt  about  his  being  paid  in 


full  under  the  stop  notice,  and  that  the  object 
of  his  signing  the  order  was  to  make  the  pay- 
ment certain. 

4.  The  owner  of  a  building  who  files  an  inter" 
pleader  against  materialmen  to  determine  the 
distribution  of  the  sum  due  the  contractor,  is 
not  entitled  to  costs,  having  claimed  such  snin 
was  considerably  less  than  that  the  court  found 
to  be  due. 

Bill  of  Interpleader  by  Bicbard  English 
against  James  Warren  and  others.  Heard 
on  bill,  answer,  and  proofa 

Charles  L.  Corbin,  for  complainant.  iSr. 
Fielder,  for  defendants  Warren  and  Dodge. 
Bliss  &  Co.  Pet^r  Bentley,  for  defendant 
James  F.  Stewart  Oo.  Mr.  Hud^teth,  for 
defendants  Bossert  &  Son  and  Jacob  Ringk 
&  Son.  John  S.  McMaster,  for  defendants 
Wood  &  Menagh. 

PITNEY,  V.  C.  This  is  an  Interpleadet 
suit.  The  complainant,  as  owner  of  30} 
Montgomery  street,  Jersey  City,  entered  into 
a  contract  in  writing  with  James  Warren  for 
the  erection  of  a  building  thereon  to  cost 
(7,100.  The  contract,  as  usual,  referred  to 
specifications,  and  that  they  were  annexed. 
The  contract  only,  without  the  specifications, 
was  filed.  Warren  proceeded  with  tbe  erec- 
tion of  the  building,  and  received  on  account 
of  the  contract  price  $4,000,  then  abandoned 
it,  and  it  was  finished  by  thei  complainant  un- 
der a  provision  in  the  contract  Five  parties 
defendants  herein  served  stop  notices  on  tbe 
complainant  in  the  following  order:  Dodge 
&  Bliss,  J.  F.  Stewart  Company,  Jacob  Rin- 
gle,  Wood  &  Menagh,  and  Bossert  A  Son. 
These  notices  were  all  served  under  the  third 
section  of  tbe  Mechanic's  Lien  Law  (Revision 
1898,  p.  S38),  all  parties  supposing  that  the 
contract  had  been  filed  In  such  manner  as 
to  satisfy  the  second  section  of  that  act.  No 
action  was  taken  to  enforce  eith»  of  those 
claims  until  the  expiration  of  the  time  lim- 
ited for  filing  lien  claims  under  the  first  and 
sixteenth  sections  of  the  act.  On  tbe  29tb 
of  August  1902,  some  of  the  lien  claimants 
and  the  defendant  Warren  met  at  tbe  oflBce 
of  Corbin  &  Corbin,  the  counsel  of  tbe  com- 
plainant, and  there  a  statement  was  made 
up  of  the  amount  due  each  of  the  daimants, 
and  the  date  of  the  service  of  their  several 
stop  notices,  and  under  that  statement  was 
written  and  signed  by  Warren  the  following 
memorandum:  "Above  five  Items  of  claims 
are  correct,  and  I  authorize  Richard  English 
to  pay  the  same  pro  rata  out  of  the  funds 
In  his  hands  as  the  same  may  be  fonnd  due 
to  me.  Dated  August  28th,  1902.  [Signed] 
James  Warren."  The  amount  due  from  com- 
plainant to  Warren  was  not  at  that  or  any 
time  agreed  upon,  but  was  fixed  by  the  court 
at  the  bearing,  and  after  litigation,  at  the 
sum  of  $2,030.2&— considerably  more  than 
complainant  admitted,  and  enough  to  pay 
about  60  cents  on  the  dollar  to  the  creditors. 

Tbe  case  so  far  stated  presents  the  sim- 
ple question  whether  the  contract  was  filed 
In  such  manner  as  to  satisfy  the  tex-ms  of 
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tbe  second  section  of  the  lien  act  The  sec- 
tlon  provides  that  the  building  and  land 
shall  be  liable  only  to  the  contractor,  pro- 
vided the  contract  or  a  duplicate  or  copy,  to- 
gether with  the  speclflcations  accompanying 
tbe  same,  be  filed,  etc.  This  provision  for 
filing  the  specifications  found  its  way  into 
our  system  of  legislation  by  the  act  of  March 
14,  1895  (P.  L.  p.  313),  and  was  Intended  to 
clear  tip  the  confusion  In  the  law  arising  out 
of  the  old  statute,  which  did  not  expressly 
include  the  specifications,  and  which  is  re- 
viewed by  .Tustice  Collins  In  Murphey-Hardy 
Lumber  Company  t.  Nicholas,  66  N.  J.  Law, 
414,  49  Atl.  .447.  Probably  the  immediate 
occasion  of  the  amendment  was  the  opinion 
of  this  court  in  Freedman  ▼.  Sandl^nop,  53 
N.  J.  Eq.  243,  31  AtL  232.  Be  that  as  It 
may,  I  am  clearly  of  tbe  opinion  that  the  stat- 
ute is  peremptory,  and  that  the  failure  to 
file  the  specifications  left  the  land  and  build- 
ing subject  to  the  filing  of  lien  claims  under 
the  first  and  sixteenth  sections  of  that  act 
Such  seems  to  have  been  the  opinion  of  Vice 
Chancellor  Grey  In  Weaver  v.  Atl.  Roofing 
Company,  57  N.  J.  E<i.  647,  40  Atl.  858.  The 
same  opinion  establishes  the  necessary  corol- 
lary to  this  result,  namely,  that  the  stop  no- 
tices served  under  the  tliird  section  of  the 
act  are  valueless.  That  section  gives  the 
remedy  by  stop  notices  only  to  materialmen 
(and  all  of  the  defendants  herein  are  mate- 
rialmen) "which  may  have  furnished  mate- 
rials used  in  the  erection  of  such  house  or 
other  building."  The  word  "such"  confines 
the  section  to  buildings  which  are  protected 
from  the  imposition  of  the  ordinary  lien 
claim  by  reason  of  the  owner  having  com- 
plied with  the  terms  of  the  section  which  im- 
mediately precedes  it,  and  that  Is  tbe  second 
section.  This  result  subjects  the  fund  in  the 
linnds  of  the  complainant  to  the  operation  of 
the  pro  rata  assignment  of  August  28,  1902, 
with  a  single  exception,  next  to  be  consid- 
ered. 

The  defendants  Dodge,  Bliss  &  Co.  claim 
the  right  to  be  paid  in  full  by  virtue  of  two 
writings  signed  by  said  Warren,  one  dated 
April  23,  1902.  and  the  other  dated  August 
28,  1002,  which  latter  Is  the  day  before  the 
date  of  the  assignment  above  set  forth.  That 
of  the  23d  of  April  Is  In  the  shape  of  an 
affidavit  The  part  of  which  that  is  relied 
upon  is  as  follows:  "That  deponent  Is  still 
Indebted  to  said  Dodge  &  Bliss  Company  in 
the  said  sum  of  seven  hundred  and  flfty-two 
dollara  and  nineteen  cents  ($7.12.19)  for  said 
material,  and  is  willing  that  said  Richard  Eng- 
lish sbould  pay  tbe  said  sum  to  Dodge  &  Bliss 
Company  out  of  tbe  money  dae  from  said 
Richard  English  to  deponent  under  said  con- 
tract. The  one  dated  August  28.  1902,  is  a 
formal  order  addressed  to  the  complainant  ask- 
ing blm  to  pay  to  Dodge,  Bliss  &  Co.  the  sum 
of  $752.19,  the  amount  due  from  Warren  to 
them  for  material  fumished  for  the  construc- 
tion of  the  building  in  question,  and  to  charge 
the   same  to  tbe  money  due  from   English 


to  Warren  on  account  of  the  contract  iu  ques- 
tion. Tbe  serious  question  In  the  case  is  as 
to  tbe  efficiency  of  those  writings,  or  one  ot 
them,  to  give  Dodge,  Bliss  &  Co.  a  preference 
over  the  other  creditors.  I  will  consider  tlie 
order  dated  August  28,  1902,  first,  because,  if 
that  is  valid  and  effectual,  it  disposes  of  the 
question.  Although  it  bears  the  same  date 
with  the  paper  signed  by  Warren  dlreciing 
English  to  pay  the  balance  due  him  to  the 
materialmen  pro  rata.  It  was,  in  point  Of  fact, 
executed  the  day  before  that  paper;  and  the 
assignment  to  all  the  creditors,  though  dated 
the  28th  of  August,  was  actually  signed  on 
the  29th.  The  fact  is  that  counsel  for  Dodge, 
Bliss  &  CSo.  represented  the  only  one  of  the 
creditors  who  appears  to  have  discovered  the 
defect  in  the  filing  of  the  contract,  aud  on  the 
28th  of  August  they  prepared  the  order  of 
tnat  date,  and  handed  It  to  Mr.  Gilson,  the 
collecting  agent  of  Dodge,  Bliss  &  Oo.,  with 
instructions  to  procure  the  signature  of  Mr. 
Warren  thereto.  This  Mr.  Gilson  succeeded 
in  doing,  and  on  tbe  morning  of  the  29th, 
prior  to  the  meeting  of  the  creditors  and  the 
signature  by  Mr.  Warren  of  the  other  paper, 
It  was  served  on  Mr.  English;  and  when  the 
creditors  met  on  that  day  in  the  office  of 
Messrs.  Oorhin  A  Corbin  there  Is  evidence  tend- 
ing to  prove  that  It  was  stated  to  the  credlrors 
by  Mr.  Corbin  that  such  an  order  In  question 
had  been  served  on  Mr.  English.  It  would 
further  appear  that  the  several  creditors  other 
than  Dodge,  Bliss  &  Co.  then  for  the  first 
time  became  aware  of  the  defect  in  the  filing 
of  the  contract,  and  the  disposition  which  Mr. 
Warren  proposed  to  make  of  the  amount  due 
him  from  English  on  the  contract.  The  objec- 
tion made  by  those  creditors  to  the  order  of 
August  28th  Is  that  It  was  procured  from 
Warren  by  a  fraud  practiced  on  him  by  Gil- 
son, the  agent  of  Dodge,  Bliss  &  Co.  Warren 
and  Gilson  were  examined  and  cross-examined 
at  great  length,  and  the  net  result  of  such  ex  • 
amlnatlon,  I  think,  may  be  fairly  stated  as 
follows:  Warren  was  aware,  at  the  time  tbe 
order  was  presented  to  him,  that  Dodge,  Bliss 
&  Co.  and  the  other  creditors  had  served  upon 
English  stop  notices,  and  he  was  also  aware 
that  under  ordinary  circumstances  the 
amounts  claimed  In  those  stop  notices  would 
be  paid  In  the  order  of  the  date  of  their  sev- 
eral services,  and  be  was  also  aware  that 
Dodge,  Bliss  &  Co.  were  first  with  their  stop 
notice,  and  under  ordinary  circumstances 
^\ould  be  first  paid.  Being  in  that  frame  of 
mind,  he  was  waited  upon  by  Mr.  Gilson,  who 
presented  the  order,  and  asked  him  If  he 
would  sign  it  and  reminded  him  that  Dodge, 
Bliss  &  Cb.  were  the  first  in  order  of  priority, 
and  asked  him  if  he  wished  them  to  get  their 
pay  In  full.  Mr.  Warren  answered  that  he 
did.  Thereupon  Mr.  Gilson  said  that  tbere 
was  some  doubt  about  their  being  paid  the 
amount  due  them  In  full  under  their  stop 
notice,  and  that  the  object  of  the  signature  to 
the  order  by  him  was  to  render  payment  of 
tlmt  certain.    Warren  then  signed  the  order 
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YOluntaiily,  knowing  that  It  would  have  tbe 
effect  of  aiding  Dodge,  Bliss  &  Oo.  in  being 
first  paid,  if  tbe  stop  notice  wliich  they  had 
already  given  was  insufficient  for  that  pur- 
pose. It  Is  inferable  from  his  evidence  that 
be  was  not  aware  of  tbe  defect  in  tbe  filing 
of  the  contract,  and  yet  there  is  one  piece  of 
evidence  which  indicates  that  on  tbe  very  same 
day  be  had  In  some  manner  given  Messrs. 
Oorbin  &  Corbin,  or  one  of  their  firm,  the 
idea  that  be  desb^d  to  have  the  money  due 
him  on  the  English  contract  divided  pro  rata 
among  tbe  claimants  thereto,  for  what  la 
termed  tbe  "assignment  pro  rata"  Is  in  tbe 
handwriting  of  Mr.  Charles  L.  Corbln,  and  la 
dated,  as  I  think,  plainly,  tbe  28tb  of  August; 
and,  while  Mr.  Corbln  was  not  called  as  a 
witness,  I  think  It  is  safe  to  infer  that  when 
he  prepared  and  dated  that  short  assigrnment 
be  had  reason  to  believe  that  Warren  would 
willingly  sign  it.  Be  that  as  it  may,  I  am 
unable  to  perceive  any  fraud  practiced  upon 
'Warren  by  Gllson  in  tbe  procuration  of  the 
signature  to  that  order. 

I  come  to  this  conclusion  with  regret,  be- 
cause, as  I  have  bad  occasion,  in  common 
with  some  of  my  brother  vice  chancellors, 
heretofore  to  state  on  more  than  one  occasion 
In  connection  with  the  operation  of  the  pres- 
ent remedy  under  tbe  third  section  of  tbe 
mechanic's  lien  law,  which  gives  to  material- 
men priority  over  tbe  fund  In  the  order  In 
which  they  are  fortunate  enough  to  be  able  to 
serve  their  stop  notices,  I  think  it  is  most  In- 
equitable In  Its  operation,  and  I  would  be 
glad  to  see  this  fund  divided  pro  rata  among 
all  tbe  lien  claimants.  But  tbe  law  Is  very 
clear  that  at  tbe  moment  tbe  order  here  in 
question  was  signed  tbe  fund  was  subject  to 
tbe  dtsposition  of  Mr.  Warren,  and  he  signed 
the  order  without  any  false  representations 
made  to  him.  It  was  duly  presented  to  Mr. 
English,  and  tbe  result  was  that  it  worked,  in 
equity,  an  assignment  of  that  much  of  tbe 
amount  due  Warren  to  Dodge,  Bliss  &  Co., 
and  I  am  obliged  to  so  find,  and  to  advise  a 
decree  accordingly.  Dodge,  Bliss  &  Co.  must, 
then,  be  first  paid  out  of  tbe  fund,  and  the 
balance  must  be  divided  pro  rata  among  the 
other  four  claimants. 

With  regard  to  the  costs,  tbe  complainant  is 
not  entitled  to  costs  out  of  the  fund,  for  tbe 
simple  reason  that  in  his  bill  be  distinctly 
and  clearly  claimed  that  tbe  amount  due  from 
him  to  Warren,  which  he  was  ready  and 
willing  to  pay  into  court  and  be  discliarged, 
was  considerably  less  than  tbe  amount  which 
tbe  court,  upon  a  careful  consideration  of 
the  evidence,  found  to  be  due;  In  other  words, 
the  issue  weis  Joined  between  the  complainant 
and  tbe  assignees  of  Warren  as  to  the  amount 
due,  and  tbe  complainant  was  beaten  on  tbat 
Issue. 

In  r^ard  to  tbe  defendants,  I  think,  as  at 
present  advised,  tbe  best  adjustment  of  the 
matter  of  costs  and  interest  is  to  allow  tbe 
fund  to  be  divided  as  above  stated,  without 
Interest  or  costs  allowed  to  either  party. 


WOLFINOBB  T.  McFASLAND  et  at 

(Court  of  Chancery  of  New  Jersey.    April  20. 
19U3.) 

SPZCmc    PERFORMANCE— SUPFTCIBNCT    OF 
CONTRACT— EVIDKNCB—ESTOPPBL. 

1.  Where  all  the  proof  leaves  it  iu  donbt 
whether  au  alleged  agreement  to  cuavey  lands 
was  an  obiigatoiy  contract,  or  a  declaration  of 
a  purpose  to  confer  a  benefit,  specific  perform- 
ance trill  not  be  decreed. 

2.  All  tbe  terms  of  tbe  alleged  parol  contract 
must,  in  cases  where  specific  performance  is 
sought,  l>e  proven  Iiy  the  complamant  with  def- 
inite certainty,  or  it  will  be  refused. 

S.  Tbe  complainant  claimed  to  have  a  parol 
contract  whereby  a  decedent  bad  agreed  to  con- 
vey to  him  certain  lands  used  for  a  foundry. 
Tbe  decedent  devised  those  lands  in  fee  to  his 
widow,  who  had  no  notice  of  the  complainant's 
parol  contract.  The  complainant  persuaded  the 
widow  to  continue  tbe  foundry  business  oa  tbe 
lands  in  question,  as  owner  thereof,  to  employ 
him  as  manager  of  tbe  business  for  a  long 
term,  and  to  spend  money  in  its  conduct,  with- 
ont  disclosing  to  her  that  he  bad  any  parol 
coatract  for  the  conveyance  of  tbe  lands  to  him. 
Held,  the  conduct  of  the  complainant,  above 
recited,  estops  him  from  afterwards  asserting 
his  parol  contract  against  tbe  widow. 

(Syllabus  by  the  Court.) 

Bill  by  Irwin  P.  Wolflnger  against  Don 
McKarland  and  others.    Bill  dismissed. 

Xhe  bill  of  complaint  In  this  cause  Is  filed 
by  Irwin  P.  Wolflnger  to  enforce  the  specific 
performance  of  a  contract  which  It  la  alleged 
one  WlUlAm  McFarland  made  in  hia  lifetime 
with  the  complainant,  to  convey  a  foundry 
property  and  its  equipment,  situate  in  Tren- 
ton, N.  J.,  to  tbe  complainant,  together  with 
an  accounting  for  the  profits  of  the  foundry 
business  since  the  death  of  McFarland.  Tbe 
defendants  are  tbe  widow  of  McFarland,  who 
Is  executrix  and  sole  devisee  In  bis  wUl,  the 
next  of  kin  and  heirs  of  McFarland,  and  also 
Ellis  R.  Meeker,  a  lessee,  who  since  the  death 
of  McFarland  has  received  a  lease  of  tbe 
premises  In  question. 

Xhe  bill  alleges  that  in  1886  McFarland 
was  carrying  on  tbe  foundry  business,  and 
had  tbe  complainant  in  his  employ  as  a  mold- 
er,  paying  him  as  wages  $15  per  week,  and 
that  McFarland  then  agreed  with  the  com- 
plainant that,  if  the  latter  would  remain  In 
his  employ,  he  "would  pay  to  the  complain- 
ant the  wages  he  was  then  receiving,  and 
would  increase  them  from  time  to  time  as  he 
might  be  able,  and  at  his  death  would  give 
his  foundry  business,  with  all  tools,  machin- 
ery, appliances,  appurtenances,  and  every- 
thing belonging  thereto  or  used  in  connection 
therewith,  to  tbe  complainant,  absolutely." 
Xhe  bill  alleges  that  afterwards  McFarland 
moved  bis  foundry  to  another  site,  at  the  cor- 
ner of  Breunig  avenue  and  Mead  streets  (de- 
scribed by  metes  and  bounds  in  the  bill),  and 
that  the  agreement  between  the  complainant 
and  McFarland  was  renewed— that.  In  con- 
sideration that  the  complainant  would  serve 
tbe  best  Interest  of  McFarland  in  the  foundry 
business  as  long  as  he  should  live,  be  (Mc- 
Farland) would  convey  to  the  oomplainant 
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the  Brennlg  aTcnue  and  Mead  street  foundry 
lot,  and  its  equipment,  in  addition  to  any 
other  compensation  wtiich  he  might  receive. 
The  bill  alleges  performance  by  the  complain- 
ant of  his  part  of  hla  contract.    The  bill  ad- 
mits that  the  complainant  received  from  Mc- 
Farland  constantly  increasing  compensation 
as  wages  for  hla  services;    that  in  1886  it 
was  $16  per  week,  in  1887  |18  per  week,  in 
1889  $aO  per  week,   and  from   1898  to  the 
time  of  McFarland's  death,  on  December  23, 
1900^  at  the  rate  of  $25  per  week.    The  bill 
farther  alleges  that  in  August,  1899,  McFar- 
land  executed  a  will  devising  the  foundry 
property  and  its  equipment  to  the  complain- 
ant "in  recognition  of  bis  faithful  services  in 
the  past  and  care  for  my  interest."    On  De- 
cember 8,  1900,  McFarland  executed  his  last 
will,  and  the  bill  alleges  that,  through  undue 
influence  or  fraud,  he  attempted  to  give  the 
fotuidry  projierty  to  his  widow,  Dora  Mc- 
Fariand;    that  this  will  was  proven  before 
the  surrogate  of  Mercer  county  on  January 
9,    1901,    and    letters    testamentary    thereon 
were  Issued  to  the  defendant  Dora  McFar- 
land, as  executrix  thereof,  and  that  the  wid- 
ow, Dora  McFarland,  was  Informed  of  the 
alleged    contract    between    the   complainant 
and  McFarland;  that  after  McFarland's  death 
the  complainant  was  greatly  surprised  and 
disappointed  on  learning  the  contents  of  the 
will,   and,   being   without  any  position   by 
which  to  earn  a  living,  the  complainant  on 
or  about  the  14th  day  of  January,  1901,  en- 
tered into  an  agreement  with  the  defendant 
Dora  McFarland  to  manage  and  operate  the 
foundry  for  five  years  at  a  salary  of  $1,800 
per  year;    that  on  April  16,  1901,  Mrs.  Mc- 
Farland leased  the  premises  to  the  defendant 
Ellis  R.  Meeker  for  the  term  of  five  years, 
and  put  Meeker  into  possession  on  the  follow- 
ing day,  against  the  complainant's  protest, 
and  that  Meeker  took  his  lease  with  full 
knowledge  of  the  oomplainanf  s  right  under 
the  alleged  contract:    that  the  complainant 
has  demanded  from  the  devisee  and  next  of 
kin  and  heirs  of  McFarland  that  they  con- 
vey the  premises  in  question  to  him  in  per- 
formance of  the  contract  entered  into  by  Mc- 
Farland in  his  lifetime,  and  that  they  have 
refused  to  make  such  a  conveyance;  that  he 
is  ready  to  release  Mrs.  McFarland  from  any 
obligation  to  employ  him  under  the  contract 
dated  January  14, 1901,  and  return  to  her  all 
moneys  paid  Urn  by  her,  upon  terms  that 
Mrs.  McF'arland  and  Meeker  shall  account  to 
the  complainant  for  the  profits  of  the  foundry 
business  since  McFarland's  death.    The  bill 
prays  that  the  defendants  may  be  decreed 
spedflcally  to   perform   the   agreement   be- 
ttreea  the  complainant  and  McFarland,  by 
oonyeying  to  the  complainant  the  foundry 
property  and  its  equipment;  that  the  lease  to 
Medcer  may  be  canceled;    tbat  McFarland 
and  Meeker  may  acconnt  for  the  profits  of 
the  business  since  the  death  of  McFarland; 
tbat  Mta.  McFarland  and  Meeker  may  be  en- 


Joined  from  disposing  of  the  property;  and 
for  further  relief,  etc. 

A  decree  pro  confesso  has  been  taken 
ai;ainst  all  of  the  defendants  who  are  heirs 
and  next  of  kin  of  the  decedent,  McFarland. 
They  appear  to  have  no  interest  In  the  suit, 
unless  the  will  should  for  some  reason  be  de- 
clared invalid. 

The  defendant  Dora  McFarland,  who  Is 
the  widow  of  the  decedent  McFarland,  the 
executrix  of  his  last  will,  and  the  sole  devisee 
of  the  property  in  question,  files  an  answer  to 
the  bill  of  complaint,  denying  that  McFar- 
land ever  made  the  contract  set  forth  in  the 
bill.  She  admits  that  the  complainant  was 
In  the  defendant's  employ,  and  in  the  receipt 
of' wages  for  services  rendered,  and  that  he 
continued  in  the  service  of  McFarland  to  the 
time  of  his  death,  but  she  denies  that  the 
complainant's  services  were  rendered  in  pur- 
suance of  any  such  agreement  as  is  set  forth 
in  the  bill.  On  the  contrary,  she  insists  that 
the  wages  received  by  complainant  were  in 
full  compensation  for  the  work  and  services 
by  him  done  and  rendered  to  McFarland. 
She  leaves  the  complainant  to  the  proof  of 
his  allegation  that  the  decedent  in  August, 
1899,  made  a  will  devising  the  foundry  prop- 
erty In  recognition  of  bis  faithful  services. 
The  defendant  Dora  McFarland  further  ad- 
mits that  the  decedent,  William  McFarland. 
on  the  8th  of  December,  1900,  made  bis  last 
will,  devising  and  bequeathing  bis  real  and 
personal  property  to  the  defendant  Dora  Mc- 
Farland, which  will  she  duly  proved  on  Jan- 
uary 9,  1901,  before  the  surrogate  of  Mercer 
county,  and  that  on  January  14,  1901,  the 
complainant  entered  Into  the  written  agree- 
ment named  in  the  bill.  She  alleges  that  by 
that  contract  the  complainant  undertook  to 
act  for  her  as  manager  of  the  foundry  busi- 
ness for  the  period  of  five  years  from  Jan- 
uary 14,  1901,  at  a  salary  of  $1,800  per  year; 
that,  with  full  knowledge  of  the  decedent's 
will,  dated  December  8,  1900,  devising  the 
foundry  business  to  her,  the  complainant 
thus  recognized  her  as  the  owner  of  the 
foundry  and  business,  and  entered  into  her 
service  as  such  owner,  and  conducted  and 
carried  on  the  foundry  business  for  her  un- 
til April  17,  1901,  receiving  wages  at  the 
agreed  rate  named  in  the  contract;  that  at 
the  last-named  date  the  defendant  leased  the 
foundry  to  Ellis  R.  Meeker,  agreeing  with 
him  (Meeker)  for  the  taking  ovw  of  all  con- 
tracts by  him  relating  to  the  business,  with 
the  option  to  purchase  the  premises.  The 
answer  of  the  defendant  Dora  McFarland 
sets  forth  the  substance  of  the  agreement  be- 
tween het  and  Meeka,  and  particularly  this 
clause:  "And  this  indenture  also  witnesseth, 
that  for  the  consideration  hereinbefore  ^- 
pressed  the  said  party  of  the  second  part 
shall  and  will  continue  in  his  employment 
one  Irwto  P.  Wolflnger,  mentioned  in  a  cer- 
tain writing,  dated  January  14th,  1901,  imr- 
portlng  to  be  an  agreement  of  hiring  between 
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the  Baid  party  of  the  first  part  and  the  said 
Irwin  P.  Wolflnger,  subject  to  the  terms 
thereof  (a  copy  of  which  the  said  party  of 
the  second  part  has  already  seen),  until  the 
expiration  of  the  term  of  serrice  therein  In 
that  behalf  provided."  The  defendant  Dora 
McFarland  further  alleges  that  this  agree- 
ment was  exhibited  to  the  complainant,  and 
that  he  then  availed  himself  of  the  benefit 
of  It  by  entering  into  Meeker's  service,  to 
manage  for  him  the  foundry  and  business,  In 
the  same  capacity  and  on  the  same  terms  as 
the  complainant  had  agreed  to  work  for  the 
defendant  Dora  McFarland  by  the  contract 
of  January  14,  1901,  and  that  the  complainant 
continued  to  work  for  Meeker,  managing 
said  foundry  business  for  him,  tip  to  May 

13,  1001,  the  date  of  the  filing  of  complain- 
ant's bill.  The  defendant  Dora  McFarland 
Insists  tliat  -the  complainant,  by  his  making 
the  contract  of  January  14,  1901,  to  carry  on 
the  foundry  business  for  five  years  as  her 
manager  of  that  business,  and  by  his  enter- 
ing into  the  service  of  the  defendant  Meeker 
in  the  same  capacity  on  the  same  terms,  has 
waived  and  abandoned  any  rights,  if  any  he 
ever  had,  under  the  supposed  contract  with 
the  decedent  which  the  complainant  sets  up 
In  his  bill,  and  which  he  now  seeks  to  have 
specifically  performed  under  a  decree  In  this 
cause.  The  defendant  Dora  McFarland  de- 
nies the  right  of  the  complainant  to  any  re- 
lief In  equity,  and  prays  the  same  benefit  as 
if  she  bad  demurred  to  the  bill  of  complaint. 

The  defendant  Ellis  R.  Meeker  also  an- 
swers the  bill  of  complaint.  He  denies  all 
knowledge  of  the  alleged  contract  with  the 
decedent,  McFarland,  which  the  complainant 
seeks  to  have  specifically  performed,  referred 
to  in  the  bill,  and  charges  that  there  never 
was,  in  fact,  any  such  agreement  He  ad- 
mits the  ownership  of  the  foundry  by  the 
decedent,  his  death,  and  that  his  will  de^ 
vises  the  foundry  and  its  equipment  to  his 
widow,  the  defendant  Dora  McFarland.  He 
alleges  that  the  complainant,  after  he  bad 
knowledge  of  the  decedent's  death,  and  that 
by  his  will  he  had  given  the  foundry  and 
business  to  the  widow,  contracted  with  her 
to  manage  it  for  her  for  five  years  at  an  an- 
nual salary  of  $1,800;  that,  learuiug  this,  and 
that  the  will  had  been  proven,  the  defendant 
Meeker  on  April  17,  1901,  leased  the  foundry 
and  business  from  Mrs.  McFarland  at  an 
annual  rental  of  $3,000,  and  agreed  to  con- 
tinue to  employ  the  complainant  according 
to  the  terms  of  his  aj;reemeut  of  January 

14,  1901,  with  Mrs.  McFarland.  The  defend- 
ant Meeker  denies  that  bis  rights  in  the  foun- 
dry and  business  under  his  lease  from  Mrs. 
McFarland  are  in  any  way  subject  to  any 
claim  of  the  complainant.  On  the  contrary. 
Meeker  insists  that,  if  the  complainant  ever 
had  any  suc>i  rights  in  the  premises'  as  he 
allel;es  in  his  bill  of  complaint,  be  has  by  his 
contract  of  January  14,  1001,  with  Mrs.  Mc- 
Farland, acknowledged  her  to  be  the  owner 
of  the  foundry  and  business,  and  by  his  re- 


newal of  that  contract,  accepting  employ- 
ment under  Meeker,  has  acknowledged  the 
efficiency  of  the  latter's  lease  of  the  fonndry 
and  business  from  Mrs.  McFarland.  and  that 
the  complainant  is  thereby  now  estopped  to 
assert  iiis  supposed  rights  in  that  foundry 
and  business,  as  he  seelcs  to  by  his  bill  of 
complaint  The  defendant  Meeker  amended 
his  answer,  reciting  the  complainant's  claim 
by  his  bill  of  complaint  that  be  became  enti- 
tled to  the  fotmdry  and  btisiness  upon  Wil- 
liam McFarland's  death,  and  that  It  appears 
on  the  face  of  the  bill  that  since  McFarland's 
death  the  complainant  entered  into  a  written 
contract  with  Dora  McFarland,  who  la  Wil- 
liam McFarland's  devisee  of  tliat  property, 
whereby  the  complainant  agreed  to  manage 
and  operate  it  for  the  said  devisee  for  the 
period  of  five  years  from  January  14,  1901, 
which  written  contract  appears  to  be  yet  in 
full  force  and  effect  The  defendant  Meeker 
claims  that  the  complainant  cannot,  la  view 
of  these  facts,  have  a  decree  that  he  became 
the  owner  of  the  foundry  and  business  upon 
McFarland's  death,  as  he  prays  In  bis  bill, 
and  for  this  reason  the  defendant  Meeker 
asks  the  same  benefit  as  if  he  had  demurred 
to  the  bill  of  complaint 

Issue  was  Joined  on  these  pleadings,  and 
the  cau^e  came  to  final  hearing  on  the  testi- 
mony offered  by  the  respective  parties. 

Carrol  Robblns  and  Robert. S.  Woodruff, 
for  complainant  James  Buchanan,  for  de- 
fendant Dora  McFarland.  William  M.  Lan- 
nlng,  for  defendant  Meeker. 

GREY,  y.  a  (after  stating  the  facts).  The 
contract  which  the  complainant  in  this  cause 
seeks  to  have  specifically  performed  is  stat- 
ed by  him  in  his  bill  of  complaint  as  fol- 
lows: He  alleges  that  the  decedent,  William 
McFarland.  in  1886  agreed  with  him  (the  com- 
plainant) that,  if  the  latter  would  remain  in 
his  employ,  he  would  pay  the  complainant 
the  wages  he  was  then  receiving,  and  would 
increase  them  from  time  to  time  as  be  might 
be  able,  and  at  his  death  would  give  his 
foundry  business  (then  carried  on  upon  Tay- 
lor street,  Trenton),  with  all  tools,  machin- 
ery, appliances,  appurtenances,  and  every- 
thhig  belonging  thereto  or  used  in  connec- 
tion therewith,  to  the  complainant,  absolute- 
ly, and  that  afterwards  this  agreement  was 
renewed,  and  applied  to  a  lot  of  land  de- 
scribed in  the  bill  by  metes  and  bounds,  sit- 
uate on  Breunlg  avenue,  Trenton.  The  alleged 
contract  Is  not  claimed  to  have  been  reduced 
to  writing.  All  of  the  evidence  which  is  of- 
fered to  show  that  any  contract  was  ever 
made  consists  of  the  casual  parol  statements 
made  by  the  decedent,  McFarland,  to  various 
persons  to  whom  he  talked  about  his  busi- 
ness relations  with  the  complainant.  In  the 
absence  of  proof  of  an  agreement  which 
.would  be  forceful  against  the  statute  of 
frauds,  the  complainant  alleges  that  he  has 
fully  performed  his  part  of  the  alleged  agree- 
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Dient,  and  Is  therefore  equitably  entitled  to 
tuive  tboae  who  represent  the  decedent  de- 
creed specifically  to  perform  his  part  there- 
of.   No  testimony  is  offered  wtiich  attempts 
to  directly  prove  the  making  of  the  contract 
set  tip  in  the  bill  of  complaint    Nobody  tes- 
tified that  he  was  present  when  any  such 
contract  was  made,  either  at  Its  inception, 
in  1886,  or  at  the  time  of  the  alleged  renewal, 
applying  the  contract  to  the  Breunig  street 
property.    Some  14  witnesses  testify  to  state- 
ments made  by  the  decedent,  McFarland,  re- 
garding his  budness  relations  with  the  com- 
plainant, and  it  is  these  statements  of  the 
decedent  which  are  relied  upon  to  show  that 
any  contract  ever  was  made  by  him  with  the 
complainant,  whereby  the  complainant  was 
to  receive  a  conveyance  of  the  lands  and 
business  in  question.    None  of  these  witness- 
es testify  that  any  of  these  statements  of 
the  decedent,  McFarland,  were  ever  made  to, 
or  in  the  presence  of,  the  complainant.    No 
two  of  these  witnesses  testify  with  precision 
to  the  same  statement  by  the  decedent.    The 
language  said  to  have  been  used  by  him, 
as  it  Is  repeated  by  more  than  two-thirds  of 
the  witnesses.  Is  entirely  consistent  with  the 
declaration  of  a  purpose  to  malce  a  gift,  and 
does  not  convey  the  idea  ttiat  the  decedent 
declared  that  he  bad  made  a  contract.    Most 
of  the  witnesses  testify   that  the  decedent, 
BIcFarland,  made  statements  such  as  these: 
"He  told  me  at  the  time  that  Mr.  Wolflnger 
[the  complainant]  should  get  the  foundry;" 
"I  expect  Irv.  [the  complainant]  to  succeed 
me  here;"    McB^rland  said  "he  proposed  to 
give  that  business  to  Irv.;"  "I  have  arranged 
to  let  Irv.  Wolflnger  continue  the  business  on 
his  own  account;"   "I  am  going  to  give  him 
the  foundry;*'   "He  had  decided  to  turn  over 
the  factory  and  business  to  him  [Wolflnger] 
when  he  was  dead;"    "He  had  promised  Irv. 
the  factory,"  and  the  like.    There  are,  how- 
ever, several  witnesses  who  testify  that  the 
decedent,   McFarland,    had,    in   casual   con- 
versation with  them,  made  admissions  which 
have  color  of  recognition  of  a  contract  be- 
tween   himself   and   the   complainant.    The 
first  witness  who  refers  to  any  admission  of 
a  contract  was  a  man  named  Lafetra.     He 
testlfles  that  McFarland  said:   "  The  foundry 
basioess  here  is  for  Irv.,  my  business  man- 
nser,   but   not  this';    showing   me   with  his 
finger  along  in  this  direction— tliat  the  new 
power  building  didn't  go  with  the  foundry 
linilding."     "He  had  told  me  perliaps  a  dozen 
tlnaes  that  this  property  he  proposed  to  give 
to  his  business  manager  for  extra  services 
rendered.    That  Is  about  the  way  he  express- 
ed   blmsdf."    These  statements  of  the  de- 
cedent are  rather  the  talk  of  an  intending 
benefactor  than  of  a  party  bound  by  a  con- 
tract.   But  there  is  a  further  statement  by 
fbis  witness  that  In  July,  1809,  the  decedent, 
>rcFarland,  said  to  him  that  there  was  an 
ngrreement  "whereby  Wolflnger  was  to  have 
extra  compensation.    What  that  extra  com- 
pensation was,  might  be  construed  in  a  good 
MA.— 66 


many  ways,"'  etc.- '  Testimony  tonchlng  the 
essential  point  of  the  case,  which,  it  is  de- 
clared by  the  witness  who  gives  it,  "might 
be  construed  in  a  great  many  ways,"  is  of 
very  little  aid  in  deciding  what  the  contract 
in  fact  was.  A  Mr.  Pattison  testifies  to  a 
statement  by  the  decedent  more  in  the  na- 
ture of  an  admission  of  a  contract,  in  which 
he  said  "Wolflnger  bad  made  an  agreement 
with  him  to  stay  with  him  as  long  as  he 
lives,  to  run  the  foundry,  and  the  foundry 
and  business  should  be  his  when  he  either 
retired  or  died."  Mrs.  Pattison  also  testifled 
that  McFarland  said  to  her,  "I  cannot  aftord 
to  pay  Mr.  Wrfflnger  Just  what  I  ought  to 
pay  him,  not  just  now;"  and  he  said,  "W'e 
have  made  an  agreement  between  the  two 
of  ns  that  Mr.  Wolflnger  should  have  the 
foundry  if  anything  happens  to  me.  That  Is 
the  only  way  I  can  pay  him  back  for  all  he 
has  done  for  me."  This  language,  it  Is  to  be 
observed,  is  not  that  of  one  who  feels  the 
obligation  of  a  deflned  contract,  but  rather 
that  of  a  friend  who  expects  to  arrange  a 
grateful  recognition  of  kindness  received.  At 
a  later  place  In  her  testimony,  in  response 
to  the  probing  of  complainant's  counsel,  the 
same  witness  said,  "I  think  I  do  remember 
him  [McFarland]  saying  something  to  me 
once  about  Mr.  Wolflnger  was  going  to  leave 
him,  and  he  asked  him  to  stay  with  him,  and 
he  said  that,  if  he  stayed  with  him,  the  rec- 
ompense would  be  the  foundry  and  business; 
he  would  repay  him  in  that  way  if  he  stayed 
with  him  as  long  as  he  lived."  Another  wit- 
ness (n  Mrs.  Pancoast)  testlfles  that  the  de- 
cedent said  regarding  Wolflnger  (complain- 
ant) that,  "if  he  stood  by  him—  The  under- 
standing was  that  if  he  would  stand  by  him, 
and  live  up  to  his  agreement  as  long  as  be 
lived,  his  foundry  property  and  all  pertain- 
ing was  to  be  his  after  he  was  done  with  it" 
Mr.  Pancoast  also  testifled  that  Mr.  McFar- 
land said  to  him  that  "Wolflnger  knew  what 
he  was  going  to  get  for  his  services,  and  that 
was  the  foundry,  and  in  fact  he  took  me  out 
and  showed  me  one  day  what  was  to  be  Wol- 
flnger's."  He  said:  "The  bargain  was.  If  he 
[Wolflnger]  stayed  with  bim  and  looked  aft- 
er the  business  as  long  as  he  lived,  every- 
thing was  to  be  his  when  he  was  done  with 
it"  "He  told  me  that  Wolflnger  was  to 
have  It  for  the  good  work  he  had  done,  to 
pay  him."  "He  was  to  get  the  foundry  and 
everything  connected  with  it  That  was  to 
be  his." 

These  parol  statements  of  the  decedent,  Mc- 
Farland, are,  it  Is  claimed,  admissions  of  the 
existence  of  a  contract  which  are  sufllcient 
to  support  a  decree  for  the  specific  perform- 
ance of  the  undertaking  to  c<»ivey  set  forth 
in  the  bill  of  complaint 

It  appears  to  be  an  accepted  rule  that  ver- 
bal admissions  ought  to  be  received  with 
great  caution.  It  frequently  happens  that  the 
witness,  by  unintentionally  altering  a  few 
expressions  really  used,  gives  an  effect  to  the 
statement  completely  at  variance  with  what 
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the  party  actually  did  aay.  1  Oreenl.  Bv.  | 
aOO.  Words  which  are  used  in  a  sense  ex- 
pressing grateful  appreciation  of  kindness  re- 
ceived, and  an  intention  to  requite  them,  are' 
not  admissions  of  an  obligatory  contract  A 
mere  promise  to  confer  a  benefit,  though 
made  In  explicit  terms.  Is  not  a  contract 
Bven  If  the  promisor  declares  that  the  In- 
ducements which  led  him  to  make  the  prom- 
ise were  the  valuable  services  which  the  ben- 
eficiary was  rendering  him,  the  transaction 
Is  yet  not  a  contract  Mr.  Justice  Dixon, 
speaking  for  the  Court  of  Appeals,  illustrated 
this  difference  in  the  case  of  Bggers  v.  Ander- 
son, 63  N.  J.  Eq.  268,  48  AU.  678.  In  order 
to  prove  a  contract,  it  must  be  shown  that 
the  parties  were  mutually  bound,  each  to  the 
other,  by  consideration  moving  both  ways. 
To  prove  an  alleged  contract  for  services,  it 
Is  not  enough  to  show  declarations,  by  the 
party  receiving  them,  of  a  purpose  to  confer 
a  benefit  for  the  services  received.  A  con- 
tract must  be  proven,  whereby  the  party  do- 
ing the  services  agreed  to  render  them  in 
consideration  of  values  which  the  other  party 
agreed  to  give  for  them.  The  witnesses  who 
testified  to  the  above  statements  of  Mr.  Mc- 
Farland  which  have  some  appearance  of  ac- 
knowledgment of  a  contract  gave  no  im- 
pression, in  delivering  their  testimony,  that 
they  were  repeating  his  words  with  accuracy. 
They  had  no  especial  reason  to  remember  the 
expressions  he  used.  They  heard  them  in 
mere  casual  conversations.  A  very  slight 
change  would  vitally  alter  their  significance. 
Their  testimony  varies  from  that  of  the  great 
majority  of  the  witnesses  who  beard  Mr.  Mc- 
Farland  speak  on  the  subject  of  his  inten- 
tions regarding  the  foundry.  These  show  that 
his  language  was  that  of  one  who,  without 
any  sense  that  he  had  contracted  to  transfer 
property  in  payment  for  services,  yet,  in 
grateful  recognition  of  kindly  help,  proposed 
to  reward  a  faithful  employ^  by  a  gift  The 
complainant's  own  conduct,  which  will  be 
hereafter  discussed,  strongly  supports  the 
view  that  there  was  no  contractual  under- 
taking by  Mr.  McFarland  to  give  the  foundry 
property  to  the  complainant.  Taking  the 
most  favorable  view  for  the  complainant.  It 
must  be  said  there  is  a  failure  to  show  by 
satisfactory  proof  such  a  contract  as  will  be 
specifically  enforced  by  decree. 

In  addition  to  the  doubtful  character  of 
that  evidence  which  comes  nearest  to  ex- 
hibiting some  contractual  undertaking  by  Mr. 
McFnrlaud,  it  does  not  when  the  statements 
of  the  different  witnesses  are  compared  with 
each  other,  show  that  the  terms  of  the  con- 
tract alleged  to  have  been  admitted  by  Mr. 
McFarland  were  In  each  Instance  the  same, 
and  in  none  of  them  do  the  terms  stated 
agree  with  those  alleged  in  the  complainant's 
bill  of  complaint  The  only  attempts  to  show 
any  written  recognition  by  Mr.  McFarland  of 
the  alleged  contract  to  convey  or  devise  the 
foundry  business  to  the  complainant  are  a 
clause  alleged  In  the  bill  of  complaint  to  have 


been  part  of  a  will  made  by  Mr.  McFarland 
on  May  4,  1900,  in  pursuance  of  such  an 
agreement,  ahd  tac  the  purpose  of  carrying 
out  the  same.  It  is  as  follows:  "Eighth.  I 
do  give,  devise  and  bequeath  to  Mr.  Irwin  P. 
Wolfinger,  of  Trenton,  New  Jersey,  In  recog- 
nition of  his  faithful  services  in  the  past  and 
care  for  my  Interests,  the  foundry  property 
now  owned  and  operated  by  me  in  the  city 
of  Trenton,  New  Jersey,  together  with  the 
buildings  and  appurtenances,  comprising  the 
six  city  lots  upon  which  said  buildings  are 
erected,  located  in  the  said  city  of  Trenton, 
and  also  all  the  tools  and  contents  of  said 
foimdry  as  the  same  shall  stand  at  the  time 
of  my  decease,  to  him,  his  hehrs,  and  assigns, 
absolutely."  It  Is  extremely  likely,  although 
It  was  not  proven,  that  Mr.  McFarland  did 
at  some  time  before  his  last  marriage  make 
some  such  provision  In  a  will  as  la  above 
quoted,  which  he  subsequently  revoked  by  a 
later  will  made  after  his  second  marriage. 
But  the  quoted  clause  contains  no  recognltioD 
of  any  contract.  Its  phrasing  is  that  of  one 
who  is  making  a  gift  to  a  faithful  servant, 
not  of  one  who  is  performing  an  obligation. 
Another  written  reference  is  contained  in  a 
letter  by  Mr.  McFarland  to  one  William  H. 
Thomas  on  December  15,  1889.  In  the  letter 
occurs  this  phrase,  "Business  la  good  yet  and 
I  have  arranged  to  let  Irv.  Wolfinger  con- 
tinue It  on  his  own  account  when  I  am  done 
with  It"  Not  a  word  In  this  letter  hidlcates 
that  the  writer  was  mentioning  an  arrange- 
ment entered  into  because  of  any  contract  to 
give  the  business  to  Wolfinger.  The  refer- 
ence is  obviously  to  the  whole  of  the  de- 
cedent's business,  and  not  to  the  foundry  and 
its  business,  which  is  the  present  claim  of 
the  complainant  It  does  not  even  declare  a 
purpose  to  make  a  gift  of  property  to  com- 
plainant but  simply  to  permit  him  to  carry 
on  the  business  on  his  own  account 

The  relations  between  Mr.  McFarland  and 
Mr.  Wolfinger  were  such  that  it  may  readily 
be  believed  that  Mr.  McFarland,  in  the  state- 
ments made  by  him,  referred  to  an  intended 
disposition  of  his  property,  which  was.  In  bis 
conception  of  it  voluntary,  and  not  obliga- 
tory. The  complainant  was  bis  managing  . 
foreman.  The  decedent  was  paying  him  wa- 
ges, wtiich  had  been  increased  from  $15  per 
week  at  the  beginning  of  his  employment  to 
$25  a  week  during  the  last  two  years,  witli 
corresponding  advancement  in  the  character 
of  the  work  required.  They  were  upon 
friendly— almost  affectionate— terms.  £acb 
expected  from  the  other  the  most  kindly  con- 
sideration. Neither  saw  any  reason  for  a 
hard  and  fast  bargain  as  to  the  future,  and 
there  is  therefore  less  likehood  that  any  sacli 
bargain  was  in  fact  made. 

The  probability  that  Mr.  McFarland's  con- 
sideration for  the  complainant  was  voluntary, 
and  not  obligatory.  Is  cogently  supported  by 
the  complahianf  s  own  conduct  when  it  wu 
made  known  to  him,  after  Mr.  McFarland'a 
death,  that  be  had  by  his  last  will  given  all 
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hli  ikroperty  to  Ua  Burrivlng  vidow.  3It. 
McFarland  died  on  December  23,  1900.  On 
the  day  of  the  funeral  the  complainant  asked 
Blrs.  McFarland  U  he  should  go  on  with  the 
business  at  the  fonndry,  and  accepted  orders 
from  her  to  go  right  on  with  It  About  a 
week  after  the  funeral  he  asked  Mrs.  McFar- 
land if  she  was  going  on  with  the  business, 
and  accepted  directions  from  her  to  take 
charge  of  it.  He  suggested  to  her,  as  he 
would  hare  to  look  after  everything  now, 
whether  she  did  not  think  it  was  worth  more 
money  than  he  had  been  receiving.  He  fixed 
bis  own  salary,  naming  to  Mrs.  McFarland 
a  sum  not  quite  $1,800  a  year;  and  she  said, 
"Make  It  $1,800."  He  declared  to  her  that 
he  would  do  bis  best  to  please  her,  and  would 
keep  her  posted  as  to  everything  that  was  go- 
ing on.  He  said  nothing  whatever  to  her,  In- 
tlmatlng  In  any  way  that  he  had  any  claim 
to  be  the  owner  of  the  business.  Nothing 
was  said  about  Mr.  McFarland's  will  until 
about  the  14th  or  15th  of  December,  1900, 
when,  Mrs.  McFarland  having  brought  It  to 
the  office  of  the  foundry,  the  complainant 
asked  her  if  she  bad  It,  and,  when  told  that 
she  bad,  he  said,  "Would  you  mind  letting 
me  see  it?"  The  will  gave  all  the  decedent's 
proi>erty  to  Mrs.  McFarland,  including,  neces- 
sarily, the  fonndry  and  business  which  the 
complainant  now  claims.  Upon  reading  it  the 
complainant  said:  "Well,  he  has  blackballed 
me.  Be  has  forgotten  all  about  me.  I  thought 
he  would  remember  me."  Mrs.  McFarland 
said:  "Perhaps  he  would  have  if  he  hadn't 
married  again."  At  this  time  the  complain- 
ant knew  by  the  will  itself  that  Mr.  McFar- 
land had  disposed  of  the  foundry  property  as 
If  he  were  under  no  contract  to  convey  It  to 
the  complainant  as  compensation  for  services. 
With  this  luiowledge  before  him,  the  complain- 
ant gave  no  hint  by  any  expression  or  pro- 
test that  he  ever  had  any  sontract  with  Mr. 
McFarland  that  the  latter  should  convey  the 
'business  to  him.  On  the  contrary,  the  words 
he  nsed  indicated  his  disappointment,  not  that 
the  will  had  broken  a  contract,  but  that  the 
testator  bad  not  remembered  him  as  he  had 
expected  he  would.  From  the  time  of  Mr.  Mc- 
Farland's death,  on  December  23,  1900,  the 
complainant  continued  to  accept  wages  from 
Mrs.  McFarland  for  the  conduct  of  the  very 
business  which  he  now  claims  the  decedent 
had  agreed  to  convey  to  him.  He  knew  that 
Mrs.  McFarland,  believing  herself  to  be  the 
owner  of  the  foundry  and  business  by  the 
gift  under  the  will,  was  paying  the  weekly 
wages  of  the  men,  and  advancing  the  money 
necessary  to  carry  on  the  business. 

Tbis  situation  of  affairs  continued  until  the 
14tb  day  of  January,  1001.  It  then  came  to 
the  complainant's  knowledge  that  different 
parties  were  seeking  to  purchase  the  foundry 
and  business  from  Mrs.  McFarland,  and  that 
her  counsel  had  advised  her  to  give  it  up. 
He  knew  that  there  was  pressure  on  her  to 
have  her  sell  out,  and  he  was  afraid  that 
she  would  do  so.    He  was  not  content  with 


the  verbal  assurances  of  Mrs.  McFarland  of 
his  continued  employment,  and  wanted  a  con- 
tract in  writing  that  he  should  be  employed 
for  five  years.  He  dictated  the  terms  of  such 
a  contract  to  Mrs.  McFarland,  knowing  that 
her  counsel  disapproved  of  It  She,  at  bis 
suggestion,  wrote  the  contract  and  signed  it 
and  he  added  an  acceptance  and  signed  it  and 
procured  witnesses  to  attest  Its  execution,  and 
retained  the  paper.  It  Is  in  the  following 
words   and  figures: 

"Trenton,  N.  J.,  January  Mth,  1901.  I  do 
hereby  engage  Irwin  P.  Wolflnger  to  manage 
and  carry  on  the  foundry  Business  for  five 
years  at  a  salary  of  $1,800  a  year. 

"[Signed]  Dora  McFarland. 

"I  accept  the  same. 

"[Signed]  Irwin  P.  Wolflnger. 

"Witness: 
"D.  Grant  Frye. 
"Louis  Gerlach."   • 

On  the  hearing,  strenuous  efforts  were  made 
by  the  complainant's  counsel  to  minimize  the 
effect  of  the  making  of  this  agreement  and  It 
has  been  energetically  argued  that  it  has  little 
significance,  because  made  by  the  complain- 
ant in  Ignorance  of  his  rights,  and  without 
the  previous  advice  of  his  counsel.  It  may  be 
doubtful  whether  the  advice  of  his  counsel 
had  been  received  on  the  subject-matter  of 
this  contract  prior  to  its  maldng,  but  It  is 
impossible  to  read  the  cross-examination  or  toe 
complainant  himself  on  this  point  without 
being  convinced  that  this  contract  was  of  his 
own  uninvited  suggestion,  contrivance,'  and 
procurance.  His  manner  when  testifying  as 
to  the  drafting  and  execution  of  this  contract 
Showed  that  he  sought  to  convey  an  impres- 
sion contrary  to  the  fact  as  it  happened.  He 
Induced  the  widow  to  make  the  contract,  and 
dominated  the  whole  transaction.  If  tile 
agreement  to  convey  set  up  In  the  bill  of  com- 
plaint was  ever  in  fact  made  between  the 
decedent  and  the  complainant,  the  latter  would 
Iiave  disclosed  It  to  Mrs.  McFarland  before 
entering  Into  their  contract  of  January  14, 
1901.  No  advice  of  counsel  was  necessary  to 
explain  so  evident  a  auty.  The  complainant 
at  tunt  time  had  known  for  several  weeks 
tbnt  the  decedent  had  by  his  will  given  the 
foundry  and  business  to  Mrs.  McFarland,  and 
he  had  thus,  in  substance,  denied  that  he  bad 
contracted  to  give  them  to  the  complainant. 
The  latter  also  knew  that  Mrs.  McFarland  bad 
accepted  the  gift  and  that  she  was  proceed- 
ing to  act  as  owner  of  the  foundry  and  busi- 
ness, spending  money,  incurring  debts,  and 
making  contracts  in  the  conduct  of  Its  affairs, 
and  he  had  no  reason  to  believe  that  she  Iiad 
any  knowledge  of  bis  alleged  claim  to  the 
property.  In  fact,  she  had  no  Intimation  of 
his  claim.  The  complainant  not  only  kept 
silence,  but  he  Invited  her  to  act  as  o'wner, 
by  a  contract  which  for  five  years  fixed  an 
obligation  upon  her  as  owner,  operating  in  his 
favor  as  an  employe  under  her  ownership. 

The  complainant  contends  that  Mrs.  McFar- 
land declared  that  this  contract  of  January  14, 
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lUOl,  was  made  for  a  purpose,,  and  tbat  her 
counsel  could  readily  defeat  it.  There  is  some 
testimony  on  the  point,  but  the  impression  I 
have  received  from  all  the  proofs  is  that  there 
is  not  the  slightest  probability  that  she  ever 
said  anything  of  the  kind.  She  for  a  time 
forgot  that  she  made  that  contract,  but,  when 
reminded  of  its  existence  by  the  complainant, 
who  asserted  its  protecting  force,  Mrs.  Mc- 
Farlaud  at  once  aclmowledged  it  Neither 
she  nor  her  counsel  ever  attempted  to  defeat 
it:  On  the  contrary,  its  obligation  was  recog- 
nized, and  imposed  by  Mrs.  McFdrland  upon 
Mr.  Meeker  to  whom  she  leased  the  foundry, 
and  its  benefits  were  accepted  by  the  com- 
plainant from  both  Mrs.  McFarland  and  Mr. 
Meeker,  her  transferee.  Long  after  the  com- 
plainant had  enjoyed  the  advice  of  counsel- 
as  late  as  EJaster  Monday  of  1901— he  and  his 
counsel  used  this  contract  to  compel  Mrs.  Mc- 
Farland to  continue  the  complainant  in  her 
employ.  He  continued  so  to  use  it  while  the 
bill  in  this  case  was  being  prepared,  and  kept 
on  using  it  after  the  bill  was  filed,  on  May 
13tb;  and  as  late  as  July  2,  1901,  by  a  letter 
to  Mrs.  McFarland,  the  complainant  tendered 
himself  ready  to  perform  his  part  of  it.  Other 
conduct  of  the  complainant  Is  entirely  incon- 
sistent with  the  Idea  that  Mr.  McFarland  ever 
made  a  binding  contract  to  give  the  foundry 
and  business  to  the  complainant  On  Febru- 
ary 10,  1001,  the  complainant,  as  sworn  ap- 
praiser, helped  to  make  the  Inventory  which 
enumerated  the  foundry  tools  and  equipment 
as  part  of  Mr.  Mevarland's  personal  estate. 
On  the  15th  of  February,  1901,  the  complain- 
ant suggested  to  Mrs.  McFarland  that  he 
needed  a  power  of  attorney  to  enable  him  to 
conduct  the  business  for  her,  and  she,  as  own- 
er of  the  foundry,  gave  him  one  authorizing 
him  to  carry  it  on  for  her  in  the  name  of 
the  "estate  of  William  McFarland."  She  con- 
tinued to  furnish  funos  to  the  complainant, 
and  to  direct  the  conduct  of  the  business 
which  he  carried  on  for  her.  She  wrote  to 
the  complahiant  on  the  13th  of  March,  1901, 
Btathig  that  some  one  had  applied  to  her  to 
see  if  she  wouid  sell  the  foundry.  She  re- 
ceived applicants  for  the  purchase  of  it  who 
were  shown  over  the  premises  in  the  presence 
of  Mr.  Wolfinger,  without  a  suggestion  at  any 
time  that  he  claimed  any  rights  to  the  prop- 
erty. Wolfinger  spoke  to  Mrs.  McFarland  of 
these  possible  purchaRpm  of  the  foundry;  said 
that  it  was  foolish  for  her  to  sell  It.  He  was 
extremely  desirous  that  she  should  make  no 
sale  of  it,  and  that  he  should  be  continued  in 
her  employment  as  manager.  In  the  month 
of  March,  1901,  Mrs.  McFarland  had  caused 
ah  examination  to  be  made  of  the  books  at 
the  foundry,  and  became  dissatisfied  with  Mr. 
Wolflnger's  method  of  conducting  the  business. 
She  forgot  the  contract  of  January  14,  1901, 
and  on  Easter  Monday  (the  8th  day  of  April, 
tool)  she  attempted  to  discharge  him  by  a 
r.uinmary  notice.  He  and  his  counsel  at  once 
coJifronted  her  with  that  contract  by  which, 
as  owner  of  the  foundry  and  business,  she  had 


contracted  to  employ  Mr.  WoUlnger  lu  ber 
manager  for  the  term  of  five  years.  Wolfinger 
and  his  counsel  threatened  Mrs.  McFarland 
with  a  suit  for  damages  if  she  persisted  in 
her  attempt  to  discharge  him.  They  used  the 
contract  which  they  now  Insist  Mn.  McFar- 
land led  Wolfinger  to  make,  to  compel  ber  to 
continue  to  act  as  the  owner  of  the  foundry 
and  uusiucss,  and  to  retain  the  complainuni 
as  her  employfi  In  that  business.  Mrs.  Mc- 
Farland accepted  the  inevitable.  She  with- 
drew her  notice  of  the  discliarge  of  the  com- 
plainant, and  continued  him  in  her  employ  at 
the  wages  provided  for  in  the  contract  For 
three  months  after  Mr.  McFarland's  death, 
and  for  more  than  two  montlis  after  Wol- 
finger knew  Mr.  McFarland  had  given  the 
foundry  and  business  to  Mrs.  McFarland,  Mr. 
Wolfinger  had  seen  Mrs.  McFarland  continue 
to  act  as  the  owner  of  that  property,  hjil 
himself  contracted  with  her  as  the  owner,  haJ 
compelled  her  to  recognize  that  contract,  had 
participated  in  transactions  based  on  her  own- 
ersnip.  which  necessarily  caUed  for  expendi- 
tures of  money  and  the  assumption  of  con- 
tractual obligations  by  her,  and  he  never  in 
all  that  time  ha  any  way  asserted  that  he  bad 
any  such  claim  as  he  now  seta  up  In  his 
bill  of  complaint 

I  am  presently  considering  the  complainant's 
attitude,  not  with  relation  to  the  working  of 
an  estoppel  because  of  hia  silence  when  he 
should  have  spoken,  but  as  to  its  Indications 
that  in  truth  there  never  was  any  contract 
between  him  and  the  decedent  Mr.  McFar- 
land, whereby  the  latter  agreed,  for  a  con- 
sideration, to  convey  or  devise  the  foundry 
and  business  to  the  complainant  If  there  was 
In  fact  any  contract  between  the  decedent 
McFarland,  and  Wolfinger,  to  that  effect  the 
latter  must  have  been  aware  of  it  during  all 
the  transactions  in  which  he  recognized  Mrs. 
McFarland  as  th%  owner  of  that  property. 
Had  there  been  such  an  agreement  it  would 
have  been  the  most  reasonable  and  natural 
thing  for  Mr.  Wolfinger,  In  his  pwn  defense, 
to  have  disclosed  it  to  Mrs.  McFarland.  I  am 
constrained  to  believe  that  the  reason  Mr. 
Wolfinger  did  not  mention  any  such  daim  to 
her  was  that  in  truth  there  never  was  any 
contract  between  himself  and  Mr.  McFarknd 
What  had  taken  place  between  them  was 
merely  a  promise  to  make  a  gift  and  Wol- 
finger, on  finding  tiiat  Mr.  McFarland  had 
changed  his  mind,  obtained  from  Mrs.  Mc- 
Farland the  contract  of  January  14,  1901.  as 
the  best  thing  he  could  do  to  take  care  of 
his  own  Interests.  He  had  relied  upon  Mr. 
McFarland's  kindly  consideration  for  hhn.  He 
believed  and  expected  that  he  would  be  re- 
membered by  way  of  gift  In  his  will,  and. 
when  he  found  he  was  not  he  accepted  the 
disappointment  as  conclusive.  The  complahi- 
ant's  subsequent  claim  is  an  afterthought  en- 
couraged by  the  discovery  that  Mr.  McFar- 
land had  told  many  people  that  he  intended 
to  give  the  foundry  and  business  to  him.  Mr. 
McFarland  is  dead.    Hecannot  state  his  side 
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of  this  controversy.  It  Is  not  to  be  presumed, 
wltbout  woot,  that  he  deliberately  perpetrated 
a  fraud  upon  a  faithful  employ^,  by  breaking 
hla  contract  with  him.  But  it  can  readily  be 
beileTed  that  his  desire  to  care  for  his  new 
wife  might  have  led  him  to  change  his  pre- 
vious purpose  to  make  a  generous  gift  to  such 
an  employ^. 

Giving  to  all  of  the  evidence,  affirmative 
and  negative,  its  full  significance,  it  is  not 
sufficiently  shown  that  Mr.  McFarland  made 
any  contract  to  conv^  or  devise  the  fotmdry 
and  business  to  the  complainant,  to  entitle 
the  complainant  to  a  decree  for  specific  per- 
formance. 

In  addition  to  the  failure  to  prove  the  un- 
dertaking of  a  contractual  obligation,  the 
complainant's  evidence  is  too  uncertain  in  de- 
fining the  terms  of  the  alleged  agreement  to 
be  the  basis  of  a  decree  for  specific  Tpertotm- 
once.  It  is  entirely  settled  that.  In  order  to 
rnforce  specific  performance  of  a  contract 
which  Is  within  the  statute  of  frauds,  on  the 
ground  of  part  performance,  the  parol  agree- 
ment relied  on  must  be  certain  and  definite 
In  its  terms.  Brown  v.  Brown,  33  N.  J.  Eq. 
651  (C!ourt  of  Appeals).  In  the  present  case 
it  has  been  shown  that  Mr.  McFarland  in  his 
iifotlme  conducted  a  machine  shop  and  foun- 
dry business.  The  machine  shop  and  the 
foundry  adjoined  each  other.  The  bill  of 
complaint  alleges  that  the  decedent  agreed  to 
give  the  complainant  "his  foundry  business, 
with  all  tools,  machinery,  appliances,  appur- 
tenances, and  everything  belonging  thereto  or 
used  in  connection  therewith."  The  bill  as- 
sumes that  this  alleged  contract  affected  not 
only  the  foundry  business  and  its  equipment, 
but  also  the  lot  of  land  and  real  estate  upon 
which  it  was  conducted.  A  metes  and  bounds 
description  of  the  Breunig  street  lot  of  land 
Is  recited  in  the  bill.  Some  of  the  witnesses 
S)iy  that  Mr.  McFarland  stated  that  he  was 
to  give  the  complainant  the  "foundry";  some 
of  them,  that  it  was  the  "business";  some  of 
them,  the  "factory  and  business."  Nothing 
that  Mr.  McFarland  said  in  the  repeated  ad- 
missions mentioned  any  land  as  intended  to 
be  included  in  his  gift  to  the  complainant, 
except  as  the  word  "foundry"  might  mean 
laud.  Nothing  in  his  alleged  admissions  de- 
fined what  land  was  Included  in  the  foundry. 
There  has  been  no  proof  of  anything  said  by 
Mr.  McFarland  which  fixed  a  defined  line 
where  the  machine  shop  and  the  foundry  (ad- 
mittedly located  immediately  adjoining  each 
other)  separate.  It  has  not  been  shown  what 
was  included  within  the  word  "business,"  as 
alleged  to  have  been  used  by  the  complain- 
ant. It  is,  indeed,  one  of  those  things,  as 
the  witness  Lafetra  described  It,  "which 
might  be  construed  in  a  good  many  ways." 
These  definitions  of  the  alleged  subject-mat- 
ter of  the  contract  are  too  uncertain. 

In  the  foregoing  review  of  this  case,  I  have 
not  considered  the  element  of  estoppel,  which 
is  Insisted  upon  by  the  defendants  witii  great 
force,  to  the  effect  that  the  complainant  la 


estopped  by  his  own  conduct  from  asserting 
himself  to  be  the  purchaser  of  the  foundry. 
As  this  point  is  presented  by  the  defendant 
Meeker,  it  appears  to  have  less  strength  than 
as  put  forward  by  the  defendant  Mrs.  Mc- 
Farland. It  is  shown  that  before  Mr.  Meeker 
had  entered  into  any  binding  contract  for  the 
purchase  of  the  foundry,  and  before  he  had 
paid  any  imrt  of  the  purchase  money,  he  was 
fully  notified  of  the  complainant's  claim  upon 
the  foundry  and  business.  Mr.  Meeker,  in 
subsequently  leasing  and  taking  an  agree- 
ment to  purchase,  took  the  risk  that  the  com- 
plainant's claim  might  be  successfully  assert- 
ed. Mr.  Meeker,  however,  alleges  that,  as  to 
him,  the  complainant  has  waived  and  aban- 
doned his  claim  by  accepting  service  under 
his  five-year  contract  with  Mrs.  McFarland 
after  it  had  been  transferred  to  Mr.  Meeker. 
It  is  in  proof  that  Mr.  Wolflnger,  having  con- 
tracted with  Mrs.  McFarland,  as  owner  of 
the  foundry  and  business,  to  work  for  her  for 
five  years  as  her  employ^  in  that  business, 
did  in  fact  accept  Mr.  Meeker  as  bis  employ- 
er in  the  foundry,  under  the  five-year  agree- 
ment, in  Mrs.  McFarland's  place,  while  at  the 
same  time  he  was  prosecuting  the  present 
suit,  which  seeks  to  compel  Mrs.  McFarland 
and  Mr.  Meeker  to  convey  the  foundry  and 
business  to  him  as  purchaser  by  a  contract 
obligatory  upon  them.  The  two  positions 
thus  assumed  by  the  complainant  seem  to  be 
quite  irreconcilable,  but  Mr.  Meeker  was  In 
no  way  misled  by  anything  done  by  the  com- 
plainant in  the  premises.  Mr.  Meeker  knew 
of  the  impending  suit  when  he  took  his  lease 
and  option  to  purchase,  and  when  he  con- 
tinued Mr.  Wolfinger  in  his  employ.  The 
complainant  has  never  since,  to  Mr.  Meeker's 
certain  knowledge,  actively  prosecuted  this 
suit,  and,  far  from  waiving  or  abandoning 
his  claim,  has  diligently  pushed  it.  Mr. 
Meeker  has  predicated  no  action  upon  Mr. 
Wolflnger's  supposed  waiver  of  his  claim. 

The  complainant's  relation  to  Mrs.  McFar- 
land on  the  charge  that  he  is  estopped  1> 
much  more  forceful.  Assuming  for  the  mo- 
ment that  there  was  in  fact  a  contract  be- 
tween the  complainant  and  Mr.  McFarland, 
in  his  lifetime,  that  the  latter  should  convey 
or  devise  the  foundry  and  business  to  the 
complainant,  it  was  necessarily  within  the 
complainant's  knowledge.  Immediately  after 
Mr.  McFarland's  death  the  complainant  be- 
came acquainted  with  the  fact  that  by  his 
will  Mr.  McFarland  had  repudiated  this  con- 
tract, and  had  given  the  subject-matter  of  it 
to  Mrs.  McFarland.  The  complainant  knew 
that  she  bad  accepted  the  gift,  and  he  had  no 
reason  to  believe  that  she  bad  any  knowledge 
of  his  claim  to  that  property.  In  fact,  she 
did  not  know  of  it  With  all  this  informa- 
tion, the  complainant,  without  disclosing  his 
claim  to  Mrs.  McFarland,  advised  and  in- 
duced her  to  undertake  the  foundry  business 
as  owner  of  it,  to  spend  money  on  account 
of  it,  to  make  contracts  in  the  conduct  of  it 
(one  of  them  with  himself),  and  to  change  her 
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position  In  a  way^  wblcb  It  Is  impossible  to 
believe  sbe  would  have  done,  bad  she  known 
that  be  claimed  that  be  was  bimself  the  own- 
er of  that  property.  He  actually  accepted  a 
power  of  attorney  given  by  her,  as  owner,  to 
carry  on  the  business  for  ber.  The  complain- 
ant's counsel,  recognizing  the  awkwardnesa 
of  this  situation,  offer  In  the  bill  of  complaint 
to  release  Mrs.  McFarland  from  ber  contract, 
as  owner,  to  employ  the  complainant  for  five 
years  as  manager,  and  to  return  what  money 
she  had  paid  or  might  pay  him  on  account 
of  that  contract,  upon  terms  that  sbe  should 
convey  the  foundry  and  business  to  bim,  and 
account  to  blm  for  the  profits  of  the  business 
np  to  that  time.  But  the  conduct  of  the 
business  was  not  solely  between  Mrs.  Mc- 
Farland  and  tbe  complainant  Her  contract 
to  employ  blm  is  but  a  small  Incident  of  tbe 
business.  Sbe  took  the  property,  it  is  true, 
as  a  volunteer;  but  the  proof  Is  that,  be- 
lieving herself  to  be  tbe  owner,  and  knowing 
nothing  of  the  complainant's  claim,  sbe,  by 
the  complainant's  contrivance,  advanced  mon- 
ey and  entered  upon  the  conduct  of  the  busi- 
ness. Sbe  may  have,  and  It  Is  entirely 
reasonable  to  believe  that  she  has.  In  the  con- 
duct of  the  business,  entered  Into  other  out- 
standing contracts  than  that  with  the  com- 
plainant—possibly losing  contracts.  BYom 
these  matters  the  complainant  makes  no  offer 
to  relieve  ber.  If  it  be  assumed  that  tbe 
complainant  had  the  contract  with  Mr.  Me- 
Fnrland  alleged  In  bis  bill  of  complaint,  be 
should  be  estopped  to  assert  It,  as  against 
Mrs.  McFarland,  a.ttet  he  had  persuaded  and 
induced  her  to  enter  upon  the  conduct  of  the 
foundry  business  wltbout  disclosing  to  ber 
the  fact  that  he  had  a  contract  which  would 
take  that  business  away  from  her.  There  la 
no  difference,  In  principle,  between  his  action 
and  that  of  an  Intending  purchaser  wbo  has 
obtained  from  an  owner  of  lands  a  private 
contract  to  convey  to  him,  and  who,  secret- 
ing the  fact  that  be  has  sucb  a  contract,  in- 
duces the  heir  or  devisee  of  tbe  owner  to 
build  on  tbe  lands. 

The  complainant  bas  failed  to  present  a 
case  which  entitled  him  to  a  decree  for  spe- 
cific performance  as  prayed  for  in  his  bill  of 
complaint.  I  will  advise  a  decree  that  the 
bill  be  dismissed,  with  costs. 


KR7N  et  al.  v.  KAHN. 

(Supreme  Court  of  New  Jersey.    March,  1903.) 

TROVER  AND  CONVERSION— CAPIAS  AD  RB- 
SPONDENDUM  —  AFFIDAVITS  AND  ORDER  — 
FILINO  —  SUFFICIENCY  —  DEMAND  —  NON- 
RESIDENTS—PROOF—JURISDICTION  —  PUBLIC 
POLICY. 

1.  Where  a  capias  ad  respondendum  Is  issued 
in  an  action  for  trover  and  convereiou,  as  au- 
thorized by  2  Geu.  St.  p.  2543,  i  58,  the  fact 
that  tlie  affidavits  and  order  were  not  filed  In 
the  clerk's  office  until  the  day  succeeding  the 
issuance  of  the  writ  and  the  making  of  tbe 
arrest  was  no  ground  for  quashing  the  writ. 

2.  Where,  in  an  action  for  conversion  of  cer- 
tain diamonds,   the  a£Sdavita  for  a  capias  ad 


respondendum  showed  that  the  goods  were  ob- 
tained by  false  pretenses,  and  were  snlBcieiit 
to  warrant  a  conclusion  that  they  were  pur- 
chased by  defendant  with  a  preconceived  inten- 
tion not  to  pay  for  them,  an  objection  that 
the  affidavits  did  not  state  a  canse  of  acdoa 
for  failure  to  allege  a  previona  demand  for  the 
goods  was  not  sustainable. 

3.  An  action  for  conversion  of  goods  fraod- 
nlently  purchased  being  transitory,  a  court  of 
one  state  will  not  refuse  to  take  jnrisdictioa 
becaase  the  transaction  was  in  another  state, 
of  which  the  defendant  is  a  resident,  on  the 
ground  of  public  policy. 

4.  Where,  in  an  action  for  converrion,  an 
affiant  testified  that  he  knew  defendant  by 
sight,  and  that  he  resided  with  his  family  at  a 
certain  address  in  New  York  City,  and  that 
on  a  certain  day  affiant  conversed  at  such  ad- 
dress with  defendant's  wife,  who  iufonned  him 
that  defendant  resided  there,  was  Buffident 
proof  of  defendant's  nonresidence.  In  the  ab- 
sence of  any  showing  to  the  contrary,  to  sna- 
tain  an  order  to  hold  to  bail  on  such  gronnd. 

5.  Under  2  Oen.  St.  p.  2541,  i  46,  antborizing 
amendments  of  indorsements  omitted  from 
writs,  an  omission  of  plaintiff's  attorney  to  in- 
dorse on  the  back  of  a  capias  ad  respondea- 
dnm  the  name  of  the  county  in  which  tue  writ 
was  to  be  served  and  the  address  of  the  at- 
torneys issuing  the  writ,  as  required  by  a  rale 
of  court,  was  amendable  where  the  omiasiou 
occasioned  no  injury  to  defendant. 

At  Chambers. 

Action  by  Jacques  Kryn  and  others  agalnsi 
Arthur  H.  Kahn  on  a  capias  ad  respondoi- 
dum.  Application  by  defendant  for  a  dis- 
charge on  common  bail  and  to  quaab  tbe 
writ    Application  denied. 

G.  L.  Cole  and  Robert  H.  McCarter,  for  tbe 
motion.    Colle  &  Doffleld,  opposed. 

HENDRICK80N,J.  The  first  ground  of  tbe 
motion  Is  that  the  writ  issued  before  tbe  fil- 
ing in  the  clerk's  office  of  the  affldavlta  and 
order  to  bold  to  bail.  It  appeared  that  the 
order  was  made  at  Atlantic  City  by  a  com- 
missioner of  this  court  In  tbe  evening  of  Jane 
18,  1902,  and  that  the  arrest  was  made  tbe 
same  evening,  and  that  the  papers  were  re- 
ceived by  mail  and  filed  tbe  following  morn- 
ing. Tbe  clerk,  in  compliance  with  a  custom 
of  tbe  ofllce,  filed  tbe  papers  as  of  the  date 
of  June  13,  1902.  The  acUon  la  tai  tort  for 
trover  and  conversion,  and  the  procednre  as 
to  the  holding  to  bail  and  tbe  issue  of  tbe 
writ  Is  regulated  by  section  55  of  the  practice 
act  (2  Oen.  St  p.  £(42).  Tbe  filing  of  the 
affidavit  and  order  are  not  made  a  condition 
precedent  to  the  Issue  of  tbe  capias,  aa  it  is 
under  section  58  of  tbe  act  where  the  action 
is  upon  contract  It  was  held  by  tbe  8n- 
preme  Court,  in  Wert  t.  Strouae,  88  N.  J. 
Law,  184,  upon  a  motion  like  this,  where  the 
action  was  tort  that  "the  affidavits  need  not 
be  actually  filed  before  tbe  writ  Is  issued  and 
arrest  made.  In  actions  of  tort.  Allter  In  ac- 
tions on  contract"  Tbia  decision  haa  not 
been  reversed  or  disapproved  in  any  later 
decision,  and  must  govern  In  determining  tbe 
point  here  Involved.  The  decision  in  Haas- 
ler  T.  Stowe,  7  N.  J.  Law  3.  204.  la  dted  in 
favor  of  the  application,  but  In  that  case  tbe 
action  was  In  assumpsit  and  taance  It  Is  not 
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In  conflict  'With  the  case  ot  Wert  t.  Stronse, 
mpra. 

Another  gronnd  advanced  Is  that  the  afll- 
davita  do  not  disclose  a  cause  ot  action.  It 
is  contended  that,  the  action  being  In  the 
form  of  trorer  and  conversion,  In  order  to  re- 
cover the  valne  of  goods  sold,  the  sale  of 
which  had  been  rescinded  for  fraud,  there 
must  be  a  demand  made  for  the  return  of  the 
goods  before  the  conversion  necessary  to  sap- 
port  the  action  ixm  be  shown.  No  such  de- 
mand was  made  before  the  bringing  of  the 
action.  It  la  conceded  that,  where  the  goods 
of  another  came  lawfully  Into  the  possessimi 
of  a  defendant,  tbere  must  be  a  demand  and 
refnsal  to  deliver  before  the  action  will  lie. 
The  goods  purchased  In  this  case  cohslsted 
of  diamonds  of  a  value  exceeding  |50,000. 
The  affidavits  show  that  they  were  obtained 
by  false  pretenses,  and  the  circumstances  de- 
veloped are  such  as  to  warrant  the  conclusion 
that  the  goods  were  bought  with  the  precon- 
ceived intention  not  to  pay  for  them.  Where 
this  Is  the  situation,  it  is  held  that  the  pos- 
session gained  in  this  way  is  tortious,  and 
that  the  sale  may  be  rescloded,  and  that  an 
action  of  trover  will  lie.  Ferguson  v.  Gar- 
rlogton.  9  Bam.  &  C.  58;  Waters  y.  Van 
Winkle,  8  N.  J.  liaw,  154;  Thurston  v. 
Blanchard,  22  Pick.  18,  S3  Am.  Dec.  700; 
Bnfflngton  v.  Oerrlsh,  15  Mass.  156,  8  Am. 
Dec.  97;  American  Sugar  Ref.  Co.  v.  Fan- 
Cher,  146  N.  Y.  552,  40  N.  B.  206,  27  L.  R.  A. 
767;  PoweU  v.  Powell,  71  N.  Y.  71;  Irving 
V.  Motley,  7  Bing.  54S.  And  It  Is  also  held— 
and,  I  think,  rightly— that  In  such  case  a 
prevkras  demand  of  the  goods  before  action 
brought  is  unnecessary.  Thurston  v.  Blanch- 
ard, supra;  Powell  v.  Powell,  supra. 

It  Is  farther  contended  that,  although  this 
action  is  transitory,  and  may  be  brought  In 
a  different  Jurisdiction  from  that  of  the  resi- 
dence of  the  parties  and  the  place  of  the 
transaction,  yet  that  on  grounds  of  public 
policy  Jurisdiction  of  the  case  should  not  be 
entertained.  New  .York  decisions  have  been 
cited  in  support  of  this  assumption.  Bat  I 
think  the  decisions  referred  to  have  only  re- 
lated to  actions  between  foreigners  coming 
Into  this  country,  and  for  causes  of  action 
arlsdng  on  the  high  seas  or  outside  of  our 
cooDtry.  In  such  cases  the  courts  there 
have,  in  their  discretion,  declined  to  entertain 
Jariadiction.  A  dictum  In  Burdlck  v.  Free- 
man, lao  N.  Y.  422,  24  N.  E.  949,  Is  In  favor 
of  the  right  to  extend  the  exercise  of  this 
discretion  to  an  action  there  between  citizens 
of  another  state  and  for  a  cause  of  action 
not  arising  within  its  Jurisdiction.  The  other 
New  York  cases  cited  therein  do  not  support 
the  dictum  stated.  In  Mclvor  v.  McGabe, 
26  How.  Prac.  257,  where  the  tort  was  com- 
mitted In  New  Jersey,  and  the  parties  being 
both  resident  here,  the  court,  after  a  careful 
review  of  the  anthorities,  held  that  the  court 
had  lurlsdictlon  in  such  cases,  and  was  bound 
to  entertain  the  Jurisdiction  when  invoked. 


where  both  or  either  of  the  parties  are  citi- 
zens of  the  United  States.  In  Hale  v.  Law- 
rence, 21  N.  J.  Law,  714,  47  Ant  Dec.  190. 
upon  argument  of  a  demurrer,  one  of  the 
objections  raised  was  that  the  cause  of  ac- 
tion arose  in  New  York,  and  the  defendant 
resided  there.  Judge  Nevlus,  speaking  for 
the  Court  of  Errors  and  Appeals,  said  the 
answer  to  this  was  that  the  action  was  tran- 
sitory for  trespass  to  personal  goods,  and 
might  be  prosecuted  wherever  the  defend- 
ant should  be  found.  The  court  also  observ- 
ed that  the  qnestlon  was  not  properly  raised, 
and  hence  the  adjudication  may  not  have  the 
force  It  otherwise  would.  But  I  do  not  feel 
at  liberty.  In  the  light  of  the  authorities  al- 
luded to,  particularly  upon  a  motion  like  this, 
to  deny  Jurisdiction  to  the  plaintiffs  in  prose- 
cuting their  action. 

It  is  farther  urged  that  the  proof  of  non- 
residence— the  special  ground  upon  which  the 
order  to  hold  to  ball  is  Justified— is  insuffi- 
cient. One  of  the  affiants  swears  that  he 
knows  the  defendant  by  sight;  that  he  re- 
sides at  No.  101  East  Seventy-Ninth  street,  in 
the  city  of  New  York,  where  said  defendant 
resides  with  his  family.  This  statement  is 
definite  and  positive,  and,  standing  alone, 
would  assuredly  be  regarded  as  sufficient 
proof  of  residence  In  the  state  of  New  York. 
It  cannot  Justly  be  inferred  tliat  this  state- 
ment under  oath  was  based  upon  hearsay 
evidence  alone,  because  the  affiant  added  aft- 
er this  statement  that  on  Jime  6,  1002,  he 
conversed  at  the  above  address  with  the  wife 
of  the  defendant,  who  informed  affiant  tliat 
defendant  resided  there,  but  was  then  out, 
and  would  return  later  in  the  day.  In  Ben- 
nett V.  Benson,  25  N.  J.  Law,  166,  the  affi- 
davit described  a  defendant  as  of  the  city  of 
Brooklyn,  and  this  was  held  sufficient  proof 
of  nonresldence  to  sustain  an  order  to  hold 
to  ball  upon  a  motion  to  discharge  upon  com- 
mon ball.  I  think  the  proof  made  In  this 
case  as  to  defendant's  residence  must  be  held 
sufficient,  especially  since  the  defendant  has 
not  as  yet  availed  himself  of  the  opportunity 
afforded  by  the  statute  to  bring  counter- 
proofs  on  the  matters  contained  In  the  plaln- 
tifTs  affidavits. 

The  only  other  ground  of  this  motion  Is  the 
omission  of  the  plaintiff's  attorney  to  Indorse 
upon  the  back  of  the  writ  the  name  of  the 
county  In  which  the  writ  was  to  be  served 
and  the  address  of  the  attorneys  issuing  the 
writ,  as  required  by  a  rule  of  the  court.  It 
must  be  observed  that  these  omissions  have 
not,  so  far  as  appears,  worked  Injury  to  the 
defendant.  Application  was  made  to  amend 
In  these  particulars  at  the  opening  of  the 
hearing.  In  dealing  with  Infractions  of  Its 
rules,  the  court  will,  I  think,  have  regard  to 
section  46  of  the  practice  act  (2  G  -.  St 
p.  2541),  and  permit  amendments  In  proper 
cases  as  to  the  matters  required  to  be  in- 
dorsed upon  its  writs.  Such  amendments, 
even  of  compulsory  process,  have  been  held 
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proper.  Drake  v.  Berry,  42  N.  J.  Law,  61; 
Logan  V.  Lawshe,  02  N.  J.  Law,  567,  41  AtL 
751. 

Tbe  motion  to  amend  is  allowed.  The  re- 
sult Is  tbat  the  motion  to  discbarge  the  de- 
fendant Is  denied. 


GARBBTT  y.  MOUNTFORD. 
(Supreme  Court  of  New  Jersey.    March,  190S.) 

ATTACHMENT  —  ABSCONDING  DEBTOR  —  NON- 
RESIDENT—AFFIDAVIT— JOINDER  OF 
aROUNDS-BVIDENCE. 

1.  P.  L.  1901,  p.  158,  i  1,  subd.  1,  authorizes 
an  attacfameat  against  an  absconding  debtor 
and  subdivision  2  authorizes  an  attachment 
against  a  person  who  is  a  nonresident  of  the 
state.  Held,  that  where  an  attachment  affi- 
davit charged  that  defendant  had  absconded, 
and  also  alleged  that  she  was  not,  to  deponent's 
knowledge  and  belief,  a  resident  of  the  state  at 
the  time,  and  affldavits  filed  in  resistance  of 
the  attachment  showed  that,  while  she  was  not 
an  absconding  debtor,  she  was  a  nonresident, 
the  attachment  was  sustainable  on  that  ground. 

2.  Evidence  that  defendant  was  a  lecturer, 
and  that  her  husbaad  resided  iu  England,  and 
she  lectured  in  different  states,  and  had  a  per- 
manent address  in  New  Yorli  City,  and  that 
she  was  sojourning  in  New  Jersey,  delivering 
lectures  ill  various  localities,  and  resided  at  dif- 
ferent hotels  during  her  stay  in  eacb  place^  was 
sufficient  to  show  that  she  was  a  uoaresident. 
within  P.  L.  1901.  p.  158,  I  1,  8ub;l.  .-,  authoris- 
ing attachments  against  nonresident  debtors. 

At  Chambers. 


Action  by  William  Oarbett  against  Lydia 
M.  Von  F.  Monntford.  On  rule  to  show 
cause  why  an  attachment  should  not  be  set 
aside.    Motion  denied  and  rule  discharged. 

Wesley  B.  Stout,  for  plaintiff.  S.  Stanger 
Iszard,  for  defendant. 

HENDRICKSON,  J.  The  afBdavit  sets 
forth  tbat  defendant  is  Indebted  to  plaintiff 
In  the  sum  of  $197.80,  and  then  says  that  the 
said  defendant,  "debtor  as  aforesaid,  ab- 
sconds from  her  creditors,  and  is  not,  to  de- 
ponent's knowledge  and  belief,  a  resident  of 
this  state  at  this  time."  The  ground  of  de- 
fendant's motion  is  that  the  defendant  was 
not  an  absconding  debtor;  that  the  affidavits 
taken  under  a  rule  for  that  purpose  abun- 
dantly show  this,  and  therefore  the  writ  Is 
invalid  and  must  be  set  aside.  I  think  the 
affldarlts  taken  under  the  rule  do  show  quite 
clearly  that  the  defendant,  who  was  a  lec- 
turer, was  not  an  absconding  debtor,  within 
the  meaning  of  subdivision  1  of  section  1  of 
the  attachment  act  (P.  L.  1901,  p.  158),  at 
the  time  of  the  making  of  the  affidavit;  tliat, 
on  the  contrary,  she  was  not  a  resident  of 
this  state,  and  never  had  been,  but  was  at 
the  time  temporarily  within  this  state,  deliv- 
ering lectures.  The  motion  to  quash  is  re- 
sisted on  the  ground  that,  even  if  the  proofs 
do  not  show  the  defend.nnt  to  have  been  an 
absconding  debtor,  still  that  the  attachment 
may  be  sustained  under  the  second  subdivi- 
sion of  section  1.  I  am  inclined  to  adopt 
this  view.    As  will  tie  observed,  the  affidavit. 


fifter  declaring  that  the  defend-\nt  absconds 
from  her  creditors,  also  declares,,  in  the  words 
of  the  second  subdivision  of  the  section,  that 
the  defendant  "is  not,  to  deponent's  knowl- 
edge and  belief,  a  resident  of  this  state  at 
this  time." 

Where  several  statutory  grounds  for  an 
attachment  are  stated  cumulatively  in  the  af- 
fldavit,  if  any  one  of  them  i>e  true  tbe  attach- 
ment will  be  sustained,  although  all  the  oth- 
ers be  untrue.  Drake  on  Attachment,  p.  86, 
I  lOL  "Surplusage  in  the  affidavit,  not  hi- 
conslstent  with  tbe  substantial  averment  re- 
quired by  the  statute,  will  not  vitiate."  Id. 
i  105.  It  Is  contended,  however,  tbat  this 
part  of  tbe  affidavit  is  drawn  under  and  pur- 
suant-to  the  first  subdivision  of  the  section, 
which' relates  to  an  attachment  in  case  of  an 
absconding  debtor,  only,  and  has  a  different 
meaning  from  tbat  of  the  same  Identical 
words  in  the  second  subdivision,  which  re- 
lates to  an  attachment  in  case  of  a  nonresi- 
deut  debtor.  But  there  Is  nothing  In  the  af- 
fidavit which  makes  reference  to  one  rather 
than  the  other  of  these  sulidivlslons  of  the 
section.  But  even  If  It  did,  it  is  hard  to  see 
tliat  the  situation  would  be  altered. 

Defendant's  counsel  refers  In  support  of 
bis  contention  to  Del  Hoyo  v.  Brundred.  20 
N.  J.  Law,  328,  and  Leonard  y.  Stent.  36 
N.  J.  Law,  370.  The  difference  in  the  mean- 
ing of  the  word  "resident,"  as  there  pointed 
out.  Is.  that  in  the  section  relating  to  aliscond- 
ing  debtors.lt  means  an  actual  residency  or 
inhabitancy  in  this  state,  wblle  in  tbe  ab- 
sent debtor  section  it  means  not  only  a  legal 
residence  or  domicile  out  of  the  state,  bat 
that  ordinary  service  of  process  upon  the  de- 
fendant was  Impossible.  But  the  point  in 
question  here  was  not  before  the  court  In 
these  cases,  and  hence  they  do  not  govern. 
It  may  be  observed  tbat  the  latter  case  was 
reversed  In  Stout  v.  Leonard,  37  N.  J.  Law, 
492,  and  that  the  distinction  there  pointed 
ont  has  undergone  some  -  transition  in  later 
decisions.  In  the  latter. case  the  difference 
between  domicile  and  residence  is  indicated, 
and  it  was  held  tbat  a  debtor  having  a  resi- 
dence In  this  state,  and  also  a  residence  else- 
where, is  liable  to  be  sued  by  attachment  if 
at  any  time  be  Is  not  in  this  state,  and  does 
not  dwell  or  have  his  usual  place  of  abode 
here.  In  Baldwin  v.  Flagg,  43  N.  J.  Law, 
495,  where  the  attachment  was  against  an 
absent  debtor.  It  was  held  that,  If  a  debtor 
has  not  at  tbe  time  of  the  attachment  snch  a 
place  of  abode  In  this  state  tbat  a  summons 
could  be  served  at  It,  he  Is  a  nonresident 
within  the  meaning  of  the  statute,  etc. 

It  should  also  be  noted  that  in  the  present 
revised  attachment  act  tbat  part  of  section 
3  of  the  former  act  (Oen.  St  p.  98)  which 
provided  tbat  the  attachment  might  Issue 
against  "every  debtor  who  may  reside  out 
of  this  state,"  upon  the  proper  oath,  etc..  has 
been  eliminated.  But  whether  the  distinc- 
tion adverted  to  has  entirely  disappeared,  it 
is   not    necessary   to   decide    in    this    case. 
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Xliere  la  no  doubt,  I  tblnk,  but  tbat  the  affi- 
davit for  the  attacbment  was  made  In  good 
faith.  The  evidence  shows  that  the  defend- 
ant was  not  a  resident  of  this  state,  within 
tbe  meaning  of  the  statute.  Her  evidence  on 
that  point  was  that  her  husband  was  in  Eng- 
land, that  she  lectured  in  different  states, 
and  that  her  permanent  address  was  in  New 
Tork  City.  She  bad  come  in  from  the  West, 
and  lectured  a  few  days  in  Asbury  Park, 
and  was  about  to  go  to  Ocean  City  to  give  a 
course  of  lectures  occupying  a  week,  perhaps, 
and  then  she  was  to  go  to  tbe  state  of  New 
York.  The  plaintiff  had  been  her  agent  to 
arrange  for  the  lectures,  and  was  claiming 
some  money  to  be  due  for  services.  Her 
trunks  had  been  shipped  to  Ocean  City  prior 
to  the  making  of  the  affidavit,  and  she  was 
soon  to  follow.  She  was  stopping  at  a  hotel 
In  Asbury  Park  and  in  Ocean  City  during 
tbe  lectures  in  those  localities.  But  such 
temporary  sojourn  at  a  hotel  does  not  consti- 
tute the  latter  one's  usual  place  of  residence, 
at  which  ordinary  process  could  be  served, 
as  defined  in  Baldwin  v.  Flagg,  ubi  supra. 

It  has  been  held  that  an  affidavit  for  an 
attachment  under  the  third  subdivision  of 
this  act,  requiring  proofs  of  fraud,  though 
Dot  good  under  that  subdivision,  might  be 
sustained  because  the  facts  stated  brought 
tbe  case  within  the  second  subdivision  of  the 
act.  Dixon  v.  Abren,  25  N.  J.  Law  J.  172. 
In  determining  this  motion,  I  must  also  have 
regard  to  the  thirty-third  section  of  the  act, 
which  enjoins  that  the  act  shall  be  construed 
in  all  courts  in  the  most  liberal  manner  for 
the  detection  of  fraud,  the  advancement  of 
Justice,  and  the  benefit  of  creditors.  Stoot  v. 
Leonard,  supra. 

My  conclusion  is  that  the  motion  to  set 
aside  the  attachment  should  be  denied.  Tbe 
rule  to  show  cause  will  be  discharged,  with 
costa. 


UNDERHILL  v.  BUCKMAN  FBUIT  CO. 
OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    April  2,  1903.) 

SALES— CONTRACT  —  CONSTRUCTION  —  DURA- 
TION—ACTION FOR  BREACH— PROOF- 
DIRECTION  OF  VERDICT. 

1.  Where,  in  an  action  for  breach  of  con- 
tract to  famish  plaintiff  400  bunches  of  ba- 
nanas from  each  steamer  arriviDg  daring  a  cer- 
tain time,  at  specified  prices,  there  was  evi- 
dence that  defendant  alwoys  had  one  and  some- 
times more  steamers  per  week,  and  to  show  the 
arrival  of  steamers  after  defendant  refused  to 
furnish  plaintiff  more  bananas,  it  was  error  to 
direct  a  verdict  for  defendant  ou  the  gioimd 
that  the  plaintifif  had  failed  to  prove  the  ar- 
rival of  any  steamer  after  the  breach,  and  be- 
fore tbe  termination  of  the  contract. 

2:  Where  defendant  contracted  to  furnish 
plaintiff  bananas  from  each  steamer  as  It  ar- 
rived, at  certain  prices,  and,  before  the  ter- 
mination of  the  contract  as  renewed,  defeiid- 
an't  notified  plaintiff  by  letter  that  it  consider- 
ed the  contract  with  him  at  an  end,  and  refused 
to  furnish  further  bananas  thereunder,  such  act 
constituted  a  breach  of  contract  for  which 
plaintiff  was  entitled  to  recover. 


3.  Where  a  contract  provided  that  defend- 
ant should  furnish  bananas  to  plaintiff,  at  cer- 
tain prices,  for  one  year,  with  the  privilege  of 
renewal  for  another  year,  or  so  long  as  plain- 
tiff did  not  "advance,  loan,  or  aid  any  one" 
in  importin{[  bananas,  defendant  was  not  enti- 
tled to  termmate  the  contract  by  reason  of  the 
fact  that  plaintiff  purchased  additional  bananas 
from  defendant's  competitors,  on  tbe  ground 
that  snch  purchase  aided  defendant's  competi- 
tors in  Importing  snch  fruit. 

4.  Where  a  contract  for  the  sale  of  bananas 
provided  that  it  was  to  remain  in  force  for  oae 
year,  with  the  privilege  of  renewal  for  another 
year,  provided  die  buyer  did  not  "advance,  loan, 
or  aid  any  one"  in  the  importation  of  bananas, 
the  proviso  was  a  limitation  on  the  contract  at 
the  end  of  the  renewal  year,  and  did  not  render 
it  of  unlimited  duration  so  long  as  plaintiff  com- 
plied with  its  provisiona 

Appeal  from  Court  of  Common  Pleas;  Henry 
D.  Harlan,  Judge. 

Action  by  .Toshua  J.  nnderhiU  against  the 
Bnckman  Fruit  Company  of  Baltimore.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

Argued  before  BRISCOE,  BOYD,  PEAROE, 
SCHMUCKER,  and  JONES,  JJ. 

W.  S.  Bansemer  and  Richard  B.  Tippett,  for 
appellant.  Randolph  Barton,  Sr..  and  Ran- 
dolph Barton,  Jr.,  for  appellee 


BRISCOE,  J.  This  Is  a  suit  t»oiight  by  the 
appellant  against  the  appellee  company  to  re- 
cover damages  for  the  alleged  breach  of  u 
contract.  The  appellant  Is  a  resident  of  the 
state  of  California,  but  at  the  time  of  the 
alleged  breach  was  engaged  in  the  oyster  and 
fruit  business  In  Baltimore  Cicy,  and  his  prin- 
cipal business  was  to  sell  to  the  retail  trade. 
Tbe  appellee  Is  a  truit  company  trading  as 
the  Buckman  Fruit  Company,  and  was  en- 
gaged in  tbe  business  of  Importing  foreign 
fruit,  including  bananas,  to  the  city  of  Balti- 
more, and  sold  to  the  trade  known  as  "Joli- 
bers."  The  contract,  which  is  the  basis  of  this 
controversy,  is  dated  Baltimore,  April  28, 18U7, 
and  is  as  follows;  "I  hereby  agree  to  fur- 
nish J.  J.  Underbill  bananas  to  the  extent  of 
four  hundred  (400)  from  each  steamer  during 
the  months  of  May  and  June  of  each  year 
at  the  following  prices,  namely,  first,  $1.10  per 
bunch;  eiglit  hands  .80  per  bunch;  seconds, 
.60  per  bunch;  thirds,  .40  per  bunch.  And 
the  remainder  of  the  .vear,  that  is  ten  months, 
prices  are  to  be  the  same  as  originally  agreed 
upon,  namely,  firsts,  $1.00  per  bunch;  eight 
bands,  .75  per  bunch;  seconds,  .50  per  bunch; 
tliirds,  .35  per  bunch.  It  is  further  agreed  and 
understood  that  this  agreement  is  to  remain 
In  full  force  one  year  with  privilege  of  re- 
newal for  another  year,  or  as  long  as  tbe  said 
J.  J.  Underbill  does  not  advance,  loan  or  aid 
any  one  In  the  importing  bananas,  also  tbe 
numljer  of  bunches  not  to  exceed  four  hun- 
dred (4€0)  bunches  out  of  each  cargo.  And  in 
consideration  of  tbe  above  agreement  tbe  said 
J.  J.  Underbill  agrees  not  to  loan,  advance  or 
aid  any  individual  or  corporation  in  the  im- 
porting of  bananas  into  this  market.  [Signed] 
Buckman   Fruit   Co.,   per   OL   CX   Buckman. 
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Prea't"  It  appears  that,  according  to  the 
terms  of  the  contract,  It  was  renewed,  by 
agreement  of  the  parties,  for  the  period  of  one 
year,  beginning  on  April  28,  1S98.  Sulsse- 
qnently,  on  the  3d  of  March,  1899,  the  de- 
feudaut  company  notified  the  plaintiff  by  let- 
ter, and  for  reasons  therein  stated,  which  will 
hereafter  appear,  that  It  considered  the  con- 
tract with  him,  dated  April  28,  1897,  at  an 
end.  The  declaration  alleged  that  the  defend- 
ant has  ever  since  the  3d  of  March,  1899,  re- 
fused to  comply  with  its  agreement  made  with 
the  plaintiff,  and  although  he  has  notified  .a 
defendant  of  bis  renewal  of  all  of  his  rights 
under  the  agreement  for  another  period  of  one 
year,  and  of  his  intention  to  resume  all  of 
bis  rights  of  renewal  under  the  agreement,  the 
defendant  has  denied  his  right  of  renewal  un- 
der the  contract,  and  refuses  to  be  further 
bound  by  the  same,  although  the  plaintiff  has 
In  all  respects  performed  his  part  of  the 
agreement,  and  is  ready  and  willing  to  con- 
tinue to  do  so,  and  by  reason  of  this  breach 
the  plaintiff  has  suffered  great  loss  and  dam- 
age. The  defendant  pleaded  to  the  declara- 
tion, "Never  promised  as  alleged,  and  not 
indebted  as  alleged;"  and,  the  case,  upon 
trial,  resulting  In  a  verdict  for  the  defendant, 
the  plaintiff  has  appealed. 

The  questions  in  the  case  arise  upon  a  single 
exception  reserved  by  ine  plaintiff  to  the  rul- 
ings of  the  court  in  tiie  granting  of  the  de- 
fendant's prayers  which  were  offered  at  the 
close  of  the  plaintiff's  case.  The  defendant's 
prayers,  as  granted,  withdrew  the  case  from 
the  jury;  and  the  question  here  Is,  as  they 
were.  In  effect,  a  demurrer  to  the  plaintiff's 
evidence,  were  they  properly  granted  by  the 
court?  We  cannot  concur  with  the  court  be- 
low in  the  instruction  granted  in  this  case,  and 
we  think  there  was  error  in  the  rulings  of 
the  court  upon  both  prayers. 

Tlie  defendant's  first  prayer  ruled,  as  a  mat- 
ter of  Inw,  that  there  was  no  evidence  In  the 
case  legally  sutlicicnt  to  entitle  the  plaintiff  to 
recover,  and  the  veraict  must  be  for  the  de- 
fendant, because  the'  plaintiff  had  failed  to 
prove  the  arrival  or  presence  of  any  steamer 
after  the  alleged  breach  of  the  contract  on 
March  3,  1899,  up  to  and  including  the  28th 
of  April  of  the  same  year.  It  will  be  seen, 
upon  an  examination  of  the  record,  that  there 
was  evidence  tending  to  show  the  time  and 
dates  of  the  airrival  in  -Baltimore  of  the  com- 
pany's steamers.  The  witness  H.  W.  Under- 
hlll  testified  that  the  company  always  had  one, 
sometimes  more,  and  sometimes  three,  a  week. 
The  letter  of  March  8,  1899,  of  the  defend- 
ant's company  to  the  plaintiff,  the  postal  cards, 
and  the  tickets  Issued  by  the  company,  were 
all  evidence  tending  to  show  the  arrival  of 
the  steamers,  and  this  evidence  should  have 
been  submitted  to  the  jury.  There  was  no  con- 
tradictors proof  offered  on  the  part  of  the  de- 
fendant, and  the  evidence  was  legally  suf- 
ficient to  uave  been  left  to  the  jury.  Jones 
V.  Jones,  45  Md.  154;  Co.  Oom'rs  v.  Wise, 
76  Md.  43.  23  AU.  65;    State  y.  Kent  Co. 


Com'rs,  83  Md.  383,  86  AtL  62.  33  L.  K.  A 
291.  But  apart  from  this,  the  prayer  \vu 
manifestly  erroneous  In  directing  a  verdict  for 
the  defendant  The  facts  of  the  case,  vs 
stated  In  the  record,  clearly  amounted  to  a 
breach  of  the  contract  by  the  defendant,  and 
fhts  constituted  a  good  ground  for  tbe  actloD. 
Eckenrode  v.  The  Chemical  Co.  of  Oanton,  K 
Md.  56. 

There  was  also  error  In  granting  tbe  de- 
fendant's second  prayer.  Tbe  prayer  is  as 
follows:  "The  defendant  asks  the  court  to 
Instruct  the  jury,  by  the  true  construction  of 
the  contract  made  between  the  parties,  and 
offered  in  evidence,  the  defendant  was  bound 
to  sell  bananas  to  the  plaintiff  only  so  long 
as  the  plaintiff  should  not  loan,  advance,  or 
aid  any  one  in  the  importation  of  bananas  in- 
to the  dty  of  Baltimore;  that  such  aid  in- 
cluded the  purchase  by  the  plaintiff  of  bana- 
nas from  competitors  of  the  defendant  en- 
gaged in  the  importation  or  sale  of  l)ananas 
in  the  dty  of  Baltimore;  and  inasmuch  as 
the  plaintiff  admits  that  during  the  duration 
of  the  contract,  and  prior  to  the  alleged 
breach  thereof  on  the  3d  of  March.  1899,  be 
purchased  bananas  from  such  competitors  of 
the  defendant,  then  the  defendant  was  Jus- 
tified thereafter  in  refusing  longer  to  sell 
bananas  to  the  plaintiff,  and  tbe  plaintiff  is 
not  entitled  to  recover."  This  prayer,  as 
granted,  proceeded  upon  the  theory  and  as- 
serted the  proposition  that,  according  to  tiie 
construction  of  the  contract  between  the  par- 
ties, the  plaintiff  should  not  only  "not  loan 
nor  advance  nor  aid"  the  competitors  of  the 
defendant  in  the  importation  of  bananas,  but 
that  it  also  prevented  the  plaintiff  from  buy- 
ing from  persons  engaged  in  the  sale  of 
bananas  in  the  city  of  Baltimore.  This  con- 
struction of  the  contract,  as  placed  by  tbe 
prayer,  would  prevent  the  plaintiff  from  bay- 
ing from  other  persons  engaged  in  the  sale 
of  bananas,  and  would  necessarily  limit  his 
business,  during  the  existence  of  the  contract, 
to  the  400  bunches  stipulated  In  the  contract 
We  are  clearly  of  the  opinion  that  such  a 
constructicm  cannot  t>e  sustained  by  either 
the  language  of  the  contract,  the  Intuition 
of  the  parties  at  the  time  of  making  tbe 
agreement,  nor  the  subsequent  cotirse  of  deal- 
ings between  them.  On  the  contrary,  the 
plain  language  of  the  contract  is,  "In  con- 
sideration of  the  above  agreement,  J.  J.  Dn- 
derhlU  agrees  not  to  loan,  advance,  nor  aid 
any  individual  or  corporation  In  the  import- 
ing of  bananas  hi  this  market"  The  object 
of  the  agreement  on  the  part  of  the  defend- 
ant company  was  to  prevent  tbe  plaintiff,  as 
was  set  out  in  a  previous  contract  between 
the  parties,  dated  the  15th  of  April,  1895, 
from  discounting  loans  or  advandng  money 
in  any  way  for  the  purpose  of  conducting  or 
aiding  to  conduct  the  business  of  importing 
bananas  and  foreign  fruits  to  the  Baltimore 
market;  and,  in  consideration  therefor,  the 
defendant  company  was  to  furnish  tbe  plain- 
tlfl  with  bananas  to  the  amount  and  ai  the 
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priced  named  is  the  contract  Tbe  undis- 
puted evidence  In  the  case  1b  to  the  effect 
tliat  both  parties  bo  understood  the  agree- 
ment, and  the  defendant  assented  to  Its  re- 
newal In  1887  with  a  full  knowledge  of  its 
meaning.  Indeed,  any  other  interpretation,  it 
seems  to  us,  would  not  only  violate  Its  plain 
terms,  but  would  operate  as  an  unreasonable 
limitation  and  restraint  upon  the  plaintifTs 
business,  not  contemplated  by  the  parties  to 
the  agreement  Guerand  v.  Dandelet  32  Md. 
568,  S  Am.  Bep.  164. 

Upon  the  question  of  the  duration  of  tbe 
contract  we  need  only  say  that  according  to 
its  terms,  It  was  to  remain  in  force  for  one 
year,  with  privilege  of  renewal  for  another, 
provided  the  plaintiff  did  not  "advance,  loan, 
nor  aid  any  one"  in  the  Importation  of  bana- 
nas.    The  appellant  contends  that,  "by  its 
terms,  the  contract  was  to  remain  in  force 
for  one  year,  with  a  renewal  privilege  for 
another  year,  or  as  long  as  he  does  not  ad- 
vance, loan,  nor  aid  in  the  importation  of 
fruit"  etc.    We  cannot  assent  to  this  con- 
tention.    This  construction  would  make  the 
'Contract  unlimited  in  its  duration,  so  long  as 
the  plaintiff  compiled  with  the  conditions  of 
tbe  agreement  and  would  render  nugatory 
the  clause  which  provides  that  it  should  re- 
main in  force  for  one  year,  with  a  privilege 
of  renewal  for  another  year.    But  we  are  not 
left  without  Ught  SB  to  the  meaning  of  this 
clause  of  the  contract    The  agreement  of 
April  15,  1885,  of  a  similar  import  and  be- 
tween the  same  parties,  is  expressly  limited 
to  one  year  from  Its  date,  and  shows  that 
tbe  words  of  the  clause  now  under  consider- 
ation were  intended  as  a  limitation  on  the 
contract     As  stated  by  the  appellee  in  Its 
brief,  "if  the  clause  referred  to  meant  what 
the  plaintiff  contends  for,  it  would  be  a  con- 
tract practically  In  perpetuity,  and  would  be 
absolutely  nonmutual    and   unilateral."     We 
find  no  reason  for  holding  that  the  duration 
of  the  contract  in  this  case  extended  beyond 
the  period  fixed  by  the  parties.     The  cases 
relied  upon  by  the  appellant  to  sustain  his 
contention  are  distinguishable  from  this. 

For  the  errors  In  the  rulings  of  the  court 
upon  the  prayers,  the  Judgment  must  be  re- 
versed and  a  new  trial  awarded.  Judgment 
reversed  and  new  trial  awarded,  with  costs. 


APPBAt.  OF  RBAYBR  et  aL 
<Coart  of  Appeals  of  Maryland.    April  1,  1803.) 

WILLS-ATTESTATION— SIGNATURE— 
SUFFICIKNCT. 
1.  Where  a  person  writes  the  name  of  a  wit- 
ness to  a  will  for  him,  and  the  latter  thereupon 
puts  bis  mark  to  the  name  thus  written,  it 
opprates  as  the  signature  of  such  witness  as 
fully  as  if  he  himself  subscribed  his  name. 

Appeal  from  Orphans'  Court,  Carroll  Coun- 
ty; Wm.  Y.  Frizzell,  Jacob  Rlnehart  and  L. 
Calvin  Jordan,  Judges. 

Judicial  proceedings  on  the  probate  of  the 
will  of  Washington  Reaver,  deceased.    From 


an  order  of  the  orphans'  court  refusing  to 
admit  the  will  to  probate,  proponents  Joseph 
M.  Reaver  and  others  appeal.    Reversed. 

Argued  before  McSHBRRT,  0.  J.,  and 
FOWLER,  BRISCOE,  BOTD,  PAGE, 
PBARCE,  SCHMTJCKER,  and  JONES,  JJ. 

John  M.  Roberta  and  Benjamin  F.  Croose, 
for  appellants. 

SCHMTJCKER,  3.  Ths  record  in  this  case 
presents  for  our  consideration  the  single 
question  whether  a  mark  made  by  a  witness 
to  a  will  as  his  signature  constitutes  a  suffi- 
cient attestation  by  him.  The  will  of  Wash- 
ington Reaver,  late  of  Carroll  county,  when 
presented  to  the  orphans'  court  of  that  coun- 
ty, was  duly  signed  and  sealed  by  him,  and 
was  attested  as  follows: 

"Signed  sealed  published  and  declared  by 
Washington  Reaver  as  and  for  his  last  will 
and  testament  In  the  presence  of  us,  who  at 
his  request  In  his  presence,  and  in  the  pres- 
ence of  each  other  have  subscribed  onr 
names  as  wltnessea  thereto. 

"Witnesses  Clayton  H.  Harner. 

hU 

"Charles    X    Engle." 

mark. 

After  due  proof  of  the  custody  of  the  win 
and  of  the  fact  that  no  other  will  of  the  tes- 
tator had  been  found  or  was  supposed  to  ex- 
ist, each  of  the  two  witnesses  made  oath  be- 
fore the  orphans'  court  that  he  saw  the  tes- 
tator sign  and  seal  the  will,  that  he  heard 
him  pronounce  and  declare  it  to  be  his  last 
will  and  testament  and  that  at, the  time  of 
doing  so  he  (the  testator)  was,  to  the  best 
of  the  witness'  apprehension,  knowledge,  and 
belief,  of  sound  and  disposing  mind,  mem- 
ory, and  understanding,  and  that  he  had  sub- 
scribed his  name  as  a  witness  at  the  request 
of  the  testator,  in  his  presence,  and  In  tbe 
presence  of  the  other  witness.  Both  wit- 
nesses also  swore  that  Engle  had  subscribed 
bis  name  as  a  witness  to  the  will  by  mal^ng 
his  mark  to  his  name,  which  had  been  writ- 
ten for  him  by  Harner.  The  orphans'  court 
then  passed  the  order  appealed  from,  refus- 
ing to  admit  the  will  to  probate  because  it 
was  "not  executed  according  to  the  act  of 
assembly  in  such  case  made  and  provided." 

The  orphans'  court  were  clearly  in  error  in 
refusing  probate  of  this  will.  The  provision 
of  the  statute  of  this  state  that  a  will  must 
be  attested  and  subscribed  by  the  witnesses 
In  the  presence  of  the  testator  had  its  origin 
in  the  statute  of  frauds,  and  is  substantially 
the  same  as  that  In  force  In  most  of  the  oth- 
er states  and  in  England.  The  text-books 
and  the  decisions  of  the  English  and  Amer- 
ican courts  agn^ee  that  when  another  person 
writes  the  name  of  a  witness  to  a  will  for 
him,  and  the  latter  puts  his  mark  to  the 
name  which  has  thus  been  written.  It  oper- 
ates as  his  signature  as  fully  as  If  he  bad 
subscribed  his  name.  Jarman  on  Wills,  *85; 
Beach  on  Wills,  i  41;  Schouler  on  Wills,  | 
331;  Redfleld  on  Wills,  vol.  1.  p.  228;  Harrl- 
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son  T.  Harrison,  8  Yes.  Jr.  185;  Addy  y. 
Griz,  Id.  503;  Compton  t.  Mitten,  12  N.  J. 
Law,  70;  Ford  v.  Ford,  7  Humph.  00;  Da- 
yls  T.  Semmes,  51  Ark.  48,  9  S.  W.  434;  In 
re  WiU  of  Bridget  GuUfoyle,  22  L.  R.  A.  372 
(Tvbere  a  collection  of  the  cases  on  tbe  sub- 
ject will  be  found  under  the  note  on  "At- 
testation"). 

No  Maryland  decision  directly  to  the  point 
now  in  issue  has  been  called  to  our  attention, 
but  In  Collins  v.  Nicols,  1  Har.  &  J.  402,  It 
was  held  that,  to  establish  a  will  so  as  to 
pass  title  to  land,  "there  must  be  proof  of 
the  handwriting  of  the  testator  and  of  all 
the  witnesses  before  the  will  can  be  jiiven  in 
evidence  [in  an  ejectment],  and,  where  the 
witnesses  Iiave  put  their  marks,  there  must 
be  proof  that  such  marks  are  the  marks  of 
the  witnesses";  thus  recognizing  the  mark: 
made  by  the  witness  as  a  sufficient  attesta- 
tion by  him  of  the  will.  The  doctrine  thus 
announced  in  Collins  v.  Kiools  was  cited 
with  approval  and  relied  on  by  this  court  in 
Hoppe  ▼.  Byers,  60  Md.  388,  showing  It  to 
be  in  accord  with  the  current  of  authorities 
upon  the  sufficiency  of  the  mark  made  by  the 
attesting  witness.  The  order  appealed  from 
will  be  reversed,  and  the  case  remanded,  to 
the  end  that  the  will  may  be  admitted  to  pro- 
bate. 

Order  reversed,  with  costs  to  be  paid  out 
of  the  estate,  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 


WOLFE  et  nx.  v.  MtTRRAT. 

(Court  of  Appeals  of  Maryland.     March  31, 
1903.) 

REVIVAL  OF  ACTION— DEATH  OP  ONB  DB- 
FBNDANT— KBVIVAL  AQAINST  ADMINISTRA- 
TOR—APPEAL— AFFIRMANCB. 

1.  Under  Code  Pub.  Gen.  Laws,  art.  60,  8  4, 
requiring  that,  on  the  death  of  a  defendant 
jointly  sued  with  another,  a  separate  suit 
against  his  administrator  shall  be  docketed,  it 
is  error  to  revive  an  action  against  husband 
and  wife,  after  the  husband's  death,  against 
his  administrator,  so  as  to  effect  a  joinder  of 
the  wife  and  administrator,  as  a  judgment 
against  the  wife  will  be  de  bonis  propriis,  while 
that  against  the  administrator  will  be  de  bonis 
testatoris. 

2.  Where  it  appears  from  the  record  that  a 
judgment  should  never  have  been  entered,  an 
order  reinstating  it  will  be  reversed,  though 
the  order  striking  it  out  was  conditioned  on  de- 
fendants pleading  to  the  merits,  which  they 
failed  to  do. 

Appeal  from  Baltimore  City  Court;  George 
M.  Sharp,  Judge. 

Suit  by  Jesse  H.  Murray  against  Humphrey 
D.  Wolfe,  administrator  of  the  estate  of  John 
H.  R.  Wolfe,  deceased,  and  another.  From  an 
order  reinstating  a  judgment  by  default  which 
had  been  struck  out  on  defendants'  motion, 
defendants  api)eal.    Reversed. 

Argued  before  McSHERRT,  C.  J.,  and 
FOWLER.  BRISOOE,  BOYD,  PEARCB, 
SCHMUCKER,  and  JONES,  JJ. 


Alonzo  Miles,  for  ap^ellanta.  JToUan  L 
Alexander,  for  appellee. 

SCHMUCKER,  J.  This  la  an  appeal  from 
an  order  of  thQ  Baltimore  city  court  which 
rescinded  a  previous  order  striking  out  a 
judgment,  and  declared  the  judgnaent.to  be 
restored.  The  suit  was  originally  Institated 
In  the  circuit  court  for  Howard  county  on 
April  13,  1894,  against  John  H.  R.  Wolfe  and 
his  wife,  Lavlnia,  upon  the  common  counts  in 
assumpsit.  After  Iiaving  been  continued  from 
term  to  term  until  March  22,  1895,  it  was 
then  removed,  on  affidavit  by  the  defendants, 
to  the  circuit  court  for  Baltimore  county, 
where  the  defendimts  filed  the  general  issue 
pleas  on  May  13,  1895.  John  H.  K.  Wolfe  then 
died,  and  the  plaintiff  suggested  his  death, 
and,  instead  of  docketing  a  separate  suit 
against  his  administrator,  as  is  required  in 
such  cases  by  section  4  of  article  50  of  the 
Code  of  Public  General  Laws,  procured  the 
administrator  to  be  made  a  codefendant  to 
the  existing  suit,  and  summoned  upon  process 
issued  out  of  the  circuit  court  for  Baltimore 
county.  At  that  stage  of  the  proceedings  tlie 
defendants,  with  leave  of  the  court,  witlidiew 
their  pleas,  and  filed  a  demurrer  to  tiie  declara- 
tion. The  court  sustained  the  demurrer,  and 
directed  the  plaintiff  to  declare  over.  The  case 
was  continued  in  tiiat  condition  from  term  to 
term  until  the  March  term,  1897,  when  it  was 
put  upon  the  stet  docket,  under  the  rule  of 
court,  after  having  been  called  four  times  and 
continued.  On  December  9,  1898,  while  the 
case  was  upon  the  stet  docket,  the  plaihtift  so 
amended  his  narr.  as  to  aver  that  the  transac- 
tions out  of  which  the  alleged  indebtedness 
of  the  defendants  arose  had  been  made  during 
the  lifetime  of  the  said  John  H.  R.  Wolfe  and 
his  wife,  Lavinia,  "at  their  written  request." 
Nothing  further  seems  to  have  been  done 
uuUl  the  8th  of  February,  1901,  when  the 
plaintiff,  without  first  procuring  the  case  to 
be  taken  from  the  stet  docket  and  restored 
to  an  active  condition,  filed  a  suggestion  and 
affidavit  for  its  removal,  and  it  was  thereupon 
transmitted  to  the  Baltimore  city  court,  where 
It  was  placed  upon  the  trial  docket;  and  on 
May  31,  1901,  on  motion  of  the  plaintiff,  a 
Judgment  by  default  was  entered  against  the 
deruudants  for  want  of  a  plea  to  the  amended 
narr.  This  judgment  was  made  final  and  ex- 
tended on  June  3,  1901.  On  March  19,  19U2, 
the  court  struck  out  this  Judgment  on  motion 
of  the  defendants,  who  were  granted  10  days 
within  which  to  plead  to  the  amefided  narr. 
On  March  25,  1902,  they  filed  pleas  to  the 
jurisdiction  of  the  court.  To  these  pleas  the 
plaintiff  filed  a  motion  ne  recipiator,  which 
the  court  granted  on  November  3,  1902,  re- 
fusing the  defendants'  application  to  plead 
over,  and  at  the  same  time  passed  the  order 
appealed  from,  which  is  as  follows:  "The 
motion  of  the  defendants  to  strike  oat  the 
judgment  entered  against  them  In  this  cause 
having  been  fully  argued  before  the  court, 
the  court  thereupon,  on  the  19th  day  of  March, 
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1902,  made  an  oral  order  directiug  the  judg- 
ment to  be  stricken  out  on  condition  that  the 
dofendants  plead  to  the  merits  within  10  days 
Irom  tne  date  of  the  order,  which  order  or 
Judgment  the  derk,  by  Inadyertence,  entered 
on  the  docket.  Motion  to  strike  out  Judgment 
granted.  Judgment  stricken  out,  and  defend- 
ants to  plead  within  ten  days;  and,  the  de- 
fendants having  thereafter  filed  a  plea  to  the 
Jurisdiction,  the  plaintiff  entered  a  motion  that 
the  said  plea  to  the  Jurisdiction  be  not  re- 
ceived, and  that  the  order  striking  out  the 
said  Judgment  against  the  defendants  should 
be  rescinded,  and  the  said  Judgment  restored. 
It  is  thereupon,  this  1st  day  of  November, 
r.i02,  after  argument,  considered  and  adjudged 
by  the  court  here  that  the  docket  entries  19th 
March,  1902,  to  wit,  'Motion  to  strike  out  Judg- 
ment granted,  Judgment  stricken  out,  and  de- 
fendants to  plead  within  ten  days,'  be  amended 
so  as  to  read,  'Motion  to  strike  out  Judgment 
granted.  Judgment  stricken  out,  and  defend- 
ants tc  plead  to  the  merits  within  ten  days;' 
the  same  being  the  real  order  or  Judgment, 
made  by  the  court  on  the  said  19th  day  of 
March,  1902,  upon  the  said  motion  to  strike 
out  said  Judgment.  And  it  is  fm'thcr  con- 
sidered and  ordered  by  the  court  that  the  de- 
fendants having  failed  to  plead  to  the  merits 
within  said  ten  days,  as  required  by  said  order 
of  19th  March,  1002,  that  the  motion  of  the 
plaintiff  that  the  plea  to  the  Jm-Isdictlon  'filed 
by  the  defendants  herein  be  not  received,  and 
that  the  order  striking  out  the  said  Judgment 
be  rescinded,  and  the  said  judgment  restored, 
be,  and  the  same  is  hereby,  granted,  and  the 
said  judgment  so  stricken  out  be,  and  the 
same  is  hereby,  restored." 

TVe  do  not  deem  It  necessary  to  discuss  all 
of  the  grounds  of  objection  urged  by  the  ap- 
pellants, on  their  brief  and  in  argument,  to  the 
action  of  the  learned  judge  of  the  city  court 
In  passing  this  order.  It  is  apparent  upon  the 
face  of  the  record  not  only  that  the  Judg- 
ment against  the  appellants  never  should  have 
been  entered,  and  was  therefore  properly 
stricken  out,  but  also  that  the  suit,  in  its 
present  form,  cannot  be  maintained;  one  of 
the  defendants  being  sued  In  his  own  right, 
and  the  other  as  administrator.  As  was  said 
by  our  predecessors  in  State,  Use  of  Ranstead, 
T.  Banks,  48  Md.  520:  "It  was  error  to  Join 
the  surviving  obligor  and  the  executor  of  the 
deceased  obligor  In  the  same  action.  In  such 
cases  separate  suits  only  can  be  maintained, 
for  the  reason  that  they  are  liable  in  dif- 
ferent rights,  and  the  judgments,  If  recovered, 
will  not  be  the  same;  one  being  de  bonis 
proprils,  and  the  other  de  bonis  testatorls." 
The  doctrine  there  announced  had  already 
been  asserted  In  Blizzard,  Adm'r,  v.  Jacobs,  3 
GUI  &  J.  70-73,  and  It  Is  directly  applicable 
to,  and  must  control,  the  suit  now  under  con- 
sideration. The  order  appealed  from  must 
therefore  be  reversed. 

It  Is  not  apparent  from  the  record  that  the 
philntiff  at  the  time  of  instituting  his  suit  held 
any  such  Joint  written  obligation  of  the  hus- 


band and  wife,  who  were  the  original  defend- 
ants, as  is  contemplated  by  section  2  of  article 
45  of  the  Code  of  Public  General  Laws,  which 
furnished  the  only  authority  then  existing  for 
bringing  a  Joint  suit  at  law  against  a  hus- 
band and  wife;  but,  as  he  may  have  then  held 
such  an  obligation,  we  will  remand  the  case, 
to  the  end  that  he  may  be  jpermltted,  upon 
proper  terms,  to  amend  his  suit.  If  he  desire 
so  to  do,  by  discontinuing  It  as  to  Humphrey 
D.  Wolfe,  administrator.  The  remaining  de- 
fendant should  then  be  permitted  to  plead 
to  the  merits,  to  the  end  that  the  case  may 
proceed  In  due  course. 

Order  appealed  from  reversed,  with  costs, 
and  case  remanded  for  further  proceedings 
In  accordance  with  this  opinion. 


YENTSCH  V.  CHLORIDE  OF  SILVER 

DRY  CELL  BATTERY  CO. 

(Court  of  Appeals  of  Maryland.     March  31, 

1903.) 

SERVANT— PERSONAL  INJURIBS-DIRBCTIOK 
OP  VERDICT. 

1.  In  an  action  for  injuries  received  by  an 
employs  while  working  at  a  sandpaper  wheel, 
where  the  evidence'  showed  that  the  machine 
was  dangerous,  that  no  warnine  was  given  the 
employ^  of  the  danger,  and  that  he  was  in- 
experienced and  received  no  Instmctions,  it  was 
error  to  take  the  case  from  the  jury. 

Appeal  from  Superior  Court  of  Baltimore 
City;  DanL  GIraud  Wright,  Judge. 

Action  by  Charles  W.  R.  Yentsch,  an  In- 
fant, by  his  father  and  next  friend,  Herman 
Yentsch,  against  the  Chloride  of  Silver  Dry 
Cell  Battery  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PBARCE, 
8CHMUCKER,  and  JONES,  JJ. 

Elmll  Budnltz  and  C.  D.  McFarland,  for 
appellant.    Carroll  T.  Bond,  for  appellee. 

FOWLER,  J.  The  plaintiff  sues  to  recov- 
er damages  for  a  serious  personal  injury, 
which  be  alleges  was  caused  by  defective  or 
improperly  constructed  machinery  used  in 
the  factory  of  the  defendant  company.  At 
the  close  of  the  plaintifTs  testimony,  the 
Judge  of  the  superior  court  of  Baltimore  City, 
at  the  instance  of  the  defendant,  took  the 
case  from  the  jury.  There  was  accordingly 
a  verdict  and  Judgment  In  favor  of  the  de- 
fendant, and  the  plaintiff  has  appealed.  It 
will  therefore  be  necessory  to  examine  the 
testimony  ns  contained  in  the  record,  in  or- 
der to  determine,  assuming  it  all  to  be  true, 
whether  there  Is  any  error  in  the  action  of 
the  court  In  taking  the  case  from  the  jury. 

It  appears  from  the  testimony  that  in  the 
room  of  the  factory  of  the  defendant  in 
which  the  ptalntlff  was  working  there  is, 
among  other  machinery  and  appliances,  a 
"sandpaper  wheel,"  used  for  grinding  down 
and  shiiping  pieces  of  hard,  compre-ssed  pa- 
per, which  are  used  in  fitting  out  electrical 
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batteries.  Thla  machine  Is  composed  of  two 
large,  flat,  Iroo  wheels,  on  an  axle  3  or  4 
feet  long,  all  supported  about  4  feet  up  from 
the  floor  on  two  braces,  constructed  much 
like  the  common  sawhorse.  The  wheels  are 
about  36  inches  in  diameter.  The  outer  flat 
service  of  each  wheel  is  covered  by  a  large 
sheet  of  sandpaper,  held  by  an  Iron  band  or 
rim  screwed  on  the  outer  edge,  and  which  is 
removed  to  put  In  fresh  sheets  of  paper  from 
time  to  time.  The  wheels  are  kept  revolv- 
ing at  the  rate  of  from  280  to  300  revolu- 
tions per  minute,  or  faster,  by  power  trans- 
mitted through  a  belt  which  runs  around  a 
pulley  or  flat  wheel  on  the  axle,  midway  be- 
tween the  sandpaper  wheels.  This  machin- 
ery Is  kept  running  continuously  all  day. 
The  fiber  to  be  ground  or  shaped  Is  pressed 
up  against  one  of  these  revolving  sandpaper 
"Wheels  until  the  desired  amount  of  grind- 
ing has  been  accomplished.  It  also  appears 
from  the  testimony  that  the  space  between 
the  wheel  and  the  table  or  rest  which  sup- 
ported the  fiber  while  It  was  in  the  hands 
of  the  plaintlfT  was  from  a  quarter  to  three- 
eighths  of  an  inch  wide,  and  that  It  ought 
not  to  have  been  m<»e  than  one-sixteenth  of 
an  inch  In  width;  that  the  sandpaper  on  the 
rim  of  the  wheel  was  not  wide  enough,  and 
that  air  would  get  under  the  paper,  and  form 
lumps,  which  caught  the  fiber  plate  that  was 
being  ground,  and  forced  it  between  the  table 
on  which  it  rested  and  the  wheel;  that  the 
frame  or  structure  on  which  the  wheel  rested 
was  not  fixed  tight;  and  that  it  was  without 
a  loose  pulley.  The  plaintiff  thus  describes 
the  accident:  "He  was  grinding  fiber  plates 
about  six  Inches  square  and  three-eighths  of 
Inch  thick.  •  •  •  The  wheel  was  going 
around.  There  was  a  dangerous  edge  on  the 
wheel,  because  the  paper  was  too  small,  and 
came  out  of  the  hub  on  the  outside  that  held 
the  paper  on.  *  *  *  His  hand  slipped 
against  the  wheel  and  was  pullod  through. 
He  could  not  get  it  out."  He  called  for  assist- 
ance, but,  because  there  was  no  loose  pulley 
on  the  machine.  It  could  not  be  stopped  at 
once.  The  plaintiff  was  about  17  years  old 
at  the  time  of  the  accident  His  duties  were 
to  work  all  around  the  shop,  at  everything. 
He  testifies  that  he  had  been  grinding  fiber 
plates  for  five  or  six  weeks  for  a  short  time 
each  day,  but  that  he  was  not  experienced, 
and  never  had  any  instructions;  that  he  was 
never  told  of  the  danger;  that  he  did  not 
know  that  lumps  would  form  on  the  sand- 
paper around  the  wheel.  He  further  testi- 
fied that  his  Injury  was  caused  by  the  lump 
on  the  sandpaper  striking  the  fiber  plate, 
carrying  it  and  his  band  Into  the  space  be- 
tween the  wheel  and  the  table  The  witness 
Clarence  W.  Smith,  a  tinner  and  plumber, 
testified  that  "he  had  worked  at  this  machine 
about  four  months.  It  was  a  dangerous  ma- 
chine. *  *  •  The  space  between  the 
wheel  and  the  plate  on  which  the  fiber  rest- 
ed when  being  ground  was  about  one-quarter 
of  an  Inch,  or  three-eighths;   something  like 


that  If  the  plate  had  been  nearer  to  the 
wheel,  the  fiber  would  not  have  gone  down, 
and  the  plaintiff's  hand  would  not  have  been 
carried  through.  There  would  not  have  been 
space  enough.  But  that  was  the  way  It 
was  constructed."  Another  witness  (Arthur 
Kretchmar,  a  machinist  by  trade)  testifled 
that  he  knew  the  construction  of  tbls  ma- 
chine of  the  defendant,  and  worked  tbere 
five  years.  He  reiterates  the  testimony  of 
the  other  witnesses  as  to  the  space  between 
the  wheel  and  the  table  being  too  large  for 
safety,  and  said  "the  fixture  ought  to  be 
made  so  It  fits  tight  and  can't  give  at  alL 
But  for  that,  the  fiber  plate  can't  slip  down. 
That  would  have  made  it  a  safe  machine." 
"This  accident,"  he  said,  "could  not  have 
happened  if  it  had  different  fixtures." 

In  the  present  state  of  the  record.  It  is 
clear  that  the  machine  by  means  of  Trhlch 
the  plaintiff  was  Injured  was  dangerous.  It 
was  dangerous,  first,  because  the  space  be- 
tween the  wheel  and  the  table  was  too  wide; 
second,  because  the  sandpaper  used  on  the 
■Wheel  was  too  narrow;  third,  because  It  was 
without  an  appliance  called  a  "loose  pulley," 
used  for  the  immediate  stopping  of  the 
wheel;  and,  fourth,  because  the  machine  It- 
self was  not  firmly  fixed,  or,  as  one  of  the 
witnesses  said,  "That  fixture  ought  to  be 
made  so  it  fits  tight,  and  can't  give  at  alL" 
It  is  equally  clear  from  the  testimony  as  It 
now  stands  (for  we  are  bound  to  assume  it 
to  be  true)  that  the  plaintiff  never  received 
any  warning  of  the  danger,  nor  did  he  know 
there  was  any.  He  testifies  that  he  was 
without  experience  and  had  never  received 
any  instructions.  While  it  may  be  conceded 
that  on  the  whole  testimony,  as  now  before 
us,  the  Inference  might  be  drawn  that  the 
plaintiff  had  sufficient  experience  and  knowl- 
edge to  make  him  aware  of  the  danger,  yet 
that  was  a  question  for  the  Jury,  and  not  for 
the  court  It  was  conceded  by  counsel  at 
the  bearing  that,  as  we  said  in  Levy  v.  Clark. 
90  Md.  147,  44  Atl.  990,  the  principles  con- 
trolling such  cases  as  this  have  been  so  thor- 
oughly and  definitely  settled  in  Maryland 
that  there  ought  to  be  no  longer  any  neces- 
sity to  discuss  them.  It  is  the  duty  of  the 
employer  to  furnish  his  employfi  safe  ma- 
chinery and  appliances.  This  duty,  however. 
Is  not  absolute,  for,  as  was  said  In  Wood  v. 
Helges,  83  Md.  2CS,  34  Atl.  872,  the  obliga- 
tion of  the  employer  extends  no  further  than 
to  require  him  to  use  that  care  which  ordi- 
nary prudence  and  the  exigencies  of  the  sit- 
uation demand  In  providing  the  servant  with 
machinery  or  other  instrumentalities  safe  for 
use  by  him."  And  so  in  the  same  case  it  la 
stated  as  a  well-settled  rule  that  an  employe 
assumes  such  risks  incident  to  the  discharge 
of  his  duties  as  are  open  or  obvious,  but 
where,  as  the  plaintiff  in  this  case  swears, 
the  dangers  and  risks  are  such  as  he  had  no 
reason  to  believe  he  would  have  to  encoun- 
ter, the  case  is  entirely  different  "No  one," 
he  says,  "told  him  what  the  danger 
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'*Se  never  had  done  the  work  before,  and 
"vvas  not  exi>erlenced  at  it"  "His  experience 
"vcas  not  enough  to  learn  lilm  of  the  danger 
to  grind.  Unless  some  one  told  him,  he 
-w^onld  not  know  of  it  •  *  •"  If  the 
risks  and  dangers,  therefore,  are,  as  testified 
by  the  plaintiff,  hidden,  and  such  as  he  could 
uot  know  unless  he  was  informed  of  them, 
tlie  defendant  was  bound  to  notify  him,  pro- 
vided the  defendant  knew,  or  by  tiie  exercise 
of  ordinary  care  ought  to  have  known,  of 
tbem.  Wood  t.  Heiges,  supra;  Am.  Tob.  C!o. 
V.  Strlckling,  88  Md.  500,  41  Atl.  10S3;  Natl. 
E^nam.  Co.  v.  Brady,  93  Md.  646,  49  Atl.  845. 
A.nd  whether  the  dangers  in  this  case  were 
such  as  the  defendant  knew  or  ought  to  have 
known  was  a  question  for  the  Jury,  upon 
proper  Instructions,  and  not  for  the  court 

It  follows,  therefore,  from  what  we  have 
said,  that  there  Is  legally  sufficient  evidence 
that  the  machine  was  dangerous;  that  no 
warning  was  given  the  plaintiff  of  the  dan- 
ger; that  the  plaintiff  was  inexperienced  and 
received  no  instructions.  These  facts  being 
conceded,  as  they  must  be,  aa  the  case  Is 
now  presented  on  a  demurrer  to  the  evi- 
dence, the  defendant  was  guilty  of  negli- 
gence which  directly  caused  the  injury,  and 
the  case  was  improperly  withdrawn  from  the 
Jury. 

Judgment  reversed.  Cause  remanded  for 
new  trioL 


GUT  V.  STATU 

(Conrt  of  Appeals  of  Maryland.     March  81, 
1903.) 

JUROKS  —  DISQUALIFICATION  —  LOCAL  OPTION 
LAW— EVIDENCE— INSTRUCTIONa 

1.  DeclaratloQ  of  Rights^  art.  21,  provides 
that  in  all  criminal  prosecutions  every  mau  is 
entitled  to  a  speedy  trial  b^  an  impartial  jury. 
In  a  prosecution  for  violating  Code  Pub.  Loc. 
Laws,  art  13,  jt  228  et  seq.,  commonly  knovrn 
as  the  "Local  Option  Law,''  where  it  did  not 
appear  that  the  T^aw  and  Order  League  or  Law 
lODforcement  League  of  the  county  were  in 
coatrol  of  the  prosecntiou,  or  employed  counsel 
to  participate  therein,  although  two  witnesses 
for  the  state  were  detectives  in  the  regular 
employ  of  the  league,  and  laid  the  information 
before  the  grand  jury  which  led  to  the  indict- 
ment of  the  traverser,  the  fact  that  two  of 
the  jurors  were  members  of  such  league  (one 
of  them  having  paid,  and  the  other  having 
promised  to  pay,  a  contribution  to  the  funds 
thereof)  did  not  disqaalify  them  as  jurors  in 
the  case,  as  they  both  stated  on  their  voir 
dire  that,  while  the  principal  object  in  orgau- 
izing  the  league  was  the  enforcement  of  the 
local  option  law,  they  had  not  formed  or  ez- 
preued  any  opinion  as  to  the  guilt  or  innocence 
of  the  traverser,  or  any  opinion  of  the  local 
option  law  of  the  county  which  would  prevent 
them  from  giving  an  impartial  trial  to  any  per- 
son  charged  with  violating  such  law. 

2.  The  fact  that  two  of  the  state's  witnesses 
wore  detectives  in  the  regular  employ  of  the 
Law  and  Order  League,  and  laid  the  informa- 
tion before  the  grand  jury  which  led  to  the  In- 
dictment of  the  traverser,  was  a  circumstance 
to  be  considered  by  the  jury  in  weighing  the 
credibility  of  their  testimony. 

3.  It  is  within  the  discretion  of  the  court  in 
criminal  trials  to  give   instructions  as  to  the 


law,  althoagh  the  Jnry,  being  Jndges  of  both 
the  law  and  facta,  are  not  bound  by  the  court's 
instructions,  but  should  give  them  such  weight 
as,  in  their  Judgment  is  proper. 

4.  The  fact  that  the  traverser  had  a  govern- 
ment license  to  sell  liquors  in  a  county  was 
prima  facie  evidence  that  he  waa  engaged  in 
the  business  of  selling  liquors. 

5.  The  fact  that  the  traverser  waa  engaged 
in  the  businless  of  selling  liquors  was  not  suffi- 
cient to  warrant  his  conviction  for  violating  the 
local  option  law,  without  distinct  proof  that  he 
or  his  agent  made  the  particular  sale  charged 
in  the  indictment. 

Appeal  from  Circuit  Court  Harford  Coun- 
ty;  James  D.  Watters,  Judge. 

George  Guy  was  convicted  of  violating  the 
local  option  law,  and  appeals,    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
FOWLER,  BRISCOE,  BOYD,  PEABCE, 
SCHMUCKBR,  and  JONES,  JJ. 

Harry  S.  Carver  and  Walter  W,  Preston, 
for  appellant  Atty.  Gen.  Bayner,  for  the 
State. 

SCHMUCKER,  J.  The  appelhint  waa 
tried  and  (vinvicted  in  the  circuit  court  for 
Harford  county  for  a  violation  of  article  13, 
t  228  et  seq.,  of  the  Code  of  Public  Local 
Laws,  commonly  known  as  the  "Local  Op- 
tion Law"  of  that  county.  Three  exceptions 
were  taken  by  the  traverser  during  the  trial. 
The  first  exception  was  to  the  ruling  of  the 
court  to  the  qualification  of  two  Jurors;  the 
second  was  to  an  oral  statement  of  the  court 
to  the  Jury  when  they  were  brought  into 
court  and  expressed  the  opinion  that  they 
would  be  unable  to  agree;  and  the  third  was 
the  answer  of  the  court  to  a  written  request 
from  the  Jury  for  Information  on  certain 
legal  propositions. 

At  the  trial  of  the  case,  before  the  Jnry 
were  Impaneled,  they  were,  at  the  request 
of  the  traverser,  awom  upon  their  voire  dire. 
After  having  been  so  sworn,  two  of  the  Jurors. 
In  response  to  questions  put  by  the  counsel  for 
the  traverser,  stated  that  they  were  members 
of  the  Law  and  Order  League,  or  Law  En- 
forcement League,  of  Harford  county,  and 
one  of  them  stated  that  he  had  paid  a  con- 
tribution to  the  funds  of  the  league,  and  the 
other  stated  that  he  bad  promised  and  ex-- 
pected  to  pay  such  a  contribution.  They 
both  stated,  in  reply  to  further  questions, 
that  they  supposed  the  principal  object  In  or- 
ganizing the  league  was  the  enforcement  of 
the  local  option  law.  They  both  further 
stated  that  they  had  not  formed  or  expressed 
any  opinion  as  to  the  guilt  or  Innocence  of 
the  traverser,  or  any  opinion  of  the  local  op- 
tion law  of  Harford  county  which  would  pre- 
vent them  from  giving  a  fair  and  impartial 
trial  to  any  person  charged  with  violating 
said  law,  or  from  rendering  a  verdict  accord- 
ing to  the  law  and  evidence  In  such  a  case. 
Louis  Wein  and  John  Sperzel,  two  witnesses 
who  testified  on  the  part  of  the  state,  stated 
In  their  testimony  that  they  were  In  the  em- 


1f  4.  See  Intoxicating  Llqnon,  vol.  St,  Cent.  Dig 
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ploy  of  and  paid  by  the  said  league  as  de- 
tectives, aud,  while  so  employed,  procured 
the  Indictment  against  the  traverser  in  this 
case. 

The  traverser  objected  to  the  names  of 
these  two  Jurors  being  put'  upon  the  list  of 
20  names  from  which  to  strllce  a  Jury,  but 
the  court  overruled  the  objection,  and  di- 
rected their  names  to  be  put  upon  the  list; 
and  to  this  action  of  the  court  the  traverser 
took  his  first  exception.  The  contention  of 
the  appellant  Is  that  those  two  Jurors  were 
not,  under  the  circumstances,  impartial  Ju- 
rors, within  the  meaning  of  article  21  of  the 
Declaration  of  Rights;  that  their  presence 
upon  the  list  left  him  but  18,  instead  of  20 
names,  from  which  to  strike  4.  There  Is  no 
doubt  that  he  was  entitled  to  a  list  of  20 
qualified  Jurors,  from  which  to  strike  4,  so 
that  the  issue  under  this  exception  is  nar- 
rowed down  to  the  question  whether  the 
membership  of  the  two  Jurors  in  the  league, 
and  their  contributions— the  one  paid,  and 
the  other  promised— to  its  funds,  disqualified 
them  from  acting  as  Jurors  in  this  case. 
There  was  no  question  as  to  the  qualification 
of  the  two  Jurors  on  any  other  ground.  The 
answers  which  they  made  to  the  questions 
put  to  them  by  the  court  when  examined  on 
their  voir  dire  were  such  as  have  been  held 
by  repented  decisions  of  this  court  to  consti- 
tute the  parties  making  them  qualified  Ju- 
rors. Gillespte  V.  State,  92  Md.  171,  48  Ati. 
32;  Waters  v.  State,  51  Md.  430;  Zimmer- 
man V.  State,  56  Md.  539;  Garlitz  v.  State, 
71  Md.  300,  18  AtL  3»,  4  L.  R.  A.  601.  We 
do  not  think  that  the  mere  fact  that  they 
were  members  of  the  league,  and  bad  con- 
tributed or  promised  to  contribute  to  its 
funds,  disqualified  them  from  being  Jurors 
in  cases  prosecuted  by  the  state  against  per- 
sons charged  with  having  violated  the  pro- 
visions of  the  local  option  law.  The  pur- 
poses of  the  league  were  identical  with  those 
which  the  law  imposes  upon  every  citizen  in 
respect  to  the  matters  within  the  purview  of 
that  organization.  As  was  said  by  the  Su- 
preme Court  of  Illinois  in  Musick  v.  People, 
40  111.  272,  all  members  of  civilized  society 
are.  In  cflfect,  members  of  such  leagues.  The 
fact  that  these  two  Jurors  had  contributed 
or  promised  to  contribute  to  the  funds  of  the 
league  gave  them  no  pecuniary  interest  In 
the  result  of  the  trial,  for  neither  the  con- 
viction nor  the  acoulttal  of  the  traverser 
would  have  restoredihe  contribution  already 
paid,  nor  diminished  the  obligation  to  pay 
the  promised  one.  They  had  no  interest 
whatever  in  the  conviction  of  the  traverser. 
If  he  were  not  guilty  of  the  offense  with 
which  he  was  charged.  The  conclusion  to 
which  we  have  come  upon  this  question  has 
been  reached  by  almost  all  of  the  courts 
ft'hlch  have  been  called  upon  to  consider  it. 
Musick  V.  People,  supra;  Koch  v.  State,  32 
Ohio  St.  353;  V.  8.  v.  Borger  (C.  C.)  7  Fed. 
193;  Boyle  v.  People,  4  Colo.  181,  34  Am. 
Rep.  76;  State  v.  Wilson,  8  Iowa,  407;  State 


V.  Enapp,  40  Kan.  148,  19  Pac.  728.  In 
Commonwealth  v.  O'Nell,  6  Gray,  843,  it 
was  also  held  that  mere  membership  in  such 
a  league,  and  having  contributed  to  its  funds, 
did  not  disqualify  a  Juror;  but  it  was  Inti- 
mated that  If  he  bad  promised,  but  not  yet 
paid,  a  contribution,  it  might  be  otherwise. 
In  the  later  case  of  Com.  v.  Moore,  143  Ma<s. 
138,  9  N.  E.  25,  68  Am.  Rep.  128,  It  was  held 
by  the  same  court  that  members  of  sucb  an 
association,  binding  themselves  to  contribute 
to  it,  cannot  be  regarded  as  indifferent,  and 
ought  not  to  be  Jurors  in  a  prosecution  for  an 
unlawful  sale  of  liquor.  But  in  the  still  later 
case  of  Com.  v.  Burroughs,  145  Mass.  242,  13 
N.  E.  884,  the  same  court  held  it  not  to  be 
error  in  the  trial  court  to  refuse  to  ask  a 
Juror,  at  the  instance  of  the  traverser.  If  he 
bplongod  to  a  law  and  order  league,  although 
the  statute,  in  addition  to  requiring  certain 
questions  to  be  put  to  a  Juror,  to  teat  his 
qualification,  provided  that  the  party  ob- 
jecting to  him  might  introduce  any  other 
competent  evidence  in  support  of  the  objec- 
tion. The  law  upon  the  subject  seems,  there- 
fore, to  be  not  finally  settled  In  Massachu- 
setts. 

We  are,  however,  of  the  opinion  that  In  or- 
der to  fnmish,  for  the  trial  of  persons  char- 
ged with  the  commission  of  crimes  or  mis- 
demeanors. Jurors  free  from  the  suspicion  of 
bias  or  partiality,  members  of  such  leagues 
or  organizations  should  not  be  permitted  to 
serve  upon  the  Jury  in  those  cases  In  which 
the  league  is  in  control  of,  or  by  the  employ- 
ment of  special  counsel  actively  participates 
in,  the  prosecution  of  the  traverser.  It  ap- 
pears in  the  present  case  that  the  witnesses 
•Wein  and  Sperzel,  who  testified  for  the  state, 
were  detectives  in  the  regular  employ  of  the 
league,  and  that  they  bad  also  laid  the  in- 
formation before  the  grand  Jury  which  led 
to  the  indictment  of  the  traverser;  but  we  do 
not  think  that  amounted  to  such  an  active 
participation  by  the  league  in  the  prosecution 
as  to  disqualify  as  Jurors  all  of  its  members 
—especially  not  such  members  as  could  an- 
swer as  the  two  Jurors  in  this  case  did  when 
examined  upon  their  voir  dire.  The  wit- 
nesses Weln  and  Sperzel,  when  called  by  the 
state,  were  bound  to  appear,  and,  when  put 
upon  the  stand  by  it,  were  bound  to  answer 
truthfully  and  tell  all  that  they  knew  about 
the  alleged  violation  of  the  law  by  the  trav- 
erser. The  fact  that  they  were  employed  by 
the  league,  although  it  was  done  to  aid  in 
the  enforcement  of  the  law,  was  a  circum- 
stance to  be  considered  by  the  Jury  in  weigh- 
ing the  credibility  of  theh:  testimony,  but  it 
ought  not  to  be  permitted  to  exclude  from 
the  Jury  list  members  of  the  league  otherwise 
qualified  to  serve  as  Jurors.  As  It  does  not 
appear  from  the  record  that  the  league  in  the 
present  case  were  in  control  of  the  prosecu- 
tion, or  employed  and  paid  counsel  to  partici- 
pate therein,  we  find  no  error  in  the  action 
of  the  learned  Judge 'below  in  holding  the 
two  Jurors  to  be  qualified.    Our  view  as  to 


Digitized  by 


Google 


Md.) 


GUT  ▼.  STATE. 


Oie  qiuUflcatlon  ot  tbeae  Jnrora  -wdold  be  dif- 
ferent If  they  had  been  members  of  an  as- 
sociation, the  purpose  or  the  practical  opera- 
tion of  which  was  to  delay  or  In  any  manner 
Impede  or  obstrnct  the  enforcement  of  the 
law,  and  the  state  had  objected  to  them  for 
that  reason,  for  the  fixed  policy  of  the  state 
is  to  enforce  its  laws,  and  It  Is  the  duty  of 
the  citizen  to  advance,  and  not  to  impede, 
the  execution  of  that  policy. 

We  think  the  ruling  of  the  learned  Judge 
below  on  the  second  and  third  exceptions  was 
correct. 

After  the  Jury  had  been  out  more  than  24 
bours,  they  were  brought  into  court,  and  ask- 
ed by  the  Judge  whether  they  had  reached 
any  verdict  They  replied  that  they  had  not, 
that  they  stood  seven  to  Ave,  and  asked  to  be 
discharged.  The  Judge,  in  a  very  temperate 
address,  said  to  them  that  he  did  not  care 
to  know  how  they  stood,  but  that  he  thought 
tbey  should  exhaust  every  reasonable  effort 
to  reach  a  verdict  before  the  cost  and  ex- 
peuse  of  a  mistrial  was  put  upon  the  public. 
He  further  told  them  tliat  if  their  difficulties 
were  as  to  matters  of  fact,  or  the  credibility 
of  witnesses,  he  could  not  assist  them,  but 
if  they  differed  upon  questions  of  law,  and 
would  put  the  points  upon  which  they  differ- 
ed in  writing,  and  it  was  the  unanimous 
wish  of  the  Jury  to  have  instructions  from 
bim  on  those  points,  he  was  willing  to  give 
tbem  the  desired  InstructionB;  but  It  must  be 
done  with  the  distinct  understanding  on  their 
part  that  they  were  not  bound  by  his  opin- 
ions, but  might  accept  or  reject  them  as  their 
own  reason  might  dictate.  To  this  action  of 
tbe  court  the  traverser  took  his  second  ex- 
ception. The  Jury  having  again  retired  to 
consider  their  verdict,  they,  while  still  out, 
addressed  and  sent  to  the  court  the  following 
written  reqnest: 

"Hon.  James  D.  Watters:  Will  your  honor 
inform  this  panel  if  the  law  is  sufficient  in 
this  case  to  convict;  George  Guy,  the  trav- 
erser in  this  case,  not  being  present  at  the 
time  of  the  sale  of  said  beer  as  testified  by 
certain  witnesses. 

"Could  the  evidence  before  us  of  the  gov- 
ernment license  taken  out  or  supposed  to  be 
taken  out  for  business  at  his  house  be  evi- 
dence against  George  Guy  sufficient  to  con- 
▼ictT  T.  B.  Grafton, 

"Foreman  of  Jury. 

"Oct  9,  1902." 

To  which  inquiries  the  court  gave  the  fol- 
lowing written  answer: 

"Gentlemen  of  the  Jury:  It  gives  me  pleas- 
nre  to  comply  with  your  request  that  I  give 
you  some  instructions  as  to  the  law  of  the 
case  which  you  are  now  trying.  Tou  have  al- 
ready spent  a  full  twenty-four  boufs  without 
reaching  an  agreement  I  am  sure  it  would 
be  a  mlsfortnne  if  the  days  already  spent  on 
the  trial  of  this  case  should  be  lost  by  a  mis- 
triaL  If  your  difficulty  is  In  applying  the 
6\  A.-fie 


facta  as  yon  find  them  to  law  of  the  case,  it 
may  very  possibly  help  you  to  know  my  view 
of  the  law;  and,  since  you  seem  to  desire  it, 
I  am  perfectly  willing  to  take  the  responsi- 
bility as  to  the  law,  leaving  to  you  the  re- 
sponsibility of  applying  tbe  law  to  the  facts. 
I  must  tell  you,  however,  that  what  I  may 
say  Is  only  for  your  assistance,  and  not  to 
control  your  verdict  In  other  words,  you 
are  not  bound  to  accept  my  view  of  the  law. 

"(1)  As  to  your  first  question:  If  you  be- 
lieve from  the  evidence  that  George  Guy  on 
tbe  8th  day  of  September  last  had  a  United 
States  government  license  to  sell  spirituous 
or  fermented  liquor  In  Belalr,  then  this  fact 
(if  yon  so  find)  is  prima  facie  evidence  that 
George  Guy  was  at  the  time  engaged  in  the 
business  of  selling  spirituous  liquor  In  Belalr; 
and,  if  so  engaged,  he  was  responsible  for  the 
acts  of  bis  employes  in  conducting  the  busi- 
ness at  his  placa  of  business.  That  Is  to  say, 
if  you  find  from  tbe  evidence  that  an  employd 
of  George  Guy  at  his  place  of  business  in 
Belalr  sold  the  beer  as  charged  in  the  in- 
dictment, you  shall  find  George  Guy  guilty. 

"(2)  This  Is,  I  think,  already  answered,  but 
I  may  say  explicitly  that  the  fact  (if  you  so 
find)  that  George  (juy  had  a  government  li- 
cense does  not  prove  or  tend  to  prove  that 
he  or  his  agent  made  tbe  sale  charged  In  the' 
indictment,  and  you  cannot  convict  George 
Guy  upon  the  fact  (alone)  that  he  had  a 
place  of  business  for  the  sale  of  spirituous  or 
fermented  liquors,  without  distinct  proof  that 
he  or  his  agent  made  the  particular  sale  char- 
ged in  the  Indictuient. 

"The  whole  question  before  you,  I  imagine, 
resolves  Itself  into  this:  Do  you,  or  do  you 
not,  believe  the  two  prosecuting  witnesses, 
Louis  Weiu  and  John  Sperzel,  or  either  of 
tbem?  If  you  believe  them,  or  either  of 
tbem,  your  verdict  should  be,  'Guilty.'  If 
you  do  not  believe  th6m,  or  either  of  them, 
your  verdict  should  be,  'Not  guilty.' 

"James  D.  Watters." 

This  court  has  repeatedly  held  that  it  is 
within  the  discretion  of  the  court  in  criminal 
trials  to  give  Instructions  to  the  Jury  as  to 
the  law  at  their  request  although  the  Jury, 
being  Judges  of  both  the  law  and  fact,  are 
not  bound  by  the  court's  instructions,  but 
should  give  them  such  weight  as,  in  their 
Judgment,  is  proper.  Bloomer  v.  State,  48 
Md.  621;  Forwood  v.  State,  49  Md.  537; 
Swann  v.  State,  64  Md.  425, 1  AtL  872;  Beard 
V.  State,  71  Md.  280,  17  Ati.  1044,  4  L.  R.  A. 
675,  17  Am.  St  Rep.  536.  In  Swann  v.  State, 
supra,  it  was  held  that  an  instruction  so  giv- 
en, although  merely  advisory,  may,  if  it  be 
erroneous,  be  made  the  subject  of  an  excep- 
tion, and  corrected  on  appeal.  We,  however, 
see  nothing  erroneous  in  the  instructions  giv- 
en to  the  Jury  in  the  present  case.  The  In- 
structton  as  to  the  effect  of  the  traversei 
having  a  government  license  to  sell  liquors 
in  Harford  county,  as  prima  fade  evidence  of 
his  being  engaged  In  that  buslneaa,  is  in  pre 
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else  accord  with  the  mllngs  of  this  court  oa 
that  subject  In  Guy  r.  State,  90  Md.  85,  44 
Atl.  997,  and  the  farther  Instruction  that 
there  must  also  be  the  further  distinct  proof 
that  the  traverser  made  the  particular  sale 
charged  in  the  Indictment  Is  clearly  correct. 
Nor  do  we  find  anything  objectionable  in  the 
remarks  made  by  the  learned  Judge  to  the 
Jury  when  they  reported  their  disagreement 
to  him. 

The  Judgment  appealed  from  will  be  affirm- 
ed.   Judgment  affirmed,  with  costs. 


SCHOBNBERGBR  et  al.  t.  WHITE  et  nz. 

(Supreme  Court  of  Errors  of  Connecticut. 
April  30,  1903.) 

ASSDMPSIT-COMMON  COUNTS-BILL  OF  PAR- 
TICULARS-^OINT  JUDGMENT— SUPPICIENCT 
OP  PLBADINQS— WAIVBR  OF  INVALIDITY- 
APPEAL— ABSKNCH  OF  PARTY— WAIVBR— RE- 
VERSAL OF  JOINT  JUDGMENT  IN  TOTO. 

1.  Rules  of  Court,  p.  41,  §  129,  provides  that, 
where  a  bill  of  particulars  is  filed  after  a  com- 
plaint containiug  common  counts,  the  counts 
not  applicable  thereto  shall  be  stricken  out  by 
amendment.  Plaintiffs  filed  a  complaint  con- 
taining common  counts  against  husband  and 
wife,  and  afterwards  a  bill  of  particulars 
against  the  husband  alone.  The  defendants 
filed  a  joint  answer,  which  admitted  so  much 
of  the  complaint  and  bill  of  particulars  as  al- 
leged a  certain  amount  due,  and  denied  the  bal- 
ance, averring  that  they  had  made  certain  pay- 
ments on  account  Held,  that  the  pleadmgs 
would  not  sustain  a  joint  judgment,  the  allega- 
tion as  to  payments  not  being  an  admission  by 
the  wife  of  personal  liability. 

2.  The  invalidity  of  a  joint  judgment  because 
the  pleadmgs  do  not  allege  liability  on  the  part 
of  oue  defendant  is  not  waived  by  the  fact  that 
such  defendant  at  the  trial  merely  contested 
the  amount  sought  to  be  recovered,  and  assign- 
ed as  a  reason  of  appeal  that  the  judgment 
a^inst  her  was  excessive;  the  burden  of  proof 
being  on  the  plaintiffs. 

3.  Where,  from  a  joint  judgment  in  an  ac- 
tion ex  contractu,  only  one  defendant  appeals, 
though  both  joined  in  the  notice  of  appeal,  ap- 
pellees' failure  to  object  on  the  ground  of  one 
defendant's  absence  and  their  argument  of  the 
appeal  on  the  merits  is  a  waiver  of  such  ob- 
jection. 

4.  The  rule  that  a  joint  judgment  must  be 
disposed  of  by  a  total  affirmance  or  reversal  Is 
not  affected  by  the  fact  that  one  defendant, 
after  joining  in  the  notice  of  appeal,  fails  to 
perfect  his  appeal;  nor  by  the  fact  that,  while 
the  judgment  was  totally  void  as  to  the  other 
defendant  on  account  of  the  insufflciency  of  the 
pleadings,  she  had  only  attacked  it  in  her  rea- 
sons of  appeal  as  excessive. 

Appeal  from  City  Court  of  New  Haven; 
James  Bishop,  Judge. 

Action  to  recover  for  merchandise  sold  by 
Emll  Schoenberger  and  others  against  An- 
thony A.  White  and  Adella  J.  White,  his  wife. 
From  a  Judgment  for  plaintiffs,  defendant 
Adella  J.  White. appeals.    Reversed. 

George  E.  Hall,  for  appellant  Jacob  P. 
Goodhart,  and  Robert  C.  Stoddard,  for  ai>- 
pellees. 

BALDWIN,  3.  The  plaintiffs'  complaint  Is 
in  the  form  known  in  the  Practice  Book  as 
"the  common  counts."    The  bill  of  particu- 


lara  1b  against  the  husband  alone  for  pro- 
visions bought  by  him  to  the  amount  of 
$197.91.  The  defendants  filed  a  Joint  answ«. 
This  admitted  "so  much  of  the  allegations  of 
plaintiffs'  complaint  and  bill  of  partlculais 
that  allege  $84.86,"  and  denied  the  rest;  and 
then  set  up  a  tender  before  suit,  by  "tbe  de- 
fendant," of  $84.86,  and  that  "the  defendanr 
had  been  ever  willing  to  pay  that  sum,  and 
that  payments  were  made  by  "the  defend- 
ants" from  time  to  time  "on  account  of  such 
goods  as  are  alleged  in  the  bill  of  particulars, 
amounting  In  all  to  $113.05."  The  plaintiffs 
replied,  admitting  the  tender,  and  making  no 
reference  to  the  alleged  payments  on  account 

These  pleadings  constitute  no  foundation 
for  the  Judgment  rendered.  A  bill  of  par- 
ticulars filed  under  "the  common  counts"  con- 
trols them.  Zacarino  t.  Fallottl,  49  C<Mm. 
36,  38.  Its  object  is  to  show  the  real  cause 
of  action  as  fully  as  Is  done  in  an  ordinary 
complaint,  and  it  virtually  amends  tbe  com- 
plaint by  striking  out  all  the  counts  not  ap- 
propriately applicable  to  It  Rules  of  Court, 
p.  41,  {  129.  The  bill  of  particulars  filed  by 
the  plaintiffs  therefore  left  nothing  in  tbe 
original  complaint  except  the  counts  for  goods 
bargained  and  sold,  or  sold  and  delivered,  to 
the  defendants;  and  modified  these  by  limit- 
ing each  to  goods  sold  to  one  of  tbe  defend- 
ants—that is,  the  husband.-  That  tbe  wife, 
having  been  made  a  party  to  an  action  wbidi 
had  not  been  discontinued  against  her,  after-  , 
wards  pleaded  Jointly  with  her  husband  that 
they  had  made  payments  on  account,  did  not  , 
admit  that  she  owed  what  was  thus  paid. 
She  might  have  contributed  to  discbarge  her 
husband's  obligations. 

The  appellant  has  never  objected  to  tbe 
rendition  of  a  Judgment  against  her.  She 
finds  fault  only  with  tbe  amount  She  Joined 
with  her  husband  In  stating  to  the  trial  court, 
as  a  claim  of  law,  that  "the  plaintiffs  could 
only  recover  Judgment  for  $84.86,  the  amount 
tendered,"  and  It  Is  one  of  her  reasons  of 
appeal  that  the  court  erred  in  rendering  Judg- 
ment against  her  for  more  than  that  sum  and 
for  costs.  In  view  of  this,  were  there  noth- 
ing else  in  tbe  case  leading  to  a  different  re- 
sult, she  could  not  be  heard  to  complain  of 
the'  Judgment,  except  so  far  as  it  exceeds  the 
amount  tendered  and  charges  her  with  costs. 
It  is  not  protected  from  her  attack  In  these 
respects  by  the  statement  in  the  finding  that 
at  no  time  during  the  trial  of  the  cause  was 
any  claim  presented  that  the  defendants  were 
not  Jointly  and  severally  liable  for  whatever 
was  due  to  the  plaintiffs,  and  that  tbe  only 
question  submitted  to  the  court  was  whether 
the  amount  due  was  $84.86,  or  the  full 
amount  charged  in  the  bill  of  partlculan. 
Mrs.  White  had  not  the  burden  of  proving 
that  she  was  not  liable  to  the  plaintiffs'  de- 
mand. It  was  for  them  to  prove  that  she 
was  liable.  Courts  are  to  decide  causes  In 
view  not  simply  of  the  claims  presented  by 
counsel,  but  of  the  issues  presented  by  the 
pleadings.     Tbe  city  court  had  before  it  a 
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process  agalnat  liiuband  and  wife,  but  a  dec- 
laration against  the  husband  alone.  Such  a 
declaration  coold  not  support  a  Judgment 
against  both,  except  by  the  consent  of  both. 

The  Judgment  appealed  from  is  a  Joint 
Judgment  against  husband  and  wife  in  an 
action  ex  contractu.  One  only  has  appealed, 
but  both  Joined  In  the  notice  of  appeal.  The 
appellees  have  raised  no  question  on  the 
ground  of  the  husband's  absence,  and  the  ai>- 
peal  has  been  argued  on  its  merits  only.  If 
they  had  any  cause  of  exception,  it'  must, 
therefore,  be  deemed  to  have  been  Tralved. 
Masterson  r.  Herndon,  10  Wall.  416,  19  Ij. 
Ed.  953;  Lenow  t.  Lenow,  8  Orat  349.  As 
such  a  Judgnfent  la  an  entirety,  had  all  par- 
ties to  it  been  formally  brought  before  the 
court,  and  the  reasons  of  appeal  been  such  as 
to  dispute  its  validity  altogether,  the  appeal 
could  only  have  been  disposed  of  by  a  total 
affirmance  or  reversal.  Gaylord  v.  Payne,  4 
Conn.  190,  196.  That  the  husband  was  not 
so  made  a  party  does  not  vary  this  rule. 
After  the  filing  of  the  notice  of  appeal,  he 
had  the  right  to  be  heard  in  this  court  as  to 
all  the  questions  brought  up  for  review. 
Brockett  v.  Fair  Haven  &  W.  R.  Co.,  73  Conn. 
428,  431,  47  Atl.  763.  As  he  has  not  exercised 
tills  right.  It  may  be  assumed  that  he  is  con- 
tent with  the  Judgment  against  him  as  it 
stands;  but  he  might  complain  of  it  were  we 
to  modify  it  by  reducing  the  amount  which 
it  requires  his  wife  to  pay,  and  thus  reducing 
the  amount  of  the  contribution  which  he 
might  be  able  to  call  upon  her  to  make  in 
case  he  paid  all  that  it  requires  of  him.  Nor 
Is  the  force  of  the  rule  escaped  because  the 
wife.  In  her  reasons  of  appeal,  attacked  only 
the  excess  of  the  Judgment  against  her  above 
$84.86.  Her  attack  is  successful  because  the 
entire  Judgment  against  her  goes  outside  of 
the  issue.  This  defect  was  one  apparent  on 
the  record.  She  had  the  right  to  argue  from 
It  that  her  ground  of  appeal  was  well  taken. 
She  could  not  limit  Its  effect,  as  respects  her 
husband's  rights,  and  in  his  absence,  by  dis- 
claiming any  desire  to  set  aside  the  entire 
Judgment 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  judges  concurred. 


DODGIAS8  T.  CONCORD  &  M.  R.  R.  et  al. 

(Supreme    Court    of    New    Hampshire.    Hills- 
borough.   Feb.  3,  1903.) 

RAIUtOAD   COMPANIES  —  MERQBR  —  COKVBR. 
8ION  OP  STOCKHOLDER'S  SHARES— LACHEft— 
BSTOPPBL-LIABILITY  OF  ASSIONBE-NOTICB. 
1.  I^ws  1889,  p.  35.  c.  5,  i  1,  provides  that 
if  a  railroad  shareholder  dissents  from  a  mer- 
ger the  new  corporation  shall  apply  to  a  Su- 
preme Court  justice  for  the  appraisement  of  hit 
stock,   which    shall    be   had    after   a    heariDg, 
whereupon  the  amount  awarded  shall  be  paid 
to  the  shareholder;   or  if  that  canaot  be  done, 
or  if  he  refuses  it,   it  may  be  deposited  with 
the    State    Treasurer.    A    contract    of    merger 
made    September  19,    1889,    provided    that,    if 
any   stockholder  did   not  accept   the  stock  of 


the  new  company  apportioned  to  him  in  ex- 
change for  his  old  stock,  it,  with  any  other 
that  he  might  have,  might  be  sold  by  the  di- 
rectors, and  the  proceeds  applied  to  the  uses  of 
the  corporation.  In  May,  1871,  a  shareholder 
had  placed  a  certificate  with  an  agent,  and  on 
May  15th  it  was  presented  to  the  corporation, 
bearing  a  purported  assignment,  and  a  certifi- 
cate was  isKued  to  the  agent.  In  1873  the 
shareholder  received  this  certificate,  but  did  not 
examine  it  till  1898.  The  agent  died  hi  1886. 
The  aliareholder  had  no  actual  notice  or  knowl- 
edge of  the  merger  until  1898.  No  steps  wera 
taken  by  the  new  company  under  the  statute. 
Held,  that  the  shareholder's  rights  had  not  been 
lost  by  laches. 

2.  Under  the  statute,  the  shareholder  was  not 
bound  to  attend  the  meeting  at  which  the 
merger  was  arranged,  in  order  to  oppose  a 
contract  illegally  depriving  her  of  the  value  of 
her  stock. 

8.  The  new  company  assigned  Ita  unissued 
stock  to  another  corporation.  Held  that,  as 
no  one  had  rightfuUv  acquired  rights,  or  In- 
vested money,  or  changed  position,  on  the 
strength  of  the  stockholder's  silence,  she  was 
not  estopped  to  claim  her  property;  the  as- 
siguee  corporation  being  put  on  inquiry  as  to 
its  assignor's  title  to  unissued  stock. 

4.  Evidence,  in  an  action  by  a  stockholder 
in  a  merged  company  to  compel  an  exchange  of 
her  old  stocl<  for  stock  of  the  new  company,  ex- 
amined, and  held  to  sustain  a  finding  that  she 
had  never  in  fact  refused  to  accept  the  latter 
stock. 

ExcepUona  from  Superior  Oonrt;  Toung, 
Judge. 

Suit  by  Mary  Ann  Douglass  against  the 
Concord  St  Montreal  Railroad  and  another. 
Decree  for  plaintiff,  and  defendants  except. 
Exceptions  overruled. 

May  27, 1865,  the  plaintiff  became  the  own- 
er of  five  shares  of  the  stock  of  the  Boston, 
Concord  Sc  Montreal  Railroad,  and  a  certifi- 
cate was  Issued  to  her  on  that  date.  In  May, 
1871,  she  placed  the  certificate  and  other  pa- 
pen  in  the  possession  of  Henry  Brown  for 
safe-keeping.  May  15,  1871,  the  certificate 
was  presented  to  the  corporation,  bearing  an 
Indorsement  which  purported  to  transfer  the 
shares  to  Brown,  and  a  certificate  was  Issued 
to  him  therefor.  In  1873  the  plalntUf  re- 
ceived from  Brown  what  she  supposed  to  be 
the  papera  previously  delivered  to  him.  The 
stock  was  then  of  little  value,  and  the  plaln- 
tifl  had  never  received  a  dividend  or  other 
return  upon  her  shares.  She  did  not  examine 
the  certificate  until  the  summer  of  1896,  when 
her  attention  was  called  to  it,  and  she  then 
discovered  that  It  stood  In  the  name  of 
Brown,  and  was  Indorsed  In  blank  by  him. 
Upon  subsequent  Inquiry,  the  plaintiff  learn- 
ed that  the  stock  had  stood  in  the  name  of 
Brown  upon  the  books  of  the  corporation 
since  May,  1871.    Brown  died  in  188a 

In  September,  1889,  at  meetings  of  the 
stockholders  of  the  Concord  Railroad  Corpo- 
ration, and  of  the  Boston,  Concord  &  Mon- 
treal Railroad,  an  agreement  was  made  for 
the  creation  of  a  new  corporation  by  the 
union  of  those  companies;  and  on  Septem- 
ber 19,  1889,  a  contract  was  executed  by  the 
authorized  agents  of  the  corporations,  this 
action  being  taken  under  authority  of  chap- 
ter 6,  p.  35,  Laws  1889.    The  contract  provld- 
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ed  that  the  stock  of  the  new  corporation 
should  be  of  different  classes,  and  that  share- 
holders of  the  Boston,  Concord  &  Montreal 
Ralh:oad  owning  stock  such  as  that  held  by 
the  plaintiff  should  have  the  right  to  ex- 
change their  shares  for  an  equal  number  of 
shares  of  a  certain  class  in  the  new  corpora- 
tion. The  agreement  further  provided:  "The 
stock  of  the  new  corporation  shall  be  full 
payment  for  the  stock  of  the  old  corporation 
for  which  It  Is  to  be  exchanged  as  aforesaid, 
and  the  latter  stock  shall  thereupon  become 
the  property  of  the  new  corporation.  If  any 
stockholder  does  not  accept  the  stock  ap- 
portioned to  him  In  exchange  for  hla  old 
stock  as  aforesaid,  it,  together  with  any  other 
stock  belonging  to  the  corporation,  may  be 
sold  by  the  directors  as  they  may  order,  and 
the  proceeds  be  applied  to  the  uses  of  the  cor- 
poration." 

The  plaintiff  had  no  actual  notice  of  the 
meetings  of  September,  1889,  or  of  the  con- 
tract of  union,  nor  did  she  know  that  the 
meeting  had  been  held  or  the  contract  ex- 
ecuted until  the  summer  of  1898,  after  the 
time  when  her  attention  was  called  to  the 
facts  as  to  the  certificate.  Upon  dlseovery 
of  the  facts  concerning  the  certificate,  the 
plaintiff  notified  the  Concord  &  Montreal 
Railroad  — the  new  corporation  —  that  she 
claimed  to  be  the  legal  owner  of  the  stock; 
and  on  November  21, 1899,  she  made  demand 
on  the  corporation  to  Issue  to  her  five  shares 
of  stock,  and  tendered  the  certificate  held  by 
her  In  exchange  therefor.  At  the  date  of  de- 
mand there  was  no  uulssued  stock  of  the 
Concord  &  Montreal  Railroad  that  could  be 
substituted  for  those  five  shares,  and  the  cor- 
poration .refused  to  issue  to  the  plaintiff  any 
stock  In  exchange  for  her  certificate. 

In  March,  1S9C,  the  Concord  &  Montreal 
Railroad  sold  all  its  unissued  stock.  Includ- 
ing the  five  shares  corresponding  to  the  stock 
standing  In  the  name  of  Henry  Brown,  and 
applied  the  proceeds  to  the  uses  of  the  cor- 
poration. No  stock  has  ever  been  set  apart 
for  the  plaintiff  or  Henry  Brown,  and  the  de- 
fendants refuse  to  account  In  any  manner  to 
the  plaintiff  for  the  proceeds  of  the  sale. 
June  29,  1893,  the  Concord  &  Montreal  Rail- 
road granted,  demised,  and  leased  to  the  Bos- 
ton &  Maine  Railroad  all  its  property,  rights, 
and  franchises,  including  Its  unissued  stock. 
The  lease  was  made  according  to  law,  and 
notice  thereof  given  to  stockholders  of  both 
coiporations,  in  accordance  with  the  by-laws 
of  each.  The  sale  of  the  unissued  stock,  and 
the  application  of  the  -proceeds,  were  In  ac- 
cordance with  the  terms  of  the  lease. 

The  defendants  moved  for  Judgment,  claim- 
ing, among  other  things,  that  upon  the  facts 
the  plaintiff  was  guilty  of  laches,  had  for- 
feited all  right  to  claim  an  exchange  of  stock, 
and  was  estopped  from  setting  up  this  claim, 
the  stock  having  been  sold,  and  Us  avails 
having  become  the  property  of  the  Boston  Sc 
Maine  Railroad.  It  was  found  that  the 
nialntiff  was  not  estopped,  and  was  not  guilty 


of  any  laches,  and  ttie  defendants  excepted. 
The  bill  was  dismissed  as  against  the  Boston 
&  Maine  Railroad,  and  the  plaintiff  excepted. 
The  court  ruled  that  the  plaintiff  could  re- 
cover from  the  Concord  &  Montreal  Bail- 
road  the  value  of  the  five  shares  of  Bto<&. 
with  accrued  dividends  to  the  day  the  plain- 
tiff discovered  that  the  stock  had  been  con- 
verted, and  Interest  from  that  date,  and  the 
Concord  &  Montreal  Railroad  excepted. 

Taggart,  Tuttle  &  Burroughs,  for  plaintiff. 
Mitchell  &  Foster  and  Streeter  &  HolUs,  for 
defendants. 

PARSONS,  C.  J.  "If  any  sto^Jcholder  In  a 
railroad  corporation  of  this  state,  which  Bh.ill 
make  a  contract  of  lease  or  agree  to  unite 
with  another  railroad  corporation  pursuant  to 
this  act  or  any  other  law  of  this  state,  shall 
dissent  from  said  lease  or  union,  the  cor- 
poration in  which  he  Is  a  stockholder  in  ca»^ 
of  lease,  or  the  united  corporation  in  case  of 
union,  shall  apply  by  petition  to  any  Justice 
Of  the  Supreme  Court  in  term  time  or  vaca- 
tion, •  *  •  praying  that  action  may  be 
taken  by  the  court  to  determine  the  value  of 
the  stock,  interest,  or  property  right  taken  of 
any  dissenting  stockholder  or  any  stockholder 
who  may  be  entitled  to  have  the  value  of  his 
stock.  Interest,  or  property  right  taken  deter- 
mined. •  ♦  *  When  notice  has  been  giv- 
en, *  •  ♦  the  Justice  shaU  proceed  to 
bear  the  parties  and  shall  determine,  as  soon 
as  practicable,  the  value  of  the  stock.  Inter- 
est, or  property  right  taken  of  dissenting 
stockholders  and  all  such  other  stockholders 
who  have  not  assented  to  the  lease  or  union 
as  are  entitled  to  have  compensation  for 
their  stock,  Interest,  or  property  right  taken, 
and  shall  award  such  stockholders  such  com- 
pensation as  they  may  be  entitled  to  receive. 
•  •  •  The  petitioner  shall  forthwith  paj 
or  tender  the  sum  so  awarded  to  the  stock- 
holders entitled  thereto,  and  If  for  any  re«- 
son  it  Is  impmctlcahle  to  make  or  tender  such 
payment,  or  If  such  person  refuses  to  receive 
the  same  when  tendered,  said  Justice  may  or- 
der and  direct  the  petitioner  to  deposit  the 
money  with  the  State  Treasurer."  Laws 
1889,  p.  35,  c.  6,  S  1. 

The  Concord  &  Montreal  Railroad  was 
formed  by  the  union  of  the  Boston.  Concord 
&  Montreal  Railroad  and  the  Concord  Rail- 
road Corporation,  under  the  authority  of  tlie 
act  cited.  The  plaintiff  owned  five  shares  of 
the  stock  of  the  Boston,  Concord  &  Montreal 
Railroad,  and,  by  the  terms  of  the  agreement 
of  union,  was  entitled  to  five  shares  of  one 
of  the  classes  of  the  capital  stock  of  the  new 
corporation.  If  the  plaintiff  dissented  from, 
or  did  not  assent  to,  the  union  of  the  two 
corporations,  the  new  corporation  could  have 
had  the  value  of  the  plaintitT's  stock  ascer- 
tained; and  upon  payment  or  tender  of  Its 
value,  or  deposit  of  the  same  with  the  State 
Treasurer,  would  have  become  the  owner  of 
the  plaintiff's  stock  in  the  Boston,  Concord 
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&  Montreal  Railroad,  and  of  her  right  to  five 
shares  In  the  new  corporation.  Snch  pro- 
ceedings have  not  been  had,  and  nothing  has 
been  paid  or  tendered  the  plaintiff  for  her 
stock,  or  deposited  for  her  use.  It  Is  claimed 
that  the  defendants  have  become  the  owners 
of  the  plalntlfTs  stock,  without  paying  any- 
thing for  It,  becanse  the  plalntlfl  did  not  sea- 
sonably apply  for  an  exchange  of  stock.  It 
is  said  the  plaintiff  had  constructive  if  not 
actual  notice  of  the  meeting  of  the  Boston, 
Concord  &  Montreal  Railroad  for  the  forma- 
tion of  the  new  corporation,  and  Is  bound  by 
the  action  of  that  meeting  and  the  contract 
of  union  there  entered  into.  Assuming  this 
to  be  so,  she  was  not  bound  by  any  unau- 
thorized action  taken  at  the  meeting,  or  by 
any  action  of  the  defendants  not  authorized 
by  the  contract  to  which  the  corporation  In 
which  she  was  an  owner  was  a  party.  As  it 
is  the  law  of  this  state  that  the  union  of 
tnro  railroad  corporations  cannot  be  effected 
without  the  payment  of  the  value  of  their  in- 
terests to  stockholders  who  do  not  assent 
<Dow  y.  Railroad,  67  K.  H.  1,  36  Atl.  510), 
and  as  the  legislative  authorization  for  the 
action  proposed  to  be  taken  expressly  pro- 
vided for  such  payment  as  an  essential  to 
the  validity  of  such  contract,  she  was  not 
legally  bound  to  attend  the  meeting  to  op- 
pose a  contract  Illegally  depriving  her  of  the 
value  of  her  stock.  The  contract  provides: 
"If  any  stockholder  does  not  accept  the  stock 
apportioned  to  him  In  exchange  for  his  old 
stock  as  aforesaid,  it,  together  with  any  oth- 
er stock  belonging  to  the  corporation,  may 
be  sold  by  the  directors  as  they  may  order, 
and  the  proceeds  be  applied  to  the  uses  of 
the  corporation."  This  provision  manifestly 
relates  to  the  possible  contingency  that  some 
stockholder  might  not  assent  to  the  union, 
whereby  proceedings  might  be  necessary  un- 
der the  law  for  the  ascertainment  of  the 
value  of  such  stock,  and  one  of  the  uses  of 
the  new  corporation  for  which'  the  proceeds 
of  refused  stock  would  be  applicable  would 
be  payment  of  the  sums  awarded  such  stock- 
holders. No  stock  was  ever  set  apart  for 
the  plaintiff  or  Henry  Brown,  in  whose  name 
the  plalntlfTs  stock  stood  on  the  books  of 
the  Boston,  Concord  &  Montreal  Railroad. 
It  Is  understood  from  the  findings  that  no 
certificate  for  the  same  was  in  fact  ever  of- 
fered to  or  refused  by  either  of  them. 

The  plaintiff's  delay  in  presenting  her  stock 
for  exchange  must  have  been  understood  by 
the  defendants  either  as  an  assent  to  th<> 
agreement  of  union  or  as  a  dissent  there- 
from. If  they  understood  she  assented  to 
the  contract,  they  understood  she  did  not  re- 
fuse to  accept  the  stock,  and  that  they  had 
no  right  to  sell  It.  If  they  understood  she 
dissented,  under  the  law  they  had  no  title  to 
her  corporate  Interest  without  paying  its 
value,  to  be  ascertained  in  proceedings  the 
burden  of  commencing  which  rested  with 
them,  and  not  with  her.  There  is  no  sug- 
gestion of  any  method,  either  in  the  statute 


or  the  contract  of  union,  If  either  could  be 
upheld,  by  which  any  stockholder  could  be 
or  was  to  be  deprived  of  his  corporate  Inter- 
est without  payment  In  stock  or  money.  If 
a  provision.  In  the  contract  of  iinlon,  tlmt  all 
stockholders  who  did  not  present  their  stock 
for  exchange  within  a  time  named,  or  a  time 
denominated  reasonable,  should  forfeit  their 
right  to  stock  in  the  new  corporation  and 
t6  compensation  for  Its  value,  would  have 
been  valid  and  binding  upon  the  plaintiff,  in 
actual  Ignorance  of  the  provision,  no  snch 
provision  was  attempted  to  be  Inserted.  The 
defendants,  Justifying  their  sale  of  the  stock 
upon  the  ground  that  the  plaintiff  did  not 
accept  the  stock— the  sole  provision  of  the 
contract  upon  which  reliance  Is  placed— can- 
not maintain  that  position  In  fact,  If  sufil- 
dent  In  law,  without  establishing  that  the 
owner  of  the  old  stock  did  not  accept  the 
new  stock.  Nonprcsentatlon  for  exchange,  If 
evidence  of  refusal,  Is  not  conclusive.  Upon 
the  facts  stated,  it  cnnnofbe  held,  as  matter 
of  law,  that  the  force  of  the  delay  as  evi- 
dence Is  not  answered  by  the  other  evidence 
In  the  case,  or  that  the  finding  that  the  plain- 
tiff did  not  In  fact  refuse  to  accept  the  stock, 
Included  in  the  general  finding  for  her,  was 
unwarranted. 

The  Concord  &  Montreal  Railroad  could 
convey  to  the  Boston  &  Maine  Railroad  no 
better  title  to  its  unissued  stock  than  It  pos- 
sessed. What  the  transaction  as  to  the  sale 
of  the  stock  under  the  lease  was,  does  not 
appear  with  clearness.  If  the  stock  was  leas- 
ed and  sold  by  the  lessor  subsequently,  as 
the  agent  of  the  lessee,  the  latter  receiving 
the  proceeds,  there  would  seem  to  be  no  rea- 
son why  the  principal  should  not  account  as 
well  as  the  agent.  If  the  sale  was  made  by 
the  Concord  &  Montreal,  and  the  proceeds 
applied  to  the  uses  of  the  corporation  gen- 
erally, it  may  be  doubtful  whether  the  pro- 
ceeds could  be  followed  into  the  bauds  of 
the  lessee,  if  received  In  the  mass  of  the 
corporate  property  leased. 

The  plaintiff  has  filed  no  brief,  and  It  Is 
probably  of  no  practical  Importance  whether 
the  decree  runs  against  both  defendants  or 
one  only.  In  the  absence  of  request  for  the 
consideration  of  the  plalntlfTs  exception,  and 
In  view  of  the  uncertainty  of  the  ground  up- 
on which  the  order  was  made,  this  order  Is 
not  disturbed.  If  the  plaintiff  had  not  be- 
come a  stockholder  of  the  Concord  &  Mon- 
treal Railroad  by  acceptance,  the  notice  of 
the  meeting  to  lease  the  road  to  the  Boston 
&  Maine  was  not  constructive  notice  to  her. 
If  she  had  accepted  the  stock,  and  so  become 
a  member,  a  vote  by  the  corporation  to  sell 
or  lease  her  stock,  without  her  consent,  was 
unauthorized  and  void. 

The  authorities  cited  by  the  defendants  up- 
on the  question  of  laches  and  estoppel  have' 
no  application.  The  plaintiff  did  not  lie  by 
with  knowledge  of  her  rights,  and  no  one 
has  rightfully  acquired  rights,  or  Invested 
money,   or  changed  his  position,   upon  the 
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strength  of  ber  sUence.  If  in  good  faith  the 
Concord  &  Montreal  Railroad  sold  the  stoctc, 
understanding,  because  of  want  of  applica- 
tion, the  owner  refused  to  accept,  they  are 
not  harmed  by  the  order  requiring  them  to 
account  for  the  proceeds.  If  the  unissued 
stock  was  an  Inducement  to  the  Boston  & 
Maine  Railroad  to  make  the  lease,  they  were 
put  upon  Inquh-y  as  to  the  title  of  the  Con- 
cord &  Montreal  Railroad  thereto,  and  bound 
to  inquire  whether  the  owners  had  in  fact 
refused  to  accept  it 

The  defendant  the  Concord  &  Montreal 
Railroad  wrongfully  converted  the  plaintifTs 
stock,  either  at  the  date  of  the  lease  to  the 
Boston  &  Maine  (June,  1893)  or  the  date  of 
the  sale  (March,  1896),  and  the  plaintiff  is  en- 
titled to  recover  the  value  in  an  appropriate 
action.  No  objection  Is  made  to  the  form 
of  the  proceedings  or  to  the  damages  as- 


BxceptionB  overruled. 

CHASE  and  BINGHAM,  33^  did  not  sit 
The  others  concurred. 


OUILLOn  V.  RBDFIBLD. 

(Supreme  Court  of  Penusylvania.     April  20, 

1903.) 

BOND— PRESUMPTION   OF  PAYMENT— RBBCT- 
TAL-EXCKPTIONS. 

1.  A  presumption  of  payment  ot  a  bond  after 
20  years  is  not  rebutted  by  evidence  of  the 
insolvency  of  the  obiigor,  without  proof  of  con- 
tinual inability  during  the  entire  term. 

2.  A  presumption  that  a  bond  has  been  paid 
after  20  years  is  not  rebutted  by  evidence  of 
payments  duriug  that  time  by  the  obligor, 
where  they  were  shown  to  have  been  on  other 
accounts,  and  of  the  insolvency  of  the  obligor, 
when  it  was  not  shown  to  have  been  continued. 

3.  Where  the  testimony  of  a  witness  has  been 
stricken  out,  and  no  objection  taken,  after  a 
nonsuit  has  been  entered,  the  court  cannot  note 
an  exception  to  the  sti-iking  out  of  the  testi- 
mony. 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia Ciounty:   Bregy,  Judge. 

Action  by  Victor  GulUott,  executor  of  Floren- 
do  J.  Verrier,  against  Robert  J.  Redfleld,  ad- 
ministrator. From  an  order  refusing  to  strike 
off  a  nonsuit,  plalntifF  appeals.    Affirmed. 

Argued  before  MITCHELL.  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

J.  Percy  Keating,  B.  Gordon  Bromley,  and 
John  Samuel,  for  appelant  Richard  0.  Dale 
and  Robert  D.  Maxwell,  for  appellee. 

FELL,  J.  Suit  was  brought  on  a  bond 
more  than  20  years  after  its  maturity,  and 
the  question  at  the  trial  was  whether  the  pre- 
sumption of  payment  arising  from  the  lapse  of 
time  had  been  rebutted  by  proof  of  payments 
'on  account  of  the  bond,  or  by  proof  of  the 
continued  insolvency  of  the  obligor  and  his 
Inability  to  pay.    The  bond  was  for  $47,300, 

Jl.  Sea  Bonds,  vol.  8,  C«nt  Dig.  I  226;  Payment, 
n.  Cent.  Die.  i  US. 


due  one  year  from  its  date,  and  vas  given 
August  26,  1879,  by  Ren6  Guillofl  to  tbe  ex- 
ecutor of  the  will  of  F.  G.  Verrier.  From  an 
agreement  made  in  1881  l)etween  the  obligor 
and  the  obligee  and  creditors  of  tbe  estate, 
it  appeared  that  the  bond  was  a  collateral  ob- 
ligation given  to  secure  an  accounting  by  Mr. 
GuilloQ  to  the  executor  for  assets  of  the  estate 
of  Verrier  which  were  in  his  possession.  Five 
payments  were  made  to  creditors  under  the 
agreement  on  account  of  Mr.  GuilloO's  in- 
debtedness to  the  estate  before  1890.  He  died 
in  1893.  Some  of  these  payments  were  made 
by  Mr.  GuilloQ,  and  some  by  Mr.  Verrier's 
executor.  The  first  was  made  when  the  agree- 
ment was  executed,  in  order  to  reduce  tbe 
amount  due  to  two  creditors  to  an  even  sum. 
The  other  payments  were  made  from  rents 
collected  by  the  executor,  to  whom  Mr.  Gnll- 
loQ  had  assigned  the  leases  of  a  number  of 
properties,  and  from  moneys  realized  by  the 
conversion  of  collaterals  pledged  by  Mr.  Guil- 
loQ. The  testimony,  In  our  Judgment,  not  only 
failed  to  show  that  any  of  the  payments  -were 
on  account  of  the  bond  in  suit,  but  it  affirma- 
tively showed  that  all  of  them  were  on  other 
accounts. 

Tbe  evidence  in  support  of  tbe  contention 
that  Mr.  GuilloQ  was  unable  to  pay  is  con- 
tained in  letters  written  by  him  between  18S3 
and  18SC— the  last  being  seven  years  before 
his  death— to  the  attorney  of  the  creditors  of 
tbe  estate.  From  these  letters  it  appears  that 
Mr.  GulUoQ,  because  of  the  loss  of  rents,  was 
pressed  for  funds,  and  was  obliged  to  use  his 
Income  to  prevent  the  foreclosure  of  mort- 
gages on  his  real  estate.  They  show  financial 
embarrassment  and  inability  promptly  to  meet 
his  obligations,  but  they  also  show  that  he 
possessed  assets  of  considerable  value,  which 
he  confidently  expected  would  enable  him  to 
pay  in  full.  They  were  not  written  to  the 
obligee  in  this  bond,  nor  in  answer  to  a  de- 
mand for  its  payment,  but  to  the  representa- 
tive of  creditors  who  were  pressing  for  the 
payment  of  other  obligations  held  as  collaterals 
under  the  agreement  mentioned.  They  fail  to 
show  a  continued  and  absolute  inability  to 
pay,  from  which  nonpayment  might  be  lata- 
red.  Mere  poverty  or  insolvency  of  a  debtor 
is  not  sufficient  to  rebut  a  presumption  of  pay- 
ment after  20  years,  unless  it  is  such  as  to 
have  created  a  continued  inability  to  pay 
during  the  whole  of  tbat  time.  Proof  of  the 
Insolvency  of  the  debtor  alone  will  not  rebut 
the  presumption  of  payment  Much  less  will 
proof  that  during  only  a  part  of  tbe  time  he 
was  unable  to  meet  other  obligations  be  ef- 
fective. Taylor  v.  Megargee,  2  Pa.  225;  Dev- 
ereux's  Estate,  184  Pa.  4;!9,  39  AU.  225. 

During  'the  trial  a  witness  was  asked,  "Look 
at  that  agreement,  and  say  how  the  agreement 
was  made,  what  led  up  to  it,  and  afterwards 
what  was  done  under  it7'  An  objection  to  so 
much  of  the  question  as  asked  the  witness  how 
the  agreement  was  made  was  sustained.  It  is 
not  clear  what  was  meant  by  the  first  part 
of  the  question,  and  Ita  tendency  was  to  dldt 
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statement!  that  wonM  not  be  competent  evi- 
dence. The  part  of  the  question  not  objected 
to  left  .c  open  to  the  plaintiff  to  show  what 
led  to  the  making  of  the  agreement,  and  what 
■waB  done  under  it  This  was  all  that  be  was 
entitled  to  show.  No  exception  was  taken  to 
the  action  of  the  court  in  striking  out  a  part 
of  ttte  answer  of  a  witness  on  motion  of  de- 
fendant's counsel  until  after  the  nonsuit  had 
been  entered.  The  court  was  right  in  then 
declining  to  note  an  exception.  The  case  was 
ended,  and  the  court  could  not  properly  put 
apon  the  record  something  that  did  not  occur 
at  the  trial. 

The  Judgment  is  afikmed. 


KBSSLER  et  al.  t.  BEROEB. 

(Supreme  Court  of  PenusylTania.    April  20, 
1903.) 

NBQLiaBNCE— DANOBROUS  PRBMISB3— OB- 

STRUCTINO  STRBET— INJURY  TO 

PBDBSTBIAN. 

1.  A  pedestrian  has  a  right  to  stop  ou  a  street 
for  a  reasooable  time,  when  required  by  illness 
or  fatigue,  where  such  act  does  not  inconven- 
ience other  persons  in  the  use  of  the  ttreet. 

2.  Where  a  boy,  on  his  way  home  from  a 
came  of  ball,  aits  down  near  lumber  piled  in 
the  street  without  authority,  and,  without  fault 
on  the  part  of  the  boy,  the  lumber  falls  on  bim, 
the  person  piling  the  lomber  is  liable  for  in- 
juries. 

Appeal  ttcm  Court  of  Common  Pleas, 
PhlladelphJa  County;  Audenried,  Judge. 

Action  by  Howard  Kessler,  by  his  next 
rriend,  WlUIam  J.  Kessler,  and  William  3. 
Kessler  In  his  own  right,  against  Oustay 
Berger.  Judgment  for  defendant,  and  plain- 
ttfls  appeal.    Reyersed. 

Argned  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MB8TREZAT,  and  POTTER,  JJ. 

D.  Webster  Dougherty  and  Charles  B. 
Hees,  for  appellants.  Thomas  B.  Elcock  and 
Charles  Knlttel,  for  appellee. 

MESTRE2AT,  J.  This  action  was  tried 
before  Judge  Audenried  and  a  jury  in  the 
common  pleas  No.  4  of  Philadelphia  county, 
and  at  the  conclusion  of  plaintiff's  testimony 
the  defendant's  counsel  moyed  the  court  fot 
a  nonsuit.  This  motion  was  denied.  The 
defendant  declined  to  offer  any  evidence,  and 
presented  a  point  to  the  court  that  "under  all 
the  evidence  the  vejrdict  should  be  for  the 
defendant."  The  record  discloses  no  ruling 
on  the  point,  but  the  court  charged  the  Jury 
as  follows:  "This  case  is  withdrawn  from 
your  consideration,  and  upon  the  law  I  di- 
rect yon  to  find  a  verdict  for  the  defendant." 
What  legal  principles  applicable  to  the  facts 
of  the  case  controlled  the  learned  Judge  in 
bis  summary  disposition  of  the  cause  do  not 
appear  In  the  record  brought  to  this  court. 
His  refusal  to  grant  a  nonsuit,  and  hts  action 
in  directing  a  verdict  for  the  defendant  on 
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the  same  evidence  shortly  thereafter,  are  la 
consistent  positions.  The  defeated  party  has 
taken  this  appeal. 

.  The  appellee  Is  not  In  a  position  to  raise 
the  question  here  as  to  whether  or  not  Bodine 
is  a  city  street,  if  we  correctly  understand 
the  colloquy  which  took  place  between  the 
court  and  counsel  during  the  trial.  The  rec- 
ord shows,  as  we  interpret  It,  that  Bodine 
was  conceded  to  be  a  street  by  the  court  as 
well  as  by  appellee's  counsel,  and  for  the 
purpose  of  tliis  appeal  we  must,  therefore, 
assume  it  to  be  a  fact  If  it  was  an  open 
question  in  the  court  below,  it  should  have 
gone  to  the  Jury. 

The  case  as  thus  presented  is  one  in  which. 
If  the  testimony  is  taken  as  verity  the  Jury 
would  have  been  Justified  in  finding  that  a 
child  In  the  lawful  use  of  a  public  street  had 
been  injured  by  an  unreasonable  and  a  dan- 
gerous obstruction  placed  on  the  street  by  the 
defendant  In  Commonwealth  v.  McNaug- 
her,  131  Pa.  66,  18  AU.  934,  it  is  said,  quoting 
from  Wood  on  Nuisances:  "Every  actual  en- 
croachment upon  a  highway  by  the  erection 
of  a  fence  or  building  thereon,  or  any  other 
permanent  or  habitual  obstruction  thereof, 
may  fairly  be  said  to  be  a  nuisance,  even 
though  It  does  not  operate  as  an  actual  ob- 
struction of  public  traveL  It  Is  an  encroach- 
ment upon  a  public  right  and  as  such  is 
clearly  a  purpresture  and  a  nuisance."  The 
evidence  tended  to  show  that  the  pile  of  lum- 
ber was  of  sufficient  sise  and  so  carelessly 
and  Irregularly  placed  as  to  make  it  danger- 
ous. It  does  not  appear  to  have  been  placed 
on  the  street  temporarily  for  any  purpose  au- 
thorized by  law.  Nor  was  there  any  denial 
that  the  defendant  placed  the  obstruction  on 
the  street,  nor  that  it  had  been  there  for  at 
least  a  month  prior  to  the  time  It  fell  on  the 
boy.  Pertinent  to  the  facts  of  this  case  is 
the  observation  of  Mr.  Justice  Clark  in  North 
Manheim  Township  y.  Arnold,  119  Pa.  380, 
13  Atl.  444,  4  Am.  St  Rep.  650,  that:  "The 
owners  of  this  lumber  might,  perhaps,  have 
been  privileged  to  use  the  street  for  the  tem- 
porary purpose  of  loading  or  unloading  their 
lumber.  This  would,  perhaps,  depend  upon 
Circumstances,  but  it  is  plain  that  they  had 
no  right  to  use  the  highway  for  the  purpose 
of  a  board  yard." 

It  was  for  the  Jury,  nnd»'  the  evidence  and 
instructions  of  the  court  to  determine  wheth- 
er the  plaintiff  was  using  the  street  for  a 
lawful  purpose  at  the  time  he  was  injured. 
He  and  several  other  boys  had  been  playing 
ball  In  a  vacant  lot  near  the  place  of  the  ac- 
cident After  they  had  finished  their  game, 
and  had  left  the  lot  for  home,  the  boys  seat- 
ed themselves  on  some  boards  in  the  street 
about  one  foot  distant  from  the  lumber  pile, 
"to  get  cooled  off."  Shortly  thereafter  tlie 
board  pile  fell,  and  quite  seriously  injured 
the  plaintiff.  The  contention  of  the  appelK-e 
is  that  the  boy  was  a  lounger,  and  was, 
therefore,  not  making  a  legitimate  use  of  the 
street  at  the  time  be  was  Injured.    The  boys 
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who  were  called  as  witnesses  testified  that 
they  had  finished  the  game  of  ball  before 
they  took  their  seats  near  the  board  pile  to 
"cool  otr."  They,  evidently  had  then  left  the 
lot,  and  the  Inference  may  well  be  drawn 
that  at  the  time  of  the  accident  they  were  en 
route  home,  and  had  made  a  brief  stop  to 
rest  from  the  fatigue  incident  to  the  game  in 
which  they  had  just  been  engaged.  If  such 
were  the  fact,  it  would,  indeed,  be  a  very 
harsh  and  rigid  rale  of  law  that  would  de- 
clare that  the  boy  was  not,  under  the  cip- 
cumstances,  entitled  to  the  rights  and  protec-' 
tion  accorded  a  traveler  on  the  streets.  But 
such  a  rule  is  not  supported  by  reason,  and 
therefore  should  not  exist.  The  use  of  a 
highway,  it  is  true,  is  for  passage,  but  that 
does  not  prevent  the  pedestrian  from  making 
such  stops  thereon  "as  business,  necessity, 
accident,  or  the  ordinary  exigencies  of  travel 
may  require."  He  may  not  use  it  as  a  play- 
ground, or  for  any  similar  purpose,  to  the 
extent  that  it  would  deny  the  public  the  right 
of  transit  over  it;  but  that  does  not  deprive 
him  of  the  right  to  stop  on  the  street  for  a 
reasonable  time  when  Illness  or  fatigue  re- 
quires It,  and  his  stopping  does  not  interfere 
with  or  inconvenience  other  persona  in  the 
use  of  the  street.  The  plaintiff  was  not  in- 
jured by  another  person  or  a  vehicle  using 
the  highway.  His  act  in  stopping  for  a  few 
minutes  to  rest  in  the  shadow  of  the  board 
pile  did  not  Inconvenience  any  other  person 
in  the  use  of  the  street.  He  was  injured 
while  lawfully  using  the  street  by  an  illegal 
obstruction  placed  there  by  the  defendant. 
80  far  as  the  testimony  discloses,  he  did  not 
cause  the  board  pile  to  fall,  nor  did  he  in  any 
way  contribute  to  the  accident.  In  such  a 
case,  where  the  facts  are  disputed,  it  is  for 
the  Jury,  under  proper  Instructions,  to  deter- 
mine whether  the  traveler  is  making  a  law- 
ful use  of  the  highway  at  the  time  he  is  In- 
jured. 

It  follows  that  the  learned  trial  judge 
should  have  submitted  the  case  to  the  jury 
with  Instructions  as  to  the  rights  and  duties 
of  each  of  the  parties  on  Bodine  street  at  the 
time  the  plaintiff  received  his  injuries. 

The  judgment  is  reversed,  and  a  venire 
facias  de  novo  is  awarded. 


SHARP  T.  WIGHTMAN. 

(Supreme  CJourt  of  Fenusylvania.    April  20, 

1903.) 

WILLS-LBQACT  TO  DEBTOR-PATMBNT  OF 
DEBT— BVIDKNCH. 

1.  A  legacy  by  a  testator  is  not  an  extln- 
gnishment  of  the  debt,  unless  such  was  clearly 
Qie  intent  of  the  testator. 

2.  Extrinsic  evidence  is  admissible  to  ascer- 
tain the  intent  of  testator,  when  doubtful. 

3.  A  testatrix  left  the  residue  of  her  estate 
in  trust;  the  iucome  to  be  paid  to  her  son,  free 
from  bis  present  or  future  debts  or  contracts. 
At  her  death  she  held  notes  of  the  son.  Heli, 
that  extrinsic  evidence  that  it  was  the  Intent 
of  testatrix  that,  if  the  son  survived  her,  the 
notes  should  not  be  paid,  was  admissiUe. 


Appeal  from  Court  of  Common  Fleaa,  Phil- 
adelphia County. 

Action  by  Isaac  S.  Sharp,  execntor  of  Jane 
A.  Wightman,  against  John  B.  Wlshtmaa. 
From  an  order  making  rule  of  judgment  for 
want  of  sufllclent  aflldavlt  of  defense  abso- 
lute, defendant'  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN.  MESTREZAT,  and  POTTER.  JJ. 

B.  Hunn  Hanson  and  John  W.  Patton,  for 
appellant    Albert  L.  Moise,  for  appellee. 

DEAN.  J.  John  O.  Wightman,  the  de- 
fendant, is  the  son  of  Jane  A.  Wightman,. 
for  whom  the  plaintiff  is  executor.  The 
mother  died  on  August  24,  1801,  possessed  of 
considerable  estate.  In  her  lifetime  she  liad 
frequently  given  to  her  son  money  in  amounts 
of  9200  and  $300,  for  which  she  took  his 
promissory  notes,  which  were  in  her  posses- 
sion, uncanceled,  at  her  death.  On  these 
notes,  amounting,  with  interest,  to  over 
$3,000,  the  executor  brought  suit  against  the 
son.  The  son  made  affidavit  of  dsfense,  aver- 
ring: (1)  That  one  note,  of  over  $1,500.  wa» 
made  up  of  several  of  the  smaller  notes, 
wliich  he  had  neglected  to  take  up  when  the 
larger  note  was  given.  (2)  That  there  was 
between  him  and  bis  mother,  at  the  time  the 
notes  were  given,  a  parol  agreement  that,  in 
case  the  son  survived  her,  they  were  to  lie 
treated  as  part  of  iiis  estate  and  canceled. 
but,  in  case  she  survived,  were  to  be  collect- 
ed. (3)  That  a  reasonable  interpretation  of 
his  mother's  will,  which  he  makes  part  of  his 
afiidavit,  shows  such  to  have  been  her  intent. 
(4)  He  further  avers  an  ability  to  prove  the 
parol  agreement  by  a  disinterested  witness. 
On  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  the  coort  t>elow 
made  the  rule  absolute,  and  defendant  ap- 
peals. 

The  learned  judge  before  whom  the  rule 
was  argued  filed  uo  opinion.  To  say  nothing 
of  the  aid  which,  an  appellate  court  has  the 
right  to  expect  from  a  lower  court  In  review- 
ing its  judgment,  surely  the  parties  to  this 
issue,  involving  to  them  more  than  $3,000, 
might  reasonably  hope  to  have  upon  the  rec- 
ord some  reason  for  the  judgment,  but  they 
have  here  only  the  announcement  of  the  clerk 
that  a  judgment  has  been  entered.  The  con- 
sequence of  such  an  unsatisfactory  record 
might  well  have  been  anticipated— an  appeal 
to  this  court,  with  all  the  delay  and  expense- 
incident  thereto. 

The  question  is  whether  the  affidavit  aver- 
red sufficient  to  prevent  judgment.  That 
brings  us  to  an  hiterpretatlon  of  the  will. 
After  maldng  certain  bequests  of  household 
goods  and  personal  jewelry,  as  to  the  residue 
of  her  estate  she  directs  as  follows: 

"Fourth.  The  rest,  residue,  and  remainder 
of  my  estate,  real,  personal  and  mixed,  I  give, 
devise  and  bequeath  to  my  trustees  herein- 
after named,  their  successor  or  successors,  in 
trust,  nevertheless,  for  the  following  pur- 
poses, to  wit: 
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"To  inrest  and  keep  the  same  Invested  In 
such  maimer  as  they  shall  deem  best,  and  to 
pay  the  net  Interest,  income  and  inroflts  there- 
of into  the  hands  of  my  said  son  John  Oerry 
Wightman,  M.  D.,  from  time  to  time  so  long 
^  as  he  shall  live  free  from  bis  present  or  fa- 
tare  debts,  contracts  and  engagements.  U 
be  should  die  lesTing  issae  at  his  death,  I 
direct  that  my  said  trustee  or  trustees,  their 
successor  or  successors,  shall  assi^,  transfer 
and  convey  said  trust  estate  to  said  issue  as 
if  my  said  son  had  survived  bis  wife  and 
died  possessed  thereof  intestate  and  a  citizen 
of  Pennsylvania." 

If  we  give  this  language  a  technical  con- 
struction to  accord  with  the  strict  import  ot 
the  words.  It  would,  in  effect,  constitute  a 
gift  to  her  son  of  the  amounts  represented 
by  the  notes,  for  the  Income  is  to  be  free 
from  his  present  debts.  The  notes  evidence 
a  present  indebtedness  of  the  son  to  the  moth- 
er. But  a  general  and  well-settled  rule  here 
comes  In,  which  avoids  the  technical  con* 
structlon.  That  rule  is  this:  "A  legacy  by  a 
testator  to  his  debtor  does  not  operate  as  a 
release  or  extinguishment  of  his  debt,  unless 
it  clearly  appears  that  It  was  the  intention 
of  testator  that  it  shoold  so  operate."  This 
rule  Is  recognized  by  the  text-writers  and  by 
our  own  cases:  2  Story's  Equity  Jurlspru* 
dence,  1 1123;  Matlack's  Appeal,  153  Pa.  402. 
26  AU.  23.  It  wiU  be  noticed,  however,  that 
it  does  not  exactly  meet  the  words  of  this 
bequest.  The  gift  is  not  only  of  the  net  in- 
come, which  of  Itself  would  not  warrant  an 
inference  that  the  debt  was  to  be  canceled, 
but  is  at  once  followed  by  the  words  "free 
from  bis  present  or  future  debts."  It  would 
not  be  free  from  his  present  debts  if  the  one 
he  owed  the  testatrix  was  to  be  paid.  We 
may  say,  then,  that,  taking  the  view  most 
favorable  to  the  appellee,  the  intention  of 
the  testatrix  was  doubtful.  All  the  authori- 
ties agree  that,  if  the  intention  be  doubtful, 
we  can  have  resort  to  evidence,  as  Judge 
Story  says,  aliunde,  or,  as  Chief  Justice  Ster- 
rett  says  in  Matlack's  Appeal,  su^ra,  evidence 
dehors  the  instrument,  or  more  elaborately 
by  Gibson,  G.  J.,  in  Zeigler  v.  Bckert,  6  Pa. 
13,  47  Am.  Dec.  428,*  "It  [the  evidence]  is 
not  adduced  to  control  the  will,  but  to  rebut 
a  presumption  from  matter  extrinsic  to  it." 
He  then  cites  from  Lord  Loughborough's  opin- 
ion In  Aston  v.  Pye,  6  Yes.  350,  note:  "A 
father,  who  had  taken  two  bonds  from  his 
daughter's  husband  for  money  lent  said  in  a 
letter  to  the  husband's  mother  that  the  debt 
was  forgiven,  and  expressed  the  same  thing 
to  others,  whose  testimony  was  corroborated 
by  cash  accounts  In  testator's  handwriting. 
The  chancellor  decreed  not  only  payment  of 
the  legacy,  but  that  the  other  bond  should 
not  be  demanded." 

We  assume,  then,  that  the  intention  of  tes- 
tatrix by  the  will  is  at  least  doubtful.  What, 
then.  Is  the  evidence  dehors  the  will  averred 
in  the  afBdavlt?  He  avers  (quoting  from  the 
affldarit):    "Upon  several  occasions  when  her 


property  [the  mother's]  became  the  snbject  of 
my  mother's  talk  with  her  confidential  friend, 
Catherine  Bard,  who  for  more  than  ten  years 
prior  to  my  mother'a  death  lived  with  her  as 
a  companion,  my  mother  said  she  had  taken 
the  notes  which  I  had  given  her  so  that  the 
money  would  be  repaid  if  I  died  first;  other- 
wise she  did  not  wish  me  to  repay  them,  and 
in  that  way  benefit  her  nephews  and  nieces." 
Taking  into  consideration  the  doubtfulness  of 
the  Intention  as  expressed  In  the  will,  the 
facts  that  the  son  was  her  only  child  and 
the  sole  legatee  of  the  Income  of  her  residu- 
ary estate,  and  that  the  evidence  of  Catherine 
Bard,  if  believed  by  the  Jnty,  would  make 
clear  an  Intention  not  to  have  the  notes  col- 
lected if  he  survived  her,  we  think  the  evi- 
dence dehors  the  will  should  have  been  sub- 
mitted to  them. 

The  Judgment  ot  the  court  below  is  re- 
versed, and  it  is  directed  that  the  trial  be 
proceeded  with  according  to  law. 


LENOBBT  r.  OHANINEL  et  al. 
(Supreme  Court  of  Penasylvanla.     March  SO, 
1903.) 
PiiBADiNO— AFncAvrr  or  dbfbnsb. 
1.  An  order  making  absolnte  a  rule  tor  judg- 
ment for  want  of  a  sufflcieat  affidavit  of  de- 
fense will  be  reversed  where  defendant  sets  up 
fraud  and  failure  of  consideration,  and  denies 
the  right  of  plaintiff  to  recover  any  sum  what- 
ever, though  the  affidavit  may  be  wanting  in 
definitenesa. 

Appeal  ^rom  Ooort  of  Common  Pleas,  Phlla- 
ddphia  County. 

Action  by  Michael  A.  Lengert  against  Wil- 
liam J.  Chaninel  and  Edward  D.  Chanlnel. 
Bale  for  Judgment  for  want  of  a  snfflclent 
affidavit  of  defense.  Appeal  by  defendants. 
Beversed. 

The  defendants  filed  affidavits  of  defense, 
in  which  they  averred  failure  of  consideration 
for  which  the  mortgage  was  given;  alleging 
that  the  consideration  for  which  the  mortgage 
had  been  given  was  to  secure  the  payment 
to  the  mortgagee  for  166  shares  of  the  capital 
stock  of  the  Lengert  Company,  under  an  orig- 
inal tripartite  agreement,  dated  December  18, 
1899,  and  a  supplementary  agreement  between 
the  same  parties  dated  June  5,  1001;  that  the 
consideration  therefor  failed  by  reason  of  the 
fact  that  Lengert,  who  was  the  owner  of  said 
stock,  bad  not  paid  the  10  per  cent,  in  cash 
upon  his  original  subscription,  as  required  by 
law,  but  had  resorted  to  an  arOflce  to  with- 
draw $10,000,  the  amount  of  this  subscription. 
In  cash,  and  subsequently  withdrew  the  bal- 
ance of  his  said  stock  (some  600  shares,  of  the 
value  of  $60,000),  in  real  estate,  from  the 
company,  whereby  the  said  166  shares  sold  to 
the  defendant  became  valueless. 

William  J.  Chanlnel  filed  a  supplementary 
affidavit  of  defense,  which  was  as  follows: 

"(1)  That  at  the  time  of  the  organization  of 
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tba  company,  to  wit,  on  or  about  April  18, 
1891,  tbe  plaintiff  contributed  to  tlie  real  estate, 
maclilnery,  stock,  book  accounts,  and  plant  for 
the  organization  of  the  company  the  property 
then  belonging  to  the  said  Lengert,  and  also 
agreed  to  pay  in  the  ten  per  cent.  In  cash 
necessary  for  the  organization  of  the  company. 
The  arrangements  for  obtaining  the  said 
money  In  cash  were  made  by  the  plaintiff  and 
his  counsel,  but  the  details  of  the  negotiation 
with  Meyers  or  with  the  bank  were  unknown 
to  your  deponent  at  the  time.  Your  deponent 
was  subsequently  Informed  that  the  plaintiff 
had  raised  the  |10,000  by  a  bond  and  mort- 
gage for  that  amount  secxued  ui>on  the  real 
estate  in  question,  and  that  the  money  had 
been  deposited  in  the  name  of  tlie  treasurer  of 
the  company.  When,  at  the  recorder's  office, 
at  the  time  the  certificate  was  signed,  de- 
ponent called  the  attention  of  the  plaintiff  and 
bis  counsel,  who  was  also  counsel  for  the  com- 
pany, that  the  Incumbrances  against  the  real 
estate  fvere  not  mentioned  In  the  certificate^ 
your  deponent  was  then  advised  by  counsel  for 
the  company  and  the  plaintiff  that  It  was  not 
necessary  or  proper  to  do  so,  that  only  the 
equity  in  the  property  was  contributed  and 
that  It  was  entirely  projper  to  omit  them;  and 
your  deponent,  relying  upon  and  acting  under 
the  advite  of  counsel  for  the  company,  signed 
the  certificate  of  incorporation,  believiag  the 
same  to  be  entirely  regular  and  in  accordance 
with  the  law.  Tliat  subsequently  your  de- 
ponent was  elected  secretary,  and,  at  a  meet- 
ing of  the  company  held  some  thirty  days 
thereafter,  the  stockholders  passed  ^a  resolu- 
tion authorizing  the  payment  of  the  $10,000 
mortgage.  All  of  which  was  done,  as  far  as 
your  deponent  is  concerned,  under  the  adrlce 
of  the  counsel  for  the  company.  In  whom  your 
deponent  placed  implicit  confidence,  and  upon 
whose  advice  your  deponent  is  advised  he  had 
the  right  to  rely,  without  the  slightest  doubt 
at  the  time  as  to  the  entire  regularity  and  in- 
tegrity of  the  transaction;  and  your  deponent 
received  no  portion  whatever  of  the  said  $10,- 
000,  the  entire  amount  having  been  paid  over 
to  the  plaintiff.  Nor  did  your  deponent  know 
of  or  have  reason  to  doubt  the  validity  of  the 
said  transaction  until  after  the  sale  to  him 
of  the  said  stock,  ten  years  after  the  subscrip- 
tion, when  your  deponent  then  learned  for  the 
first  time  of  the  invalidity  of  the  transaction, 
under  the  following  chrcumstances:  Some  time 
after  the  sale  of  the  said  stock,  and  execution 
of  the  agreement  therefor,  your  deponent  turn- 
ed the  papers  over  to  his  counsel,  along  with 
other  papers  of  the  company  coming  into  his 
bands  and  turned  over  to  him  after  the  re- 
th%ment  of  the  plaintiff  from  the  company. 
Your  deponent's  counsel,  after  examination  of 
the  papers,  designated  the  whole  scheme,  as 
far  as  the  payment  of  the  money  was  con- 
eemed,  as  a  fraud,  and  advised  that  the  plain- 
tiff was  Individually  liable  to  the  company 
Tor  the  amount;  and  your  deponent  then 
learned  for  the  first  time  of  the  unlawfulness 
of  the  transaction,  but  did  not  leatn  until 


July  16,  1901,  after  the  execution  of  both 
agreements,  that  these,  the  particular  shares 
(viz.,  the  166  In  question),  were  liable  for  such 
unpaid  subscription. 

"(2)  That  the  said  plaintiff,  upon  his  retire- 
ment from  the  company.  Insisted  upon  with- 
drawhig  all  of  his  capital  in  the  company, 
$76,000,  ahd,  Ut  the  settlement  and  aU  of  the 
said  stock  held  by  him,  it  was  considered,  mi- 
derstood,  ahd  agreed,  and  withdrawn  as  fnil- 
poid  stock,  and  your  deponent  had  no  knowl- 
edge at  the  time  of  the  sale  of  the  said  stock 
to  him  that  the  effect  of  Lengerts  withdrawal 
of  the  said  600  shares,  of  the  full  par  value, 
was.  In  effect,  to  leave  the  said  166  shares  un- 
paid, and  liable  to  forfeiture,  and  valueless, 
by  reason  of  the  said  unpaid  sabscription,  but 
the  same  was  bought  and  sold  expressly  upon 
the  understanding  that  the  same  was  full  paid 
and  not  subject  to  any  lien;  nor  did  your 
deponent,  by  any  agreement,  express  or  im- 
plied, agree  to  pay  the  said  $10,000,  but  pur- 
chased and  the  stock  was  sold  as  full  paid. 

"(3)  That  the  plaintiff  refused  to  perform  his 
covenants  and  agreements  under  article  sev- 
enth of  agreement  of  June  6,  1901  (Kxhibit 
B),  and  although  deponent  vacated  the  prem- 
ises, paid  the  rent,  and  generally  performed 
all  of  the  oovenantB  therein,  a|id  then  demand- 
ed the  return  of  his  securities  and  a  release, 
plaintiff  declined  and  refused  to  deUver  his 
said  three  collateral  notes  for  $6,000,  the  stock, 
the  aforementioned  166  shares,  until  a  long 
time  thereafter,  to  wit,  two  months,  and  re- 
fused to  release  deponent  from  hia  said  con- 
tract of  December  18,  1899,  and  still  holds, 
in  addition  to  the  $5,000  bond  accompanying 
the  mortgage  sued  on,  the  said  original  bond 
for  $5,000,  the  said  three  notes  of  $6,000.  and 
ninety-nine  shares  of  the  stock,  although  the 
said  agreement  provided,  under  article  eighth, 
that  time  should  be  of  the  essence  of  the 
agreement,  and  refused  to  deliver  the  said  se- 
curities, or  any  of  them,  exc^t  sixty-seven 
shares;  and  by  such  refusal  and  delay  your 
deponent  has  suffered  damage  and  loss,  by 
reason  of  being  unable  to  raise  money  per- 
sonally or  upon  his  other  stock  in  the  said 
company,  by  reason  of  the  fact  that  no  one 
would  either  invest  ntoney  in  the  company, 
or  loan  money  to  your  deponent  upon  his  other 
stock  or  interest  In  the  company,  by  reason 
of  the  said  two  contracts  outstanding,  to  the 
damage  of  your  deponent  In  an  amount  more 
than  the  amount  of  this  claim,  by  depriving 
him  of  the  use  of  his  said  property,  and  im- 
pairing his  credit  by  the  dual  obligations,  with 
their  various  collaterals,  both  of  which  con- 
tracts had  been  fuUy  discharged. 

"(4)  That  on  or  about  July  20th  your  de- 
ponent demanded  the  return  of  the  said  ninety- 
nine  shares,  having  performed  all  of  the  cove- 
nants and  agreements,  and  was  thereto  en- 
tttied  and  had  an  offer  of  sale  for  the  same  of 
$60.66%  per  share  by  a  trust  company  (hi  all, 
$6,666),  whereby  your  deponent  lost  the  said 
sale,  your  deponent  not  knowing,  however,  at 
the  time,  of  the  fact  that  tUa  particular  166 
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■hares  was  subject  to  the  unpaid  subscription 
money,  and  whlcb  sale,  If  this  court  Is  of  the 
opinion  that  this  particular  stock  Is  not  sub- 
ject to  the  Uen  of  the  said  ^10,000  subscrip- 
tion, -was  entirely  lost  to  your  deponent,  and 
-thereby  he  had  lost  the  amount  thereof,  and 
bas  the  right  to  refuse  to  accept  the  said  stock, 
and  did  refuse  to  accept  the  same  after  plain- 
tiff had  refused  to  deliver  as  aforesaid  and 
charge  the  plaintiff  with  the  said  price  thereof. 

"(5)  That  the  plaintiff  has  not  made  nor  can 
make  proper  .transfer  of  the  said  166  shares 
to  your  deponent,  either  by  the  attempted 
transfer  to  your  deponent  already  made,  or  the 
transfer  back  to  him  as  owner,  the  title  to 
the  stock  then  and  now  being  In  the  said 
Lengert,  sobject  to  the  lien  of  his  debt  for 
sabscriptlon,  (10,000,  or  at  least  $7,900,  and 
no  valid  ttanafer  can  be  made  of  the  said 
stock;  such  transfer  being  subject  to  the  pro- 
Tlsionii  of  the  act  of  AprU  29.  1874,  |  7  (P. 
L.  78),  which  directs  that  no  certificate  of 
stock  'shall  be  transferred  so  long  as  the  bold- 
er thereof  Is  indebted  to  the  said  company, 
unless  the  board  of  directors  shall  consent 
thereto,'  and  the  said  board  of  directors  neither 
can  nor  will  assent  to  such  transfer.  The  said 
debt,  being  for  the  statutory  subscription  re- 
quired by  law,  cannot  be  released  by  them; 
and  your  deponent  never  having  assumed  the 
payment  of  the  same,  but  having  purchased 
the  said  stock  as  full  paid,  no  valid  transfer 
can  be  made  to  him  without  the  payment  of 
the  said  debt  of  Lengert  to  the  company. 

"Lastly,  your  deponent  Is  advised  by  oonnsel 
that,  having  bought  the  said  stock  as  full  paid, 
and  having,  given  this  mortgage  as  a  pur- 
chase-money mortgage  therefor,  he  is  en- 
titled to  set  off  the  amount  of  the  unpaid 
subscription  therefor,  which  is  a  lien  against 
the  said  stock,  and  that,  in  any  event,  that, 
being  the  only  remaining  consideration  for  the 
mortgage,  is  an  illegal  and  void  consideration, 
and  as  such  there  can  be  no  recovery  under 
the  mortgage." 

Argued  before  MITOHEIiL,  DEAN,  FELL, 
BROWN.  MESTRBZAT,  and  POTTER,  JJ. 

William  S.  Divine,  for  appellants.  Francis 
E.  Bncher  and  W.  H.  Q.  Gould,  for  appellee. 

MESTRBZAT,  J.  This  action  la  a  scire 
facias  on  a  mortgage,  in  which  the  mort- 
gagor and  his  vendee  are  the  defendefnts.  The 
court  l)elow  made  absolute  a  ru^e  for  Judgment 
for  want  of  a  sufncient  aflSdavit  of  defense, 
and  entered  Judgment  for  the  full  amount  of 
the  plaintiff's  claim.  The  defendants  have  ap- 
pealed. 

The  affidavit  of  defense  and  supplemental 
affidavit  of  defense  denied  the  right  of  the 
iriaintiff  to  recover  any  sum  whatever,  and 
set  up,  as  a  defense,  fraud,  failure  of  consid- 
eratimi,  and  set-off.  While  the  affidavits  are 
open  to  some  of  the  many  criticisms— notably, 
a  lack  of  clearness  and  conciseness— suggested 
In  the  argument  of  the  learned  counsel  of  the 
plaintiff,  yet  we  think  their  averments  are 


sufficient  to  send  the  case  to  the  Jniy.  We 
are  satisfied  from  the  allegations  in  the  af- 
fidavits that  a  correct  decision  of  the  questions 
arising  in  the  case  requires  a  consideration  of 
all  the  facts,  and  they  can  only  be  developed 
and  disclosed  on  a  trial  before  a  Jury.  As  said 
by  the  late  Chief  Justice  Green,  in  reversing 
the  trial  court  for  entering  Judgment  for  want 
of  a  sufficient  affidavit  of  defense,  hi  Oomegys 
V.  Davidson,  1S4  Pa.  634,  28  Ati.  618:  "We 
will  not  discuss  or  presume  to  decide  the 
merits  of  the  present  case.  That  can  only  be 
determined  when  all  the  facts  are  known.  But 
we  are  of  opinion  that  the  affidavits  of  defense 
disclose  facts  enougb  to  carry  the  case  to  the 
Jury.  *  *  *  We  reverse  the  Judgment  of 
the  court  below  to  enable  the  defendant  to  lay 
his  facts  before  a  Jury,  and  have  a  Judgment 
of  the  law  upon  them  when  they  are  all 
known." 

The  assignment  of  error  Is  sustained,  the 
Judgment  la  reversed,  and  a  procedendo 
awarded. 


BRBNNAN  et  al.  v.  MERCHANT  &  CO. 

(Supreme  Coart  of  Pennsylvania.     March  30, 

1903.) 

TORTS  OF  SERVANT- LIABILITT  OF  HASTBR— 
8C0PK  OP  HMPLOYMKNT. 

1.  Where  a  wrongful  act  was  committed  by  a 
servant  oatside  of  nis  employmeat,  and  not  in 
tile  execution  of  his  master's  business,  but  to 
gratify  hia  own  malice,  the  master  is  not  liable, 
tliongh  the  servant  was  at  the  time  iu  liis  em- 
plm-meut. 

2.  In  an  action  for  injnries  received  by  the 
tort  of  a  servant,  the  question  whether  the 
act  done  was  within  the  scope  of  the  servant's 
employment  is  a  question  of  fact  for  the  jury. 

3.  A  boy  eight  years  old  climbed  on  a  moving 
truclt,  and  held  onto  the  standard.  The  driv- 
er, without  warning,  struck  the  boy  with  his 
whip  on  the  hand  which  grasped  the  standard, 
and  the  boy  fell  and  was  injured.  Held,  that 
it  was  for  the  jnrv  to  say  whether  the  act  of 
the  driver  was  within  the  line  of  his  duty  and 
the  scope  of  his  employment. 

Appeal  from  Court  of  Common  Pleas. 
Philadelphia  County. 

Action  by  Thomas  Brennan  and  others 
against  Merchant  Sc  Co.,  Incorporated. 
From  an  order  refusing  to  take  off  a  non- 
suit, plaintiffs  appeal.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

Joseph  P.  McCullen,  for  appellants.  John 
G.  Johnson,  for  appellee. 

MESTREZAT,  J.  Tommy  Biennan,  eight 
years  of  age,  lived  with  his  parents  at  816 
South  Nineteenth  street.  In  the  city  of  Phila- 
delphia, near  the  place  where  he  waa  injured. 
While  be  and  Peter  Gormley,  another  boy  of 
the  same  age,  were  playing  on  Laferty's 
steps,  on  Christian  street,  below  Twentieth 
street,  Nicholas  Larkins,  an  employA  of  the 
defendant  company,  drove  its  wagon  down 
Christian  street,  in  the  front  of  the  Laferty 

f  1.  See  Master  and  Servant,  voL  U.  Cent.  Dig.  | 
1230. 
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realdence.  This  was  a  four-wheeled  truck 
wagon,  with  uprlKbtB  or  standards  along  the 
sides,  connected  by  a  chain  passing  between 
them.  It  was  loaded  with  flat  boxes,  and 
the  drlTer  sat  on  a  high  seat  In  front  Aa 
the  wagon  passed  the  place  where  the  boys 
were  playing,  they  went  Into  the  street  and 
got  onto  it— Qonnley  on  the  rear  end,  and 
Brennan  on  the  right  or  south  side,  between 
the  front  and  rear  wheels.  Brennan  stood 
on  the  side  of  the  wagon,  and  sustained  Uin- 
self  by  holding  to  a  standard  located  between 
him  and  the  driver.  After  the  l>oys  had 
mounted  the  wagon,  and  it  liad  gone  a  short 
distance,  the  driver  turned  toward  Brennan, 
and,  without  saying  anything  to  him  or  giv- 
ing tiim  any  warning,  struck  him  with  his 
wliip  on  the  liand  with  which  the  boy  grasped 
the  standard.  He  was  knocked  off  the  wag- 
on, or  through  fright  relaxed  his  grip  of  the 
standard,  and  fell  off,  and  under  the  wheels. 
His  leg  was  crushed  to  a  Jelly  below  the 
knee,  requiring  it  to  be  amputated  at  the 
middle  of  the  ttiigh.  At  the  time  the  boy 
was  struck  and  fell  from  the  wagon,  Larklns 
was  driving  at  a  medium  trot  This  action 
was  brought  to  recover  damages  for  the  in- 
juries sustained  by  the  boy.  The  evidence 
would  have  warranted  the  Jury  in  finding 
the  facts  as  we  have  stated  them.  The 
learned  trial  Judge  granted  a  compulsory 
nonsuit,  "first,  because  the  act  of  violence  by 
which  the  Injury  Is  said  to  have  been  occa- 
sioned was  not  done  by  the  driver  in  the 
execution  of  the  authority  given  him,  but 
was  beyond  it,  and  must  be  regarded  as  the 
unauthorized  act  of  a  servant,  for  which  the 
defendant  is  not  answerable;  and,  second, 
because  there  has  been  no  negligence  shown 
on  the  part  of  the  defendant."  The  court 
In  banc  subsequently  refused  to  take  off  the 
nonsuit,  and  the  plaintiffs  have  appealed. 

A  master  is  liable  for  the  tortious  acts  of  - 
his  servant  done  in  the  course  of  his  employ- 
ment, and  within  the  general  scope  of  his 
authority.  His  presence  or  absence  when 
the  act  is  performed,  and  whether  it  Is  done 
with  or  without  his  direct  authority,  do  not 
affect  the  question  of  the  master's  liability  to 
the  party  injured.  If,  however,  the  wrong- 
ful act  resulting  in  the  injury  was  done  by 
the  servant  outside  of  his  employment,  and 
not  in  the  execution  of  his  master's  business, 
but  to  gratify  the  servant's  personal  ill  will 
or  malice,  the  master  is  not  liable,  although 
the  servant  was  at  the  time  in  his  employ- 
ment In  Bounds  v.  Delaware,  etc.,  B.  Co., 
64  N.  Y,  129,  21  Am.  Bep.  597,  Mr.  Justice 
Andrews,  delivering  the  opinion  of  the  court, 
states  the  rule  as  .to  the  liability  of  a  master 
for  the  torts  of  his  servant  as  follows:  "It 
is,  in  general,  sufficient  to  make  the  master 
responsible  tliat  he  gave  to  the  servant  an 
authority  or  made  it  his  duty  to  act  In  re- 
spect to  the  business  in  which  be  was  en- 
gaged when  the  wrong  was  committed,  and 
that  the  act  complained  of  was  done  in  the 
course  of  bis  employment    The  master  in 


that  case  will  be  deemed  to  have  consented 
to  and  authorized  the  act  of  the  servant,  and 
he  will  not  be  excused  from  liability,  al- 
though the  -servant  abused  his  authority,  or 
was  reckless  in  the  performance  of  Ills  duty, 
or  inflicted  an  unnecessary  injury  In  execut- 
ing his  master's  orders.  The  master  who 
puts  the  servant  in  a  place  of  trust  or  re- 
sponsibility, and  commits  to  him  the  manage- 
ment of  his  business  or  the  care  of  his  prop- 
erty, is  Justly  held  responsible  when  the  serv- 
ant, through  lack  of  Judgment  or  discretion, 
or  .from  Infirmity  of  temper,  or  under  tiie  in- 
fluence of  passion  aroused  by  the  circumstan- 
ces and  the  occasion,  goes  beyond  the  strict 
line  of  his  duty  or  authority,  and  inflicts  an 
unjustlflable  injury  upon  another."  Wheth- 
er the  negligent  act  was  within  the  scope  of 
the  servant's  employment  is  a  question  of 
fact  for  the  Jury.  Guinney  v.  Hand,  153  Pa. 
404,  26  Atl.  20.  Of  course,  if  the  facts  and 
the  inferences  to  be  drawn  from  them  are 
not  in  dispute,  the  court  may  determine  the 
question  as  a  matter  of  law. 

Applying  these  principles  to  the  case  in 
tund,  it  is  apparent  that  the  learned  trial 
Judge  committed  error  in  granting  the  non- 
suit It  was  for  the  Jury  to  determine,  un- 
der proper  instructions,  whether  the  act  of 
the  driver  In  causing  the  boy  to  fall  from  the 
wagon  was  negligent,  and  whether  it  was  in 
the  line  of  his  duty  and  within  the  scope  of 
his  employment,  so  as  to  render  his  employer 
responsible  for  the  act.  At  the  time  of  the 
accident,  Larklns  had  the  custody  and  man- 
agement of  the  wagon,  and  was  driving  It 
for  the  owner,  the  defendant  company.  The 
driver's  control  of  the  wagon  carried  with  it 
the  employer's  authority  to  protect  it  and  to 
prevent  persons  from  getting  on  it.  as  well 
as  to  remove  persons  from  it  It  was  not 
only  the  right  of  the  driver  to  remove  tres- 
passers from  the  wagon,  but  also  his  duty  to 
tils  employer  to  do  so.  He  therefore  was  au- 
thorized to  eject  the  boy  from  the  wagon, 
and  could  use  the  necessary  force  for  that 
purpose.  If  his  act  In  striking  tlie  bOy  was 
intended  to  remove  him  by  force  from  the 
wagon.  It  would  be  the  act  of  his  employer, 
for  which  the  latter  would  be  responsible. 
If,  on  the  other  hand,  the  purpose  of  the 
driver  was  not  to  cause  the  boy  to  leave  the 
wagon,  but  to  inflict  punishment  upon  him, 
to  gratify  the  111  will  of  the  driver,  the  de- 
fendant company  Is  not  responsible  for  the 
wrongful  or  tortious  act.  It  would  not  be 
an  act  done  by  the  employe  In  the  execution 
of  his  employer's  business,  although  It  was 
performed  while  he  was  in  the  service  of  the 
employer.  It  would  be  an  act  of  the  em- 
ploy6  directed  against  the  boy  independently 
of  the  driver's  contract  of  service,  and  in  no 
way  connected  with  or  necessary  for  the  ac- 
complishment of  the  purpose  for  which  the 
driver  was  .employed.  The  negligent  per- 
formance of  the  act,  therefore,  would  impose 
no  liability  on  the  employer. 

In  exercising  the  right^and  injerforming 
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the  duty  to  remoTe  the  boy  from  the  wagon, 
tbe  driver  was  reqnlred  to  use  the  care  tliat 
a  reasonably  prudent  man  would  exercise  un- 
der tbe  drcnmstances.  His  failure  to  ob- 
serve sncb  precantion  In  removing  tbe  cbild 
from  the  wagon  would  convict  him  of  negli- 
gence for  which  his  employer  would  be  lia- 
ble. Tbe  tender  years  of  the  child  relieve 
him  from  any  charge  of  negligence  In  enter- 
ing upon  the  wagon.  If  It  was  the  inten- 
tion of  the  driver  to  remove  or  drive  the  boy 
from  the  wagon  by  striking  him  on  the  band 
with  his  whip,  and  thereby  causing  bim  to 
fall  or  jump  from  tbe  wagon,  it  was  a  gross- 
ly negligent  act  As  said  by  tbe  counsel  of 
tbe  appellee  in  his  printed  brief:  "If  he  [the 
driver]  had  requested  appellant  to  get  off, 
even  though  he  had  not  stopped,  there  can  be 
no  doubt  that  the  latter,  who  had  succeeded 
In  climbing  up,  could  equally  well  have  gotten 
down.  Under  the  evidence,  however,  he  hit 
appellant  in  such  a  way  over  the  hand  as 
caused  bis  bold  of  the  standard  to  relax,  and 
his  fall  between  the  wheels."  Larklns'  act 
endangered  not  only  the  safety,  but  the  life, 
of  the  boy,  and  was  wholly  inexcusable. 
"Extra  precautions,"  says  Mr.  Justice  Gor- 
don In  Biddle  v.  Hestonvllle,  etc.,  Passenger 
Railway  Co.,  112  Pa.  651,  4  Atl.  485,  "are 
not  required  in  anticipation  of  the  intrusions 
of  trespassers,  even  though  they  be  children; 
but  when  they  do  so  intrude,  and  are  known 
to  be  in  an  improper  place,  they  must  not  be 
so  wholly  neglected  as  to  endanger  their  lives 
or  limbs.  Any  other  doctrine  would  so  illy 
accord  with  Christian  civilization  as  to  ren- 
der its  maintenance  impossible."  If  the  Jury 
should  find  that  Larklns  Intended  by  bis  act 
to  remove  the  boy  from  the  wagon,  tbe  case 
would  be  within  the  rule  announced  in  En- 
right  T.  Pittsburg  Junction  E.  Co.,  198  Pa. 
ICK.  47  Ati.  938,  53  L.  R.  A.  330,  82  Am.  St. 
Rep.  795;  Northwestern  R.  Co.  v.  Hack,  66 
111.  238;  Kline  v.  Central  Padfle  R.  Co.,  37 
Cal.  400,  99  Am.  Dec.  282;  Hoffman  v.  New 
York  Central,  etc.,  R.  Co.,  87  N.  Y.  25,  41 
Am.  Rep.  837;  and  that  line  of  cases  where 
the  employer  was  held  Ifable  for  tbe  negli- 
gent acts  of  bis  employs  done  in  tbe  line  of 
his  duty,  and  within  the  scope  of  bis  em- 
ployment. In  the  Hack  Case  the  employ^ 
kicked  a  boy's  hand,  thus  loosening  his- hold, 
and  he  fell  under  the  cars  and  was  killed. 
In  the  Kline  Case  the  conductor  pushed  the 
boy  off  a  moving  car,  or  he  jumped  off  In 
ol)edIence  to  a  sharp  command  of  the  con- 
ductor, and  was  Injured.  In  the  Hoffman 
Case  a  boy  bad  jumped  upon  the  steps  of  a 
car  In  a  passenger  train,  and  the  conductor 
or  brakeman  kicked  him  off  whll6  the  train 
was  In  motion,  and  be  was  injured.  In  the 
case  at  bar,  as  in  those  cited,  the  servant 
bad  tbe  right  to  remove  the  boy,  but  In  doing 
80  he  was  compelled  to  observe  the  necessary 
precaution,  so  as  not  to  endanger  the  life  or 
limbs  of  tbe  child.  This  duty  was  Incumbent 
upon  the  employ^,  and  a  failure  to  perform  it 


would  be  negligence  for  which  the  defendant 
company  would  be  liable. 

The  learned  counsel  for  the  appellee  cites 
and  relies  upon  Gullle  v.  Campbell,  200  Pa. 
119,  49  Atl.  938,  66  L.  R.  A.  Ill,  86  Am.  St. 
Rep.  705,  to  sustain  the  court  below  in  en- 
tering tbe  judgment  of  nonsuit  against  tbe 
appellant.  Tbe  facts  of  that  case  clearly 
distinguish  it  from  tbe  case  under  considera- 
tion here.  There  the  servant  was  employed 
to  drag  bales  of  cotton  from  the  sidewalk 
into  a  wareroom,  and  was  furnished  with  an 
Iron  book  with  which  to  perform  the  service. 
Some  boys  were  playing  on  and  around  tbe 
baleti,  and  thus  Interfering  with  bis  work. 
He  attempted  to  frighten  them  away  by 
making  a  motion  as  if  to  throw  tbe  hook  at 
them.  The  hook  slipped  from  his  hand,  and 
stmck  and  Injured  a  boy  not  on  or  about  tbe 
bales,  but  standing  at  another  place,  on  the 
sidewalk,  where  he  did  not  Interfere  with  tbe 
servant  in  tbe  performance  of  his  work,  and 
towards  whom  the  servant  made  no  demon- 
stration to  remove  bim  from  bis  place.  It 
was  held  that  the  employer  was  not  liable 
for  the  injuries  sustained  by  the  boy.  In  the 
case  at  bar,  however,  tbe  act  was  directed 
against  the  tojured  boy  by  the  servant,  who 
bad  tbe  authority  and  whose  duty  it  was  to 
remove  him  from  his  employer's  wagon. 
We  think  the  difference  in  the  cases  is  ap- 
parent, and  that  tbe  decision  In  the  Ouille 
Case  does  not  rule  this  case  in  favor  of  .the 
appellee. 

The  assignment  of  error  is  sustained,  and 
the  judgment  la  revened,  with  a  procedendo. 


McCAW  T.  UNION  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.     March  80, 
1903.) 

CARRIERS— OVERCROWDED    CARS— INJURY    TO 
PASSENGER— RIDINQ  ON  PLATFORM. 

1.  A  carrier  must  exercise  additional  care  and 
precaution  where  it  allows  its  cars  to  be  over- 
crowded. 

2.  Where  a  passenger  is  allowed  to  enter  a 
street  car  where  there  is  no  vacant  place  except 
on  the  platform,  and  pays  his  fare,  it  is  an 
assurance  that  the  carrier  will  guard  him 
against  accident  while  standing  on  the  plat- 
form, BO  far  as  circumstances  permit. 

3.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  passengers,  it  appeared  that 
the  plaintiff,  tbe  car  being  crowded,  went  on 
the  front  platform  at  the  conductor's  request; 
that  the  car  was  run  very  rapidly  over  the 
tracks  of  a  steam  railroad,  and  down  a  grade; 
that  the  couductor,  who  had  preceded  the  car 
at  the  crossing,  jumped  on  the  front  steps,  and 
so  pushed  the  other  passengers  on  the  platform 
that  plaintiff  loet  his  hold,  and  fell  uader  the 
wheels.  Held,  that  a  verdict  for  plaintiff  wonld 
be  sustained. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County;  Pennypacker,  Judge. 

Action  by  Robert  McCaw  against  the  Union 
Traction  Company.  Verdict  for  plaintiff,  and 
defendant  appeals.    Affirmed. 


Digitized  by 


Google 


I 


894 


64  ATLANTIC  BEPORTEB. 


(Fa. 


Defendant  presented  these  points: 

"(10)  Under  the  law  and  the  evidence  In 
this  case  the  verdict  must  be  for  the  defend- 
ant   Answer.  I  decline  that  point" 

"(4)  The  only  negligence  alleged  Is  that  the 
conductor's  act  In  mounting  the  west  step, 
which  nobody  was  on,  resulted  In  pushing 
one  of  the  eight  persons  on  the  platform 
(which  It  Is  uncontradicted  will  accommodate 
a  larger  number),  and  thereby  pushing  the 
plaintiff  off  the  east  side.  This  was  not  a 
natural  or  probable  result  of  the  conductor's 
lawful  act,  nor  was  bis  act  the  proximate 
cause  of  the  accident,  and  the  verdict  should 
be  for  the  defendant  Answer.  I  decline  that 
point 

"(5)  It  is  contributory  negligence  per  se  to 
remain  on  the  front  platform  of  a  moving 
trolley  car  when  there  Is  room  inside.  It  Is 
undisputed  the  plaintiff  left  a  seat,  and  went 
out  upon  the  platform.  The  conductor's  re- 
quest is  no  excuse  for  doing  that  which  Is 
negligence  per  se,  and  the  verdict  should  be 
for  the  defendant  Answer.  I  decline  that 
point." 

The  court  charged  as  follows:  "He  would 
be  entitled,  in  the  first  place,  to  his  loss  of 
earnings.  He  has  told  you— and  there  is  no 
contradiction  of  that  testimony— that  he  was 
earning  at  the  rate  of  $9  or  (10  a  week,  and 
he  says  that  up  to  this  time,  in  consequence 
of  the  loss  of  his  leg,  he  has  not  been  able 
since  to  earn  anything.  That  becomes  a  mat- 
ter of  very  easy  computation.  You  can  tell 
readily  how  much  there  has  been  lost  He 
would  also  be  entitled  to  what  would  com- 
pensate him  for  bis  loss  of  earning  power, 
and  that  becomes  a  matter  of  very  great  dif- 
ficulty. Tou  will  have  to  consider.  In  the 
first  place,  how  long  be  is  likely  to  live,  and 
then  you  will  have  to  consider  how  long  his 
earning  capacity  is  likely  to  continue,  be- 
cause as  men  get  older  they  lose  the  capacity 
to  work;  and  you  will  also  bear  In  mind  that 
it  would  not  do  simply  to  ascertain  the  num- 
ber of  years,  and  then  multiply  that  by  the 
sum  which  be  earns  in  one  year,  and  give 
that  amount  to  him,  for  this  reason:  It  would 
be  g:iving  to  blm  now  what  he  would  not 
earn  perhaps  for  a  number  of  years  to  come. 
What  you  have  to  do  is,  taking  all  of  these 
matters  into  consideration,  to  endeavor  to  ar- 
rive at  a  sum  which,  given  to  him  now, 
would  be  compensation  for  his  loss  of  earn- 
ing power." 

Verdict  for  plaintiff  for  $16,000.  Judgment 
was  entered  for  $10,000,  all  above  having 
been  remitted.    Defendant  appealed; 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

Thomas  Learning  and  Charles  Biddle,  for 
appellant    Eugene  Raymond,  for  appellee. 

MBSTREZAT,  J.  The  Chief  and  principal 
complaint  of  the  defendant  company,  which 
Is  the  appellant  here,  is  that  the  trial  court 
eired  in  not  affirming  its  tenth  point,  and  In 
not  withdrawing  the  case  from   the  Jury. 


This  would  have  been  manifest  error.  The 
learned  trial  Judge  submitted  the  case  in  a 
charge  exceptionally  clear,  comprehensive, 
and  explicit  on  every  point  presented  for  the 
consideration  of  the  Jury.  The  verdict  was 
for  the  plaintiff  and  against  the  defendant 
company. 

On  Saturday  evening,  between  5  and  6 
o'clock,  on  December  16,  1899,  Robert  Mc- 
Gaw,  the  plaintiff,  aged  21  years,  with  a  fel- 
low laborer,  boarded  one  of  the  defendant's 
cars  on  Sixth  street,  at  the  comer  of  Dauphin 
street  In  the  city  of  Philadelphia,  to  go  to 
his  home  in  the  southern  part  of  the  city.  It 
was  a  closed  car,  with  a  seat  along  either 
side.  The  two  men  were  in  the  employ  of 
A.  G.  Elliott  &  Co.,  manufacturers  of  paper, 
for  whom  they  drove  delivery  wagons.  Im- 
mediately before  taking  the  car,  they  were 
engaged  in  performing  some  heavy  work 
about  the  stable  of  their  employer.  They 
entered  the  car,  and  took  seats  on  the  west 
side,  near  the  center.  As  the  car  proceeded 
souUi  on  Sixth  street  many  persons  entered 
it  The  seats  were  all  occupied,  the  passage- 
way was  crowded,  and  persons  were  stand- 
ing on  both  the  rear  and  front  platforms. 
The  plaintiff  gave  his  seat  to  an  elderly  lady, 
and  stood  In  the  aisle  near  the  front  door. 
When  the  car  arrived  at  Arch  street  some 
ladles  entered  it  and  the  conductor  said  to 
the  plaintiff,  "Won't  you  step  out  front  and 
make  room  for  these  ladles?"  He  oompUed 
with  the  request  stepped  out  on  the  front 
platform,  where  six  or  seven  other  passen- 
gers were  standing,  and  stood  on  the  extreme 
left  or  east  side  of  it  In  the  language  of 
the  vHtnesses,  the  car  was  then  "loaded  up"; 
there  was  a  great  crowd  on  it  The  plaintiff 
stood  with  his  back  against  the  car,  and  sap- 
ported  himself  by  holding  to  the  brass  bar 
passing  horizontally  under  the  window. 
When  the  car  approached  Washington  ave- 
nue, on  which  is  laid  the  double  track  of  a 
steam  railroad,  it  gradually  slowed  np,  and 
the  conductor  alighted  from  the  front  plat- 
form of  his  car  on  the  west  side,  ran  to  the 
railroad  tracks,  and,  seeing  no  danger,  sig- 
naled the  car  to  come  forward.  After  the 
car  had  passed  over  the  tracks  a  short  dis- 
tance, the  conductor  Jumped  on  the  step  on 
the  west  side  of  the  front  platform,  and  the 
plaintiff  was  thrown  or  fell  off  on  the  east 
side  of  the  platform,  and  his  foot  was  so  badly 
Injured  by  the  wheel  of  the  car  that  after 
two  operations,  his  leg  had  to  be  amputated. 

It  is  claimed  on  the  part  of  the  plaintiff 
that  his  Injuries  were  caused  by  the  negli- 
gent conduct  of  the  defendant's  employte  in 
charge  of  the  car  on  which  he  was  a  passen- 
ger. The  testimony  tended  to  show,  in  ad- 
dition to  what  is  stated  above,  that  the  car 
was  rim  very  fast  over  the  railroad  crossing 
on  Washington  avenue  and  down  the  de- 
scending grade  on  the  south  side  of  the  ave- 
nue until  the  plaintiff  was  thrown  from  it; 
that,  after  the  car  bad  passed  the  rail- 
road tracks,  its  speed  was  suddenly  acoelo^ 
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ated,  was  "bouncing  tip  and  down"  and  was 
"s^v^aylng  an  both  aides"  as  it  went  down  the 
incline;  that  at  the  time  the  conductor  Jnmp- 
eU  on  the  step  on  the  west  side  of  the  front 
platform  he  caused  the  passengers  standing 
on    the  platform  to  go  or  fall  against  the 
plalntifT  standing  on  the  opposite  side,  wbere- 
tay   the  latter's  hold  on  the  rail  beneath  the 
vrindow   was   broken,   and   he   was   thrown 
from  the  car.    The  manner  in  which  the  car 
-was  being  run  at  the  time  of  the  accident  Is 
alleged  to  have  been  reckless  and  careless, 
considering  its  overcrowded  condition  and  the 
fact  that  it  was  then  on  a  descending  grade. 
The   defendant   company   denies   that  the 
plaintUTs   injuries  were  occasioned  by  the 
negligent  conduct  of  Its  employes,  and  claims 
tbat  hia  own  negligence  caused  his  injuries. 
It   alleges  that  the  plaintiff  left  his  seat  In 
tbe  car  v<duntarily,  and  went  out  on  the  plat- 
form, and  by  reason  of  hia  intoxicated  con- 
dition fell  from  the  car.    It  is  denied  tbat  the 
conductor  re-entered  the  car  by  the  front 
platform  after  it  had  passed  Washington  ave- 
nue, and  thereby  caused  the  plaintiff,  who 
■vras  standing  on  the  opposite  side  of  the 
platform,  to  fall  from  it.    As  a  further  de- 
fense to  the  action,  the  defendant,  on  the 
trial,  presented  a  paper,  signed  by  the  plain- 
tiff, releasing  It  from  all  claims  of  damage 
by  reason  of  the  accident.    The  plaintiff  In- 
troduced evidence  to  show  that  the  release 
was  procured  by  fraud,  and  that  be  was  in 
the  hospital,  suffering  from  his  injuries,  and 
was  unconscious,  at  the  time  it  is  alleged  the 
release  was  signed  by  him. 

It  wUl  be  observed  tbat  the  questions  pre- 
sented for  determination  were  questions  of 
fact,  and  that  the  case  was  clearly  for  the 
Jniy.  In  the  beginning  of  his  charge  the 
learned  trial  Judge  very  properly  observed: 
"This  is  a  case  of  some  Importance.  In  it 
arise  an  unusual  number  of  questions  of  fact, 
and  it  will  require  the  utmost  of  your  good 
Judgment  and  your  care  and  attention  to  de- 
termine those  questions  of  fact  accurately,  in 
order  that  Justice  may  be  done  between  the 
parties.  Those  are  questions  which  are  ex- 
clusively for  you  to  decide."  Being  a  carrier 
of  passengers,  the  defendant  had  a  high  de- 
gree of  care  imposed  ujpon  it  The  company 
was  required  to  exercise  this  care  in  receiving 
and  In  carrying  the  plaintiff  to  his-  destina- 
tion. It  has  not  yet  been  declared  negligence 
for  a  street  railway  company  to  permit  Its 
cars  to  be  overcrowded,  but  when  such  a 
condition  prevails  additional  care  and  precau- 
tion must  be  exercised  by  the  conductor  and 
niotormon  to  protect  the  passengers  against 
resultant  danger.  Reber  v.  Pittsburg,  etc. 
Traction  Co.,  179  Pa.  339,  36  Aa  245,  S7  Am. 
St  Rep.  699.  A  street  railway  company  can- 
not invite  or  permit  passengers  to  board  its 
cars  beyond  their  normal  capacity,  and  not  be 
responsible  for  danger  which  necessarily  re- 
sults from  their  overcrowded  condition.  If  a 
passenger  is  permitted  to  enter  a  car  having  no 
vacant  place  except  on  the  platforms,  and  the 


conductor  accepts  his  fare,  he  Is  Justified  ia 
standing  on  the  platform,  if  he  exercises  prop- 
er care  in  doing  so;  and  by  receiving  him  the 
carrier  undertakes  and  gives  him  assurances 
that  it  will  take  care  of  him,  and  guard  him 
against  accident  as  far  as  the  circumstances 
permit.  Thane  v.  Scranton  Traction  Co.,  191 
Pa.  249.  43  Ati.  136,  71  Am.  8t  Bep.  767. 
Here  the  evidence  disclosed  the  fact  that  the 
plaintiff  observed  his  duty  by  taking  a  seat 
in  the  car  when  he  entered  It.  He  subse- 
quently gave  It  to  an  elderly  lady,  who  was 
compelled  to  stand  in  the  passageway  by  rea- 
son of  the  crowded  condition  of  the  car. 
Later,  at  the  request  of  the  conductor  that  he 
make  room  for  more  lady  passengers  in  the 
car,  the  plaintiff  went  to  the  front  platform, 
where  he  attempted  to  secure  his  safety  by 
taldng  hold  of  the  railing  beneath  the  car 
window.  This  was  his  position  tfhen  he  was 
thrown  from  the  car,  and  It  was  taken  at  the 
request  of  the  conductor,  and  because  of  the 
overcrowded  condition  of  the  body  of  the  car.  * 
It  is  true  tbat  the  defendant  contends  that 
there  was  sufficient  room  in  the  car  for  the 
plaintiff,  and  that  he  was  negligent  in  not  tak- 
ing a  seat  on  the  Inside  of  the  car;  but  this 
was  submitted  to  the  Jury,  and  was  found 
against  the  defendant  The  learned  trial  Judge 
said  to  the  Jury:  "If  there  was  sitting  room 
inside  of  the  car,  where  he  might  have  taken* 
his  seat  tiien  It  would  be  negligence  per  se 
•  •  •  negligence  In  that  mere  fact  •  •  • 
for  him  to  be  upon  the  front  platform.  But 
you  will  rememt)er  the  evidence  in  this  case 
as  to  the  condition  of  the  car,  many  witnesses 
having  told  us  that  the  car  was  full  and 
crowded  at  the  time."  It  was  also  alleged  by 
the  defendant  that  the  plaintlfTs  drunken  con- 
dition caused  him  to  fall  from  the  car,  and 
that  his  intoxication  contributed  to  his  in- 
juries. This,  like  the  other  allegation  of  neg- 
ligence in  the  plaintiff,  was  submitted  to  the 
Jury  with  proper  Instmctions,  and  the  finding 
was  against  the  defendant  The  question  of 
contributory  n^gence  of  the  plaintiff;  there- 
fore, was  considered  and  determined  In  his 
favor  by  the  proper  tribunal. 

It  is  earnestly  contended  by  the  defendant 
that  there  was  no  evidence  of  negligence  on 
the  part  of  its  employes  in  the  conduct  of  the 
car  at  the  time  of  the  accident  But  this  was 
clearly  for  the  Jury.  We  think  there  can  be 
no  doubt,  under  the  evidence,  that  at  that  time 
the  number  of  passengers  In  the  car  was  far 
in  excess  of  its  normal  capacity.  This  im- 
posed upon  the  company's  employes  a  very 
high  degree  of  care  In  crossing  the  railroad 
tracks  and  in  descending  the  grade  Immediate- 
ly thereafter.  These  were  places  of  danger 
to  persons  on  the  overcrowded  platform  of  the 
car,  and  the  employes  should  have  recognized 
the  fact  and  run  the  car  accordingly.  The  de- 
fendant alleges  that  this  was  done,  that  the 
car  was  run  slowly  at  these  places,  with  no 
unusual  or  unsafe  movement  or  swaying  of  it 
and  that  it  crossed  the  railroad  tracks  and 
proceeded  on  the  descending  grade  in  the  or- 
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dlnary  and  customary  manner.  The  defend- 
ant company  denied  that  its  conductor  care- 
lessly Jumped  on  the  front  platform  of  the  car, 
and  crowded  the  passengers  against  the  plain- 
tiff, 80  that  he  lost  his  hold  on  the  bar  be- 
neath the  window  and  was  thrown  to  the 
street,  or  that  the  rapid  speed  and  undue  sway- 
ing of  the  car  caused  the  plaintifl  to  be  thrown 
from  It  There  was  evidence  to  support  the 
contention  of  both  parties  as  to  these  matters, 
and  it  necessarily  had  to  be  submitted  to  the 
Jury  for  their  consideration.  We  will  not  con- 
sume time  and  space  by  referring  to  the  testi- 
mony of  the  many  witnesses  called  by  the 
parties,  but  it  will  be  sufficient  to  suggest 
that  the  whole  testimony,  and  not  the  excerpts 
upon  which  counsel  base  their  argnments,  had 
to  be  considered  by  the  Jury  in  det^mlnlng 
the  facts  of  the  case. 

In  the  fourth  assignment,  the  defendant 
alleges  error  In  the  Judge's  charge  as  to  the 
Question  of  damages.  It  is  claimed  that  the 
'  charge  In  this  respect  was  not  Justified  by 
the  evidence,  and  that,  in  efTect,  the  Jury 
was  told  that  the  earning  capacity  of  the 
plaintiff  was  totally  destroyed.  The  trial 
Judge  did  say  to  the  Jury,  as  alleged,  that 
the  plaintiff  "says  that  up  to  this  time,  in 
consequence  of  the  loss  of  his  leg,  he  has  not 
been  &ple  since  to  earn  anything."  A  refer- 
•ence  to  the  testimony  bears  out  this  state- 
ment The  plaintiff  testified  that  since  the 
accident  be  could  get  no  work,  that  he  bad 
not  asked  any  business  man  for  a  Job,  but 
had  asked  certain  persons  to  get  him  a  Job; 
that  he  had  tried,  but  could  not  get  work  by 
reason  of  the  loss  of  his  leg.  This  Is  sub- 
stantially what  the  trial  Judge  told  the  Jury. 
This  testimony  should  be  taken  in  connection 
with  the  fact  that  the  plaintiff's  bnslness  had 
been  principally  that  of  a  teamster,  requiring 
him  to  handle  heavy  material,  and  he  evi- 
dently referred  to  that  kind  of  employment 
when  he  said  he  bad  been  unable  to  get 
work.  The  Jury  would  not  conclude  that  he 
meant  'to  say  in  his  testimony  that  he  could 
get  or  do  no  work  of  any  kind.  The  lan- 
guage used  by  him  would  be  regarded  as  ref- 
erable to  his  former  employment  The  ex- 
cerpt from  the  charge  above  quoted  was  fol- 
lowed by  instructions  that  the  plaintiff  would 
be  entitled  to  compensation  for  loss  of  earn- 
ing power,  in  determining  which  the  Jury 
was  told  they  must  consider  bow  long  he 
was  likely  to  live  and  his  earning  capacity 
was  likely  to  continue.  In  this  connection 
the  Judge  also  said:  "You  do  not  need  to  be 
reminded  that  he  has  lost  his  leg  from  the 
knee  downward,  and  that  is  a  serious  loss 
to  a  man,  and  is  likely  to  result  in  inconven- 
ience and  in  pain."  This  language  meant 
and  the  Jury  would  so  construe  it,  that  the 
loss  of  the  leg  would  be  serious,  and  would 
result  in  Inconvenience,  but  not  in  a  total 
loss  of  earning  capacity.  The  Jury  was  then 
admonished  that  they  could  not  give  an  ex- 
aggerated verdict  and  that  If  they  did,  it 
would  have  to  be  set  aside.    It  was  shown 


by  the  evidence  that  the  Idaintlff  was  earn- 
ing $10  a  week  at  the  time  he  was  injured. 
His  age  and  ability  to  work  were  also  dis- 
closed by  the  testimony.  The  attention  of 
the  Jury  was  directed  to  these  facts,  aod  we 
are  not  convinced  that  the  charge  as  a  whole 
misled  the  Jury  on  the  question  of  damages. 

The  validity  of  the  release  was  determined 
against  the'  defendant  by  the  Jnry,  and  the 
assignments  do  not  raise  any  question  in  re- 
gard to  it  The  learned  counsel  for  the  de- 
fendant company,  however,  in  their  printed 
brief,  refer  to  and  criticise  J:he  language  used 
by  Judge  Pennypacker  In  bis  charge,  where- 
in, after  stating  the  circumstances  nnder 
which  the  release  vras  obtained  from  the 
plaintiff  by  Brobt  the  defendant's  agent  it 
is  said:  "When  we  consider  that  the  agent 
of  the  traction  company,  under  these  circum- 
stances, secured  from  him,  for  a  small  con- 
sideration, a  release  to  be  signed.  It  is  oa- 
talnly  an  act  not  to  be  commeiided."  We 
think  the  learned  trial  Judge  was  very  con- 
servative, and  fully  Jnstifled,  under  the  evi- 
dence. In  the  language  used  by  him  bearing 
upon  the  conduct  of  Brobt  In  securing  the 
release  from  the  plaintiff.  This  release  wm 
set  up  as  a  defense  to  the  plaintifrs  claim, 
but  the  testimony,  which  was  believed  by 
the  Jury,  and  doubtless  by  the  Judge,  disclos- 
ed that  It  had  been  procured  at  a  time  and 
under  circumstances  which  merited  the  most 
severe  condemnation,  and  rendered  it  void. 
It  was  introduced  in  the  case  by  the  defend- 
ant company  to  prevent  a  recovery,  and,  if 
the  consequences  were  prejndldal  to  the  de- 
fendant's case,  as  counsel  seemed  to  think, 
it  is  not  the  fault  of  the  plaintiff  nor  of  the 
court  below. 

The  assigrnments  of  error  are  overrnled. 
and  the  Judgment  is  affirmed. 


SHARPLEY  V.  WUIGHT. 

(Supreme  Court  of  Pennsylvania.     March  30, 
1903.) 

INJURY  TO  BMPLOYfi— DEFKCTIVB  APPLI- 
ANCK8. 

1.  Where  an  owner  employs  a  stevedore  to 
pile  lamber  on  a  wharf,  and  pciniits  him  to 
use  a  derrick  for  such  paipose,  and  the  stere- 
dore  uses  it  -n-itbout  testine  it,  and  one  of  his 
workmen  is  injured  by  defects  therein,  tlie 
stevedore  is  liable  for  the  injuries  received. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County;  McMichael,  Judge. 

Action  by  William  Stiarpley  against  Thom- 
as H.  Wright  Judgment  for  plaintUE,  and 
defendant  appeals.    Affirmed. 

Argued  before  MITCHBLL,  DBAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  W. 

Joseph  T.  Bunting,  for  appellant  John  P. 
Connelly  and  Flanders  &  Pugh,  for  appellee. 

T 1.  Sea  Muter  and  Sarvant,  VOL  Si  Cant.  Dig-  i 

tu. 
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MBSTRBZAT,  J.  The  plaintiff  was  in- 
jured wblle  in  the  service  of  the  detendant, 
and  this  action  was  brought  to  recover  dam- 
ages for  hia  injuries,  which  he  alleges  were 
caused  by  the  negligence  of  the  defendant 
Thomas  H.  Wright,  the  defendant,  was  fs 
stevedore,  and  contracted  with  W.  8.  Taylor 
&  Co.  to  pile  lumber  for  them  on  their  wharf 
OD  Delaware  avenne,  in  the  city  of  Phila- 
delphia. William  S.  Sharpley,  the  plaintiff, 
•was  employed  by  the  defendant  to  assist  in 
this  work.  In  performing  the  work,  the  de- 
fendant's employes  used  a  derrick  owned  and 
erected  by  Taylor  &  Co.  on  the  wharf.  The 
mast  of  the  derrick  was  planted  in  the 
sround,  and  cribbed  with  timber.  The  ratch- 
et wheel  of  the  derrick,  used  in  hoisting  the 
timber,  was  moved  by  a  crank,  and,  when 
supporting  the  timber,  was  held  in  place  by 
a  pawl  or  dog,  whose  grip  of  the  wheel  was 
made  secure  by  a  weight  attached  to  it  by 
means  of  a  wlr&  The  plaintiff,  with  other 
laborers,  was  engaged  In  piling  lumber  on 
the  morning  of  November  29,  1899.  While 
he  was  at  the  crank  of  the  ratchet  wheel, 
lowering  on  the  lumber  pile  a  large  stick  of 
timber  which  bad  been  hoisted  by  the  der- 
rick, the  wire  attaching  the  weight  to  the  dog 
broke,  releasing  it  from  the  wheel,  which 
suddenly  began  to  revolve  at  a  great  speed, 
and  the  crank  of  which  struck  the  plaintiff, 
injuring  him  severely.  The  proximate  cause 
of  the  plaintiff's  injuries  was  the  breaking  of 
the  wire,  which  had  been  in  use  for  a  long 
time,  and  was  rotten  and  defective.  The 
plaintiff  avers  in  his  statement  that  the  de- 
fendant failed  to  exercise  due  care  In  provid- 
ing him  with  safe  and  properly  constructed 
machinery  and  appliances  with  which  to  do 
bis  work,  and  alleges  that  the  wire  holding 
In  position  the  dog  had  become  insufficient, 
weak,  worn,  and  rotten,  and  that  the  ratchets 
and  dog  were,  and  for  a  long  time  had  been, 
Insnfflclent,  worn,  and  Imperfect.  The  Jury 
returned  a  verdict  for  the  plaintiff,  pn  which 
judgment  was  entered,  and  the  defendant 
has  appealed. 

The  assignments  of  error  raise  but  a  single 
question,  and  that  Is  whether  the  defendant 
Is  responsible  for  the  unsafe  condition  of  the 
derrick.  That  the  derrick  was  unsafe,  and 
that  a  previous  inspection  would  have  dis- 
closed the  fact,  are  not  controverted.  The 
defendant,  however,  denies  his  liability  for 
the  Injury  received  by  the  plaintiff  "because 
he  had  neither  the  control  ov6r  the  derrick 
which  would  have  warranted  an  inspection, 
nor  the  power  to  make  the  repairs  which 
might  have  been  suggested  by  the  inspec- 
tion." The  position  of  the  defendant  is  un- 
tenable. His  contract  with  Taylor  &  Co.  re- 
quired him  to  pile  the  lumber  on  the  wharf, 
and  for  that  purpose  he  had  to  furnish  the 
tools  and  appliances,  as  well  as  the  labor. 
The  testimony  shows  that  a  derrick  could  be 
used  advantageously  in  performing  the  work, 
and  that  without  such  an  appliance  the  cost 
of  piling  the  lumber  would  have  been  mate- 
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rially  Increased.  The  slae  of  the  timber  re- 
quired the  use  of  a  heavy  derrick  in  handling 
It  Whether  the  defendant  tised  the  derrick 
constructed  by  Taylor  &  Go.  on  the  wharf, 
or  brought  another  derrick  to  the  .wharf  with 
which  to  perform  his  work,  is  immaterial,  so 
far  as  it  affects  this  case.  The  machine 
which  injured  the  plaintiff  was  in  the  pos- 
session and  control  of  the  defendant,  while 
his  employes  used  it  in  handling  the  lumber, 
and  was  unquestionably  an  appliance  used 
in  piling  the  lumber  In  pursuance  of  the  con- 
tract with  Taylor  &  Co.  That  the  possession 
and  control  of  the  machine  by  appellant  was 
temporary,  and  liable  to  be  resumed  at  any 
time  by  the  owners,  did  not,  as  argued  by 
appellant's  counsel,  relieve  him  from  the 
legal  duty  of  inspection  imposed  upon  him. 
The  danger  to  the  employ^  in  the  use  of  tin- 
safe  machinery  was  the  same,  whether  his 
master  owned  or  temporarily  controlled  it, 
and  hence  the  protection  of  the  servant  de- 
manded the  performanc^e  of  the  master's 
duty  to  keep  it  in  a  reasonably  safe  condi- 
tion In  either  event  Therefore,  when  Wright 
obtained  permission  of  the  owners  to  use  the 
derrick,  and  put  his  employes  in  possession 
of  It,  he  assumed  the  duty  of  a  master  to  a 
servant,  which  required  him  to  furnish  a 
reasonably  safe  appliance  with  which  to  per- 
form the  work,  and  to  see  that  it  continued 
in  that  condition,  by  proper  inspection. 

We  are  unable  to  see  the  force  of  the  sug- 
gestion of  the  counsel  of  defendant  that  his 
client's  control  of  the  derrick  did  not  warrant 
an  inspection  of  It  by  him,  nor  invest  him 
with  the  power  to  make  repairs.  The  owners 
did  not  deny  him  the  privilege  of  dohig  either. 
The  possession  of  the  machine  invested  the  de- 
fendant with  the  same  authority  and  gave  him 
the  same  opportunity  to  inspect  it  as  it  did 
to  use  it.  The  Inspection  Involved  no  change 
in,  nor  Injury  to,  the  machine,  unless  in  de- 
termining its  strength  It  was  broken;  thns 
disclosing  Its  weakness  and  unfitness  for  use. 
In  that  event  there  could  be  no  complaint 
by  the  owners,  as  the  defendant  was  perform- 
ing a  duty  Imposed  by  law  alike  on  hhn  and 
the  owners  before  they  could  use  it  The 
permission  to  use  the  derrick,  therefore,  neces- 
sarily carried  with  It  the  permission  as  well 
as  the  duty  to  test  it  It  will  not  be  pre- 
sumed that  the  owners  expected  or  desh^ 
the  defendant.  In  the  use  of  the  machinery,  to 
violate  the  law  by  falling  to  inspect  it  or  to 
use  the  machhiery  If  it  was  unsafe  or  defec- 
tive. Nor  do  we  think  It  will  be  seriously 
contended  that,  if  an  Inspection  had  disclosed 
defects  in  the  machinery,  the  defendant  would 
not  have  had  "the  power  to  make  repairs" 
before  ustag  It  His  failure  to  have  made  the 
necessary  repah:^  would  have  been  a  flagrant 
violation  of  his  duty,  and  would  have  made 
him  responsible  for  any  resultant  Injury  to 
his  employes.  He  could  not  with  impunity 
knowingly  furnish  them  with  an  unsafe  ma- 
chine. 

In  support  of  his  position  the  counsel  for  the 
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defendant  has  cited  Anderson  t.  OUrer,  138 
Pa.  150,  2>j  AU.  981,  and  OonneUy  v.  Faith. 
180  Pa.  553,  42  Ati.  1024.  Neither  of  the 
cases  Is  aualogous  to  the  case  under  considera- 
tion, nor  dQ  the  principles  announced  in  those 
cases  In  any  way  affect  or  control  the  decision 
In  the  case  at  bar.  In  the  former  case  the 
plaintiff  was  denied  the  right  to  recover  for  an 
injury  received  wliile  unloading  a  car,  a  de- 
fective brake  on  which  caused  the  injury.  In 
the  language  of  the  court:  'The  defendants 
are  not  responsible,  because  they  did  not  own 
the  cars,  and  had  no  control  over  fhcm,  further 
than  to  unload  them."  In  Oonnelly  v.  Faith, 
the  plaintiff,  an  electrician,  was  in  the  employ 
of  Faith  &  Co.,  and  was  sent  to  do  some 
worlc  in  the  hotel  building  of  the  Boothby  Ho- 
tel Company.  While  engaged  in  the  boiler 
room,  he  stepped  into  boiling  water  which  had 
overflowed  from  a  well  through  the  negligence 
of  the  engineer  of  the  hotel  company.  Con- 
nelly brought  a  Joint  action  against  Faith  & 
Co.  and  the  Boothby  Hotel  Company.  This 
court  held  that  there  was  no  evidence  of  ueg' 
Ilgence  on  the  part  of  Faith  &  Co.  It  will  be 
observed  that  the  plaintiff's  Injmies  resulted 
solely  from  the  negligence  of  the  Boothby  Ho- 
tel Company's  employ^,  and  were  not  in  any 
way  attributable  to  a  failure  In  the  perform- 
ance of  any  duty  Imposed  upon  Faith  &  Co. 
At  the  time  of  the  accident,  Connelly  was  not 
on  premises  owned,  controlled,  or  used  by 
them,  nor  was  he  injured  by  any  appliance 
or  machinery  with  which  be  was  furnished  to 
perform  his  work.  No  act  of  Faith  &  Co., 
either  of  commission  or  omission,  contributed 
in  the  slightest  degree  to  his  injuries. 

It  is  further  contended  that  Johnston  v.  Ott 
Brothers,  155  Pa.  17,  25  Atl.  751,  and  that 
line  of  cases,  rule  this  case  against  the  plain- 
titr,  and  compel  him  to  seek  redress  for  his 
injuries  from  Taylor  &  Co.,  the  owners  of  the 
wharf  and  the  derrick.  We  are  not  concerned 
here  with  the  liabUlty  of  Taylor  &  Co.  to 
answer  for  the  injuries  sustained  by  the  plain- 
tiff. If  it  be  conceded  that  they  are  respon- 
sible to  the  plaintiff.  It  by  no  means  follows 
that  the  defendant  is  not  also  guilty  of  culp- 
able negligence,  for  which  he  must  respond  in 
this  action.  His  act  In  failing  to  have  the 
derrick  properly  Inspected  clearly  was  an  ef- 
ficient cause  of  the  accident  .resulting  in  the 
plaintiff's  injuries. 

It  is  well  settled  that  an  employer  Is  not 
responsible  for  an  injury  sustained  by  his  em- 
ploy6  caused  solely  by  unsafe  premises  which 
are  owned  and  controlled  by  a  third  person, 
and  where  the  employe's  services  are  per- 
formed. The  reason  of  the  rule  is  tliat  the 
employer  does  not  own,  use,  or  control  the 
premises,  and  hence  he  cannot  be  made  re- 
sponsible for  Injuries  sustained  by  reason  of 
thehr  unsafe  condition.  But  the  defendant 
here  cannot  Invoke  the  application  of  the 
principles  controlling  such  cases  to  relieve 
him  from  liability  in  this  action.  Here  the 
plaintiff  was  not  injured  by  defective  premises 
where  he  was  engaged  at  his  work,  but  by  an 


unsafe  appliance  furnished  him  by  bis  em- 
ployer with  which  to  do  the  work.  While 
Taylor  &  Co.  owned  the  derrick  and  tbe  real 
estate  on  which  it  stood,  the  defendant  was 
in  possession  and  control  of  the  dorick,  tbe 
appliance  with  which  tbe  plaintiff  waa  fnr- 
nished  to  perform  liia  work,  and  tbe  defects 
in  which  caused  his  Injuries. 

The  assignments  of  error  are  OTerruIed,  and 
tbe  Judgment  is  affirmed. 


SBABURT  V.  FIDELITY  INS..  TRUST  & 
SAFE  DEPOSIT  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     March  23. 
1903.) 

RBAL   BSTATB   BROKERS— RIGHT   TO   COMlIia- 
8I0NS— BVIDBNCB. 

1.  Where  au  owner  ot  real  estate  authorized 
an  agent,  in  writing,  to  sell  it,  for  a  certain 
commissiou  on  the  purchase  money,  and  he  in- 
troduced an  acceptable  purchaser,  he  was  enti- 
tled to  recover  his  commiaBions,  though  the 
contract  entered  into  between  the  parties  pro- 
vided for  payment  out  of  mortgages  to  lie  giv- 
en on  the  property,  and  in  fact  was  never  car- 
ried out,  through  the  failure  of  the  purchaser 
to  perform. 

2.  Where,  in  an  action  by  a  real  estate  agent 
against  executors  to  recover  commissions  dne 
from  testator  for  the  sale  of  land,  defendants 
set  up  as  a  defense  that  testatw  and  liia  al- 
leged vendee  had  never  entered  into  a  contract 
of  sale,  within  the  meaning  of  the  contract  be- 
tween the  real  e^ate  agent  and  testator,  a 
record  of  the  orphans'  court  showing  a  decree 
of  specific  performance  against  the  executors 
was  inadmissible  in  favor  of  the  real  estate 
agent. 

Appeal  from  Court  of  Common  Pleas,  Ptiii- 
adeiphia  County. 

Action  by  James  M.  Seabory  against  the 
Fidelity  Insurance,  Trust  &  Safe  Deposit 
Company  and  others.  From  a  Judgment  re- 
fusing to  take  off  a  nonsnit,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL. 
BROWN,   MESTBEZAT,  and  POTTER,  JJ. 

A.  S.  L.  Shields,  for  appellant.  Richard  C. 
Dale,  O.  Percy  Bright,  and  Simpson  &  Brown, 
for  appellees. 

DEAN,  J.  Andrew  M.  Moore  owned  the 
Girard  House,  comer  of  Chestnut  and  Ninth 
streets,  Philadelphia.  On  May  19,  189<i,  lie 
employed  James  M.  Seabury,  by  tbe  follow- 
ing written  contract,  to  sell  it:  "Philadelphia. 
May  19,  1886.  In  the  event  of  the  sale  of 
the  property  Ij.  EI  comer  Chestnut  street  and 
Ninth  street,  I  promise  to  pay  to  James  M. 
Seabury  a  commission  ot  one  per  cent  on 
the  amount  of  one  million,  four  hundred 
thousand  dollars  ($1,400,000).  I  also  promise 
to  pay,  in  addition  to  tbe  above,  to  James  M. 
Se.ibury  all  the  amount  in  excess  of  one  mil- 
lion, four  hundred  thousand  dollars.  A.  M. 
Moore."  Seabury  at  once  went  to  work, 
under  tbe  agreement,  to  make  the  sale,  and, 
as    a    result    of    his    efforts,    introduced    to 
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Moore,  aa  a  purchaser,  one  John  J.  McDevltt, 
who  was  acceptable  to  the  vendor.  On 
March  20,  1S97,  Moore  and  McDevltt  entered 
Into  a  written  agreement  for  the  transfer  of 
tlie  property.  The  first  clause  of  the  contract 
describes  the  property,  and  sets  out  Moore's 
agreement  to  transfer  and  McDevltt's  to 
take.  The  second  stated  that  McDevltt  Is  to 
obtain  a  loan  on  mortgage  of  the  property  to 
the  amount  of  $750,000,  out  of  which  are  to 
be  paid  liens,  and  the  balance  to  be  paid  to 
Moore.  The  third  states  that  McDevltt  Is  to 
borrow  |500,000  on  what  Is  In  fact  a  second 
mortgage  on  the  property,  and  Is  to  expend 
In  the  erection  of  a  building  $800,000.  The 
fourth,  that  McDevltt  is  to  give  to  Moore  his 
bond  and  mortgage,  which  would  be  a  third 
mortgage.  In  amount  of  $750,000.  The  fifth, 
that,  as  soon  as  McDevltt  obtains  the  second 
mortgage,  he  will  pay  Moore  $25,000  cash. 
The  sixth,  that  Moore  will  make  a  good  title 
within  30  days  from  date  of  agreement;  it 
being  nnderstood  that  he  is  not  to  deliver 
deed  until  the  loans  are  secured  by  McDevltt, 
and  the  mortgages  are  ready  for  execution; 
the  sale  only  to  be  made  if  the  loans  are 
made  and  the  mortgages  executed  according 
to  the  stipulation.  This  agreement  was  twice 
extended,  in  writing;  and  before  the  end  of 
the  last  extension,  on  June  19,  1897,  Moore 
agreed,  in  writing,  to  loan  McDevltt  $200,000 
on  mortgages  to  enable  him  to  complete  the 
new  building.  About  a  month  after  the  ex- 
piration of  the  last  extension,  he  urged  Mc- 
Devltt to  break  off  an  arTau(;ement  the  latter 
had  In  Philadelphia  to  secure  a  loan  of  $1,- 
000,000,  and  to  get  the  money  in  New  York. 
Conferences  and  negotiations  were  kept  up 
between  Moore  and  McDevltt  and  with  mon- 
ey lenders  nntil  the  following  December, 
when  Moore  took  sick,  and  died  the  next 
month.  His  executors  declined  to  carry  out 
the  contract.  McDevltt  petitioned  the  or- 
phans' court  to  decree  specific  performance. 
That  court  made  the  decree,  and  gave  Mc- 
Devltt 60  days  from  final  decree  to  perform 
his  part,  but  he  failed  to  do  so;  giving  as  a 
reason  that  Moore's  Interference  with  his 
plans,  and  the  delay  Incident  to  obtaining  the 
decree  In  the  orphans'  court,  had  caused  the 
failure.  Seabury  brought  suit  against  the  ex- 
ecutors in  the  court  below  for  commissions 
of  1  per  cent  on  $1,400,000,  the  selling  price 
fixed  in  the  agreement  of  May  19,  1890,  be- 
tween him  and  Moore,  and  also  for  $100,000, 
the  excess  over  the  selling  price  agreed  to  be 
paid  by  McDevltt.  On  argument  here,  the 
claim  for  the  excess  price  Is  formally  aban- 
doned, so  that  now  we  have  only  to  do  with 
the  commissions,  amounting  to  $14,000,  with 
Interest.  At  the  trial  in  the  court  below,  un- 
der the  facts  substantially  as  we  have  stated 
them,  the  court  was  of  opinion  that  Seabury 
bad  wholly  failed  to  sustain  his  claim  by  the 
evidence,  and  therefore  directed  a  nonsuit. 
We  now  have  this  appeal  by  plaintiff. 

At  present  we  will  not  pass  on  the  assign- 
ments of  error  to  the  rejection  of  the  evidence 


of  the  record  in  the  orphans'  court  and  of  this 
court  in  the  matter  of  the  decree  for  specific 
performance  of  contract,  as  an  interpretation . 
of  the  contract  between  Moore  and  Seabury. 
At  present  the  question  for  us  is  whether, 
without  this  record,  there  is  enough  in  the 
case  to  sustain  appellant's  fourth  assignment, 
alleging  that  the  court  erred  in  not  submitting 
to  the  Jury  the  evidence  tending  to  establish 
Seabuiy's  claim  to  the  1  per  cent,  commission 
on  the  minimum  selling  price. 

As  to  the  contract  of  May  19,  1896,  Moore 
clearly  appointed  Seabury  his  agent  to  sell 
the  Glrard  House  at  a  fixed  mlnimom  pricet 
and  fixed  his  commission  on  that  price.  We 
do  not  understand  this  to  be  questioned  by 
appellee's  counseL  It  is  earnestly  arg^ued, 
however,  that  the  alleged  contract  with  Mc- 
Devltt was  in  no  sense  such  a  sale  as  that 
Intended  by  the  contract  with  Seabury;  nor 
does  it  come  within  the  general  rules  de- 
termining the  right  of  real  estate  agents,  and 
the  liability  of  their  principals. 

lu  the  first  place,  we  tbhik  it  clear  that  the 
rights  of  Seabury  rest  solely  on  his  contract 
with  Moore.  He  does  not  sue  on  a  quantum 
meruit.  His  statement  is  based  on  that  con- 
tract. No  reasonable  interpretation  can  be 
given  it,  other  than  that  he  was  only  to  re- 
ceive the  excess  over  $1,400,000  in  the  event 
of  a  sale  being  actually  consummated.  It  was 
'  not  consummated,  no  matter  from  what  cause. 
Is  there  evidence  from  which  a  Jury  might 
find  that  he  is  entitled  to  the  1  per  cent, 
commissions?  This  depends  on  whether  he 
brought  to  Moore  a  bona  fide  purchaser,  will- 
ing to  buy  at  the  mhiimum  price.  It  is  whol- 
ly immaterial  that  McDevltt  did  not  have  the 
money  to  buy.  Moore  did  not  reject  tlie  pro- 
I)08ed  pm-chaser  for  that  reason.  In  Interpret- 
hig  this  or  almost  any  other  contract,  courts 
must  necessarily  resort  to  the  surroundings 
of  the  parties  to  ascertain  their  real  meaning, 
and  the  often  unexpressed  reasons  which 
prompt  their  conduct.  It  vrill  be  noticed  that 
Seabury  undertook  to  find  a  purchaser  for 
Moore  at  a  fixed  price.  Not  a  word  was  said 
In  the  contract  as  to  the  terms  of  payment 
Moore  would  exact  from  him.  It  is  therefore 
necessarily  to  be  implied  that  ttiat  was  a  mat- 
ter solely  for  Moore's  Judgment,  and,  if  the 
purchaser  did  not  come  up  to  his  demands  in 
that  particular,  he  had  the  right  to  reject 
luUu.  Moore  might  demand  cash,  or  part  cash 
and  short-term  payments.  If  the  purchaser 
did  not  accede  to  these  terms,  that  was  an  end 
of  the  matter.  Seabury  bad  not  fulfilled  his 
contract  in  such  a  way  as  entitled  him  to  any- 
thing. Of  course,  Moore,  for  the  purpose  of 
evading  the  responsibility  of  bis  contract,  could 
not  dishonestly  or  capriciously  reject  the  pur- 
chaser.  Obviously,  McDevltt  was  satisfactory 
to  Moore.  He  had  no  means  of  his  own— did 
not  pretend  to  have  any.  He  had  large  ex- 
perience as  a  hotel  keeper— perhaps  had  been 
successful.  We  do  not  know.  Doubtless 
Moore  knew,  for  he  was  under  Moore's  ob- 
servation, according  to  McDevltt's  testimony. 
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fur  years.  Hence  sprang  the  contract  between 
Uoore  and  McDevltt,  by  which  Moore's  price, 
as  well  as  the  cost  of  a  new  structure  on 
the  old  Bite,  were  to  be  raised  largely  by 
loans  secured  by  mortgages  on  the  property. 
McDevltt  arranged  to  borrow  $1,000,000  in 
Philadelphia.  After  the  plans  for  the  new 
structure  were  prepared,  this  was  found  to 
be  'Wholly  insufSclent.  Moore  advised  break- 
ing off  the  negotiations  In  Philadelphia,  and 
urged  that  McDevltt  go  to  New  York  for  the 
loans.  McDevltt  consented,  and,  from  the  pa- 
pers in  evidence,  actually  found  parties  there 
willing  to  loan  him  on  mortgage,  as  soon  as 
the  deed  was  delivered,  |1,250,000.  As  Moore 
himself  had  agreed  with  McDevltt  to  loan 
him  1200,000  on  what  would  practically  have 
been  a  third  mortgage,  McDevltt  thought  him- 
self able  now  to  proceed  and  complete  his  new 
hotel.  Just  at  this  juncture,  while  the  con- 
tract with  McDevltt  was,  by  reason  of  the 
extension.  In  fall  force,  Moore  sickened,  and 
soon  died.  The  executors  refused  to  recognize 
the  contract  as  still  existing.  Then  followed 
the  proceedings  for  specific  performance  In 
the  orphans'  court,  resulting  in  a  decree  In 
McDevltt's  favor.  This  litigation  tied  up  the 
transaction  between  McDevltt  and  the  New 
York  money  lenders.  At  the  end  of  it,  they 
declined  to  proceed  further,  as  McDevltt  al- 
leges, and  he  was  unable  to  carry  out  his  bar- 
gain with  Moore. 

We  do  not  say  these  facts  were,  beyond 
doubt,  proven.  We  only  say  there  was  ample 
evidence  tending  to  prove  them.  We  think, 
under  the  law,  it  was  for  the  Jury  to  pass  upon 
the  evidence.  It  is  argued  by  appellees'  coun- 
sel that  no  binding  bargain  was  made  between 
Moore  and  McDevltt,  which  could  have  been 
enforced  as  between  them.  We  do  not  pass 
upon  this  question.  The  claim  for  excess  pur- 
chase money  above  $1,400,000  being  elimi- 
nated, the  only  question  for  us  Is  whether 
Seabury  brought  to  Moore  a  bona  fide  pur- 
chaser at  that  price,  who  was  satisfactory  to 
Moore.  Clearly,  he  did  do  so.  Moore  either 
knew  McDevltt's  financial  ability,  or  was 
truthfully  Informed  of  It  by  McDevltt.  This 
Is  plain  from  the  very  terms  of  the  agreement 
between  them.  McDevltt  agreed  to  pay  more 
than  the  minimum  price.  In  the  method  adopt- 
ed by  them.  Admit  that  this  method,  con- 
curred in  by  both,  still  left  an  uncertainty 
OS  to  McDevltt's  ability  to  raise  the  amount 
of  the  purchase  money;  that  certainly  was 
no  concern  of  Seabury's.  Moore  might  well 
have  said  to  McDevltt,  "I  will  not  deal  in 
any  such  uncertainties;"  but  he  did  not  so 
say.  He  made  with  him  what  was.  In  sub- 
stance, an  agreement  of  sale  on  terms  ac- 
ceptable to  him.  Whether,  because  of  Moore's 
death,  or  for  some  other  reason,  the  sale  as 
stipulated  was  not  consummated.  It  neverthe- 
less was  actually  made.  Seabury  did  not  con- 
tract that  he  would  bring  to  Moore  a  pur- 
chaser, at  the  price  of  $1,400,000,  who  would 
actually  pay  the  money  according  to  any  terms 
Moore  might  see  proper  to  fix.    He  did  im- 


pliedly contract  to  bring  a  purcbaser  who 
would  pay  the  minimum  price  on  the  terms 
fixed  by  Moore;  and  plaintiff  baa  adduced 
evidence  to  show  that  he  did  this,  and  that 
Moore  was  either  satisfied  that  McDevltt  could 
comply  with  the  terms,  or  was  willing  to  take 
the  risk  of  his  failure.  This  ended  Seabnty's 
duty  and  power  under  his  agreement  with 
Moore.  No  one  can  say  that  Seabury  was  not 
Injured  by  the  failure  of  this  peculiar  sole  to 
McDevltt  If  Moore  had  immediately  rejected 
McDevltt  because  of  his  Inability  to  pay,  Sea- 
bury might  have  found  another  purchaser 
more  satisfactory;  but,  by  Moore's  acceptance 
of  McDevltt,  Seabury's  power  was  at  an  end 
The  property,  so  far  as  he  was  concerned,  vcas 
taken  by  the  owner  out  of  the  market  at  the 
price  for  which  he  was  authorized  to  sell  it 
All  the  text-books  and  all  the  cases  cited  by 
appellant's  counsel  from  many  states  bold  this 
to  be  a  sale.  In  Keys  v.  Johnson,  68  Fa.  42, 
the  owner  authorized  the  agent  to  sell  a  farm 
for  $16,000  cash.  A  buyer  called  on  the  agent 
agreed  to  the  price,  but  desUred  to  pay  by  an 
exchange  of  other  land  of  equal  value.  The 
agent  refused,  but  the  buyer  learned  from 
him  the  name  of  the  owner,  and  afterward 
went  to  the  latter  and  bargained  to  pay  him 
$17,000  In  land.  The  owner  refused  to  pay 
the  agent's  commission  on  the  ground  that 
he  had  employed  the  agent  to  sell  for  cash, 
while  he  himself  had  made  with  the  buyer  an 
exchange  of  lands— an  entirely  different  con- 
tract This  court  held.  In  an  opinion  by  Jus- 
tice Sharswood,  that  the  whole  business  of 
the  agent  was  to  bring  the  buyer  and  pur- 
chaser together;  that  he  has  nothing  to  do 
with  the  terms  the  owner  sees  fit  to  make; 
that  as  It  was  through  the  agent  the  buyer 
obtained  the  name  of  the  owner,  the  agent  was 
entitled  to  his  commissions.  For  this  principle 
quite  a  number  of  authorities  ore  dted. 
Frauds  v.  Baker  (Minn.)  47  N.  W.  452,  has 
almost  precisely  the  same  facts  as  the  case 
before  us.  The  same  principle  is  announced, 
and  the  same  reasoning  adopted,  althongli 
with  greater  elaboration,  as  in  our  own  case 
of  Keys  V.  Johnson,  supra.  While  these  cases 
and  most  of  those  dted  by  the  learned  counsel 
for  appellant  are  actions  of  assumpsit  on  a  .  ' 
quantum  meruit  to  recover  a  broker's  com-  , 
mission,  the  same  principle  is  applicable  to  a 
special  contract  such  as  the  one  before  us,  for 
this  contract  goes  no  further  than  to  stipulate 
the  minimum  selling  price  and  the  amount  of 
commission.  It  is  silent  as  to  what  kind  of 
a  purchaser  Seabury  shall  procure,  what  bis 
ability  to  pay,  or  at  what  times  or  how  he 
shall  pay  the  price.  It  can  hardly  be  ques- 
tioned that  the  agent  brought  the  seller  and 
purchaser  together,  and  that  they  agreed  upon 
terms,  the  latter  uncertain  and  attended  with 
risk— a  risk  as  well  known  to  Moore  as  to  M^ 
Devltt  but  Moore  took  that  risk  and  made  tlie 
sale.  The  plan  for  consununatlng  the  sale  feU 
tlurough  nearly  three  years  after  the  original 
agreement  was  made  with  Seabury,  either 
through  the  owner's  misfortune  or  the  pur- 
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chaser's  fault.  But  If  plalntUI's  erideiice  be 
believed,  the  agent  had  performed  fnUy  his 
part,  and.  If  the  Jmy  so  believe,  be  ought  to 
have  a  verdict  The  appellant's  fourth  as- 
Bignment  of  eaot  is  therefore  sustained. 

As  to  the  first  and  second  assignments  of 
error,  appellant  complains  of  the  rejection  of 
the  record  of  the  orphans'  court  and  of  this 
court  of  the  proceedings  to  obtain  specific 
performance  of  the  contract  We  think  the 
purpose  of  the  otter  was  too  broad.  That 
suit  was  between  other  parties  than  those  to 
this  suit.  The  decree  of  the  orphans'  court 
was  that  a  deed  should  be  made  by  the  exec- 
ntors  of  Moore  to  McDevltt  on  payment  oi 
tender  of  the  consideration  of  the  contract 
Neither  the  orphans'  court  nor  this  court  de- 
cided that  the  contract  with  McDevltt  con- 
stituted a  legal  sale,  as  intended  by  the 
agreement  between  Seabury  and  Moore.  It 
'was  decided  that,  as  between  Moore  and  Mc- 
Devltt, the  executors  were  bound  to  make  a 
deed  when  McDevltt  tendered  the  considera- 
tion of  bis  contract  with  Moore,  or  showed 
an  ability  to  perform  his  agreement  The 
issue  in  the  orphans'  court  was  a  different  one 
Crom  that  raised  here.  It  depended  wholly 
on  the  contract  between  Moore  and  Mc- 
I>evltt  This  depends  on  the  contract  be- 
tween Moore  and  Seabury,  which  was  merelj 
Incidental  to  the  contract  between  Moore  and 
McDevltt  The  orphans'  court  could  have 
enforced  or  refused  to  enforce  this  last  cod 
tract,  without  regard  to  the  first  one,  whicb 
was  a  personal  contract.  We  now  decide 
that  If  Moore  accepted  McDevltt  as  a  pur- 
chaser, and  made  terms  with  him,  Seaburj 
earned  his  contract  compensation;  but  thai 
iB  a  question  which  the  orphans'  court  wai 
not  called  to  pass  upon.  Incidentally,  in  that 
proceeding.  It  showed  how  Moore  and  Mc- 
Devltt were  brought  together.  Yet  the  offei 
-was  to  read  the  record,  for  the. purpose  of 
showing  that  the  agreement  between  Moore 
and  McDevltt  was  one'of  sale.  The  Beabury 
contract  would  not  of  Itself  show  this.  Then 
was  no  reason  why  the  court  should  Interpret 
It.  Its  Interpretation  could  not  have  affected 
Beabury's  rights  as  against  Moore,  for  Sea- 
bury was  no  party.  If  the  offer  had  been 
merely  to  show  that  Moore  had  made  a  con- 
tract with  McDevltt  which  the  orphans' 
court  had  decreed  should  be  specifically  en- 
forced, and  that,  as  a  precedent  to  the  con- 
tract, Seabury  had  brought  the  parties  to- 
setber,  it  would  have  been  admissible.  This 
is  the  extent  of  the  ruling  in  Aitkin's  Heirs 
V.  Young,  12  Pa.  16.  All  that  was  offered  in 
that  case  was  the  proceeding  under  the  act 
of  1818  to  prove  the  contract  in  the  common 
pleas.  It  was  held  admissible,  Just  as  if  the 
offer  here  of  the  record  had  been  made  to 
prove  a  contract  with  McDevltt.  In  the  opin- 
ion aiBrmlng,  Rogers,  J.,  says  it  was  some 
proof  of  the  facts,  though  not  conclusive. 
Hoe  the  record  was  some  proof  of  the  fact 
that  Moore  had  contracted  with  McDevltt, 
tboogh  even  as  to  that  it  was  not  conclusive. 


It  was  not  an  adjudicated  Interpretation  of 
the  Seabury  contract  In  any  sense  binding  on 
these  parties.  The  appellant  here  must  stand 
upon  his  written  contract  of  May  19,  1896, 
and  our  interpretation  of  it,  and  the  evidonce 
tending  to  show  that  be  fully  i)erformed  hte 
side  of  it;  that  is,  brought  the  parties  to- 
gether, and  that  the  purchaser  agreed  to  pay 
the  minimum  price,  and  was  accepted  by 
Moore,  who  made  his  own  terms  with  him 
If  the  Jury  so  believe,  then  appellant  should 
have  a  verdict  for  his  contract  compensation. 

The  first  and  second  assignments  are  over- 
ruled on  the  purpose  discloBed  in  the  offer. 
The  fourth  assignment  Is  sustained.  The 
Judgment  is  reversed  and  a  procedendo 
awarded. 

While,  under  this  view,  there  is  very  little 
for  the  Jury  to  pass  upon,  neither  we  nor  the 
court  below  can  determine  the  credibility  of 
the  witnesses.  Therefore  this  necessitates 
another  trlaL 


WHITE  V.  GUNN. 

(Supreme  Court  of  Penngflvanla.     March  2S, 
1903.) 

BAIiS— VALIDITT— CHANQE    OF    POSSESSION— 
CONTKOL  OF  PROPERTY— HVIDKNCB. 

1.  Where,  on  a  sale  of  personalty,  the  pur- 
chaser pays  the  price,  but  leaves  the  goods  in 
possession  of  the  seller,  the  goods  are  subject 
to  the  rights  of  a  bona  fide  purchaser  of  an 
ezectttiou  creditor. 

2.  Where  a  purchase  of  personalty  is  made  in 
good  faith,  and  the  evidence  shows  that  it  was 
the  intention  of  the  parties,  by  their  conduct, 
to  transfer  the  possession  as  well  as  the  title, 
and  the  vendee  assumes  a  control  of  the  prop- 
erty which  reasonably  indicated  a  change  of 
ownership,  it  is  sufficient  as  against  an  execu- 
tion creditor  of  the  seller. 

3.  The  owner  of  a  brick  plant,  inclndiug  ma- 
chinery, engines,  wagons,  and  other  property 
necessary  in  the  manufacture  of  brick,  told 
plaintiff  he  was  hard  up,  and  woold  like  to 
have  some  money,  and  plaintiff  gave  him  |100 
in  cash,  and  a  note  for  $2,400,  payable  in  four 
months  after  date,  in  payment  for  such  plant 
and  property.  Thereafter  plaintiff  paid  the 
note.  The  price  was  a  fair  one.  Plaintiff  took 
possession  of  the  property  immediately,  but 
employed  the  former  owner  to  manage  the  yard 
for  him.  Plaintiff  furnished  the  money  to  pay 
the  hands,  went  to  the  plant  five  days  out  of 
six,  took  out  insurance  m  his  own  name,  and 
advertised  the  plant  for  sale.  Held,  that  the 
question  of  the  good  faith  of  the  transaction 
and  the  sufficiency  of  the  possession  as  against 
a  subsequent  execution  creditor  of  the  seller 
were  for  the  jury. 

Appeal  from  C!ourt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Lemuel  A.  White  against  John 
Ounn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AflJrmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

M.  Hampton  Todd  and  Bamberger  ft  Levi. 
for  appellant  Emanuel  Furth,  Max  Herz- 
berg,  and  Jacob  Singer,  for  appellee. 

ft.  See  Fraudulent  Conveysitosa,  vol.  14,  Out 
Dig.  I  MS. 
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BROWN.  J.  The  complaint  of  John  Gmm, 
the  appellant,  la  that  the  Jury  were  allowed 
to  determine  the  character  of  the  sale  of  the 
brickyard  plant  by  his  father,  Charles  R 
Gunn,  to  Lemuel  A.  White,  the  appellee.  He 
Insists  It  was  a  fraud  In  fact  as  well  as  In 
law,  and  that  the  court  should  have  sustain- 
ed each  of  these  positions,  and  directed  a 
finding  In  his  favor.  The  learned  trial  judge 
was  clearly  of  the  opinion  that  the  sale  was 
In  fact  fraudulent,  and,  incautiously,  per- 
haps (though  of  this  the  appellant  cannot 
complain),  told  the  Jury  that  he  was  not 
without  a  very  strong  impression  on  that 
question,  and  that,  if  he  were  in  the  box,  he 
would  have  little  hesitation  in  drawing  the 
conclusion  from  the  evidence  submitted  that 
there  had  been  a  collusive  sale  by  Charles 
B.  Ounn  to  Lemuel  A.  White,  for  the  pur- 
pose of  avoiding  and  anticipating  an  adveroe 
decree  against  him  by  putting  his  property 
out  of  the  reach  of  hla  creditors.  But,  not- 
withstanding his  own  impression,  he  declined 
to  withdraw  the  question  from  the  Jury,  say- 
ing: "That,  however,  is  merely  my  personal 
impression,  and  my  calling  your  attention  to 
it  is  not  In  any  way  to  bias  you,  or  to 
withdraw  from  yon  the  question  of  whether, 
there  was  fraud  or  not  on  the  part  of  White 
and  Charles  B.  Gunn.  That  question  is  for 
you  to  decide.  It  is,  as  I  have  already  said, 
peculiarly  within  your  province,  and  it  is  to 
be  decided  on  your  own  inferences,  and  not 
on  those  of  the  trial  Judge."  Though  the 
Jury  might  very  fairly  have  determined  that 
the  sale  was  a  fraud  in  fact,  there  was  at 
the  same  time  sufficient  evidence  to  Justify 
their  finding  that  it  was  not,  and  It  would 
have  been  error  for  the  court  to  have  with- 
drawn the  question  from  them.  The  good 
faith  of  the  transaction  was  purely  for  them. 

The  appellee  testified  that  on  February  26, 
1900— a  year  before  the  appellant  obtained 
a  decree  against  Charles  B.  Gunn— he  had 
purchased  the  personal  property  which  was 
the  subject  of  the  feigned  issue;  that  a  day 
or  two  before  he  purchased  it  Cliarles  B. 
Gunn  came  to  his  office,  and  told  him  he  was 
"hard  up,"  and  would  like  to  have  some 
money.  A  receipt  of  Charles  B.  Gunn  to 
the  appellee  was  produced,  acknowledging 
the  latter's  check  for  $100  and  his  note  for 
$2,400,  payable  four  months  after  date,  in 
payment  of  the  purchase  money  for  the  prop- 
erty purchased,  which  the  appellee  says  he 
paid.  Evidence  was  submitted  that  the  price 
paid  for  the  property  was  a  fair  one.  In  the 
face  of  this,  the  good  faith  of  the  transac- 
tion between  the  vendor  and  vendee  was  for 
the  Jury  alone,  no  matter  how  persuasively 
the  learned  counsel  for  the  appellant  contend 
that  other  features  of  the  case,  to  which  we 
need  not  call  attention,  made  it  the  duty  of 
the  court  to  declare  the  transfer  a  fraud  In 
fact 

The  Jury  having  found  that  the  sale  was 
in  fftct  honest,  waq  it  constructively  fraudu- 


lent? When  we  said  In  Keystone  Watd: 
Case  Co.  v.  Fourth  Street  National  Bank,  IM 
Pa.  685,  46  Aa  828,  that  the  rigor  of  the 
rule  as  laid  down  in  Clow  v.  Woods,  6  Serg. 
&  R.  276,  9  Am.  Dec.  846,  which  requires  the 
purchaser  of  personsd  property  to  take  and 
retain  possession  of  it,  had  been  greatly  re- 
laxed, we  did  not  say,  nor  intend  to  say,  that 
the  rule  itself  is  not  still  the  law.  It  Is  as 
true  now  as  it  was  when  the  rale  was  an- 
nounced in  that  case,  neariy  a  century  ago. 
that,  if  a  purchaser  pays  the  price  for  goods 
purchased  by  him  without  taking  poasesslon 
of  them,  he  takes  the  risk  of  the  integrity 
and  solvency  of  his  vendor  when  the  rights 
of  a  subsequent  bona  fide  purchaser  or  an 
execution  creditor  arise.  Stephens  v.  Gifford. 
137  Pa.  219,  20  Atl.  642,  21  Am.  St.  Rep. 
868.  Lees  than  a  year  ago  we  said:  "There 
has  been  no  deviation  from  the  general  rale 
that  delivery  of  possession  is  indispensable 
to  transfer  a  title  by  the  act  of  the  owner 
that  shall  be  valid  against  creditors."  Bar- 
low V,  Fox,  203  Pa.  114,  52  Aa  67.  What 
however,  would  be  a  saffident  delivery  of 
possession  and  retention  of  it  in  one  case 
might  not  be  In  another;  and  in  saying  that 
the  rigor  of  the  rule  requiring  the  pnrcbaaer 
to  take  and  keep  possession  of  property  pur- 
chased by  him  has  been  relaxed,  nothing 
more  was  meant  than  that  the  law  does  not 
have  or  set  up  an  unbending  test  of  the  suf- 
ficiency of  delivery  and  retention  of  posses- 
sion to  be  applied  to  all  cases,  but  that,  in 
passing  upon  the  sufiUdency  of  possession 
taken  by  the  purchaser  in  any  particular 
case  there  must  be  taken  into  consideration 
the  character  of  the  property,  the  use  to  be 
made  of  it  the  nature  and  object  ot  the 
transaction,  the  position  of  the  parties  and 
the  usages  of  trade  or  business.  Crawford 
V.  Davis,  99  Pa.  576;  Renninger  v.  Spatz, 
128  Pa.  624,  18  Ati.  406,  16  Am.  St  Rep.  692; 
Stephens  v.  Giftord,  rapra;  Goddard.  Hill 
&  Co.  V.  Weil  &  Co.,  165  Pa.  419,  30  Atl. 
1000;  McCullough  v.  Wllley,  200  Pa.  168.  43 
Atl.  944.  When  a  purchase  la  made  in  good 
faith,  the  fair  and  honest  purpose  of  the  ven- 
dor and  vendee  will  not  be  defeated  If  the 
conduct  of  the  parties  shows  that  there  was 
an  Intention  to  transfer  the  possession  as 
well  as  the  title,  and  the  vendee  assumes 
snch  control  of  the  property  as  ought  reason- 
ably to  indicate  a  change  of  ownership. 
Knowing  this  to  be  the  rule,  the  learned  trial 
Judge  could  not  ns  a  matter  of  law,  with 
the  evidence  before  him  upon  which  the  ap- 
pellee relied  to  show  that  he  had  taken  and 
retained  possession  of  the  property,  have  de- 
clared the  transaction  construcUvely  fraudu- 
lent. If  the  Jury  believed  this  evidence,  they 
were  Justified  in  finding  that  the  sate  was  ai 
honest  in  law  as  It  was  In  fact 

On  the  cross-examination  of  the  plalntUT 
and  his  witnesses,  and  from  the  testimony 
offered  by  the  defendants.  It  is  true  facta 
wera  developed  which  fuUy  wamnted  tte 
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contention  that  there  ongbt  to  have  beoi  a 
WnfUng  that  there  had  not  been  a  sufficient 
cbange  of  possession.  On  the  other  hand,  if 
tbe  tury  believed  wliat  was  offered  by  the 
plaintift  to  prove  that  he  had  taken  and  re- 
tained posseeslon  of  the  property  be  bad 
purchased,  their  verdict  was  fairly  for  him, 
and  cannot  be  disturbed.  The  property  pur- 
chased tras  a  brick  plant,  including  brick 
machinery,  two  engines  and  boilers,  drier, 
blower,  five  Ulna,  trucks  and  tracking, 
horses,  carts,  wagons,  harness,  shedding,  and 
other  appliances  which  were  upon  the  prem- 
ises, and  needful  in  manufacturing,  drying, 
burning,  and  delivering  32.000  bricks  per 
day.  The  vendee  had  an  option  to  purchase 
the  yard  itself.  Be  testified  that  after  he 
purchased  the  property  he  took  immediate 
possession  of  it;  that  he  manufactured 
bricks,  hauling  clay  from  other  grounds  to 
the  yard;  that,  though  he  employed  Charles 
B.  Gnnn  and  his  son,  Frank,  to  manage  the 
brickyard  for  him,  he  went  there  five  days 
out  of  six  to  look  after  the  business,  and  fur- 
nished the  money  to  pay  the  hands;  that  he 
built  a  sixth  kiln  on  the  premises;  that  he 
advertised  the  plant  for  sale;  that  the  insur- 
ance was  taken  out  In  his  name.  He  further 
stated  that  three  days  after  he  purchased 
the  property,  and  more  than  a  year  before 
John  Oonn  obtained  his  decree,  he  told  the 
latter  he  had  purchased  it,  and  oHetei  to  sell 
It  to  him  for  |3,000.  This  statement  was  ad- 
mitted to  be  true  by  the  appellant.  Charles 
Homer,  a  witness  called  by  the  plaintiff,  tes- 
tified that  he  knew  the  brickyard  had  been 
sold  to  the  appellant,  who  had  taken  posses- 
sion of  it  in  February,  1900,  and  some  weeks 
had  been  in  the  yard  10  or  12  times.  Frank 
Gunn  testified  that  the  appellee  had  taken 
poeseasion  of  the  place,  and  continued  in  pos- 
session until  the  trial  of  the  feigned  issue; 
that  he  was  there  looking  after  the  business 
four  or  five  days  a  week.  John  B.  White, 
another  witness,  testified  that  his  brother,  the 
appellee,  had  taken  possession  of  the  plant, 
and  that  he  went  up  to  look  after  the  busi- 
ness for  him  from  time  to  time,  and  to  see 
that  things  were  going  right  One  of  the  wit- 
nesses called  by  the  defendant  testified  that 
be  had  received  a  bill  with  the  name  "Charles 
Gunn  ft  Oo."  crossed  out  and  Lemuel  A. 
White's  on  the  top  of  it,  and  that  the  appel- 
lant had  told  him  his  father  had  sold  the 
brickyard  to  White.  Another  said  he  had 
called  on  White  to  collect  the  amount  of  a 
bill  which  had  been  charged  against  him  for 
something  furnished  to  the  yard,  and  fonnd 
him  there.  Still  another,  who  called  at  the 
yard  to  purchase  materials  that  had  been  ad- 
vertised for  sale  by  White,  stated  he  had  seen 
him  there  frequently,  and  for  a  year  had 
known  him  to  be  the  owner  of  the  plant. 

Stem  the  testimony  to  which  we  have  call- 
ed attention,  plalntUTs  case  was  clearly  for 
the  Jnry,  whoae  finding  could  have  been 
either  way,  and  the  judgment  on  their  verdict 
is  affirmed. 


In  M  BUTTON'S  ESTAl^ 

(Supreme  Court  of  PennBylvania.     March  23, 
1903.) 

DKCKDENT'S    ESTATE— PROOF    OP    CLAIM— RE- 
JECTION—DIRBCTINQ  ISSUE— NOTE 
—INTERLINEATION. 

1.  Where  a  note  against  the  estate  of  a  de- 
cedenl  was  rejected  because  of  insufflcieut  evi- 
dence to  explain  an  interlineation  on  the  face 
of  the  note,  the  court,  on  exceptions  to  the 
findings  of  the  auditor,  may  direct  an  issue  to 
try  the  question  of  the  validity  of  the  note,  and 
whether  the  interlineation  was  written  before 
the  signature,  and  whether  there  was  a  fidu- 
ciary relation  between  the  parties  of  such  a 
character  as  would  impose  ou  the  creditor  the 
burden  of  proving  a  consideration. 

2.  A  note  had  on  its  face  an  obviouB  inter- 
lineation. The  note  was  on  ■  printed  form, 
payable  one  day  after  date.  On  the  line  pre- 
ceding the  signature  were  interlined  the  words, 
"This  to  be  held  until  after  my  death."  The 
siguatnre  was  in  the  handwriting  of  testatrix, 
but  the  other  parts  were  written  by  her  step- 
son, the  payee.  There  was  no  clear  evidence 
as  to  when  the  interlineation  was  made.  Tes- 
tatrix was  an  intelligent  woman,  and  had  the 
note  in  her  possession  a  year  before  she  deliv- 
ered it  to  puee.  There  was  evidence  that  she 
was  indebted  to  him,  but  not  nearly  to  the 
amount  of  the  note,  and  that  she  had  frequent- 
ly expressed  her  intention  to  pay  him.  Held  to 
sustain  a  verdict  in  favor  of  the  validity  of  the 
note. 

In  the  matter  of  the  estate  of  Lydla  F. 
Dutton.  Appeal  by  Isaac  Thomas,  surviv- 
ing executor,, from  a  decree  overruling  excep- 
tions to  auditor's  report    Affirmed. 

The  case  Involved  the  validity  of  a  prom- 
issory note  partly  printed  and  partiy  in  writ- 
ing in  the  following  form: 
13600  oo/j,,  Chester,  Pa.,  April  8,  1893. 

One  day  after  date,  I  promise  to  pay  to 

the  order  of  George  G.  Dutton 

at  the  Delaware  Cmmty  National  Bank 
Thirty-six  Hundred  *°/ioo  dollars 

Thla  to  be  held  until  after  mj  death, 
without  defalcation,  value  received. 

[Signed]  Lydia  F.  Dutton. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTRBZAT,  and  POTTER,  JJ. 

A.  Lewis  Smith,  for  appellant  David  F. 
Rose  and  W.  B.  Broomall,  for  appellee. 


DEAN,  J.  -At  the  audit  for  dlstribntion  of 
testatrix's  estate,  George  G.  Dutton,  her  step- 
son, presented  a  promissory  note  of  hers  in 
the  sum  of  $3,600,  and  claimed  that  It  be 
distributed.  The  note  was  dated  April  8, 
1893,  on  a  printed  form,  payable  one  day  aft- 
er date;  but  just  before  the  last  line  preced- 
ing the  signature  were  interlined  in  a  fnll 
written  line  these  words:  "This  to  be  held 
until  after  my  death."  All  the  written  parts 
of  the  note  except  the  signature,  it  was  ad- 
mitted, were  in  the  handwriting  of  George  G. 
Dutton,  the  payee.  The  signature  of  Lydla 
F.  Dutton  was  undlsputably  genuine.  The 
evidence  was  not  entirely  clear  whether  the 
interlineation,  from  its  appearance,  was  made 
at  the  time,  with  the  same  pen  and  ink  as 
the  other  written  parts  of  the  note.  The  au- 
ditor did  not  on  the  evidence,  determine  this 


Digitized  by  CjOOQIC 


904 


64  ATLANTIC  BEPOBTEB. 


(Pa. 


fact;  but,  as  the  fact  of  Interlineation  was 
obvious,  he  beld,  under  tbe  case  of  Marshall 
v.  Gougler,  10  Serg.  &  B.  164,  Hill  t.  CkHiley, 
46  Pa.  259,  and  a  long  Hue  of  cases  down  to 
Bank  of  Baltimore  ▼.  Williams,  174  Pa.  66, 
34  Atl.  303,  that  it  was  incumbent  on  the 
holder  of  the  interlined  note  to  prove  that 
the  interlineation  was  honestly  made. .  He 
was  of  the  opinion  that  the  holder  had  fail- 
ed in  such  proof,  and  therefore  rejected  the 
note  as  evidence  of  the  claim.  No  other  suf- 
ficient evidence  in  support  of  the  claim  was 
adduced.  On  the  auditor's  report  coming  be- 
fore the  orphans'  court  it  was  met  by  the 
exception  that  the  auditor  erred  in  not  allow- 
ing the  claim  of  George  O.  Dutton  on  the 
evidence  offered  to  sustain  It  After  full  ar- 
gument, the  learned  Judge  of  the'  orphans' 
court  said:  "There  may  be  some  doubt  as 
to  the  alleged  interlineation.  We  do  not  feel 
called  upon  to  decide  the  question  of  fact, 
depending  only  on  the  weight  of  the  evi- 
dence, and  have,  therefore,  concluded  to 
grant  an  issue  to  try  that  question."  Ac- 
cordingly be  directed  an  issue  in  this  form: 
"And  now,  June  19,  1890,  an  issuable  matter 
of  fact  having  arisen  in  the  above-stated  case 
upon  the  validity  of  a  promissory  note  of  the 
decedent  dated  April  3,  1893,  for  thlrty-sU 
hundred  dollars,  it  is  deemed  exx>edient  by 
the  court  to  refer  an  issue  to  the  court  of 
common  pleas  of  Delaware  county  in  rela- 
tion thereto  in  the  following  form:  The  said 
George  G.  Dutton  shall  be  plaintiff  and  the 
said  executors  shall  be  defendants,  and  the 
Issue  to  be  tried  shall  be  the  same  in  all  re- 
spects as  if  the  plaintiff  had  filed  a  state- 
ment of  claim  based  on  the  said  promissory 
note,  incorporating  a  copy  thereof,  and  had 
averred  that  the  amount  Justly  due,  owing, 
and  payable  is  the  sum  of  thirty-six  hundred 
dollars,  vrith  interest  thereon  from  the  ICth 
day  of  February,  A.  D.  1896,  and  the  defend- 
ant had  filed  a  plea  of  non  assumpsit" 

At  the  trial  in  the  common  pleas  there  was 
a  verdict  for  the  plaintiff,  George  G.  Dutton, 
in  the  sum  of-f4,323.60,  being  the  face  of  the 
note  with  interest  which,  with  the  entire 
proceedings,  was  by  the  prothonotary  certi- 
fied back  to  the  orphans'  court.  •  There  being 
no  separate  orphans'  court  for'  Delaware 
county,  necessarily  the  Judges  of  the  or- 
phans' court  and  of  the  common  pleas  were 
tbe  same.  At  that  time  the  late  Hon.  Thom- 
as 3.  Clayton,  who  beard  the  exceptions  to 
tbe  auditor's  report  directed  the  issue  to  the 
common  pleas,  and  in  that  court  tried  It  ▲ 
motion  for  a  new  trial  was  made,  which, 
after  bearing,  he  overruled.  Before  anything 
further  was  done,  he  died.  Judge  Johnson, 
his  successor,  having  been  of  counsel,  called 
in  Hon.  William  Butler,  of  Chester  county, 
to  dispose  of  the  exceptions,  after  the  record 
of  tbe  common  pleas  came  back  to  the  or- 
phans' court  He  <lecreed  that  the  first  and 
second  exceptions  to  the  auditor's  report 
which  constituted  the  substance  of  the  Issue 
in  tbe  common  pleas,  be  SDStalned,  and  that 


the  distribution  be  referred  back  to  tbe  au- 
ditor, he  "to  be  controlled  by  the  result  in  tbe 
common  pleas,  so  far  as  tbe  law  directs  he 
should  be,  and  so  far  as  there  may  be  no 
legal  reasons  to  the  contrary."  Notwith- 
standing the  verdict  in  the  common  pleas  and 
the  decree  of  the  orphans'  court  sustaining 
the  first  and  second  exceptions  to  his  first 
report  the  auditor  refused  to  change  his  dis- 
tribution on  the  ground  that  in  his  opinion 
"the  issue  was  irregular,  if  not  wholly  un- 
warranted." On  the  coming  In  of  this  re- 
port Judge  Butler,  again  presiding,  sent  the 
report  back  to  the  auditor  with  a  peremptory 
directlpn  to  allow  the  claim  of  George  G. 
Dutton  in  accordance  with  the  verdict  cer- 
tified from  the  common  pleas;  saying:  "Un- 
der the  circumstances,  we  feel  that  we  should 
simply  record  the  Judgment  which  Judge 
Clayton  clearly  would  have  entered  had  not 
tbe  accident  of  death  removed  him  when  it 
did."  In  accordance  with  this  order,  the  au- 
ditor made  distribution. 

The  legatees,  on  confirmation  of  the  re- 
port prosecute  this  appeal  with  14  assign- 
ments of  error.  It  would  not  aid  us  in  the 
consideration  of  tbe  alleged  errors  to  discuss 
separately  each  one  of  ttiem.  Directly  or 
Indirectly,  they,  in  substance,  allege  three 
errors,  and  but  three,  as  follows:  (1)  The 
court  erred  in  directing  of  its  own  motion  an 
issue  to  the  common  pleas.  (2)  The  court 
erred  in  directing  an  issue  for  the  determina- 
tion of  a  mixed  question  of  law  and  fact 
(3)  The  court  erred  in  determining  as  a  fact 
on  the  evidence  that  the  note  was  entitled  to 
distribution. 

As  to  the  first  assignment  we  remark  there 
was  but  one  question  in  dispute,  and  that  was, 
as  the  court  below  termed  it  "the  validity 
of  the  note,"  or,  rather,  should  it  be  enforced 
as  a  legal  obligation  of  the  testatrix?  It  was 
her  note.  It  had  not  been  paid.  Had  it  be- 
come of  no  legal  effect  because  of  an  alteration 
after  signature,  or  had  it  been  obtained  from 
her  by  methods  closely  allied  to  fraud?  The 
issue  directed  was  one  in  assumpsit,  which 
would  involve  these  questions  of  pure  fact 
and  on  that  issue  it  was  well  and  carefully 
tried.  The  auditor's  report  on  the  question'  of 
fact  was  against  the  creditor.  The  orphans' 
court  might,  on  a  reading  of  the  testimony, 
have  overruled  the  auditor  without  farther 
proceedings,  or  it  might  have  affirmed  his 
finding.  The  Judge  of  the  court,  probably 
being  in  doubt  declined  to  do  either,  but  of 
his  own  motion  sent  the  case  to  a  Jury.  It 
is  arg^ued  that  this  was  too  late,  as  the  cred- 
itor had  submitted  his  case  to  the  auditor, 
and  taken  his  chances  of  a  favorable  de- 
cision. This  Is  correct  as  applicable  to  a  dis- 
appointed suitor  who  has  been  heard  before 
one  tribunal,  and  lost,  and  then  demands,  as 
a  right,  a  hearing  before  another;  and  all  tbe 
authorities  cited  by  the  auditor  and  the  coun- 
sel for  appellant  so  hold.  See  People^B  SaT. 
Bank  v.  Mosier,  so  late  as  109  Pa.  S75,  49 
Atl.  132,  where  many  of  the  cases  are  noted. 
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But  none  of  the  caoea  rule  the  one  before  ns. 
If  the  claimant  here  bad,  after  the  finding 
against  him  by  the  auditor,  demanded  that 
the  question  of  fact  be  sent  to  a  Jury,  the 
court  might  well  hare  ruled,  on  the  cases 
cited,  that  such  was  not  his  right.  But  here 
exceptions  to  the  auditor's  finding  of  fact 
were  pressed  upon  the  consideration  of  the 
coort  The  written  testimony,  which  was  all 
tbe  court  had  before  it,  may  not  have  seemed 
to  tho  Judge  as  convincing  as  to  the  auditor, 
for  the  latter  had  before  him  the  witnesses, 
and  therefore,  to  overrule  him,  even  though 
tbe  Judge  did  not  concur,  might  be  a  mis- 
take. The  case  to  the  creditor  was  an  im- 
I>ortant  one.  With  blm  it  was  all  or  nothing. 
Therefore,  to  enlighten  his  conscience,  tbe 
Judge  of  tbe  oiplians'  court,  sitting,  as  chan- 
cellor, thought  best  to  send  the  issue  of  fact 
to  a  Jury;  not  as  the  right  or  at  the  request 
of  the  creditor,  but  in  response  to  his  own 
sense  of  what  was  Judicially  the  safer  course. 
He  hesitates  as  one  judge  to  overrule  an- 
other Judge,  the  auditor,  on  contradictory  and 
doubtful  testimony,  where  the  latter  has  bad 
the  advantage  of  hearing  and  seeing  the  wit- 
nesses. So  he  sends  the  case  before  12  Ju- 
rors, who  will  have  every  opportunity  the 
auditor  had,  and  where  he  can  preside,  see, 
and  hear  for  himself.  This  Is  not  done  as  a 
benefit  to  tbe  disappointed  creditor,  but  as  a 
means  of  obtaining  further  light  as  a  founda- 
tion for  an  Intelligent  and  consdentlouB  de- 
cree. 

There  have  been  cases  where  we  have  held 
that  the  Judge  ought  not  to  overrule  the  find- 
ings of  fact  by  an  auditor  or  a  master  with- 
out satisfactory  reasons  stated  of  record;  but 
no  case  is  cited,  nor  do  we  believe  there  is 
one,  where  this  court  has  held  that  it  is  not 
entirely  proper  for  a  Judge  to  send  of  his 
own  motion,  to  satisfy  his  conscience,  a  dis- 
puted question  of  fact  before  a  Jury,  not- 
withstanding a  finding  by  an  auditor.  True, 
tbe  verdict  of  the  Jury  is  not  conclusive  upon 
the  Judge.  He  may,  in  a  final  decree,  dis- 
regard it.  But  that  is  not  material  to  the 
question,  and  does  not  touch  his  right  to  di- 
rect an  issue.  Therefore  appellant's  first  as- 
signment of  error  Is  overruled. 

The  second  assignment  complains  that  the 
issue  was  directed  to  try  a  mixed  question  of 
law  and  fact  While  it  Is  setUed  that  the 
court  cannot  direct  a  question  of  law  to  be 
passed  upon  by  a  Jury,  yet  the  questions  of 
law  and  fact  may  be  so  blended  as  to  render 
it  impossible  to  separate  them  In  framing  the 
issue.  Here,  for  example,  was  the  question 
whether  this  note  was  a  legal  obligation,  and 
this  Involved  three  others:  First  Was  the 
sixth  line  of  the  note  written  before  signa- 
ture? Second.  Was  there  a  relation  of  trust 
and  confidence  between  testatrix  and  the 
creditor?  Third.  Was  the  relation  of  that 
character  which  Imposed  on  the  creditor  the 
burden  of  proving  a  consideration?  There 
might  be  relations  of  trust  and  confidence 
having  no  bearing  on  the  business  relations 


of  the  debtor  and  creditor.  Their  character 
could  only  be  ascertained  as  developed  by  the 
evidence,  and  the  law  applicable  to  tbe  re- 
lation could  only  be  announced  as  the  evi- 
dence was  offered,  or  at  the  close  of  the  evi- 
dence in  the  charge  to  the  Jury.  It  would  be 
impossible  for  the  court  to  foresee  and  pro- 
vide for  each  phase  of  the  case  in  framing 
the  issue.  By  no  fair  construction  can  it  be 
interpreted  as  directed  to  try  a  question  of 
law,  although  incidentally,  in  trying  the  fact 
questions  of  law  arose  calling  for  the  de- 
cision of  the  Judge.  For  example,  at  the 
trial,  the  cashier  of  the  banli,  being  called  as 
a  witness  for  plaintiff,  stated  that  the  note, 
except  the  interlineation,  was  in  the  ordinary 
form  of  a  promissory  note  recognized  by  the 
bank  In  its  business,  and  that  it  was  not  un- 
usual to  add  to  the  printed  blank  written 
stipulations  not  in  the  note  proper,  or  in  tbe 
blank  spaces  corresponding  to  tbe  printed 
words.  This  was  objected  to  by  defendant 
but  allowed  by  tbe  court,  and  exception  tak- 
en. Incidentally,  the  court  thus  decided  a 
question  on  the  law  of  evidence  which  could 
not  have  been  anticipated  in  framing  the  is- 
sue. And  many  other  questions  of  law  arose 
during  the  trial  which  called  for  immediate 
decision  by  the  court,  but  they  were  all  in- 
cidental to  the  ascertainment  of  tbe  main 
questions  of  fact.  And  so,  whether  there  was 
sufiicient  evidence  to  show-  such  relation  of 
confidence  and  trust  as  imposed  upon  the 
creditor  tbe  burden  of  showing  that  there 
was  a  consideration  for  the  note  was  also 
incidental  to  the  main  question.  If  tbe  inter- 
lineation was  made  after  the  signature,  the 
note  was  void;  if  before,  and  it  was  obtata- 
ed  by  the  payee  by  unfair  means  from  one 
who  trusted  and  confided  in  him  without 
knowledge  of  Its  consequences  to  her  estate, 
the  note  was  void  as  to  him  who  thus  ob- 
tained it  There  was  evidence  to  go  to  the 
Jury  on  this  question,  and  the  court  very 
clearly  and  fairly  submitted  it  to  them,  with 
the  law  applicable  thereto. 

This  brings  us  to  what  is  In  substance  the 
third  assignment  of  error— was  there  sufll- 
dent  evidence  to  sustain  the  claim  in  view 
of  the  relations  of  the  parties,  even  if  tbe 
interlineation  was  there  before  the  signature? 
In  view  of  the  verdict  we  must  assume  that 
it  was  there  before.  The  evidence  showed 
that  It  was  in  testatrix's  possession  a  year 
before  it  was  delivered  to  tbe  payee;  that  he 
had  been  specially  attentive  and  kind  to  her; 
that  she  was  actually  indebted  to  him  in 
some  amount  for  goods,  though  not  nearly  to 
the  amount  of  the  note;  that  she  frequently 
declared  her  intention  to  compensate  him  tax 
all  he  had  done  for  her.  The  court  instructed 
the  Jury  that  If  they  found  from  the  evi- 
dence that  there  was  such  a  confidential  re- 
lation as  gave  to  the  creditor  a  power  to  un- 
duly influence  her,  then  the  burden  was  on 
him  to  show  that  she  perfectly  understood 
the  effect  of  the  note,  knew  tbe  amount  and 
bow  much  It  would  deplete  her  estate  after 
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her  death.  This  tras  fnll^  aa  favorable  to 
defendants  as  tbey  bad  a  right  to  ask.  Tes- 
tatriz  was  an  Intelligent  woman,  conld  read 
and  write,  transacted  considerable  business 
In  the  Investment  of  her  money,  and  had  tbla 
note  In  her  pocketbook  for  a  year  before  she 
delivered  It  to  the  payee.  Therefore  there 
was  competent  evidence  which  warranted  the 
jury  In  finding,  as  they  (Ud,  for  plaintiff.  All 
the  assignments  of  error,  It  follows,  must  be 
overruled. 

The  argument  that  Judge  Butler  caly  over- 
ruled the  report  of  the  auditor  because  he 
conjectured  Judge  Clayton,  If  he  had  lived, 
would  have  done  the  same,  rests  on  no  sound 
foundation.  We  may  be  very  sure  that.  If 
Judge  Butler  had  been  of  the  opinion  the  claim 
was  not  sustained  by  the  evidence  of  record, 
he  would  not  have  hesitated  to  disregard  the 
verdict  To  say  otherwise  would  be  to  con- 
clude that  he  made  a  wrong  decree  because 
Judge  Clayton  would,  if  he  had  lived,  have 
committed  the  same  wrong.  We  do  not  think 
so.  As  is  obvious  from  what  he  says,  the 
facts  that  Judge  Clayton  tried  the  Issue, 
heard  all  the  evidence,  then  fully  and  im- 
partially submitted  it  to  the  Jury,  then  re- 
fused a  motion  for  a  new  trial,  were  per- 
suasive evidence  with  Judge  Butler  in  mak- 
ing his  decree.  Nevertheless  that  decree  was 
based  on  the  evidence  before  him,  and  ought 
to  stand.  Therefore  It  la  affirmed,  and  the 
appeal  is  dismissed. 


BOULDBN  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.     March  80, 

1908.) 

WRONQFTJI*  DEATH— RIGHT  OF  ACTION-MITI- 
QATION  OF  DAUAOBS. 

1.  A  New  Jersey  administrator  may  maintain 
an  action  for  wrongful  death  in  Pennsylvania, 
where  the  cause  of  action  arose  in  New  Jersey, 
without  an  ancillary  administration  being  ap- 
pointed in  Fean.sylvania. 

2.  In  an  action  for  wrongful  death,  brought 
by  an  administrator  of  an  emp1ov6  of  a  rail- 
road company,  defendant  cannot  show,  in  miti- 
gation of  damages,  that  the  mother  of  the  de- 
ceased would  receive  from  the  relief  depart- 
ment of  the  road,  of  which  deceased  was  a 
member,  certain  death  benefits. 

Mitchell,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County;  Davis,  Judge. 

Action  by  Kate  R.  Boulden,  administratrix 
of  Frank  R.  Boulden,  against  the  Pennsylva- 
nia Railroad  Company.  Verdict  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

The  court  overruled  an  offer  of  defendant's 
counsel  to  prove  by  .Tohn  0.  Van  Rodan,  and 
by  the  documents  by  him  to  be  produced,  that 
Frank  R.  Boulden,  the  decedent,  was  a  mem- 
ber of  the  Pennsylvania  Railroad  Voluntary 
Relief  Department,  and  had  agreed  to  be 
bound  by  the  regulations  of  Bald  department; 
that  he  had  directed  that  the  benefits  payable 
uiK>n  his  death  should  be  paid  to  his  mother, 
Madeline  Boulden:  that  he  had  agreed  In  the 


stipulations  signed  by  him  that  the  accept- 
ance of  benefits  from  the  relief  fund  for  in- 
Jury  or  death  should  release  all  claims  for 
damages  against  the  company  defendant  aris- 
ing from  such  injury  or  death;  that  after  the 
death  of  said  Boulden  the  claim  for  death 
benefits  was  made  by  the  beneficiary,  to  wit, 
his  mother,  Madeline  Boulden,  who  was  one 
of  the  persona  entitled  to  damages.  If  any, 
under  the  Acts  of  Aasembly  of  the  State  of 
New  Jersey;  that  a  release  by  the  said  Made- 
line Boulden  was  duly  executed  on  tbe  pay- 
ment and  receipt  by  her  of  the  sum  of  $500^ 
to  which  she,  aa  the  beneficiary  named  by 
the  decedent  as  a  member  of  the  second  class 
of  the  relief  association,  was  entitled;  fur- 
thermore that  the  company  defendant  paid 
all  the  expenses  of  the  relief  association, 
amounting  to  $130,000  annually;  that  the 
said  company  Is  responsible  for  any  deficien- 
cies, without  which  contribution  and  guaran- 
ty tbe  relief  association  could  not  exist;  that 
the  members  of  the  relief  association  number 
00,000;  and  that  the  foregoing  ottexB  were 
proposed  to  be  followed  by  putting  In  evi- 
dence the  regulations  of  the  relief  depart- 
ment, and  also  the  other  papers  produced  by 
the  witness.  The  court  refused  bhidlng  In- 
structions for  the  defendant.  Verdict  for 
plaintiff  for  $16,500.  Judgment  was  entered 
for  $12,000,  all  above  having  been  remitted. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

OteoTge  Tucker  Blspham  and  John  Hamp- 
ton Barnes,  for  appellant  Augustus  Trask 
▲shton,  for  appellee. 

MESTREZAT,  J.  Frank  R.  Boulden.  a 
resident  of  New  Jersey,  was  seriously  In- 
jured In  a  collision  between  two  trains  wblle 
being  carried  on  tbe  defendant  company's 
road  as  a  passenger  between  Camden  and 
Trenton,  In  that  state,  on  February  21,  1901, 
and  as  a  result  of  which  Injuries  he  died  two 
days  thereafter.  He  left  to  survive  him  a 
widow  and  a  mother,  both  residing  In  New 
Jersey,  where  letters  of  administration  on 
his  estate  were  duly  granted  to  his  widow, 
Kate  R.  Boulden.  No  administration  was 
raised  in  this  state.  It  was  admitted  that 
the  collision  In  which  Boulden  was  Injured 
was  caused  by  the  negligence  of  one  of  the 
company's  employes,  and  that  the  defendant 
would  have  been  liable  to  Boulden  for  ttie  in- 
juries he  received  If  death  had  not  ensued. 

As  appears  by  the  statement  filed  In  this 
case,  "the  plaintiff,  Kate  R.  Boulden,  admin- 
istratrix of  the  estate  of  Frank  R.  Boulden, 
deceased,  as  tbe  personal  representative  of 
said  Frank  R.  Boulden,  deceased,  brings  this 
suit  against  the  Pennsylvania  Railroad  Com- 
pany to  recover  damages  for  tbe  exdualTe 
benefit  of  the  widow  and  next  of  kin  of  the 
said  Frank  R.  Boulden,  deceased,  by  reason 
of  the  death  of  the  said  Frank  B.  Boulden 
through  the  negligence  of  tbe  defendant,  the 
Pennsylvania  Railroad  Company,  Its  servanta. 
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agents,  or  employes.**  The  action  was  Insti- 
tuted in  pursuance  of  a  statute  of  New  Jer- 
sey of  March  3,  1848  (P.  L.  151),  as  amended 
by  that  of  March  31,  1897  (P.  L.  134),  which 
la.  Inter  alia,  as  follows: 

"Section  1.  Whenever  the  death  of  a  person 
shall  be  caused  by  a  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  default  is 
such  as  would,  If  death  had  not  ensued,  have 
entitled  the  party  Injured  to  maintain  an  ac- 
tion and  recover  damages  In  respect  thereof, 
then  and  In  every  such  case  the  person  who, 
or  the  corporation  which,  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such 
circumstances  as  ampunt  In  law  to  felony. 

"Sec.  2.  Every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  repre- 
sentatives of  such  deceased  person;  and  the 
amount  recovered  in  every  such  action  shall 
be  for  the  exdusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next 
of  kin  in  the  proportions  provided  by  law  in 
relation  to  the  distribution  of  personal  prop- 
erty left  by  persons  dying  intestate:  •  •  • 
provided,  that  where  such  deceased  person 
has  left  or  shall  leave  him  surviving  a  widow, 
but  no  children,  or  descendants  of  any  chil- 
dren and  no  parents,  the  widow  shall  be  en- 
titled to  the  whole  of  the  damages,  which 
she  shall  sustain  and  which  shall  be  hereaft- 
er recovered  in  any  such  action,  and  the  same 
shall  be  paid  to  her." 

The  trial  of  the  cause  in  the  court  below 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff.  The  defendant  company  has  ap- 
pealed. 

The  second  and  third  assignments  of  error 
were  abandoned  on  the  argument  of  the  case. 
The  other  assignments  raise  two  questions: 
(1)  Was  the  defendant  company  entitled  to 
show  in  mitigation  of  damages  that  the  de- 
ceased was  a  member  of  its  relief  depart- 
ment, and  that  his  mother,  as  his  beneficiary, 
ruceived  the  death  benefits  to  which  his  mem- 
t>er8hip  therein  entitled  her?  (2)  Could  the 
plalntur,  as  administratrix,  duly  appointed  in 
New  Jersey,  without  ancillary  letters  having 
been  granted  in  this  state,  bring  an  action 
here  under  the  New  Jersey  statute  to  recover 
damages  resulting  from  the  death  of  her  in- 
testate? 

1.  Both  of  these  questions  were  determin- 
ed by  the  learned  trial  judge  in  favor  of  the 
plaintlft,  and  we  think  rightly  so.  It  will  be 
observed  that  this  action  was  brought  in 
pursuance  of  the  provisions  of  a  statute  of 
New  Jersey.  The  beneficiaries  named  in  the 
statute  are  the  widow  and  next  of  khi,  who 
in  this  instance  appears  to  be  the  mother  of 
the  deceased.  Whatever  damages  may  be 
recovered  will  be  distributed  between  the 
widow  and  the  mother  in  the  proportion  pro- 
Tlded  by  the  intestate  laws  of  New  Jersey. 
Ibe  individuala,  however,   who  are  benefi- 


ciaries under  the  statute,  are  not  named  in, 
nor  parties  to,  this  suit,  which  was  institut- 
ed, pursuant  to  the  statutory  requirement, 
"by  and  in  the  name  of  the  personal  repre- 
sentative of  the  deceased."  The  mother, 
therefore,  was  not  a  party  to  the  action;  nor, 
BO  far  as  the  pleadings  disclose,  was  she  en- 
titled to  receive  any  part  of  the  damages 
that  might  be  recovered.  The  only  questions 
in  the  case  were  whether  a  right  of  action 
had  accrued  to  the  personal  representative 
of  Boulden  by  reason  of  his  death  having  been 
caused  "by  the  wrongful  act,  neglect,  or  de- 
fault" of  the  defendant  company,  and,  if  bo, 
the  amount  of  the  damages  thus  sustained. 
If  the  first  proposition  were  answered  In  the 
affirmative  by  the  jury,  their  verdict  would 
necessarily  be  in  favor  of  the  personal  rep- 
resentative for  the  full  amount  of  the  dam- 
ages, irrespective  of  the  amount  to  be  award- 
ed the  several  distributees  named  in  the  stat- 
ute. The  jury  was  not  required  to  determine, 
as  part  of  the  issue  submitted  to  them,  wheth- 
er one  of  the  beneficiaries  bad  received  her 
share  of  the  damages  recoverable  by  the  per- 
sonal representative.  If  It  be  conceded  that 
one  of  the  parties  interested  in  the  damages 
had  received  her  share,  it  could  not  defeat 
the  right  of  the  plalntlfT  to  have  determined 
in  this  action  tlie  amount  of  damages  caused 
by  the  death  of  the  intestate.  No  release  or 
acquittance  given  by  one  of  the  parties  hav- 
ing a  beneficial  Interest,  therefore,  could  be 
interposed  as  a  defense  In  this  action  of  tres- 
pass. What  persons  are  entitled  to  partici- 
pate in  the  distribution  of  the  sum  recovered 
in  the  action,  and  the  amount  to  be  awarded 
each  of  the  distributees,  must  be  determined 
after  this  suit  has  been  successfully  termi- 
nated. The  right  of  the  defendant  company 
to  the  whole  or  any  part  of  the  share  of  any 
beneficiary  in  the  fund  may  then  be  consid- 
ered and  determined. 

2.  We  have  held  that  a  suit  will  lie  bere  for 
a  cause  of  action  arising  in  another  state  out 
of  the  alleged  negligence  of  the  defendant  in 
that  state,  resulting  in  death.  Knight  v. 
West  Jersey  R.  Co.,  108  Pa.  250,  56  Am.  Rep. 
200.  It  has  also  been  expressly  decided  by 
this  court,  in  a  case  arising  under  the  New 
Jersey  statute  In  question  here,  that  the  only 
proper  plaintiff  in  such  action  in  Pennsyl- 
vania is  the  individual  in  whom  the  right  of 
action  is  vested  by  the  laws  of  the  state 
where  the  injuries  were  Inflicted.  Usher  t. 
West  Jersey  R.  Co.,  126  Pa.  206,  17  Aa  B87, 
4  L.  R.  A.  261.  12  Am.  St.  Rep.  863.  The 
New  Jersey  statute  provides  that  the  "action 
shall  be  brought  by  and  in  the  names  of  the 
personal  representatives  of  such  deceased 
person."  This  action  was  brought,  in  com- 
pliance with  the  statute,  in  the  name  of  the 
personal  representative  of  Frank  R.  Boulden, 
the  deceased,  and  the  statement  avers  that 
the  damages  are  recoverable  for  the  exclusive 
benefit  of  bis  widow  and  next  of  kin.  It 
would  therefore  appear  that  in  this  action  the 
plaintiff  has  followed  strictly  not  only  the 
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statatory  reqalrement,  but  onr  constructlou 
9f  It.  Tbe  defendant  company  contends, 
however,  tliat  tbe  letters  of  administration 
granted  tbe  plalntlll  Is  tbe  state  of  New  Jer- 
sey do  not  confer  upon  ber  autbority  to  bring 
an  action  bere  witbout  baring  taken  out  let- 
ters ancillary  In  tbls  Jurisdiction.  Tbls  con- 
tention is  based  upon  tbe  sixth  section  of  tbe 
act  of  March  16,  1882  (P.  h.  136;  Purd.  Dig. 
p.  407,  par.  13),  which  provides  as  follows: 
"No  letters  testamentary  or  of  administra- 
tion, or  otherwise,  purporting  to  authorize 
any  person  to  Intermeddle  with  the  estate  of 
a  decedent,  which  may  be  granted  out  of  tbls 
commonwealth  shall  confer  upon  such  person 
any  of  tbe  powers  and  authorities  possessed 
by  an  executor  or  administrator,  under  let- 
ters granted  within  tbls  state."  It  is  unques- 
tionably true  that  the  plaintiff  Is  not  author- 
ized to  intermeddle  with  the  assets  of  the  de- 
cedent wltbtn  this  stata  Our  statute  plainly 
forbids  her  assuming  any  such  authority. 
But  in  tills  action,  as  we  have  seen,  she  1> 
not  seeking  to  recover  tbe  assets  of  tbe  de- 
cedent, nor  any  money  in  which  the  decedent, 
or  those  claiming  through  blm,  have  any  in- 
terest whatever.  No  heir,  legatee,  or  cred- 
itor of  the  decedent  can  have  any  claim  on 
tbe  fund  collected  in  tbls  suit.  The  statute 
of  1832  therefore  has  no  application  to  tbe 
facts  of  tbe  case.  The  right  of  action  for 
damages  resulting  from  death  did  not  sur- 
vive at  common  law.  This  action,  therefore, 
is  purely  statutory;  tbe  right  to  recover  bere 
being  founded  on  a  statute  of  New  Jersey.  It 
created  the  cause  of  action,  named  the  party 
who  should  enforce  it,  and  designated  the 
beneficiaries  under  It.  It  is  elementary  law 
that  the  statute  must  be  strictly  pursued,  and 
hence  tbe  rights  secured  by  It  can  onty  be 
enforced  by  an  action  In  tbe  name  of  the 
party  therein  specially  authorized.  As  we 
have  seen,  tbe  New  Jersey  statute  confers  tbe 
right  of  action  in  cases  of  this  kind  on  the 
personal  representative  of  the  deceased.  He 
acts,  therefore,  not  by  tbe  authority  which 
the  probate  court  gave  when  It  granted  him 
the  power  to  administer  tbe  estate  of  the  de- 
ceased, but  solely  by  virtue  of  the  autbority 
vested  In  him  by  the  statute.  It  designated  the 
personal  representative  of  the  deceased,  who- 
ever he  might  be,  as  tbe  party  to  enforce  tbe 
right  of  action  given  by  tbe  statute.  In 
bringing  this  suit,  therefore,  the  plaintiff  does 
so  not  as  the  personal  representative  of  her 
deceased  husband,  and  by  virtue  of  the  au- 
thority conferred  upon  ber  as  such,  but  as  the 
representative  or  trustee  of  the  parties  for 
whose  benefit  the  action  was  Instituted,  and 
by  the  authority  conferred  upon  her  by  the 
statute.  Tbe  right  of  action  might  have  been 
conferred  upon  tbe  beneficiarleB  themselves, 
or  upon  any  private  person  or  public  ofiicial; 
and.  If  it  bad  been.  It  is  too  clear  for  argu- 
ment that  there  could  be  no  question  of  tbe 
right  of  the  person  or  official  thus  designated 
to  maintain  tbe  action.  Tbe  fact  that  the 
Legislature  of  New  Jersey  saw  proper  to  in- 


vest tbe  right  to  bring  the  action  In  tbe  per- 
son acting  as  the  personal  representative  of 
the  deceased.  Instead  of  conferring  tbe  au- 
thority upon  some  other  person  or  official, 
does  not  make  the  person  the  representative 
of  the  deceased  in  prosecuting  tbe  case,  and 
therefore  bring  blm  within  the  prohibition  of 
tbe  act  of  1832. 

We  think  It  is  clear  that  tbe  plaintiff,  who 
Is  tbe  personal  representative  of  the  deceased 
in  the  state  of  New  Jersey,  could  bring  this 
action  without  having  taken  out  ancillary  let- 
ters of  administration  in  this  state.  Tbe  as- 
signments of  error,  therefore,  ate  OTerruled, 
and  tbe  Judgment  is  affirmed. 

MITCHELL^  J.,  dissents. 


HOWE)  V.  HOWB  et  aL 
(Supreme  Judicial   Court  of  Maine.    April  0, 

1903.) 

TBUSTBB    PROCBSS— 8BT-OFF— EQUITABLB   AS- 
SIGNMENT—NOTICB—ATTACHMKNT. 

1.  The  plaintiff  by  a  trustee  process  attached 
the  principal  defendant's  distributive  share  of 

Eersonai  estate  to  which  he  was  entitled  in  the 
ands  of  an  administrator.  He  also  attached 
the  goods,  effects,  and  credits  of  the  defendant 
in  the  hands  of  another  party  as  the  defendant's 
assignee. 

The  administrator,  in  his  trustee  disclosure, 
offered  evidence  to  prove  that  the  plaintiff  was 
indebted  to  him  In  his  individaal  capacity,  and 
this  sum  he  claimed  to  set  off  against  such 
sum  as  was  due  to  the  plaintiff  from  ibe  in- 
testate's estate.  Held^  that  this  demand,  thus 
due  him  in  Ins  individual  capacity,  cannot  be 
set  off  in  this  action. 

2.  Where  the  subject  of  the  assignment  ia 
not  capable  of  manual  delivery,  an  oral  as- 
signment may  h6  sufficient,  if  founded  upon 
a  valuable  and  adequate  consideration,  and  ac- 
companied by  acts  which  amount  to  a  con- 
structive delivery,  and  even  if  the  written  as- 
signment tiad  never  been  executed. 

3.  By  the  assignee's  disclosure  it  appeared 
that  tne  principal  defendant  was  indebted  to 
him,  and  that  for  a  valuable  consideration, 
conrastiag  of  such  present  indebtedness  and 
also  future  advances,  the  defendant  liad  execut- 
ed an  assignment  to  him  of  all  sums  of  money 
then  due  and  all  that  might  be  due  bim  ^m 
the  estate,  then  unsettled,  and  in  tlie  hands 
of  the  administrator.  Heli,  that  the  transac- 
tion between  the  defendant  and  the  claimant 
satisfies  the  requirements  of  an  equitable  as- 
signment. 

4.  As  between  the  plaintiff  and  tbe  claimant, 
equitable  considerations  must  prevail  as  toUy 
as  possible.  Held,  that  the  execution  of  the 
assignment  and  its  record,  in  accordance  with 
a  previous  understanding  between  the  assignor 
and  the  assignee  and  notice  to  the  admmia- 
trator,  removes  the  question  of  its  sufficiency 
from  possible  doubt. 

5.  An  assignment  Is  not  effective  to  charge 
the  holder  of  a  fund  as  debtor  to  an  assignee 
until  notice  has  been  given  him  of  the  assign- 
ment, but  it  will  l>e  complete  as  against  cred- 
itors of  tbe  assignor  if  tne  trustee  has  notice 
or  knowledge  of  it  lu  season  to  disclose  tbe  fact 
of  the  assignment. 

6.  Where  an  assignment  is  given  as  collateral 
security  for  the  amount  then  dne  the  assignee 
and  for  future  advancements,  and  is  valid  be- 
tween the  parties  for  that  purpose,  and  it  does 
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not  appear  that  there  was  any  adjostment  by 
which  the  fnud  was  applied  iu  payment  or  as 
specific  security  for  a  stated  amount,  but  trans- 
actions between  the  parties  contiaued,  and  the 
items  of  debit  and  credit  were  the  subject  of 
general  account  up  to  the  time  of  the  hearing 
on  the  assignee's  claim,  held  that,  as  against 
attaching  creditors,  the  assignment  is  not  se- 
curity for  advancements  made  by  the  assignee 
to  the  assignor  after  notice  of  the  attach- 
ments, and  the  plaintitrs  attaclunent  therenpon 
had  precedence  over  subsequent  advancements 
of  the  assignee,  and  defeated  his  claims  to  the 
fond. 

(Official.) 

Exception  from  Supreme  Jndldal  Oonrt, 
Penobscot  County. 

Action  by  George  W.  Howe  against  Sam- 
uel T.  Howe  and  Charles  A.  Howe,  trustee, 
and  Charles  W.  Pierce,  trustee  and  claimant 
Judgment  for  defendants.  Plalntitt  excepts. 
Exceptions  sustained. 

Assumpsit  to  recover  upon  two  promissory 
notes  given  by  Samuel  T.  Howe.  The  action 
Is  by  trustee  process,  in  which  the  plaintiff 
sought  to  hold  the  defendant's  distributive 
share  of  the  estate  of  Mary  J.  Keaton,  in  the 
bands  of  her  administrator,  Charles  A.  Howe; 
also  the  same  fund  claimed  by  Charles  W. 
Pierce  under  an  assignment  from  the  defend- 
ant. 

Argued  before  WISWELL,  0.  J.,  and 
WHITEHOUSE,  POWERS,  PEABODY,  and 
SPEAR,  JJ. 

O.  W.  Howe,  for  plaintiff.  H.  J.  Chapman 
and  G.  H.  Worster,  for  Howe,  trustee.  M. 
L.  Durglu,  for  defendant  and  Pierce,  claim- 
ant 

PEABODY,  J.  The  plaintiff  in  an  aetion 
of  assumpsit  against  the  principal  dei'ondant 
attached  his  goods,  effects,  and  credits  in  the 
hands  of  Charles  A.  Howe,  administrator  of 
the  estate  of  Mary  J.  Keaton,  deceased,  in- 
testate, in  his  capacity  as  administrator,  and 
in  the  hands  of  Charles  W.  Pierce,  assignee 
of  the  defendant,  as  trustees. 

The  trustees  filed  their  disclosures  made  in 
answer  to  interrogatories  propounded  by  the 
plaintiff.  It  appears  that  at  the  time  of  the 
service  of  the  writ  upon  the  administrator 
as  trustee  the  defendant  was  entitled  to  a 
distributive  share  of  the  personal  estate  of 
the  Intestate,  which  was  subsequently  shown 
by  an  order  of  distribution  Issued  by  the  pro- 
bate court  of  Penobscot  county  having  Juris- 
diction   of    tbe  estate,  to    the    amount   of 

The  administrator  offered  evidence  tending 
to  prove  that  at  the  time  of  the  service  of 
tbe  writ  tbe  plaintiff  was  owing  him  in  bis 
Individual  capacity  the  sum  of  $122.75,  which 
be  claimed  to  set  off  against  such  sum  as 
might  become  due  to  the  plaintiff  from  the 
intestate's  estate.  His  demand,  if  valid,  could 
not  be  set  off  in  this  action.  Rev.  St  c  82. 
i  63. 

Tbe  disclosure  of  Charles  W.  Pierce  as 
trustee  states  that  he  had  at  tbe  time  of  the 


service  of  the  writ  on  him  no  goods,  effects, 
or  credits  belonging  to  the  defendant,  but 
that  prior  thereto,  and  prior  to  the  service  of 
the  writ  upon  tbe  administrator  of  the  estata 
of  Mary  J.  Keaton,  deceased,  the  defendant 
was  Indebted  to  tilm  to  the  amount  of  $155.- 
15;  and  for  a  valuable  consideration,  consist- 
ing of  such  present  indebtedness  and  also  fu- 
ture advances,  tbe  defendant  had  executed 
an  asslgn^ment  to  him  of  all  sums  of  money 
then  due  and  all  that  mlgbt  be  due  blm  from 
the  estate  of  Mary  J.  Keaton,  then  imsettled, 
which  assignment  was  dated  June  26,  1901. 

It  appears  that  the  assignee  did  not  receive 
the  assignment  after  it  was  signed,  but  it 
was  shown  to  him  at  bis  house  by  the  de- 
fendant, who,  at  his  request,  took  it  to  the 
office  of  tbe  town  clerk  of  Mllo,  where  it  was 
signed  by  blm  and  recorded  July  4,  1901. 
His  claim  under  the  assignment  to  the  funds 
disclosed  by  the  administrator  was  duly  filed. 
Tbe  plaintiff  formally  denied  tbe  validity  of 
the  assignment,  and  a  hearing  was  had  upon 
the  disclosures  of  the  trustees  and  the  evi- 
dence of  the  claimant 

Tbe  presiding  Justice  ruled  as  follows: 
"Trustees  discharged,  with  costs.  Funds  in 
trustees'  bands  to  the  amount  of  one  hundred 
and  fifty-five  dollars,  if  so  much,  adjudged 
to  claimant,  Charles  W.  Pierce."  And  to  this 
ruling  the  plaintiff  by  exceptions  has  brought 
the  disclosures  and  evidence  before  this  court. 

The  plaintiff  contends  that  the  assignee's 
claim  agralnst  tbe  principal  defendant  is  fic- 
titious, and  that  tbe  assignment  is  void  by 
reason  of  fraud  and  Informality. 

The  assignee's  account  against  the  assign- 
or, in  addition  to  his  testimony,  is  supported 
by  exhibits  and  books  of  account,  and  we 
think  it  is  proved  that  the  amount  of  $155.15 
was  legally  due  him  at  tbe  date  of  the  assign- 
ment. 

The  testimony  of  the  defendant  shows  that 
immediately  after  a  conversation  wltli  the 
plaintiff  he  executed  the  assignment  lo  tbe 
claimant,  from  whom  he  expected  favors. 
This  fact  and  other  attendant  circumstances 
indicate  his  intention  to  hinder  and  delay  the 
plaintiff  In  the  collection  of  tbe  debt  in  suit; 
but  tbe  evidence  fails  to  prove  that  the  claim- 
ant at  the  time  acted  colluslvely  with  the 
defendant,  or  knew  of  his  intention,  and  his 
rights  are  not  prejudiced  by  any  fraudulent 
purpose  of  the  assignor  to  delay  or  defeat  the 
demands  of  other  creditors. 

It  is  also  contended  by  tbe  plaintiff  that 
tbe  assignment  was  not  legally  delivered  to 
the  assignee,  and  that  no  such  notice  was 
given  to  the  administrator  as  made  the  as- 
signment effective  against  bis  attachment  of 
the  fund. 

The  subject  of  tbe  alleged  assignment  was 
not  capable  of  manual  delivery,  and  an  oral 
assignment  might  be  sufficient  If  founded  upon 
a  valuable  and  adequate  consideration  and  ac- 
companied by  acts  wiilch  amounted  to  a  con- 
structive  delivery;  and,  even  if  the  written  as- 
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slgnment  had  never  been  executed  by  the  ax- 
Higuor,  we  think  the  tianaactlon  between  the 
defendant  and  the  claimant  satlsfled  the  re- 
qolrementa  of  an  equitable  assignment  White 
V.  Kllgore,  77  Me.  571,  1  AU.  739;  Simpson 
V.  Bibber,  68  Me.  196;  Porter  t.  Bullard,  26 
Me.  448. 

As  between  the  plaintiff  and  the  claimant, 
equitable  considerations  must  prevail  as  fully 
as  possible.  Haynes  t.  Thompson,  SO  Me. 
125,  13  AtL  276.  And  the  execution  of  the 
assignment  and  its  record  In  accordance  with 
a  previous  understanding  of  the  assignor  and 
assignee  removes  the  question  of  its  sufficiency 
from  possible  doubt.  Jenness  v.  Wbartf,  87 
Me.  307,  32  AU.  908. 

An  assignment  la  not  effectlTe  to  charge  the 
holder  of  a  fund  as  debtor  to  an  assignee  un- 
til notice  has  been  given  him  of  the  assign- 
ment, but  It  will  be  complete  as  against  cred- 
itors of  the  assignor  trusteeing  the  chose  in 
action  If  the  trustee  has  notice  or  knowledge 
of  It  in  season  to  disclose  the  fact  of  the 
assignment.  Llttlefield  v.  Smith,  17  Me.  327; 
Thayer  v.  Daniels,  113  Mass.  129. 

The  record  of  the  written  assignment  In 
this  case  was  not  required  by  law,  and  was 
not,  therefore,  constructive  notice  to  the  ad- 
ministrator; but  the  evidence  shows  that  he 
was  actually  Informed  that  it  had  been  made, 
executed,  and  recorded  before  making  his  dis- 
closure as  trustee. 

But  we  think  there  1b  another  phase  of  the 
case  which  controls  the  decision.  The  assign- 
ment was  not  absolute.  It  was  given  as  collat- 
eral security  for  the  amount  then  due  the  as- 
signee and  for  future  advancements,  and  was 
valid  between  the  parties  for  that  purpose. 

It  does  not  appear  that  there  was  any  ad- 
justment by  which  the  fund  was  apiilied  In 
payment  or  as  specific  security  for  a  stated 
amount,  but  transactions  between  the  parties 
continued,  and  the  items  of  debit  and  credit 
were  the  subject  of  general  account  up  to  the 
time  of  the  bearing  on  the  assignee's  claim. 

As  against  attaching  creditors,  the  assign- 
ment was  not  security  for  advancements  made 
by  the  assignee  to  the  assignor  after  notice  of 
the  attachments.  The  writ  was  served  upon 
the  claimant  as  trustee  July  13,  1901,  and  he 
thereby  had  definite  knowledge  of  the  plain- 
tiff's attachment  of  the  fund  In  the  hands  of 
Cliarles  A.  Howe,  administrator,  as  trustee. 
And  the  assignment  as  security  for  credits 
thereafter  given  was  subject  to  the  attach- 
ment, and  might  be  extinguished  by  a  pay- 
ment of  the  claim  secured. 

It  is  shown  by  the  claimant's  testimony  that 
on  the  day  he  received  notice  of  the  plaintiff's 
attachment  there  was  due  him  from  the  prin- 
cipal debtor  under  the  assignment  the  sum  of 
$169.75,  an  Increase  by  advancements  of 
il4.30  above  the  amount  due  at  the  date  of 
the  assignment,  which  was  $155.45;  tliat  sub- 
sequently, by  credits  In  excess  of  debits,  the 
assignor  bad,  on  fhe  6th  day  of  November, 
1901,  overpaid  the  debt  which  was  secured 
by  assignment.     The   plaintiff's   attachment 


thereupon  had  precedence  over  subsequent  ad- 
vancements of  the  assignee,  and  defeated  bis 
claim  to  the  fund. 

Exceptions  should  be  sustained.  Oiarlea  A. 
Howe,  as  administrator,  should  be  charged  as 
trustee  for  $104.97,  less  his  costs.  Charles  W. 
Pierce  should  be  discharged  as  trustee,  with 
costs,  and  Judgment  for  costs  should  be  ren- 
dered against  blm  as  claimant  of  the  fund 
in  the  trustee's  hands. 

So  ordered. 


BUBGBSS,  Judge,  t.  TOUNO  et  aL 

(Supreme  Judicial  Court  of  Maine.    April   4, 
1903.) 

BXKCUTORS    AND    ADMINISTRATORS— UABIU- 
TIES  OF  ESTATE— PRIORITIES  AND  PAY- 
MENT—LIABILITIES  ON    BONDS. 

1.  By  Bev.  St  c.  66,  8  2,  when,  by  proper 
proceedings  in  probate  court  it  is  demonstrated 
that  the  estate  is  not  sufficient  to  pay  more 
thau  the  expenses  of  the  funeral  and  adminis- 
tration and  tlie  first  four  classes  of  debts  nam- 
ed la  section  1  of  the  same  chapter,  that  fact 
whenever  ascertained,  may  be  pleaded  and 
shown  in  defense  to  a  suit  on  the  administra- 
tor's bond. 

2.  In  a  suit  upon  such  bond,  any  defenses 
are  open  to  the  sureties  which  they  have  a 
right  to  make,  whatever  the  liability  of  the 
administrator  alone  may  be.  And  while  a  judg- 
ment against  aa  admiuistrator  is  for  the  most 
purposes  conclusive  upon  hia  sureties,  if  it  be 
upon  the  merits,  yet  they  are  not  in  all  cases 
concluded. 

3.  When  an  estate  is  not  sufficient  to  pay 
more  than  the  funeral  expenses  and  expenses 
of  administration  and  the  iirst  four  classes  uf 
debts  named  in  Bev.  St  c.  66,  {  1,  the  admin- 
istrator is  exonerated  from  payment  of  any 
claim  of  the  fifth  class,  without  representation 
of  insolvency. 

4.  Held.,  that  the  nonliability  of  the  sureties 
was  judicially  ascertained  when  the  adminis- 
trator's account  was  subsequently  %ttled,  show- 
ing that  the  estate  was  exhausted  by  the  ex- 
penses aud  the  first  four  classes  named  in  Bev. 
St  c.  66,  §  1. 

5.  An  administrator  was  appointed,  who  gave 
bond  and  filed  an  inventory.  After  notice  and 
demand,  a  creditor  brought  suit  against  the 
administrator,  in  which,  no  pleadings  having 
been  filed,  the  plaintiff  recovered  judgment 
agaiust  the  defendant  as  administrator.  Ex- 
ecution was  issued  upon  the  judgment  and 
placed  in  the  hands  of  an  officer,  who  made  de- 
maud  for  payment  on  the  administrator,  or  to 
show  personal  estate  of  the  deceased  where- 
with to  satisfy  the  execution;  but  the  admin- 
istrator refused  to  do  either,  aud  the  execution 
was  returned  wholly  unsatisfied.  Thereupoa. 
the  plaintiff  brought  an  action  of  debt  on  the 
administrator's  bond  in  the  name  of  the  jud^e 
of  probate.  In  the  meantime  the  administra- 
tor had  done  nothing  towards  settling  the  estate 
but  file  the  inventory. 

To  this  action  on  the  bond  the  adminis- 
trator and  his  sureties  filed  the  plea  of  general 
issue,  aud  a  brief  statement  that  the  estate, 
upon  settlement  in  probate  subsequently,  was 
not  more  than  was  sufficient  to  pay  the  ex- 
penses and  claims  of  the  first  four  classes  men- 
tioned In  Bev.  St  c.  66,  S  1,  and  that  said 
adminlsti-ator  has  not.  and  had  not  at  the  date 
of  the  purchase  of  the  plaintiff's  writ  in  his 
hands  auy  estate  whatsoever  of  the  intestate 
over  and  above  the  allowance  to  the  said 
widow,  and  the  expenses  of  administration  and 
of  the  last  sickness  of  the  intestate.  The  de- 
fendants offered  to  prove  the  defense  set  up 
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ill  tfaa  brief  •tatement,  bat  the  plaintiff  object- 
ed to  it  as  incompetent  and  fumisliiug  no  de- 
fense. 

Held,  that  the  evidence  offered  was  admis- 
sible, and  will  craastitnte  a  defense  to  th«  plain- 
tiff's  action. 

(Official.) 

Report  trota  Supreme  Judicial  Court, 
Penobscot  County. 

Action  by  James  H.  Burgess,  Judge  of  pro- 
iMte,  against  D.  Benson  Toung  and  ottiers. 
Case  reported.  Case  to  stand  for  trial  upon 
tbe  evidence  offered  by  defendt"  ts. 

.  Debt  on  an  administrator's  bond  in  the 
name  of  the  judge  of  probate,  under  Rev. 
St  c.  72,  a  10,  13,  to  recover  a  Judgment 
obtained  against  his  estate  after  letters  of 
administration  were  Issued.  Plea,  general 
issue,  and  brief  statement  that  no  estate  re- 
mained In  the  administrator's  handa  after 
having  paid  the  expenses  of  the  intestate's 
last  sickness,  expense  of  administration,  and 
allowance  to  the  widow,  as  appears  by  his 
account  settled  in  the  probate  court  since 
this  action  was  brought.  Tbe  estate  was 
not  represented  insolvent,  and  the  plaintiff 
contended  that  tbe  administrator's  liability 
was  absolute. 

The  facts  are  fully  stated  In  the  opinion. 

Argued  before  WI  SWELL,  C.  J.,  and 
WHITEilOUSB,  STHOUT,  SAVAOB.  POW- 
ERS, and  SPEAR,  JJ. 

D.  D.  Stewart,  for  plaintiff.  F.  J.  Martin, 
H.  M.  Cook,  and  L.  G.  Stearns,  for  defend- 
ants. 

SPEAR,  J.  This  case  comes  up  on  report 
upon  the  following  facts:  D.  Benson  Young 
was  appointed  administrator  on  the  estate 
of  his  father,  Charles  L.  Tonng,  late  of  New- 
port deceased,  and  gave  the  bond  in  suit  on 
tbe  23d  day  of  February,  1807,  and  filed  an 
Inventory  on  the  81st  day  of  May,  1898, 
which  disclosed  personal  estate  to  tbe  value 
of  $200.  After  notice  and  demand  of  pay- 
ment of  which  the  defendant  took  no  no- 
tice, the  creditor  of  said  Charles  L.  Young, 
on  the  11th  day  of  February,  1899.  brought 
suit  against  the  administrator,  D.  Benson 
Young,  In  Somerset  county,  at  the  March 
term  of  conrt  1890,  to  which  the  defendant 
duly  answered. 

At  the  following  September  term  of  court, 
on  the  18th  day  of  October,  1899,  the  plain- 
tiff recovered  Judgment  against  the  defend- 
ant as  administrator,  and  on  said  day  court 
finally  adjourned,  no  representation  of  the 
insolvency  of  said  estate,  or  of  the  want 
of  funds  or  property,  or  suggestion  that  the 
estate  fell  within  tbe  provisions  of  section 
1  of  chapter  66  of  the  Revised  Statutes,  hav- 
ing been  made  by  said  administrator  upon 
tbe  docket  of  said  conrt  during  the  penden- 
cy of  said  actlMi. 

Bxecntion  was  issued,  and  placed  in  the 
bands  of  a  duly  qualified  officer,  who  made 
demand  at  payment  on  the  administrator,  or 


to  show  personal  estate  of  the  deceased 
wherewith  to  satisfy  said  execution,  but  the 
administrator  refused  to  do  either,  and  said 
execution  was  returned  wholly  unsatisfled. 
Thereupon  the  plaintiff  brought  an  action  of 
debt  on  the  administrator's  bond  in  the 
name  of  the  Judge  of  probate  for  Penobscot 
county,  returnable  to  the  January  term, 
1901,  of  the  supreme  Judicial  court  for  Pen- 
obscot county.  In  the  meantime  tbe  admin- 
istrator had  done  nothing  toward  settling 
said  estate  but  file  tbe  inventory. 

To  this  action  of  the  plaintiff  on  the  bond, 
the  defendants  filed  the  plea  of  general  issue 
and  a  brief  statement,  upon  which  they  rely 
for  defense,  setting  forth  the  following  facts: 
That  on  the  30th  day  of  January,  1900,  tbe 
administrator  presented  his  account,  wliich 
was,  on  the  13th  day  of  June  following,  al- 
lowed, and  left  a  balance  in  his  hands  of 
¥14a76;  that  on  the  28th  day  of  February, 
1900,  the  Judge  of  probate,  after  petition,  due 
notice,  and  hearing,  made  an  allowance  of 
said  balance  of  $140.75  to  Abba  M.  Young, 
widow  of  said  intestate;  and  that  all  of  the 
estate  of  said  intestate  was  not  more  than 
was  sufficient  to  pay  expenses  and  claims  of 
the  first  four  classes  mentioned  in  section  1 
of  chapter  66  of  the  Revised  Statutes;  and 
that  said  administrator  has  not,  and  had  not 
at  tbe  date  of  the  purchase  of  the  plaintiff's 
writ,  in  his  liands,  any  estate  whatsoever  of 
the  intestate,  over  and  above  tbe  allowance 
to  said  widow  and  the  payment  of  the  ex- 
penses of  administration  and  of  the  last 
sickness  of  the  intestate. 

The  report  presents  the  exact  question  to 
be  determined  as  follows:  Without  a  rul- 
ing of  the  court  upon  this  motion,  the  de- 
fendants offered  to  prove  tbe  proceedings 
set  out  in  the  brief  statement  by  the  records 
of  the  probate  court  The  plaintiff  objected 
in  limine  to  any  and  all  such  evidence  as 
Incompetent  and  furnishing  no  defense.  By 
consent  of  parties  the  case  is  reported  to 
the  law  court.  If,  against  the  objections  of 
the  plaintiff,  the  evidence  offered  by  tbe 
defendants  is  admissible,  and  will  constitute 
a  defense  in  whole  or  in  part,  the  action  is 
to  stand  for  trial;  otherwise,  Judgment  is  to 
be  entered  for  the  plaintiff. 

We  think  tbe  evidence  offered  by  tbe  de- 
fendants should  be  admitted.  The  plaintiff's 
position  is  Inequitable.  If  sustained,  it  will 
enable  him  to  make  tbe  sureties  on  tbe  ad- 
ministrator's bond  bis  debtors  in  tbe  sum  of 
over  $300  upon  a  claim  admitted  to  be  of  no 
value  against  tbe  estate. 

Section  1,  c.  66,  of  tbe  Revised  Statutes, 
provides  that  "an  Insolvent  estate,  after  pay- 
ment of  expenses  of  the  funeral,  and  of  ad- 
ministration, shall  be  appropriated: 

"(1)  To  tbe  allowance  made  to  the  widow 
or  widower,  and  children. 

"(2)  To  the  expenses  of  the  last  sickness. 

"(3)  To  debts  entitled  to  a  preference  un- 
der tbe  laws  of  the  United  States. 
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"(4)  To  public  rates  and  taxes,  and  money 
due  the  state. 

"(5)  To  all  other  debts. 

"A  creditor  of  one  class  Is  not  to  be  paid, 
until  creditors  of  prec!eding  classes,  of  which 
the  administrator  had  notice,  are  fully  paid." 

Section  2  prorldes:  "When  an  estate  Is 
not  sufficient  to  pay  more  than  such  ex- 
penses, and  claims  of  the  first  four  classes, 
the  administrator  Is  exonerated  from  pay- 
ment of  any  claim  of  the  fifth  class,  without 
making  a  representation  of  insolvency." 

The  case  at  bar  comes  clearly  within  this 
section.  The  brief  statement— for  the  pur- 
poses of  this  case  admitted  to  be  true— shows 
that  the  estate  was  not  sufllcient  to  pay  more 
than  the  expenses  of  funeral  and  adminis- 
tration and  the  first  four  classes  enumerated 
In  section  1;  In  fact,  it  was  all  consumed  In 
the  payment  of  the  expenses  and  the  first 
class;  hence  the  administrator  was  exonerat- 
ed from  payment  of  the  plaintiff's  claim, 
which  came  within  the  fifth  class,  without 
representation  of  insolvency. 

The  statute  is  entirely  silent  as  to  the  time 
when  the  administrator  shall  ascertain  the 
condition  of  the  estate  of  his  intestate,  or 
when  be  shall  settle  his  final  account,  in  or- 
der to  exonerate  himself  from  paying  the 
debts  of  tbe  fifth  class.  The  language  Is 
"when  an  estate  is  not  snfflcient,"  etc.  That 
is,  at  whatever  time  in  the  settlement  of  the 
estate  It  is  discovered  that  the  estate  "is  not 
sufficient,"  then  the  administrator  is  exon- 
erated, in  the  absence  of  any  statute  to  the 
contrary,  the  discovery  of  the  insufficiency 
of  tbe  estate  would  be  seasonable  tf  the  set- 
tlement of  the  final  account,  showing  the 
facts  necessary  to  exonerate,  was  entered 
upon  the  records  of  the  probate  court  In  time 
to  enable  such  records  to  be  pleaded  in  de- 
fense to  the  action  on  the  bond. 

The  sureties  became  liable  for  the  faithful 
administration  of  all  the  assets  of  the  estate 
that  might  come  into  the  administrator's 
hands.  They  assumed  liability  for  any  neg- 
ligence on  his  part  in  properly  protecting  and 
distributing  such  estate.  The  report  shows 
that  the  administrator  did  distribute  the 
whole  estate  according  to  the  order  of  court, 
and  duly  settled  bis  final  account,  and  that 
the  assets  of  the  estate  were  all  consumed 
In  paying  tbe  expenses  and  the  widow's  al- 
lowance—a claim  of  the'  first  class.  These 
facts  clearly  brought  the  procedure  in  the 
settlement  of  tbe  estate  under  section  2  of 
chapter  66.  But  section  2,  under  these  cir- 
cumstances, expressly  relieved  the  defend- 
ants from  any  liability  for  the  payment  of 
claims  of  the  fifth  class  without  representa- 
tion of  insolvency. 

But  the  plaintiff  says  that  the  administra- 
tor should  have  rendered  the  estate  Insol- 
vent, and  having  neglected  to  do  so,  and 
thereby  prevented  the  Issue  of  a  judgment 
against  him,  he  is  not  now  permitted  to  come 
into  court  and  make  the  defense  he  could, 
even  If  bis  statement  is  true,  and  should. 


have  made  against  the  recovery  of  the  plain- 
tiff's Judgment;  that  by  permitting  tbe  plain- 
tiff to  take  Judgment  the  defendant  admitted 
that  he  had  funds  of  bis  intestate  in  his 
hands  sufficient  to  pay  the  plaintiffs  jndg- 
ment,  and  that,  such  fimds  being  admitted, 
upon  the  refusal  of  the  administrator  to  pay 
the  Judgment  or  point  out  personal  property 
with  which  to  do  so,  the  sureties  on  tbe  ad- 
ministrator's bond  were  thus  made  liable. 
Our  discussion  of  this  brancb  of  the  case 
will  proceed  upon  the  ground  that  the  estate 
should  have  been  rendered  insolvent,  but  by 
the  neglect  of  the  administrator  was  not. 
The  plalntifTs  theory  Is  that  his  Judgment 
against  the  administrator  Is  conclusive  upon 
both  the  principal  and  sureties,  and  not  open 
to  the  defense  of  nulla  bona  or  plene  admln- 
Istravit.  But  it  is  well  established,  both  in 
this  state  and  In  Massachusetts,  that  a  Judg- 
ment against  the  goods  and  estate  In  the 
hands  of  an  administrator  Is  not  conclusive 
as  to  all  defenses  against  the  sureties. 

In  Bourne  v.  Todd,  63  Me.  434,  a  case  like 
the  one  at  bar,  our  court  held  that  the  ex- 
tinguishment of  tbe  administratrix's  author- 
ity at  the  time  the  suit  was  brought  against 
her  was  available  as  a  defense  by  the  sure- 
ties to  an  action  on  her  bond.  The  court 
(page  434)  say:  "For  if,  to  tbe  plea  of  gen- 
eral performance,  the  plaintiff  had  replied, 
substantially,  the  recovery  of  the  Judgment, 
demand,  refusal,  and  return  of  nulla  bona,  and 
the  defendants  had  rejoined  an  extingolsb- 
ment  of  the  administratrix'^  authority.,  we 
think  tbe  rejoinder  would  constitute  a  good 
answer  to  tbe  replication  so  for  as  tbe  sure- 
ties are  concerned,  and  the  evidence  ottered 
admissible,  and  would  sustain  it." 

In  Massachusetts,  before  separation,  it  was 
held  that  the  sureties  on  an  administrator's 
bond  were  entitled  to  plead  the  statute  of 
limitations  to  an  action  against  them  on  tbe 
bond.  Dawes  v.  Shed,  15  Mass.  6,  8  Am. 
Dec.  80.  This  decision  has  never  been  ques- 
tioned by  tbe  court  who  made  it,  but  has 
been  cited  with  special  approbation  in  Heard 
▼.  Lodge,  20  Pick.  63.  32  Am.  Dec.  197.  and 
In  Wells  v.  Child,  12  Allen,  336. 

Dawes  y.  Shed,  15  Mass.  6,  8  Am.  Dec.  80, 
was  exactly  like  the  case  at  bar  so  far  as  tbe 
plaintiff's  claim  was  concerned.  Tbe  court 
(page  9)  say:  "Tbe  administrator,  however, 
in  the  present  case,  suffered  a  Judgment  to 
go  against  him,  not  having  pleaded  tbe  stat- 
ute; and  in  a  «ult  to  which  his  sureties  or 
their  representatives  were  not  parties,  so 
that  they  had  no  opportunity  to  defend  them- 
selves under  the  statute.  We  are  clearly  of 
opinion  that,  under  these  circumstances,  tbe 
executors  of  the  stirety  have  a  right  in  the 
present  action  to  plead  the  same  matter  In 
their  defense;  not  being  barred  by  a  Judg- 
ment, suffered  colluslvely  or  negligently  by 
tbe  administrator,  from  a  protection  which 
tbe  law  Intended  for  their  benefit  If  It  wer« 
otherwise,  they  would  be  precluded,  by  a 
Judgment  passed  Inter  alios,  and  which  they 
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bad  QO  means  of  preventliig,  team  asserting 
a  i»riyllege  wUch  was  manifestly  intended  to 
be  secnred  to  them  by  the  statutes." 

So,  In  the  case  at  bar,  the  sureties  had  no 
opportunity  to  defend  .themselves  against  the 
claim  of  the  plaintiff,  which  culminated  in  his 
Judgment  against  the  goods  and  estate  of  the 
deceased  in  the  hands  of  the  administrator. 
If  they  are  now  prevented  from  making  the 
defense  set  up  in  their  brief  statement,  they 
will  also  be  precluded  by  a  judgment  passed 
inter  alios,  and  which  they  bad  no  means  of 
preventing.  There  seems  to  be  no  more  reason 
for  permitting  the  right  of  the  sureties  to 
plead  extinguishment  of  authorUy,  or  statute 
of  limitations,  than  for  asserting  theh:  right 
to  plead  any  other  defense.  It  is  the  neglect 
on  the  part  of  the  administrator  to  make  the 
defense  that  is  injiurious.  And  neglect  to 
make  the  defense  of  nulla  bona  is  Just  as  In- 
jurious as  neglect  to  make  the  defense  of  the 
statute  of  limitations  or  extinguishment  of 
authority.  The  one  defense  leaves  both  par- 
ties in  just  the  same  situation  as  the  other. 
The  plaintiff  is  no  worse  off  with  the  defense 
of  nulla  bona  than  with  that  of  the  statute 
of  limitations,  and  the  defendant  no  better 
off.  The  kind  of  defense  is  lounaterlal.  It 
i»  the  opportunity  to  make  it  which  is  im- 
portant, and  there  seems  to  be  no  good  reason 
why  the  opportunity  should  not  extend  to  the 
neglect  of  the  administrator  to  make  any  kind 
of  defense  which  could  legally  have  been 
made.  We  think  that  the  principle  underly- 
ing the  decision  of  the  last  two  cases  would 
admit  the  defendants'  evidence. 

There  is  another  line  of  cases  which,  by 
analogy,  are  directly  in  point  Chapter  87, 
Rev.  St.  S  3,  provides  that,  when  an  officer 
makes  a  return  of  nulla  bona  on  an  execu- 
tion against  an  estate,  a  writ  of  scire  facias 
suggesting  waste  may  be  issued  against  the 
executor  or  administrator.  There  Is  no  good 
reason  why  scire  facias  on  a  Judgment  does 
not  rest  upon  the  same  ground  as  an  action 
upon  a  bond,  on  the  same  Judgment.  The 
Massachusetts  statute  relating  to  schre  facias 
Is  similar  to  ours,  hence  the  Massachusetts 
decisions  relating  to  this  subject  are  In  point. 
But  It  has  been  held  by  a  long  and  well-con- 
sidered line  of  decisions  that  the  defense  of 
nulla  bona  or  plene  administravlt  may  be  In- 
terposed to  an  action  of  scire  facias. 

In  Fuller  v.  Connelly,  142  Mass.  230,  7  N. 
ESl  863,  after  citing  the  provision  of  the  stat- 
ute relating  to  scire  facias,  the  court  say: 

"This  provision.  In  substance,  has  been  in 
force  since  the  statute  of  1783,  c.  32,  was  en- 
acted. The  policy  has  always  been  to  make 
an  executor  or  administrator  liable  de  bonis 
propriis  to  a  judgment  creditor  only  on  the 
ground  of  waste.  It  may  be  that  the  burden 
Is  pnt  npon  the  executor  of  proving  that  there 
luis  been  no  waste;  but,  If  he  can  show  this. 
It  is  the  dear  implication  of  the  statute  that 
be  shall  not  be  liable  on  scire  facias.  If,  then, 
be  can  show  that,  since  the  Judgment  was 
rendered,  there  had  been  an  adjudication  of 
54A.— S8 


insolvency,,  or  the  settlement  of  the  account 
showing  that  all  the  assets  have  l)een  exhaust- 
ed lii  paying  preferred  charges  and  claims, 
he  shows  that  there  has  been  no  waste,  and, 
therefore,  that  he  Is  not  liable  for  the  judg- 
ment. It  was  held  in  the  early  and  well-con- 
sldered  case  of  Coleman  v.  Hall,  12  Mass. 
570,  that,  in  scire  facias  on  a  Judgment  recov- 
ered against  an  administrator,  It. was  a  de- 
fense to  show  that,  after  the  judgment,  a 
representation  and  adjudication  of  the  Insolv- 
ency of  the  estate  was  made. 

"This  was  approved  in  Shillaber  v.  Wyman, 
15  Mass.  322,  and  extended  to  a  case  where 
the  estate  was  represented  Insolvent  after  the 
scire  facias  was  brought.  It  was  also  ap- 
proved in  Walker  v.  Hill,  17  Mass.  380. 

"The  otiier  remedy  of  a  judgnient  creditor 
is  by  a  suit  upon  the  bond  under  the  Fub.  St. 
c.  143.  This  statute  merely  gives  the  Judg- 
ment creditor  the  right  to  put  the  bond  In 
suit  for  his  own  benefit,  but  does  not  define 
his  rights,  or  the  liability  of  the  executors  or 
his  sureties.  It  cannot  reasonably  be  con- 
tended that  the  liability  of  the  executor  or  his 
sureties  is  greater  in  a  suit  upon  the  bond 
than  It  is  In  scire  facias  upon  the  judgment, 
and  therefore  the  cases  we  have  referred  to 
are  applicable  to  the  case  at  bar,  and  show 
tliat  the  defense  Is  maintained." 

In  Hayes  v.  Seaver,  7  Me.  239,  the  court 
says: 

"As  a  general  proposition,  perhaps  it  may 
be  admitted  that  If  the  executor  neglected  to 
plead  nulla  bona  or  plene  administravlt,  but 
suffer  judgment  to  be  rendered  against  bim. 
he  shall  be  bound  by  the  judgment,  and  shall 
not  afterward  be  permitted,  in  avoidance  of 
such  Judgment,  to  deny  assets,  although  he 
might  have  done  It  under  the  proper  plea. 
But  to  this  general  proposition  there  are  ex- 
ceptions, as  in  the  case  of  insolvent  estates, 
where  the  insolvency  is  established  subsequent 
to  the  rendition  of  the  judgment  against  the 
goods  and  estate  of  the  deceased  in  the  hands 
of  the  administrator;  on  scire  facias,  suggest- 
ing waste,  and  pray  for  execution  against  the 
administrator  de  bonis  propriis,  the  insolvency 
may  be  shown  In  bar  to  the  execution,  not- 
withstanding judgment  Coleman  v.  Hall,  12 
Mass.  570. 

"In  this  case,  it  may  be  true,  as  contended, 
that  the  executors  themselves,  having  been 
defaulted  in  the  original  suit,  would  not  now 
be  permitted  to  deny  assets.  But  we  do  not 
admit  that  a  Judgment  thus  rendered  against 
the  principal  Is  equally  binding  upon  the 
surety,  even  If  It  had  been  rendered  either 
originally  or  on  scire  facias  de  bonis  pro- 
priis." 

With  reference  to  the  liability  of  the  sure- 
ty the  court  further  says:  "He  was  not  a 
party  to  any  of  the  previous  proceedings,  and 
consequently  had  no  opportunity  to  show  it 
[his  defense].  He  is  now,  for  the  first  time, 
a  party  in  court,  and  claiming  the  right  to 
prove  that  the  plaintiff  in  Interest  has  suffer- 
ed nothing  by  any  neglect  of  the  executors; 


Digitized  by 


Google 


914 


54  ATLANTIC  RBPORTBB. 


(Me^ 


that  she  has  received  from  the  estate  evea 
more  than  she  was  by  law  entitled  to.  It 
must  be  a  severe  principle  that  would  pre- 
clude him  from  the  opportunity  of  doing  so. 
It  is  clear  that  the  executors  suffered  a  Judg- 
ment to  be  rendered  against  them  which  they 
might  have  successfully  resisted,  and,  inas- 
much as  the  defendant,  their  surety,  was  not 
a  party,  he  ought  not  to  be  barred  by  that 
Judgment  thus  negligently  or  collusively  suf- 
fered by  his  principals,  even  were  it  de  bonis 
proprlls,  but  may  now  be  permitted  to  avail 
himself  of  the  same  matter  in  his  defense 
which  they  might  have  urged  against  the 
original  suit  or  the  scire  facias.  Foxcroft  v. 
Nevens,  4  Oreenl.  72;  Dawes  t.  Shed,  15 
Mass.  6,  8  Am.  Dec.  80;  Qookin  ▼.  Sanborn, 
3  N.  H.  491;    Tarbell  v.  Whiting,  6  N.  H. 

es." 

It  is  worthy  of  notice  In  this  connection 
that  Dawes  v.  Shed,  supra,  an  action  upon  a 
bond,  is  favorably  cited  by  our  own  court  in 
Hayes  ▼.  Beaver,  supra,  an  action  of  scire 
facias.  In  support  of  the  same  defense  as  was 
sustained  in  the  action  on  the  bond,  thereby 
admitting  that  the  same  defense  may  be 
pleaded  to  either  forin  of  action. 

We  think  that  the  principle  is  well  estab- 
lished that  the  sureties  upon  an  adminis- 
trator's bond  can,  to  an  action  like  the  one 
at  bar,  plead  nulla  bona  or  plene  adminls- 
travlt  This  principle  is  derived  not  only 
from  analogous  cases  but  by  at  least  one  case 
directly  in  point  sustaining  the  defendant's 
contention,  not  only  as  to  the  liability  of  the 
sureties,  but  the  principal  as  well.  Fuller  T. 
Onnelly,  142  Mass.  227,  7  N.  E.  853. 

On  the  other  hand,  we  have  not  been  able 
to  find  a  case  In  our  state  that  sustains  the 
contention  of  the  plaintlir.  Sturgls  v.  Reed, 
2  Oreenl.  109,  relied  on  by  the  plaintiff  as  on 
all  fours  with  the  case  at  bar,  was  a  writ 
of  scire  facias  upon  a  judgment  against  the 
estate  of  the  Intestate  In  the  hands  of  the  ad- 
ministrator. The  question  Involved  in  the 
case  was  one  of  pleading,  and  was  whether 
an  execution,  having  been  set  aside  by  order 
of  the  court,  was  regularly  Issued.  To  the 
writ  of  scire  facias  the  defendant  pleaded  In 
bar  the  order  of  court  setting  aside  tb6  ex- 
ecution, and  the  court  says  (page  112)  "the 
order  of  court  is  the  only  material  fact  stated 
In  the  plea."  Also,  "the  record  discloses 
nothing  which  shows  that  the  execution  on 
which  the  return  was  made  had  issued  Ir- 
regularly or  improperly.  It  is  true  it  aj)- 
pears  that  the  estate  of  the  intestate  was 
represented  Insolvent  before  the  defendant 
assumed  the  defense,  and  that  It  actually  Is 
insolvent;  still,  as  there  was  no  averment 
In  the  defendant's  plea  in  the  former  actions 
that  the  estate  was  under  a  representation 
of  insolvency,  nor  any  motion  made  and  en- 
tered on  the  docket,  after  judgment  was  ren- 
dered, for  a  stay  of  execution  on  account  of 
such  Insolvency,  the  clerk  was  authorized, 
and  It  was  his  duty,  to  Issue  execution  In  tbe 
manner  before  stated." 


Therefore  the  point  decided  In  this  case 
was  that  the  order  of  court  revoking  the  ex- 
ecution, which  had  been  ret^ularly  issued, 
could  not  be  pleaded  in  bar  to  a  writ  of  scire 
facias  on  the  judgment.  What  other  plea  or 
brief  statement  the  court  would  have  ad- 
mitted In  defense  in  this  case,  had  It  been 
offered,  does  not  appear;  hence  tbe  above 
case  should  be  regarded  as  a  precedent  only 
upon  the  point  decided.  But  it  is  thoroughly 
established  by  the  cases  already  dted  that  in 
scire  facias,  "It  was  a  defense  to  show  that 
after  Judgment  a  representation  and  adjudi- 
cation of  tbe  Insolvency  of  the  estate  was 
made."  Fuller  y.  Connelly,  142  Mass.  230, 
7  N.  E.  863;  Coleman  v.  Hall.  12  Mass.  570; 
SblUaber  t.  Wyman,  16  Mass.  322;  Walkw 
v.  Hill,  17  Mass.  880. 

Thurlongh  t.  Kendall,  62  Me.  166,  Is  also 
cited  as  in  direct  support  <^  the  plaintiff's 
contention,  but  Chief  Justice  Peters  express- 
ly says:  "But  we  are  not  required  to  decide 
whether  the  judgment  exhibited  here  would 
operate  as  an  estoppel  or  not" 

Chief  Justice  Morton,  in  Fuller  v.  Connel- 
ly, 142  Masii.  227,  7  N.  B.  853,  in  a  weU-con- 
sldered  opinion  sustaining  the  contention  of 
tbe  defendant  in  the  case  at  bar,  says: 
"The  case  of  Newcomb  ▼.  Gosa,  1  Mete 
(Mass.)  333,  is  opposed  to  thla  view.  It  was 
there  held  that  representation  of  Insolvency, 
made  after  the  suit  upon  the  bond  was  com- 
menced, was  not  a  defense,  and  that  the  ad- 
ministrator and  his  sureties  were  personally 
liable  for  the  full  amount  of  the  judgment 
without  regard  to  the  question  whether  there 
was  In  fact  any  waste.  It  is  noticeable  that 
the  cases  which  we  have  cited  were  not  re- 
ferred to  by  the  court  or  the  counsel  in  tbe 
case  of  Newcomb  v.  Ooss,  but  It  Is  irreeon- 
cllable  with  those  earlier  decisions,  which 
seem  to  us  to  be  founded  upon  better  rea- 
sons." This  case,  overruling  Newcomb  v. 
Gobs,  fully  sustains  the  contentl(m  of  the 
defendants. 

While  we  think  tbe  case  at  bar  comes 
within  section  2,  c.  66,  Rev.  St.,  and  that  the 
administrator  was  not  required  to  render  the 
estate  insolvent  at  any  stage  of  the  pro- 
ceedings, and  that,  without  doing  so,  be  is 
entitled  to  offer  evidence  under  his  brief 
statement,  yet-  as  the  greater  includes  the 
less,  it  became  necessary.  In  order  to  apply 
legal  principles  to'  tbe  case,  to  proceed  far- 
ther, and  discuss  the  legal  propositions  that 
would  apply  had  it  been  the  administrator's 
duty  to  represent  the  estate  Insolvent  with 
which  duty  he  had  failed  to  comply.  And 
the  doctrine  seems  well  established  that  in 
the  latter  case,  the  sureties  would  be  entitied 
to  make  the  defense  of  nulla  bona  or  plena 
admlnistravit 

In  SIglar  v.  Haywood,  8  Wheat.  67B,  5  L. 
Bd.  713,  the  administrators  were  permitted 
to  make  a  defense  to  an  action  of  debt  on  a 
judgment  under  the  plea  of  nil  debet  and 
plene  admlnistravit 

This  case  was  decided  in  182S,  and  Chltf 
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Jiutlce  Marshall  delivered  tbe  opinion  of  the 
court.  In  which  he  said:  "It  U  now  well 
settled,  an4  the  case  dted  from  Oranch  In 
the  argument  Is  founded  on  the  principle, 
that.  If  an  administrator  falls  to  sustain  his 
plea  of  fully  administered,  be  is  not  on  that 
account  llahle  to  a  Judgment  beyond  tbe  as- 
aeta  to  be  administered.  The  plea  is  not 
necessarily  false  within  bis  own  knowledge. 
He  may  have  failed  to  adduce  proof  of  pay> 
ments  actually  made.  It  is  not  required  that 
tbe  plea  should  state  with  precision  the  as- 
sets remaining  unadmlnistered,  and  an  ex- 
ecutor or  administrator  would  always  Incur 
great  hazard  if  he  were  required  to  state 
and  prove  the  precise  sum  remaining  in  his 
hands,  under  the  penalty  of  being  disposed 
to  a  Judgment  for  tbe  whole  amount  claim- 
ed, whatever  it  might  be.  To  state  a  full  ad- 
ministration without  proving  It  would  be 
useless.  The  rule  and  usage,  therefore,  la 
that.  If  the  plea  of  fully  administered  be 
found  against  the  defendant,  the  verdict 
ought  to  find  tbe  amount  of  assets  unadmln- 
istered, and  the  defendant  Is  liable  for  that 
sum  only.  The  instruction  of  tbe  court  on 
this  point  Is  erroneous,  and, consequently,  tbe 
verdict  and  judgment  founded  on  It  must 
be  set  aside  and  reversed." 

We  think  this  view  of  the  law  is  tbe  Just 
one.  If  the  brief  statement  In  the  case  is 
true,  the  plalntlir  could  not  have  collected 
any  part  of  bis  claim  from  tbe  estate.  And, 
Inasmuch  as  be  can  take  out  execution 
against  the  administrator  personally  for  his 
costs,  he  would  lose  nothing.  As  stipulated 
in  the  report. 

Case  to  stand  for  trial. 


TOBK  V.  CLEAVES  et  aL 

(Supreme  Judicial   Court  of  Maine.    April   9, 

1003.) 

NEOUOENCE— FniBS-FAILURE   OF  DUB  CARE 
—NATURE  OF  LIABILITY. 

1.  In  an  action  ou  tbe  case  to  recover  dam- 
ages for  negligence  in  burning  the  plaintiff's 
com  factory,  the  verdict  was  for  the  defend- 
ants, and  two  important  questions  of  fact  were 
presented:  First,  whether  the  fire  tbnt  burned 
the  plaintiff's  building  was  com  m  union  ted  by 
sparks  and  brands  from  the  defendants'  saw- 
aaill;  and,  second,  if  it  was,  were  tbe  defend- 
ants negligent  in  permitting  the  sparks  to  es- 
cape? 

Held,  that  by  the  process  of  elimination  the 
evidence  all  points  to  but  one  couclasion — that 
the  spark  or  cinder  which  set  fire  to  the  plain- 
tiff's factory  was  communicated  from  the  de- 
fendants' mill. 

2.  As  to  the  second  proposition,  the  evidence 
shows  that  the  defendants'  boiler,  flaes,  and 
smokestack  were  so  constructed  that  they  were 
-well  calculated,  and  liable.  In  a  strong  wind, 
to  carry  sparks  and  cinders  for  a  considerable 
distance  through  the  air,  and  that  a  pernon  of 
ordinary  care  and  prudence,  under  all  the  cir- 
comstanoea  of  this  case,  should  have  anticipat- 
ed such  a  result. 

(Official.) 

On  motion  from  Supreme  Judicial  Court, 
Cumberland  County. 


Action  by  Asa  F.  York  against  Augustus 
H.  Cleaves  and  another.  Verdict  for  defend- 
ants.    Motion  for  a  new  trial  granted. 

Action  on  the  case  to  recover  damages  for 
the  destruction  of  the  plaintiff's  com  factory 
in  the  town  of  Yarmouth  by  defendants'  al- 
leged negligence  In  the  maintenance  and  op- 
eration of  a  sawmill,  from  which  it  is  claim- 
ed the  sparks  escaped  and  caused  the  fire. 
A  verdict  was  returned  for  tbe  defendants, 
and  plaintiff  moved  for  a  new  trial. 

Argued  before  SAVAGE,  STROUT,  POW- 
ERS, PEABODT,  and  SPEAR,  JJ. 

L  0.  Cornish,  N.  L.  Bnssett,  O.  B.  Bird, 
and  W.  M.  Bradley,  for  plaintiff.  E  Foster 
and  O.  H.  Hersey,  for  defendants. 

SPEAR,  J.  This  is  an  action  on  the  case 
to  recover  damages  for  negligence  in  burning 
the  plaintiff's  corn  factory.  The  verdict  was 
for  the  defendants.  The  case  comes  up  (m 
motion  and  exceptions. 

Asa  F.  York,  tbe  plaintiff,  was  the  owner 
of  a  com  factory  and  appurtenances  connect- 
ed therewith  In  YarmoutbvUle,  in  the  county 
of  Cumberland. 

The  defendants  owned  and  occupied  a  saw- 
mill operated  by  a  boiler  and  steam  engine. 
Tbe  plaintiff  alleges  that  tbe  smokestack 
connected  with  tbe  boiler  was  Improperly 
constructed,  defective,  and  out  of  repair;  that 
on  tbe  13th  day  of  April,  1900,  It  was  a  very 
dry  time,  and  a  high  wind  was  blowing  in 
the  general  direction  of  the  plaintiff's  build- 
ings; that  the  defendants'  sawmill  was  in 
such  close  proximity  to  tbe  plaintiff's  build- 
ings that  tbe  use  of  flre  In  and  about  said 
boilers  would  ordinarily  and  necessarily 
threaten  and  endanger  the  buildings  of  the 
plaintiff,  and  cause  the  burning  thereof,  of 
all  which  the  said  defendants  well  knew; 
that,  notwithstanding  these  conditions,  the 
defendants,  on  said  13th  day  of  April,  negli- 
gently built,  and  maintained  a  great  and  hot 
flre  in  their  furnaces  about  said  boilers;  that 
said  fires,  thus  negligently  built  under  said 
conditions,  caused  sparks  and  burning  brands 
to  escape  from  said  smokestack,  whereby 
flre  and  sparks  and  burning  brands  were 
negligently  carried  to  the  roof  of  the  plain- 
tiff's buildings,  and  caused  them  to  take  flre, 
and  to  be  wholly  burned  and  destroyed.      ; 

Tbe  evidence  in  the  case  comprises  nearly 
400  pages,  and  contains  the  testimony  of 
many  witnesses  on  both  sides.  Tbe  testi- 
mony does  not  disclose  any  direct  evidence 
of  bow  tbe  flre  actually  occurred,  as  no  wit- 
ness saw  the  spark  that  kindled  the  flame. 
The  flre  was  In  an  early  stage  of  progress 
when  discovered.  The  truth,  therefore,  as 
nearly  as  It  can  be  ascertained,  must  be 
gleaned  from  tbe  facts,  circumstances,  and 
conditions  tending  to  prove  or  disprove  the 
cause  of  the  flre.  These  elements  of  proof, 
based  upon  admitted  facts,  oil  {Minting  In  the 
same  direction,  or  so  connected  one  with  an- 
other as  to  produce  an  effect  the  cause  of 
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■which  Is  Inevitable,  are  often  more  reliable 
than  posltiye  or  direct  testimony  which  de- 
pends upon  the  Interest,  bias,  opportunity, 
eyesight,  hearing,  and  intelligence  of  the  wit- 
ness. 

The  first  Important  question  Involved  Is 
whether  the  flre  originated  from  sparlis  or 
brands  from  the  defendants'  mill.  The  ad- 
mitted facts  In  this  case  all  concur,  we  think, 
in  pointing  to  the  defendants'  mill  as  the 
cause  of  the  flre  which  consumed  the  plain- 
tiff's factory. 

The  defendants  came  from  Freeport  to 
rarmouthvllle  In  the  fall  of  1899,  and  there 
erected  theUr  mill  and  appurtenances  on  the 
site  which  It  occupied  at  the  time  of  the  flre, 
and  began  to  operate  it  in  the  early  part  of 
1000.  The  mill  was  equipped  with  a  boiler, 
engine,  smokestack,  and  other  machinery,  as 
set  forth  in  the  writ.  The  plaintiff's  corn 
factory,  erected  In  18S7-88,  and  operated 
since  that  time,  was  situated  almost  exactly 
due  north  of  the  defendants*  mill,  and  a  lit- 
tle over  300  feet  therefrom.  The  plan  shows 
that  the  distance  from  the  smokestack  of  the 
defendants'  mill  to  the  point  on  the  roof  of 
the  plaintiff's  factory  where  the  flre  Is  al- 
leged to  have  caught  Is  340  feet— a  little  over 
lOO  yards.  No  buildings  or  other  obstacles 
jtatervened  to  break  a  direct  and  clear  pas- 
sag^e  between  the  mill  and  the  factory.  The 
elevation  occupied  by  the  two  buildings  was 
such  that  the  top  of  the  defendants'  smoke 
stack  was  considerably  higher  than  the  roof 
of  the  plaintiff's  factory. 

The  character  of  the  defendants'  mill  was 
well  calculated  to  carry  sparks  or  brands 
when  the  wind  and  the  weather  were  such  as 
to  act  in  favorable  conjunction  with  the  tend- 
ency of  the  flues  and  smokestack  to  scatter 
flre.  It  appears  from  the  testimony  of  the 
defendants  that  the  engine  and  boiler  set  In 
their  mill  bad  been  used  in  another  mill  some 
five  or  six  years.  The  doors  and  grate  of  the 
fire  box  were  more  or  less  broken,  and  the 
draft  thereby  constantly  Increased.  The 
flues  of  the  boiler  were  straight,  running  di- 
rectly from  the  flre  box  Into  the  smokestack, 
giving  a  straight  passageway  for  sparks  and 
cinders  direct  from  the  fire  box  to  the  smoke- 
stack. The  steam  was  exhausted  directly  In- 
to the  smokestack  for  the  very  purpose  of 
increasing  the  draft,  as  the  defendants  them- 
selves and  other  witnesses  admit.  The 
smokestack  was  about  25  feet  high,  without 
any  spark  arrester  on  the  top,  so  that.  If 
any  sparks,  cinders,  or  embers  passed  into 
the  smokestack,  the  draft  would  have  a  tend- 
ency to  at  once  carry  them  to  the  top  of  the 
stack,  and  thence  scatter  them  to  a  greater 
or  less  distance,  depending  upon  the  size  of 
the  sparks  or  brands  and  the  velocity  of  the 
wind. 

The  fuel  used  In  the  flre  box  of  the  boiler, 
as  stated  by  the  defendant  Walker,  was 
"slabs,  mostly,  with  a  little  hard  wood."  Mr. 
Knight,  who  flrcd  the  boiler  In  the  winter  of 
1900,  says:    "They  were  mostly  green  slabs. 


but  not  wholly  so.  They  used  some  dry  wood 
that  they  had  hauled  there."  Robert  Beers, 
who  was  firing  at  the  time  of  the  fire.  says. 
"They  were  burning  green  slabs;  most  all 
green  slabs;  a  few  dry  ones."  Other  wit- 
nesses say  "that  they  used  slabs,  pine  limbs, 
shavings,  and  sawdust  at  various  times,  and 
that  they  were  burning  slabs  and  dry  wood 
altogether  In  April."  We  think  it  can  make 
but  little  difference,  however,  with  respect  to 
the  carrying  of  cinders  and  sparks,  whether 
the  wood  when  it  was  put  Into  the  fnmace 
was  dry  or  green,  inasmuch  as  It  must  be- 
come thoroughly  dry  in  the  furnace  before 
complete  combustion  could  take  place;  and 
the  embers,  left  from  the  burning,  whether 
from  dfy  or  green  wood,  would  be  practically 
the  same  in  weight  and  density.  We  see  no 
reason,  even  if  all  the  slabs  were  green,  why 
sparks  and  cinders  might  not  with  sufficient 
draft  be  drawn  through  the  straight  flues  of 
the  furnace  and  carried  up  and  out  of  the 
smokestack,  as  In  fact  the  testimony  shows 
was  done. 

Mr.  Knight,  the  fireman,  when  asked  In  re- 
gard to  this  matter,  testified  "that  he  knew 
of  sparks  and  brands  comlngout  of  the  stack; 
that  be  noticed  tbem  in  the  evening,  the  lat- 
ter part  of  the  day's  work."  He  testified  to 
the  same  on  cross-examination.  Mr.  Knight 
worked  at  the  mill  during  the  months  of  De- 
cember and  January.  Mr.  Blake,  another 
workman  at  the  mill  in  the  month  of  January, 
corroborated  Mr.  Knight.  Mr.  Lawrence, 
who  was  often  at  the  mill  during  the  whole 
time  of  its  operation,  also  said  that  be  saw 
"sparks  and  brands  coming  out  of  the  smoke- 
stack." In  answer  to  the  question  as  to  how 
often  he  had  noticed  them,  he  said:  "Well, 
quite  frequently  when  I  used  to  be  down 
there.  It  would  depend  on  the  way  of  the 
wind.  If  the  wind  was  a  south  wind.  It  was 
right  in  my  track  going  and  coming;  bat  if 
It  was  a  west  wind,  it  would  blow  them  off 
where  I  didn't  take  much  notice  of  them." 
Thus  it  appears  from  the  uncontradicted  evi- 
dence that  sparks  and  brands,  during  the 
whole  period  of  the  operation  of  this  mill,  - 
were  observed  by  several  witnesses  to  be 
coining  from  the  top  of  this  smokestack. 
There  seems  but  little  question  that  a  wind 
strong  enough  and  blowing  in  the  right  di- 
rection would  carry  sparks  and  cinders  from 
the  smokestack  of  the  defendants'  mill  a 
distance  a  little  more  than  100  yards  to  the 
plaintifTs  factory,  and,  If  the  conditions  were 
right,  communicate  flre. 

The  evidence  all  shows  that  April  30th,  when 
this  factory  was  burned,  was  an  unusually 
dry  time  for  this  season  of  the  year.  The 
fact  that  some  20  other  fires  were  started 
from  the  cinders  and  brands  carried  from  the 
burning  factory  is  sufficient  to  show  that  the 
roofs  of  the  houses  were  very  dry,  and  easily 
set  on  flre.  We  think  that  on  the  day  of  this 
fire  the  evidence  convincingly  shows  that  a 
heavy  wind  was  blowing  from  the  south  di- 
rectly from  the  defendants'  smokestack  to- 
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wards  tbe  plaintiff's  roof.  The  strength  of 
the  trlnd  on  the  afternoon  of  the  fire  is  char- 
acterized by  various  witnesses  as  follows: 
"Almost  a  gale;  hecLTy  wind;  blew  very  hard; 
Tcry  strong;  pretty  strong  wind;  qnlte  strong 
wind;  perhaps  20  miles  an  hour;  good  strong 
wind;  very  strong;  nnnsually  strong."  Tbe 
weather  bureau  gives  the  velocity  on  the  day 
of  the  fire  as  follows:  "12  o'clock,  10  miles 
an  hour;  1  o'clock,  12  miles  an  hour;  2  o'clock, 
16  miles  an  hour;  3  o'clock,  17  miles;  4 
o'clock,  16  miles;  the  greatest  velocity  be- 
tween 1  and  6  o'clock,  23  miles  per  hour." 
Mr,  Jones,  of  the  weather  biureau,  thinks  this 
was  about  3  o'clock.  There  was  no  material 
controversy  as  to  the  strength  of  the  wind. 
The  evidence  clearly  demonstrates  that  it  was 
Of  Buffldeut  force  to  create  a  heavy  draft  In 
tbe  smokestack,  and  to  carry  sparks  and 
cinders  a  considerable  distance. 

Bat  with  reference  to  the  direction  of  the 
wind,  as  already  observed,  there  was  a  claim- 
ed difference.  While  the  defendants  appear 
to  contradict  the  contention  of  the  plaintiff 
upon  this  point,  yet  we  think  their  own  wit- 
nesses practicaUy  substantiate  It,  and  all  the 
evidence  in  the  case,  taken  Into  considera- 
tion, overwhelmingly  sustains  it.  Various 
witnesses  testified  as  to  the  direction  of  the 
wind  as  follows:  Merrill,  from  the  south; 
plaintiff,  from  the  south,  a  little  west  'of 
south;  Horn,  southwest,  southerly;  Sawyer, 
south,  or  nearly  so;  York,  about  south;  Ring, 
nearly  south;  McKennon,  from  the  south,  a 
little  to  the  westward;  Gay,  was  ahtfting  a 
little;  Humphrey,  south;  Beeman,  about 
south;  nearly  parallel  with  the  Grand  Trunk 
Railway,  blew  right  up  the  track.  It  should 
be  here  observed  that  the  railroad  track  Is 
nearly  parallel  with  a  straight  line  drawn 
from  tbe  defendants'  sawmill  to  the  plain- 
tiff's factory. 

The  defendants'  witnesses  testified  as  to 
the  direction  of  the  wind  as  follows:  Gero, 
a  hoseman  of  the  fire  department,  says, 
speaking  of  the  smoke  of  the  fire,  it  went  in 
a  northerly  direction;  and  also  that  It  trend- 
ed from  the  depot  In  a  northerly  direction; 
also  that  It  was  changeable;  Jenness,  south- 
erly, about;  McKenney,  It  was  very  near  a 
south  wind;  Leigbton,  the  wind  was  a  little 
west  or  south,  and  then  vaWed,  shifted  about. 
With  reference  to  tbe  lines  upon  the  plan, 
representing  the  railroad  track,  he  testified 
that  the  wind  was  nearly  parallel  with  the 
lines;  it  wasn't  quite  parallel;  It  was  a  lit- 
tle west  from  parallel. 

Tbe  record  of  the  weather  bureau  also 
shows  that  on  the  morning  of  April  30th  at 
8  o'clock  the  wind  was  from  the  west;  at 
10  o'clock  It  was  from  the  west;  at  11  o'clock 
from  the  southwest;  at  12  o'clock  set  south, 
and  80  continued  until  4  in  the  afternoon, 
when  it  worked  back  again  towards  the 
southwest  It  was  testified  to  by  the  keeper 
of  the  bureau  that  the  wind  this  afternoon 
liacked  from  the  west  towards  the  south, 
and  then  veered  again  towards  the  west  dur- 


ing the  evening.  Tbe  witness  said,  "We  con- 
sider the  wind  as  backing  when  It  moves 
from  the  south  point  around  by  the  west 
point  towards  the  north,  and  veering  when  it 
moves  from  the  north  point  around  by  the 
west  point  towards  the  south." 

There  Is  no  substantial  difference  between 
the  witnesses  of  the  plaintiff  and  those  for 
tbe  defendants  with  respect  to  the  direction 
of  the  wind.  They  vary  somewhat  as  to  the 
exact  course,  but  the  couclusiou  of  the  whole 
is  that  on  the  afternoon  of  tbe  fire  tbe  wind 
was  substantially  blowing  from  the  south, 
shifting  a  little  from  east  to  west,  practically 
parallel  with  the -Yailroad  tracks.  We  think 
there  can  be  but  little  doubt  that  the  course 
of  the  wind  was  such  during  this  afternoon 
as  to  carry  sparks  and  cinders  directly  to- 
wards the  plaintiff's  factory.  The  spark  or 
cinder  that  caused  tbe  fire  must  have  come 
from  tbe  south. 

Tbe  defendants,  however,  contend  that  the 
sparks  which  burned  tbe  plaintiff's  build- 
ings might  have  been  communicated  from 
fires  along  and  near  the  railroad  track,  or 
from  a  passing  train.  Of  course.  It  Is  not  Iut 
cumbent  upon  the  def-endants  to  show  how 
the  fire  did  occur,  but,  as  they  contend  that 
It  might  have  taken  from  one  of  these  sour- 
ces, it  is  proper  here  to  determine  what 
weight,  from  the  evidence  In  the  case,  should 
be  givea  to  the  contention.  The  conclusion 
already  arrived  at  with  respect  to  the  direc- 
tion of  the  wind  settles  this  point.  Tbe  rail- 
road Is  situated  nearly  due  east  of  the  corn 
factory,  and  about  144  feet  distant  therefrom. 
Tbe  evidence  shows  that  the  wind  during 
the  whole  afternoon  would  carry  sparks  from 
a  fire  along  the  railroad,  or  cinders  from  a 
locomotive.  In  an  opposite  direction  from  the 
i  railroad  to  the  com  factory. 

The  wind  backed  from  the  north  through 
the  west  to  the  south,  and  during  all  the  time 
until  it  reached  the  south  would  carry  fire 
to  the  eastward  of  the  railroad.  When  it 
reached  the  south.  It  would  carry  sparks  up 
the  railroad  in  a  line  parallel  with  the  plain- 
tiff's factory.  As  the  wind  was  at  no  time 
In  a  quarter  calculated  to  carry  sparks  to- 
wards the  plaintiff's  buildings,  tbe  fire,  there- 
fore, could  not  have  been  communicated 
from  the  direction  of  the  railroad  track. 
Hence  It  becomes  Immaterial  to  consider  the 
character  of  the  fires  along  the  railroad,  or 
whether  a  train  passed  along,  as  contended 
by  one  of  the  defendants'  witnesses.  It  Is 
further  contended  that  the  flro  might  have 
originated  from  within  the  building  itself,  as 
several  men  were  occupying  a  portion  of  the 
building  engaged  In  some  kind  of  labor;  and 
to  substantiate  this  theory  some  of  the  de- 
fendants' witnesses  said  that  they  saw,  or 
thought  they  saw,  tbe  fire  break  through  the 
roof. 

Joseph  McKearney  states  that  be  first  saw 
the  fire  about  midway  between  tbe  ridgepole 
and  tbe  ventilator,  and  that  when  be  discov- 
ered it  it  was  from  a  yard  and  a  half  to  two 
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yards  square.  Alvln  Goff  says  that  he  first 
discovered  the  Are  In  the  ctipola,  and  that  It 
seemed  to  be  coining  ont  all  around  it.  He 
didn't  notice  the  shingles  on  fire..  John  W. 
Kenney  says  that  he  first  saw  the  fire  on  the 
roof,  about  halfway  between  the  ridgepole 
and  the  yentilator.  llr.  Gleaves,  in  direct 
contradiction  of  bis  own  witness  Alvln  Ocfl, 
and  also  of  Mr.  Walker,  says  that  he,  at  the 
time  be  saw  the  ventilator  afire,  also  saw  a 
blaze  on  the  roof  fire  or  six  feet  across  it 
Mr.  Eenney,  who  notified  Mr.  Walker  of  the 
fire,  and  who  must  have  looked  directly  at 
it  with  Mr.  Walker,  saw  the  fire  on  the  roof, 
while  Mr.  Walker  saw  the  ventilator,  and 
only  the  ventilator,  all  afire.  We  have  no 
doubt  that  each  of  the  above  witnesses,  as 
well  as  the  defendants  themselves,  testified 
to  the  location  of  the  fire  exactly  as  they 
saw  it,  but  the  contradictory  views  expressed 
by  them  demonstrates  that  such  testimony  is 
of  little  or  no  valne  In  fixing  the  origin  of 
the  fire  on  the  roof. 

This  leaves  for  consideration  upon  this 
point  only  the  testimony  of  the  witnesses 
who  were  within  the  building.  The  evidence 
shows  that  there  had  been  no  fire  in  the  fur- 
nace of  the  boiler  at  the  factory  since  the 
previous  fall,  and  that  all  the  workmen,  at 
the  time  the  fire  caught,  were,  at  that  mo- 
ment, at  work  about  the  only  fire  Inside  the 
building,  contained  in  a  fire  box  about  15 
inches  in  diameter  and  18  inches  high.  In 
which  soft  coal  was  burned  and  on  top  of 
which  was  a  place  for  melting  solder.  There 
was  no  other  fire  of  any  kind  In  the  building; 
neither  could  It  have  occurred  from  smoking 
by  the  men,  as  at  the  time  of  the  fire  they 
were  all  at  work  in  the  westerly  end  of  the 
building,  while  the  fire  first  appeared  on  the 
roof  of  the  easterly  end.  Without  analyzing 
the  testimony  further,  it  clearly  appears  that 
the  fire  did  not  originate  from  within  the 
building.  The  conclusion,  therefore,  seems 
Irresistible  that  the  spark  or  cinder  which 
set  fire  to  the  plaintiff's  factory  was  com- 
municated from  the  defendants'  mill. 

This  brings  us  to  the  consideration  of  the 
second  proposition  in  the  case— the  defend- 
ants' negligence;  for,  if  it  is  conceded  that 
the  fire  was  caused  by  sparks  from  the  de- 
fendants' smokestack,  the  plaintiff  must  go 
still  further,  and  show  that  It  was  by  reason 
of  some  neglect  either  In  the  appliances  or  In 
the  care  and  management  of  the  fire  by  the 
defendants.  The  defendants  were  not  Insur^ 
ers,  but  they  were  bound  to  exercise  ordinary 
care  and  precaution  in  the  control  and  man- 
agemoit  of  their  fire  to  prevent  the  destruc- 
tion of  their  neighbor's  property.  Did  the 
defendants,  under  the  circumstances  disclos- 
ed In  this  case,  exercise  such  care  and  pru- 
dence In  the  construction  and  equipment  of 
their  boiler  and  smokestack,  and  In  the  con- 
trol and  management  of  the  fire  In  the  fur- 
nace, on  the  afternoon  of  April  30th,  as  ordi- 
narily careful,  prudent  men  would  have  done 


under  like  drcomstancesT  We  tbink  they 
did  not. 

The  fire  box  was  directly  in  front  of  the 
flues.  The  fines  were  straight  and  horizon- 
tal, connecting  directly  with  the  smokestack. 
The  smokestack  had  an  Increaaed  draft 
through  the  agency  of  the  exhaust  pipe,  bad 
no  spark  arrester,  and  presented  an  opening 
at  the  top  to  the  full  area  of  the  mouth  of 
the  stack.  A  heavy  wind  was  liable  to  blow 
at  any  time,  as  it  was  actually  blowing  on 
the  afternoon  of  the  fire.  A  furnace,  flues, 
and  smokestack  constructed  like  this  one 
were  liable  in  a  strong  wind  to  carry  sparks 
and  cinders  for  a  considerable  distance 
through  the  air,  and  we  thiuk  that  a  man  of 
ordinary  care  and  prudence,  under  all  the  cir- 
cumstances in  this  case,  should  have  antici- 
pated such  a  result. 

Upon  both  propositions  In  the  case,  the  evi- 
dence is  so  overwhelmingly  In  favor  of  the 
plalntUTs  contention  that  the  court  la  of  the 
opinion  that  the  jury  must  have  been  In- 
fluenced in  their  verdict  by  some  misunder- 
standing, bias,  or  prejudice.  This  conclusion 
on  the  motion  renders  it  unnecessary  to  con- 
sider the  exceptions. 

Motion  sustained.    New  trial  granted. 


STOCK  et  al.  v.  TOWLB  et  aL 

(Supreme  Judicial   Court  of  Maine.    April  4, 
1903.) 

SALES— CONSTRT7CTION    07    CONTRACT— MODI- 
FICATION  OB"   OFFER— DBLTVBRT— 
TRANSIT  CAR. 

1.  The  phrase  "transit  car"  in  a  contract  for 
the  sale  and  delivery  of  merchandise  by  railroad 
has  a  well-defined  and  uniform  meaning.  In 
this  case  It  means  a  car  already  loaded  with 
flour,  and  on  its  way  from  the  mill  to  the  ven- 
dee. 

2.  ^nie  Introdnctiou  of  additional  terms  in  an 
answer  to  an  offer  of  sale  is  a  material  modifi- 
cation of  the  terms  of  offer  and  operates  as  a 
rejection,  and  couatitutes  a  new  proposal,  which 
must  be  assented  to  before  a  contract  is  com- 
pleted. 

3.  When  the  plaintiffs  were  informed,  dnring 
the  preliminary  negotiations  for  the  purchase 
of  flour,  that  the  defendants  wanted  it  for  im- 
mediate use,  and  must  have  understood  that 
the  term  "transit  car"  was  Inserted  in  the  or- 
der by  the  defendants  for  the  purpose  of  in- 
suring the  delivery  of  the  flour  at  the  earliest 
practicable  hour,  Aeld,  that  the  stipulation  for 
a  transit  car  is  a  substantial  and  important 
element  in  the  proposaL  Time  is  of  the  essence 
of  the  contract,  and  a  condition  precedent  to 
the  plaintiffs'  right  and  the  defendants'  obliga- 
tion. 

4.  A  tender  of  a  car  load  of  flour  not  In 
transit  at  the  date  of  the  contract,  but  shipped 
three  days  later,  is  not  a  sufficient  compliance 
with  the  condition  of  sale  by  transit  car,  and 
the  defendants'  refusal  to  accept  the  flour,  when 
tendered  imder  those  conditions,  is  not  a  breach 
of  their  contract. 

(Official.) 

Beport  from  Supreme  Judicial  Court.  An- 
droscoggin County. 
Action  by  Frederick  W.  Stock  and  others 
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against  Joslah  0.  Towle  and  otbera.    CSaae 
reported.    Judgment  for  defendants. 

Action  to  recover  $40,  claimed  to  be  due 
tbe  plaintiffs  for  loss  of  20  cents  per  barrel 
on  200  barrels  of  floor  alleged  to  bave  been 
sold  to  tbe  defendants,  and  the  acceptance  of 
wblch  was  refused  by  tbem.  Plea,  general 
Issne. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
BKY,  WHITEHOUSB,  8TR0UT,  SAVAQH, 
and  SPEAR,  JJ. 

Geo.  C.  Wing,  tor  plaintiffs.  W.  H.  New- 
ell and  W.  B.  Skelton,  for  defendants. 

WHITEHOUSE,  3.  This  Is  an  action  to 
recover  damages  sustained  by  the  plaintiffs 
by  reason  of  the  refusal  of  the  defendants  to 
accept  a  car  load  of  flour  alleged  to  have 
been  bargained  and  sold  to  them  by  the  plain- 
tiffs. The  plaintiffs  were  proprietors  of 
flouring  mills  at  Hillsboro,  Mich.,  with  a 
branch  ofBce  for  the  wholesale  of  flour  at 
Lewlston,  Me.,  and  the  defendants  were 
wholesale  dealers  In  flour  and  grain  at  Ban- 
gor, Me.  The  case  comes  to  this  court  on 
report 

At  the  time  of  the  alleged  contract  the 
price  of  old  wheat  flour  was  well  advanced, 
but  new  wheat  flour  was  coming  into  the 
market,  and  the  price  was  likely  to  fall. 
The  defendants  Informed  the  plaintiffs  by 
telephone  that  they  desired  to  purchase  a  car 
load  of  old  wheat  flour  for  immediate  use, 
but  the  conversation  by  telephone  failed  to 
result  in  the  mutnal  assent  of  the  parties  to 
the  same  proposition.  In  the  afternoon  of 
tbe  same  day,  however,  the  plaintiffs,  from 
tbelr  ofiBce  In  Lewlston,  sent  the  following 
telegram  to  the  defendants  at  Bangor: 

"Dated,  Lewlston,  Me.,  July  29,  1902. 
"To  J.  C.  Towle  &  Co..  Bangor.  Me.:    Ad- 
vise quick  book  one  car  four  ten  delivered. 
"F.  W.  Stock,  Jr.    4-25." 

This  telegram  was  received  by  the  defend- 
ants the  san^  day,  and  at  6  minutes  past  6 
o'clock  the  same  afternoon  the  defendants 
telegraphed  to  the  plaintiffs  the  following  an- 
swer: 

"Bangor,  Me.,  July  29,  1902. 
"To  F.   W.    Stock   &   Sons:    Accept  car 
Stocks  best  patent  at  offer  transit  car. 

"J.  O.  Towle  &  Co.    5-6  p.  m." 

nie  introduction  of  the  term  "transit  car" 
In  tblB  answer,  being  a  material  modification 
of  tbe  terms  of  the  offer,  operated  In  law  as 
a  rejection  of  It,  and  constituted  a  new  pro- 
posal, which,  however,  was  equally  Ineffec- 
tual to  complete  the  contract  until  it  was  as- 
sented to  by  tbe  plaintiffs.  But  the  next 
day— July  SOtb— the  plaintiffs  sent  the  foUow- 
ing  letter  to  tbe  defendants: 

"Lewlston,  Me.,  July  SO,  1902. 
"J.  0.  Towle  &  Co.,  Bangor,  Me.— Oentle- 
men:    Beceived  your   wire   last  night   and 
have  booked  you  one  car  flour  $4.10  delivered 


Bangor.    WIU  give  yon  the  flrst  car  to  arrive. 
Thanking  you  for  your  favor,  I  remain, 
"Yours  truly,         F.  W.  Stock  &  Sons, 
"Per  F.  W.  S.  Jr." 

This  constituted  an  acceptance  of  the  de- 
fendants' proposal.  It  warranted  the  conclu- 
sion that  the  plaintiffs  had  "booked"  the  de- 
fendants a  "transit  car,"  as  specified  In  the 
proposal.  It  is  In  evidence,  and  not  in  con- 
troversy, that  the  phrase  "transit  car"  had  a 
well-defined  and  uniform  meaning  In  the 
trade,  well  understood  by  both  parties.  In 
this  Instance  it  meant  a  car  already  loaded, 
and  on  Its  way  from  Hillsboro  to  Maine. 

No  furthei'  communication  took  place  be- 
tween the  parties  until  August  11th,  when 
tbe  following  letter  was  sent  from  tbe  de- 
fendants to  the  plaintiffs,  namely: 

"Bangor,  Me,,  August  11,  1902. 
"F.  W.  Stock  &  Sons— Dear  Sh-s:  July 
80th  we  bought  of  you  one  car  of  your  best 
patent  with  the  understanding  that  tbe  car 
was  in  transit  and  that  we  were  to  have  the 
flrst  car  that  arrived.  As  you  have  not  seen 
fit  to  give  us  the  flrst  arrival,  please  cancel 
tbe  Older.  Yours  truly, 

"J.  O.  Towle  &  Co." 

To  this  the  plaintiffs  made  the  following 
reply: 

"Lewlston,  Me.,  August  11,  1902. 
"J.  C.  Towle  &  Co.,  Bangor,  Me.— Gentle- 
men: Bpplylng  to  your  favor  will  say  that  I 
bare  plenty  of  cars  on  the  way  but  not  one 
arrival  that  has  not  been  sold.  The  very  flrst 
car  arriving  for  my  account  I  expect  to  for- 
ward to  you.         Yours  trul^, 

"F.  W.  Stock  &  Sons, 
"Per  F.  W.  S.  Jr." 

To  this  letter  tbe  defendants  replied  as  fol- 
lows: 

"Bangor,  Me..  August  18,  1902. 

"F.  W.  Stock  &  Sons— Dear  Sirs:  Yours  of 
the  11th  received.  Please  cancel  the  order 
as  we  shall  not  take  the  car  flour.  Your  let- 
ter of  July  30th  says  that  you  will  give  us 
tbe  first  car  that  arrives,  and  as  you  have 
not  done  so,  we  shall  consequently  refuse  the 
car.  Yours  truly, 

"J.  O.  Towle  &  Co." 

It  appears  from  the  evidence  that  on  July 
29tb  and  30th  the  plaintiffs  did  not  have  a 
car  load  of  best  patent  flour  in  transit  from 
their  mills  at  Hillsboro  to  Portland,  and  that 
a  car  load  of  this  quality  of  flour  did  not  leave 
the  plaintiffs'  mills  at  HUlsboro,  Mich.,  untU 
August  2d,  and  did  not  arrive  in  Portland  un- 
til after  August  12th.  It  is  in  evidence  that 
eight  or  ten  days  are  required  for  a  car  to 
come  from  Hillsboro  to  Portland.  It  is  not 
in  controversy  that  this  car  load  was  duly 
tendered  to  the  defendants,  and  that  an  ac- 
ceptance of  it  was  refused  by  them. 

The  plaintiffs  accordingly  contend  that  they 
performed  their  part  of  the  contract,  and  are 
now  entitled  to  damages  for  a  breach  of  it  on 
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the  part  of  the  defendants.  On  the  other 
band,  the  defendants  insist  that  the  plalstlffB 
failed  to  perform  the  contract  according  to 
Its  terms,  for  the  reason  that  their  tender  of 
the  flour  was  more  than  three  days  later  than 
it  would  have  been  if  the  car  had  been  In 
transit  July  30th,  according  to  the  under- 
standing of  the  defendants  and  the  require- 
ment of  the  contract 

It  is  the  opinion  of  the  court  that  the  con- 
tention of  the  defendants  must  be  sustained. 
The  platntlffs  were  Informed  during  the  pre- 
liminary negotiations  for  the  flour  that  the 
defendants  wanted  it  for  immediate  use,  and 
must  have  understood  that  the  term  "transit 
car"  was  inserted  in  the  order  by  the  defend- 
ants for  the  pmpose  of  insuring  the  delivery 
of  the  floor  at  Bangor  at  the  earliest  practica- 
ble hour.  The  stipulation  for  a  "transit  car" 
was,  therefore,  a  substantial  and  important 
element  In  the  proposal.  Time  was  of  the  es- 
sence, of  the  contract,  and  a  condition  pre- 
cedent to  the  plaintifls'  right  and  the  defend- 
ants' obligation. 

But  It  is  contended  that  the  defendants' 
letters  of  August  Utb  and  August  13th  show 
that  they  refused  to  accept  the  flour  because 
the  plaintiffs  did  not  see  fit  to  give  them  the 
first  car  that  arrived  from  the  west,  and  that 
they  must  be  deemed  from  the  language  of 
their  letters  to  have  waived  their  right  to  In- 
sist on  a  "transit  car"  as  a  condition  pre- 
cedent in  the  contract  In  the  letter  of  Au- 
gust 11th  they  say:  ""We  bought  with  the 
understanding  that  the  car  was  in  transit  and 
that  we  were  to  have  the  first  car  that  arriv- 
ed. As  you  have  not  seen  fit  to  give  us  the 
first  arrival,  please  cancel  the  order."  In  the 
letter  of  August  13th  they  say:  "Your  letter 
of  July  30th  says  that  you  will  give  us  the 
first  car  that  arrives,  and  as  you  have  not 
done  so,  we  shall  consequently  refuse  the  car." 

These  letters  should  obviously  be  read  and 
considered  in  connection  with  all  the  other 
correspondence,  and  Interpreted  in  the  light 
of  the  facts  known  to  the  defendants  at  that 
time,  and  of  all  the  attending  circumstances. 
They  ordered  and  expected  a  transit  car  load- 
ed with  fiour,  knowing  that  in  the  ordinary 
course  of  transportation  a  maximum  limit  of 
10  days  only  would  be  required  to  bring  it  to 
Maine.  They  had  the  plaintiffs'  assurance 
that  the  first  car  load  to  arrive  Would  be  de- 
livered to  them.  They  knew  that  13  days 
had  elapsed,  and  their  reasonable  conclusion 
was  ttiat.  If  a  transit  car  had  arrived,  the 
fiour  had  been  delivered  to  some  other  cus- 
tomer. Construed  in  the  light  of  these  facts 
and  circumstances,  the  two  letters,  read  to- 
gether, may  fairly  be  understood  to  signify 
that  the  defendants  canceled  the  order  be- 
cause they  believed  that  the  plaintiffs  bad  not 
given  them  the  first  transit  car  that  arrived. 
The  letters  do  not  support  the  plaintiffs'  con- 
tention In  regard  to  a  waiver. 

To  entitle  the  plaintiffs  to  recover.  It  waa 
incumbent  upon  them  to  show  a  full  perform- 
ance ou  their  part  of  all  the  terms  of  tlie  con- 


tract A  tender  of  a  car  load  of  floor  not  in 
transit  at  the  date  of  the  contract,  but  ship- 
ped three  days  later,  was  not  a  sufficient  com- 
pliance with  the  condition  of  the  sale;  and 
the  defendants'  refusal  to  accep^  the  fiour 
when  tendered,  under  those  conditiona,  was 
not  a  breach  of  their  contract 
Judgment  for  the  defendant!. 


POND  T.  FRBNCH. 

(Supreme  Judicial   Court  of   Maine.    April  4, 

1903.) 

UMITATIONS— PARTIAL    PAYMENT— NEW 
PROMISE— RBMOVAL  OF  BAR. 

1.  A  partial  payment  made  on  account  of  an 
existing  indebtedness,  accompanied  by  an  oral 
promise  to  pay  the  balance  of  .it  takes  the 
debt  out  of  the  statute  of  limitationa  ap  to 
that  time. 

2.  The  identity  of  the  debts  sued  npon  with 
that  with  which  the  payment  is  made  mast  be 
established,  but  If  It  is  shown  that  the  pay- 
ment was  made  to  apply  upon  an  indebtediiea 
consisting  of  many  items,  all  of  them  will 
thereby  be  saved  from  the  effect  of  the  statute. 

8.  Such  payment  is  an  acknowledgment  of 
the  existence  ofi  the  indebtedness,  and  raises 
an  implied  promise  at  that  time  to  pay  the 
balance. 

Perry  v.  Chesl^,  77  Me.  393,  distingnished. 

(Official.) 

Exceptions  from  Bangor  Municipal  Court 
Action    by    Nancy    F.    Pond,    executrix, 
against  Ellen  W.  French.    Verdict  for  plain- 
tiff.   Exceptions  by  defendant    Overruled. 

From  the  bill  of  exceptions,  it  appears  that 
this  was  an  action  of  assumpsit  on  an  ac- 
count annexed;  the  account  having  been  con- 
tracted by  the  defendant  with  Hartford  Pond. 
Plea,  the  general  issue,  with  a  brief  state- 
ment setting  up  the  statute  of  limitations 
The  debit  items  run  from  April  1, 18S9,  to  Au- 
gust 8,  1889.  The  only  credit  Item  was  a 
payment  of  $5  on  account  made  by  the  de- 
fendant to  the  plaintiff  on  August  31,  1S87. 
At  the  time  of  said  payment  defendant  oral- 
ly promised  the  plaintiff  to  pay  said  account 
Hartford  Pond  died  In  Marcht  1892.  The 
plaintiff  was  appointed  executrix  of  his  es- 
tate January  31,  1894. 

Upon  the  above  agreed  statement  of  facts, 
the  court  below  ruled  that  the  payment  on 
August  31,  1897,  revived  the  cause  of  action, 
and  rendered  Judgment  for  the  plaintlfC,  to 
which  ruling  the  defendant  excepted.  And 
it  was  agreed  that  If  said  action  Is  not  bar 
red  by  the  statute  of  Itanltatlonfl,  Judgment 
shall  be  rendered  for  the  plaintiff.  If  said  ac- 
tion is  so  barred.  Judgment  shall  be  rendet«d' 
for  the  defendant 

Argued  before  WISWELL,  C.  J.,  and 
EMERY,  WHITEHOUSE,  STROUT,  SAV- 
AOE,  and  SPEAR,  JJ. 

R.  B.  Cookson  and  A.  Ik  Blanchard,  for 
plaintiff.  J.  F.  Robinson,  F.  J.  Martin,  and 
H.  M.  Cook,  for  defendant. 

IF  1.  See  Ldmltatlon  of  Actional  vol.  33.  CenL  Di{~ 
i  643.  -^  — 
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WHITEfiOUSB,  J.  This  Is  an  action  on  a 
grocer's  acconnt,  comprising  numerous  small 
Items,  delivered  between  April  1  and  August 
3,  18S9;  amounting  In  the  aggregate  to  $56.- 
29.  During  this  period  no  Items  of  credit  or 
part  payment  appear  upon  the  account  Bat 
on  the  31st  day  of  August,  1897,  after  the 
debt  had  become  barred  by  the  statute  of  lim- 
itations, the  defendant  made  a  payment  of 
f5  on  account  of  the  indebtedness,  and  orally 
promised  the  plaintiff  to  pay  the  balance  of 
It. 

The  case  was  heard  In  the  Bangor  mu- 
nicipal court  The  defendant  pleaded  the 
general  Issue,  with  a  brief  statement  setting 
np  the  statute  of  limitations  as  a  bar  to  the 
action.  The  Judge  of  that  court  ruled  that 
the  part  payment  of  August  31,  1897,  rerired 
the  cause  of  action,  and  rendered  Judgment 
for  the  plaintiff.  The  case  comes  to  this 
court  on  exceptions  to  this  ruling,  accom- 
panied by  a  stipulation  that  If  the  action  is 
not  barred  by  the  statute.  Judgment  should 
be  rendered  for  the  plaintiff;  otherwise  Judg- 
ment should  be  rendered  for  the  defendant 

In  Slnnett  ▼.  Slnnett  82  Me.  278,  19  Atl. 
458,  It  was  held  by  this  court  that  a  partial 
payment  npon  a  promissory  note  after  it  had 
become  barred  by  the  statute  of  limitations 
operated  as  a  renewal  of  the  note,  and  re- 
moved the  bar  of  the  statute.  "It  Is  common 
learning,"  say  the  court,  "that  an  intentional 
part  payment  of  a  debt  Is  an  acknowledg- 
ment of  its  existence  and  a  renewal  of  its 
obligation.  It  cannot  matter  how  old  the 
debt  is.  The  recognition  —  the  acknowledg- 
ment—will restore  the  legal  obligation,  how- 
ever late  they  are  made.  We  find  nothing  in 
the  statute,  In  the  books,  or  in  reason  which 
requires  the  recognition— the  reinstatement— 
to  be  made  within  six  years,  and  not  after. 
The  creditor  must  bring  suit  within  the  six 
years,  but  the  debtor  can  pay  or  renew  his 
obligation  at  any  time." 

Section  97  of  chapter  81,  Bev.  St.,  prorldea, 
it  Is  true,  that  "no  acknowledgment  or  prom- 
ise takes  the  case  out  of  the  operation  here- 
of, nnless  the  acknowledgment  or  promise  Is 
express.  In  writing,  and  signed  by  the  party 
chargeable  thereby."  But  section  100  of  the 
same  chapter  declares  that  "nothing  herein 
contained  alters,  takes  away,  or  lessens  the 
effect  of  payment  of  any  principal  or  interest 
made  by  any  person."  Thus,  while  a  mere 
acknowledgment  of  the  existence  of  the  debt 
or  a  mere  promise  to  pay  it,  must  be  express 
and  In  writing,  to  render  It  effectual  against 
tbe  statnte  of  limitations,  the  act  of  making 
a  partial  payment  upon  a  debt  operates  as  a 
renewal  of  the  obligation  to  pay  the  balance 
of  It  precisely  the  same  as  before  the  pas- 
sage of  the  statute. 

But  "the  language  accompanying  the  act 
of  payment  is  admissibie  to  show  the  Intent 
wltli  which  the  payment  is  made.  Just  as  it 
was  admissible  before;  and  that  Is  so  wheth- 
er or  not  it  contains  a  promise  to  pay,  upon 
which  the  creditor  conld  have  maintained  an 
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action  prior  to  the  requirement  that  it  should 
be  In  writing."  GilUngbam  v.  Brown,  178 
Mass.  417,  60  N.  £;.  122,  55  L.  B.  A.  320.  In 
Benjamin  v.  Webster,  65  Me.  170,  the  facts 
were  similar  to  those  in  the  case  at  bar,  ex- 
cept that  the  partial  pajrment  In  that  case 
was  made  before  the  debt  was  barted  by  the 
statute.  After  discussing  the  question  of 
"mutual  dealings"  referred  to  In  Bev.  St  c. 
81,  §  87,  the  court  proceed  to  show  that  the 
bar  of  the  statute  was  also  removed  by  force 
of  the  payment  according  to  the  provisions 
of  section  100.  "But  the  contract,"  say  the 
court,  "upon  which  the  partial  payment  Is 
made,  need  not  necessarily  be  a  written  one, 
but  may  be  an  oral  contract  as  well.  Such 
payment  Is  prima  fade  evidence  of  a  prom- 
ise by  the  debtor  to  pay  the  balance  of  the 
debt  and  conclusive  evidence  of  the  same, 
unless  the  circnmstances  under  which  the 
payment  Is  made,  or  some  proofs  In  the  case, 
show  to  the  contrary." 

In  the  case  at  bar  it  has  been  seen  that  the 
partial  payment  of  August,  1897,  was  un- 
questionably made  only  as  a  part  of  the  lar- 
ger debt  of  $56.29,  accompanied  as  it  was  by 
an  oral  promise  to  pay  the  balance  of  It. 
"Where  a  partial  payment  Is  made  on  ac- 
count of  an  existing  Indebtedness,  the  whole 
debt  upon  which  such  payment  is  made  is 
thereby  taken  out  of  the  statute  of  limitations 
up  to  that  time.  The  identity  of  the  debt 
sued  on  with  that  upon  which  the  payment 
was  made  must  of  course,  be  established. 
But  if  It  is  shown  that  the  payment  was 
made  to  apply  upon  an  Indebtedness  consist- 
ing of  many  items,  all  of  them  will  thereby 
be  saved  from  the  effect  of  the  statute.  The 
payment  is  an  acknowledgment  of  tbe  exis- 
tence of  the  indebtedness,  and  raises  an  im- 
plied promise  at  that  time  to  pay  the  bal- 
ance." Day  V.  Ma:^o,  154  Mass.  474,  28  N.  B. 
89& 

If  a  promissory  note  had  been  given  Au- 
gust 2,  1889,  for  the  amount  of  the  debt  then 
subsisting,  viz.  $56.29,  no  question  could  have 
been  raised  that  the  intentional  part  payment 
of  August,  1897,  would  have  renewed  tbe  ob- 
ligation, and  removed  the  bar  of  the  stat- 
ute, upon  the  authority  of  Slnnett  v.  Slnnett, 
supra.  But  the  substance  of  the  debt  Is  the 
same,  whether  in  the  form  of  an  account  or 
promissory  note.  The  fact  that  the  obliga- 
tion to  pay  Is  express  in  case  of  tbe  latter, 
and  only  implied  in  case  of  the  former,  is 
immaterial.  The  effect  of  a  partial  payment 
on  account  of  a  specific  sum  due  is  the  same 
in  the  one  case  as  In  the  other. 

But  the  defendant  Insists  that  the  action 
must  be  deemed  barred  on  the  authority  of 
Perry  v.  Chesley,  77  Me.  393,  and  suggests 
that  this  case  Is  in  conflict  with  Slnnett  v. 
Slnnett,  supra,  and  must  have  been  overlook- 
ed by  the  court  in  the  decision  of  the  latter 
case.  Upon  a  careful  analysis  of  the  two 
cases,  however,  it  is  manifest  that  there  is 
no  conflict  between  them.  The  decision  in 
Ferry  v.  Chesley  tests  exclusively  upon  the 
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doctrine  peculiar  to  "mntnal  accounts"  or 
"mutual  dealings"  between  tbe  parties,  un- 
der tbe  provision  of  section  87,  c.  81.  The 
effect  of  a  partial  payment  on  account  of  a 
larger  debt,  under  section  100  of  chapter  81, 
was  not  considered  by  the  court  In  that  case, 
and  does  not  appear  from  tbe  statement  of 
(ttcta  to  have  been  necessarily  inrolyed  in  tbe 
decision  of  the  cause.  The  two  cases  are  in 
this  respect  clearly  distinguishable. 

It  Is  tbe  opinion  of  the  court  that  tbe  part 
payment  of  August  81,  1887,  operated  as  a 
renewal  of  the  obligation  to  pay  the  debt,  and 
removed  the  bar  of  the  statute  of  limitations. 

According  to  the  stipulation  of  the  parties, 
the  entry  must  therefore  be: 

Exceptions  overruled.  Judgment  for  the 
plaintiff  for  $61.29,  with  interest  from  tbe 
date  of  tbe  writ. 


DAVIS  et  al.  v.  IVES. 

(Supreme  Court  of  Errors  of  Connectievt. 
May  12,  1003.) 

BANKRUPTCY— 8  A.LB  BY  TRUSTEB— APPROVAli 
OF  COURT— NECESSITY— DOCKET  ENTRIES  OF 
REFEREE— BFFECT—DIBAPFROVAL.  OF  BALE 
BY  REFEREE— SALE  OF  EQUITY  OF  RBDBIIF- 
TION. 

1.  Bankr.  Act  July  1,  1898,  (  70,  80  Stat 
S65,  c.  541  [U.  S.  Comp.  St.  1901,  p.  8461], 
-directs  that  "real  and  persoual  property  beloag- 
ing  to  bankrupt  estates  shall  be  appraised," 
and  "shall,  when  practicable,  be  sold  subject 
to  the  approval  of  ue  court";  but  "it  shall  not 
be  sold  otherwise  than  subject  to  the  approval 
of  the  conrt  for  leas  than  seventv-five  per  cen- 
tum of  its  appraised  valuation.''  Hud  that, 
even  where  the  property  was  sold  for  more 
than  76  per  cent,  of  its  appraised  valuation,  the 
purchasers  under  the  trustee's  deed  had  the 
burden  of  proving  that  it  was  Impracticable  to 
make  the  sale  subject  to  the  approval  of  the 
court. 

2.  Bankr.  Act  July  1,  1898,  {  42,  30  Stat. 
556,  c.  541  [U.  S.  Comp.  St  1901,  p.  3437], 
makes  the  docket  entries  of  a  referee  part  of 
the  record  of  the  bankruptcy  proceedings;  and 
they  are,  therefore,  so  far  as  they  go,  the  best 
evidence  of  the  matters  therein  stated. 

3.  Under  Bankr.  Act  July  1,  1898,  {  38,  30 
Stat.  565.  c.  541  [U.  S.  Comp.  St  1901,  p. 
3435],  by  which  referees  are  invested,  subject, 
always,  to  a  review  by  the  judge,  with  juris- 
diction to  consider  all  petitions  referred  to  them 
by  the  clerks,  and  make  the  adjudications  or 
dismiss  the  petitions,  the  disapproval  by  the 
referee  of  a  sale  made  by  a  trustee  was,  where 
there  was  no  attempt  to  review  it,  equivalent 
to  disapproval  by  the  court 

4.  A  proper  sale  by  a  trustee  la  bankruptcy 
of  an  equity  of  redemption  was  a  condition 
precedent  to  a  valid  conveyance,  without  which 
no  suit  to  redeem  could  be  maintained. 

Appeal  from  Superior  Court,  New  Haven 
County;  John  M.  Thayer,  Judge. 

Action  by  William  E.  Davis  and  another 
against  Sylvia  A.  Ives  to  redeem  mortgaged 
real  estate.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Charles  S.  Hamilton,  for  appellants.  Har- 
ry G.  Day,  for  appellee. 

BALDWIN,  J.  The  plaintiffs  claim  titie 
to  an  equity  of  redemption  in  the  premises 


in  question  under  a  eonreyanee  by  a  trus- 
tee in  I)ankriq>tcy.    After  the  mortgage  to  tlie 
defendant,  and  while  the  mortgagor,  Geor;ge 
W.  Ives,  was  in  partnership  with  bis  son. 
the  firm  and  both  of  its  members  were  adju- 
dicated banlcrupts  on  a  petition  filed  October 
0,  1900,  by  the  defendant  and  others  as  cred- 
itors.   A  single  docket  number,  498,  was  as- 
signed to  all  the  bankruptcy  proceedings,  by 
tbe  District  Court    Prior   to   October  6th, 
the  defendant  had  brought  salt  In  tbe  su- 
perior court  to  foreclose  her  mortgage.    On 
December  16,  1900,  an  order  was  made  by 
tbe  referee  In  bankruptcy,  entttied,  "In  the 
Matter  of  O.  W.  Ives  &  Son,  Bankrupts.    In 
Bankruptcy.    No.  498"— that  tbe  trustee  "be 
authorized  to  sell  any  or  all  of  the  property 
of  the  bankrupts  at  private  sale."    On  De- 
cember 31,  1900,  an  appraisal  of  the  property 
of  the  firm  and  of  the  Individual  property 
of  each  partner  was  returned,  in  which  tbe 
value  of  the  Interest  of  George  W.  Ives  in 
the  mortgaged  premises   was  put  at    $900. 
In  January,  1901,  tbe  trustee  in  bankruptcy, 
on  his  own  application,  vras  made  a  party 
defendant  to  the  foreclosure  suit,  and  In  the 
following  lilarch  a  decree  of  foreclosure  was 
passed.    The   law   day   for   the   trustee   in 
bankruptcy  was  put  on  July  1,  1901.     On 
June  29th,  the  latter  filed  in  the  District 
Conrt  a  paper  of  tbe  following  tenor:    "In 
the  Matter  of  the  Estate  of  George  W.  lyes. 
Bankrupt    In  Bankruptcy.    Respectfully  rep- 
resents Frank  L.  Stiles,  trustee  of  the  estate 
of  said  Iwnkrupt,  that  he  lias  sold  the  equi- 
ty in  certain  portions  of  the  real  estate  in 
said  estate,  pursuant  to  an  order  of  Hon. 
Henry   G.    Newton,   referee  In   bankmptcy, 
made  on  the  16th  day  of  December,  1900, 
to  wit  [describing  the  mortgaged  premises], 
to  James  A.  Davis  and  William  E.  Davis  for 
the  sum  of  one  thousand  (1,000)  dollars;   and 
it  appears  for  the  best  interest  of  said  estate 
that  said  sale  be  confirmed  by  this  conrt, 
the  said  trustee  praying  tliat  said  sale  be  con- 
firmed."   On  the  same  day  a  bearing   was 
begun  before  the  referee  in  bankmptcy,  npon 
the  matters  thus  presented,  and  adjourned  to 
July  Ist,  when  the  referee  refused  to  con- 
firm the  sale  as  prayed  for  or  to  approve  the 
deed  (which,  during  this  interval,  bad  been 
delivered  and  recorded).   Meanwhile,  on  June 
29th,  the  plaintiffs  tendered  the  amount  nec- 
essary to  redeeip  the  premises  to  tbe  defoid- 
ant,  and  also  a  quitclaim  deed  to  themselves 
for  execution.    On  July  1st  this  was  repeat- 
ed.   On  each  occasion  she  refused  to  accept 
the  tender  or  execute  the  deed.    It  did  not 
appear  that  any  consideration  for  the  deed 
from  the  trustee  to  them  was  in  Cact  paid  to 
blm  by  the  plaintiffs,  or  that  it  was  not  prac- 
ticable to  sell  the  premises  at  public  auction 
or  subject  to  the  approval  of  the  referee. 
The  banlmipt  act  dlrecte  (Act  July  1,  1898, 
I  70,  80  Stat  566,  c.  641'  [U.  S.  Comp.  8t 
1901,  p.  8461])  that  "reel  and  personal  prop- 
erty belonging  to  bankrupt  estates  sliall  be 
appraised  by  three  disinterested  appraisers; 
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th«y  shall  be  appointed  by,  and  report  to, 
the  court  Beal  and  personal  property  shall, 
when  practicable,  be  sold  subject  to  the  ap- 
proval of  the  court;  It  shall  not  be  sold  oth- 
erwise than  subject  to  the  approval  of  the 
court  for  less  than  serenty-flTe  per  centum 
of  its  appraised  valuer  The  title  to  property 
of  a  bankrupt  estate  which  has  been  sold, 
aa  herein  provided,  shall  be  conveyed  to  the 
pnrchaaer  by  the  trustee."  The  general  or- 
ders In  bankruptcy  (Mo.  18,  82  C.  O.  A.  zz. 
81  Fed.  XX.)  provide  that  "all  sales  shall  be 
by  public  auction  unless  otherwise  ordered 
by  the  court,"  and  that  "upon  application  to 
tbe  court,  and  for  good  cause  shown,  the 
trustee  may  be  authorized  to  sell  any  sped- 
fled  portion  of  the  bankrupt's  estate  at  pri- 
vate sale."  For  tbe  purposes  of  this  case 
we  shall  assume  that  the  order  of  -December 
IB,  1900,  gave  the  trustea  authority  to  sell 
all  the  estate,  real  or  personal,  of  the  partner- 
ship, or  of  either  of  Its  members,  at  private 
sale.  Such  sale,  however,  was  by  force  of 
tbe  statute  to  be  made,  so  far  as  practicable, 
subject  to  the  approval  of  the  bankrupt  court 
This  remained  true,  even  In  case  of  property 
sold  for  three-fourths  of  Its  appraised  value. 
The  ezpress  prohibition  In  section  70  ag^alnst- 
selling  for  less  than  that  without  such  ap- 
proval did  not  qualify  the  preceding  words 
by  an  implication  that  on  a  sale  for  more 
than  that  no  approval  need  be  sought  Both 
parts  of  the  statute  stand  well  together.  The 
plalntUTs  had  the  burden  of  proving  that  the 
deed  under  which  tbey  claimed  was  an  op- 
erative conveyance.  They  failed  to  satisfy 
the  superior  court  that  it  was  impracticable 
to  make  the  sale  subject  to  tbe  approval  of 
tbe  court  On  the  contrary,  it  was  shown 
that  the  trustee  sought  such  approval,  and 
that  after  due  notice  and  hearing,  it  was 
refused.  It  follows  that  they  have  no  title 
upon  which  they  could  found  a  right  of  re- 
demptlon. 

The  superior  court  properly  treated  the 
docket  entries  of  the  referee  as  legal  evidence 
of  the  matters  therein  stated.  Tbe  bankrupt 
act  (Act  July  1,  1898,  {  42,  30  Stat.  568,  c.  541 
[17.  S.  Comp.  St  1901,  p.  3437])  made  them 
part  of  the  record  of  the  bankruptcy  pro- 
ceedings, and  therefore,  so  far  as  they  went 
the  beet  evidence  of  what  those  were.  Smitli 
V.  Brockett  09  Conn.  492,  501,  38  Atl.  57. 

Under  the  bankrupt  act  (Act  July  1, 1896,  i 
88,  80  Stat  665,  c.  541  [U.  S.  Comp.  St.  1901.  p. 
3435]),  the  disapproval  of  the  sale  by  tho 
referee  (there  having  been  no  attempt  to  re- 
view it)  was  Its  disapproval  by  the  District 
Court 

Tbe  plaintUTs'  demurrer  was  properly  orer^ 
ruled.  It  is  unnecessary  to  inquire  whether 
the  averments  in  the  answer  that  their  deed 
was  fraudulently  procured  and  given  were 
sufficient  The  other  averments  to  the  ef- 
fect that  the  sale  had  not  been  approved, 
and  had  been  disapproved  by  the  bankruptcy 
court  fully  met  the  plalntltTs'  case.  While 
the  tmstee  in  bankruptcy,  when  he  ezecnted 


the  deed,  held  the  title  to  ttie  equity  of  re- 
demption, he  had  no  power  to  dispose  of  it 
ezcept  in  accordance  with  the  provisions  of 
the  bankrupt  act  A  proper  sale  was  a  con- 
dition precedent  to  a  valid  conveyance.  Os- 
bom  V.  Bazter,  4  Cush.  406;  Williamson  v. 
Berry,  8  How.  495,  648,  12  U  Ed.  1170.  A 
valid  conveyance  was  a  condition  precedent 
to  the  maintenance  of  a  suit  to  redeem. 
Dorrance  v.  Baynsford,  67  Conn.  1,  34  Atl'. 
706,  62  Am.  St  Rep.  266.  In  the  case  at  bar, 
both  sale  and  deed  having  been  disapproved 
by  the  court  through  which  only  could  come 
authority  to  make  them,  neither  could  avail 
to  support  tbe  plaintiffs'  claim. 

The  finding  contained  all  the  material  facta,- 
and  the  ezceptlons  taken  to  it  are  overruled. 
There  Is  no  error.  The  other  Judges  concur- 
red. 


McKAY  V.  FAIB  HAVBN  ft  W.  B.  CO. 

(Supreme  Court  of  Brrors  of  Oonnecticnt 
May  12,  1908.) 

TRIAL   DOCKHTB  — STATUTORY   PROVI810NB  — 

REQUEST  TO  PLACH  ON  DOCKET-JTJRT  TBI- 
ALr-CONSTITDTIONAUTY  OF  BTATUTK. 

1.  Pub.  Acta  1899,  c.  187,  p.  1102,  being  in 
substance  the  same  as  Qen.  St'  1902,  p.  247, 
{  720,  provided  for  the  maintenance  of  sepa- 
rate dockets  for  jury  and  court  cases,  and  that 
certain  named  "classes  of  cases  shall  be  entered 
on  the  jury  docket  upon  the  written  request 
of  either  party  made  to  the  clerk  within  thirty 
days  after  the  return  day,"  and  that  when  lu 
any  of  such  cases  an  issue  of  fact  is  joined 
after  such  period  the  case  may  within  lO  days 
thereafter  be  entered  in  the  jn^  docket  upon 
the  request  of  either  party,  and  any  of  such 
cases  may,  at  any  time,  be  entered  in  the  jury 
docket  by  tbe  clerk  upon  written  consent  of  all 
parties,  or  by  order  of  the  court,  and  that  all 
cases  not  entered  in  the  jury  docket  under  the 
foregoing  provisions  should  be  entered  on  the 
court  docket,  and  be  disposed  of  as  court  cases. 
Plaintiff  failed  to  make  a  request  to  have  her 
cause  entered  on  the  jury  docket  within  30  days 
after  the  return  day,  and  an  issue  of  fact  was 
joined  within  such  time.  Her  request  was 
filed  witliin  10  days  after  such  issue  was  join- 
ed. Held,  that  she  failed  to  comply  with  either 
of  the  provisions  of  the  statute. 

2.  The  regulations  of  the  statute  were  dear- 
ly constitutional  ones,  and  neither  deprived 
parties  of  their  right  to  a  jury  trial  nor  im- 
posed any  arbitrary  or  unreasonable  require- 
ments on  one  desiring  such  a  trial. 

Appeal  from  CSourt  of  Ommon  Pleas,  New 
Haven  County;  Julius  C.  Cable,  Judge. 

Action  by  Mary  M.  McKay  against  the  Fair 
Haven  &  Westville  Railroad  Company  to  re- 
cover damages  for  personal  injuries.  Judg- 
ment for  defendant  and  plaintiff  appeals  for 
alleged  error  in  striking  tbe  case  from  the 
Jury  docket    No  error. 

Benjamin  Slade  and  Mazwell  Slade,  for  ap- 
pellant Henry  F.  Parmelee  and  George  D. 
Watrous,  for  appellee. 

PRENTICE,  J.  This  action  was  made  re- 
turnable on  the  first  Tuesday  of  January, 
1902,  being  January  7th.  On  February  6th 
the  defendant  filed  its  answer.     On  the  fol- 
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lowing  day  the  plaintiff  claimed  the  case  for 
the  Jury  docket  The  clerk  thereupon  en- 
tered It  on  aald  docket  The  defendant  then 
moved  to  have  It  stricken  therefrom,  which 
motion  the  court  afterwards  granted.  The 
case  was  then  placed  upon  the  court  docket, 
and  proceeded  to  Judgment,  no  request  be- 
ing made  to  the  court  for  an  order  trans- 
ferring it  to  the  jury  docket  This  action  of 
the  court  In.  striking  the  case  from  the  Jury 
docket  inyolTes  the  only  error  assigned. 

The  statute  then  In  force,  chapter  187,  p. 
1102,  of  the  PubUc  Acts  of  1899,  and  being, 
in  substance,  the  same  as  section  720,  p.  247, 
of  the  Revision  of  1902,  provided  for  the  main- 
tenance of  separate  dockets  for  Jury  and 
court  cases,  and  then  proceeded  In  its  ma- 
terial parts  as  follows:  "The  following  named 
classes  of  cases  shall  be  entered  on  the  Jury 
docket  upon  the  written  request  of  either 
party  made  to  the  clerk  within  thirty  days 
after  the  return  day,  to  wit:  •  •  •  and 
except  as  hereinafter  provided  civil  actions 
involving  such  an  Issue  of  fact  as,  prior  to 
January  first,  1880,  would  not  present  a  ques- 
tion proi)erly  cognizable  In  equity;  when  in 
any  of  the  above-named  cases  an  issue  of  fact 
is  Joined,  after  said  period,  the  case  may, 
within  ten  days  after  such  issue  of  fact  Is 
Joined,  be  entered  In  the  Jury  docket  upon 
the  request  of  either  party  made  to  the 
clerk;  and  any  of  such  cases  may,  at  any 
time  be  entered  in  the  Jury  docket  by  the 
clerk,  upon  written  consent  of  all  parties,  or 
by  order  of  the  court.  All  cases  not  entered 
In  the  Jury  docket  under  the  foregoing  pro- 
visions, Including,"  etc.,  "shall  be  entered  on 
the  court  docket,  and  shall,  together  with  all 
Issues  of  law  and  issues  of  fact,  other  than 
those  specified,  which  may  be  Joined  In  ac- 
tions entered  on  the  Jury  docket,  be  disposed 
of  as  court  cases."  In  passing  upon  the  pro- 
priety of  the  court's  action,  only  two  ques- 
tions are  claimed  to  be  involved,  to  wit:  (1) 
Did  plaintiff's  counsel,  by  a  compliance  with 
the  provisions  of  the  statute,  acquire  the  right 
to  have  the  cause  entered  niwn  the  Jury 
docket?  and  (2)  are  the  regulations  of  the 
statute  constltnlional  and  valid  ones? 

The  plaintiff  was  entitled,  under  the  pro- 
visions of  the  statute,  to  have  her  cause  en- 
tered upon  the  Jury  docket  at  any  time  within 
30  days  after  the  return  day  upon  her  writ- 
ten request  made  to  the  clerk.  This  request 
was  confessedly  not  made.  She  had  an  ad- 
ditional right  upon  a  like  request  made  within 
10  days  after  Joinder  of  an  issue  of  fact,  but 
this  right  was  expressly  conditioned  and  qual- 
ified. It  was  not  left,  as  It  might  easily  have 
been,  unrestricted,  but  was  limited  to  those 
cases  in  which  an  issue  of  fact  should  be 
Joined  after  the  30-day  period.  The  plaintiff 
filed  her  request  within  10  days  after  the 
issue  of  fact  was  Joined,  but,  unfortunately 
for  her,  that  Issue  was  Joined  within,  and  not 
after,  this  period.  She  has,  therefore,  tailed 
to  comply  with  either  of  the  provisions  of 
the  statute  prescribing  the  manner  of  her  ac- 


tion If  she  would  avoid  a  waiver  of  ber  right 
to  a  Jury  trlaL 

The  plaintiff,  however,  urges  upon  m  that 
a  different  Interpretation  should  be  given  to 
the  atatute.  We  are  asked  to  say  that  two 
periods  are  created  by  the  statute — oae  a 
SO-day  period,  within  which  cases  in  which 
an  issue  of  fact  is  created  vritbout  pleadings 
must  be  claimed  for  the  Jury;  and  another,  a 
period  of  10  days  after  issue  of  fact  Joined, 
applicable  to  all  other  causes.  This  claim  is 
wholly  without  warrant  In  the  langpage  In 
which  the  Iieglalature  has  chosen  to  express 
its  will.  This  language  Is  singularly  clear 
and  certain.  It  is  too  clear  to  be  misunder- 
stood, and  too  certain  to  be  susceptible  of  any 
Interpretation  other  than  the  simple  and  ob- 
vious one  we  have  indicated.  It  is  not  by 
any  possibility  open  to  the  charge  of  am- 
biguity, Indefinlteness,  or  obscurity.  Words 
could  scarcely  be  chosen  which  would  express 
with  greater  precision  the  requirementa  to 
be  observed  by  a  litigant  to  claim  his  place 
as  a  matter  of  right  upon  the  Jury  docket 
That  being'  so,  the  Judiciary  is  powerless  to 
Intervene  even  to  remedy  a  mistake.  To  at- 
tempt to  do  so  would  be  a  palpable  exerdae 
of  legislative  functions.  "It  Is  not  allowable 
to  Interpret  what  has  no  need  of  intnpreta- 
tioo."  Farrel  Foundry  v.  Dart,  26  Conn.  382; 
Lee  Bro&  Furniture  Go.  v.  (3ram,  63  Conn. 
433,  28  Atl.  540;  Priestman  v.  United  States, 
4  Dall.  28,  1  L.  Bd.  727;  French  v.  Spencer, 
21  How.  228,  16  L.  Ed.  07.  The  case  of 
Noren  v.  Wood,  72  Conn.  96,  43  AtL  64»,  is 
not  in  point  The  statute  there  interpreted 
was  one  which  the  act  of  1899  amended.  It 
contained  a  palpable  ambiguity,  which  the 
court  was  required  to  interpret,  and  which 
the  act  of  1809,  passed  before  the  intarpretlng 
decision  was  promulgated,  sought  to  remove, 
and  did  effectually  remove,  by  its  more  care- 
fully chosen  language.  The  statutory  r^ula- 
tions  under  review  are  clearly  constitutional 
ones.  They  neither  deprive  parties  of  their 
right  to  a  Jury  trial  nor  impose  any  arbitrary 
or  unreasonable  requirements  upon  one  who 
desires  such  a.  trial.  Beers  v.  Beers,  4  Conn. 
535,  10  Am.  Dec  186;  Colt  v.  Bves,  12  Conn. 
243;   Curtis  v.  Gill,  34  Conn.  48. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


PARK  BREW  CO.  v.  McDBBMOTT. 

(Supreme  Court  of  Rhode  Island.    April  IS, 
1903.) 

ASSIONHBNTS  —  RBQUISITBa  —  FUTTTRa  BARN> 
INOS— RBCOlU>INa-VAIjIDITY. 

1.  Qtn.  Laws  1886,  c.  264,  {  28,  allows  an 

assignmeot  of  futore  earnings,  provided  that  it 
is  recorded,  but  the  statute  does  not  require 
that  the  debt  for  which  the  assignment  is  se- 
curity shall  be  stated.  Wages  were  assigued 
for  a  definite  time,  and  the  assignment  prop- 
erly recorded.  The  assignment  was  to  secnn 
a  certain  Indebtedness,  bat  before  such  Indebt- 
edness had  been  paid  a  loan  was  made  by  the 
assignee  to  the  assignor.     BM,  that  the  a»' 
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signmeut  was  valid,  as  secnritr  for  the  latter 
loan  after  payment  of  the  original  debt,  it  not 
having  been  neceaaary  to  execute  a  new  aaatgn- 
ment. 

Bzceptlons  ftom  District  Ooort,  Provldenoe 
County. 

Action  by  the  Parle  Biev  Company  against 
Charles  McDermott.  From  discharge  of  gar- 
nishee, plalntlfl  excepts.  BxcepUons  over- 
ruled. 

Argued  before  8TINBSS,  C.  J.,  and  TIIi- 
I^NGHAST  and  DOUGLAS,  JJ. 

James  J.  McGovern,  for  plaintiff.  Bdward 
M.  Sullivan,  for  defendant 

STINKSS,  O.  X  The  defendant  made  an 
assigrnment  of  his  wages  for  one  year  from 
December  24,  1902,  to  Arendt,  to  secure  a 
debt  of  $500.  The  bill  of  exceptions  shows 
that  the  assignee  collected  all  of  the  defend- 
ant's wages,  and  applied  them  to  the  reduc- 
tion of  this  debt.  Before  the  debt  was  paid, 
the  assignee  loaned  tbe  defendant  |125,  and 
again  the  same  sum.  At  the  time  of  the 
attachment  the  original  loan  of  $500  had 
been  paid,  but  a  part  of  the  last  loan  had  not 
been  paid.  The  garnishee  disclosed  funds 
subject  to  the  assignment,  and  he  was  dis- 
charged. Exceptions  were  taken  to  the  dis- 
charge, and  the  question  now  la  whether  the 
fund  was  attachable  In  this  suit. 

Gen.  Laws  1886,  c.  264,  |  28,  allows  an  as- 
signment of  future  earnings,  provided  it  Is 
recorded.  Tbe  assignment  in  this  case  was 
duly  recorded,  but  tbe  plaintiff  claims  that, 
as  the  original  debt  was  paid,  the  assign- 
ment cannot  apply  to  a  subsequent  loan,  but 
for  such  loan  there  must  be  a  new  assign- 
ment. This  claim  assumes  that  an  assign- 
ment can  only  apply  to  the  particular  debt 
for  which  It  was  first  given.  Assignments 
such  as  this,  so  far  as  we  have  seen  them, 
recite  no  debt,  but  purport  to  convey  wages 
for  a  definite  time  for  a  consideration.  They 
are  absolute  in  terms.  They  operate  as  a 
mortgage  only  upon  equitable  grounds.  The 
statute  relating  to  them  does  not  require  a 
statement  whether  they  are  absolute  or  for 
the  payment  of  a  debt.  It  simply  requires 
notice  that  the  wages  are  asslpied.  Prom 
this  we  Infer  that  the  purpose  of  the  statute 
is  to  give  that  notice,  and  nothing  more. 
Before  the  statute  suits  were  frequently 
brought  attaching  wages  which  were  shown 
in  court  to  have  been  assigned.  In  this  way 
creditors  were  put  to  much  useless  expense. 
Then  came  tbe  statute  requiring  that  notice 
should  be  given  of  the  assignment.  The  as- 
signment In  this  case  purports  to  convey  the 
earnings  for  an  entire  year.  The  plaintiff 
bad  notice  of  this  from  the  record.  The  as- 
signment conformed  to  the  statute. 

Are  there,  then,  any  equitable  grotmds  to 
defeat  it?  There  are  none  on  the  ground  of 
notice,  for  be  has  the  same  notice  from  the 
record  tbat  he  would  have  if  a  new  assign- 
mont  was  made  and  recorded.  There  is 
nothing  to  sbow  tbat  the  plaintiff  has  been 


in  any  way  misled  or  injured  by  the  omission 
of  a  new  assignment  There  la  no  equity  on 
the  ground  of  consideration,  tor  no  question 
is  made  of  the  additional  loans  on  the  faltb 
of  the  assignment  The  argument  for  the 
plaintiff  Is  that  ss  soon  as  the  original  debt 
was  paid,  the  validity  of  the  assignment  as 
against  creditors,  ceased;  a  new  loan,  there- 
fore, would  require  a  new  assignment.  If 
this  were  a  mortgage  describing  a  specified 
debt,  there  would  be  force  in  the  argument 
But  when  the  plaintiff  has  all  the  notice  that 
the  statute  was  designed  to  provide,  namely, 
the  fact  of  an  assignment  and  when  the  in- 
strument Is  broad  enough  to  carry  the  title 
to  the  property  here  atta<died,  except  upon 
equitable  grounds  which  do  not  appear,  we 
do  not  thinlc  that  the  plaintiff's  position  can 
be  sustained.  If  A.  should  borrow  money 
of  B.,  leaving  his  watch  in  pledge,  and,  be- 
fore payment,  borrow  another  stun  on  the 
same  pledge,  the  pledgee  could  hold  the 
watch  until  the  second  sum  should  be  paid. 
The  same  principle  applies  to  this  case. 
The  formality  of  a  repledge  would  not  be  re- 
quired in  .the  case  Just  stated,  and  we  see  no 
reason  why  It  sbould  be  required  in  the  case 
of  an  assignment.  The  possession  of  the 
pledge  and  tbe  assignment  are  equally  notices 
of  a  lien.  A  repledge  or  a  new  assignment 
could  give  no  more  notice. 

It  is  argued  tbat  under  such  a  decision 
there  might  be  secret  agreements  or  devices 
in  fraud  of  creditors.  Possibly,  for  any  ar- 
rangement which  gives  one  a  lien  ahead  of 
other  creditors  may  be  fraudulent,  yet  in 
most  cases  it  is  not  so.  Help  based  upon 
this  sort  of  security  must  generally  come 
from  a  friend.  A  court  cannot  however,  be- 
cause of  a  possibility,  apply  tbe  rules  of  law 
differently  in  one  case  than  in  others  where 
the  same  rule  is  involved.  Possibility  of 
fraud  under  one  view,  which  would  be  ex- 
cluded by  another  equally  reasonable  view, 
may  affect  the  construction  of  a  statute;  but 
that  is  not  the  case  here.  Perhaps  It  might 
be  better  if  tbe  statute  required  a  statement 
of  the  debt  for  which  the  assignment  Is  made, 
so  as  to  give  the  creditor  fuller  Information; 
but  it  does  not  The  creditor  has  all  the  no- 
tice that  the  statute  requires,  and.  If  he  is 
not  affected  by  fraud  or  special  injury,  we 
do  not  see  that  we  can  say  that  another 
loan  In  good  faith  is  contrary  fo  the  statute, 
or  Invalid,  because  a  new  notice  to  the  same 
effect  is  not  given.  If  there  is  fraud,  one  as- 
signment is  just  as  invalid  as  two  would  be, 
and  there  is  as  much  chance  for  fraud  under 
two  as  under  one.  If,  knowing  the  amount 
of  the  debt  and  that  It  had  been  paid,  one 
should  give  credit,  we  do  not  say  what  the 
effect  might  be,  for  that  case  is  not  before 
us.  We  have  already  held  In  Robinson  v. 
McKenna,  21  B.  I.  117,  42  Atl.  510,  that  an 
assignment  which  Is  colorable  merely,  from 
which  the  defendant  gets  advantage,  and 
which  serves  to  keep  credltora  from  attach- 
tnent  i»  void.    Bnt  here,  according  to  tbe 
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bin  of  exceptions,  the  assignee  drew  all  the 
debtor's  wages,  and  applied  tbeiii  to  the  debt, 
and  the  additional  loans  were  made  on  the 
same  security.  Under  these  facts  we  do  not 
see  that  the  lack  of  a  second  notice  to  the 
same  effect  as  that  then  on  record  renders  the 
action  void  as  against  creditors. 

We  therefore  decide  that  the  discharge  ot 
the  gamlshee  was  right,  and  the  exceptions 
are  OToraled. 


WEST  V.  MUNICIPAL  COUBT  OF 

PROVIDBNCH. 

(Supreme  Court  of  Bhode  Island.     April  8, 

1803.) 

■XECUTORS  AND  ADMINISTRATORS— NBOLBOT 
TO  FILE  ACCOONT— HXCUSB. 

1.  Under  Gen.  Laws  1886,  c.  218,  i  8,  pro- 
Tldlng  that  an  executor  or  administrator,  who, 
on  being  cited,  neglects  or  refuses  to  render  an 
.  account  within  30  dars  without  assigning  a  sat- 
isfactory reason  therefor,  shall  be  held  account- 
able for  the  fnll  ralue  of  personal  property  of 
the  deceased,  with  Interest,  and  shall  not  be 
entitled  to  compensation  for  his  seryices,  the 
fact  that  an  injnnctioa  was  in  force  restraining 
administrator  from  transferring  or  incumbering 
certain  alleged  partnership  assets  and  effects  of 
hia  decedent  was  no  excuse  for  his  neglect  to 
file  an  account  In  the  probate  coart  after  being 
cited  80  to  do. 

Appeal  from  Common  Pleas  Division. 

In  the  matter  of  the  estate  of  Oeorge  X 
West,  deceased.  From  a  decision  of  the  mu- 
nicipal conrt,  disallowing  certain  items  In  the 
account  of  Thomas  F.  West,  administrator, 
he  appeals.  Verdict  sustaining  disallowance. 
Petition  for  a  new  trial.    Denied. 

Argued  before  STINESS,  C.  J.,  and  TXIj- 
LINOHAST  and  DOUGLAS,  JJ. 

Andrew  B.  Patton  and  Augustas  S.  Miller, 
for  appellant  Charles  A.  Wilson  and  John 
Doran,  for  appellee. 

DOUGLAS,  J.  This  cause  Inyolves  the 
consideration  of  the  account  of  Thomas  F. 
West,  administrator  of  the  estate  of  George 
3.  West,  which  was  rendered  to  the  munic- 
ipal court  of  the  city  of  Providence,  and  there 
partially  allowed.  From  the  disallowance  of 
certain  charges  made  by  the  administrator 
against  the  estate  he  appealed,  and  claimed 
a  Jury  trial.  Upon  trial  of  the  case  in  the 
common  pleas  division  the  jury  found  that 
the  decision  of  the  municipal 'court  was  cor- 
rect, and  the  petitioner  now  asks  us  to  set 
aside  this  verdict  as  being  against  the  law 
and  the  evidence  with  respect  to  those  Items. 
These  are:  EHrst,  a  claim  for  compensation, 
for  his  services  as  administrator,  of  12,500; 
secondly,  a  claim  of  $106  for  rent  of  ofHce; 
thirdly,  a  claim  for  money  paid  a  clerk  for 
alleged  services  to  the  estate. 

The  claim  for  compensation  was  rejected 
by  the  probate  court  because  the  appellant 
had  neglected  to  file  his  account  for  83  days 
after  being  cited  to  do  so.  Section  3  of  chap- 
ter 219  of  the  Genera)  Laws  of  1886  provides: 


"If  any  executor  or  administrator,  after  be- 
ing cited  as  aforesaid,  shall  neglect  or  refoae 
to  render  an  account  pursuant  thereto  tor  the 
space  of  80  days  without  assigning  to  said 
court  satisfactory  reason  therefor,  such  ex- 
ecutor or  administrator  shall  be  held  acconnt- 
able  for  the  full  value  of  the  personal  prop- 
erty of  the  deceased,  with  interest,  and  BbaU 
be  entitled  to  no  compensation  for  his  aerv- 
ices."  At  the  trial  of  the  appeal  In  the  com- 
mon pleas  division  the  presidlnig  Justice  In- 
structed the  Jury  to  disallow  this  claim.  Tbe 
ruling  of  the  probate  court  and  of  the  com- 
mon pleas  division  was  correct,  unless  tbe 
appellant  rendered  to  the  probate  conrt  a 
satisfactory  reason  for  bis  delay.  It  Is  rather 
uncertain  upon  the  evidence  whether  the  ap- 
pellant rendered  to  the  probate  court  any 
reason  for  his  delay.  He  says  now  that  hia 
excuse  was  an  Injunction,  which  forbade  him 
to  interfere  with  certain  partnership  property. 
He  testifies:  "Q.  239.  You  were  ordered  t& 
file  your  account  In  the  probate  court?  A. 
Yes,  sir.  Q.  240.  Did  you  file  It  within  tbe 
time  that  yon  were  ordered?  A.  No,  sir.  I 
was  Instructed  by  my  attorney  that  we  were 
under  a  restraining  order  from  the  Supreme 
Court,  and  not  to  file  it.  Q.  244.  In  what 
case  was  that  order  made?  A.  I  think  that 
was  in  tbe  Ellen  West  case.  Q.  245.  That 
there  was  an  injunction  restraining  you  from 
filing  your  account?  A.  I  didn't  know  that 
it  was  in  that  particular  order.  I  could  not 
give  it  verbatim  now.  Q.  246.  That  was 
the  reason,  you  say,  was  it,  why  you  did  not 
render  your  account?  Was  that  tbe  reason 
you  gave  in  the  probate  court?  A.  No,  sir." 
The  case  referred  to  was  bill  in  equity  No. 
4,500,  Ellen  West,  Adm'x,  v.  Tbomas  F.  West 
et  al.,  Adm'rs,  brought  to  establish  a  partner- 
ship between  George  J.  West  and  his  de- 
ceased brother,  Ambrose  E  West,  and  to  re- 
cover an  alleged  balance  due  the  estate  of 
Ambrose.  This  bill  was  filed  June  9,  1897, 
and  states  on  belief  that  there  are  acooonts 
owing  and  uni»aid  to  the  partnership,  that  the 
ofllcc'  library  and  furniture  were  bought  with 
partnership  money,  and  that  $10,000  of  part- 
nership money  were  invested  in  mortgages  on 
real  estate  in  the  name  of  George.  Tbe  de- 
cree for  a  preliminary  injunction  entered 
July  8,  1897,  enjoined  the  administrators  of 
George's  estate  "from  alienating,  transferring, 
or  in  any  way  Incumbering  the  itartneTship 
assets  and  effects  described  in  complainant's 
bill  until  further  order:  provided,  that  this 
injunction  shall  not  be  construed  to  apply  to 
the  money  of  the  estate  of  George  J.  West 
now  on  deposit  on  call  In  the  Rhode  Island 
Hospital  Trust  Company  of  Providence."  We 
are  unable  to.  see  how  this  order  could  inter- 
fere with  the  rendering  of  the  account  re- 
quired by  the  probate  court  Tbe  appellant 
had  long  before  returned  an  Inventory  of  the 
estate,  and  all  the  items  charged  to  himself 
in  the  account  which  he  did  afterwards  re- 
turn are  either  items  of  the  inventory  or  pro- 
ceeds of  those  items.    The  account  la  idmply 
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a  statement  of  these  items,  and  of  sabse- 
qnent  collections  and  payments,  and  charge 
for  serrices.  The  Injunction  was  still  In 
force  when  the  account  now  under  considera- 
tion was  filed,  and  offered  no  obstacle  to  it 
then.  If  the  claims  in  the  bill  threatened  the 
title  to  any  of  the  property  with  which  the 
appellant  was  already  charged,  he  could  have 
appended  to  the  account  a  statement  that 
such  claims  were  made,  and  so  have  fully 
protected  himself.  The  excuse  has  no  merit, 
and  the  statute  was  properly  applied  to  this 
case. 

The  second  item  which  was  disallowed  by 
the  probate  court  and  by  the  Jury  is  number- 
ed 22  in  the  original  account:  "November  7, 
1896,  rent  of  offices,  $54.16."  In  his  reasons 
of  appeal  he  states  it  as  |108.  The  appellant 
originally  claimed  to  be  reimbursed  for  office 
rent  for  the  months  of  June,  July,  August, 
September,  and  October.  He  withdrew  the 
item  covering  June  and  July,  and  the  court 
disallowed  the  item  covering  the  month  of 
October.  The  appellant's  claim  was  that  the 
retention  of  his  brother's  offices  until  Novem- 
ber Ist  was  necessary  for  the  work  of  set- 
tling the  estate.  The  evidence  on  this  point 
was  conflicting,  and  we  cannot  say  that  the 
conclusion  of  the  court  and  of  the  Jury  was 
erroneous. 

The  same  view  must  be  taken  of  the  third 
item.  The  charge  is  for  salary  of  a  clerk 
employed  in  the  office  after  the  death  of 
George  J.  West.  The  appellant  claimed  that 
he  should  be  allowed  $98  on  this  account, 
being  $7  per  week  for  14  weeks,  or  from 
Qeorge's  death  until  November  Ist.  The  court 
allowed  him  $42,  and  disallowed  the  balance, 
$56.  The  evidence  does  not  convince  us  that 
the  services  of  the  clerk  to  the  estate  were 
worth  more  than  the  court  and  the  Jury  al- 
lowed. 

The  petition  for  a  new  trial  is  denied,  and 
the  case  will  be  remanded  to  the  common 
pleaa  division  for  entry  of  decree. 


COOKS  V.  MILLEB  et  aL 

(Supreme  CSourt  of  Rhode  Island.     April  8, 

190S.) 

BQUITT  — JURISDICTION  — FAILUKB  OF  ARBI- 
TRATION—BXBCUTBD  CONTRACT— AP- 
PRAISAL BT  COURT. 
1.  Bqulty   will   entertain   a   bill   by  a   lessee 
whose  term   has  expired,   and  whose   landlord 
has    taken    possession,    to    appraise    buildings 
Mected  by  hun  on  the  premises  under  a  provi- 
sion that  the  landlord  shoald  have  the  right  to 
purchase  them  at  a  valuation  to  be  fixed  by 
arbitrators,   it  appearing  that  the   arbitrators 
chosen  by  the  parties  have  failed  to  agree. 

Bill  by  Frank  A.  Cooke  against  Edwin  P. 
Miller  and  others.  On  demurrer  to  bill  De- 
murrer overruled. 

Argued  before  STINESS,  G.  J.,  and  Tlli- 
UNOHA8T  and  DOUGLAS,  JJ. 

Francdio  O.  Jlllson  and  Cooke  ft  Angell, 
for  complainants.  Bdward  D.  Basaett,  for 
respondents. 


STINESS,  0.  3.  A  written  lease  provided 
that  at  the  end  of  the  term  the  lessor  should 
have  the  right  to  buy  buildings  on  the  land, 
built  by  lessee,  at  a  price  to  be  settied  by 
three  arbitrators;  one  to  be  chosen  by  eacb 
party,  and  the  third  by  these  two.  At  the 
end  of  the  lease  the  owners  took  possession 
of  the  land,  and  have  since  retained  it  The 
parties  chose  arbitrators,  but  they  were  un- 
able to  agree.  After  their  failure  other  arbi- 
trators were  chosen,  and  these  also  failed  to 
settie  a  price;  whereupon  the  lessee  brings 
this  bill  to  have  the  value  of  the  buildings 
taken  by  the  respondents  settied  by  a  master 
or  in  some  other  way.  The  respondents  de- 
mpr  to  the  bill  on  the  grounds  that  the  facts 
do  not  show  a  case  for  relief  in  equity,  and 
that  the  relief  prayed  for  cannot  be  given. 

This  question  has  been  one  of  rare  occur- 
rence, because  in  most  cases  a  unanimous 
award  is  not  required.  In  Oooth  v.  Jackson, 
6  Yes.  Jr.  12  (1801),  Lord  Chancellor  Bldon 
said  he  was  not  aware  of  any  case,  where 
the  Judgment  of  arbitrators  is  not  given  in 
the  time  and  manner  of  the  agreement,  that 
the  court  have  substituted  themselves  for  the 
arbitrators,  and  made  the  award.  It  is  to  be 
noted  that  this  decision  related  to  an  execu- 
tory agreement  See,  also,  Mllnes  v.  Gery, 
14  Yes.  Jr.  400.  BlundeU  v.  Brettargh,  17 
Yes.  Jr.  282,  pointed  to  an  exception  to  the 
statement  in  C!ooth  ▼.  Jackson  in  Lord  Bl- 
don's  question,  "Then  was  there  a  part  per- 
formance or  acquiescence?"  There  being 
none,  the  decision  was  the  same  as  in  the 
previous  case.  In  Gregory  v.  Mlghell,  18 
Yes.  Jr.  328,  under  an  agreement  for  a  lease 
for  21  years,  rent  to  be  <lxed  by  arbitrators, 
the  tenant  entered,  expended  money  on  the 
place,  and  arbitrators  were  appointed  by  the 
parties.  The  lessor  refusing  to  sign  arbitra- 
tion bonds,  the  arbitrators  refused  to  pro- 
ceed; and  thus  the  matter  stood  for  several 
years,  when  the  tenant  brought  the  bill  for 
specific  i)erformance.  Sir  William  Grant, 
master  of  tlie  rolls  under  Eldon,  as  lord  chan- 
cellor, referring  to  the  contract,  said:  "It  is 
In  part  i)erformance,  and  the  court  must  find 
some  means  of  completing  its  execution. 
*  *  *  The  amount  must  be  fixed  in  some 
other  mode,  and  it  seems  to  me  that  it  should 
be  ascertained  by  the  mast»,  without  send- 
ing it  to  another  arbitration,  which  might 
possibly  end  in  the  same  way."  In  Dinham 
V.  Bradford,  6  L.  R.  Ch.  App.  (1868)  619,  it 
was  agreed  that  one  partner  should  purchase, 
at  the  dose  of  the  partnership,  the  share  of 
the  other,  at  a  valuation  Iiy  two  persons. 
Trouble  arising  between  the  partners,  no  ar- 
bitrators were  appointed,  and  a  bill  was  filed 
for  a  valuation.  The  defendant  relied  on  the 
doctrine  that  an  agreement  for  sale,  price 
to  be  fixed  by  arbitrators,  with  nothing  more, 
cannot  be  carried  into  effect  by  the  court 
Lord  Hatherley,  L.  C,  said:  "This  case  Is 
not  like  that  of  the  sale  of  an  estate,  the 
price  of  which  is  to  be  settied  by  arbitration, 
but  is  a  case  in  which  the  whole  scope  and 


Digitized  by 


Google 


928 


54  ATLANTIC  HBPOBTER. 


<B.L 


Object  of  tb«  deed  would  be  entirely  fnu- 
trated  11  the  court  were  to  apply  the  well- 
known  doctrine  to  the  present  drcumstancea. 
In  cases  of  specific  performance  the  matter 
Is  very  plain'  and  simple.  One  person  agrees 
to  sell  his  estate  In  a  given  way,  and  no 
rights  are  changed  by  the  c^cumstance  of 
that  method  of  selling  the  estate  having  fail- 
ed. The  estate  remains  where  it  was  and 
the  money  where  it  waa  But  here  •  •  • 
It  la  much  more  like  the  case  of  an  estate 
sold  and  the  timber  on  a  part  to  be  taken  at 
a  valuation,  the  adjusting  of  matters  of  that 
sort  forming  part  of  the  arrangement,  but 
being  by  no  means  the  substance  of  the 
agreement  In  such  cases  the  court  hfuf 
found  no  difficulty.  If  the  valuation  cannot 
be  made  modo  et  forma,  the  court  will  sub- 
stitute itself  for  the  arbitrators.  It  is  not 
the  very  essence  and  substance  of  the  con- 
tract, so  that  no  contract  can  be  made  out 
except  through  the  medium  of  arbitrators. 
Here  the  property  has  been  had  and  enjoyed, 
and  the  only  question  now  is,  what  is  right 
and  proper  to  be  done  with  regard  to  set- 
tling the  price?"  A  more  exact  statement  of 
the  case  at  bar  could  hardly  be  given.  The 
line  of  law  is  sharply  drawn  between  enfor- 
cing arbitration  In  executory  contracts  and 
those  in  which  there  has  been  part  perform- 
ance, and  the  matter  of  arbitration  was  not 
the  main  part,  but  an  incident,  of  the  con- 
tract. In  the  present  case  the  complainant, 
as  lessee,  put  up  buildings  on  the  respond- 
ents' land,  which  the  latter  were  to  pay  for 
if  the  lease  was  not  renewed.  The  respond- 
ents have  the  buildings.  The  complainant 
cannot  remove  them.  The  contract  has  been 
fully  executed,  excepting  payment  This  has 
been  tried  according  to  the  contract,  and  has 
failed.  The  parties  cannot  be  put  In  statu 
quo,  as  in  an  executory  contract.  If  the 
complainant  were  to  sue  at  law,  the  contract 
could  be  pleaded.  It  is  a  typical  case  for  re- 
lief In  equity.  The  English  rule  sustains  the 
bill,  and  American  cases  are  In  the  same  line. 
Biddle  v.  Ramsey,  62  Mo.  153,  was  almost 
exactly  like  the  case  at  bar,  and  relief  was 
granted  in  equity.  To  the  same  efTect  are 
Hug  V.  Van  Burkleo,  58  Mo.  202;  Coles  v. 
Peck,  96  Ind.  333,  4»  Am.  Rep.  161.  The 
same  principle  was  involved  in  Town  of  Bris- 
tol V.  Bristol  Water  Works,  19  R.  I.  413,  34 
Atl.  859,  32  L.  R.  A.  740,  where  the  doctrine 
was  fully  considered.  In  that  case  one  of 
the  parties  had  refused  to  appoint  an  arbi- 
trator; In  this  case  there  has  been  no  refusal. 
We  think,  however,  that  the  remedy  Is  the 
same  In  both  cases,  when  there  Is  need  to 
apply  It  In  Grosvenor  v.  Flint,  20  R.  I.  21, 
37  Atl.  304,  the  respondents  refused  to  agree 
to  Impartial  men  to  such  an  extent  as  to 
amount  to  a  refusal  of  the  arbitration  alto- 
gether, and  hence  relief  was  granted  in  eq- 
uity. This  bill  rests  upon  the  same  princi- 
ple, since  here  arbitration  has  been  tried  and 
failed;  and  It  can  make  no  difference,  if  the 
method  agreed  upon   falls,   whether  it   be 


from  the  conduct  of  the  parties  or  of  the 
arbltTBton.  In  either  case  It  is  a  failure. 
The  contract  does  not  call  for  two  arbitra- 
tions, and  It  would,  therefore,  be  as  much 
beyond  the  terms  of  the  contract  to  order 
another  arbitration  as  to  proceed  through  a 
master.  We  think  the  remedy  la  well  set- 
tled on  sound  reason. 
Demurrer  to  the  bill  overruled. 


MULHOLLAND  et  ai  v.  GILLAN. 

(Supreme'  Court  of  Rhode  Island.     April  8, 

1903.) 

WILLS— DISPOSITION  OT  PROFBRTT. 

1.  An   instrument  making  no   disposition   of 

property,  further  than  providing  for  payment 

of  debts,  but  which  appoints  an  executor,  may 

be  a  will. 

Appeal  by  David  Mulholland  and  otbera 
from  probate  of  a  will  appointing  William  F. 
A.  GlUan  and  another  executors.  Appellants 
petition  for  a  new  trial.    Denied. 

Argued  before  STINESS,  0.  J,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Peter  J.  Quinn,  for  appeUanta.  Doran  ft 
Flanagan,  for  appellees. 

DOUGLAS,  J.  This  case  comes  befOre  va 
upon  a  petition  for  a  new  trial  of  an  appeal 
from  the  probate  of  an  Instrument  purporting 
to  be  the  last  will  and  testament  of  Mary  V. 
McCloskey,  late  of  Providence,  deceased. 
The  writing  In  question  is  In  the  words  and 
figures  following: 

"I,  Mary  V.  McCloskey,  of  Providence,  R. 
I.,  make  and  declaro  this  to  be  my  last  will 
and  testament 

"I  direct  that  my  funeral  expenses  and 
debts.  If  any,  be  paid. 

"As  to  my  estate  at  present  I  ovm  certain 
shares  of  the  Elevated  Railroad  Company  in 
Boston,  and  certain  bonds  about  which  Infor- 
mation may  l>e  had  from  Mr.  Royce  J.  Alien, 
of  92  State  street  Boston. 

"I  appoint  as  executor  of  this  will  and  to 
administer  my  estate,  Dr.  William  F.  A.  Gil- 
Ian,  of  Pawtucket,  R.  L,  and  James  Brandley 
of  Walpole,  Massachusetts. 

"In  testimony  whereof  I  hereunto  set  my 
hand  this  29th  day  of  March,  1901. 

"Mary  V.  McCloskey. 

"Signed,  published  and  declared  as  and  for 
her  last  will  and  testament  In  the  presence  of 
us,  who  at  her  request  and  in  her  presence 
and  In  presence  of  each  other  hereto  sub- 
scribe our  names  as  witnesses. 

"Margaret  A.  Reddington, 
"John  Doran." 

It  was  contended  by  the  contestants  that 
the  testatrix  did  not  intend  to  make  a  will 
when  she  signed  this  paper,  and  that  she 
was  unduly  influenced  to  execute  the  same. 
The  evidence  upon  these  points  was  to  some 
extent  conflicting,  but  on  the  whole,  clearly 
preponderates  In  support  of  ths  verdict 
which  sustained  the  will. 
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The  objection  most  serionBly  urged  In  the 
common  pleas  division  was  that,  In  con- 
templation of  law,  tbe  writing  under  con- 
sideration is  not  a  will,  and  ought  not  to  be 
admitted  to  probate  as  such.  The  presiding 
justice  overruled  this  objection,  and  the  ap- 
pellants duly  excepted,  and  now  Insist  upon 
this  claim  as  ground  for  a  new  trial.  The 
document.  It  Is  true,  lacks  the  ordinary  char- 
acteristics of  a  will.  In  that  It  makes  no 
disposition  of  the  testator's  estate,  further 
than  to  provide  for  payment  of  debts.  It 
does,  however,  declare  the  wish  of  the  tes- 
tator as  to  who  shall  settle  her  affairs  and 
distribute  her  property,  and  we  know  of  no 
principle  of  law  which  forbids  a  person  from 
exercising  such  powers.  We  have  a  statute 
(Gen.  Laws  1896,  c.  212,  8  5),  which  provides 
that,  where  part  of  an  estate  \a  disposed  of 
by  will,  the  executor  named  therein  shall  be- 
come ex  officio  administrator  of  the  Intestate 
residue:  thus  favoring  the  selection  by  a 
decedent  of  the  person  who  shall  administer 
npon  property  which  goes  to  his  next  of  kin 
because  he  does  not  desire  to  make  a  dif- 
ferent disposition  of  It.  As  was  observed 
by  the  learned  Judge  who  presided  at  the 
jury  trial.  If  the  testatrix  had  given  the 
smallest  legacy,  her  right  to  appoint  an  ex- 
ecutor would  have  been  incontestable,  and 
by  the  statute  that  executor  would  have 
taken  upon  himself  the  administration  of 
the  whole  estate.  Why  shonld  her  wish 
be  less  prevalent  In  the  present  case?  From 
the  old  rule  of  the  common  law,  which  vest- 
ed In  an  executor  all  the  personal  property, 
charged  only  with  a  trust  to  pay  debts  and 
legadee,  it  loglc&.lly  followed  that  the  mere 
appointment  of  an  executor  effectually  dis- 
posed of  all  the  personal  property.  The  mod- 
ification of  thd  rule  by  modern  statutes  sim- 
ply Imposes  upon  the  executor  the  additional 
trust  of  distributing  the  residue  among  the 
next  of  kin,  Instead  of  keeping  It  for  him- 
self. Hays  V.  Jackson,  6  Mass.  149,  162.  The 
most  reliable  text-writers,  as  well  as  the 
seneral  concensus  of  decisions,  support  the 
preposition  that  an  instrument  In  the  form  of 
a  will,  and  executed  with  the  prescribed 
formalities,  which  Intrusts  to  a  certain  per- 
son, as  executor,  the  settlement  of  the  estate, 
though  It  does  not  further  affect  the  dis- 
position of  the  property.  Is  a  will,  and,  as 
such,  should  be  admitted  to  probate.  1  Wil- 
liams on  Executors  (7th  Am  Ed.)  268  (*182): 
2  Redaeld  on  Wills  (2d  Bd.)  p.  67,  p.  •2; 
Sch.  on  Wills,  {  1,  note  2,  t  297,  p.  312;  Jar. 
Wills,  18,  note  1;  Page  on  Wills,  39,  {  45b; 
29  Am.  A  Eng.  Enc.  L.  ast  Ed.)  125,  note. 
In  the  latter  work  It  Is  said:  "While  It  Is 
undoubtedly  true  that  any  instrument  Intend- 
ed to  dispose  of  the  testator's  property  after 
death,  provided  the  statutory  formalities  are 
observed,  may  operate  as  a  will,  yet  It  seems 
clear  that  the  term  to-day  applies  equally  to 
Instruments  framed  exclusively  with  a  view 
to  appointing  executors,  leaving  the  property 
to  pass  under  the  statute  of  distributions  ai 
MA.-«9 


though  no  win  had  been  made."  This  princi- 
ple Is  recognized  In  numerous  cases  where 
the  testator  had  disposed  only  of  real  estate 
or  of  trust  property  and  appointed  an  execu- 
tor, and  the  instrument  was  held  to  be  a 
will.  In  re  Goods  of  Jordan.  L.  B.  1,  Probate 
ft  Divorce,  565;  In  re  Goods  of  Lancaster,  1 
Swabey  &  Tristam,  464;  In  re  Goods  of 
CSnbbon,  L.  R.  11  Probate  tt  Divorce,  169; 
In  re  Goods  of  Miskelly,  4  Ir.  B.  Eq.  62: 
Brownrigge  v.  Pike,  L.  B.  7  Probate  &  Di- 
vorce, 61. 

In  Bayeanx  v.  Bayeaux,  8  Pnlge,  383,  the 
testator  had  attempted  to  dispose  of  his 
property,  but  the  disposition  was  unintelligi- 
ble. The  court  held  the  will  was  void,  except 
as  to  the  appointment  of  the  widow  to  be 
executrix  and  testamentary  guardian. 

Barber  v.  Barber,  17  Hun,  72,  was  an  ap- 
peal from  a  decree  allowing  the  following 
Instrument  as  a  will: 

"I  Jededlah  Barber,  of  the  Yillage  of  Ho- 
mer, for  my  last  will  and  testament  as  fol- 
lows: 

"I  nominate  and  appoint  Samuel  UcC^Uan 
Barber,  Thomas  D.  Chollar  and  Robert  H. 
McCellan,  executors  of  this  my  will,  and 
for  the  purpose  of  converting  my  real  estate 
Into  money  I  authorize  and  empower  them  to 
sell  the  same. 

"Witness,"  etc. 

"[Signed]  Jededlah  Barber." 

This  was  admitted  to  probate  as  a  will  of 
personal  estate,  and  an  appeal  taken.  Mr. 
Justice  Boardman,  In  delivering  the  opinion 
of  the  court,  cites  many  of  the  old  authori- 
ties to  the  effect  that  the  bare  nomination  of 
an  executor  entitles  a  will  to  probate.  He 
also  says,  "If  a  man  make  a  will  In  which 
be  declared  himself  to  die  Intestate,  the  paper 
will  operate  as  a  bequest  of  his  property  to 
the  persons  designated  by  the  statutes  of  dis- 
tribution," and  adds,  "We  And  no  authority 
or  writer  expressing  views  conflicting  with 
those  stated,  and  hence  conclude  that  the  in- 
strument under  consideration  was  a  valid 
wUl." 

In  Jollffe  ▼.  Fanning,  10  Rich.  Law.  186, 
a  will,  of  which  the  only  legal  provisions 
were  to  revoke  a  former  will  and  to  appoint 
an  executor,  was  sustained. 

In  re  Johns'  WIU,  30  Or.  494,  47  Pac.  341, 
50  Pac.  226,  36  L.  R.  A.  242,  the  court  says: 
"Modem  Jurisprudence  stands  In  support  of 
the  will,  whether  an  executor  Is  appointed  or 
not,  and  yet  the  appointment  of  an  executor 
Is  sufficient  to  make  the  Instrument  a  will. 
It  Is  not  uncommon  for  a  testator  to  make 
his  win  for  the  sole  purpose  of  nominating 
an  executor  to  administer  his  estate."  To 
the  same  effect,  see  In  re  Hickman,  101  Cal. 
600,  36  Pac.  118.  And  In  Prater  v.  Whittle. 
16  S.  O.  40-46,  It  Is  said:  "So  little  has  the 
probate  court  to  do  with  the  contents  of  a 
will  or  Its  construction,  that  It  Is  laid  down 
as  an  elementary  principle  that  the  bare 
nomination  of  an  executor,  without  giving 
any  legacy  or  appointing  anything  to  be  done 
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by  btm,  li  anffldcnt  to  make  It  a  will,  and  as 
a  will  it  Is  to  be  proved.' " 

The  decisions  dted  by  the  contestants  are 
mostly  aside  from  the  question  at  Issue.  The 
paper  considered  in  the  case  of  Williamson's 
Will,  6  Ohio  St  C.  F.  Dea  505,  was  a  decU- 
ratlon  of  the  legitimacy  of  the  signer's  cbll- 
dren,  and  a  revocation  of  previous  testamen- 
tary dispositions.  In  Williams  v.  Noland 
(Tex.  Civ.  App.)  32  S.  W.  328,  the  document 
was  a  written  declaration,  under  a  statute  of 
Texas,  that  certain  persons  should  be  guard- 
ians of  a  child.  In  Estate  of  Meade,  118  Cal. 
429,  50  Pac.  541,  62  Am.  8t  Rep.  244,  it  was 
claimed  that  a  letter  to  an  undertaker,  ex- 
pressing a  desire  for  cremation,  and  giving 
various  information  as  to  what  should  be. 
done  in  case  of  the  writer's  death,  was  held 
not  to  be  a  will;  but  in  respect  to  one  para- 
graph, which  It  was  urged  appointed  an  ex- 
ecutor, and  hence  made  the  paper  a  will,  the 
court  say:  "If  the  paper  appoints  an  execu- 
tor, this  contentton  is  sound;"  citing  In  re 
Hickman,  101  Cal.  613,  36  Pac.  118.  In  Mc- 
Bride  v.  McBrlde,  26  Grat.  476,  a  will  was 
drawn  up,  but  never  signed.  It  was  held 
that  a  letter  written  by  the  deceased,  refer- 
ring to  this  draft  as  a  will,  was  not  an  execu- 
tion of  it.  In  Coffman  v.  Coffman,  85  Va. 
439,  8  S.  E.  672,  2  L.  R.  A.  848,  17  Am.  St. 
Rep.  69,  a  paper  executed  as  a  will,  disin- 
heriting a  son,  but  making  no  disposition  of 
the  estate  and  appointing  no  executor,  was 
held  not  to  be  a  will. 

The  ruling  of  the  court  and  the  verdict  of 
the  Jury  were  right,  and  the  petition  for  a 
new  trial  Is  denied. 


L'BSPERANCB  v.  HEBRON  MFG.  CO. 

(Supreme  Court  of  Rhode  Island.    March  27, 
1903.) 

JIASTER  AND  SERVANT— SBRVANT'S  INJURIES 

— INSTRUCTI0N3-MISAPPUCA- 

TION  OF  EVIDENCE. 

1.  In  an  action  for  a  servant's  injuries,  claim- 
ed to  have  been  caused  by  the  sudden  starting 
of  a  machine,  produced  by  defective  pulley,  the 
evidence  of  Iratb  parties  was  understood  by 
themselves  and  the  court  to  refer  to  a  loose 
pulley  on  the  machine  itself,  and  the  conrt  so 
applied  the  evidence  in  instructing  the  jury, 
d^ere  was  a  verdict  for  plaintiff,  and  it  after- 
wards appeared  that  the  only  direct  testimony 
of  plaintiff  bearing  on  the  subject  was  not  in- 
tended by  the  witness  to  refer  to  the  pulley 
on  the  machine,  but  to  a  different  one.  Held, 
that  defendant  was  so  prejudiced  by  the  appli- 
cation of  the  evidence  by  the  court  and  jury 
to  the  loose  pulley,  and  by  being  caused  to  re- 
frain from  producing  evidence  Ebowing  that  the 
other  pulley  was  in  good  condition,  as  to  entitle 
it  to  a  new  trial. 

Action  on  the  case,  for  negligence,  by  Pe- 
ter L'Ksperance  against  the  Hebron  Manu- 
facturing Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  petitions  for  a  new 
trial.    Petition  granted. 

Argued  before  STINESS,  O.  J.,  and  TIIj- 
UNGHAST  and  DOUGLAS,  JJ. 


Joseph  Osfleld,  Jr.,  for  plaintiff.  Bdward 
D.  Bassett,  for  defendant  ' 

PER  OURIAM.  Tbls  case  la  btoaght  to 
recover  damages  for  injuries  soflered  by  the 
plaintiff  from  having  Ids  band  caught  in  a 
machine  while  he  was  in  the  service  and  em- 
ployment of  the  defendant  At  the  trial  it 
was  contended  that  the  accident  occurred 
from  the  sudden  starting  of  the  machine 
while  the  plaintiff  was  cleaning  it  and  that 
the  starting  was  automatic;  being  produced 
by  a  defective  pulley.  All  the  plaintiff's  evi- 
dence about  the  defect  was  understood  to  re- 
fer to  the  loose  pulley  on  the  machine  itaelf, 
and  all  the  defendant's  evidence  on  that 
point  referred  to  that  pulley.  The  court  as 
well  as  the  counsel,  so  applied  the  testimony. 
The  presiding  Justice  charged  the  Jury  as 
follows:  "Undoubtedly,  the  fingers,  the  band, 
or  the  portion  of  the  band  of  the  plaintitr 
was  caught  in  the  carding  machine,  but  that 
in  itself  is  not  sufficient  to  enable  yoa  to 
determine  what  caused  his  hand  to  be  so 
caught.  That  Is  the  vital  question;  and  if 
you  cannot  determine  that  it  was  so  caught 
because  of  the  negligence  of  the  defendant 
corporation  in  keeping  their  machines  in  an 
bnproper  condition,  unless  yon  find  it  was 
caught  and  caused  by  the  wabbling  of  the 
loose  pulley  which  thrust  the  belt  upon  the 
tight  pulley  and  caused  this  machine  to  op- 
erate at  a  time  when  it  tiad  been  stopped  by 
the  plaintiff  in  the  performance  of  bis  daty, 
unless  you  find  that  you  cannot  find  for  the 
plaintiff."  It  now  appears  that  the  testi- 
mony of  Peter  Miller,  who  gave  tbe  only  di- 
rect evidence  about  the  defect  was  not  in- 
tended to  refer  to  this  loose  pulley  on  the 
machine,  but  to  a  driving  pulley  situated 
upon  the  main  line  of  shafting.  By  this  mis- 
take, in  which  all  parties  participated,  the 
defendant  was  prejudiced,  first,  by  having 
the  court  and  Jury  apply  the  evidence  to  the 
loose  pulley;  and,  secondly,  by  being  caused 
to  refrain  from  producing  evidence  to  show 
that  the  other  pulley  was  in  good  condition. 

We  think,  therefore,  that  the  defoidant  is 
entitled  to  a  new  trial. 


FIRST  NAT.  BANK  OF  PAWTUCKET  v. 
ADAMSON. 

(Supreme  Conrt  of  Rhode  Island.    March  20, 
1903.) 

BILLS  AND    NOTES— INDORSEMENT— WAIVER 
OF  DEMAND  AND  NOTICE. 

1.  Where  defendant  signed  an  indorsement  to 
a  note,  guarantying  its  payment,  and  waiving 
demand  and  notice,  the  waiver  was  of  demand 
and  notice  as  iudorser,  and  not  as  guarantor; 
the  latter  not  being  entitled  to  notice. 

Action  by  the  First  National  Bank  of  Paw- 
tucket  against  Edward  Adamson.  There  was 
a  verdict  for  plaintiff,  and  defendant  peti- 
tions for  a  new  trial.    Petition  denied. 
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Axgaed  befon  8TINESS.  0.  J.,  and  TIL- 
LINOHA8T  and  DOUGLAS,  JJ. 

Jamea  L.  Jenka,  for  plaintiff.  CHaude  X 
Famswortb,  for  defendant 

STINBSS,  0.  J.  The  defendant  la  sned  aa 
Indorser  of  a  promisaory  note.  At  tbe  trial 
the'  note  waa  put  in,  bearing,  nnder  tbe  alg- 
nature  of  tbe  indorsers,  tbe  following  In- 
dorsement, algned  before  matorl^  by  tbe  de- 
fendant and  another:  "We  hereby  guarantee 
payment  of  thla  note,  waiving  demand  and 
notice  to  us."  The  defendant  moved  for  a 
nonsuit  upon  the  ground  tbat  by  reason  of 
tbe  Indoiaeipent  he  became  a  Joint  guarantor 
with  Atberton,  suable  only  as  such;  that,  as 
guarantor,  he  was  entitled  to  notice;  that 
the  waiver  applied  to  tbat  notice,  and  not 
to  notice  to  him  as  indorser;  hence,  notice 
not  having  been  given,  he  was  discharged  as 
Indorser.  The  defendant  petitions  for  a  new 
trial  upon  the  ground  that  the  verdict  was 
against  the  evidence. 

At  the  making  of  the  note  the  defendant 
waa  the  payee,  and  became  Indorser  upon  Its 
transfer.  The  waiver  which  he  signed  was 
clearly  that  of  demand  and  notice  to  him  as 
Indoraer,  which  baa  a  technical  and  well- 
nnderatood  meaning,  both  in  law  and  com- 
mercial nsage.  It  Is  the  ordinary  notice  that 
payment  has  been  demanded,  and  the  note 
dishonored.  No  such  notice  is  required  to  be 
given  to  a  guarantor  or  sorety.  Tbe  defend- 
ant relies  npon  a  sentence  In  Jackson  Bank 
V.  Irons.  18  R.  I.  718,  30  Atl.  420,  which  he 
mislnterpreta.  Tbe  court  there  said:  "A 
guarantor  of  a  note  Is  entitled  to  notice  of 
its  nonpayment  within  a  reasonable  time, 
and.  In  case  of  the  failure  of  the  bolder  to 
give  the  notice,  is  relieved  from  liability  to 
tbe  extent  of  loss  resulting  from  the  failure." 
This  statement  relates  to  the  equitable  rule 
tbat  notice  of  nonpayment  must  be  given  to  a 
guarantor  within  a  reasonable  time,  so  as  to 
give  him  an  opportunity  to  save  himself  from 
losa.  Failure  to  give  notice  does  not  release 
a  guarantor,  except  In  case  of  consequent 
loss,  and  only  to  the  extent  of  the  loss.  Such 
a  rule  of  notice,  which  is  not  uniform  in  all 
the  states,  does  not  change  the  character  of 
a  party  as  shown  by  the  note  itself.  It  does 
not  release  one  as  Indorser,  or  change  him 
from  indorser  to  guarantor,  which  Is  what 
the  defendant  here  claims.  2  Dan.  Neg.  Ins. 
(5th  Ed.)  i  178&  In  Jackson  Bank  v.  Irons 
the  defendants  were  not  indorsers  at  alL 
The  question  was  "to  construe  the  anoma- 
lous writing  on  the  back  of  the  note."  Jack- 
son Bank  v.  Irons,  19  R.  I.  484,  34  Atl.  951. 
Under  the  law  of  this  state  as  it  then  stood, 
they  were  either  Joint  makers  or  guarantors. 
The  case  has  no  application  to  the  case  at 
bar.  Here  the  defendant  was  an  Indorser. 
He  waived  notice  in  a  way  tbat  could  only 
relate  to  notice  due  to  an  Indorser.  His 
guaranty  of  the  note,  if  it  had  validity,  did 
not  change  his  previous  relation  to  it,  but 


simply  added  to  it  an  agreement  of  guar- 
anty. If  it  bad  no  validity,  for  want  of  con- 
Blderation,  clearly  it  changed  nothing. 

The  verdict  was  rightly  given,  and  the  pe- 
tition for  new  trial  is  denied. 


WILLIAMS  et  al.  v.  STARKWEATHER. 

(Supreme  Court  of  Rhode  Island.     March  23, 

1903.) 

BIU,  OF  RBTIBW— TIME-FORBiaN  BXBCUTOR 
— lONORANCB  OF  THE  STA.TB'8  LAWS. 

1.  A  bill  of  review  for  correction  of  a  final 
decree  will  not  be  eutertained  unless  It  is  filed 
within  one  year  after  entry  of  the  decree. 

2.  A  foreign  executor  cannot  excuse  his  fail- 
are  to  fiJe  a  bill  of  review  in  proceedings  con- 
cerning the  ertate  within  the  prescribed  time 
by  pleading  ignorance  of  the  laws  of  the  state. 

Amended  bill  by  George  Fred  Williams,  as 
executor,  etc.,  and  others,  against  Joseph  U. 
Starkweather,  as  administrator,  etc.,  to  re- 
view and  reverse  a  decree  entered  on  a  bill 
brought  by  respondent  against  complainants. 
A  demurrer  to  the  original  bill  was  sustained 
(53  Atl.  870),  and  complainants  filed  t£elr 
amended  bill.  Heard  on  demurrer  to  tbe 
amended  bill.    Demurrer  sustained. 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Charles  E.  Gorman,  for  complainants.  Ed- 
ward D.  Bassett,  for  respondent 

PER  CURIAM.  Tbe  decree  which  this  biU 
seeks  to  review  was  entered  February  2, 
1900,  and  this  bill  was  filed  August  4,  190:;. 
Upon  demurrer  to  the  original  bill,  It  was 
held  that  this  court  has  no  Jurisdiction  to 
entertain  a  bill  of  review  filed  more  than  one 
year  after  the  entry  of  the  decree  which  it 
seeks  to  reverse.  Tbe  argument  for  the  com- 
plainant upon  the  amended  bill  Is,  for  the 
most  part,  addressed  to  the  merits  of  tbe  bill 
itself.  The  court  decided  that,  regardless  of 
the  merit  or  demerit  of  the  case,  the  bill  was 
filed  too  late.  So  far  as  tbe  complainant's 
argument  deals  with  this  question,  the  con- 
siderations submitted  have  been  discussed 
and  weighed  by  the  court  before  rendering 
the  opinion  reported  In  24  R.  I.  512,  63  Atl. 
870.  The  cases  now  cited  to  this  point  do 
not  weaken  the  conclusion  of  the  court  that 
In  Rhode  Island  the  rule  has  been  adopted 
not  to  entertain  a  bill  of  review  for  cor- 
rection of  a  final  decree  unless  the  bill  of  re- 
view is  filed  within  one  year  after  the  de- 
cree has  been  entered.  In  Lytton  v.  Lytton, 
4  Brown  Reports  (Eden)  441,  decided  in  1793, 
It  is  stated  tbat  the  general  rule  then  in 
force  in  England  forbade  a  bill  of  review  to 
be  brought  to  reverse  a  decree  after  20 
years.  The  Massachusetts  cases  favor  the 
rule  we  have  adopted.  Plymouth  v.  Russell 
Mills,  7  Allen,  438,  was  a  bill  to  set  aside  an 
award  on  tbe  ground  of  fraud,  and  baa  no 
direct  application  here.  In  Evans  v.  Bacon, 
99  Mass.  215,  it  is  said:  "It  is  true,  there  is 
no  statute  of  limitation  fixing  a  precise  peri- 
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od  of  time  after  which  the  right  to  file  a 
bill  like  the  present  Is  barred.  But  the  limi- 
tation of  a  year  for  writs  of  review  affords 
a  close  and  forcible  analogy." 

Towards  the  close  of  our  opinion  the  re- 
mark is  made  that  this  rule  lias  not  deprived 
the  complainant  of  any  substantial  right,  be- 
cause the  objections  which  he  urges  were 
known  to  him  when  the  decree  was  entered. 
This  remark  might  with  equal  propriety  be 
made  with  respect  to  the  excuses  for  delay 
recited  In  the  amendment  to  the  bill.  All  of 
the  circumstances  now  urged  were  known  to 
the  complainant  either  when  the  decree  was 
entered,  or  shortly  afterwards.  He  knew 
what  the  decree  was  Immediately.  He  found 
in  March,  1900,  that  it  was  too  late  to  repre- 
sent the  estate  Insolvent.  His  attempt  to  get 
relief  from  the  General  Assembly  was  frus- 
trated March  29,  1900,  and  nothing  since  then 
has  changed  his  rights  or  liabilities.  He 
could  have,  filed  his  bill  of  review  within  six 
months  after  the  obnoxious  decree  was  enter- 
ed, with  substantially  the  same  allegations 
which  he  urges  to-day.  If  the  rule  were 
flexible,  then  we  see  no  special  circumstances 
In  this  case  to  require  it  to  I>e  relaxed.  The 
complainant  Insists  with  considerable  urgen- 
cy upon  his  ignorance  of  Rhode  Island  law; 
but,  while  this  might  be  a  valid  plea  from  a 
foreigner  who  had  unwittingly  transgressed 
some  arbitrary  regulation  of  our  law,  it  is 
manifestly  the  duty  of  any  person  who  volun- 
tarily assumes  the  office  of  executor  to  ac- 
quaint himself  with  the  statutes  which  di- 
rect and  control  his  official  actions. 

The  demurrer  to  the  amended  bill  is  sus- 
tained. 


REYNOLDS  v.  GARST. 

(Supreme  Court  of  Rhode  Isiaad.     April  1, 

1903.) 

BIDBWALKS— DHFBCT— LIABIIiITT  OP  PROP- 
ERTY OWNER. 
1.  Where  an  opeuing  was  made  in  a  side- 
walk' by  a  contractor  for.  the  purpose  of  carry- 
ing mnchiuery  into  the  cellar  of  a  building,  the 
duty  to  guard  the  opening  was  prima  facie  on 
the  owner  occupying  the  building. 

Action  on  the  case  for  negligence  by  Thom- 
as J.  Reynolds  against  Sebastian  Oarst 
There  was  verdict  for  plaintiff,  and  defend- 
ant petitions  tor  a  new  trial.  Petition  de- 
nied. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Page,  Page  &  Gushing,  for  plaintiff.  Tll- 
liugbast  &  Murdock,  for  defendant 

PER  CURIAM.  This  case  was  brought  to 
recover  for  damages  suffered  by  the  plaintiff, 
a  boy  of  about  four  years  of  age,  from  falling 
Into  an  opening  in  the  sidewalk  opposite  the 
defendant's  land  and  building.  The  opening 
was  made  by  removing  a  section  of  the  walk, 
under  which  the  cellar  extended,  for  the  pur- 
pose of  carrying  into  the  cellar  materials  to 


be  used  in  setting  machinery  In  the  building. 
The  setting  up  of  this  machinery  was  done 
by  a  contractor,  and  the  principal  gronnd 
of  defense  was  that  at  the  time  of  the  acci- 
dent the  duty  of  guarding  the  opening  devolv- 
ed upon  the  contractor,  and  not  upon  the 
owner  of  the  building.  Prima  facie  the  duty 
to  guard  the  opening  was  that  of  the  owner, 
who  was  likewise  the  occupant  of  the  bund- 
ing. The  burden,  therefore,  of  showing  tbat 
at  the  time  in  question  some  other  party 
was  using  the  opening,  and  had  the  care  of 
It,  is  upon  the  defendant  We  do  not  think 
that  be  has  shovra  ttiat  such  was  the  fact 
His  own  testimony  seems  to  be  that  tbe  con- 
tractor had  finished  using  the  opening.  Tbe 
Jury  were  Justified  in  finding  that  the  open- 
ing unguarded  was  dangerous,  and  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  tbe  premises;  hence  ttielr  verdict 
should  not  be  disturbed. 
New  trial  denied. 


EOTCHFORD  v.  UNION  B.  CO. 

(Supreme  Court  of  Rhode  Island.    March  18, 

1903.) 

LIUITATIONS— EFFECT  OF  STATTTTB. 

1.  Pub.  Laws  1902,  p.  49,  c.  976,  (  1,  passed 
April  3,  1902,  to  take  effect  July  1,  1902.  pro- 
viding tliat  an  action  for  a  personal  injury  shall 
be  commeuced  and  sued  within  two  years  next 
after  the  cause  of  action  shall  accme,  and  not 
after,  is  prospective,  and  does  not  shorten  the 
period  of  limitation  of  causes  of  action  accru- 
ing before  July  1,  1902. 

Action  on  the  case  for  personal  Injury  by 
N.  Mary  Rotchford  against  the  Union  Bail- 
road  Company.  To  a  plea  of  limitations, 
plaintiff  demurs.    Demurrer  sustained. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  BLODGETT,  JJ. 

Thomas  F.  Famell,  fOr  plaintiff.  David 
S.  Baker,  for  defendant. 

BLODOBTT,  J.  The  single  question  pre- 
sented by  the  plaintiff's  demurrer  Is  whether 
the  provisions  of  chapter  976,  p.  49,  Pub. 
Laws,  i  1,  can  be  pleaded  In  bar  of  causes  of 
action  existing  before  July  1,  1902.  The  act 
In  question  was  passed  on  April  3,  1902,  to 
take  effect  on  July  1,  1902,  and  so  much  of 
the  same  as  is  material  to  this  case  is  con- 
tained in  these  words:  "Actions  of  the  case 
for  injuries  to  the  person  shall  be  commenced 
and  sued  within  two  years  next  after  tbe 
cause  of  action  shall  accme,  and  not  after." 
This  chapter  takes  the  place  of  chapter  234 
of  the  General  Laws  of  1896,  which  allowed 
an  action  of  this  nature  to  be  "commenced 
and  sued  within  six  years  next  after  tbe 
cause  of  action  shall  accrue  and  not  after." 
The  plaintiff  brought  her  action  on  Novemtier 
28.  1902,  alleging  in  her  declaration  an  injury 
and  cause  of  action  on  August  12,  1900.  If, 
therefore,  tbe  statute  Is  retrospectlTe  in  its 


V  1.  See  Limitation  of  AoUona,  toL  n.  Cant.  Ots- 
t  IS. 
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opera tlon,  the  action  must  fall;  and  It  fol- 
lows that  the  action  is  seasonably  brought  If 
the  statute  applies  only  to  causes  of  action 
accruing  after  July  1,  1902. 

The  defendant  contends  that  the  statute 
retroacts,  and  that  the  action  is  barred, 
claiming  that  the  period  between  its  enact- 
ment on  April  3,  1902,  and  the  time  when  it 
took  effect,  viz.,  Jnly  1,  1902,  is  to  be  com- 
puted as  a  period  within  which  any  cause  of 
action  existing  prior  to  the  latter  date,  and 
not  then  barred  by  the  lapse  of  6  years,  might 
be  sued.  If  the  construction  for  which  he 
contends  be  the  correct  construction,  then  a 
cause  of  action' arising  on,  say,  July  16,  1896, 
and  which  would  not  otherwise  be  barred 
until  July  15,  1902,  must  be  sued  before 
July  1,  1902,  or  14  days  earlier  than  the 
law  then  in  force  required,  in  order  to  be 
maintained.  If  action  thereon  is  brought 
after  Jnly  1,  1902,  and  before  July  15,  1902, 
the  2-year  limitation  of  the  present  statute 
would  apply,  and  the  plaintiff  would  find 
that  his  right  of  action  had  expired  on  July 
15,  1808,  or  nearly  4  years  before.  Again,  if 
the  defendant's  construction  be  correct,  a 
cause  of  action  accruing  Just  before  the  pas- 
sage of  this  act  on  April  3,  1902,  viz.,  on  April 
1, 1902,  and  which  then  might  have  been  sued 
at  any  time  within  6  years  thereafter,  viz., 
before  April  1,  1908,  must  by  this  act  be  sued 
In  any  event  before  April  1,  1904;  thus  de- 
priving a  plaintiff  of  4  years'  time  In  which 
to  sue  on  an  existing  cause  of  action. 

It  Is  unquestioned  that  the  Legislature  may 
shorten  periods  of  limitation,  and  may  make 
such  statutes  retrospective  by  express  pro- 
vision; but  a  construction  which  gives  5 
years  and  11%  months  as  a  period  of  limita- 
tion in  a  certain  cause  of  action  existing 
when  it  takes  effect,  and  only  2  years  to  an- 
other cause  of  action  of  the  same  nature,  is 
not  to  be  favored,  especially  when  the  very 
object  of  the  limitation  is  to  apply  the  same 
rule  and  to  allow  the  same  rights  to  all  who 
are  similarly  situated.  But  the  defendant 
contends  that  inasmuch  as  the  words  of  the 
act  under  consideration  are  substituted  for, 
and  become  the  language  of,  chapter  234  of 
the  Qeneral  Laws  of  1896,  unless  the  words 
or  the  act  are  deemed  to  apply  to  all  causes 
of  action  accruing  prior  to  July  1,  1902,  in 
that  case  the  period  of  limitation  theretofore 
created  by  existing  laws  as  to  such  cases  is 
repealed,  and  no  other  period  of  limitation 
is  substituted  therefor,  and  that  such  a  re- 
sult is  accomplished  by  the  provisions  of  an 
act  whose  ostensible  purpose  is  to  reduce  the 
period  of  limitation  theretofore  created.  Un- 
doubtedly the  provisions  of  chapter  976,  p. 
49,  Pub.  I^ws  1902,  repeal  pro  tanto  the  pro- 
visions of  chapter  234,  Gen.  Laws  1896,  with 
which  they  conflict.  But  by  section  16  of 
chapter  26  of  the  General  Laws  of  1896  it 
is  provided  that  "the  repeal  of  any  statute 
shall  in  no  case  affect  any  act  done,  or  any 
right  accrued,  acquired  or  established,  or  any 
suit  or  proceeding  had  or  commenced  in  any 


civil  case  before  the  time  when  such  repeal 
takes  effect."  And  it  follows  that  if  the  act 
shall  be  held  to  apply  only  to  causes  of  action 
which  shall  accrue  after  July  1,  1902,  that 
the  statute  last  cited  would  still  preserve  the 
rights  accrued  thereunder,  and  one  of  those 
rights  was  then  the  right  to  sue  on  such  a 
cause  of  action  within  the  period  of  six  years 
from  the  time  it  accrued.  To  the  foregoing 
observations  there  must  be  added  a  further 
observation,  derived  from  an  examination  of 
the  language  used  in  the  act  The  period  of 
limitation  therein  defined  is  expressed  to  be 
"within  two  years  next  after  the  cause  of 
action  shall  accrue."  This  expression  is  by 
no  means  equivalent  to  the  words  "shall  have 
accrued,"  inasmuch  as  the  former  clearly 
contemplates  only  a  future  event,  to  occur 
after  the-  taking  effect  of  the  act  on  Jnly  1, 
1902.  Indeed,  this  distinction  was  clearly 
made  In  Fiske,  Adm'x,  v.  Briggs,  6  R.  I.  563, 
where  the  court,  speaking  of  the  language  of 
the  statute  of  limitations  then  before  the 
court,  said:  "The  language  is  not  like  that 
in  Williamson  v.  Field's  Ex'rs,  2  Sandf.  Ch. 
568,  cited  by  the  plaintiff,  'after  Buch  action 
shall  accrue,'  which  was  held  In  that  case  to 
refer  to  such  actions  as  should  thereafter  ac- 
crue; and  the  distinction  was  taken  between 
these  words  and  the  terms  'next  after  such 
action  accrued,'  which  might  leave  the  act  to 
operate  upon  the  past  as  well  as  future  caus- 
es." And  finally  it  is  a  familiar  rule  of  con- 
atmctlon  that  statutes  of  limitations  are  held 
to  be  prospective,  only.  In  their  operation, 
unless  by  their  express  terms  or  by  necessary 
implication  they  shall  be  held  to  express  the 
legislative  intent  that  a  retroactive  effect  la 
to  be  given  to  them.  We  fell  to  find  such  a 
retroactive  effect  to  be  either  directly  ex- 
pressed or  to  be  necessarily  implied  in  the 
language  of  the  act  in  question,  especially  if 
we  construe  the  period  elapsing  between  the 
passage  of  the  act  on  April  3,  1902.  and  the 
time  of  its  taking  effect,  on  July  1st  there- 
after, as  but  a  reasonable  period  of  notice  to 
the  public  that  a  new  period  of  limitation 
would  be  in  force  from  and  after  the  latter 
date. 

We  are  therefore  of  the  opinion  that  the 
act  in  question  applies  only  to  causes  of 
action  which  shall  accrue  after  July  1,  1902. 
and  it  follows  that  the  demurrer  is  sustained. 


DONAHUE  V.  TOWN  COUNCIL  OF  CUM- 
BERLAND. 

(Supreme  Court  of  Rhode  Island.    March  27, 
1903.) 

MUNICIPAL   OORPORATIONS^POLICH    OFFICBR 
— RBHOVAL— RBVISW  BT  COURTS. 

1.  Pub.  Laws  1896,  p.  69,  c.  495,  beuig  a 
special  act  conferring  powers  on  the  town  coun- 
cil of  Cumberland,  authorized  it  to  appoint  po- 
lice constables,  and  suspend  them  on  charges 
preferred  by  the  chief  of  police,  provided  that 
they  shall  not  be  subject  to  removal  except  tot 
misconduct  or  incapacity  of  such  a  character 
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as  the  council  might  deem  a  disqualification  for 
office.  Btld,  that  no  appeal  lay  to  the  courts 
from  the  council's  removal  of  a  police  officer; 
the  powei-a  gireu  the  council  not  being  such  ai 
a  court  could  exercise,  and  Gen.  Laws  1896,  c. 
248,  authorizing  appeals  from  courts  of  probate 
and  town  councils,  not  being  applicable,  hariug 
been  in  existence  when  chapter  485  was  passed. 

Proceedings  before  the  town  conndl  of 
Cumberland  for  the  Temoval  of  John  Dona- 
hue as  a  police  ofScer.  From  an  order  of  re- 
moval, Donahue  appeals.    Dismissed. 

The  statute  referred  to  is  as  follows:  "The 
town  council  of  tbe  town  of  Cumberland  may 
appoint  so  many  and  such  police  constables 
for  special  duties.  Including  a  chief  of  police, 
as  may  from  time  to  time  be  determined  up- 
on, and  may  at  any  time  suspend  any  such 
officer  from  his  office  upon  charges  of  official 
misconduct  or  incapacity  preferred  by  tbe 
chief  of  police:  provided,  however,  that  the 
members  of  the  paid  police  department  of 
said  town,  including  those  now  already  ap- 
pointed, shall  not  be  subject  to  removal  from 
office  at  any  time,  except  for  misconduct  or 
incapacity  of  sucb  a  character  as  the  town 
council  may  deem  a  dlsquaUflcation  for  said 
office,  but  all  such  removals  shall  be  by  the 
town  council  upon  charges  made  In  writing 
and  of  which  the  officer  complained  of  shall 
have  bad  notice  and  opportunity  to  be  heard 
thereon." 

Argued  before  STINESS,  C.  J.,  and  Tllr- 
LIN6HAST  and  DOUGLAS.  JJ. 

John  M.  Brennan  and  Thomas  F.  Vance, 
for  appellant.  Comstock  &  Gardner,  for  ap- 
pellees. 

PER  CURIAM.  We  think  that  the  discre- 
tion conferred  upon  the  town  council  of 
Cumberland,  by  section  1,  c.  495,  p.  69,  of  the 
Public  Laws  1896,  is  final.  The  statute  pro- 
vides that  upon  charges  made  in  writing,  and 
after  notice  and  opportunity  to  be  beard,  the 
town  council  may  remove  certain  officers  "for 
misconduct  or  incapacity  of  such  character 
as  the  town  council  may  deem  a  disqualifica- 
tion" for  the  office.  The  definition  of  the 
quallflcfltion  of  a  police  officer  Is  a  legisla- 
tive, not  a  Judicial,  function,  and  the  settling 
the  qualifications  is  as  much  a  part  of  tbe 
act  of  tbe  town  council  as  the  decision 
whether  or  not  tbe  person  In  question  pos- 
sesses them.  B^m  the  nature  of  this  power, 
no  appellate  court  can  exercise  It  The  ap- 
pointment and  removal  of  subordinate  offi- 
cers employed  in  the  administration  of  the 
town  government  involves  so  large  an  ele- 
ment of  personal  choice  that  It  must  of  ne- 
cessity be  left  to  local  authority.  If  there  is 
any  irregularity  in  the  action  of  the  council, 
it  may  be  corrected  by  certiorari;  but  we 
cannot  believe  that  the  general  words  of 
chapter  248,  Gen.  Laws  1896,  relating  to  or- 
ders or  decrees  of  courts  of  probate  and  town 
councils,  were  Intended  to  apply  to  such  a 
case  as  the  present.  Chapter  495  was  pass- 
ed subsequently  to  the  provisions  of  the  gen- 


eral statutes  concerning  appeals,  and  Ib  a 
special  act  conferring  d^lnlte  powers  upon 
the  town  council  of  Cumberland.  Tbeir  reso- 
lution In  this  case  differs  from  such  orders 
and  decrees  of  town  councils  as  could  have 
t)cen  in  the  mind  of  the  Legislature  when  tbe 
general  statute  was  passed. 


GORMAN  V.  STILLMAN  et  sL 

(Supreme  Court  of  Rhode  Island.     Feb.  ZL, 

1903.) 

FORBION  EXBCUTORS— ACTIONS-COURTS— JU- 
RISDICTION—SERVICE  ON  RESIDENT  AOBNT 
— OENBRAI.  APPEARANCE-EFFECT. 

1.  Gen.  Laws  1886,  c.  212,  {  45,  requires  that 
every  nonresident  executor,  I>efore  entering  on 
the  duties  of  his  trust,  shall  appoint  a  resident 
agent,  and  agree  that  service  of  any  legal  pro- 
cess against  ulm  as  executor,  if  made  on  sach 
agent,  shall  b«  of  the  same  esect  as  if  made  on 
tite  executor  within  the  state.  Held,  that  where 
a  nonresident  was  appointed  an  executor  in 
Rhode  Island,  and  acquired  possession  of  funds 
there  on  which  it  was  sought  to  impoae  an 
equitable  lieu,  service  of  process  on  such  exec- 
utor's agent  appointed  under  such  statute  con- 
ferred jurisdiction  of  such  executor. 

2.  Where  a  nonresident  legatee  appeared  in 
a  suit  against  the  executor  in  Rhode  Island 
to  impose  an  equitable  lien  on  the  funds  to 
which  such  legatee  was  entitled,  and  consent- 
ed to  the  granting  of  a  preiiminaj^  injunction, 
and  thereafter  appeared  and  testified  as  a  wit- 
ness in  his  behalf,  the  court  thereby  acquired 
jurisdiction  of  such  legatee,  which  could  not 
be  ousted  by  the  legatee's  subsequent  special 
appearance  for  the  purpose  of  objecting  to  the 
service. 

Bill  by  Charles  B.  Gtorman  against  James 
W.  Stlllman  and  others  to  establish  an  equi- 
table Hen  on  a  fund  In  the  hands  of  defendant 
George  W.  Stlllman  as  executor.  On  motion 
to  dismiss  for  want  of  Jurisdiction.  Motion 
denied. 

See  24  R.  L  264,  52  Atl.  108& 

The  following  is  tbe  rescript  referred  to 
In  tbe  opinion: 

"The  complainant  brings  this  bill  for  an 
order  granting  to  him  an  equitable  lien  up- 
on assets  in  the  hands  of  George  G.  Still- 
man,  executor  of  the  will  of  Harriet  M. 
Utter,  belonging  to  the  respondent  James 
W.  Stlllman,  who  resides  out  of  this  state. 
The  complainant  was  the  attorney  of  James 
W.  Stlllman  in  a  contest  of  the  will,  which 
resulted  In  a  compromise.  After  the  ser- 
vices were  ended,  the  latter  gave  an  order 
to  tbe  complainant  upon  the  executor  for 
the  sum  of  five  hundred  dollars,  to  be  charged 
to  bis  account,  for  the  services  so  rendered. 
This  order,  so  far  as  appears,  not  having  been 
accepted  by  tbe  executor,  the  complainant 
brings  this  bill.  The  defense  Is  that  the  com- 
plainant did  not  obey  the  instructions  of  his 
client  (said  James],  whereby  the  latter  got 
$500  less  tiian  he  expected  to  get  in  tbe  settle- 
ment The  agreement  of  settlement  was  in 
writing,  submitted  to  said  James,  himself  a 
member  of  the  bar,  and  signed  by  him.  He 
now  says  that  he  did  not  understand  the  effect 
of  It    There  was  testimony  that  It  waa  ex- 
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plained  to  blm  br  flie  oomplalnant,  -with  a 
statement  of  flgnies  ahowing  the  result  How- 
ever this  may  have  been,  tbere  is  no  evidence 
of  misrepresentation  or  nnf  almess,  and  the  re- 
spondent most  be  presomed  to  have  understood 
-what  he  signed.  The  order  given  after  the 
conclaslon  of  the  services  must  also  be  taken 
to  have  been  a  contract  as  to  the  amount  of 
compensation.  Tbere  la  no  evidence  to  war- 
rant setting  It  aside.  The  court  therefore 
decides  that  the  complainant  Is  entitled  to 
an  equitable  lien  upon  the  fund  belonging  to 
said  James  W.  Stlllman  for  the  amovmt  of  the 
order." 

Argued  before  STINESS,  O.  J.,  and  TIL- 
LING HAST  and  DOUGLAS,  J  J. 

Charles  E.  Gorman,  for  complainant  James 
W.  Stlllman,  in  pro.  i>er. 

TILLINGHAST,  J.  Upon  the  trial  of  this 
case  on  the  merits,  in  October  last  the  court 
decided  that  the  complainant  was  entitled 
to  an  equitable  lien  upon  the  fund  In  the 
bands  ot  the  respondent  George  G.  Stlllman. 
executor,  belonging  to  the  respondent  James 
W.  Stlllman,  for  the  ■  ahiount  of  the  order 
given  by  the  latter  to  the  complainant  on  the 
said  executor,  July  11,  1001,  to  wit  for  the 
sum  of  $600.  See  rescript  filed  October  24, 
1902.  The  respondent  James  W.  Stlllman 
then  moved  for  a  reargument  of  the  cause  on 
various  grounds,  amongst  which  were  the 
grounds  (1)  that  the  court  was  without  Juris- 
diction in  the  case,  for  the  reason  that  there 
was  no  seizure  of  the  property  involved  in 
the  suit  and  hence  it  was  not  a  proceeding 
in  rem;  (2)  that  the  court  was  without  juris- 
diction, because  the  property  sought  to  be 
reached  by  the  bill  was  in  custodia  legis — 
that  is,  under  the  control  of  the  probate 
court  of  Westerly— and  therefore  not  subject 
to  the  order  of  this  court;  and  (3)  because 
no  legal  service  of  process  had  been  made 
upon  said  respondent  In  Rhode  Island.  Up- 
on consideratloD  of  all  the  grounds  relied 
upon  in  support  of  said  motion  for  reargu- 
ment the  court  denied  the  same,  whereupon 
the  respondents  again  moved  for  the 'dismis- 
sal of  said  salt  on  the  ground  that  the  court 
was  without  Jurlsdlctloii  therein,  and  this 
motion  is  now  before  us. 

The  respondent  James  W.  Stlllman,  who  la 
a  member  of  this  bar,  but  who  resides  in 
Boston,  vigorously  and  pendsteutly  contends, 
In  argument  and  in  an  elaborate  brief,  that 
as  the  respondents  are  both  nonresidents  of 
this  state,  and  have  not  been  personally 
served  with  process  in  this  state,  the  court 
baa  obtained  no  Jurisdiction  over  them,  and 
hence  that  the  Judgment  which  it  has  render- 
ed in  the  case  is  a  nullity.  If  the  Jurisdiction 
of  the  court  depended  solely  upon  the  per- 
sonal service  which  was  made  on  the  re- 
spondent James  W.  Stlllman  in  Massachu- 
setts, we  might  not  question  the  correctness 
of  the  dalm  now  advanced.  But  it  does  not 
In  the  first  place,  it  appears  both  by  the  bill 
and  answer  that  at  the  time  the  bill  was 


filed  there  was  quite  a  large  sum  of  money 
In  the  hands  of  the  respondent  executor  in 
this  state  belonging  to  the  resiwndent  James 
W.  Stlllman.  And  the  bill  was  brought  to 
obtain  an  equitable  lien  on  said  sum,  in  or- 
der that  so  much  thereof  as  was  necessary 
to  pay  the  complainant's  claim  might  finally 
be  applied  thereto.  It  also  appears  that  said 
George  O.  Stlllman  being  a  nonresident  exe- 
cutor, the  subpoena  Issued  in  the  case  was 
served  upon  Albert  B.  Crafts,  of  Westerly, 
the  agent  of  the  executor  residing  in  this 
state.  Under  the  provisions  of  Gen.  Laws 
1896,  c.  212,  S  46,1  service  of  the  process  upon 
the  agent  of  the  respondent  George  G.  StUI- 
man  had  the  same  legal  effect  as  if  made  on 
him  x>er8onaIly  in  this  state.  And  of  course 
it  goes  without  saying  that  by  accepting  the 
ofilce  of  executor  of  the  will  referred  to  in 
the  former  opinion  (see  24  R.  I.  261,  52  Atl. 
1088),  the  respondent  became  subject  to  the 
laws  of  this  state  in  the  premises. 

It  further  appears  that  the  bill  which  was 
filed  In  court  January  25,  19<K,  contained  a 
motion  for  a  preliminary  injunction,  and  that 
the  subpcena,  which  was  made  returnable  on 
February  1,  1902,  contained  a  notice  of  this 
motion.  On  February  11,  1902,  a  general  ap- 
pearance for  the  respondents  was  entered  by 
Arthur  P.  Sumner,  Esq.,  a  well-known  mem- 
ber of  this  bar,  and  on  February  28,  1902, 
the  motion  for  preliminary  injunction  was 
heard,  and  a  decree,  to  which  the  respond- 
ents' counsel  assented  In  writing,  granting 
the  same,  was  entered.  And  up  to  this  time 
no  claim  was  made  by  the  respondents,  or 
either  of  them,  so  far  as  the  record  shows, 
that  the  court  was  without  Jurisdiction  in 
the  premises.  But  even  if  the  motion  to  dis- 
miss had  been  made  immediately  after  serv- 
ice of  process,  it  must  have  been  denied, 
because  the  service  upon  the  agent  of  the 
nonresident  executor  undoubtedly  gave  Ju- 
risdiction to  this  court  In  view  of  these 
facts,  and  particularly  in  view  of  the  fact 
above  set  out,  that  service  of  process  was 
duly  and  regularly  made  upon  the  agent  in 
this  state,  of  the  respondent  George  G.  Stlll- 
man, executor,  the  motion  to  dismiss  for 
want  of  Jurisdiction  as  to  him  is  wholly 
without  merit. 

We  are  also  of  the  opinion  that  the  motion 
is  without  merit  as  to  the  respondent  Jomes 
W.  Stlllman.  The  fund  sought  to  be  reached 
by  the  bill  belonged  to  blm.    It  was  within 

1  Erery  execntor,  administrator  or  guardian, 
appointPd  in,  bnt  residing  oat  of,  the  state,  shall, 
before  entering  upon  the  duties  of  his  trust,  ii; 
writing  appoint  an  agent  residing  in  this  state, 
and  shall  by  snch  writing  stipulate  and  a^ree 
that  the  service  of  any  lefral  process  against 
him  as  suph  execntor,  adniinistrntor  or  guard- 
ian if  made  on,  or  acknowledged  by,  said  agent 
shall  be  of  the  same  legal  effect  as  If  made  on 
himself  personally  within  this  state.  Such  writ- 
ing shall  give  the  proper  address  of  such  agent, 
end  shall  be  filed  in  the  office  of  the  clerk  of 
the  probate  court  by  which  snch  appointment 
was  made  and  the  notice  of  appointment  of  such 
execntor,  administrator  or  guardian,  shall  state 
the  name  and  addrea  of  his  agent 
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the  jarisdictlon  of  this  court,  and  bence  his 
riglita  therein  could  be  dealt  with  and  adjudi- 
cated by  It  He  bad  personal  notice  of  the 
commencement  of  the  suit,  in  accordance 
with  the  proTiaions  of  Gen.  Laws  1896,  e. 
240,  S  20;*  he  entered  a  general  appearance 
therein  by  his  attorney,  and  by  him  assented 
in  writing  to  a  preliminary  decree.  He  was 
a  witness  In  his  own  behalf  at  the  trial  of 
the  case  on  the  merits,  and  was  fully  heard 
in  his  defense.  And  therefore,  notwithstand- 
ing the  fact  that,  subsequent  to  the  time  of 
his  entering  a  general  appearance  as  afore- 
said, he  entered  a  special  appearance  for  the 
purpose  of  moving  to  dismiss  the  suit  for 
want  of  jurisdiction,  as  did  also  the  other 
respondent,  we  think  it  is  clear  that  by  first 
coming  in  as  aforesaid  this  court  obtained 
full  Jurisdiction  of  the  case  and  the  parties 
thereto.  Tltat  Jurisdiction  of  the  person  is 
obtained  by  his  voluntary  appearance,  either 
in  person  or  by  attorney,  there  can  be  no 
doubt  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.) 
vol.  17,  pp.  1063,  1064.  And  having  once  ap- 
peared generally,  we  understand  the  ordi- 
nary rule  to  be  that  objection  cannot  sut>- 
sequently  be  raised  to  the  Jurisdiction  as  to 
the  person  of  the  party  thus  appearing. 
Thus,  in  Mlcbels  v.  Stork,  44  Mich.  2,  6  N. 
W.  1084,  cited  by  the  respondent  in  his  brief, 
the  court  held  that  a  general  appearance 
would  confer  Jurisdiction.  The  general  ap- 
pearance in  that  case,  however,  was  coupled 
with  a  motion  to  dismiss  for  want  of  service; 
and  hence  the  court  held  that,  as  thus  modi- 
fied, it  did  not  give  Jurisdiction.  In  the  case 
at  bar,  as  already  seen,  the  first  appearance 
was  not  coupled  with  any  motion  or  sugges- 
tion regarding  want  of  Jurisdiction,  and 
hence  it  must  be  construed  to  be  a  general 
appearance.  Ency.  PI.  &  Pr.  vol.  2,  p.  597. 
The  case  of  Charter  Oak  Bank  y.  Reed, 
45  Conn.  391,  cited  by  respondent.  Is  not  in 
point  for  the  reason  that  there,  although 
there  was  a  general  appearance  by  the  de- 
fendant In  the  lower  court,  that  court  subse- 
quently, on  motion  of  the  defendant,  per- 
mitted him  to  file  a  plea  in  abatement  for 
want  of  Jurisdiction.  And  the  Supreme  Court 
of  Errors  held  (and  very  properly)  that  It 
was  within  the  discretion  of  the  lower  court 
to  allow  the  plea  to  the  Jurisdiction  to  be  thus 
filed. 

Of  course,  we  fully  agree  with  the  posi- 
tion taken  by  the  respondent— that  if  the 
court  should  be  convinced  that  it  has  no 

«  Whenever  any  defendant  in  a  suit  In  equity 
resides  or  is  without  the  state,  the  complainant 
may  take  out  as  many  subpoenas  to  the  defend- 
ant as  he  may  deem  proper,  and  may  have  one 
of  them  served  upon  such  defendant,  personally, 
by  any  disinterested  person,  which  person  shall 
make  affidavit  of  the  service  thereof,  and  of 
the  manner  in  which,  the  time  when,  and  the 
place  where,  the  service  was  made;  or  the 
service  thereof  may  be  made  by  the  admission 
of  such  service  by  the  defendaut  on  the  back 
of  the  subpoeda,  and  by  his  acknowledgment 
thereof  before  some  officer  authorized  to  ad- 
minister oaths. 


Jurisdiction  over  the  suit.  It  ought  to  dismiss 
the  same  at  any  stage  of  the  proceedings. 
For,  as  said  by  Stiness,  C.  J.,  in  Ebizard  v. 
Coyle,  22  U.  I.  435,  48  Atl.  442,  "when  a 
court  has  no  Jurisdiction  of  a  canse,  it 
should  stop  at  any  point  where  the  fact  ap- 
pears." Indeed,  the  court  of  Its  own  motion 
should  do  this,  because  Jurisdiction  fs  the 
primary  and  indispensable  thing  in  all  Judi- 
cial proceedings.  See  Wood  v.  Helme,  14  B. 
I.,  at  page  329.  But  for  the  reasons  above 
given,  we  are  clearly  of  the  opinion  that 
the  court  had  full  Jurisdiction  in  the  case  at 
bar,  and  hence  the  respondents'  motion  to 
dismiss  for  want  of  Jurisdiction  is  again,  and 
finally,  denied. 


COLB  T.  LIPPITT  «t  at 

(Supreme  Court  of  Shod*  Island.     April  15. 

1903.) 

MISJOINDER  OF  CAUSBS-NONSinT. 
1.  Where  the  evidence  in  an  action  for  netrli- 
gent  injuries  against  several  defendants  ten<lcd 
to  show  that  neither  the  tort  nor  the  negli- 
gence, nor  the  liability  of  each  defendant  was 
the  same,  there  was  a  misjoinder  of  canses  ot 
action,  and  a  nonsuit  was  properly  granted. 

Trespass  on  the  case  for  negligence  by 
Walter  S.  Cole,  administrator,  against  diaries 
W.  LIppitt  and  others.  Nonsuit  granted,  and 
plaintiff  petitions  for  a  new  trial.  Petition 
denied. 

Argued  before  STINEbS,  C.  J.,  and  TIL- 
LINGHAST  and  BLODGETT,  JJ. 

Irving  Ohamplln  and  James  Harris,  for 
plalntlfT.  Arnold  Green,  E<dwards  &  AngeU, 
and  Walter  B.  Vincent  for  defendantSL 

PER  CURIAM.  When  this  case  was  last 
before  the  court  ha  23  R.  L  642,  61  Atl.  202, 
we  said:  "The  declaration  charges  a  Joint 
Invitation.  Such  an  Invitation  must  be  prov- 
ed, in  order  to  recover  against  the  defendants 
Jointly."  But  the  record  shows  that  the  evi- 
dence offered  at  the  trial  tended  to  estabUsli, 
not  a  Joint  liability  of  the  defendants,  but 
rather,  *as  was  said  by  the  court  when  the 
case  was  before  us  In  22  R.  I.  31,  46  Atl.  43, 
"Three  different  cases  against  three  different 
defendants  for  three  different  causes  of  ac- 
tion." The  case  is,  therefore,  one  of  mis- 
Joinder  of  causes  of  action,  rather  than  one 
of  misjoinder  of  defendants  In  the  same  cause 
of  action,  since  neither  is  the  tort  of  each 
defendant  ttie  same,  nor  is  the  negligence  or 
the  liability  of  each  defendant  the  same. 
These  questions  have  been  so  fully  discussed 
in  tbQ  opinions  heretofore  given  that  we 
think  It  Is  not  necessary  to  again  enlarge  up- 
on them.  And  see,  also,  the  recent  case  of 
Wiest  V.  Traction  Co.,  200  Pa.  148,  48  AtL 
891,  68  L.  R.  A.  666. 

It  follows  that  the  nonsuit  was  properly 
granted,  and  that  the  petition  for  a  new  trial 
is  denied. 

1 1.  See  AoUOD,  voL  1.  Cent.  Dig.  |  SMi 
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STATE  Y.  HUNT. 

iBnpreme'  Court  of  Bhode  Islaud.    March  20, 
1903.) 

PARTNERSHIP— WHAT  CONSTITUTES— BMBEZ- 
ZLEMBNT  — INDICTMENT  —  DEFENSES  —  AD- 
VICE OF  COUNSEL— APPEAL-PRESUMPTIONS. 

1.  Where  one  is  entitled  to  a  certain  portion 
of  the  net  profits  of  a  business  as  compensa- 
tion for  his  serTices,  the  capital  and  all  the 
proceeds  thereof  belonging  to  another,  there  is 
Qo  partnership. 

2.  Under  the  express  provisions  of  Gen.  Laws 
1896,  c.  279,  {  Is,  in  a  prosecution  for  embe*- 
zlement,  it  is  not  necessary  for  the  state  to 
prove  tliat  the  particular  amount  charged  in  the 
Indictment  was  embezzled. 

3.  In  a  prosecution  for  embezzlement,  the 
evidence  considered,  and  heU  to  warrant  a  find- 
ing that  defendant  had  misappropriated  the 
money  in  question  prior  to  his  having  sought 
legal  counsel  as  to  whether  he  had  a  right  to 
it. 

4.  In  a  prosecution  for  embezzlement  there 
was  evidence  tending  to  show  that  defendant 
misappropriated  the  money  prior  to  his  having 
sonpht  legal  advice  as  to  his  right  thereto.  The 
court  instructed  that,  if  defendant  consulted 
an  attorney,  they  could  not  find  him  guilty. 
Held,  on  appeal  from  a  conviction,  that  it  mast 
be  presumed  the  jury  believed  tliat  defendant 
misappropriated  the  money  prior  to  bis  hav- 
ing sought  legal  advice. 

5.  As  a  general  rnle,  the  advice  of  counsel 
famishes  no  excuse  for  the  violation  of  law, 
and  cannot  be  relied  on  ai  a  defense  in  a  crim- 
inal prosecution. 

Jamea  T.  Hunt  was  convicted  of  embezzle- 
ment.   Petition  for  new  trial  denied. 

Argned  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

The  Attorney  General,  for  the  State. 
Franklin  P.  Owen,  for  defendant. 

TILLINGHAST,  J.  The  evidence  does  not 
show  that  the  witness  Draper  and  the  de- 
fendant were  partners  in  the  pawnbroklng 
business.  Under  the  written  agreement  en- 
tered into  between  them  the  defendant  was 
simply  entitled  to  one-balf  of  the  net  profits 
of  the  business  by  way  of  compensation  for 
bis  services,  the  capital  invested  and  all  the 
proceeds  thereof  belonging  exclusively  and! 
absolutely  to  the  complainant.  Draper,  and 
the  defendant  being  his  servant  and  agent 
In  the  carrying  on  of  the  business.  Such  an 
agreement  does  not  create  a  partnership. 
Boston  Smelting  Co.  t.  Smith,  13  R.  I.  27, 
43  Am.  Rep.  3;  Com.  y.  Bennett,  118  Mass., 
at  page  463.  If,  therefore,  the  defendant 
fraudulently,  converted  the  money  in  ques- 
tion to  his  own  use,  as  charged  in  the  Indict- 
ment, he  was  guilty  of  embezzlement,  and 
the  verdict  of  the  jury  was  right  And  it 
was  not  necessary  for  the  state  to  prove  that 
the  particular  amount  charged  in  the  indict- 
ment was  embezzled.  Gen.  Laws  R.  L  1896, 
e.  279, 1  18. 

As  to  the  contention  of  the  defendant's 
counsel  that,  If  the  defendant  consulted  an 
attorney  at  law  in  the  premises,  and  was  ad- 
vised by  him  that  be  had  the  right  to  retain 
possession  of  the  money  In  question  as 
against   tiie   complainant.    Draper,    until   It 


■boold  be  determined  whether  It  belonged  to 
Draper  or  to  the  defendant,  he  could  not  be 
convicted  of  embezzling  said  money,  we  re- 
ply that  It  was  competent  for  the  Jury  to  And 
under  the  testimony  that,  before  consulting 
said  attorney,  the  defendant  had  wrongfully 
and  fraudulently  converted  said  money  to  his 
own  use  as  charged.  The  witness  Draper 
testified,  and  there  was  other  testimony  to 
the  same  efTect,  that  when  he  went  to  the  of- 
fice occupied  by  defendant  to  get  the  money, 
in  pursuance  of  a.  notice  from  defendant's 
brother  that  he  was  miscondnctlng  himself, 
there  was  no  money  in  the  safe,  and  that 
the  defendant  then  and  there  practically  ad- 
mitted that  he  bad  used  it  for  his  own  pur- 
poses. So  that,  even  if  we  should  concede 
that  the  defendant's  contention  was  tenable, 
yet  It  does  not  necessarily  appear  that  the 
facts  In  the  case  warrant  the  conclusion  to 
which  the  defendant  arrives.  And  as  the  Jury 
were  Instructed  by  the  presiding  Justice  that, 
if  the  defendant  consulted  an  attorney  in  the 
premises,  and  was  advised  that  he  had  the 
right  to  bold  onto  the  money  in  his  hands 
until  it  could  be  legally  determined  to  whom 
It  belonged,  they  could  not  find  him  guilty,  it 
must  be  presumed  that  they  did  not  believe 
be  had  the  money  when  he  sought  this  ad- 
vice, but  had  previously  misappropriated  the 
satee  as  charged,  as  it  was  clearly  competent 
for  them  to  do  in  view  of  the  testimony  in 
the  case.  It  does  not  appear,  therefore,  that 
the  Jury  disregarded  the  instmction  of  the 
court,  as  contended  by  defendant. 

We  do  not  wish  to  be  understood  as  hold- 
ing, however,  that  the  instruction  referred  to 
was  correct;  the  general  rule  of  law  being 
that  the  advice  of  counsel  furnishes  no  ex- 
cuse for  a  violation  of  law,  and  cannot  be 
relied  on  as  a  defense  in  a  criminal  prosecu- 
tion. 1  Am.  &  Eng.  Ency.  of  L.  (2d  Bd.)  897, 
898,  and  cases.  It  is  true,  as  argued  by  de- 
fendant's counsel,  that.  In  order  to  convict  a 
person  of  the  crime  of  embezzlement,  a 
fraudulent  intent  to  deprive  the  owner  of  hia 
property  must  be  shown.  And  we  think  the 
Jury  In  the  case  at  bar  were  warranted  In 
finding  such  an  intent  on  the  part  of  the  de- 
fendant, and  an  actual  embezzlement,  before 
he  consulted  counsel. ,  We  think  the  evidence 
In  the  case  is  snfllclent  to  sustain  the  verdict. 

Petition  for  new  trial  denied,  and  case  re- 
manded for  sentence. 


SLATBB  et  al.  v.  SCHWEGLER. 

(Court  of  Chancery  of    New  Jersey.    May  11, 

1903.) 

I.ANDLORD    AND    TENANT— VOID     LBASB-n&C- 

TION  FOR  RENT— INJUNCTION— ADB- 

QUATE  REMEDY  AT  LAW. 

1.  Equity  will  not  restrain  an  action  for  rent, 
and  cancel  the  lease  on  the  ground  that  the 
same  la  void,  because  the  property  was  leased 
for  a  gambling  house,  since  there  is  an  ade- 
quate remedy  at  law  by  defense  to  the  action. 


%  1.  8««  Injunction,  vol.  S7,  Cent.  Dl^.  t  C. 
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2.  Hm  fact  that  the  lease  U  under  aeal  doe* 
not  warrant  the  interference  of  eqaity. 

8.  Where,  In  an  action  for  rent,  there  U  a 
judgment  for  defendant  because  of  the  fact 
that  the  lease  was  for  an  illegal  purpose,  equity 
will  interfere  to  prevent  further  suits. 

Suit  by  Sarah  B.  Slater  and  others  against 
IiOUlBa  Schwegler  for  the  cancellation  of  a 
lease  and  to  enjoin  an  action  at  law  on  the 
same.    Preliminary  injunction  refused. 

W.  Holt  Apgar  and  James  McTrippe,  for 
the  rule.    TbomaB  P.  Fay,  opposed. 

BBBD,  V.  C.  The  biU  Is  filed  to  have  a 
lease  canceled,  and  an  action  at  law  upon  It 
enjoined,  upon  the  ground  that  the  lease  la 
void.  The  nullity  of  the  lease  is  put  upon 
the  ground  that  the  property  left  waa  leased 
for  an  illegal  purpose,  namely,  for  a  gam- 
.  bling  house..  Upon  the  tacts  appearing  in 
the  affidavits,  there  is  an  adequate  defense 
at  law  to  the  action  which  this  bill  is  filed 
to  enjoin.  The  fact  that  the  lease  is  sealed 
does  not  matter.  A  seal  never  protected  a 
contract  from  attack  when  the  instrument 
was  made  to  subserve  an  immoral  or  illegal 
purpose.  The  lease  is  not  a  gaming  contract, 
but  a  contract  to  let  a  house  for  gaming 
purposes.  Bven  In  pure  gaming  contracts  eq- 
uity will  not  entertain  a  suit  for  cancella- 
tion when  the  defense  at  law  is  certain  and 
adequate,  particularly  where  the  instrument 
sought  to  be  canceled  is  nonnegotiable.  It 
is  true  the  power  to  cancel  is  not  confined  to 
gaming  contracts.  But  It  Is  confined  to 
cases  where  the  defense  at  law— for  which 
defense  this  suit  tor  cancellation  Is  a  sub- 
stitute—is entirely  perfect,  certain,  and  ade- 
quate. 

It  is  said  that  actions  may  be  brought  for 
successive  installments  of  rent.  If  the  com- 
plainant succeeds  in  one  suit  upon  the  ground 
set  forth  In  these  affidavits,  equity  will  not 
hesitate  to  protect  her  from  further  suits. 

A  preliminary  injunction  is  refused,  and 
the  rule  discharged. 


BlAY  V.  BOTD  et  al. 

(Supreme  Judicial   Court  of  Maine.    April  4, 
1903.) 

BQurrr— SPECIFIC   performance:— probatb 

COURT— JURISDICTION— DBCRBH. 

1.  Decrees  of  a  probate  court  touching  mat- 
ters within  its  jurisdiction,  when  not  appealed 
from,  are  conclusive  upon  all  persons. 

2.  It  is  provided  by  Rev.  St.  c.  71,  {  17, 
that:  "When  it  appears  to  the  judge  of  probate 
having  jurisdiction,  that  any  deceased  person 
had  made  a  legal  contract  to  convey  real  es- 
tate and  was  prevented  Jby  death  from  so  do- 
ing, and  that  the  pciron  contracted  with  had 
performed  or  is  ready  to  perform  the  conditions 
required  of  him  by  the  terms  thereof,  he  may 
authorize  the  executor  or  administrator  to  ex- 
ecute deeds  to  carry  said  contract  into  efifect." 

Upon  a  bill  in  equity  in  this  court  praying 
for  the  specific  performance  of  a  contract,  the 
same  being  a  bond  for  a  deed  for  the  convey- 

f  L  See  Judgment,  vol.  30,  Cent.  Dig.  i  1164. 


ance  of  real  estate,  it  appeared  that  tbe  owner 
of  the  bond,  who  was  the  assignee  of  the  orig- 
inal holder,  filed  a  petition  in  the  probate 
court  having  jurisdiction  of  the  matter  pray- 
ing that  the  defendant  executor  might  be  or- 
dered to  make  a  conveyance;  that,  after  due 
notice  and  hearing,  the  petition  was  denied, 
and  no  appeal  was  taken  from  the  decree,  which 
still  remains  in  ftill  force. 

Held,  that  the  bond  was  a  legal  contract  in 
force  at  the  death  of  the  obii^;  that  no  rea- 
son is  suggested,  and  none  is  apparent,  why 
the  probate  court  did  not  have  jnriadiction  of 
the  case  under  the  above  statute. 

3.  Beld,  also,  that  the  facts  as  then  present- 
ed by  the  same  parties  involved  no  special 
equitable  feature  which  would  itself  constitute 
a  sufflcient  ground  tor  equitable  jnrisdictioii, 
and  that  the  bill  should  be  dismissed. 

(Official.) 

Report  from  Supreme  Judicial  Court, 
Aroostook  County. 

BUI  by  Levi  H.  May  against  Robert  Boyd, 
executor,  and  others,  tor  specific  perform- 
ance.   (Jase  reported,  and  bill  dismissed. 

BUI  In  equity  praying  for  a  conveyance  of 
certain  real  estate  under  a  bond  tor  a  deed 
given  by  Charles  H.  Randall,  deceased,  to 
Hugh  McMann.  The  bond  had  been  as^gn- 
ed  by  said  McMann  to  the  plainUfT,  Levi  H. 
May,  and  the  defendants  are  the  legal  repre- 
sentatives of  said  RandalL  The  case  was 
reported  for  the  determination  of  this  court 
upon  bill,  demurrer,  answer,  repUcatlon,  and 
proofs. 

The  facts  are  stated  In  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and 
EMERY,  WHITEHOUSE,  STROUT,  SAV- 
AGE, and  SPBIAR,  JJ. 

P.  H.  GUlln  and  Ira  6.  Hersey,  for  plalntlfC. 
Don  A.  H.  Powers,  Jas.  Archibald,  and  Oeo. 
H.  Smith,  for  defendants. 

WHITEHOUSE,  J.  This  is  a  bill  in  equity 
praying  tor  the  si)ecific  performance  of  a  con- 
tract for  the  conveyance  of  real  estate.  The 
case  is  reported  for  the  determination  of  this 
court  upon  bUl,  demurrer,  answer,  replication, 
and  proofs. 

On  the  8th  day  of  January,  1895,  Charles 
H.  Randall  was  the  owner  of  a  tract  of  land 
in  Hersey,  In  the  county  of  Aroostook,  com- 
prising 110  acres,  subject  to  a  mortgage  giv- 
en by  George  R.  Nlckerson,  a  former  owner, 
to  Levi  M.  Carver,  upon  which  waa  then  due 
the  sum  of  $400,  and  on  that  day  gave  to 
Hugh  McMann  a  bond  tor  a  deed  of  the  same, 
whereby  he  agreed  to  execute  and  deliver  "a 
good  and  sufflcient  deed"  in  consideration  of 
the  payment  to  him  by  McMann  of  the  sum 
of  $170  according  to  the  tenor  of  three  prom- 
issory notes  of  that  date,  one  for  $70,  pay- 
able in  one  year,  and  two  for  $50  each,  pay- 
able in  two  and  three  years  from  date,  re- 
spectively. 

On  the  17th  day  of  July,  1897,  Charles  H. 
Randall  died  testate.  At  that  time  the  entire 
sum  of  $170  called  for  by  the  terms  of  the 
bond  had  not  actually  been  paid  by  McMann, 
and  hence  no  conveyance  of  the  land  or  of 
RandaU's  equity  of  redemption  in  the  piem- 
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Ises  had  been  made  to  McMann  during  Ran- 
dall's lifetime.  The  defendant  Boyd  la  the 
executor  of  Randall's  will,  and  the  other  de- 
fendants are  his  heirs  and  deTlsees.  The 
plaintiff  claims  from  the  defendants  a  con- 
▼eyance,  not  simply  of  Randall's  equity  of  re- 
demption, but  of  an  absolnte  title  to  the  land, 
free  of  the  Incumbrance,  by  virtue  of  an  as- 
signment of  the  bond  from  Hugh  McMann, 
dated  April  6,  1898. 

The  defendants  first  Interpose  an  objection 
that  the  bill  could  not,  in  any  event,  be  sus- 
tained by  virtue  of  section  8  of  chapter  111 
of  the  Revised  Statutes,  for  the  reason  that 
It  1b  neither  alleged  in  the  bill  nor  shown  in 
evidence  that  any  written  notice  of  the  ex- 
istence of  the  contract  relied  upon  was  given 
to  the  executor  within  one  year  after  the 
"grant  of  administration,"  or  was  ever  given 
to  the  executor  in  this  case,  as  required  by 
tbat  section.  Secondly,  the  defendants  sug- 
gest that  It  could  never  have  been  in  the  con- 
templation of  the  Legislature  that  such  a 
cause  would  be  maintainable  without  previous 
notice  under  part  S  of  section  6,  c.  77,  Rev. 
St.,  conferring  upon  the  court  a  general  pow- 
er to  compel  the  speciflc  performance  of  writ- 
ten contracts;  otherwise  the  separate  provi- 
sion of  section  8,  c.  Ill,  Rev.  St,  requiring 
tbe  written  notice  above  mentioned,  would 
bare  no  distinct  field  of  operation,  and  be  en- 
tirdy  snpafluouB.  They  further  insist  that 
if.  In  any  case,  such  a  bill  could  be  maintain- 
ed under  the  general  equity  power  of  the 
court,  a  speciflc  performance  of  the  contract 
set  up  by  the  plaintiff  In  this  case  would  be 
manifestly  unjust.  Inequitable,  and  contrary 
to  good  conscience,  for  the  reason  that  it  is 
shown  by  the  evidence  to  be  wholly  improb- 
able that,  according  to  tbe  mutual  under- 
standing of  the  parties  at  the  time  the  bond 
was  given,  Randall,  in  consideration  of  $170, 
was  to  convey  to  McMann  anything  more 
than  his  equity  of  redemption  in  the  prem- 
ises. 

But,  Anally,  the  defendants  say  that  tbe 
plaintiff  had  an  adequate  remedy  afforded  by 
the  provisions  of  section  17  of  chapter  71  of 
the  Revised  Statutes;  that  at  the  November 
term,  1898,  the  plaintiff  filed  a  petition  in 
the  probate  court  having  jurisdiction  of  the 
matter,  representing  that  Charles  H.  Randall 
made  a  legal  contract  with  Hugh  McMann  to 
convey  to  him  the  real  estate  In  question  up- 
on the  terms  and  conditions  therein  set  forth; 
tbat  all  tbe  conditions  of  tbe  contract  had 
been  performed,  and  that  Randall  was  pre- 
vented by  death  from  making  the  convey- 
ance called  for  by  the  contract,  and  praying 
that  the  defendant  executor  might  be  ordered 
to  execute  the  necessary  deeds  to  carry  the 
contract  into  effect;  tbat  after  due  notice  and 
hearing  upon  this  petition  the  court  of  pro- 
bate decreed  that  the  prayer  of  tbe  petitioner 
be  denied,  and  ordered  the  defendant  Boyd,  as 
executor,  not  to  carry  into  effect  the  provi- 
sions of  tbe  contract  set  forth  in  the  petition. 
The  defendants  accordingly  contend  that,  in- 


asmuch as  no  appeal  was  taken  from  this  de- 
cree, and  tbe  judgment  of  the  probate  court 
still  remains  in  full  force,  neither  reversed 
nor  annulled,  and  the  parties  and  the  issue  in 
those  proceedings  before  tbe  probate  court 
were  the  same  as  in  this  bill  in  equity,  tbe 
question  must  be  deemed  res  judicata. 

Section  17  of  Chapter  71  provides  that: 
"When  it  appears  to  the  judge  of  probate 
having  jurisdiction,  that  any  deceased  per- 
son, had  made  a  legal  contract  to  convey  real 
estate  and  was  prevented  by  death  from  so 
doing,  or  that  such  deceased  person,  bad 
made  such  a  contract  to  convey  an  estate  up- 
on a  condition,  which  in  its  nature  could  not 
be  fully  performed  before  his  decease,  and 
tbat  Id  either  case  the  person  contracted  with, 
or  petitioner,  has  performed  or  is  ready  to 
perform  tbe  conditions  requited  of  talm  by 
the  terms  thereof,  he  may,  on  petition  of 
such  person,  \i\p  heirs,  assigns  or  legal  repre- 
sentatives, authorize  tbe  executor  or  adminis- 
trator, or  special  administrator  of  tbe  de- 
ceased, or  wben  there  is  no  executor  or  ad- 
ministrator, the  guardian  of  the  heirs  of  the 
deceased,  to  execute  deeds  to  carry  said  con- 
tract into  effect" 

In  Bates  v.  Sargent  61  Me.  428,  the  con- 
struction of  this  statute  was  brought  directly 
In  question,  and  it  was  there  said  tbat  it 
relates  only  to  "legal  contracts  in  force  at 
the  death  of  the  obligor,  the  performance  of 
which  was  by  bis  death  prevented,"  and  that 
"it  was  not  intended  to  oust  this  court  of  its 
equitable  jurisdiction,  or  to  limit  or  restrict 
Its  exercise."  In  tbat  case  it  appeared  from 
the  statement  of  facts  that  tbe  bond  had  be- 
come forfeited  for  nonpayment  of  tbe  notes 
when  due,  and  it  was  held  that  tbe  rights  of 
the  parties  arising  from  tbe  fact  of  a  pay- 
ment indorsed  on  a  note  after  such  forfeiture ' 
could  only  be  determined  by  proceedings  in 
equity. 

But  in  the  case  at  bar  tbe  bond  was  a  legal 
contract  in  force  at  the  death  of  tbe  obligor. 
It  is  true,  as  already  noted,  that  the  full  sum 
of  $170  called  for  by  the  bond  had  not  ac- 
tually been  paid  In  the  lifetime  of  the  obligor, 
for  the  last  note  for  $50  did  not  become  due 
until  January  9,  1898,  nearly  six  months 
after  his  death;  but  it  appears  from  tbe  un- 
controverted  evidence  of  McMann,  and  is 
conceded  by  both  sides,  that  on  the  16th  day 
of  April,  1897,  Charles  H.  Randall  accepted 
from  McMann,  in  settiement  of  the  three 
notes,  a  mare  and  colt  and  a  new  note  tor 
$100,  payable  in  four  months  from  that  date 
at  the  "First  National  Bank."  This  note,  it 
will  be  perceived,  did  not  mature  until  after 
the  death  of  Randall,  but  the  bond  was  recog- 
nized by  the  representative  of  the  estate  as  a 
subsisting  legal  contract,  and  the  full  amount 
due  thereon  was  paid  by  the  plaintiff  and  ac- 
cepted by  the  executor,  before  the  filing  of 
the  petition  above  described  in  the  probate 
court.  Here  were  no  facts  or  conditions  call- 
ing for  the  exercise  of  the  equity  power  of 
the   court  to   grant  relief   from   forfeltnr*. 

Digitized  by  CjOOQIC 


940 


54  ATLANTIC  BBPORTEB. 


(Me. 


Any  torteitate  arlalng  from  McMann's  !&]]• 
are  to  pay. the  first  and  Becond  notes  at  ma- 
turity was  waived  by  the  obligor,  and  the 
bond  continued  In  force  by  the  mutual  agree- 
ment of  the  parties  made  In  Bandall's  life- 
time, and  evidenced  by  the  new  note  for 
$100. 

No  reason  has  been  suggested,  and  none  is 
apparent,  why  the  probate  court  did  not  have 
Jurisdiction  of  the  case,  under  these  circum- 
stauces,  by  virtue  of  the  statute  above  quot> 
ed.  As  the  facts  then  presented  themselves, 
the  case  Involved  no  special  equitable  feature 
which  would  In  itself  constitute  a  sufficient 
ground  for  equitable  Jurisdiction.  The  plain- 
tur  elected  his  tribunal  and  Invoked  the 
Jurisdiction  of  the  probate  court  The  ques- 
tion now  presented  was  fully  heard  and  de- 
termined after  due  notice  to  all  parties  In- 
terested, and  a  decree  entered  adverse  to  the 
petitioner.  No  appeal  was  taken  from  that 
decision,  and  the  authorities  are  substantial- 
ly uniform  In  support  of  the  familiar  propo- 
sition that  the  "decrees  of  a  probate  court 
touching  matters  within  its  Jurisdiction  when 
not  appealed  from  are  conclusive  upon  all 
persons."  McLean  v.  Weeks,  65  Me.  421; 
Potter  V.  Webb,  2  Me.  267;  Merrlam  v.  Sew- 
all,  8  Gray,  316. 

It  Is  therefore  the  opinion  of  the  court  that 
the  entry  in  this  case  must  be: 

Bill  dismissed,  with  one  bill  of  costs  fbr 
defendants. 


HAYFORD  V.  WENTWORTH. 

(Supreme  Judicial  Court  of  Maine.    March  5, 
1003.) 

FIZTURBS  —  HBRaBR  —  INTENTION  —  IiAND> 

LORD  AND  TENANT— LAW  AND 

FACT— WATER-CLOSET. 

1.  The  physical  character  of  the  annexation 
of  a  chattel  to  laud  or  buildings  does  not  alone 
determine  the  question  whether  the  chattel  an- 
nexed is  merged  in  the  realty. 

2.  To  effect  a  merger  of  a  chattel  into  realty, 
there  must  be  (1)  an  actual  physical  annexa- 
tion, at  least  by  juxtaposition,  to  the  realty; 
(2)  an  adaptability  for  use  with  that  part  of 
the  realty  to  which  it  is  annexed;  and  (3)  an 
intention  by  the  party  annexing  to  make  it  a 
permanent  accession  to  the  realty.  This  in- 
tention, however,  is  not  the  unrevealed,  secret 
intention,  but  the  intention  fairly  deducible 
from  all  the  circumstances. 

3.  The  question  of  the  existence  of  either  of 
these  requisites,  including  the  intention,  is  a 
question  of  fact,  or  at  least  of  mixed  law  and 
fact 

4.  The  burden  of  showing  the  existence  of 
these  requisites,  including  the  intention,  is  up- 
on the  party  claiming  a  mergv. 

6.  A  tenant  of  a  building  or  of  an  office.  In 
the  absence  of  objection  from  the  landlord, 
has  the  right  to  annex  temporarily  thereto 
chattels  for  his  own  comfort  or  convenience, 
and  may  remove  them  during  his  term,  if 
such  annexation  and  removal  do  not  materially 
injure  the  realty. 

6.  "A  wash-down  siphon  water-closet"  and 
its  appurtenances,  put  into  a  business  office 
In  the  usual  manuer  by  a  tenant  at  will  for 
His  own  use,  and  which  can  be  removed  with- 
out material  injury  to  the  realty,  does  not  be- 
come merged  in  the  realty  unless  it  was  so  put 


in  with  an-  Intention  to  make  ■  permanent  ac- 
cession to  the  realty. 

7.  The  fact  that  the  water-closet  was  con- 
nected with  a  soil  pipe,  also  put  hi  by  the  ten- 
ant, and  left  by  him  affixed  to  the  realty,  doe*      | 
not  prevent  his  disconnecting  and  removing  the 
water-closet. 

8.  A  tenant  so  patting  in  a  water^loaet  may 
transfer  the  same  to  lus  successor  in  the  ten- 
ancy, and  the  last  tenant  thus  acquiring  it 
may  remove  it  during  his  term. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Penobscot  County. 

Action  by  Laura  Hayford,  trustee,  against 
Thomas  H.  Wentworth.  Verdict  for  plain- 
tiff.   Exceptions  by  defendant    SuBtained. 

Trespass  on  the  case  for  removing  and 
carrying  away  from  the  plaintiff's  premises 
a  water-closet  bowL 

The  evidence  showed  that  on  January  8. 
1807,  upon  an  order  of  one  Newcomb,  then 
having  a  desk  (assisted  by  a  female  Btenog- 
rapher)  in  the  office  described  in  the  plain- 
tiff's writ  occupied  by  the  defendant  and 
Judge  Vose,  and  under  their  advice  (they  pay- 
ing one-third  each  therefor),  a  skilled  plumb- 
er put  In  a  soil  pipe,  and  set  up  a  "wash- 
down  siphon  water-closet,"  in  a  small  closet 
a  part  of  the  occupied  premises,  into  which 
the  Holly  water  had  previously  been  Intro- 
duced for  drinking  purposes  and  for  a  wash- 
bowl. Cost  of  closet  set  up,  $55,  and  $14 
for  soli  pipe  and  connections  with  sewer. 
,  The  evidence  showed  that  said  closet  was 
86t  up  in  the  usual  manner;  the  flanges  on 
the  upper  end  of  the  soil  pipe  being  flvah 
with  the  floor  of  the  closet,  to  which  flange 
the  bowl  of  the  new  closet  was  secured  by 
bolts  and  nuts. 

The  evidence  showed  that  said  defendant 
and  Vose  were  the  tenants  till  Decemtier  31. 
1807,  when  the  said  Vose  vacated,  leaving 
said  defendant  sole  tenant;  he  (the  said  de- 
fendant) having  purcbased  the  interest  of 
■aid  Newcomb  and  Vose  in  the  said  closet 

The  evidence  showed  that  the  defoidanf  s 
tenancy  continued  till  July  1,  1000,  and  that 
on  the  28th  day  of  Jtme,  1000,  be  caused  the 
said  water-closet  to  be  removed  in  a  manner 
which  the  plumber,  called  by  the  plaintiff, 
testlfled  to  be  the  customary,  tisual,  and  safe 
method,  by  the  same  plumber  who  set  it  up; 
leaving  the  soil  pipe  Intact,  but  securely 
plugged  with  newspapers  (which  said  plumb- 
er testlfled  was  the  customary  method),  to 
which  said  soli  pipe  the  plaintiff  attached 
another  water-closet 

The  only  evidence  that  the  defendant  did 
not  Intend  the  water-isloset  to  remain  a  per- 
manent fixture  was  that  he  erected  it  upon 
premises  which  he  might  I>e  obliged  to  quit 
at  any  time  in  SO  days,  and  the  fact  that  be- 
fore the  expiration  of  hta  term  of  tenancy  Iw 
did  remove  it 

The  following  instmctlona  were  requested 
by  the  defendant: 

"First  Was  this  Closet  so  attached  tkat  its 
removal  caused  material  damage  to  the  real- 
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ty?  It  it  was  not  bo  attached,  then  you  win 
come  to  the  question  of  the  intention  of  the 
party  or  parties  when  It  was  set  up.  Did 
tbey  Intend  It  should  remain  as  a  part  of  the 
realty,  or  only  for  their  better  convenience 
and  accommodation  while  occupying  the 
premises? 

"Second.  If  the  Jury  find  that  Its  remoral 
did  not  cause  material  damage  to  the  realty, 
and  that  It  was  not  the  Intention  of  the  party 
or  parties  to  leave  the  closet  after  the  ex- 
piration of  their  tenancy,  then,  as  a  matter 
of  law,  the  defendant  had  a  right  to  remove 
it  before  the  expiration  of  bis  term  of  ten- 
ancy." 

The  court  refused  to  give  the  Instructions 
asked  for  by  the  defendant,  and  instructed 
the  Jury  as  follows: 

"I  decline  to  give  you  these  Instructions, 
gentlemen,  because  it  seems  to  me  that  there 
being  no  controversy— no  question  of  fact— as 
to  the  method  In  which  the  closet,  and  the 
plumbing  necessary  for  the  closet,  were  put 
there,  I  instruct  you,  as  a  matter  of  law,  that 
that  becomes  a  fixture,  a  part  of  the  realty. 
So  that  this  defendant,  Mr.  Wentworth,  Is 
liable  for  having  removed  that  closet." 

To  which  instructions,  and  refusal  to  give 
instructions,  the  defendant  took  exceptions. 

Argued  before  EMERY,  WHITEHOUSB, 
STROUT,  SAVAGE,  POWERS,  and  SPEAR, 
33. 

J.  R.  Mason,  for  plaintiff.  L.  A.  Barlcer, 
for  defendant 

EMERY,  J.  Under  wliat  circumstances  ar- 
ticles ouce  chattels  lose  their  character  as 
chattels,  and  become  merged  Into  realty,  has 
been  a  somewhat  troublesome  question,  de- 
cided differently  by  different  courts,  and  dif- 
ferently by  the  same  court  at  different  peri- 
ods. The  trend  of  judicial  opinion,  however, 
has  been  away  from  a  tendency  toward  mer- 
ger, till  now  there  is  tendency  toward  non- 
merger.  Without  taking  space  here  to  trace 
the  steps  In  this  development  of  the  law  in 
such  cases  (a  task  which  has  been  well  done 
in  some  of  the  opinions  below  cited),  it  is 
sufficient  to  say  that  courts  now  very  gen- 
erally discard  the  old  test  of  the  physical 
character  of  the  annexation,  and  hold  that  a 
chattel  is  not  merged  In  the  realty  unless 
(1)  it  is  physically  annexed,  at  least  by  Juxta- 
position, to  the  realty,  or  some  appurtenance 
thereof;  (2)  it  is  adapted  to  and  usable  with 
that  part  of  the  realty  to  which  it  Is  annexed; 
and  (3)  it  was  so  annexed  with  the  intention, 
on  the  part  of  the  person  making  the  annexa- 
tion, to  make  it  a  permanent  accession  to  the 
realty.  Readfleld  T.  &  T.  Co.  v.  Cyr,  95  Me. 
287,  289,  49  Atl.  1047,  and  cases  there  cited. 
For  other  authorities  to  the  same  effect,  see 
Baker  y.  Fessendon,  71  Me.  293;  Voorhees  v. 
McOinnls,  48  N.  Y.  282;  Dana  v.  Burke,  62 
X.  H.  627;  McMillan  v.  N.  Y.  Water-Proof 
Paper  Co.,  29  N.  3.  Eq.  610;  Teaff  v.  Hewitt, 
1  Ohio  St.  611,  59  Am.  Dec.  645;    Hill  t. 


Wentworth,  28  Vt  428,  437;  Langston  v. 
State,  96  Ala.  44,  11  South.  384;  HIU  v.  8e- 
wald,  63  Pa.  271,  91  Am.  Dec.  209;  Ames  v. 
Trenton  Brewing  Co.  (N.  J.  Ch.)  38  AtL  858, 
affirmed  In  57  N.  J.  Eq.  847,  45  Atl.  1090; 
Seeger  v.  Pettlt,  77  Pa.  437,  18  Am.  Rep.  462. 
Further,  as  said  in  Readfleld  T.  &  T.  Co.  v. 
Cyr,  supra,  "while  it  would  be  Impossible  to 
reconcile  all  the  cases  upon  this  subject,  yet 
the  modem  and  most-approved  rule  appears 
to  be  to  give  special  prominence  to  the  Inten- 
tion of  the  party  making  the  annexation." 

An  evident  corollary  of  the  modem  rule 
thus  established  is  that  the  burden  of  show- 
ing the  existence  of  these  requisites  for  mer- 
ger, Including  the  intention,  is  upon  the  party 
claiming  the  chattel  to  have  become  merged 
in  the  realty.  Hill  v.  Wentworth,  supra; 
Baker  v.  Fessenden,  71  Me.  203;  Munroe  T. 
Armstrong,  179  Mass.  166,  60  N.  E.  475; 
Knickerbocker  Trust  Co.  v.  Penn  Cordage 
Co.  (N.  J.  Ch.)  50  Atl.  459. 

As  to  the  Intention,  of  course,  it  is  not  the 
unrevealed,  secret  Intention  that  controls.  It 
is  the  Intention  indicated  by  the  proven  facts 
and  circumstances.  Including  the  relation,  the 
conduct,  and  language  of  the  parties— the  in- 
tention that  should  be  Inferred  from  all 
these.  Readfleld  T.  &  T.  Co.  v.  Cyr,  supra. 
Thus  In  Mimroe  r.  Armstrong,  supra,  where 
a  plumber,  as  subcontractor,  put  plumbing 
material  in  a  house  In  the  course  of  its  con- 
struction, it  was  held  to  be  a  necessary  in- 
ference that  he  intended  the  materials  to  be- 
come a  part  of  the  realty.  So,  where  the 
chattel  is  so  annexed  that  it  cannot  be  re- 
moved without  material  injury  to  the  realty, 
it  would  ordinarily  be  a  necessary  inference 
that  the  intention  was  not  to  remove  it  So, 
where  the  chattel  is  annexed  by  a  stranger 
having  no  interest  nor  right  of  occupancy  In 
the  realty,  he  will  ordinarily  not  be  heard 
to  say  that  he  Intended  a  trespass.  So  a  spe- 
cial agreement  or  a  known  custom  may  con- 
clusively determine  the  question.  Neverthe- 
less the  intention  is  a  fact  which  must  be 
proved  either  directly  or  by  inference  from 
other  proven  facts.  Whether  there  was  such 
an  intention  Is  a  question  of  fact,  or  at  least 
of  mixed  law  and  fact,  for  the  jury,  in  an 
action  at  law,  where  there  is  any  conflict  of 
evidence,  or  more  than  one  possible  logical 
inference  from  undisputed  facts.  Seeger  v. 
Pettlt,  77  Pa.  437,  18  Am.  Rep.  452;  Turner 
▼.  Wentworth,  119  Mass.  459;  Allen  v.  Moon- 
ey,  130  Mass.  155;  Phlla.  M.  &  T.  Co.  v.  MU- 
ler  (Wash.)  56  Pac.  382,  44  L.  R.  A.  559,  72 
Am.  St  Rep.  138.  Tn  Ames  v.  Trenton  Brew- 
ing Co.,  supra,  the  fact  that  the  owner  of  the 
chattels,  before  annexing  them  to  the  build- 
ing leased  to  him,  had  agreed  to  give  a  chat- 
tel mortgage  of  them  to  the  person  from 
whom  he  had  bought  them,  was  held  proper 
to  be  taken  into  consideration  in  determining 
the  question  of  his  Intention  as  to  permanen- 
cy of  annexation.  In  Seeger  v.  Pettlt,  supra, 
the  tenant,  for  the  purpose  of  negativing  any 
Inference  of  intention  to  make  the  articles 
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annexed  by  him  a  part  of  the  realty,  was 
held  entitled  to  show  that  be  had  included 
them  as  bis  property  In  bis  schedule  of  as- 
sets. 

Turning  now  to  the  bill  of  exceptions  in  the 
case  at  bar,  we  think  the  practical  effect  of 
the  ruling  complained  of  was  to  wholly  ex- 
clude from  consideration  the  question  of  In- 
tention, and,  Indeed,  all  other  questions,  ex- 
cept the  efTect  of  the  undisputed  method  of 
the  original  physical  annexation,  and  to  hold, 
as  matter  of  law,  that  this  method  alone,  as 
described  In  the  bill  of  exceptions,  made  the 
chattel  a  part  of  the  realty,  and  iiassed  the 
title  to  the  owner  of  the  realty.  Unless, 
therefore.  It  is  a  necessary  inference  from  the 
method  of  annexation  that  the  defendant  and 
his  associates  and  vendors  Intended  to  make 
the  annexation  permanent,  as  a  part  of  the 
realty,  the  ruling  was  clearly  erroneous  and 
prejudicial. 

It  does  not  seem  to  us  that  such  an  Infer- 
ence Is  necessary,  even  If  permissible.  The 
chattel  was  of  substantial  value  in  itself,  hav- 
ing cost  155.  The  defendant  and  bis  associ- 
ates were  then  tenants  at  will  to  the  plaln- 
tUt,  and  liable  to  be  deprived  of  the  use  of 
the  leased  office  within  30  days  after  annex- 
ing the  chattel.  The  law  la  now  liberal  to 
such  tenants.  The  chattel  (a  "wash-down  si- 
phon water-closet"  and  Its  appurtenances) 
was  not  annexed  In  the  construction,  enlarge- 
ment, or  repairs  of  the  office.  It  was  not  de- 
signed or  made  for  this  particular  office  or 
place,  nor  for  any  particular  place.  It  was 
a  chattel  already  made  for  the  general  mar- 
ket, and  kept  In  stock,  and  separately  by  It- 
6elf  an  object  of  sale  and  purchase  In  the 
general  market  It  could  be  placed  and  used 
In  any  room  or  building,  and  transferred 
from  building  to  building,  and  from  place  to 
place  in  the  same  building.  It  had  a  market 
value  before  annexation,  and  a  market  value 
after  removal.  Being  such  a  chattel,  the  ten- 
ants brought  It  into  the  leased  office,  and  set 
it  up,  not  to  enlarge,  strengthen,  or  repair 
the  office  rooms,  but  exclusively  for  tbelr 
own  use  and  comfort  As  one  of  the  three 
vacated  the  premises,  be  sold  his  Interest  In 
the  water-closet  to  those  remaining,  and  they 
purchased  It  during  their  occupancy.  The 
last  tenant  removed  it  during  his  right  of  oc- 
cupancy, by  merely  unscrewing  nuts  and 
screws  and  withdrawing  bolts  and  nails, 
without  damage  to  the  chattel  or  the  realty, 
so  far  as  appears. 

Taking  Into  account  all  these  .circumstan- 
ces, and  the  rule  that  the  burden  of  proof  of 
showing  the  Intention  to  make  the  annexa- 
tion permanent  is  upon  the  plaintiff,  we 
think  that  reasonable  men  might  be  of  the 
opinion  (and  not  without  reason)  that  an  in- 
tention to  permanently  annex  the  chattel  and 
make  it  a  part  of  the  realty  was  not  shown, 
and  did  not  exist  This  being  so,  the  ex- 
ceptions must  be  sustained,  and  a  new  trial 
granted,  even  if  our  own  opinion  were  dif- 
ferent. 


The  citation  of  some  anthorlties  may  per- 
haps enforce  our  reasoning,  and  make  our 
conclusion  more  acceptable.  [In  Tyler  on  Fix- 
tures, 386,  it  is  said:  "As  a  rule,  any  fixture 
made  by  a  tenant  for  his  own  comfort,  con- 
venience, or  pleasure,  may  be  removed  by 
him  during  his  term,  provided  the  same  can 
be  removed  without  serious  Injury  to  the 
realty,  the  same  as  In  cases  of  fixtures  for  the 
purposes  of  trade  or  manufacturea"  In  Tay- 
lor on  Landlord  &  Tenant  (8th  Ed.),  at  the 
end  of  section  644,  it  is  said:  "In  modem 
times  the  rule  Is  understood  to  be  that,  upon 
principles  of  general  policy,  a  tenant  whether 
for  life,  years,  or  at  will,  Is  permitted  to 
carry  away  all  such  fixtures  of  a  cliattel 
nature  as  he  has  himself  erected  on  the  de- 
mised premises  for  the  purpose  of  ornament 
domestic  convenience,  or  to  carry  tta  trade, 
provided  the  removal  can  be  effected  without 
material  Injury  to  the  freehold."  In  section 
547  domestic  fixtures  are  defined  to  be  "such 
articles  as  a  tenant  attaches  to  a  dwelling 
house  In  order  to  render  his  occupation  more 
comfortable  or  convenient,  and  may  be  sep- 
arated from  It  without  doing  substantial  io- 
jury.*']  This  definition  would  seem  to  be  as 
applicable  to  an  office  room  as  to  a  dwelling 
bouse.  In'Gaffleld  v.  Hapgood.  17  Pick.  192, 
28  Am.  Dec.  290,  the  court  said  that  a  fire 
frame  fixed  In  a  common  fireplace,  with  bricks 
on  the  sides,  laid  In  between  the  sides  of  the 
fire  frames  and  the  jambs  of  the  fireplace, 
and  the  facing  plastered  over,  remained  a 
chattel,  which  a  tenant  so  affixing  could  re- 
move during  bis  term.  In  Guthrie  v.  Jones, 
108  Mass.  191,  gas  fixtures  screwed  upon  the 
gas  pipes  of  a  room  were  held  to  remain  chat- 
tels as  between  landlord  and  tenant  In  Wall 
V.  Hinds,  4  Gray,  256,  64  Am.  Dec.  64,  a  cis- 
tern and  sinks  fastened  to  the  fioor  by  nails, 
or  set  in  the  floor  by  cutting  away  boards; 
water  pipes  fastened  by  hooks  driven  Into 
the  plastering  and  walls,  and  passing  through 
holes  cut  by  the  tenant  In  the  floors  and  par- 
titions; gas  pipes  passing  from  the  street 
Into  the  cellar,  and  thence  up  throogb  the 
floor,  and  branching  Into  different  rooms, 
through  boles  cut  in  the  floor  and  partitions 
(and  In  some  cases  through  ornamental  cell- 
ing centerpieces)  by  the  tenant  for  that  pur- 
pose, the  pipes  being  kept  in  place  by  metal 
bands  fastened  to  the  walls  and  cellings- 
were  all  held  to  remain  chattels.  In  Towne 
V.  FIske,  127  Mass.  125,  34  Am.  Rep.  353, 
a  portable  Iron  furnace  was  set  upon  the 
earth  In  the  middle  of  the  cellar,  and  thai  the 
cellar  bottom  was  covered  with  concrete  up 
to  and  around  the  furnace.  The  furnace  was 
connected  by  hot-air  pipes  with  registers  in 
the  various  rooms,  set  In  soapstone  collars. 
Gas  pipes  were  also  screwed  to  gas  pipes 
flxed  In  the  bouse;  All  these,  having  been 
put  In  the  house  by  the  person  occupying  mi- 
der  a  verbal  contract  to  purchase,  were  held 
to  remain  chattels.  In  Pbila.  M.  &  T.  Go.  v. 
MUler  (Wash.)  56  Pac.  382,  44  L.  R.  A.  659, 
72  Am.  St  Rep.  138,  a  mortgagor  placed  in 
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hia  dwelling  bonae  a  porcelain  bathtub, 
BtancUng  on  four  legs,  and  connecting  in  tbe 
usual  Wnner  with  tbe  soil  pipes,  and  also 
a  bot-water  beater,  connected  tberewltb  by 
the  osoal  metbods  ot  plumbing.  Tbe  case 
waa  submitted  to  a  Jury,  wbo  found  tbat  tbe 
articles  remained  cbattels,  and  the  court  ren- 
dered judgment  on  the  verdict.  In  tbe  opin- 
ion, stress  was  laid  upon  tbe  circumstance 
tbat  none  of  the  articles  were  made  or  fitted 
for  tbat  particular  bouse,  but  all  were  made 
up  and  kept  In  stock  by  dealers,  to  be  sold 
for  and  set  up  in  any  house.  In  Seeger  t. 
Pettlt,  supra,  gas  fixtures,  platform  scales,  a 
walnut  railing,  a  staircase  and  some  banisters, 
a  coal  bin  and  some  shelving,  were  put  into 
leased  premises  by  different  tenants  at  differ- 
ent times;  each  outgoing  tenant  transferring 
bis  Interest  In  them  to  bis  successor.  A  rul- 
ing tbat  these  articles  could  not  be  removed 
by  tbe  last  outgoing  tenant  was  held  errone- 
ous. The  procedure  In  this  case  was  much 
like  that  at  bar.  The  landlord  brought  an 
action  at  law  against  tbe  outgoing  tenant  for 
removing  these  articles  from  the  building. 
The  case  was  tried  to  a  jury,  and  evidence 
adduced  pro  and  con.  The  presiding  justice 
ruled,  as  matter  ot  law,  that  tbe  articles 
were  not  removable  by  the  defendant  This 
was  held  to  be  error.  The  court  said:  "Tbe 
matter  of  fixtures  should  have  been  left  to 
tbe  jury,  as  a  question  of  Intention."  In 
Hanson  v.  News  Pub.  Co.,  63  A.n.  80O  (tbe 
latest  expression  of  thla  court  on  this  sub- 
ject), partitions  placed  in  a  store  by  a  ten- 
ant for  bis  own  convenience,  and  nailed  to  tbe 
floor  and  screwed  to  tbe  walls,  were  held  not 
to  have  become  a  part  of  tbe  realty. 

It  remains  to  notice  a  few  other  points 
made  by  tbe  plaintiff  in  her  brief: 

(1)  She  claims  that  tbe  water-closet  was 
put  in  by  Newcomb,  a  stranger,  and  hence 
as  a  trespasser.  It  can  be  Inferred,  however, 
that  Vose  and  Wentwortb  bad  hired  the  en- 
tire office  room  and  its  appurtenances,  and 
bad  let  desk  room  therein  to  Newcomb,  with- 
out objection  from  the  plaintiff,  so  that  New- 
comb was  not  a  trespasser,  but  a  lawful  occu- 
pant It  was  not  a  case  of  a  tenant  at  will 
undertaking  to  assign  his  tenancy  without 
the  landlord's  ipermlsslon.  Tbe  three— Vose, 
Wentwortb,  and  Newcomb— were  in  lawful 
occupation  under  the  original  lease  or  hiring. 
The  water-closet  was  put  In  by  them  jointly, 
though  Newcomb  may  have  been  tbe  only 
active  agent  As  to  tbe  want  of  express  per- 
mlBslOD  from  the  plaintiff  to  put  In  such  a 
closet,  it  is  enough  to  say  tbat  In  the  ab- 
sence of  notice  to  the  contrary,  as  In  this 
case,  a  tenant  has  implied  permission  to  put 
Into  tbe  leased  tenement  such  articles  as  will 
conduce  to  his  health,  comfort  or  conven- 
ience, without  Injury  or  danger  to  the  realty. 
Hanson  v.  News  Pub.  Co.,  supra. 

(2)  Tbe  plaintiff  urges  tbat  tbe  chattel  an- 
nexed was  the  water-closet  and  soil  pipe 
combined;  that  tbe  soil  pipe  was  certainly 
Irremovable^  and  was  Ip  fact  left  fixed  in 


tbe  building;  and  hence  tiiat  the  water^loset 
must  remain  with  It  It  does  not  appear, 
however,  that  either  the  water-closet  or  the 
soli  pipe  were  made  to  order,  tbe  one  for 
tbe  other,  or  that  they  were  especially  adapt- 
ed the  one  to  the  other.  It  is  common  Iinowl- 
edge  tbat  soil  pipes  and  water-closets  are 
made  in  standard  sizes  and  styles  for  tbe 
general  market  Independently  of  each  other. 
They  are  manufactured  and  dealt  In  sep- 
arately. Any  water-closet  can  be  used  with 
any  soil  pipe  of  tbe  proper  size.  Other  water- 
closets  could  have  been  connected  with  this 
soil  pipe,  and,  Indeed,  another  was  connected 
by  tbe  plaintiff  after  this  one  bad  been  re- 
moved. We  have  no  occasion  to  say  whether 
tbe  defendant  could  have  removed  tbe  soil 
pipe,  also;  but  bis  leaving  It  did  not  preclude 
him  from  disconnecting  and  removing  the 
water-closet  any  more  than  leaving  gas  pipes 
in  place  precludes  a  tenant  from  removing  the 
gas  fixtures  he  bad  connected  with  them. 

(8)  The  plaintiff  also  urges  that  the  remov- 
al of  tbe  water-closet  without  the  soil  pipe 
in  fact  caused  an  Injury  to  the  realty,  in  that 
tbe  upper  end  of  tbe  soli  pipe  was  not  ef- 
fectnally  closed.  But  the  question  of  injury 
to  the  realty,  If  any  such  is  suggested  by  tbe 
evidence,  was  excluded  from  consideration. 
Tbe  ruling  was  tbat  tbe  original  mode  ot  an- 
nexation determined  tbe  whole  case. 

Tbe  exceptions  must  be  sustained,  and  tbe 
case  sent  back  for  another  trlaL 

Exceptions  sustained. 


GHELLIS  et  al.  t.  OBIMES  «t  aL 

(Supreme  Gonrt  of  New  Hampabbre.    Cheshire. 

April  7,  1903.) 

REPLEVIN  —  CONTRACT  FOR  SALE  —  VBSTINO 
OP  TITLE— RIGHT  TO  MAINTAIN  ACTION. 

1.  Plaintiffs  and  defendants  agreed  in  writ- 
ing that  if  plaiutiffs  would  perform  certain 
services,  defendants  would  convey  to  them  their 
homestead,  and  give  tbem  a  bill  of  sale  of  cer- 
tain personalty.  Plaintiffs  performed,  and  re- 
quested performance  of  defendants,  which  was 
refused,  wherenpon  plaintiffs  brought  replevin 
for  the  personal  property.  Held  that,  as  the 
contract  contemplated  a  future  delivery,  nutil 
which  no  title  vested  in  plaintiffs,  they  conld 
not  maintain  the  action,  though  defendants 
would  be  liable  In  damages  for  any  breach  of 
contract 

Transferred  from  Superior  Court;  Wallace, 
Judge. 

Replevin  by  Burt  Cbellls  and  another 
against  Augustus  O.  Grimes  and  another. 
Trial  by  tbe  court  Plaintiffs  except  Judg- 
ment for  defendants. 

November  21,  1001,  tbe  plaintiffs  and  tbe 
defendants  entered  into  a  written  agreement 
by  which  tbe  defendants,  in  considerntlon  of 
tbe  agreement  of  the  plaintiffs  to  build  for 
them  five  bouses,  agreed  to  convey  to  tbem 
their  homestead,  and  to  give  tbem  a  bill  of 
sale  of  their  hack  business,  including  the 
property  in  question;  possession  of  the  hack 
business  to  be  given  December  1,  1001,  and 
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possession  of  the  homestead  to  be  given  May 
1,  1902.  December  2,  1901,  the  defendants, 
altboueh  requested,  declined  to  give  a  bill 
of  sale  or  deliver  the  property  in  accordance 
Trith  the  terms  of  the  agreement.  The  plain- 
tlfts  bad  no  title  to  tbe  property  replevied  ex- 
cept under  this  agreement.  Subject  to  excei>- 
tlon,  tbe  court  ruled  that  the  plaintiffs  could 
not  maintain  this  suit  Tf  this  ruling  is  sus- 
tained, there  is  to  be  judgment  for  tbe  de- 
fendants. 

Batchelder  &  Faulkner,  for  plaintiffs.  Don 
H.  Woodward  and  Ira  Colby,  for  defend- 
ants. 

WALKER,  J.  While  the  case  does  not  dis- 
close what  the  pleadings  were,  it  is  apparent 
thttt  the  practical  issue  tried  related  to  the 
title  of  the  chattels  in  question.  Tbe  plain- 
tiffs, In  effect,  claimed  that  tbe  defendants 
wrongfully  detained  their  property,  not  that 
the  original  taking  was  wrongful;  and  the 
defendants,  claiming  title  in  themselves,  de- 
nied the  title  set  up  by  the  plaintiffs.  By 
statute  (Laws  1873,  p.  154,  c.  21,  {  1;  Pub. 
St  1901,  c.  241,  {  2)  this  method  of  pleading, 
which  may  not  be  in  accordance  with  the 
rules  of  the  common  law  (Page  v.  Ramsdell, 
59  N.  H.  575),  is  authorized  in  actions  of  re- 
plevin (Klttredge  v.  Holt.  55  N.  H.  021;  Loth- 
rop  V.  Locke,  59  N.  H.  532;  Sinclair  v.  Wheel- 
er, 69  N.  H.  538,  45  Atl.  1086).  If  the  defend- 
ants' plea  had  been  the  general  issue,  non 
cepit,  the  question  of  title  would  have  been 
immaterial  (Sinclair  v.  Wheeler,  supra),  and 
upon  that  plea  the  plaintiffs  might  have  been 
nonsuited  (Carter  v.  Piper,  57  N  H.  217).  It 
follows  that  upon  tbe  case  as  presented  tbe 
view  most  favorable  to  the  plaintiffs  is  to 
consider  the  facts  in  their  relation  to  the 
plea  of  property.  If  they  have  proved  their 
title,  they  are  entitled  to  Judgment  upon  that 
plea. 

But  the  facts  do  not  support  tbe  plaintiffs' _ 
contention.  The  written  contract  between' 
tbe  parties  did  not  vest  the  title  of  the  per- 
sonal property  in  the  plaintiffs.  The  inten- 
tion of  the  parties,  plainly  inferable  from 
the  language  they  employed,  shows  that  the 
title  and  possession  of  tbe  chattels  were  to 
remain  in  the  defendants  until  delivery, 
which  was  to  take  place  at  a  subsequent 
date.  The  contract  does  not  purport  to  fur- 
nish evidence  of  a  present  completed  sale,  but 
merely  of  an  agreement  for  a  sale.  Nor  are 
there  any  facts  disclosed  in  the  case  indlca^ 
ing  that  tbe  parties  entertained  a  different 
intention.  Fuller  v.  Bean,  34  N.  H.  290,  303. 
The  defendants  were  the  exclusive  owners 
of  the  property,  and  entitled  to  the  use  and 
benefit  of  it  after  the  making  of  the  con- 
tract as  well  as  l>efore.  There  is  no  evi- 
dence that  they  held  the  chattels  as  bailees 
of  the  plaintiffs,  or  that  they  retained  tbe 
possession  thereof  in  recognition  of,  or  In 
subordination  to,  a  title  in  the  plaintiffs. 
There  was  no  apparent  reason  for  a  separa- 


tion of  the  ownership  and  right  of  posses- 
sion; and.  as  the  contract  did  not  in  terms 
require  such  separation,  but  postponed  tbe 
final  completion  of  the  sale  to  a  subsequent 
time.  It  cannot  be  inferred  that  the  title  pass- 
ed to  the  plaintiffs  and  the  right  of  posses- 
sion remained  in  tbe  defendants.  For  some 
reason  the  parties  deemed  a  formal  bill  of 
sale  necessary  or  convenient  in  the  consum- 
mation of  their  contract.  But  how  important 
such  a  document,  if  given,  would  have  t>een 
on  the  question  of  the  transfer  of  the  title.  It 
is  not  useful  to  consider,  since  there  Is  no  ev- 
Ideuce  that  tbe  title  passed  at  any  time. 

Tbe  mere  fact  that  the  defendants  commit- 
ted a  breach  of  their  contract  by  refusing  or 
failing  to  give  the  plaintiffs  possession  of  tbe 
property  on  or  after  the  1st  day  of  December 
did  not  transfer  the  title  to  the  plalnttifs. 
Their  refusal  to  deliver  the  property  was  not 
equivalent  to  a  performance  on  their  part. 
It  was  their  privilege  to  commit  a  breach  of 
their  agreement  (Holmes,  Com.  Law,  301), 
for  which  they  would  be  liable  in  an  action 
for  damages,  but  not  in  an  action  of  replevin 
for  the  property  (Mead  v.  Johnson,  54  Conn. 
317,  7  Atl.  718;  Cob.  Rep.  i  289).  Nor  did  the 
plaintiffs  have  the  legal  right  to  the  posses- 
sion, since  that  right  followed  the  title  which 
they  never  had. 

The  plaintiffs'  exception  is  overmled.  and. 
according  to  the  provisions  of  the  case,  tbe  or- 
der is.-  Judgment  for  the  defendants  AU 
concurred. 


PBTTBNGILL  v.  TOWN  OF  AHHEBST. 

(Supreme   Court  of   New    Hampshire.     Hills- 
borough.   April  7,  1903.) 

BOABD  OP  HEALTH-CONTAOIOITS  DISHASB— 
QUARANTINB-LIABILITY  FOR  KBD- 
ICAL  ATTENDANCE. 
l.Law8  1899.  p.  335,  c.  100,  {  1,  provides 
that  when  any  one  Is  placed  in  quarantine  the 
board  of  health  shall  assist  such  person  or  fam- 
ily in  such  manner  as,  in  Its  judgment,  may  be 
deemed  wise  or  necessary.  A  doctor  was  em- 
ployed by  a  private  individual  to  attend  a  case 
of  scarlet  fever  in  his  family.  The  house  was 
quarantined.  Part  of  the  family  removed  to 
another  bouse,  where  another  case  broke  on^ 
and  that  house  was  quarantined.  The  board  ot 
health  furnished  some  eroceries^  knew  that  the 
doctor  was  atteudiog  the  invalids,  and  did  not 
object,  or  furnish  other  medical  attendance. 
Held  that,  as  the  board  of  health  did  not  em- 
ploy the  doctor,  the  town  was  not  liaUe  for  t^ 
services. 

Transferred  from  Superior  Ck>urt;  Peaslee, 
Judge. 

Assumpsit  to  recover  for  services  as  a  phy- 
sician by  J.  B.  Pettengill  against  the  town  of 
Amherst.  Facts  agreed  and  plaintiff  excepts. 
Exception  overruled. 

February  26,  1899,  the  plaintiff  was  em- 
ployed by  one  Owen  to  attend  a  case  of 
scarlet  fever  in  his  family.  The  board  of 
health  of  the  town  of  Amherst  Vas  notified 
February  28th,  and  quarantined  the  bouse. 
A  part  ot  the  family  was  moved  to  another 
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house  by  Uie  phTsldan  without  any  soggM- 
tlon  from  the  board  of  health.  Uarch  22d 
another  case  broke  out  In  the  other  house, 
and  that  house  was  also  quarantined.  The 
plaintiff  flnished  his  Bervlces  April  12th  and 
the  house  was  fumigated  April  25th.  The 
board  of  health  paid  for  some  groceries  and 
other  articles  furnished  to  Owen  and  his 
family,  but  these  were  all  ordered  and  con- 
tracted for  by  the  board.  The  board  knew 
that  the  plaintlfl  was  attending  the  parties, 
and  did  not  object,  or  furnish  any  other  med- 
ical attendance. 

Doyle  &  Luder,  for  plaintiff.  Brown, 
Jones  &  Warren  and  Allan  M.  Wilson,  for 
defendant 

WALKBB,  J.  The  verdict  establishes  the 
fact  that  the  plaintifTs  services  were  not 
tendered  at  the  request  of  the  town,  or  under 
any  contract  with  it  therefor.  The  board  of 
health  did  not  employ  the  plaintiff,  or  at- 
tempt, as  statutory  agent  of  the  town,  to 
pledge  its  credit  for  the  plaintifTs  services 
rendered  to  Owen.  The  board  did  not  deem 
It  "wise  or  necessary"  (Laws  1889,  p.  335,  C. 
100,  i  1)  to  employ  the  plaintiff  in  this  case 
at  the  expense  of  the  town.  Whether  there 
was  a  moral  obligation,  under  the  circum- 
stances, resting  upon  the  board  and  the  town 
to  provide  Owen  with  medical  attendance 
during  the  confinement  of  his  family  In 
quarantine,  Is  Immaterial  In  this  action.  The 
town  could  only  be  liable  upon  a  legal  con- 
tract, which  the  case  shows  did  not  exist 
French  v.  Benton,  44  N.  H.  28;  Buxton  v. 
Chesterfield,  60  N.  H.  857,  360. 

Exception  overruled.    All  concurred. 


HOBAN  V.  BYBNES. 

(Supreme  Court  of  New  Hampshire.    Uuis- 
borough.    April  7,  1903.) 

ADJOININO  LANDOWNBRB  —  ERBXJTION  OF 
FENCB-PaiVATB  NUISANCB-CONSTITUTION- 
ALITY  OF  STATUTE— WIFB  AS  HUSBAND'S 
WITNE3S— HOSTILITY  TOWARDS  OPPOSITE 
PARTY— FORUBR  TRIAIx-FAILURE  TO  DErfY 
IMPUTED  STATEMENT. 

1.  Pah.  St.  1801,  c.  143,  §S  28-30.  declare 
that  any  fence  unnecessarily  exceeding  five 
feet  In  height,  and  erected  to  annoy  an  adjoin- 
ing owner,  shall  be  a  private  nuisance,  and  the 
person  injured  thereby  may  sue  for  damages, 
and,  If  he  recover,  the  defendant  sball  remove 
the  nuisance  within  30  days,  or  suffer  a  penalty 
of  SIO  for  each  day  over.  Bill  of  Rights,  art 
2,  declares  that  all  men  have  certain  natural 
and  essential  rights,  among  which  are  the  ac- 
quiring, possessing,  and  protecting  of  property. 
Article  12  provides  that  every  member  of  the 
community  nas  a  right  to  be  protected  in  the 
enjoyment  of  his  property.  C!onst  art.  5,  con- 
fers power  on  the  Leipslatnre  to  make  such  con- 
ftitnnonal  laws  as  it  may  judge  to  be  for  the 
benefit  and  welfare  of  the  state  and  for  the 
governing  and  ordering  thereof.  HM,  that 
Pub.  St  1901.  c.  143,  H  28-30,  were  not  un- 
eocstitntlonal  as  an  invasion  of  the  right  of 
private  property,  since  an  unnecessary  and  nn- 
reasonable  use  of  land  to  the  injury  of  another 
is  not  a  property  right 
MA.-60 


2.  A  wife  testifying  for  her  husband  was 
asked  If  she  had  not  made  a  statement  showing 
hostility  towards  the  opposite  party.  This  she 
dented,  and  was  then  asked  U  the  statement 
had  not  been  testified  to  at  a  former  trial,  when 
she  was  preseut  and  failed  to  controvert  it. 
Held,  that  the  question  was  improper,  as  her 
failure  to  Interrupt  a  Judicial  proceediug  to  in- 
terpose a  denial  to  the  testimony  could  not  be 
considered  as  an  admission  of  its  truth. 

Transferred  from  Superior  Ciourt;  Peaslee, 
Judge. 

Action  by  Jeremiah  J.  Horan  against 
James  J.  Byrnes.  Verdict  for  plaintlfl,  and 
case  transferred  from  the  superior  court  on 
defendant's  exceptions.  Bxceptions  sustain- 
ed In  part 

Case,  under  sections  28,  29,  c.  143,  Pub.  St 
1901,  for  maintaining  a  structure  In  the  na- 
ture of  a  fence,  in  violation  of  the  statute. 
The  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  statute  upon  which  the  ac- 
tion is  based  is  unconstitutional.  The  motion 
was  denied,  and  he  excepted.  The  following 
testimony  was  admitted  subject  to  exception: 
The  defendant's  wife,  Ann,  who  was  a  wit- 
ness in  his  behalf,  was  asked  upon  cross- 
examination  If  she  bad  not  said  to  the  plain- 
tiff: "The  fence  Is  going  higher.  We  won't 
leave  you  a  bit  of  room."  Upon  her  denial 
of  the  statement,  she  was  asked  If  at  anoth- 
er trial,  when  she  was  present  this  state- 
ment had  not  been  testified  to,  and  if  she  did 
not  fall  to  then  deny  It  This  she  admitted. 
She  denied  having  any  ill  will  toward  the 
plaintiff  or  his  family.  The  plaintifrs  wife 
testified  that  she  lost  her  wedding  ring  on 
the  Byrnes  premises,  and  that  the  ring  came 
into  the  hands  of  Mrs.  Byrnes,  who  refused 
to  deliver  It  to  the  witness,  but  compelled 
her  to  go  to  the  police  station  to  recover  ber 
property. 

Patrick  H.  SulIlTan,  for  plaintiff.  Brown, 
Jones  &  Warren,  for  defendant 

PARSONS,  O.  J.  "Any  fence  or  other 
structure  In  the  nature  of  a  fence,  unneces- 
sarily exceeding  five  feet  In  height,  erected 
or  maintained  for  the  purpose  of  annoying 
the  owners  or  occupants  of  adjoining  proper- 
ty, shall  be  deemed  a  private  nuisance. 

"Any  owner  or  occupant  Injured  either  In 
his  comfort  or  the  enjoyment  of  his  estate 
by  such  nuisance,  may  have  an  action  of  tort 
for  the  damages  sustained  thereby. 

"If  the  plaintiff  recovers  judgment  In  the 
Bctlon,  the  defendant  shall  cause  the  remov- 
al of  the  nuisance  within  thirty  days  from 
the  date  of  the  judgment  and  for  each  day 
he  shall  permit  the  nuisance  to  remain  after 
the  expiration  of  said  thirty  days  he  shall  in- 
cur a  penalty  of  ten  dollars  for  the  use  of  the 
party  injured." 

Pub.  St  1901,  c.  148,  tS  28-80. 

The  act  forbids  the  use  by  one  landowner 
of  his  land  for  the  unnecessary  erection  of  a 
fence  exceeding  five  feet  in  height  when  the 
purpose  of  such  unnecessary  height  Is  the 
annoyance  of  the  adjoining  owner  or  occn- 
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pant,  it  gncb  unnecesaary  height  Injurea  the 
adjoining  owner  In  his  comfort  or  the  enjoy- 
ment of  hla  estate.  The  claim  of  the  defend- 
ant in  rapport  of  hla  motion  for  a  nongnlt 
that  the  statute  Is  nnconstitntlonal  raises  the 
question  whether  the  statutory  prohibition  Is 
an  -unwarranted  Interference  with  the  de- 
fendant's "natural,  essential,  and  Inherent" 
right  of  "acquiring,  possessing,  and  protect- 
ing property,"  or  deprives  him  of  that  pro- 
tection in  its  enjoyment  wUcb  is  the  right  of 
"every  member  of  the  community."  Bill  ot 
Rights,  arts.  2,  12. 

"The  structure  here  referred  to  is  one  de- 
signed to  take  the  place  of  a  fence  in  the  or- 
dinary meaning  of  the  term— a  structure 
erected  upon  or  near  the  dividing  line  be- 
tween adjoining  owners  for  the  purpose  of 
separating  the  occupancy  of  their  lands." 
LoveU  V.  Noyes,  69  N.  H.  263,  46  Atl.  25; 
Spauldlng  v.  Smith,  162  Mass.  643,  89  N.  B. 
189.  The  correlative  Mgbt  and  duty  of  ad- 
Joining  owners  and  occupants  of  lands  at  the 
common  boundary  between  them  Is  matter  of 
general  and  public  concern.  The  existence  or 
not  of  an  obligation  to  fence,  what  should 
constitute  performance,  and  what  liabilities 
should  follow  from  nonperformance,  are 
matters  as  to  which  the  establishment  of  a 
definite  rule  plainly  promotes  the  public 
peace  and  comfort  and  the  security  of  prop- 
erty rights  in  real  estate.  All  these  ques- 
tions were  early  settled  by  the  Legislature. 
It  prescribed  the  obligation  to  fence  as  be- 
tween adjoining  owners,  provided  a  method 
for  the  enforcement  of  the  duty,  declared  the 
legal  liability  for  failure  to  fence,  and  defin- 
ed a  sufficient  fence.  There  was  legrlslatlon 
upon  the  subject  in  1687,  1G92,  1743,  and 
1792  (1  N.  H.  Prov.  Laws,  200;  3  Prov.  Pa- 
pers, 176;  Laws  1696-1726,  p.  117;  Laws,  Ed. 
1761,  p.  225;  Act  Feb.  8,  1791;  Laws,  Ed. 
1797,  p.  831);  while  In  1842  (Hev.  St  p.  254,  c. 
136,  S  4)  the  requirements  of  a  sufficient 
fence  were  prescribed.  Such  a  fence  need 
not  be  more  than  four  feet  high.  Pub.  8t 
1901,  c.  143,  (  5.  Although  these  provisions 
in  one  sense  imposed  a  burden  upon  real  es- 
tate ownership,  the  purpose  of  the  Legisla- 
ture, as  shown  by  the  titles  of  the  earlier  acts 
"for  the  regulation  of  cattle,  cornfields,  and 
fences,"  was  to  make  provision  in  reference 
to  the  control  of  domestic  animal*— "to  regu- 
late the  use  and  keeping  of  such  property." 
Morey  v.  Brown,  42  N.  H.  373,  375.  No  one 
has  ever  been  required  to  fence  his  land  who 
does  not  improve  it,  or  who  "lays  it  in  com- 
mon." Pub.  St  c.  143,  S  14.  The  theory  of 
these  statutes  Is  simply  that,  where  adjoin- 
ing owners  each  desire  the  exclusive  use  of 
their  land,  the  exi>ense  of  eCTectlng  the  mu- 
tual purpose  should  be  equally  divided  be- 
tween them.  Pub.  St  1901,  c.  143,  {  1.  The 
constitutional  objection  made  to  the  present 
statute  raises  the  question.  If  It  appears  that 
the  statute  is  an  interference  with  the  de- 
fendant's property  right,  whether  the  inter- 
ference Is  or  not  one  which  the  Legislature 


might  properly  make  u  a  regulation  of  tbe 
use  of  propwty.  The  oonstitutlonalily  of 
similar  statutes  has  been  upheld  upon  tbe 
latter  ground,  as  b^ng  merely  a  smaU  limi- 
tation of  existing  rights  Incident  to  property, 
which,  under  the  police  power,  may  be  im- 
posed for  the  sake  of  preventing  a  manifest 
evil.  "It  Is  hard,"  It  has  been  said,  "to  Imag- 
ine a  more  Inslgnlflcant  curtailment  of  tbe 
rights  of  property."  Rideout  v.  Knox,  148 
Mass.  368,  872,  873, 19  N.  B.  390,  2  L.  R.  A.  81. 
12  Am.  St  Rep.  560;  Karasek  v.  Peler,  22 
Wash.  419,  61  Pac.  83,  50  L.  R.  A.  846; 
Western  Granite  &  Marble  Co.  v.  Knicker- 
bocker, 103  Cal.  Ill,  37  Pac.  192.  Similar 
statutes  In  Maine,  Vermont  and  Connecticut 
have  been  before  tbe  courts,  but  it  has  not 
been  suggested  that  the  power  of  the  Legis- 
lature to  adopt  them  has  been  attacked  In 
those  states.  Lord  v.  Langdon,  91  Me.  221, 
89  Atl.  552;  Harbison  v.  White,  46  Conn. 
106;  Gallagher  v.  Dodge,  48  Conn.  887.  40 
Am.  Rep.  182,  183,  note. 

The  present  statute  was  passed  In  1887. 
Laws  1883-87,  p.  469,  c.  9L  In  Hunt  v.  Gog- 
gin,  66  N.  H.  140,  20  Atl.  250,  the  verdict 
was  for  the  defendant;  and  In  Horan  v. 
Byrnes,  70  N.  H.  531,  49  Afl.  569,  tbe  defend- 
ant waived  any  objection  to  the  statute  upon 
this  ground.  In  LoveU  v.  Noyes,  69  N.  H. 
263,  46  Atl.  25,  the  question  was  whether  a 
building  was  within  the  terms  of  tbe  statute. 
The  constitutional  question  Is  now  presented 
for  the  first  time. 

It  Is  objected  in  answer  to  the  argument 
that  statutes  like  the  present  are  within  the 
constitutional  exercise  of  the  police  power, 
involving  for  tbe  general  good  some  slight 
limitation  of  existing  property  rights;  that 
if  one  incident  of  the  property  right  in  real 
estate  is  the  right  to  use  it  maliciously  for 
the  sole  purpose  of  injuring  another,  It  is  aa 
much  an  Invasion  of  the  right  to  take  It  from 
a  small  portion  as  from  the  whole  of  one's 
property;  and  that  the  matter  in  question 
concerns  private  Individuals,  and  not  the 
public  in  general,  and  hence  does  not  come 
within  the  police  power.  State  v.  White.  64 
N.  H.  48,  60,  S  Ati.  828.  It  may  be  thought 
these  objections  are  raccessfully  answered  in 
the  cases  cited,  or  that,  If  not  there  answer- 
ed, a  satisfactory  answer  can  be  found.  But 
a  discussion  of  these  objections  does  not 
reach  the  fundamental  question  In  the  case. 

"The  statute  was  designed  to  prevent  an 
act  the  sole  effect  of  which  would  be  to  an- 
noy or  Injure  another."  LoveU  v.  Noyes,  89 
N.  H.  263,  46  Atl.  25.  The  primary  question, 
therefore.  Is  whether  one's  right  to  use  prop- 
erty solely  to  injure  another  is  a  part  of  bli 
property  right  In  real  estate,  which  Is  so  pro- 
tected by  the  constitution  that  the  prohibition 
of  such  use  Is  not  within  the  general  power 
of  legislation  "for  the  benefit  and  welfare  of 
this  state  and  for  tbe  governing  and  ordering 
thereof."  Const,  art  6.  Upon  the  question 
whether  a  fence  on  or  near  the  division  line 
between   adjoining  landownen,   malldously 
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built  to  an  mneawHiable  height  for  the  sole 
purpose  of  annoying  and  Injuring  the  adjoin- 
ing owner  or  occupant,  Is  a  nuisance  which 
can.  In  the  absence  of  statutory  authority,  be 
abated  by  an  injunction,  the  courts  are  in 
conflict  Letts  t.  Kessler,  54  Ohio  St  73,  42 
N.  B.  766,  40  L.  R.  A.  177,  answers  the  ques- 
tion in  the  negative,  while  an  opposite  con- 
clusion is  reached  In  Iflchlgan.  Burke  t. 
Smith,  08  Mich.  880,  87  N.  W.  838;  Flaherty 
V.  Moran,  81  Mich.  62,  46  N.  W.  381,  8  L.  B. 
A.  188,  21  Am.  St  Rep.  610;  Klrkwood  y. 
Finegan,  96  Mich.  643,  65  N.  W.  467.  In  Ride- 
out  T.  Knox,  148  Mass.  368,  19  N.  B.  390,  2 
Ij.  B.  A.  81,  12  Am.  St  Rep.  560,  and  Kara- 
sek  T.  Peler,  22  Wash.  419,  61  Pac.  33,  50  L. 
R.  A.  345,  cases  In  which  the  power  of  the 
Legislature  to  enact  a  statute  similar  to  that 
under  consideration  is  attacked  and  upheld. 
It  is  conceded  "that  to  a  large  extent  the 
power  to  use  one's  property  malevolently  in 
any  way  which  would  be  lawful  for  other 
ends  is  an  incident  of  property  which  cannot 
be  taken  away  even  by  legislation."  Rldeout 
T.  Knox,  148  Mass.  872,  19  N.  B.  392,  2  L.  R. 
A.  81,  12  Am.  St  Rep.  660. 

The  conclusion  that  a  landowner's  property 
right  in  real  estate  includes  the  right  to  use 
It  solely  for  the  Injury  and  annoyance  of  his 
neighbor,  without  Intending  to  subserve  any 
useful  purpose  of  his  own.  Is  "based  upon  a 
narrow  view  of  the  effect  of  the  land  titles," 
and  Is  reached  "by  the  strict  enforcement  of  a 
technical  rule  of  ownership  briefly  expressed 
In  an  ancient  maxim,"  "Cujus  est  solum,  ejus 
est  usque  ad  caelum."  The  courts  of  this 
state  have  had,  in  some  respects,  at  least  a 
different  understanding  of  the  elements  of 
landownership.  As  to  the  use  of  land  in  the 
control  of  surface  water,  the  enjoyment  of 
water  percolating  beneath  the  surface,  and 
the  use  generally  that  may  be  rightfully 
made  of  real  estate  by  the  owner  or  occupant 
the  test  has  been  considered  to  be  not  merely 
whether  the  act  was  an  exercise  of  dominion 
<m  the  land,  regardless  of  the  Injury  to  other 
land,  but  the  reasonableness  of  the  use  un- 
der all  the  circumstances,  Including  the  ne- 
cessity and  advantage  to  one  and  the  un- 
avoidable Injury  to  the  other.  Franklin  v. 
Durgee,  71  N.  H.  186,  51  Atl.  911,  68  L.  R.  A. 
112;  Ladd  y.  Brick  Co.,  68  N.  H.  185,  87  AtL 
1041;  Swett  v.  Cutts,  60  N.  H.  439,  9  Am. 
Rep.  276;  Bassett  v.  Mfg.  Co.,  43  N.  H.  560, 
077,  82  Am.  Dec.  179.  It  has  been  said  that 
the  rule  of  absolute  dominion  Is  easier  of 
application.  Chase  v.  Bllverstone,  62  Me.  176, 
183,  10  Am.  Rep.  419.  This  view,  however, 
does  not  seem  to  be  upheld  by  the  difficulties 
met  in  its  application  in  reference  to  surface 
waters.  See  Franklin  v.  Durgee,  71  N.  H. 
186,  189.  61  Atl.  811,  58  L.  R.  A.  112.  But 
however  that  may  be,  difficulty  In  adminis- 
tration Is  not  a  sufficient  reason  for  the  de- 
nial of  justice.  Gases  like  Cbatfleld  ▼.  Wll- 
■on,  28  Vt  48,  and  Phelps  v.  Nowlen,  72  N. 
Y.  89,  28  Am.  Rep.  83,  hi  which  the  principle 
of  tiM  Duudm  relied  upon  is  applied  to  wa- 


ters In  the  soil,  are  not  anfhoiity  here,  where 
a  contrary  view  la  entertained.  Franklin  v. 
Durgee  and  Bassett  v.  Mfg.  Co.,  supra. 

Aside  from  the  authorities  in  cases  in 
which  the  control  of  waters  was  in  question, 
the  leading  case  appears  to  be  Mahan  v. 
Brown,  13  Wend.  261,  28  Am.  Dec.  461. 
Here,  altboogh  the  plaintiff  alleged  that  the 
fence  complained  of  was  erected  solely  to  In- 
jure her,  the  decision  is  upon  the  ground  that 
by  the  erection  of  the  fence  the  plaintiff  Is 
deprived  of  no  right  but  la  merely  prevented 
from  acquiring  a  right  If,  by  enjoyment  of 
light  and  air  across  his  neighbor's  land  for 
the  prescriptive  period,  a  landowner  could  ac- 
quire a  right  to  such  enjoyment  the  building 
of  a  fence  as  an  assertion  of  a  contrary  right 
and  to  prevent  the  acquiring  of  such  ease- 
ment would  be  a  building  for  a  necessary 
and  useful  purpose,  and  not  for  the  sole  pur- 
pose of  annoying  another.  The  case  standing 
upon  a  view  of  the  effect  of  nonuser  of  a 
right  to  build,  now  generally  abandoned  In 
this  country  (Wash.  Ease.  480,  487,  488),  is 
not  of  value  In  the  present  discussion.  The 
argument  generally  is  that  the  motive  with 
which  one  does  an  act  otherwise  lawful  la 
immaterial;  and  hence,  aa  It  must  be  con- 
ceded that  a  landowner  has  the  right  to  build 
on  his  land  as  he  conceives  may  best  sub- 
serve his  interests,  the  act  lawful  for  a  use- 
ful purpose  is  not  made  unlawful  and  a  nui- 
sance merely  by  the  Intent  accompanying  it 

'Whether  the  flrst  proposition  is  entirely 
true  may  perhaps  be  doubted.  Cases  cited  to 
support  the  proposition  (Walker  v.  Cronln, 
107  Mass.  565;  Phelps  v.  Nowlen,  72  N.  T. 
39,  28  Am.  Rep.  83)  do  not  support  it  in  its 
entirety.  See  Chesley  v.  King,  74  Me.  164,  43 
Am.  Rep.  669.  In  Honston  t.  Laffee,  46  N. 
H.  605,  which  was  trespass  for  catting  an 
aqueduct  pipe  maintained  by  the  plaintiff  up- 
on the  defendant's  land  by  a  parol  license,  it 
was  held  that  If  the  cutting  of  the  pipe  was 
done  simply  for  the  purpose  of  putting  an 
end  to  the  license,  and  without  any  malice  or 
intentional  wrong,  the  defendant  would  not 
be  liable;  but  if  the  pipe  was  cut  "wantonly, 
unnecessarily,  maliciously,  and  with  a  view 
*  *  *  to  Injure  the  plalntiffi"  the  defend- 
ant would  be  liable.  It  is  true  that  an  act 
which  one  has  the  right  to  do  nnder  all  dr- 
cnmstances,  like  the  bringing  of  a  suit  upon 
a  valid  claim  (Frlel  v.  Plumer,  68  N.  H.  488, 
43  AU.  618,  76  Am.  St  Rep.  190),  cannot  be 
made  actionable  by  the  motive  which  ac- 
companies it  But  as  applied  to  the  use  of 
real  estate  the  argument  begs  the  question, 
which  is  whether  the  enjoyment  of  real  es- 
tate includes  the  right  to  use  It  solely  to  in- 
jure another.  Because  when  employed  for  a 
useful  purpose  such  use  may  rightfully  Injure 
another,  it  does  not  follow  that  the  same  use 
for  a  wrongful  purpose  may  also  rightfully 
injure  another,  except  upon  the  theory  of 
absolute  dominion,  because  the  character  of 
the  use  is  an  element  of  the  right 

"As  a  general  proposition,  it  is  safe  to  say 
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tliat  the  owner  of  land  has  a  right  to  make  a 
reasonable  use  of  Ms  property;  and  that 
right  extends  as  well  to  an  nnUmited  distance 
above  the  earth's  surface  as  to  an  unlimited 
distance  below.  He  may  not  only  dig  for  a 
foundation  and  a  cellar  as  deep  as  he  pleases, 
but  he  may  erect  bis  building  as  high  as  be 
pleases  into  the  air,  subject  all  the  time,  of 
course,  to  a  proper  application  of  the  doctrine 
contained  In  the  maxim,  'Sic  utere  tuo  at 
alienum  non  isedas.'  The  erection  and  main- 
tenance of  buildings  for  habitation  or  busi- 
ness Is  a  customary  and  reasonable  use  of 
land.  Of  course,  the  landowner,  in  mak- 
ing such  erections,  must  be  held  .to  the  ex- 
ercise of  all  due  care  against  infringing  the 
legal  rights  of  others,  to  be  determined  by 
the  nature  of  the  rights  and  interests  to  be 
affected,  and  all  the  circumstances  of  each 
particular  case."  Ladd,  J.,  in  Garland  y. 
Towne,  55  N.  H.  55,  58,  20  Am.  Bep.  164. 
"Property  in  land  must  be  considered  for 
many  purposes  not  as  an  absolute,  unre- 
stricted dominion,  but  as  an  aggregation  of 
qualified  priTlleges,  the  limits  of  which  are 
prescribed  by  the  equality  of  rights  and  the 
correlation  of  rights  and  obligations  neces- 
sary for  the  highest  enjoyment  of  land  by 
the  entire  community  of  proprietors.  •  •  • 
The  soil  Is  often  called  property,  and  this 
use  of  language  is  sufficiently  accurate  for 
some  purposes.  But  the  proposition  that 
the  soil  is  property  conveys  a  very  Imperfect 
idea  of  the  numerous  and  variously  limited 
rights  comprised  in  landed  estate:  and  It  la 
sometimes  necessary  to  remember  that  the 
name  of  property  belongs  to  some  of  the 
essential  proprietary  rights  vested  in  the 
person  called  the  owner  of  the  soil.  •  »  • 
So  these  proprietary  rights,  which  are  the 
only  valuable  ingredients  of  a  landowner's 
property,  may  be  taken  from  him  without 
an  asportation  or  adverse  personal  occupa- 
tion of  that  portion  of  the  earth  which  Is  his 
in  the  limited  sense  of  being  the  subject  of 
certain  legally  recognized  proprietary  rights 
which  he  may  exercise  for  a  short  time. 
•  ♦  •  One  of  Eaton's  proprietary  rights 
was  the  correlative  of  R.'s  duty  of  abstain- 
ing from  such  a  use  of  air  and  water,  and 
from  such  an  interference  with  their  quality 
and  circulation  as  would  be  unreasonable, 
and  Injurious  to  the  enjoyment  of  Eaton's 
farm."  Thompson  v.  Androscoggin  Co.,  54 
N.  H.  545,  551,  552,  554.  "Excavations  ma- 
liciously made  in  one's  own  land,  with  a  view 
to  destroy  a  spring  or  well  in  his  neighbor's 
land,  could  not  be  regarded  as  reasonable." 
Swett  T.  Outts,  60  N.  H.  439,  447,  »  Am.  Rep. 
276. 

"If  a  man  has  no  right  to  dig  a  hole  upon 
bis  premises,  not  for  any  benefit  to  himself 
or  his  premises,  but  for  the  express  purpose 
of  destroying  his  neighbor's  spring,  why  can 
he  be  permitted  to  shut  out  light  and  air 
from  his  neighbor's  windows  mallcioualy,  and 
withont  profit  or  benefit  to  himself?  By 
analogy.  It  seems  to  me  that  the  same  principle 


applies  in  both  cases,  and  that  the  law  'will 
interpose  toid  prevent  the  wanton  injury  In 
both  cases.  *  *  *  It  must  be  remember- 
ed that  no  man  has  a  legal  right  to  make  a 
malicious  use  of  his  property  •  •  •  for 
the  avowed  purpose  of  damaging  his  neigh- 
bor. To  hold  otherwise  would  make  the  law 
a  convenient  engine,  in  cases  like  the  pres- 
ent, to  injure  and  destroy  the  peace  and  com- 
fort, and  to  damage  the  property  of  one's 
neighbor  for  no  other  than  a  wicked  pur- 
pose, which  In  itself  is  or  ought  to  be  unlaw- 
ful. The  right  to  do  this  cannot,  in  an  en- 
lightened country,  exist  either  in  the  use  of 
property  or  in  any  way  or  manner.  •  •  • 
The  right  to  breathe  the  air,  and  to  enjoy 
the  sunshine,  is  a  natural  one;  and  no  man 
can  pollute  the  atmosphere,  or  shut  out  tlie 
light  of  heaven,  tor  no  better  reason  than 
that  the  situation  of  bis  property  is  such  that 
he  Is  given  the  opportunity  of  so  doing,  and 
wishes  to  gratify  bis  spite  and  malice  to- 
wards his  neighbor."  Morse,  J.,  in  Borke  t. 
Smith,  69  Mich.  380,  3T  N.  W.  838,  ap- 
proved and  unanimously  aiopted  in  Flaherty 
V.  Moran.  81  Mich.  52,  45  N.  W.  381,  8  I*  B. 
A.  183,  21  Am.  St.  Bep.  510,  above  cited. 

"While  one  may,  in  general,  put  his  prop- 
erty to  any  use  he  pleases  not  in  itself  un- 
lawful, bis  neighbor  has  the  same  right  to 
the  undisturbed  enjoyment  of  his  adjoining 
property.  •  •  •  What  standard  does  the 
law  provide?  •  •  •  Whatever  may  be 
the  law  In  other  Jurisdictions,  it  must  be  re- 
garded as  settled  in  this  state  that  the  teat 
is  the  reasonableness  or  unreasonableness  of 
the  business  in  question  under  all  tbe  cir- 
cumstances." Ladd  y.  Brick  Co.,  68  N.  H. 
185,  186,  37  Atl.  1041.  "Tbe  common-law 
right  of  tbe  ownership  of  land,  in  its  rela- 
tionship to  the  control  of  surface  water,  as 
understood  by  the  courts  of  this  state  for 
many  years,  does  not  sanction  or  authorise 
practical  injustice  to  one  landowner  by  the 
arbitrary  and  unreasonable  exercise  of  tlie 
right  of  dominion  by  another"  (Franklin  v. 
Durgee,  supra),  but  makes  the  test  of  the 
right  the  reasonableness  of  the  use  under  all 
the  circumstances.  In  such  case  the  pur- 
pose of  the  use,  whether  understood  by  tbe 
landowner  to  be  necessary  or  useful  to  him- 
self, or  merely  Intended  to  harm  another, 
may  be  decisive  upon  the  question  of  right. 
It  cannot  be  Justly  contended  that  a  purely 
malicious  use  is  a  reasonable  use.  The  ques- 
tion of  reasonableness  depends  upon  all  the 
circumstances— the  advantage  and  profit  to 
one  of  the  use  attacked,  and  the  unavoida- 
ble injury  to  the  other.  Where  the  wily  ad- 
vantage to  one  is  the  pleasure  of  injuring 
another,  there  remains  no  foundation  upon 
which  it  can  be  determined  that  the  disturb- 
ance of  the  other  in  the  lawful  enjoyment  of 
his  estate  is  reasonable  or  necessary.  There 
is  no  sound  ground  upon  which  a  distinction 
can  be  made  against  the  plaintiff's  right  to 
use  his  land  tor  the  enjoyment  of  the  air 
and  light  which  naturally  come  upon  It  in 
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favor  of  his  right  to  use  It  to  mjoy  the 
waters  which  naturally  flow  upon  or  under 
It,  except  the  fact  that  the  use  of  land  for 
buildings  necessarily  cuts  off  air  and  light 
from  the  adjoining  estate.  The  fact  that  the 
improremeut  of  real  estate  in  this  way  for 
a  useful  purpose,  universally  conceded  to  be 
reasonable,  may  affect  the  adjoining  owner's 
enjoyment  of  bis  estate  to  the  same  extent 
as  a  like  act  done  solely  to  Injure  the  other, 
Is  not  a  sufficient  reason  for  distinguishing 
the  right  to  build  upon  the  surface  from  the 
right  to  dig  below  it,  or  to  control  the  sur- 
face itself.  Jurisdictions  which  reject  the 
doctrine  of  reasonable  necessity,  reasonable 
care,  and  reasonable  use,  which  "prevail  in 
this  state  In  a  liberal  form,  on  a  broad  basis 
of  general  principle"  (Haley  v.  Oolcord,  5d 
N.  H.  7,  .47  Am.  Rep.  176),  as  appUed  to  the 
ownership  of  real  estate.  In  fbvor  of  the 
principle  of  absolute  dominion,  may  properly 
consider  a  malldona  motive  Immaterial  upon 
the  rigbtfulnesB  of  a  particular  use;  but  in 
this  state  to  do  ao  would  be  to  reject  the 
principle  announced  In  Bassett  v.  Mfg.  Co., 
43  N.  H.  569.  82  Am.  Dec.  179,  and  repeated- 
ly reaffirmed  during  the  last  forty  years. 

It  is  to  be  conceded  that  the  maxim,  "Sic 
ntere  tno  ut  allenum  non  Isedas,"  is  to  be  ap- 
plied as  forbidding  injury,  not  merely  to  the 
property,  but  to  the  right  of  another.  Ladd 
V.  Brick  Co.,  68  N.  H.  18K,  87  Atl.  1041;  Bono- 
mi  T.  Backhouse,  E.,  B.  &  R  622,  643;  Jeffries 
V.  WilUams,  6  Excb.  792;  Pittsburgh,  etc., 
Ry.  V.  Bingham,  29  Ohio  St.  369;  Letts  v. 
Kesaler,  54  Ohio  8t  73,  42  N.  B.  766,  40  L.  R. 
A.  177.  But  the  landowner's  right  in  the  en- 
joyment of  his  estate  being  that  of  reason- 
able use  merely,  there  attaches  at  once  to 
each  the  correlative  right  not  to  be  disturbed 
by  the  malicious,  and  hence  unreasonable, 
uae  made  by  another.  To  hold  that  a  right  is 
infringed  because,  by  the  noxious  use  made 
by  another,  the  air  coming  upon  a  landown- 
er's premises  is  made  more  or  less  Injurious, 
and  to  deny  the  invasion  of  a  right  by  an  un- 
reasonable use  which  shuts  off  air  and  light 
entirely,  is  an  attempt  to  bound  a  right  In- 
herent and  essential  to  the  common  enjoy- 
ment of  property  by  the  limitations  of  an  an- 
cient form  of  action.  An  imreasonable  use 
of  one  estate  may  constitute  a  nuisance  by 
its  diminution  of  the  right  of  enjoyment  of 
another,  without  furnishing  all  the  elements 
necessary  to  maintain  an  action  quare  clau- 
anm  tregit;  though  in  particular  cases  it  may 
be  said  that  no  right  Is  Invaded  unless  some- 
thing comes  from  the  one  lot  to  the  other. 
Lane  v.  Concord,  70  N.  H.  485,  488,  489,  49 
Atl.  687,  85  Am.  St.  Rep.  643;  Thompson  v. 
Androscoggin  Co.,  54  N.  H.  645,  652;  Wood, 
Nnis.  {  611.  As,  therefore,  the  statute  does 
not  deprive  the  plaintiff  of  any  right  to  a 
reasonable  use  of  his  land,  but  only  prohibits 
an  nnnecessary,  unreasonable  use.  It  does  not 
deprive  him  of  any  property  right  Hence  It 
Is  not  necessary  to  inqnlre  whether  as  an 
Invasion  of  property  rights  the  limitation  of 


the  statute  Is  one  which  might  properly  be 
made  for  the  general  good. 

Other  grounds  suggested  at  the  trial  in  sup- 
port of  the  motion  for  a  nonsuit  have  not 
been  argued,  and  are  understood  to  be  waiv- 
ed. Xlie  obJectl<Mi  based  upon  the  nnconstl- ' 
tutlonality  of  the  statute  Is  not  sustained, 
and  the  exception'  to  the  denial  of  the  mo- 
tions for  a  nonsuit  and  to  direct  a  verdict  up- 
on that  ground  is  overruled. 

The  defendant's  wife,  Ann,  being  a  witness 
in  his  behalf,  whether  she  had  any  bias,  prej- 
udice, or  hostility  toward  the  plaintifl  which 
might  affect  her  testimony  was  a  material 
question.  Martin  v.  Famham,  25  N.  H.  196u 
As  she  denied  having  any  ill  will  toward  the 
plaintiff  or  his  family.  It  was,  therefore,  prop- 
er that  she  should  be  Inquired  of  upon  cross- 
examination  as  to  statements  made  by  her 
tending  to  show  such  feeling  of  hostility  as 
might  tend  to  color  her  testimony.  She  de- 
nied making  such  statement,  but  admitted 
that  at  another  trial,  when  she  was  present, 
the  statement  in  question  Iiad  been  testified 
to,  and  that  she  did  not  then  deny  It  The 
inquiry  as  to  the  testimony  at  the  former  trial 
was  not  made  for  the  purpose  of  calling  the 
matter  to  the  witness'  recollection,  and  there- 
by enabling  her  to  withdraw  the  denial  if  er- 
roneous, but  for  the  purpose  of  establishing 
the  falsity  of  her  denial  that  she  had  made  the 
statement,  and  as  tending  to  show  that  the 
declaration  was  in  fact  made  by  her.  The 
question,  therefore,  is  whether,  from  the  fact 
that  a  person  present  at  a  Judicial  proceeding 
hears  in  silence  a  statement  testifled  to  by  a 
witness.  It  can  be  Inferred  that  by  snch  si- 
lence he  admits  the  truth  of  the  statement 
"No  principle  Is  better  settled  than  that  a 
man's  silence  upon  an  occasion  when  he 
Is  at  liberty  to  speak,  and  the  circumstances 
naturally  call  upon  him  to  do  '80,  may  .l>e 
properly  considered  by  the  Jury  as  tacit  ad- 
missions of  the  statements  made  In  his  pres- 
ence. •  •  •  The  circumstances  must  not 
only  be  such  as  afforded  an  opportunity  to 
•  •  •  speak,  but  properly  and  naturally 
called  for  some  action  or  reply  from  men  sim- 
ilarly situated."  Corser  v.  Paul.  41  N.  H.  24, 
20,  77  Am.  Dec.  763;  1  Gr  Ev.  t  198.  The 
neglect  to  reply  to  statements  made  In  one's 
presence  Is  not  an  admission  of  their  truth, 
unless  they  are  addressed  to  the  party,  or 
made  under  such  circumstances  as  to  require 
a  reply.  Gale  v.  Lincoln,  11  Vt  152;  Hcrsey 
V.  Barton,  23  Vt  685,  687,  688. 

The  only  fact  appearing  In  the  case— that 
the  witness  Ann  was  present  at  the  trial 
when  the  statement  In  question  was  testi- 
fied to— does  not  bring  the  case  within  the 
rule.  She  would  have  had  no  right  to  Inter- 
rupt the  proceedings  to  Interpose  her  denial. 
Her  attempt  to  do  so  would  have  been  a  vio- 
lation of  the  rules  of  order  in  Judicial  pro- 
ceedings, and.  If  persisted  In,  might  have  sub- 
jected her  to  punishment  Even  if  she  were 
a  party  to  the  suit  on  trial,  she  would  have 
had  no  more  right  to  interrupt  a  witness  up- 
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on  tbe  Btand  than  any  bystander,  and  bw  at- 
tempt to  do  BO  would  be  an  equally  grave  im- 
propriety. Even  If  Bhe  was  or  could  bare 
been  called  as  a  witness,  her  position  as  a 
party  would  give  her  no  right  to  Tolonteer 
testimony  upon  the  stand.  Her  duty  would 
be  to  answer  such  Interrogatories  as  might 
be  put  to  her  by  counsel,  whose  duty  it 
would  be  to  elicit  such  testimony  as  was  ma- 
terial and  Important  in  the  case  on  trial;  not 
to  call  upon  her  to  testify  for  the  purpose  of 
guarding  against  future  controversies.  Tbe 
statement  may  have  been  immaterial  in  the 
former  trial.  It  may  have  been  made  by  a 
witness  so  wanting  In  credibility  as  not  to 
merit  denial,  or  the  case  itself  may  have  ut- 
terly failed  on  tbe  merits  against  the  witness, 
so  that  no  reply  to  any  part  of  It  was  advisa- 
ble. The  fact,  therefore,  that  the  witness 
did  not  deny  the  statement  when  made  in 
her  presence  at  a  former  trial  was  Incompe- 
tent as  tending  to  establlsb  the  falsity  of  her 
testimony,  and  should  not  have  been  admit- 
ted. Or.  Ev.  i  198,  note;  Melen  v.  Andrews, 
Moo.  A  M.  336;  Commonwealth  v.  Kenney, 
12  Mete.  (Mass.)  285,  2S7,  48  Am.  Dec.  672; 
Blackwell,  etc.,  Co.  v.  McKlwee,  96  N.  C. 
71,  1  a  E.  878,  80  Am.  Rep.  404;  Broyles  ▼. 
State,  47  Ind.  2K1.  The  suggestion  in  Blanch- 
ard  ▼.  Hodgklns,  62  Me.  121,  that  the  rule  is 
changed  by  the  admission  of  the  parties  to 
testify.  Is  not  sustained  by  tbe  reasons  for 
the  exclusion  or  the  modem  authorities. 
Blackwell,  etc.,  Co.  v.  McElwee  and  Broyles 
V.  State,  supra.  Whether  the  evidence  of  the 
plalntitTs  wife  as  to  the  loss  of  her  wedding 
ring  had  any  tendency  to  show  such  ill  will 
on  ttie  part  of  the  defendant's  wife  toward 
the  plaintiff  or  his  family  as  would  affect  her 
credibility  was  a  question  of  remoteness 
determinable  at  the  trial.  The  evidence  im- 
properly admitted  was  .Apon  a  material  issue, 
and  had  a  plain  tendency  to  prejudice  the 
defendant.  For  this  error  the  verdict  must 
be  set  aside. 
Exception  sustained.   All  concurred. 


OPINION  OP  THE  JUSTIOaa 

(Supreme  Court  of  New  Hampshire.    Feb.  2S, 
1903.) 

STATES  —  CONTRACTS  —  VALIDITT  —  BMPLOT- 

HBNT  OF  AGENT  TO  PROSECUTE  CLAIM 

AQAINST    UNITED    STATES. 

1. 1-aws  1861,  p.  2435,  c.  2479,  S  8,  in  force 
In  1897,  empowered  the  Goreruor,  with  the  ad- 
vice and  consent  of  the  Council,  to  adjust  and 
settle  all  questions  between  tbe  state  and  the 
United  States  in  any  way  growing  out  of  any 
conlxacts  or  expenditures  that  may  be  made 
for  the  public  defense  or  the  payment  of  troops. 
liaws  1865,  p.  3120,  c.  4070,  t  1,  empowered 
the  Governor  and  Council  "to  pay  the  author- 
ised  agent  or  agents  employed  by  the  state  in 
prosecuting  the  claims  of  said  state  against  the 
United  States."  BtU,  that  the  Governor  was 
authorised  in  1897  to  appoint  an  agent  to  pros- 
ecute the  claims  of  the  state  against  the  unit- 
ed States  ia  the  proper  tribunal. 


2.  Authority  to  employ  agents  neoeBsarOjr  im- 
plies power  to  contract  with  them  for  their 
compensation. 

3.  A  contract  between  the  state  and  an  agent 
appointed  to  proeecute  a  claim  could  not  be  re- 
garded as  against  public  policy  on  account  ot 
a  provision  making  compensation  contingent  on 
snccess. 

Opinion  of  the  Justices  in  Response  to  a 
Resolution  of  the  House  of  Representatives. 

At  a  session  of  the  House  of  Representa- 
tives held  February  18,  1903,  the  following 
resolution  was  adopted: 

"Resolved,  that  the  House  of  Represents- 
tlves  requests  the  opinion  of  the  Supreme 
Court  upon  the  following,  namely: 

"First.  Did  his  excellency  George  A.  Rams- 
dell,  governor  of  New  Hampshire,  have  au- 
thority to  make  and  execute  the  following 
appointment  and  agreement  in  behalf  of  this 
state  or  otherwise? 

"  'Agreement 

"'Memorandum  of  an  appointment  and 
agreement,  made  this  eleventh  day  of  May, 
A.  D.  1897,  by  and  between  tbe  state  of  New 
Hampshire  by  tbe  honorable  George  A. 
Ramsdell,  its  Governor,  on  the  one  part,  and 
Horace  S.  Cummlngs,  of  Washington,  In  the 
District  of  Columbia,  on  tbe  other  part,  wit- 
nesseth: 

"  'That  the  said  state  of  New  Hampshire  in 
consideration  of  the  things  to  be  done  by 
said  Horace  8.  Cummlngs  as  hereinafter  set 
forth,  hath  appointed,  and  by  these  presents 
doth  appoint,  said  Horace  S.  Cummlngs,  its 
agent  and  attorney,  to  present,  prosecute,  and 
recover  before  the  Congress,  any  department 
the  Court  of  Claims,  or  the  Supreme  Court  of 
the  United  States,  any  claim  or  claims  of 
said  state  against  the  United  States,  for 
costs,  charges,  and  expenses  properly  Incur- 
red by  said  state  for  enrolling,  subsisting, 
clothing,  supplying,  arming,  equipidng,  pay- 
ing and  transporting  the  troops  of  said  state, 
employed  in  aiding  to  suppress  the  Insanee- 
tlon  against  the  United  States  between  tbe 
years  1861  and  1865,  both  inclusive,  ander  an 
act  of  Congress  entitled  "An  act  to  indemnify 
the  states  for  expenses  Incurred  by  tibem  in 
defense  of  the  United  States,"  approved  July 
27tb,  1861.  And  said  Horace  S.  Cummlngs 
shall  have  and  receive  for  his  legal  services 
in  and  about  said  matter,  a  sum  equal  to 
fifteen  per  cent  of  the  entire  sum  collected, 
payable  only  out  of  any  sums  that  may  be 
collected  hereunder,  and  without  any  Uabill- 
ty  on  the  part  of  the  state  for  expenses  in 
connection  therewith. 

"  'And  In  consideration  of  'the  premises 
said  Horace  S.  Cummlngs  agrees  to  under- 
take the  presentation  and  prosecutioD  of  said 
claims  at  the  compensation  above  stated  and 
without  any  liability  on  behalf  of  tbe  state 
for  his  expenses  in  connection  therewitli. 

"'In  witness  whereof  said  state  of  New 
Hampshire  lias  caused  tbeae  presents  to  be 
signed  by  the  said  George  A.  RamsOell.  its 
Governor,  and  Its  seal  to  be  hereto  affixed 
and  said  Horace  S.  Cnmmings  has  hereunto 
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set  Ilia  band  and  seal,  the  day  and  year  first 
«boTe  written. 

"  'The  State  of  New  Hampshire. 

"  'By  Geo.  A.  Bamsdell,  Oovemor. 
"  'Horace  S.  Cummlngs. 
••  '[Seal  of  State.]' 

"(1)  The  foregoing  agreement  and  appoint- 
ment was  duly  executed  and  delivered  to 
said  Cummlngs  at  the  date  thereof. 

"(2)  Said  Cummlngs  thereupon  entered  on 
the  work  of  prosecuting  the  claim  mentioned 
In  said  agreement  before  the  honorable  the 
Secretary  of  the  Department  of  the  Treasury 
of  the  United  States,  the  Court  of  Claims,  and 
the  Congress  of  the  United  States. 

"(3)  The  claim  against  the  United  States 
accrued  to  the  state  of  New  Hampslilre  be- 
tween the  years  1861  and  1864,  and,  by  the 
statute  of  the  United  States  at  the  date  of 
the  agreement  aforesaid,  Iiad  l)ecome  barred 
by  the  statute  of  limitation  of  the  United 
States,  so  that  no  judgment  against  the  Unit- 
ed States  thereon  could  be  obtained  in  any 
court  of  the  United  States.  But  not  being 
a  stale  claim,  it  could  be,  and  was,  audited, 
allowed,  and  paid  by  the  Treasury  Depart- 
ment, under  laws  existing  at  the  time  Cum- 
mlngs' contract  was  made.  The  accounting 
officers  of  the  Department  of  the  Treasury 
claimed  that  said  claim  could  not  be  audited 
because  it  was  a  stale  claim,  and  such  pro- 
ceedings were  had  as  is  set  forth  in  Volume 
86,  Court  of  Claims  Reports. 

"(4)  The  Treasurer  of  the  state  of  New 
Hampshire  in  the  year  1864  considered  said 
claim  A'B  worthless,  and  the  same  was  In  the 
year  1885  carried  to  the  deficiency  account 
Said  Cummlngs  prosecuted  the  worlc  of  col- 
lecting said  claims  before  the  Department  of 
the  Treasury  and  the  Court  of  Claims,  which 
resulted  In  the  auditing  of  said  claim  on  be- 
half of  the  state  of  New  Hampshire  In  the 
amount  of  $10e,372.S2;  and  thereafter  the  Con- 
gress of  the  United  States  appropriated  said 
sum  on  said  audit,  and  the  Secretary  of  the 
Treasury  Issued  a  warrant  of  the  United 
States,  payable  to  the  order  of  the  Oovemor 
of  the  state  of  New  Hampshire,  for  said  sum, 
and  delivered  the  same  to  said  Cummlngs  as 
the  agent  of  said  state.  Immediately  upon 
the  receipt  of  said  warrant,  said  Cummlngs 
transmitted  by  mail  said  warrant  to  the  Oov- 
emor of  the  state  of  New  Hampshire,  inclos- 
ing therewith  a  copy  of  said  agreement  and 
appointment,  and  requested  the  Oovemor  to 
forward  to  him  his  checlc  for  the  amount  of 
fees  due  him  as  said  agent,  in  accordance 
with  the  terms  of  said  agreement  and  ap- 
pointment. The  Oovemor  did  not  comply 
tritb  the  request  of  said  Cummlngs,  but 
thereafter,  to  wit,  on  March  4,  1902,  tumed 
the  said  $108,372.52  Into  the  treasury  of  said 
state  of  New  Hampshire,  where  It  was  on  the 
date  aforesaid  entered  upon  the  books  of  the 
state,  and  commingled  with  other  moneys  of 
the  state,  and  has  since  been  used  and  dis- 
posed of  for  state  purposes.    Said  Cummlngs 


protested  that  the  moneys  representing  the 
fees  aforesaid  were  not  the  proper  moneys 
of  the  state  of  New  Hampshire,  but  belonged 
to  liim  by  virtue  of  his  contract  of  agreepient 
and  appointment,  but  said  moneys  have  nev- 
er been  paid  to  said  Cummlngs. 

''Second.  Is  said  Cummlngs  entitled  to  re- 
ceive from  the  state  fifteen  per  centum  of  the 
amount  so  collected  and  paid  in  to  the  State 
Treasury!" 

Edwin  O.  Eastman,  Atty.  Oen.,  for  the 
State.  Streeter  &  HoiUs,  for  Cummlngs. 
Daniel  0.  Remich,  pro  se. 

To  the  House  of  Bepresentatives: 

In  answer  to  the  foregoing  resolution,  the 
undersigned,  the  Justices  of  the  Supreme 
Court,  respectfully  submit  their  opinions  up- 
on the  questions  therein  contained: 

As  the  claimant  cannot  sue  the  state  un- 
der the  contract  of  May  11,  1897,  to  wlilch 
the  resolution  relates,  and  as  no  money  can 
be  paid  him,  except  by  direction  of  the  Iieg- 
isiature  (Const  art  65;  Pub.  St  c.  16,  |  4; 
Id.  c.  20,  i  1),  it  might  be  argued  that  the 
legality  of  that  agreement  was  unimportant, 
and  that  the  only  question  for  the  Legislature 
to  determine  was  one  of  expediency,  upon 
which  our  opinion  could  not  be  constitutional- 
ly required.  Const  art  73.  But  assuming 
that  It  Is  the  policy  of  the  house  to  provide 
for  the  liquidation  of  tills  claim,  if  it  was 
legally  Incurred,  we  have  considered  the 
questions  submitted  as  though  they  had 
arisen  In  an  authorised  suit  The  fact  that 
no  suit  can  l>e  maintained  against  the  state 
affords  the  Legislature  a  proper  occasion  for 
requiring  our  advice  as  to  the  legal  validiiy 
of  the  contract  in  question. 

By  section  8,  c.  2479,  p.  2436,  Laws  1861. 
the  Oovemor,  with  tlie  advice  and  consent 
of  the  council,  wasWauthorized  and  empow- 
ered to  negotiate,  adjust  and  settle  all  ques- 
tions, accounts,  matters  and  things,  between 
this  state  and  the  United  States,  in  any  way 
•  •  •  growing  out  of  •  •  •  any  con- 
tracts or  expenditures  which  may  be  made 
for  the  public  defense  or  the  payment  of 
troops."  The  Oovemor  and  Council  at  the 
date  of  the  appointment  in  question  (this  act 
being  still  In  force)  were  therefore  expressly 
authorized  to  negotiate,  adjust,  and  settle 
any  accounts  or  claims  of  this  cliaracter  then 
existing  in  favor  of  tlie  state  against  the  gen- 
eral government  That  there  were  such 
claims  appears  to  have  been  then  contended, 
and  is  now  established.  The  power  so  con- 
ferred, by  necessary  implication.  Included 
authority  to  do  whatever  was  reasonably  nec- 
essary for  its  proper  and  efficient  execution. 
It  Is  not  to  be  supposed  the  Legislature  un- 
derstood the  Gtovemor  and  Council  would  or 
could  personally  perform  ail  the  services  in- 
cident to  the  proper  Investigation,  proof,  and 
prosecution  of  such  claims  by  the  state. 
Such  matters  are  commonly  conducted  by 
persons  having  special  training,  experience. 
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and  aklll.  The  appointment  of  snltable  per- 
sons to  represent  the  state  In  the  prosecution 
of  Its  claim  before  the  appropriate  tribunals 
must  therefore  hare  been  'understood  to 
have  been  embraced  within  the  general  terms 
by  'Which  power  In  the  matter  was  confer- 
red upon  the  executive.  Evidence  In  stip- 
port  of  this  conclusion  Is  furnished  by  section 
1,  c.  4076,  p.  3120,  Laws  1S65,  In  which  the 
Governor  and  Oouncll  were  empowered  "to 
pay  the  authorized  agent  or  agents  employed 
by  the  state  In  prosecuting  the  claims  of  said 
state  against  the  United  States."  No  other 
statutory  provision  in  the  matter  being  found, 
this  act  appears  to  be  a  legislative  recogni- 
tion of  the  legal  employment  of  "agents"  for 
the  purpose  named,  under  the  act  first  cited. 
We  therefore  conclude  that  the  Gtovemor  and 
Council  had  authority,  May  11,  1807,  to  ap- 
point Mr.  Cummlngs  to  prosecute  the  claim 
of  the  state  in  the  matter  in  question  before 
the  proper  tribunals. 

The  authority  to  employ  agents  and  other 
persons  necessarily  implies  the  power  to  con- 
tract with  them  for  their  compensation,  ac- 
cording to  the'  method  usual  In  matters  of 
the  kind.  Bohanan  v.  Railroad,  70  N.  H. 
526,  49  Atl.  103.  There  la  nothing  In  the 
facts  submitted  to  us  establlshiug,  as  mat- 
ter of  law,  that  the  provisions  made  were 
out  of  the  usual  course,  or  improperly  in- 
duced. A  contract  between  private  individ- 
uals, In  which  the  compensation  was  contin- 
gent upon  success,  might  be  claimed  to  be 
void,  as  against  good  morals  and  public  pol- 
icy. Edgerly  ▼.  Hale,  71  N.  H.  138,  150,  51 
Ad.  67&;  Butler  v.  Legro,  62  N.  H.  350,  13 
Am.  St.  Rep.  573.  But  the  Legislature  can 
determine  for  Itself  what  public  xwlicy  re- 
quires or  permits  to  be  done  in  the  prosecu- 
tion of  claims  in  favor  of  the  state.  Davis 
V.  Commonwealth,  164#Iub8.  241,  41  N.  E. 
292,  30  L.  B.  A.  743.  If  there  are  reasons 
why  the  state  should  refuse  to  recognize  and 
comply  with  the  agreement  made  in  1S07  by 
his  excellency  Governor  Ramsdell,  legal 
ground  therefor  Is  not  to  be  found  in  absence 
of  power  In  the  executive  to  make  the  ap- 
pointment and  agreement  in  question,  or  In 
any  objection  arising  as  matter  of  law  upon 
the  facts  stated  to  us.  We,  therefore,  upon 
these  facts,  answer  in  the  affirmative  both 
Questions  submitted. 

Whether,  under  the  provisions  of  the  Con- 
stitution requiring  the  Governor  and  Oouncll, 
"from  time  to  time,  to  bold  a  council  for 
ordering  and  directing  the  affairs  of  the 
state,  according  to  the  laws  of  the  land" 
(Const,  art  61),  or  under  any  power  consti- 
tationally  Inherent  In  the  executive,  In  the 
absence  of  legislation,  authority  exists  for  the 
action  taken  in  1887,  has  not  been  consid- 
ered. 

FRANK  N.  PARSONS. 

WM.  M.  CHASE. 

BEXJBBN  B.  WALKER. 

JAMES  W.  REMICK. 

GEORGE  H.  BINGHAM. 


MAUCK,   for   Use  of   HELMICK.   ▼.    MER- 
CHANTS' &  MANIJFACTUBERS' 
FIRE  INS.  CO. 

(Superior  Court  of  Delaware,    Kent.     Hay  8, 
1903.) 

INBURANOS-PATHENT  OF  PRmflUMS— PAY- 
MENT TO  AGENT— WAIVBR  OF  PAYMENT- 
RATIFICATION  OP  PAYMENT- PROOFS  OF 
LOSS— PROVISIONS  OF  POLICY— STATEMENT 
OF  INTEREST— TRIAL— FUNCTIONS    OF  JCRY. 

1.  A  provision  iu  a  fire  policy  that  the  pre- 
llminnry  proof  of  loss  should  state  the  interest 
of  inBurea  and  all  others  in  the  i^roperty  hai 
no  application  to  the  interest  wmch  a  party 
acquired  after  destruction  of  the  property  b; 
fire. 

2.  Where  iusured  paid  a  premium  to  one  wlio 
was  the  agent  of  the  insnraDce  company  or  of 
its  general  agent  for  the  purpose  of  eSectiug 
insurance  and  collecting  premiums,  such  pay- 
ment was  in  effect  a  payment  to  the  company, 
and  as  valid  as  if  made  directly  to  it. 

3.  Payment  of  an  insurance  premimn  is  nec- 
essary to  give  validity  to  the  policy  unless  duly 
waived. 

4.  Where  an  insurance  company,  after  deliv- 
ery of  a  policy  to  insured,  and  nntU  the  de- 
struction of  the  premises  oy  fire,  fails  to  re- 
pudiate the  contract  of  insurance  as  invalid 
for  nonpayment  of  premium,  the  jury  may  infer 
that  the  company  liias  in  fact  received  the  pre- 
mium, or  waived  payment  of  the  same,  unless 
there  is  satisfactory  proof  to  the  contrary. 

5.  Where  an  insurance  premium  is  paid  to  one 
who,  by  the  terms  of  the  policy,  is  not  aothor- 
ized  to  receive  it,  and  the  company  or  its  duly 
authorized  agent  afterwards  receives  sadi  pay- 
ment, the  payment  is  sufficient. 

6.  Where  an  insurance  premium  is  paid  to 
one  who,  by  the  terms  of  the  policy,  is  not 
authorized  to  receive  it,  and  the  company  or  its 
duly  authorized  agent  never  in  fact  receives 
the  premium,  and  the  company,  after  delivery 
of  the  policy,  and  before  the  fire,  treats  it  as  a 
contract  binding  on  it,  without  objection  or 
qualification,  such  act  on  lis  part  is  equivalent 
to  an  adoption  or  ratification  of  the  contract 
of  insurance. 

7.  The  jury  are  the  sole  judges  of  evidence^ 
and  if,  iu  the  statement  thereof  by  the  conrt. 
there  is  any  error  or  omission,  they  should  not 
rely  upon  such  statement,  but  be  governed 
solely  by  the  evidence  as  introduced  in  the  coarse 
of  tlie  trial. 

Action  by  William  K.  Manck,  for  the  use 
of  Abraham  L.  Helmick,  assignee,  against  the 
Merchants*  &  Manufacturers'  Fire  Insurance 
Company,  a  corporation  of  the  state  of  Dela- 
ware.   Verdict  for  plalntiflT. 

The  plaintiff  prayed  the  court  to  Instruct 
the  Jury  as  follows:  "(1)  That  If  the  Jury  be- 
lieve from  the  proof  of  loss  that  the  policy 
of  Insurance  in  this  case  was  delivered  nn- 
conditionally  to  the  plaintiff  by  the  agent  of 
the  company,  and  that  he  received  In  settle- 
ment of  the  premium  therein  specified  a  nego- 
tiable promissory  note,  payable  at  some  fu- 
ture date,  such  a  settlement  of  the  premium 
was  sufllclent  In  law  to  make  the  policy  val- 
id and  binding  on  the  defendant  companj; 
and,  if  the  loss  occurred  before  the  maturity 
of  said  note,  the  defendant  cannot  object  on 
the  ground  of  a  failure  to  pay  the  premlnm. 
(2)  That  the  sufficiency  of  the  preliminary 
proof  Is  a  question  tor  the  court    (3)  Tbit 

f  t.  See  Iniurance,  vol.  28,  Cent.  Die.  i  tU. 
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the  requirements  of  the  policy  as  to  prelimi- 
nary proofs  of  loss  have  been  substantiaily 
and 'sufficiently  complied  with.  (4)  That,  if 
the  Jury  find  a  verdict  for  the  plaintiff,  it 
stiould  be  for  the  value  of  the  property  de- 
stroyed, not  exceeding  one  thousand  dol- 
lars, with  interest  thereon  from  a  date  ninety 
days  after  the  delivery  of  the  proof  of  loss  to 
the  defendant  company."  The  defendant 
prayed  the  court  to  instmct  the  Jury,  Inter 
alia,  as  follows:  "(1)  The  insurance  policy 
declared  on  was,  by  its  terms,  void,  and  of  no 
effect,  until  the  premium  in  said  policy  men- 
tioned should  be  paid,  which  premium  was 
never  paid.  (2)  That  the  plaintiff  must  prove 
that  a  proof  of  loss  conforming  in  all  partic- 
ulars with  Hues  72  to  121,  inclusive,  of  said 
policy,  was  duly  filed  with  or  rendered  to  the 
defendant  company  within  thirty  days  after 
the  occurrence  of  the  fire.  (3)  That,  in  order 
for  the  plaintiff  to  recover,  be  must  have 
paid  the  premium  mentioned  in  the  said  pol- 
icy of  Insurance  to  the  defendant  company  or 
Its  duly  authorized  agent  (4)  That  no  per- 
son could  have  been  the  accent,  duly  author- 
ised, of  the  defendant  company,  unless  so  au- 
thorized in  writing,  and  unless  he  shall  have 
countersigned  the  Insurance  policy  in  ques- 
tton." 

Argned  before  LORE,  O.  J.,  and  SPRTJ- 
AXCE  and  BOTCB,  JJ. 

Robert  H.  Van  Dyke,  for  plaintiff.  George 
M.  Jonesi  and  William  M.  Hope,  for  defend- 
ant. 

SPRITANCE,  J.  (charging  the  jury).  This  Is 
an  action  brought  by  William  K.  Mauck,  for 
the  use  of  Abraham  L.  Helmick,  against  the 
Merchants'  Sc  Manufacturers'  Fire  Insurance 
Company,  a  corporation  of  this  state,  upon  a 
policy  of  the  defendant  company  dated  Octo- 
ber 19,  1901,  purporting  to  Insure  against  loss 
or  damage  by  fire,  for  the  term  of  one  year 
thereafter,  the  household  furniture  and  sun- 
dry other  personal  property  in  a  certain  hotel 
building  situate  in  Thomas,  W.  Va.,  to  an 
amount  not  exceeding  $900,  and  the  stock, 
supplies,  and  fixtures  in  the  restaurant  in  the 
same  building  to  an  amount  not  exceeding 
$100.  There  is  evidence  before  you  to  the  ef- 
fect that  one  Robert  Hlronimus,  representing 
himself  to  be  tbe  agent  of  the  defendant  com- 
pany, solicited  the  plaintiff  to  Insure  said 
property  in  said  company,  and,  upon  the 
plaintiff  objecting  that  he  was  not  then  pre- 
pared to  pay  the  money  for  the  premium,  it 
was  agreed  that  he  should  give  his  bankable 
note  for  the  same,  amounting  to  $35,  to  the 
order  of  the  said  Hlronimus,  payable  in  90 
A&yn;  and  that  thereupon  said  note  was 
made  and  delivered  to  the  said  Hlronimus 
with  the  written  application  for  insurance 
drawn  by  the  said  Hlronimus;  and,  that 
a  few  days  thereafter  the  said  Hlronimus 
sent  to  the  plaintiff  the  policy  of  insurance 
sued  upon;  and  that  afterwards,  on  -the 
night  of  November  11,  1901,  all  of  the  said 


Insured  property  was  totally  destroyed  by 
fire;  and  that  a  few  days  thereafter,  and  be- 
fore said  note  became  due,  the  plaintiff  offer- 
ed to  pay  tbe  amount  of  the  same  to  the  said 
Hlronimus,  but  that  he  declined  to  receive 
the  same,  saying  that  it  could  be  deducted 
from  tbe  amount  which  tbe  company  owed 
the  plaintiff  for  the  loss;  and  that  said  note 
has  never  been  paid  by,  or  presented  for 
payment  to,  the  plaintiff,  and  that  he  does 
not  know  who  held  the  note  at  its  maturity 
or  since. 

It  is  conceded  that  the  preliminary  proof 
of  loss  in  evidence  before  you,  dated  Decem- 
ber 4,  1901,  was  received  by  the  defendant 
company  within  the  time  required  by  the  pol- 
icy. The  only  objection  made  to  its  sufficien- 
cy is  that  it  does  conform  to  the  requirement 
of  the  policy  that  the  preliminary  proof  of 
loss  shall  state  "the  Interest  of  the  insured 
and  all  others  in  the  property"  In  this:  that 
it  does  not  state  tbe  Interest  of  Abraham  L. 
Helmick  under  a  certain  deed  of  assignment 
executed  by  the  plaintiff  to  the  said  Helmidc, 
dated  November  18,  1901,  which  is  in  evi- 
dence. Whatever  may  have  passed  to  the 
said  Helmick  under  the  said  deed,  it  is  clear 
that  no  Interest  so  passed  to  him  in  the  in- 
sured property,  which  had  been  destroyed  be- 
fore the  execution  of  said  deed,  and  said  re- 
cited provision  of  the  policy  lias  no  appli- 
cation to  the  Interest  which  by  said  deed  the 
said  Helmick  may  have  acquired  in  said  pol- 
icy or  in  the  debt  which  may  be  due  there- 
under from  the  defendant  company  to  tbe 
plaintiff. 

The  defendant  company  Insists  that  the 
policy  was  void  until  the  payment  of  the 
premium;  that  said  premium  was  never  paid; 
that  such  payment  could  have  been  made 
only  to  the  defendant  company,  or  its  duly 
authorized  agent;  that  no  such  payment 
could  have  been  made  to  an  agent  unless 
such  agent  was  so  authorized  by  the  defend- 
ant company  in  writing,  and  unless  such 
agent  countersigned  the  policy  sued  upon; 
and  that  C.  A.  Vananden  &  Co.,  who  counter- 
signed this  policy  as  agents,  were  the  only 
agents  authorized  to  receive  such  premium. 
In  support  of  this  contention  the  defendant 
relies  nimn  the  following  provisions  of  the 
policy:  "In  any  matter  relating  to  this  insur- 
ance, no  person  unless  duly  authorised  in 
writing,  and  who  shall  have  countersigned 
this  policy,  shall  be  deemed  the  agent  of  this 
company;  and  tbe  assured  agrees  with  this 
company,  by  tbe  acceptance  hereof,  that  this 
company  shall  not  be  bound  by  the  acts  of 
any  other  person.  Any  other  person  shall  be 
deemed  to  be  the  agent  of  the  Insured,  and 
the  payment  of  the  premium  to  any  such 
person  shall  be  at  the  sole  risk  of  the  in- 
sured, and  shall  not  be  deemed  a  payment  to 
the  company,  and  by  the  acceptance  hereof 
the  assured  agrees  that  this  company  shall 
not  be  liable  for  any  loss  or  damage  by  fire 
or  other  risk  or  casualty  her^n  mentioned 
until  the  assured  shall  have  paid  the  pre- 
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mlnm  hereinbefore  menttoned  in  fnll  to  the 
company  or  Its  duly  authorized  agent  whose 
name  la  subBcribed  hereto;  and  until  .auch 
premium  is  so  paid  this  policy  shall  remain 
wholly  void,  and  of  no  effect"  If  yon  find 
from  the  evidence  that  EUronimus  was  the 
servant  or  the  agent  of  the  said  0.  A.  Van- 
anden  &  CSo.  or  of  the  defendant  company 
for  effecting  the  insurance  and  collecting  the 
premium,  and  that  the  plaintiff  paid  the  pre- 
mium to  isaid  HlronimuB  as  such  agent,  then 
such  payment  was,  in  effect,  a  payment  to 
the  said  C.  A.  Vananden  &  Co.  or  the  defend- 
ant company,  and  was  as  valid  as  if  made 
directly  to  the  said  0.  A.  Vananden  &  Oo. 
or  to  the  defendant  company.  Payment  of 
the  premium  was  necessary  to  give  validity 
to  the  policy,  unless  such  payment  was  duly 
waived.  If  you  find  from  the  evidence  that 
the  defendant  company,  after  the  delivery  of 
the  policy  to  the  plaintiff,  and  nntil  the  fire, 
failed  to  repudiate  the  contract  of  insurance 
as  invalid  for  nonpayment  of  the  premium, 
you  may  Infer  that  the  defendant  company, 
or  its  agents,  C.  A.  Vananden  &  Co.,  bad  in 
fact  received  the  premium,  or  waived  the 
payment  of  the  same,  unless  there  be  satis- 
factory proof  to  the  contrary.  If  the  pre- 
mium was  paid  to  one  who,  by  the  terms  of 
the  policy,  was  not  authorized  to  receive  it, 
and  the  defendant  company  or  its  duly  au- 
thorized agent  afterwards  received  such  pay- 
ment, it  would  be  a  sufficient  payment,  with- 
out regard  to  the  method  or  channel  through 
which  such  payment  reached  the  company  or 
its  authorized  agent  If  the  company  or  its 
duly  authorized  agent  never  In  fact  received 
such  payment,  and  the  company,  after  the 
delivery  of  the  policy,  and  before  the  Are, 
without  objection  or  qualification,  treated  the 
policy  as  a  contract  binding  upon  it,  tbia 
would  be  equivalent  to  an  adoption  or  rati- 
fication of  the  contract'  of  insurance,  and 
would  be  sufficient.  If  a  company  makes 
a  policy  complete  in  form,  and  sends  it  out 
for  delivery  to  the  insured,  and  after  such 
delivery  and  before  a  loss  by  fire  treats  the 
policy  as  a  valid  and  binding  contrHCt,  these 
are  facts  from  which  may  be  Inferred,  in  the 
absence  of  satisfactory  proof  to  the  con- 
trary, the  payment  of  the  premium  to  the 
company  or  to  its  duly  authorized  agent,  or 
a  waiver  of  such  payment 

This  statement  of  law  upon  this  point  la 
fully  sustained  by  the  case  of  Welsman  et  al. 
T.  Fire  Insurance  Company,  3  PennewlU,  224, 
60  Atl.  93,  tried  in  this  court  about  two  years 
ago.  As  a  general  rule,  the  payment  of  a 
debt  by  a  note,  if  accepted  as  such,  is  a  good 
payment  In  Joyce  on  Insurance,  vol.  1,  $ 
78,  it  is  said:  "Where  a  policy  is  delivered 
to  an  agent  with  authority  to  deliver  it  to 
the  Insured  and  receive  the  premium,  and 
the  agent  delivers  the  policy  and  accepts  a 
note  for  the  premium,  and  discounts  it  on 
Us  own  account,  bnt  does  not  pay  the 
amount  to  the  principal,  the  company  Is  lia- 
ble, Mthough  the  policy  provides  that  such 


agent  shall  be  deemed  the  agoit  of  the  in- 
sured, and  that  the  insnier  shall  not  be  liable 
until  he  actually  receives  the  premium."  Yon 
are  the  sole  Judges  of  the  evidence,  and  if  in 
the  statement  of  it  by  the  court  for  the  pur- 
pose of  presenting  to  you  the  Issnes  to  be 
determined  by  you  there  is  any  error  or  omis- 
sion, you  should  not  rely  upon  sach  state- 
ment, bnt  be  governed  solely  by  the  evidence 
as  it  was  delivered  to  yon  in  the  course  of 
the  trial. 

If  you  find  a  verdict  for  the  plaintiff.  It 
should  be  for  the  value  of  the  proi)erty  de- 
stroyed, not  exceeding  |900  for  the  first  class 
of  property  described  in  the  policy  and  $100 
for  the  second  class  of  property  bo  described, 
and  not  exceeding  $1,000  for  the  whole,  with 
interest  thereon  from  a  date  90  days .  after 
the  delivery  of  the  preliminary  proofs  of  loss 
to  the  defendant  company. 

Verdict  for  plaintiff  for  11,069.62. 


SWBENBY  T.  JBSSUP  &  MOORB  PAPEB 
CO. 

(Saperlor  Ooort  of  Delaware.     New  GasUe. 
March  6,  1903.) 

SBRVANT'B  INJURIES-PLBADINO-NBOIJOBNCI 

—IGNORANCE  OF  PLAINTIFF— KNOWlr- 

BDQB  OF  DEFENDANT. 

1.  In  an  action  for  negligent  death  of  a  serv- 
ant, it  is  not  necessary  that  the  declaration 
allege  that  plaintiff  was  iguorant  of  the  facts 
and  drcamstances  which  conBtitnted  the  negli- 
gence complained  of. 

2.  In  an  action  for  negligent  death  of  a  serv- 
ant, it  is  not  necessary  that  the  declaration 
allege  that  the  defendant  had,  or  shoold  have 
had,  knowledge  of  any  facts  or  circumstances 
which  would  constitute  negligence  on  hie  part 

Action  on  the  case  for  negligence  by  Mar- 
garet Sweeney,  widow  of  Hartley  Sweeney. 
deceased,  against  the  Jessup  &  Moore  Paper 
Company.  On  demxurer  to  the  declaration. 
Demurrer  overruled. 

The  declaration  was  as  follows:  "(1)  For 
that  heretofore,  to  wit,  at  the  time  of  the 
happening  of  the  grievances  hereinafter  com- 
plained of,  the  said  the  Jessup  &  Moore  Pa- 
per Company  was,  and  still  is,  a  corporation 
existing  under  the  laws  of  the  state  of  Dela- 
ware, and  the  said  Bartley  Sweeney,  on  the 
20th  day  of  August  A.  D.  1902,  at  New 
Castle  county  aforesaid,  was  the  husband  of 
the  said  plaintiff,  and  a  servant  in  the  em- 
ploy of  said  defendant;  tliat  on  the  day 
aforesaid  the  said  Bartiey  Sweeney,  while 
he  was  a  servant  of  the  said  defendant,  to 
wit,  at  the  county  aforesaid,  was  working  in 
the  pulp  factory  of  said  defendant  then  own- 
ed and  operated  by  the  said  defendant,  in 
the  hundred  of  Christiana  and  county  afore- 
said^ wherein  was  certain  machinery,  steam 
boilers,  wood  pulp  digesters,  tools  and  appli- 
ances, used  in  the  wood  pulp  manufacturing 
business  of  said  defendant;  that  on  the  day 
and  year  last  aforesaid,  at  the  county  afore- 
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said,  wblle  mM  Bartley  Sweeney  was  lo 
engaged  at  work  for  the  said  defendant  at 
the  said  wood  palp  factory  and  works  of  said 
defendant,  and  while  said  Bartley  Sweeney 
waa  in  the  exercise  of  due  care  and  caution 
on  hlB  part,  by  and  through  the  negligence 
and  carelessness  of  said  defendant  a  certain 
wood  pulp  digester  then  and  there  being  in 
said  factory  of  said  defendant,  and  the  prop- 
erty of  aald  defendant  (being  a  large,  hollow 
receptacle,  made  of  metal,  and  then  and  there 
employed  by  said  defendant  in  its  process  for 
reducing  wood  to  wood  pulp  by  the  use  there- 
in of  steam  and  other  rednclng  agencies  to 
the  plaintiff  unknown,  in  contact  with  the 
wood  in  said  digester  contained,  by  means 
and  force  of  the  pressure  of  the  steam  cre- 
ated in  aud  caused  to  be  in  said  wood  pulp 
digester  by  the  defendant  aforesaid  for  the 
purpose  aforesaid),  exploded,  whereby  and  by 
means  whereof,  and  of  the  wrecking  and  de- 
Btruction  of  the  factory  of  said  defendant 
resulting  then  and  there  from  the  explosion 
aforesaid,  the  said  Bartley  Sweeney  then  and 
there  was  so  crushed,  shocked,  broken,  and 
Injured  in  bis  limbs  and  head  that  he  then 
and  tliere  immediately  died;  that  the  death 
of  the  said  Bartley  Sweeney  was  caused  by 
the  said  negligence  of  the  said  defendant 
Wherefore  the  said  plaintiff,  Margaret. Swee- 
ney, the  widow  of  the  said  Bartley  Sweeney, 
says  that  she  is  injured  and  hath  sustained 
damage  as  such  widow  to  the  amount  of 
twenty  thousand  dollars  ($20,000),  and  there- 
fore she  brings  her  suit" 

The  demurrer,  inter  alia,  was  aa  follows: 
"(3)  That  it  is  not  alleged  In  said  count  that 
the  defendant  had,  or  should  have  had,  no- 
tice or  knowledge  of  any  facts  or  drcum- 
Btances  which  would  constitute  negligence  on 
the  part  of  the  defendant"  "(5)  That  it  is 
not  alleged  In  said  count  that  the  plaintiff's 
hasband  was  ignorant  of  the  facts  or  circum- 
stances which  constituted  the  negligence  com- 
plained of." 

Argued  before  LORB,  a  J^  and  SPRU- 
AXCB  and  BOYOB,  JJ. 

Herbert  H.  Ward  and  Sylvester  D.  Towns- 
end,  Jr.,  for  plaintiff.  Saulsbury,  Ponder  tc 
Oortis,  for  defendant 

PER  CURIAM.    Demurrer  orermled. 


ORUEIiL  T,  CLARK. 

(Superior  Court  of  Delaware.     Kent     May 
6,  1903.) 

AUCTIONS— RSFDSAL  TO  DELIVBR  PROPERTT 
SOLD-MBASUltB  OP  DAMAGBS-JUSTICE  OF 
THE  PEACB-JURIBDICTION— TBRHB  OF  SALB 
—TENDER. 

1.  The  purchaser  at  public  auction,  on  com- 
pliance with  the  terms  of  the  sale,  is  entitled 
to  bare  the  property  delivered  to  him,  under  the 
implied  contract  on  the  part  of  the  vendor  to 
make  such  delivery;  and  a  refusal  to  deliver 
is  a  breach  of  the  contract  for  which  the  pur- 
chaser is  entitled  to  recover  any  damages  ha 
may  have  sustained. 


2.  On  breach  of  contract  for  the  sale  of  per- 
sonalty, where  there  is  no  proof  that  plaintiff 
has  sustained  actual  damages,  be  la  entitled  to 
recover  nominal  damages  only. 

3.  On  breach  of  a  contract  to  sell  personalty, 
the  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  value  of  the 
Koods  at  the  time  the  seller  was  bound  to  de- 
liver them. 

4.  Under  Rev.  Code  1852,  c.  99,  f  1,  amend- 
ed in  1893,  conferring  on  justices  of  the  peace 
jurisdiction  iu  all  causes  of  action  arising  from 
contracts  for  delivery  of  produce,  chattels, 
gocds,  wares,  and  merchandise,  a  justice  has 
Jurisdiction  of  an  action  for  damages  resulting 
from  breach  by  the  seller  of  a  contract  to  sell 
personalty. 

6.  Where  the  terms  of  an  anctlmi  sale  pro- 
vided that  all  sums  of  $10  and  under  should 
be  "cash  on  day  of  sale,"  and  "on  sums  over 
that  amount  a  credit  of  eleven  months  will  be 
given  on  notes  •  *  •  with  approved  secti- 
rity,"  it  was  optional  with  a  purchaser  of  prop- 
erty exceeding  ^10  in  value  either  to  pay  cash 
or  take  a  credit  of  11  months,  and  a  tender 
of  cash  instead  of  a  note  was  good. 

Appeal  from  Justice  of  the  Peace,  Kent 
County. 

Action  by  John  F.  Clark  against  Robert  B. 
Grueil.  Judgment  for  plaintiff  before  a  Jos- 
tlce,  and  defendant  appeals. 

Argued  before  LOUB,  O.  J„  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Kenney  St  Magee,  for  appellant  Henry 
Rldgely,  Jr..  for  respondent 

LORB,  <X  J.  (charging  Jury).  John  P. 
Clark,  the  plaintiff,  claims  tliat  on  the  6th 
day  of  October,  1901.  he  bid  upon  a  brown 
horse  belonging  to  John  B.  Omell,  the  de- 
fendant, which  was  put  up  for  sale  by  the 
defendant  at  pnbllc  auction;  that  the  horse 
was  knocked  off  to  him  by  the  auctioneer  at 
the  highest  bid,  $20.75;  that  thereupon  he 
tendered  in  lawful  money  the  amount  due  for 
the  horse  to  the  defendant  who  refused  to 
accept  the  same  in  payment  and  to  deliver 
the  horse  In  pursuance  of  the  sale.  The 
plaintiff  has  brought  this  suit  to  recoTer  dam- 
ages for  such  nondelivery. 

Where  personal  property  Is  pat  op  for  sale 
at  public  auction,  and  knocked  off  to  the  high- 
est bidder,  the  purchaser,  upon  complying 
with  the  terms  of  the  sale.  Is  entitled  to  have 
such  property  delivered  to  him,  under  the  im- 
plied contract  on  the  part  of  the  vendor  to 
make  such  delivery.  It  is  a  breach  of  such 
Implied  contract  for  the  vendor  to  refuse  to 
make  such  delivery.  For  such  breach  the 
purchaser  may  sue  and  recover  whatever 
damages  he  may  have  sustained  thereupon. 
The  refusal  on  the  part  of  the  vendor  to 
deliver  to  the  purchaser  the  property  bongbt 
at  auction,  upon  the  tender  of  the  price  at 
which  it  was  knocked  off  according  to  the 
terms  of  the  sale,  will  constitute  a  breach 
of  such  implied  contract 

Where  a  breach  of  contract  on  the  part  of 
defendant  is  proved  to  the  satisfaction  of  the 
jury,  and  there  is  no  evidence  that  the  plain- 
tiff has  sustained  actual  damages  from  snch 
breach  of  contract  the  plaintiff  is  entitled  to 
recover  nominal  damages  only;  but  the  meaa- 
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nre  of  damages  for  tbe  nondeliyery  of  goods 
sold  Is  the  dlfTerence  between  the  contract 
price  and  the  yalue  of  the  goods  at  the  time 
the  defendant  was  bonnd  to  deliver  them. 

Tbe  defendant  contends  that,  as  this  action 
sounds  in  damages— being  for  the  nondeliv- 
ery of  the  horse— It  was  not  within  the  juris- 
diction of  a  Justice  of  the  peace,  where  the 
case  originated,  and  that  therefore  no  recov- 
ery can  be  bad  in  this  court.  Section  1,  c. 
09,  p.  740,  Kev.  Code  1852,  amended  hi  1883, 
expressly  confers  upon  justices  of  the  peace 
jurisdiction  in  all  causes  of  action  arising 
from  express  or  implied  contracts  for  "deliv- 
ery of  produce,  chattels,  goods,  wares  or  mer- 
chandise." We  think  that  this  case,  although 
sounding  in  damages,  purely,  is  within  tbe 
jurisdiction  of  justices  of  the  peace,  upon  a 
reasonable  constraction  of  the  langn^age  of 
tbe  foregoing  statute,  and  in  principle  bas 
been  so  held  by  our  courts  in  tbe  following 
cases:  Barr  v.  Liogan,  5  Har.  62;  Cannon  v. 
Atattbews,  3  Houst.  97;  and  Spabn  v.  Will- 
man,  1  PennewUl,  125,  89  Atl.  787. 

Tbe  terms  of  the  sale  were  as  follows:  "All 
sums  of  ten  dollars  and  under,  cash  on  day 
of  sale;  on  sums  over  that  amount  a  credit 
of  eleven  months  will  be  given  on  notes  bear 
Ing  interest  with  approved  security  and  paya- 
ble at  the  Farmers'  National  Bank  of  Dover, 
Del."  Tbe  defendant  claims  that  even  if  the 
plalntift  did  tender  to  tbe  defendant,  in  law- 
ful money,  the  amount  of  tbe  purchase  mon- 
ey, he  Is  not  entitled  to  recover,  because,  tbe 
amount  being  over  $10,  the  tender,  to  have 
been  good,  should  have  been  in  a  note  payable 
at  11  months,  bearing  Interest.  We  think  the 
option  was  with  the  purchaser  either  to  pay 
in  cash  the  amount  due,  or  to  take  a  credit 
of  11  months. 

If  you  are  satisfied  from  tbe  evidence  that 
tbe  plaintiff  offered  to  settle  for  the  horse  in 
pursuance  of  tbe  terms  of  sale,  and  that  the 
defendant  or  bis  agent  refused  to  permit  him 
so  to  do,  and  refused  to  deliver  the  horse, 
this  would  constitute  a  breach  of  the  con- 
tract on  tbe  part  of  tbe  defendant  It  is  for 
you  to  say  from  the  evidence  before  yon 
whether  there  has  been  any  breach  of  con- 
tract in  this  case,  and,  if  so,  what  damages 
the  plaintiff  has  sustained  therefrom. 

Tbe  Jury  disagreed. 


STATE  V.  WHITHJ. 

(Court  of  General   Sessions   of  Delaware. 

New  Castle.    Jan.  3,  1902.) 

OBTAININQ    MONEY    BY    FALSE    PRETENSES— 
ELEMENTS    OF   OFFENSB^-PAR- 
TY  DECEIVED. 
1.  The    Statute    punishing    the    obtainiug   of 
money  by  false  pretenses  applies  to  the  obtain- 
ing  of   money    from   a   couuty    by    false   pre- 
tenses. 

Henry  M.  White  was  convicted  of  obtain- 
ing money  by  false  pretenses.  Motion  to 
quash  the  indictment    Denied. 


Ttie  indictment  was  as  foltowa; 
"November  Term,  1901. 
"New  Castle  County— ss.: 

"The  Grand  Inquest  of  the  State  of  Dela- 
ware, and  the  body  of  New  Castle  County, 
on  their  oath  and  affirmation  respectlTely,  do 
present: 

"That  Henry  M.  White,  late  of  Mew  Castle 
Hundred,  In  tbe  County  aforesaid,  on  tbe 
twenty-first  day  of  March,  in  the  year  of 
oar  Lord  one  thousand  eight  hnndred  and 
ninety-nlne,  with  force  and  arms,  at  Wil- 
mington Hundred,  In  the  Cotmty  aforesaid, 
designing  and  intending  to  cheat  and  defraud 
a  certain  Horace  G.  Rettew,  the  said  Horace 
O.  Rettew  then  and  there  being  tbe  Receiver 
of  Taxes  and  County  Treasurer  of  the  Coun- 
ty of  New  Castle  aforesaid,  of  certain  money, 
goods,  chattels  and'  property,  unlawfully, 
knowingly  and  designedly  did  then  and  there 
falsely  pretend  to  a  certain  George  D.  Kel- 
ley,  the  said  George  D.  Kelley  then  and  there 
being  the  County  Comptroller  for  the  County 
of  New  Castle  aforesaid,  that  a  certain  Henry 
A.  Enos,  commonly  known  as  Harry  'Eaas. 
of  tbe  County  of  New  Castle  aforesaid,  had 
done,  performed  and  furnished  certain  work 
and  labor  for  the  said  County  of  New  Castle 
to  the  value  of  sixty-two  dollars  and  twenty- 
five  cents,  tbe  which  false  pretence  was  em- 
bodied in  a  certain  false  and  pretended  bill. 
whereas.  In  truth  and  In  fact,  the  said  Henry 
A.  Enos  bad  not  then  and  there  done,  per- 
formed, and  furnished  the  said  certain  woilc 
and  labor  as  so  falsely  pretended  as  afore- 
said, which  said  bill  was  then  and  there  In 
the  following  words  and  figures,  to  wit: 

WUmlnston,  Del.,  Mar.  Bat,  1S99 
Levy  Court,  New  Castle  County, 

To  Harry  Edo«  or  Barer  Dr. 

Fourth  District 

TO  work  for  County  |6ZJt 

Bee  Pay 

H.  If.  Wbite  I.,  a  a 

—Which  said  false  and  pretended  bill  the 
said  Henry  M.  White  then  and  there  further 
falsely  pretended  to  the  said  George  D.  Kel- 
ley, tbe  said  County  Comptroller  for  tbe  said 
county  of  New  Castle,  bad  been  duly  ren- 
dered by  the  said  Henry  A.  Enos  in  and  by 
the  name  of  Harry  Enos  or  bearer,  whereas. 
In  truth  and  in  fact  the  said  bill  bad  not  been 
so  rendered  by  the  said  Henry  A.  Enos,  and 
which  said  bill.  In  furtherance  of  the  said 
false  pretence  and  pretences  and  of  the  said 
design  and  intention  of  tbe  said  Henry  M. 
White  to  cheat  and  defraud  tbe  said  Horace 
6.  Rettew,  the  Receiver  of  Taxes  and  County 
Treasurer  of  said  County  as  aforesaid,  was 
then  and  there  made  by  him,  the  said  Henry 
M.  White,  and  then  and  there,  in  furtherance 
of  said  false  pretence  and  pretences  and  of 
said  design  and  Intention  so  to  cheat  and  de- 
fraud as  aforesaid,  the  said  bill  was  by  him, 
the  said  Henry  M.  White,  presented  to  the 
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-•aid  George  D.  Kelley,  said  Connty  Oomptrol- 
ler  for  New  Castle  County,  for  tbe  approval 
■of  talm,  the  said  Oeorge  D.  Kelley,  said  Ooun- 
ty  Comptroller,  the  said  Henry  M.  Wbite 
then  and  there  and  thereby  further  falsely 
pretending  to  the  said  Oeorge  D.  Kelley, 
Connty  Comptroller  as  aforesaid,  that  the 
said  Henry  A.  Enos  was  entitled  to  receive 
pay  tor  the  work  and  labor  so  falsely  pre- 
tended to  have  been  done,  performed  and 
furnished  as  aforesaid  as  falsely  so  shown  as 
aforesaid,  whereas,  in  truth  and  In  fact  the 
aald  Henry  A.  Enos  was  not  then  and  there 
entitled  to  receive  pay  for  the  said  work  and 
latter  so  falsely  pretended  to  have  been  done, 
performed  and  furnished  as  aforesaid,  and 
which  said  bill  was  then  and  there,  by  color, 
means  and  force  of  the  said  false  pretence 
and  pretences  of  him,  the  said  Henry  M. 
White,  approved  by  the  said  Oeorge  X>.  Kel- 
ley, County  Comptroller  as  aforesaid,  by  im- 
printing and  writing  upon  the  face  of  said 
bill  his  official  certiflcatlon  to  the  correct- 
ness thereof  in  manner  and  form  and  in  the 
words  and  flgnres  as  follows: 


CORKBCT 


VARZllSM 
O.  D.  KBLItBT 


COMPTROLLBR 


—As  he,  tbe  said  Henry  M.  White,  then  and 
there  well  knew,  and  which  said  pretence 
and  pretences  the  said  Henry  M.  White  then 
and  there  knew  to  be  false,  and  which  said 
bill  now  bears  the  Imprint  of  a  stamp  con- 
taining the  following  words  and  flgnres,  to 
wit: 


LBVT  COURT,  NBW  CASTLB  CO. 

DBL. 

MAR  n  UM 

APPROVBD 

— By  color,  force  and  means  of  which  said 
false  pretence  and  pretences  be,  the  said 
Henry  M.  White,  did  then  and  there  nnlaw- 
fnlly,  knowingly  and  designedly  secure,  ob- 
tain and  cause  to  be  made  and  drawn.  In  fur- 
ther pursuance  of  said  false  pretence  and  pre- 
tences and  of  said  design  and  intention  of  the 
«aid  Henry  M.  White  so  to  cheat  and  de- 
fraud as  aforesaid,  a  certain  warrant  bearing 
4late  the  twenty-first  day  of  March  A.  D., 
one  thousand  eight  hundred  and  ninety-nlno, 
directed  to  tbe  Receiver  of  Taxes  and  Connty 
Treasurer  for  said  New  Castle  County,  being 
the  said  Horace  O.  Rettew,  and  commanding 
him,  the  said  Receiver  of  Taxes  and  Connty 
Treasurer,  being  him  tbe  said  Horace  O.  Ret- 
tew, to  pay  to  the  order  of  Harry  Enos  or 
bearer  tbe  sum  of  sixty-two  dollars  and 
twenty-Uve  cents,  the  which  said  certain  war^ 
rant  was  signed  by  William  A.  Scott  by  tbe 
etyle  of  W.  A.  Scott,  as  president  of  the  Lery 
Court  of  said  New  Castle  County,  and  coun- 
tersigned by  tbe  said  Oeorge  D.  Kelley  by 


tbe  style  of  O.  D.  Kelley,  as  Connty  Comp- 
troller for  said  New  Castle  Connty,  and  the 
which  Connty  warrant  was  then  and  there 
In  the  following  words  and  flgures,  to  wit: 

Wilmington,  Del.,  Mar  Zl  189$       189  No.  ISStS 
Receiver  of  Tazei  and  County  Treaaurer, 
Naw  Caatla  Conntjr,  DeUmur*. 


Par  to  tJia' order  of  Harrr  Bnoa or  Bearer 

SIztr-two  »/ DoUara,  t«2.tt 

■ad  chart*  to  appropriation  tor 

4tli  DIat. 

Countersigned 


O.  D.  Kellar  W.  A.  Scott 

ComptroUar.        Preddent  Lery  Court, 
New  Caatle  Countjr. 

—Which  said  certain  warrant  tbe  said  Henry 
M.  White  then  and  there,  in  further  pursu- 
ance of  the  said  false  pretence  and  pretences 
and  of  tbe  said  design  and  Intention  of  said 
Henry  M.  White  to  so  cheat  and  defraud  the 
said  Horace  O.  Rettew,  Receiver  of  Taxea 
and  County  Treasurer  as  aforesaid,  received 
Into  the  possession  of  him,  tbe  said  Henry 
M:  White;  and  the  said  Henry  M.  White  hav- 
ing so  as  aforesaid  unlawfully,  knowingly 
and  designedly  secured  and  obtained  and 
caused  to  be  drawn  the  said  certain  warrant, 
and  having  so  as  aforesaid  received  the  same 
Into  the  possession  of  bim,  tbe  said  Henry  M. 
White,  In  further  pursuance  of  said  false  pre- 
tence and  pretences  and  of  the  said  design 
and  Intention  of  said  Henry  M.  White  so  to 
cheat  and  defraud  the  said  Horace  O  Ret- 
tew, Receiver  of  Taxes  and  County  Treasurer 
as  aforesaid,  then  and  there  did  endorse  the 
said  certain  warrant  with  the  name  of  him, 
the  said  Henry  M.  White,  under  the  style  of 
H.  M.  White;  and  in  further  pursuance  of 
tbe  said  false  pretence  and  pretences  and  of 
the  design  and  Intention  of  the  said  Henry 
M.  White  so  to  cheat  and  defraud  the  said 
Horace  O.  Rettew,  Receiver  of  Taxes  and 
Connty  Treasure  as  aforesaid  he,  the  said 
Henry  M.  White,  then  and  there  did  cause 
and  procure  the  said  certain  warrant  then 
and  there  to  be  paid  and  cashed  out  of  the 
funds,  cash  and  monies  then  and  there  the 
property  and  in  tbe  possession  and  control  of 
him,  the  said  Horace  O.  Rettew,  the  said  Re- 
ceiver of  Taxes  and  County  Treasurer;  and 
in  further  pursuance  of  said  false  pretence 
and  pretences  and  said  Intent  so  to  cheat  and 
defraud  him,  the  said  Horace  O.  Rettew,  the 
said  Receiver  of  Taxes  and  County  Treas- 
urer, the  said  Henry  M.  White  did  then  and 
there  receive  Into  his  possession  the  cash  and 
money,  being  the  proceeds  of  the  said  war- 
rant, and  did  then  and  there  convert  the  sum 
of  fifty-four  dollars  and  seventy-flve  cents, 
being  part  and  parcel  of  the  said  proceeds  of 
said  warrant  to  his  own  use;  and  then  and 
there  well  knowing  the  said  pretence  and  . 
pretences  to  be  false,  be,  the  said  Henry  M. 
White,  by  force,  color  and  means  of  the  said 
false  pretence  and  pretences,  and  by  force 
and  virtue  of  the  premises,  did  then  and 
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there  unlawfully,  knowingly  and  designedly 
obtain  from  tbe  8ald  Horace  O.  Bettew,  Re- 
ceiver of  Taxes  and  County  Treasurer  for 
said  New  Castle  County  as  aforesaid,  sundry 
coins,  the  kind  and  denomination  of  which 
are,  to  the  Orand  Inquest,  unknown,  of  the 
aggregate  value  of  fifty-four  dollars  and  sev- 
enty-five cents,  lawful  money  «f  the  United 
States  of  America,  and  certain  paper  money, 
the  kind  and  denomination  of  which  are,  to 
the  said  Orand  Inquest,  unknown,  of  the  ag- 
gregate value  of  fifty-four  dollars  and  seven- 
ty-five cents,  like  lawful  money  as  aforesaid, 
of  the  money,  goods,  chattels  and  property 
of  the  said  Horace  O.  Rettew,  Receiver  of 
Taxes  and  County  Treasurer  as  aforesaid, 
which  said  money,  goods,  chattels  and  prop- 
erty the  said  Henry  M.  White  then  and  there 
as  aforesaid  obtained  unlawfully,  knowingly 
and  designedly  from  the  said  Horace  Q.  Bet- 
tew, the  said  Receiver  of  Taxes  and  County 
Treasurer  for  said  County,  with  intent  then 
and  there,  and  by  means  of  the  premises,  to 
cheat  and  defraud  tbe  said  Horace  O.  Bet- 
tew, Becelver  of  Taxes  and  County  Treasurer 
of  said  County,'  to  the  great  damage  of  the 
said  Horace  O.  Bettew,  said  Becelver  of  Tax- 
es 'and  County  Treasurer  tor  said  New  Castle 
County,  against  tbe  form  of  an  Act  of  the 
General  Assembly  m  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  tbe  State.  Herbert  H.  Ward. 

"Attorney  OeneraL 
"By  Bobt  H.  Blchaids, 
"Depu^  Attorney  OeneiaL" 

Counsel  for  defendant  moved  to  quash  tbe 
Indictment  on  the  ground  that  the  statute  did 
not  apply  to  or  include  ofTenses  against  a 
county  government  'or  quasi  corporation. 

Argued  before  LOBB,  G.  J.,  and  SFBU- 
ANCB  and  GBUBB,  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Bobert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 
Alexander  B.  Cooper  and  John  H.  Bodney, 

for  defendant 

LORB,  C  J.  After  listening  to  the  able  ar- 
guments made  by  counsel  on  both  sides  in 
this  case,  we  see  no  reason  for  quashing  this 
indictment,  and  therefore  refuse  to  quash  it 


POBTBB'S  ADM'X  v.  SHATTUCE^'S  BS- 

TATB. 

(Supreme  Court  of  Vermont     Windsor.     May 
6,  1803.) 

MORTOAQBB— INTBRBST  ON  NOTB— UUITA- 
TIONS. 

1.  Though  a  mortgagee  may,  by  real  action, 
recover  possession  of  the  mortgaged  premises 
at  any  time  within  15  years  after  the  mortgage 
,  debt  became  doe,  unless  the  mortgagor  pays 
the  debt  with  interest,  accordiug  to  the  terms 
of  the  mortgage  note,  nevertheTess  the  mort- 
gagee's right  of  action  against  the  mortgagor 
personally  for  the  recovery  of  hiterest  accming 
on  tho  mortgage  note  Is  barred  by  limitations 


at  the  same  time  tiiat  the  right  of  actton  for 
the  recovery  of  principal  is  barred. 

Bzceptlons  from  Windsor  County  Oooit; 
Bowell,  Judge. 

Appeal  from  tbe  disallowance  by  Qie  com. 
missloners  on  the  estate  of  Joseph  A.  Sbat- 
tuck  of  a  claim  In  favor  of  Obas.  W.  Porter's 
estate.  From  a  pro  forma  Judgment  for  tbe 
defendant  estate,  the  plaintiff  estate  brings 
exceptions.    Affirmed. 

Argued  before  TYLEB,  MDNSON,  8TABT, 
WATSON,  STAFFOBD.  and  HASBIiTON. 
JJ. 

Bdward  H.  Deavltt,  for  plaintlfl.  William 
B.  Johnson,  for  defendant 

STABT,  J.  Tbe  question  is  whether  flw 
statute  of  limitations  bars  an  action  for  the 
recovery  of  Interest  that  accrues  on  a  prom- 
issory note  secured  by  mortgage  on  realty, 
and  payable  on  demand,  with  Intereat  an- 
nually, after  the  right  of  action  for  tbe  recov- 
ery of  the  principal  is  barred  by  tbe  statute. 
The  claimant  contends  that  inasmuch  as  tbe 
mortgagee  could  recover  the  possession  of  the 
mortgaged  premises,  in  an  action  of  e}ect- 
mrat  or  foreclosure  proceedings,  at  any  time 
within  16  years  after  the  mortgage  debt  be- 
came due,  unless  tbe  mortgagor  paid  the 
mortgage  debt  within  the  time  fixed  by  tiie 
court  and  inasmuch  as  the  mortgagor,  in 
order  to  redeem  the  premises,  must  pay  the 
mortgage  note,  with  interest,  according  to  the 
terms,  the  right  of  action  for  the  recovery 
of  Interest  that  accrues  is  not  barred  by  the 
statute  of  limitations  so  long  as  the  right  of 
action  for  the  recovery  of  the  possession  of 
the  mortgaged  premises  continues,  and  that 
the  mortgagor  is  estopped  from  availing  him- 
self of  the  statute. 

The  mortgagee's  right  to  maintain  an  ac- 
tion at  law  or  in  equity  for  the  recovery  of 
tbe  possession  of  the  mortgaged  premisea  Is 
in  no  way  dependent  upon  whether  the  mort- 
gagor's personal  liability  for  the  payment  of 
the  mortgage  debt  is  barred  by  the  statute, 
but  upon  his  continued  ownership  of  the 
premises,  subject  to  the  mortgagor's  equity 
of  redemption;  nor  Is  the  mortgagor's  right 
to  redeem  the  premises  dependent  upon 
whether  he  is  personally  liable  for  the  mort- 
gage debt  The  right  attaches  to,  and  may 
be  exercised  by,  the  owner  of  the  equity  of 
redemption.  Irrespective  of  whether  he  Is,  or 
ever  has  been,  personally  holden  for  the  pay- 
ment of  the  mortgage  debt  Therefore  the 
right  to  maintain  a  real  action  for  the  pos- 
session of  the  premises  is  not  determinative 
of  the  right  to  maintain  a  personal  action 
against  the  mortgagor  for  the  recovery  of  tbe 
mortgage  debt  In  Houghton  v.  Tolman,  74 
Vt  467,  fi2  Atl.  1032,  It  Is  held  that  a  note 
secured  by  mortgage  upon  realty  is  within 
the  statute  limiting  actions  of  assumpsit 
founded  on  contract,  expreaa  or  implied,  to  6 
years  after  the  cause  of  action  accrues.  In 
that  case  It  is  said  that  a  mortgagee  baa  two 
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diBtinct  remedies— one  upon  the  note,  barred 
In  6  or  14  yean,  according  to  whether  the 
note  is  witnessed  or  not,  and  one  upon  the 
mortgage,  tuirred  In  15  years,  In  analogy  to 
the  statute  barring  the  right  of  entry  Into 
houses  and  lands  In  that  time— and  that  the 
loss,  for  any  reason,  of  either  of  these  reme- 
dies, does  not  affect  the  other.  If  the  debt  re- 
mains unpaid.  Interest  accruing  upon  a 
promissory  note  is  regarded  as  an  Incident  of 
the  principal  of  the  note,  and,  when  this  is 
tMirred  by  the  statute,  no  recorery  can  be 
bad  for  Interest  that  thereafter  accrues.  In 
Bank  t.  Doe,  19  Yt.  463,  47  Am.  Dec.  697,  the 
court,  in  holding  that  Interest  that  becomes 
due  yearly  upon  a  promissory  note  Is  not  bar- 
red so  long  as  the  right  of  action  for  the  prin- 
cipal continues,  said:  "The  statute  does  not 
begin  to  run  upon  the  demand  until  the  prin- 
cipal, or  at  least  some  separate  and  distinct 
portion  of  the  principal,  becomes  due  and 
payable,  and  then  only  upon  such  distinct 
and  separate  portions.  The  accruing  interest 
from  year  to  year  is  not  thus  separated  from 
the  principal  demand,  and  consequently  the 
statute  of  linadtatlons  does  not  run  upon  it 
until  the  principal  is  barred  by  the  statute." 
Judgment  afBrmed. 


HANKS  y.  HANKS  et  aL 

(Supreme   Court   of   Vermout.    AddU(Hi.    May 
6,  1903.) 

nUUNCnON— RSSTRAININa  PATMBNT  OF 

KONET— EQUITABLE    JURISDIC- 
TION—TRUSTEES. 

1.  Where  a  mother  conveyed  property  to  her 
son  In  consideration  of  his  agreement  to  sup- 
port her,  the  son  did  not  hold  the  property  as 
trustee  for  the  mother. 

2.  A  mother  deeded  property  to  her  son  in 
consideration  of  his  agreement  to  support  her. 
Snbseqneutly  the  mother  brought  an  action  at 
law  against  the  son  for  breach  of  the  agree- 
ment, and  caused  the  son's  arrest  therein  as  an 
absconding  debtor.  The  son,  without  considera- 
tion, conveyed  all  his  property  to  his  wife,  in 
ft-and  of  the  moth^'s  rights  as  a  creditor,  and 
the  wife  sold  the  property  and  removed  from 
the  state;  leaving  uo  property  in  the  state  ex- 
cept a  sum  deposited  in  the  bands  of  a  party 
who  became  bail  for  the  son's  appearance  after 
his  arrest.  The  son  absconded  from  the  state, 
leaving  no  property  therein,  and  leaving  the 
mother  without  means  of  support.  BeU,  that 
the  mother  was  entitled  to  an  injunction  re- 
straining the  par^  who  became  bail  for  the 
■on  from  paying  over  the  money  In  his  hands 
to  the  son  or  his  wife  during  a  reasonable  time 
for  the  prosecntion  to  Judgment  of  the  action 
at  law  against  the  sou. 

3.  If,  prior  to  the  bringing  of  the  bill  for  the 
Injunction,  plaintiff  had  dueontinned  her  ac- 
tion, so  that  she  could  not  obtain  satisfaction 
at  uiw  for  the  breach  of  the  agreement,  the 
chancery  court  had  jurisdiction  to  determine 
whether  there  had  been  a  breach  of  the  con- 
ttact,  and,  if  so,  to  determine  the  damages,  and 
decree  satisfaction  out  of  the  proceeds  of  the 
real  estate  frandnleotly  conveyed  by  the  son. 


Appeal    in    Chancery, 
StaflCord,  CbancelloE. 


Addiaon    Coomty; 


Bill  by  Martha  Hanks  against  Cariton 
Hanks,  Lenora  Hanks,  and  Norman  D. 
Moore,  praying  for  an  injunction  requiring 
the  defendant  Moore  to  hold  certain  funds  in 
his  hands  subject  to  the  direction  of  the 
court,  for  an  accounting,  and  for  general  re- 
lief. From  a  pro  forma  decree  overmllng 
the  defendants'  demurrer  to  the  bill,  defend- 
ants appeal.    Afihrmed. 

Argned  before  TTLER,  MUNSON,  STABT, 
WATSON,  and  HASELTON,  JJ. 

W.  H.  Davis,  for  appellants.  L  H.  La 
Fleur  and  W.  H.  Bliss,  for  appellee. 

START,  J.  The  bill  cannot  be  maintained 
on  the  ground  that  the  contract  between  the 
mother  and  son  was  entered  into  with  a 
fraudulent  intent  on  the  part  of  the  son  to 
cheat  and  defraud  the  mother.  The  allega- 
tions do  not  tend  to  show  that  the  contract 
was  Induced  by  false  and  fraudulent  repre- 
sentations, or  that  an  undue  advantage  was 
taken  of  the  mother's  age,  circumstances, 
and  situation,  or  tliat  the  son  did  not  receive 
the  mother's  property,  and,  in  consideration 
thereof,  in  good  faith,  promise  to  support  her 
during  the  remainder  of  her  life;  nor  can  the 
bill  be  maintained  on  the  ground  that  the 
son  received  the  money  to  hold  in  trust  for 
the  mother.  He  recetved  it  as  a  considera- 
tion for  his  agreement  to  support  the  mother, 
and  the  mother  received,  therefore,  the  right 
to  have  and  demand  such  support.  But  the 
bin  can  be  maintained  on  other  grounds.  It 
shows  that  process  cannot  be  served  upon 
tbe  son,  for  the  reason  that  he  has  abscond- 
ed from  the  state,  leaving  no  property  witliin 
this  state;  that  the  mother  brought  an  ac- 
tion at  law,  and  caused  tbe  son's  arrest  there- 
in as  an  absconding  debtor;  that  defendant 
Moore  became  bail  for  tbe  son's  appearance; 
that  defendant  Lenora  Hanks  placed  the  sum 
of  $800  in  the  hands  of  Moore  to  indemnify 
him  as  such  ball;  that,  on  granting  an  in- 
junction restraining  Moore  from  paying  said 
money  over  to  either  of  the  other  defendants, 
the  mother  will  discontinue  her  action  at 
law,  and  thereby  relieve  Moore  from  the  lia- 
bility he  is  under  as  ball  for  the  appearance 
of  the  son;  that  the  son  owned  a  farm,  val- 
ued at  $2,200,  and  mortgaged  for  $500;  that 
the  farm  and  some  personal  property  thereon 
constituted  all  of  the  available  property  of 
the  son;  that  the  son,  without  consideration, 
through  a  third  party,  conveyed  the  farm  to 
his  wife,  defendant  Lenora  Hanks,  in  fraud 
of  the  mother's  rights  as  a  creditor  of  the 
son;  that  Lenora  Hanks  sold  the  farm,  and 
received  $1,700  therefor,  and  removed  from 
tile  state,  leaving  no  property  in  this  state, 
except  tbe  money  so  placed  In  the  hands  of 
defendant  Moore;  that  the  money  now  In 
the  bands  of  Moore  is  a  part  of  the  proceeds 
of  tbe  sale  of  the  farm  of  Lenora  Hanks; 
that  said  money  cannot  be  reached  by  an  ac- 
tion In  a  court  of  law;  and  that  the  mother 
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l8  left  wltbont  means  of  mpport  By  tbese 
allegations  the  oratrlx  makes  a  case  over 
which  the  court  of  chancery  has  jurisdiction. 
If  her  action  at  law  is  still  pending,  chancery 
has  Jurisdiction  for  the  purpose  of  keeping 
the  proceeds  of  the  farm,  which  It  Is  claimed 
was  conveyed  In  fraud  of  the  oratrlx's  rights 
as  a  creditor  of  defendant  Carlton  Hanks, 
where  they  wlU  be  available  for  the  purpose 
of  satisfying  the  oratrlx's  debt,  if  any  she 
has  against  him,  when  the  same  shall  be  es- 
tabllshed  by  a  Judgment  In  the  action  at  law. 
It  also  has  Jurisdiction,  if  it  Is  found  by  the 
court  of  chancery  that  the  farm  was  convey- 
ed in  fraud  of  the  rights  of  the  oratrlx,  and 
that  defendant  Moore  holds  the  proceeds 
thereof,  to  appropriate  such  proceeds  to  the 
payment  of  the  Judgment,  if  one  is  obtained. 
Therefore  the  cause  and  the  injunction  or- 
der therdn  should  be  retained  for  such  time 
as  the  court  of  chancery  shall  consider  a 
reasonable  time  for  the  oratrlx  to  establish 
her  debt,  if  any  she  has,  by  a  Judgment  in 
her  action  at  law;  and,  if  she  does  so  within 
such  time,  the  court  of  chancery  should  pro- 
ceed with  the  cause,  and  if  it  is  found  that 
the  farm  was  conveyed  in  fraud  of  the  ora- 
trlx's rights  as  a  creditor  of  defendant  Carl- 
ton Hanks,  and  that  the  proceeds  thereof  are 
in  part  in  the  hands  of  defendant  Moore,  de- 
cree satisfaction  of  the  judgment  out  of  such 
proceeds.  Griffith  v.  HUllard,  64  Vt  643,  25 
AtL  427;  Missionary  Society  v.  Eells,  68  Vt 
497,  85  Aa  463. 

Defendant  Carlton  Hanks,  having  removed 
from  the  state.  Is  beyond  the  reach  of  the 
process  of  the  courts  of  this  state.  Therefore 
the  oratrlx  cannot  now  obtain  a  Judgment 
against  him  In  a  court  of  law,  unless  her  ac- 
tion heretofore  brought  in  the  law  court  is 
still  pending.  If  that  action  has  been  discon- 
tinued, and  defendant  Carlton  Hanks  has  no 
property  in  this  state,  the  oratrlx  cannot  ob- 
tain satisfaction  for  the  claimed  breach  of 
contract  for  her  support  in  the  law  courts  of 
this  state;  and  the  court  of  chancery  has  Ju- 
risdiction of  all  the  matters  alleged  in  the 
oratrlx's  bill,  and  may  ascertain  whether 
there  has  been  a  breach  of  the  alleged  con- 
tract, and,  if  so,  the  damages  resulting  there- 
from, and  decree  satisfaction  thereof  out  of 
the  proceeds  of  real  estate  found  to  have 
been  conveyed  in  fraud  of  the  oratrlx's 
rights,  and  now  In  the  hands  of  defendant 
Moore,  provided  the  oratrlx,  In  discontinuing 
her  action  at  law,  acted  In  good  faith,  believ- 
ing it  was  necessary  to  do  so  In  order  to  ob- 
tain satisfaction  for  the  claimed  breach  of 
the  alleged  contract  out  of  the  money  in  the 
hands  of  defendant  Moore.  Bank  v.  Paine, 
IS  R.  I.  692;  Pendleton  v.  Perkins,  49  Mo. 
665;  Overmire  v.  Haworth,  48  Minn.  373,  51 
N.  W.  121,  81  Am.  St  Bep.  660;  Bump  on 
Fraudulent  Conveyances,  |  549;  14  Ency.  of 
Lew  (2d  Ed.)  318. 

The  pro  forma  decree  is  affirmed,  and 
cause  remanded. 


MOFVAT  V.  OALVEBT  COUNTY  COM^BS 

et  al. 

(Court  of  Appeals  of  Maryland.    April  22, 
1903.) 

TAXES— BMJOININQ    COLLBCTION—BIIjLr— SUF- 
FICIENCY—AFFIDAVIT. 

1.  An  affidavit  to  a  bill  for  an  injuncticc 
made  by  one  not  a  party  to  the  cause,  who  eim- 

gly  swears  that  the  matters  and  things  stated 
I  the  bill  are  true  to  the  best  of  his  knowledge 
and  belief,  bat  does  uot  inform  the  court  as  to 
the  source  of  his  Information,  or  what  ksovl- 
.edge  he  has  on  the  subject  is  insufficient. 

2.  A  bill  averred  that  cfflgwlainant  purchased 
certafai  property  from  the  C.  B.  By.  Co.  Ma; 
81,  1901;  that  the  county  commissioners,  "at 
its  annual  session  in  the  year  1901  for  the  pur- 
pose of  assessing  property,"  assessed  the  prop- 
erty to  the  C.  B.  Imp.  Co.;  that  no  uoUce 
was  given  to  the  C.  B.  Imp.  Co.  or  to  the  com- 
plainant: and  prayed  that  the  assessment  be 
declared  void,  and  the  collection  of  the  tax 
enjoined.  The  statute  provided  for  the  nmfciwy 
of  the  levy  in  the  county  in  which  the  property 
was  located  in  April  of  each  year.  Held  that, 
in  the  absence  of  allegations  to  the  coutrary, 
it  would  be  presumed  that  the  annual  sei&ioo 
of  the  commissioners  at  which  it  was  averred 
the  assessment  was  made  was  held  before  May 
31st,  the  date  of  complainant's  deed,  wfaeii, 
so  far  as  appeared  from  the  bill;  the  C.  B.  By. 
Co.  was  owner  of  the  property,  and,  aa  it  wat 
not  alleged  that  that  company  had  no  notit-e 
of  the  assessment  but  only  that  no  notice  was 
given  to  the  C.  B.  Imp.  Co.  or  to  complainant. 
the  bill  was  insufficient. 

3.  Error  in  an  assessment  in  describing  the 
owner  of  the  property,  the  C.  B.  "Kailway" 
Company,  as  the  C.  B.  "Improvement^  Com- 
pany, cannot  be  made  the  foundation  of  a  pro- 
ceeding in  eqnity  seeking  to  have  the  assess- 
ment avoided. 

4.  Complainant  In  a  bill  for  an  injnoction 
must  make  a  full  and  candid  disclosure  of  all 
the  facts  on  which  he  relies  for  relief. 

Appeal  from  Circuit  Court  Calvert  Ooon- 
ty,  In  Eqnity;  John  P.  Briscoe,  Judge. 

Bill  by  David  H.  Moffat  against  ttie  Coanty 
Commissioners  of  Calvert  County  and  oth- 
ers. Decree  dismissing  the  bill.  Complain- 
ant appeals.    Affirmed. 

Argued  before  POWLEat  BCfD,  JOXES, 
PEARCE,  and  SCHMUCKEB,  JJ. 

John  B.  Gray  and  J.  S.  Flannery.  for  ap- 
pellant   J.  Frank  Parran,  for  appellees. 

BOYD,  J.  The  appellant  filed  a  bill  In  eq- 
uity against  the  county  commissioners  and 
treasurer  of  Calvert  county,  praying  that  an 
assessment  and  levy  of  taxes  ttierein  men- 
tioned be  declared  Illegal,  null,  and  void,  and 
that  the  treasurer  be  eujolned  from  the  col- 
lection of  the  taxes.  The  defendants  demnr- 
red  to  the  bill,  and  the  court  below  passed  a 
decree  sustaining  the  demurror  and  dismiss- 
ing the  bill.  From  that  decree  this  appeal 
was  taken. 

The  bill  alleges  that  the  complainant  pur 
chased  of  the  Chesapeake  Beach  Bailway 
Company  on  the  Slst  day  of  May,  1901,  cer- 
tain lots  of  ground  described  in  a  deed  filed 
as  an  exhibit;    that  the  said  land  was  Im- 
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prov<>cl  by  a  building  known  as  tbe  "Clnb 
Book,"  and  tbe  county  commissioners,  at 
llielr  annnal  session  In  tbe  year  1901  for  tbe 
purpose  of  assessing  property,  assessed  tbe 
"Chesapeake  Beacb  Improvement  Company" 
■vrlth  certain  Improvements  wblcb  are  set  out, 
Including  tbe  "Club  House."     It  Is  alleged 
tbat  before  making  tbe  assessment  tbe  coun- 
ty commissioners  failed  to  notify  tbe  Cbesa- 
peake  Beach  Improvement  Company,  or  tbe 
complainant,  the  owner  of  said  lots  and  Im- 
provements, of  tbe  assessment,  and  tbat  tbe 
property  was  not  assessed  and  returned  by  a 
collector  or  assessor  wbose  duty  It  was  to 
assess  and  return  the  same.    Tbe  levy  of  the 
taxes  on  that  assessment,  and  the  fact  that 
tbe  treasorer  was  about  to  proceed  to  collect 
tbem,  are  also  charged.    The  bill  purports  to 
bare  been  sworn  to  by  an  agent  and  attorney 
In  fact  for  the  complainant,  who  made  oath 
-"that  tbe  matters  and  things  stated  in  the 
foregoing  bill  of  complaint  are  true,  to  the 
best  of  bis  knowledge  and  belief."    There  can 
be  no  doubt  that  tbe  bill  was  defective,  be- 
caase  it  was  not  properly  verified.    We  held 
in  tbe  recent  case  of  Fowble  v.  Kemp,  82 
Md.  630,  48  Atl.  879,  tbat  an  affidavit  to  a 
bill  for  an  injunction  made  by  an  "attorney 
and  agent  for  tbe  company"  was  not  suffi- 
cient, as  It  did  not  show  tbat  tbe  affiant  had 
personal  knowledge  of  tbe  facts  alleged  In 
the  bill.    It  was  there  said:    "When  the  affi- 
davit on  its  face  shows,  as  this  one  does,  tbat 
It  Is  made  not  by  a  party  to  tbe  cause,  but 
by  a  person  who  could  not  know  tbe  facts 
Rzcept   by    hearsay,    unless    his    means    of 
knowing  them  In  such  a  way  as  to  authorize 
bim  to  testify  be  disclosed,  a  court  has  no 
right  to  assume  tbat  bis  -knowledge  is  per- 
aoual,  rather  than  hearsay,  If  It  may  be  ei- 
ther tbe  one  or  tbe  other.    If  It  be  hearsay,  it 
Is  not  sufficient  to  verify  a  bill  for  an  Injunc- 
tion.   If  bis  knowledge  be  personal.  It  ought 
to  appear  tbat  It  is."    Tbe  reason  of  tbe  rule 
la  tbat  there  must  be  at  least  prima  fade  ev- 
idence of  the  facts  on  which  tbe  complain- 
ant's equity  rests,  so  that  tbe  confidence  of 
tbe  court  may  be  obtained,  before  it  can  be 
called  upon  to  Issue  an  Injunction.   Tbat  can- 
not be  done  by  an  affidavit  of  one  not  a  party 
to  the  cause,  who  simply  swears  tbat  the 
matters  and  things  stated  In  tbe  bill  are  true 
to  tbe  best  of  bis  knowledge  and  belief,  but 
does  not  Inform  the  court  as  to  tbe  source  of 
bis  information  or  what  knowledge  he. has  on 
tbe  subject.     That  defect  In  tbe  bill   was, 
therefore,  sufficient  to  justify  tbe  court  In  re- 
fusing to  grant  an  injunction. 

But  there  are  other  objections  to  tbe  bill, 
which  apply  to  all  the  relief  sought.  It  does 
not  even  allege  when  the  assessment  com- 
plained of  was  made,  further  ttian  to  say 
tbat  it  was  at  the  annual  session  of  tbe  coun- 
ty commissioners  in  tbe  year  1901  for  the 
purpose  of  assessing  property.  The  brief  of 
tbe  appellees  states  that  the  meeting  was  in 
March.  Although  the  record  does  not  dis- 
close tliat  fact,  there  is  nothing  whatever  to 
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inform  the  court  when  it  was.  Section  48  of 
article  6  of  tbe  Code  of  Public  local  Laws 
contemplates  tbe  making  of  tbe  levy  for  Cal- 
vert county  In  April  of  each  year,  and  It  may, 
therefore,  be  presumed,  in  tbe  absence  of 
some  allegations  to  tbe  contrary,  tbat  the  an- 
nual session  of  tbe  county  commissioners  re- 
ferred to  was  held  before  the  date  of  the 
deed  to  tbe  appellant  It  was  executed  May 
31,  1901,  and  prior  to  tbat  time  tbe  Chesa- 
peake Beach  Railway  Company  was  tbe  own- 
er of  tbe  property,  while  tbe  bill  only  al- 
leges that  tbe  county  commissioners  failed  to 
notify  the  Chesapeake  Beach  Improvement 
Company  and  the  complainant  of  the  assess- 
ment, and  does  not  allege  tbat  tbe  Chesa- 
peake Beach  Railway  Company  was  not  duly 
notified.  If  the  property  belonged  to  tbe 
latter  company,  there  was  no  occasion  to  no- 
tify the  improvement  company  or  the  com- 
plainant, conceding  the  appellant's  position 
to  be  correct  that  the  owner  was  entitled  to 
notice.  There  is  no  allegation  that  the  appel- 
lant was  the  owner  at  the  time  the  assess- 
ment was  made,  and  tbe  only  inference  to  be 
drawn  from  tbe  bill  Is  that  be  was  not,  and 
it  Is  alleged  tbat  tbe  Improvement  company 
has  neither  title  nor  Interest  in  the  property. 
It  Is  not  even  alleged  that  there  Is,  or  ever 
was,  a  corporation  named  the  "Chesapeake 
Beach  Improvement  Company."  It  may  be 
that  it  was  Intended  to  assess  the  property 
to  the  "Chesapeake  Beach  Rhilway  Com- 
pany," and  that  tbe  word  "Improvement" 
was  erroneously  substituted  for  the  word 
"Railway,"  as  that  Is  tbe  only  difference  be- 
tween tbe  two  names  mentioned  in  tbe  bill. 
If  that  be  tbe  case,  that  error  cannot  be  made 
the  foundation  for  a  proceeding  In  equity. 
In  O'Neal  v.  Vbrglnla  &  Maryland  Bridge  Co., 
18  Md.  1,  TO  Am.  Dec.  609,  the  entry  in  tbe 
assessment  book  was  "Potomac  Bridge  Com- 
pany," while  the  corporate  name  was  "Tbe 
Virginia  &  Maryland  Bridge  Comnany  at 
Shepherds  Town."  The  court  said:  "We 
have  no  power  to  make  the  correction  for  tbe 
benefit  of  the  public  which  the  commission- 
ers might  have  done,  and,  if  courts  of  equity 
were  to  Interfere  \n  such  cases,  parties  taxed, 
instead  of  going  before  the  proper  tribunal 
to  have  errors  corrected,  and  thereby,  whilst 
protecting  themselves,  secure  to  tbe  state  or 
county  theb:  Just  demands  against  the  prop- 
erty, would  wait  until  tbe  time  had  elapsed, 
and  then,  by  proceeding  In  equity,  escape  al- 
together;" and  relief  was  refused.  But,  If 
there  be  two  corporations,  and  the  property 
actually  belonged  to  tbe  railway  company, 
although  it  was  assessed  to  the  Improvement 
company,  there  Is,  as  we  have  seen,  no  alle- 
gation in  tbe  bill  tbat  the  railway  company 
did  not  have  notice,  and.  If  any  person  or  cor- 
poration was  entitled  to  notice,  tbat  company 
wonld,  under  those  drcumstances,  be  the 
one  so  entitled. 

Acts  1890,  p.  186,  c.  183,  prescribing  tbe  du- 
ties, etc.,  of  the  treasurer  of  Calvert  county, 
was  referred  to  by  the  solicitors  for  tbe  ap- 
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pellant,  and  It  was  contended  that  the  treas- 
nrer's  power  to  enforce  the  collection  of  tax- 
es for  the  year  1001  ceased  on  the  Slst  of 
December,  1902,  and  therefore  he  should  now 
be  restrained  from  doing  what  he  had  no  le- 
gal right  to  do.  As  the  bill  was  filed  before 
that  time,  we  do  not  understand  upon  what 
principle  that  statute  could  be  Invoked,  If  we 
were  called  upon  to  pass  on  It,  and  It  was  ad- 
mitted that  the  appellant's  construction  of  it 
was  correct.  But  there  Is  no  suggestion  In 
the  bill  of  the  lack  of  power  on  the  part  of  the 
treasurer  to  collect  these  taxes  by  reason  of 
the  provisions  of  that  statute,  and  It  furnish- 
es no  such  Information  as  would  enable  ns  to 
intelligently  pass  on  the  subject. 

Other  objections  to  the  bill  might  be  point- 
ed out,  but  it  is  not  necessary  to  do  so. 
There  Is  no  principle  better  established  than 
that  which  requires  a  complainant  In  a  bill 
for  an  injunction  to  make  a  full  and  candid 
disclosure  of  all  facts  upon  which  he  relies 
tor  relief.  As  is  said  in  Miller's  Equity  Proc. 
(  580  (page  688):  "The  court  must  be  inform- 
ed by  the  bill  itself,  and  its  accompanying  ex- 
hibits. If  any,  of  every  material  fact  consti- 
tuting the  case  of  the  plaintiff,  in  order  that 
it  may  be  seen  whether  there  is  a  Just  and 
proper  ground  for  the  application  of  the  sum- 
mary remedy  of  injunction.  There  should  be 
no  misrepresentation,  or  concealment,  or 
keeping  in  the  background  Important  facts  of 
which  the  court  ought  to  be  advised,  and 
which  the  court  thinks  are  material  to  en- 
able it  to  form  Its  Judgment."  From  what 
we  have  said  it  is  apparent  that  we  do  not 
think  this  bill  so  complied  with  those  require- 
ments as  to  entitle  the  appellant  to  an  In- 
junction. It  is  equally  defective  in  reference 
to  the  other  relief  sought— to  have  the  assess- 
ment and  levy  of  taxes  declared  illegal,  null, 
and  void.  If  the  county  commissioners  and 
tax  officers  are  to  be  required  to  meet  such 
indefinite  and  vague  allegations  as  are  con- 
tained in  this  bill,  much  of  their  time  would 
be  occupied  in  defending  suits  which  should 
be  devoted  to  the  discharge  of  the  duties 
imposed  on  them  by  law.  The  court  below 
was  right  in  sustaining  the  demurrer,  and,  as 
no  relief  could  be  granted  under  the  bill,  It 
was  properly  dismissed. 

Decree  affirmed,  the  costs  to  be  paid  by  the 
appellant 


HATMAN  et  al.  v.  LAMBDEN. 

(Court  of  Appeals  of  Maryland.    April  1, 
1903.) 

APPHAI^FINAL  JUDOMBNT-AFPEAL  BY  STIPU- 
LATION—JURISDICTION— NOTES— JOINT  MAK- 
ERS—ACTS OP  ONE  MAKER— AUTHORITY  TO 
BIND  OTHER. 

1.  Where  no  final  judgmeut  has  been  rendered 
In  the  trial  court,  the  Court  of  Appeals  cannot 
hear  the  case  by  agreement  of  counsel. 

2.  Where  a  Joint  note  is  given  in  part  settle- 
ment for  a  sawmill  and  a  contract  to  cut  tim- 
ber, a  promise  by  one  of  the  makers  to  pay, 
after  knowledge  that  the  mill  was  not  in  good 


order  and  that  the  contract  was  wortfaleaa,  was 
not  binding  on  the  other. 

Appeal  from  Circuit  Court  for  Somerset 
County;  Chas.  F.  Holland,  Judge. 

Action  by  Thomas  S.  Lambdea  against 
Charles  W.  Hayman  and  another.  Appeal 
by  stipulation,  no  Judgment  having  been  zem- 
dered.    Appeal  dismissed. 

Argued  before  McSHEBRY,  G.  J.,  and 
FOWLER,  BRISCOE,  BOYD.  PBABCE. 
PAGE,  SCHMUCKER.  and  JONES.  XJ. 

Miles  &  Stanford,  for  appeUanta.  QoiioD 
Tull,  for  appellee. 

FOWLER,  J.  This  Is  an  appeal  firom  the 
circuit  court  for  Somerset  county.  The  case 
was  submitted  on  briefs,  without  aigument 
Upon  examination  of  the  record,  we  find  that 
no  final  Judgment  has  been  rendered,  and 
that  therefore  the  appeal  has  been  prema.- 
turely  taken,  and  must  necessarily  be  dia- 
missed.  In  order  to  avoid  this  result,  coun- 
sel have  entered  into  an  agreement,  and  have 
filed  it  In  this  court,  that,  inasmuch  as  "no 
final  Judgment  had  been  entered  up  before 
the  appeal  was  taken  in  this  case.  It  is 
agreed  *  •  •  that  hearing  may  be  had 
and  Judgment  rendered  In  this  court  to  the 
same  effect  and  extent  as  if  final  Judgment 
had  been  regularly  entered  of  record  in  the 
court  below  before  this  appeal  was  taken." 
But  the  difficulty  cannot  be  overcome  in  this 
manner.  This  court  has  no  Jurisdiction  to 
hear  the  case  until  after  final  Judgment  has 
been  rendered  by  the  court  below,  and  Juri» 
diction  cannot  be  conferred  by  agreement  of 
counsel.  The  appeal  will  therefore  have  to 
be  dismissed.  We  may  say,  however,  that 
we  have  examined  the  record;  and,  if  the 
case  were  properly  before  as,  we  would  be 
compelled  to  reverse  upon  the  ground  that 
the  theory  of  the  plaintiff's  first  prayer, 
which  was  granted  by  the  court  below,  is 
based  upon  an  erroneous  proposition  of  law. 

It  appears  from  the  record  that  the  plain- 
tiff sued  the  defendants  on  their  Joint  prom- 
issory note.  They  pleaded  the  general  is- 
sue, fraud,  and  set-off,  etc.  At  the  trial  they 
offered  evidence  tending  to  show  that  the 
note  In  question  was  given  to  the  plaintiff 
In  part  settlement  for  a  sawmill  and  a  con- 
tract to  cut  timber,  that  the  mill  was  not  Id 
good  order,  and  that  the  contract  was 
(worthless.  Evidence  was  offered  In  rebuttal 
by  the  plaintiff  tending  to  prove  acts,  ad- 
missions, and  agreements  of  one  of  the  Joint 
makers  (Chas.  W.  Hayman)  to  establish  a 
waiver  of  any  rebate  on  account  of  the  con- 
dition of  the  mill,  and  to  prove  that  he  had 
promised  to  pay  the  note  after  knowing  the 
condition  of  the  wood-cutting  contract,  and 
that  he  had  asked  for  an  extension  of  time 
on  said  note,  and  promised  to  pay  the  same 
In  full,  with  knowledge  of  the  condition  of 
the  mill.  Without  imdertaking  to  state  tiie 
facts  fully,  for  It  Is  not  necessary,  we  need 
only  say  that  on  these  facts,  and  oth«v  re- 
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latlng  entirely  to  tbe  acts,  admissions,  and 
waivers  of  Cbas.  W.  Hayman,  the  court  In- 
Btmcted  the  Jury  that,  if  they  found  them, 
the  plaintiff  was  entitled  to  a  verdict 
against  both  the  Joint  debtors.  It  is  not  pre- 
tended that  the  other  Joint  debtor  bad  done 
anything  to  waive  her  defenses,  but  the  the- 
ory of  tbe  learned  counsel  for  the  appellee  la 
(quoting  from  tbe  opinion  of  this  coart  in 
Wllmer  v.  Galther,  68  Md.  843,  12  Atl.  10, 
253)  that  "payment  by  one  Joint  debtor  is 
payment  by  all,  and  an  admission  by  one  Is 
an  admission  by  all."  This  language  was 
used  with  regard  to  the  effect  to  be  given  to 
tbe  promise  of  one  Joint  maker  of  a  note 
-when  the  statute  of  limitations  la  pleaded. 
It  has  long  been  the  established  rule  that  a 
promise  or  admission  of  one  of  several  Joint 
debtors,  made  before  the  statute  has  become 
a  bar,  will  arrest  the  statute.  But  if  such 
promise  is  not  made  until  after  the  statute 
bas  run  and  become  a  bar,  then  such  prom- 
ise will  only  be  effectual  as  against  the  party 
making  it  We  have  nothing  to  do  here, 
however,  with  tbe  statute  of  limitations;  and 
the  question  is  whether  one  of  two  Joint 
makers  of  a  promissory  note  is  bound  by  the 
acts  and  admissions  of  the  other  as  fully  as 
If  they  were  partners,  or  each  were  the  au- 
thorized agent  of  the  other.  We  know  of  no 
principle  of  law  which  would  Justify  ns  in 
sustaining  such  a  proposition,  and  none  has 
been  cited  by  the  learned  counsel  for  the  ap- 
pellee. Indeed,  it  would  seem  to  follow  that. 
If  we  adopt  the  proposition  involved  In  the 
plalnflfTs  first  prayer,  we  would  have  to  hold 
not  only  that  Joint  makers  of  a  promissory 
note,  as  to  that  note,  are  partners,  but  that 
they  stand  in  relation  to  each  other,  respec- 
tively, as  principal  and  agent 
Appeal  dismissed. 


BOABD  OP  SUP'RS  OF  ELECTION  FOB 

WICOMICO  COUNTY  v.  TODD  et  al. 

(Court  of  Appeals  of  Maryland.    April  16, 

1903.) 

OONSTlTXrriONAli     LAW  —  DBPARTMBNTS     OF 
QOVERNUBNT— DUTIES     OF     JUDICIARY— IN- 
TOXICATING LIQUORS— SALE— KLECTION. 
1.  Act  189«,  p.  314,  c.  195,  providing,  as  a 
condition   precedent   to  the  submission   of  the 
question  of  the  sale  of  intoxicating  liquors  as 
beverages  In  W.  county,  that  a  petition  shall 
be    presented    to    the    circuit   court,    which    is 
required   to   count   the   names   on   the   petition, 
and    ascertain    whether    such    names    are    the 
names  of  persons  who  voted  at  the  last  election 
for  governor,  and  thereupon  to  order  an  elec- 
tion, is  void  as  imposing  on  the  court  nonja- 
didal  duties  in  violation  of  the  Constitatiou. 

Api)eal  from  Circuit  Court,  Wicomico  Coun- 
ty;  Cbas.  F.  Holland,  Judge. 

Mandamns  by  George  W.  Todd  and  others 
against  the  Board  of  Supervisors  of  Election 
of  Wicomico  County.  From  a  decree  direct- 
ing the  Issuance  of  a  writ  as  prayed,  defend- 
ant appeals.    Reversed. 

f  1.  8m  Constltutioiial  Lav,  vol.  10,  C«nt.  Die.  Ii 
lOS.  UL 


Argued  before  UcSHBBBT,  O.  J.,  and 
FOWLER,  BHISC»Bi  BOYD,  PBARCB 
SCJHMUCKEB,  and  JONES,  JJ. 

Joseph  N.  Ulman,  for  appellant  Elmer  H. 
Walton,  for  appellees. 

JONES,  J.  The  act  of  assembly  of  1890 
(page  314,  c.  195),  a  public  local  law  of 
Wicomico  county,  enacted  in  its  first  section 
"that  whenever  such  of  the  registered  quali- 
fied voters  of  Wicomico  county,  or  of  any 
election  district  city  or  town  thereof,  as 
constitute  one  half  of  all  the  votes  cast  for 
all  of  the  candidates  for  Qovemor  at  tbe  last 
election  in  said  county,  or  In  any  election  dla- 
trict  city  or  town  thereof,  shall  petition  the 
circuit  court  for  said  county  for  the  submis- 
sion, at  the  next  regular  congressional  elec- 
tion held  in  said  county  of  the  question  of 
granting  or  not  granting  any  license  for  the 
sale  of  intoxicating  liquors  tor  beverages 
therein,  the  said  circuit  court  shall,  within 
ten  days  after  the  receipt  of  said  petition. 
Issue  an  order  for  an  election  on  this  question 
to  the  sheriff  of  the  county,  whose  duty  it 
shall  be  to  give  the  same  notice  and  perform 
all  other  acts  required  of  him  for  the  holdins; 
of  elections  under  the  election  law  of  this 
state,  and  subject  to  like  penalties  In  case 
of  his  default  in  his  performance  of  said 
duties."  The  second  section  enacts  "that 
such  election  shall  be  held  and  conducted  un- 
der the  provisions  of  the  election  law  appli- 
cable to  the  said  county."  The  third  section 
provides  that  after  an  election  so  held  there 
shall  be  no  other  such  election  within  four 
years.  Tbe  fourth  section  provides  how  the 
question  thus  to  be  submitted  to  vote  shall 
be  Indicated  on  the  ballots,  how  the  prefer- 
ence of  the  voters  upon  the  question  is  to  be 
made  to  appear  and  be  ascertained,  how  the 
ballots  are  to  be  counted  and  canvassed  in 
respect  to  this  question,  how  the  result  of 
the  voting  is  to  be  certified,  and  how  notice 
is  to  be  given  of  the  result  in  case  it  shall 
"appear  that  the  majority  of  the  votes  cast 
is  against  the  sale  of  intoxicating  liquors  for 
beverages."  The  succeeding  sections  of  the 
law  in  question  are  provisions  for  carrying 
Into  effect  tbe  prohibition  of  the  sale  of  in- 
toxicating liquors  for  beverages  In  tbe  coun- 
ty, election  district,  city,  or  towu  as  the  case 
may  be,  according  to  tbe  submission  made  in 
respect  to  locality,  when  It  appears  that  a 
majority  of  the  votes  cast  upon  "the  question 
of  granting  or  not  granting  any  license  for 
the  sale  of  Intoxicating  liquors,"  etc.,  is 
against  tbe  granting  of  such  license.  This 
case  arises  under  this  law,  and  originated  In  a 
petition  for  the  writ  of  mandamus  filed  In 
the  court  below  on  the  24th  day  of  October, 
1902,  by  the  appellees,  George  W.  Todd  and 
William  A.  Crew,  against  the  appellants,  in 
which  it  is  alleged  that  the  petitioners,  '*tc- 
gether  with  four  hundred  and  forty  (440) 
other  voters  and  residents"  of  the  Ninth 
Eilection  District  of  Wicomico  county,  on  the 
18th  day  of  October,  1902,  presented  to  the 
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circidt  conrt  for  tbat  county  a  petition  verl- 
fled  by  affidavit  praying  the  court  "to  sub- 
mit to  the  voters  of  said  district  the  question 
of  granting  or  not  granting  any  license  for 
the  sale  of  Intoxicating  liquors  for  beverages 
therein  •  •  •  in  pursuance  of  the  provi- 
sions contained  in  section  1  of  chapter  165, 
p.  314,  of  the  Acts  of  Assembly  of  Maryland 
of  1896";  that  upon  "the  hearing  of  said  pe- 
tition and  the  motion  of  the  objectors  there- 
to" the  said  court  passed  the  following  order: 
"No  sufficient  cause  to  the  contrary  having 
been  shown,  It  is,  this  23d  day  of  October, 
1802,  ordered  by  the  circuit  court  for  Wicom- 
ico county,  Maryland,  that.  In  pursuance  of 
section  1,  chapter  195,  p.  314,  of  the  Acts  of 
1896,  the  sheriff  of  Wicomico  county,  Mary- 
land, shall  submit  to  the  voters  of  the  Ninth 
Blectlon  District  of  Wicomico  county  the 
question  of  granting  or  not  granting  licenses 
for  the  sale  of  intoxicating  liquors  for  bev- 
erages in  said  district,  and  the  clerk  Is  here- 
by directed  to  serve  a  copy  of  this  order  on 
the  said  sheriff  of  Wicomico  county  Immedi- 
ately"; that  In  pursuance  of  said  order  the 
sheriff  on  the  24th  day  of  October,  1902,  noti- 
fied the  county  commissioners  of  said  county 
and  on  said  day  the  county  commissioners 
notlfled  tbe  supervisors  of  election  of  said 
county,  but  said  supervisors  refused  "to  ad- 
vertise the  question,"  and  were  "preparing 
the  ofBcial  ballots  to  be  used  in  said  district 
without  any  provision  for  the  submission  of 
the  aforesaid  question  to  the  voters."  It  is 
then  prayed 'that  the  writ  be  Issued  "directed 
to  the  said  supervisors  of  election  of  Wicom- 
ico county,"  who  are  the  appellants  here, 
"commanding  them  to.  advertise  said  ques- 
tion, and  to  prepare  the  official  ballots  to  be 
used  in  the  Ninth  District  of  Wicomico  coun- 
ty •••  at  the  election  to  be  held  on 
November  4,  1902,  In  accordance  with  the 
provisions  of  section  4  of  said  chapter  195, 
p.  315,  of  the  Acts  of  1896."  Upon  this  petition 
the  court  below  passed  an  order  tliat  cause  be 
shown  Immediately  by  the  appellants  why  the 
writ  of  mandamus  should  not  issue.  On  the 
same  day  tbat  this  order  was  passed  the  ap- 
pellants filed  their  answer,  in  which  they  ad- 
mitted the  allegations  of  fact  in  the  petition, 
and  rested  their  refusal  to  advertise  the  ques- 
tion of  granting  or  not  granting  licenses  for 
the  sale  of  liquor  and  to  place  such  question 
upon  the  ballots  at  the  approaching  election, 
as  set  out  and  stated  in  the  petition,  upon 
the  ground  tbat  the  act  of  1896,  p.  314,  c. 
195,  is  unconstitutional  and  void;  that,  if 
not  unconstitutional,  it  is  In  confilct  with  the 
provisions  of  chapter  202,  p.  327,  of  the  act 
of  1896,  from  which  the  appellants,  as  su- 
pervisors of  elections,  derive  all  of  their  pow- 
ers and  authority  over  elections  in  said  coun- 
ty; and  tbat  by  section  47,  p.  355,  of  the 
said  chapter  202  of  the  act  of  1896  "all  ques- 
tions of  local  concern  which  are  to  be  sub- 
mitted for  approval  to  the  vote  of  the  peo- 
ple" of  a  county  must  be  certified  to  the 
board  of  supervisors  of  elections  by  the  coun- 


ty commissioners  of  the  county  not  leas  than 
30  days  before  the  election  at  which  such 
question  is  to  be  submitted;  and  that  the 
question  of  granting  or  not  granting  any  li- 
cense for  the  sale  of  intoxicating  liquors  in 
the  Ninth  Election  District  of  Wicomico  coun- 
ty had  not  been  so  certified  30  days  before 
the  election  as  a  question  to  be  submitted 
for  approval.  The  appellees  demurred  to  the 
answer,  and  upon  hearing  the  court  on  the 
same  day  the  answer  was  filed,  October  24, 
1902,  ordered  the  writ  of  mandamus  to  issue 
as  prayed.  From  such  order  this  appeal  was 
taken. 

In  the  view  we  take  of  this  case,  the 
ground  of  defense  first  set  up  in  the  answer 
of  the  appellants  against  the  application  for 
mandamus  Is  sufficient  to  dispose  of  the  case 
upon  this  appeal,  and  It  will  be  unnecessary 
to  consider  any  other.  We  think  It  advisable 
to  dispose  of  it  upon  this  ground  because  fu- 
ture litigation'  under  the  law  in  question  win 
thus  be  avoided.  The  Legislature  has  seen 
fit  to  prescribe  as  a  condition  for  the  law 
(chapter  195,  p.  314,  of  the  act  of  1896)  being 
called  Into  existence  and  put  Into  operative 
effect  that  an  application  shall  be  made  to 
the  circuit  court  for  Wicomico  county  for  a 
submission  of  the  question  of  the  adoption 
of  the  law  to  the  voters  of  the  county  or  of  a 
town  or  election  district  of  the  county,  as  the 
case  may  be;  that  the  said  conrt  shall  order 
the  submission  of  such  question  to  a  vote  up- 
on conditions  prescribed;  and  that,  upon  the 
vote  being  had,  a  majority  of  the  votes  of  the 
locality  to  be  affected  according  to  the  sub- 
mission shall  appear  to  be  in  favor  of  put- 
ting the  law  into  operation.  The  existence 
of  the  law  with  operative  effect  is  made  to 
depend  upon  the  observance  of  these  pre- 
scribed proceedings,  the  initial  step  in  which 
Is  the  application  to  and  the  order  from  the 
circuit  court  for  the  submission  of  tbe  ques- 
tion whether  the  law  shall  be  put  into  effect 
to  the  voters  within  the  territorial  limits  to 
be  affected.  The  question  raised  Is  as  to  the 
validity  of  this  legislation.  The  inquiry  as 
to  this  Is  whether  it  is  within  the  constitu- 
tional power  of  the  Legislature  to  Impose  up- 
on the  Judiciary,  or  Invest  them  with,  a  func- 
tion of  this  character,  and  whether  the  Judi- 
ciary, in  the  attempt  to  discbarge  such  a 
function,  are  not  acting  without  constitution- 
al warrant  In  making  this  inquiry  we  are 
not  dealing  with  any  question  of  expediency 
or  policy;  nor  can  we  have  regard  to  the 
question  whether,  in  the  imrticular  instance, 
the  Legislature  has  prescribed  a  course  of 
proceeding  best  adapted  to  the  accomplish- 
ment of  a  laudable  object  The  public  policy 
Involved  In  tbe  inquiry  Is  determined  and 
fixed  in  our  Bill  of  Bights  and  the  Constitu- 
tion—the  fundamental  law— and  we  are  lim- 
ited to  the  question  of  constitutional  power. 
As  was  said  in  the  case  of  Thomas  v.  Owens, 
4  Md.,  at  page  226:  "Under  our  system  of 
government  its  powers  are  wisely  distributed 
to  different  departments.  .  Each  and  all  are 
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subordinate  to  the  coDstltutlon,  which  creates 
and  defines  their  limits.  Whatever  it  com- 
mands Is  the  supreme  and  uncontrollable  law 
of  the  land."  This  distribution  of  the  pow- 
ers of  our -state  government  was  declared  in 
our  original  Bill  of  Rights  accompanying  the 
Constitution  of  1776  in  this  language:  "That 
tiie  legislative,  executive,  and  Judicial  pow- 
ers of  government  ought  to  be  forever  sepa- 
rate and  distinct  from  each  other."  Article 
G.  Bill  of  Rights  1776.  There  are  a  number 
of  decisions  of  this  court  having  reference  to 
tills  article  of  the  Bill  of  Rights  sanctioning 
its  wisdom,  and  enforcing  practically  the 
principle  involved  in  the  declaration.  Only 
tliose  which  may  have  more  immediate  ref- 
erence to  the  case  at  bar  need  be  referred 
to.  Among  those  wblch  arose  under  the  Con- 
stitution of  1776  is  that  of  the  State  v.  Chase, 
5  Har.  &  J.  297,  in  which  Judge  Buchanan 
In  the  course  of  his  opinion  says:  "New  ju- 
dicial duties  may  often  be  unnecessarily  im- 
posed, and  services  not  oY  a  Judicial  nature 
may  sometimes  be  required.  In  the  latter 
case  a  Judge  Is  under  no  legal  obligation  to 
perform  them"— which  was  to  say  that  the 
opinion  of  the  court  was  that  duties  "not  of 
a  Judicial  nature"  could  not  legally  and  con- 
stitutionally be  Imposed  upon  the  courts  or 
the  Judges.  In  the  subsequent  Constitutions 
adopted  In  this  state  in  1861,  1861,  and  1867 
the  declaration  which  has  been  quoted  from 
the  Bill  of  Rights  of  1776  has  been  Incor- 
porated, and  emphasized  by  adding  thereto 
this  language  of  exclusion:  "And  no  person 
exercising  the  functions  of  one  of  the  depart- 
ments shall  assume  or  discharge  the  duties 
of  any  other."  Article  6,  Bill  of  Rights, 
Const.  1851;  article  8  In  each  of  the  Constitu- 
tions of  1864  and  1867.  And  in  each  of  these 
subsequent  Constitutions  there  Is  this  further 
declaration:  "No  Judge  shall  hold  any  other 
ofTlce,  civil  or  military,  or  political  trust  or 
employment  of  any  kind  whatsoever,  under 
the  Constitution  and  laws  of  this  state,  or  of 
the  United  States,  or  any  of  them."  Article 
30.  Bill  of  Rights  1851;  article  33  in  each  of 
the  Constitutions  of  1864  and  1867.  The 
force  of  the  opinion  of  the  court,  speaking 
through  Judge  Buchanan,  In  case  of  State  v. 
Chase,  supra.  Is  enhanced,  therefore,  not  only 
by  the  subsequent  more  emphatic  declara- 
tions of  the  fundamental  law  In  reference  to 
the  separation  of  the  powers  of  government, 
but  by  tbe  express  inhibition  agninst  tlip  ex- 
ercise by  a  Judge  of  any  other  "political  trust 
or  employment  whatsoever."  It  would  seem 
thus  to  be  made  evident  in  our  fundamental 
law  that  the  policy  and  Intent  of  that  law  Is 
tfant  the  courts  and  Judges  provided  for  In 
oar  system  shall  not  only  not  be  required, 
bat  shall  not  be  permitted,  to  exercise  any 
power  or  to  perform  any  trust  or  to  assume 
any  duty  not  pertaining  to  or  connected  with 
the  administering  of  the  Judicial  function: 
and  that  the  exercise  of  any  power  or  trust 
or  the  assumption  of  any  public  duty  other 
tban  such  as  pertain  to  tbe  exercise  of  tbe 


Judicial  fimctlon  Is  not  only  without  consti- 
tutional warrant,  but  against  tbe  constitu- 
tional mandate  In  respect  to  tbe  powers  they 
are  to  exercise  and  the  character  of  duties 
they  are  to  discharge.  In  accord  with  this 
are  recent  decisions  of  this  court.  In  the  case 
of  Robey  v.  Prince  George's  County,  92  Md. 
150,  48  Atl.  48,  a  statute  which  required  the 
Judges  of  the  circuit  court  to  approve  the 
accounts  of  certain  county  officers  before  pay- 
ment of  the  same  by  the  county  commission- 
ers was  held  unconstitutional  as  to  this  re- 
quirement because  it  Imposed  on  tbe  Judges 
a  nonjudicial  duty.  For  the  same  reason,  in 
tbe  case  of  Beasley  v.  Rldout,  94  Md.  641,  52 
Atl.  61,  a  statute  that  Imposed  upon  the 
Judges  of  the  circuit  court  the  duty  of  ap- 
pointing members  of  a  board  of  visitors  for 
the  county  Jail  of  Anne  Arundel  county  was 
pronounced  unconstitutional.  Therefore,  to 
test  the  constitutionality  of  the  law  here  In 
question  in  respect  to  the  duty  assigned  by 
it  to  the  circuit  court,  we  have  only  to  Inquire 
whether  the  duty  so  assigned  to  the  court  is 
a  Judicial  duty.  It  Is  quite  unnecessary  to 
undertake  to  define  here  tbe  essential  quali- 
ties of  a  Judicial  act,  or  to  prescribe  the  pre- 
cise limits  to  be  observed  by  the  legislative 
branch  of  the  government  In  assigning  du- 
ties to  the  Judiciary.  Such  attempt  could,  in 
Its  results,  only  be  misleading  and  confusing. 
It  would  not  be  practicable  to  lay  down  a 
rule  for  all  cases,  and  It  would  be  Inappro- 
priate that  the  courts  should  undertake  to 
do  this.  It  Is  only  necessary  in  this  case  to 
say  that  counting  the  names  upon  a  petition, 
ascertaining  whether  the  names  appended 
thereto  are  those  of  voters  at  the  last  elec- 
tion for  Governor,  and  ordering  an  election 
Is  not  a  Judicial  function  Is  a  proposition  that 
would  seem  to  be  too  plalp  to  need  argument 
to  enforce  It  The  order  which,  by  tbe  stat- 
ute here  under  consideration,  the  court  Is  re- 
quired to  pass  is  not  to  be  the  result  of  any 
Judicial  Inquiry.  It  is  not  to  be  passed  in  the 
course  of  or  In  connection  with  any  Judicial 
proceeding.  It  Is  not  to  be  made  as  prepara- 
tory or  preliminary  to  the  bringing  of  any 
matter  within  the  Judicial  cognizance,  nor  as 
a  means  necessary  or  appropriate  to  aid  in 
any  way  the  efficient  and  appropriate  exer- 
cise of  the  Judicial  function.  In  short,  there 
is  no  view  In  which  the  duty  to  pass  the  or- 
der required  by  the  statute  presents  itself  as 
a  Judicial  act.  In  assuming  the  duty  to  pass 
tbe  order  in  question,  therefore,  the  court  as- 
sumes a  political  trust  or  duty  distinct  from 
Its  constitutional  duty  as  a  court.  Again,  If 
tbe  court  can  he  required  to  take  one  step 
In  proceeding  to  hold  an  election  for  tbe  ob- 
ject indicated  in  the  statute  In  question,  or 
for  such  other  purpose  as  the  Legislature, 
within  Its  powers,  may  see  fit  to  order  an 
election,  why  may  not  all  tbe  duties  in  con- 
nection with  the  holding  of  such  election  be 
devolved  upon  the  courts?  Why  may  they 
not  be  required  to  name  time  and  place  of 
holding  such  election,  appoint  the  judges  and 
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clerks  of  election,  canvasg  the  votes,  and  de- 
clare and  certify  results?  The  initial  step  In 
holding  such  elections  would  be  no  more  Ju- 
dicial in  its  character  than  all  the  other  nec- 
essary proceedings  therein.  It  is  not  reason- 
able  to  impute  to  the  fundamental  law.  In 
view  of  the  declarations  therein  heretofore 
noticed,  an  intention  to  make  the  courts  sub- 
ject to  have  devolved  upon  them  duties  so 
distinct  from  those  pertaining  to  the  exercise 
of  the  Judicial  function,  and  which  could  be 
imi>08ed  to  such  an  extent  as  to  seriously  in- 
terfere with  the  efficient  discharge  of  the  du- 
ties of  the  Judicial  office.  This  being  so,  the 
provision  of  the  act  of  1896  (page  314,  c.  105) 
which  requires  of  the  circuit  court  for  Wi- 
comico county  the  duty  of  ordering  elections 
as  therein  prescribed  Is  repugnant  to  the 
C!onBtltution  and  Bill  of  Rights,  and  therefore 
void.  As  these  elections,  by  the  terms  of  the 
act,  must  depend  upon  the  orders  from  the 
circuit  court,  the  act  must  fail. 

No  reference  has  been  made  to  authorities 
or  precedents  in  other  states,  among  which 
there  Is  more  or  less  conflict  as  to  the  quea- 
ttons  herein  considered,  it  is  sufficient  that 
tbe  views  expressed  and  the  conclusions 
reached  seem  to  be  the  logical  and  Inevitable 
consequence  of  the  principles  embodied  In  our 
organic  law  and  of  our  decisions  expounding 
them.  As  authorities,  however,  maintaining 
similar  views  in  analogous  cases,  we  may  re- 
fer to  Dickey  v.  Hurlburt,  5  Gal.  343,  and 
Case  of  Supervisors  of  Election,  114  Mass. 
249,  19  Am.  Rep.  341.  As  a  result  of  our 
views,  we  must  reverse  the  order  of  the  cir- 
cuit court  for  Wicomico  county  from  which 
the  appeal  In  this  case  was  taken. 

Order  reversed,  with  costs  to  the  appel- 
lants. 


MERCANTILE  LAUNDRY   CO.   OP  BAL- 

TIMORB  CITY  v.  KEARNEY. 

(Oonrt  of  Appeals  of  Maryland.    April  1, 

1903.) 

SBRVANT— IN JtTRIBS—NBOLIOEINOB— QUESTION 
FOE  JUET. 
1.  A  aervant  employed  in  a  laundry  was 
staDding  beside  a  wringer,  in  the  discbarge  of 
'his  duties,  when  a  sheet  flew  out  and  wrapped 
around  blm  in  such  a  way  that  his  arm  was 
torn  off.  Several  wituesses  testified  that  wring- 
ers were  dangerous  machines,  and  cue  witness 
testified  that  one  bad  to  have  a  good  lieht  in 
order  to  properly  "pack"  a  wringer,  ana  that 
if  it  Is  not  properly  packed  the  clothes  are 
liable  to  fly  out.  Plaintiff  testified  that  he  had 
had  no  instructions,  but  was  merely  told  to 
take  a  wringer  and  go  to  work,  and  that  he  had 
had  no  experience,  save  helping  another  man 
on  some  of  the  work  connected  with  the  wring- 
er, but  that  he  had  never  arranged  the  clothes. 
There  was  testimony  that  the  light  was  not 
sn£Bcient  to  enable  plaintiff  to  see  distinctly 
and  to  do  his  work  with  safety.  Beld  sutB- 
cient  evidence  of  negligence  to  go  to  the  jury. 

Appeal  from  Baltimore  City  Court;  George 
tL  Sharp,  Judge. 

Action  by  Charles  E.  Kearney,  an  Infant, 
against  tbe  Mercantile  Laundry  Company  of 


Baltimore  City.    From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
FOWIiER,  BRISCOE,  BOYD.  PEIARCE,  and 
SCHMUCKER,  JJ. 

Wm.  L.  Marbnry  and  George  Weems  Wil- 
liams, for  appellant  3.  Cookman  Boyd  aud 
Charles  R.  Schinn,  for  appellee 

FOWLER,  J.  This  is  another  of  tbe  nn- 
merous  actions  brought  to  recover  damages 
resulting  from  personal  injury.  Tbe  plain- 
tiff, a  boy  18  years  of  age,  was  in  the  em- 
ploy of  the  Mercantile  Laundry  Company  of 
Baltimore  City.  He  bad  been  driving  tbe 
company's  wagon  for  some  months,  when,  on 
December  17,  1900,  he  was  employed  to  run 
certain  machines  in  the  laundry,  called 
"wringers"  or  "extractors,"  which  were  used 
for  the  purpose  of  wringing  or  drying  out 
tbe  clothes.  He  bad  been  engaged  In  this  oc- 
cnpation  four  or  five  days  when  the  accident 
happened.  It  is  unnecessary  to  minutely  de- 
scribe the  machinery  which  was  being  oper- 
ated by  the  plaintiff.  It  is  sufficient  to  say, 
for  tbe  present  purpose,  that  the  wringers, 
after  having  been  filled  with  the  wet  cloth- 
ing, were  rapidly  revolved  by  steam  power, 
in  order  to  expel  the  water  from  them. 
While  tbe  wringer  was  thus  In  motion,  and 
the  plaintiff  was  standing  In  tbe  proper  and 
usual  position  to  do  his  work,  at  the  side  of 
tbe  machine,  tbe  accident  happened.  Be 
thus  describes  it:  "I  was  standing  at  tbe 
side  at  the  wringer,  and  I  had  reached  my 
hand  up  to  give  this  wringer  more  steam  at 
the  valve.  I  was  standing  between  tbe  wan 
and  tbe  wringer,  almost— this  hand  near  the 
wringer— and  I  Just  turned  to  give  It  more 
steam,  and  a  sheet  flew  out  and  wrapped 
around  me."  His  arm  was  torn  off  about 
two  inches  below,  and  broken  in  three  places 
above,  the  elbow.  In  reply  to  tbe  question  If 
be  could  tell  how  the  accident  happened,  be 
replied,  "All  I  can  tell  is,  I  was  standing 
there,  and  a  sheet  flew  out  and  caught  my 
wrist  and  pulled  me  in." 

The  single  question  presented  by  this  ap- 
peal is  whether  the  court  below  erred  In  re- 
fusing to  take  tbe  case  from  the  Jury.  The 
principles  applicable  here  are  tbe  same  which 
we  applied  in  tbe  case  of  Chas.  W.  B. 
Yentsch,  Infant,  v.  The  Chloride  of  Silver 
Dry  Cell  Battery  Co.  (decided  at  this  term) 
54  Atl.  877,  and  are  so  well  settled  that  they 
do  not  admit  of  discussion.  We  may  start 
with  tbe  statement  that  It  Is  a  well-settled 
rule  "that,  if  the  operation  of  a  machine  In- 
volves danger  to  an  inexperienced  person, 
both  Justice  and  humanity  Impose  upon  the 
employer,  when  directing  a  youth  withont 
previous  knowledge,  of  the  machine  to  work 
upon  It,  the  duty  of  giving  him  such  warning 
or  instruction  as  would  enable  him  to  oper 
ate  it  safely  by  the  use  ot  that  degree  of  caie 
which  might  reasonably  be  expected  of  him." 
Nat  Enam.  Co.  v.  Brady,  93  Md.  650,  49  Atl. 
846;   Levy  v.  Clark,  90  Md.  148^  44  AtL  99a 
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And  It  li  equally  well  settled  that  It  was  the 
dnty  of  the  defendant  to  furnish  sufficient 
light  to  enable  the  employSs  to  perform  their 
labor  with  reasonable  safety,  while  exercls- , 
tng  due  care  and  caution  An  their  part  to 
avoid  the  known  dangers  Incident  to  the  em- 
ployment It  only  remains,  therefore,  to  ex- 
amine the  record  to  ascertain  If  there  was 
any  testimony  ofTered  by  the  plaintiff  at  the 
trial  below  legally  sufficient  to  show,  first, 
that  the  machine  the  plaintiff  was  employed 
to  run  was  dangerous,,  that  he  was  an  Inex- 
perienced youth,  and  that  the  defendant  fail- 
ed to  give  him  any  instructions  or  to  warn 
him  of  the  danger;  and,  second,  that  the 
place  where  he  worked  was  not  sufficiently 
lighted  to  enable  him  to  do  his  work  with 
safety. 

Several  witnesses  testified  that  the  wrlng- 
«r8  are  dangerous  machines.  One  of  them 
said  that  tliese  machines  "are  especially  dan- 
gerous; that  everybody  is  afraid  of,  and  had 
to  be  careful  of,  them;  that  she  had  often 
seen  things  fly  out  of  them,  and  that  the  rea- 
son she  thinks  the  machines  are  dangerous  Is 
because  they  should  be  packed  carefully,  and 
have  somebody  who  knows  something  about 
It  to  run  them;  they  should  be  histructed  In  all 
these  machines;  *  *  *  that  one  has  to  have 
light  to  see  to  pack  the  wringer,  and.  If  It  was 
dark,  one  could  not  dee  to  pack  It,  and  it 
has  to  be  packed  right,  or  the  pieces  will 
fly  out"  There  was  other  testimony  to  the 
effect  that  It  was  not  an  unheard-of  thing  for 
pieces  of  clothing  to  fly  out  of  the  wringer 
when  It  was  In  motion.  The  plaintiff  testi- 
fied that  no  Instructions  were  given  him;  that 
he  "was  Just  told  to  take  the  wringers  and  go 
to  work."  In  regard  to  his  experience,  he 
testified  that  he  had  none,  except  helping  an- 
other man;  that  be  had  worked  these  ma- 
chines six  or  seven  times  an  hour  each  time, 
and  perhaps  once  a  half  a  day;  that  he  nev- 
er, until  he  went  regularly  to  work  to  run 
the  wringer,  had  arranged  the  clothes  in  the 
basket  so  that  It  would  balance.  There  was 
testimony,  also,  which.  If  believed  by  the 
Jury  (and,  as  the  case  Is  now  presented.  It 
most  be  conceded  to  be  true),  that  the  light 
was  not  sufficient  to  enable  the  plaintiff  to 
see  distinctly  and  to  do  his  work  with  safety; 
"that  he  could  not  see  with  the  light  he  bad 
after  Mr.  Moffit  [the  manager]  turned  it  down; 
*  *  *  that.  If  there  liad  been  sufficient 
light  at  the  time  of  the  accident,  he  could, 
without  putting  his  head  down  in  the  wringer, 
have  told  whether  or  not  these  clothes  were 
wobbly;  and  that,  as  slow  as  the  wringer 
was  going,  he  could  have  seen  whether  any- 
thing looked  like  It  was  coming  out  or  not, 
and  could  have  shut  the  wringer  down  and 
fixed  It" 

We  think  It  Is  clear,  therefore,  that  there 
was  evidence  legally  sufficient  to  go  to  the 
Jury,  and  the  Jury  alone  can  determine  its 
weight.  In  point  of  fact  It  follows  that  the 
Judgment  appealed  from  must  be  affirmed. 
Judgment  aflirmed. 


MILLBB  V.  ADDISON. 

(Court  of  Appeals  of  Maryland.    March  81, 

1003.) 

HIOHWA.TS  —  rRIQHTBNINO  HORSBS— HOyiNO 
TRACTION  BNGINE:  —  NBOLIOENCB  —  QUES- 
TIONS FOB  JURY— INSTRUCTIONS. 

1.  In  an  action  for  injuries  resulting  from 
the  running  away  of  a  horse,  frlghteaed  by 
defendant's  traction  engine  on  a  public  high- 
way, the  court  refused  to  instruct  that  uie 
evidence  was  not  sufScieut  to  establish  defend- 
ant's negligence,  that  defeudant  had  a  right  to 
operate  her  engine  on  the  highway,  nsing  dne 
care,  and  that  the  verdict  should  be  for  her  if 
she  had  used  such  care;  but  did  instruct  that 
plaintiff  had  the  burden  of  proving  defend- 
ant's negligence,  and  that  unless  he  did  prove 
it,  the  verdict  should  be  for  her.  Eeld  that, 
if  there  was  evidence  tending  to  show  defend- 
ant's negligence,  she  could  not  complain  of  the 
court's  ruling. 

2.  Evidence  examined  in  an  action  for  inju- 
ries resulting  from  the  running  away  of  a  horse 
frightened  by  a  traction  engine  on  a  public 
highway,  and  held  sufficient  to  make  it  a  ques- 
tion for  the  jury  whether  defendant  was  guilty 
of  negligence. 

3.  The  law  imposes  on  the  owner  of  a  trac- 
tion engine  the  duty  to  act  with  due  regard  for 
the  rights  and  safety  of  persons  traveling  on  a 
public  road  in  moving  the  engine  over  such 
road,  and  he  is  liable  for  injuries  due  to  neg- 
ligence on  his  part 

Appeal  from  Circuit  Court,  Howard  Ooun" 
ty;  L  Thomas  Jones  and  Jas.  Revell,  Judges. 

Action  by  Richard  H.  Addison  against  An- 
nie B.  Miller.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  McSUERRY,  a  J.,  and 
FOWLER,  BRISC0E3,  BOYD,  PBAHCB, 
8CHMUCKER,  and  JONES.  JJ. 

Alex.  B^lgour  and  E.  0.  Peter,  for  appeU 
lant  Talbott  &  Talbott,  M.  F.  Burke,  and 
B.  Hammond,  for  appellee. 

BRISCOB,  J.  The  appellee  brought  a  suit 
against  the  appellant  in  the  circuit  court  for 
Montgomery  county  to  recover  for  the  loss  of 
services  of  his  wife  and  Injury  to  a  horse  and 
buggy,  resulting  from  the  running  away  of 
the  horse  while  being  driven  by  the  wife 
along  one  of  the  turnpikes  of  the  county. 
The  accident  is  alleged  to  have  been  caused 
by  the  fright  of  the  horse  from  noise  of  es- 
caping steam  and  from  the  propulsion  of  a 
traction  steam  engine  being  carried  along 
a  public  highway  called  the  "Ohaney  Road," 
leading  from  the  Columbia  Road  to  the  Ash- 
ton  and  Columbia  Turnpike,  and  owned  by 
the  defendant  The  case  was  removed  to 
the  circuit  court  for  Howard  county,  and  on 
trial  before  a  Jury  resulted  In  a  verdict  for 
the  plaintiff,  and  the  defendant  has  appealed 
from  the  Judgment  entered  thereon. 

The  questions  in  the  case  are  narrow,  and 
relate  solely  to  the  ruling  of  the  court  upon 
the  defendant's  rejected  prayers.  By  the  de- 
fendant's first  and  second  prayers  the  court 
was  asked  to  rule  as  a  matter  of  law  that 
there  was  no  evidence  legally  sufficient  to 
show  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant  or  her  servantt. 
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Xhe  seveiitii  and  eighth  prayers  sabmltted 
the  proiwsltlon  that  the  defendant  bad  the 
legal  right  to  operate  her  engine  on  the  pub- 
lic highway,  provided  due  care  and  diligence 
were  used  and  exercised  In  so  operating  it; 
and.  If  the  jury  believed  that  the  engine  was 
so  used,  their  verdict  must  be  for  the  de- 
fendant. These  prayers  were  rejected,  and 
form  the  basis  of  the  appeal.  The  defend- 
ant's third  prayer,  which  was  granted  by 
the  court,  ruled  that  the  burden  of  the  proof 
Is  upon  the  plaintilT  to  show  that  the  Injury 
complained  of  was  caused  by  the  negligence 
of  the  defendant  or  her  agent,  and,  unless 
the  plaintiff  shall  so  satisfy  the  Jury  by  the 
preponderance  of  proof,  their  verdict  must 
be  for  the  defendant.  If  there  was  evidence, 
then,  legally  sufQclent  to  be  left  to  the  Jury, 
the  defendant  cannot  complain  of  the  court's 
ruling,  because  the  law  was  properly  sub- 
mitted by  her  third  prayer,  and,  as  granted, 
contained  the  whole  law  of  the  case. 

The  first  point  for  us  to  determine,  as 
raised  by  the  first  and  second  prayers,  is 
whether  the  evidence  was  legally  sufficient  to 
be  submitted  to  the  Jury  to  show  negligence 
on  the  part  of  the  defendant  to  warrant  a 
recovery  by  the  plaintiff.  This  question  is 
usually  presented  in  every  damage  case,  and 
it  has  been  so  often  and  so  recently  passed 
upon  by  us  that  we  do  not  deem  It  neces- 
sary to  refer  to  the  cases  establishing  the 
rule  upon  the  subject  It  is  well-settled  law 
that,  If  there  is  no  evidence  legally  sufficient 
to  entitle  a  recovery,  the  court  will  so  in- 
struct the  Jury,  and  withdraw  the  case  from 
its  consideration.  On  the  other  band,  if  there 
is  any  evidence  from  which  a  Jury  can  reach 
a  conclusion,  or,  as  the  rule  is  stated,  "if  a 
rational  mind  can  fairly  deduce  the  conclu- 
sion sought  to  be  established  by  the  evi- 
dence," it  becomes  the  duty  of  the  court  to 
submit  the  case  to  the  Jury.  Each  case, 
however,  must  necessarily  be  determined  up- 
on its  own  facts.  The  statute  (Code  Pub. 
Gen.  Laws,  art  27,  i  259)  requires  that  every 
traction  engine,  when  propelled  by  steam 
upon  or  over  any  public  road  in  the  state, 
shall  be  accompanied  by  at  least  two  men, 
whose  duty  it  shall  be  to  so  conduct  the 
engine  as  to  cause  as  little  harm  as  possible 
to  horses  ridden,  driven,  or  led  upon  such 
road,  and  to  render  at  all  times  all  reasonable 
assistance  to  persons  so  driving  or  leading 
horses  upon  such  road.  By  section  260  of  the 
same  act  it  is  declared  to  be  the  duty  of  the 
person  in  charge  of  the  engine,  at  the  signal  oi 
request  of  any  person  driving  a  horse  attach- 
ed to  a  vehicle,  or  at  the  Indication  of  a  horse 
becoming  alarmed  by  the  engine,  to  remain 
stationary  until  the  horse  has  passed,  and  to 
make  as  little  noiae  as  possible  with  the  steam. 
The  evidence  upon  the  part  of  the  plaintiff  is 
to  the  effect  that  the  plaintiffs  vrlfe  was,  on 
the  16th  of  July,  1885,  the  day  of  the  acci- 


dent driving  a  horse  attached  to  a  doc  cait 
along  one  of  the  turnpikes  of  the  oonnty, 
and  when  within  a  short  distance  of  vrhat  is 
called  the  "Chauey  Road,"  and  wltmn  30 
yards  of  where  It  Intersects  with  the  turn- 
pike, the  horse  became  frightened  by  the 
noise  of  a  traction  engine  owned  by  tbe  de- 
fendant and  being  propelled  by  steam  along 
the  road,  ran  away,  and  caused  the  injury 
for  which  this  suit  was  brought  At  the  time 
of  the  accident  the  engine  was  on  tbe  Caianey 
Road,  and  about  from  75  to  110  yards  from 
the  Intersection  of  the  road  with  tbe  turnpike. 
There  was  no  one  In  advance  of  tbe  engine 
or  stationed  at  the  Intersection  of  tbe  roads. 
Mrs.  Addison  testified  that  while  iwssing  the 
Intersection  of  the  two  roads  her  horse  be- 
came unmanageable,  and  as  she  passed  she 
waved  her  hands,  and  called  to  the  men  in 
charge  of  the  engine  for  assistance,  bat  they 
gave  none,  and  did  not  stop  tbe  engine. 
There  was  testimony  that  the  horse  was  gen- 
tle, and  well  broken  to  harness,  and  that  die 
had  frequently  driven  him;  that  tbe  engine 
could  have  been  seen  from  the  point  tbe 
horse  became  frlght^ed  and  wh6re  It  backed 
into  the  fence.  The  defendant's  witnesses 
testified  that  a  man  was  preceding  tbe  engine 
at  the  time  of  the  accident  for  the  purpose 
of  warning  travelers  ot  the  approach  of  the 
engine,  and  was  within  eight  or  nine  yards 
of  the  intersection  of  the  roads;  tbat  tbe  en- 
gine could  not  have  been  seen  at  the  point 
where  the  horse  began  to  run  on  account  of 
tbe  com  in  the  field;  that  the  engine  was 
being  propelled  by  steam,  and  was  being  han- 
dled with  proper  care  and  caution.  Now, 
without  prolonging  this  opinion  by  an  anal- 
ysis of  the  evidence,  we  think  it  was  legally 
sufficient  to  have  been  submitted  to  tbe  Jury, 
and  the  court  committed  no  error  In  reject- 
ing the  defendant's  first  and  second  prayers. 

The  plaintiff's  wife,  in  traveling  the  pub- 
lic highway,  was  in  the  exercise  of  a  lawful 
right  and  the  duty  rested  upon  the  defend- 
ant. In  moving  the  traction  engine  from  place 
to  place  over  the  public  highway,  to  act  with 
a  due  regard  for  the  rights  and  safety  of 
persons  who  travel  upon  the  public  roads. 
The  law  imposes  this  duty  for  the  safety 
of  the  public,  and.  It  persons  are  negligent 
and  careless  In  the  exercise  of  an  employ- 
ment such  as  tbe  defendant  was  engaged  In 
on  the  day  of  the  accident  and  injury  re- 
sults therefrom,  they  will  be  required  to  re- 
spond In  damages,  or  be  subject  to  the  pen- 
alty imposed  by  tbe  statute  in  such  case 
made  and  provided.  There  was  conflict  in 
the  testimony  in  tbe  case,  and  It  was  not 
the  duty  of  the  court  to  decide  on  the  com- 
parative weight  or  upon  the  preponderance 
of  evidence.  Finding  no  error  in  the  rulings 
of  the  court  that  will  justify  a  reversal,  tbe 
Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costt, 
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OLDEWCRTBL  t.  WIBSENFELD  et  al. 

(Court  of  Appeals  of  Maryland.    April  2, 
1903.) 

IiANDLOKD  AND  TENANT— SBALBD  LBA8E— 
ABANDONMENT  OF  PREMISES— ACCEPTANCE 
— RB-RBNTAL.— RBCOVEHT  OF  RENT— NATURE 
OF  ACTION— COVENANT— MODIFICATION  Or 
LEASB— REVIEW. 

1.  Where  defendants  covenanted  in  a  lease 
nuder  seal  to  pay  rent  for  a  certain  term,  and 
that  the  lease  and  its  covenants  should  continue 
iu  force  from  term  to  term  after  its  expiration, 
subject  to  the  fight  of  either  party  to  terminate 
the  lease  ai  the  end  of  the  term,  or  of  any 
year  thereafter,  by  giving  90  days'  previous 
notice,  the  fact  that  the  lessor  allowed  the 
lessee  a  credit  or  reduction  of  rent  for  6  months, 
after  which  the  lessee  paid  the  rent  reserved 
and  continued  in  possession  according  to  the 
lease  without  a  new  agreement,  did  not  con- 
stitute an  abandonment  of  the  lease,  so  as  to 
preclude  the  lessor  from  recovering  rent  ac- 
crued by  an  action  of  covenant. 

2.  Where  a  tenant  abandoned  the  leased 
property,  and  attempted  to  surrender  the  keys 
to  the  lessor,  which  he  refused,  the  fact  that 
the  landlord  thereafter  relet  the  premises  with- 
out the  tenant's  consent,  after  notice  that  he 
would  do  so  subject  to  the  covenants  of  the 
lease,  and  credit  the  tenant  with  rent  received 
during  the  unexpired  term  of  the  lease,  did  not 
constitute  an  acceptance  of  the  tenant's  sur- 
render, so  as  to  deprive  the  landlord  of  his 
right  to  recover  the  difference  l>etween  the 
amount  so  received  and  the  rent  reserved  in 
the  lease  for  the  unexpired   term. 

3.  Error  in  the  exclusion  of  evidence  will  not 
be  reviewed  where  the  same  was  afterwards 
admitted. 

Appeal  from  Court  of  Common  Pleas;  J 
Upshur  Dennis,  Judge. 

Action  by  Bernard  Wiesenfeld  and  Joseph 
Miller,  as  executors,  etc.,  against  Henry  Olde- 
wurtel.  From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

Argued  before  FOWLEB,  BBISCOE,  BOYD, 
PEARCE,  8CHMUCEER,  and  JONES,  JJ. 

Hugo  Stelner  and  Lewis  Putzel,  for  appel- 
lant. Cans  &  Hainan  and  Vernon  Cook,  for 
appellees. 


BRISCOE,  J.  On  the  8th  day  of  June. 
1900,  the  appellees  instituted  a  suit  In  cove- 
nant in  the  superior  court  of  Baltimore  City 
against  the  appellant  to  recover  rent  due  and 
owing  under  a  lease  dated  the  Ist  day  of 
April,  1893,  for  a  store  and  dwelling  known 
as  No.  607  South  Broadway,  Baltimore.  The 
lease  Is  In  writing,  and  Is  fully  set  out  In  the 
record.  The  property  was  rented  for  the 
term  of  five  years,  beginning  on  the  1st  day 
of  April,  1895,  and  ending  on  the  31st  day  of 
March,  1900,  at  $900  a  year,  payable  in  equal 
moptUy  Installments  on  the  first  day  of  each 
and  every  month.  It  was  provided  by  the 
terms  of  the  lease  that  its  provisions  and  cov- 
enants should  continue  in  force  from  term  to 
term  after  the  expiration  of  the  term  men- 
tioned therein,  provided  the  parties  thereto, 
or  either  of  them,  could  terminate  it  at  the 
end  of  tke  term,  or  of  any  year  thereafter, 

%  t.  8«*  Landlord  and  Tenant,  vol.  n.  Cent,  Dig.  | 


by  giving  at  least  90  days*  previous  notice 
thereof  in  writing.  It  was  further  provided, 
in  case  the  rent  sbquld  be  10  days  in  arrear, 
and  not  paid  when  the  same  should  become 
due,  then  the  lessor  may  re-enter  and  take 
back  the  premises  without  demand.  There 
was  no  covenant  in  the  lease  for  making  re- 
pairs to  the  premises. 

The  declaration  states  that  the  sum  of 
$606  was  due  and  unpaid  for  rent,  with  In- 
terest from  April  1,  1900,  over  and  above  all 
discounts,  according  to  the  following  bill  of 
particulars,  which  was  filed,  on  demand,  In 
the  case: 

Bill  of  Particulars. 

Ifr.  Henry  Oldewurtel  to  Bernard  'Wiesenfeld  and 

Joseph  Miller,  Trustees  ot  the  Estate 
of  Betsey  Wlesenfleld. 
To  S  years  rent  ot  No.  607  S.  Broadway,  at  {MO 

per  year,  as  per  lease  ot  April  lst.1896 t4,6M 

Less  |10  per  month,  waived  tor  the  months  ot 
Aug.,  Sept.,  October,  November  and  Dec., 
Urr,  and  Jan'y,  1898,  respectively « 

-_  (4.440 

Credits. 

By  cash,  from  April  1st,  18S6,  to  June  lat,  1898  |1,8(5 
By  Hughes  A  Co.  from  Sept.  1st,  1898,  to  Jaoy. 

1st,  1899   tSO 

By  Wheeler  ft  Hughes,  from  Fab.  1st,  1899,  to 

Aug.  lit,  1899 170 

By  C.  Walmacber  from  Oct.  l*th,  18W,  to  Uar. 

aist,  1900  tM 

18,835 
To  balance  60S 

The  declaration  was  In  covenant,  and  the 
lease,  which  was  In  writing,  under  seal,  was 
filed  with  the  declaration.  To  the  declaration 
as  thus  filed  the  defendant  Interposed  a  de- 
murrer upon  the  ground  that  the  lease  sued 
on  had  been  varied  by  a  subsequent  parol 
agreement,  and  the  suit  should  have  been  in 
assumpsit,  and  not  in  covenhnt.  The  action 
of  the  court  on  overruling  the  demurrer  pre- 
sents the  first  question  for  our  consideration. 
We  find  no  error  In  the  court's  ruling  upon 
the  demurrer.  There  was  no  such  subse- 
quent parol  agreement  between  the  parties 
in  this  case  as  varied  the  original  lease  and 
prevented  a  suit  in  covenant  thereon.  The 
mere  credit  or  reduction  of  the  rent  for  six 
months  to  the  extent  of  |10  a  month,  when 
the  defendant,  at  the  end  of  the  six  months 
paid  the  rental  reserved  In  the  lease,  and 
continued  In  possession  according  to  the 
terms  of  the  lease,  without  a  new  agreement, 
can  hardly  be  held  to  be  such  a  waiver,  al- 
teration, or  abandonment  of  the  lease  as  to 
defeat  the  action  in  this  case.  Herzog  v. 
Sawyer,  61  Md.  344;  Bodey  v.  Cooper,  82  Md. 
631,  34  Aa  362;  Zihlman  v.  Cumberland 
Glass  Co.,  74  Md.  310,  22  Ati.  271. 

The  case  of  O'Brien  v.  Fowler  et  al.,  67  Md. 
565,  11  Atl.  174,  relied  upon  by  the  appellant 
is  unlike  this.  In  that  case  the  plaintiff 
brought  an  action  of  covenant  against  the  de- 
fendant, and  in  the  fifth  count  of  the  decla- 
ration sought  to  recover  for  extra  work  and 
materials  furnished,  which  were  not  em- 
braced in  the  written  contract  The  contract 
stipulated  that  no  extra  work  would  be  al- 
lowed unless  the  same  should  be  performed 
through  a  written  order,  signed  by  the  en- 
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glneer,  and  approved  by  the  ezamlners.  The 
written  orders,  as  required  by  the  contract, 
were  waived  by  tbe  defendant  for  the  extra 
work,  and  the  court  held  upon  demurrer  that, 
while  the  plaintiff  could  not  recover  for  the 
extra  work  on  tbe  original  contract  under 
seal,  he  might  recover  In  an  action  of  as- 
sumpsit for  tbe  value  of  the  extra  work.  In 
the  case  here  the  plaintiff  seeks  to  recover 
for  rent  due  under  the  contract,  less  a  gra- 
tuitous abatement  In  rent  of  |10  for  six 
months  before  a  breach  of  tbe  contract,  un- 
der seal,  and  other  credits,  as  given. 

The  other  questions  raised  on  the  record 
arise  upon  exceptions  to  the  rulings  of  tbe 
court  upon  tbe  prayers,  and  to  the  admissi- 
bility of  evidence.  The  undisputed  facts  of 
the  case,  out  of  which  the  controversy  arose, 
briefly  stated,  are  these:  The  defendant,  the 
lessee,  continued  In  possession  of  the  demised 
premises  until  June  1,  1898,  when  he  paid 
the  rent  to  that  date,  and  left  tbe  key  at  the 
office  of  the  plalntUT  in  his  absence,  stating 
to  tbe  derk  "that  he  bad  moved  out  the 
house,  and  here  was  the  key."  On  June 
2d— the  next  day— the  plaintiff  wrote  him  the 
following  letter:  "Henry  Oldewnrtcl,  Esq.— 
Dear  Sir:  I  have  been  informed  that  you 
left  the  key  of  No.  507'  South  Broadway  at 
my  office.  I  beg  to  notify  you  that  I  refuse 
to  accept  the  key  and  that  it  is  still  at  my 
office  at  your  risk  and  disposal.  I  also  here- 
by notify  you  that  we  will  hold  you  subject 
to  all  the  covenants  of  the  lease  executed  by 
you.  Very  truly  yours,  Bernard  Wiesen- 
feld."  The  plaintiff  not  receiving  a  reply  'to 
tbe  foregoing  letter,  a  second  letter,  dated 
June  3,  1898,  was  written  tbe  defendant,  as 
follows:  "Henry  Oldewurtel,  Esq.— Dear  Sir: 
I  herein  beg  to  notify  you  that  I  Intend  to 
make  an  effort  to  get  a  tenant  for  the  prem- 
ises known  as  No.  607  South  Broadway, 
without  abandoning  any  rights  Mr.  Miller 
and  myself  as  executors  and  trustees  may 
have  against  you  as  tenant  under  our  lease 
to  yon  for  rent.  In  case  we  get  a  tenant  we 
will  allow  you  credit  for  such  rent  as  we 
may  collect,  and  bold  you  for  the  balance  as 
due  under  your  lease.  Tours  truly,  Bernard 
'Wlesenfeld."  Subsequently  a  sign  was  put 
In  the  window  of  the  premises  that  tbe  prop- 
erty was  for  rent,  and  it  was  rented  from 
time  to  time,  and  the  defendant  credited 
with  the  rent  to  the  date  of  the  expiration 
of  the  lease.  The  plaintiffs  testified  that  they 
refused  to  accept  a  surrender  of  the  premi- 
ses, never  made  any  alteration  of  tbe  orig- 
inal lease  by  a  subsequent  agreement,  and 
never  ousted  tbe  defendant  from  the  premi- 
ses, and  that  necessary  repairs  were  made  to 
the  property.  The  defendant,  on  the  other 
hand,  testified  that  he  vacated  the  property 
because  it  bad  been  condemned  by  the  build- 
ing Inspector  of  Baltimore,  and  was  not  ten- 
antable,  and  he  notified  tbe  clerk  when  he 
paid  the  rent  that  he  would  no  longer  be  lia- 
ble under  the  lease.  There  was  other  evi- 
dence in  the  case,  but,  as  tbe  material  facts 


are  not  disputed,  and  have  been  heretofore 
stated,  it  will  not  be  necessary  to  further  set 
them  out  At  the  trial  below  the  court  grant- 
ed the  two  prayers  offered  on  the  part  of  the 
plaintlfC,  and  rejected  those  presented  by  the 
defendant,  except  the  fifth.  It  also  grant- 
ed the  plaintiff's  special  exception  to  tbe  de- 
fendant's first  prayer  that  there  was  no  le- 
gally sufficient  evidence  to  show  that  tbe 
terms  of  the  lease  were  ever  modified  by  any 
legally  binding  agreement  The  whole  case 
was  presented  on  the  prayers  and  the  special 
exception,  and  we  shall  proce^  to  consider 
them. 

The  prayers  on  tbe  part  of  the  plaintiff 
were  demurrers  to  tbe  evidence,  and  were 
to  the  effect  that,  as  a  matter  of  law,  tbere 
was  no  legally  sufficient  evidence  of  the  ac- 
ceptance of  a  surrender  or  of  an  ouster  by 
the  plaintiff.  The  general  rule  la  well  set- 
tled that,  to  constitute  a  valid  surrender  of 
rented  premises  by  a  tenant  during  the  term, 
there  must  be  the  assent  of  both  parties  to 
the  rescinding  of  the  contract  of  renting,  and 
such  assent  may  be  expressed  or  implied 
from  such  acts  as  would  reasonably  Indicate 
that  the  parties  have  agreed  that  the  tenant 
shall  abandon  the  premises,  and  tbe  landlord 
assume  its  possession.  Biggs  v.  Stueler,  93 
Md.  110,  48  AtL  727.  The  appeUant  admits 
that  the  defendant  returned  tbe  key  before 
the  expiration  of  the  lease;  It  was  not  ac- 
cepted, and  therefore  up  to  this  time  no  sur- 
render took  place.  It  is  further  conceded 
that  tbe  plaintiff  had  a  right  to  enter  for  the 
purpose  of  taking  care  of  the  property,  of  re- 
pairing the  premises,  and  to  put  a  "for  rent 
sign"  in  the  window.  But  it  is  earnestly 
urged  that  the  re-renting  of  the  property  for 
the  benefit  of  the  tenant  without  his  assent 
was  an  acceptance  of  a  surrender,  an  ouster 
of  tbe  tenant,  and  released  him  from  liabil- 
ity for  rent  under  the  lease.  There  are  some 
authorities  to  tbe  effect  that  a  re-entry  and  re- 
letting of  abandoned  premises  by  tbe  land- 
lord without  the  consent  of  tbe  tenant  would 
create  a  surrender  by  operation  of  law.  XTn- 
derhiU  v.  Collins,  132  N.  T.  271,  30  N.  B.  676; 
Gray  v.  Kaufman,  162  N.  T.  388,  56  N.  E. 
903,  40  L.  R.  A.  680,  T6  Am.  St  Rep.  327; 
Day  V.  Watson,  8  Mich.  635;  Rice  v.  Dudley, 
66  Ala.  68.  Tbe  best  approved  cases,  bow- 
ever,  assert  the  contrary  doctrine,  and  hold 
that,  where  a  tenant  repudiates  the  lease, 
and  abandons  the  demised  premises,  and  the 
lessor  enters  and  relets  the  property,  such  re- 
renting  does  not  relieve  tbe  tenant  from  the 
payment  of  the  rent  under  the  covenants  of 
the  lease.  Auer  v.  Fenn,  99  Pa.  870,  44  Am. 
Rep.  114;  Meyer  v.  Smith,  33  Aik.  627; 
Bloomer  v.  Merrill,  1  Daly.  485;  Scott  v. 
Beecher,  91  Mich.  690,  52  N.  W.  20;  Rich  v. 
Doyenn,  86  Hun,  610,  33  N.  Y.  Snpp.  841;  Al- 
Bup  V.  Banks,  68  Miss.  664,  9  South.  8^.  13 
L.  B.  A.  .598,  24  Am.  St  Rep.  294.  In  Biggs 
T.  Stueler,  93  Md.  Ill,  48  Atl.  727.  this  court 
said  the  acts  upon  which  the  appellee  in  this 
case  relies  to  prore  a  anrrender  are  the  ac- 
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ceptance  of  the  keys  by  the  appellee,  the  re- 
pairs to  the  bouse,  and  the  reletting.     But 
tboae  are  inaufflclent  of  themselves  to  show 
acceptance,    nnless,    under   all    the    circum- 
stances, they  are  of  such  a  character  as  to 
Btao-w  a  purpose  on  the  part  of  the  tenant  to 
vacate  and  on  the  part  of  the  landlord  to  re- 
sume possession,  to  the  exclusion  of  the  ten- 
ant.   In  the  case  now  under  consideration  all 
of  the  acts  of  the  lessor,  Including  the  letters 
of  June  2d  and  8d,  cleariy  show  that  the  ap- 
pellees did  not  intend  to  accept  a  surrender 
of  the  property,  and  to  release  the  tenant 
from  his  liability  for  rent    On  the  contrary, 
the  letters  distinctly  state  the  property  would 
be  rented  subject  to  the  covenants  of  the 
lease,  and,  if  a  tenant  could  be  secured,  and 
rent  collected,  the  lessee  would  be  credited 
therewith,  and  be  liable  for  the  difCerence. 
O'he  case  of  Biggs  t.  Stueler,  supra,  is  also 
relied  upon  by  the  appellant  to  sustain  the 
proposition  urged  by  him  that  the  assent  of 
the  tenant  is  absolutely  necessary  before  the 
landlord  can  relet  demised  premises.    In  that 
case  there  was  a  statement  that  would  seem 
to  sustain  the  appellant's  contention,  but  an 
examination  of  the  whole  case  will  clearly 
■how  that  the  case  cannot  be  given  such  a 
construction.     It  was  not  necessary  for  the 
decision  of  the  case,  and  would  not  be  In  ac- 
cord  with    the    conclusion    reached   by   the 
court,  under  the  facts  of  the  case. 

As  to  the  rulings  of  the  court  on  the  first 

and  second  exceptions  upon  the  admissibility 

of  evidence  but  little  need  be  said,  as  the 

evidence  was  afterwards  admitted,  and  the 

.  defendant  was  not  injured  thereby. 

The  plaintiff's  special  exception  to  the  de- 
fendant's first  prayer  was  properly  sostained. 
There  was  no  evidence  legally  sufficient  to 
show  that  the  terms  of  the  lease  had  been 
modified  by  an  oral  agreement,  and  what 
was  said  by  us  on  the  demurrer  to  the  declar- 
ation disposes  of  this  question. 

For  the  reasons  we  have  given,  the  defend- 
ant's prayers  were  properly  rejected,  and,  as 
the  correctness  of  the  court's  rulings  on  the- 
plaintiff's  prayers  established  the  right  of 
the  plaintUt  to  recover,  the  Judgment  will 
be  affirmed.    Judgment  affirmed,  with  coats. 


HORNER  V.  PLT7MLBT  et  aL 

(Court  of  Appeals  of  Maryland.    April  22, 
1903.) 

riLINO  FLBAS-DISCRBTION  OV  COURT— MO. 
TION  NK  RKCIPIATUR  —  ACTION  BX  CON- 
TRACTU—VERDICT  AGAINST  PART  OF  DB- 
FBNDANTS-DBNIAL  BT  AFFIDAVIT  TO  PLBA 
—  OBJECTION  TO  BVIDENCB  —  ACTION  ON 
NOTB-EVIOENCB. 

1.  Under  Baltimore  City  Charter,  {  312  (Acts 
18SW,  p.  392,  c.  123),  providing  that  the  court, 
for  good  cause  shown,  may  extend  time  for 
filiiig  pleas,  granting  leave  to  file  is  in  the  dis- 
cretioa  of  the  court,  and  is  not  the  subject  of 
appeal. 

2.  A  moti<ni  ne  recipiatur,  if  regarded  as  one 
not  to  receive  pleas,  is  inappropriate  where  the 
pleas   have   been   already    received   and    filed. 


I  and,  if  regarded  as  one  to  strike  out  the  nleas, 
is  also  inappropriate;  the  proper  course  being 
to  move  to  rescind  the  order  granting  leave  to 
file  them,  and  to  strike  out  the  pleas. 

3.  Granting  leave  to  file  pleas  being  in  the 
discretion  of  the  court,  refusal  to  rescind  the 
order  and  to  strike  them  out  Is  also  in  its  dis- 
cretion. 

4.  Under  Code  Pub.  Gen.  Laws,  art.  60,  I  12, 
providing  that,  in  an  action  ex  contractu  against 
alleged  joint  debtors,  plaintiff  may  recover  as 
in  actions  ez  delicto  against  such  one  or  more 
of  them  as  the  evidence  shows  to  be  indebted  to 
him,  the  verdict,  in  case  of  recovery  against 
part  only  of  defendants,  should  be  for  plaintiff 
against  them,  and  for  the  others  against  plain- 
tiff and  the  Judgment  should  conform  thereto. 

5.  In  an  action  on  a  note  under  Baltimore 
Citj-  Charter,  t  312  (Acts  1898,  p.  392,  c.  123), 
denial  of  defendant's  signature,  made  In  the 
flflidavit  to  the  plea,  is  sufficient  to  require  proof 
of  execution,  though  the  plea  contains  no  de- 
nial. 

0.  Objection  by  counsel  for  the  wife,  in'  an 
action  acainst  P.  and  wife  on  a  note,  to  its 
being  offered  in  evidence  till  its  execution  is 
properly  proven  so  far  as  Mrs.  P.'s  signature  is 
concerned,  because  P.'s  signature  is  not  de- 
nied, is  not  a  general  objection,  aud  the  sus- 
taining of  it  only  excludes  the  note  as  evidence 
against  her. 

7.  There  is  not  sufficient  evidence  to  entitle 
plaintiff  to  recover  on  a  note,  plaintiff  not  hav- 
ing read  it  to  the  Jury,  and  they  lieing  without 
evidence  to  find  that  anything  was  due. 

Appeal  from  Baltimore  Otty  Court;  George 
M.  Sharp,  Judge. 

Action  by  Albert  N.  Homer  against  Bl- 
vencedore  Plumley  and  another.  Judgment 
ft"  ''ofendants,  and  plaintiff  appeals.  Af- 
firmed. 

.i^'ied  before  McSHBBRX,  C.  J.,  and 
BRISCOE,  BOYD,  PEIARCE,  SCHMUCEER, 
and  JONES,  JJ. 

William  S.  Bryan,  Jr.,  and  Charles  F.  Bar- 
ley, for  appellant  R.  B.  Tlppett  for  appel- 
lees. 

PEARCEi,  J.  Albert  N.  Homer,  the  plain- 
tiff below,  brought  suit  against  Ira  Plumley 
and  Elvencedore  Plumley,  bis  wife,  Septem- 
ber 8,  1900,  under  section  312  of  the  charter 
of  the  city  of  Baltimore  (being  chapter  123, 
p.  392,  of  the  Acts  of  1898),  upon  10  prom- 
issory notes,  aggregating  $7,5(X),  and  pur- 
porting to  be  Jointly  executed  by  both  de- 
fendants, but  without  witnesses  to  either 
signature.  Within  the  time  prescribed  by 
section  312,  Joint  general  issue  pleas  were 
filed,  with  the  required  affidavit  made  by 
the  husband  for  himself  and  on  behalf  of  his 
wife.  Betting  forth  that  he  was  authorised 
to  do  so  by  her,  and  with  the  necessary  cer- 
tificate of  counsel  attached.  On  March  8, 
1902,  defendants'  counsel,  R.  B.  Tlppert  & 
Bro.,  struck  out  their  appearance  for  Ira 
Plumley,  and  filed  a  petltton  for  Mrs.  Plum- 
ley, alleging  that  she  never  knew  until  that 
time  the  natm-e  of  the  suit;  that  no  copy  of 
the  declaration  was  ever  delivered  to  her; 
that  the  pleas  mentioned  were  filed  by  her 
husband  without  her  knowledge  or  authority; 
that  she  never  authorized  or  ratified  these 
pleas,  and  never  knew  of  their  existence  un- 
til a  few  days  before  filing  the  petition;  and 
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she  prayed  leave  to  withdraw  said  pleas, 
and  to  file  other  pleas  distinct  from  those  of 
her  husband.  This  petition  was  sworn  to 
by  Mrs.  Plumley,  and  on  the  same  day  the 
court  ordered  the  pleas  filed  on  her  behalf 
to  be  stricken  out,  and  ordered  her  to  plead 
anew  to  the  declaration  within  one  day.  On 
the  same  day,  Mrs.  Plumley,  through  the 
same  counsel,  pleaded  never  Indebted  and 
never  promised  as  alleged,  and  annexed  to 
these  pleas  an  aflldavlt  conforming  to  the 
requirements  of  section  312,  and  specifically 
denying  that  any  of  the  signatures  to  said 
notes,  purporting  to  be  hers,  were  written 
by  lier  or  by  her  authority,  and  accompanied 
said  pleas  and  affidavit  with  the  required 
certificate  of  counsel.  On  March,  10th  other 
counsel  entered  an  appearance  for  the  hus- 
band, and  on  March  13th  plalntifTs  counsel 
filed  a  motion  ne  recipiatur  to  the  pleas  of 
B£r8.  Plumley;  setting  forth  at  great  and 
unusual  length  16  reasons  why  said  pleas 
should  not  be  received,  and  should  be  strick- 
en from  the  files  of  the  court  Some  of  these 
reasons  alleged  that  the  averments  of  Mrs. 
Plumley's  petition  were  false  In  fact,  and 
affldftvlts  and  counter  affidavits  of  several 
persons  were  filed  in  support  of  and  against 
said  motion.  Upon  consideration  of  these 
matters,  the  court  sustained  the  motion  ne 
recipiatur,  but  ordered  the  original  pleas 
first  nied  to  remain  in  the  case,  with  leave 
to  Mrs.  Plumley  to  file  other  pleas.  There- 
upon a  second  and  more  detailed  petition  was 
filed  by  Mrs.  Plumley,  asking  that  the  orig- 
inal pleas  in  her  behalf  be  stricken  out,  and 
that  she  be  granted  leave  to  plead  within 
two  days.  The  court  then  passed  an  order 
In  writing  striking  out  the  original  pleas  In 
behalf  of  Mrs.  Plumley,  and  extending  the 
time  for  her  to  plead  untU  May  18,  1902. 
She  then  renewed  the  pleas,  affidavit,  and 
certificate  filed  nnder  her  first  petition,  and 
the  plaintiff  renewed  his  motion  ne  recipia- 
tur, which  was  overruled  by  the  court,  where- 
upon Issues  were  Joined  on  the  pleas,  and  a 
Jury  was  sworn  as  to  both  defendants,  and 
a  trial  was  had,  resulting  in  a  verdict  and 
Judgment  for  both  defendants,  nnder  instruc- 
tions from  the  court. 

Sixteen  exceptions  were  taken  by  the  plain- 
tiff. The  first  was  to  the  action  of  the  court 
In  granting  leave  to  file  a  new  petition  for 
leave  to  file  new  pleas  setting  up  the  de- 
fense of  forgery,  and  the  second  to  the  or- 
der granting  leave  to  file  such  new  pleas. 
These  may  be  considered  together.  Section 
312  of  the  charter,  under  which  this  suit  was 
brought,  provides  that  "the  court,  for  good 
cause  shown,  may  by  Its  order  in  vrrltlng, 
passed  at  any  time  before  Judgment,  extend 
the  time  for  filing  such  pleas  and  affidavits, 
which  extension  shall  suspend  until  the  ex- 
piration thereof,  the  plaintiff's  right  to  enter 
Judgment  under  this  section."  This  section 
was  originally  taken  from  the  practice  act 
(chapter  184,  p.  307,  of  1886),  which  was  con- 
sidered In  Gemmell  y.  Davis,  71  Md.  465,  18 


Atl.  855;  and  the  section,  as  now  Incor- 
porated In  the  charter,  was  considered  in 
Griffith  v.  Adams  (decided  in  this  conrt 
AprU  2,  190e2)  52  Aa  66.  It  is  sofficient  to 
say  that,  the  leave  being  within  the  discre- 
tion of  the  court,  its  action  is  not  tbe  subject 
of  appeal;  but  we  may  properly  add  that  io 
this  case  we  think  the  discretion  was  wisely 
and  reasonably  exercised  to  promote  the  pur- 
poses of  Justice,  In  permitting  a  merltorioiu 
defense  to  be  presented  to  the  Jury. 

Tbe  third  exception  was  to  the  action  of  the 
court  in  overruling  the  motion  ne  redplntur. 
If  regarded  exclusively  as  a  motion  not  to 
receive  the  pleas,  it  was  inappropriate  and 
Ineffective,  as  the  pleas  were  already  re- 
ceived and  filed,  and  this  motion  "la  presum- 
ably made  before  a  plea  Is  filed  and  made  part 
of  the  record."  Spencer  v.  Patten,  84  Md. 
423,  85  AtL  1098.  Viewed  in  that  Ught  it 
was  therefore  properly  overmled.  If,  on 
the  other  hand,  it  be  regarded  merely  as  a 
motion  to  strike  out  these  pleas,  it  was  equal- 
ly inappropriate  and  ineffective— inappropri- 
ate because,  leave  having  been  granted  to 
file  these  pleas  by  the  written  order  of  the 
court,  the  proper  courae  would  have  been 
to  move  to  rescind  the  order  granting  leave, 
and  to  strike  out  the  pleas;  and  ineffective, 
even  in  the  latter  form,  because  the  rescis- 
sion of  the  order  and  the  striking  out  of  the 
pleas  were  matters  as  much  within  the  dis- 
cretion of  tbe  court  as  was  the  granting  of 
leave  to  file  them. 

At  the  trial,  Ira  Plumley  was  sworn  by 
the  plaintiff  as  a  witness,  and,  being  on  the 
stand,  but  before  testifying,  he  was  hamied 
one  of  the  notes  sued  on,  and  plaintilTs  conn- 
sel  said,  "I  now  offer  in  evidence  the  promis- 
sory note  referred  to  in  the  seventh  coant  of 
the  declaration,  and  filed  in  this  case,"  to 
which  counsel  for  defendant  Mrs.  Plumley 
replied,  "I  object  to  the  note  being  offered  in 
evidence  until  its  execution  is  properly  prov- 
en so  far  as  Mrs.  Plumley's  signature  is  con- 
cerned, because  the  signature  of  Mr.  Plam- 
ley  is  not  denied.  None  of  the  notes  are  in 
evidence."  The  court  then  asked  If  plaintiff's 
counsel  proposed  to  prove  the  slgnatore  of 
the  maker,  to  which  he  replied  that  he  de- 
clined to  prove  any  signatures,  whereupon 
the  court  sustained  the  objection  to  the  offer 
of  this  note  In  evidence.  The  fourth  excep- 
tion was  taken  to  this  ruling.  The  witness 
being  still  on  the  stand,  plalntifT's  counsel 
again  handed  him  tbe  same  note,  and  asked 
him  to  state  where  he  got  it,  but  this  ques- 
tion was  objected  to  unless  followed  np  by 
proof  of  execution  by  Mrs.  Plumley,  and  this 
objection  was  sustained  by  the  court;  and  the 
fifth  exception  was  taken  to  this  ruling. 
The  sixth  was  to  the  refusal  to  allow  the 
witness  to  state  whether  the  note  was  pur- 
chased in  good  faith,  unless  followed  np  by 
proof  of  execution  by  Mrs.  Plumley;  and  th« 
remaining  exceptions,  down  to  and  including 
the  fourteenth,  were  to  the  exclusion  of  sim- 
ilar questions   relating  to  tbe  valne  siven. 


\ 


Digitized  by  CjOOQIC 


Md.) 


HOBNEB  ▼.  PLUMLBT 


973 


the  existence  of  credits,  and  the  circumstan- 
ces under  which  the  note  was  acquired,  un- 
less in  each  case  assurance  were  gWen  that  it 
-would  be  followed  by  proof  of  execution  by 
Mrs.  Flumley,  which  plaintiff  declined  to 
Klye.  The  plaintUTs  case  was  then  closed,  no 
testimony  whatever  having  been  received; 
and  the  court  Instmcted  the  Jury  that  there 
-was  no  evidence  legally  sufficient  to  warrant 
a  recovery  against  Mrs.  Plumley,  to  which 
ruling  the  fifteenth  exception  was  taken.  De- 
fendants' counsel  then  said  to  the  court, 
"We  are  now  prepared  to  go  to  trial  on 
the  issues  as  to  Mr.  Plumley,"  to  which  plain- 
tiff's counsel  replied,  "We  have  produced  all 
our  testimony."  Defendants'  counsel  then 
Bald,  "We  offer  the  same  prayer  as  to  Mr. 
Plumley,  and  desire  It  noted  that  the  plaintiff 
bas  been  invited  to  offer  proof."  The  record 
then  states  that  counsel  for  plaintiff  did  not 
read,  or  offer  to  read,  the  promissory  notes  to 
the  Jury,  as  against  Mr.  Plumley,  whereupon 
the  court  directed  the  jury  that  tiiere  was  no 
evidence  legally  sufficient  to  entitle  the  plain- 
tiff to  recover  as  against  him,  and  verdict 
and  Judgment  were  accordingly  entered  tor 
tx>tb  defendants. 

Section  12  of  article  SO  of  the  Code  of 
Public  General  Iiaws  provides  that,  in  suits 
brought  against  alleged  Joint  debtors  in  ac- 
tions ex  contractu,  the  plaintiff  "shall  be  en- 
titled to  recover  as  in  actions  ex  delicto, 
against  such  one  or  more  of  the  defendants 
as  shall  be  shown  by  the  evidence  to  be  in- 
debted to  him;  and  Judgment  shall  be  render- 
ed in  his  favor  against  such  one  or  more  of 
said  defendants,  as  fully  as  if  the  defendant 
or  defendants  against  whom  he  shall  fail  to 
establish  bis  claim  had  not  been  Joined  in 
the  suit."  Though  it  is  not  here  specifically 
provided  how  the  verdict  shall  be  rendered, 
and  the  Judgment  entered  thereon.  In  event  of 
recovery  against  some  and  failure  to  recover 
against  others.  It  necessarily  results  that  the 
verdict  must  be  rendered  for  the  plaintiff  as 
against  some  of  the  defendants,  and  for  the 
other  defendants  against  the  plaintiff,  and 
that  the  Judgment  on  such  verdict  must  con- 
form thereto,  since  otherwise  the  verdict  and 
judgment  would  not  determine,  to  the  full 
extent,  the  Issues  Joined  between  the  par- 
ties. We  have  not  been  able  to  discover  any 
decided  case  under  this  section  of  the  Code, 
bnt  this  practice  Is  clearly  indicated  by  anal- 
ogy in  the  case  of  Edelen  v.  Thompson,  2 
Har.  &  O.  31,  and  by  the  practice  in  actions 
ex  delicto  generally.  Here  we  have  only 
two  defendants,  Jointly  bound,  if  bound  at 
all,  one  of  whom  admits  bis  signature,  while 
bis  codefendant  denies  hers,  so  that  if  this 
case  Is  to  be  governed  exclusively  by  the  re- 
quirements of  section  312  of  the  charter  of 
Baltimore  City,  without  involdng  also  the 
provisions  of  article  75,  |  23.  subsec.  106 
rCode  Pub.  Gen.  Laws],  as  contended  by  the 
appellee  Mrs.  Plumley,  the  note  offered  in  evi- 
dence was  not  admissible,  as  against  her, 


without  proof  of  execution  by  ber,  bnt  was 
admissible  as  against  Mr.  Plumley  without 
proof  of  his  signature;  that  bfeing  conclusive- 
ly admitted,  as  matter  of  law,  because  not 
denied  either  in  the  next  succeeding  plea, 
as  required  by  article  75,  (  23,  subsec.  108. 
if  that  were  applicable,  or  in  the  affidavit  to 
the  plea,  as  allowed  by  section  312  of  the 
charter,  if  that  is  to  control  this  case. 

It  will  conduce  to  brevity,  as  well  as  to 
clearness,  to  consider  the  UabiUty  of  Mr.  and 
Mrs.  Plumley  as  if  they  could  have  been  and 
were  separately  sued;  and,  so  considered,  it 
is,  of  course,  clear  that  the  view  taken  by 
the  court  as  to  Mrs.  Plumley,  was  that,  un- 
der her  pleadings,  the  plaintiff  was  required 
:  to  prove  the  execution  of  the  note  by  her  be- 
I  fore  it  could  be  received  or  be  offered  in  evi- 
!  dence,  or  before  any  evidence  whatever  re- 
lating to  said  note  could  be  received  as 
against  her;  and  this  view,  we  think,  was 
correct.  When  this  case  was  argued  the 
question  was  an  open  one,  but  It  has  since 
been  held,  in  the  Farmers'  &  Mechanics'  Nat. 
Bank  of  Westminster  v.  Hunter  (decided 
April  1,  1903)  54  Atl.  650,  in  a  similar  case, 
arising  under  the  local  practice  act  of  Car- 
roll county,  that  a  denial  of  defendant's  sig- 
nature, made  In  the  affidavit  annexed  to  the 
plea,  is  a  sufficient  denial  to  require  proof  of 
execution  from  the  plaintiff,  though  the  plea 
itself  contained  no  denial,  and  that  the  pro- 
cedure provided  by  that  practice  act  was 
complete  in  itself,  and  exclusive  of  article  75, 
i  23,  subsec.  10&  The  practice  act  of  Car- 
roll county  will  be  found  to  be  Identical  with 
section  312  of  the  charter  in  every  provision 
material  to  this  case,  and  is  almost  identical 
In  language.  Without,  therefore,  repeating 
the  views  expressed  in  the  case  above  men- 
tioned, we  refer  to  them  as  conclusively  es- 
tablishing that  the  note  offered  in  evidence 
was  not  admissible  as  against  Mrs.  Plumley 
without  proof  of  Its  execution  by  her;  and  it 
follows,  without  further  consideration,  that 
all  the  rulings  of  the  court  upon  the  evidence, 
so  far  as  It  could  affect  Mrs.  Plumley,  and 
its  ruling  upon  the  prayer  directing  the 
Jury  that  there  was  no  evidence  legally  suf- 
ficient to  entitle  the  plaintiff  to  recover  as 
against  Mrs.  Plumley,  were  correct 

Coming  now  to  the  admissibility  of  the 
note  offered  in  evidence  as  against  Mr.  Plum- 
ley, and  of  the  subsequent  questions  relating 
thereto,  the  situation  is  altogether  different. 
His  signature,  having  been  nowhere  denied 
in  the  record,  must,  in  the  language  of  sec- 
tion 312  of  the  charter,  "be  deemed  to  be  ad- 
mitted for  the  purposes  of  said  cause,"  and 
this  admission  dispenses  with  proof  of  execu- 
tion by  bim.  The  note  was  therefore  admis- 
sible against  him  without  any  proof,  as  were 
also  the  various  questions  embraced  in  the 
exceptions  from  the  fifth  to  the  fourteenth, 
inclusive.  It  Is  true  that,  "where  proof  is  of- 
fered generally,  the  party  offering  it  Is  not 
required  to  declare  the  purposes  specially  fot 


Digitized  by 


Google 


974 


64  ATI/ANTIO  REPORTEB. 


(Hd. 


which  It  Is  offered,  and  It  would  be  error  to 
reject  It  If  admissible  tor  any  purpose  un- 
der the  pleadings,  and  that  where  evidence 
Is  offered  tor  sern-al  purposes,  and  It  Is  ad- 
missible tor  any  one  of  them,  a  general  ob- 
jection will  not  be  sustained."  Byers  t. 
Homer,  47  Md.  23.  In  the  case  before  us  the 
note  was  offered  generally,  to  proye  the  case 
against  both  defendants,  though  only  admis- 
sible under  the  pleadings  to  establish  the 
liability  of  one;  and  if  the  objection  thereto 
could  be  fairly  held  to  be  a  general  one,  and 
Its  exclusion  by  the  court  to  be  a  total  ex- 
clusion, we  should  be  constrained  to  hold 
there  was  error  In  such  ruling.  But  we  do 
not  think  the  objection  can  be  fairly  so  held, 
in  view  of  the  qualified  language  restricting 
the  effect  of  the  objection  to  Mrs.  Plumley's 
liability.  The  ruling  of  the  court  should  be 
viewed  In  its  relation  to  the  character  and 
extent  of  the  objection,  and  ought  not  to  be 
given  a  wider  effect  by  the  appellate  court 
than  was  designed  by  the  objection,  unless  It 
clearly  appears  that  the  trial  court  gave  it 
such  wider  effect  to  the  prejudice  of  the  ap- 
pellant So  viewed,  we  cannot  regard  the 
exclusion  of  the  note  as  total.  We  think  the 
ruling  of  the  court  only  excluded  it  as  evi- 
dence against  Mrs.  Plumley,  and  that,  under 
that  ruling,  plaintiff  was  at  liberty  to  read 
to  the  Jury,  as  evidence  against  Mr.  Plumley, 
not  only  that  particular  note,  but  any  one 
of  the  10  notes  sued  on— none  of  the  slg^na- 
tures  thereto  being  denied— and  also  that  the 
rulings  upon  the  various  questions  relating 
.to  said  notes  oi>erated  only  to  exclude  these 
questions  as  against  Mrs.  Plumley.  There 
was  therefore  no  error  in  any  of  these  rul- 
ings. 

Tills  brings  us  to  the  ruling  on  the  prayer 
instructing  the  Jury  that  there  was  no  evi- 
dence legally  sufficient  to  entitle  the  plain- 
tiff to  recover  as  against  Mr.  Plumley.  The 
plaintiff  closed  his  case  without  reading  to 
the  Jury  the  particular  note  referred  to  In 
the  fourth  exception,  which  we  have  said  be 
was  at  liberty  to  put  In  evidence  under  that 
ruling,  and  without  offering  to  read  any  of 
the  notes  declared  on,  although  under  that 
ruling  he  could  have  offered  all  these  notes. 
The  Jury  knew  nothing  whatever  about  these 
alleged  notes— neither  the  amounts  alleged  to 
be  secured  thereby,  nor  when  such  amounts 
were  due  and  payable.  They  did  not  even 
know  that  they  were  obligations  for  the  pay- 
ment of  money,  and  they  were  absolutely 
without  evidence  from  which  to  find  that 
anything  whatever  was  due  from  Mr.  Plum- 
ley to  the  plaintiff.  It  does  not  appear  why 
this  course  was  pursued  by  the  plaintiff,  but 
it  does  appear  that  It  was  not  inadvertent, 
because,  after  closing  his  case,  when  invited 
by  Mrs.  Plumley's  counsel  to  proceed  with 
the  Issues  as  to  Mr.  Plumley,  he  declined  to 
proceed  further,  saying,  "We  have  produced 
all  our  testimony." 

In  this  situation,  the  court  was  clearly  cor- 


rect In  Its  ruling  on  the  prayer  as  to  the 
right  of  recovery  against  Mr.   Plnmley. 

Judgment  afOnned,  with  costs  above  and 
below. 


WHITE  et  aL  V.  SHAFFESB. 

FOCKE  et  aL  V.  SAMK 

(C!ourt  of  Appeals  of  Maryland.    April  22, 
1903.) 

RKFORMATION  OF  INSTRUMENTS— BIIjI<—Sl7r- 
FICIBNCT— PARTIES  —  LACHES  —  REOJEF  TO 
PERSONS  OPPOSING  REFORUATTON. 

1.  A  bill  to  refomr  a  deed  which  avera  that 
by  mutual  mistake  it  failed  to  express  the 
true  intention  of  the  parties  as  to  the  location 
of  a  roadway  therein  reserved,  and  which^  in 
addition,  expressly  avers  what  was  the  real 
intention  as  to  the  location  ot  the  road,  ia  soffi- 
cient. 

2.  An  owner  of  a  lot  deeded  the  same  to  one 
of  the  defendants,  expressly  reserving  a  road- 
way for  the  use  uf  herself,  her  heirs,  and  as- 
signs. By  mistake  the  location  of  the  roadway 
was  Improperly  stated  in  the  deed.  Hditer  the 
grantor  conveyed  another  lot  to  plaintiff,  and, 
as  appurtenant  thereto,  the  use  of  the  roadway. 
Held,  that  the  grantee  in  the  later  deed  ooold 
sue  to  reform  the  first  deed. 

3.  A  bill  for  tlie  reformation  of  a  deed  for 
mistake  in  the  description  of  a  roadway  re- 
served, which  set  up  that  plaintiff  delayed  filing 
the  bill  in  "the  hope  and  belier*  of  the  success 
of  overtures  for  an  amicable  adjnstmeut  of  the 
controversy  repeatedly  made  by  her  to  the  de- 
fendants, and  not  definitely  rejected  by  them 
until  shortly  before  the  bill  was  filed,  and,  far- 
ther, that  the  statns  of  the  roadbed  had  con- 
tinued to  be  such  that  the  defendant  had  not,  in 
fact,  been  prejudiced  by  the  delay,  is  sufficient, 
prima  facie,  to  rebut  the  presumption  of  lacbeai. 

4.  Mortgagees  of  land,  with  constructive  no- 
tice of  the  intention  ot  the  parties  to  the  deed 
to  the  mortgagor  to  convey  the  land  subject 
to  a  roadway,  are  entitled  to  be  protected  from 
any  loss  arising  from  a  reformation  of  the  deed 
so  as  to  change  the  location  of  the  roadway. 

Appeal  from  Circuit  Court,  Baltimore 
County,  In  Equity;  David  Fowler  and  N. 
Cbarles- Burke,  Judges. 

Bill  to  reform  a  deed,  brought  by  Martha 
Porter  Shaffer  against  Mary  Carter  Wliite 
and  husband  and  against  Maria  Ii.  Focke  and 
others.  Demurrers  overruled,  and  defend- 
ants, as  above  named,  separately  appeal. 
Affirmed. 

Argued  before  BRISCOE,  BOYD,  PBiARCB, 
SOHMDCKER,  and  JONES,  JJ. 

Shirley  Carter  and  Richard  M.  Dnvall,  for 
appellants.  Osborne  L  Yellott  and  Fbreat 
Bramble,  for  appellee. 


SCHMTTCKER,  J.  The  appeal  In  this 
Is  from  an  order  of  the  circuit  court  for 
Baltimore  county  overruling  the  demurrers 
of  the  appellants  to  an  amended  bill  in  equity 
ffied  by  the  appellee  as  plaintiff  below.  The 
question,  therefore,  presented  for  our  con- 
sideration, is  whether  the  amended  bill,  ad- 
mitting those  of  its  allegations  which  are  well 
pleaded  to  be  true,  presents  a  case  mtitUns 
the  plaintiff  to  relief. 
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rrbe  substantia]  allegatloos  of  tbe  bill  are 
■s  follows: 

Matilda  F.  Smltb,  belnir  tbe  owner  of  a 
▼alnable  tract  of  land  in  Baltimore  county, 
sul>dlylded  4t,  for  purposes  of  sale,  Into  a 
number  of  smaller  lots.  Three  of  these  lots, 
'Which,  for  convenience,  will  be  designated  as 
Nos.  1,  2,  and  8,  lie  adjacent  to  each  other, 
east  of  the  Ayalon  Forge  road,  in  the  relatlTe 
positions  Indicated  on  the  following  plat: 


the  said  Iiiatllda  Frances  Smith  her  heirs  and 
assigns  of  a  road  18^  feet  wide  to  be  forever 
k^t  open  for  the  benefit  of  the  said  Matilda 
Frances  Smith  her  heirs  and  assigns  and  ly- 
ing to  the  east  and  bounding  on  the  fifth  line 
of  the  lot  now  Intended  to  be  conveyed"; 
said  fifth  line  being  the  north,  11  deg.  east, 
488  feet,  line,  of  the  description  contained  In 
the  deed,  which  was  the  dividing  line  be- 
tween lots  1  and  2,  and  soch  reservation  was 


5^,T*-a 


^"^nne/f 


Mrs.  Smith,  having  tbns  subdivided  her 
land,  sold  and  conveyed  lot  Ko.  1  to  the  ap- 
pellant A.  Robinson  White  on  Angnst  22, 
1889,  and  he  granted  and  conveyed  It  to  his 
wife,  Mary  Carter  White,  on  March  4,  1890. 
Mrs.  White,  having  acquired  lot  No.  1,  desir- 
ed also  to  secure  lot  No.  2,  and  made  applica- 
tion to  Mrs.  Smith  for  its  purchase;  but,  as 
a  sale  of  lot  No.  2  in  its  entirety  would 
have  resulted  In  cutting  ofF  access  from  lot 
No.  8  northerly  to  the  Avalon  Forge  road 
through  other  lands  owned  by  Mrs.  Smltb 
lying  north  of  lots  1  and  2,  she  refused  to  sell 
the  latter  lot  without  the  reservation  of  a 
roadway  through  it  along  its  western  bound- 
ary from  her  lands  on  the  north  to  her  lot 
No.  8  on  the  south.  Mrs.  White  and  her 
husband  then  agreed  to  the  reservation  out  of 
lot  No.  2  of  a  roadway  as  aforesaid,  and  pur- 
chased the  lot  upon  those  terms,  and  on  May 
15,  1891,  took  a  deed  therefor  from  Mrs. 
Smith,  In  which  the  road  was  expressly  re- 
served. In  view  of  the  reservation  of  this 
road.  It  was  agreed  between  the  parties  to 
the  deed  that  Mrs.  White  should  not  pay  for 
.the  ground  embraced  In  the  roadbed,  and  In 
pursuance  of  said  agreement  the  area  of  lot 
No.  2,  as  purchased  by  her,  was  computed  St 
3.06  acres;  that  being  exclusive  of  the  bed 
of  tbe  road.  In  the  deed  from  Mrs.  Smith  to 
Mrs.  White  of  lot  No.  2,  the  grant  was  there- 
fore made  "subject  however  to  the  use  by 


in  exact  accord  with  the  Intention  of  both 
parties  to  the  deed.  After  the  acquisition  by 
Mrs.  White  of  lots  1  and  2,  she  requested  of 
Mrs.  Smith,  who  had  not  then  sold  lot  No. 
8,  for  the  benefit  of  which  the  said  road  had 
been  reserved,  permission  to  extend  the  fen- 
ces on  the  north  and  south  sides  of  lot  No.  2 
across  the  ends  of  the  roadway,  in  order  to 
save  Mrs.  White  the  expense  of  building  a 
line  fence  along  the  eastern  side  of  the  road; 
that  Mrs.  Smith  granted  the  permission,  thus 
asked  of  her,  with  the  understanding  that 
the  fences  across  the  roadway  should  be 
removed  whenever  she  might  sell  lot  No.  3,  or 
might  otherwise  have  need  for  the  use  of 
the  road,  and  that  the  appellants  extended 
their  fences  across  the  right  of  way  with  the 
understanding  aforesaid.  Sometime  after  the 
execution  of  the  deed  to  Mrs.  White  of  lot 
No.  2,  the  appellant  discovered  that  it  con- 
tained some  slight  errors  in  the  description 
of  the  lot;  and  A.  Robinson  White  acting 
on  l>ehalf  of  his  wife,  presented  to  Mrs. 
Smith  what  purported  to  be  a  confirmatory 
deed  from  her  to  Mrs.  White  of  lot  No.  2, 
and  asked  her  to  execute  it;  stating  that  its 
purpose  was  to  correct  some  slight  errors  In 
the  description  contained  in  the  original  deed, 
but  saying  nothing  whatever  in  reference  to 
the  use  of  the  road  as  reserved  In  the  orlg^ 
Inal  deed.  Mrs.  Smith,  having  full  confidence 
In  Mr.  White,  who  was  and  for  sometime  bad 
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been  ber  oonJIdeDtial  acent  and  bnAer  in  the 
Ml0  of  portions  of  ber  real  estate,  and  being 
bcraelf  Ignorant  of  the  aignificance  of  the 
terma  need  in  tbe  description  of  lands  bj 
metes  and  bonnds,  and  tnuting  In  tbe  bonor 
and  integrity  of  Hr.  Wblte,  executed  tlie 
conflnnatorjr  deed  without  seeking  fnrtlier 
advice  on  tbe  subject 

It  Is  to  l>e  observed,  in  connection  with  tbe 
allegations  of  tbe  bill  tbns  far  mentioned, 
that  an  examlnatlbn  of  the  original  and  con- 
flrmatory  deeds  of  lot  No.  2,  copies  of  which 
are  filed  with  the  bill  as  exhlbita,  discloses 
the  fact  that  the  description  of  the  lot  Is  snb- 
stantially  the  same  In  both  iDStrumenta;  the 
difference  being  that  In  tbe  original  deed  tbe 
fifth  line  of  tbe  description  la  aaid  to  coincide 
with  tbe  nlntb  line  of  the  deed  from  Mrs. 
Smith  to  Mr.  Wblte  of  lot  No.  1,  and  In  tbe 
confirmatory  deed  the  fifth  line  Is  said  to  co- 
incide with  the  second  line  of  that  lot  Tbe 
confirmatory  deed,  however,  differs  material- 
ly from  tbe  original  one.  In  that  It  locates  tbe 
roadway  reserved  to  the  grantor  not  Inside  of 
tbe  lot  along  Its  fifth  line,  where  It  would 
run  north  and  south,  and  connect  lot  No.  8 
with  the  grantor's  other  lands,  but  makes  It 
run  east  and  west  along  tbe  fourth  line  of 
the  deed,  and  outside  of  tbe  lot,  where  It 
would  serve  no  Intelligible  purpose.  This  re- 
served road,  as  located  along  the  dividing  line 
between  lots  1  and  2,  where  tbe  bill  alleges 
that  it  was  Intended  to  be  placed,  would  be 
lilghly  beneficial,  although  perhaps  not  essen- 
tial to  tbe  use  and  enjoyment  of  lot  No.  3, 
which  the  grantor  retained;  but,  so  far  as  the 
record  shows,  It  would  have  been  of  no  ad- 
vantage whatever  to  ber  where  tbe  confirma- 
tory deed  located  It  It  Is  further  to  be  ob- 
served that,  although  tbe  confirmatory  deed 
changes  both  the  location  and  direction  of  the 
road,  It  does  not  recite  or  mention  any  pur- 
pose to  make  those  changes.  It  simply  re- 
cites as  the  reason  for  its  execution  that  the 
"parcel  of  land"  conveyed  by  tbe  original 
deed  bad  been  "erroneously  described"  there- 
in, and  that  the  new  deed  Is  made  for  the 
purpose  of  "correcting  said  error"  and  "con- 
firming said  deed."  Tbe  bill  distinctly  al- 
leges that  the  recital  in  the  confirmatory  deed 
of  the  reservation  of  tbe  road  "as  being  of  a 
road  to  the  west  and  along  tbe  fourth  or 
north,  78  degrees  40  minutes  west,  220  feet, 
line  of  said  deed,  was  a  mistake,  and  was 
meant  by  both  parties  to  said  deed  to  be  to 
tbe  east,  and  along  the  fifth  line  of  said  de- 
scription." Tbe  bill  further  alleges  that  on 
September  20,  1894,  after  the  execution  of 
tbe  several  deeds  to  Mrs.  White  for  lots  Nos. 
1  and  2,  Mrs.  Smith  sold  and  conveyed,  with 
covenant  of  special  warranty,  to  the  appel- 
lee Martha  Porter  Shaffer,  lot  No.  3,  together 
with  the  use  and  benefit  of  the  16^feet  road- 
way reserved  or  Intended  to  be  reserved  In 
tbe  confirmatory  deed  to  Mrs.  White;  that  at 
tbe  time  of  such  purchase  by  the  appellee  she 
bad  an  agreement  with  her  grantor,  Mrs. 


Smltli.  ttiat  she  dMHdd  hare  aa  addltJonl 
light  of  way.  over  Urn.  Smith's  land  tbot 
■itaate,  from  the  nortlieni  tenninus  of  tix 
way  resoled  over  Mtsl  White's  lot  }kb.  i 
oat  to  tbe  Avalon  Foige  road;  tliat  tbe  ip- 
peUee,  tidleving  the  title  to  lot  Not  3  sjid  th 
said  rights  of  way  so  pnrciiaBed  from  Mi& 
Smith  to  be  good,  paid  part  of  tbe  ponjitse 
money  tberef  (v,  and  proceeded  with  tbe  erec- 
tion of  a  bouse  190a  tbe  lot,  before  the  com- 
pletion of  an  era  ml  nation  of  its  title;  titt: 
tbe  bouse  Iiad  been  partially  erected,  tbt 
facts  already  mentioned  toadiing  the  serenl 
deeds  to  Mrs.  Wblte  of  lot  No.  2  were  bronght 
to  light  in  tbe  course  of  tbe  examination  d 
tbe  title;  that  those  facts  were  brought  to 
tbe  attention  of  Mrs.  Smitli,  wlio.  In  view  o! 
tbe  errors  in  tbe  said  deeds  to  Mrs.  Wliite, 
was  unable  to  execute  to  the  appdlee  a  deed 
with  an  absolute  right  to  use  such  road  13 
located  in  the  original  deed  to  Mrs.  White  of 
lot  No.  2,  but  agreed  to  execute,  and  sntee- 
qnently,  on  September  4, 1894,  did  execnte,  to 
the  appellee,  a  deed  for  lot  No.  3,  togetlier 
with  tbe  use  of  the  roadway  reserved  or  in- 
tended to  be  reserved  in  tbe  confirmatoir 
deed  to  Mrs.  White  of  lot  No.  2,  whereupon 
the  appellee  paid  to  Mrs.  Smith  the  balance 
of  tbe  purchase  money  for  lot  No.  3;  tbat 
since  tbe  receipt  of  ber  said  deed  the  appal- 
lee  has  demanded  of  the  appellants,  aad  par- 
ticularly of  Mrs.  White,  tbat  they  remoTe 
their  fences  erected  as  aforesaid  across  said 
roadway,  and  has  proffered  and  tendered  to 
them  a  correct  confirmatory  deed  of  lot  No.  2, 
properly  executed  by  Mrs.  Smith,  bnt  tliat 
they  have  refused  to  accept  such  deed,  or  to 
remove  their  said  fences,  or  to  permit  tbe  ap- 
pellee to  use  the  said  roadway  as  intended  to 
be  reserved.  Tbe  bill  then  explains  tlie  ap- 
parent delay  of  the  appellee  In  instituting  tier 
suit,  by  averring  that,  since  the  discovery  by 
her  of  the  errors  of  description  In  the  deeds  to 
Mrs.  White,  she  has  frequently  made  to  her 
and  her  husband  offers  and  suggestions  loot- 
ing toward  an  amicable  settlement  of  the  dif- 
ferences between  them,  without  getting  a  de- 
cided or  final  rejection  of  those  offers  ontll 
shortly  before  filing  her  bill,  and  that  she  had 
delayed  filing  tbe  bill  In  the  "hope  and  be- 
lief" that  the  said  appellants,  who  were  her 
neighbors,  and  on  good  terms  with  her  in  re- 
spect to  other  matters,  would  ag<ee  amicably 
to  tbe  correction  of  tbe  said  confirmato? 
deed.  And  it  further  alleges  that  tbe  appel- 
lants have  not  been  prejudiced  by  the  delay 
in  filing  the  bUl,  as  the  bed  of  tbe  said  rigbt 
of  way  has  been  used  by  them  merely  foe 
farming  purposes,  and  no  buildings  or  im- 
provements have  been  erected  thereon.  The 
bill  also  avers  that  tbe  appellants  Maria  U 
Lamina  F.,  and  Emelia  G.  Focke,  who  boM  < 
mortgage  from  Mr.  and  Mrs.  White  for  Jl^ 
on  lot  No.  2,  will  not  be  prejudiced  by  the 
reformatioo  asked  for,  as  the  lot  is  assessed 
for  taxes  at  $3,599,  and  Is  In  fact  worth  H- 
000,  and,  further,  tbat  tbe  appellee  bu  offo" 
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«d  to  RtTO  the  said  mortgagees  a  good  and 
sufficient  bond,  in  auch  penalty  as  tiiey  might 
re<iuire,  to  Indemnify  tliem  against  any  pos- 
sible sliorta^e  In  the  future  foreclosure  of 
their  mortgage,  if  they  would  interpose  no 
objection  to  the  granting  of  the  relief  asked 
tor  by  the  bill,  and  has  also  offered  to  paj 
the  mortgagees  the  full  amount  of  the  mort- 
sage,  and  take  an  assignment  of  it  without 
recourse,  and  also  pay  them  such  additional 
sum  as  they  might  lose  by  giving  up  their 
Investment,  but  they  declined  to  accept  any 
of  such  otFers.  The  appellee  also  tenders 
tierself  ready  to  indemnify  the  mortgagees  in 
any  reasonable  manner  against  loss  to  them 
l>y  reason  of  granting  the  relief  for  which 
sbe  asks,  and  to  have  conditions  to  that  ef- 
fect Inserted  In  the  decree  which  may  be 
passed. 

The  prayers  of  the  bill  are  that  the  con- 
firmatory deed  of  lot  No.  2  from  Mrs.  Smith 
to  Mrs.  White  may  be  so  reformed  as  to 
accord  with  the  true  Intention  of  the  parties 
thereto,  by  substituting  in  the  clause  reserv- 
ing the  right  of  way  the  words  "and  lying  to 
tbe  east  and  binding  on  the  fifth  line,"  In 
lieu  of  the  words  "and  lying  to  tbe  west  and 
binding  on  the  fourth  line,"  and  for  further 
reUef. 

Mrs.  Smith  was  a  coplaintltr  with  the  ap- 
pellee in  the  bill  as  originally  filed.  The  de- 
fendants having  demurred  to  that  bill,  the 
court  sustained  the  demurrer  on  the  ground 
of  the  misjoinder  of  Mrs.  Smith,  but  grant- 
ed leave  to  the  appellee  to  amend  the  bill 
by  striking  out  her  name  as  a  plalntiCT  and 
making  certain  changes  In  its  allegations, 
-which  was  accordingly  done;  thus  producing 
the  amended  bill  which  Is  now  under  consid- 
eration. 

We  think  the  learned  Judges  below  were 
right  In  overruling  the  demurrer  to  this  MIL 
It  Is  true  that  portions  of  the  bill  are  some- 
what obscure,  but  the  substantial  facts  upon 
which  the  plaintiffs'  right  to  relief  must  rest 
are  stated  with  sufficient  clearness.  The 
original  deed  from  Mrs.  Smith  to  Mrs.  White 
for  lot  No.  2  reserves  on  Its  face  to  the 
grantor  and  those  claiming  under  her  "a 
road  sixteen  and  a  half  feet  wide,"  and  "ly- 
ing to  the  east  and  binding  on  the  fifth  line 
of  the  lot"  The  bill  alleges  that  It  was  the 
Intention  of  both  parties  to  the  deed  that 
this  road  should  be  reserved,  and  should  run 
along  the  dividing  line  between  lots  Nos.  1 
and  2.  It  Is  true  that  in  the  original  deed 
the  fifth  line  of  the  description  was  errone- 
ously said  to  coincide  with  the  ninth  line  of 
lot  No.  1;  but  in  the  confirmatory  deed  that 
error  of  description  is  corrected,  and  the  fifth 
line  of  lot  No.  2  is  there  declared  to  co- 
incide with  the  second  line  of  lot  No.  1;  thus 
placing  It,  by  the  deed  under  which  Mrs. 
White  now  claims  title,  along  the  division 
line  between  the  two  lots.  Again,  the  bill 
distinctly  alleges  that  the  recital  in  the  con- 
firmatory deed  of  the  location  of  the  road 
B4A.-e2 


Intended  to  be  reserved  as  being  to  the  west 
of  and  along  the  fourth  (or  north,  78  degrees 
40  minutes,  220  feet)  line  of  said  deed,  "was 
a  mistake,  and  was  meant  by  both  parties  to 
said  deed  to  be  to  the  east  of  and  along  the 
fifth  line  of  said  description."  We  find, 
therefore.  In  the  bill,  not  only  an  allegation 
that  through  a  mutual  mistake  the  confirma- 
tory deed,  which  it  is  asked  to  have  reform- 
ed, failed  to  express  the  true  Intention  of  the 
parties  to  it  as  to  tbe  location  of  the  road 
therein  reserved,  but  also  a  distinct  allegation 
of  what  was  the  real  intention  of  both  par- 
ties to  the  deed  as  to  tlie  location  of  the 
road.  The  authorities  agree  that  under  such 
circumstances  a  court  of  equity  will  correct 
and  reform  a  deed  so  as  to  make  It  conform 
to  tbe  true  Intention  of  the  parties.  Tyson 
T.  Tyson,  31  Md.  134;  Cooke  v.  Husbands,  11 
Md.  492;  Showman  v.  Miller,  6  Md.  479; 
Bond  V.  Dorsey,  65  Md.  810,  4  Atl.  279;  Boul- 
den  et  al.  v.  Wood  (not  yet  officially  re- 
ported) 53  Atl.  911. 

Nor  do  we  regard  aa  tenable  tbe  position, 
so  ably  contended  for  In  argument  by  the 
counsel  for  the  appellants,  that  the  appellee 
has  not.  In  her  bill,  alleged  the  possession 
of  such  substantial  Interest  in  the  subject- 
matter  of  the  suit  as  to  entitle  her  to  be 
heard  In  reference  to  It.  She  does  not  ap- 
pear before  tbe  court  as  the  assignee  of  a 
mere  right  of  action.  Tbe  deed  to  her  of  lot 
No.  8  from  Mrs.  Smith  expressly  conveys, 
as  appdrtenant  to  the  lot,  the  use  of  the 
ro&d  or  right  of  way  reserved  or  Intended  to 
be  reserved  by  Mrs.  Smith  In  her  confirma- 
tory deed  to  Mrs.  White  of  lot  No.  2.  Now, 
both  of  tbe  deeds  of  that  lot  to  Mrs.  White, 
on  their  face,  grant  tbe  lot  subject  to  a 
road  to  be  left  open  for  the  use  of  Mrs. 
Smith  and  her  assigns.  Tbe  dispute  alleged 
In  the  bill  is  not  as  to  the  Intention  of  the 
parties  to  the  deeds  that  the  road  should  be 
reserved,  or  aa  to  the  dimensions  of  the  road. 
It  Is  as  to  its  locatlou.  Tbe  right  of  way 
acquired  by  the  appellee  from  Mrs.  Smith, 
under  the  circumstances  set  up  in  the  bill, 
waa,  therefore,  more  than  a  mere  right  of 
action.  It  constituted  such  a  substantial  in- 
terest In  the  road  Itself  as  to  give  her  stand- 
ing to  maintain  the  suit.  If  In  other  respects 
ber  title  to  relief  is  good.  The  right  to  file 
the  bill  Is  Incidental  to  the  conveyance  of  the 
lot  with  the  use  of  the  road.  Haslett  v. 
Stepbany,  55  N.  J.  Bq.  68,  36  AtL  498;  Dick- 
inson V.  Burrell,  L.  R.  1  Eq.  337;  McMahon 
V.  Allen,  35  N.  Y.  403;  Bradshaw  v.  Atkins, 
110  UL  323;  Baker  v.  Pyatt,  108  Ind.  62,  9 
N.  E.  112;  May  v.  Adams,  58  Vt  74,  3  Aa 
187:  Grossbach  v.  Brown,  72  Wis.  458,  40  N. 
W.  494;  Schautz  v.  Keener,  87  Ind.  258. 
In  Haslett  v.  Stephauy,  supra,  the  owner  of 
a  parcel  of  land  divided  it  into  six  lots  for 
purposes  of  sale,  with  tbe  intention  of  run- 
ning an  alley  across  the  rear  of  the  six  Iota 
for  their  common  use.  He  sold  to  the  person 
under  whom  the  plaintiff  claimed   one  of 
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the  lots,  reserring  in  the  deed  the  alleyway 
oyer  It,  but,  through  inadvertence,  Inserted 
therein  no  grant  of  the  way  over  the  other 
lota.  He  afterwards  sold  the  other  five  lots, 
but,  through  mistake,  omitted  from  the  deed 
conveying  them  the  reservation  of  the  alley- 
way over  them.  The  plalntlfT  was  held  en- 
titled to  a  reformation  of  hia  deed  as  against 
the  purchasers  of  the  other  lots,  so  as  to  give 
him  the  right  of  the  alleyway  over  these  lots. 
It  was  there  held  that  the  purchasers  of  the 
five  lots  had  notice  from  the  recording  of 
the  deed  for  tbe  plaintifTs  lot  of  the  existence 
of  the  alleyway.  And  in  Orossbach  v.  Brown, 
supra,  a  deed  which  granted  a  roadway,  but 
erroneously  described  and  located  the  way, 
was  reformed  on  the  bill  of  the  grantee 
against  a  party  claiming  title  to  the  land  over 
which  the  way  passed,  under  a  deed  made 
after  the  recording  of  the  deed,  which  erroae- 
onsly  described  and  located  the  way. 

The  allegations  of  the  bill  in  the  present 
case  explanatory  of  the  delay  in  filing  It 
might  be  more  specific  than  they  are,  bat  we 
regard  them  as  suffictent  to  afford  a  prima 
fade  rebuttal  of  the  presumption  of  laches 
on  the  part  of  the  appellee  tn  asserting  her 
rights.  These  allegations.  In  substance,  are 
that  she  delayed  filing  the  bUI  In  "the  hope 
and  belief"  of  the  success  of  overtures  for 
an  amicable  adjustment  of  the  controversy, 
which  she  asserts  were  repeatedly  made  by 
her  to  the  defendants,  and  not  definitely  re- 
jected by  them  until  shortly  before  the  bill 
was  filed,  and,  further,  that  the  status  of 
the  roadbed  had  continued  to  be  ancb  that  the 
appellants  had  not  in  fact  l)een  prejudiced  by 
the  delay  in  filing  the  bill.  Those  of  the  ap- 
pellants who  hold  the  mortgage  on  the  lots 
of  land  through  wbich  the  appellee  claims 
the  right  of  way  had  constructive  notice  from 
the  contents  of  the  deeds  to  Mrs.  White, 
which  were  recorded  and  are  referred  to  In 
the  mortgage,  of  the  fact  that  the  Intention 
of  the  parties  to  those  deeds  was  to  convey 
the  land  subject  to  a  roadway;  but  the  mort- 
gagees are  entitled  to  be  protected  In  the 
decree,  if  one  should  ultimately  be  passed 
in  favor  of  the  plaintiff,  from  any  loss  aris- 
ing from  the  reformation  of  the  deed  so  as 
to  change  the  location  of  the  road.  The 
plaintiff,  in  her  bill,  tenders  herself  ready 
to  submit  to  and  perform  any  such  terms 
and  conditions  In  that  respect  as  the  court 
may  put  upon  her  by  the  decree.  It  does 
not  yet  appear  whether  the  appellee  will 
ultimately  be  entitled  to  the  relief  for  which 
Sbe  asks,  when  the  appellants  have  answer- 
ered  and  testimony  has  been  taken;  but  the 
allegations  of  the  bill,  and  the  contents  of 
the  exhibits  filed  with  It,  are.  In  our  Judg- 
ment, sufficient  to  require  answers  from  the 
appellants. 

The  order  appealed  from  will  be  affirmed, 
and  the  case  remanded  for  further  proceed- 
ings. Order  affirmed,  with  costs,  and  case 
remanded  for  further  proceedings. 


BALTIMORB  *  O.  R.  CO.  ▼.  STUMPF. 

(Court  of  Appeals  of  Maryland.    April  1, 
1903.) 

RAILROADS— INJURIES  AT  CROSSINO— GATE3- 
FAILURB  TO  OPKRATB— DUTY  TO  STOP— CON- 
TRIBUTORY NEOLIGBNCBl  —  BCRDBN  OF 
PROOF— INSTRUCTIONS. 

1.  An  instruction  that,  it  the  crossing  over  de- 
fendant's tracks  was  a  grade  croasing,  it  w>i 
defendant's  duty,  under  a  city  ordinance,  :j 
maintain  safety  gates,  and  keep  the  same  d.-^ 
ed  oa  the  approach  of  every  train,  and  if  ta.i 
gates  were  maintained,  but  were  open  ou  tx 
approach  of  a  train,  and  plaintiff  was  strKi 
and  injured  thereby  while  crossing  the  tric-iL 
and  if  the  gates  had  been  closed  the  acciuc: 
could  have  been  avoided,  then  there  was  a  va— 
of  ordinary  care  on  defendant's  part,  was  n;t 
objectionable  as  excluding  the  question  of  aa- 
tributory  negligence. 

2.  The  instruction  was  not  objectionable  as 
ignoring  the  causal  connection  between  ttt 
violation  of  the  ordinance  and  the  happening  o! 
the  accident. 

8.  In  an  action  againat  a  railroad  tor  injuries 
at  a  croasing,  the  burden  was  on  defendant  u> 
show  that  plaintiff  was  guilty  of  uegligeDC*. 
and  that  siich  negligence  directly  contribnted 
to  the  injury. 

4.  A  requested  instruction  that,  in  order  tor 
plainttlf  to  recover  for  injuries  at  a  railroad 
crossing,  it  was  not  sufficient  for  him  to  show 
a  poasitiiUty  that  tiw  accident  was  cana^  b; 
defendant's  negligence,  but  he  must  convinn 
the  jury  that  the  accident  was  more  likel.v  to 
have  been  directly  caused  by  defendant's  o^^s- 
ligence,  Tvithont  negligence  on  the  part  of  plain- 
tiff directly  eontiibatiag  thereto,  tliao  that  then 
was  such  negligence  of  plaintiff  directly  ooii- 
tributing  to  cause  the  accident,  was  propeii; 
refused  as  imposing  on  plaiutiff  the  biu-den  ot 
proving  the  absence  of  contributory  negligence. 

5.  Where  plaintiff  was  injured  at  a  grade 
crossing  in  a  city  by  reason  of  defendant's 
failure  to  close  safety  gates  maintained  at  the 
crossing,  and,  though  plaintiff  looked  and  lis- 
tened before  crossing  the  track,  hia  vieir  of  the 
track  on  which  he  was  struck  was  obetructeJ 
by  cars  standing  on  intervening  tracks,  and 
the  train  by  which  he  was  struck  approached 
withoqt  sound,  sign,  or  warning  of  any  char- 
acter, plaintifc  was  not  guilty  of  coatribntory 
negligence  in  failing  to  stop  l>efore  attempting 
to  cross  the  track. 

6.  Where  defendant  railroad  company  main- 
tained safety  gates  at  a  grade  crossing  in  t 
city,  at  which  plaintiff  was  injured  by  defend- 
ant's failure  to  have  the  gates  dosed  while  the 
train  which  struck  plaintiff  was  traveling  over 
the  crossing,  requested  Instructions  as  to  plahi- 
tifTs  duty  to  stop,  look,  and  listen  liefore  goin; 
on  the  track,  and  to  know  whether  a  train  was 
coming,  which  ignored  the  implied  assnrauce  of 
safety  from  the  open  gates,  were  properly  re- 
fused. 

7.  A  requested  Instruction  that  plaintiff  conld 
not  recover  for  Injuries  at  a  grade  crossing 
if  at  the  time  he  drove  ou  the  track  "he  knew 
that  he  was  unable  to  tell"  whether  a  train 
was  coming  or  not,  but  relied  absolutely  on  the 
open  gates  and  the  watchman's  absence,  was 
erroneous,  as  substituting  actual  knowledge  tba: 
no  train  was  approaching  for  due  care  to  ascer- 
tain such  fact,  as  the  test  of  plaintiff's  right  to 
recover. 

Appeal  from  Baltimore  Oonrt  ot  Oommon 
Pleas;    Henry   D.  Harlan,   Judge. 

Action  for  personal  Isjnries  by  Frederick 
Stumpf  against  tbe  Baltimore  &  Ohio  Rall- 
RMid  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  ampealo.    Affirmed. 
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PlalntUTi  toorth  prayer,  and  defendant's 
first,  slxtb,  and  seventli  prayers,  referred  to 
in  tlie  opinion,  are  am  follows: 

PlalntUTs  fonrth  prayer;  "In  order  to  de- 
feat a  recovery  in  this  aait  on  the  ground 
of  contributory  negligence  on  the  part  of 
the  plalntur,  tbe  burden  of  proof  la  upon  the 
defendant  to  show  that  the  plaintiff  was 
guilty  of  negligence,  and  that  such  negligence 
on  his  part  directly  contributed  to  produce 
the  injury." 

Defendant's  first  prayer:  '^t  is  not  Buffi- 
dent.  In  order  to  recoTer,  that  the  plaintiff 
Bbould  show  a  poesiblllty  that  the  accident 
-was  caused  by  the  defendant's  negligence, 
but  the  plaintiff,  In  order  to  recover,  must 
convince  the  Jury,  by  evidence,  that  the  ac- 
cident is  more  likely  to  have  been  directly 
caused  by  the  negligence  of  the  defendant, 
without  negligence  on  the  part  of  the  plaintiff 
directly  oontrlbntlng  thereto,  than  that  there 
was  such  negligence  of  the  plaintiff  directly 
contributing  to  cause  such  accident" 

Defendant's  sixth  prayer:  "The  court  In- 
structs the  Jury  that  if  the  plaintiff  could, 
by  stopiring,  looking,  and  listening  bef<Nre 
going  on  the  defendant's  track,  have  known 
of  the  approach  of  the  train  in  time  to  have 
avoided  the  accident,  and  that  the  said  plain- 
tiff went  upon  the  defendant's  track  without 
knowing  whether  a  train  was  coming  or 
not,  and  the  accident  happened  for  that  rea- 
son, then  the  said  plaintiff  is  not  entitled  to 
recover." 

Defendant's  seventh  prayer:  "Plaintiff  can- 
not recover  if  at  the  time  he  drove  upon  the 
track  he  knew  that  he  was  unable  to  tell 
whether  a  train  was  coming  or  not,  but  relied 
absolutely  upon  the  open  gates  and  the  watch- 
man's abeenee." 

Argued  before  McSHERRY,  c.  J.,  and 
BBISCX>E,  BOyD,  PEARCB,  SCHMUOKBB, 
and  JONBS,  JJ. 

W.  Irvine  Cross  and  Duncan  E.  Brent,  for 
appellant.  Wm.  Colton  and  William  SL  Bry- 
an, Jr.,  for  appellee. 

PBABOB,  3,  At  the  trial  of  this  ease  two 
exceptions  were  taken  by  the  defendant  to 
the  admission  of  evidence,  but  these  were 
abandoned  at  the  argument  in  this  court, 
and  the  only  remaining  exception  is  to  the 
ruling  on  the  prayers. 

On  April  17,  1901,  the  plaintiff  was  driv- 
ing a  grocery  wa^n,  drawn  by  a  quiet  horse, 
on  Bayard  street,  in  the  city  of  Baltimore, 
at  a  point  where  the  tracks  of  the  Baltimore 
A  Ohio  Railroad  cross  said  street  at  grade, 
and  where  safety  gates  are  maintained  by 
the  railroad  company  as  required  by  section 
791  of  the  city  charter  (Laws  1S98,  p.  543,  c 
123).  There  are  four  tracks  at  that  point, 
and  the  ptalutifTs  view  of  trains  approach- 
ing from  the  west  was  obstructed  for  about 
aOO  feet  from  the  crossing  by  a  row  of 
coal  cars  standing  upon  one  of  these  trades. 
He  testified  that  as  be  drew  near  the  croae- 


ing  he  saw  the  safety  gates  were  open,  but 
he  did  not  see  the  watchman;  tliat  he  looked 
four  times  both  ways,  and  saw  no  train 
or  engine  approaching,  nor  any  smoke  or 
other  sign  of  an  engine;  that  he  listened,  and 
heard  no  bell  nor  whistle,  not  any  sound  of 
any  approaching  train,  and  kept  on  till  he 
was  on  the  crossing;  that  while  crossing  the 
second  track  he  was  struck  by  an  express 
train  coming  from  Wadiington,  which  lie 
could  not  see  or  hear  until  Just  before  it 
struck  him,  destroying  his  wagon  and  In- 
juring him,  for  which  the  Jnry  awarded  him 
$1,800. 

The  plaintiff  offered  four  prayen  all  of 
which  were  granted,  and  the  defendant  of- 
fered seven,  of  whi<^  the  second,  third,  and 
fourth  were  granted,  and  all  the  others  were 
refused.  The  plalnttfTs  first  and  second  pray- 
en have  been  repeatedly  sanctioned  by  this 
court  where  the  case  is  allowed  to  go  to  the 
Jury,  and  need  not  be  again  considered.  But 
it  was  very  eamesUy  argued  that  thera  was 
errw  in  grantii%'  tlie  plaintiff's  pray«ra  IH 
and  4,  and  in  refusing  the  defendant's  first, 
fifth,  sixth,  and  seventh  prayers. 

By  the  plaintiff's  first  prayer,  and  by  de- 
fendant's second,  tliird,  and  fourth  prayers, 
the  finding  of  the  two  essential  elements  of 
recovery  ta  any  case  of  this  character,  name- 
ly, tlw  negligence  <it  defendant  directly  caus- 
ing the  injuries  sustained,  and  the  absence 
of  negligence  on  tlie  part  of  the  plaintiff  di- 
rectly contributing  thereto,  was  fully  and 
fairly  submitted  to  the  Jury. 

The  plalntUTs  prayer  1%  told  the  Jury 
that,  if  they  found  the  crossing  in  question 
was  a  grade  crossing,  then,  under  the  sec- 
tion of  the  charter  offered  In  evidence,  it 
was  defendant's  duty  to  maintain  a  safety 
gate  at  that  point,  and  to  keep  the  same 
dosed  on  the  approach  of  every  train  or  lo- 
comotive unto  tlie  same  has  fully  passed, 
and  if  they  found  said  gate  was  maintained, 
but  was  open,  and  not  closed,  on  April  17, 
1901,  on  the  approach  of  a  train  and  loco- 
motive, and  that  plaintiff  was  struck  and  in- 
jured thereby  while  crossing  said  track,  and 
that,  tt  said  gate  had  been  closed  on  the 
approach  and  during  the  passage  of  said 
train,  the  accident  could  have  been  avoided, 
then  there  was  a  want  of  ordinary  care  on 
the  port  of  the  defendant,  as  mentioned  in 
the  plaintiiTs  first  prayer.  The  defendant 
objects  to  this  prayer,  first,  that  it  exdudes 
the  question  of  contributory  negligence;  and, 
second,  that  it  ignores  the  causal  connection 
between  the  violation  of  section  791  and  the 
happening  of  the  accident.  The  flrat  objec- 
tion might  be  valid  if  the  prayer  went  to 
the  right  of  recovery,  but  it  does  not  so  con- 
clude. It  merely  declares  that  certain  facts, 
if  found  by  the  jury,  constitute  want  of 
ordinary  care,  and  identifies  that  want  of  or- 
dinary care  as  the  same  which  must  have 
caused  the  injury  complained  of,-without  any 
contribution  thereto  from  any  want  of  ordi- 
nary care  on  the  part  of  the  plahitilt.    It  can- 
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not  be  questioned  that  the  violation  of  anch 
a  requirement  la  negligence,  thougb  not  caus- 
ing Injury;  and  althougb  the  Jury  might  find 
all  the  facts,  under  that  Instruction,  which 
the  court  declared  would  establish  want  of 
ordinary  care  on  the  part  of  the  defendant, 
yet  they  could  not,  either  under  that  In- 
struction alone,  or  in  connection  with  the 
first  prayer,  to  which  It  referred,  find  for 
the  plalntifF,  unless  they  also  found  he  was 
not  guilty  of  contributory  negligence.  Nor 
does  It  Ignore  the  causal  connection  between 
the  violation  of  section  791  and  the  happen- 
ing of  the  accident.  The  criticism  to  that 
effect  is  a  mere  verbal  criticism,  upon  which 
grammarians  might  differ;  but  to  practical 
men,  not  concerned  atmut  nice  discrimination 
in  words,  this  expression  could  not  be  un- 
derstood otherwise  than  as  meaning  that  the 
accident  would  not  have  happened,  and 
would  not  suggest  any  question  of  super- 
vening negligence,  as  argued  by  defendant's 
counsel.  This  prayer  is  a  nearly  literal  re- 
production of  the  plaintiff's  second  prayer  in 
McDonnell's  Case,  43  Md.  537,  and  in  approv- 
ing it  Judge  Grason  said,  "The  defendant 
was  certainly  guilty  of  negligence  in  so 
running  Its  cars,  If  the  Jury  believe  from  the 
evidence  that  the  accident  could  have  been 
avoided  If  the  car  had  not  been  running  at  a 
greater  speed  than  was  allowable  under  the 
ordinance,"  and  these  words  were  used  in 
reply  to  the  exact  argument  made  by  conn- 
Bel  in  the  present  case  as  to  supervening  neg- 
ligence. We  find  no  error  in  granting  this 
prayer,  which  we  think  is  quite  within  the 
ruling  in  Stebbing's  Case,  62  Md.  517. 

The  plaintiff's  fourth  prayer,  as  to  the  bur- 
den of  proving  contributory  negligence,  is  the 
same  approved  in  Hogeland's  Case,  66  Md. 
162,  7  AU.  105,  69  Am.  Rep.  159,  and  there 
said  to  have  been  repeatedly  sanctioned.  A 
late  and  interesting  consideration  of  this 
question  is  found  in  Tucker  v.  State,  Use  of 
Johnson,  89  Md.  471,  48  AU.  778,  44  AtL  1004, 
46  L.  R.  A.  181,  where  death  resulted  from  a 
pistol  shot  fired  In  alleged  necessary  defense 
of  defendant's  servant.  The  court  said  on 
page  480,  89  Md.,  page  781,  48  Atl.,  46  L.  R. 
A.  181:  "It  has  been  held  over  and  over 
again  in  this  state  that,  if  a  suit  is  brought 
under  this  statute  for  the  negligence  of  the 
defendant,  the  burden  is  on  the  plaintiff  to 
prove  the  negligence,  yet,  if  the  plaintlfTs 
testimony  makes  out  a  prima  fade  case  of 
negligence,  and  does  not  disclose  want  of 
care  on  the  part  of  the  deceased,  the  burden 
la  on  the  defendant  to  establish  contributory 
negligence,  if  that  is  relied  on.  Freeh's  Case, 
89  Md.  574;  Hauer's  Case,  60  Md.  462; 
Steever's  Case,  70  Md.  75,  18  Atl.  1032;  and 
many  others  that  might  be  cited.  So,  al- 
though by  the  terms  of  the  statute  the  plain- 
tiff in  such  cases  can  only  recover  by  prov- 
ing that  the  death  of  the  person  was  caused 
by  the  negligpnce  or  default  of  the  defendant, 
the  defendant  has  the  burden  cast  on  him  to 
prove  that  the  proximate  cause  of  the  Injury 


was  the  negligence  of  the  deceased,  and  that 
too,  notwithstanding  the  plaintiff  is  required 
to  prove,  as  part  of  his  case,  that  the  negli- 
gence of  the  deceased  did  not  directly  con- 
tribute to  the  injury.  The  latter  may  be 
satisfied  by  the  presumption  of  due  care,  and 
the  known  and  ordinary  disposition  of  men 
to  guard  themselves  against  danger,  when 
the  plaintiff's  testimony  as  to  the  accident 
does  not  show  affirmatively  that  the  deceas- 
ed did  directly  contribute  to  the  injury."  In 
opposition  to  this  clear  and  logical  statement 
of  the  law  upon  this  point,  the  defendant's 
counsel,  In  his  brief,  says;  "It  is  the  duty 
of  the  plaintiff  to  show  how  the  accident  Iiap- 
pened,  as  proof  that  it  was  caused  by  the 
negligence  of  defendant.  In  doing  this,  he  i 
must  necessarily  negative  the  other  possible 
explanations.  The  theory  of  pure  accident, 
or  the  theory  of  piainttfTs  negligence,  orig- 
inal or  contributory,  are  open  as  possible 
causes.  He  must  show  negligence  of  defend- 
ant as  direct  cause,  and,  in  doing  bo.  must 
negative  negligence  of  the  plaintiff."  To  sus- 
tain this  argument  he  cites  this  passage  from 
Bait  Traction  Co.  ▼.  Helms,  81  Md.  525.  30 
Ati.  119,  36  L.  R.  A.  216:  "By  the  well-set- 
tled law  applicable  to  the  class  of  cases  to 
which  this  belongs,  it  is  not  enough  for  the 
plaintiff  to  prove  the  negligence  of  the  de- 
fendant, and  the  injury  which  followed,  but 
he  is  bound  also  to  establish  by  satisfactory 
proof,  before  he  can  recover,  that  he  was 
himself  free  from  negligence,  and  exercised 
ordinary  care  to  avoid  the  consequences  of 
defendant's  negligence."  However  that  lan- 
guage might  have  been  regarded  if  it  stood 
apart  from  any  qualifying  language,  and  if 
that  case  had  been  the  first  in  this  court 
dealing  with  this  rule,  It  Is  impossible  to  sup- 
pose that  the  learned  and  careful  Jndge  who 
delivered  that  opinion  intended  to  overrule, 
without  even  mentioning,  the  various  cases 
in  which  It  had  been  held  that  the  burden  of 
proof  in  this  regard  Is  on  the  defendant;  and 
It  is  perfectly  apparent  from  the  very  next 
sentence  In  that  opinion  that  the  defendant's 
counsel  In  this  case  has  misconceived  the 
meaning  of  the  language  cited,  for  the  court 
goes  on  to  say,  "The  right  to  recover  depends 
upon  two  distinct  propositions  of  fact:  First, 
the  negligence  of  defendant;  and,  secondly, 
the  exercise  of  due  and  ordinary  care  by  the 
plaintiff;  and  if  be  fail  to  prove  negligence  on 
the  part  of  the  defendant,  or  if  It  appears 
from  his  own  evidence  that  he  was  guilty  of 
negligence  directly  contributing  to  the  in- 
Jury,  he  cannot  recover."  In  the  face  of  all 
the  authorities  in  this  state,  we  cannot  per- 
celve  how  the  correctness  of  this  prayer  can 
be  seriously  questioned. 

The  defendant's  first  prayer  Is  an  attempt 
to  Impose  by  Ingenious  Indirection  upon  the 
plaintiff  the  burden  of  proving  absence  of 
contributory  negligence,  and  Is  wholly  ir- 
reconcilable with  plaintifF's  fourth  prayer. 
The  first  three  lines  of  defendant's  first  prayer 
assert  an  admitted  proposition— ttiat  the  neg- 
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Ilgence  of  defendant  causing  the  Injnry  mnst 
be  a  legitimate  dednction  or  Inference  from 
«stabll8bed  facts,  and  not  a  mere  speculation 
4»r  conjecture,  which  Is  never  the  equivalent 
of  proof.  But  the  prayer  then  proceeds  to 
assert  that  the  plaintiff  must  convince  the 
Jury  by  evidence  that  it  is  more  likely  that 
there  was,  than  that  there  was  not,  con- 
tributory negligence  on  plaintiff's  part;  thus 
practically  reversing  the  established  rule  as 
to  the  burden  of  proof  upon  this  point,  and 
permitting  contributory  negligence  to  be 
founded  upon  speculation  or  conjecture,  while 
denying  resort  to  this  means  for  establishing 
defendant's  negligence.  This  is  not  only  un- 
reasonable and  without  authority,  but  tn 
direct  disregard  of  Gels'  Case,  31  Md.  807,  100 
Am.  Dec.  69,  where  a  prayer  in  a  case  of  this 
character  was  disapproved  because  it  requir- 
ed "affirmative  proof,  as  a  condition  to  the 
ri^t  to  recover,  that  the  deceased  did  not  by 
bis  own  neglect  or  want  of  care  contribute  to 
the  accident"  These  objections  are  fatal  to 
this  prayer. 

The  defendant's  fifth  prayer,  which  was 
refused,  asked  that  the  Jury  be  Instructed 
that  the  fact  that  the  safety  gates  were  open, 
and  the  gateman  absent,  did  not  in  itself  Jus- 
tify the  plaintiff  in  going  upon  the  track,  but 
that  It  was  his  duty  to  stop,  look,  and  listen 
before  going  on  the  track.  As  it  is  a  conced- 
ed fact  that  the  plaintiff  did  not  stop,  though 
be  did  look  and  listen,  this  prayer,  if  granted, 
would,  in  effect,  have  taken  the  case  from 
the  Jury.  Thir  is  the  first  case  In  this  court 
in  which  it  has  been  sought  to  apply  the  rule 
of  stop,  look,  and  listen,  arbitrarily,  to  a  case 
where  safety  gates  required  by  law  to  be 
kept  closed  on  the  approach  of  a  train,  were 
open  as  the  traveler  approached  the  crossing, 
and  we  have  given  it  careful  consideration. 
It  may  be  conceded  unhesitatingly  that  the 
mere  fact  that  such  gates  are  open  cannot 
alone,  and  In  all  cases.  Justify  a  traveler  In 
going  upon  the  track  at  the  crossing,  and 
that  there  are  cases  in  which  it  may  be  the 
traveler's  duty  to  make  Independent  obser- 
vation by  stopping,  as  well  as  by  looking  and 
listening,  before  doing  so.  The  case  of  Pa. 
R.  R.  T.  Pfuelb,  60  N.  J.  Law,  278,  87  Atl. 
1100,  Is  such  a  case.  There  the  proof  was 
that,  though  the  gates  were  up  as  plaintiff 
approached,  an  east-bound  train  was  then 
passing,  and  he  waited  until  it  passed,  and 
then  went  upon  the  track,  and  was  struck  by 
a  train  coming  in  the  opposite  direction, 
which  he  could  not  have  failed  to  see  if  he 
had  looked;  and  the  court  properly  said,  "He 
knew  the  gateman  had  neglected  his  duty, 
and  that  he  could  not  rely  with  confidence 
upon  the  fact  that  the  gates  were  up."  So, 
also,  if  one  seeing  the  gates  up,  but  also  see- 
ing an  approaching  train  near  at  hand, 
should  attempt  to  cross  before  it  merely  be- 
cause the  gates  were  open,  or  because  be 
chose  to  risk  the  experiment,  the  open  gate 
could  not  relieve  him  of  the  consequences  of 
his   own  want  of  due  and  ordinary  care. 


None  of  the  cases  in  this  court  in  which  the 
faUure  to  stop,  look,  and  listen  before  cross- 
ing a  railroad  track  has  been  declared  negli- 
gence per  se,  from  Hogeland's  Case,  In  66 
Md.  149.  7  Ati.  105,  59  Am.  Rep.  159,  to  Ro- 
mlng's  Case  (October  term,  1902)  53  Atl.  672, 
have  involved  the  question  of  safety  gates, 
and  none  of  them  have  announced  any  princi- 
ple which  would  either  require,  or,  in  our 
opinion,  Justify,  the  application  of  the  rule 
invoked  to  such  a  case  as  the  present.  In 
Roming's  Case  the  Baltimore  &  Ohio  Rail- 
road voluntarily  maintained  a  gate  at  the 
crossing  in  question,  but  it  was  operated  only 
in  the  daytime,  and  did  not  enter  into  the 
consideration  of  that  case.  The  rule  has  been 
so  applied  in  Pennsylvania,  but  the  great 
weight  of  authority  in  England  and  America 
is  the  other  way.  In  Directors,  etc.,  of  North- 
eastern Ry.  Co.  ▼.  Wanless,  7  Eng.  &  Irish 
Appeals,  12,  Lord  Calms  held,  where  it  was 
the  duty  of  the  railway  to  keep  the  gates 
closed  when  any  train  is  approaching,  that 
the  fact  that  they  were  open  "aaaounted  to  a 
statement  and  notice  to  the  public  that  the 
line  at  that  time  was  safe  for  crossing,  and 
was  evidence  of  negligence  to  go  to  the  Ju- 
ry"; and  the  same  was  held  in  Stapley  v. 
London,  B.  A  S.  C.  Ry.  Co.,  L.  R.  1  Exch.  21, 
and  in  Lnnt  v.  London  &  N.  W.  Ry.  Co.,  L. 
R.  1  Q.  B.  277.  In  the  last  case.  Lord  Black- 
bum  observed:  "It  could  make  no  difference 
whether  the  gatekeeper  expresses  that  the 
road  is  safe,  by  opening  the  gate,  or  by  words 
or  gestures."  This  is  the  view  held  in  the 
following  cases  In  this  country:  Grand 
Trunk  Railroad  v.  Ives, '144  U.  S.  408, 12  Sup. 
Ct  679,  86  L.  Ed.  486;  Dolan  v.  Del.  &  Hud- 
son Canal  Co.,  71  N.  Y.  288;  Glusblng  v. 
Sharp,  96  N.  Y.  676;  Palmer  v.  N.  Y.  Cent. 
R.  R.,  112  N.  Y.  284,  19  N.  B.  678;  Chicago, 
Rock  Island  &  P.  R.  Co.  v.  Clongb,  134  III. 
S86,  25  N.  E.  664,  29  N.  E.  184;  Rohde  v.  Chi- 
cago &  Northwestem  R.  R.,  86  Wis.  812,  66 
N.  W.  872;  Evans  v.  Lake  Shore  &  Mich. 
Sou.  R.  R.,  88  Mich.  442,  50  N.  W.  886,  14  L. 
R.  A.  228;  Wilson  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
(R.  I.)  29  Atl.  258;  and  In  many  other  cases 
which  might  be  cited.  In  Glusblng  v.  Sharp, 
supra,  the  court  said,  "The  open  gate  was  a 
substantial  assurance  of  safety— Just  as  sig- 
nificant as  if  the  gateman  had  beckoned  or 
Invited  him  to  come  on— and  that  ah  ordinari- 
ly prudent  man  would  not  be  Infiuenced  by  it 
is  against  all  human  experience."  In  Dolan 
V.  DeL  &  Hudson  Canal  Co.,  supra,  it  was 
held  that  the  negligence  of  a  flagman  to  give 
warning  and  properly  to  discharge  his  duty, 
or  in  absenting  himself  from  bis  post,  even 
where  no  law  required  the  keeping  of  a  flag- 
man, is  Imputable  to  the  company,  and  that 
where  plaintiff's  evidence  tended  to  show 
that  he  looked  and  listened  for  the  usual  sig- 
nals and  evidences  of  danger,  and  neither 
saw  nor  heard  any,  and  where  obstructions 
by  cars  standing  on  the  tracks  prevented  bis 
seeing  and  hearing  the  approaching  train,  it 
could  not  be  held,  as  matter  of  law,  that  tt 
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was  the  plaintiff's  duty  to  bare  stopped  bis 
horses  and  gone  forward  to  see  if  a  train 
was  approaching.  Chief  Justice  Church  said: 
"The  vigilance  which  the  evidence  tended  to 
Bliow  that  the  plaintiff  exercised  is  all  that 
has  been  required  as  matter  of  law.  There 
may  be  cases  where  a  higher  degree  of  vigi- 
lance might  be  regarded  as  proper,  but  those 
are  exceptional  eases,  which  most  be  left  to 
the  Jury  on  the  facts."  In  Wilson  v.  N.  Y., 
K  H.  &  H.  a.  R.  (B.  L)  29  Atl.  258,  Chief 
Justice  Matteson  said:  "The  word  'invita- 
tion,' though  aom^lmea  used  in  the  opinions 
of  learned  courts,  evidently  was  designed  to 
mean  oalj  that  tbe  leaving  open  of  the  gatea 
amounted  to  an  implied  assurance  that  tbe 
track  might  be  safely  crossed.  Thas  under- 
stood, the  authorities  are  numerous  (the  only 
cases  to  the  contrary  that  have  come  to  our 
attention  being  cases  in  Pennsylvania)  that 
open  gates,  or  tite  absence  of  the  usual  Big- 
nals  of  an  approaching  train  or  engine,  are 
implied  assurances  that  no  train  or  engine  is 
approaching  the  crossing  with  intent  to  cross 
the  street,  upon  which  travelers  on  tbe  street 
have  a  right  to  rely,  and  that.  If  a  traveler 
on  tbe  street  be  injured  while  crossing  the 
railroad  In  such  drciunstances,  tbe  question 
whether  he  was  guilty  of  contributory  negli- 
gence is  for  tlie  jury."  In  Evans  v.  lAlce 
Sboce  R.  R.,  supra,  tbe  court  said:  "Tbe  pub- 
lic have  a  right  to  presume,  in  the  absence 
of  knowledge  to  tbe  contrary,  that  the  gate- 
men  are  properly  discharging  their  duty,  and 
are  not  negligent  in  acting  upon  the  presump- 
tion that  they  are  not  exposed  to  a  danger 
which  could  only  ailte  feom  a  disregard  of 
snch  duties."  In  Fabner  t.  N.  Y.  Cent.  R.  R., 
112  N.  Y.  241,  ig  N.  E.  678,  tbe  court  said: 
"When,  therefore,  be  moves  on  upon  the 
track  under  an  assurance  of  safety  from 
those  owning  It,  and  from  their  s^^ants, 
whose  special  duty  it  is  to  keep  their  attri- 
tion fixed  upon  it,  and  who  have  within  their 
power  the  means  of  avoiding  tbe  tnflicUon  of 
injury,  and  whose  business  it  is  to  use  them 
so  as  to  prevent  danger,  it  Is  for  the  jury  to 
say  whether  tbe  traveler  exercised  that  ordi- 
nary care  and  prudence  which,  nnder  tbe  dr- 
cumstances,  it  wonld  be  natural  to  expect" 
Even  in  Pennsylvania,  wbere,  as  we  have 
seen,  the  traveler  is  held  to  stricter  acoount 
than  in  any  other  state,  in  the  recent  case  of 
Roberts  v.  Del.  &  Hudson  Canal  Co.,  177  Pa. 
190,  35  Atl.  723,  the  following  instruction 
was  held  correct:  "Safety  gates,  which 
should  be  closed  in  case  of  danger,  if  stand- 
ing open,  are  an  Invitation  to  the  traveler  on 
tbe  highway  to  cross;  and,  while  this  fact 
does  not  relieve  him  from  the  duty  of  exer- 
cising care,  it  is  a  fact  for  tbe  consideration 
of  the  jury  in  determining  whether  he  exer- 
cised care  according  to  the  circumstances." 
We  have  thus,  perhaps  at  undue  length,  en- 
deavored to  extract  from  some  of  the  lead- 
ing cases  the  views  of  the  courts  upon  the 
point  under  consideration;  and  while  we 
bave  not  been  furnished  with,  and  have  not 


found,  any  Maryland  ease  fnToIving  the  ex- 
act questian,  the  principle  deduced  from  the 
cases  we  have  cited,  seems  to  be  plainly  rec- 
ognized in  Phil.,  Wilm.  &  Bait  R.  R.  v.  State, 
Use  of  Ounther,  66  Md.  510,  8  Atl.  272,  In 
which  Judge  Alvey  said:  "If  tbe  equitable 
plaintiff  was  really  misled  by  any  such  mis- 
conduct of  tbe  flagman  as  was  calculated  to 
mislead  a  rational  person,  in  the  exercise  of 
reasonable  care,  under  all  the  drcnmstances 
of  the  case,  and,  by  reason  of  tbe  fact  that 
he  was  so  misled,  the  accident  occurred,  thai 
the  right  of  action  would  exist  and  ttie  plain- 
tiff wonld  be  entitled  to  recover."  For  tbe 
reasons  that  we  have  stated,  we  think  this 
prayer  was  properly  rejected. 

Tbe  defendant's  sixth  and  seventh  prayers 
both  ignore  all  question  of  the  assurance  of 
safety  implied  in  the  open  gates,  which  was 
a  fact  necessary  to  be  considered  by  the  jury; 
but,  apart  from  this  objection,  they  are  de- 
fective in  declaring  that  if  the  plaintiff  wait 
on  the  track  without  knowing  whether  a 
train  was  coming  or  not,  and  the  accident 
happened  for  that  reason,  then  tbe  plaintiff 
could  not  recover.  He  knew  the  gates  were 
required  to  l>e  closed  when  a  train  or  engine 
was  approaching,  and.  If  he  knew  a  train  or 
en^ne  was  approaching,  he  knew  tbe  open 
gates  were  not  then  an  assurance  of  safety; 
and,  under  such  circumstances,  if  be  were  in- 
jured, ills,  own  negligence  would  defeat  bis 
recovery.  On  the  other  hand,  if  be  in  fact 
actually  knew  a  train  or  engine  was  not  ap- 
proaching, there  would  be  no  source  of  dan- 
ger, and  no  occasion  for  vigilance  or  caution. 
These  prayers  substitute,  as  the  test  of  re- 
covery, actual  knowledge  that  no  train  or  en- 
gine was  approaching,  tot  the  due  care  and 
caution  required  by  the  law  in  endeavortng 
to  ascertain  this  fact  The  right  of  reooveiy 
does  not  depend  upon  the  accuracy  of  the 
plalntiirs  information  as  to  tbe  approach  of 
the  train,  but  upon  the  measure  of  care  and 
caution  exercised  to  obtain  accurate  informa- 
tion nnder  all  the  drcumstanoes  ot  tbe  case. 

We  think  the  whole  law  of  tbe  case  was 
fully  covered  by  the  granted  prayers,  and  tiie 
judgment  will  be  affirmed. 

Judgment  affirmed,  wltb  costB  above  and 
below. 


WEST  ARLINGTON  IMP.  CO.  ▼.  MOUNT 

HOPE  RETREAT  et  al. 

(Court  of  Appeals  of  Maryland.    April  2, 

1903.) 

WATER    CODRSB»-DBTENTION— POLLOnOK— 
INJUNCrriON—DBFBNSBS— LACHES. 

1.  A  riparian  proprietor  owning  lands  on  a 
Qoonavigable  stream  is  entitied  to  obstruct  the 
flow  ot  the  water  for  the  pnrpoae  of  forming 
a  lake  or  pond,  in  order  that  the  waters  of  the 
i^tream  may  be  more  advantageously  osed  for 
domestic  purposes,  in  the  absence  of  any  show- 
ing of  objections  from  lower  riparian  proprie- 
toi-s. 

2.  In  a  suit  to  restrain  the  pollution  of  a 
water  coarse  by  an  upper  riparian  owner,  equity 
would  not  deny  complainant  relief  on  tbe  ground 
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that  complainant  also  pollntcd  water  taken 
from  the  atream,  and  eTentually  turned  it  on 
the  land  of  otheri  in  a  polluted  condition,  or 
that  certain  foul  matter  from  complainant's 
land  was  permitted  to  flow  into  the  stream  and 
coutriboted  to  the  pollution,  where  complainant 
had  no  knowledge  of  such  pollution  prior  to 
suit  brought,  and  indicated  an  intention  to  im- 
mediately remedy  the  condition. 

3.  Where  an  improrement  company  construct- 
ed a  Mwer  system  and  dlscbargeid  sewage  from 
residences  into  a  uounavigable  stream  from 
which  complainant,  a  lower  riparian  proprietor, 
drew  water  for  the  use  of  its  hospital,  etc., 
and  the  pollution  of  such  stream  rendered  the 
water  unfit  for  domestic  use,  complainant  was 
entitled  to  an  injunction  to  restram  the  same. 

4.  In  a  suit  to  restraiu  an  upper  riparian  own- 
er from  polluting  a  nonnarigable  stream,  it 
was  no  defense  that  others  than  defendant  con- 
tributed to  the  nuisance  complained  of. 

5.  Where  complainants,  lower  riparian  pro- 
prietors on  a  nonnaTigable  stream,  did  nothing 
to  indnr-e  defendants  to  construct  a  sewage 
system  which  discharged  into  the  stream,  the 
fact  that  they  did  not  sue  to  enjoin  the  pc^u- 
tion  of  the  stream  until  sometime  thereafter, 
when  they  became  convinced  that  the  same 
rendered  the  water  unfit  for  use,  did  not  bar 
their  right  to  relief  on  the  ground  of  laches. 

Appeal  from  Circuit  Conrt,  Baltimore  Coun- 
ty, In  Equity;  David  Fowlw  end  N.  Charles 
Burke,  Jndgee. 

Suit  by  tb«  Ifonnt  Hope  Retreat  and  others 
against  the  West  Arlington  Improvement 
Company  to  restrain  the  pollution  ot  a  water 
coarse.  From  a  decree  In  favor  of  complain- 
ants, defendant  appeals.    AfBtmed. 

Argued  before  BRISCOE,  BOTD,  PBARCB, 
BCHMUCKER,  and  JONES,  JJ. 

Edgar  Allan  Poe  and  Frank  I.  Duncan,  for 
appellant    David  G.  Mcintosh,  for  appellees. 

BOYD,  J.  A  bill  In  equity  waB  filed  by  the 
appellees  against  the  appellants  asking  for  an 
Injunction  to  restrain  them  "from  polluting 
and  contaminating  the  water  flowing  into  the 
lake  of  your  orators,  and  especially  forbid- 
ding the  use  by  the  West  Arlington  Improve- 
ment Company  of  the  pipes  laid  by  them  for 
the  dlacbarge  of  sewage  matter  from  adjoin- 
ing houses,  or  any  houses,  into  the  sources  of 
the  stream  flowing  into  complainants'  lake, 
and  from  laying  further  pipes  for  the  dis- 
charge of  sewage  in  the  same  manner,  and 
from  doing  anything  the  direct  result  of 
which  will  be  tbe  necessary  contamination 
of  tbe  water  so  flowing  Into  complainants* 
lake,"  etc.  The  bill  also  prays  that  the  In- 
dividual defendants  be  restrained  from  dis- 
charging sewage  and  water-closet  contents, 
or  other  foul  and  offensive  matter,  from  their 
respective  bouses  Into  the  stream  supplying 
complainants'  lake,  or  Into  tbe  sources  of 
said  stream,  or  In  such  manner  that  tbey  are 
directly  emptied  Into  It  A  preliminary  In- 
junction was  granted,  and,  after  hearing,  a 
decree  was  passed  making  the  Injunction  per- 
petual. From  that  decree  this  appeal  was 
taken. 

It  Is  alleged  In  the  bill,  and  admitted  by  the 
answer,  that  the  Sisters  of  Charity  of  St  Jo- 
seph, a  religious  association  formed  for  the 
purpose  of  carrying  on  works  of  piety,  chari- 


ty, and  usefulness,  and  eepedaDy  for  tbe  care 
of  the  sick,  the  succor  of  the  aged,  Inflm, 
and  necessitous  persons,  were  incorporated 
by  chapter  95,  p.  67,  of  the  Acts  of  the  Gen- 
eral Assembly  of  Maryland  tor  the  year  1816. 
They  acquired  tracts  of  land  by  three  deeds, 
dated  In  1656,  1808,  and  1878,  respectively, 
and  by  the  act  of  1870,  p.  78,  c.  65,  certain 
Bisters  of  charity  were  Incorporated  under  the 
name  and  style  of  "Mount  Hope  Retreat"  In 
Baltimore  county,  and  thereupon  the  posses- 
sion of  all  the  lands  referred  to,  and  tlie  man- 
agement, supervision,  and  control  of  the 
same,  together  with  the  hospital  building  and 
appurtenances  thereunto  belonging,  were 
turned  over  to  tbe  Sisters  of  Charity  so  Incor- 
porated, and  the  care  of  the  sick  and  afiBUcted 
being  treated  therein  confided  to  them.  It  ia 
alleged  that  there  was,  when  tbe  complain- 
ants first  became  possessed  of  the  premises, 
"a  stream  of  water  of  good  and  wholesome 
character  running  through  said  grounds  west- 
erly of  the  hospital  buildings,  and  some  dis- 
tance therefrom,  tbe  sources  of  which  are 
chiefly  beyond  tbe  limits  of  complainants' 
grounds,  and  which  flows  through  land  now 
owned  by  the  West  Arlington  Improvement 
Company."  It  is  contended  on  the  part  of 
the  appellants  that  tbere  was  not  a  living 
stream  of  water  running  through  tbe  lands 
of  tbe  Improvement  company  when  It  pur- 
chased them  and  laid  them  out  into  streets, 
avenues,  lots,  etc.,  but  the  evidence  abun- 
dantly shows  that  there  was  such  stream, 
and  Mr.  Rosslter,  the  farmer  of  the  appellees, 
testified  "it  is  sufficient  to  supply  the  de- 
mands of  tbe  institution  for  all  purposes  at 
all  times  in  the  year."  It  is  not  necessary  to 
refer  to  other  testimony  on  that  subject,  as 
we  are  convinced  that  it  is  a  well-established 
fact  In  the  case.  In  1881  and  1882  the  appel- 
lees constructed  a  lake  In  and  along  the  bed 
of  the  stream,  so  as  to  accumulate  water,  and 
by  means  of  a  steam  pump  and  pipes  convey- 
ed It  to  tbe  hospital  buildings.  About  1885  a 
larger  pump  was  placed  there,  and  the  cis- 
terns Into  which  the  water  is  pumped  have  a 
considerable  capacity.  Mr.  Rosslter  said 
"when  the  lake  was  first  constructed,  to  all 
appearances  and  to  our  knowledge,  the 
stream  was  pure;  that  Is,  as  pure  as  any  or- 
dinary stream  would  be  in  the  country";  and 
that  "its  condition  has  been  for  the  last  two 
years  or  more  filthy;  there  la  a  visible  sew- 
age, that  is  (dls)charged  from  the  West  Ar- 
lington property  into  this  stream."  That  tes- 
timony is  In  substance  sustained  by  other 
witnesses.  The  West  Arlington  Company  has 
laid  in  some  of  tbe  streets  terra-cotta  pipes 
from  8  to  24  inches  in  diameter,  and  there  is 
a  system  of  sewers  and  open  drains  which 
conduct  the  sewage  and  other  things  coming 
from  the  bouses  with  which  they  are  con- 
nected into  tUs  stream,  and  much  of  them 
eventually  gets  into  the  lake.  The  secretary 
of  the  Arlington  Company  says  the  sewers 
"were  constructed  to  carry  oft  the  water  and 
closet  stufT."    The  water  taken  from  the  lake 
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Is  contaminated  by  sewage,  altbongb  the  ap- 
pellants deny  that  they  are  responsible  for 
its  condition,  as  we  will  see  in  the  discussion 
of  the  defenses  made  by  them.  There  are 
between  six  and  seven  hundred  Inmates  of 
the  hospital— many  of  them  insane— besides 
about  one  hundred  employes  of  different 
kinds.  The  appellants  deny  that  the  appel- 
lees are  entitled  to  the  aid  of  a  court  of  equi- 
ty, and  assign  a  number  of  reasons  for  their 
position. 

1.  It  is  contended  that  the  appellees  hare 
not  come  into  court  with  clean  hands.  In 
the  first  place,  it  is  said  that  they  had  no 
right  to  maice  a  lake  on  the  stream  and  divert 
the  water.  It  is  not  denied  that  th^  have 
the  rights  of  a  riparian  owner.  As  such,  they 
unquestionably  have  the  right  to  make  sncta 
use  of  the  water  as  belongs  to  one  who  owns 
the  land  through  which  such  a  stream  runs. 
The  general  rule  is  that  each  of  the  riparian 
proprietors  is  entitled  to  a  reasonable  use  of 
the  water  for  domestic,  agricultural,  and 
manufacturing  purposes,  and  what  is  reason- 
able with  respect  to  the  rights  of  others  must 
depend  upon  circumstances,  such  as  the  char- 
acter and  size  of  the  stream,  and  the  uses  to 
which  it  can  be  applied.  One  of  the  common 
uses  of  a  stream  which  is  not  navigable  is 
to  detain  and  obstruct  its  flow  with  dams  in 
order  to  utilize  the  water  power,  and  hence 
it  cannot  be  said  that  building  a  lake  In  a 
stream  is  necessarily  interfering  with  the 
rights  of  others.  Each  case  must  largely  de- 
pend upon  its  own  peculiar  facts,  so  far  as 
the  quantity  that  can  be  taken  is  concerned, 
and  here  there  is  not  only  a  total  absence  of 
evidence  to  show  that  any  one  is  injured  by 
the  use  the  appellees  make  of  this  water,  but, 
although  this  plan  has  been  in  operation  ^or 
about  20  years,  there  is  not  a  suggestion  of 
complaint  from  any  one.  For  aught  that  ap- 
pears, the  appellees  may  have  acquired  from 
the  lower  riparian  proprietors  all  rights  they 
had,  or  the  latter  may  be  perfectly  satisfied 
with  such  diversion  of  water  as  there  is.  So, 
without  deeming  it  necessary  to  determine  to 
what  extent  an  institution  of  this  kind  can 
use  water  out  of  a  stream  running  through 
its  lands  for  the  purposes  for  which  this  is 
used,  there  Is  nothing  in  the  record  from 
which  we  could  say  that  it  is  being  used  in 
such  way  as  to  make  it  so  inequitable  on  the 
part  of  the  appellees  as  to  deny  them  any  re- 
lief against  an  upper  riparian  owner  that 
they  would  otherwise  be  entitled  to. 

2.  Then  it  Is  said  that  the  appellees  pol- 
lute the  water  thus  taken  to  their  hospital, 
and  then  eventually  turn  It  upon  others  in 
that  polluted  condition.  What  we  have  Just 
said  applies  with  equal  force  to  this  con- 
tention. The  sewage  from  the  hospital  is 
emptied  Into  another  stream,  which  eventual- 
ly reaches  Qwynn's  Falls.  There  is  nothing 
to  show  the  character  of  that  stream  after 
it  leaves  the  Mount  Hope  property,  how  it  is 
used,  if  at  all,  by  others,  or  whether  the  pol- 
lution from  Mount  Hope  does  in  fact  injure 


it  or  any  person,  or  whether  flie  rights  of 
any  riparian  owners  that  ever  did  exist  liave 
been  acquired  by  the  appellees.  In  both  of 
those  contentions  it  would  unquestionably  be 
incumbent  upon  the  appellants  to  establish 
what  the  facts  really  were  before  they  could 
ask  a  court  of  equity  to  deny  the  appellees 
the  relief  here  sought  on  the  ground  that  tbi>y 
were  acting  in  an  inequitable  way  towards 
others.  There  certainly  would  have  to  be 
more  than  there  is  in  this  record  shown  by 
them  to  Justify  us  in  determlniug  tbe  con- 
duct of  the  appellees  to  be  so  inequitable  as 
to  deprive  them  of  tbe  aid  of  a  court  of 
equity.  It  might  as  well  be  said  that  A. 
could  not  enjoin  B.  for  destroying  Ills  prop- 
erty. If  other  proper  grounds  were  shown, 
because  A.  was  proliably  or  possibly  destroy- 
ing tliat  of  C.  We  are  not  aware  of  any 
authority  that  would  go  to  that  extent. 

8.  Another  ground  relied  on  for  this  de- 
fense is  tliat  the  evidence  shows  tliat  what  is 
spoken  of  as  "Hogpen  Bun,"  which  empties 
into  this  stream  above  the  lake.  Is  polluted 
by  the  bogs  of  the  appellees.  If  tbe  pollu- 
tion was  of  the  same  character  as  that  com- 
plained of,  there  might  be  some  reason  for 
questioning  the  right  of  the  appellees  to  tbe 
relief  sought  If,  for  example,  the  sewage 
from  the  hospital  was  emptied  into  this 
stream  above  the  lake,  it  would  be  asking 
a  great  deal  of  a  court  of  equity  to  enjoin 
the  appellants  when  the  appellees  were  do- 
ing tbe  same  thing  they  were  complaining  of. 
In  short,  they  would  then  be  contributing  to 
the  very  wrong  they  seek  to  hold  the  appel- 
lants responsible  for.  They  are  not,  how- 
ever, complaining  of  pollution  by  tbe  appel- 
lants from  hogpens,  but  from  what  is  far 
worse.  The  testimony  is  very  conflicting  as 
to  the  pollution  from  this  run.  The  expert 
on  the  part  of  the  appellants  condemned  it  as 
very  dangerous,  while  the  one  offered  by  tbe 
appellees  said:  "This  Is  fairly  good  water; 
this  is  potable  water,  but  would  not  advise 
to  use  it  domestically  without  boiling  It;  It 
measures  very  nearly  to  the  city  water;  in 
no  cases  It  approaches  tbe  limits  which  would 
compel  me  to  call  It  bad  water."  Bat  con- 
ceding that  there  was  some  pollution  from 
that  stream,  it  is,  as  we  have  said,  not  only 
not  of  the  character  that  was  being  com- 
plained of— emptying  the  excrement  and  tirine 
of  human  beings  from  which  such  diseases 
as  typhoid  fever  may  be  contracted— but  Dr. 
Hill,  the  physician  in  charge  of  the  hospital, 
said:  "The  'Hogpen  Run,'  as  termed,  there, 
is  such  a  small  tributary  to  the  lake  we  did 
not  consider  It  of  any  Importance;  we  new 
suspected  any  contamination  from  that  source. 
If  we  had  suspected  anything,  we  would  have 
had  the  hogpen  removed  long  ago.  As  analysis 
shows  some  effect;  we  will  see  that  there  shall 
no  longer  be  any  trouble;  we  will  have  it  at- 
tended to."  The  evidence  differs  as  to  the 
distance  the  hogpen  is  from  the  stream— one 
witness  said  about  60  feet,  another  abont  20 
feet— but  a  stone  wall  was  built  there  by 
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the  appellees  for  the  purpose  of  protecting 
the  stream,  and  It  Is  perfectly  apparent  that 
tbey  were  not  aware  of  any  contamination 
from  that  source,  and  now,  when  tbeir  at- 
tention Is  called  to  It,  they  propose  to  re- 
move It.  If  the  condition  of  the  water  com- 
plained of  could  be  attributed  to  this  or  any 
other  act  of  the  appellees,  there  would  be 
some  foundation  for  the  defense  based  on 
that,  but  no  one  can  read  this  record  and 
suppose  for  a  moment  that  the  hogpen  was 
In  any  wise  responsible  for  the  horrible  con- 
dition of  the  water  described  by  the  wit- 
nesses, as  at  most  It  only  furnished  another 
source  of  pollution,  altogether  different  from 
that  complained  of,  both  in  kind  and  de- 
gree. As  the  appellees  were  Ignorant  of  any 
pollution  or  danger  from  that  source,  and  as 
Its  removal  will  not  in  any  degree  relieve 
tbem  of  the  conditions  for  which  they  seek 
to  hold  the  appellants  responsible.  It  would  be 
carrying  the  maxim  of  coming  Into  a  court 
of  equity  with  clean  hands  further  than  Is 
either  necessary  or  proper  If  they  were  de- 
nied relief  on  account  of  the  hogpen.  All 
streams  are  liable  to  be  more  or  less  polluted. 
As  we  said  In  Helfrlcb  v.  CatonsvlUe  Water 
Co.,  74  Md.  276,  22  Ati.  73,  13  L.  R.  A.  117, 
28  Am.  St.  Rep.  245:  "The  washings  from 
cultivated  fields  might,  and  probably  would, 
carry  soil  and  manure  Into  streams  of  water, 
and  make  them  muddy  and  Impure.  And  so 
the  haM'.s  o^  cattle,  accordlnc  to  theli-  nat- 
ural instincts  would  lead  them  to  stand  In 
the  water  an^  befoul  the  stream.  But  nev- 
erthelesE  the  owner  of  the  land  must  not  lose 
the  beneficial  usn  of  it.  The  Inconveniences 
which  arise  fron  the  pollution  of  the  water 
by  these  causes  must  be  borne  by  those  who 
■offer  from  them ''  Would  a  farmer  who 
was  thus  permitting  the  pollution  of  a  stream 
be  denied  relief  agains'  those  who  were 
emptying  sewage  and  other  such  foul  matter 
into  a  stream,  merely  because  he  was  re- 
sponsible for  such  pollution,  although  of  al- 
together a  different  character  from  that  com- 
plained of?  We  do  not  think  that  under  the 
circumstances  of  this  case  the  plaintiffs  are 
precluded  from  obtaining  relief  on  account 
of  such  pollution  as  has  been  shown  to  ex- 
ist, either  on  Hogpen  run  or  the  other  small 
tributary  which  has  Its  source  on  their  land. 
4.  Without  deeming  It  necessary  to  state 
the  evidence  In  detail,  we  are  satisfied  that 
It  establishes  the  fact  that  the  appellants 
were  materially  contributing  to  the  pollution 
of  the  stream  in  a  manner  calculated  to  do 
serious  Injury  to  the  inmates  of  this  Instl- 
tntlon  and  to  materially  injure  the  appel- 
lees. Oases  of  this  character  sometimes  pre- 
sent conditions  that  cause  courts  to  seek 
some  solution  that  will  enable  tbem  to  grant 
relief  to  the  complainants,  and  at  the  same 
time  not  require  the  other  parties  to  sacrifice 
all  they  have  Invested  In  the  properties  own- 
ed or  controlled  by  them.  As  this  country 
has  become  more  thickly  settled,  as  manu- 


factories have  been  established,  and  water 
has  been  Introduced  Into  residences  and  oth- 
er buildings  for  purposes  that  were  unknown 
years  ago,  the  problem  of  protecting  running 
streams,  and  at  the  same  time  permitting  In- 
dustries to  be  carried  on,  and  of  having  prop- 
er drainage,  has  become  a  serious  one.  This 
improvement  company  has  expended  large 
sums  of  money  for  the  development  and 
drainage  of  Its  property,  and  It  Is  to  be  re- 
gretted If  the  location  be  such  that  no  meth- 
od of  drainage  can  be  reasonably  adopted 
which  will  not  affect  the  rights  of  others; 
but  if  we  are  to  be  governed  by  legal  princi- 
ples that  are  thoroughly  and  clearly  estab- 
lished. In  this  state  as  well  as  elsewhere, 
there  can  be  no  doubt  that  the  facts  proven 
admit  of  but  one  conclusion,  to  be  reached. 
The  case  of  Woodyear  v.  Schaefer,  67  Md. 
1,  40  Am.  Rep.  419,  answers  most.  If  not  all, 
of  the  contentions  of  the  appellants.  The 
right  of  the  owner  of  a  flourmill  to  enjoin  the 
owner  of  a  slaughterhouse  from  emptying  In- 
to a  stream  blood,  offal,  and  other  matter 
from  slaughtered  animals  was  there  fully 
sustained.  In  the  case  of  Baltimore  v.  War- 
ren Manufacturing  Co.,  69  Md.  96,  this  court, 
through  Judge  Alvey,  after  saying  that  the 
statement  that  each  riparian  owner  had  the 
right  to  hav«  the  water  of  a  natural  stream 
flow  through  his  land  In  Its  natural  purity 
must  be  understood  In  a  comparative  sense, 
added:  "But  any  use  that  materially  fouls 
and  adulterates  the  water,  or  the  deposit  or 
discharge  therein  of  any  filthy  or  noxious 
substance  that  so  far  affects  the  water  as  to 
impair  Its  value  for  the  ordinary  purposes  of 
life,  will  be  deemed  a  violation  of  the  rights 
of  the  lov/er  riparian  proprietor, '  and  for 
which  he  will  be  entitled  to  redress.  Any- 
thing that  renders  the  water  less  wholesome 
than  when  in  Its  ordinary  natural  state,  or 
which  renders  It  offensive  to  taste  or  smell, 
or  that  is  naturally  calculated  to  excite  dis- 
gust in  those  using  the  water  for  the  ordinary 
purposes  of  life,  will  constitute  a  nuisance, 
and  for  the  restraint  of  which  a  court  of  eq- 
uity will  interpose."  When  then  It  is  shown 
that  the  appellants  not  only  empty  Into  this 
stream  substances  which  are  offensive  to 
taste  and  smell,  but  such  as  are  liable  to  pro- 
duce disease,  can  a  court  of  equity  hesitate 
to  grant  relief  merely  because  the  offenders 
may  be  subjected  to  loss  or  inconvenience? 
If  courts  are  to  enforce  rights  and  redress 
wrongs  impartially,  there  can  be  but  one  an- 
swer to  that  question.  Although  it  may  not 
be  necessary  to  cite  other  authorities,  the 
case  of  Barrett  v.  Cemetery  Association,  159 
111.  386,  42  N.  E.  891,  SI  L.  a  A.  109,  50  Am. 
St.  Rep.  168,  is  very  much  In  point,  and  the 
notes  to  It,  as  reported  In  3  Am.  &  Eng.  Dec. 
In  Equity,  647,  etc.,  refer  to  many  authori- 
ties. 

5.  The  tact  that  other  parties  have  been 
contributing  to  the  nuisance  complained  of  la 
no  excuse.     As  was  said  In  Woodyear  t. 
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Scbaeter:  'V  la  no  answer  to  a  complaint  of 
nuisance  tbat  a  great  manjr  otfaen  are  com- 
mitting similar  acts  of  nuisance  upon  the 
stream.  Bach  and  every  one  is  liable  to  a 
separate  action,  and  to  be  restrained."  In  that 
case  tbe  defendant  apparently  contributed 
In  a  very  small  degree  to  tbe  nuisance,  while 
in  this  there  can  be  no  doubt  the  appellants 
are  largely  responsible  for  the  present  condi- 
tion of  the  water,  although  others  hare  con- 
tributed to  fhe  same  character  of  pollution. 
In  Barrett  t.  Cemetery  Association,  supra,  It 
was  attempted  to  show  that  the  waters  were 
already  polluted,  but  the  court  said,  "We 
linow  of  no  rule  of  law  that  sanctions  one 
wrong  because  another  has  preceded  it** 
And,  again,  it  was  there  said,  "The  mere 
fact  that  In  the  case  at  bar  the  waters  of 
this  stream  may  have,  to  some  extent,  been 
rendered  unwholesome  when  flooded  by  the 
washings  from  manured  lands,  or  by  the  con- 
nections of  other  drains.  Is  no  excuse  for  the 
threatened  poUntlon  by  tbe  cemetery  com- 
panies." 

6.  Nor  can  tbe  appellants  snccessfully  rely 
upcm  tiie  alleged  laches  of  tbe  appellees. 
There  Is  some  evidence  tending  to  show  that 
the  officers  of  the  Improvement  company 
were  warned  against  emptying  these  drains 
Into  this  stream,  but,  wtiethcr  that  be  so  or 
not.  It  is  not  pretended  that  the  appellees 
ever  did  anytUng  to  induce  the  appellants 
to  proceed  with  their  improvements.  The  ot- 
fleers  of  the  company  probably  knew,  and 
certainly  by  a  little  Investigation  conld  have 
ascertained,  that  the  appellees  were  using 
this  stream  for  tbe  purposes  tbey  new  use  It 
when  tbe  oompany  eommoiced  Its  fanprove- 
mentB.  They  are  presumed  to  have  known 
what  rights  in  tbe  stream  tbe  law  gives  ripa- 
rian owners,  and  why  should  the  appellees  be 
denied  reUef  merely  because  they  were  not 
hasty  In  seeking  a  remedy  from  tbe  courts? 
In  Woodyear  v.  Sctaaefer,  the  pollution  of  the 
stream  had  been  going  on  tar  some  years- 
gave  "trouble  ■«£  material  Importance"  abo>nt 
eight  yean  before  it  was  sought  to  be  en- 
joined, after  which  time  It  gradually  grew 
worse.  As  the  court  there  said,  "It  was  nat- 
ural for  the  complainant  to  bear  evil  as  long 
as  It  was  slight,  rather  than  engage  In  a  tedl- 
on*  and  expensive  litigation;"  and  in  this 
case  it  was  not  until  the  appellees  became 
convinced  that  typhoid  fever  bad  been  con- 
tracted by  some  «f  the  Inmates  of  the  insti- 
tutlon  from  the  condition  of  the  water  that 
they  sought  tbe  aid  of  the  law.  They  should 
not  be  denied  relief  because  tbey  delayed 
as  long  as  they  believed  it  to  be  safe  to  those 
in  their  care  before  resorting  to  extreme 
measures. 

S»,  although  K  Is  to  be  hoped  that  some 
means  can  be  adopted  by  tbe  parties  which 
win  not  only  protect  the  appellees,  but  will 
avoid  material  in.1nr7  and  great  inconven- 
ience to  the  appellants,  there  is  nothing  left 
for  us,  under  the  law  and  tlie  facts  proven  In 
this  case,  but  to  affirm  tbe  decree  below. 


whatever  tbe  consequences  to  tbe  appdiaiiti 
may  be. 

Decree  affbrmed;    appellants  to   pay   tbe 
costs. 


EDOER  V.  BURKE  et  al. 

(Court  of  Appeals  of  Maryland.    March  31. 

1803.) 

FALSE    lUPRISONUBNT-^JUSTIFICATION— PLBA 

—QUESTION  OP  LAW— BURDEN  OF  PROOF 

—ARREST— UNNBCBSSABT  FORCB. 

1.  A  pica  of  justification  by  a  depo^  sberiS 
to  an  action  for  false  arrest  and  imprisonment 
is  not  demurrable  for  not  BTerrinK  that  plain- 
tiff's arrest  for  a  felony  was  made  under  an- 
tbority  of  a  warrant,  as  an  officer  who  has 
reasonable  grounds  to  believe  that  a  felony 
has  been  committed  is  not  required  to  have  a 
warrant  to  arrest  the  one  suspected. 

2.  In  an  action  for  false  arreBt  and  impris- 
onment, one  of  the  defendants  pleaded  that  at 
the  time  of  the  arrest  be  was  a  deputy  sheriff, 
and  had  been  informed  and  had  reasonable 
cause  to  believe  that  plaintiff  had  committed 
an  assault  on  a  named  female,  and  consequent- 
ly arrested  him  and  brought  him  before  a  mag- 
istrate. Held  not  to  sufiSciently  set  out  the 
facts  relied  on  as  a  justification. 

8.  Evidence  of  justification  would  not  be 
admissible  nuder  the  general  issue. 

4.  It  is  for  tbe  court  to  deliermine  whether 
the  facts  justified  an  officer  in  malcing  an  ar- 
rest for  a  felony  without  a  warrant. 

5.  Defendant,  a  deputy  sheriff,  in  an  action 
for  false  arrest  and  imprisonment,  proved  as  a 
justification  for  arreBung  plaintiff  without  a 
warrant  tbat  bis  belief  that  a  felony  had  l>eaa 
committed  was  founded  on  positive  information 
direct  from  the  victim,  and  that  his  snspicioa 
that  plaintiff  was  the  guilty  party  was  founded 
on  facts  stated  by  the  victim.  Bdd,  that  the 
court  properly  rejected  a  prayer  that  would 
have  enabled  the  jury  to  find  that  the  arrest 
was  founded  on  a  SDiq)ieion  eagendered  in  de- 
fendant's mind  by  suspicion  in  the  victim's 
mind. 

6.  A  depnty  sheriff  pleading  jnsttfication  for 
sn  arrest  without  a  warrant  in  an  action  for 
false  arrest  and  imprisonnteat  hse  the  burden 
of  proving  the  defense. 

7.  To  justify  handcuffing  a  prisoner  arrested 
for  felony,  it  is  not  n'>cessary  that  he  should 
be  a  notorioosiy  bad  character,  nor  tbat  he 
should  be  unruly  and  attenvt  to  escapcL. 

8.  Where  plaintiff's  prayers  in  an  action  for 
false  arrest  made  no  discrimination  between  the 
liability  of  the  defendants — one  being  an  officer, 
and  the  other  a  private  person  assistbsg  him— 
the  trial  court  was  justified  in  rejecting  them. 

9.  Though  a  plea  by  a  deputy  sherifE.  in  an 
action  against  him  and  another  lor  false  arrest 
and  imprisonment,  that  he  had  been  informed 
and  had  reasonable  cause  to  believe  tbat  plain- 
tiff had  committed  a  felony,  was  insofficiest 
to  admit  evidence  of  justilicatiou  for  an  arrest 
without  a  warrant,  and  a  demurrer  to  bis  plea 
should  have  been  sustained,  yet,  plaintiff  having 
pleaded  over  on  the  overruling  of  the  demurrer, 
and  defendant  having  made  full  proof  of  tbe 
justificBtion  pleaded,  and  there  being  no  show- 
ing of  surprise  or  injury  to  plaintiff,  tbe  ovw 
ruling  of  ue  densnrrer  was  not  ground  for  re- 
versal. 

Appeal  from  Circuit  Court.  Harford  Oous- 
ty;  James  D.  Wattens,  Judge. 

Action  by  George  W.  £dger  against  Eugene 
Burke  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

%  4.  See  False  Imprlaonment,  ToL  23,  Cent  DiC- 
i  lis 
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Argued  before  MefiHEERSY,  C.  J.,  and 
FOWLER,  BBISCOB,  BOYD,  PKABCB. 
SC£[MUOK£R,  and  JONES,  ii. 

Harrison  3.  Barrett,  Allan  C.  Glrdwood, 
and  Robert  H.  Williams,  for  appellant  Frank 
I.  Dnncan,  John  Grason.  and  Geo.  L,  Tan 
Bibber,  for  appellees. 

PEARCB,  J.  Thla  Is  an  action  brongtt  on 
lias  22,  1801,  by  George  W.  Edger  against 
Eugene  Burke  and  Edward  Stewart  for  false 
arrest  and  Imprisonment.  Burke  was  at  tbat 
time,  and  still  is,  deputy  sheriff  of  Baltimore 
county,  wbere  tbe  crime  waa  oommitted;  and 
Stewart  waa  a' citizen  summoned  by  Burke  to 
aid  in  tbe  arrest,  wbicb  was  made  wlttiont  a 
warrant  The  facts,  as  disclosed  by  tbe  rec- 
ord, staow  that  Burke  was  an  experienced 
otUeer,  having  filled  the  position  for  11  con- 
secutlTe  years;  tbat  on  the  evening  of  Janu- 
ary 8,  1901,  he  and  his  wife  returned  from 
Baltimore  to  their  home,  which  had  been  left 
in  charge  of  a  colored  woman  about  60  yean 
of  age,  who  had  lived  in  his  family  for  4 
years,  aad  in  bis  wife's  family  for  maay 
years,  and  who  was  thoroughly  truthful  and 
trustwcarthy,  though  not  very  bright;  that  on 
their  return  he  left  his  wife  at  tlie  door  of 
the  house,  a*nd  drove  to  the  stable  to  put  up 
bis  horse,  and,  on  reaching  the  hoose,  beard 
some  one  crying,  and  called  bis  wife  to  in- 
quire into  the  cause,  and  she  said  "EUsa  waa 
crying  and  carrying  on,"  aad  that  her  clothes 
were  torn  nearly  off,  but  that  she  could  not 
find  out  what  was  the  natter,  bat  that  next 
EDomlBg,  after  he  left  home,  BUza  gave  t« 
his  wife  an  account  which  she  communicat- 
ed to  him  on  bla  return  at  night;  and  that  on 
the  foOowlng  morning  Eliza  repeated  to  hiaa 
the  accomnt  as  follows:  Tbat  about  1  o'clock 
of  tbe  day  of  tbefr  absence  she  answered  a 
knock  at  the  door,  and  fouad  a  saan  standing 
tbei«;  that  he  aaked  if  Mr.  or  Mrs.  Burke 
were  at  borne,  and,  being  informed  aeitber 
one  was  at  home,  said  that  be  had  been  at 
the  Sims  place  on  Sunday,  and  Sims  told  blm 
that  place  was  for  rent,  aitd  he  wanted  te  see 
It  to  which  abe  replied  that  no  one  was  at 
home,  and  be  could  not  see  It;  that  be  said 
be  lived  in  the  Henrietta  house,  near  by,  and 
knew  Mr.  and  Mrs.  Burke,  and  wanted  to  go 
npstalrs  and  see  tbe  bouse,  but  She  refused 
to  allow  it  when  be  put  his  foot  within  the 
^oor,  so  that  she  could  not  8h«t  it;  that  just 
then  Mr.  Fastey's  carriage  was  passing  aa 
the  road,  and  tbat  when  the  carriage  went 
down  tbe  hill  be  forced  himeelf  Into  tbe 
bouse,  tlirew  her  down  upon  tbe  corner  of  the 
stairway,  and  committed  a  raxw  upon  her  per- 
son; that  he  said  he  lived  in  the  Henrietta 
honse,  and  she  said  that  be  was  the  same  per- 
son she  had  seen  hauling  fodder  from  Mr. 
Herman's.  Burke  testified  tluit  he  knew  tbe 
plaintiff  lived  in  the  Henrietta  house,  and 
that  he  had  hauled  the  fodder  from  Mr.  Her- 
man's, though  he  had  no  personal  acquaint- 
ance wltb  him,  and  only  knew  lUm  by  sight; 


tbat,  on  reeelTlag  Eliza's  accoant  be  sam- 
moned  Stewart  to  so  with  bim  as  a  d^nty, 
and  they  went  to  Edger's  bouse  and  found 
Uin  at  home:  that  he  asked  Edger  if  be  was 
looking  for  a  boose  to  rent,  and  he  said  he 
was;  tltat  lie  also  asked  bim  if  he  had  been 
to  Bims'  place  on  Sunday,  and  he  said  he  bad; 
that  he  then  told  plaintiff  be  bad  information 
a  crime  had  been  oommitted,  and  he  must  ar- 
rest him;  that  be  did  that  arrest  him,  hand- 
cuffed him,  and  drove  him  in  a  carriage  to 
Burke's  honse,  aad  caUed  Eliza  out  to  see 
him;  that  she  came,  looked  into  tbe  carriage, 
and  said,  "That  is  the  man.  but  be  hasn't  on 
his  spectacles,  nor  tbe  same  hat,  but  tbat  la 
the  man;"  tbat  he  then  took  bbn  to  Towson. 
saw  ttie  state's  attorney,  and,  on  his  advioe, 
swore  out  a  warrant  and  plaintiff  was  com- 
mitted for  a  bearing;  that  next  day  be  waa 
tbluiilug  about  tbe  case,  and  he  went  to  see 
Mr.  Fastey,  and  stated  tlie  case  to  bim,  and 
he  said:  "Eugene,  you  have  got  the  wrong 
atan.  Theve  was  a  man  on  your  perch,  and 
I  had  been  talking  wtth  him,  and,  while  he 
ia  a  similar  lookmg  man,  and  a  good  many 
pe(H>le  would  take  htm  for  Mr.  Edger,  you 
have  got  the  wrong  man;"  that  he  tiien  drove 
at  once  to  Towson,  withdrew  tbe  charge,  and 
drove  Edger  home.  It  was  also  shown  that 
wben  plaintiff  was  arrested,  lie  asked  the 
charge,  and  was  told  he  would  find  out  soon 
enongb. 

There  was  a  demurrer  to  each  count  of  the 
declaration  exeept  the  first  but  this  was 
overrruled,  and  no  queattoa  was  made  as  to 
this  in  the  briefs  on  wlilch  Hie  case  was  sub- 
mitted. Buike  pleaded  U)  tbat  be  did  not 
eommit  the  wrong  alleged;  aad  (2)  that  at 
the  time  of  tbe  assault  and  arrest  complained 
at,  he  was  a  deputy  shetifl  ef  Baltimore 
county,  and  that  being  informed  and  having 
reasonable  catise  to  believe  tint  the  plaintiff 
had  committed  a  felotdoua  aasault  upon  one 
Eliza  PrestoB  in  Baltiaoie  county,  he,  in  the 
discharge  of  his  duty  as  deputy  sheriff,  ar- 
oeated  the  platntlC,  and  carried  blm  before  a 
Justice  of  the  peace  for  B'\ltimore  county, 
who  duly  committed  hiaa  to  the  enstody  of 
tite  sheriff  of  said  caaDtf.  Stewart  pleaded 
<1)  that  he  did  not  c<»nmlt  the  wrong  alleged; 
and  (2)  that  he  was  a  citizen  «t  Baltimore 
county,  and,  as  such,  was  summoned  and 
deputized  by  Eugene  Burke,  a  deputy  sheriff 
of  said  county,  to  asBlst  him  la  making  the 
arrest  of  the  plaintiff  upon  a  Charge  of  felo- 
nious assault  upon  one  Eaiza  Preston,  and 
tbat  what  he  did  was  by  vtrtue  of  being  thus 
deputized.  There  was  a  demurrer  to  the  sec- 
ond plea  of  eadi  defendant,  which  was  over- 
ruled, after  which  issue  was  Joined  on  all 
the  pleas,  aad  the  case  went  to  trial  before 
a  Jury.  At  tlie  close  of  the  testimony  on  both 
Bides  tbe  plaintiff  offered  seven  prayers,  all 
of  which  were  rejected,  and  the  defendants 
offered  two,  both  of  which  were  granted,  to 
which  mUngs  tlie  plaintiff  excepted;  and,  the 
verdict  and  Judgment  bdng  against  him,  be 
has  brought  this  appeal. 
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Tbe  demurrer  to  tbe  special  pleas  will  be 
first  considered.  In  2  Addison  on  Torts  (7th 
Ed.)  p.  150,  It  is  said:  "A  constable  or  sher- 
iff, having  reasonable  ground  to  suspect  that 
a  felony  has  been  committed,  although  In 
fact  none  has  been,  is  authorized  to  detain 
the  person  suspected  (not  being  an  infant  un- 
der the  age  of  seven  years,  Incapable  of  com- 
mitting a  felony)  until  he  can  be  brought  be- 
fore a  Justice  of  the  peace  to  have  his  con- 
duct Investigated."  In  Samuel  v.  Payne,  1 
Doug.  369,  Lord  Mansfield  said:  "If  one  man 
charges  another  with  felony,  and  requires 
an  officer  to  take  him  into  custody  and  carry 
him  before  a  magistrate  it  would  be  most 
mischievous  that  the  officer  should  be  bound 
first  to  try,  and,  at  his  peril,  exercise  his 
judgment  on  the  truth  of,  the  charge.  The 
officer  does  his  duty  In  carrying  the  accused 
before  a  magistrate  who  Is  authorized  to  ex- 
amine and  cqmmit  or  discharge."  And  In 
Davis  V.  Russell,  2  Moore  &  Payne,  690,  Chief 
Justice  Best,  stating  this  rule,  said:  "This 
has  been  decided  so  often  that  It  Is  unneces- 
sary to  refer  to  cases  on  the  subject"  Tbe 
absence  of  a  warrant  for  the  arrest,  therefore, 
is  no  ground  of  demurrer.  But  it  is  contend- 
ed that  both  these  special  pleas  are  defective, 
In  falling  to  set  out  tbe  facts  and  circum- 
stances constituting  the  justification  pleaded, 
so  that  the  plaintiff  may  be  apprised  of  these 
facts  and  circumstances,  and  tbe  court  may 
judge  of  their  sufficiency;  and,  so  far  as  this 
relates  to  tbe  plea  of  Burke,  we  think  the 
objection  is  well  taken.  This  is  the  rule  laid 
down  in  the  leading  case  of  Mure  v.  Kaye,  4 
Taunton,  84,  and  is  the  rule  recognized  in  1 
Chltty's  Pleading  (16th  Ed.)  258;  Stephen  on 
Pleading  (6th  Ed.)  856;  1  Tidd's  Practice, 
653;  8  Enc.  Pleading  &  Practice,  860.  It  was 
so  held  In  Perryman  v.  Lister,  L.  B.  3  Bxch. 
197;  Wade  v.  Chaffee,  8  B.  I.  224,  5  Am.  Rep. 
672;  Spencer  v.  Anness,  32  N.  J.  Law,  100; 
Wasson  v.  Canfleld,  6  Blatch.  406;  White  v. 
McQueen,  96  Mich.  249,  56  N.  W.  843;  and 
Bean  v.  Beckwlth.  18  Wall.  510,  21  L.  Ed. 
849.  In  the  last-mentioned  case,  Justice 
Field  says:  "This  Is  an  old  rule  of  pleading, 
which  In  the  modem  progress  of  simplifying 
pleadings  has  not  lost  its  virtue."  In  Hamil- 
ton V.  Conine,  28  Md.  646,  92  Am.  Dec.  724, 
referring  to  the  legislation  in  this  state  sim- 
plifying the  forms  of  pleadings.  Judge  Miller, 
citing  Sthrling  v.  Garrltee,  18  Md.  468,  said: 
"The  substantial  principles  underlying  our 
system  of  jurisprudence,  and  to  some  extent 
governing  tbe  forms  of  action,  must  still  be 
recognized,  however  the  form  may  be  chan- 
ged or  simplified."  This  language  is  as  log- 
ically and  justly  applicable  to  the  substance 
of  a  pleading  as  to  the  form  of  an  action,  and 
Mr.  Poe  seems  so  to  regard  It  in  section  782 
of  his  work  on  Pleading.  Evidence  of  justlfl- 
cation  would  not  have  been  receivable  under 
the  general  issue  plea.  If,  therefore,  the 
plaintiff  had  stood  upon  the  demurrer,  and 
allowed  judgment  to  be  entered  for  the  de- 
fendant Burke,  it  would  have  been  necessary 


to  reverse  such  judgment  But  having  plead- 
ed over,  and  full  proof  having  been  made  of 
the  justiflcatton  pleaded,  as  will  hereafter  be 
shown,  there  was  no  reversible  error  in  tfaat 
ruling. 

It  follows  from  what  we  have  heretofore 
said  that  the  plalntiCTs  first  prayer,  wblcta  re- 
lies solely  upon  the  absence  of  a  warrant 
was  properly  rejected.  The  second,  third,  and 
fourth  prayers  of  the  plaintiff  and  the  first 
prayer  of  defendants  raise  the  questton  of 
reasonable  grounds  of  belief  that  a  felony 
had  been  committed,  and  that  the  plaintiff 
was  the  guilty  person.  Tbe  authorities  all 
agree  that  It  is  for  tbe  Jury  to  find  tbe  facts 
which  are  supposed  to  constitute  probable 
cause,  and  to  draw  their  conclusions  from 
these  facts  under  the  Instructloas  of  the 
court  Davis  v.  Russell,  supra;  Kirk  ▼.  Gar- 
rett, 84  Md.  405,  35  Atl.  1091,  in  which  this 
court  said:  "It  is  wholly  immaterial  wheth- 
er the  suspicion  arises  out  of  information  im- 
parted to  the  constable  by  some  one  else,  or 
whether  It  is  founded  on  tbe  officer's  own 
knowledge.  In  either  event,  what  amonots 
to  a  sufficient  ground  of  suspicion  to  Justify 
an  arrest  by  a  constable  without  a  warrant 
is  for  the  court,  and  not  for  the  Jary.  to 
determine." 

The  plaintiff's  second,  third, '  and  fourth 
prayers  seem  to  have  been  framed  with  tbe 
purpose  of  bringing  them  within  the  definition 
of  probable  cause  given  by  Judge  Wash- 
ington in  Munns  v.  De  Nemours,  3  Wash.  0. 
0.  81,  Fed.  Cas.  No.  9,926,  adopted  by  this 
court  and  approved  by  it  in  numerous  cases, 
but  there  are  several  good  reasons  for  their 
rejection. 

The  second  prayer  would  enable  the  Jury 
to  find  that  the  arrest  was  founded  upon 
suspicion  engendered  In  Burke's  mind  by 
suspicion  In  Eliza  Preston's  mind,  whereas 
his  belief  that  a  felony  had  been  committed 
was  founded  upon  positive  and  definite  in- 
formation from  her,  and  his  suspicion  that 
the  plaintiff  was  the  guilty  party  was  found- 
ed upon  facts  stated  by  her,  and  apparently 
corroborated  by  the  plaintiff  himself  upon 
inquiry  by  Bnrke;  and  to  have  granted  this 
prayer  would  have  been  serious   error. 

In  reference  to  the  third  and  fourth  pray- 
ers, it  is  said  in  Pollock  on  Torts,  pp.  192, 
193:-  "It  does  not  follow  because  It  would  he 
very  reasonable  to  make  further  inquiry 
that  it  is  not  reasonable  to  act  without  doing 
so.  It  is  obvious,  also,  that  tbe  existence 
or  nonexistence  of  reasonable  cause  must  be 
judged,  not  by  the  event,  but  by  the  party's 
means  of  knowledge  at  the  time."  And  in 
Central  Railway  Co.  v.  Brewer,  T8  Md.  394, 
28  Atl.  615,  27  L.  R.  A.  63,  this  court  said: 
"We  do  not  sanction  the  idea  that  tbe  rights 
and  liabilities  of  the  citizen  can  be  trifled 
with,  and  unfounded  charges  preferred,  with- 
out holding  tbe  accuser  to  a  just  responsi- 
bility. •  •  •  But  if  a  person  act  upon 
appearances  in  making  a  criminal  charge, 
and  the  apparent  facts  are  such  as  to  lead 
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a  discreet  and  prudent  person  to  believe  that 
a  crime  has  been  committed  by  the  party 
charged,  althougli  it  turns  out  that  be  was 
deceived,  and  the  party  accused  was  Inno- 
cent, yet  he  will  be  justified."  In  Filer  t. 
Smith,  96  Mich.  347,  65  N.  W.  909,  35  Am. 
St.  Rep.  603,  the  court  said  that,  where  such 
an  investigation  was  made  into  the  facts  and 
circumstances  as  the  particular  case  admit- 
ted, the  officer  would  not  be  liable  to  one 
who  turns  out  to  be  Innocent,  adding:  "The 
law  encourages  every  one— as  well  private 
citizens  as  officers— to  Iceep  a  sharp  lookout 
(or  the  apprehension  of  felons,  by  holding 
them  exempt  from  responsibility  for  an  ar- 
rest or  apprehension,  although  the  party 
charged  turns  out  not  to  be  guilty,  unless  the 
arrest  la  made  or  the  prosecution  is  Insti- 
tuted without  probable  cause  and  from  mal- 
ice." And  in  Brockway  v.  Crawford,  48  N. 
C.  434,  67  Am.  Dec  250,  where  the  chief 
ground  for  probable  cause  was  the  strong 
resemblance  of  the  party  arrested  to  the  per- 
son suspected,  who  In  fact  bad  disappeared, 
CaUef  Justice  Pearson  said:  "What  has  the 
plaintiff.  If  he  be  a  good  dtlzen,  to  complain 
of?  A  felony  ia  committed,  and  the  felon 
escapes.  *  •  •  The  plaintiff  bears  a 
close  resemblance,  both  In  dress  and  per- 
sonal appearance,  to  the  suspected  person. 
His  fixedness  In  his  position  as  a  member  of 
tbe  community  does  not  place  blm  above  the 
marks  of  honest  suspicion  as  the  man  who 
figures  as  a  fugitive  from  Justice.  Has  he 
cause  to  complain?  Ought  he  not  rather  to 
congratulate  himself  that  he  lives  in  a  land 
where  Justice  Is  administered  with  a  steady 
hand?  And  if  occasionally  the  wrong  pas- 
senger Is  waked  up,'  every  good  citizen  should 
bear  In  mind  that  it  was  meant  for  the  best, 
and  will  work  around  for  the  good  of  tbe 
whole."  This  language  may  perhaps  be  re- 
garded as  somewhat  freer  than  is  usual  in 
Judicial  opinions,  but  its  reasoning  is  sound 
and  strong.  Applying  the  principles  of  the 
cases  cited  to  the  plaintiff's  third  and 
fourth  prayers,  and  to  defendants'  first 
prayer,  there  can  be  no  difficulty  in  determin- 
ing that  the  former  were  properly  rejected, 
and  that  tbe  latter,  which  sets  out  fully  and 
clearly  all  the  (acts  constituttng  the  grounds 
of  suspicion  and  belief,  was  correctly  grant- 
ed. 

Oomlng  to  the  plaintiff's  fifth  prayer,  we 
think  the  burden  of  proof  was  upon  Burke 
to  prove  the  facta  alleged  In  Justification,  as 
was  held  in  Blake  v.  Damon,  103  Mass.  199. 
approved  in  Sellman  v.  Wheeler  (decided  In 
this  court  November  20,  1902,  and  officially 
unreported)  64  Atl.  612.  But  this  burden 
was  fully  met  in  the  proof,  and  the  plaintiff 
suffered  no  injury  from  the  rejection  of  the 
prayer. 

There  was  no  evidence  legally  sufficient 
to  warrant  giving  punitive  damages,  and  for 
that  reason  the  sixth  prayer  was  properly 
rejected. 

The  sevanth  prayer  requires  the  Jury  to 


find  that  defendants  used  unnecessary  and 
brutal  force  in  arresting  the  plaintiff,  of 
which  there  was  not  a  particle  of  evidence, 
unless  the  use  of  handcuffs  constituted  such 
brutal  force;  but  as  was  said  In  Firestone 
V.  Elce,  71  Mich.  377,  38  N.  W.  885,  16  Am. 
St.  Rep.  266,  "some  discretion  must  be  re- 
posed in  an  officer  making  an  arrest  for  fel- 
ony as  to  the  means  taken  to  apprehend  and 
safely  keep  the  prisoner.  In  order  to  Justi- 
fy handculfing  a  prisoner  arrested  for  fel- 
ony, It  is  not  necessary  that  he  should  be 
unruly  or  attempt  to  escape,  or  do  anything 
indicating  a  necessity  for  such  restraint,  nor, 
in  the  absence  of  these  Indications,  that  he 
should  be  of  notorlousiy  bad  character." 
This  prayer  was  properly  rejected. 

Another  objection  to  all  the  plalntUfs 
prayers,  and  which  alone  would  have  Justi- 
fied their  rejection,  Is  that  they  make  no 
discrimination  between  the  liability  of  Burke 
and  Stewart.  We  have  said  Stewart  would 
not  be  liable  in  any  event  if  he  responded  in 
good  faith  to  the  call  of  Burke,  and  kept 
within  his  orders  and  directions. 

The  defendants'  second  prayer  goes  fur- 
ther than  the  circumstances  of  this  case  de- 
mand, in  requiring  the  Jury  to  find  all  the 
facts  set  forth  In  plaintiff's  first  prayer,  be- 
fore Stewart  could  be  exonerated  from  lia- 
bility, and  the  granting  of  that  prayer  is  not 
the  subject  of  complaint  by  the  plaintiff. 

There  is  nothing  in  the  record  to  show 
that  the  failure  of  Burke  to  set  out  in  his 
plea  all  the  facts  and  circumstances  constitut- 
ing probable  cause  worked  any  surprise  or 
caused  any  injury  to  the  plaintiff,  and  there 
is  no  suggestion  of  such  surprise  or  injury 
In  his  counsel's  brief.  The  facts  and  cir- 
cumstances showing  Justification  were  fully 
proved,  and  the  court  could  Judge  of  their 
sufficiency  as  well— Indeed,  better— after 
proof,  upon  Instructions  offered,  than  upon 
demurrer.  If  they  had  been  set  out  In  the 
plea.  If  this  had  been  done,  and  a  demur- 
rer bad  been  InteriMsed,  it  must  have  been 
overruled,  and  it  is  therefore  obvious  that 
the  Judgment  should  not  be  reversed  for 
technical  error  without  injury. 

Judgment  affirmed,  with  costs  above  and 
below. 


SPUOK  ct  al.  V.  LOGAN  et  aL- 

(Court  of  Appeals  of  Maryland.    April  2, 
1903.) 

FRAUDULENT  CONVETANCBS  —  CONTINUmO 
INDEBTEDNESS— SUBSBQUBNT  CREDITORS— 
TRUSTS  FOR  QRANTOK— EVIDENCE— CONSID- 
ERATION. 

1.  Where  at  the  time  S.  fraudulently  con- 
veyed property  (or  the  purpose  of  preveatlng 
the  satisfaction  of  any  judgment  a  servant 
might  recover  against  him  in  an  action  then 
pending  for  Injuries  S.  was  indebted  to  plain- 
tiffs for  goods  sold  and  delivered,  and,  though 
balances  due  on  such  indebtedness  were  paid 
monthly,  the  indebtedness  for  additional  pur- 
chases each  month  continually  increased  until 
S.    became    hiaolvent,   such    iudebtedness    was 
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continaoos,  and  plainttiZi  were  not  precluded 
from  attacking  such  conTeyance  on  tbe  ground 
that  they  were  subseauent  creditors. 

2.  Where  S.  conveyed  property  in  order  to 
prevent  satisfaction  of  a  Jadgmeut  in  a  anit 
against  him  for  injuriee,  and  the  grantee,  par- 
ticipating in  the  fraud,  did  not  claim  to  have 
an  interest  in  the  land,  and  admitted  that  he 
held  the  same  to  protect  the  grantor,  such 
conveyance  was  void  as  against  both  tbe  graar 
tor's  ^rior  and  subseqoent  creditors. 

3.  where  property  was  fraudulently  conveyed 
to  'prevent  satisfaction  of  any  judgment  that 
might  be  recovered  against  the  grantor  in  an 
action  by  a  servant  for  injuries,  the  fact  that 
the  servant  had  not  recovered  a  judgment  did 
not  affect  the  fraudulent  intent  of  the  convey- 
ance, so  as  to  preclude  other  creditors  in  fact 
defrauded  thereby  from  suing  to  vaeat*  tlM 
same. 

4.  Where  a  conveyance  was  made  with  intent 
to  defraud  the  grantor's  creditors,  and  the 
grantee  participated  in  the  fraud,  the  flict  that 
he  paid  a  full  consideration  for  the  property 
was  not  Bufllcient  to  sustain  the  same  aa  against 
the   grantor's   creditors   defrauded. 

5.  A  grantor  conveyed  property  to  D.  fiir  an 
express  consideration  of  $850  for  the  purpose 
of  preventing  the  satisf action  of  a  judgment 
which  might  be  recovered  in  an  actiou  for  in- 
juries then  pending  against  him.  No  consid- 
eration was  in  fact  paid,  and  D.  accepted  the 
same  with  knowledge,  participated  la  the  pur- 
pose of  the  conveyance,  and  admitted  tliat  he 
held  tbe  property  in  trust  for  the  grantor. 
Thereafter  the  grantor  became  indebted  to  D. 
in  a  sum  of  |400,  and  two  months  befbre  the 
grantor  made  an  assignmeat  for  creditocs,  sn- 
der  which  less  than  1  per  cent,  waa  paid,  he 
executed  new  deeds  to  the  property  through 
another  to  D.  for  the  purpose  of  correcting  a 
supposed  defect  in  the  title,  which  deeds  ex- 
pressed a  consideration  of  $5,  but  for  which  D. 
surrendered  a  note  for  the  $400  indebtedness 
and  paid  the  grantor  $450  in  cash.  Beld,  that 
both  such  conveyances  were  fraudulent  and 
▼old  as  against  the  grantor's  eredit(»8. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  Wlckee,  Judge. 

Action  by  David  Logan  and  another,  trad- 
ing as  Logan  &  TJhl,  against  Christian  Spack 
and  others.  From  a  decree  in  favor  of  plaln- 
tUTs,  defendants  appeal.    Affirmed. 

Argued  before  BRISCOE,  SCHMTJCKEB, 
BOTD,  PBAROE,  and  JONES,  JJ. 

Robert  H.  Smith,  for  appellants.  (L  & 
Field,  for  appeUeea. . 

BOYB,  J.  This  is  an  appeal  from  a  decree 
declaring  certain  deeds  fraudulent  and  void 
as  against  the  appellees,  who  are  creditors 
of  Cliristlan  Spuck,  and  directing  a  sale  of 
tbe  property  mentioned  therein.  On  the  11th 
day  of  January,  1898,  Spuck  and  wife  con- 
veyed two  ground  rents  in  the  d^  of  Balti- 
more to  Solomon  Haas,  and  on  April  30tb  of 
that  year  Haas  and  wife  conveyed  them  to 
William  Deebring,  one  of  tbe  appellantB,  in 
pursuance  of  the  original  arrangement  made 
between  tbem  when  deed  of  January  lltb 
was  made.  Each  of  tbose  deeds  recites  a 
consideration  of  $850,  but  it  was  admitted 
that  no  consideration  was  In  fact  paid  at  tbe 
time  of  tbe  execution  or  delivery  of  either  of 
tbem,  and  it  Is  conclusively  sbown  by  tiie 

f  4.  Bee  Fmudutont  OoBTayaaem,  rtL.  S4,  OMt 
Dig.  I  sia. 


testimony  that  the  transfers  were  made  to 
prevent  one  Charles  H.  Snack  from  recover- 
ing against  Spuck  on  any  Judgment  be  might 
obtain  In  a  suit  for  damages  instituted  on 
Mandi  1,  1898.  Deehrli^,  Haas,  and  Spack 
admit  tbat  such  was  tbe  object  of  tbe  deeds, 
and  tbat  no  consideration  was  in  fact  paid. 
Snack,  who  bad  been  in  tbe  employ  of  Spuck, 
claimed  be  was  injured  by  reason  of  tbe  lat- 
ter negligently  allowing  tbe  machine  which 
Snack  was  operating  to  become  in  an  onsafa 
dangerous,  and  uasaltable  condition,  which 
be  claims  resulted  In  the  loss  of  his  arm,  and 
be  claimed  $10,000  damages  in  the  declara- 
tion filed  by  bim.  That  suit  was  nev^  tried, 
and  is  still  pending  In  one  of  tbe  coorta  of 
Baltimore  Cit?.  On  October  3,  1880.  Deeh- 
rlng  loaned  E^nek  $400,  for  which  he  to(A 
his  note,  payatde  one  year  after  date,  and 
on  October  S,  1900,  a  new  note  was  given, 
payable  12  months  after  datCL  Deebiing 
owned  a  leasehold  interest  in  one  of  the  lots, 
and  he  agreed  with  Sirack  In  Deconber,  1900, 
to  porebase  tbe  two  ground  rents  for  $850— 
$400  In  cash  and  tbe  cancellatton  of  the  $100 
note:  Tbe  cash  was  paid,  and  the  note  nr- 
rendered,  and  there  seems  to  be  no  doubt 
about  tbe  price  named  being  a  fair  estimate 
of  tbe  value  of  tbe  property.  Deebring  and 
wife  and  Spack  and  wife  then  conveyed  tbe 
two  lots  to  J.  W.  Oast  by  deed  dated  Decem- 
ber 19,  1900,  In  which  tbe  conatdeEatton  re- 
cited was  $6,  and  the  same  day  Oast  convey- 
ed them  to  Deebring  and  liia  wife,  tbe  same 
consideratloa  being  mentioned  In  that  deed. 
Mr.  Strohmeyer,  who  drew  these  deeda,  tes- 
tified that:  "Whfle  examining  the  title,  I 
discovered  that  there  had  never  been  a  lease 
executed  for  the  gramid  rent  which  was  in- 
tended to  be  conveyed  to  Mr.  Deehrlng,  and 
for  the  purpose  of  wiping  out  any  flaw  by 
putting  the  property  in  fee  in  Mr.  Deebring 
I  suggested  tbat  Mr.  and  Mrs.  Spudt  and 
Mr.  and  Mrs.  Deebring  convey  to  Mr.  Oast, 
by  whidi  deed  all  tbe  Interest  of  all  tjie  par- 
ties was  conveyed  to  Mr.  Oast,  and  tbm  a 
deed  by  Mr.  Oast  to  Mr.  and  Mrs.  Deehrlng." 
He  also  said  that  the  original  conveyance  by 
Spack  and  wife  to  Deehrlng  'Vas  an  assign- 
ment of  a  leasehold  Interest  in  one  of  these 
lots,  subject  to  a  ground  rent  of  "$2&26." 
and  In  reply  to  the  Interrogatory,  "Had  any 
leasehold  interest  been  previously  created?" 
replied,  "No,  sir,  there  Iiad  not" 

Tbe  principal  question  presented  by  the 
record  may  be  thus  stated:  As  the  deeds  ex- 
ecuted in  1808  were  confessedly  made  by  or 
at  the  instance  of  Spuck,  and  accepted  by 
Deebring  for  tbe  express  purpose  of  pre- 
venting any  recovery  by  &iack  for  damages 
alleged  to  have  been  sustained  by  bim  for 
tbe  injury  be  held  Spu(&  responsible  for,  and 
as  tbe  title  was  thus  kept  In  Deehrlng  untU 
December  19,  1900  (althou^  Spack  regular- 
ly collected  the  ground  rests  and  acted  ai 
owner,)  are  the  deeda  ot  tbe  latter  date 
fraudulent,  so  far  as  the  appellees  are  con- 
eemed,  oamcedliif  Iteit  fall  comrideratloB  waa 
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then  patd  for  the  Iota  conveyed?  A  nnmber 
of  qaestlonB  are  Involved  In  tlda  ca«e^  but, 
inasmuch  as  it  would  not  afford  tbe  appetleea 
relief  to  set  aside  the  two  deeds  of  1866  un- 
less those  executed  in  1900  can  be,  tbe  val- 
idity of  the  latter  is  tbe  important  iagairy. 
It  will  be  wen  to  first  ascertain  tbe  relation 
ttiat  existed  between  Spuck  and  tbe  appel- 
lees. Tbe  latter  obtained  a  jndgment  against 
tbe  former  before  tbls  bin  was  filed  on  an 
account  running  from  January  1,  1898,  to 
February  5,  1901.  In  tbe  early  part  of  tbe 
account  tbe  course  of  deaUng  seemed  to  be 
tbat  for  purchases  made  one  month  Spuck 
paid  tbe  appellees  the  next  month.  That  was 
apparently  continued  for  some  time,  al- 
though the  Indebtedness  was  growing.  On 
January  1,  1898,  there  was  a  balance  from 
the  previous  year  of  $806.84.  which  was  paid 
that  month,  but  an  indebtedness  of  $383.43 
was  Incurred  that  day,  wtalcb  was  paid  in 
February,  and  the  balances  stmck  in  the  ac- 
count filed  were  as  follows:  December  31, 
1898,  $574.61,  which  was  tlie  amount  of  pur- 
chases In  that  month;  June  80,  1800,  $741.00, 
the  amount  purchased  in  June;  January  1, 
1900,  $785.07,  which  is  $138.S1  more  than  the 
purchases  during  the  previous  December;  and 
finally,  on  February  6,  1901,  there  was  a  bal- 
ance of  $1,031.32,  on  which  $6.05  was  paid 
in  October.  There  never  was  a  time  from 
January  1,  1896,  to  the  filing  of  this  bUI, 
when  the  appellees  were  not  creditors  of 
Spuck,  and  on  December  19,  1900  (tbe  date 
of  the  last  deed),  he  owed  them  $923.85.  It 
cannot  be  said,  therefore,  that  tbe  appellees 
were  not  subsisting  creditors  of  Spuck  when 
be  made  the  deed  of  January  11,  1898,  al- 
thongb  the  amount  owing  to  them  at  tbat 
time  was  subsequently  paid.  But  before  It 
was  paid  Spuck  had  in  the  meantime  Incur- 
red other  indebtedness  to  thenl  for  a  larger 
amount,  and  that  course  of  dealing  contin- 
ued between  them  until  flnaUy  Spuck  was  in- 
debted to  the  appellees  In  the  sum  stated. 
If  tbat  was  all,  we  would  find  dlfilculty  In 
reaching  the  conclusion  contended  for  .by  the 
appellants  that  the  appellees  were  merely 
subsequent  creditors.  In  Paulk  v.  Cooke,  39 
Conn.  672,  it  was  contended  that  tbe  debts 
which  existed  at  tbe  time  of  the  conveyance 
attacked  was  made  had  been  paid  with  one 
exception,  and  that  a  voluntary  conveyance 
could  only  be  Impeached  by  existing,  and 
not  by  subsequent,  creditors,  but  that  court 
thus  replied:  "This  principle  clearly  has  no 
application  where  there  has  been  a  continu- 
ed, unbroken  indebtedness.  Tbe  debts  are 
owed,  though  they  may  be  due  to  new  cred- 
itors. It  is  a  most  unsubstantial  mode  of 
paying  a  debt  to  contract  another  of  equal 
amount  It  is  tbe  merest  fallacy  to  call  such 
an  act  getting  out  of  debt."  In  Walt  on 
Fraud.  Con.  S  103,  that  author,  in  speaking 
of  the  subject,  says,  "Tbe  case  should  be 
treated  as  if  tbe  prior  indebtedness  had  con- 
tinued throughout,  or  as  a  case  of  a  continu- 
ed or  unbroken  Indebtedness."    In  this  case 


there  Is  all  the  more  reason  to  adopt  that 
rule,  as  ^uck  was  Indebted  to  tbe  appellees 
(not  merely  to  new  parties)  constasxly,  and 
without  interruption,  from  January  1,  1898. 
and  to  say  tliat  under  those  drcumstauces 
they  must  he  denied  any  rlgbts  that  subsist- 
ing creditors  have  against  a  fraudulent  con- 
veyance would  be  protecting  fraud  by  a  dis- 
tinction that  should  not  be  made  in  favor  of 
the  guilty  against  tbe  defrauded. 

But,  If  such  distinction  could  be  made.  It 
would  not  avail  the  appellants.  There  can 
be  no  doubt  tbat  whatever  fraud  was  com- 
mitted on  January  11,  1898,  when  tbe  first 
deed  was  made,  continued  vo  to  tbe  execu- 
tion of  the  deeds  of  December  19,  1900.  Tbe 
real  ownership  of  those  lots  was  In  Spuck 
during  all  that  time.  He  collected  the  rents, 
and  did  everything  an  owner  of  ground  rents 
could  do.  Deehring  does  not  pretend  to  have 
bad  any  Interest  in  them,  and  be  held  them 
to  protect  Spuck  from  Snack,  and  professed 
to  the  world  to  hare  paid  their  value  for 
them  when  be  bad  not  paid  a  dollar.  He 
does  not  claim  that  tbe  $400  represented  by 
the  note  was  Intended  to  b«  applied  to  tbe 
purchase  of  them,  but,  on  tbe  contrary,  he ' 
swore  that  was  a  loan.  He  was  during  aU, 
tbat  time  concealing  tbe  true  ownership  of 
the  property,  with  the  confessed  Intention  of 
blnderiug  one  asserting  a  claim  against 
Spuck.  In  effect  be,  by  tbe  deed  to  him,  said, 
'This  Is  my  property,  and  I  have  paid  $860 
for  It,"  when  in  fact  it  was  Spuck's  property, 
and  be  had  paid  nothing  for  it.  During  tbe 
whole  time  he  thus  held  the  property  tbe 
fraud  was  as  great  as  it  was  the  day  it  was 
begun  by  tbe  transfer  of  the  property;  In 
fact  it  was  probably  more  Injurious,  as  other 
people  were  likely  to  be  affected  by  it.  Dar- 
ing tbe  latter  part  of  1899  and  in  1900  Spuck 
was  getting  more  in  debt  to  tbe  appellees, 
and,  as  we  have  seen,  he  owed  them  on  De- 
cember 10,  1900,  $023.86.  In  Jones  y.  King, 
86  111.  229,  It  is  said  the  rule  Is  settled  that, 
where  the  conveyance  Is  merely  colorable, 
and  a  secret  trust  and  confidence  exists  fcfr 
tbe  benefit  of  the  grantor,  it  Is  void  not  only 
against  prior  but  subsequent  creditors;  and 
the  reason  of  the  rule  Is  g;iven  in  a  quotation 
from  Bump  on  Fraudulent  Conveyances  that 
"It  Is  In  such  case  a  continuing  ftand,  and 
may  actually  operate  as  such,  as  well  In  ref- 
erence to  debts  contracted  after  as  before  the 
conveyance."  See,  also,  14  Am.  &  E<ng.  Bncy. 
of  Law,  268.  There  would  seem,  therefore, 
to  be  no  room  to  doubt  tbat  tlie  deeds  of 
1886  were  not  only  liable  to  be  successfully 
attacked  by  creditors  of  Spuck  in  existence 
when  they  were  made,  but  could  be  by  any 
persons  who  became  such  creditors  while  the 
title  to  the  lots  were  held  under  those  deeds, 
or  ^ther  of  them. 

In  14  Ency.  of  Law,  266,  It  la  saM:  "It  Is 
not  necessary,  however,  that  the  fraud  should 
have  been  directed  partlculariy  against  the 
complainant.  ▲  conveyance  executed  to  de- 
fraud one  creditor  may  be  avoided  by  any 
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other  occupying  a  almllar  position;  tbat  is,  a 
fraudulent  intent  against  an  existing  creditor 
will  avoid  the  conveyance  as  to  all  existing 
creditors,  and  a  conveyance  made  with  like 
Intent  against  a  subsequent  creditor  may  be 
avoided  by  any  standing  In  that  relation." 
It  was  said  in  Cooke  v.  Cooke,  43  Md.  522, 
tbat  the  object  of  the  statute  of  13  Elizabeth, 
c.  5,  "was  the  suppression  of  frauds,  and 
ought  to  receive  a  liberal  construction."  We 
there  quoted  from  Twyne's  Case,  3  Coke  Re- 
ports, 83,  "That  the  statute  of  IS  Ellz.  c.  6, 
extends  not  only  to  creditors,  but  to  all  oth- 
ers who  bad  cause  of  action  or  suit,  or  any 
penalty  or  forfeiture;"  and  we  added  that 
"since  then  it  has  been  repeatedly  held  to 
embrace  actions  of  slander,  trespass,  and  oth- 
er torts."  In  Welde  and  Logan  v.  Scotten,  59 
Md.  72,  we  repeated,  In  substance,  that  lan- 
guage, and  it  was  there  said  that  a  creditor 
who  had  obtained  Judgment  for  personal  In- 
juries had  such  a  cause  of  action  as  Justified 
blm  in  attacking  any  conveyance  made  pend- 
ing the  suit  as  fraudulently  made  and  execut- 
ed against  him,  if  he  had  cause  to  so  sup- 
pose, and  tbat  be  could  either  go  into  equity 
'  to  set  aside  the  conveyance,  or  purchase  the 
.property  at  a  sale  under  a  fieri  facias,  and 
institute  an  action  of  ejectment  It  is  said, 
however,  on  behalf  of  the  appellants  that  in 
those  cases  Judgments  had  been  obtained, 
and,  until  a  Judgment  Is  obtained,  a  person 
occupying  the  position  of  Snack  cannot  have 
a  conveyance  set  aside  on  the  ground  of 
fraud.  If  it  be  conceded  that  section  46  of 
article  16  [Code  Pub.  Gen.  Laws]  is  not  broad 
enough  to  enable  Snack  to  file  a  bill  to  set 
aside  the  conveyai)ce  until  he  obtains  Judg- 
ment, does  that  necessarily  preclude  the  ap- 
pellees from  doing  so?  We  have  already  said 
that  they  could  have  filed  a  bill  to  set  aside 
the  deeds  of  1898.  If  they  had  done  so,  there 
would  seem  to  be  but  little  room  to  doubt 
that  Snack  could  have  sought  relief  against 
the  proceeds  of  sale.  In  Gebhart  v.  Merfeld, 
51  Md.  325,  a  deed  was  set  aside  and  objec- 
tion was  made  to  the  form  of  the  decree  be- 
cause "all  persons  having  claims  against  En- 
gels  are  notified  to  file  their  claims,  without 
regard  to  their  nature,"  and  this  court  said 
with  reference  to  that:  "It  is  a  mistake  to 
suppose  that  the  statute  of  Elizabeth  only 
avoids  deeds  and  conveyances  coming  within 
its  provisions  as  to  creditors.  It  enacts  tbat 
every  conveyance  made  to  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  cred- 
itors and  others  of  their  Just  and  lawful  ac- 
tions, etc.,  shall  be  void,"  and  continues  with 
what  we  have  quoted  from  Cooke  v.  Cooke. 
The  court  there,  in  efCect,  said  tbat  such  a 
claim  as  Snack  had  might  be  filed,  but.  It  be- 
ing unliquidated,  we  think  the  correct  prac- 
tice would  be  to  give  such  plaintiff  a  reason- 
able opportunity  to  have  his  case  determined 
at  law,  before  distributing  the  proceeds,  al- 
though, of  course,  he  should  use  due  diligence 
In  the  prosecution  of  his  suit  If  tbat  were 
not  80,  the  plaintlCf  in  such  action  might  be 


prevented  from  any  recovery,  If  creditors 
who  were  entitled  to  proceed  without  judg- 
ment bad  the  property  sold  before  be  could 
get  his  Judgment  But  this  case  does  not 
depend  upon  the  question  whether  Snack 
could  at  the  time  have  filed  a  bill  to  set  aside 
those  deeds.  He  is  undoubtedly  Incltided  in 
the  terms  of  the  statute  of  Elizabetb,  if,  as 
Is  conceded,  the  transfers  were  made  to  de- 
lay, hinder,  or  defraud  him.  The  fraud  was 
In  the  transfer  of  the  property  with  that  in- 
tent, and  merely  because  he  had  not  yet  ob- 
tained a  Judgment  did  not  make  tbe  intent 
to  delay,  hinder,  or  defraud  him  less  fraud- 
ulent The  fact  that  he  bad  not  obtained  a 
Judgment  only  affected  bis  remedy,  and,  if 
be  establishes  his  claim  by  Judgment  his 
right  to  attack  the  deeds  relates  back  to  tbe 
time  of  the  transfers,  provided,  of  course,  no 
Intervening  rights  of  bona  fide  purchasers, 
etc.,  stand  In  tbe  way.  Although  not  a  cred- 
itor, in  the  technical  sense,  until  he  gets  a 
Judgment,  he  occupies  a  similar  position  to 
that  of  a  technical  creditor  under  the  statute 
of  Elizabeth,  and  an  intent  to  hinder,  etc., 
blm  affected  the  validity  of  the  deeds  Just 
as  if  be  bad  been  a  creditor  in  the  sense  that 
term  is  ordinarily  used. 

Under  these  circumstances,  are  the  deeds 
of  1900  valid?  Payment  of  full  consideration 
Is  not  sufficient  to  protect  Deehring  If  the 
conveyance  was  not  bona  fide.  "If  It  be  es- 
tablished that  the  deed  was  made  by  the 
grantor  and  accepted  by  tbe  grantee  with  in- 
tent to  hinder,  delay,  and  defraud  tbe  credit- 
ors of  the  former.  It  matters  not  that  full  con- 
sideration has  been  paid."  Cbatterton  t.  Ma- 
sou,  80  Md.  236,  37  Atl.  960;  Downs  T.  Ulller. 
95  Md.  G02,  53  Atl.  445.  In  14  Eocy.  of  Law, 
475,  it  Is  said  that  "a  fraudulent  grantee  can 
by  no  subsequent  matter  confirm  the  deed  to 
blm,  or  purge  it  of  its  vice,  so  as  to  render 
It  effectual  as  a  conveyance  to  vest  a  title 
In  himself."  For  that  statement  tbe  author 
cites  Halcombe  v.  Ray,  23  N.  G.  340.  See, 
also,  Halbert  v.  Grant,  4  T.  B.  Mon.  5S1: 
Bunn  T.  Abl,  29  Pa.  391,  72  Am.  Dea  639; 
Head  v.  Harding,  166  III.  353,  46  N.  E.  KiX): 
Gentry  v.  Field,  143  Mo.  413,  45  S.  W.  2S6; 
Martin  v.  Rice,  24  Mo.  5S1;  Lynde  ▼.  Mc- 
Gregor, 13  Allen,  172;  Bump  on  Fraud.  Con. 
SS  628,  629.  We  are  aware  tbat  there  are  au- 
thoritieB  of  high  standing  apparently  In  con- 
fiict  with  that  statement  of  the  law.  In  most 
of  them  the  apparent  conflict  is  not  real 
when  tbe  facts  are  examined.  There  have 
been  cases  in  which  it  would  have  been  very 
inequitable  to  hold  the  grantee  In  a  deed  re- 
sponsible, or  cause  him  to  lose  property 
which  he  subsequently  paid  for,  or  gave  the 
creditors  of  the  grantor  tbe  benefit  of,  mere- 
ly because  he  had  accepted  a  voluntary  con- 
veyance, although  he  did  60  in  good  faith,  and 
without  intending  to  defraud  any  one.  But 
when  there  Is  fraud  in  fact  on  the  part  of 
both  grantor  and  grantee,  and  there  has  been 
no  attempt  to  return  the  property  thus  fraud- 
ulently acquired  to  tbe  grantor,  there  must 
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be  some  very,  peculiar  facts  proven  to  Jnrtify 
a  conrt  In  declaring  that  the  fraud  is  purged 
by  a  subsequent  payment  of  a  consideration. 
As  was  said  In  Bunn  t.  Abl,  snpra:  "Tbere 
ta  no  valid  repentance  withont  entire  restita- 
tlon,  wben  this  Is  possible;  and  a  judgment 
obtained  In  order  to  defraud  creditors  cannot 
be  purified  by  merely  abandoning  the  fraudu- 
lent purpose,  and  using  It  for  an  honest  one. 
All  the  benefits  of  the  fraudulent  arrange- 
ment must  be  foregone."  In  Massachnsetts 
the  doctrine  that  a  fraudulent  conveyance 
may  be  purged  of  the  fraud  by  a  matter  ex 
post  facto  has  been  carried  as  far  as  in  any 
court  of  snch  high  standing  brought  to  our 
notice, but  In  Lynde  v.  McGregor,  supra,  It  was 
Bald:  "But  no  anthority  has  been  fonnd,  and 
we  cannot  believe  that  any  exists,  for  the 
proposition  that,  where  a  contract  expressly 
and  Intentionally  fraudulent  has  been  made. 
It  is  possible  to  give  it  a  partial  validity  by 
any  subsequent  payment  or  advance  In  part, 
without  rescinding  the  whole.  If  any  part  of 
the  original  purpose  is  fraudulent,  the  whole 
may  be  avoided,  though  made  upon  sufficient 
consideration.  And  In  like  manner,  if  any 
part  of  the  fraudulent  purpose  remain,  it 
vitiates  the  whole."  Without  quoting  from 
other  cases,  or  attempting  further  to  recon- 
cile them,  it  seems  to  us  there  can  be  no 
question  about  the  invalidity  of  the  deeds  of 
1900  under  the  facts  proven,  some  of  which 
we  will  recall  as  reflecting  upon  this  branch 
of  the  case. 

Spuck  and  Deehring  both  went  on  the 
stand,  and  swore  to  circumstances  which  the 
law  condemns  as  fraud  in  fact.  The  one  con- 
veyed and  the  other  received  these  lots  with 
the  deliberate  intent  to  do  what  the  law 
pronounces  fraudulent.  Taking  them  with 
that  intention,  Deehring  held  them  over  two 
years  and  a  half  under  a  deed  that  professed 
that  full  consideration  bad  been  paid  for 
them,  and  that  they  were  his,  and  not 
Spuck's.  In  the  meantime  he  had  become  a 
creditor  of  Spuck  for  nearly  balf  of  tbe  value 
of  the  property.  He  got  that  indebtedness 
paid  in  full,  and  paid  the  balance  in  cash. 
Two  months  afterwards  Spuck  made  an  as- 
signment for  the  benefit  of  his  creditors,  and 
paid  less  than  1  per  cent  to  his  other  credit- 
or&  If  Deehring  had  paid  full  value  at  the 
time  tbe  property  was  originally  conveyed  to 
Iilm,  the  fraudulent  Intent  with  which  the 
deed  was  taken  would  still  have  made  It 
TOld;  and  upon  what  principle  can  It  be  said 
that,  although  the  conveyance  was  originally 
executed  and  accepted  in  fraud,  yet  when 
the  grantee  paid  for  It  several  years  after- 
wards his  payment  was  bona  fide,  and  there- 
fore gave  it  new  life,  freed  from  the  infirmi- 
ties attaching  to  a  fraudulent  instrument? 
During  that  time  he  apparently  checked  Snack 
from  all  efforts  to  obtain  a  Judgment— at  least 
his  suit  was  not  brought  to  trial;  and,  If  the 
deed  to  Deehring  was  bona  fide,  as  it  purport- 
ed to  be.  It  would  perhaps  have  been  useless 
for  Snack  to  get  Judgment,  If  be  was  entitled 
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to  it;  and,  after  accomplishing  that,  Deehr- 
ing now  claims  the  property  by  paying  $4S0 
and  surrendering  a  note  which  was  not  at 
the  time  worth  its  face  value,  if  we  are  to 
Judge  from  what  the  other  creditors  got,  nn- 
der  an  assignment  made  two  months  later. 
Under  those  circumstances  it  is  clear  that  he 
could  not  have  held  these  lots  under  the  deed 
of  April,  1898,  and  can  he  by  this  new  deed 
get  any  better  title?  We  think  not  We  have 
already  quoted  the  testimony  of  the  convey- 
ancer as  to  the  reasons  for  adopting  that 
plan.  It  was  because  he  thought  there  was 
some  defect  in  the  deed  from  Spuck  to  Deehr- 
ing. The  deeds  are  not  set  out  in  the  record, 
and  hence  we  do  not  know  what  the  recitals 
are  beyond  what  we  find  in  some  memoranda 
of  them,  which  refer  to  both  deeds  of  1900  as 
"conveying  the  same  property  for  recited  con- 
sideration of  $5."  They  do  not  state  it  to  be 
$850,  as  tJtose  of  1898  did,  which  was,  we  pre- 
sume, because  the  conveyancer  was  simply 
aiming  to  correct  tbe  defect  he  had  dis- 
covered, and  for  that  reason  doubtless  united 
Mr.  and  Mrs.  Spuck  with  Mr.  and  Mrs. 
Deehring  In  tbe  deed  to  Mr.  Oast.  Bnt  for 
the  supposed  defect  discovered  by  the  con- 
veyancer, they  would  probably  have  relied  on 
the  old  deeds.  Certainly  as  between  Spuck 
and  Deehring  they  would  have  been  suffi- 
cient Spuck  could  not  have  recovered  the 
lots  from  Deehnng  by  reason  of  his  participa- 
tion in  the  fraud,  and  after  the  purchase 
money  was  paid  him  there  could  have  been 
no  possible  ground  for  him  to  base  any  claim 
for  them.  Therefore  Spuck,  by  Joining  In  tbe 
new  deed  to  Mr.  Oast,  conveyed  nothing, 
so  far  as  these  ground  rents  are  concerned, 
even  If  It  was  necessary  to  perfect  the  lease- 
hold title.  But  beyond  all  that  the  suit  of 
Snack  was  still  pending,  and,  although  Spuck 
had  the  additional  Intention  of  getting  the 
purchase  money,  it  is  not  shown  that  his  la- 
tent or  that  of  Deehring  to  hinder  Snack 
ever  lessened  one  particle  from  what  It  was 
originally,  and  the  presumption  is  that  it 
still  continued,  as  there  was,  so  far  as  the 
record  discloses,  as  much  reason  for  it  then 
as  before.  There  might  have  been  some  indi- 
cation of  repentance,  and  a  desire  to  restore 
Snack  to  the  position  he  occupied  before  the 
deeds  of  1898  were  made,  if  the  property  had 
been  reconveyed  to  Spuck;  bnt  that  was  not 
done.  The  transaction  was,  in  effect,  an  at- 
tempted payment  of  tbe  purchase  money 
named  in  the  fraudulent  deeds,  which,  in  our 
opinion,  could  not  confirm  them,  or  purge 
them  of  the  fraud;  for,  as  we  have  said,  if 
that  had  been  paid  when  the  deeds  of  1898 
were  made,  they  would  still  have  neen  fraud- 
ulent by  reason  of  the  intent  to  hinder  Snack. 
In  the  new  deeds  |5  was  named  as  the  con- 
Rideratlon.  and  the  only  instruments  where 
the  consideration  of  !^860  Is  mentioned  are 
those  of  1896.  Spuck  and  Deehring  thus  un- 
dertook to  convey  to  a  third  party  a  title  not 
only  tainted  with  frand,  but  up  to  that  time 
admitted  to  be  so  held  as  to  make  it  fraud- 
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ulent,  with  the  onderBtandlng  that  it  should 
Immediately  be  conveyed  to  Deehring  and 
hJa  wife.  If  ■Deehring  had  conveyed  that  ti- 
tle without  having  Spuck  to  unite  in  the 
deed,  with  the  understanding  that  it  should 
at  once  be  reconveyed  to  him  and  his  wife, 
it  certainly  could  not  be  pretended  that  he 
would  thereby  have  acquired  any  better  title 
than  he  had  .under  the  deeds  of  1808,  and  how 
can  the  fact  that  Spuck  united  in  It  give  the 
transaction  any  validity ?  If  Mrs.  Deehring 
bad  been  a  bona  flde  purchaser  for  value, 
without  any  knowledge  of  the  prior  transac- 
tion, there  might  be  some  ground  for  con- 
tending that  her  interest  could  not  be  reach- 
ed; but  the  proof  shows  that  the  cash  paid 
was  Deehrlng's  money,  which  he  bad  depos- 
ited In  bank  in  the  Joint  names  of  himself 
and  wife,  and  the  note  used  in  part  payment 
was  his. 

We  have  not  thought  it  necessary  to  dwell 
on  the  fact  that  Mrs.  Deehring  was  the  daugh- 
ter of  Spuck,  or  to  discuss  the  probabilities  of 
knowledge  by  her  and  her  husband  of  Spuck'a 
financial  condition,  although  they  are  cir- 
cumstances proper  to  be  considered  with  the 
other  facts.  Nor  have  we  discussed  the  use 
of  the  money  paid  by  Deehring  to  Spuck.  If 
the  appellees  actually  received  $143  of  the 
$400  borrowed  from  Deehring  when  the  note 
was  given  in  1899,  as  appellants  contended, 
that  fact  cannot  reflect  on  this  question.  It 
is  not  pretended  that  the  appellees  knew  how 
Deehring  was  holding  the  property,  or  that 
they  ever  had  the  slightest  reason  to  suppose 
that  Spuck  had  borrowed  any  money  from 
him.  They  received  none  of  the  cash  pay- 
ment of  $450,  although  considerably  more 
than  half  of  Spuck's  indebtedness  was  due 
to  them.  Nor  will  we  attempt  to  point  out 
all  the  dUTerent  ways  by  which  the  appel- 
lees and  other  creditors  have  probably  been 
injured  by  the  conduct  of  these  parties.  One 
Is  sufficient  In  July,  1900,  the  appellees 
employed  counsel  to  examine  the  records. 
He  reported  that  Spuck  bad  no  real  prop- 
erty, so  far  as  he  could  find;  that  he  had 
owned  two  ground  rents,  which  he  conveyed 
to  Haas  on  January  11,  1898.  If  the  deeds 
of  1888  had  not  been  made,  and  on  Decem- 
ber 19,  1000,  Spuck  had  conveyed  the  lots  to 
his  son-in-law,  Deehring,  is  it  not  probable 
that  when  be  made  the  deed  of  trust,  less 
than  two  months  after  that  date,  the  appel- 
lees or  some  of  the  creditors  would  have  in- 
vestigated the  transaction?  If  they  had  done 
so,  they  might  at  least  have  avoided  the 
preference  Deehring  obtained  for  the  $400 
debt  Spuck  owed  him;  but  when  they  found 
the  transfers  of  1898,  which  recited  a  proper 
consideration,  they  were  easily  misled  by 
them;  and,  if  the  deeds  of  December,  1900, 
were  apparently  made  to  correct  errors,  they 
would  not  suggest  any  fraud  in  the  original 
transaction,  even  If  the  records  bad  been 
again  examined,  which  would  have  seemed 
useless.  But  this  only  illustrates  how  such 
fraudulent   transactions   do   in   fact   injure 


creditors,  and  therefore  how  proper  it  is  for 
courts  to  strike  them  down  when  the  cir- 
cumstances Justify  it 

We  are  of  opinion  that  by  reason  of  tbe 
facts  disclosed  in  this  record  the  court  be- 
low was  right  in  declaring  all  of  tbe  deeds 
fraudulent  and  void  as  against  tbe  appel- 
lees. Tbe  decree  provides  for  tbe  sale  "of 
the  two  ground  rents,"  and  therefore  die 
leasehold  Interest  of  Mr.  Deehring  yras  not 
Intended  to  be  affected  by  it.  That  interest 
should  not  be  sold,  and,  understanding  that 
to  be  the  meaning  of  the  decree,  we  will  af- 
firm It 

Decree  affirmed,  the  appellants  to  pay  tiw 
costs. 


MERIGAN  V.  McGONIGLH. 

(Supreme  Court  of  Pennsylvania.    AprQ  20, 

1903.) 

TRUST    DEPOSIT— NOTICB    TO    DONBB— EVI- 
DENCE OF  GIFT. 

1.  A  trust  deposit  iu  a  savings  bank  will  not 
be  defeated  because  there  is  no  afflnnative  evi- 
deace  that  the  donee  had  notice  of  it  daring  tbe 
life  of  tbe  donor. 

2.  The  rules  of  a  savings  bank  required  that 
deposits  made  for  the  benefit  of  another  should 
be  expressed^  to  be  "in  trust"  Another  mle 
limited  deposits  of  any  person  during  one  year 
to  $300.  A  depositor  opened  a  deposit  in  tmst 
for  her  niece,  who  had  been  a  member  of  her 
family  from  childhood.  The  niece  did  not  know 
of  the  deposit,  the  aunt  retaining  posse^on  of 
the  book  until  her  death.  The  aunt  deposited 
$300  to  the  trust  account  for  nine  sucoessive 
years.'  In  an  action  to  determine  the  ownership 
of  such  deposit  on  the  death  of  the  aunt,  there 
was  evidence  that  the  aunt  had  declat«d  tliat 
the  deposit  iu  the  niece's  name  was  for  her 
benefit.  Held,  that  a  verdict  for  the  niece  was 
sustamed  by  the  evidence. 

Appeal  from  Ckiurt  of  Common  Pleas,  Phil- 
adelphia County;   Beltler,  Judge. 

Action  by  Mary  A.  Merlgan  against  John 
McGonigle,  executor  of  Mary  Fitzgerald,  to 
determine  the  ownership  of  a  savings  bank 
deposit  Judgment  for  plaintlfC,  and  defend- 
ant appeals.     Affirmed. 

Argued  before  MITCHEIX,  DBIAN,  FKLL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Joseph  P.  McCullen  and  Crawford  ft 
Loughlin,  for  appellant  F.  B.  Bracken,  for 
appellee. 

MESTREZAT,  J.  In  August  1889,  Mary 
Fitzgerald,  a  widow,  opened  an  account  b 
her  own  name  with  the  Philadelphia  Saving 
Fund  Society,  and  deposited  $300.  On  De- 
cember 12,  1889,  she  deposited  a  like  sum 
with  the  society  in  the  name  of  "Mary  Fitz- 
gerald, In  trust  for  Mary  Agnes  liltsgerald" 
Annually  thereafter  up  to  1807,  except  tiie 
year  1801,  Mrs.  Fitzgerald  deposited  at  the 
same  time  a  similar  amount  to  tbe  credit  of 
each  account  The  annual  Interest  of  the 
deposits  was  added  to  the  accounts.  A  rule 
of  the  society  limits  the  deposits  of  any  pe^ 
son  during  one  year  to  $300.  When  Mn. 
Fitzgerald  <q>ened  her  account  she  was  given 
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a  passbook  containing  tbe  rnlea  and  regula- 
tions governing  deposits  made  with  tbe  so- 
ciety, and  she  was  required  to  signify  her 
assent  to  the  rules  and  regulaQons  by  signing 
the  book.  Bule  4  is  as  follows:  "Eivery  depos- 
it made  by  one  person  for  the  benefit  of  an- 
other person  shall  be  expressed  to  be  in 
trust,'  or  stating  the  fiduciary  capacity  In 
which  the  depositor  Is  acting  as  'executor,' 
etc.,  and  no  deposit  shall  be  received,  or  ex- 
pressed to  be  received,  from  one  person  'by* 
another  person  or  by  one  person  'for'  an- 
other person."  At  the  time  these  deposits 
were  made,  the  members  of  Mrs.  Fltzgei^ 
aid's  honsehold  were  herself,  her  two  step- 
daughters, and  her  two  foster  daughters, 
Mary  Hyland  and  Mary  King.  The  latter 
was  the  niece  of  Mrs.  Fitzgerald's  husband, 
and  was  taken  into  her  family  when  quite 
young,  and  remained  there  until  her  aunt's 
death.  She  assumed,  and  was  known  by,  the 
name  of  Mary  Agnes  Fitzgerald,  and  was  the 
cestui  que  trust  of  the  fund  deposited  with 
the  society.  Mrs.  Fitzgerald  died  June  9, 
ISOO,  without  having  withdrawn  from  the  so- 
ciety any  part  of  the  money  she  had  deposit- 
ed in  trust  for  Mary  Agnes  Fitzgerald,  and 
leaving  It  all  there  as  she  had  deposited  it,  in 
her  own  name  as  trustee.  She  retained  pos- 
session of  the  passbook  until  her  death.  Mrs. 
Fitzgerald's  executor  and  the  cestui  que  trust 
both  claimed  the  fund,  and,  the  latter  having 
brought  suit,  the  society  took  a  rule  to  com- 
pel the  parties  to  interplead.  The  rule  was 
made  absolute,  and  an  issue  was  framed  to 
determine  the  ownership  of  tbe  fund,  in 
which  Mary  Agnes  Fitzgerald,  now  Mary  A. 
Merlgan,  was  plaintiff,  and  Mrs.  Fitzgerald's 
executor  was  defendant.  The  trial  of  the  Is- 
sue resulted  in  a  verdict  and  Judgment  for 
the  plaintiff,  and  the  defendant  has  taken 
this  appeaL  The  cestui  que  trust  Is  the  ap- 
pellee. 

Tbe  appellant  alleges  that  the  court  below 
erred  In  not  directing  a  verdict  for  the  de- 
fendant, and  In  refusing  to  admit  certain  tes- 
timony offered  by  the  appellant  to  show  the 
declarations  of  Mrs.  Fitzgerald,  after  the  ac- 
count had  been  opened,  as  to  her  purpose  In 
making  the  deposit  in  trust  for  Mary  Agnes 
Fitzgerald.  It  is  contended  by '  the  appel- 
lant that  the  question  of  Mrs.  Fitzgerald's  in- 
tent In  making  the  deposit  was  not  fairly 
submitted  to  the  Jury,  and  that.  If  It  was,  the 
Intent  was  not  consummated  and  the  trust 
was  not  executed. 

The  question  of  intent,  we  think,  was  prop- 
erly and  fairly  left  to  the  Jury.  At  least,  we 
are  confident  that  tbe  appellant  has  no  Just 
ground  of  complaint  of  the  court's  action  In 
that  respect  The  account  stood  upon  the 
books  of  the  bank  and  upon  the  passbook  in 
trust  for  Mary  Agnes  Fitzgerald,  and,  though 
the  passbook  had  not  been  delivered  to  the 
cestui  que  trust,  she  was  prima  facie  entitled 
to  the  fund  on  the  death  of  the  depositor. 
Oaffney's  Estate,  146  Pa.  4&,  23  Ati.  163. 
When  Mrs.  Fitzgerald  made  the  deposit,  tbe 


rule  of  the  society,  of  which  she  had  knowl- 
edge and  to.  which  she  assented,  disclosed  to 
her  the  proper  form  of  a  deposit  when  made 
"for  the  benefit  of  another  person."  She 
adopted  that  form  In  depositing  the  fund  In 
controversy.  In  addition  to  these  facts.  It 
appears  from  the  testimony  that,  during  the 
time  these-  deposits  were  being  made,  Mrs. 
Fitzgerald  said  that  "she  bad  taken  out  a 
book"  in  the  appellee's  name  at  the  bank,  and 
declared  that  the  money  was  the  appellee's 
and  was  deposited  for  her.  The  facts  thus 
disclosed  by  the  testimony,  considered  in 
connection  with  the  relations  existing  be- 
tween tbe  parties,  were  amply  sufficient  to 
Justify  their  submission  to  the  Jury  <m  the 
question  of  the  intent  to  create  a  trust  In 
favor  of  the  appellee.  While  the  learned  tri- 
al Judge  submitted  this  question  to  the  Jury, 
there  was  no  evidence  that  would  have  war- 
ranted a  finding  in  favor  of  appellant  It  ap- 
peared that  Mrs.  Fitzgerald  had  an  individu- 
al, as  well  as  a  trust,  account  with  the  Phil- 
adelphia Saving  Fund  Society,  and  from  that 
fact  appellant  argued  that  she  desired  to  de- 
posit beyond  the  amount  limited  to  any  one 
person,  and  for  that  purpose  she  had  one  of 
the  accounts  entered  In  trust  for  the  ap- 
pellee. The  court  left  the  fact  with  the  argu- 
ment to  the  Jury  on  the  question  of  Mrs.  Fitz- 
gerald's Intent  In  making  the  deposit.  Tbe 
evidence  was  littie  more  than  a  scintilla,  and 
could  not  prevail  against  the  admitted  facts 
disclosing  a  contrary  purpose.  It  is  clear 
that  the  question  of  the  Intention  of  the 
donor  in  making  the  deposit  was,  under  the, 
evidence,  for  the  Jury,  and  was  not  submitted 
in  a  manner  prejudicial  to  the  appellant. 

The  declarations  of  the  depositor  made  at 
the  time  the  account  was  opened  with  the 
bank,  and  hence  part  of  the  res  gestBe,  were 
evidence  of  her  Intention  in  making  the  de- 
posit They  were  clearly  competent.  Sayre 
V.  Well  (Ala.)  10  South.  646,  15  L.  B.  A.  644; 
Connecticut  River  Savings  Bank  v.  Albee 
(Vt)  25  Ati.  487,  33  Am.  St.  Rep.  944;  Mable 
V.  Ballej-,  95  N.  Y.  206.  But  the  subsequent 
declarations  of  tbe  depositor  against  the  in- 
terests of  the  cestui  que  truSt  were  not  com- 
petent to  invalidate  the  trust.  Scott  v.  Berk- 
shire County  Savings  Bank,  140  Mass.  157, 
2  N.  H.  925;  Connecticut  River  Savings  Bank 
V.  Albee,  supra.  The  same  rule  would  ex- 
clude as  evidence  the  will  of  Mrs.  Fitzger- 
ald, by  which  she  gave  her  property  in  equal 
shares  to  her  two  stepdaughters  and  to  her 
two  foster  daughters.  But  the  competency 
of  this  testimony  need  not  be  determined. 
Its  rejection  by  the  court  did  the  appellant 
no  harm,  as  it  was  admitted  on  the  trial  that 
after  Mrs.  Fitzgerald's  death  the  appellee 
received  her  equal  share  of  tbe  decedent's  es- 
tate. 

The  case  at  bar  is  not  dlstingulsbable  from 
Gaffney's  Estate,  supra.  There  Hugh  Gaff- 
ney  boarded  with  Polly  McKlm,  a  widow, 
from  1881  until  his  death  In  1888.  By  hia 
will  he  gave  her  a  legacy.    At  the  time  of 
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hiB  death  be  bad  two  accounts  with  a  sav- 
ings bank,  one  In  bis  own  name  and  tbe  otber 
In  tbe  name  of  "Hugh  GaSney,  Trustee  for 
Polly  McKim."  His  executors  claimed  and 
obtained  from  tbe  bank  tbe  money  deposited 
In  tbe  trust  account.  On  tbe  settlement  and 
distribution  of  tbe  decedent's  estate,  bow- 
ever,  it  was  awarded  to  tbe  cestui- que  trust. 
Tbe  passbook  was  found  in  the  possession  of 
Mrs.  McKIm  after  Gaffney's  death.  It  was 
there,  as  here,  claimed  that  Gaffney's  only 
object  In  depositing  tbe  money  in  a  trust 
account  was  to  Increase  bis  deposit  in  tbe 
bank  over  tbe  limit  allowed  to  one  person. 
But,  as  here,  the  only  evidence  to  support 
that  theory  was  the  fact  that  the  depositor 
bad  opened  two  accounts  in  the  bank.  It 
was  held  that  a  valid  trust  was  created,  and 
on  the  death  of  GafTney  the  cestui  que  trust 
was  entitled  to  the  deposit  Chief  Justice 
PaxsoD,  delivering  tbe  opinion,  said:  "Grant- 
ed there  was  no  direct  evidence  of  a  gift, 
there  Is  evidence  of  a  trust.  This  appears 
upon  the  face  of  the  bankbook,  as  well  as 
upon  the  books  of  the  bank.  *  •  •  In 
the  case  In  hand,  Hugh  GafTney  made  this 
deposit  in  bis  name  as  trustee  for  Polly  Mc- 
Kim, and  the  deposit  so  stood  at  the  time 
of  his  death.  An  argument  was  bnsed  upon 
tbe  allegation  that  he  had  never  delivered  the 
deposit  book  to  Polly  McKlm.  This,  how- 
ever, was  not  necessary,  as  it  would  have 
been  in  the  case  of  a  gift  inter  sese.  •  •  • 
We  have,  then,  the  case  of  a  deposit  on  the 
books  of  the  bank  of  a  sum  of  money  in  the 
<name  of  Hugh  Gaffney,  trustee  for  Polly 
McKlm.  This  makes  out  at  least  a  prima  facie 
case  for  the  appellant  Upon  the  face  of  tbe 
bankbook  the  money  belonged  to  Polly  Mc- 
Klm, aurl  there  Is  not  sufBcient  upon  the  rec- 
ord to  rebut  this  presumption.  This  money 
should  have  been  awarded  to  the  appellant." 
Here  the  account,  when  opened  with  the 
society,  was  entered  upon  its  books  and  up- 
on the  passbook  of  the  depositor  in  the  name 
of  "Mary  Fitzgerald,  in  trust  for  Mary  Agnes 
Fitzgerald."  With  a  single  exception,  this 
fund  was  lncr<^sed  by  an  annual  deposit 
of  a  like  sum  for  nine  years.  There  is  not 
a  particle  of  evidence  to  show  that  Mrs.  Fitz- 
gerald had  made  tbe  deposit  for  any  other 
purpose  than  that  disclosed  by  tlie  books 
of  the  bank.  She  lived  10  years  after  she 
opened  the  account,  and  expressed  no  desire 
to  withdraw  the  money  and  apply  it  to  her 
own  use,  and  made  no  attempt  to  revoke  the 
trust  she  bad  created  for  the  appellee.  Re- 
tention of  the  passbook  by  the  depositor  is 
not,  under  tbe  circumstances  here,  decisive 
against  the  validity  of  the  trust  Martin  v. 
Funk  (N.  Y.)  31  Am.  Rep.  446;  Atkinson's 
Petition  (R.  I.)  16  Atl.  712,  3  L.  R.  A.  392, 
27  Am.  St.  Rep.  745;  Smith  v.  Bank  (N.  H.) 
9  Atl.  792,  10  Am.  St  Rep.  400;  Connecticut 
Blver  Savings  Bank  v.  Albee,  supra.  Its 
possession  was  necessary,  as  in  other  cases 
of  a  deposit  by  a  trustee,  in  order  to  enable 
the  depositor  to  perform  her  duties  as  trus- 


tee of  the  fond  depodted.  Wlthoot  anythius 
disclosing  a  contrary  intentton.  It  will  be 
presumed  that  she  retained  tbe  book  -as  trus- 
tee, and  not  in  ha  individual  capacity.  The 
trust  account  waa  not  a  single  ttansacticm, 
bnt  was  composed  of  deposits  made  at  inter- 
vals for  a  period  of  nine  years.  It  waa  there- 
fore necessary  for  the  depositor  to  retahi 
the  passbook  that  the  various  smna  might 
from  time  to  time  be  entered  In  It.  And 
each  deposit  by  Mrs.  Fit]^«rald  entered  in 
tliat  book  was  not  only  a  declaration  of  a 
trust  as  to  the  sum  thus  deposited,  but  a 
recognition  of  tbe  trust  created  by  fbrmer 
deposits.  These  were  acts  which,  nnrebnt- 
ted,  aliped  in  fastening  a  trust  upon  tba  fund, 
and  in  disclosing  the  Intention  of  Mrs.  Fitz- 
gerald that  the  apjtellee  should  be  the  ben- 
eficiary owner  of  it 

If  a  trust  created  by  a  deposit  In  a  sav- 
ings bank  is  otherwise  complete  and  In  ex- 
istence at  the  death  of  the  trustee,  we  can 
see  no  good  reason  why  it  should  be  defeated 
because  there  is  no  affirmative  evidence  that 
the  donee  had  notice  of  it  during  the  life  of 
the  settlor.  This  is,  in  effect  decided  Ui 
Gaffney's  Estate,  supra,  and  is  so  held  by 
the  courts  of  otber  states.  Oonnecttcnt  River 
Savings  Bank  t.  Albee,  supra;  Ray  ▼.  Sim- 
mons (R.  I.)  23  Am.  Rep.  44;  Mntoal  In- 
surance Co.  T.  Deale  (Md.)  78  Am.  Dec.  673; 
Minor  T.  Rogers  (Conn.)  16  Am.  Rep.  69; 
Martin  t.  Funk,  supra.  We  therefore  do  not 
think  that  the  claim  of  the  cestui  que  trust 
to  the  fund  in  controversy  can  be  defeated 
by  reason  of  tbe  fact  that  the  evidence  fails 
to  show  that  she  had  knowledge  of  the  cre- 
ation of  the  trust  before  the  death  of  the 
depositor. 

We  are  aware  that  the  Massachusetts  de- 
cisions are  In  apparent  conflict  with  the  rule 
here  recognized  as  to  the  effect  of  the  reten- 
tion of  the  passbook  by  the  depositor  and 
the  failure  to  give  notice  of  the  trust  to  the 
donee  in  cases  of  this  character,  but  It  is 
sustained  by  tbe  New  York  cases,  and  by  tbe 
great  weight  of  authority  elsewhere  In  this 
country. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


FINNBBTY  v.  BURNHAM  et  al. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1903.) 

INJURY  TO  BMPt,0Tft-8AFE  APPLIANCES- 
DTJTT  OF   MASTBR. 

1.  It  is  the  duty  of  a  master  to  furnish  hit 
employ68  with  safe  applianceB. 

2.  In  an  action  for  the  death  of  plaintiff's 
decedent  a  verdict  for  plaintiff  will  be  sustained 
where  the  evidence  shows  that  deceased  was 
killed  by  tbe  breaking  of  a  cham  which  wu 
defective  when  bought,  and  of  such  a  character 
that  it  could  have  been  discovered  by  due  In- 
spection. 

8.  Where  the  defect  throngh  which  an  injniy 

T  I.  S«a  Maatsr  and  Servuit,  voL  H,  Outt  Dift 


Digitized  by 


Google 


Pa.) 


BINNSBTT  T.  BURNHAM. 


997 


to  an  employe  occnra  Is  In  the  original  conctrne- 
tion  of  the  appliances,  knowledge  by  the  maater 
will  be  presumed. 

Appeal  from  Court  ot  Common  Pleas,  Phil- 
adelphia Connty. 

Action  by  Mary  Flnnerty  against  Oeorge 
Bumham  and  othera  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  ME8THBZAT,  and  POTTER,  JJ. 

Frank  P.  Prlchard  and  Jobn  O.  Johnson, 
for  appellants.  John  M.  Vandersllce  and 
Clarence  Vandersllce,  for  appellee. 

MBSTRBZAT,  J.  The  plaintiff  Is  the  wid- 
ow of  John  Flnnerty,  who  was  killed  Sep- 
tember 24,  1901,  while  In  the  service  of  the 
defendants  at  their  locomotive  works  In  the 
city  of  Philadelphia.  He  was  a  laborer,  and 
on  the  day  of  the  accident  he  and  three  other 
employes  were  engaged  In  hoisting  a  heavy 
article  known  as  a  "taper  watet"  for  the 
purpose  of  placing  It  on  a  wagon.  The  work 
was  done  with  a  crane  and  a  chain  which 
bad  a  ring  in  the  middle  and  a  book  at  each 
end,  and  which  was  suspended  from  a  hook 
on  the  arm  of  the  crane.  The  hooks  on  the 
chain  were  fastened  to  the  object  to  be  raised. 
When  the  waist  had  been  lifted  to  the  re- 
quired height,  and  was  almost  on  the  wagon, 
the  chain  broke,  and  the  waist  fell  on  Fhi- 
nerty,  and  killed  blm.  The  plaintiff  alleges 
as  the  basis  of  this  action  that  the  defend- 
ants negligently  furnished  a  chain  of  Insuffi- 
cient strength  to  safely  lift  the  heavy  object 
which  the  deceased  and  his  fellow  workmen 
were  required  to  place  on  the  wagon.  The 
trial  judge  submitted  the  case  to  the  Jury, 
and  Instmcted  them  that,  in  order  to  hold  the 
defendants  responsible,  the  plaintiff  must 
show  that  the  chain  "was  defective  when  it 
was  supplied;  and,  further,  that  the  defect 
was  apparent  when  it  was  supplied."  The 
question  thus  submitted  to  the  jury  was  de- 
termined In  favor  of  the  plaintiff,  and  the 
defendants  have  appealed.  Their  contention 
here  is  that  they  are  relieved  from  liability 
for  the  death  of  Flnnerty,  because  it  appears 
from  the  evidence  that  they  "had  purchased 
the  chain  of  one  of  the  most  reputable  manu- 
fauturers,  had  put  it  In  stock  In  their  shop, 
had  furnished  other  tools  of  a  similar  kind 
so  that  the  employ^  could  select  the  one  he 
desired,  and  had  given  general  instructions 
to  report  and  have  repaired  any  defects." 

The  duty  of  the  master  to  furnish,  main- 
tain, and  Inspect  appliances  and  Instrumen- 
talities used  by  his  employes  Is  thus  stated 
In  20  Am.  &  Eing.  Bncy.  of  Law  (2d  Ed.) 
88,  citing  numerous  authorities,  including 
some  of  our  own  decisions,  to  sustain  the 
text:  "It  is  the  duty  of  the  master  to  use 
reasonable  care  to  furnish  his  employes  with 
a  reasonably  saf^  place  of  work  and  with 
reasonably  safe  machinery  and  appliances. 
The  master's  duty  In  this  regard  does  not 
end  here,  but  is  a  continuing  one.    The  law 


imposes  on  him  the  further  obligation  of  us- 
ing reasonable  care  to  keep  snch  place  ot 
work  and  such  instrumentalities  in  a  rea- 
sonably safe  condition,  and  this,  of  course, 
is  to  be  accomplished  by  a  proper  and  time- 
ly inspection  for  defects,  and  the  repair 
thereof."  And  on  page  93  of  the  same  work 
it  is  said:  "tVhere  the  defect  through  which 
the  injury  occurs  is  in  the  original  construc- 
tion of  the  appliance  or  instrumentality,  no- 
tice thereof  to  the  master  is  unnecessary. 
In  case  of  structural  defects,  knowledge 
thereof  by  the  master  will  be  Inferred.  This 
doctrine  is  no  more  than  the  application  of 
the  general  mle  that  it  is  the  master's  duty 
to  exercise  ordinary  care  in  providing  tools, 
machinery,  and  appliances  that  are  reason- 
ably safe."  By  the  verdict  of  the  Jury  it  has 
been  settled  that  the  chain,  the  breaking  of 
which  caused  the  death  of  Flnnerty,  was 
defective  in  its  original  construction,  and 
that  the  defect,  was  apparent  when  it  was 
purchased  by  the  defendants.  It  is  neces- 
sarily conceded  by  the  defendants  that  this 
finding  as  to  flxed  machinery  would  impose 
on  them  responsibility  for  the  accident,  but 
it  is  contended  that  the  chain  In  question 
was  a  portable  tool,  and  that  "as  to  tools 
which  are  portable,  which  are  kept  In  stock, 
as  to  which  the  employ^  can  use  or  not  use 
any  particular  one,  and  which  he  naturally 
handles  and  sees  every  day,  the  rule  is  that 
the  employer  may  rely  upon  his  inspection, 
and  It  would  be  impracticable  to  carry  on 
any  manufactory  under  any  other  rule." 
But  we  do  not  agree  with  the  defendants 
that  tbey  were  relieved  from  the  duty  to  fur- 
nish or  maintain  a  reasonably  safe  chain 
with  which  the  employ^  was  to  perform  his 
work;  nor  that  the  employ^  assumed  the 
risks  of  the  defects  in  the  chain  which  his 
inspection  would  not  discover.  That  the  de- 
fendants neither  supplied  nor  maintained  a 
reasonably  safe  chain  Is  apparent  from  the 
evidence  submitted  to  the  Jury,  and  which 
amply  justified  the  verdict.  The  chain  was 
an  Instrumentality  or  tool  necessary  in  the 
I>erformance  of  the  work  assigned  Flnnerty 
and  the  other  employes.  While  not  attached, 
yet  In  the  operation  of  the  crane  it  was 
necessarily  a  part  of  it,  and  without  which 
the  service  of  the  employes  could  not  have 
been  performed.  The  same  rule  that  im- 
poses upon  the  defendants  the  duty  of  sup- 
plying a  reasonably  safe  and  suitable  crane, 
tberefore,  required  them  to  furnish  a  chain 
of  like  character.  It  was  not  a  common 
tool  or  appliance  with  which  every  person 
of  ordinary  intelligence  Is  presumed  to  be 
conversant.  In  such  case  the  employer  has 
a  right  to  rely  upon  his  employ^  to  detect 
any  defects,  and  to  protect  himself  against 
them.  But  here  the  great  weight  of  the 
oblect  to  be  placed  upon  the  wagon  required 
a  chain  of  exceptional  size  and  strength,  ex- 
empt from  structural  defects.  As  the  evi- 
dence disclosed,  it  required  an  Inspection  by 
a  person  having  technical  knowledge  to  dia- 
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coTW  the  insufladency  of  or  defects  In  the 
chain.  It  was  not  necessary,  and  could  not 
be  presumed,  that  the  employft  should  have 
such  knowledge  to  enable  him  to  perform 
the  duties  of  his  employment.  It  was,  there- 
fore, not  expected  of  him,  and  hence  not  his 
duty,  to  make  an  Inspection  of  the  chain, 
which  would  have  resulted  In  no  Information 
to  him.  Common  observation  wonld  not 
have  availed  him  nor  protected  him  from  the 
defects  In  the  chain,  which  the  testimony 
showed,  and  the  Jury  found,  existed  from  Its 
origin. 

The  learned  counsel  for  defendants,  we 
think,  base  their  argument  upon  a  miscon- 
ception of  the  facts  of  the  case.  The  chain 
was  not  one  of  several  chains  similar  in  kind 
and  size  kept  for  use  on  this  crane.  While 
there  were  small  chains  for  like  work  lying 
about  the  shop,  to  be  used  as  needed,  this 
was  the  only  chain  In  the  shop  of  sufficient 
strength  and  size  for  moving  objects  of  the 
weight  of  the  "taper  waist."  It  was  near, 
or  suspended  from,  the  crane  when  the  em- 
ployes began  their  work,  and  It  is  therefore 
apparent  that  they  were  expected  by  their 
employers  to  use  it  when  objects  of  a  large 
size  were  to  be  moved.  It  Is  true,  the  de- 
fendants had  another  chain  suflScient  for  the 
purpose,  but  It  was  not,  at  the  time.  In  this 
shop.  The  rule,  therefore,  sought  to  be  en- 
forced by  the  defendants,  which  relieves  an 
employer  from  liability  when  he  famishes 
safe  and  suitable  materials  or  tools  from 
which  the  employfi  can  make  a  selection,  is 
not  applicable  here. 

The  evidence  In  the  case  conclusively  estab- 
lishes the  fact  that  the  chain  was  defective 
In  material  and  construction,  and  therefore 
unfit  for  the  services  expected  of  It.  It 
was  constantly  breaking,  and  as  constantly 
repaired.  The  foreman  of  the  shop  knew  It 
had  been  broken,  but  there  was  no  evidence 
that  Flnnerty  knew  the  fact,  or  knew  that 
the  chain  was  Insecure  or  unsafe.  No  In- 
spection nor  any  other  means  were  taken  to 
protect  employes  against  Its  inherent  weak- 
ness and  unfitness.  It  was  clearly  shown  on 
the  trial  that  an  Inspection  by  one  skilled  In 
Ironwork  would  have  revealed  its  structural 
and  other  defects.  With  the  knowledge  of 
Its  defects  disclosed  by  Its  frequently  break- 
ing, common  prudence  suggested  an  inspec- 
tion of  It  which  would  have  resulted  In  its 
repair  or  withdrawal  from  service,  thns  sav- 
ing two  human  lives. 

The  Judgment  Is  affirmed. 


In  re  BURK  &  McPETRIDGB'S  ASSIGNED 
ESTATE. 

(Supreme  Court  of  Penngylvania.    April  20, 
1903.) 
F^THBNT— BVIDBNCB. 
1.  In   proceedings  to  distribute  the  proceeds 
of  a   safe  of  the   estate  of  an   InBolvent  cor- 
poration, a  married  woman  showed  by  com- 


petent proof  that  she  had  loaned  money  to  the 
corporation,  aad  the  auditor  found  tUs  as  a 
fact,  and  the  wife  and  her  husband  testified 
positively  that  the  debt  had  not  been  paid, 
aelct,  that  such  evidence  was  not  overcome  by 
entries  on  the  corporate  books  showing  payment 
to  the  woman,  made  by  the  defaulting  book- 
keeper or  treasurer  of  the  company. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  estate  of  Burk  &  Mc- 
Fetridge.  Appeal  of  Elizabeth  McFetridge 
from  an  order  overruling  the  exceptions  to 
an  auditor's  report    Reversed. 

Argued  before  MITCHELL,  DEAN. 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

William  F.  Johnson,  for  appellant  John 
Dickey,  Jr.,  for  appellee. 

MKSTREZAT,  J.  For  some  yean  prior  to 
March  20,  1893,  John  R.  McFetridge  and 
William  M.  Burk  were  associated  as  partners 
in  the  printing  business.  On  the  day  men- 
tioned the  partnership  was  dissolved.  Bark 
selling  his  Interest  therein  to  McFetridge. 
The  assignor  company  was  then  incorporated, 
and  took  the  assets  of  the  late  firm  aa  the 
property  of  McFetridge,  who  became  the 
president  and  manager  of  the  corporation. 
Burk  was  paid  $60,000  for  his  interest  in  the 
partnership— $39,000  in  cash,  and  the  notes 
of  the  corporation  for  $21,000,  payable  in 
three  years.  In  1896  the  indebtedness  due 
Burk  on  the  notes  had  been  reduced  to  $13,- 
000.  He  then  desired  the  amount  paid,  but 
the  corporation  was  without  funds  to  meet 
the  obligation.  Mrs.  Elizabeth  McFetridge, 
the  appellant,  offered  to,  and  did,  furnish  to 
the  corporation  $13,000  with  which  it  paid 
Burk' 8  Indebtedness.  She  raised  the  money 
by  mortgaging  her  sexiarate  real  estate  The 
above  facts  were  found  by  the  auditor.  Sab- 
sequently  Mrs.  McFetridge  was  paid  $2,000 
oh  the  loan,  leaving  still  due  her  the  sum  of 
$11,000. 

On  April  21,  1900,  the  Burk  &  McFetridge 
Company  made  an  assignment  for  the  benefit 
of  its  creditors.  The  assignees  filed  their 
first  account  In  June,  1901,  showing  a  bal- 
ance In  their  hands  for  distribution  of  $32,- 
071.99.  The  account  was  referred  to  an  au- 
ditor to  make  distribution.  Mrs.  McFetridge 
appeared  before  him,  and  presented  for  al- 
lowance her  claim  of  $11,000.  The  auditor 
found  "that  the  amount  of  loan  made  by 
Elizabeth  McFetridge  to  the  Burk  &  McFrt- 
ridge  Company  has  been  paid  back,  and  that 
the  debt  has  been  satisfied,  and  he  therefore 
disallows  the  claim."  The  court  below, 
without  filing  an  opinion,  and  evidently  with 
Uttle  consideration,  entered  a  decree  dismiss- 
ing Mrs.  McFetridge's  exceptions  to  the  au- 
ditor's report 

The  error  of  the  auditor  in  disallowing  the 
appellant's  claim  Is  manifest  on  the  face  of 
his  report  In  the  report  it  Is  said:  "Mis. 
McFetridge,  the  claimant  has  testified  tiiat 
she  loaned  the  sum  of  $13,000  to  the  com- 
pany io  October,  1896,  which  money  she  ob- 
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talned  l>y  mortgagea  created  by  her  on  ber 
8ei>arate  estate,  In  -which  statement  she  was 
corroborated  l^  her  hnsband,  John  B.  Mc- 
Fetrldge.  There  was  no  evidence  to  contra- 
diet  that  statement,  and  in  the  absence  there- 
of we  mnst  assume  that  the  money  was  paid 
by  Mrs.  McFetrldge."  The  auditor  therefore 
finds  that  the  appellant  In  October,  1886, 
loaned  the  corporation  $1S,000  of  her  own 
sepaiate  estate,  and  tbat  the  money  was  ap- 
plied to  the  payment  of  the  corporation's  In- 
debtedness to  Bark.  Unless  the  loan  had 
been  paid  at  the  time  of  the  audit,  it  should, 
of  course,  participate  with  other  claims  In 
the  distribution  of  the  money  in  the  hands 
of  the  accountants.  After  the  appellant's 
claim  had  been  establisbed  by  undisputed 
testimony  and  to  the  satisfaction  ot  the  au- 
ditor, the  bivden  of  showing  payment  was 
on  those  alleging  It,  and,  unless  this  respon- 
sibility was  met  by  competent  and  satisfac- 
tory testimony,  the  claim  should  have  been 
allowed.  The  auditor  undertakes  to  show 
from  the  evidence  that  the  claim  was  paid, 
and  then  concludes  as  follows:  "In  this  case 
the  weight  of  the  evidence  is  against  the 
claimant,  and,  while  it  may  seem  hard  that 
the  claimant  should  lose  money  which  she 
took  from  her  private  estate  to  loan  to  the 
company,  it  would  be  equally  hard  upon  the 
other  creditors  to  allow  her  claim,  unless  sus- 
tained by  the  clearest  kind  of  proof."  This  lan- 
guage is  not  only  self -contradictory,  but,  as 
we  have  seen,  the  auditor  had  already  found. 
In  a  former  part  of  his  report,  tliat  by  the 
uncontradicted  evidence  the  loan  had  been 
made  to  the  coriwration,  and  the  money  had 
been  nsed  to  pay  its  debts.  From  the  fact 
that  he  disallowed  the  claim  under  the  evi- 
dence submitted,  the  auditor  evidently  meant 
that  the  appellant  was  required  to  show  "by 
the  clearest  Icind  of  proof"  that  It  had  not 
been  paid.  He  admitted  as  evidence,  against 
the  appellant's  objection,  certain  cashbooks 
of  the  Insolvent  debtor,  by  which  It  appeared 
that  various  sums  of  money,  aggregating 
$17,000,  had  been  paid  by  the  corporation  to 
Mrs.  McFetrldge.  Many,  if  not  all,  of  the 
entries  or  charges  In  these  books  against 
Mrs.  McFetrldge  were  made  by  the  default- 
ing bookkeei)er  or  treasurer  ot  the  company. 
The  books  did  not  disclose  upon  what  ac- 
count these  payments  were  made,  and  hence 
did  not  show  that  they  were  applicable  to 
the  loan  on  which  this  claim  is  made  against 
the  corporation.  Recognizing  the  total  insuf- 
ficiency of  the  evidence,  even  if  it  were  com- 
petent as  tending  to  establish  payment  of  the 
claim,  the  auditor,  presumably  in  corrobora- 
tion of  it,  says  that  Samuel  L.  McFetrldge 
testified  that  he  made  some  of  the  entries  In 
the  books  after  1888,  and  "that  be  believed 
Mrs.  McFetrldge  received  the  money."  Save 
the  fact  tifat  Mrs.  McFetrldge  is  the  wife  of 
John  R.  McFetrldge,  to  which  the  auditor  al- 
Indes  as  discrediting  the  claim,  he  neither 
<|note8  nor  refers  to  any  other  testimony  as 
stistalning  bis  conclusion  that  "the  weight 


of  the  evidence  is  against  the  claimant."  We 
have  carefully  read  all.  of  the  testimony 
printed  In  the  paper  books,  and  there  is  noth- 
ing to  be  found  in  it  that  shows  payment  of 
any  part  of  Mrs.  McFetrldge's  claim.  The 
evidence  on  which  the  auditor  rests  his  find- 
ing does  not,  as  is  apparent  from  his  report, 
support  the  conclusion  ttiat  the  claim  was 
paid.  Conceding  the  cashbooks  to  have  been 
properly  kept,  and  that  the  money  therein 
charged  against  Mrs.  McFetrldge  was  receiv- 
ed by  her,  there  is  a  total  absence  of  evi- 
dence tending  to  show  that  the  money  re- 
ceived by  ber  was  to  be  applied  to  her  $13,- 
000  loan.  The  auditor  admits  that  the  books 
of  the  corporation  show  there  had  been  a 
prior  loan  of  |15,000  by  Mrs.  McFetrldge  to 
the  cori>oration,  but  he  infers  that  the  mon- 
eys paid  her,  as  disclosed  by  the  cashbooks, 
were  not  applicable  to  that  loan,  because  her 
counsel  stated  that  the  loan  had  been  paid, 
and  that  her  husband  said  he  had  assumed 
the  indebtedness.  But  McFetrldge  did  not 
testify  that  the  payments  to  his  wife,  shown 
by  the  cashbooks,  were  made  on  the  $13,000 
loan,  and  not  on  the  $15,000  loan.  On  the 
contrary,  as  stated  by  the  auditor  In  bis  re- 
port, both  John  R.  McFetrldge  and  Mrs.  Mc- 
Fetrldge testified  tbat,  except  the  credit  of 
$2,000,  which  was  admitted,  no  payments 
whatever  had  been  made  on  the  $13,000  loan. 
This  evidence  was  not  Impeached  nor  con- 
tradicted, except  by  the  evidence  allnded  to 
by  the  auditor,  from  which  be  drew  the  nn- 
warranted  inference  that  the  loan  had  been 
paid.  So  clearly  erroneous,  as  disclosed  by 
his  own  report,  was  the  conclusion  of  the  au- 
ditor in  rejecting  the  claim  of  the  appellant, 
that  the  learned  court  below  should  have 
sustained  the  exceptions  to  the  report  and 
directed  the  allowance  of  the  claim. 

lit  should  be  said  that  the  auditor  Is  not 
alone  responsible  for  the  incorrect  result  at 
which  he  arrived.  The  course  pursued  by 
appellant's  counsel  in  proving  tlie  claim  log- 
ically resulted  in  confusion  and  In  a  misap- 
prehension of  the  merits  of  the  claim.  Had 
be  rested  on  the  oral  testimony,  which  was 
undisputed,  and  from  which  the  auditor 
found  the  loan  to  have  been  made,  and  bad 
be  himself  not  attempted  to  introduce  into 
the  case  the  books  of  the  corporation,  the 
chances  for  an  erroneous  conclusion  by  the 
auditor  would  have  been  greatly  diminished. 
This,  however,  cannot  be  allowed  to  prevail 
against  the  manifest  right  of  the  appellant 
to  have  bw  claim  paid  ont  of  the  fnnd  tor 
distribution. 

We  do  not  have  before  us  the  distribntion 
made  by  the  auditor,  and  must  therefore  di- 
rect tbat  the  error  be  corrected  by  the  court 
below.  The  decree  is  reversed  at  the  cost 
of  the  appellee,  and  it  is  now  ordered  and  di- 
rected tiiat  the  court  below  recommit  the 
matter  to  the  auditor,  with  Instructions  to 
allow  the  claim  of  the  appellant  to  partici- 
pate in  the  distribution  of  the  funds  in  tbe 
hands  of  the  accountanta. 
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DUFFY  T.  PLATT  et  •!. 

(Supreme  Oonrt  of  Pennsylranla.    April  20, 
1908.) 

INJURY  TO  BHPLOT4-QUBSTI0N  FOR  JVRT— 
FBIiLOW   BBRVANT. 

1.  In  au  action  by  an  employs  for  injuries 
received,  where  hia  testimony  shows  that  the 
foreman  was  thoroughly  competent,  it  was  er- 
ror to  submit  such  an  issue  to  the  Jury. 

2.  The  foreman  of  a  carding  room  in  a  miU, 
cleaning  a  revolving  cylinder,  and  negligently 
leaving  it  open,  in  couseqaeace  of  which  an 
employe  is  injured,  is  a  fellow  servant  of  the 
injorea  employ& 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 

Action  by  Nathaniel  Dnffy  by  his  mother 
and  next  friend,  Mary  Madden,  against  Am* 
mon  Piatt  and  Adolphus  C.  Piatt  Judgment 
for  plaintiff,  and  defendants  appeaL  Revers- 
ed. 

Argued  before  MITCHELL.  DEAN,  FELL. 
BROWN,  MESTREZAT,  and  POTTER.  JJ. 

Morton  Z.  Paul,  for  appellants.  Patrick  F. 
Derer.  for  appellee. 


FELL.  X  No  question  of  the  competency 
of  the  foreman  who  had  charge  of  the  card- 
ing room  in  which  the  plaintiff  was  employed 
was  raised  by  the  pleadings  or  by  the  testi- 
mony. He  bad  had  34  years'  experience  In 
managing  carding  machines,  and  the  testimo- 
ny adduced  by  the  plaintiff  afarmatlTely 
showed  that  he  was  fully  competent  Yet  in 
the  general  charge,  and  by  the  answer  to  the 
defendants'  first  point  the  question  of  his 
competency  was  submitted  to  the  jury.  This 
error  requires  a  reversal. 

In  determining  whether  a  new  yenlre 
should  be  granted  or  judgment  entered  for 
the  defendants,  we  have  considered  the  oth- 
er questlonB  raised.  The  facts  established 
by  the  plaintlfTs  testimony  were  these:  The 
plaintiff  was  over  15  years  of  age,  and  bad 
been  employed  at  the  defendants'  mill  for 
two  years.  A  few  days  before  the  accident 
he  had  been  advanced  and  put  to  work  in 
the  carding  room  as  an  operator,  where  a 
part  of  his  duty  was  to  remove  the  waste 
which  accumulated  on  the  machines.  While 
he  was  doing  this,  his  hand  was  caught  by 
a  revolving  cylinder.  It  was  Intended  that 
this  cylinder  should  always  be  covered  when 
the  machine  was  in  operation.  A  proper  cov- 
er was  provided  for  it,  which  should  have 
been  removed  only  when  it  became  necessary 
to  do  so  in  cleaning  the  machine.  On  the  day 
of  the  accident  the  workman  whose  duty  it 
was  to  clean  and  regulate  the  machines  was 
called  to  another  room,  and  the  foreman  did 
bis  work.  Why  the  cylinder  was  imcovered 
at  the  time  of  the  accident  and  whose  fault 
it  was,  did  not  appear,  except  by  inference 
from  the  fact  that  two  hours  before  the  fore- 
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man  bad  cleaned  the  machine.  Bat  Us  neg- 
ligence In  this  regard  Imposed  no  liability 
on  the  defendants.  He  was  a  foreman  In 
charge  of  this  room  and  another,  and  worked 
under  the  direct  supervlaton  and  InBtractton 
of  the  defendants,  receiving  his  orders  from 
them  each  day;  and  In  cleaning  the  maclilne 
he  was  doing  the  work  of  an  ordinary  work- 
man. He  was  clearly  a  fellow  servant,  for 
whose  negligence  his  employers  were  not  an- 
swerable. Ricks  v.  Flynn.  196  Pa.  263,  48 
AU.  860;  Spees  ▼.  Boggs,  196  Pa.  112,  47  AXL 
875,  52  L.  R.  A.  833,  82  Am.  St  Rep.  792; 
Hughes  V.  Leonard,  199  Pa.  128.  48  Atl.  862. 
The  judgment  is  reversed,  and  Judgment  Is 
DOW  entered  for  the  defendants. 


FROWERT  V.  BLANK. 

(Supreme  Oonrt  of  Pennsylvania.    Apifl  30, 
1908.) 

FORmON  RECBIVBR— CONTROIj  OF  ASSBTS— IM- 

80LVXNT  BENEFIT  ASSOCIATION— RIGHTS 

OF   CBRTIFICATS    HOLDERS. 

1.  While  the  assets  of  an  insolvent  corpora- 
tion are  Etill  in  the  state,  a  foreign  receiver. 
by  virtue  of  his  appointment,  cannot  assert  his 
control  over  the  assets  as  against  domestic 
creditors. 

2.  Where  a  foreign  benefit  association  has 
become  insolvent,  holders  in  the  state  of  ma- 
tured death  certificates  are  entitled  to  priority 
in  payment  oat  of  a  fund  of  the  associatioii  in 
the  state  in  the  hands  of  an  ancillary  receiver 
in  the  state,  before  any  portion  of  the  fund  is 
given  to  the  receiver  of  the  association  appoint- 
ed in  a  foreign  state. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Charles  G.  Frowert  against  Han- 
oab  Blank  and  others.  From  an  order  dis- 
misBlng  exceptions  to  the  auditor's  report. 
Isaac  B.  Barrett  receiver  of  the  Order  of 
United  Friends,  appeala     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FEL<L, 
MESTREZAT,  and  POTTER.  W. 

Hampton  L.  Carson  and  M.  W.  Van  Anken. 
for  appellant  Joseph  A.  Slattery  and  Joseph 
Saridge,  for  appellee. 


MESTREZAT.  J,  The  Imperial  ConncU  of 
the  Order  of  United  Friends  was  a  corpora- 
tion created  by  and  under  the  laws  of  the 
state  of  New  Yoric,  with  its  principal  place  of 
business  In  the  city  of  Albany,  in  that  state. 
It  was  a  fraternal  beneficial  association,  with- 
out capital  stock,  and  was  authorised  to  in- 
sure its  members  against  death  and  disabil- 
ity. To  meet  the  liabilities  thus  incurred.  It 
had  power  to  make  and  levy  the  necessary 
assessments  upon  Its  members.  Of  the  mem- 
bership about  900  resided  in  Pennsylvania 
and  nearly  6,000  elsewhere.  Dr.  Charles  G. 
Frowert,  a  citizen  of  Pennsylvania,  residing 
In  Philadelphia,  was  the  imperial  treasarer  of 
the  corporation.  The  association,  being  insol- 
vent, presented  a  petition  to  the  Supreme 
Court  of  tbe  State  of  New  York,  sitting  at 
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Albany,  praying  for  the  dissolution  of  the 
corporation  and  the  appointment  of  a  receiver 
of  Its  property  and  effects.  The  court  grant- 
ed the  prayer  of  the  petition,  and  on  April  11, 
1890,  appointed  Isaac  B.  Barrett  the  receiver 
of  the  corporation.  At  this  time  Dr.  Frowert, 
as  Imperial  treasurer,  had  In  his  hands  on  de- 
posit  In  the  Third  National  Bank  of  Phlladel- 
pbla  $32,175.48,  collected  from  assessments 
upon  all  the  memben  of  the  association, 
which  sum  he  had  received  from  the  imperi- 
al recorder,  who  resided  in  the  city  of  New 
Yoric  There  were  then  about  66  death 
claimants,  and  only  15  of  these  resided,  in 
Pennsylvania.  On  a  bill  filed  In  the  court  of 
common  pleas  No.  2  of  Philadelphia  county 
on  April  17,  1889,  by  Dr.  Frowert,  Isaac  N. 
Soils  was  appointed  ancillary  receiver  of  the 
association  In  Pennsylvania.  After  paying 
tbe  claims  of  certain  attaching  credlton  out 
of  the  fond  in  his  hands.  Dr.  Frowert  paid 
tbe  balance  to  the  ancillary  receiver.  Tbe 
latter  having  subsequently  filed  an  account, 
tbe  common  pleas  appointed  an  auditor  to 
distribute  the  money  in  his  liands.  There 
were  two  claimants  of  this  fund— one,  Isaac 
B.  Barrett,  the  New  York  receiver;  tbe  oth- 
er, the  credlton  of  the  association  residing  in 
Pennsylvania.  These  creditors  were  bene- 
ficiaries of  tbe  corporation  under  certificates 
which  had  been  issued  to  membera  of  the 
order  who  subsequently  died.  Tbe  auditor 
awarded  tbe  fund  to  the  creditors,  and  tbe 
court  below  aflSrmed  his  adjudication.  Tbe 
receiver  has  appealed,  and  alleges  that  the 
court  below  erred  in  not  awarding  the  fund 
in  tbe  bands  of  tbe  accountant  to  bim,  as  "re- 
ceiver appointed  in  tbe  state  of  New  York 
of  the  Order  of  United  Friends."  This  is  the 
only  question  in  the  case. 

Soils  V.  Blank,  199  Pa.  000,  49  Atl.  302,  de- 
cided by  this  court  two  years  ago,  was  a  bill 
filed  by  Dr.  Frowert  to  restrain  tbe  prosecu- 
tion of  certain  writs  of  foreign  attachment 
which  had  been  Issued  in  tbe  common  pleas 
of  Philadelphia  connty  by  Pennsylvania  cred- 
lton against  the  funds  in  his  hands  as  Im- 
perial treasurer,  and  for  the  appointment  of 
an  ancUlary  receiver  of  the  association.  The 
court  refused  tbe  injunction,  but  appointed 
Soils  ancUlary  receiver  of  tbe  corporation, 
and  directed  Frowert  to  pay  to  bim  such 
moneys  in  bis  hands  as  were  in  ezbess  of  the 
amounts  required  to  satisfy  tbe  claims  of 
tbe  attaching  credlton.  The  Judgment  of  the 
court  below  was  affirmed,  and  we  there  held 
that  tbe  beneficiary  named  in  the  contract  in 
this  case  becomes,  after  tbe  death  of  the 
principal,  a  creditor  of  the  association;  and 
that  the  appointment  of  a  receiver  of  a  for- 
eign corporation  by  a  court  of  tbe  state  of  Its 
domicile  does  not  defeat  foreign  attachments 
Issued  In  Pennsylvania  by  Pennsylvania 
credlton  after  the  appointment  of  the  receiv- 
er. In  tbe  present  case  the  learned  counsel 
for  the  appellant  asks  us  to  decide  that  tbe 
holden  of  matured  certificates  wbo  were  de- 
termined in  Soils  T.  Blank  to  be  credlton  of 
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the  association  are  not  business  credlton, 
and  hence  do  not  have  the  rights  of  such 
credlton  to  participate  in  tbe  fund  for  dis- 
tribution. His  argument  is  based  upon  the 
proposition  tlut  "ta  point  of  fact  they  [the 
beneficiaries]  ara  but  'representatives'  of  de- 
ceased members  of  a  beneficial  association." 
We  have  ruled  directly  the  reverse  of  that 
proposition,  and  for  that  reason  have  held  the 
beneficiary  under  the  matured  certificate  to 
be  a  creditor  of  the  corporation.  In  discuss- 
ing the  right  of  the  beneficiary  to  the  fnnd 
secured  by  the  certificate  and  the  relation  of 
tbe  deceased  member  to  it.  In  HamiU  v.  Su- 
preme Council,  152  Pa.  637,  2S  Atl.  645,  Jus- 
tice Green  said:  "The  deceased  never  had 
any  right  to  the  benefit  which  was  to  be  paid 
to  his  wife.  It  was  hers,  and  hen  only,  pay- 
able to  her  exclusively,  and,  of  course,  no 
one  but  she  could  maintain  any  action  for  its 
recovery.  She  is  a  living  person,  and  no  oth- 
er person  ever  had  or  could  have  the  right  to 
recover  this  money.  As  between  her  and  the 
defendant,  there  is  a  clear  contention  as  to 
whether  tbe  funds  shall  be  paid  by  the  de- 
fendant to  her,  and  there  is  no  contention, 
and  cannot  be,  upon  that  subject,  as  between 
ibe  defendant  and  tbe  legal  representatives 
of  the  deceased.  The  plaintiff  is  not  such  a 
representative.  She  takes,  If  sbe  takes  at  all, 
in  her  own  right  alone  as  the  beneficiary  of 
tbe  fund,  and  she  does  not  represent  any 
right  or  interest  of  her  deceased  husband  In 
the  fund.  She  represents  heraelf  and  her 
own  rights  only  in  tlie  subject  in  controver- 
sy." We  have  no  doubt  that  on  the  death  of 
a  member  of  the  association  an  indebtedness 
is  created  In  favor  of  the  beneficiary  which 
makes  him  a  creditor,  entitled  to  all  the 
rights  and  remedies  as  such  to  enforce  his 
claim  against  the  assets  of  tbe  corporation. 

Tbe  appellant  here  Is  receiver  of  an  in- 
solvent corporation  of  New  York,  and  was 
appointed  by  a  court  of  that  state.  By  vir- 
tue of  that  authority  he  claims  tbe  assets  of 
the  corporation  within  this  Jurisdiction  re- 
gardless of  and  against  the  claims  which 
resident  credlton  have  against  the  corpora- 
tion. But  this  position  is  not  tenable.  It 
ignores  tbe  well-settled  principle  that  a  re- 
ceiver of  a  corporation  possesses  no  power 
or  authority  beyond  tbe  Jurisdiction  of  the 
court  appointing  bim.  His  powen  are  nec- 
essarily circumscribed  by  the  territorial  lim- 
its of  tbe  Jurisdiction  that  created  him.  This 
rule,  it  is  true,  has  been  relaxed  by  modern 
decisions  so  as  to  permit  a  receiver,  on  the 
principle  of  comity,  to  exercise  in  another 
state  the  functions  vested  in  him  by  his  ap- 
pointment; but  this  is  permitted  only  where 
it  will  not  violate  public  policy,  or  infringe 
or  defeat  the  rights  of  domestic  creditors. 
Such  we  believe  to  be  the  well-settled  doc- 
trine in  this  country,  recognized  alike  by 
state  and  federal  courts.  In  13  Am.  &  Bug. 
Ency.  of  Law  (2d  Ed.)  912,  It  is  said:  "Every 
state  owes  a  duty  to  its  citizens  to  protect 
them  in  the  assertion  of  their  claims  against 
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Insolvent  bodies  by  retaining  witbin  its  own 
Jurisdiction  and  control  such  of  their  prop- 
erty as  may  be  there  located  until  the  Just 
claims  and  rights  of  its  own  citizens  have 
been  satisfied,  and  therefore  this  comity  or 
favor  will  not  be  indulged  where  to  grant 
it  would  permit  the  receiver  to  take  the 
property  out  of  a  state  to  the  injury  of  do- 
mestic creditors."  Mr.  Beach  in  his  work 
on  Receivers  (section  268)  says:  "The  effect 
of  the  appointment  of  a  receiver  upon  the 
property  of  the  defendant  In  another  state 
and  the  power  and  rights  of  the  receiver 
there  are  founded  solely  on  the  principle  of 
comity,  which  Is  a  rule  of  courtesy  and  favor 
recognized  and  enforced  between  the  courts 
of  the  several  states,  but  which  is  never  ex- 
tended or  enforced  to  embarrassment  or  loss 
to  local  creditors."  In  Catlln  v.  Plate  Co. 
(lud.  Sup.)  24  N.  E.  250,  8  L.  B.  A.  62,  18  Am. 
St.  Bep.  338,  Chief  Justice  liUtchell,  speak- 
ing for  tiie  court,  says:  "In  Hurd  v.  City 
of  Elizabeth,  41  N.  J.  Law,  1,  the  court  said: 
'That  the  officer  of  a  foreign  court  should 
not  be  permitted,  as  against  the  claims  of 
creditors  resident  here,  to  remove  from  this 
state  the  assets  of  the  debtor,  is  a  proposi- 
tion that  apitears  to  be  asserted  by  all  the 
decisions.'  The  principle  upon  which  the 
decisions  rest  la  that  it  is  the  policy  of  every 
government  to  retain  within  its  control  the 
property  of  a  foreign  debtor  until  all  domes- 
tic claims  have  been  satisfied,  and  hence  the 
right  of  the  receiver  of  a  foreign  court  to 
sue,  which  is  allowed  only  upon  considera- 
tion of  comity,  will  be  denied  when  it  comes 
in  conflict  with  the  interests  of  domestic 
creditors."  In  Hurd  v.  City,  referred  to  in 
the  Catlln  Case,  it  is  also  said  in  the  opinion 
of  the  Chief  Justice:  "It  [authority  of  re- 
ceiver conferred  by  his  appointment]  could 
not  be  exercised  in  a  foreign  Jurisdiction  to 
the  disadvantage  of  creditors  resident  there, 
because  it  Is  the  policy  of  every  government 
to  retain  In  Its  own  hands  the  property  of  a 
debtor  until  all  domestic  claims  against  it 
have  been  satisfied."  In  discussing  the  au- 
thority of  a  receiver  in  another  Jurisdiction 
than  that  of  the  domicile  of  the  corporation 
In  Holbrook  v.  Ford  (111.)  39  N.  B.  1091,  27 
L  B.  A.  324,  46  Am.  St.  Rep.  917,  Justice 
Magruder,  delivering  the  opinion,  says:  "A 
foreign  receiver,  holding  his  office  by  opera- 
tion of  a  foreign  law,  will  not  be  allowed  to 
maintain  a  right  of  action  against  the  as- 
sets of  an  insolvent  debtor  in  this  state  as 
against  a  creditor  resident  In  this  state." 
And  New  York,  the  state  whose  receiver 
asks  that  this  fund  be  transferred  to  Its 
Jurisdiction  as  against  the  citizens  of  this 
state  who  are  creditors  of  the  New  York 
corporation,  has  declared  by  her  highest  court 
that  she  will  permit  a  foreign  receiver  to  sue 
in  her  cotn-ts  only  where  the  claim  does  not 
conflict  with  the  rights  of  citizens  of  that 
state.  Wlllltts  V.  Walte,  25  N.  Y.  577;  Peter- 
son V.  Chemical  Bank  (N.  Y.)  88  Am.  Dec. 
208. 


It  is  contended,  however,  by  appellant  that 
the  facts  of  this  case  take  it  out  of  the  rule 
recognized  In  the  foregoing  autboritiea,  in 
that  the  domestic  creditors  'lasoed  no  pro- 
cess, acquired  no  lieu,  and  made  no  demand 
for  payment  out  of  the  funds  in  the  tiands 
of  the  ancillary  receiver  until  after  that 
fund  had  been  demanded  by  the  receiver." 
Mr.  Beach  (Becelvers,  {  261,  citing  antbori- 
tles  to  sustain  the  text)  thus  defines  an  an- 
cillary or  auxiliary  receiver:  "In  general, 
an  auxiliary  receiver  is  merely  a  custodian 
of  the  property  within  the  state  where  be 
1b  appointed  for  the  purpose  of  preeerving  the 
assets  belonging  to  the  party  or  corporation 
proceeded  against  within  the  state,  in  orda 
that  creditors  may  reach  them  without  be- 
ing compelled  to  go  to  a  foreign  Jurisdiction 
to  prove  their  claims."  When  the  funds  of 
the  insolvent  corporation  in  Pennsylvania 
were  placed  in  the  hands  of  the  ancillary  re- 
ceiver, they  were  subject  to  the  claims  of 
the  creditors  of  the  corporation  in  this  state. 
The  New  York  receiver  had  no  lien  upon 
them,  and  could  not  take  possession  without 
authority  of  the  court,  which,  as  has  been 
seen,  would  not  be  granted  as  against  the 
rights  of  domestic  creditors.  The  claims  of 
these  creditors  were  duly  presented  to  and 
proved  before  an  auditor  appointed  by  the 
court  while  the  funds  were  still  in  the  hands 
of  the  receiver,  and  witbin  this  Jurisdiction, 
and  hence  subject  to  the  orders  of  the  court 
Until  the  assets  of  an  insolvent  foreign  cor- 
poration have  been  taken  possession  of  by  a 
receiver  appointed  by  the  court  of  the  domi- 
cile of  the  corporation,  and  while  they  are 
still  within  the  domestic  Jurisdiction,  a  for- 
eign receiver,  by  virtue  of  his  appointment, 
is  not  in  a  position  to  assert  his  control  over 
the  assets,  nor  to  exercise  any  authority 
over  them  as  against  domestic  creditors.  The 
manner  in  which  payment  may  be  enforced 
by  domestic  creditors  is  immaterial,  and  nec- 
essarily depends  upon  the  character  of  the 
assets,  and  how  and  by  whom  they  are  held. 
The  appointment  of  a  receiver  here  and  his 
possession  of  the  funds  kept  them  within 
the  Jurisdiction  of  the  court  and  subject  to 
Its  order.  No  attachment  or  other  process 
could  avail  to  reach  the  money  in  the  bands 
of  the  receiver.  The  creditors  here  had  but 
one  course  to  pursue  to  enforce  their  claims 
agHlnst  the  money  in  the  hands  of  the  an- 
cillary receiver,  and  that  was  to  prove  them 
before  the  auditor  appointed  to  distribute 
the  fund.  This  was,  in  effect,  an  action  to 
recover  the  amount  of  the  indebtedness  due 
the  claimants,  and  it  was  instituted  before 
the  foreign  receiver  had  obtained  possession 
of  the  debtor's  assets  here,  and  before  bis 
claim  to  them  had  been  recognized  In  this 
Jurisdiction.  Payment  of  the  claims  was 
thus  properly  enforced  against  the  assets  of 
the  insolvent  corporation  in  this  state.  We 
think  there  was  no  error  committed  by  the 
court  below  in  awarding  the  funds  in  the 
bands  of  the  ancillary  receiver  to  the  domes- 
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tic  creditors  as  against  the  claim  of  the  for- 
eign receiver. 

The  assignments  of  error  are  OTerruled, 
and  the  decree  Is  afOrmed. 


PRINCE  T.  TAKASH. 

(Snpreme  Court  of  Errors  of  Connecticut. 
May  12, 1903.) 

FLBADINO— BIU,  OF  PARTICVLARS-AMBND- 
MENTS— COURTS  —  JURISDICTION  —  AMOUNT 
INVOLVED— DETERMINATION  OF  AMOUNT. 

1.  Where  an  action  is  commenced  by  using 
the  form  of  complaiut  denominated  the  "com- 
mon counts"  in  the  rules  under  the  practice 
act,  before  any  default  can  be  entered  or  judg- 
ment rendered  plaintiff  must  file  a  bill  of  par- 
ticulars of  his  claim. 

2.  Where  a  complaint  alleges  that  plaintiff 
Bold  and  delivered  to  defendant  specified  mer- 
chnndise  at  stated  times,  amounting  to  a  cer- 
tain sum,  and  that  defendant  has  not  paid  for 
the  same,  and  that  plaintiff  claims  damages  in 
a  certain  less  snm,  the  variance  is  immaterial, 
as  the  claim  for  damages  may  be  amended  dur- 
ing trial,  or  the  proof  may  reduce  the  amount 
of  the  agreed  price. 

3.  Plaintiff,  m  commencing  his  action,  used 
the  form  of  complaint  denominated  under  the 
practice  act  the  "common  counts,"  and  there- 
after, after  the  action  was  returned,  filed  a 
bill  of  particulars  showing  that  plaintiff  had 
sold  and  delivered  goods  to  a  certain  amount, 
and  claimed  damages  in  a  certain  sum  less 
than  the  sale  price  of  the  goods.  BM,  that 
it  was  error  to  require  plaintiff  to  amend  his 
complaint  by  stating  whether  any  part  of  the 
claim  or  demand  had  been  paid,  payment  being 
a  defense  which,  under  the  practice  act,  must 
be  specially  alleged  and  proved  by  defendant. 

4.  Gen.  St.  1902,  §§  533,  534,  provides  that  a 
justice  of  the  peace  shall  have  jurisdiction  of 
all  civil  actions  where  the  matter  in  demand 
does  not  exceed  $100,  and  that  the  court  of 
common  pleas  shall  have  jurisdiction  where  it 
exceeds  $100  but  does  not  e-xcced  $500.  By  sec- 
tion 540  all  actions  within  the  jurisdiction  of  a 
justice  may,  after  judgment,  be  transferred  to 
the  court  of  common  pleas  for  trial  de  novo. 
St.  1821,  p.  41,  i  23,  expreffsed  the  limit  of 
jurisdiction  as  follows:  "Wherein  the  debt, 
trespass,  damage  or  other  matter  in  demand 
does  not  exceed,"  etc.  Held,  that  the  amount 
of  matter  In  demand  in  a  cause  in  the  common 
pleas  is  determined  by  the  plaintiff  in  stating 
bis  cause  of  action  and  demand  for  relief,  and 
an  allegation  of  payment  by  defendant,  which 
reduces  the  demand  below  the  jurisdictional 
amount,  does  not  deprive  the  court  of  jurisdic- 
tion. 

Appeal  from  Oourt  of  Common  Pleas,  New 
Haven  Oounty. 

Action  hj  Adolf  Prince  against  Rosalie 
Takash  for  goods  sold  and  delivered,  brought 
to  the  court  of  cojumon  pleas,  and  erased 
from  the  docket  for  want  of  JuriBdlction,  aft- 
er the  plaintiff  had  been  required  to  amend 
bis  bin  of  partlcalarB  by  showing  payments 
claimed  to  reduce  the  amount  unpaid  to  a 
less  snm  than  $100.  Plaintiff  appeals.  Re- 
versed. 

Verrenice  Munger,  for  appellant  Denis  T, 
Walsh,  for  appellee. 

f  t.  Sm  Payment,  vol.  S9,  Cent  Die  I  Itt. 


HAMERSLET,  J.  This  action  Is  brought 
to  recover  the  price  of  goods  sold  to  the  de- 
fendant. In  commencing  the  action  the  plain- 
tiff used  the  form  of  complaint  denominated 
tn  the  rules  under  the  practice  act  "common 
counts,"  and  authorized  for  that  purpose  only. 
After  the  action  was  returned,  the  plaintiff 
filed  a  bill  of  particulars  for  the  purpose  of 
restating  his  cause  of  action  so  that  the 
same  shall  be  stated  as  required  by  the  prac- 
tice act  Until  this  is  done  either  by  a  bill 
of  particulars  or  other  amendment  or  substi- 
tuted complaint,  there  Is  no  complaint  for  the 
purpose  of  taking  a  default  or  rendition  of 
judgment  or  requli-ing  the  defendant  to  an- 
swer. When  tills  is  done,  the  cause  of  action 
thus  stated  stands  for  the  form  of  complaint 
used  in  commencing  the  action,  and  the  date 
of  this  restatement  Is  treated,  for  purposes 
of  answering,  as  the  return  day  of  the  action. 
In  legal  effect  the  bill  of  particulars,  as  filed 
by  the  plaintiff,  framed  a  complaint  which 
alleges  that  the  plaintiff  sold  and  delivered  to 
the  defendant  at  stated  times  specified  mer- 
chandise at  specified  prices,  amounting  in  the 
whole  to  $235.80;  that  the  defendant  has  not 
paid  for  the  same;  and  that  the  plalntlfl 
claims  $150  damages.  Such  a  complaint 
states  a  good  cause  of  action. 

The  fact  that  the  amount  agreed  to  be  paid 
is  greater  than  the  amount  claimed  as  dam- 
ages Is  immaterial  to  any  question  before  ua. 
The  claim  for  damages  may  be  amended  dur- 
ing trial,  or  the  proof  may  reduce  the  amount 
of  the  agreed  price.  The  gist  of  the  action 
is  the  breach  of  the  defendant's  duty  to  pay 
for  the  goods  at  the  time  of  the  sale  and  de- 
livery. It  is  plain  that  the  complaint  dis- 
closed no  ground  for  a  dismissal  of  the  ac- 
tion for  want  of  jurisdiction. 

The  defendant  moved  for  an  order  of  court 
directing  fuller  and  more  particular  state- 
ments of  the  ground  of  the  plaintiff's  claim 
set  forth  in  his  complaint,  and  included  in 
his  motion  a  request  that  the  plaintiff  be  or- 
dered to  amend  his  bill  of  particulars  (mean- 
ing his  bill  of  particulars  filed  for  the  purpose 
of  completing  his  complaint  by  restating  his 
cause  of  action  In  the  manner  required  by 
law)  by  stating  "whether  any  part  of  the 
claim  or  demand  contained  therein  has  been 
paid."  This  motion  was  allowed,  and  the 
court  ordered  the  plaintff  to  amend  his  plead- 
ing by  stating  "whether  any  part  of  the  claim 
or  demand  contained  therein  has  been  paid," 
and  this  order  is  recited  In  the  judgment 
The  plaintiff,  under  protest  and  to  avoid  the 
penalties  he  might  incur  through  disobedience 
of  an  order  of  court  amended  bis  complaint 
by  stating  that  certain  payments  had  been 
made.  The  agreed  price  of  the  goods  sold 
exceeded  in  amount  the  payments  stated  by  a 
sum  less  than  $100.  Thereupon,  on  motion 
of  the  defendant  the  court  ordered  the  case 
to  be  stricken  from  the  docket  The  reason 
of  the  action  is  thus  stated  in  the  judgment 
appealed  from:    The  court  '*ordered  and  dl- 
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rected  that  said  case  be  stricken  from  the 
docket  of  said  court  on  the  ground  that  It 
appears  from  the  bill  of  particulars  filed  In 
said  case  by  tbe  plaintiff  that  said  court  had 
no  Jurisdiction  of  said  case."  This  Judgment 
is  erroneous.  The  court  went  too  far  In  or- 
dering the  plaintiff  to  state  In  his  complaint 
the  fact  of  payment  If  the  plaintiff  had  re- 
lied upon  a  book  account  as  the  ground  of  hla 
claim  or  demand,  and  the  court  had  ordered 
him  to  state  the  whole  account,  a  different 
question  would  be  presented.  But  the  ground 
of  action  Is  the  failure  of  the  defendant  to 
make  tbe  payments  he  was  bound  to  make  at 
the  time  of  each  sale  alleged.  Payments 
subsequent  to  this  breach  of  duty,  which  Is 
tbe  ground  of  the  plaintUTs  claim,  need  not 
be  stated  nor  negatived  In  his  complaint 
Payment  is  a  defense  consistent  with  the 
truth  of  the  plaintiffs  claim,  and  by  the  ex- 
press terms  of  the  practice  act  must  be  spe- 
cially alleged  and  proved  by  the  defendant. 
The  court  erred  In  making  that  portion  of  Its 
order  which  directed  the  plaintiff  to  amend 
his  complaint  by  stating- whether  or  not  pay- 
ments had  been  made,  and  the  plaintiff  Is 
entitied  to  have  the  statement  of  payments 
made  In  obedience  to  this  wder  erased. 

The  power  of  a  trial  court  as  affirmed  la 
the  practice  act  to  direct  a  fuller  and  more 
particular  statement  of  the  ground  of  a  claim 
or  defense  contained  In  any  pleading  is  large- 
ly discretionary,  to  be  exercised  with  cau- 
tion, and  never  for  frivolous  or  unsubstantial 
reasons.  It  may  be  said  In  the  present  case 
that,  if  the  statement  of  payments  should  be 
erased  from  the  complaint,  yet  the  defend- 
ant would  undoubtedly  allege  them  In  the 
answer,  and  the  plaintiff  would  be  obliged  to 
admit  the  allegation,  and  It  would  thereupon 
appear  on  the  face  of  the  pleadings  that  tbe 
court  had  no  Jurisdiction,  and  the  same  Judg- 
ment of  erasure  must  then  be  rendered,  and 
so  It  appears  that  the  plaintiff  suffers  no  real 
Injury.  Such  a  claim  Is  suggested  by  the 
record,  and,  even  If  not  urged  In  argument, 
demands  attention,  for  It  goes  to  the  root  of 
the  substantial  question  before  us. 

A  Justice  of  the  peace  has  Jurisdiction  of 
civil  actions  for  legal  relief  wherein  the  mat- 
ter in  demand  does  not  exceed  $100.  The 
court  of  common  pleas  has  Jurisdiction  In 
such  civil  actions  wherein  the  matter  in  de- 
mand exceeds  $100  but  does  not  exceed  $500. 
Gen.  St -1902,  »  533,  534.  All  actions,  ex- 
cept summary  process,  within  the  Jurisdic- 
tion of  a  Justice,  may,  after  Judgment,  and 
at  the  option  of  either  party,  be  transferred 
to  the  court  of  common  pleas  for  trial  de 
novo.  Oen.  St  1902,  J  540.  The  precise 
question  Is,  what  rule  governs  the  court  of 
common  pleas  In  applying  the  limit  thus 
placed  upon  the  exercise  of  Its  Jurisdiction  to 
an  action  like  the  one  before  us?  It  Is  not 
the  purpose  of  this  legislation  to  compel  the 
settiement  of  all  controversies  involving  a 
small  amount  by  a  Justice  court  nor  to  pre- 
vent tbe  court  of  common  pleas  from  exer- 


cising any  Jurisdiction  In  such  controT'ercie& 
Its  main  purpose  Is  to  send  such  causes  in 
the  first  instance  to  a  Justice  court  when  the 
relief  demanded  by  the  plaintiff  does  not  ex- 
ceed $100.  The  limit  was  formerly  ex- 
pressed 88  follows:  "Wherein  the  debt,  tres- 
pass, damage  or  other  matter  in  demand  does 
not  exceed,"  etc.  St  1821,  p.  41,  |  23.  The 
meaning  has  not  been  altered  by  the  con- 
densation in  language  made  in  tbe  revision 
of  1876. 

When  a  plaintiff  brings  bis  action  to  a 
court  of  common  pleas  upon  a  money  demand 
to  recover  damage  caused  by  the  defendant's 
breach  of  duty,  and  tbe  amount  of  damage 
claimed  exceeds  $100,  and  the  recovery  of 
that  sum  Is  legally  possible  upon  proof  of 
his  cause  of  action  as  stated,  that  court  has 
Jurisdiction  of  the  action,  and  Its  Jurisdiction 
Is  unaffected  If,  In  tbe  course  of  subsequent 
proceedings,  the  plaintiff  falls  to  prove  his 
cause  of  action  as  stated  or  to  prove  a  dam- 
age In  excess  of  $100,  or  If  the  defendant 
succeeds  through  proof  of  payment  or  slm- 
lior  defense  In  reducing  the  amount  of  dam- 
age recovered  to  less  than  $100.  In  other 
words,  the  amount  of  the  matter  in  demand 
in  such  a  case  Is  determined  by  the  plaintiff 
in  stating  his  cause  of  action  and  demand  for 
relief.  This  rule  has  been  practically  ap- 
plied in  many  cases,  and  Is  one  most  consist- 
ent with  the  evident  purpose  of  our  legisla- 
tion, and  most  convenient  In  practice.  Gre- 
tber  V.  Klock,  39  Conn.  133,  135;  Hunt  v. 
Rockwell,  41  Conn.  51;'  Hannon  v.  Bramley. 
65  Conn.  193,  200,  32  Atl.  336.  If,  upon  the 
trial,  the  defendant  reduces  the  amount  of 
Judgment  below  $100  by  proof  of  payment 
that  fact  can  have  no  more  effect  upon  Juris- 
diction than  a  like  reduction  of  Judgment 
through  failure  of  the  plaintiff  to  prove  any 
allegation  of  his  complaint,  and  as  affecting 
Jurisdiction  there  Is  no  distinction  between 
payment  alleged  by  defendant  and  proved 
by  witnesses,  and  payment  so  alleged  and 
proved  by  admissions  of  the  plaintiff,  wheth- 
er In  open  court  or  by  failure  to  deny  the  al- 
legation or  express  admission  In  his  reply. 
In  either  case  the  court  adjudges  the  amount 
due  the  plaintiff  in  the  exercise  of  Its  Juris- 
diction, determined  by  the  complaint  The 
plaintiff  may,  upon  return  of  his  action  to 
court,  so  amend  his  complaint  that  tbe 
amount  of  the  matter  in  demand  will  clearly 
appear  upon  the  face  of  his  virrlt  and  com- 
plaint not  to  exceed  $100,  and,  such  amend- 
ment relating  to  the  return  day  of  the  writ, 
it  Is  apparent  upon  the  face  of  the  writ  that 
the  court  had  no  Jurisdiction.  But  where 
the  writ  88  returned  shows  Jurisdiction,  and 
tbe  defendant  has  appeared  and  submitteU 
to  tbe  Jurisdiction,  it  Is  at  least  doubtful  how 
far  the  plaintiff  can  use  his  right  to  amend 
for  tbe  mere  purpose  of  avoiding  a  Jurisdic- 
tion he  has  himself  invoked.  Certainly, 
when  an  inadvertent  statement  In  an  amend- 
ment may  accomplish  such  a  result,  the  court 
will  permit  him  to  further  amend  by  erasing 
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tbe  statement  Orether  v.  Elock,  88  Conn. 
133. 

It  1b  unnecessary  to  consider  how  the  court 
may  deal  with  a  plaintiff  who  knowingly 
makes  false  statements  Of  fact  In  his  com- 
plaint for  the  purpose  of  deceiving  the  court 
and  injuring  the  defendant.  In  this  case 
there  can  be  no  question  of  the  good  faith  of 
the  plaintiff  in  bringing  the  action  to  the 
court  of  common  pleas.  His  statement  of 
the  cause  of  action  and  of  his  claim  for  dam- 
age determined  the  amount  In  demand  as 
within  the  jurisdiction  of  the  court.  This 
jurisdiction  could  not  be  affected  by  tbe 
amount  of  damages  actually  recovered, 
whether  tbe  adjudication  of  that  amount 
might  depend  In  part  upon  admissions  con- 
tained In  pleadings  subsequent  to  the  com- 
plaint or  wholly  upon  the  facts  established 
by  testimony. 

There  Is  error,  and  tbe  Judgment  of  the 
court  of  common  pleas  Is  reversed.  Further 
proceedings  may  he  had  in  that  court  accord- 
ing to  law.    Tbe  other  Judges  concurred. 


BEOWN  et  al.  v.  CITY  OF  WATBRBURY. 

(Supreme  Court  of  Errors  of  Connecticut. 

May  12,  1903.) 

WATERWATS  —  CONDEMNATION  —  DAMAQES  — 

BENEFITS— ASSESSMENT— EVIDENCE 

— ADMISBIBILITT. 

1.  A  city  condemned  a  right  of  way  through 
certain  land  in  order  to  maKe  a  waterway  for 
the  waters  of  a  brook  which  flowed  through  the 
land,  the  channel  of  the  brook  at  other  points 
not  neing  of  snfllclent  capacity  to  care  for  the 
ilow  of  water  at  all  times.  The  atrip  of  land 
taken  for  such  purpose  embraced  an  existing 
conduit.  The  landowner,  on  an  assessment  of 
damages  and  benefits,  was  permitted  to  show 
that  for  some  years  the  watei-s  of  the  brook  had 
increased  to  more  than  their  former  and  natural 
flow  by  the  erection  of  a  number  of  mills  with- 
in the  watershed  of  the  brook.  Beld  that,  the 
court  having  found  that  the  conduit  was  en- 
tirely adequate  to  take  all  the  water  at  all 
times  coming  through  the  brook,  the  admission 
of  such  evidence  was  not  prejudicial  to  the  city. 

2.  The  landowner  claimed,  as  part  of  his 
damage,  that  he  had  been  deprived  of  the  right 
to  shift  tbe  bed  of  the  brook,  and  was  'so 
prevented  from  increasing  tbe  cellar  room  of  his 
building.  Held,  that  the  admission  of  evidence 
as  to  the  ex'tent  of  such  damage  was  not  prej- 
udicial to  the  city;  the  court  having  found  that 
it  "was  not  proven  with  reasonable  certainty," 
and  having  assessed  only  -  nominal  damages 
therefor. 

3.  Questions  asked  witnesses,  which  were  not 
answered,  furnished  no  ground  for  a  new  trial, 
«ven  if  the  questions  were  inadmissible. 

4.  A  brook  ran  through  certain  land;  its 
waters  being  confined  by  a  conduit,  the  sides 
of  which  were  walls  of  masonry.  The  city,  de- 
termining that  a  wider  waterway  was  neces- 
sary, condemned  a  strip  of  land  which  em- 
braced  the  existing  waterway.  Held  proper,  on 
an  assessment  of  damages  and  benefits,  to  re- 
gard the  land  covered  by  the  wails  of  masonry 
as  of  more  valne  to  the  landowner  than  that 
covered  by  the  waterway;  it  appearing  that  the 
former  conid  be  nsed  for  some  purposes  whicli 
the  latter  could  not. 

6.  A  finding  that  damages  were  assessed  by 
"taking  into  consideration  the  existence  of  the 
brook  and  its  walls,  and  the  extent  to  which 


they  affected  the  valne  of  the  land  taken,"  did 
not  support  a  claim  that  the  court  regarded  the 
land  covered  by  the  side  waUs  of  the  old  water- 
way as  unincumbered. 

Appeal  from  Superior  Court,  New  Haven 
County;   Silas  A.  Uobinson,  Judge. 

Action  in  tbe  nature  of  an  appeal  from  an 
assessment  of  beneUts  and  damages  on  ac- 
count of  a  local  public  Improvement  made 
by  the  city  of  Waterbury,  brought  by  Robert 
K.  Brown  and  others  against  the  city.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Charles  G.  Root  and  Jobn  P.  Kellogg,  for 
appellant.  William  H.  Williams  and  Wilson 
H   Pierce,  for  appellees. 

TORRANCE,  C.  J.  In  1899  the  present 
appellees  were  tbe  owners  of  a  certain  lot 
of  land  in  the  city  of  Waterbury,  through 
which  flowed  a  natural  water  course,  called 
"Little  Brook,"  in  a  conduit  made  by  the 
predecessors  in  title  of  tbe  appellees  in  ac- 
cordance with  tbe  provisions  of  a  resolution 
of  tbe  common  council  of-  the  city  of  Water- 
bury passed  in  1867.  The  waterway  ha  this 
conduit  was  four  feet  wide  and  four  feet 
deep.  Each  side  wall  of  the  conduit  was  of 
masonry  one  foot  in  thickness.  The  bottom 
of  It  was  cobbled,  and  the  top  was  covered 
with  flagstones.  Said  conduit  was  entirely 
sufficient  to  take  (tare  of  and  conduct  all  tbe 
water  of  tbe  brook,  but  the  channel  of  tbe 
brook  on  tbe  lands  of  others  above  and  be- 
low tbe  land  of  tbe  appellees  was  not  of 
sufficient  capacity  to  take  care  of  the  flow 
of  the  brook  at  all  times,  and  In  consequence 
thereof  the  water  at  times  overflowed  tbe 
banks  of  the  brook  and  caused  damage.  To 
remedy  this,  the  city.  In  1899,  by  condemna- 
tion proceedings,  laid  out  and  took,  for  the 
waters  of  this  brook,  a  right  of  way  ten  feet 
wide  through  the  land  of  the  appellees,  and 
of  others  above  and  below  them  on  this 
brook;  following  substantially  the  course  of 
the  brook  as  it  then  was.  As  a  part  of  said 
condemnation  proceedings,  tbe  city  caused  to 
be  assessed  to  tbe  appellees,  as  damages  for 
the  layout  of  said  right  of  way  through  their 
land,  the  sum  of  $532,  and  as  benefits  the 
sum  of  $1,719.  From  this  assessment  of 
damages  and  benefits  the  present  appellees 
took  an  appeal  to  the  superior  court,  and 
upon  the  trial  of  that  appeal  that  court  as- 
sessed as  damages  to  them  the  snm  of  $1,810, 
and  found  that  there  were  no  benefits  result- 
ing to  them  from  said  layout  of  said  right 
of  way,  and  rendered  Judgment  accordingly; 
and  from  that  judgment  the  present  appeal 
was  taken. 

The  city  now  contends  tbat  the  court  be- 
low erred  in  the  trial  of  said  cause  (1)  In  its 
rulings  upon  evidence;  and  (2)  in  overruling 
a  certain  claim  made  by  tbe  city  (n  tbe  court 
below. 

The  claimed  erroneous  rulings  upon  evi- 
dence will  be  first  considered. 

Tbe  city  apparently  claimed  that  tbe  con- 
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dnlt  for  tbla  brook,  through  the  land  of  the 
appellees,  was  inadequate,  and  therefore  a 
larger  one  was  necessary,  ana  that  this  was 
a  benefit  to  the  appellees.  The  appellees 
were  permitted  to  show  by  the  witness  Calms 
that  during  the  last  12  years  the  waters  of 
Little  Brook  had  been  increased  to  more  than 
their  former  and  natural  flow  by  the  erection 
of  many  buildings  within  its  watershed.  The 
city  objected  to  tnls  evidence  as  not  being 
within  the  pleadings.  It  was  apparently  of- 
fered merely  to  show  that.  If  the  conduit 
was  Inadequate  at  times,  it  was  because  of 
the  addition  so.made  to  the  natural  flow  of 
the  brook.  The  court  has  found,  however, 
that  the  old  conduit  was  entirely  adequate 
to  take  all  the  water  at  all  times  coming 
through  the  brook;  and,  in  view  of  this,  the 
evidence  objected  to  clearly  did  the  city  no 
harm,  and  furnishes  no  ground  for  a  new 
trial,  even  if  we  concede,  without  deciding, 
that  It  was  not  admlaalble. 

On  the  trial  below  the  present  appellees 
claimed,  as  one  element  of  their  damages, 
that  they  had,  by  the  layout,  been  deprived 
of  their  right  to  shift  tne  bed  of  Little  Brook 
on  their  own  land  at  pleasure,  and  were  thus 
prevented  from  increasing  the  cellar  room  of 
their  building  frcmtlng  on  Main  street,  and 
occupied  as  a  dry-goods  store.  In  proof  of 
the  amount  and  extent  of  each  damages, 
Curran,  Brown,  and  GatFoey,  witnesses  for 
the  present  appellees,  were  permitted,  against 
the  objection  of  the  city,  to  give  certain  evi- 
dence detailed  upon  the  record.  The  court 
has  found  that  the  extent  and  amount  of  the 
damages  to  the  appellees  from  this  cause 
"was  not  proven  with  reasonable  certainty," 
and  assesses  only  nominal  damages  therefor. 
In  view  of  this  finding,  the  admission  of  the 
evidence  in  question  clearly  did  the  city  no 
harm,  'Whatever  view  may  be  taken  of  Its 
admissibility— a  point  which  need  not  here  be 
considered. 

The  question  asked  of  the  witness  Brooks 
as  to  the  value  of  a  given-sized  strip  of  the 
appellees'  land,  and  his  answer  thereto,  were, 
we  think,  admissible,  under  the  circumstan- 
ces detailed  upon  the  record  with  reference 
thereto. 

The  questions  asked  of  the  witnesses  Gaff- 
ney  and  Broughton,  as  set  forth  In  paragraphs 
37  and  38  of  the  finding,  to  which  the  city 
objected,  do  not  appear  to  have  been  answer- 
ed, and  therefore  furnish  no  ground  for  a 
tiew  trial,  even  if  the  questions  were  inad- 
missible. 

The  foregoing  includes  all  the  rulings  upon 
evidence  of  which  the  city  complains,  and 
none  of  them  furnish  grounds  for  a  new 
trial.  The  remaining  errors  assigned  relate 
to  a  certain  claim  made  by  the  city  in  the 
court  below,  and  the  ruling  of  the  court 
thereon. 

The  court  finds.  In  effect,  that  by  the  con- 
demnation proceedings  the  city  took  a  per- 
manent easement  in  a  strip  of  the  appellees' 
'and  10  feet  wide  and  about  200  feet  long, 


and  laid  a  new  conduit  thereon;  but,  in 
estimating  the  damages  caused  by  such  tak- 
ing, the  court  held,  and  took  into  account 
the  fact,  that  the  appellees  were  still  entitled 
to  use  said  strip  for  any  purpose  not  incon- 
sistent with  said  easement  Within  the  10 
foot  wide  strip  thus  taken  by  the  dty  ran 
the  old  conduit,  with  its  4  foot  wide  water- 
way, and  its  side  walls,  each  1  foot  thick. 
As  we  understand  the  finding,  which  Is  not 
as  clear  as  It  might  be  upon  this  point  the 
dty  claimed,  in  effect  that  the  appellees, 
prior  to  the  condemnation  proceedings,  were 
deprived  to  the  same  extent  and  as  effectual- 
ly of  the  use  of  the  land  covered  by  the 
side  walls  of  the  old  conduit  as  they  were 
of  the  use  of  the  land  covered  by  the  water- 
way, and  that  consequently  their  damages 
for  the  land  covered  by  the  walls  should  be 
no  greater  than  their  damages  for  a  like 
quantity  of  the  land  covered  by  the  water- 
way. The  court  In  effect,  overruled  this 
claim,  and  held,  in  substance,  that  the  land 
covered  by  the  walls  was  of  more  value  to 
the  appellees  than  that  covered  by  the  water- 
way. Inasmuch  as  It  Is  apparent  from  the 
facts  found,  that  the  land  covered  by  the 
walls  of  the  old  conduit  could  be  used  for 
some  purposes  for  which  the  land  covered 
by  the  waterway  could  not  be  used,  we  think 
the  court  was  right  in  holding  that  the  for- 
mer was  more  valuable  than  the  latter. 

In  its  brief  the  city  claims,  in  effect  that 
In  assessing  damages  the  court  regarded  the 
land  covered  by  the  side  walls  of  the  old 
conduit  as  unincumbered;  but  this  claim  do^ 
not  appear  to  have  been  made  In  the  court 
below,  nor  to  be  supported  by  the  finding. 
The  finding.  Is  that  damages  were  assessed 
by  "taking  into  consideration  the  existence 
of  the  brook  and  its  walls,  and  the  extent 
to  which  they  afTected  the  value  of  the  land 
taken."  We  think  the  record  fails  to  show 
that  the  trial  court  erred  in  its  assessment 
of  dn  mages. 

There  is  no  error.  The  other  Judges  con- 
curred. 


SCHLOSSNAGLE  v.  KOLB. 

(Court  of  Appeals  of  Maryland.    May  8,  1903.) 

TRESPASS  —  POSSESSION  —  RESTORATION  BT 
LEASE  PROM  RIGHTFUL  OWNER  —  ADVERSE 
POSSESSION— INTERRUPTION. 
1.  Land  was  patented  to  plamtitrs  grantois. 
Afterwards  it  and  other  land  was  patented  to 
defendant's  grantors,  who  went  into  possession 
of  part  of  it.  Later  plaintiff's  grantors  entered 
peaceably  on  it,  in  assertion  of  their  title,  aiid 
persons  in  possessiou  of  parts  of  it.  In  acknowl- 
edgment of  the  right  of  said  grtMtorH  to  the 
possession,  took  from  them  leases  of  the  parti 
of  which  they  had  possession.  Beld,  that  the 
possession  of  all  the  land  embraced  in  the  pat- 
ent to  plaintiff's  grantors,  and  who  were  the 
rightful  owners  thereof,  was  thns  restored  to 
them,  arresting  the  running  of  the  statute,  and 
giving  the  necessary  possession  for  maintenance 
of  an  action  of  trMpass. 

Appeal  from  Circuit  Court,  Garrett  County        i 
A.  Himter  Boyd,  Judge. 
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Action  by  J.  George  Kolb  against  George 
BchloBsnagle.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BRISCOE,  PBABCS;  SCHMUQKWR,  and 
JONES.  JJ. 

R.  T.  Semmes,  for  appellant  Edward  H. 
Sinc^  for  appellee. 

JONES,  J.  Tills  18  an  appeal  from  a  Judg- 
ment of  the  circuit  court  for  Garrett  county 
in  a  case  of  trespass  "quare  dauaum  freglt." 
The  action  was  instituted  in  that  court  by  the 
appellee  against  the  appellant  for  an  alleged 
trespass  upon  a  tract  of  land  called  "Fried- 
land,"  the  title  to  and  possession  of  which  the 
appellee  claimed  to  be  In  him.  The  appellant 
took  defense  on  warrant;  and  the  evidence, 
in ,  connection  with  the  return  made  under 
tlie  warrant,  shows  little  or  no  dispute  about 
the  tacts  wblcb  must  control  the  decision 
of  the  case.  At  the  conclusion  of  the  testi- 
mony the  appellant  asked  of  the  court  two 
instructions  that  related  to  the  right  of  re- 
covery against  him.  These  having  been  re- 
jected by  the  trial  court,  he  excepted.  The 
exception  thus  taken  presents  the  only  ques- 
tion which  the  record  brings  up. 

It  appears  from  the  proofs  that  in  1840  a 
patent  Issued  from  the  state  of  Maryland  to 
Ueorge  Templeman  and  David  Stewart  for 
the  tract  of  land,  Frledland,  to  which  the  con- 
troversy here  relates.  In  regular  course  of 
devolution,  through  sundry  mesne  conveyan- 
ces, the  paper  title  to  this  land  became  vest- 
ed In  the  appellee.  It  was  conveyed  to  him 
by  deed  dated  the  30th  day  of  March,  1806, 
from  Margaret  Sturgis  and  Russell  Sturgis, 
her  husband,  which  was  duly  recorded,  and 
under  which  it  appears  he  Immediately  went 
Into  possession.  The  locus  In  quo  of  the  tres- 
pass alleged  is  embraced  within  the  lines  of 
the  patent  for  Frledland,  and  of  the  appel- 
lee's deed.  Frledland,  as  patented,  contained 
200^  acres  of  land.  There  were  no  Inclo- 
snres  around  the  tract,  and  none  of  the  par- 
ties through  whom  the  title  passed  In  course 
of  devolution  to  the  appellee  ever  lived  upon 
or  actually  occupied,  in  person,  any  part  of 
the  same;  but  the  land  bad  been  duly  assess- 
ed to  the  parties  under  whom  the  appellee 
claims,  and  the  taxes  thereon  were  paid  by 
tbera  before,  and  by  him  since,  he  bought  it 
In  1874,  John  W.  Flke  obtained  a  patent  from 
tlie  state  for  a  tract  of  land  by  the  name  of 
"Fike's  Venture,"  which  consisted  of  316 
acres,  and,  together  with  other  land,  embra- 
ced within  Its  lines  all  of  the  land  covered 
by  the  patent  for  Frledland.  In  1871,  Chris- 
tian Flke,  father  of  John  W.  Flke,  had  obtain- 
ed a  warrant  from  the  Land  OfBce,  and  upon 
tbis  a  certificate  of  survey  locating  Flke'a 
Venture,  but  did  not  get  out  a  patent  This 
location  was  Identical  with  the  location  of  the 
same  land  in  the  patent  issued  to  John  "W. 
Flke  In  1874,  except  that  this  patent  along  its 
eastern  boundary,  which  was  Identical  with 


tbe  eastern  boundary  of  Frledland,  indnded 
a  strip  of  land  not  embraced  within  the  lines 
of  the  location  made  in  the  certificate  of  sur- 
vey of  1871.  Christian  Flke  entered  upon 
this  land,  and  built  a  house  and  erected  a 
sawmill  on  Bear  creek,  as  shown  upon  the 
plats.  He  died  before  obtaining  a  patent 
and  by  Ills  will,  dated  in  1872  and  probated  in 
1873,  he  devised  to  his  son,  John  W.  Flke,  "a 
certain  tract  of  land  lying  on  Bear  creek, 
formerly  vacant,  but  recently  known  as  my 
[his]  sawmill  jftoperty,  containing  one  hun- 
dred and  fifty  acres,  more  or  less."  The 
buildings  erected  by  Christian  Fike  were 
within  tbe  lines  of  tbe  patent  for  Fike's  Ven- 
ture subsequently  obtained  by  Joim  W.  Fike, 
and  of  the  certificate  of  survey  made  prior 
thereto  for  his  father;  but  neither  the  build- 
ings, nor  any  Indosures  In  connection  with 
them,  were  within  the  Unes  of  Frledland.  It 
was  in  evidence  that  la  1876,  John  W.  Flke 
gave  to  the  appellant  a  paper  under  which 
the  latter  claims  to  have  entered  into  posses- 
sion of  land  described  in  a  deed  subsequent- 
ly executed  to  him  by  Flke  on  the  8d  day  of 
January,  1878.  This  deed  embraced  within 
its  outlines  that  part  of  Fike's  Venture  upon 
which  the  sawmill  and  house  bad  been  built 
and  also,  besides  other  land  within  the  pat- 
ent for  Fike's  Venture,  all  that  part  of  the 
tract  of  land  covered  by  the  patent  for  Frled- 
land which  lay  within  the  lines  of  the  cer^ 
tiflcate  of  survey  made  in  1871  for  Christian 
Fike.  It  contained,  however,  an  exception 
from  the  grant,  as  follows:  "Excepting 
•  •  •  eighty  acres  heretofore  sold  to  Cath- 
erine Geiss,  also  thirty-one  acres  and  132 
perches  sold  to  Michael  Harden."  The  land 
referred  to  as  sold  to  Catherine  Geiss  is  de- 
scribed in  a  deed  to  her  from  A.  J.  Flke, 
administrator  of  John  W.  Fike,  which  la 
dated  on  the  4th  day  of  Decciubcr,  1884,  and 
was  recorded  on  the  21st  of  February,  1885. 
This  deed,  with  other  land.  Includes  a  small 
part  of  Frledland,  and  recites  that  a  deed  was 
executed  to  Catherine  Geiss  on  the  3d  day  of 
January,  1878,  by  John  W.  Fike,  for  the  land 
therein  described,  but  that  through  negligence 
this  last-named  deed  was  never  delivered  to 
her  and  was  never  recorded.  It  does  not  ap- 
pear Just  when  ber  occupancy  or  possession 
began;  but  she  and  her  husband,  William 
Geiss,  were  on  tbe  17tta  day  of  December, 
1884,  in  occupancy  of  a  part  of  the  land  de- 
scribed in  her  deed  which  lay  within  the 
bounds  of  Frledland.  The  land  referred  to 
as  sold  to  Michael  Harden  is  described  in  a 
deed  to  him  from  John  W.  Flke,  bearing  date 
January  3,  1878,  but  not  recorded  until  No- 
vember 10,  1892,  and  lies  wholly  within  the 
lines  of  Frledland.  In  December,  1884,  he 
bad  cleared  and  was  In  occupancy  of  a  part 
of  this  land.  In  addition  to  the  Inclosures  of 
parts  of  Frledland  in  tbe  occupancy  of  Geiss 
and  Harden,  there  was  one  by  Henry  Kolb 
which  covered  a  part  of  Frledland  that  lay 
within  the  lines  of  the  appellant's  deed,  and 
also  a  part  of  the  strip  of  land  on  the  eastern 
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boundary  of  that  tract  which  was  not  Includ- 
ed In  the  bonnda  of  said  deed.  Eolb  bad  no 
paper  title,  and  how  be  first  came  Into  occu- 
pancy of  the  land  does  not  appear  in  the  evi- 
dence. He  testifled  that  In  1876  the  appel- 
lant came  to  bim  with  two  men  who,  he 
(appellant)  told  him,  were  owners  of  the  land 
and  wanted  to  sell  It  to  blm  (Kolb),  and  pro- 
posed that  he  and  appellant  should  buy  It  In 
partnership;  that  after  this  he  (Kolb)  was 
In  possession  of  part  of  the-  land,  and  cleared 
It  himself;  that  he  "held  it  under  somebody 
—Stewart  was  one  of  them";  that  "he  found 
It  out. from  the  Land  Office";  that  he  **never 
entered  the  laud  under  any  agreement"  with 
Flke,  and  "never  made  any  agreement  with 
Flke  in  reference  to  the  timber";  that  "later 
he  cleared  about  an  acre";  and  that  he  "be- 
gan clearing  In  1858,  and  kept  on  until  Flke 
ran  off  the  land."  With  the  exception  of  the 
improvements  and  inclosurea  which  have 
been  noticed,  all  the  land  patented  as  "Flke'B 
Venture"  was  wild,  uncultivated,  and  unin- 
dosed.  There  was  testimony  on  behalf  of 
the  appellant  that  he  and  his  grantor  had  cut 
timber  on  the  land,  Fike's  Venture;  had 
pastured  it;  had  made  sugar  from  sugar 
trees  on  it;  and  had  kept  off  trespassers. 
Some  of  these  acts  were  done  upon  Friedland, 
but  do  not  appear  to  have  had  special  refer- 
ence to  assertion  of  title  to  or  possession  of 
that  tract  as  distinct  from  Fike's  Venture,  or 
as  a  distinct  part  thereof,  but  to  have  been 
done  indiscriminately  as  respects  the  two 
tracts.  Land  by  the  name  of  "Fike's  Ven- 
ture" was  assessed  to  the  appellant's  grantor, 
and  taxes  were  paid  accordingly  by  both  the 
appellant  and  his  grantor.  In  December, 
1884,  an  agent  of  the  appellee's  grantors  went 
upon  the  land  "Friedland,"  and.  In  assertion 
of  their  title  and  right  to  the  same,  leased  to 
William  Geiss  and  Michael  Harden  the  parts 
of  the  tract  then  Inclosed  and  occupied  by 
them  respectively.  Geiss  and  Harden  both 
recognized  the  title  thus  asserted,  and  exe- 
cuted with  the  agent  leases  for  one  year  each, 
under  seal.  Each  lease  expressed  that  it  was 
made  on  behalf  of  Russell  Sturgis,  Jr.,  and 
Margaret  Sturgis,  his  wife,  as  lessors  "for 
that  portion  of  the  tract  of  land  known  as 
'Friedland,'  situated  In  (Jarrett  county,  state 
of  Maryland,  now  Inclosed  and  occupied  by 
him"— being  In  the  one  case  Geiss,  and  In  the 
other  Harden.  In  like  manner  in  May,  1895, 
the  same  agent  leased,  on  behalf  of  the  ap- 
pellee's grantors,  to  Henry  Kolb,  "that  por- 
tion of  the  tract  of  land  known  as  'Fried- 
land,' •  •  •  and  which  the  said  Kolb 
has  had  under  fence."  This  lease  was  for 
one  year  from  May  1,  1895,  and  was  current 
at  the  date  of  the  appellee's  deed. 

Upon  this  state  of  facts  the  appellant,  by 
the  prayers  set  out  In  his  exception,  asked 
the  court  to  say,  as  matter  of  law,  "that  there 
Is  no  sufficient  evidence  In  this  case  of  pos- 
session in  the  plaintiffs  as  to  enable  them  to 
recover  in  this  action";  and,  further,  that 
if  the  court  (sitting  without  a  Jury)  should 


find  that  the  appellant  "entered  into  pos- 
session of  that  part  of  the  tract  called 
'Flke'B  Venture,'  described  in  the  deed  to 
him,  •  •  •  and  hath  continued  In  the 
possession  thereof  from  that  time  until  the 
beginning  of  this  suit,  and  by  actually  occu- 
pying with  a  mill  and  other  outbuildings  a 
portion  of  said  land  and  claimed  title  to  the 
extent  of  the  outlines  of  his  deed  •  •  • 
by  cutting  timber  thereon  for  the  use  of  bis 
mill,  paying  taxes  thereon,  and  pasturini; 
the  same,  and  keeping  off  trespassers;  and 
if  they  further  find  the  acts  of  trespass  com- 
plained of  to  have  been  committed  •  •  • 
within  the  lines  of  a  tract  of  land  called 
'Fike's  Venture,'  as  described  and  held  under 
said  deed"— then  the  plaintiffs  were  not  en- 
titled to  recover;  and  further  aaked  the  court 
to  say  "that  the  lease  •  •  •  to  Michael 
Harden,  and  that  to  William  Geiss,  and  tliat 
to  Henry  Kolb,  cannot  have  the  effect  of 
placing  the  grantors  of  the  said  leases  in 
possession  of  any  part  of  the  tract  called 
'Friedland'  which  is  not  described  in  said 
several  leases;  and  if  they  further  find  that 
the  only  act  of  entry  by  the  plaintiff  consist- 
ed of  the  recording  of  his  deed,  and  the  forci- 
ble occupation  of  the  land  on  which  the  tres- 
pass is  claimed  to  have  been  committed,  then 
the  plaintiff  is  not  entitled  to  recovo-; 
•  •  •  provided  that  they  shall  find  that 
George  Schlossnagle  [appellant]  was  in  act- 
ual occupancy  of  the  premises  at  the  time 
the  plaintiff's  deed  was  recorded,  under  the 
deed  to  him  as  aforsald."  Without  stopping 
to  inquire  whether  or  not  these  prayers,  as 
framed,  may  or  may  not  be  faulty  in  other 
respects,  and  looking  only  to  the  legal  prop- 
ositions they  were  intended  to  assert,  they 
were  properly  refused  upon  the  state  of  evi- 
dence in  this  case.  The  theory  upon  which 
they  are  based  is  that  there  was,  by  the  ap- 
pellant and  his  gi-antor,  a  complete  disseisin 
and  ouster  of  possession  of  those  claiming 
title  under  the  patent  to  Friedland  as  to  that 
tract,  and  that  such  disseisin  continued  down 
to  the  time  of  the  committing  of  the  tres- 
pass here  complained  of,  and  of  the  bring- 
ing of  this  suit,  by  reason  of  which  the  ap- 
pellee had,  at  best,  at  the  time  of  suit 
brouglit,  but  a  mere  right  of  entry,  which 
will  not  support  an  action  of  trespass.  In- 
Jury  to  the  possession  is  the  gist  of  the  ac- 
tion of  trespass,  and  to  support  such  action 
the  plaintiff  must  show  possession  of  the  lo- 
cus In  quo;  but  this  does  not  mean  that  he 
must  be  in  actual  occupancy  thereof.  A  valid 
title  to  the  locus  In  quo  draws  to  It  the  pos- 
session, and  upon  the  possession  which  the 
law  so  implies  the  action  will  lie,  though  the 
locus  of  the  trespass  be  in  a  wild  and  imoccu- 
pled  state.  Gent  v.  Lynch,  23  Md.  58-63, 
87  Am.  Dec.  558;  Hoye  v.  Swan's  Lessee,  5 
Md.  237,  and  cases  there  cited.  In  this  case 
those  claiming  title  under  the  patent  of  184ii 
show  a  clear  paper  and  record  title,  by  their 
prima  facie  proof,  to  Friedland.  There  is  no 
dispute  or  question  about  this.     Down  to 


Digitized  by 


Google 


Md4 


SCHLOSSNAGIiB  v.  KOLB. 


1009 


1874,  when  John  W.  Flke  obtalnecl  the  pat- 
ent for  Flke's  Venture,  they  had  by  Intend- 
ment of  law  the  possession  of  all  the  land 
covered  by  the  patent  of  1840.  How  far 
those  holding  title  to  Frledland  were  affected 
in  their  iMBsesBlon  of  that  tract,  If  they  were 
affected  at  all,  by  the  certificate  of  survey 
of  1871  to  Christian  Fike,  and  what  was  done 
under  It  and  In  connection  therewith,  is  not  a 
material  Inquiry  in  this  case,  as  will  appear 
from  the  expression  of  views  which  follows. 
The  propositions  involved  in  the  contention 
of  the  appellant  find  their  strongest  support 
In  the  claim  made  that,  by  virtue  of  the  pat- 
ent of  1874,  his  grantor,  having  had  posses- 
sion of  a  part  of  the  land  described  therein, 
and  making  claim  to  the  whole,  had  color  of 
title  thereto,  and,  as  a  consequence,  by  In- 
tendment of  law,  possession  of  the  whole; 
and  that  for  like  reasons,  under  the  deed  of 
January  3,  1878,  he  had,  at  the  time  of  the 
trespass  committed,  possession  of  all  that 
part  cf  Frledland  which  is  embraced  within 
the  boundaries  of  his  deed,  and  of  the  locus 
of  the  trespass,  to  the  exclusion  of  the  right- 
ful owners  therefrom.  It  is  settled  law, 
with  some  quallflcatlons  that  the  facts  of 
this  case  do  not  require  us  to  have  reference 
to,  that  If  a  party  makes  entry  upon  and 
goes  into  possession  of  a  part  of  a  tract  of 
land  with  color  of  title  to  the  whole,  claim- 
ing title  to  the  whole,  he  is,  in  law.  In  pos- 
session, constrcctively,  to  the  extent  of  the 
tmunds  of  his  title.  Hoye  v.  Swan's  Lessee, 
5  Md.  237;  Parker  v.  Wallis,  60  Md.  15,  46 
Am.  Rep.  703.  Now,  giving  the  appellant 
the'  benefit  of  the  principle  of  law  Just  ad- 
verted to,  and  assuming  that  he  went  into 
possession  of  the  land,  embracing  the  locus 
in  quo,  under  his  deed  of  1878,  as  set  out  in 
the  prayers  under  consideration,  the  question 
recurs,  did  such  possession  continue  to  the 
time  of  the  trespass  committed?  When,  in 
1884,  the  grantors  of  the  appellee  entered 
peaceably  upon  the  land  In  controversy  in  as- 
sertion of  their  title  thereto,  and  made  the 
leases  to  Oeiss  and  Harden,  who.  In  ac- 
knowledgment of  the  right  of  the  said  grant- 
ors to  the  iKissesslon,  executed  to  them  the 
leases,  the  ixissession  of  the  parts  of  the  land 
8o  leased  undoubtedly  reverted  to  these  right- 
ful owners.  At  this  time  limitations  was  no 
bar  to  their  entry,  and  possession  of  the 
parts  in  question  was  peaceably  delivered  to 
them.  That  they  did  come  into  rightful  pos- 
session of  the  parts  of  the  land  so  leased  Is 
admitted  by  the  appellant.  This  is  a  part  of 
the  hypothesis  of  one  of  his  prayers.  With, 
then,  the  rightful  owners  of  the  land  In 
rightful  and  peaceable  possession  of  a  part 
thereof.  It  would  seem  that  In  reason  the  law 
would,  by  Its  Intendment,  put  the  possession 
of  the  whole  In  these  rightful  owners,  rather 
than  In  one  in  possession  of  a  part  and  claim- 
ing title  to  the  whole  by  a  mere  color  of  title. 
The  reasoning  of  the  court  In  the  case  of  Hall 
T.  Powel,  4  Serg.  &  R.  (Pa.)  466,  8  Am.  Dec. 
T22,  may  be  applied  here.  The  court  there 
64A.-64 


said:  'TThere  would  appear  to  be  no  clearer 
principle  of  reason  and  Justice  than  this: 
that  if  the  rightful  owner  is  in  the  actual 
occupancy  of  a  part  of  a  tract,  by  himself  or 
a  tenant,  he  Is  In  the  constructive  and  legal 
possession  and  seisin  of  the  whole,  unless 
he  is  disseised  by  actual  occupation  and  dis- 
possession. If  this  were  not  the  law,  the 
possessor  by  wrong  would  be  more  favored 
than  the  rightful  possessor.  Here  are  two, 
each  In  actual  possession  and  occupation  of 
part  of  a  surveyed  tract,  the  owner  and  an 
intruder.  Who  is  in  possession  of  the  part 
not  occupied  by  Indosure  by  elther^the  man 
who  has  no  right  but  by  disseisin  of  a  part, 
or  he  who  is  In  the  actual  occupancy  of  a 
part,  and  the  rightful  owner  of  the  whole? 
In  this  kind  of  mixed  constructive  possession 
the  legal  seisin  is  according  to  the  title.  Ti- 
tle draws  possession  to  the  oWner."  More 
pointed  still  in  its  application  here  Is  the 
following  from  3  Wash,  on  Real  Property,  t 
1986:  "The  seisin  of  an  owner  of  an  un- 
broken tract,  who  is  In  the  actual  occupation 
thereof,  cannot  be  taken  from  him  further 
than  the  actual  adverse  possession  extends. 
Consequently,  as  against  the  owner  in  occu- 
pation, adverse  possession  undei-  color  of 
title  Is  of  no  avail  as  a  foundation  of  title. 
This  Is  true  even  If  the  owner  go  Into  occu- 
pation of  a  part  of  his  land  after  the  dis- 
seisin has  commenced.  The  running  of  the 
statute  will  thereby  be  stopped  as  to  so  much 
of  the  land  as  was  constructively  possessed, 
and  will  be  restricted  to  that  In  actual  pos- 
session." In  support  of  the  text,  the  author 
refers  to  case  of  Hunnicutt  v.  Peyton,  102  U. 
S.  833,  26  L.  Ed.  113,  which  sustains  the 
doctrine  laid  down,  and  In  Its  facts,  as  bear- 
ing upon  the  point  under  consideration,  is 
closely  analogous  to  the  case  at  bar.  See, 
also,  case  of  Lessee  of  Clarke  et  al.  v.  Court- 
ney et  al.,  5  Pet.  319,  8  L.  Ed.  140.  Agabi, 
in  Cooley  on  Torts,  marg.  p.  323,  It  is  said: 
"But  if  one  lawfully  entitled  to  possession 
can  make  peaceable  entry  even  while  another 
is  in  occupation,  the  entry,  in  contemplation 
of  law,  restores  to  him  complete  possession; 
and  it  is  not  unlawful  for  him  to  resort  to 
such  means,  short  of  the  employment  of 
force,  as  will  render  further  occupation  by 
the  other  impracticable."  ITpon  authority, 
therefore,  as  well  as  In  reason,  it  seems  to  be 
clear  that  the  entry,  in  1884,  of  the  appel- 
lee's grantors  upon  the  land  In  controversy, 
and  making  the  leases  to  Geiss  and  Harden 
by  which  these  latter  were  put  Into  posses- 
sion as  tenants  of  the  former  under  the  cir- 
cumstances already  indicated,  arrested  the 
running  of  limitations,  and  restored  the  pos- 
session of  Frledland,  containing  the  locus  in 
quo,  to  the  rightful  owners  thereof.  In  the 
case  of  Henderson  and  wife  v.  Griffin,  6  Pet. 
161-168,  8  L.  Ed.  79,  it  is  said:  "It  is  set- 
tled law  that  an  entry  on  the  land  by  one 
having  the  right  has  the  same  effect  In  ar- 
resting the  progress  of  the  limitation  as  a 
suit"    So  far  we  have  left  out  of  consider- 
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ation,  aa  to  Its  effect  upon  tbe  proposltiona 
of  the  appellant's  prayers,  tbe  lease  to  Henry 
Kold  of  May,  1895.  Applying  to  the  facts 
In  connection  with  that  the  principles  of  law 
already  adverted  to,  these  propositions  be- 
come manifestly  unsound.  It  will  be  ob- 
served that  the  appellant's  prayers  start  Us 
adverse  possession  with  the  date  of  his  deed 
—January,  1878— and  claim  that,  as  20  years 
intervened  between  that  date  and  the  bring- 
ing of  this  suit  in  1809,  tbe  bar  of  limitations 
applies.  Kolb  was  in  possession  and  occu- 
pancy, by  Indosures,  of  a  part  of  Friedland 
at  the  date  of  the  appellant's  deed.  His  oc- 
cupancy took  in  a  part  of  tbe  land  within 
the  lines  of  this  deed,  and  also  part  of  the 
outlying  strip  of  Fiice's  Venture,  as  It  was 
of  Friedland,  not  included  in  the  deed.  He 
did  not  hold  under  Flke,  appellant's  grantor, 
nor  under  the  appellant.  He  did  not  hold 
adversely  to  the  legal  owners,  but  in  recog- 
nition of  their  title;  and  In  May,  1895,  before 
expiration  of  20  years— counting  from  the 
date  of  appellant's  deed— he  accepted  a  leaae 
from  the  grantors  of  the  appellee  of  the  land 
in  his  occupancy,  and  was  put  into  possession 
thereof  as  their  tenant.  This,  under  the 
law  as  we  have  found  It  to  be,  put  these 
grantors  into  possession  of  all  that  part  of 
the  land  included  in  tbe  deed  of  the  appel- 
lant to  which  they  had  the  paper  title.  Thus, 
at  the  date  of  the  deed  of  1896  to  the  appel- 
lee, his  grantors  had  and  transferred  to  him 
both  tbe  title  to  and  the  possession  of  tbe 
locus  In  quo. 

Finding  no  error  In  the  ruling  of  tbe  trial 
court  in  its  rejection  of  the  prayers  set  out 
In  tbe  appellant's  exception,  the  Judgment  of 
that  court  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  tbe  ap- 
pellee. 


COTTRBLL  v.  KKNNHT. 

(Supreme  Court  of   Rhode   Island.    April   16, 

1903.) 

LIMITATION    OP    ACTIONS— COMPUTATION     OF 
TIME— ABSENCE  FROM  STATE— EFFECT. 

l.Pub.  St.  1882,  c.  205,  §  5  (Gen.  Laws 
180C,  c.  234,  {  5),  which  provides  that,  it  any 
person  against  whom  there  shall  be  a  cause  of 
action  in  favor  of  a  resident  of  the  state  shall 
go  out  of  the  state  before  the  action  is  barred, 
the  person  entitled  to  the  action  "may  com- 
mence the  same  within  the  time  before  limited 
after  such  person  shall  return  into  the  state," 
construed  in  connection  with  the  prior  legisla- 
tion ou  the  subject  of  limitations,  fixes  a  new 
time  for  the  "prescribed  period"  of  limitation 
to  begin,  and  does  not  merely  require  that  in 
reckoning  up  the  time  of  limitationn  the  period 
of  the  defendant's  absence  be  excluded. 

Action  by  John  S.  Cottrell,  as  trustee, 
against  Patrick  Kenney.  Verdict  for  plain- 
tiff, and  defendant  petitions  for  a  new  trial. 
Petition  denied. 

Argued  before  STINESS,  C.  J.,  and  TIL- 
LINGHAST  and  DOUGLAS,  JJ. 

Harrison  A.  McKenney,  for  plaintiff.  Tll- 
Ungbast  &  Murdock,  for  defendant 


DOUGLAS,  J.     Tills  ta  an  actloB  of  as- 

Bnmpslt  brought  February  23,  1897,  upon  a 
promissory  note  which  became  due  March  3, 
1864.  The  only  defense  set  up  was  the  stat- 
ute of  limitations.  At  tbe  trial  In  tbe  com- 
mon pleas  division  the  evidence  introduced 
by  the  plaintiff  showed  that  tbe  defendant 
left  tbe  state  about  April,  1886,  and  that  he 
returned  in  the  summer  of  1891.  Tbe  de- 
fendant offered  to  prove  that  be  did  not 
leave  the  state  until  1889,  and  returned  again 
in  1893,  and  had  resided  in  the  state  ever 
since;  which  would  have  established  a  resi- 
dence In  tbe  state,  between  the  time  of  the 
accruing  of  tbe  action  and  the  date  of  tbe 
writ,  of  more  than  six  years  altogether, 
though  divided  into  two  periods  of  less  than 
six  years  each.  The  presiding  Justice  ruled 
this  evidence  to  be  immaterial,  and,  there 
being  no  dispute  that  the  claim  was  a  valid 
one  unless  barred  by  the  statute,  directed  a 
verdict  for  the  plaintiff.  The  defendant  doly 
excepted  to  tbe  ruling,  and  alleges  it  as  a 
ground  for  a  new  trial. 

The  only  question  involved  Is  apon  the 
construction  of  section  6  of  chapter  203  of 
the  Public  Statutes  of  1882,  which  now  ap- 
pears in  substantially  the  same  words  as 
section  5  of  cbapter  284  of  the  Greneral  Laws 
of  1896,  as  follows:  "If  any  person  against 
whom  there  Is  or  shall  be  cause  for  any  ac- 
tion, hereinbefore  enumerated.  In  favor  of  a 
resident  therein,  shall  at  tbe  time  such  cause 
accrue  be  without  the  limlta  of  the  state, 
(or)  being  within  the  state  at  the  time  such 
cause  accrue,  shall  go  out  of  the  state  before 
said  action  shall  be  barred  by  the  provisions 
of  this  chapter,  and  shall  not  have  or  leave 
property  or  estate  therein  that  can  by  (com- 
mon and  ordinary)  process  of  law  be  attach- 
ed, then  the  person  entitied  to  such  action 
may  commence  the  same,  within  the  time  be- 
fore limited,  after  such  person  shall  return 
into  the  state  in  such  manner  that  an  action 
may  with  reasonable  diligence  be  commenced 
against  blm  by  the  person  entitled  to  the 
same." 

The  defendant's  contention  is  that  the  ef- 
fect of  the  law  is  to  require  of  the  defendant 
in  an  action  of  the  case  six  years'  residence 
in  the  state  before  he  can  plead  the  statute, 
but  that  these  six  years  may  be  made  up  at 
different  times;  ot.  In  other  words,  that.  In 
reckoning  the  time  of  limitation  after  a  cause 
of  action  accrues,  periods  when  the  defend- 
ant is  absent  from  the  state  shall  be  ex- 
cluded. He  advances  some  considerations, 
based  upon  supposed  expediency,  for  this 
view;  but  he  falls  to  point  out  any  language 
In  the  statute  that  is  capable  of  that  con- 
struction. In  other  states  which  have  enact- 
ed provisions  on  the  subject,  the  words  of 
the  statute  aptly  express  the  mode  of  com- 
puting the  period'  of  limitation.  In  these 
statutes  such  expressions  as  the  following 
occur:  "The  time  of  absence  shall  not  be 
taken  as  any  imrt  of  the  time  limited  for 
tbe  commencement  of  the  action,"  or  "shall 
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not  be  computed  ai  a  part  of  tbe  period  with- 
in which  the  action  must  be  brought,"  or 
"shall  be  excluded  In  computing,"  or  eimllar 
words  equally  apeciflc.  Such  words  were 
equally  at  the  aervlce  of  our  General  As- 
sembly if  they  had  desired  to  express  tbe 
same  Idea. 

lu  our  statute  there  la  only  one  word 
which  la  capable  of  misleading,  and  this  lia- 
bility was  corrected  by  the  court  many  years 
ago.  In  Crocker  t.  Arey,  3  B.  I.  178,  It  was 
contended  that  the  word  "return"  implied  a 
previous  residence  in  the  state,  but  the  court 
held  that  as  here  used  it  applied  equally  to 
a  first  entry  as  to  a  second  one.  This  is 
very  clearly  shown  by  the  history  of  this 
provision  on  our  own  statute  book,  which 
the  plnlntifT's  counsel  has  industriously  trac- 
ed, as  follows:  Laws  1798,  p.  472,  {  2:  "And 
be  it  further  enacted.  That  if  any  person 
or  i>crson8  against  whom  there  is  or  shall 
be  any  cause  of  suit  for  every  and  any  of 
the  species  of  actions  hereinbefore  enumer- 
ated, who  at  the  time  the  same  accrued  was 
without  the  limits  of  this  state,  and  did  not 
leave  property  or  estate  therein  that  could 
by  the  common  and  ordinary  process  of  law 
be  attached,  that  then,  and  in  such  case,  the 
person  who  is  entitled  to  bring  such  suit  or 
action  shall  be  at  liberty  to  commence  the 
same  within  tbe  respective  periods  before 
limited,  after  such  person's  return  Into  the 
state."  May  1,  1801,  an  act  fixed  November 
5,  179S,  as  the  time  the  foregoing  act  should 
be  considered  as  having  taken  effect.  Sess. 
Laws,  p.  51.  October,  1804,  the  act  was 
suspended.  Sess.  Laws,  p.  115.  October, 
1805,  the  act  was  further  suspended.  Sess. 
Laws,  p.  125.  March  1,  1806,  former  sus- 
pensions modified  so  that  the  act  should  be 
considered  as  having  taken  effect  February 
1,  1801.  Sess.  Laws,  p.  130.  Rer.  Laws 
1822,  p.  865,  i  2:  "And  be  it  further  enacted. 
That  If  any  person  or  persons  against  whom 
there  is  or  shall  be  any  cause  of  suit  for 
every  and  any  of  the  species  of  actions  here- 
inbefore enumerated,  who  at  tbe  time  the 
same  accrued  was  within  the  limits  of  this 
state  and  should  go  out  of  the  state  before 
said  cause  of  action  should  be  barred  by  this 
act,  and  did  not  leave  property  or  estate 
therein  that  could,  by  the  common  and  ordi- 
nary process  of  law,  be  attached;  that  then, 
and  In  such  case,  tbe  person  who  is  entitled 
to  bring  such  suit  or  action  shall  be  at  lib- 
erty to  commence  the  same  within  the  re- 
spective periods  before  limited  after  such  per- 
son's return  into  this  state."  In  this  re- 
vision the  provision  of  1798  was  accldpntally 
omitted,  whlcb  omission  was  corrected  by  act 
of  May  2,  1822,  re-enacting  it  in  identical 
language.  Pub,  Laws  1822,  p.  53.".  The 
Revision  of  1844,  p.  221,  {  2,  reads:  "If  any 
person  against  whom  there  is  or  shall  be 
cause  for  any  action,  hereinbefore  enumer^ 
ated,  Shall  at  the  time  such  cause  accrue,  be 
without  the  limits  of  this  srtate,  (or)  being 
within  said  state  at  the  time  such  cause  ac- 


crue, shall  go  out  of  Bid  stale  Iwftiw  sail 
action  shall  be  barred  by  this  act,  and  vball 
not  have  or  leave  property  or  estate  therela 
tbat  can,  by  the  common  and  ordinary  pro- 
cess of  law,  be  attached,  then,  and  in  such 
case,  the  person  entitled  to  such  action  may 
commence  the  same,  within  the  time  before 
limited,  after  such  person's  return  into  this 
state."  Rev.  St.  1837,  c.  177,  i  5,  p.  429, 
reads:  "If  any  person,  o  resident  of  thit 
ttate,  against  whom  there  Is  or  shall  be 
cause  for  any  action  hereinbefore  enmner- 
ated,  t»  favor  of  a  resident  therein,  shall,  at 
tlte  time  such  cause  accrue,  be  without  the 
limits  of  this  state,  or,  being  within  said 
state  at  tbe  time  such  cause  accrue,  shall 
go  out  of  the  state  before  said  action  shall 
be  barred  by  the  provision  of  this  chapter, 
and  shall  not  have  or  leave  property  or  es- 
tate therein  that  can,  by  tbe  common  and 
ordinary  process  of  law,  be  attached,  then 
the  person  entitled  to  such  action  may  com- 
mence the  same,  within  the  time  before  lim- 
ited after  such  person  shall  return  into  this 
state  in  such  manner  that  an  action  may, 
with  reasonable  diligence,  be  eommeneed 
against  him  by  the  person  entitled  to  th« 
same,"  The  italicized  words  are  additions 
to  the  act  of  1844.  August  10,  1861,  c.  890, 
the  restrictions  to  residents  of  this  state  was 
stricken  out  as  to  defendants.  Gen.  St.  1872, 
c.  194,  {  S,  p.  447,  reads  the  same  as  1857, 
with  the  words  "a  resideirt  of  this  state" 
stricken  out  Pub.  St.  1882,  c  205,  f  ■&,  p. 
356,  reads  the  same  as  1872.  Gen.  Laws 
1896,  c.  234,  I  5,  p.  810,  reads  same  as  1882, 
with  the  words  "common  and  onUnary"  be- 
fore "process  of  law"  dropped  out. 

It  will  be  observed  that  the  provlsiona  with 
respect  to  the  two  classes  of  defendants  re- 
ferred to,  those  who  are  out  of  the  state  when 
the  action  accrues,  and  those  who  are  in  the 
state  when  the  action  accrues,  but  ge  out  of 
It  before  tbe  period  of  limitation  has  expired, 
were  enacted  at  different  times,  and,  until 
the  revision  of  1844,  were  contained  in  sep- 
arate paragraphs;  but  in  both  cases,  from  the 
first,  the  time  of  return  into  the  state  was 
made  the  beginning  of  a  new  period  of  lim- 
itation. In  1857  the  benefit  of  the  |)roviBion 
was  restricted  to  defendants  who  were  resi- 
dents of  this  state,  and  this  restriction  was 
repealed  in  1801.  In  1857  the  words,  "In  such 
a  manner  that  an  action  may  with  reason- 
able diligence  be  commenced  against  him," 
etc.,  qualifying  the  return,  were  first  added. 
The  object  of  this  clause  Is  apparent.  After 
the  "return"  tbe  statute  begins  to  run,  and 
no  subsequent  absence  affects  it  Hence,  a 
surreptitious  or  furtive  visit  to  the  state,  or 
one  made  on  a  day  when  no  dvil  process 
could  be  served,  Is  excluded  from  the  mean- 
lug  of  the  word  as  here  used. 

The  true  meaning  of  the  statute  is  express- 
ed in  very  plain  language.  The  first  four  sec- 
tions of  the  chapter  prescribe  the  periods 
within  whlcb  various  common-law  actions 
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may  be  brought  after  the  several  causes  of 
action  accrue.  This  section  proyides  for  a 
different  computation  of  the  period  of  lim- 
itation In  two  specified  cases:  First,  when 
the  cause  of  action  accrues  when  the  defend- 
ant Is  out  of  the  state;  secondly,  when  the 
defendant  goes  out  of  the  state  after  the 
cause  of  action  has  accrued,  and  before  the 
limited  time  for  bringing  the  action  has  ex- 
pired. In  both  cases  a  new  time  Is  fixed  at 
which  the  statute  begins  to  run,  1.  e.,  when 
the  defendant  comes  or  returns  Into  the  state 
in  such  manner  that  the  plaintiff  can  begin 
his  action  against  him.  Under  this  section 
the  coming  or  return  into  the  state  Is  analo- 
gous to  a  new  promise  in  an  action  of  as- 
sumpsit. It  does  not  add  a  certain  incre- 
ment to  so  much  of  the  prescribed  period 
of  limitation  as  has  already  passed,  but  it 
fixes  a  new  time  for  the  prescribed  period  of 
limitation  to  begin.  It  follows  from  the 
words  of  the  statute  that  the  plaintiffs  claim 
was  not  barred,  and  the  verdict  In  his  favor 
was  properly  directed. 
Petition  for  new  trial  denied. 


FLETCHER  v.  WAKEFIELB. 

(Supreme  Court  of  Vermont    Caledonia.    May 

6.  1903.) 

MARRIED    WOUAN  —  SBPARATB    PROPKRTT  — 
GIFT  FROM  HUSBAND— DELIVERY— EVI- 
DBNCB-APPBAIi-PRBSUMPTIONS. 
l.Acts  1884,  p.  119,  No.  140,  giving  a  mai> 
ried  woman  the  right  to  bold  separate  personal 
estate  acquired  before  or  during  coverture,  ex- 
cept that  acquired  by  her  personal  industry  or 
by  gift  from  her  husband,  does  not  by  implica- 
tion  prohibit  a   married  woman  from  holding 
personal  property  which  comes  to  her  by  gift 
from   her  husband,   but  leaves  her  rights   re- 
specting such  property  as  they  were  under  the 
common  law. 

2.  At  common  law,  a  married  woman  may 
hold  personal  property  which  comes  to  her  by 
gift  from  her  husband,  as  against  creditors  of 
the  husband  who  become  such  after  the  gift  is 
made. 

3.  On  an  issne  whether  there  had  been  a  suffi- 
cient delivery  of  property  alleged  to  have  been 
given  to  a  married  woman  by  her  husband, 
there  was  evidence  of  an  agreement  between 
the  husband  and  wife  whereby  she  was  to  re- 
ceive from  him  a  certain  sum  every  weelc  to 
dispose  of  as  she  pleased,  and  that  payments 
were  made  under  this  arrangement  until  the 
wife  had  a  certain  sum  of  money,  which  she 
loaned  to  the  husband,  and  that  he  paid  for  the 
property  in  question  under  an  arrangement  that 
he  should  do  so  in  discharge  of  the  loan,  aud 
that  the  property  should  be  hers.  The  property 
was  delivered  at  the  bouse  occupied  by  the 
husband  and  wife,  -when  the  wife  was  present 
but  tlie  husband  was  not.  Held  sufficient  to 
justify  a  finding  that  the  husband  had  never 
been  in  possession  of  the  property. 

4.  The  court  refused  to  charge  that,  there 
had  been  no  delivery  to  a  wife  of  property 
given  her  by  her  husband.  The  record  did  not 
show  that  it  contained  all  the  evidence  on  the 
issue.  Hfid,  that  it  could  not  be  presumed  in 
the  Supreme  Court  that  the  evidence  did  not 
warrant  refusal  of  the  charge. 

f  2.  See  Fraudulent  Conveyances,  vol.  24,  Cent. 
T>\g.  ;  24»:  JIusband  and  WUe,  vol.  tt,  Cent  Dig.  U 
149.  2S2,  41T. 


6.  On  an  issne  as  to  whether  a  husband  or 
wife  owned  a  certain  piano,  evidence  that  the 
piano  was  insured  in  her  name,  with  the  knowl- 
edge and  acquiesceuce  of  the  husband,  was  ad- 
missible. 

6.  The  admission  of  evidence  which  is  mere!; 
immaterial,  and  not  prejudicial,  is  not  reversi- 
ble error. 

Bixceptions  from  Caledonia  County  Court; 
Munson,  Judge. 

Action  of  replevin  by  Carlotta  El  ITIetcber 
against  A.  E.  Wakefield.  Judgment  for  plain- 
tiff.   Defendant  brings  exceptions.     AfBrmed. 

Argued  before  ROWBLL,  0.  J.,  and  TY- 
LER, START,  WATSON,  STAFFORD,  and 
HASELTON,  JJ. 

B.  E.  Bullard,  for  plalntifC.  Taylor  &  Dut- 
ton,  for  defendant 

START,  J.  The  defendant's  motion  for  a 
verdict  raises  the  question  of  whetha  a  bus- 
band  can  malce  a  valid  gift  of  personal  prop- 
erty to  his  wife,  as  against  creditors  of  the 
husband  who  became  such  after  the  gift 
By  No.  21  of  the  Acts  of  1867.  p.  29,  a  mar- 
ried woman  was  authorized  to  hold  to  her 
sole  and  separate  use  ail  personal  proi>erty 
and  rights  of  personal  action  acquh-ed  by  her 
during  coverture,  by  inheritance  or  distribu- 
tion. This  right  to  hold  separate  personal  es- 
tate was,  by  No.  140  of  the  Acts  of  1884,  p. 
119,  enlarged  so  that  she  could  hold  all  per- 
sonal property  and  rights  of  action  acquired 
before  or  during  coverture,  except  those  ac- 
quired by  her  personal  industry  or  by  gift 
from  her  husband;  and  by  No.  84  of  the  Acts 
of  1888,  p.  98,  the  exception  of  property  ac- 
quired by  her  personal  Industry  was  removed. 
V.  S.  2647.  The  words,  "except  by  gift  from 
her  husband,"  found  in  this  statute,  do  not 
by  Implication,  have  the  force  of  an  enact- 
ment prohibiting  a  married  woman  from  hold- 
ing personal  property  which  comes  to  ber 
by  gift  from  her  husband,  but  leave  her 
rights  respecting  such  property  as  they  were 
under  the  common  law,  before  the  enactment 
of  any  statute  relating  to  the  separate  estate 
of  a  married  woman.  Dewey  v.  St  Albans 
Trust  Co.,  B7  Vt  332;  State  v.  Shaw,  73  Vt 
149,  50  Atl.  863;  Yatter  v.  SmiUe,  72  Vt  349, 
47  Atl.  1070;  State  t.  Martin,  68  Vt  93,  34 
AU.  40. 

This  brings  us  to  the  consideration  of  the 
question  of  whether  a  married  woman  can 
hold  personal  property  given  to  her  by  her 
husband,  under  the  common  law  as  interpret- 
ed by  our  courts,  when  the  rights  of  creditois 
of  the  husband  at  the  time  of  the  gift  are 
not  Involved.  In  Cardell  v.  Ryder,  35  Vt  47, 
the  court,  in  giving  effect  to  an  agreement  be- 
tween husband  and  wife  respecting  property, 
said:  "An  agreement  made  during  cove^ 
ture  may  be  enforced  in  equity  even  in  case 
of  a  gift  from  the  husl>and  to  the  wife,  if  it 
Is  so  far  carried  into  effect  as  to  separate  the 
property  from  the  residue  of  the  husband's 
estate  and  place  it  in  the  name  or  exclusive 
control  of  the  wife."  In  Flsber  v.  Williams, 
56  Vt  586,  the  court,  In  an  action  at  law. 
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tield  that  a  hneband  conld  give  his  wife  a 
demand  for  boarding  a  teacher,  and.  In  doing 
so,  said:  "The  husband  bad  the  right  to 
ruake  a  gift  of  any  of  hla  itersonal  property 
to  his  wife  to  any  amoant  except  as  against 
his  then  existing  creditors."  In  Bent  t.  Bent, 
44  Yt  655,  the  court,  in  holding  that  a  hus- 
band could  make  a  valid  gift  of  a  gold  chain 
to  his  wife,  said:  "The  law  is  well  settled  In 
this  state  that  the  husband  may  surrender 
to  the  wife  the  right  to  her  personal  property 
"wbich  the  law  gives  him  by  reason  of  the 
marriage;  that  be  may  do  this  by  antenuptial 
contract  to  that  effect,  by  allowing  her  to 
claim  and  control  for  a  long  time  property 
given  ber  during  tbe  coverture  as  her  sep- 
arate property,  and  refraining  to  exercise  the 
right  which  tbe  law  gives  him  to  take  from 
ber  such  property  and  use  It  as  hla  own,  and 
by  making  gifts  himself  to  the  wife."  In 
Cblld  V.  Pearl,  43  Vt  224,  the  court,  in  hold- 
ing, in  an  action  at  law,  that  tbe  plaintiff 
(ronld  recover  for  a  mare  and  colt  given  to  her 
by  her  first  husband,  and  sold  to  the  defend- 
ant hi  ber  second  husband,  said:  "It  is  con- 
ceded, as  It  may  well  be.  In  view  of  tbe  doc- 
trine and  rule  established  In  many  decided 
cases,  that  tbe  husband  may  during  cover- 
tnrc  make  a  valid  gift  to  tbe  wife  by  which 
ebe  will  become  the  owner,  in  hei-  own  sep- 
arate right,  of  personal  property."  In  Bicb- 
ardson  v.  Estate  of  Merrill,  82  Vt.  27,  the 
conrt,  in  holding  that  a  wife  could  hold  prop- 
erty which  was  tbe  result  of  gift,  inheritance, 
or  ber  personal  earnings,  said:  "In  every  such 
case  she  will  hold  against  the  husband  and 
blB  heirs,  and  generally  against  bis  credit- 
ors, so  long  as  the  husband  allows  the  wife 
to  keep  the  property  separate  from  the  gen- 
eral mass  of  his  own  estate,  although  his  own 
name  may  be  used  In  the  formal  conduct  of 
the  business,  unless  In  the  case  of  creditors 
this  may  lead  to  a  false  a-edlt  on  the  part  of 
the  husband."  In  view  of  these  holdings  it 
Is  considered  that  in  this  jurisdiction  the  law 
Is  settled  that  a  married  woman  may  bold 
personal  property  which  comes  to  her  by  gift 
from  her  husband,  as  against  creditors  of  the 
husband  who  become  such  subsequent  to  tbe 
gift. 

Tbe  defendant  also  moved  for  a  verdict  on 
the  ground  that  there  was  no  such  change 
of  possession  of  the  piano  from  the  husband 
to  the  wife  as  to  put  it  beyond  the  reach  of 
tbe  attaching  creditor.  It  was  in  evidence 
tbat  the  husband  and  wife  made  an  arrange- 
ment whereby  she  was  to  receive  from  him 
$4  per  week  for  one  year,  to  dispose  of  as 
she  pleased.  Payments  were  made  under 
this  arrangement  until  the  wife  had  |162 
In  money.  This  snm  she  loaned  to  ber  hus- 
band. The  wife  Inspected,  tried,  and  selected 
tbe  piano,  and  had  negotiations  with  the 
salesman  which  resulted  in  tbe  purchase  of 
tbe  piano  for  $225,  tbe  husband  paying  there- 
for under  an  arrangement  that  he  should  do 
so  In  discbarge  of  tbe  loan  so  made  by  his 
wife  to  him,  and  of  the  amount  unpaid  un- 


der the  first  arrangement,  and  tbat  tbe  piano 
should  be  ber  property.  Before  the  piano 
was  paid  tor,  it  was  delivered  at  the  bouse 
occupied  by  tbe  husband  and  wife,  and  there 
set  up  to  her  satisfaction,  she  being  there  at 
the  time,  and  ber  husband  at  bis  office.  This 
evidence  tended  to  show  tbat  the  husband 
never  owned  tbe  piano,  and  the  Issue  present- 
ed by  it  was  for  the  jury;  and.  If  found  in 
favor  of  the  plaintiff,  it  followed  that  the 
husband,  as  owner,  never  had  possession  of 
the  piano.  Such  being  the  tendency  of  tbe 
evidence,  and  the  effect  of  a  finding  therefrom 
being  that  tbe  husband  never  became  tbe 
owner  of  tbe  piano,  tbe  motion  was  rightfully , 
denied.  RIdout  v.  Burton,  27  Vt  383;  Paris 
V.  Vail,  18  Vt  277;  Ross  v.  Draper,  55  Vt 
404,  46  Am.  Rep.  624. 

The  defendant  requested  an  Instruction 
tliat,  If  the  jury  found  that  the  husband 
Intended  to  give  tbe  piano  to  bis  wife,  then 
tUere  had  been  no  such  delivery  of  it  to  the 
wife  as  put  it  beyond  tbe  reach  of  the  attach- 
ing creditors.  The  exceptions  show  that  cer- 
tain evidence  was  introduced  by  tbe  plaintiff, 
but  there  is  nothing  in  tbe  record  from  which 
it  appears  that  there  was  not  other  evidence 
upon  this  subject;  therefore  we  cannot  say 
that  if  there  was  a  gift  of  the  piano.  It  was 
not  followed  by  a  delivery.  The  evidence,  so 
far  as  it  is  recited  in  the  exceptions,  is  not 
inconsistent  with  such  a  delivery.  For  aught 
tbat  appears,  the  piano  may  have  been  taken 
to  the  bouse  by  the  procurement  of  tbe  wife 
and  tbe  gift  preceded  such  taking.  We  can- 
not, for  tbe  purpose  of  finding  error,  assume 
that  such  fact  did  not  appear.  Brooks  v. 
Guyer,  67  Vt  669,  32  AtL  722. 

Subject  to  tbe  defendant's  exception,  tbe 
plaintiff  wan  allowed  to  testify  tbat  the  piano 
was  insured  in  her  name.  Upon  the  issues 
of  possession  and  ownership,  the  manner  in 
which  the  piano  was  treated  by  tbe  husband 
and  wife,  and,  their  acts  respecting  it,  were 
relevant  Stanley  v.  Bobbins,  86  Vt.  422; 
Ross  V.  Draper,  55  Vt  404,  45  Am.  Rep.  624. 
If  there  was  evidence  tending  to  show  tbat 
tbe  piano  was  thus  insured  with  the  knowl- 
edge and  acquiescence  of  tbe  husband,  the 
evidence  was  admissible.  We  cannot  assume 
tbat  such  evidence  was  not  before  the  court; 
therefore  error  does  not  appear. .  Tenney  v. 
Smith,  63  Vt  520,  22  Atl.  659. 

The  plaintiff  was  allowed  to  testify,  sub- 
ject to  tbe  defendant's  exception,  tbat  before 
going  to  Woodbury  she  kept  a  house  girl, 
but  thereafter  had  none.  Tbe  defendant  does 
not  claim  tbat  he  was  in  any  way  prejudiced 
by  tbe  evidence.  His  only  claim  is  tbat  it 
was  immaterial.  Immateriality  alone,  of  tes- 
timony, is  not  a  ground  for  reversing  a  judg- 
ment To  warrant  a  reversal,  tbe  evidence 
must  be  of  a  character  likely  to  prejudice 
tbe  excepting  party  In  the  decision  of  a  mate- 
rial issue  involved  in  tbe  trial.  Boutelle  v. 
Westchester  FUre  Ins.  Co.,  61  Vt  4,  31  Am. 
Rep.  666.  We  think  it  clear  that  the  trifling 
information  communicated  by  tbe  evidence 
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respectlBg'   tha    tHaAatUtm    dameatti    aSaln 
caaU  Bofi  have  prejudiced  tlie  d^endaot,  and 
ftir  this  reaaos  the  exception  is  not  austaiaed. 
Judgmeitt  affirmed. 


SMITH  T.  SMITH  et  aL 

(Supreme  Court  of  New  Hampshire.    Grafton. 
MajT  5,  1903.) 

iniiLS  —  CONSTRUCTION  —  CHILDREN  —  RB7- 
ERENCE^RIQHTS  AS  DISTRIBUTEES. 
1.  Where  at  the  date  of  testatrix's  will  she 
had  one  child  Urine  and  was  expecting  the 
birth  of  another,  which  was  bom  two  weeks 
thereafter,  provisious  of  the  will  that  in  case 
abe  died  leaving  no  child  she  bequeathed  a  cer- 
tain legacy  to  her  mother,  and  that  if  one  or 
more  children  born  to  her  shoald  be  living^  at 
h^  death  she  bcqaeatfaed  tlia  income  of  such 
legacy  only  to  her  mother,  the  fund  to  go  to 
her  husband  and  heirs,  suflScieutly  referred  to 
her  children  to  preclude  them  from  sharing  in 
the  estate  under  Pub.  St.  c.  186,  S  10,  provid- 
ing that  every  child  of  the  deceased  not  re- 
ferred to  in  the  will,  and  who  was  not  a 
devisee  or  legatee,  should  be  entitled  to  the 
same  portion  of  the  estate  as  he  would  be  if 
the  deeeaaed  had  died,  inteetatc. 

Transferred  from  Superior  0>urt;  Pike, 
Judge. 

Bill  by  William  T.  Smith,  aa  executor  of 
the  estate  of  Susan  K.  Smith,  deceased,  for 
the  construction  of  a  will.  Case  transferred 
from  superior  court 

The  plaintiff  Is  executor  of  tiie  will  of  Su- 
«an  K.  Smith,  dated  October  26,  1899.  She 
died  March  27,  1902.  At  the  date  at  the  wlU 
.the  testatrix  had  one  child  Hying,  Korria  K. 
Smith,  and  was  expecting  the  birth  of  an- 
other, who  waa  bom  about  two  weelu  there- 
after, and  was  named  Thayer  A.  Smith. 
Both  children  survived  the  testatrix,  and  are 
now  living.  The  material  part  of  the  will  la 
«a  follows: 

"1.  In  case  I  die  leaving  na  child,  I  give 
and  bequeath  to  my  mother,  Susan  J.  Kellog, 
the  sum  of  twenty-three  hundred  dollars. 

"2.  If  there  are  one  or  more  children  bom 
to  me  who  are  living  at  the  time  of  my  death, 
I  give  and  bequeath  to  my  mother,  Susan  J. 
Kellog,  the  income  of  twenty-three  hundred 
dollars  during  her  life,  the  said  twenty-three 
hundred  dollars  to  go  to  my  husband  and 
hia  heirs. 

"3.  I  give  and  bequeath  to  my  husband, 
William  T.  Smith,  all  the  remainder  of  my 
■estate." 

The  executor,  who  is  residuary  legatee, 
raises  the  question  whether  the  two  children 
of  the  testatrix  are  suflBciently  referred  to  In 
the  win  to  preclude  them  from  claiming  a 
share  In  their  mother's  estate  under  the  stat- 
ute Of  distributions.  A  guardian  ad  litem 
was  appointed  for  the  children,  and  ordered 
*o  answer.  No  answer  having  been  filed,  the 
bill  was  taJcen  pro  confesso.  Caae  dis- 
charged. 

•TL  See  Descent  and  Distribution,  voL  U,  Cent 
Sis.  M  126,  127. 


William  H.  Cottaa,  far  plalntlS:.    James 
F.  Colby,  guardian  ad  litem,  for  defendants.      , 

PAESON8,  0.  J.  If  It  waa  the  Intention 
of  the  testatrix  that  no  child  surviving  ber 
should  share  in  her  estate,  she  could  lawfully 
so  provide.  The  law  imposed  no  restrictions 
upon  her  power  to  so  dispose  of  her  estate 
by  will.  The  executor  Inquires  whether  Mrs. 
Smith's  two  children  are  anflSciently  referred 
to  in  ber  will  to  preclude  them  from  sharing 
in  h»  estate  under  the  statute  at  distiiba- 
tlons.  As  the  testatrix  bad  the  power  to 
exclude  them  from  such  share  by  the  pro- 
visions of  her  will,  if  such  was  her  intention, 
the  inquiry  is  whether  the  case  discloses  evi- 
dence legally  sufficient  to  establish  such  in- 
tention. The  omission  to  make  them  benea- 
darles  la  not  of  Itself  sufficient  evidence 
of  such  intent.  It  must  also  appear  that 
the  omission  was  IntentionaL  "Every  «diiUi 
*  *  *  of  the  deceased  not  named  or  re- 
ferred to  in  his  win,  and  who  Is  not  a  devisee 
or  legatee,  shall  be  entitled  to  the  same  por- 
tion of  the  estate,  real  and  personal,  as  he 
would  be  If  the  deceased  were  Intestate." 
Pub.  St.  c.  186,  t  10.  The  children  are  not 
mentioned  by  name  In  the  will.  Neither  arv 
they  devisees  or  legatees.  But  they  are  re- 
ferred to  expressly.  The  testatrix  had  dis- 
tinctly In  mind  the  possibility  that  she  might 
leave  surviving  her  a  child  or  children,  for 
she  makes  one  disposition  of  a  considerable 
portion  of  her  estate  in  that  contingency,  and 
another  in  the  event  that  no  children  sor- 
Tlved  her.  It  cannot  reasonably  be  said 
that  the  chUd  Uvlng  at  the  date  of  the  wiU. 
or  the  one  whose  birth  was  imminent,  were 
"out  of  the  mind  of  the  testator  at  the  time 
of  making  the  will"  (Laws  1822,  p.  11,  c.  28.  * 
t  3),  or  that  the  omission  to  make  them  tho 
direct  objects  of  her  bounty  was  not  inten- 
tional. Smith  V.  Sheehan,  G7  N.  H.  Mi,  3^7 
348,  39  Ati.  332;  Gage  v.  Gage,  29  N.  H.  533. 
The  executor  is  accordingly  advised  tliat  the 
two  children  of  the  testatrix  are  sufficiently 
referred  to  In  the  wUl  to  preclude  them  from 
sharing  In  the  estate,  under  section  10,  c  1S6. 
Pub.  St. 

Case  discharged.    All  concurred. 


GALVIN  V.  PIERCE. 

(Supreme  Court  of  New  Hampshire.    BocUng- 
ham.    April  7,  1908.) 

MASTBR    AND    SERVANT— INJURIBS    TO    SERV- 
ANT—FELLOW  SERVANTS— NA- 
TURE OF  RELATION. 

1.  Whether  employfis  of  a  common  master  are 
fellow  servants,  so  as  to  relieve  the  master  from 
liability  tor  injuries  to  one  by  the  negligenre 
of  another,  is  to  be  determined  by  the  nature 
of  the  act  which  caused  the  injury,  and  not 
by  a  difference  in  the  rank  or  grade  of  service 
between   the   pnrticular   servants. 

2.  Plaintiff  was  engaged  to  dig  aroond  rocki 
in  a  quarry,  and  to  attach  chains  thereto,  so 

IT  1.  See  Maitar  md  Servant;  voL  9t,  Cent  Dic-  I 
4B*. 
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that  thar  coold  be  boisted  by  a  steam  crane. 
R.  had  charge  of  the  work,  as  boss,  which  in- 
cluded the  operation  of  the  crane.  Plaintiff 
baying  attached  a  chain  to  a  stone,  it  was  lift- 
ed np,  and  then  lowered  to  stop  its  swinging, 
when  plaintiff  notified  K.  that  the  chain  wag  not 
right  on  the  stoue,  and  asked  him  to  wait  until 
be  fixed  it.  Plaintiff  took  hold  of  the  chain, 
but  R.  Immediatelr  ordered  the  engineer  to 
raise  the  rtoue,  in  which'  operation  the  chain 
caught  plaintiff's  hand.  BM,  that  the  opera- 
tion of  the  crane  was  the  act  of  a  servant,  and 
a  duty  which  the  master  was  authorized  to  dele- 
gate, and  the  negligence  of  R.  In  premature- 
ly ordering  the  engineer  to  boist  tbe  stone  was 
the  act  of  a  fellow  serTant,  for  wbicb  the  mas- 
ter was  not  liable. 
Bemick,  J.,  dissenting. 

Transferred  from  Snperlor  Ckturt;  Pike, 
Judge. 

Action  by  Jeremlab  Oalvln  against  Jobn 
Pierce.  Prom  an  order  directing  a  ■nonsuit 
at  tbe  close  of  plalntltTs  case,  plaintiff  brings 
exceptions.    Exceptions  oTerruled. 

Tbe  plalnticra  evidence  tended  to  prove 
tbe  following  facts:  Tbe  pbtlntlff,  a  man  29 
years  of  age,  was  in  tbe  service  of  tbe  de- 
fendant at  tbe  time  of  tbe  Injury  complained 
of,  and  bad  been  employed  In  the  same  labor 
between  seven  and  eight  months.  His  work 
was  excavating  earth  and  stones.  His  duty 
was  to  dig  around  rocks  tbat  were  to  be 
taken  out,  and  attach  cbalns  thereto,  so  tbat 
tbey  could  be  bolsted  by  a  steam  crane  to  a 
ear  upon  wblcb  tbey  were  removed  from  tbe 
place.  Tbe  defendant  was  a  contractor,  and 
one  Rombean  bad  charge  of  tbe  work  as 
boss,  which  Included  tbe  control  of  the  men 
and  tbe  operation  of  tbe  crane.  He  also  bad 
charge  of  tbe  tools  and  of  everything  con- 
nected with  tbe  work,  and  bad  the  general 
direction  of  tbe  men  as  to  tbe  places  of  tbelr 
work.  March  14,  1901,  the  plaintiff,  having 
dug  tbe  eartb  from  about  a  stone,  said  to 
Rombean  tbat  tbe  chain  be  bad  was  too 
large  and  awkward,  and  tbat  be  could  not 
get  It  around  tbe  stone  very  well,  and  asked 
Rombeau  to  get  bim  a  smaller  and  handier 
ebaln  with  whlcb  to  do  tbe  work.  Rombeau 
attempted  to  find  such  a  cbaln,  but  was  un- 
able to  do  so,  and  told  tbe  plaintiff  be  must 
Ket  along  with  tbe  one  be  had.  The  plaintiff 
then  adjusted  tbe  cbaln.  Tbe  stone  being  a 
long  one  and  tbe  cbaln  a  little  slack,  tbe 
load  began  to  swing  when  It  was  hoisted  by 
tbe  crane.  Rombeau  gave  Instructions  to  tbe 
engineer  to  lower  tbe  stone  In  order  to  stop 
the  swinging.  Tbe  plaintiff  then  told  Rom- 
beau tbat  tbe  chain  was  not  right  on  tbe 
stone,  and  tbat  It  was  not  safe,  and  asked 
Rombeau  to  wait  until  be  fixed  it.  The 
plaintiff  took  bold  of  tbe  cbaln,  but  Rombeau 
remarked  to  tbe  engineer:  "Go  ahead.  Tbe 
cbaln  is  all  right."  Tbe  engineer  raised  the 
stone,  and,  in  so  doing,  tbe  cbaln  caught  the 
plaintiffs  band  and  injured  It 

Simon  P.  Emery  and  Ernest  L.  OuptUl,  for 
plaintiff.  Jobn  Klvel  and  George  T.  Hughes, 
for  defendant. 


PARSONS,  O.  J.  Tbe  plalntUrB  duty  was 
"to  dig  around  locba  that  were  to  be  taken 
out,  and  to  attach  chains  thereto,  so  tbat 
tbey  could  be  hoisted  by  a  steam  crane." 
Rombeau  had  charge  of  tbe  defendant's  work 
as  boss,  "which  included  •  •  •  the  oper- 
ation of  tbe  crane."  At  tbe  time  of  tbe  ac- 
cident the  plaintiff's  duty  had  been  perform- 
ed. He  had  attached  tbe  chain.  Rombeau 
was  in  tbe  execution  of  bis— tbe  operation 
of  tbe  crane.  The  stone  bad  been  pulled  out, 
and  lowered  to  stop  its  swinging.  Tbe  next 
operation  In  Rombeau's  work  was  tbe  raising 
of  tbe  stone.  "Tbe  plaintiff  then  told  Rom- 
beau tbat  tbe  cbaln  was  not  right  on  tbe 
stone— tbat  it  was  not  safe— and  asked  Rom- 
beau to  wait  until  be  fixed  it  Tbe  plaintiff 
took  bold  of  the  cbaln,  but  Rombeau  im- 
mediately remarked  to  the  engineer:  'Oto 
ahead.  Tbe  chain  is  all  right.'  Tbe  engineer 
bolsted  on  the  stone,  and  the  cbaln  caught 
the  plalntUTs  hand  and  injured  it." 

If  tbe  defendant  Is  liable  for  Rombeau's 
negligent  operation  of  tbe  crane,  tbe  plain- 
tiff cannot  recover  -wltbont  establishing  Bom- 
beau's  negligence  as  tbe  cause  of  tbe  injury, 
and  bis  own  freedom  from  fault.  Whether 
tbe  case  contains  evidence  upon  wbicb  these 
proposltlona  could  reasonably  be  found  in  fa- 
vor of  tbe  plaintiff  may  tw  open  to  doubt. 
But  assuming  tbat  tbere  was  competent  evi- 
dence for  tbe  Jury  upon  tbese  issues,  a  ver- 
dict might  be  found  against  Rombeau,  or 
against  tbe  defendant  if  tbe  defendant  bad 
personally  performed  tbe  acts  charged  as 
negligence  in  Rombeau.  The  rlgbt  of  action 
in  such  case  would  not  be  affected  by  the 
fact  that  tbe  plaintiff  was  a  workman  tmder 
Rombeau,  or  an  employs  of  tbe  defendant, 
but  tbe  action  would  be  based  upon  tbe  gen- 
eral duty  resting  upon  every  individual  in 
tbe  conduct  of  bis  lawful  business  to  abstain 
from  tbe  careless  injury  of  otbers.  Nashua 
Iron  &  Steel  Co.  v.  Railroad,  62  N.  H.  169, 
161.  If  tbe  plaintiff  were  a  stranger— an  in- 
nocent third  party  Injured  by  tbe  negligent 
operation  of  the  machine— it  'tronld  be  imma- 
terial whether  tbe  actual  operation  was  in 
tbe  charge  of  tbe  defendant  in  person,  or  in 
tbat  of  bis  employe  or  agent  Tbe  rale 
respondeat  superior  would  apply.  As  to  fbird 
persons,  tbe  act  of  Rombeau  would  be  the 
act  of  the  defendant  "Qui  facit  per  allum, 
fadt  per  se."  But  it  appears  from  the  plain- 
tiff's case  tbat  both  he  and  Rombeau  were 
tbe  defendant's  servants.  The  plaintiff's  ac- 
tion, therefore,  is  not  founded  upon  tbe  max- 
im respondeat  superior,  but  upon  an  alleged 
breach  of  duty  owed  by  tbe  defendant,  as 
master,  to  the  plaintiff  as  his  servant  The 
mutual  rights  and  duties  of  tbe  master  and 
servant  are  usually  regarded  as  flowing  from 
tbe  contract  for  service.  Wbetber  tbe  re- 
ciprocal rights  and  duties  of  tbe  relationship 
depend  upon  the  stipulations  of  a  contract, 
or  ui)on  rules  of  law  adopted  as  matter  of 
public  policy  upon  grounds  of  reasonable- 
ness, is  not  material.    Tbe  general  prindplea 
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governing  the  relationship  are  well  settled. 
The  master  Is  bound  to  reasonable  care  to 
provide  the  servant  with  suitable  Instru- 
mentalities for  the  work.  This  Includes  place, 
machinery,  associates  In  the  work,  and,  where 
necessary,  suitable  rules  and  regulations  for 
Its  conduct.  McLaine  v.  Head  &  Dowst  Co., 
71  N.  H.  294,  B2  Ati.  B45,  68  L.  R.  A.  462. 

Being  guilty  of  no  want  of  care  In  furnish- 
ing or  maintaining  these  InstrumentalltieB, 
the  master  Is  not  liable  If  Injiury  otherwise 
results  to  the  servant.  If  to  render  the  place 
safe  it  Is  reasonable  a  mechanical  notice  of 
Intermittently  recurring  danger  to  the  em- 
ploy6  should  be  provided,  It  is  the  duty  of 
the  master  to  exercise  care  to  provide  and 
maintain  some  device  for  that  purpose,  as 
the  bridge  guard  upon  railways.  If  such 
care  has  been  exercised,  the  master  is  not 
liable  If  for  some  other  cause  in  a  particular 
case  the  device  falls  to  effect  its  purpose. 
Hardy  v.  Railroad,  68  N.  H.  623,  41  Ati.  179. 
So  if  for  the  servant's  safety  it  is  reasonable 
that  some  person  should  be  provided  to  give 
a  warning  from  time  to  time,  the  master, 
having  exercised  care  to  provide  a  suitable 
person,  is  not  liable  if  in  a  particular  in- 
stance the  warning  is  not  given.  McLaine 
V.  Head  &  Dowst  Co.,  supra.  In  short,  the 
master  is  not  an  insurer  of  the  servant's 
safety.  One  obligation  of  the  master  is  to 
exercise  care  to  provide  reasonably  competent 
persons  to  engage  in  the  work.  If  this  duty 
has  been  performed,  he  is  not  liable  if  one 
servant  Is  Injured  by  the  negligence  of  an- 
other servant  engaged  in  the  common  work. 
Either  because  such  a  rule  has  been  con- 
sidered reasonable  as  governing  the  relation- 
ship of  the  parties,  or  because,  in  the  absence 
of  an  express  contract,  the  parties  must  be 
understood  to  have  made  a  reasonable  one, 
including  the  reasonable  stipulation  that  the 
servant  will  assume  the  risk  of  injury  from 
the  negligence  of  bis  fellows  engaged  in  the 
common  work,  such  assumption  of  risk  is 
now  a  settled  rule  of  the  law  of  master  and 
servant.  As  the  master,  as  the  law  is  now 
settled,  is  not  liable  for  an  Injury  resulting 
to  one  servant  from  the  negligence  of  a  fel- 
low servant  in  the  course  of  their  common 
employment,  the  question  now  arising  for 
controversy  in  particular  cases  is  whether 
the  negligent  person  is  to  be  regarded  as  a 
fellow  servant  of  the  one  Injured.  In  this 
jurisdiction  "the  responsibility  of  the  master 
is  determined  by  the  nature  of  the  act  in 
question,  and  not  by  a  difference  in  rank  or 
grade  of  service  between  particular  ser- 
vants." McLaine  v.  Head  &  Dowst  Co.,  71 
N.  H.  294,  295,  62  Ati.  545,  58  L.  R.  A.  462. 
Accordingly  it  has  been  held  that  the  master 
is  liable  where  the  negligent  act  in  question 
was  one  which  it  was  his  duty  to  perform, 
although  in  fact  performed  by  inferior  ser- 
vants (Jaques  v.  Company,  66  N.  H.  482,  22 
Ati.  552,  13  L.  R.  A.  824;  Story  v.  Railroad, 
70  N.  H.  364,  368,  48  Ati.  288;  Ohiey  v. 
Railroad,  71  N.  H.  427,  430,  62  Ati.   1007), 


while  in  McLaine  r.  Head  A  Dowst  Co., 
supra,  the  master  was  held  not  liable  for 
the  negligent  performance  of  a  duty  properly 
that  of  a  servant,  although  the  negligence  in 
fact  was  the  negligence  of  the  foreman  in 
charge  of  the  work. 

At  the  time  of  the  injury,  Rombeau  was 
directing  the  operation  of  the  crane.  The  op- 
eration of  the  crane  was  a  part  of  his  em- 
ployment. The  sole  question  presented  by 
this  branch  of  the  case,  therefore,  is  whether 
the  operation  of  the  crane  was  work  whicb 
might  be  commltied  to  a  servant,  or  whetiier 
its  safe  operation  was  a  nondelegable  duty 
of  the  master,  owed  by  him  to  the  plaintiff,  of 
which  he  could  not  divest  himself  by  employ- 
ing another  to  perform  It  for  him.  There  is 
no  claim  of  any  defect  in  the  machine  itself, 
or  of  incompetency  in  the  engineer  or  Rom- 
beau. The  claim  is  as  to  manner  of  opera- 
tion by  competent  persons  of  a  suitable  ma- 
chine, used  for  the  purpose  for  which  it  was 
designed.  It  is  elementary  that  the  master's 
duty  does  not  extend  to  the  operation  of  suit- 
able machinery  furnished  by  him  to  his  serv- 
ants. Foumier  v.  Company,  70  N.  H.  629, 
44  Ati.  104.  "In  working  with  a  derrick,  the 
foreman  and  his  assistants  are  fellow  serv- 
ants, and  the  master  is  not  responsible  to 
any  one  of  them  for  the  negUgence  of  any 
other  in  the  use  of  the  materials  and  imple- 
ments which  the  master  has  supplied."  Mc- 
Kinnon  v.  Norcross,  148  Mass.  633.  537,  20 
N.  E.  183,  3  L.  R.  A.  320.  In  this  case  the 
loading  of  the  stone  into  the  car  by  means 
of  the  derrick  was  the  common  employment 
in  which  the  parties  were  engaged.  If  Rom- 
beau had  himself  bandied  the  levers  of  the 
engine,  it  probably  would  not  be  suggested 
that  the  parties  were  not  fellow-servants. 
But  it  Is  claimed  that  because  Rombeau  did 
not  himself  control  the  valves  of  the  engine, 
but  orally  directed  the  engineer  when  to 
raise  and  lower  by  the  crane,  such  directions 
constituted  a  part  cf  the  master's  duty,  be- 
cause they  were  orders.  If  it  is  held  tliat  the 
servant  acts  as  the  representative  of  the  mas- 
ter in  giving  the  order  in  question,  upon  the 
ground  of  his  rank  and  the  extent  of  bis  con- 
trol over  others  (the  class  of  cases  consid- 
ered In  the  note  to  O'Nell  v.  Railway  Co. 
[Minn.]  61  L.  R.  A.  513,  to  which  attention 
has  been  called  at  page  590),  it  necessarily 
follows  that  the  negligent  order  in  qnestioo 
is  the  act  of  the  master.  Similarly,  under 
the  doctrine  of  the  cases  by  which  the  chai^ 
acter  of  the  act  in  question,  as  representative 
or  otherwise,  is  determined  by  the  nature  of 
the  act  itself  (Bridge  Co.  v.  Olsen  [C.  G.  A.} 
note,  54  L.  R.  A.  1),  if  the  order  is  given  in 
the  execution  of  any  nondelegable  duty  de- 
volved by  law  upon  the  master,  such  order 
is  the  act  of  the  master,  while,  if  the  order 
is  merely  part  of  the  performance  of  a  dele- 
gable duty,  the  order  is  the  act  of  a  servant 
for  which  the  master  is  not  liable.  As  the 
latter  rule  Is  the  law  here,  decisions  in  Juris- 
dictions  where  the   former  point   of   view 
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(called  the  "auperlor  servant  rule")  prevatls, 
as  In  Illinois  and  Missouri  (61  L.  R.  A.  639, 
540,  608,  614,  and  cases  there  cited),  are  not 
of    value  bare,   but  are  liable   to   mislead. 
"None  of  the  courts,  apart  from  those  which 
apply   the   superior   servant  doctrine,   predi- 
cate   nonassignability  of  the  duty  of  giving 
orders"  (note,  61  L.  R.  A.  593)— a  result  which 
naturally    follows    from    the    reason    upon 
which  the  opposite  doctrine  is  founded.    It  Is 
doubtless  true,  as  said  In  Hankins  v.  Rail- 
road, 142  N.  T.  416,  420,  37  N.  E.  466,  467, 
25  L,.  R.  A.  396,  40  Am.  St.  Rep.  616,  that 
"It  frequently  becomes  very  difficult  to  deter- 
mine whether  the  particular  act  in  any  case 
Is  tbat  of  the  master,  as  such,  or  only  that 
of  a  mere  fellow  servant."    But  tbere  Is  no 
difference  In  principle  between  a  verbal  act, 
an  order,  and  any  otber  act.    The  question 
Is  tbe  same  in  either  case— whether  the  act 
pertains  to  tbe  duty  of  the  master,  or  the 
work  of  a  servant.    As  the  court  continues 
in  tbe  case  referred  to  (Hankins  v.  Railroad) : 
"It  is  not  a  question  as  to  the  rank  of  the 
Indlvldoal  who  gives  the  order  or  performs 
the  act    Tbe  question  Is  one  as  to  the  char- 
acter of  the  order  or  act— whether  It  is  one 
which  Is  given  or  performed  as  an  order  or 
act  of  the  master  In  his  character  as  such, 
or  only  as  an  order  or  act  delegated  by  the 
master  to  another,  and  performed  by  such 
otber  as  an  employ^."    Hence  it  is  generally 
held  that  negligence  of  a  superior  servant, 
even  in  giving  orders  whereby  Injury  results, 
Is  not  of  Itself  sufficient  to  charge  tbe  mas- 
ter.    Moody  V.  Company,  159  Mass.  70,  34  N. 
G.  185,  38  Am.  St.  Rep.  396;    Alaska  Mining 
(3o.  V.  Wheian.  168  U.  8.  86,  18  Sup.  Ct.  40, 
42  L.  Bd.  390.     Grlffln  v.  Company,  67  N.  H. 
287,  30  Atl.  344,  was  a  suit  for  Injury  result- 
ing from  the  operation  of  a  steam  crane  or 
derrick.    In  that  case  it  appeared  that,  when 
the  load  was  ready  to  be  raised,  the  men  ar- 
ranging the  load  gave  the  signal  to  the  en- 
gineer to  hoist    At  tbe  time  of  the  accident 
the  plaintiff  himself  gave  tbe  signal.    At  this 
moment  the  defendants'  superintendent  called 
out  to  the  engineer,  In  a  loud  voice,  to  hoist 
whereupon  the  engineer  started  the  engrlne 
quickly,  and  injured  tbe  plaintiff.    Whether 
tbe  case  disclosed  evidence  in  the  sudden  in- 
terference and  direction  of  tbe  superintend- 
ent, tending  to  establish  that  tbe  order  so 
given  was  an  exercise  of  the  controlling  au- 
thority of  the  master,  and,  if  so,  was  tbe 
performance  of  a  duty  of  the  master,  was  not 
decided,  because  the  fact  that  the  injury  was 
caused,  not  by  negligence  in  tbe  order,  but 
by  negligence  in  obeying  it,  rendered  imma- 
terial tbe  question  whether  tbe  order  given 
was  the  master's  act.    Neither  are  the  ques- 
tions suggested  now  presented  for  decision. 
Tbe  order  in  question  was  not  an  interference 
with  tbe  conduct  of  tbe  work  of  servants,  by 
virtue  of  a  general  power  of  superintendence 
and  control  conferred  upon  Rombeau  by  the 
master.    Neither  was  It  given  in  the  per- 
formance of  any  of  the  master's  duties.    It 


was  a  part  of  the  work  of  operating  a  ma- 
cliine— a  work  which, .  upon  all  tbe  authori- 
ties, may  be  delegated  to  a  servant,  and 
which  In  this  case  was  specially  imposed 
upon  Rombeau.  It  is  obvious  that  tbe  op- 
eration of  a  steam  crane  or  derrick  will 
often,  if  not  generally,  require  tbat  some  per- 
son in  a  position  to  observe  tbe  work  should 
direct  by  signals  or  verbal  orders  tbe  engi- 
.  neer  in  the  control  of  the  engine.  Such  per- 
son operates  the  machine  as  truly  as  tbe 
workman  operates  tbe  ax  or  sbovel  in  his 
hand.  There  is  no  logical  ground  which 
would  require  the  master  personally  to  op- 
erate the  machine  which  would  not  impose 
the  same  duty  as  to  the  tool.  The  legal 
principle  by  which  the  master's  liability  is 
determined  in  this  case  Is  the  same  as  if  the 
parties  were  loading  stone  npon  a  drag  with 
crowbars.  Flfield  v.  Railroad,  42  N.  H.  226, 
228.  If  the  careless  handling  of  the  bar 
raised  the  stone,  to  the  injury  of  one  of  tbe 
workmen,  it  would  not  be  claimed  that  a 
right  of  action  accrued  against  tbe  common 
employer,  even  if  the  one  handling  the  bar 
were  In  general  charge  of  the  work.  In  this 
case  Rombeau  raised  the  stone  by  a  steam 
crane  which  was  controlled  by  the  engineer 
under  Rombeau's  directions.  The  raising  of 
the  stone  through  Rombeau's  directions  to 
the  engineer  was  as  much  Rombeau's  act  as 
if  it  had  been  done  by  a  bar  in  bis  hand. 
The  movement  injurious  to  the  plaintlfT  was 
not  made  the  act  of  the  master  because  it 
resulted  from  the  oral  instruction  of  Rom- 
beau to  tbe  engineer,  and  took  effect  tlirougb 
the  engineer's  intelligent  obedience,  rather 
than  from  the  unintelligent  obedience  of  tbe 
crowbar  following  bis  will  silently  exerted 
by  the  pressure  of  bis  arm  and  weight  The 
giving  of  such  direction  was  a  necessary  part 
of  the  removal  of  each  stone;  and  tbere  is 
nothing  tending  to  show  that  such  operation 
of  the  crane  was  not  the  work  of  a  servant. 
Imposed  upon  Rombeau  as  a  servant,  what- 
ever relation  he  might  occupy  as  to  duties 
Imposed  on  the  master  by  law.  For  the  neg- 
ligence of  one  in  general  charge  of  the  work 
while  performing  tbe  duty  of  a  servant,  the 
master  is  not  liable  to  other  servants  en- 
gaged in  the  common  employment.  The 
test  is,  as  before  stated,  whether  the  act  com- 
plained of  Is  an  act  which  may  be  performed 
by  a  servant,  or  Is  one  which  tbe  master  is 
personally  bound  to  perform,  and  therefore 
cannot  delegate.  It  is  obvious  that  hoiating 
the  stone  was  no  more  the  personal  act  of 
the  master  than  the  attachment  of  tbe 
chain.  McLalne  v.  Head  &  Dowst  Co.,  71 
N.  H.  294,  52  AU.  545,  58  L.  R.  A.  462,  Is 
decisive  of  the  questions  raised  In  this  case. 
Exceptions  overruled. 

CHASE,  WALKER,  and  BINGHAM,  JJ., 
concurred. 

REMICK,    J.     (dissenting).    The    plaintiff 
was  the  defendant's  servant,  and  his  duty 
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waa  to  dig  arovad  tocks  tbat  were  to  Im 
takes  oat,  and  atta«li. chains  thereto,  bo  that 
they  could  be  hoisted  by  a  steam  crane." 
Tbe  crane  was  "operated"  by  an  engineer,  a 
fellotr  servant  with  the  plaintiff.  The  do- 
fettdant  was  repi'eseuted  by  one  Rombeau, 
who  had  general  direction  of  the  men— 
"charge"  ot  the  operation  of  the  crane  and  ot 
everything  co&nected  with  the  work.  The 
plaintiff  complained  to  Rombeau  that  the 
chiiin  furnished  him  was  too  large  and  awk- 
ward, and  tbat  he  could  not  get  It  around  the 
stone  very  well,  and  asked  Rombeau  to  get 
Mm  a  smaller  and  handier  one.  Rombeau 
attempted  to  find  such  a  chain,  but  was  un- 
able to  do  so,  and  told  the  plaintiff  he  must 
get  along  with  the  one  he  had.  The  plaintiff 
then  adjusted  the  chain;  but,  the  chain  being 
41  little  daek,  the  stone  began  to  swing  when 
It  was  hoisted  by  the  crane,  and  Rombeau 
gave  Instruction  to  the  engineer  to  lower  the 
stone  la  order  to  stop  the  swhiging.  The 
plaintiff  then  told  Rombeau  that  the  chain 
was  not  dght  on  the  atone,  and  that  it  was 
not  safe,  and  asked  Rombeau  to  wait  until 
he  fixed  It  The  plainUff  took  hold  of  the 
diala,  but  Rombeau  Immediately  remarked 
to  the  aiglneer:  "Oo  ahead.  The  chain  is  all 
right"  The  engineer  raised  the  stone,  and 
In  doing  this  the  chain  caught  the  plaintiff's 
hand  and  injured  it  Upon  tlieae  facts,  I 
think  the  plaintiff  was  entitled  to  go  to  the 
Jury,  and  that  the  nonsuit  was  improperly  or- 
dered. The  plaintiff  was  making  the  best  of 
an  unsQitabie  chain,  which  he  had  complain- 
ed of  to  Rombeau,  and  which  Rombeau,  after 
seeking  for  another,  had  told  him  he  must  get 
along  with.  Proceeding  accordingly,  and  dis- 
covering that  he  had  not  got  the  chain  right 
on  the  stone,  and  that  it  was  not  safe,  the 
plaintiff  did  what  it  was  his  duty  to  do— 
warned  Rombeau  of  the  danger,  asked  htm 
to  wait  until  he  fixed  the  chain,  and  proceed- 
ed to  fix  it  Regardless  of  the  plaintiff's  no- 
tice that  the  chain  was  not  safely  adjusted, 
and  regardless  of  the  fact  tbat  the  plaintiff 
was  proceeding  to  fix  it,  and  had  taken  hold 
of  the  chain  for  that  purpose,  Rombeau, 
speaking  with  the  master's  authority,  order- 
ed the  engineer  to  go  ahead,  and  the  plaintiff 
was  Injured  in  consequence. 

I  will  take  no  time  in  considering  the  ques- 
tion of  the  defendant's  liability  growing  out 
-of  the  character  of  the  chain  furnished,  be- 
cause it  does  not  satisfactorily  appear,  as  the 
record  shows,  that  any  defect  in  the  chain 
contributed  to  the  injury. 

As  to  the  defendant's  liability  as  affected 
by  the  negligence  of  Rombeau,  it  has  been 
suggested  that  the  record  discloses  no  evi- 
dence tbat  Rombeau  knew  or  ought  to  have 
known  that  his  order  to  hoist  the  crane  would 
be  attended  with  danger  to  the  plaintiff.  But 
it  appears  that  he  had  just  been  told  by  the 
plaintiff  that  the  chain  was  not  safely  ad- 
Justed,  and  asked  to  wait  until  the  plaintiff 
could  fix  it.  It  being  the  plaintiff's  duty  to 
jnake  proper  adjustment  of  the  clialn,  he  had 


a  right  to  assume,  after  notifying  Rombean 
that  It  was  oot  safe,  and  asking  liim  to  wait 
until  he  fixed  it,  that  Rombeau  would  wait 
And  Rombeau,  hi  the  exercise  of  ordinary 
care,  might  have  anticipated,  after  such  no- 
tice and  warning,  that  the  plaintUf  would 
proceed  to  fix  the  chain  according  to  liis  duty, 
and  that  he  would  be  imperiled  if  the  chain 
was  hoisted  in  disregard  of  bis  warning  an^ 
request.  That  there  was  evidence  for  the 
J'ury  of  due  care  on  the  part  of  the  plaintiff, 
and  of  negligence  on  the  part  of  Rombeau,  hi 
thla  connection,  seems  too  clear  for  discus- 
sion. 

As  the  case  presents  Itself  to  my  mind, 
the  only  question  worthy  of  serious  consid- 
eration is  whether,  assuming  due  care  on  the 
part  of  the  plaintiff,  and  negligence  cau^g 
the  injury  on  the  part  of  Rombeau,  the  de- 
fendant is  liable.  The  majority  are  of  tlw 
opinion  that  the  defendant  is  not  liable,  and 
upon  the  theory  that  the  negligence  of  Rom- 
beau was  the  negligence  of  a  fellow  servant 
From  this  conclusion  I  am  constrained  to  dis- 
sent. 

The  plaintiff's  injury  resulted  immediately 
and  solely  from  Rombeau's  order  to  the  en- 
gineer to  hoist  the  stone  in  defiance  of  the 
plaintiff's  warning  that  it  was  not  t]>«i  safe 
to  do  so,  and  while  the  plalntiXf,  as  Rom- 
beau icuew  Mr  ought  to  have  known,  was 
endeavoring  to  make  it  safe.  The  order,  un- 
der the  circumstances,  waa  obviously  improp- 
er and  negligeBt  As  ttie  plaintiff  waa  injur- 
ed in  consequence,  I  see  no  reason  in  law, 
morals,  or  philosophy  why  the  defendant 
master  should  not  be  held  responsible.  I  do 
not  contend,  because  the  master  liad  commit- 
ted the  superintendence  of  the  men  and 
works  to  Rombeau,  that  tie  became  respon- 
sible for  Rombeau's  negligent  performance  ot 
acts  of  ccmimon  labor  or  fellow  service;  bat 
to  say  that  an  order,  by  one  authorized  by 
the  master  to  give  it,  to  others  required  by 
the  master  to  obey,  is  an  act  of  fellow  serv- 
ice, is  to  say  what  is  manifestly  not  so,  In 
disregard  of  elementary  principles  of  agency 
and  the  dictates  of  reason  and  Justice.  This 
court  turned  away  from  such  a  iwoposition 
in  Griffin  t.  Company,  67  N.  H.  287,  289.  30 
Atl.  844,  and  it  cannot  be  reconciled  witb 
views  expressed  in  Jaques  v.  Company,  66 
N.  H.  4iJ2,  22  Atl.  552,  13  L.  R.  A.  824;  Un- 
tott  V.  Company,  68  N.  H.  628,  632,  44  Atl. 
98;  and  Lapelle  v.  Company,  71  N.  H.  344. 
348,  51  Atl.  1068.  If  it  finds  any  countenance 
hi  McLaine  v.  Head  &  Dowst  Co.,  71  K.  H. 
294,  62  Atl.  545,  58  L.  R.  A.  4C2,  I  have  only 
to  say  tbat  the  doctrine  in  that  case  did  not 
have  my  approval,  and  I  cannot  assent  to  its 
application  to  the  new  and  different  aituation 
presented  here.  In  McLalne  v.  Head  4c 
Dowst  Co.  the  injnry  was  caused  by  negli- 
gent omission  on  the  part  of  tJbe  foronan  to 
warn  in  accordance  with  his  duty,  aaanrance. 
and  custom,  and  as  required  in  order  to  make 
the  working  place  safe.  In  the  iiresent  case 
the  Injury  was  cansed  br  »  negligent  ocder, 
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gjren  by  the  defendant's  representatlTe  tn 
charge.  In  defiance  of  the  plalntifTi  warning 
that  the  situation  was  not  safe,  and  that  the 
order  should  be  deferred.  In  McLaine  t. 
Head  &  Dowst  Go.  I  was  nnable  to  see  how 
the  duty  of  tiie  master  to  warn,  when  estab- 
lished, as  it  admittedly  was  in  that  case, 
could  be  discharged  by  delegation,  any  mage 
than  any  other  duty  incumbent  upon  the 
master  (Jaques  v.  Company,  06  N.  H.  4S2,  22 
A.tl.  552,  13  L.  R.  A.  S24;  Oluey  y.  Railroad, 
Tl  N.  H.  427,  430,  52  AU.  1087);  any  more, 
for  instance,  than  the  duty  to  warn  In  Si- 
inonte  t.  Kirk  (N.  Y.)  65  N.  E.  739,  Wheeler 
V.  Company,  135  Kasa.  294,  and  BJbJian  t. 
Company,  164  Mass.  214.  220,  41  K.  B.  265, 
or  the  duty  to  iustroct  in  Lapelle  t.  Com- 
pany, 71  N.  H.  846,  349,  and  Tedf  ord  v.  Com- 
pany, 134  CaL  76,  66  Pae  76,  54  L.  R.  A.  86 
<and  note),  96,  97,  98.  So  In  the  present  case 
I  am  unable  to  see  why  an  autherlaed  order, 
elren  by  one  serrant  of  the  master  to  an- 
other, directing  the  latter  to  work  in  a  par^ 
ticular  place,  is  the  act  of  the  master  (La- 
pelle V.  Cbmpany,  71  N.  H.  346,  348,  51  Atl. 
1068;  Lintott  v.  Company,  69  N.  H.  628,  G32, 
44  AtL  98),  any  more  tlian  an  authorised  order 
by  the  same  servant  directing  the  progress 
of  the  work  in  that  place. 

It  may  be  a  question,  under  some  circum- 
stances, whether  an  alleged  order  was  an 
order,  or  simply  an  act  of  fellow  service. 
But  when  the  circumstances  show  that  the 
alleged  order  was  an  act  of  authority,  and 
that  obedience  thereto  was  a  duty,  then  the 
order,  whatever  the  grade  of  the  giver  or  the 
nature  of  the  order,  must,  if  the  reason  and 
consistency  of  the  law  are  to  be  preserved, 
be  regarded  as  the  order  of  the  master. 
Rombeau  was  the  defendant's  representative 
in  command.  The  men'  and  works  were  all 
subject  to  his  direction.  He  did  not  operate, 
L<nt  bad  charge  of  the  operation  of,  the  crane. 
The  order  in  question  was  not  a  signal  given 
by  Rombeau  in  the  ordinary  course  of  the 
work,  and  involving  no  exercise  of  authority. 
The  drcumstances  were  special.  The  plain- 
tiff had  told  hliu  that  the  chain  was  not  sale, 
and  had  asked  him  to  wait  until  he  fixed  it. 
Under  these  circumstances,  Rombeau's  order 
to  the  engineer  to  go  ahead  can  be  regarded 
in  no  other  reasonable  light  than  as  an  act 
of  authority.  It  ignored  the  plaintiff's  warn- 
ing, and  left  the  engineer  no  alternative  but 
disobedience.  But  for  its  official  character, 
It  might  have  spent  itself  in  impotency.  As 
it  was,  It  set  in  operation  the  forces  which 
caused  the  plaintiff's  Injury.  If  not  an  order, 
In  the  sense  of  being  an  exercise  of  authority, 
It  would  be  difficult  to  conceive  when  an  or- 
der would  be  of  that  character.  To  say  that 
it  was  a  mere  act  of  fellow  service  would, 
under  the  circumstances,  be  a  manifest  mis- 
nomer. However  other  situations  might  be 
viewed,  the  proper  dassiflcation  of  the  pres- 
ent cose  would  seem  clear.  It  is  the  case  of 
d  negligent  order  by  one  speaking  with  the 
authority  of  the  master;  nothing  more,  noth- 


iag  less.  That  the  master  Is  liable  under 
such  circumstances  is  a  proposition  sound  In 
pi-luclple  and  abundantly  supported  by  au- 
thority. 

In  Crispin  v.  Babbitt,  81  N.  Y.  516,  530, 
37  Am.  Rep.  521— the  leading  case  to  the 
proposition,  now  so  generally  accepted,  that 
the  natare  of  the  act,  not  the  rank  of  the 
actor,  is  the  test  of  the  master's  liability— it 
appears  from  the  dlssentlsg  opinion  to  have 
been  generally  assumed  that  an  order  by 
one  authorized  by  the  master  to  direct  would 
be  the  master's  act.  And  It  was  recently 
declared,  upon  a  careful  review  of  the  au- 
thorities, that,  "under  any  consistent  applica- 
tion of  the  New  York  rule,  •  *  •  the 
master  Is  represented,  as  by  a  vice  prin- 
cipal, by  any  one  to  whom  he  deputes  the 
power  of  giving  orders  which  must  be  obey- 
ed withoat  or  before  appeal,  and  he  is  re- 
sponsible for  those  orders  as  much  as  if  they 
were  his  own."  Shearm.  &  Red.  Neg.  (5lh 
Ed.)  i  233.  In  Dayharsh  v.  Railroad,  103  Mo. 
67(N  15  S.  W.  554,  23  Am.  St.  Rep.  900,  Cited 
by  this  court  in  Jaques  v.  Company,  66  N. 
H.  482,  485,  22  Aa  652,  13  L.  R.  A.  824,  to 
the  proposition  that  "those  doing  the  work 
of  a  servant  are  frilow  servants,  whatever 
ttieir  grade  of  service,  and  a  servant,  of 
whatever  rank,  charged  with  the  perform- 
ance of  the  master's  duty  toward  his  serv- 
ants, is,  as  to  the  discharge  of  that  duty,  a 
vice  principal,  for  whose  acts  and  neglects 
the  master  is  responsible,"  It  was  said:  "It 
was  undoubtedly  within  the  scope  of  Mr. 
jStephens'  authority  as  •  •  •  'boss'  to 
direct  where  the  engine  and  tender  that 
struck  plalntifT  should  be  placed,  and  how 
and  when  they  should  be  moved  over  the 
tracks.  In  giving  directions  to  that  end,  and 
seeing  to  their  execution,  we  think  he  was 
performing  the  master's  part,  and,  as  such, 
was  the  representative  of  the  latter,  and  not 
a  mere  fellow  servant  of  the  plaintiff."  See, 
also,  Foster  v.  Railway,  115  Mo.  165,  179, 
180,  21  S.  W.  916.  In  Chicago,  etc.,  R.  H. 
V.  May,  106  111.  288, 15  Am.  &  Eng.  R.  R.  Cas. 
320,  323,  324,  the  true  principle  is  well  enun- 
ciated as  follows:  "The  mere  fact  that  one 
of  a  number  of  servants  who  are  in  the  habit 
of  working  together  in  the  same  line  of  em- 
ployment for'  a  common  master  has  power  to 
control  and  direct  the  actions  of  the  others 
with  respect  to  such  employment  wHl  not 
of  itself  render  the  master  liable  for  the  neg- 
ligence of  the  governing  servant,  resulting 
in  an  injury  to  one  of  the  others,  without 
regard  to  other  circumstances.  On  the  other 
hand,  the  mere  fact  that  the  servant  exer- 
cising such  authority  sometimes  or  generally 
labors  with  the  others  as  a  common  hand 
will  not  of  itself  exonerate  the  master  from 
liability  for  the  former's  negligence  in  the 
exercise  of  his  authority  over  the  others. 
Every  case,  in  this  respect,  must  depend  on 
Its  own  circumstances.  If  the  negligence 
complained  of  consists  of  some  act  done  or 
omitted  by  one  having  such  authority,  which 
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relates  to  his  dntles  as  a  colaborer  with  those 
under  bis  control,  and  which  might  just  as 
readily  have  happened  with  one  of  them  hav- 
ing no  such  authority,  the  common  master 
will  not  be  liable.  For  instance,  if  the  sec- 
tion boss  of  a  railway  company,  while  work- 
ing with  his  squad  of  men  on  the  company's 
road,  should  negligently  stril^e  or  otherwise 
Injure  one  of  them,  causing  his  death,  the 
company  would  not  be  liable;  but  when  the 
negligent  act  complained  of  arises  out  of  or 
is  the  direct  result  of  the  exercise  of  the 
authority  coni!erred  upon  him  by  the  master 
over  his  colaborers,  the  master  will  be  lia- 
ble. In  such  case  he  is  not  the  fellow  servant 
of  those  under  his  charge,  with  respect  to 
the  exercise  of  such  power;  for  no  one  but 
himself,  in  the  case  supposed,  is  clothed  with 
authority  to  command  the  others.  When  a 
railway  company  confers  authority  upon  one 
of  Its  employes  to  take  charge  and  control 
of  a  gang  of  men  in  carrying  on  some  par- 
ticular branch  of  its  business,  such  employ^, 
in  governing  and  directing  the  movements  of 
the  men  under  his  charge  with  respect  to 
that  branch  of  its  business,  is  the  direct 
representative  of  the  company  itself;  and  all 
commands  given  by  him  vrithin  the  scope  of 
his  authority  are,  in  law,  the  commands  of 
the  company.  *  *  *  In  exercising  this 
power,  he  does  not  stand  upon  the  same 
plane  with  those  under  his  controL  His 
position  is  one  of  superiority.  When  he  gives 
an  order  within  the  scope  of  his  authority, 
if  not  manifestly  unreasonable,  those  under 
his  charge  are  bound  to  obey,  at  the  peril  of 
losing  their  situations;  and  such  commands 
are,  in  contemplation  of  law,  the  commands 
of  the  company,  and  hence  it  is  held  respon- 
sible for  the  consequences."  This  rule  was 
recently  applied  in  the  same  Jurisdiction  in 
nihiols,  etc.,  R.  R.  T.  AtweU,  108  IlL  200, 
6i  N.  E.  1095,  where  the  court  said:  "It  is 
Insisted  that  the  negligence  charged  Is  the 
negligence  of  a  fellow  servant,  and  therefore 
plaintiff  could  not  recover.  While  the  fore- 
man and  Atwell  may  have  been  In  many 
respects  fellow  servants,  they  were  not  in 
that  relation  as  to  the  exercise  of  authority 
by  one  over  the  other.  The  injury  resulted 
from  the  Improper  exercise  of  the  foreman's 
power  to  command,  and  in  respect  to  the 
exercise  of  such  power  they  were  not  fellow 
servants."  In  Taylor  v.  Railroad,  121  Ind. 
124,  22  N.  B.  876,  6  L.  R.  A.  584,  16  Am. 
St.  Rep.  374,  376,  it  is  said:  "It  is  not  easy 
to  conceive  how  it  can  justly  be  asserted 
that  one  who  commands  an  act  to  be  done, 
and  who  possesses  the  authority  to  command 
•  ♦  •  by  virtue  of  the  power  delegated  to 
him  by  the  master,  is  no  more  than  a  fellow 
servant.  •  *  *  The  duty  of  the  master 
mechanic,  as  it  appears  from  the  complaint, 
was  to  order  what  should  be  done;  and  this, 
it  has  been  well  decided,  is  intrinsically  the 
master's  act,  and  not  that  of  a  mere  fellow 
servant."  In  Carlson  v.  Company,  63  Minn. 
428,  65  N.  W.  014,  It  was  said:     "The  doc- 


trine of  'fellow  serrant,'  and  particnlarlr 
that  phase  of  it  presented  by  this  ease,  to 
wit,  when  a  superior  employfi  bears  to  In- 
ferior employes  under  him  the  relation  of 
vice  principal,  and  when  that  of  fellow  serv- 
ant, la  one  of  the  most  difflcnlt  qaestions  in 
the  law.  The  principle  which  this  court  has 
always  announced  as  the  test  is  that  it  is 
not  the  mere  rank  or  grade  of  the  superior 
employg,  but  the  nature  of  the  duty  or  serv- 
ice which  he  was  performing,  which  deter- 
mines the  question;  that  whenever  a  noaster 
delegates  to  another  the  performance  of  a 
duty  which  he  owes  absolutely  to  bis  serv- 
ants, or  which  would  fall  within  the  line  of 
his  duty  as  master  if  personally  present, 
then,  in  the  performance  of  such  acta,  sudt 
other  person  would  be,  as  to  other  servants. 
a  vice  principal,  and  not  a  fellow  servant. 
*  *  *  For  example,  in  hiring  and  dis- 
charglng  workmen  the  foreman  in  the  pres- 
ent case  would  represent  the  master,  and  his 
negligence  in  the  premises  would  be  charge- 
able to  the  master.  So,  also,  in  the  matter 
of  selecting  or  inspecting  implements  and  oth- 
er instrumentalities  for  the  performance  of 
the  work,  assuming  that  this  duty  had  been 
delegated  to  him.  And  where,  as  in  this 
case,  he  had  been  given  entire  control  of  the 
work  and  all  the  workmen  engaged  in  It, 
with  •  •  •  authority  to  give  them  or- 
ders how  to  do  the  work  and  where  to  work, 
I  think  that,  on  exactly  the  same  principle, 
in  giving  these  orders,  which  the  workmen 
were  bound  to  obey,  he  represented  the  mas- 
ter, and  was  performUig  a  duty  which  would 
have  devolved  upon  the  master  if  personally 
present" 

The  subject  was  recently  considered  and 
the  authorities  reviewed  in  an  exhaustive  note 
in  51  L.  R.  A.  613,  590,  and  the  conclusion 
arrived  at  is  thus  stated  on  page  590:  "There 
Is  an  overwhelming  weight  of  authority  to 
sustain  the  doctrine  that  the  liability  to  which 
the  master  is  declared  to  be  subject,  wher- 
ever the  negligent  act  is  a  direct  result  of 
the  exercise  of  power  conferred  by  the  naas- 
ter  in  the  performance  of  a  duty  devolving 
by  law  upon  him,  is  predicable  in  the  case 
of  orders  Issued  in  respect  to  the  work,  -what- 
ever may  be  the  precise  object  to  -which 
those  orders  may  have  relation.  It  Is,  in 
fact,  difficult  to  see  what  more  indispotabie 
example  there  can  be  of  an  'exercise  of  au- 
thority' than  the  giving  of  such  orders;  and. 
for  the  purposes  of  the  master's  liability  In 
this  instance,  it  is  obviously  quite  Immaterial 
whether  the  delinquent  empioyft  be  a  mere 
'superior  servant'  or  a  general  or  depart- 
mental manager.  According  to  the  great  ma- 
jority of  the  cases,  therefore,  all  that  Is 
necessary  to  fix  liability  upon  the  master  Is 
that  the  negligent  order  which  caused  the 
injury  should  be  proved  to  be  incident  to 
the  performance  of  the  duties  of  his  posi- 
tion." See,  also,  Shearm.  &  Red.  Neg.  (3th 
Ed.)  i  233;  Galveston,  etc.,  Ky.  T.  Paent» 
(Tex.  Civ.  App.)  70  S.  W.  362. 
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Decisions  of  the  Supreme  Court  of  the 
United  States  have  been  cited  in  lietaalf  of 
the  defendant,  but  the  latest  Judicial  utter- 
ance from  a  federal  source  is  quite  in  har- 
mony with  the  principle  for  which  I  am 
contending.  See  Chicago,  etc.,  Co.  v.  Bimey, 
54  C.  C.  A.  458,  117  Fed.  72,  where  it  U 
said  by  the  Court  of  Appeals,  Eighth  Cir- 
cuit: "It  Is  •  •  •  noteworthy  that  in  the 
present  Instance  the  plaintiff  was  not  injured 
by  the  negligent  act  of  Bennett  after  he  had 
descended  to  the  plane  of  an  ordinary  la- 
borer, and  while  he  was  assisting  the  plain- 
tiff in  doing  the  ordinary  work  of  a  laborer. 
He  was  injured  in  consequence  of  a  neg- 
ligent order  given  by  Bennett,  in  the  giving 
of  which  Bennett  was  obviously  exercising 
the  functions  of  the  master."  See,  also, 
Northern,  etc.,  R.  R.  v.  Egeland,  163  U.  S. 
93,  16  Sup.  Ct.  975,  41  L.  Ed.  82. 

It  will  be  observed  that  the  authorities  to 
which  attention  has  been  called  do  not  pro- 
ceed upon  the  "superior  servant"  Idea,  but 
upon  the  theory  adopted  in  this  Jurisdiction— 
that  the  character  of  the  act,  and  not  the 
rank  of  the  actor,  is  the  test.  They  hold 
the  master  liable  for  the  consequences  of  a 
negligent  order  given  by  his  authorized  rep- 
resentative, not  because  of  the  rank  of  the 
person  from  whom  it  emanates,  but  because 
of  the  intrinsic  character  of  the  act;  because 
it  is  an  order  as  distinguished  from  common 
labor— an  act  of  authority  as  distinguished 
from  fellow  service.  The  suggestion  of  the 
majority  that  decisions  proceeding  upon  the 
superior  servant  theory  are  without  value 
and  misleading  Is  therefore  pointless  as  ap- 
plied to  the  present  discussion. 

The  fact  that,  in  Jurisdictions  where  Judi- 
cial opinion  has  gone  the  extreme  length  of 
the  opinion  of  the  court  in  the  present  case, 
legislative  action  has  been  found  necessary 
to  restore  the  law  to  a  basis  in  better  accord 
with  the  principles  of  agency  governing  oth- 
er relations,  and  more  in  harmony  with  ab- 
stract Justice  (42  &  43  Vict.  c.  42;  Acts  & 
Resolves  Mass.  1887,  p.  899,  c.  270;  Feltham 
V.  England,  L.  R.  2  Q.  B.  33;  Moody  v.  Com- 
pany, 159  Mass.  70,  72,  73,  34  N.  B.  185,  38 
Am.  St.  Rep.  396;  Roohe  v.  Bleachery,  181 
Mass.  480,  63  N.  E.  943),  does  not  weaken 
our  conclusions!  On  the  contrary,  the  revul- 
sion, thus  indicated,  from  the  doctrine  against 
which  we  are  contending,  is  additional- proof 
of  Its  injustice.  In  matters  where  the  courts 
are  free  to  apply  the  law  of  reason,  they 
should  not  await  legislative  action. 


BLODGETT  v.  JOHNSON. 
{Supreme    Court   of   New    Hampshire.    Merri- 
mack.   April  7,  1903.) 

SALE-CONTRACT  FOR  OUTPUT  OF  MILL-RIOHT 

TO  RENEW— DESTRUCTION  OF  MILL— EFFECT 

—BUILDING     OF     SECOND     MILL— RIOHT     TO 

PURCHASE  OUTPUT. 

1.  A  contract  whereby  the  lessee  of  a  sawmill 

•ells  Its  output  tor  one  year,  with  the  right  in 


the  purchaser  to  renew  the  contract  for  so  long 
as  the  lessee  retains  the  property,  is  terminated 
by  the  destxu(^ion  of  the  mill,  though  the  lessee 
rebuilds. 

2.  The  lessee  of  a  mill  sold  all  slabs,  etc., 
"to  be  produced  at  the  Hall  MUl,  hi  L."  for 
one  .Tear,  with  right  in  the  purchaser  to  renew 
the  contract  so  long  as  the  lessee  should  retain 
the  property.  The  mill  was  destroyed,  and  the 
lessee  purchased  the  site  and  built  a  new  mill, 
double  the  capacity  of  the  former,  called  the 
"Johnson  Mill."  Before  buildiug,  he  borrowed 
a  certain  sum  to  aid  him  therein,  on  agreement 
with  the  lender  that  the  latter  should  be  the 
selling  agent  of  the  mill,  at  a  certain  commis- 
sion. HM,  that  the  original  contract  for  the 
sale  of  slabs,  etc.,  did  not  apply  to  the  new 
property. 

Transferred  from  Superior  Court,  Merri- 
mack County;  Wallace,  Judge. 

Assumpsit  by  Frank  E.  Blodgett  against 
George  L.  Johnson.  Verdict  for  plaintiff, 
and  case  transferred  from  superior  court  on 
defendant's  exceptions.    Case  discharged. 

The  plaintiff  contended  that  he  had  sea- 
sonably renewed  the  contract  described  in 
the  opinion,  and  claimed  damages  tor  a 
breach  thereof  because  the  defendant  refused 
to  deliver  to  blm  the  output  of  the  Johnson 
Mill.  The  defendant's  motion  that  a  verdict 
be  directed  in  his  favor  was  denied,  subject 
to  exception.  The  question  whether  the 
plaintiff  seasonably  exercised  the  right  of  re- 
newal was  submitted  to  the  Jury,  with  an  in- 
struction that  after  the  fire  the  plaintiff  had 
the  right  to  renew  his  contract;  and  to  this 
instruction  the  defendant  excepted. 

Albbi  &  Shurtleff,  for  plaintiff.  Burleigh 
Sc  Adams  and  Mitchell  &  Foster,  for  defend- 
ant 

REMICK, '  J.  The  defendant  sold  the 
plaintiff  all  the  merchantable  slabs  and 
edgings  to  be  produced  at  the  Hall  Mill,  In 
Lincoln,  N.  H.,  for  the  space  of  one  year, 
and  the  plaintiff  was  to  have  the  right  to 
renew  the  contract  for  the  length  of  time  the 
defendant  should  run  the  mill.  The  con- 
tract was  entered  into  November  2,  1898. 
The  plaintiff  had  the  output  of  the  mill  for 
the  first  season,  and  the  mill  was  destroyed 
by  fire  May  10,  1889.  In  the  summer  and 
fall  of  1899  the  defendant  built  a  new  mill 
on  substantially  the  same  site  as  the  old  one. 
The  plaintiff  claims  that  he  is  entitled,  under 
the  renewal  clause  in  the  agreement,  to  the 
slabs  and  edgiugs  produced  at  the  new  mill. 
The  defendant  contends  that  the  destruction 
of  the  Hall  Mill  by  fire  terminated  the  exist- 
ence of  the  contract. 

The  contract  contained  no  stipulation  on 
the  part  of  the  defendant  to  rebuild  the  mill 
in  case  it  was  destroyed  by  fire;  and  it  is 
conceded  that.  If  the  defendant  had  not  re- 
built, the  contract,  as  to  future  product, 
would  have  been  dead,  to  all  intents  and  pur- 
poses. So  far  as  the  plaintiff  was  concerned, 
the  defendant  was  not  only  at  liberty  to  re- 
build, or  not,  as  be  saw  fit,  but  he  was  at 
liberty  to  build  a  sboeshop,  or  any  other  kind 
of   manufactory,    in   place   of   the   sawmill. 
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And  whatever  be  built,  he  was  at  liberty  to 
Incumber  it  and  its  entire  product  in  order 
to  provide  for  Its  construction. '  It  is  Impos- 
sible to  reconcile  the  plaintiff's  contention 
with  these  unquestionable  propositions.  At- 
tempt to  do  so  would  lead  to  the  Illogical 
conclusion  that  the  defendant  was  free  and 
bound  at  the  same  time. 

Moreover,  the  stipulation  was  for  product 
of  the  Hall  Mill— a  mill  then  owned  by  the 
Lincoln  Lumber  Company,  and  leased  by  the 
defendant.  The  new  mill  was  built  and 
owned  by  the  defendant,  and  called  the 
"Johnson  Mill."  The  capacity  of  the  John- 
son Mill  was  almost  twice  the  capacity  of 
the  Hall  Mill.  Before  building  it,  the  de- 
fendant purchased  the  land  upon  which  to 
build  it,  made  contracts  with  other  parties 
to  supply  the  mill,  and  received  $6,000  from 
one  Stebbins  to  aid  bim  in  building,  upon  an 
agreement  with  Stebbins  that  he  should  have 
6  per  cent  for  the  use  of  the  money,  and 
should  be  the  selling  agent  of  the  mill;  re- 
ceiving 5  per  cent,  commission  therefor.  It 
cannot  be  reasonably  held  that  the  parties 
Intended  the  stipulation  for  product  of  the 
Hall  Mill  to  apply  to  such  new  and  changed 
conditions. 

The  exception  to  the  Instruction  la  sus- 
tained, and  the  result  Is  that  there  should 
be  Judgment  for  the  defendant  for  |15.  Case 
discharged.    All  concurred. 


LKNOIX  T.  DOVER,  B.  &  R.  ST.  RY.  et  aL 

(Supreme  Court  of  New  Hampshire.    Strafford, 
Feb,  5,  1903.) 

STREET  KAILWAYS-ROUTES-ESTABLISHMENT 
—RIGHTS  IN  STREET  —  OBSTRUCTION  —  SPB- 
CIAL  CHARTER  PROVISIONS— REPEAL. 

1.  A  Ftrcet  railway  company's  charter  re- 
quired that  its  route  over  the  streets  of  the  cit7 
should  be  determined  by  the  selectmen  thereof 
in  like  manner  as  highways  are  laid  out.  Pub. 
St.  1001,  c.  45,  providing  for  the  establishmeut 
of  highways,  section  4,  refiuires  that  the  select- 
men shall  make  their  decisions  iu  writing,  and 
cause  the  petition  and  their  decision  to  be  filed 
la  the  town  clerk's  office  and  recorded  at  leugth 
on  the  town  records,  and  declares  that  their  de- 
cision shall  be  of  no  effect  until  such  section  is 
complied  with.  Held,  that  where  the  selectmen 
voted  n  general  location  to  such  street  railway 
compauy  iu  accordance  with  a  plan,  but  the 
hearing  of  the  petition  for  the  laying  out  of 
the  railway  was  continued  from  time  to  time 
while  the  road  was  being  built,  such  general 
location,  without  record  thereof,  conferred  no 
authority  on  the  company  to  occupy  the  streets. 

2.  Laws  1889,  p.  161,  c.  178,  S  2,  granting  a 
special  charter  to  a  street  railway  company, 
and  rociniring  that  its  route  should  be  laid  out 
and  selected  by  the  selectmen  of  a  town  in  like 
manner  as  highways  are  laid  out,  was  not  re- 
pealed by  Laws  18t»5,  p  3<!7,  c.  27,  providing 
for  the  organization  of  street  railway  corpora- 
tions by  general  law,  and  declaring  that  pre- 
vious charters  granted  were  altered  or  amend- 
ed so  far  as  they  were  inconsistent  with  such 
general  law. 

Transferred  from  Superior  Court. 
Action  by  Thomas  Lenolx,  as  administrator, 
etc.,  against  the  Dover,  Somersworth  &  Roch- 


ester Street  Railway  and  others.  A  nonsuit 
was  entered,  subject  to  exceptions,  and  the 
case  was  transferred  from  the  snperior  court. 
Nonsnit  stricken  off. 

June  22,  1901,  as  the  plaintilTs  intestate 
was  driving  along  a  highway  in  Rochester, 
the  horse  became  frightened  at  a  reel  of  wire 
which  bad  been  left  beside  and  within  the 
highway  by  one  Kendall,  who  had  tbe  con- 
tract for  constructing  certain  pverbead  work 
which  tbe  Massachusetts  Constructloa  Com- 
pany was  building  for  the  defendant  street 
railway.  Kendall  and  the  construction  com- 
pany were  made  parties  defendant. 

The  street  railway  was  incorporated  by  the 
Legislature  (L&ws  1889,  p.  160,  c   178)   and 
duly  organized.    Tbe  records  of  the  city  of 
Rochester  show  that  tbe  followhig  steps  were 
taken  toward  the  laying  out  of  the  road:    A 
petition  asking  that  the  tracks,  poles,  lines, 
.wires,  etc.,  of  the  railway  "be  located,  and 
the  grade  of  said  tracks  be  determined  and 
fixed,  as  required  by  the  charter  of  said  com- 
pany and  the  statutes  of  said  state,"  was  pre- 
sented to  tbe  mayor  and  city  council.     The 
required  notice  was  given,  and  on  the  return 
day  of  tbe  petition  tbe  mayor  and  city  coun- 
cil took  a  view  of  the  proposed  route.     The 
bearing   was   continued   until  February    11, 
1901,  when  action  was  taken,  as  appears  by 
the  following  record  of  the  council  meeting: 
"The  hearing  on  the  petition  of  the  Rochester 
Street  Railway  Compauy  being  in  order,  L.  P. 
Snow,  iu  behalf  of  the  company,  made  a  brief 
statement  as  to  the  proposed  route  and  side 
of  tbe  street  to  be  occupied,  and  called  En- 
gineer Springfield  and  President  Lovell,  who 
were  sworn  and  testified  as  to  the  proposed 
route,  material  to  be  used,  etc.    On  motion 
of  Councilman  Wallace,  voted  a  general  loca- 
tion, as  shown  by  engineer's  plan,  be  granted 
tbe  street  railway  company.    On  motion  of 
Councilman  Meader,  voted  the  committee  on 
roads,  bridges,  and  drains  have  general  su- 
pervision of  the  layout  of  the  road,  and  re- 
port to  the  council  at  tbe  regular  meeting  in 
March."    The  hearing  on  the  petition  for  tbe 
layout  of  the  railway  was  continued  from 
time  to  time  while  tbe  road  was  being  built, 
until  December  10,  1901,  when  a  layout,  giv- 
ing a  detailed  description  of  the  tracks  and 
poles  of  the  company  as  they  then  existed  on 
tbe  ground,  was  duly  drawn,  signed,  filed, 
and  recorded  in  the  cit.v  records.    Subject  to 
exception,  the  court  ordered  a  nonsuit  as  to 
the   street    railway    and    the   Massachusetts 
Construction  Company.     If  the  location  of  the 
street   railway    was   snfllcient   against   the 
plaintiff  to  authorize  the  work  to  be  done  in 
the  highway,  including  the  erection  of  poles 
and  the  stringing  of  wires,  as  Kendall  was 
doing,  there  is  to  be  Judgment  for  those  de- 
fendants;   otherwise  tbe  nonsnit   is   to  be 
stricken  off. 

Felker  &  Gnnnison  and  George  E.  Coch- 
rane, for  plaintiff.  Leslie  P.  Snow,  for  de- 
fendants. 
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REMICK.  J.  Before  the  defendant  railway 
company  could  rightfully  occupy  tlie  street 
wltb  their  works,  they  were  bound  to  secure 
a  determination  by  the  proper  authority  ot 
the  following  questions:  (1)  Whether  the 
public  good  required  the  construction  of  the 
proposed  railway;  (2)  whether  the  public 
good  required  Its  construction  over  this  par- 
ticular street;  and  (3)  where,  upon  the  street, 
the  public  good  required  the  track,  poles, 
wires,  and  other  appliances  to  be  located. 
Laws  1888,  p.  ICl,  c.  178,  {  2;  Laws  1805,  p. 
308,  c.  27,  H  3,  6;  PeUtion  of  Nashua  Street 
Railway,  69  N.  H.  275,  276,  278,  41  Atl.  858. 

That  the  public  good  required  the  construc- 
tion of  the  railway  "was  decided  by  the  Leg- 
islature when  the  corporation's  charter  was 
granted."  Petition  of  Nashua  Street  Rail- 
way. 69  N.  H.  275,  278,  41  Atl.  858,  860. 
Whether  the  public  good  requhred  the  con- 
struction of  the  rttilway  upon  the  street  in 
question,  rather  than  over  some  other  route, 
and,  if  so,  where,  upon  the  street,  were  ques- 
tions which  the  charter  of  the  defendant  rail- 
way company  In  express  terms  referred  to 
the  selectmen  of  Rochester,  to  be  by  them 
Inquired  of  and  determined,  "In  like  manner 
as  highways  are  laid  out."  Laws  1880,  p. 
161,  c.  178,  i  2;  Petition  of  Nashua  Street 
Railway,  60  N.  H.  275,  41  Atl.  858. 

Had  the  selectmen  or  correspoDdlng  munici- 
pal authority  of  Rochester,  at  the  time  of 
the  plaintiff's  injury,  determined,  "in  like 
manner  as  highways  are  laid  out,"  that  the 
public  good  required  the  construction  of  the 
rtiilway  upon  the  street  in  question,  and 
where  therein  It  should  be  located?  Section 
1,  c.  46,  Pub.  St.  1901,  provides:  "On  petition 
to  the  selectmen  for  the  laying  out  or  alter- 
ing of  highways,  or  for  laying  out  lands  for 
any  public  use,  and  generally  for  the  purpose 
of  deciding  any  question  nfTecting  the  con- 
flicting rights  or  claims  of  different  persons, 
their  proceedings  shall  be  governed  by  the 
following  rules."  Sections  2  and  8  relate  to 
notice,  and,  as  the  notice  in  the  present  case 
l8  not  questioned,  they  are  Immaterial.  Sec- 
tion 4  provides:  "They  fthe  selectmen]  shall 
make  their  decision  In  writing,  and  cause  the 
petition,  order  of  notice,  evidence  of  service, 
and  their  decision  to  be  filed  In  the  town 
clerk's  office  and  recorded  at  length  upon  the 
town  records;  and  tbeir  decision  shall  be  of 
no  force  or  effect  until  the  same  Is  done." 
At  the  time  of  the  plaintiff's  Injury  the  fore- 
going provision  had  not  been  comiilled  with. 
If  it  could  be  said,  upon  the  findings,  th.it  the 
vote  of  February  11,  1001,  was  a  "decision  in 
writing"  that  the  public  good  reciuired  the 
construction  of  the  railroad  over  the  street 
In  question,  and  that  the  minutes  of  the  meet- 
ing of  the  city  council  were  a  record  inereof 
sutUclent  to  answer  the  requirements  of  the 
statute,  by  no  stretch  could  it  be  said  that 
the  vote  of  that  date  was  a  determination  of 
the  question  of  particular  location.  The  vote 
In  tvnau  grants  nothing  more  than  a  "gen- 
eral  location,"   while   the  subsequent   votes 


and  conduct  ot  the  city  council  show  conclu- 
sively tliat  there  was  no  locatkm  or  record 
thereof,  within  the  meaning  of  the  statute, 
until  December  10,  1901,  long  after  the  plain* 
tiff  was  injured.  The  action  of  February  11, 
lUOl,  did  not,  therefore,  authorize  occupation 
of  the  street  by  the  defendants  for  the  pur- 
pose alleged. 

It  is  urged  that  the  charter  provision  re- 
quiring that  the  "railroad  shall  be  laid  out 
by  the  selectmen  of  said  Rochester  In  like 
manner  as  highways  are  laid  out"  was  repeal- 
ed by  chapter  27,  p.  367,  Laws  1895.  By  the 
express  terms  of  that  act,  ctaartets  thereto- 
fore granted  were  altered  and  amended  only 
BO  far  as  inconsistent  therewith.  Petition  of 
Nashua  Street  Railway,  69  N.  H.  275,  41 
AU.  858;  Petition  of  Keene  Electric  Railway, 
68  N.  H.  434,  41  AtL  775.  Whatever  incon- 
alstency  there  may  be  between  the  provisions 
of  that  chapter  and  other  provisions  relating 
to  the  laying  out  of  highways,  we  discover 
no  inconsistency  between  anything  in  that 
chapter  and  the  particular  provision  of  the 
highway  law— that  imtil  a  decision  and  record, 
in  accordance  with  section  4,  c.  45,  Pub.  St 
1801,  all  steps  In  the  laying  out  of  a  high- 
way are  vrlthout  force  or  effect  If  there 
bad  been  nothing  In  the  charter  making  the 
proceedings  for  location  subject  to  that  pro- 
vision, and  the  proceedings  had  been  uwler 
section  5,  c.  27,  p.  368,  Laws  1895,  exclusive- 
ly, still  they  would  have  been  subject  to  that 
provision  by  virtue  of  section  1,  a  45,  Pub. 
St  1001. 

The  sweeping  terms  of  the  statute  leave  the 
court  no  liberty  to  regard  the  general  con- 
siderations urged  by  the  defendants.  The 
statute  compels  the  conclusion  that  at  the 
time  of  the  plaintiff's  injury  the  defendants' 
occupation  of  the  street  for  the  purpose  al- 
leged was  unauthorized. 

Nonsuit  stricken  off. 

CHASE,  J.,  wajB  absent  The  others  oon- 
cnrred. 


LAMOREUX  T.  HORIN  et  at 

(Supreme  Court  ot  New  Hampshire.     Coos. 
March  3,  1903.) 

MUNICIPAL  CORPORATION  —  LABORER  IN 
STREET  DEPARTMENT  —  ASSIGNMENT  OF 
WAGES— ACCEPTANCE  BY  STRKBT  COMMIS- 
SIONER—AUTHORITY— SUFFICIENCY. 

1.  A  finding  that  a  city  has  coustitutcd  its 
Etreet  commissioner  its  agent  to  make  ooccpt- 
ances  of  assignments  of  future  eamlDgs  by  em- 
ployes in  his  department  is  sustained  by  a  state- 
ment of  agreed  facts  showing  that  for  several 
years  the  commissioner  bad  been  accnstonied 
to  accept  such  assignments,  and  that  the  wn^es 
afterwards  earned  were  paid  to  the  aKsipiees 
by  the  cit.v  treasurer,  though  it  is  also  agreed 
that  the  city  council  never  authorized  the  com- 
missioner to  accept  assignments. 

2.  The  aoceptauoe  by  a  street  commissioner 
of  an  assignment  of  future  earnings  by  an  em- 
ploye in  his  (lei)iirtnient,  in  the  following  words, 
''Accepted.  J.  B.  N..  Street  Commissioner,*' 
is  TOtflcient. 
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Transferred  from  Superior  Court,  Coos 
County;  Young,  Judge. 

Foreign  attachment  by  H.  Lamoreux 
against  Cleopbas  Morin,  principal  defendant, 
and  the  city  of  Berlin,  trustee.  In  which  Jo- 
seph Lambert  appears  as  claimant  Facts 
agreed,  and  case  transferred  from  the  supe- 
rior court  on  plaintiff's  exceptions.  Excei>- 
tlons  overruled. 

The  defendant  was  employed  by  the  city 
of  Berlin  as  a  laborer  In  the  street  depart- 
ment. He  was  hired  by  and  worked  under 
John  B.  Noyes,  highway  commissioner  of  the 
city.  May  17,  1902,  the  defendant,  for  a  val- 
uable consideration,  assigned  to  Joseph  Lam- 
bert all  wages  to  be  earned  while  In  the  em- 
ploy of  the  city.  The  assignment  was  pre- 
sented to  Noyes,  who  wrote  upon  Its  face, 
"Accepted.  John  B.  Noyes,  Street  Commis- 
sioner." The  assignment  and  alleged  accept- 
ance were  duly  recorded  with  the  city  clerk. 
Subsequently  this  action  was  begun,  and  the 
plaintiff  attached  the  goods,  effects,  and  cred- 
its of  the  defendant  In  the  hands  of  the  city. 
The  city  disclosed  $28.88  due  on  account  of 
the  defendant's  labor,  set  up  the  assignment, 
and  denied  its  liability.  The  city  council 
never  authorized  the  highway  commissioner 
or  any  other  person  to  accept  assignments 
drawn  upon  it.  For  several  years  the  high- 
way commissioner  had  been  accustomed  to 
accept  assignments  of  wages  made  by  men 
working  under  him,  and  the  wages  after- 
wards earned  by  the  assignors  had  been  paid 
to  the  assignees  by  the  city  treasurer.  The 
court  ordered  Judgment  for  the  claimant,  and 
the  plaintiff  excepted. 

John  E.  Benton,  for  plaintiff.  J.  Howard 
Wight,  for  claimants. 

REMICK,  J.  It  Is  agreed  that  "the  city 
council  never  authorized  the  highway  com- 
missioner or  any  other  person  to  accept  as- 
signments"; but,  viewed  In  the  light  of  the 
record  as  a  whole,  and  the  briefs  of  counsel 
on  both  sides,  this  is  understood  to  mean 
only  that  there  had  been  no  formal  author- 
ization. It  is  further  agreed  that  "for  sev- 
eral years  the  highway  commissioner  had 
been  accustomed  to  accept  assignments  of 
wages  made  by  men  working  under  him,  and 
the  wages  afterwards  earned  by  the  assign- 
ors had  been  paid  to  the  assignees  by  the 
city  treasurer."  From  this  course  of  deal- 
ing, the  superior  court  was  warranted  In 
finding  that  the  city  had  constituted  the 
highway  commissioner  its  agent  to  make  ac- 
ceptances of  assignments  of  future  earnings 
by  those  employed  in  his  department.  Dill. 
Mun.  Corp.  (4th  Ed.)  203;  O'Neil  v.  Dunn,  63 
N,  H.  393;  Smith  v.  Bank  (N.  H.)  54  Ati. 
3S5.  In  this  view,  it  is  unnecessary  to  con- 
sider whether  acceptance  by  the  highway 
commissioner,  by  virtue  of  his  office  alone, 
would  have  answered  the  requirements  of  the 
Statute. 

The  objection  to  the  form  of  the  accept- 


ance is  without  merit  Janvrln  r.  Exeter, 
48  N.  H.  83,  2  Am.  Rep.  18&;  Dow  v.  Moore 
47  N.  H.  419;  Despatch  Line  v.  BeHamy  Co. 
12  N.  H.  206,  37  Am.  Dec.  203;  Underbill  t. 
Gibson,  2  N.  H.  352,  355,  9  Am.  Dec.  82. 
Exceptions  overruled.    All  concurred. 


HORNB  et  al.  T.  HUTCHINa 

(Supreme  Court  of  New  HampsUre.     CarroU. 
March  10,  1903.) 

WATERS  AND  WATER  COURSES— ESTABLISH- 
MENT OF  RIGHTS— EVIDENCE— QUESTIONS  OF 
LAW— REPORT  TO  SUPREME  COURT. 

1.  Where,  in  a  prior  action  to  establish  prior- 
ity in  a  water  right,  it  was  determined  that  a 
deed  from  a  common  grantor,  In  conveying  the 
water  rights,  adopted  the  physical  state  of  the 
property  as  it  existed  at  the  date  when  the 
property  was  conveyed  to  him  as  the  standard 
for  measuring  the  rights  and  privilege  couTeyed 
by  him,  in  a  subsequent  proceeding  to  deter- 
mine the  extent  of  such  rights,  deeds  and  leases 
showing  the  extent  of  use  of  the  water  rights 

Srlor  to  the  deed  to  such  common  grantee  were 
ladmissible. 

2.  In  a  snit  for  the  determination  of  certain 
water  rights,  evidence  relating  to  the  character 
of  water  wheels  used,  and  the  power  consamed 
to  operate  the  same,  presented  no  question  of 
law,  and  it  was  therefore  not  error  for  the 
court  to  refuse  to  report  the  same  at  defend- 
ant's request 

Exceptions  from  Superior  Court,  CarroU 
County;  Toung,  Judge. 

Bill  by  Lorenzo  Home  and  another  against 
Frank  Hutchins  to  determine  the  extent  and 
the  manner  of  preference  of  water  rights  un- 
der a  previous  decision  of  the  Supreme  Court 
in  the  case  of  Home  v.  Hutchins,  71  N.  H. 
128,  137,  51  Atl.  651. 

The  defendant  excepted  to  the  exclusion 
of  certain  deeds  and  leases  of  the  Imjx  fac- 
tory, offered  for  the  purpose  of  showing  what 
rights  were  actually  attached  to  tlie  box 
factory  on  the  date  in  question.  The  de- 
fendant requested  the  court  to  report  the  evi- 
dence tending  to  show  that  originally  there 
were  two  5-foot,  center-vent  wheels  In  the 
Hutchins  penstock;  that  one  of  them  was 
changed  in  1870  for  a  36-inch  Cook  wheel, 
which  was  rated  to  use  33  cubic  feet  of  wa- 
ter per  second  under  a  14-foot  head;  and  that 
the  5-foot  center-vent  wheel  used  consider- 
ably less  water  than  the  Cook  wheel.  The 
court  refused  to  report  these  facts,  on  the 
ground  that  they  were  merely  evidentiary, 
and  the  defendant  excepted.  Exceptions 
overruled. 

Leslie  P.  Snow  and  Sewall  W.  Abbott,  for 
plaintiffs.  James  A.  Edgerly  and  Arthur  L. 
Foote,  for  defendant 

REMICK,  J.  In  Home  ▼.  Hutchins.  71 
N.  H.  128,  61  Atl.  651,  it  was  settled  that 
in  the  deed  of  Cate  to  Hodge  &  Remick, 
Cate  "adopted  the  physical  state  of  the  prop- 
erty at  the  date  of  the  Hersey,  Thompson  & 
Co.  deed  [October  26,  1872],  and  the  extent 
and  manner  of  the  use  made  of  the  water 
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at  that  time  in  connection  wltb  the  box  fac- 
tory, as  the  standard  for  measuring  the  rlgbts 
and  privilege  conveyed  by  blm."  By  tbls 
construction,  It  became  Immaterial  what 
rights  Cate  or  his  grantors  bad  previously 
assumed  to  convey  or  lease,  or  what  rights 
they  might  have  conveyed  or  leased  had 
they  seen  fit  to  do  so.  Having  adopted 
the  physical  state  of  the  property  and  the 
actual  use  made  of  the  water  as  the  standard 
lor  measuring  the  rlgbts  conveyed  by  the 
deed,  it  only  remained  for  the  superior  court 
to  ascertain  what  the  physical  situation  was. 
The  deeds  and  leases  offered  by  the  defend- 
ant disclose  nothing  bearing  upon  that  In- 
quiry, and  were  properly  excluded. 

It  does  not  appear  that  the  evidence  as  to 
the  water  wheels,  which  the  superior  court 
refused  to  report  at  the  request  of  the  de- 
fendant, if  reported,  would  have  presented 
any  question  of  law.  The  defendant's  re- 
quest was  therefore  properly  refused. 

Exceptions  overruled.    All  concurred. 


SHABT  et  al.  v.  CITY  OF  PHILA- 
DBLPHIA. 

(Supreme  Court  of  Pennsylvania.    April  20, 
1903.) 

MOraOIPAIi     CORPORATIONS— CONTRACTS— AC' 
CSFTANCB   OF   BIDS. 

1.  The  charter  of  the  city  of  Philadelphia, 
art.  14  (P.  L.  1885,  p.  61),  providing  that  all 
contracts  as  to  city  affairs  shall  be  in  writing, 
signed  and  executed  iu  the  name  of  the  city,  is 
mandatory. 

2.  Where  a  bid  submitted  to  the  city  of  Phil- 
adelphia is  accepted,  but  the  city  Kubseqnently 
refuses  to  enter  into  a  written  contract  in  the 
matter,  it  is  not  liable  to  the  contractor  for  a 
breach  of  the  contract. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Terence  P.  Smart  and  Oeorge 
W.  Kelley  against  the  city  of  Philadelphia. 
Judgment  of  compulsory  nonsuit,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

John  M.  Ridings  and  William  Kelley,  for 
appellant  Chester  N.  Farr,  Jr.,  Asst.  City 
Sol.,  and  John  L.  Klnsey,  City  Sol.,  for  ap- 
pellee. 

MESTREZAT,  J.  The  department  of  pub- 
lic works  of  Philadelphia  was  authorized  by 
ordinance  to  enter  into  contracts  for  the  re- 
pnving  of  certain  streets  of  the  dty.  In  an- 
swer to  an  advertisement  by  the  department 
for  proposals  for  the  work,  the  plaintiffs  sub- 
mitted a  bid  at  which  they  agreed  to  repave 
a  part  of  Wharton  street.  The  contract  was 
awarded  to  them,  and  they  were  notified  of 
the  fact  by  a  letter  from  the  chief  of  bureau 
of  highways.  They  were  also  advised  that 
the  city  solicitor  would  be  notified  to  prepare 
the  contract  to  be  executed  by  the  parties. 
Tills  not  having  been  done,  the  plaiutifTs 
54  A.— 65 


wrote  the  director  of  public  works,  remind- 
ing him  of  the  fact,  and  requesting  hlin  to 
have  the  contract  prepared,  so  that  they 
might  proceed  with  the  work.  In  a  reply  to 
this  letter,  a  few  days  thereafter,  the  plain- 
tiffs were  advised  that  a  passenger  railway 
company  would  occupy  Wharton  street  with 
Its  tracks,  and  that,  under  its  charter,  the 
company  would  be  liable  for  repaving  the 
street.  The  city  therefore  declined  to  enter 
into  a  written  contract  with  the  plaintiffs  for 
the  performance  of  the  work,  and  refused 
to  permit  them  to  do  the  work.  By  reason 
of  tbls  action  by  the  city,  the  plaintiffs  In- 
stituted the  present  suit  to  recover  damages. 
The  court  below  entered  a  compulsory  non- 
suit, and  we  have  this  appeal. 

Article  14  of  the  charter  of  Philadelphia 
declares  that  "all  contracts  relating  to  city 
affairs  shall  be  in  writing,  signed  and  exe- 
cuted in  the  name  of  the  dty."  P.  L.  1885, 
p.  51.  This  court  has  held  that  this  require- 
ment of  the  charter  is  not  merely  directory, 
but  mandatory,  and  that,  unless  it  is  strictly 
complied  with,  there  can  be  no  liability  im- 
posed upon  the  city.  Hepburn  v.  Philadel- 
phia, 148  Pa.  335,  24  Atl.  279;  McManus  v. 
Philadelphia,  201  Pa.  619,  61  AtL  320.  It  Is 
therefore  settled  that  a  strict  adherence  to 
this  provision  of  the  city  charter  will  be  en- 
forced, and  that  he  who  asserts  and  attempts, 
to  enforce  any  agreement  or  liability  against 
the  city  must  produce  a  duly  executed  con- 
tract in  writing,  signed  by  an  officer  author- 
ised to  make  the  same.  The  reason  for  ex- 
acting a  strict  compliance  vrith  this  most 
salutary  requirement  of  the  city's  organic 
law  is  thus  stated  by  the  late  Chief  Justice 
Sterrett  in  JBtepbum  v.  Philadelphia,  supra: 
"To  hold  otherwise  would  defeat  the  very 
object  that  the  Legislature  bad  in  view  in 
thus  specifically  prescribing  the  manner  in 
which  all  contracts  relating  to  city  affairs 
shall  be  executed,  and  expose  the  public 
funds  to  raids  of  every  conceivable  form." 

In  this  case,  however,  the  plaintiffs  are 
not  seeking  to  enforce  a  contract  vrltb  the 
city,  but  to  recover  damages  because  the  dty 
"neglected  and  refused  to  enter  Into  or  exe- 
cute a  written  contract  with  the  plaintiffs 
for  the  doing  of  the  said  work,  or  to  allow 
the  plaintiffs  to  do  or  perform  said  work." 
It  is  therefore  contended  by  the  learned  coun- 
sel of  the  appellancs  that  the  cases  above 
quoted  have  no  application  to  the  present 
action,  and  that  the  right  to  recover  here  is 
not  controlled  or  affected  by  the  fourteenth 
article  of  the  dty  charter.  The  distinction 
thus  suggested  by  the  counsel  is  not  well 
taken,  and  the  views  entertained  as  to  the 
rights  of  the  plaintiffs  are  clearly  erroneous. 
If  this  contention  be  allowed  to  prevail,  the 
effect  would  be  to  deprive  the  city  of  the 
protection  of  the  charter  requirement,  and 
to  compel  it  to  comply  with  any  parol  con- 
tract made  by  one  of  its  officers,  or  submit 
to  the  alternative  of  responding  in  damages 
for  a  breach  of  such  contract     Should  the 
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alleged  liability  here  be  enforced,  It  would 
not  be  because  the  city  had  asBumed  It,  bat 
because  It  had  refused  to  carry  Into  effect 
the  negotlatlona  preparatory  to  the  execution 
of  the  contract.  This  would  be  In  conflict 
with  the  very  spirit  and  purpose  of  the  rigid 
requirement  of  the  fourteenth  article  of  the 
charter,  which  prohibits  the  dty  from  In- 
curring a  liability,  except  by  a  contract  In 
writing.  Until  a  written  contract  is  duly 
executed  in  such  cases,  there  can  be  no  claim 
or  responsibility  enforceable  against  the  city. 
Prior  to  that  time  there  has  been  no  action 
by  the  city,  and  consequently  no  liability  in- 
curred. The  ordinance  and  awarding  of  the 
contract  are  all  preliminary  to,  and  not  the 
contract,  which  alone,  as  already  observed. 
Imposes  the  liability  on  the  city.  As  said  In 
Hepburn  v.  Philadelphia,  supra:  "The  pa- 
pers referred  to,  the  advertisement,  the  bid, 
and  the  letter  of  acceptance,  set  forth  the 
terms  upon  which  the  city  was  willing  to 
enter  Into  a  contract  with  blm,  but  neither 
singly  nor  altogether  do  they  constitute  a 
valid  contract,  nor  In  fact  any  contract 
They  are  merely  negotiations  preparatory 
thereto." 

The  plaintiffs  having  failed  to  establish 
any  claim  for  damages  against  the  city,  the 
nonsuit  was  properly  entered  by  the  court 
below.    Judgment  afiSrmed. 


QUINLAN  V.  CITY  OP  PHILADELPHIA. 

(Supreme  Court  of  Pemuylvania.    April  20, 

1903.) 

innnciPAL  corporation— DBFBcnva 

STREETS. 

1.  PlalntUTs  horse  was  frlKhtened  by  step- 
ping Into  a  hole  in  an  asphalt  pavement,  and 
ran  away  and  collided  with  a  wafton,  over- 
tumiug  the  carriage.  Plaintiff  testified  that 
she  was  about  to  cross  a  street  and  pass  in 
front  of  a  market  house,  when  the  horse  step- 
ped into  the  hole,  and  that  she  was  driving 
carefully,  and  could  not  see  the  hole  because  of 
the  wagons  in  front  of  her.  Held,  that  it  was 
error  to  direct  a  nonsuit  on  the  ground  of  con- 
tributory negligence. 

2.  It  was  error  to  direct  a  nonsuit  on  the 
ground  that  the  defeet  in  the  street  which  caus- 
ed the  fright  of  the  horsie  was  not  the  proxi- 
mate cause  of  plaintiff's  injury. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Mary  Qulnlan  against  the  dty 
of  Philadelphia.  From  an  order  refusing  to 
strike  off  a  nonsuit,  plaintiff  appeals.    Re- 

wAfiaA/4 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN.  MESTREZAT,  and  POTTER,  J.T. 

Howard  A.  Davis  and  Horn  R.  Kneass, 
for  appellant  Chester  N.  Farr,  Jr.,  Asst 
City  Sol.,  and  John  L.  Klnsey,  City  Sol.,  for 
appellee. 

FELL,  J.  The  plaintitTs  horse  was  fright- 
ened by  stepping  Into  a  bole  In  the  asphalt 
surface  of  the  street,  and  ran  away.    Within 


a  square  the  plaintiff  had  got  the  horae  partly 
under  control,  when  the  carriage  collided 
with  a  wagon  which  was  In  the  street,  break- 
ing a  wheel  of  the  carriage  and  overturning 
it  The  nonsuit  was  entered  on  two  grounds 
— the  contributory  negligence  of  the  plaintiff 
In  not  seeing  and  avoiding  the  hole,  and  that 
the  defect  in  the  street  which  caused  the 
fright  of  the  horse  was  not  the  proximate 
cause  of  the  plaintifrs  injury.  It  can  be 
sustained  on  neither  ground 

When  the.  horse  stepped  Into  the  bole,  the 
plaintiff  was  about  to  cross  a  street  and 
pass  in  front  of  a  market  house,  where  the 
passageway  for  vehicles  was  narrowed  by 
wagons  backed  against  the  curb.  Sbe  testi- 
fied tliat  she  was  driving  carefully,  looking 
ahead  to  avoid  vehicles,  and  did  not  see  the 
hole,  and  could  not  see  it  because  of  the 
wagons  In  front  of  her;  that  she  looked 
where  she  was  driving,  but  could  not  watch 
both  the  surface  of  the  street  and  the  wagons 
ahead.  The  situation  was  one  of  peculiar 
difficulty,  because  the  street  was  obstructed 
by  vehicles  on  one  side,  and  the  passageway 
narrowed  perhaps  one-third,  and  because  she 
was  obliged  to  look  ahead  constantly  to  avoid 
vehicles  passing  In  both  directions,  and  to 
avoid  the  travel  on  the  cross-street  A  more 
skillful  driver  might  have  avoided  both  dan- 
gers by  observing  the  surface  of  the  street 
and  the  course  of  travel  ahead,  but  the 
plaintiff  cannot  be  held  to  the  exercise  of  the 
highest  degree  of  skill  and  care.  In  a  case 
in  which  this  question  was  carefully  consid- 
ered (Graham  v.  Philadelphia,  19  Pa.  Super. 
Ct  292),  it  was  said  by  the  learned  president 
of  that  conrt:  "It  la  to  be  borne  in  mind 
that  in  streets  of  a  large  city  traversed  by 
trolley  cars,  there  are  other  perils  to  be 
guarded  against,  and  much  more  likely  to 
be  encountered,  and  therefore  to  be  expected. 
than  such  a  pitfall  in  a  traveled  way  as  Is 
described  In  tbe  testimony  in  this  case.  The 
driver  of  the  vehicle  must  be  on  the  look- 
out for  them,  and  cannot  under  all  drcnm- 
stances  and  In  every  case  give  his  sole  and 
undivided  attention  to  the  roadbed.  It  Is  Im- 
possible, therefore,  to  lay  it  down  as  an  In- 
flexible and  unvarying  rule  of  law  that  he 
must  keep  bis  eyes  constantly  fixed  on  tbe 
roadbed,  and  is  affected  with  notice  of  every 
defect  therein  which  can  be  detected  by  so 
doing."  Whether,  under  all  the  circumstan- 
ces, the  plaintiff  was  negligent,  was  a  ques- 
tion for  the  Jury,  and  not  for  the  court 

On  the  question  of  proximate  cause  the 
case  Is  clearly  with  tbe  plaintiff.  The  negli- 
gence of  the  dty  In  allowing  the  hole  to 
be  In  the  street  caused  the  plaintiff's  horse 
to  run  away,  and  in  tunning  he  collided  with 
a  wagon,  breaking  and  overturning  tbe  plain- 
tiff's carriage.  There  was  no  "break  In  the 
natural  sequence  of  events.  If  the  carriage 
had  been  overturned  by  striking  tbe  curb 
or  a  lamp-post  or  any  other  fixed  object  at 
the  side  of  or  in  the  street,  it  would  scarcely 
be  contended  that  there  was  a  break  in  the 
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natural  oourae  of  eTents,  which  made  the 
neglect  of  the  city  the  remote  cause  of  the 
accident  The  presence  of  a  wagon  In  the 
street  was  not  the  Interrention  of  an  Inde- 
pendent and  efficient  agency,  which  In  Itself 
produced  the  Injury.  It  was  a  condition  only 
upon  or  through  which  the  first  negligent  act 
operated.  It  added  to  the  danger  In  which 
the  plaintiff  was  placed,  but  this  was  some- 
thing that  should  have  been  foreseen;  and 
the  fact  that  no  Injury  might  have  occurred, 
but  for  Its  presence,  will  not  relieve  the  de> 
fendant  "The  test  of  proximate  cause  Is 
-whether  the  facts  constitute  a  continuous  suc- 
cession of  events,  so  linked  together  that 
they  become  a  natural  whole,  or  whether  the 
chain  of  events  is  so  broken  that  they  become 
Independent,  and  the  flnal  result  cannot  be 
said  to  be  the  natural  and  probable  conse- 
quence of  the  primary  cause."  Thomas  v. 
Central  Ballroad  Co.  of  N.  J.,  194  Fa.  511,  46 
Atl.  344. 

The  Judgment  Is  reversed,  with  a  proce- 
denda 


SACHMEL  V.  CLARK  et  aL 

(Supreme  Court  of  Peansylvauia.    April  20, 

1903.) 

TRIAL  —  RECEPTION    OF    EVIDENCB  —  NBaU> 
OBNCE— DANGEROUS  PREMISES. 

1,  It  is  error  to  allow  witnesses  in  an  action 
for  personal  injuries  to  indicate  the  position  of 
the  parties  by  reference  to  objects  in  the  court- 
room, withont  any  evidence  in  the  record  as  to 
the  dlstanrep,  to  aid  the  appellate  court  in  re- 
viewing the  case. 

2.  Where  the  owner  of  a  slate  factorv  allow- 
ed slabs  of  slate  to  remain  on  the  sldewallc, 
leaning  against  the  factory,  and  a  boy  7  years 
old  leaned  against  the  slabs,  which  fell  over 
upon  him,  the  owner  of  the  factory  is  liable 
for  the  injuries  received,  though  the  slabs  stood 
within  the  building  line. 

'  Appeal    from    Court   of    Common    Pleas, 
Philadelphia  County. 

Action  by  Albert  Bachmel,  by  his  next 
friend,  against  Jefferson  H.  dark  and  How- 
ard L.  McDonnelL  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL, 
B90WN,  MESTREZAT,  and  POTTER,  JJ. 

A.  B.  L.  Shields,  for  appellant.  Franklin 
L.  Lyie  and  B.  Clinton  Rhoads,  for  appellees. 

MESTREZAT,  J.  The  testimony  as  given 
in  the  paper  book  does  not  disclose  the  facta 
of  the  case  as  fully  and  clearly  as  it  should. 
On  the  trial  the  witnesses  were  permitted  to 
give  distances,  and  to  indicate  the  position 
of  the  child  by  reference  to  objects  In  the 
courtroom,  and  consequently  we  are  not  in 
possession  of  some  important  data  necessary 
to  a  fnll  understanding  of  the  facts.  This 
practice  Is  not  commendable,  especially  in 
cases  of  sufficient  importance  to  be  reviewed 
by  an  appellate  court,  as  such  testimony  dis- 
closes no  tacts  to  those  who  read  it.    There 

f  t.  See  MegUceiiM,  vol.  tl.  Cent  Dig.  i  tl 


la  a  total  absence  of  any  measniements  be- 
fore us  showing  the  width  of  the  pavement 
proper,  or  the  pavement  as  enlarged  by  the 
siiace  between  the  factory  and  the  building 
line.  This  la  an  Important  feature  of  the 
case,  and  exact  data  should  have  been  pro- 
duced at  the  trial  and  printed  with  the  rec- 
ord. From  these  suggestions  and  the  in- 
definite char&cter  of  some  other  parts  of  the 
testimony,  It  is  not  singular  that  the  parties 
disagreed  as  to  whether  the  accident  oc- 
curred on  the  pavement  proper  or  In  the 
rear  of  the  building  line.  On  the  facts  as 
they  were  disclosed  on  the  trial  below,  we 
think  the  learned  trial  judge  erred  In  with- 
drawing the  case  from  the  jury. 

The  defendants  were  engaged  In  the  busi- 
ness of  manufacturing  articles  from  slate,  at 
their  factory  at  122  Eutaw  street,  in  the 
city  of  Philadelphia.  For  several  years  they 
had  been  accustomed  to  stand  large  slabs  of 
granite  and  slate  in  front  of  and  against  their 
factory  building,  on  both  sides  of  a  door 
which  leads  into  the  cellar  of  the  building. 
These  slabs  were  from  three  to  five  feet  in 
length,  and.  In  the  language  of  one  of  the 
witnesses,  "were  ail  piled  up  in  front  of  the 
building,  and  pretty  nearly  half  of  the  pave- 
ment was  taken."  The  cellar  door  was  part- 
ly in  the  pavement,  from  which  It  Inclined 
upward  to  the  wall  of  the  building.  About 
4  o'clock  In  the  afternoon  of  June  26,  1896, 
the  plaintiff,  a  boy  of  aliout  7)i  years,  having 
returned  from  school  to  his  home  in  that  sec- 
tion of  the  city,  was  on  the  cellar  door  in 
front  of  the  defendant's  manufactory. 
While  there,  he  placed  his  left  foot  on  the 
frame  of  the  door,  steadied  himself  by  his 
left  hand  on  a  slab  of  the  slate,  and  was 
making  figures  on  the  slab  with  his  right 
hand.  In  leaving  this  position  he  jumped  to 
the  ground,  a  distance  of  atiout  one  foot. 
In  front  of  the  shib,  which  fell  on  him  and 
infiicted  very  serious  injuries.  The  evidence 
does  not  directly  disclose  what  caused  the 
slab  to  fall,  but  the  plaintiff  claims  that  It 
was  so  negligently  and  insecurely  placed  that 
the  slightest  touch  of  the  child's  liand  would 
cause  it  to  fall. 

The  defendants  had  no  right  to  use  the 
pavement  of  the  street  as  a  storage  ground 
for  the  material  used  In  their  factory.  They 
could  use  It  temporarily  in  conveying  the 
material  to  the  factory  and  in  taking  the 
manufactured  articles  from  it.  But  even  un- 
der those  circumstances  they  were  required 
to  observe  proper  care  and  preciutlon  so  as 
not  to  endanger  those  who  were  using  the 
pavement  for  transit  Notwithstanding  the 
argument  of  the  defendants  to  the  contrary, 
the  evidence  would  have  Justified  the  Jury  in 
finding  that  the  place  In  front  of  theU:  build- 
ing, Including  a  part  of  the  pavement,  had 
been  occupied  continuously  for  four  or  five 
years  by  the  material  used  in  the  factory. 
Of  course,  the  same  slabs  were  not  there  for 
that  length  of  time,  but,  when  any  slabs 
were  removed,  others  replaced  them.     The 
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Blab  that  fell  on  the  boy  had  stood  in  Its 
place  for  at  least  one  month.  The  act  of  the 
defendants  In  obstructing  the  pavement  was 
a  nuisance,  and  hence  was  unlawful.  They 
were  therefore  responsible  for  Injuries  occa- 
sioned by  their  conduct  to  any  person  law- 
fully  using  the  street  and  who  was  himself 
without  fault.  The  streets  of  a  city  are 
for  the  purpose  of  transit,  and,  except  for 
temporary  use  by  abutting  property  owners, 
recognized  as  lawful,  It  is  illegal  to  obstruct 
them. 

If  the  plaintiff  was  within  the  building 
line  at  the  time  he  fell,  the  defendants  are 
not  necessarily  relieved  of  liability  for  bis 
injuries.  The  evidence  tended  to  show  that 
the  space  between  the  building  line  and  the 
factory  had  been  paved,  and  was  used  as  a 
part  of  the  sidewalk  of  the  street  If  that  be 
true,  the  defendants  were  required  to  exer- 
cise due  care  to  keep  it  In  a  reasonably  safe 
condition,  and,  If  they  placed  and  kept  upon 
it  a  dangerous  obstruction  resulting  in  In- 
Jnry,  an  action  would  He  to  the  Injured  per- 
son. Tomie  V.  Hampton,  120  III.  379,  21  N. 
B.  800;  Holmes  v.  Drew,  151  Mass.  678,  25 
N.  E.  22.  In  paving  the  space  in  front  of 
the  building  and  i)ermitting  its  use  as  a  side- 
walk, there  was  an  implied  invitation  to  the 
public  to  use  it,  and  that  Imposed  upon  the 
defendants  the  duty  of  exercising  reasonable 
care  to  protect  those  using  it  from  danger. 
"This  [paving  and  use  by  the  public]  would 
amount  to  an  invitation  to  the  public  to  en- 
ter upon  and  use  as  a  public  sidewalk  the 
land  80  prepared,"  says  Allen,  J.,  in  Holmes 
V.  Drew,  supra,  "and  the  plaintiff  so  using 
it  would  have  gone  upon  the  defendant's  land 
by  her  implied  invitation,  and  she  would  owe 
to  him  the  duty  not  to  expose  him  to  a 
dangerous  condition  of  the  walk  which  rea- 
sonable care  on  her  part  would  have  pre- 
vented." 

If  it  be  conceded,  however,  that  the  ground 
between  the  factory  and  the  building  line 
was  not  paved,  yet  it  was  open,  and  prac- 
tically a  part  of  the  footwalk  of  the  street. 
The  defendants,  therefore,  having  regard  to 
these  circumstances,  owed  a  duty  to  the  pub- 
lic to  exercise  reasonable  care  to  keep  it 
safe,  so  that  those  nsing  the  adjacent  high- 
way would  not  be  exposed  to  danger.  As 
said  by  Chief  Justice  Agnew,  In  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  332:  "Duties  arise 
out  of  circumstances.  Hence,  where  the  own- 
er has  reason  to  apprehend  danger,  owing  to 
the  peculiar  situation  of  his  property  and  its 
openness  to  accident,  the  rule  will  vary.  The 
question  then  becomes  one  for  a  Jury,  to  be 
determined  upon  all  its  facts  of  the  prob- 
ability of  danger  and  the  grossness  of  the 
act  of  imputed  negligence."  The  owners  of 
the  premises  are  required  In  such  cases  to 
anticipate  that  children  as  well  as  adults 
may  use  the  highway,  and  thereby  be  ex- 
posed to  any  unsafe  objects  placed. upon  the 
premises.  In  this  case  the  person  injured 
was  a  child  of  very  tender  years.    His  child- 


ish instincts  led  him  to  the  place.  He  saw 
the  slate,  and,  Just  from  school,  he  bad  a 
desire  to  write  on  It  His  conduct  was  per- 
fectly natural,  and  what  might  have  been 
exi)ected  of  any  schoolboy  of  his  ag<e,  and 
especially  of  any  child  of  the  evident  pre- 
cocity of  this  boy.  Pertinent  and  applicable 
to  the  facts  of  this  case  is  the  language  of 
Cooley,  C.  3.,  in  Powers  v.  Harlow  (Micb.) 
19  N.  W.  267,  51  Am.  Rep.  154:  "Children. 
wherever  they  go,  must  be  expected  to  act 
upon  childish  instincts  and  impulses;  others 
who  are  chargeable  with  a  duty  of  care  and 
caution  toward  them  must  calculate  upon 
this,  and  take  precautionis  accordingly.  If 
they  leave  exposed  to  the  observation  of  chil- 
dren anything  which  would  be  tempting  to 
them,  and  which  they,  in  their  immature 
Judgment,  might  naturally  suppose  they  were 
at  liberty  to  handle  or  play  with,  they  sbould 
expect  that  liberty  to  be  taken."  In  throw- 
ing open,  and  permitting  the  use  of.  this 
space  adjacent  to  a  public  street  in  a  thickly 
populated  community,  the  defendants,  there- 
fore, were  required  to  make  the  place  reason- 
ably safe,  not  only  for  adults  nsing  the  high- 
way, but  for  children,  recognizing  their  child- 
ish Instincts,  and  the  probability  that  they 
might  be  attracted  to  and  enter  upon  the 
premises.  Hence,  if  they  disregard  their  du- 
ty in  this  respect,  they  are  liable  to  any 
person,  adult  or  infant,  who,  while  exercising 
the  care  required  of  blm,  vras  Injured  by 
their  default 

It  is  strenuously  urged  that  the  child  was  a 
trespasser,  and  that  therefore,  in  the  nse  of 
their  premises,  the  defendants  owed  him  no 
duty  of  protection  against  the  injuries  be 
sustained.  Several  cases  decided  by  this 
court  are  cited  in  support  of  the  proposition, 
and  as  sustaining  the  contention  of  the  de- 
fendants, that  by  reason  of  the  trespass  there 
can  be  no  recovery  here.  But  those  cases 
were  ruled  on  a  different  state  of  facts,  and 
do  not  control  the  present  case.  Similar  or 
analogous  facts  alone  make  a  case  a  prece- 
dent for  subsequent  decisions,  and  dicta  in 
the  opinion,  not  necessary  to  a  decision  on 
the  facts  presented,  are  not  to  be  regarded 
as  an  authoritative  enunciation  of  a  principle 
While  in  some  of  the  cases  it  is  said  that  a 
child  may  be  a  trespasser  and  subject  to  the 
consequences  of  his  trespass,  yet  it  wUl  be 
found  In  many,  if  not  all,  of  the  cases,  that 
under  the  facts  disclosed  the  law  Imposed  no 
duty  upon  the  defendant,  and  that  the  in- 
juries were  not  the  result  of  his  negligence. 
The  mere  fact  that  a  child  was  injured  with- 
out his  fault  is  not  sufficient  to  impose  a  lia- 
bility on  the  defendant,  unless  he  is  convict- 
ed of  negligence.  The  defendant's  negligence 
and  the  child's  lack  or  want  of  It  most  both 
be  found  before  there  can  be  any  liability 
on  the  part  of  the  defendant  Here,  as  we 
have  seen,  the  pecuUar  location  of  the  ground 
where  the  accident  occurred  imposed  the  du- 
ty of  reasonable  care  in  the  use  of  it  on  the 
defendants,  and  it  la  averred  as  the  cause 
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of  action  that  the  pbtintUTs  Injuries  wet* 
due  to  a  negligent  performance  of  that  duty. 
Thia  was  a  question  for  the  Jury.  So,  also, 
"waa  the  alleged  negligence  of  the  platatifl  If 
he  were  of  auffident  age  to  appreciate  aad 
avoid  danger.  Wbere  the  extreme  youth  of 
a  child  forbids  any  imputation  of  negligence. 
It  is  not  a  queatlpn  for  oonaideration;  but 
beyond  that  age,  his  conduct  affects  his  right 
to  recoTcr  damages  for  his  injurlea,  and  is 
for  the  Jury.  He  is  required  to  exerdae 
ordinary  care  and  caution  reasonable  for  one 
of  his  age  and  discretion.  Such  prudence 
only  is  exactea  of  him,  and,  when  he  obserrea 
it,  his  duty  is  performed.  The  rule  as  to  the 
xesponsibillty  of  an  Infant  for  his  acta  ia 
thus  stated  in  Kehler  y.  Schwenk,  144  Fa. 
848,  22  Atl.  910.  18  L.  B.  A.  374,  27  Am.  St 
Bep.  683:  "All  the  caaes  agree  that  the 
measure  of  a  clilld's  responsibility  is  his  ca- 
pacity to  see  and  appreciate  danger,  and  the 
rule  is  that,  in  the  absence  of  clear  evidence 
of  lack  of  it,  he  will  be  held  to  such  meaauxe 
of  discretion  aa  ia  usual  In  those  of  his  age 
and  experience.  This  measure  varlea,  of 
course,  with  each  additional  year,  and  the 
Increase  of  responsibility  is  gradual.  It  makes 
no  sudden  leap  at  the  age  of  14.  That  la 
■imply  the  couTenient  point  at  which  the 
law,  founded  upon  experience,  changes  the 
presumption  of  capacity,  -and  puta  upon  the 
Infant  the  burden  of  ahowing  his  personal 
want  of  Intelligence,  prudence,  foresight,  or 
strength  usual  in  those  of  such  age.  The 
standard  remains  the  same,  to  wit,  the  aver- 
age capacity  of  others  in  hla  condition." 

The  case  aa  presented  on  the  trial  in  the 
court  below  should  have  been  submitted  to 
the  Jury,  with  Instructions  aa  to  the  rights 
of  the  plaintiff,  and  the  duty  of  the  defend- 
ants, at  the  place  of  the  accident.  The  non- 
suit was  therefore  Improperly  granted. 

The  Judgmoit  is  reversed,  with  a  proce- 
dendo. 


GOMMONWBALTH  v.  OBARHABDT. 

(Supreme  Court  of  Pennsylvania.     April  20, 

1803.) 

BdaOIDB-INBTROOTIONB-IMSANITT— Vn- 
DBNCE-8EPARATI0N  OP  JURY. 

1.  On  trial  for  murder  the  evidence  showed 
that  the  killing  was  deliberate.  The  defense 
was  tiiat  accnsed  was  Buffering  from  delirium 
aeeompanying  typhoid  fever.  Held,  that  be  had 
no  right  to  complain  of  an  instruction  that,  if 
the  prisoner  was  laboring  under  sncb  form  of 
insanity  as  to  blind  him  to  the  natural  conse- 
quences of  his  moral  duty  and  destroy  his  per- 
ceptiona  of  right  and  wrong,  he  was  unaccount- 
able. 

2.  Where,  on  an  indictment  for  murder,  the 
defense  was  insanity,  nonexpert  witnesses,  aft- 
er stating  their  opportunities  of  knowledge^ 
may  testify  that  they  saw  nothing  in  the  con- 
duct of  the  accnsed  indicating  Insanity. 

3.  A  verdict  of  guilty  of  murder  in  the  first 
degree  will  not  be  set  aside  becanse  juiymen 
were  allowed,  pending  the  trial,  to  go  to  a  bar^ 
ber  shop  under  charge  of  an  officer. 
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Appeal  from  Court  of  Oyer  and  Terminer. 
Northumberland  County. 

Jacob  Oearhardt  was  convicted  of  murder 
Is  the  first  degree,  and  api>ealB.    Afltaned. 

Argued  before  MITCHELL,  DBIAN,  FELL, 
BBOWN,  MBSTREZAT,  and  FOTTIfiR,  JJ. 

James  Scarlet  and  A.  G.  Marr,  for  appel- 
lant. H.  W.  Cumminga,  Diet  Atty.,  and  D. 
W.  Shipman,  for  the  Commonwealth. 

DBAN,  J.  More  than  one  year  ago— Feb- 
ruary 8,  1902— the  defendant  was  convicted 
in  the  court  below  of  murder  of  the  first  de- 
gree. Then,  after  a  motion  for  a  new  trial 
and  full  argument,  on  January  20,  1903,  he 
waa  sentenced  to  death.  Of  whatever  de- 
fendant may  complain,  he  certainly  cannot 
have  any  ground  to  allege  that  there  was  un- 
due haste  in  entering  Judgment  against  him. 
The  court  below  fully  heard  him  by  counael 
on  motion  for  a  new  trial  after  affording  him 
ample  time  and  every  opportunity  to  be 
heard.  He  now  brings  this  appeal,  alleging 
IB  errors  In  the  trial  proceedings,  which 
prejudiced  him,  and  tended  to  produce  a  con- 
viction. Before  particularly  discussing  tlie 
alleged  errors,  it  is  proper  to  briefly  notice 
the  undisputed  facts. 

The  defendant,  Jacob  Oearhardt,  and  hla 
wife,  Maggie,  had  been  married  for  many 
years.  They  lived  In  Shamokln.  Had  a 
family  of  four  sons,  aged,  respectively,  10, 12, 
14,  and  16  years.  Defendant  was  aged  about 
40  yeara,  and  was  a  carpenter  and  builder  by 
occupation.  In  the  aprlng  of  1901  he  had 
been  worlting  at  a  coal  tipple  In  West  Vir- 
ginia. About  the  middle  of  July  of  tlut 
year  he  returned  to  hia  home  in  Shamokin. 
At  that  time  he  had  an  attack  of  typhoid  fe- 
ver, which  kept  liim  to  his  bed  until  the  fol- 
lowing August.  He  was  then  able  to  get  up 
and  go  about  town  aa  usual.  For  years  be- 
fore this  time  there  had  been  bickerings  and 
Quarrels  between  iiim  and  his  wife.  There 
was  more  tiian  anaplcion  on  his  part  of  her 
marital  infidelity.  About  this  time  she  no- 
tified him  of  her  tutention  to  leave  him.  He 
remonstrated,  and-  tried  to  persuade  ber  to 
abandon  her  intention,  but  ahe  persisted  in 
her  determination,  and  fixed  the  date  of  her 
going  aa  Tuesday  morning,  August  13th.  On 
Monday,  the  12tb— -the  day  before— he  went 
to  a  hardware  store,  and  bought  a  revolver. 
On  Tuesday  morning  he  went  to  a  bar  in  the 
town,  and  took  two  drinks  of  liquor,  then 
returned  to  his  house;  met  his  wife,  and 
aaked  her  if  she  waa  going  to  move.  She  re- 
plied, "Yes."  He  Immediatdy  shot  ber  twice 
with  the  revolver,  and  she  fell  mortally 
wounded.  He  then  turned  the  revolver  on 
himself,  firing  two  more  ahots,  one  of  which 
took  effect  in  his  head,  but  neither  proved 
fatal,  and  In  due  time  he  recovered,  and  waa 
put  on  trial  for  the  murder  of  his  wife.  On 
the  Saturday  before  the  killing  he  had  been 
seen  by  one  of  his  sons  busy  writing,  and 
then  putting  something  In  his  trunk.    On  ex- 
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amining  the  trunk  after  the  homicide,  an  en- 
velope was  found,  addressed  to  the  "Citizens 
of  Bhamokin."  Inside  was  a  letter  In  pen- 
cil, part  English  and  part  German,  In  his 
handwriting,  and  signed  with  his  inlttals,  J. 
G.,  in  which  he  gives  the  year  of  his  mar- 
riage, 1885,  and  narrates,  in  part  at  least, 
his  marital  troubles,  accuses  bis  wife  of  infi- 
delity, and  closes  with  this  language:  "She 
wants  to  move,  and  I  think  the  best  moving 
is  us  both  to  the  cemetery.  That  Is  all,  so 
good-by  children." 

The  facta,  as  we  have  stated  them,  are 
indisputable.  The  evidence  shows  beyond 
reasonable  doubt  that  he  wrote  the  letter  on 
the  Saturday  before  the  killing,  and  put  It  In 
his  trunk.  Clearly,  he  intended  to  kill  his 
wife  and  himself,  and  gave  this  explanation 
of  his  motive.  The  killing,  then,  was  pre- 
meditated and  deliberate,  with  fully  formed 
intent  to  kill.  It  was,  therefore,  malicious. 
This  the  law  pronounces  murder  of  the  first 
degree.  The  defense  was  insanity,  or  rather 
temporary  dementia  or  delirium  of  that  form 
which  often  results  from  disease,  such  as  fe- 
ver. If  this  delirium  existed  when  the  shots 
were  fired,  the  burden  was  on  the  prisoner 
to  prove  it.  The  presumption  is,  he  was  sane, 
and  it  was  on  him  to  show  by  the  weight 
of  the  evidence  that  at  the  time  he  fired  the 
shots  he  was  not  Counsel  for  appellant 
properly  argues  that,  if  the  aberration  was 
from  fever,  and  but  temporary  in  its  nature, 
yet,  if  it  existed  at  the  time  of  the  commis- 
sion of  the  act.  It  is  a  defense,  even  though 
soon  after  he  returned  to  his  right  mind. 
The  exact  cause  of  the  dementia  and  its  du- 
ration are  not  material. '  The  question  is,  did 
it  exist  at  the  time  the  pistol  was  fired,  so 
as  to  destroy  his  Judgment,  and  render  him 
incapable  of  distinguishing  between  right 
and  wrong?  The  court  plainly  so  instructed 
the  jury  thus:  "It  Is  contended  by  the  de- 
fense, not  denied  by  the  commonwealth, 
known  to  the  medical  profession,  known  to 
many  people— perhaps  most  people— that  a 
person  in  a  delirious  state  of  mind,  which 
often  follows  an  attack  of  fever,  especially 
typhoid  fever,  is  wholly  •  unaccountable  for 
bis  conduct  and  actions."  And  he  further 
very  fully  elaborated  the  same  thought;  and 
instructed  the  Jury  that,  if  the  defendant, 
when  he  committed  the  act,  was  laboring  un- 
der such  form  of  insanity,  he  was  wholly  un- 
accountable. He  further  instructed  them  that 
such  "delirium  must  have  existed  to  so  great 
a  degree  as  to  blind  him  to  the  natural  con- 
sequences of  his  moral  duty,  and  must  have 
utterly  destroyed  his  perceptions  of  right  and 
wrong."  Then,  further,  he  instructs  them: 
"If  be  had  sufficient  power  of  memory  to 
recollect  the  relation  in  which  he  stood  to 
others  and  others  stood  to  him,  that  the  act 
in  question  was  contrary  to  the  plain  dictates 
of  justice  and  right,  injurious  to  others,  and 
a  violation  of  the  dictates  of  duty,  he  would 
be  responsible."  It  must  be  borne  in  mind 
that  the  whole  of  the  instruction  is  based  on 


the  evidence  before  the  court  The  defend- 
ant had  adduced  evidence  tending  to  show 
that  for  five  weeks  Immediately  preceding  the 
act  he  had  occasional  fits  of  delirium  such  as 
usually  follow  fevers.  This  was  denied  by 
the  commonwealth.  Therefore  whether  de- 
lirium had  existed  at  all  was  a  Qnestion  for 
the  Jury.  It  is  argued  that  it  was  the  duty 
of  the  court  to  explain  to  the  Jury  the  distinc- 
tion between  mania  and  such  delirinm;  bat 
this  also  was  a  fact  to  be  ascertained  by  the 
Jury  from  the  evidence,  so  far  as  anch  dis- 
tinction was  material.  The  court  Iieard  the 
evidence  of  experts,  listened  to  the  citations 
from  reputable  medical  authorities  which  nn- 
deriook  to  point  out  the  distinction,  but  even 
they  did  not  fully  agree.  After  all,  we  doubt 
whether  the  court  or  any  lawyer  was  more 
capable  of  defining  the  exact  distinction  than 
an  Intelligent  layman. 

The  court  could  have  pointed  ont  and  de- 
fined when  the  use  of  the  words  "betrs  of  Ibe 
body"  are  words  of  purchase  and  when  tliey 
are  words  of  limitation,  but  we  doubt  If  12 
learned  physicians,  who  had  given  the  sub- 
ject no  particular  thought,  would  have  clear- 
ly understood  him.  So  we  doubt  if  the  learn- 
ed court  below,  in  the  conflict  of  evidence  and 
technical  medical  authority,  could  have  dear^ 
ly  defined  and  explained  the  distinction  be- 
tween mania  and  delirium  so  as  to  make  that 
distinction  clear  to  the  Jnry.  From  his  learn- 
ed argument  here  and  in  his  paper  book  the 
distinction  is  probably  clear  to  appellant's 
counsel.  But  he  has  given  the  subject  much 
thought  The  citations  in  the  paper  book 
evince  much  study  and  research.  Bnt  the 
court  below,  to  reach  tbe  same  conclnsions, 
would  have  had  to  adjourn  for  weeks  of 
study.  The  court  did,  however,  what  was  far 
more  important;  that  Is,  instructed  the  Jnry 
that,  if  defendant's  mind  was  so  benumbed  or 
perverted  by  delirium  or  mania  that  he  was 
incapable  of  distinguishing  between  right  and 
wrong,  he  was  not  responsible,  and  his  de- 
fense was  sustained.  According  to  the  evi- 
dence, counsel  for  appellant  argues  that  If 
defendant  was  aSected  with  delirium,  then 
his  faculties  were  completely  beyond  his  con- 
trol. This  may  be,  although  we  do  not  think 
the  evidence  settles  it  as  a  fact  Then,  onder 
the  instructions  on  the  question  of  insanity, 
it  was  the  plain  duty  of  the  Jnry  to  acquit 
and  they  must  have  so  understood,  as  is  evi- 
dent from  this  excerpt  from  the  charg^e:  •*The 
Jury  must  be  satisfied  by  fairly  preponderat- 
ing evidence,  an^  the  questions  of  reasonable 
doubt  do  not  apply  to  this  phase  of  the  case- 
to  this  defense  of  insanity,  or  abnormal  con- 
dition of  the  mind,  delirimn.  •  •  •  d^. 
fendant  must  show  by  fairly  preponderating 
evidence,  in  order  to  excuse  an  unlawful  kill- 
ing, that  the  condition  of  defendant  was  rach 
at  the  tin-s  that  he  could  not  reason,  and 
could  not  understand  right  from  wrong.  In 
other  words,  he  was  out  of  Us  mind,  to  use 
the  most  common  phrase."  This  was  in  ef- 
fect saying  to  the  Jury  that,  whether  Crom 
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delirium  or  any  form  of  dementia  he  was  out 
of  hla  mind,  he  wag  Irresponalble.  Taking 
the  charge  as  a  whole.  It  is  clear  from  any 
error  of  which  defendant  can  justly  com- 
plain. This  disposes  of  appellant's  first  to 
eleventh  assignments  of  error,  Incluslye. 
Tliey  are  all  overruled. 

The  twelfth  and  thirteenth  assignments  re- 
late to  the  competency  of  two  experts,  physi- 
cians, called  to  testify  that  soon  after  the 
shooting  the  defendant  feigned  nnconscious- 
necn.  On  an  examination  of  their  testimony 
and  the  facts  stated  by  them,  the  physicians 
were  competent  to  give  their  opinions.  The 
value  of  their  opinions  was  for  the  Jury,  but 
tliey  were  admissible. 

The  fourteenth  assignment  avers  that  the 
court  erred  In  not  austaining  objections  to  the 
competency  of  a  number  of  laymen  called 
as  witnesses.  They  were  not  called  to  give 
their  opinions.  After  stating  their  opportuni- 
ties of  knowledge,  they  said  they  saw  nothing 
In  the  conduct  of  defendant  which  indicated 
to  them  unsoundness  of  mind.  This  was 
competent  evidence,  although  the  witnesses 
were  not  experts.  Commonwealth  v.  Wire- 
back,  190  Pa.  188,  42  Atl.  S42,  70  Am.  Bt  Bep. 
625. 

The  fifteenth  assignment  is  that  the  court 
erred  In  admitting  In  evidence  the  letter  writ- 
ten the  Saturday  before  the  shooting  and 
certain  other  writings  as  standards  for  com- 
parison of  handwriting.  This  evidence  was 
clearly  admissible,  and  the  assignment  Is 
overruled. 

Another  complaint  la  that  the  jury  separat- 
ed during  the  trial.  It  seems  part  of  them 
went  Into  a  barber  shop  and  were  shaved, 
and  that  this  not  seldom  occurs  in  the  trial 
of  capital  cases  tn  that  county.  If  so.  It  la 
a  practice  which  ought  to  cease.  There  Is  a 
necessity  for  the  services  of  a  barber  during 
a  prolonged  trial,  but  this  Is  a  necessity  which 
can  be  met  by  the  barber  servbig  tbem  in 
their  room  in  the  presence  of  an  officer  hav- 
ing the  jury  In  charge.  To  permit  them  to 
separate,  and  some  of  them  to  go  to  a  public 
room,  where  they  might  be  brought  in  con- 
tact and  communication  with  others,  was  a 
palpable  violation  of  the  unbroken  practice 
of  the  courts  of  oyer  and  terminer,  especially 
In  capital  cases,  and  meets  with  our  condem- 
nation. If  there  had  been  any  evidence  at 
all  of  communication  on  the  part  of  outsiders 
with  the  separated  jurymen  by  reason  of  this 
separation,  we  would  set  aside  the  verdict 
But  the  testimony  of  the  jurors  who  went  to 
the  shop  is  that  no  one  spoke  to  them  during 
the  time  they  were  there,  and  that  one  of  the 
tipstaves  who  attended  them  was  present 
with  them  all  the  time  of  their  separation. 
While  we  unhesitatingly  condemn  such  indif- 
ference to  their  oath  on  the  part  of  the  offi- 
cers, and  such  heedlessness  of  duty  on  the 
part  of  the  jurors,  for  they  doubtless  heard 
the  oath  administered  to  the  tipstaves,  we 
will  not  conclusively  presume  that  the  mere 


fact  of  separation  prejudiced  the  defendant 
The  most  we  can  say  is  that  It  might  have 
done  80,  but  the  testimony  shows  It  did  not 

We  can  detect  no  error  which  would  war- 
rant  us  in  setting  aside  this  verdict  All  the 
assignments  are  overruled,  and  the  judgment 
la  affirmed.  It  Is  further  directed  that  the 
record  be  remitted  to  the  court  below,  that 
the  judgment  may  be  carried  Into  execution 
according  to  law. 


BEATTY  et  al.  v.  HABBIS  et  al. 

(Supreme  Court  of  Pennsylvauia.     April  20, 

1903.) 

APPEAL  IN   EQUITY— NKCKSSITT   0» 
EXCEPTIONS. 

1.  Where  no  exceptions  to  a  decree  on  a  bill 
in  equity  were  filed  in  the  court  of  common 
pleas,  an  appeal  therefrom  must  be  quashed, 
there  being  nothing  in  the  record  to  support  the 
assignments  of  error. 

Appeal  from  Court  of  Common  Fleas, 
Schuylkill  County. 

BUI  by  J.  M.  Beatty  and  others  against  J. 
M.  Harris  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.    Appeal  quashed. 

Argued  before  MITCHELL,  DKAN,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

C.  B.  Breckons,  Bobert  Snodgrass,  and  John 
F.  Whalen,  for  appellants.  George  H.  Boads 
and  B.  D.  Smith,  for  appellees. 

FELL,  J.  The  motion  to  quash  the  ap- 
peal must  be  granted,  for  the  reason  that  no 
exceptions  were  filed  In  the  common  pleas 
to  the  decree  entered,  and  there  is  nothing 
on  the  record  to  support  the  assignments  of 
error.  The  rules  of  equity  practice  provide 
for  the  entering  of  a  decree  nisi,  the  filing 
of  exceptions  thereto  by  either  party,  the  en- 
tering of  a  formal  decree  by  the  prothono- 
tary,  as  of  course.  If  no  exceptions  are  filed, 
and,  If  exceptions  are  filed,  for  the  hearing 
of  them  on  the  argument  list  as  upon  a  rule 
for  a  new  trlaL  They  expressly  direct  that 
the  exceptions  filed  shall  cover  all  objections 
to  rulings  on  evidence,  findings  of  fact  or 
law,  and  to  the  decree  of  the  court;  the 
power  is  given  the  Judge  or  the  court  in 
banc  to  sustain  or  dismiss  exceptions,  and 
to  confirm,  modify,  or  change  the  decree  en- 
tered. Bule  67  Is  as  follows:  "Upon  appeal 
to  the  supreme  or  superior  court  such  mat- 
ters only  as  have  been  so  excepted  to  and 
finally  passed  upon  by  the  court,  shall  be 
assignable  for  error."  The  object  of  these 
rules  is  to  afford  an  opportunity  for  a  care- 
ful review  of  the  rulings  made  at  the  trial 
and  of  the  findings  of  the  court  The  rules 
are  mandatory,  and  their  violation  cannot  be' 
overlooked. 

The  appeal  Is  quashed,  at  the  cost  of  the 
appellants. 

f  L  Sm  Appeal  and  Error,  voL  »,  Csnt  Dig.  i  l«l. 
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TBTISTBBB  OF  STATE  HOSPITAL  FOE 
INSANE  T.  PHILADELPHIA  COUNTY. 

(Supreme  Coatt  ot  PennsrlTania.     April  20, 
1908.) 

UMITATIONS  —  BBT-OFF  —  PAYMENT  BY  MIS- 

TAKB-BOPPOKT  OF  PAUPER  INBANBJ- 

LIABILITY  OF  COUNTY. 

1.  The  Statute  of  limitations  Is  available 
aeainst  a  claim  soaght  to  be  need  as  a  set-off 
when  it  could  be  successfully  urged  against  the 
claim  in  assumpsit  thereon. 

2.  Where  a  county  pays  money  to  a  state 
hospital  for  tiie  insane,  and  it  is  applied  to  the 
use  of  the  hospital,  it  cannot,  after  six  years, 
sue  to  recover  the  same  on  the  ground  that 
the  payment  was  made  by  mistake  on  its  part, 
and  by  fraudulent  concealment  of  the  facts  by 
the  trustees  of  the  hospital. 

3.  Between  the  years  1885  and  1888  the  offi- 
cers of  a  state  hospital  for  the  insane  submit- 
ted to  a  county  bills  for  the  maintenance  of  in- 
digent Insane,  based  on  a  construction  of  the 
act  of  June  13,  1883  (P.  L.  92),  imposing  the 
cost  of  insane  in  state  hospitals  equally  on  the 
state  and  county.  The  bills  were  paid  by  the 
county.  After  the  passage  of  Act  May  21, 
1889  (P.  L.  258),  the  bUls  from  the  state  hos- 
pital against  the  county  were  made  out  in  ac- 
cordance with  such  latter  act,  and  were  ren- 
dered quarterly.  An  affidavit  was  attached  to 
each  bill,  stating  that  no  part  of  the  amount 
due  for  the  quarter  named  had  been  paid,  and 
that  there  was  no  deduction  or  set-off  against 
it.  More  than  six  years  after  1889  the  hos- 
pital sued  the  county,  which  set  up  overpay- 
ments made  by  reason  of  a  wrongful  construc- 
tion of -the  act  of  1883,  and  claimed  that  the 
certificate  and  affidavit  attached  to  the  bills 
rendered  after  1889  and  before  limitations  had 
run  were  false  in  stating  that  the  county  was 
not  entitled  to  any  set-off.  The  bills  rendered 
between  1885  and  1889  and  the  reports  of  the 
hospital  made  no  concealment  of  the  rate  char- 
ged to  the  country.  Held,  that  the  claim  was 
barred  by  limitations. 

Appeal  from  Oourt  of  Gommon  Pleas,  Phil- 
adelphia County;   Sulzberger,  Judge. 

ActiiM>  by  the  trustees  of  the  State  Hos- 
pital tor  the  Insane  for  the  SoutheaBtem  Dis- 
trict of  Pennsylvania  against  Philadelphia 
county.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

The  court  charged  as  follows:  "The 
amount  sought  to  be  recovered  by  the  city, 
claimed  in  Its  notice  of  special  matter,  was 
paid  by  it  to  the  plaintiff  more  than  six  years 
before  the  bringing  of  the  present  action, 
and,  even  though  paid  by  the  city  erroneous- 
ly. Is  barred  by  the  statute  of  limitations, 
unless  you  find  that  subsequently  to  the  pay- 
ment, and  within  six  years  of  the  bringing 
of  the  present  action,  the  plaintiff  made  af- 
firmative efforts  to  divert  or  mislead  the  de- 
fendant from  discovering  that  the  payment 
had  been  improperly  exacted.  As  supple- 
mental to  the  point  which  the  plaintiff  has 
thus  asked  me  to  charge,  and  which  I  have 
charged,  I  now  say  to  you  that  there  Is  not 
In  the  whole  body  of  evidence  presented  to 
the  court  and  Jury  any  evidence  that  can  be 
submitted  to  the  Jury  tending  to  show  that 
the  plaintiff  made  afBrmatlve  efforts  to  divert 
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or  mislead  the  defendant  from  dlsooTering 
that  the  original  payments  at  any  time  be- 
tween 1885  and  1889  had  been  Improperly 
exacted,  and  that,  as  a  necessary  conse- 
quence of  the  statement  of  these  propositions 
of  law  and  fact,  your  verdict  must  be  for 
the  plaintiff.  The  amount  will  be  setUed  be- 
tween counsel,  and  submitted  to  yon."  Ver- 
dict and  Judgment  for  plaintiff  for  $67,508.28. 
Argued  before  MITCHELL,  DEAN. 
BBOWN,  MESTREZAT,  and  POTTEH.  JJ. 

J.  W.  Catharine,  Asst  City  Sol.,  and  John 
L.  Klnsey,  City  Sol.,  for  appellant.  John  G. 
Johnson  and  Montgomery  Evans,  for  appel- 
lee. 

MESTREZAT,- J.  The  learned  trial  Judge 
directed  the  Jury  to  return  a  verdict  for  the 
plaintiffs  on  the  ground  that  the  counterclaim 
Interposed  as  a  defense  to  the  action  was 
j  barred  by  the  statute  of  limitations.  The 
correctness  of  this  ruling  is  the  only  question 
raised  by  this  appeal. 

The  State  Hospital  for  the  Insane  for  the 
Southeastern  District  of  Pennsylvania  at  Nc«^ 
ristown  was  erected  pursuant  to  tbe  provi- 
sions of  the  act  of  May  6,  1876  (P.  L.  121). 
The  hospital  was  built  for  the  care  and 
maintenance  of  the  insane  of  the  city  and 
county  of  Philadelphia  and  certain  other 
counties  In  the  southeastern  part  of  tbe  state 
The  act  provided  for  the  selection  of  a  site 
and  the  erection  and  management  of  the 
hospital.  The  expenses  of  the  care  and  main- 
tenance of  the  indigent  insane  were  charge- 
able to  the  counties,  respectively,  from  which 
they  were  committed.  The  act  of  June  13, 
1883  (P.  L.  92),  imposed  tbe  cost  of  the  care 
and  treatment  of  tbe  Indi^^nt  insane  in  tbe 
state  hospitals  for  the  insane  equally  on  the 
state  and  the  county,  and  provided  that  the 
maximum  charge  to  the  county  should  not 
exceed,  including  all  charges,  the  sum  of  $2 
a  week  for  each  person.  It  also  enacted  that 
the  cost  per  capita  should  not  exceed  $3.50  a 
week,  except  for  clothing,  for  which  an  ad- 
ditional charge  not  exceeding  50  coits  per 
week  was  allowed.  By  the  act  of  May  21, 
1889  (P.  L.  258),  the  expenses  for  tbe  main- 
tenance of  the  Insane  In  the  state  hospitals 
was  fixed  at  the  uniform  rate  of  $1.75  per 
week  for  each  person,  including  clothing, 
"chargeable  to  the  respective  counties  or  poor 
districts  from  which  such  insane  shall  come, 
and  tbe  excess  over  $1.75  shall  be  paid  by 
the  state;  but  In  no  case  shall  the  said  ex- 
cess exceed  $2  per  week  for  each  Indigent 
insane  person."  The  hospital  at  Norristown 
was  opened  for  tbe  reception  of  patients  on 
July  12,  1880,  and  since  that  date  tbe  in- 
digent insane  of  the  respective  counties  for 
which  it  was  erected  have  been  maintained 
there.  This  action  was  brought  to  recover 
the  sum  of  $52,651.72,  the  balance  due  tbe 
plaintiffs  for  tbe  care  and  treatment  of  tbe 
indigent  Insane  of  Philadelphia  county  for 
tbe  quarters  ending  August  31  and  Novem- 
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ber  30,  1896,  and  February  28  and  Kay  81, 
1897.  The  defense  la  that  the  plaintiffs  dur- 
ing tbe  years  1885  to  1889,  Inclusive,  bad 
illegally  and  fraudulently  cbarged  and  oolr 
lected  from  tbe  county  for  tbe  maintenance 
of  its  Insane  an  amount  equal  to  tbe  claim 
In  Buit  in  excess  of  tbe  amount  properly 
chargeable  against  tbe  county  under  tbe  act 
of  1883.  This  defense  was  met  by  a  plea 
of  the  statute  of  limitations.  Tbe  county 
replied  to  tbe  plea  that  tbe  statute  was  not 
a  bar  to  this  claim,  because  (1)  it  does  not 
apply  to  claims  of  this  character;  (2)  tbe 
moneys  constituting  tbe  alleged  overcharge 
are  held  by  tbe  plaintiffs  for  public  purposes; 
and  (3)  tbe  statute  did  not  begin  to  run 
against  the  claim  until  within  six  years  of 
the  bringing  of  the  suit  by  reason  of  the 
active  concealment  of  the  alleged  original 
fraud. 

1.  Tbe  reasons  assigned  by  tbe  county  why 
tbe  statute  of  limitations  is  not  a  bar  to  its- 
claim  are  wholly  untenable,  and  cannot  avail 
to  defeat  a  recovery  in  tliis  action.  Its  claim, 
as  we  have  seen,  is  for  moneys  alleged  to 
have  been  paid  to  the  plaintiffs  in  excess  of 
tbe  amount  due  for  tbe  care  and  treatment 
of  its  indigent  insane.  Regarding  the  over- 
payments as  having  been  made  either  under 
a  mistake  of  fact  or  by  reason  of  tbe  fraud 
of  the  plaintiffs,  and  conceding  that  tbe  coun- 
ty had  a  right  to  the  return  of  tbe  money, 
the  proper  action  would  unquestionably  have 
been  assnmpsit,  in  which  it  Is  settled  the 
statute  may  be  pleaded  in  bar  of  the  claim. 
If,  therefore.  Instead  of  attempting  to  en- 
force this  claim  by  way  of  set-off  or  having 
It  applied  to  its  indebtedness  to  tbe  plaintiffs, 
the  county  bad  brought  an  action  against 
tbe  trustees  to  recover  the  amount  of  the 
overpayments,  the  statute  could  have  been 
successfully  pleaded.  Tbe  same  right  to  In- 
voke tbe  application  of  the  statute  exists 
here.    Hlnkley  v.  Walters,  8  Watts,  280. 

2.  Tbe  learned  counsel  for  the  defendant 
farther  contend  that  tbe  statute  cannot  be 
successfully  pleaded  here  because  the  money 
received  by  the  plaintiffs  as  overcharges  is 
held  by  them  for  public  purposes.  Neither 
of  the  two  Illinois  cases  cited  In  support  of 
the  position  sustains  tbe  contention.  In  the 
first  case  it  was  held  that  the  statute  does 
not  apply  in  an  action  brought  by  a  city 
against  a  county  to  recover  trust  funds  held 
by  the  latter  for  tbe  city.  Ihe  other  case 
was  an  action  on  an  official  bond  by  a  school 
treasurer  for  failure  to  pay  over  to  his  suc- 
cessor in  office  tbe  money  received  by  him. 
Here  no  express  trust  was  created  by  tbe 
parties,  nor  could  the  money  be  held  by  the 
trustees  for  any  public  purpose.  If,  as  claim- 
ed by  the  defendant,  it  was  paid  to  the  plain- 
tiffs by  mistake  on  tbe  part  of  the  county 
and  by  reason  of  the  fraudulent  concealment 
of  tbe  facts  by  tbe  plaintiffs,  tbe  money  con- 
tinned  to  belong  to  tbe  county,  and  was  not 
beld  for  the  use  of  the  hospital.  Tbe  act  of 
Ulegally  charging  and  receiving  it  under  tbe 


circumstances  and  refusing  to  repay  It  gave 
a  cause  of  action  against  tbe  plaintiffs  irre- 
spective of  the  fact  that  they  received  it  as 
trustees  and  applied  it  to  the  maintenance  of 
tbe  indigent  insane. 

8.  It  la  strenuously  urged  by  the  defendant 
that  subsequently  to  the  date  of  tbe  alleged 
overpayments,  and  within  six  years  of  the 
bringing  of  this  suit,  the  plaintiffs,  through 
the  action  of  their  officers,  diverted  and  mis- 
led tbe  county  officials  from  discovering  that 
tbe  payments  had  been  Improperly  exacted, 
and  that,  therefore,  the  statute  of  limitations 
does  not  bar  the  claim.  Each  of  the  quar- 
terly bills  presented  by  the  plaintiffs  to  the 
defendant  subsequently  to  1889  was  authenti- 
cated by  the  certlflcate  of  the  executive  com- 
mittee of  the  board  of  trustees  and  by  tbe 
affidavit  of  the  superintendent.  This  is  the 
action  complained  of  by  the  county  as  tend- 
ing "to  divert  and  mislead  the  county  offi- 
cials." It  is  difficult  to  see  bow  such  action 
by  the  hospital  authorities  could  mislead  tbe 
county  officials  as  to  charges  made  agalnat 
the  county  for  tbe  years  1885  to  1889.  It  will 
be  observed  that  the  act  of  1889  changed  tbe 
rate  fixed  by  the  act  of  1883  at  which  tbe 
indigent  insane  were  maintained,  and  Im- 
posed a  uniform  rate  of  11.76  on  the  county. 
Thereafter  the  quarterly  bills  were  made  out 
and  presented  to  the  county  at  that  rate. 
Each  of  these  bills  Included  only  an  account 
for  the  quarter  for  which  it  was  rendered, 
and  did  not  purport  to  charge  or  credit  the 
county  with  any  item  of  a  prior  date.  Tbe 
bills  rendered  subsequently  to  1889  were  cor- 
rect in  every  detail  as  to  tbe  exi>enses  in- 
curred for  the  quarter.  This  we  understand 
to  be  conceded.  But  it  Is  claimed  that  the 
certificate  and  affidavit  attached  to  the  bill 
were  misleading  in  stating  that  no  part  of 
amount  due  for  tbe  quarter  named  In  the  bill 
had  been  paid,  and  that  there  was  no  deduc- 
tion or  set-off  against  it  to  which  the  county 
was  entitled  to  a  credit.  This  alleged  false 
statement  is  predicated  upon  the  theory  that 
tbe  hospital  authorities  liad  no  right  to 
charge  tbe  maximum  rate  for  the  mainte- 
nance of  tbe  insane  under  tbe  act  of  1883, 
and  tliat  the  county  was  entitled  to  a  credit 
on  subsequent  bills  for  any  sum  cbarged  in 
excess  of  the  actual  cost  of  maintenance. 
This  is  the  construction  now  put  upon  tbe 
act  of  1883  by  tbe  present  county  officials, 
but  tbe  trustees  of  tbe  hospital  interpreted 
tbe  act  as  authorizing  them  to  charge  |2  per 
week  for  each  person,  tbe  maximum  rate 
fixed  by  tbe  act  of  1883,  and  tbe  sum  claimed 
in  the  bills  presented  to  and  paid  by  tbe 
county.  That  this  was  the  construction  put 
upon  tbe  act  by  tbe  trustees,  and  that  they 
rendered  the  quarterly  bills  in  good  faith, 
conclusively  appears  by  tbe  statement  in  each 
of  their  annual  reports  for  the  years  1885  to 
1889,  as  follows:  "When  the  law  putting  in 
operation  tbe  act  of  June  13,  1883,  was 
passed,  the  trustees  availed  themselves  of  tbe 
terms  of  its  provisions  to  charge  the  maxi- 
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mnm  price  for  board  and  clothing,  namely, 
$3.S0  for  board  and  fifty  cents  for  clothing." 
Bnt,  If  the  present  county  officials  properly 
Interpret  the  act  of  1888,  and  the  plaintiffs 
were  authorized  to  charge  only  the  actual 
expenses  of  maintenance,  excluding  the  cost 
of  permanent  ImproTements,  the  trustees 
during  the  years  from  1885  to  1888  concealed 
neither  the  rate  per  patient  charged  the  coun- 
ty nor  the  items  that  constituted  the  basis 
upon  which  the  charge  was  made.  This  is 
established  by  the  uncontradicted  evidence 
in  the  case.  The  superintendent  of  the  hos- 
pital was  called  as  a  witness  by  the  county, 
and  he  testified  that  in  ascertaining  the  rate 
of  maintenance  for  the  years  1885  to  1889  the 
entire  expenses  for  each  year.  Including  per- 
manent Improvements,  were  considered,  and 
that  the  maintenance  account  kept  by  the  hos- 
pital showed  these  Items  In  detail.  He  further 
stated  that  during  those  years  the  Instltu- 
tloD  made  and  published  yearly  reports  set- 
ting forth  the  various  items  that  were  in- 
cluded In  the  cost  of  maintenance.  It  also 
appears  that  the  accounts  of  the  Institution 
disclosed  every  Item  that  was  counted  in 
making  up  the  expenses  of  maintenance,  and 
that  a  report  containing  these  accounts  and 
the  notice  above  referred  to  showing  the  rate 
charged  by  the  trustees  and  the  reason  there- 
for was  sent  annually  to  the  officials  of  the 
county  and  to  each  of  the  city  conncllmen. 
The  accuracy  of  these  accounts  is  now  attest- 
ed by  the  present  county  officials,  as  appears 
from  the  fact  that  they  rely  solely  upon  them 
in  ascertaining  the  alleged  overpayments. 
There  is,  therefore,  no  ground  for  a  legiti- 
mate inference  that  the  trustees  acted  fraud- 
ulently In  making  the  charges  against  the 
coimty  originally,  or  that  they  then  attempt- 
ed to  conceal  from  the  county  or  city  officials 
the  Items  of  expenditure  from  which  they 
fixed  the  rate  charged  for  the  maintenance 
of  the  insane.  The  books  of  the  institution 
made  the  fullest  disclosure  of  all  the  facts 
necessary  to  an  intelligent  understanding  of 
the  price  charged  to  and  paid  by  the  county 
of  Philadelphia  for  the  maintenance  of  its 
indigent  Insane  from  1885  to  1889,  and  this 
information  was  given  the  county  and  city 
officials  annually  by  the  reports  sent  them. 
There  was  no  concealment  of  the  facts  from 
either  the  county  or  the  public  at  large.  The 
reports  made  by  the  trustees  were  available 
to  all  who  were  In  any  way  interested  in  the 
management  of  the  hospital.  If  the  officials 
of  the  county  and  city  of  Philadelphia  did 
not  avail  themselves  of  the  ample  opportu- 
nity thus  given  them  to  ascertain  the  correct- 
ness of  the  accounts  for  maintenance  charged 
against  the  county.  It  may  be  a  dereliction  of 
duty  on  their  part  for  which  they  may  be 
censurable,  but  it  affords  no  ground  what- 
ever for  an  allegation  of  fraudulent  action 
on  the  part  of  the  trustees  of  the  hospital. 

Subsequently  to  the  act  of  1889,  as  we 
have  seen,  the  accounts  were  rendered  under 
that  act,  and  the  bills  Included  simply  the 


ehaiges  for  the  qnartem  tor  'irtilcli  they  wer 
respectively  rendered.  They  very  properlj 
contained  no  reference  to  the  acooanta  for 
the  years  1886  to  1888,  which,  as  dalmed  b; 
the  trustees,  had  been  closed  and  paid.  If 
it  be  conceded,  however,  that  tbe  trostees 
misinterpreted  the  act  of  1883,  and  that  these 
accounts  were  erroneons  in  not  allowing  a 
credit  for  the  alleged  overpayments,  there  is 
not  a  particle  of  evidence  tending  to  show 
that  the  plaintiffs  knew  or  believed  tbe  fact 
or  that  they  Intentionally  at  fts.iidnlently 
concealed  It  In  rendering  aabseqaent  ac- 
counts. The  learned  trial  Judge  was,  there- 
fore, clearly  right  la  charging  as  follows: 
"I  now  say  to  you  that  there  is  not  in  the 
whole  body  of  evidence  presented  to  the  court 
and  jury  any  evidence  that  can  be  submitted 
to  the  Jury  tending  to  show  that  the  plain tifts 
made  afilrmatlve  efforts  to  divert  or  mislead 
the  defendant  from  discovering  that  the  orig- 
■Inal  payments  at  any  time  between  188B  and 
1889  had  been  Improperiy  exacted." 
The  Judgment  Is  affirmed. 


COMMONWEALTH,     to     Use     of     MONT- 
GOMERY   COUNTT,    V.  AMERICAN 
BONDING  &  TRUST  CO.  et  aL 

(Supreme  Court  of  Pennsylvania.     April  20, 
1903.) 

OOUNTIBS-ADTHORITY  OF  TREASURER— MIS- 
REPRESENTATIONS. 
1.  A  county  treasurer  is  not  required  to  ex- 
amine the  account  of  a°  tax  collector,  and  report 
thereon  to  a  party  intending  to  become  suretv 
for  such  collector;  and  if  he  does  so  he  acts  as 
the  agent  of  the  surety,  and  if  he  makes  false 
answeis  the  county  Is  not  responsible  therefor. 

Appeal  from  Court  of  Common  Pleaa,  Mont- 
gomery County;  Weand,  Judge. 

Action  by  the  commonwealth,  to  the  use 
of  Montgomery  county,  against  the  American 
Bonding  &.  Trust  Company  and  Jacob  I> 
Loper.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

Argued  before  MITCHE2LL,  DEAN. 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

J.  P.  Hale  Jenkins  and  Irvln  P.  KnIpe,  for 
appellant  F.  B.  Bracken  and  N.  H.  Laiae- 
lere,  for  appelleea. 

DEAN,  J.    Jacob  L.  Loper,  haTlng  made 

application  to  the  county  treasurer  of  Mont- 
gomery for  tbe  appointment  of  tax  collector 
of  Qieltenbam  township  for  the  year  1898. 
then  applied  to  the  American  B<H>dlng  & 
Trust  Company  to  become  his  surety.  Be- 
fore executing  the  Ixmd,  the  surety  company 
applied  by  letter  to  A.  C.  Godschall.  county 
treasurer,  for  Information  as  to  Loper,  and 
addressed  to  him  a  written  schedule  of  ques- 
tions, with  answers  blank  for  him  to  fin  out 
The  treasurer  did  not  live  in  Norristown.  tbe 
county  seat,  where  he  had  his  office^  So  he 
banded  the  blank  to  Mr.  Place,  his  private 
counsel,  to  answer  the  qnestiona,  who  wrote 
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the  following  answers  to  certain  of  the  Inter- 
rogatories: "(IB)  Is  tbere  now,  to  yonr  knowl* 
edge,  any  shortage  due  you  by  the  ajMtUcantT 
Answer.  No.  He  owes  part  of  "96  and  "97 
duplicates  of  taxes  uncollected  by  him.  (b) 
Has  he  ever  been  short  with  youT  Answer. 
No.  He  has  been  slow  In  collecting  his  taxes, 
bnt  pays  as  fast  as  he  collects."  This  sched- 
ule of  Interrogatories  was  addressed  {o  Mr. 
Abram  C  Godschall,  with  no  addition  of  his 
official  title.  It  was  signed,  "A.  R.  Place, 
Solicitor  for  County  Treasurer,"  and  was  by 
him  returned  to  the  surety  company  at  Balti- 
more. Thereupon  it  executed  the  bond  as 
surety  for  Loper,  the  collector,  aind  It  was 
duly  accepted  by  the  county  treasurer.  Loper 
became  a  defaulter  for  the  year  1898.  The 
county  commissioners  brought  this  suit  on 
the  bond.  The  surety  made  defense  on  the 
ground  that  the  answers  to  Its  questions  by 
the  treasurer  were  false,  and  consequently 
the  bond  was  void.  The  court  below  instruct- 
ed the  Jury  that  the  evidence  offered  sus- 
tained the  defense,  and  that  they  must  find 
for  the  defendant  surety.  We  now  have  this 
appeal  by  the  county,  assigning  for  error  the 
Instruction  of  the  court 

We  will  not  waste  time  over  the  quibbling 
as  to  whether  Place  had  authority  to  answer 
for  the  treasurer  the  Interrogatories.  We 
think,  with  the  court  below,  that  the  only  fair 
Inference  from  the  evidence  is  that  he  had 
full  authority  from  the  treasurer,  and  that 
his  act  must  be  taken  as  that  of  Oodscball, 
who  was  the  treasurer.  The  answers  quoted, 
although  not  altogether  false,  were  certainly 
not  the  whole  truth  in  response  to  the  ques- 
tions. The  treasurer  was  not  bound  to  an-, 
swer  the  questions  at  all.  When  Godschall 
did  undertake  to  answer  them,  he  was  bound, 
as  a  man  of  veracity,  to  tell  the  truth.  A 
public  officer  may  not  be  bound  to  give  infor- 
mation or  answer  questions,  but  when,  as  a 
man,  he  voluntarily  does  so,  the  moral  obliga- 
tion on  him,  as  a  man,  to  tell  the  truth,  re- 
mains in  full  force.  In  his  answers  to  the 
questions,  he  did  not  tell  the  truth.  Loper 
was  a  defaulter  for  every  year  be  had  been 
collector. 

It  Is  not  Improbable  that  the  surety  com- 
pany was  misled  by  Oodschall's  falsehood. 
But  ttie  qnestion  still  remains,  must  the  coun- 
ty suffer  by  his  untruthfulness?  There  la  a 
clear  distinction  running  through  all  the  cas- 
es as  to  how  far  the  conduct  of  public  officers 
will  affect  the  public,  and  to  what  extent  dec- 
larations by  an  agent  of  an  individual  or  a 
private  corporation  will  affect  his  principal. 
An  Illustration  of  the  former  will  be  found 
clearly  defined  in  United  States  v.  Klrkpat- 
rlck,  8  Wheat  720,  6  L.  Ed.  199;  of  the  lat- 
ter. In  Lauer  Brewing  Co.  v.  Riley,  195  Pa. 
449,  46  Atl.  71.  The  laxity  of  a  public  officer 
In  the  performance  of  his  duty— his  conduct 
not  in  the  line  of  his  official  duty— cannot  be 
permitted,  on  grounds  of  public  policy,  to 
prejudice  tbe  public.    Assume,  for  the  sake 


of  the  argument,  that  the  county  treasurer 
was  the  representative  of  the  county,  though 
that  is  at  least  doubtful:  then  comes  the 
question,  in  what  particular  does  he  repre- 
sent ItY  Clearly,  only  In  those  which  pertain 
to  his  office.  His  morals  outside  of  his  offi- 
cial acts  may  be  reprehensible  and  be  the 
indirect  cause  of  loss  to  others,  bnt  the  pub- 
lic who  elected  or  appointed  blm  are  not  re- 
sponsible. So,  here,  the  public  is  not  respon- 
sible for  the  untruthfulness  of  their  officer  in 
a  matter  where  the  public  Imposed  upon  him 
the  performance  of  no  duty.  In  this  state, 
under  the  act  of  1834  (Laws  1833-34,  p.  642, 
i  33)  the  county  treasurer  Is  to  faithfully  per- 
form the  duties  of  his  office,  is  to  keep  a  Just 
account  of  all  county  moneys  that  may  come 
into  his  hands,  deliver  to  his  successor  all 
books,  documents,  and  papers  belonging  to 
the  office,  and  pay  over  to  him  any  balance 
of  county  funds  in  his  hands.  There  is  no 
express  or  Implied  direction  that  he  shall  an- 
swer truthfully  all  questions  put  to  him  by 
third  persons.  He  must  keep  correctly  all 
official  books  and  accounts.  They  will  then, 
necessarily,  show  the  exact  financial  relation 
to  the  county  of  those  subordinates  and  oth- 
ers who  have  official  transactions  with  the 
county  treasurer.  These  accounts  are  pub- 
lic accounts,  open  to  the  public  and  accessible 
to  all.  Any  third  person  desiring  informa- 
tion can  examine  the  accounts  himself,  or 
employ  an  agent  or  attorney  to  do  so,  and  re- 
port to  blm.  There  Is  no  official  dnty  on  the 
treasurer  to  examine  and  make  such  report 
If  he  do  so  at  the  request  of  a  third  person, 
he  becomes  the  mere  agent  of  that  person,  to 
do  what  he  is  not  officially  obliged  to  do;  and, 
whether  he  performs  the  act  well  or  111,  It  Is 
something  with  which  the  public  has  no  con- 
cern and  is  in  no  way  responsible.  In  his 
official  acts  he  must  tell  the  truth,  or  the 
public  suffers.  For  Instance,  It  is  his  duty 
to  receive  the  unpaid  taxes  on  unseated  lands, 
and  receipt  therefor.  If  a  taxpayer  request 
a  statement  of  the  amount  of  such  taxes,  and 
pays  according  to  the  statement,  although  the 
amount  be  less  than  the  real  amount  assess- 
ed, no  valid  sale  of  the  land  can  be  made  in 
default  of  payment  for  the  excess  above  the 
statement  But  this  Is  an  official  act,  and 
the  public  suffers  because  of  the  untruthful- 
ness of  Its  officer.  But  by  appointing  God- 
schall treasurer  the  public  did  not  constitute 
him  a  "bureau  of  information"  for  the  ac- 
commodation of  all  persons  who  chose  to  ask 
questions  of  him.  We  are  of  opinion  the 
surety  company  had  no  legal  right  to  ask 
these  questions,  and,  when  It  did,  there  was 
no  official  duty  on  the  part  of  th<-  officer  to 
answer  them.  When  he  chose  ti.  do  so,  he 
was  the  mere  agent  of  the  company.  Just  an 
any  other  person  would  have  been  of  whom 
It  might  have  made  the  same  request 

Our  opinion  on  this  question  Is  In  accord 
with  the  principle  of  alt  the  authorities,  from 
United  States  v.  Klrkpatrick,  decided  In  1824. 
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down  to  tbto  time.  Justice  Story,  wbo  ren- 
dered tbe  opinion  in  tbat  case,  in  wlilch  It 
was  argued  that  the  gross  laches  of  a  public 
officer  relieved  the  surety  on  an  official  bond, 
says  the  general  principle  is  that  laches,  on 
the  ground  of  public  policy,  la  not  imputable 
to  the  goremment;  that  the  utmost  vigilance 
of  tbe  goremment  would  not  save  It  from 
losses  If  the  doctrine  of  laches  can  be  applied 
to  the  tinancial  transactions  of  its  officers. 
The  principle  in  that  case  has  been  followed 
and  cited  with  approval  in  a  large  number  of 
our  own  casea  Bower  and  others  v.  Wash- 
ington County,  25  Pa.  69,  in  its  principal 
features,  was  much  lllce  the  case  befcx'e  us. 
One  Kinnan  had  been  appointed  by  the  coun- 
ty commissioners  tax  collector  of  Peters  town- 
ship for  the  year  1848.  He  was  then  re&p- 
polnted  for  the  year  1848,  and  Bower  and 
others  became  sureties  on  his  official  bond. 
There  was  on  the  statute  book  at  the  time  an 
act  which  prohibited  tbe  reappointment  of  a 
collector  who  was  in  default  on  a  duplicate 
for  the  preceding  year.  In  the  annual  pub- 
lication of  the  receipts  and  expenditures  of 
the  county  made  by  the  commlsslouers,  it  was 
stated  that  Kinnan  had  paid  up  In  full  on  his 
first  duplicate,  when  in  fact  he  was  a  default- 
er to  a  considerable  amount  It  was  shown 
that  the  sureties  had  seen  the  statement  of 
the  commissioners  that  Elinnan  had  paid  in 
full,  before  they  went  upon  his  bond,  and 
there  was  a  strong  inference  that  they  had 
been  thereby  Induced  to  become  sureties.  He 
became  a  defaulter  on  the  second  duplicate, 
and  tbe  commissioners  attempted  to  collect 
from  the  sureties.  The  sureties  sought  relief 
because  of  the  false  statement  of  the  com- 
missioners. This  court  held  that  the  false 
statement  by  the  officers  did  not  bind  the 
county,  remarking,  "Usually  those  who  suffer 
by  the  mistakes  and  misconduct  of  public 
officers  must  look  to  them  for  compensation, 
and  not  to  the  public."  We  are  not  sure  that 
we  would,  on  the  facts,  carry  the  decision  so 
far  as  the  court  more  than  Intimates  in  these 
last  remarks.  What  we  mean  Is  this:  If 
the  surety  company  bad  called  upon  the  treas- 
urer for  a  certificate  from  the  official  ac- 
counts, which  he  was  bound  to  correctly 
keep,  of  the  balances  against  Loper  for  the 
years  1894,  1805,  1896,  and  1897,  and  he  had, 
as  a  treasurer,  furnished  a  false  statement, 
it  might  be  the  county  would  be  answerable 
t<yr  the  misstatement,  because  it  would  have 
had  many  of  the  marks  of  an  official  act, 
which  perhaps  it  would  have  been  his  duty, 
as  an  officer,  to  perform.  But  such  question 
does  not  here  arise,  and  we  do  not  decide  it. 
What  we  do  decide  is  that  the  inquiry  here, 
in  these  questions,  was  neither  in  form  nor  in 
fact  inquiry  as  to  tbe  condition  of  Leper's 
official  accounts  with  the  county,  and  the 
public  Is  in  no  way  answerable  for  their 
truthfulness. 

Therefore  we  sustain  appellant's  fourth 
assignment  of  error,  and  reverse  the  Judg- 
ment, with  a  T.  f.  d.  n. 


COHlfONWEALTH.  to  Use  of  UONT60U- 
KEY  COUNTY,  t.  JIMISON  et  aL 

(Supremo  Court  of  Pennaylvaula.     April  20, 
1803.) 

TAX  COLUOCTOBr-UABIUTT  ON  BONI>- 
APPOINTMSNT. 

1.  That  a  county  treasurer  knew  at  tbe  tine 
he  appointed  a  collector  of  delinqnent  taid 
that  the  latter  was  a  defaulter  for  previcDs 
years,  and  did  not  reveal  this  fact  to  tne  son- 
ty  on  the  collector's  bond,  does  not  relicTe  tbe 
surety  from  liability  on  a  subsequent  breacli  of 
the  bond. 

2.  The  county  treasurer  in  Montgomery  com- 
ty  has  the  right  to  appoint  collectors  of  state 
and  county  taxes  in  townships,  and  to  approve 
their  bonds. 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County;   Weand,  Judge. 

Action  by  the  commonwealth,  for  the  ue 
of  Montgomery  county,  against  Edward  J. 
Jimison  and  others.  Judgment  for  plaiatiS, 
and  defendants  appeal.    Affirmed. 

The  defendant  filed  the  following  demnrRr 
to  the  statement:  "(1)  The  plaintiff's  state- 
ment fails  to  show  that  Jacob  L.  Loper,  tbe 
alleged  tax  collector,  was  elected  to  said 
office  according  to  law,  or  ever  became  BQch 
collector  de  jure.  (Z)  The  statement  shorn 
that  the  alleged  bond  signed  by  demurraots 
was  not  approved  according  to  law,  and 
therefore  never  became  effectual.  (8)  Upm 
the  face  of  the  bond,  It  was  not  given  In 
accordance  with  the  act  of  Assembly  in  socli 
case  made  and  provided." 

Argued  before  MITCHELL,  DKAX, 
BBOWN,  MBSTREZAT,  and  POTTER,  JJ. 

N.  R.  Larzelere,  Gilbert  Rodman  Fox,  and 
N.  EL  Gibson,  for  appellants.  J.  P.  Hale 
Jenkins,  for  appellee, 

DEAN.  X  On  September  30,  1897,  Jacob 
L.  Loper  was  appointed  collector  of  delin- 
quent taxes  of  tbe  township  of  Cheltenham 
for  the  year  1897,  and  the  duplicate  deliTe^ 
ed.  The  appointment  was  made  by  tbe  coun- 
ty treasurer,  upon  whom  the  law  conferred 
that  authority.  Tbe  taxes  on  the  duplicate 
which  it  was  the  duty  of  Loper  to  collect 
amounted  to  about  ^,500.  He  tendered  a 
bond  in  tbe  sum  of  $9,000,  with  appellants  as 
sureties,  which  was  accepted  and  approved 
by  tbe  county  treasurer.  The  bond,  after  K- 
citing  the  appointment  of  Loper,  and  the  de- 
livery to  him  of  tbe  duplicate,  has  but  tbe 
single  condition  that  Loper  shall  collect  tbe 
taxes  charged  upon  the  duplicate  and  pay 
them  over  to  the  county  treasurer  within 
three  months  after  the  delivery  of  the  war- 
rant, with  the  schedule  of  taxes  therein  con- 
tained, less  exon^tions.  It  appears  tbat 
Loper  had  been  appointed  and  served  as  col- 
lector of  delinquent  taxes  of  the  same  town- 
ship for  the  yearn  1894,  1895,  and  1S96. 
There  was  a  balance  due  on  the  county  treas- 
urer's books  of  the  duplicate  of  1897,  at  tbe 
date  of  this  suit,  August,  1801,  of  ^,618.<!S. 
There  also  remained  charged  against  hhn  on 
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tb(^  otber  three  duplicates,  according  to  the 
treasurer's  books,  an  aggregate  amount  of 
(9,811.12.  The  collector  had  made  one  pay- 
ment to  the  county  treasurer  of  ^00  on  the 
1897  duplicate,  leaving  him  in  default  on 
that  duplicate  the  balance  already  noted. 
The  county  commissioners  brought  this  suit 
In  the  name  of  the  commonwealth  against 
the  sureties  on  the  1897  bond  to  recover  that 
balance,  and,  after  hearing,  the  court  per- 
emptorily directed  the  jury  to  find  for  plaln- 
tier,  and  entered  Judgment  accordingly.  From 
that  Judgment  the  sureties  bring  this  appeal, 
assigning  four  errors. 

The  first  assignment  practically  includes  all 
the  complaints  made  by  appellants,  and  we 
will  discuss  them  all,  so  far  as  they  demand 
discussion,  nnder  that  head.  The  sureties 
requested  the  court  to  charge  "that,  nnder 
the  undisputed  evidence  in  the  case,  the  ver- 
dict must  be  for  the  defendants."  The  un- 
disputed evidence  was  that  Loper,  at  the 
time  the  sureties  executed  the  bond,  was  a 
defaulter  on  the  three  older  duplicates,  for 
the  years  1894,  1895,  and  1896.  This  fact 
-was  necessarily  known  to  the  county  treas- 
urer when,  in  face  of  the  law,  be  again  ap- 
pointed him  collector  for  the  year  1897.  The 
sureties  were  not  Informed  by  the  county 
treasnrer  of  Loper's  previous  default  when 
they  executed  the  bond.  So  far  as  appears, 
they  were  ignorant  of  it.  The  books  of  the 
county  treasurer  showing  the  accounts  be- 
tween the  county  and  its  collectors  for  those 
years  were  public  accounts  which  the  law 
directed  the  county  treasurer  to  kefep,  and 
were  open  and  accessible  to  all 'who  had 
Bufflclent  Interest  to  examine  them.  While 
the  treasurer  did  not  notify  the  sureties  that 
I/oper  was  behind  In  his  payments  for  those 
years,  there  is  no  evidence  that  he  practiced 
any  Intentional  concealment  from,  or  made 
any  willful  misrepresentations  to,  the  sure- 
ties. The  single  question,  then,  is,  does  the 
failure  of  the  county  treasurer  to  notify  the 
sureties  of  a  material  fact  well  known  to 
bim  relieve  the  sureties  of  their  obligation  on 
tbe  bond?  It  may  be  assumed,  as  the  settled 
law,  sustained  for  many  years  by  a  large 
nnmber  of  authorities,  that  there  is  a  clear 
distinction  between  the  liabilities  of  sureties 
on  an  obligation  to  an  individual  or  private 
corporation  and  to  a  public  municipal  cor- 
poration. Since  United  States  v.  Kirkpat- 
rlck,  9  Wheat.  720,  6  L.  Ed.  199,  this  dis- 
tinction has  been  asserted  and  maintained  de- 
terminedly. It  is  not  based  on  any  difTerence 
of  moral  obligations  of  the  state  or  municipal- 
ity and  those  of  the  individual,  but  wholly 
on  the  ground  of  public  policy.  The  public 
demands  from  Its  officers  strict  performance 
of  their  official  duties,  and,  in  large  degree, 
mnst  suffer  from  their  nonperformance,  but 
It  Is  not  answerable  to  third  parties  for  their 
neglect  to  perform  only  moral  duties.  Any 
other  rule  would  bring  disaster  to  the  pub- 
lic. Here  It  was  the  official  duty  of  the 
county  treasurer  to  receive  the  public  mon- 


eys, to  keep  correct  accounts,  and  to  pay 
over  to  his  successor  any  balance  in  his 
hands  at  the  end  of  his  term.  Perhaps, 
morally.  It  was  his  duty  to  say  to  Loper's 
sureties  when  they  were  about  to  go  on  his 
bond  that  he  had  not  yet  paid  over  the 
amounts  on  his  three  previous  duplicates,  but 
his  official  duty  as  county  treasurer  did  not 
require  him  to  do  so;  that  Is,  to  act  as 
neighbor  or  guardian  to  third  persons. 

The  case  of  Bower  v.  Washington  County, 
25  Pa.  69,  is  very  nearly  this  one.  There 
Bower  was  one  of  the  sureties  for  Kinnan, 
who  had  been  appointed  collector  of  state 
and  county  taxes  for  the  year  1848  by  the 
county  commissioners.  He  had  been  appoint- 
ed for  the  previous  year  1847,  and  at  the 
second  appointment  was  a  defaulter  for  that 
year.  At  that  time  the  act  of  Assembly  for- 
bade the  appointment  the  second  time  of  any 
person  who  had  not  paid  over  the  whole 
amount  of  his  first  duplicate.  The  surety 
sought  to  be  relieved  from  his  obligation,  be- 
cause he  was  not  informed  that  Kinnan  was 
a  defaulter  for  1847,  and  because  his  ap- 
pointment in  the  face  of  the  prohibition  of 
the  act  of  Assembly  was  illegal.  This  oonrt 
held  the  sm-ety  liable,  saying  tbe  act  of 
Assembly  was  for  the  protection  of  the  pub- 
lic, and  not  of  the  sureties;  that,  while  the 
second  appointment  was  a  breach  of  duty 
to  the  public,  that  act  was  only  intended  as 
security  to  the  public  additional  to  the  bond. 
Here  the  surety  was  not  informed  of  the 
previous  default  In  fact,  be  might  well  as- 
sume that  there  was  none,  for,  if  there  had 
been,  the  commissioners  were  forbidden  by 
law  to  reappoint  the  collector.  But  the  mere 
silence  of  the  county  treasurer  as  to  the  pre- 
vious default  is  relied  on  in  this  case.  To 
the  same  effect  are  Harrisburg  v.  Guiles,  192 
Pa.  191,  44  Atl.  48,  Wayne  v.  Ck>mmercial 
Nat  Bank,  62  Pa.  343,  and  Boreland  v. 
Washington  County,  20  Pa.  150.  In  this  last 
case  there  was  actual  publication  by  the 
county  commissioner  that  the  delinquent  tax 
collector  had  paid  up  in  full  on  bis  previous 
duplicate.  The  surety  on  the  second  bond 
sought  to  be  relieved  because  of  the  actual 
misrepresentation.  The  very  reverse  of  this 
Is  the  law  as  to  sureties  on  bonds  to  In- 
dividuals and  private  corporations.  In  such 
cases  a  material  misrepresentation  by  the 
sen-ant  or  official  whose  duty  it  is  to  accept 
the  bond  is  a  fraud  upon  the  surety,  and 
avoids  it.  Lauer  Brewing  Co.  v.  Riley,  195 
Pa.  449,  46  Atl.  71.  Therefore  we  are  clear- 
ly of  the  opinion— this  being  a  bond  to  pro- 
tect the  public— that,  whatever  Inference  the 
sureties  may  reasonably  have  drawn  from 
the  silence  of  the  officer  who  accepted  and 
approved  it,  their  liability  is  fixed  by  the 
terms  of  the  bond  alone. 

As  to  the  third  assignment,  that  the  court 
below  did  not  assume  absolutely,  as  a  fact, 
that  Ix>per,  on  his  former  duplicates,  was  a 
criminal  embezzler  of  public  money,  but  was 
merely  a  defaulter,  we  think  it  wholly  Im- 
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raaterfal  wblch  be  was.  The  controlling  fact 
was  that  be  bad  not  paid  up  as  It  waa  hla 
duty  to  do,  and  It  was  the  failure  to  disclose 
tbls  fact  bj  the  treasurer  of  whlcb  tbe  sure- 
ty complains. 

The  fourth  assignment  alleges  the  court 
erred  In  overruling  defendants'  demurrer  to 
plaintiff's  statement.  A  careful  comparison 
of  the  statement  with  the  acts  of  Assembly 
and  the  conditions  of  tbe  bond  with  the  stat- 
utory duties  of  the  collector  leads  to  tbe  con- 
clusion that  the  court  properly  overruled  tbe 
demurrer. 

Therefore  all  the  assignments  of  error  are 
overruled,  and  the  judgment  la  affirmed. 


LANOASTEE  COUNTY  v.  HERSHET  et  aL 

(Supreme  Court  of  PennsylTauia.    April  20, 
1803.) 

OOUNTT  TRaABTTRBR— ACTION  OK  BOND. 

1.  Where  a  county  treasurer  fails  to  pay  over 
to  his  guccesBor  a  balance  shown  by  his  books 
to  be  due  to  the  county,  it  may  maintain  a 
common-law  action  against  the  sureties  on  his 
bond,  though  the  county  auditors  may  not,  as 
yet,  have  settled  and  adjusted  the  treasurer's 
accounts. 

Mestrezat  and  Potter,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  l4in< 
caster  County;  Landls,  Judge. 

Action  by  Lancaster  county  against  B.  H. 
Hershey  and  others.  From  a  Judgment  mak- 
ing absolute  a  rule  for  Judgment  for  want 
of  a  sufficient  affidavit  of  defense,  defendants 
C.  H.  Hershey  and  Amos  Hershey  appeal. 
Affirmed. 

The  following  Is  substantially  tbe  opinion 
below: 

"Emanuel  H.  Hershey,  having  been  elected 
treasurer  of  Lancaster  county,  before  enter- 
ing upon  the  duties  of  bis  office  gave  two 
bonds— one  to  the  county  of  Lancaster,  In 
the  sum  of  $100,000,  conditioned  to  'faith- 
fully perform  all  the  duties  of  the  said  of- 
fice,' to  'keep  safe  and  render  Just  and  true 
accounts  of  all  moneys  that  shall  come  into 
bis  hands  on  behalf  of  the  said  county,'  and 
to  'deliver  to  his  successor  all  books,  papers, 
documents  and  all  other  things  held  by  him 
In  right  of  said  office,'  and  to  'pay  to  his  suc- 
cessor In  office  any  balance  of  money  belong- 
ing to  the  said  county';  and  tbe  other  to  the 
commonwealth  of  Pennsylvania,  In  tbe  sum 
of  $60,000,  conditioned  to  'keep  safe  and  ac- 
count, as  directed  by  law,  for  all  moneys  re- 
ceived by  him  for  the  use  of  the  said  com- 
monwealth,' and  to  'faithfully  discharge  all 
duties  enjoined  on  him  by  law  in  behalf  of 
the  said  commonwealth  of  Pennsylvania.' 
His  term  of  office  expired  on  the  first  Monday 
In  January,  1900,  and  his  successor,  Jacob 
Stoner,  then  assumed  the  duties  of  the  office. 
He  proved  to  be  a  defaulter,  the  amount  of 
bis  deficiency  being  ?65,037.94.  Prom  this 
the  plaintiff,  In  its  amended  statement,  ad- 
mits there  should  be  deducted  certain  com- 


missions and  allowances.  It  Is  not  assumed 
that  any  moneys  came  into  his  hands  which 
were  not  covered  by  one  of  these  bonds,  and 
the  present  proceedtaig  Is  to  ascertain  tbe 
liability  on  the  county  bond. 

"In  Commonwealth,  to  the  Use  of  the  Coun- 
ty of  Lancaster,  v.  Hershey  et  al.,  200  Pa. 
306,  49  Atl.  882,  the  llabiHty  on  the  state 
bond  was  fixed  at  $10,666.43,  and  Judgment 
was  entered  for  that  amount  Tliat  case 
conclusively  settles  the  law  as  to  the  llalHllty 
of  tbe  state  bondsmen,  and  It  would  be  futile 
for  us  to  again  enter  into  a  dlscnssion  of 
that  question.  It  would  therefore  seem  to 
follow,  as  a  corollary,  that,  if  the  whole  de- 
fault was  $65,037.94,  and  the  state  funds 
included  in  that  amount,  and  which  tbe  state 
bondsmen  were  compelled  to  pay,  were  $10,- 
666.43,  the  difference,  less  the  deductions 
above  referred  to,  would  be  the  amount  of 
county  moneys  not  paid  over,  and  therefore 
that  would  be  the  liability  for  which  the 
sureties  on  the  county  bond  are  now  respon- 
sible. It  must,  of  course,  be  conceded  that 
the  Judgment  In  the  case  against  the  state 
bondsmen  cannot  absolutely  determine  the 
rights  of  the  sureties  on  the  county  bond; 
but  tbe  principles  decided  in  that  case  must 
necessarily  be  effective  against  these  defend- 
ants. If  the  facts  as  here  presented  are  sim- 
ilar to  those  coming  before  the  court  in  that 
proceeding.  If,  therefore,  no  new  legal  diffi- 
culties would  intervene,  we  would  be  bound 
to  render  a  judgment  based  upon  the  conclu- 
sion there  laid  by  the  Supreme  Court,  and  it 
only  then  remains  for  us  to  investigate  what 
additional  objections  have  been  here  inter- 
posed to  prevent  the  entry  of  such  a  Judg- 
ment which  were  not  presented  at  the  hear- 
ing of  the  other  case.    •    •    • 

"It  has,  however,  been  strenuously  urged 
that  no  suit  could  be  commenced  upon  the 
bond  until  the  county  auditors  bad  first  set- 
tled tbe  treasurer's  accounts.  We  have  care- 
fully examined  the  numerous  cases  wliich. 
through  the  Industry  of  the  learned  counsel 
for  the  defendants,  have  been  cited  upon  this 
point,  but  among  them  we  fail  to  find  a  sin- 
gle one  wblch  supports  the  proposition  In  its 
entirety.  It  Is  true  that  It  has  been  held  tliat 
a  settlement,  when  once  made  by  the  audi- 
tors, is  conclusive  between  the  officer  and 
the  county,  unless  appealed  from  in  accord- 
ance with  the  statute,  and,  where  tbe  audi- 
tors have  thus  adjusted  tbe  account,  the  offi- 
cer could  neither  maintain  an  action  against 
the  county  for  items  not  included  in  the  set- 
tlement, nor  the  county  against  the  officer. 
Sigglns  V.  Commonwealth,  85  Pa.  278;  Black- 
more  V.  County  of  Allegheny,  51  Pa.  160: 
County  of  Schuylkill  v.  Boyer,  125  Pa.  226 
17  Atl.  339;  Westmoreland  County  t.  Fish- 
er, 172  Pa.  317,  33  Ati.  571;  Northampton 
County  V.  Herman,  119  Pa.  873,  13  Atl.  277. 
These,  however,  are  not  tbe  real  questions, 
as  we  understand  them,  which  are  now  pre- 
sented for  decision. 

"Suit  here  is  really  brought  against  tli* 
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BureUes  alone:  there  being  no  personal  serr- 
Ice  upon  the  principal,  wbo,  prior  to  the  ii- 
sulng  of  the  writ,  had  left  the  Jurlsclictlon, 
although  technically  he  has  been  served  by 
leaving  a  copy  of  the  writ  at  his  residence. 
It  is  asserted,  and  not  denied,  that,  subse- 
quently to  the  bringing  of  the  salt,  the  coun- 
ty auditors  audited  his  acceunts,  and  found 
the  balance  due  as  Is  claimed  by  the  plaintiff. 
At  best,  then,  if  no  Judgment  could  have  been 
recovered  until  after  the  holding  of  such  an 
audit,  what  was  there  in  either  the  acts  of 
assembly,  or  the  decisions  of  the  court,  to 
prevent  the  tolnglng  of  the  suit,  and  then 
awaiting  such  an  adjudication  before  entry 
of  Judgment?  Some  inconvenience  and  great 
danger  of  loss  might  attend  any  other  con- 
struction of  the  law.  If,  as  In  this  case,  one 
of  the  sureties  was  dead,  leaving  real  estate, 
and  the  period  of  two  years  was  approaching 
since  bis  decease,  after  which  time  his  debts 
would  cease  to  be  a  lien  upon  the  same,  the 
neglect  or  inability  of  the  auditors  to  settle 
finally  the  account  before  that  period  had 
elapsed  would  bring  about  the  loss  of  the 
security,  and  perhaps  wholly  take  away  the 
protection  of  the  public,  were  there  not  oth- 
ers upon  the  bond,  of  equal  responsibility, 
against  whom  it  could  be  enforced.  If,  too, 
as  has  been  forcibly  said,  an  appeal  was 
taken  from  the  settlement,  years  might  elapse 
before  a  final  disposition  of'  it,  and  in  the 
meantime  all  the  county's  money,  whether  in 
dispute  or  not,  could  be  retained  by  the  out- 
going officer,  to  the  great  prejudice  and  In- 
Jury  of  the  county,  and  perhaps  to  an  im- 
pairment of  its  credit  It  is  true  that  in 
Branch  Township  v.  Youndt,  23  Pa.  182,  it 
was  held  that,  where  one  of  the  supervisors 
of  a  township  was  appointed  to  collect  the 
road  taxes,  and  gave  bond,  with  sureties,  no 
action  would  He  against  the  sureties,  without 
a  iirevlous  settlement  of  the  account  of  the 
collector  by  the  township  auditors.  This 
proceeding  was,  however,  under  a  special  act 
of  Assembly,  and  the  same  principle  does 
not,  as  we  think,  apply  to  a  case  such  as 
that  now  under  consideration.  But  even  if 
It  does,  we  strongly  doubt  whether  it  is  well 
considered. 

"The  acts  of  Assembly  which  direct  that 
official  bonds  of  public  officers  shall  be  sued 
for  in  the  name  of  the  commonwealth  would 
seem  to  refer  to  those  bonds  such  as  are 
given  by  the  prothonotary,  register,  recorder, 
and  the  like,  in  which  the  Individual  citizen 
has  an  Interest  for  which  he  can  maintain 
an  action  upon  the  bond  for  bis  use.  Even 
this  direction  is  not,  however,  compulsory,  for 
in  Clarke  v.  Potter  County,  1  Pa.  159,  Gibson. 
G.  J.,  says:  'Nor  is  It  an  available  objection 
that  the  bond  is  not  payable  to  the  common- 
wealth Instead  of  the  county.  Though  the 
sixth  section  of  the  act  of  1836  directs  how 
an  official  bond  to  tbe  commonwealth  shall 
be  sued,  it  prescribes  not  what  bonds  shall 
be  given  to  tbe  commonwealth  as  a  trustee; 
and  the  thirty-third  and  thirty-fourth  sec- 


tions of  the  act  of  1834.  which  require  tbe 
treasurer  to  give  one  bond  for  his  duties  to 
tbe  county,  and  another  for  his  duties  to  the 
commonwealth,  are  silent  as  to  the  person 
of  the  obligee.  But  it  seems  to  be  most 
natural  and  proper  to  give  them,  respectively, 
to  the  agents  of  the  interests  to  be  secured 
by  them;  In  other  words,  to  the  county  or 
the  commonwealth,  as  the  case  may  require.' 
In  like  manner,  the  act  of  June  14,  1836  (P. 
L.  637),  would  seem  to  have  no  application 
to  cases  like  this.  That  act  provides  for  tbe 
assignment  of  specific  breaches  of  the  bond, 
and  the  purposes  Intended  to  be  subserved 
are  those  which  refer  to  such  public  officers, 
executors,  and  administrators,  and  the  like, 
whose  bonds  are  given  for  the  benefit  of  in- 
dividual Interests,  and  may  thus  be  sued. 

"The  bond  of  the  county  treasurer  is,  how- 
ever, somewhat  different  from  other  bonds. 
It  is  for  the  protection  of  the  county  alone, 
and  is  therefore  given  by  virtue  of  tbe  thirty- 
third  section  of  the  act  of  April  15,  1834  (P. 
L.  637,  542),  to  the  satisfaction  of  the  com- 
missioners, conditioned  for  the  faithful  per- 
formance of  the  duties  of  bis  office;  for  a 
Just  account  of  all  moneys  that  may  come 
into  his  hands  on  behalf  of  the  county;  for 
the  delivery  to  his  successor  In  office,  of  all 
books,  papers,  documents  and  other  things, 
held  in  right  of  bis  office,  and  for  the  pay- 
ment to  [by]  blm  of  any  balance  of  money, 
belonging  to  the  county,  remaining  in  his 
hands.'  No  Individual  can  reap  any  benefit 
from  it,  nor  can  a  default  entail  any  in- 
dividual loss,  except  that  which  may  fall 
upon  the  sureties  upon  being  compelled  to 
pay.  It  is  true  that  by  the  forty-eighth  sec- 
tion of  the  same  act  it  is  provided  that  'the 
auditors  of  each  county,  any  two  of  whom, 
when-  duly  convened,  shall  be  a  quorum, 
shall  audit,  settle  and  adjust  tbe  accounts 
of  the  commissioners,  treasurer  and  sheriff 
and  coroner  of  the  county,  and  make  report 
thereof  to  the  court  of  common  pleas  of  such 
county,  together  with  a  statement  of  tbe  bal- 
ance due  from  or  to  such  commissioners, 
treasurer,  sheriff  or  coroner";  and  section  65 
says,  'The  report  of  the  auditors  shall  be 
filed  among  tbe  records  of  tbe  court  of  com- 
mon pleas  of  the  respective  county,  and  from 
the  time  of  being  so  filed  shall  have  tbe 
effect  of  a  Judgment  against  the  real  estate 
of  the  offlcei*,  who  sball  thereby  appear  to 
be  indebted  either  to  the  commonwealth  or 
to  the  county';  and  In  tbe  next  section,  'An 
appeal  may  be  made  from  such  report  to  the' 
court  of  common  pleas  of  the  same  county, 
either  by  the  commonwealth,  the  county  or 
tbe  officer.'  But  the  sureties  In  tbe  bond 
have  no  standing  before  the  auditors,  and 
the  adjudication  is  simply  between  tbe  officer 
and  the  county  or  the  commonwealth.  No 
Judgment  can  be  entered,  by  reason  of  the 
settlement,  against  the  sureties,  nor  can  they 
appeal  from  tbe  finding.  Of  course,  the  con- 
clusion arrived  at  by  the  auditors  may  be 
binding  upon  the  sureties  in  a  subsequent 
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suit  upon  tbe  bond,  but,  outside  of  the  mere 
ascertainment  of  the  balance  in  the  hands 
of  the  officer,  their  rights  are  not  prejudiced, 
and  any  other  defenses  wUcb  they  may  have 
are  ojpen  to  them  in  the  subsequent  action. 
We  therefore  Ijold  tliat  the  suit  was  not  pre- 
maturely brought,  and  the  fact  that  no  prior 
auditors'  report  was  filed  before  its  com- 
mencement does  not  make  this  proceeding 
Toid. 

"It  is  also  alleged  that  the  defendants  are 
not  liable  for  the  loss  occasioned  by  the  de- 
fault, because  it  occurred  through  the  laches 
and  negligence  of  the  county  commissioners. 
This  objection  may  be  very  summarily  dis- 
posed of.  In  Commonwealth  y.  Wolbert,  6 
Bin.  292,  6  Am.  Dec.  452,  it  was  held,  even 
in  case  of  a  voluntary  bond,  there  being  no 
act  of  Assembly  which  compelled  one  to  be 
given,  that  'an  omission  on  the  part  of  tbe 
accounting  officers  of  the  commonwealth  for 
a  year  and  upwards  to  compel  the  prothono- 
tary  of  the  common  pleas  to  settle  his  ac- 
count of  fees  does  not  discharge  the  sureties 
on  the  official  bond  of  the  prothonotary,  al- 
though the  officers  are  authorized  to  compel 
an  account  at  tbe  end  of  each  year,  and  to 
enforce  payment  by  execution.'  And  in  Com- 
monwealtb  v.  Porter,  21  Fa.  383,  it  was  said: 
'It  is  no  answer  to  this  that  the  Auditor  Gen- 
eral for  a  long  time  neglected  to  decide  upon 
tbe  account,  for  it  is  settled  by  numerous 
decisions,  beginning  with  our  own  case  of 
Commonwealth  v.  Wolbert,  6  Bin.  292,  6  Am. 
Dec.  452,  that  the  state  la  not  chargeable 
with  the  negligence  of  Its  officers  in  such 
cases,  even  as  against  sureties.'  The  court 
then  proceeds  to  say:  'On  the  principle  of 
common  justice,  bow  can  It  be  otherwise? 
There  is  no  duty  more  plainly  Implied  and 
written  than  that  of  a  county  treasurer  to 
pay,  and  how  can  he  excuse  his  neglect  by 
pleading  that  of  his  superior  officer  to  call  on 
bim?  His  is  the  first  fault,  and  it  is  not 
forgiven  because  of  a  similar  neglect  of  an- 
other. The  Auditor  General  did  not  settle 
the  account,  and  what  of  that?  It  was  no 
less  the  duty  of  the  county  treasurer  to  pay, 
and,  if  be  kept  his  accounts  as  he  ought  to 
have  done,  he  knew  exactly  what  to  pay.' 
See,  also.  Commonwealth  v.  Brice,  22  Pa. 
211,  60  Am.  Dec.  79;  Pittsburg,  Ft.  Wayne 
Sc  Chicago  Railway  Co.  v.  Shaeffer,  59  Pa. 
350;  Throop  on  Public  Officers,  f  283,  p.  289; 
and  Supervisors  v.  Otis,  62  N.  Y.  88.  The 
doctrine  that  the  sureties  of  a  public  officer 
are  not  discharged  by  the  laches  or  omissions 
of  another  officer,  or  board  of  officers,  to 
take  proceedings  against  the  principal  or  to 
settle  his  accounts  as  required  by  law,  al- 
though such  laches  has  been  gross  and  un- 
reasonable, and  the  principal  has  meanwhile 
become  Insolvent,  has  been  established  in 
numerous  cases.  Throop  on  Public  Officers, 
I  283,  p.  290. 

"The  mere  denials  contained  In  tbe  affidavit 
are  of  no  effect,  where  it  plainly  appears  on 
the   face   of   the  affidavit   that   the  general  , 


words  are  a  mere  evasion  of  the  real  fartsi 
Assertions  on  the  part  of  a  defendant  tbat 
be  has  paid  a  debt,  without  setting  tmih 
when  and  the  manner  In  wliicb'tae  has  paid 
it,  are  of  no  account;  and,  in  a  similar  -mij, 
an  allegation  that  he  does  not  owe  the  claim 
will  not  be  considered.  The  general  allega- 
tions contained  in  the  affidavit  of  defense  are 
based  upon  the  assumption  that  some  of  tlie 
moneys  for-  which  this  suit  is  brought  were 
state  moneys,  and  not  county  moneya  A  cal- 
culation based  upon  the  figures  presented  wQl 
show  this  to  be  tbe  case.  That  auestlon  lias, 
however,  already  been  settled.  They  allege 
that  the  sum  of  $42,730.61  was  all  of  tbe 
funds  of  the  county  of  Lancastw  in  the 
bands  of  the  treasurer  on  January  1,  1900. 
The  difference  between  that  amount  and 
$126,661.44,  which  was  claimed  to  be  tbe 
totfll  of  the  indebtedness  before  any  pay- 
ments were  made,  is  $83,930.83,  tbe  exact 
amount  of  the  state  tax.  There,  then,  having 
been  paid  by  the  treasurer  to  bis  successor, 
by  checks  and  cash,  161,623.50,  the  defend- 
ants hold  that  tbe  amotmt  due  upon  this  bond 
was  settled,  because  so  much  staoold  be  ap- 
propriated for  this  purpose  from  the  treas- 
urer's payment  They  ignore,  however,  tbeir 
admissions  that  no  separate  accounts  wer« 
kept  of  tbe  state  and  the  county  moneys  in 
the  bank,  and  that  the  same  were  deposited 
under  one  account,  and  they  do  not  even  al- 
lege that  the  treasurer  himself  made  sncb 
an  appropriation  for  their  benefit 

"It  is  now  too  late  to  insist  that  Hie  mon- 
ey collected  from  the  state  tax  was  all  state 
money.  The  Supreme  Court,  in  Common- 
wealth V.  Hersbey,  supra,  and  Commonwealth 
v.  Philadelphia  County,  157  Pa.  631,  27  Ml 
546,  have  decided  that  they  will  consider  as 
paid  that  which  ought  to  have  been  pall 
Three-fourths  of  the  state  tax  being  return- 
able to  the  county  upon  the  payment  of  tlie 
whole  state  tax  to  the  state,  that  court  baa 
also  determined  that  this  amount  was  to  be 
considered  as  county  money,  although  tbe  in- 
terchange had  not  been  really  made;  and 
therefore  the  actual  amount  of  state  money 
in  the  bands  of  the  treasurer  at  tbe  expira- 
tion of  his  term  of  office  was  not  $83,030.!j3, 
but  only  $21,612.18,  and,  tbe  cash  payment  of 
the  amount  deposited  being  apportioned  be- 
tween the  state  and  the  county  money,  the 
state  bond  was  answerable  for  its  proportion- 
ate share,  after  deducting  the  credit  asce^ 
talned  upon  this  basis. 

"It  must  be  recollected  that  there  Is  no 
distinction  between  the  liability  of  a  surety 
and  that  of  a  principal  in  the  bond,  and  that 
the  same  act  of  neglect  which  will  charge 
the  principal  will  also  charge  the  sunty. 
Where  the  statute  expressly  requires  an  offi- 
cer to  pay  to  bis  successor  all  moneys  in  bis 
hands,  bis  bond  is  also  conditioned  to  the 
same  effect.  An  active  duty  Is  thereby  im- 
posed upon  the  officer,  and  a  failure  to  per- 
form It  constitutes  a  breach  of  tbe  conditions 
of  the  bond.    Throop  on  Public  Offlcen,  I 
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20o,  p.  300.  Whenever  the  condition  of  tbe 
bond  is  broken,  an  action  Ilea  thereon,  with- 
out notice  to  or  demand  upon  the  principal; 
and,  therefore,  as  in  this  case,  there  being 
an  admitted  breach  of  the  bond  by  tbe  facta 
as  liere  presented,  we  are  of  opinion  that  the 
defendants  are  liable,  and  that  Judgment 
sbould  be  entered  In  favor  of  the  plaintiff 
against  them  for  the  sum  of  $61,104.62. 
Judgment  for  plaintifF." 

Argued  before  MITCHELL,  DEAN, 
BKOWN,  MESTBEZAT,  and  POXTBB,  JJ. 

John  G.  Johnson,  M.  G.  Shaeffer,  and  Ooyle 
&.  Keller,  for  appellants.  A.  B.  Hassler  and 
N.  F.  Hall,  for  appellee. 

DEAN,  J.  Emanuel  H.  Hershey  was  duly 
elected  coimty  treasurer  of  Lancaster  coun- 
ty. To  qualify,  he  gave  two  bonds— one  to 
the  commonwealth,  and  one  to  the  county  of 
Lancaster;  tbe  latter  in  sum  of  $100,000. 
Among  the  conditions  of  this  bond  were  these: 
That  he  would  keep  full  accounts,  and  that  on 
expiration  of  his  term  he  would  deliver  to  his 
successor  all  books,  papers,  documents,  and 
all  other  things  held  by  him  in  right  of  said 
oltlce,  and  pay  to  his  successor  any  balance 
of  money  belonging  to  said'  county.  The 
other  bond  was  to  the  commonwealth.  In  the 
sum  of  $00,000,  conditioned  to.  keep  safe  and 
account  as  directed  by  law  for  ail  moneys  re- 
ceived by  him  for  use  of  the  commonwealth. 
The  treasurer's  term  of  office  expired  the 
first  Monday  of  January,  1900,  when  his  suc- 
cessor was  duly  qualified  and  assumed  the 
duties  of  the  otfice.  Hershey  turned  out  to  be 
a  defaulter,  altogether,  to  the  amount  of  over 
f65,000.  The  amount  due  the  commonwealth 
was  ascertained  to  be  $10,666.43.  See  Com- 
monwealth V.  Hershey,  200  Pa.  306,  49  AtL 
8S2.  For  this  amount  the  commonwealth  ob- 
tained Judgment,  and  the  sureties  paid  it 
This  amount,  with  some  commissions  added, 
deducted  from  the  whole  amount  of  the  de- 
fault, left  the  balance  due  the  county  $61,- 
104.U2,  the  amount  for  which  the  court  below 
entered  Judgment  against  the  treasurer  and 
bis  sureties  on  the  county  bond  in  this  case. 
The  Judgment  was  entered  for  want  of  a  suf- 
ficient athdavit  of  defense.  The  two  sureties, 
C  H.  Hershey  and  Amos  Hershey,  bring  this 
appeal. 

There  are  13  assignments  of  error,  moat  of 
them  to  the  correctness  of  the  court's  method 
of  ascertaining  tlie  balance  due  the  county, 
and  the  soundness  of  Its  conclusions  of  law 
iMtsed  on  the  admissious  expressed  or  Implied 
in  the  affidavit  of  defense;  also  on  the  proper 
effect  to  be  given  the  judicial  determination 
in  Commonwealth  v.  .Hershey  et  al.,  supra. 
A  careful  scrutiny  of  the  very  clear  opinion 
of  the  court  below,  and  an  examination  of 
the  authorities  cited  In  it,  lead  us  to  the 
firm  conclusion  that  all  of  the  assignments  of 
error,  except  the  fifth,  are  without  real  merit, 
and  should  be  overruled.  The  fifth  raises 
some  doubt  and  demands  special  notice.  It 
54  A.— 66 


Is  as  foUowa:  "The  court  erred  In  holding 
that  the  suit  was  not  prematurely  brought, 
and  the  fact  that  no  prior  auditors'  report 
was  filed  before  ita  commencement  does  not 
make  this  proceeding  v(dd."  Although  the 
county  auditors  did  settle  and  adjust  tbe  ac- 
counts of  the  county  treasurer  before  tbe 
Judgment  was  entered,  they  had  not  yet  acted 
In  the  matter  at  the  time  the  suit  was 
brought.  Therefore,  It  Is  argued,  the  suit 
was  premature,  and  must  fail. 

Section  48  of  the  act  of  1834  (P.  L.  545) 
says:  "The  auditors  of  each  county,  any 
two  of  whom  when  duly  convened  shall  be  a 
quorum,  shall  audit,  aettle  and  adjust  the 
accounts  of  the  commissioners,  treasurer  and 
sheriff  and  coroner  of  the  county,  and  make 
report  thereof  to  the  court  of  common  pleas 
of  such  county,  together  with  a  statement  of 
the  balance  due  from  or  to  such  commission- 
ers, treasurer,  aherlff  or  coroner."  Thla  sec- 
tion waa  not  for  the  protection  of  the  officer 
or  bis  sureties.  Its  purpose  was  the  protec- 
tion of  the  public.  .  The  accounts  of  the  o^- 
cer  must  not  be  left  solely  to  his  determina- 
tion. They  must  undergo  the  scrutiny  of  a 
board  of  <^cera  elected  by  the  people  en- 
tirely independent  of  blm,  and  having  no  in- 
terest in  common  with  him.  This  is  appar- 
ent from  the  proviso  to  the  act  of  February 
18,  1871  (P.  L.  79).  A  vicious  custom  had 
grown  up  in  some  of  the  counties  of  electing 
as  one  of  the  auditors  the  county  treasurer. 
That  proviso  expressly  prohibits  it.  The 
finding  of  the  auditors  may  or  may  not 
change  the  accounts  of  the  officer  so  as  to 
affect  his  or  his  sureties'  liability.  Their 
finding  might,  if  not  appealed  from,  absolutely 
determine  a  breach  of  tbe  bond,  when  by  the 
officer's  own  account  no  such  breach  waa 
shown.  This  suit  was  brought  February  9, 
1900.  There  was  no  auditors'  report  until 
August  2l8t  of  that  year,  and.  If  tbe  question 
as  to  whether  there  la  a  breach  of  the  condi- 
tion of  the  bond  is  determinable  solely  by 
tbe  adjudication  of  tbe  audltora,  of  course 
the  auit  was  premature;  but,  as  we  have  in- 
timated, that  board  does  not  alone  determine 
that  fact.  We  must  go  back  of  it,  and  take 
notice  of  the  law  defining  the  officer's  duties 
and  the  obligation  of  his  sureties.  Section 
.33  of  the  act  of  April  15,  1834  (P.  L..54^, 
says:  "S^cb  county  treasurer  shall  give 
bond  with  sureties,  *  •  ♦  conditioned 
for  the  faithful  performance  of  the  duties  of 
bla  office;  for  a  Just  account  of  all  moneys 
that  may  come  Into  bis  hands  on  behalf  of 
the  county:  for  tbe  delivery  to  hia  successor 
in  office,  of  all  books,  papers,  and  documents 
and  other  things,  held  in  right  of  his  office, 
and  for  tbe  payment  to  him  of  any  balance 
of  money,  belonging  to  tbe  county,  remaining 
in  his  hands."  It  will  be  noticed  that.  In 
addition  to  the  general  duty  of  faithful  per- 
formance, he  is  to  do  three  specific  things: 
(1)  Keep  a  Just  account  of  all  moneys  that 
come  into  his  bands;  (2)  deliver  to  hia  anc* 
cessor  all  books,  papers,  and  documents  held 
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Id  rigbt  of  his  office;  (3)  pay  over  to  his  snc- 
cessor  any  balance  of  county  money  remain- 
ing In  his  hands.  And  such  were  the  condi- 
tions of  the  bond,  which  conditions  bis  sure- 
ties undertoolt  he  would  perform.  It  is  not 
material  that  the  written  obligation  in  the 
bond  does  not  exactly  follow  the  words  of 
tbe  statute.  It  was  a  statutory  bond,  given 
nnder  and  by  the  provisions  of  the  statute, 
and  the  liability  assumed  by  the  sureties  was 
the  one  fixed  by  the  statute.  No  breach  of 
tbe  first  and  second  specific  duties  is  alleged. 
The  officer  did  keep  accounts.  He  did  de- 
liver to  his  successor  the  books  and  papers 
held  in  right  of  his  office.  But  he  failed  to 
perform  the  tlUrd  specific  duty— pay  over  to 
bis  successor  the  balance  of  the  county  mon- 
ey in  his  hands.  How  do  we  know  this? 
We  answer,  from  the  public  account  books 
which  tbe  law  enjoined  upon  him  as  a  duty 
to  keep,  and  which  he  handed  oyet  to  his 
■accessor.  They  were  not  his  individual 
books.  They  belonged  to  the  public,  and 
were  kept  for  a  public  purpose.  They  showed 
a  large  balance  In  bis  hands  belonging  to  the 
comity.  He  did  not  pay  this  to  his  successor. 
Why  was  not  this  a  breach  of  duty  for  which 
the  sureties  were  at  once  answerable?  It  la 
answered  that  the  auditors  bad  not  yet  set- 
tied  and  adjusted  his  accounts.  But  this  did 
not  postpone  the  performance  of  a  plain 
statutory  duty  on  the  part  of  the  officer. 
The  accounts  which  the  law  directed  lilm  to 
keep,  and  which  he  did  keep,  and  handed  to 
his  successor,  showed  a  large  balance  In  his 
hands.  TMs  public  account  kept  by  an  offi- 
cer was  Just  as  much  an  account  authorized 
by  la^  as  the  report  of  the  county  anditorB. 
True,  that  report  might  Increase  the  balance, 
or,  on  evidence  of  some  mistake  shown  by  the 
officer,  lessen  it,  but  prima  facie  bis  account 
showed  the  balance  of  money  in  bis  hands 
belonging  to  the  county.  The  county  so  as- 
sumed, and  brought  suit  Afterwards  the 
county  auditors  made  adjustment,  but  made 
no  cltange  in  the  balance.  Even  if  they  had 
changed,  it.  that  fact  would  not  have  afTected 
the  prima  facie  proof  of  the  breach  growing 
out  of  the  distinct,  unequivocal  admission  of 
the  officer  in  the  lawful  account  kept  by  lilm. 
It  is  conceivable  that  the  county  auditors 
might  not  have  met  for  a  year  or  more.  Is 
the  outgoing  officer  to  retain  a  large  balance 
of  the  public  money  to  the  possible  great 
prejudice  of  tbe  public  during  that  interval? 
That  is.  would  the  neglect  or  inability  of  one 
set  of  officers  to  perform  their  duty  suspend 
the  obligation  to  perform  a  plain  duty  on  the 
part  of  another?  The  bond  of  the  sureties, 
by  the  express  terms  of  the  act,  was  that  tbe 
officer  should  pay  over  to  his  successor  Im- 
mediately tbe  balance  on  hand,  not  such  sum 
as  in  the  indefinite  future  the  county  auditors 
might  find  to  he  In  his  hands  when  his  term 
ended.  This,  from  the  plain  account  kept 
by  himself,  he  failed  to  do,  and  the  suit 
might  at  once  be  brought 
We  do  not  undertake  to  decide  In  this  case 


what  would  have  been  the  proper  course  of 
the  county,  had  the  treasurer  failed  to  per- 
form any  one  of  the  three  special  provisions 
of  the  bond;  that  is,  had  not  kept  accounts, 
had  not  handed  them  to  his  successor,  and 
had  not  paid  over  the  balance.  Such  default 
raises  a  different  question,  and  one  not  be- 
fore us.  The  authorities  cited  by  appellant 
are  not  In  point  They  are  all  under  other 
statutes,  with  other  provisions  as  to  other 
officers  with  other  duties.  We  decide  the 
case  on  our  statute  prescribing  specifically 
the  duties  of  the  officer,  the  conditions  in  his 
bond,  and  the  undisputed  fact  of  bis  default 
from  the  official  account  kept  by  bim. 

The  opinion  of  the  learned  court  below 
fully  demonstrates  the  soundness  of  the  Judg- 
ment, and  it  is  affirmed. 

MESTREZAT,  J.  (dissenting).  I  would  re- 
verse the  Judgment  entered  in  the  court  be- 
low for  two  reasons:  (1)  The  sureties  on  an 
official  bond  given  by  a  county  treasurer  to 
the  county  are  not  liable  thereon  for  his  fail- 
ure to  account  for  moneys  collected  by  bim 
for  the  state,  and  payable  to  the  state  treas- 
urer. (2)  If  there  Is  a  liability  on  the  bond, 
no  action  will  lie  against  the  treasurer  or  his 
surety  until  the  auditors  of  the  county  have 
settled  the  accoimts  of  the  treasurer,  and  as- 
certained the  amotmt  due  from  him  to  the 
county.  If,  however,  neither  of  these  posi- 
tions be  tenable,  the  Judgment  should  be  re- 
duced by  at  least  $30,000,  as  it  Is  clearly  ex- 
cessive to  that  amount,  as  shown  by  tbe  ap- 
pellee's own  figures. 

1.  This  action  was  brought  February  9, 
1900,  by  tbe  county  of  Lancaster  againn  tbe 
treasurer  of  the  county  and  his  sureties  on 
the  bond  given  by  the  officer  to  the  county. 
The  record  discloses  tbe  fact  that  service  of 
the  writ  was  made  on  the  treasurer  and  tbe 
administrator  of  one  of  tbe  other  sureties, 
and  was  accepted  by  counsel  of  the  other 
surety.  All  parties,  therefore,  were  in  court, 
subject  to  its  orders  and  Judgment.  The 
plaintiff  filed  a  statement  In  which  it  Is  aver- 
red that  the  treasurer  failed  to  pay  to  his 
successor  in  office  the  sum  of  $65,037.94.  But 
of  that  sum,  |10,666.43  had  since  been  col- 
lected in  a  suit  on  the  state  bond,  leaving 
$54,371.51  as  a  claim  in  this  suit  The  siire- 
ties  filed  an  affidavit  of  defense,  denying  the 
right  of  the  plaintiff  to  recover  any  sum  in 
the  action,  becanse,  among  other  reasons,  tbe 
amount,  if  any,  due  from  tbe  treasurer,  had 
not  been  determined  by  the  county  auditors 
at  the  time  of  bringing  the  action;  and  the 
said  amount  is  the  tax  on  personal  property 
collected  for,  and  due,  the  commonwealth. 
This  is  a  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  and  these  aver- 
ments must  therefore  be  taken  to  be  true. 
The  act  of  April  15,  1834  (Pnrd.  Dig.  462, 
pi,  8),  requires  the  county  treasurer  to  give 
two  bonds— one,  "conditioned  for  the  faith- 
ful performance  of  the  duties  of  bis  office, 
for  a  Just  account  of  all  moneys  that  may 
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come  Into  bis  temia  on  behalf  of  the  county, 
•  *  •  and  for  the  payment  to  him  [bis 
sacceaaor]  of  any  balance  of  money  belong- 
ing to  the  county  remaining  In  his  bands"; 
the  other,  "conditioned  for  the  faithful  dis- 
cbarge of  all  duties  enjoined  nptm  liim  by 
law  in  behalf  of  the  commonwealth,  and  for 
tbe  payment,  according  to  law,  of  all  mon- 
eys received  by  blm  for  tbe  use  of  the  com- 
monwealth." Tbe  act  of  April  29,  1844  (P. 
L.  501,  J  40;  Purd.  Dig.  1967,  pi.  20),  pro- 
vides that  "it  shall  be  tbe  duty  of  tbe  com- 
missioners of  the  several  counties,  to  cause 
to  be  collected  tbe  tax  as  aforesaid  adjusted 
and  assessed;  and  the  respective  county  treas- 
urers shall  pay  over  tbe  same,  as  fast  as 
collected  to  tbe  state  treasurer;  and  if  tbe 
quota  of  any  county  be  not  paid  before  the 
second  Tuesday  in  January  In  each  year,  to 
tbe  state  treasurer,  then,  and  In  such  case, 
tbe  amoitet  remaining  unpaid,  after  deduct- 
ing aneb  commissions  as  are  or  shall  be  al- 
lowed by  law  for  the  collection  of  the  same, 
shall  be  charged  against  said  county,  on  the 
books  of  tbe  state  treasurer."  In  Common- 
wealth V.  Philadelphia  County,  157  Pa.  531, 
27  Atl.  646,  it  is  said  that  the  act  ot  April 
29,  1844,  is  substantially  the  same  in  its  pro- 
visions as  tbe  act  of  1889.  Tbe  cases  of  this 
court  eonstrnlng  the  prior  legislation  on  this 
subject  may  therefore  be  regarded  as  con- 
trolling the  question  under  consideration  here. 

It  will  be  observed  that  tbe  county  treas- 
urer has  duties  to  perform  not  only  for  tlie 
county,  but  also  for  tbe  commonwealth.  He 
must  collect  tbe  tax  levied  by  tbe  county, 
and  certain  tccxes  levied  by  and  payable  to 
tbe  commonwealth.  For  this  reason,  be  is 
required  by  law  to  give  a  bond  to  each— tbe 
one,  to  the  county,  that  be  will  account  for 
and  iiay  over  all  moneys  that  may  come  in- 
to his  bands,  belonging  to  tlie  county;  tbe 
other,  to  the  commonwealth,  that  he  will 
make  payment,  according  to  biw,  of  all  mon- 
eys received  by  bim  for  the  vm  of  tbe  com- 
monwealth. It  is  therefore  a^larent  that  tbe 
two  bonds  are  given  for  different  purposes, 
to  secure  the  payment  of  different  funds,  and 
that  tbe  sureties  on  tbe  one  are  not  liable 
for  a  default  and  failure  of  their  principal 
to  account  for  moneys  secured  by  the  other. 
If  this  be  not  true,  and  the  sureties  on  the 
county  bond  are  liable  for  moneys  collected 
by  the  treasurer  for  the  state,  why  take  two 
bonds?  The  additional  or  state  bond  is  taken 
for  some  purpose,  and  that  purpose  is  found 
and  disclosed  in  tbe  bond  itself,  to  wit,  to 
secure  payment  of  moneys  collected  for  the 
commonwealth. 

The  foregoing  view  of  tbe  liability  imposed 
by  the  respective  bonds  is  sustained  by  the 
adjudicated  cases.  In  Hughes  v.  Common- 
wealth, 48  Pa.  66— an  action  on  a  state  bond 
by  the  commonwealth  against  a  surety  on 
the  bond  to  recover  for  "state  taxes  on  real 
and  personal  estate"— it  was  beld  that  "a 
surety  on  the  state  bond  of  a  county  treas- 
urer is  liable  for  taxes  on  real  and  personal 


property  received  by  him  for  the  use  of  tbe 
commonwealth,  and  not  paid  over;  and 
though  the  county  is  the  debtor  of  the  state 
for  interest  accrued  and  accruing  on,  and 
possibly  for  the  principal  of,  such  taxes,  tbe 
surety  cannot  require  tbe  state  to  look  to 
the  county,  and  It  to  the  surety  on  the  coun- 
ty bond."  Elder  v.  Commonwealth,  55  Pa. 
48o,  was  an  action  on  a  state  bond  by  the 
commonwealth,  for  the  use  of  Juniata  coun- 
ty, against  tbe  sureties  on  the  bond  of  a 
county  treasurer.  The  county  auditors  set- 
tied  the  accounts  of  tbe  treasurer,  and  found 
a  balance  due  from  bim  to  tbe  common- 
wealth for  state  taxes,  which  tbe  county  paid. 
It  was  held  that  the  county,  having  paid  the 
commonwealth  tbe  balance  due  by  her  for 
state  taxes  for  which  the  treasurer  was  in 
default,  might  recover  against  tbe  sureties 
on  the  state  bond.  The  doctrine  of  sub- 
rogation was  applied,  and  the  county  was 
reimbursed  by  an  action  for  its  use  on  tbe 
bond.  It  was  not  even  suggested  that  there 
was  any  liability  imposed  by  the  county  bond 
for  tbe  state  taxes  collected  by  the  treasurer. 
The  county's  responsibility  arose  under  tbe 
act  of  1844,  and  when  tbe  auditors  had  de- 
termined the  amount  due  from  tbe  treasurer 
to  the  commonwealth,  and  be  had  failed  to 
pay,  the  act  required  it  to  be  "charged  against 
such  county  on  the  books  of  the  state  treas- 
urer." The  liability  of  the  county  in  such 
cases  Is  not  put  on  the  ground  that  It  is  re- 
sponsible for  the  treasurer,  but  on  tbe  posi- 
tive words  of  the  act  of  Assembly,  which 
holds  the  county  responsible  for  the  taxes 
tmtil  paid  into  the  state  treasury.  County 
of  Schuylkill  V.  Coimnonwealtb,  36  Pa.  524. 
Neither  the  act  of  June  1,  1889  (P.  L.  420), 
nor  tbe  act  of  June  8,  1891  (P.  L.  229),  has 
changed  the  mode  of  collecting  state  taxes, 
nor  the  Uabllity  imposed  by  the  respective 
Iwnds  required  by  the  treasurer  under  the 
act  of  1834,  nor  the  manner  of  keeping  ac- 
counts as  required  by  that  act  Under  the 
late  legislation  a  four-mill  tax  is  imposed  on 
personal  property  for  state  purposes,  and  it 
Is  provided  tliat  "three-fourths  of  the  net 
amount  of  taxes  based  on  the  return  of  prop- 
erty subject  to  taxation  for  state  purposes 
*  *  *  that  Is  collected  and  paid  into  the 
state  treasury,  by  a  county  *  *  *  shall 
be  returned  by  the  state  treasurer  to  such 
county  •  •  •  for  its  own  use  in  payment 
of  tbe  expenses  incurred  by  it  In  the  assess- 
ment and  collection  of  said  taxes."  Laws 
1891,  p.  233,  {  16.  It  Is  therefore  clear  from 
this  statutory  provision  that  tbe  whole  sum, 
and  not  the  one-fourth  thereof,  required  to 
be  collected  for  state  purposes,  is  a  tax  im- 
posed by  law,  and  is  collected  for  tbe  use  of 
the  commonwealth.  Hence  nothing  relieves 
the  county  from  liability  to  the  state  for  tbe 
tax  but  actual  payment  of  the  entire  sum  to 
the  state  treasurer.  Commonwealth  v.  Phii- 
adelpbia  County,  supra.  It  Is  a  fund  entire- 
ly distinct  from  that  produced  by  county  tax- 
to  tbe 


ation,  and  is  due  and  must  be  paid 
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commonwealth,  for  whose  use  it  waa  levied 
and  collected.  It  is  not  subject  to  the  con- 
trol of,  nor  can  it  be  applied  by,  the  com- 
misstoners  for  any  county  use;  and,  until  the 
whole  sum  is  collected  and  paid  to  the  state 
treasurer,  the  county  is  not  entitled  to  three- 
fourths  of  the  fund  with  which  to  rehnburse 
itself  for  the  collection  of  the  tax.  Common- 
wealth V.  Philadelphia  County,  supra. 

2.  Almost  a  century  ago  the  Legislature  of 
this  state  declared  that  in  all  cases  where  a 
remedy  was  provided  or  duty  enjoined,  or 
anything  directed  to  be  done,  by  any  act  or' 
acts  of  Assembly  of  this  commonwealtli,  the 
directions  of  the  said  acts  should  be  strictly 
pursued;  and  no  penalty  should  be  inflicted 
or  anything  done  agreeably  to  the  provisions 
of  the  common  law,  in  such  cases,  further 
than  should  be  necessary  for  carrying  such 
act  or  acts  into  effect.  In  the  many  years 
which  have  Intervened  since  tliis  statute  be- 
came a  law  of  the  commonwealth,  no  court 
has  heretofore  failed  or  refused  to  enforce 
its  positive  mandate,  or  hesitated  to  give  due 
effect  to  its  provisions.  Notwithstanding  the 
uniformity  of  action  by  the  courts,  and  the 
settled  construction  ot  the  act,  the  Judgment 
of  the  court  below  in  the  present  case  was 
entered  in  direct  violation  of  its  terms. 

The  act. of  April  15,  1834  (P.  L.  646,  |  48; 
Purd.  Dig.  447,  pi.  10),  provides  that  "the 
auditors  of  each  county  •  •  •  shall  audit, 
settle  and  adjust  the  accounts  •  •  *  of 
the  treasurer  •  •  *  of  the  county,  and 
make  report  thereof  to  the  court  of  common 
pleas  of  such  county,  together  with  a  state- 
ment of  the  balance  due  from  or  to  such 
•  •  •  treasurer."  The  forty-ninth  section 
of  the  act  makes  it  the  duty  of  the  auditors 
to  audit  the  accounts  of  the  comity  treasurer 
with  the  state  treasurer,  and  to  make  a  sep- 
arate report  to  the  court,  with  a  statement  of 
the  balance  due  from  or  to  the  comity  treas- 
urer. The  auditors  are  invested  with  ample 
powers  to  enable  them  to  )>aform  the  duties 
imposed  upon  them  by  the  statute.  In  dis- 
cbarge of  these  duties,  the  auditors  are  au- 
thorized to  compel  the  appearance  of  witness- 
es and  the  production  of  papers,  to  administer 
oaths,  and  to  commit  persons  for  refusing  to 
testify.  The  act  further  provides  that  their 
report  shall  lie  filed  in  the  court,  and  shall 
thereupon  have  the  effect  of  a  Judgment 
against  the  officer  if  he  is  Indebted  to  the 
commonwealth  or  county.  An  appeal  lies  to 
the  common  pleas,  in  favor  of  any  party  in- 
terested, within  the  time  and  on  the  terms 
provided  by  the  statute.  If  an  appeal  results 
In  a  Judgment,  or  there  is  no  appeal  taken, 
execution  may  Issue  against  the  defaulting 
officer. 

It  will  thus  be  seen  that  the  Legislature  has 
created  a  special  tribunal,  with  ample  pow- 
ers to  settle  and  adjust  the  accounts  of  the 
county  treasurer  with  the  commonwealth  and 
the  county,  and  thereby  to  ascertain  and  de- 
termine what,  if  anything,  is  due  from  the 


office.  The  statute,  it  wHl  be  obaorred,  is 
imperative,  and  provides  that  the  auditors 
"shall  audit,  settle  and  adjust  the  accounts 
of  the  •  •  •  treasurer."  The  details  of 
the  subsequent  procedure  are  provided  for. 
until  final  adjudication  by  the  appellate  court. 
Here,  then,  is  a  complete  and  effective  rem- 
edy or  course  of  procedure  directed  by  stat- 
ute, by  which  the  accounts  of  the  treasurer 
shall  be  adjusted,  and  the  balance,  if  any, 
due  by  him  to  the  county  or  commonwealth, 
ascertained.  This,  under  the  act  of  180G,  is 
the  exclusive  and  only  method  by  which  the 
treasurer  of  a  county  can  be  determined  to 
be  in  default.  Such  has  been  the  uniforui 
interpretation  put  upon  the  statute  by  all  the 
courts  of  the  commonwealth  before  which 
the  question  has  been  raised,  and  there  is 
not  a  single  solitary  decision  to  the  contrary. 
Sixty  years  ago  this  court  held,  in  Northum- 
berland County  V.  Bloom,  3  Watts  &  S.  542. 
that  a  settlement  of  the  account  of  a  county 
treasurer  by  the  auditors,  imappealed  from, 
was  conclusive  against  both  the  county  and 
the  officer.  In  Blackmore  v.  Allegheny  Coun- 
ty, 61  Pa.  I(t0,  Justice  Agnew,  delivering  the 
opinion,  after  referring  to  the  act  of  1834,  by 
authority  of  which  the  accounts  of  the  county 
officers  are  to  be  audited,  says:  "Thus  a  spe- 
cial tribunal  has  l)een  created,  with  all  nec- 
essary judicial  powers  to  determhie  the  in- 
debtedness from  or  to  the  officer,  and  enforce 
collection  in  due  course  of  law;  and  this,  un- 
der the  provisions  of  the  thirteenth  section 
of  the  act  of  March  21,  1806  (4  Smith's  Laws, 
p.  332),  precludes  a  resort  to  an  action  at  com- 
mon law.  The  decision  of  this  tribunal  is 
also  conclusive,  and  cannot  be  inquired  into, 
either  by  the  same  tribimal  at  another  time, 
or  by  a  court  of  law,  except  in  the  manner 
provided,  upon  an  appeal  by  the  county  or  the 
officer.  A  long  line  of  decisions  has  set  this 
point  at  rest."  In  Siggins  v.  The  Common- 
wealth, 85  Pa.  278— an  action  on  a  treasurer's 
official  bond  to  recover  a  "balance  in  bis 
hands  not  shown  by  the  auditors'  settlement" 
—Justice  Woodward  says:  "Blackmore  v. 
Allegheny  County,  61  Pa.  160,  and  the  array 
of  precedents  there  collected,  abundantly 
prove  that  the  decision  of  the  auditors  on  the 
accounts  of  the  treasurer  is  controUtng,  and 
cannot  be  Inquired  into  either  by  the  same 
tribunal  at  another  time,  or  by  a  court  of 
law,  except  upon  appeal.  When  the  accounts 
of  Siggins,  as  treasurer  of  the  county  of  For- 
est, were  adjusted  in  January,  1871,  by  a  re- 
port from  which  there  waa  no  appeal,  the  set- 
tlement was  final  and  binding  on  all  parties 
and  for  all  time."  In  Godshalk  v.  North- 
ampton County,  71  Pa.  324,  Justice  Wllllains. 
speaking  for  the  court,  says:  "It  is  manifest 
from  all  the  provisions  of  the  statute  tliat  it 
is  the  duty  of  the  auditors  to  ascertain  and 
settle  the  amoimt  of  public  money  received 
by  any  of  the  officers  whose  accounts  they 
are  required  to  audit,  whether  they  have  set- 
tled or  refused  to  produce  their  accounts. 
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The  power  ot  the  auditors  to  settle  and  adjust  | 
the  accounts  of  such  officers  Is  not  suspended 
or  held  In  abeyance  by  their  neglect  or  re- 
fusal to  settle  or  produce  their  accounts." 
In  Northampton  County  t.  Herman,  119  Fa. 
373,  18  Ati.  277,  Justice  Sterrett,  delivering 
the  opinion,  after  stating  it  to  be  the  duty  of 
the  county  auditors  under  the  act  of  1834  to 
audit  the  accounts  of  the  county  officers, 
says:  "A  special  tribunal  Is  thus  erected, 
with  all  necessary  powers  to  bring  before  it 
the  parties,  witnesses,  etc.,  determine  the  In- 
debtedness by  or  to  the  officer,  and  enforce 
its  collection.  This,  under  the  provisions  of 
the  act  of  1806,  necessarily  excludes  every 
other  remedy  except  the  appeal  provided  for; 
and.  If  that  Is  not  taken  within  the  sixty 
days  limited  by  the  act,  the  decision  of  the 
auditors  becomes  final  and  conclusive,  and 
cannot  afterwards  be  inquh-ed  into  either 
by  the  auditors  themselves  or  by  a  court  of 
law."  To  the  same  eCTect  Is  Schuylkill  Coun- 
ty T.  Boyer,  125  Pa.  226,  17  Atl.  339,  where 
the  present  Chief  Justice  says:  "It  has  been 
repeatedly  held  by  this  court  that  the  act  of 
April  15,  1834,  which  defines  the  powers  and 
duties  of  the  county  ahditors,  constitutes  a 
special  tribunal  for  the  settlement  of  the  ac- 
counts of  the  officers  named  in  it,  with  nec- 
essary authority  to  compel  the  attendance  of 
witnesses  and  the  production  of  papers,  and 
to  determine  the  Indebtedness  by  or  to  the 
officer,  and  to  enforce  its  collection."  And  in 
tbe  recent  case  of  Westmoreland  County  v. 
Fisher,  172  Pa.  317,  83  Ati.  671,  our  Brother 
Fell,  citing  some  of  tbe  numerous  authori- 
ties on  the  subject  found  in  our  Reports, 
says:  "Since  the  passage  of  the  act  [of 
1834],  it  has  been  uniformly  held  that  the  spe- 
cial tribunal  created  by  it  for  the  settlement 
of  the  accounts  of  the  county  officers  named 
is  exclusive  of  all  others,  and  that  its  decision. 
If  not  appealed  from,  is  final  and  conclusive, 
and  cannot  be  opened  for  the  correction  of  er- 
rors, or  again  inquired  into  by  the  auditors 
or  by  the  court."  Branch  Township  v. 
Youndt,  23  Pa.  182,  was  an  action  against  a 
collector  of  road  taxes  and  his  sureties  on  his 
official  bond,  given  in  pursuance  of  a  special 
act  of  Assembly.  The  trial  court  held  that, 
until  settlement  of  the  account  of  the  collector 
by  the  township  auditors,  no  action  would  lie 
upon  bis  bond.  Knox,  J.,  in  affirming  the 
Judgment,  said:  "This  was  correct.  The  lia- 
bility of  the  sureties  is  conthigent,  and  no 
resort  can  be  had  against  them  until  the  de- 
fault of  the  principal  is  fixed.  The  township 
auditors  have  unquestioned  Jurisdiction  to 
settle  the  account  of  tbe  supervisor  and  col- 
lector, and  their  settlement,  unappealed  from, 
would  be  conclusive  in  an  action  upon  the 
bond.  If  the  supervisor  neglected  to  appear 
upon  notice  and  exhibit  the  state  of  his  ac- 
counts, the  auditors  should  have  passed  upon 
them  in  his  absence;  and.  unless  evidence  of 
payment  were  before  them,  they  would  have 
been  justified  in  reporting  a  balance  against 


him  equal  to  the  entire  amount  of  the  dupli- 
cate, which  they  could  have  ascertained  with- 
out difficulty,  as  it  was  recited  in  the  bond. 
The  Legislature  has  provided  a  local  tribunal 
to  determine  primarily  the  amount  of  tbe 
receipts  and  expenditures  by  the  officers 
whose  duty  it  ia  to  collect  and  disburse  the 
township  revenues,  and  public  policy  coin- 
cides with  the  rules  of  law  In  requiring  the 
remedy  plainly  pointed  out  to  be  pursued." 

These  are  but  a  few  of  the  many  cases  by 
which  it  is  conclusively  established  that  a 
common-law  action  will  not  lie  against  a 
county  officer  for  an  alleged  shortage  in  his 
accounts  with  the  county,  and  that  an  ad- 
justment of  his  accounts  by  the  county  audi- 
tors, is  a  prerequisite  to  an  action  on  bis  offi- 
cial bond.  They  show,  if  anything  can  be 
settled  by  the  repeated  decisions  of  this 
court,  that  the  act  of  1834  provides  a  com- 
plete and  exclusive  way  in  which  the  ac- 
counts of  a  county  officer  with  the  county  and 
the  commonwealth  must  be  settled,  and  the 
amount,  If  any,  be  ascertained  to  be  due  to 
or  from  the  officer.  It  necessarily  follows 
that,  until  this  tribunal  has  determined  an 
amount  to  be  due  from  an  officer,  he  is  not  in 
default,  and  no  action  will  lie  against  blm 
or  his  sureties  on  his  official  bond.  This  evi- 
dently was  the  view  of  the  appellee,  aa  its 
substitute  statement  avers  what  the  original 
statement  omitted— that  the  accounts  of  the 
treasurer  had  been  audited  by  the  county  au- 
ditors. This,  as  appears  by  the  affidavit  of 
defense  aiid  is  conceded,  had  not  been  done 
when  this  suit  was  brought,  and,  even  if  done 
subsequently,  cannot  avail  the  plaintifT  here, 
as  was  correctly  ruled  by  the  superior  court 
in  Commonwealth  v.  Piroth,  17  Pa.  Soper. 
Ct  586. 

The  learned  trial  judge  supports  his  posi- 
tion that  a  snit  will  lie  on  the  bond  without 
tbe  prior  action  of  the  county  auditors  in  de- 
termining the  sum  due  from  the  officer  by 
saying,  arguendo,  that  to  await  the  action 
of  the  tribunal  created  by  law  to  establish 
the  officer's  default  might  result  in  loss  to 
the  county  by  the  death  or  insolvency  of  the 
sureties  on  tbe  bond.  With  equal  relevancy 
and  force  It  may  be  suggested  that  both 
these  events  might  occur  and  like  consequen- 
ces might  result  before  the  expiration  of  the 
officer's  term,  prior  to  which  time  no  action 
will  lie  on  the  bond.  It  is  further  said  in 
support  of  the  position  of  the  court  below 
tliat  tbe  county  might  be  prejudiced  by  the 
delay  attending  the  audit  and  final  settle- 
ment of  the  officer's  accounts.  This  proposi- 
tlaa  la  sufficiently  answered  by  the  sugges- 
tion that  no  delay  in  the  audit  of  the  offi- 
cers' accounts  can  occur  unless  the  auditors 
fail  to  perform  their  duties,  which  we  will 
not  presume  the  court  below,  from  which 
this  appeal  was  taken,  would  permit.  It  is 
further  contended  by  the  appellee  that,  tbe 
action  being  on  the  bond,  the  default  con- 
sists in  the  officer's  failure  to  pay  the  "bal- 
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a  nee  of  money  belonging  to  the  county  re- 
maining In  bis  bands,"  as  ceqnlred  by  tbe 
condition  of  tbe  bond,  and  that  it  Is  a  breach 
in  the  officer  not  to  pay  the  money  immedi- 
ately on  tbe  expiration  of  bis  term,  wliicb 
imposes  a  liability  on  tbe  soretiea.  For  this 
reason,  it  is  asserted  that  no  prior  settlement 
by  the  auditors  is  required.  The  fallacy  of 
this  argument  lies  in  the  fact  that  at  that 
time  the  amount  due  has  not  been  ascer- 
tained, and  hence  is  not  known.  Suppose 
the  officer  would  pay  the  amoimt  be  and  tbe 
county  then  thought  was  due,  and  the  subse- 
quent audit  of  his  accounts  should  show  a 
sum  far  in  excess  or  much  leas  than  was  paid 
was  really  due  the  county;  tbe  mistake  could 
not  be  corrected,  and  one  of  tbe  parties  must 
suffer  an  injustice.  Is  it  not,  therefore,  ap- 
parent that  tbe  proper  interpretation  of  tbe 
condition  of  the  bond  did  not  require  tbe  offi- 
cer to  pay  the  balance  to  tbe  county  until  it 
bad  been  ascertained  in  the  mode  provided 
by  law,  and  that  consequently  no  action 
would  lie  until  tbe  county  auditors  had  de- 
termined tbe  sum  due? 

But  if  the  county  may  bring  suit  on  the 
bond  without  awaiting  tbe  action  of  tbe  audi- 
tors, how  is  it  to  estabtlab  its  claim  before 
tbe  court  and  Jury?  Ttals  requires,  in  tbe 
present  case,  a  a^tlement  of  tbe  accdunts 
of  the  treasurer  during  at  least  one  year  of 
bis  term.  The  appellee  contends  that  tbe 
amount  due  from  tbe  officer  shall  be  ascer- 
tained from  tbe  "true  and  correct  accounts" 
required  by  tbe  act  of  Assembly  to  be  kept  by 
Uim.  I  cannot  Imagliie  that  the  county  or 
the  sureties  on  the  bond  would  want  to  ac- 
cept as  verity  an  account  stated  by  a  default- 
ing officer.  The  law  requires  him  to  keep  an 
iiccount  with  the  county  as  well  as  with  tbe 
state,  but  it  concludes  no  party,  except  pos- 
sibly tbe  officer  hUusdf,  and  not  him  if  a 
mistake  should  be  made  to  appear  in  the  set- 
tlement of  his  accounts  by  the  auditors.  To 
sustain  this  action,  however,  tbe  county  is 
driven  to  the  position  of  accepting  his  ac- 
counts, and  has  attached  copies  of  it  to  the 
statement  to  show  the  amount  due  from  the 
sureties  on  the  bond.  Should  the  case  reach 
a  Jury,  that  body— wholly  unfitted  for  the 
purpose— must  pass  upon  and  determine  tbe 
correctness  of  a  long  and  intricate  account 
The  case  would  be  similar  to  Mottaland  t. 
Wireman,  8  Pen.  &  W.  1S5,  38  Am.  Dec.  71, 
in  which  Ohief  Justice  Gibson  says,  "In  the 
trial  of  the  issue  the  Jury  were  burdened 
with  accounts  which  were  proper  for  adjust- 
ment by  no  one  but  an  auditor." 

Ftom  tbe  plaintiff's  statement  it  appears 
that  on  January  1,  1900,  there  was  due  from 
the  treasurer  $126,661.44,  which  the  affidavit 
of  defense  shows,  and  it  is  conceded,  repre- 
.  sents  two  funds,  viz.,  $88,930.88,  state  taxes 
on  personal  property  for  1899,  and  $42,730.61, 
county  taxes  for  the  year  1699.    Of  this 


amount,  tbe  statement  avers  that  there  was 
paid  to  the  county  $61,628.50,  leaving  yet  due 
$66,037.94.  ThU  is  tbe  total  shortage,  ac- 
cording to  tbe  contention  of  the  appellee^ 
As  conceded  by  all  parties,  and  on  the  theory 
adopted  by  this  court  in  Conunonwealth  v. 
Hersbey,  200  Pa.  306,  49  Atl.  882  (an  action 
on  the  same  treasurer's  state  bond),  this  sum 
represents  two  funds  ($43,096.64,  state  taxes, 
and  $21,941.30,  county  taxes).  Tbe  default 
of  the  treasurer  to  the  county  is,  therefore, 
by  the  appellee's  own  figures,  only  $21,941.30. 
instead  of  $54,371.51,  the  amount  declared 
by  the  court  below  to  be  due  from  tbe  sare- 
tles  on  the  bond,  and  for  which  the  court  en- 
tered a  Judgment  against  them.  Common- 
wealth V.  Hersbey,  supra,  was  an  action 
brought  for  the  use  of  Lancaster  county 
against  this  same  treasurer  and  his  sure- 
ties on  tbe  state  bond  to  recover  that  part  of 
the  deficit  of  $65,037.94  due  the  state,  and 
which  the  county  liad  to  pay.  Tbe  same 
trial  Judge  tried  both  cases,  and  in  Common- 
wealth V.  Hershey  gave  Judgment  in  tbe 
action  on  the  state  bond  for  $44,072.94,  tbe 
amount  shown  above  as  the  state's  share  of 
tbe  total  deficiency.  This  court  held  that,  aa 
three-fourths  of  tbe  $83,930.83  was  required 
to  be  returned  to  the  county  by  the  state  treas- 
urer, there  was  but  one-fourth  of  that  sum. 
$21,612.18,  lost  to  tbe  state  by  the  defaalt!n« 
of  tbe  officer,  and  tbe  proportionate  share  of 
that  sum,  to  wit,  $10,666.48,  could  be  recover- 
ed from  the  sureties  on  tbe  state  bond.  In 
this  case  the  trial  Judge  erroneonSIy  cooclad- 
ed  that  as  the  total  shortage  was  $65,037^4. 
and  this  court  had  held  that  but  $10,666.43 
belonged  to  tbe  state,  tbe  residue  of  the  total 
deficiency  was  due  the  county  from  tbe  treas- 
urer, and  that  therefore  tbe  suretlee  on  tbe 
county  bond  were  liable  for  that  sum.  The 
trial  Judge  misapplied  Commonwealth  v. 
Hwshey,  and  consequently  brought  about  an 
erroneous  conclusion.  That  case  did  not  de- 
termine the  rights  or  liabilities  of  the  sure- 
ties on  tbe  respective  bonds,  as  la  distinctly 
stated  in  the  opinion  where  it  is  said:  "We 
are  not  adjusting  the  equities  between  tbe 
sureties  on  tbe  county  bond  and  those  on  the 
state  bond,  but  dealing  only  with  the  strict 
rights  of  tbe  parties  to  this  action." 

Believing  that  the  position  taken  by  tbe 
majority  of  tbe  court  is  In  direct  conflict  with 
all  prior  rulings  of  this  court,  and  that  tbe 
decision  will  unsettle  tbe  well-establisbed 
practice  of  more  than  half  a  century  in  tbe 
audit  and  adjustment  of  tbe  accounts  of  state 
and  coimty  officers  by  the  controllers  and 
auditors  of  tbe  state,  I  have  felt  Justified  in 
citing  the  authorities  bearing  on  the  question 
raised  on  the  appeal,  and  in  stating  at  some 
lengths  the  reasons  why  the  Judgment  of  tbe 
court  below  should  be  reversed. 

I  am  authorized  to  say  that  Justice  POT- 
TER Joins  in  this  opinion  and  dissent 
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AMBBICAN  PIG  IRON  8T0RAGB  WAB- 

EANT  CO.  ▼.  SINNEMAHONINQ 

IKON  &  COAL  CO.  et  al. 

(Sapreme  Court  of  PennsrlTaula.    April  20, 
1803.) 

LANDLORD  AND  TENANT-DISTRESS  FOR  RENT 
—PROPERTY    SUBJECT— WARE- 
HOUSE RECEIPTS. 

1.  A  furnace  company  manufactured  p!g  iron 
•in  large  quantities  from  iron  and  coal  on  the 
demised  premisea,  and  stored  it  near  the  fur- 
nace on  the  premises.  Thereafter  a  warehouse 
company  leased  from  the  furnace  company  the 
small  piece  of  land  on  which  the  pig  iron  was 
stored,  and  fenced  it  in,  and  issued  warehouse 
warrants  against  the  iron.  There  was  no  au- 
thority given  to  sublet  in  the  lease,  and  no 
notice  was  given  to  the  landlord.  Held,  that 
his  right  of  distress  for  rent  on  the  pig  iron 
-was  good  against  the  holders  of  the  warrants. 

2.  One  who  talies  warehouse  receipts  assumes 
the  risk  of  the  warehouseman  issuing  receipts 
for  goods  on  which  a  landlord  had  a  prior  lien. 

Appeal  from  Court  of  Common  Fleas,  Cam- 
eron County. 

Action  by  the  American  Pig  Iron  Storage 
Warrant  Company  against  the  Slnnemahon- 
]ng  Iron  &  Coal  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Mayer,  P.  J.,  filed  the  following  opinion  be- 
low: 

"Findings  of  Pact 

"We  find  the  following  facts: 

"(1)  On  April  19,  1899,  the  Slnnemahonlng 
Iron  ft  Coal  Company  leased  Its  coal  and  Iron 
property,  consisting  of  about  10,000  acres  of 
land,  on  which  were  coal  mines,  coke  ovens, 
and  a  blast  furnace,  to  Frank  B.  Balrd  for  a 
period  of  three  years,  at  a  minimum  annual 
rental  of  |14,000,  payable  quarterly  on  Octo- 
ber 20th,  January  20tb,  April  20th,  and  July 
20th,  Including  all  rents  earned  on  the  1st 
days  of  these  months,  respectively,  and  the 
lessee  took  possession  of  the  premises  under 
the  lease. 

"(2)  On  December  21, 1899,  Frank  B.  Balrd 
assigned  the  lease  to  Chester  B.  Balrd. 

"(3)  Chester  B.  Balrd  assigned  the  lease 
or  sublet  the  demised  premises  to  a  New 
Jersey  corporation,  called  the  Emporium  Fur- 
nace Company,  and  a  large  amount  of  pig 
iron  was  made  under  the  management  of  this 
company  on  the  demised  premises,  and  pla- 
ced in  its  yard  near  its  cast  house  and  fur- 
nace from  day  to  day  as  it  was  made;  said 
yard  being  part  of  the  demised  premises. 

"(4)  On  July  25,  1900,  and  August  24,  1900, 
the  Emporium  Furnace  Company  entered  in- 
to three  leases  with  the  American  Pig  Iron 
Storage  Warrant  Company,  a  New  Jersey 
corporation,  subleasing  to  It  three  contiguous 
pieces  of  the  demised  premises  lying  near  the 
cast  house,  and  embracing  that  part  of  the 
yard  where  It  had  piled  pig  iron.  There  were 
then  on  the  ground  so  sublet  upwards  of 
7,000  tons  of  pig  Iron. 


"(5)  The  Emporium  Furnace  Company  con- 
tinued to  manufacture  pig  iron  after  this 
subletting,  and  substantially  all  tbey  made 
was  carried  from  the  cast  house  to  the  land 
sublet  to  the  storage  warrant  company  and 
there  piled. 

"(6)  On  October  29,  1890,  when  the  first 
landlord's  warrant  was  Issued,  there  were 
about  11,000  tons  of  pig  Iron  altogether  on 
this  storage  lot 

"(7)  The  storage  company  Issued  warrants 
for  all  this  iron  to  C.  B.  Baird,  who  claimed 
to  have  bought  It  from  the  Emporium  Fur- 
nace Company;  and  the  warrants  so  Issued 
were  pledged  by  C.  R.  Balrd  to  banks  as  col- 
lateral for  his  notes  prior  to  the  issuing  of  the 
landlord's  warrant,  October  29,  1900. 

"(8)  On  October  29,  1900,  there  was  due  to 
the  Slnnemahonlng  Iron  &  Coal  Company 
from  Frank  B.  Balrd,  as  rent  on  the  lease, 
$7,536.36,  and  on  that  day  a  landlord's  war- 
rant was  issued,  and  1,500  tons  of  pig  iron 
In  the  storage  company's  yard  were  distrain- 
ed for  rent.  The  iron  so  distrained  was  on 
the  premises  leased  by  the  Slnnemahonlng 
Iron  &  Coal  Company  to  Frank  B.  Balrd,  and 
the  warrant  was  Issued  against  Frank  B. 
Balrd  as  tenant. 

"(9)  After  distraint,  and  before  sale  on  tbe 
landlord's  warrant,  the  American  Pig  Iron 
Storage  Warrant  Company  brought  replevin 
for  the  iron  so  distrained. 

"(10)  It  appears  that  C.  B.  Balrd  Is  a  brotb- 
er  of  Frank  B.  Balrd;  that  C.  B.  Balrd  ft  Ca 
Is  C.  B.  Baird;  that  tbe  Emporium  Furnace 
Company  Is  Frank  B.  Balrd,  C.  B.  Baird,  and 
a  clerk  of  C.  B.  Baird  &  Co.  It  further  ap- 
pears that  C.  B.  Baird  furnished  the  capital 
and  management  of  the  Emporium  Furnace 
Company;  that  he  arranged  with  the  storage 
company  to  lease  the  ground  and  accept  tbe 
Iron;  that  he  directed  the  iron  to  be  put  In 
the  storage  yard,  and  also  directed  when  it 
was  to  be  taken  out 

"(11)  Possession  was  taken  by  tbe  lessee, 
Frank  B.  Baird,  of  the  entire  demised  prop- 
erty, the  blast  furnace  put  Into  operation, 
and  upwards  of  11,000  tons  of  pig  iron  made 
and  piled  on  the  leased  premises  prior  to  the 
distraint. 

"(12)  The  rent  for  the  month  of  October, 
1900,  was  distrained  for,  and  an  agreement 
made,  by  which  the  Iron  seized  was  released, 
and,  the  same  questions  being  raised  under 
that  distress  as  are  In  tbls  case,  the  result 
of  that  distress  is  to  depend  upon  the  result 
of  this  case,  and,  if  a  recovery  Is  had  by  the 
landlord,  the  amount  of  the  rent  due  on  tbe 
second  distraint,  which  Is  |1,732.04,  shall  be 
Included  In  the  recovery  In  tbls  case. 

"(13)  There  was  due  and  unpaid  on  the  de- 
mised premises  seated  taxes  In  Lumber  town- 
ship for  the  year  1000,  amounting  to  $190.56, 
and  In  Emporium  borough  seated  taxes  on 
the  demised  premises,  amounting  to  $367.29, 
and  the  unseated  taxes  for  Lumber  township 
for  the  year  1900,  amounting  to  $336.54,  and 
for  Shlppen  township  the  unseated  taxes  for 
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1900,  amounting  to  $229.73,  which  the  lessee 
Obligated  himself  to  pay. 

"(14)  The  leases  to  the  American  Fig  Iron 
Storage  Warrant  Company  by  the  Emporium 
Furnace  Company  were  never  recorded,  nor 
were  they  assented  to  by  the  Slnnemahonlng 
Iron  &  Coal  Company,  nor  ratified  by  them 
In  any  way. 

Conclusions  of  Law. 

"(1)  The  evident  Intent  and  purpose  of  the 
lease  between  the  Slnnemahonlng  Iron  & 
Coal  Company  and  Franlc  B.  Balrd,  dated 
April  19,  1899,  was  to  enable  the  lessee  to 
take  possession  and  assume  control  of  the  en- 
tire demised  premises,  and  utilize  the  same 
for  the  purpose  of  making  pig  Iron.  It  was 
not  within  the  contemplation  of  the  parties 
that  the  said  lessee  would  sublet  a  portion  of 
the  demised  premises  to  another  corporation 
for  the  purpose  of  carrying  on  an  Independent 
business  In  no  way  ■  necessarily  connected 
with  the  business  contemplated  by  said  lease. 

"(2)  The  general  rule  Is  that  whatever 
goods  and  chattels  the  landlord  finds  upon 
the  demised  premises,  whether  they  belong 
to  the  tenant,  undertenant,  or  a  stranger,  .are 
distrainable  by  him  for  rent  Kessler  r.  Mc- 
Conachy,  1  Rawle,  435;  Price  v.  McCalUster, 
3  Grant,  Cas.  248;  Karns  v.  McKlnney,  74 
Pa.  387;  Kleber  v.  Ward,  88  Pa.  93;  Whiting 
V.  Lake,  91  Pa.  349;  Murphy  v.  Borland,  92 
Pa.  90;  Page  v.  Middleton,  118  Pa.  546.  12 
Atl.  415.  To  this  general  rule  are  exceptions: 
First,  fixtures  which  are  annexed  to  the  free- 
hold, and  become  part  of  it;  second,  chattels 
placed  on  the  premises  'to  be  wrought,  work- 
ed up,  or  managed  In  the  way  of  the  tenant's 
trade  or  employment,'  as  in  the  case  of  a 
tailor,  warehouse  keeper,  boaraing  house 
keeper,  and  livery  stable,  etc.  In  Brown  v. 
Sims.  17  Serg.  &  R.  138,  it  was  held  that  'the 
goods  of  a  third  person,  placed,  in  the  way 
of  trade,  on  storage  in  the  warehouse  of  one 
who  used  the  trade  and  business  of  a  mer- 
chant, and  received  goods  and  merchandise 
from  merchants  and  traders  on  storage,  are 
not  liable  to  distress  for  rent  for  such  ware- 
bouse,  though  found  on  the  premises.'  In 
this  case  Justice  Gibson  said:  'Where  the 
course  of  the  business  must  necessarily  put 
the  tenant  in  possession  of  the  property  of 
his  customers,  it  would  be  against  the  plain- 
est dictates  of  honesty  and  conscience  to  per- 
mit the  landlord  to  use  blm  as  a  decoy,  and 
pounce  upon  whatever  should  be  brought 
within  his  grasp,  after  having  received  the 
price  of  its  exemption  in  the  enhanced  value 
of  the  rent.  *  •  •  To  take  goods  on  stor- 
age, though  not  the  appropriate  business  of 
our  merchants.  Is  of  such  common  occurrence 
as  to  furnish  an  Intendment  that  it  enters 
into  the  consideration  of  the  parties  to  every 
lease  of  a  warehouse.  The  landlord  knows 
that  It  Is  to  be  used  for  the  general  purposes 
of  trade,  and,  as  this  sort  of  bailment  usually 
forms  a  part  of  the  business  of  commerce. 
we  are  bound  to  say  the  parties  had  regard 


to  It  as  one  of  the  usages  of  trade,  and  the 
landlord  must,  therefore,  be  considered  as 
having  waived  his  privilege  in  this  particular 
Instance.'  In  the  present  case  It  is  not  pre- 
tended or  claimed  that  when  the  lease  was 
made  between  the  parties  they  had  in  view 
the  subletting  of  these  premises  to  the  storage 
company  for  the  purpose  of  storing  iron  made 
at  said  furnace. 

"(3)  'The  goods  of  a  subtenant  are  liable 
to  be  distrained  for  rent  of  the  original  ten- 
ant, under  whom  he  claims,  and  who  has 
surrendered  big  lease  In  the  middle  of  the 
term.'  Hessel  v.  Johnson,  45  Leg.  Int.  474. 
'A  subtenant  cannot  compel  the  lessor  to  sell 
the  goods  of  the  original  lessee,  in  satisfac- 
tion of  the  rent  In  arrears,  before  having  re- 
course to  his  own.'  Jimlson  v.  Reifsneider. 
97  Pu.  13C.  'The  goods  of  one  who  entered 
under  the  lessee  are  liable  to  be  distrained 
for  the  rent  reserved,  though  be  hold  over 
after  the  determination  of  the  lease.'  Whit- 
ing V.  Lake,  91  Pa.  349.  The  goods  of  a 
stranger  In  the  possession  of  the  tenant  as  a 
matter  of  favor  and  without  hire  are  not  ex- 
empt from  distress  tor  rent'  Page  v.  Mid- 
dleton, 118  Pa.  546,  12  Atl.  415.  Under  th? 
authority  of  these  cases  our  conclusion  is  that 
the  pig  iron  piled  In  the  storage  yard  of  the 
American  Pig  Iron  Storage  Warrant  Compa- 
ny does  not  come  within  any  of  the  excop- 
tions  to  the  general  rule  that  property  found 
on  the  demised  premises  is  distrainable  for 
rent." 

Argued  before  MITCHELL,  DEAN,  FELL. 
BROWN,  and  POTTER,  JJ. 

B.  Gordon  Bromley,  C.  H.  McCanley,  and 
Thomas  De  Witt  Cuyler,  for  appellant 
Johnson  &  McNarney  and  W.  W.  Webb,  for 
appelleee. 

DEAN,  J.  In  April,  1899,  Frank  B.  Baiid 
.leased  from  the  Slnnemahonlng  Iron  &  Coal 
Company,  a  corporation.  Its  furnace  prop- 
erty In  Cameron  county,  consisting  of  about 
10,000  acres  of  land,  with  blast  furnace,  coal 
washers,  mines,  coke  ovens,  railroad  sidings, 
and  like  Improvements,  for  three  years  from 
date  of  lease.  The  lessee  covenanted  to  pay 
a  minimum  annual  rental  of  $14,000  quarter- 
ly, and  on  the  execution  of  the  lease  at  once 
took  possession.  The  lease  was  to  be  bind- 
ing upon  both. parties,  their  heirs,  executors, 
administrators,  and  assigns.  There  was  no 
express  provision  as  to  subletting  at  restric- 
tion as  to  terms  of  sublease;  so  it  may  be 
assumed  that  there  was  plainly  an  implica- 
tion of  a  right  to  sublet  In  December,  1899, 
the  tenant  assigned  his  lease  to  Chester  R 
Bah-d,  and  he  assigned  it  to  the  Emx)orium 
Furnace  Company,  a  corporation  promoted 
by  Baird,  and  this  company  continued  to 
manufacture  pig  iron  in  large  quantities,  pil- 
ing It  up  on  the  property  near  the  casting 
house  from  day  to  day  as  it  was  manufac- 
tured. By  this  method  of  conducting  its 
business  the  furnace  company  had  accomu- 
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lated  on  t&e  premises  at)oat  7,200  tons  of  pig 
Iron  when  It  leased  this  small  part  of  the 
land  to  the  Fbiladelphla  Warehouse  Compa- 
ny for  warehouse  purposes.  Then,  on  July 
25,  1800,  the  warehouse  company  leased  that 
part  of  the  land  to  the  American  Pig  Iron 
iitorage  Warrant  Oompauy,  a  New  Jersey 
corporation,  having,  under  our  statutes,  full 
authority  to  do  business  In  Pennsylvania, 
sncb  as  to  receive  Iron  on  storage,  and  to 
issue  its  negotiable  warrants  ttaoefor.  It 
bad  a  large  quantity  of  this  pig  Iron  near 
the  furnace  In  Its  storage  yard,  a  few  feet 
from  the  fnmace,  which  had  been  manufac- 
tured at  the  furnace,  and  on  which  It  had 
Issued  warrants,  many  of  them  to  the  fur- 
nace company  and  to  C.  R.  Balrd  &  Co.,  the 
first  lessees  from  the  owner.  The  lessees 
fell  in  arrears  for  rent  to  the  amount  of  $7,- 
ri36.36.  A  landlord's  warrant  was  issued  to 
Constable  Xentzer,  who,  by  virtue  of  it, 
seized  the  pig  Iron  In  the  alleged  storage  yard 
ot  the  American  Pig  Iron  Storage  Warrant 
Company,  this  appellant.  This  latter  com- 
pany tien  replevied  the  Iron  seized  by  the 
constable,  alleging  the  iron  was  not  lawfully 
subject  to  distraint  for  rent,  it  being  the 
property  of  the  storage  warrant  company. 
When  the  case  came  on  for  trial,  the  parties 
by  agreement  submitted  the  issue,  both  fact 
and  law,  to  the  decision  of  the  conrt  under 
the  act  of  1874  (P.  L.  109). 

The  court,  in  opinion  filed,  gave  Judgment 
for  the  Slnnemahonlng  Iron  Company  and 
the  constable,  thus.  In  etTect,  holding  that  the 
lion  was  subject  to  distress  for  rent  From 
that  Judgment  comes  this  appeal  by  the  stor- 
age warrant  company  with  21  assignments 
of  error.  The  subject  of  all  of  them  is  so 
fully  discussed  in  the  opinion  of  the  learned 
Judge  of  the  court  below  that  but  little  fur- 
ther need  be  here  said.  The  only  question 
raised  in  our  mluds  as  to  the  correctness  of 
the  legal  conclusion  of  the  conrt  has  its 
source  In  the  act  of  the  24tb  of  September, 
1866  (P.  L.  1807,  1363).  That  act,  after  au- 
thorizing the  issuing  of  warrants  by  ware- 
housing companies,  and  making  such  war- 
rants negotiable,  goes  on  to  say:  "And  any 
person  to  whom  the  said  receipt  or  bill  of 
lading  may  be  so  transferred  shall  be  deemed 
and  taken  to  be  the  owner  of  the  goods, 
wares  and  merchandise  therein  specified,  so 
as  to  give  security  and  validity  to  any  lien 
created  on  the  same,  subject  to  the  payment 
of  freight  and  charges  thereon."  This  act 
was  obviously  framed  for  the  protection  of 
the  warrant  holders,  and  it  is  the  duty  of  the 
courts  to  give  full  effect  to  its  intent,  but 
tbey  cannot  go  further,  and  by  construction 
disregard  or  subvert  the  law  which  long  set- 
tled the  rights  of  a  landlord  to  distrain  for 
rent  the  goods  on  the  demised  premises.  But 
for  this  act,  there  conld  be  no  question  rais- 
ed as  to  the  right  of  the  landlord  to  seize 
tblB  Iron  made  in  the  leased  furnace  from 
ore  and  coal  mined  on  the  leased  land.  It 
bad  been  taken  from  the  casting  house  and 
B4A.-6SVi 


piled  about  the  same  distance  from  the  fur- 
nace as  It  would  have  been  had  there  beeu 
no  transfer  to  the  storage  company.  The 
warrant  Itself  does  not  determine  and  fix 
that  the  Iron  has  been  warehoused.  There 
must  have  been  an  actual  change  of  pos- 
session. Any  other  ruling  would  suggest  a 
most  fruitful  method  of  frand,  which  Is  not 
warranted  by  any  reasonable  interpretation 
of  the  act. 

Notice  the  character  of  warehousing  done 
here:  The  lessee  was  in  arrears  for  more 
than  a  quarter's  rent  The  iron  manufac- 
tured before  and  during  that  quarter  had 
been  piled  up  Just  where  it  lay  when  seized. 
At  the  end  of  the  quarter  the  storage  com- 
I>any  leased  from  the  tenant  the  small  piece 
of  land  on  which  the  Iron  was  piled,  ran  a 
wire  fence  around  It,  and  claims  that  It  was 
stored  by  the  storage  company  on  its  prem- 
ises; therefore,  under  the  act  of  1866,  it  Is 
not  subject  to  distress  for  rent.  Notice  of 
this  subletting  was  not  given  the  landlord. 
It  was  answered  he  was  not  entitled  to 
notice.  This  may  be,  If  the  subletting  was 
for  the  same  purpose  as  the  original  lease— 
the  manufacture  of  iron.  But  this  sublease 
was  for  warehouse  and  storage  purposes.  It 
may  well  be  doubted  whether  the  implied 
right  of  the  first  lessee  to  assign  a  right  to 
manufactm-e  Iron  embraced. the  right  to  as- 
sign a  part  of  the  demised  premises  for  other 
and  distinct  purposes.  But  the  finding  of 
fact  by  the  court  below  clearly  vindicates 
the  Judgment  on  another  ground.  Appellant 
argues  that  the  rule  as  announced  by  Gib- 
son, C.  J.,  In  Brown  v.  Sims,  17  Serg.  &  R. 
138,  must  control  the  case  before  us.  It  may 
be  said  that  Brown  v.  Sims  was  no  modifi- 
cation of  or  departure  from  the  common- 
law  rule  that  the  goods  on  the  demised  prem- 
ises are  liable  to  distress  for  rent.  It  is 
merely  an  exceptional  case  on  its  facts,  as 
appears  from  the  language  of  the  opinion 
thus:  "Where  the  course  of  the  business 
must  necessarily  put  the  tenant  In  posses- 
sion of  the  property  of  his  customers,  it 
would  be  against  the  plainest  dictates  of 
honesty  and  conscience  to  permit  the  land- 
lord to  use  ie  a  decoy  and  pounce  upon 
whatever  should  be  brought  within  his  grasp, 
aft^  having  received  the  price  of  Its  exemp- 
tion in  the  enhanced  value  of  the  rent." 
From  that  follows  a  long  line  of  exceptional 
cases  on  similar  facts  down  to  Kama  v.  Mc- 
Klnney,  74  Pa.  387,  where,  after  an  elabo- 
rate discussion  of  most  of  them,  the  excep- 
tions to  the  rule  are  all  embraced  In  these 
few  words:  "When  the  tenant.  In  the  course 
of  his  business,  is  necessarily  put  In  pos- 
session of  the  property  of  those  with  whom 
be  deals  or  those  who  employ  him,  such 
property,  although  upon  the  demised  prem- 
ises, is  not  liable  to  distress  for  rent  due 
thereon  from  the  tenant"  This  pig  iron  did 
not  come  upon  the  demised  premises  from 
the  possession  of  a  third  person.  It  was 
manufactured  and  piled  there  by  the  ten- 
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ant  It  was  not,  necessarily,  there  for  any 
purpose.  Appellant  ran  a  wire  fence  around 
It,  and  left  it  there  for  its  own  convenience, 
and  then  aeaumed  it  was  In  its  storage  yard 
or  warehouse,  without  even  notice  to  the 
landlord  that  there  had  been  a  constructive 
change  of  ownership.  These  findings  of  fact 
by  the  court  below  bring  the  Iron  under  the 
operation  of  the  general  rule  that  the  goods 
on  the  demised  premises  are  distralnable  for 
rent,  and  which  does  not  encourage  what 
Blackstone  calls  "a  dangerous  combination 
between  strangers  and  tenants  to  defraud 
the  landlord  of  his  rent,"  or,  as  the  court  be- 
low puts  it,  "all  that  would  be  necessary,  as 
was  done  In  this  case,  would  be  to  deposit 
the  entire  output  in  this  storage  yard,  and, 
when  there  deposited,  claim  that  it  was  ex- 
empt from  distress  for  rent."  On  the  facta 
as  found,  this  question  is  not  affected  by  the 
act  of  1866.  If  the  Undlord  had  hauled  his 
Iron  to  appellant's  storage  yard,  and  placed 
It  In  their  custody  and  control,  and  they  had 
Issued  warrants  upon  it,  the  holder  of  the 
warrant  would  have  been  protected  by  that 
act  Nevertheless,  while  the  act  hedges 
around  the  owner  of  the  warrant  with  almost 
every  possible  protection,  he  must  run  the 
risk  of  the  warehouseman  Issuing  a  warrant 
upon  goods  that  never  were  legally  put  In 
hla  possiesslon  by  a  landlord  who  has  a  prior 
right  of  Hen. 

All  the  assignments  of  error  are  overruled, 
and  the  Judgment  i$  afllrmed. 


MINBRSVILLB  BOROUGH  v,  SCHUYL- 
KILL ELECTRIC  RY.  CO.  et  aL 
(No.  1.) 

(Supreme  Comt  of  Pennsylvania.     April  10, 
1903.) 

STRBBT     RAILROADS  —  USE     OF      STRBBTB  — 

BREACH  OP  CONDITIONS— FORFKITCRB 

OF  RIGHT— LACHES. 

1.  Where  a  street  railway  company  has  been 
mrauted  by  a  borough  the  right  to  use  a  street 
on  the  condition  that  such  right  shall  be  for- 
feited if  it  does  not  within  a  year  build  a  cer- 
tain extension,  the  borough  can  remove  the 
track  from  the  street  if  the  extension  is  not 
constructed  wlthiu  a  year. 

2.  Where  a  street  railroad  has  failed  to  build 
an  extension,  which  was  the  condition  of  its 
obtaining  the  use  of  the  streets,  indulgence  by 
the  borough  In  commencing  proceedings  to  com- 
pel removal  of  the  tracks,  where  the  delay 
leads  to  no  change  in  the  situation,  is  not  laches 
on  the  part  of  the  borough. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  by  MinersvlUe  Borough  against 
Schuylkill  Electric  Railway  Company  and  an- 
other. Decree  for  plaintUT,  and  defendants 
appeal.    Affirmed. 

The  following  are  the  findings  of  fact  of 
the  court  below: 
"The  People's  Railway  Company  was  In- 

I'  1.  8m  Municipal  Corporation!,  vol.  M,  Cent  Die. 
,  tu. 


corporated  under  an  act  of  the  General  As- 
sembly approved  April  4,  1865  (P.  L.  815), 
which  provides,  inter  alia,  as  follows:  It 
gives  to  the  People's  Railway  Company  the 
right  to  lay  out  and  construct  a  railway,  with 
one  or  more  tracks,  with  turnouts  and.  sid- 
ings, from  and  In  the  borough  of  Fottsville, 
to  any  i>olnt  or  points.  In  any  direction,  in 
the  county  of  Schuylkill,  not  ezceedine  six 
miles  in  length,  as  the  directors  may  select, 
and  through  any  street  or  boroughs  or  roads, 
or  by  any  routes  they  may  deem  advisable 
and  to  cross  at  grade,  or  connect  wltb  any 
other  railway  now  constructed  or  that  may 
be  hereafter  constructed,  and  to  carry  pas- 
sengers or  freight  along  such  route  or  streets 
as  may  be  used  by  said  railway  to  equip  said 
road.  Provided,  that  the  road  constructed 
under  the  provisions  of  this  act  sball  not  be 
worked  by  steam;  and  provided,  further,  that 
It  shall  not  cross  at  grade  any  of  the  tracks 
of  the  Philadelphia  &  Beading  Railroad. 
That  the  company  may  commence  and  com- 
plete said  railway  at  any  time  within  three 
years  from  the  passage  of  this  act,  the  com- 
pletion of  any  one  mile  thereof  perpetuating 
all  the  rights  hereby  conferred.  That  the 
said  company  shall  be  subject  to  all  provi- 
sions of  any  act  regulating  railroad  compa- 
nies, approved  February  19,  1819,  so  far  as 
the  same  are  not  altered  or  supplied  by  this 
act'  A  supplement  to  this  act  was  passed 
on  April  28,  1871  (P.  L.  503),  which  provides. 
Inter  alia:  'That  the  time  provided  In  the 
act  of  the  General  Assembly  of  the  common- 
wealth, approved  April  4,  1865,  entitled.  "An 
act  to  incorporate  the  People's  Railway  Com- 
pany," be  and  the  same  is  hereby  extended 
until  the  expiration  of  three  years  from  and 
after  this  date.  That  it  shall  be  lawful  to 
use  the  dummy  steam  engines  upon  the  rail- 
ways of  said  company,  and  to  cross  at  grade 
the  track  or  railway  of  any  other  railway 
company.'  A  second  supplement  was  approv- 
ed March  14,  1878  (P.  L.  287),  which  pro- 
vides that  section  4  to  the  supplement  to  the 
act  entitled  'A  supplement  to  an  act,  entitled 
"An  act  to  Incorporate  the  People's  Railway 
Company.'"  approved  April  4,  1865,  be  so 
amended  as  to  allow  to  said  company  the 
use  of  any  kind  of  locomotive  engines  upon 
the  railways  of  said  company,  and  that  said 
company  shall  not  be  restricted  to  the  use  of 
the  dummy  steam  engine  as  provided  In  said 
section  to  said  supplement 

"About  1872  or  1873  (the  exact  date  does 
•not  appear  from  the  evidence)  the  said  com- 
pany constructed  Its  lines,  which  commenced 
in  the  borough  of  Mt.  Carbon,  and  ran 
through  Center  street.  In  the  borough  of 
PottsvlUe,  out  into  Flshbach,  a  suburb  of 
PottsvlUe.  At  Center  and  Market  streets  in 
PottsvlUe  the  line  branched  oft  and  ran  out 
Market  street  to  Twelfth  street  down  Twelfth 
street  for  several  blocks,  and  then  turned  off 
to  a  depot  erected  by  said  company.  AH  this 
part  of  the  line  of  the  People's  Railway  was 
operated  by  horse  cars.    From  the  depot  on 
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TweUtb  street  the  lloe  continued  on  private 
right  of  way  to  the  borough  of  MinersrlUe, 
and  ran  on  South  D.elaw^.e  avenue,  in  said 
borough  of  Mineravllle,  to  the  south  side  of 
Sunbury  street,  a  "distance  ot  about  1,200 
feet.  This  part  of  the  line  was  operated  by 
locomotive  and  passenger  cars.  They  also 
carried  freight  and  coal  over  this  part  of  the 
road.  The  road  was  operated  continuously, 
so  far  as  appears  from  the  evidence  before 
us,  by  the  People's  BaUway  Compaiiy,  until 
about  the  year  1890,  when  the  portion  of  the 
tracks  lying  east  of  their  depot  in  the  bor- 
ough of  Potts vllle— the  portion  operated  l^ 
horse  power— was  leased  to  the  Schuylkill 
Electric  Railway  Company,  was  electrically 
Installed,  and  electric  cars  run  over  that  por- 
tion of  the  road.  On  February  1,  1895,  an- 
other agreement  was  entered  into  between 
tbe  Schuylkill  Electric  Railway  Company  and 
the  People's  Railway  Company,  by  which  the 
former  were  granted  the  rights  of  running 
their  cars  over  that  i>ortlon  of  the  road  run- 
ning from  the  depot  In  Pottsville  to  the  south 
side  of  Sunbury  street,  in  Minersvllle,  or,  in 
other  words,  that  portion  over  which  locomo- 
tives then  ran.  This  line  was  electrically  in- 
stalled, and  electric  cars  started  to  run  on 
March  10,  1895,  and  have  run  continuously 
since  that  date.  The  People's  Railway  Com- 
pany retain  possession  of  the  said  line,  re- 
pair the  roadbed,  make  the  schedules,  and 
employ  some  of  the  station  agents,  as  ap- 
pears from  the  evidence,  all  under  supervi- 
sion of  its  own  superintendent.  They  also 
have  agreement  with  tbe  Lehigh  Valley  and 
tbe  Philadelphia  &  Reading  Railroad  Compa- 
ny, by  which  these  latter  companies  run 
trains  over  a  portion  of  this  road  between  the 
boroughs  of  Pottsville  and  Minersvllle.  On. 
October  21,  1896,  the  borough  of  MlnersvUte 
passed  an  ordinance  granting  the  Schuylkill 
Electric  Railway  Company  the  right  of  way 
set  forth  in  the  bill,  and  all  the  conditions  of 
this  ordinance  were  accepted  by  the  said 
company  In  writing.  The  road  on  Sunbury 
street  In  the  borough  of  Mlnersvilie,  tbe  right 
to  lay  which  was  granted  by  the  above  ordi- 
nance, was  built  prior  to  the  passage  of  the 
ordinance,  but  cars  were  not  run  on  Sunbury 
street  until  after  the  passage  thereof.  The 
Schuylkill  Electric  Railway  Company  entered 
into  an  agreement  with  the  Philadelphia  Con- 
struction Company  on  December  29,  1894,  for 
the  construction  of  branches,  famishing  of 
rails,  erection  of  a  power  house,  etc.,  among 
which  were  the  branches  enumerated  in  tbe 
above  ordinance.  Ties  and  rails  wer«  dis- 
tributed along  part  of  the  route  into  the 
HeckschersviUe  Valley,  but  were  afterwards 
removed,  the  date  of  which  does  not  appear. 
The  defendants.  In  their  answer,  admit  that 
they  failed  to  carry  out  the  provisions  of  the 
above  ordinance  by  building  the  road  into 
tbe  Heckschersvllle  Valley,  but  aver  that 
they  contracted  with  the  Philadelphia  Con- 
struction Company  for  tbe  construction  of 
tbe  same,  but  said  company  became  insol- 


Teiit,  and  the  rails  and  ties  above  referred  to 
were  sold  under  execution  and  carried  away; 
and  they  allege  in  the  answer  that  after  that 
the  SchuylldU  Electric  Railway  Company  could 
not  get  the  necessary  risbts  of  way.  In  the 
evidence  of  Hon.  R.  H.  Koch,  who  was  then 
president  of  the  Schuylkill  Electric  Railway 
Company,  he  gives  as  their  reasons  for  their 
failure  to  carry  out  this  condition  of  the  ordi- 
nance the  want  of  funds.  We  cannot  find  as 
a  fact  that  either  of  these  reasons  was  the 
cause  of  the  failure  to  construct  tbe  Heck- 
schersvllle Branch.  Judge  Koch,  in  his  testi- 
mony, admits  that  he  knew  at  the  time  he 
obtained  the  passage  of  this  ordinance  from 
the  borough  of  Minersvllle  that  numerous 
Judgments  were  entered  against  tbe  con- 
struction company,  and  that  was  his  reason 
for  asking  for  one  year's  time  to  complete  the 
road.  From  the  evidence  of  both  Koch  and 
King,  it  does  not  appear  to  us  that  such  ef- 
forts were  used  as  would  justify  us  In  con- 
cluding the  necessary  rights  of  way  could  not 
be  procured.  The  next  step  in  point  of  time 
was  the  lease  entered  into  between  the 
Schuylkill  Electric  Railway  Company  and  tbe 
Pottsville  Union  Traction  Company,  dated 
August  6,  1890,  whereby  the  railway  compa- 
ny leased  to  the  traction  company  all  its  lines 
and  franchises.  It  is  admitted  in  defendants' 
answer  that  this  lease  was  without  the  con- 
sent of  the  complainant  or  Its  local  authori- 
ties. It  is  further  shown  by  the  evidence 
that  the  schedule  of  running  cars  every  forty- 
five  minutes,  as  set  forth  in  the  ordinance, 
was  not  carried  out  continuously  diu-lng  the 
day,  but  that  at  one  period  in  the  morning 
and  one  In  the  afternoon  a  longer  time  elaps- 
ed between  the  running  of  cars,  and  also 
that  on  two  of  the  trips  the  cars  only  ran  to 
the  depot  on  South  Delaware  avenue,  instead 
of  to  the  end  of  Sunbury  street,  as  the  condi- 
tions of  the  ordinance  provide. 

"The  bin  of  plalntltr  was  filed  on  Septem- 
ber 3,  1900.  Between  the  passage  of  the  or- 
dinance and  the  filing  of  the  bill,  numerous 
resolutions  were  passed  by  council  of  the 
borough  of  Minersvillei  among  which  the  fol- 
lowing are  in  evidence: 

"Resolution  March  5,  1898.  ScbuylkUl 
Electric  Railway  Company  be  notified  to  pave 
at  Delaware  avenue  and  Sunbury  street  ac- 
cording to  the  ordinance. 

"July  7,  1898.  Railway  committee  were  In- 
structed to  meet  Schoylkill  Electric  Railway 
Company  and  ask  for  the  privilege  of  taking 
up  the  stone  along  the  track  on  Sunbury 
street  for  use  at  other  places  in  the  borough, 
and.  If  the  privilege  is  granted,  if  the  Schuyl- 
kill Electric  Railway  Company  will  fix  up 
the  street  where  the  stone  were  taken  from, 
and  keep  that  portion  of  the  street  In  repair. 

"August  4,  1898.  Chairman  Shindal,  of  the 
Schuylkill  Electric  Railway  committee,  re- 
ported some  action  soon  to  be  taken  by  the 
Schuylkill  Electric  Railway  Company  regardr 
Ing  the  stone  along  the  car  tracks  on  Sun- 
bury street 
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"September  1,  1808.  Electric  railway  com- 
mittee rejjtorted  that  the  council  were  at  lib- 
erty to  take  up  the  stones  on  Sunbury  street, 
but  the  borough  must  fix  up  the  boles,  and 
hereafter  keep  the  eighteen  inches  of  the 
street  tn  repair.  Tliey  also  reported  that  the 
Schuylkill  Electric  Railway  Ciompany  will  put 
the  street  In  good  repair  at  Botbermel's  Ho- 
tel 

"May  4,  1899.  Chief  burgess  be  Instructed 
to  notify  electric  railway  company  to  have 
defects  In  road  and  crosBings  fixed,  giving 
them  limited  time  to  do  It,  and.  If  not  com- 
piled with,  have  street  committee  do  It,  and 
charge  company  for  same. 

"June  29,  1899.  Chief  burgess  notify  elec- 
trie  railway  company  to  fix  rut  on  East  Sun- 
bury  street,  also  crossing  from  Pottsvllle  and 
Sunbiury  streets,  and  that  they  will  be  beld 
responsible  for  any  damages  that  may  occur 
through  neglect  to  comply. 

"July  2,  1900.  Motion  that  solicitor  be  In- 
structed to  proceed  at  once  by  all  legal  meas- 
ures to  compel  electric  railway  company  to 
carry  out  their  contract,  or  stop  them  from 
coming  into  town  at  all. 

"July  18,  1900.  Solicitor  was  Instructed  to 
proceed  against  company. 

"August  2,  1900.  'Whereas,  the  Schuylkill 
Electi'lc  Railway  Company  has  failed  to  car- 
ry out  the  conditions  of  an  ordinance  or  con- 
tract made  with  the  borough  of  Minersvllle 
October  21,  1896,'  etc.,  'resolved,  that  the 
borough  of  Minersvllle,  by  their  council,  here- 
by again  declare  the  rights,  privileges  and 
franchises  granted  under  said  agreement  or 
ordinance  null  and  void.' 

"From  the  resolutions  of  council  above  set 
forth,  and  from  the  evidence  before  us,  we 
find  that  the  council  from  time  to  time  en- 
deavored to  have  the  railway  company  keep 
the  streets  along  the  line  of  its  tracks  In  good 
condition,  and  also  that  they  made  attempt 
to  have  this  company  carry  out  Its  agree- 
ments, and  that  finally  they  instructed  their 
solicitor  to  bring  suit" 

Upon  the  facts  as  found  above,  the  court 
entered  a  decree  declaring  the  defendant's 
right  to  use  the  street  was  forfeited,  and  that 
the  company  should  be  enjoined  from  run- 
ning its  cars  upon  the  street,  and  should  be 
compelled  to  remove  Its  tracks  and  restore 
the  street  to  its  original  condition. 

Argued  before  MITCHELL,  DEAN.  FELL, 
BROWN,  MESTREZAT,  ami  POTTER,  JJ. 

Ouy  E.  Farquhar  and  R.  H.  Kocb,  for  ap- 
pellants. David  A.  Jones  and  C.  N.  Brumm, 
for  appellee^ 

FELL,  J.  The  right  of  the  Schuylkill  Elec- 
tric Railway  Company,  or  Its  successor,  the 
Pottsvllle  Union  Traction  Company,  to  occu- 
py Sunbury  street,  in  the  borough  of  Miners- 
vllle, rests  entirely  upon  the  ordinance  of 
October  21,  1896.  The  grant  of  this  right  to 
the  Schuylkill  Electric  Railway  Company 
was  on  the  condition  that  within  one  year 


the  company  should  construct  and  operate  a 
railway  from  Sunbury  street,  through  HeCk- 
chersville  Valley,  to  Olen  Carbon.  The  or- 
dinance contained  the  following  provisions: 
"The  right  above  granted  to  the  said  com- 
pany to  construct  and  lay  a  track  on  Sun- 
bury street  or  maintain  the  same  where  al- 
ready constructed  shall  be  forfeited  by  said 
company  and  its  successors  unless  a  track  is 
constructed,  maintained  and  operated  into 
and  along  HeckschersvUle  Valley  to  Scotf  s 
Store,  in  Olen  Carbon,  within  one  year  of 
the  acceptance  of  this  ordinance  by  the 
Schuylkill  Electric  Railway  Company."  "All 
rights  and  franchises  heretofore  and  bereby 
granted  on  any  of  the  streets  of  said  borough 
to  said  railway  company  shall  be  void  unless 
the  said  company  shall  construct,  maintain 
and  operate  a  railway  on  Sunbury  street  and 
a  branch  Into  HeckschersvUle  Valley  to  Glen 
Carbon  under  the  rights  and  franchises  grant- 
ed by  the  said  borough."  The  condition  Im- 
XKtsed  by  tiie  ordinance  was  a  reasonable  one 
The  inhabitants  of  Minersvllle,  many  of 
whom  were  employed  in  mining  operations  in 
the  HeckschersvUle  Valley,  were  Interested  in 
the  extension  of  the  branch  road  which  bad 
been  projected  by  the  railway  company. 
This  condition  was  expressly  accepted  by  the 
railway  company,  and  it  became  a  contra  in 
between  the  parties,  by  which  the  right  to 
occupy  the  street  was  regulated,  and  it  was 
binding  upon  the  defendants.  The  power  of 
the  borough  to  give  or  refuse  consent  to  the 
occupation  of  Its  streets  was  unqualified,  and 
the  power  to  impose  reasonable  conditions 
was  necessarily  implied.  Allegheny  City  t. 
MllMlle,  etc..  Street  Railway  Co.,  169  Pa. 
411,  28  Atl.  202;  Plymouth  Township  v. 
Chestnut  Hill,  etc.,  Railway  Co.,  168  Pa.  181, 
82  Atl.  19.  Ties  and  rails  for  tbe  proposed 
extension  of  the  branch  road  were  distributed 
along  the  route  before  the  passage  of  the  oi^ 
dinance.  These  were  removed  after  the  ordi- 
nance, granting  permission  to  occupy  the 
street  had  been  passed.  The  court  fonnd 
that  the  work  was  abandoned  by  the  railway 
company,  and  that  it  made  no  reasonable  ef- 
fort to  complete  the  road.  This  finding  ap- 
pears to  be  fully  sustained  by  the  testimony, 
and  it  established  as  a  fact  the  failure  of  the 
company,  without  adequate  reason,  to  per- 
form a  condition  on  which  tbe  grant  was 
made. 

There  was  nothing  In  the  conduct  of  thp 
Iwrough  to  give  rise  to  an  estoppel.  Its  offi- 
cers notified  the  railway  companies  that  they 
would  Insist  upon  the  building  of  the  branch 
road,  and  the  delay  In  commencing  proceed- 
ings against  them  was  indulgence,  only, 
which  led  to  no  change  In  the  situation  to 
their  prejudice.  As  this  conclusion  fully  sus- 
tains the  decree  entered,  It  is  unnecessary  to 
consider  the  other  grounds  upon  which  it  is 
based: 

The  decree  Is  affirmed,  at  the  cost  of  the 
appellants,  with  leave  to  the  court  of  common 
pleas  to  fix  such  a  time  for  tbe  removal  of 
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the  tracks  of  the  railway  company,  and  tbe 
restoration  of  the  street  to  the  condition  It 
was  in  before  tbey  were  laid,  as,  nnder  the 
drcnmstances,  may  be  deemed  reasonable 
and  Jnst 


MINERSVILLB  BOROUGH  v.  SOHUYIi- 

KILL  BLBCTBIC  ICT.  CO.  et  aL 

(No.  2.) 

(Supreme  Conrt  of  PennsylTaula.     April  20, 
1003.) 

STREET    RAniROAD— LEASE     OF    TRACKS— OB- 
JECTION BY  BOROUGH. 

1.  A  borough  caunot  object  that  a  street  rail- 
road company  incorporated  under  a  special  act 
of  the  Legislature,  giving  it  a  right  to  lay  its 
tracks  in  the  borough  without  municii^al  con- 
sent, has  exceeded  its  powers  in  entering  Into 
an  agreement  for  the  lease  of  its  traclcs;  sncb 
question  being  for  the  commonwealth  only. 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bin  by  Mincrsvllle  Borough  against  Schuyl- 
kill Electric  Railway  Company  and  another. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  DEAK,  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

C.  N.  Brumm  and  David  A.  Jones,  for  ap- 
pellant. Ony  fi.  Farquhar  and  R.  H.  Koch, 
for  appellees. 


FELL,  J.  This  is  an  appeal  by  the  appel- 
lee in  the  preceding  case  from  the  refusal  of 
the  court  to  enjoin  the  use.l^y  the  railway 
companies  of  1,200  feet  of  tracks  on  South 
Delaware  avenue  in  Miuersville,  which  are  a 
part  of  the  line  of  the  defondauts'  road  that 
extends  to  PottsTille.  These  tracks  were  laid 
in  1873  by  the  People's  Railway  Company^  a 
corporation  chartered  by  Act  of  Assembly  of 
April  4,  1805  (P.  L.  815),  and  since  1895  have 
been  used  by  agreement  by  the  Schuylkill 
Electric  Railway  Company.  The  People's 
Railway  Company  had  the  right  to  lay  its 
tracks  in  the  borough  without  municipal  con- 
sent, and  the  fundamental  question  at  the 
bearing  was  whether  the  defendants  bad  ex- 
ceeded tbeir  powers  in  entering  into  an 
agreement  for  the  use  or  lease  of  the  tracks. 
This  question  could  be  raised  only  by  the 
commonwealth.  It  was  properly  held  by  tbe 
learned  Judge  that  "whether  any  of  the  above 
companies  exceeded  their  lawful  authority 
by  becoming  a  party  to  the  contracts  entered 
into  is  a  question  of  excessive  exercise  of 
power  by  a  corporation,  for  which  it  is  ame- 
nable to  the  commonwealth,  but  not  to  a  pri- 
vate suitor  or  another  corporation,  unless 
snch  suitor  has  sustained  a  private  injury, 
or  such  corporation  has  had  its  rights  and 
franchises  invaded.  We  hold  that  this  plain- 
tiff has  not  sustained  such  injury,  and,  as  to 
tbat  part  of  the  road  now  under  discussion, 
have  no   standing   to  maintain  their   bill." 


Western  Pennsylvania  Railroad  Co.'>  Appeal, 
101  Pa.  388. 

Tbe  appeal  is  dismissed  at  tbe  cost  of  tbe 
appellant 


MEIGS  V.  INSURANCE  CO.  OF  NORTH 

AMERICA. 

(Supreme  Court  of  Penasylvania.    April  20, 

1903.) 

INSDRANCE-PRORATINO— CONSTRUCTION  OF 
POUCIES— PROPERTY  COVERED. 

1.  Where  insured  takes  out  two  policies  in- 
suring the  same  property,  bnt  one  of  them 
covers  other  property  also,  without  stating  bow 
much  insurance  applies  to  each  property,  it  is 
not  a  case  of  double  insurance,  and  the  poli- 
cies do  not  prorate. 

2.  An  owner  of  a  building  placed  insurance 
on  building  and  contents,  with  the  privilege  to 
make  an  addition,  "and  this  policy  to  cover  on 
and  in  same."  He  made  an  addition,  placing 
specific  insurance  on  the  addition  and  contents. 
The  latter  policies  provided  tbat  tbe  insurer 
should  not  be  liable  for  a  gi-eater  proportion  of 
any  loss  than  the  amount  "hereby  insured" 
should  bear  to  the  whole  insurance.  The  old 
building  was  slightly  damaged,  but  the  damage 
to  the  addition  was  less  than  the  amount  of 
specific  insurance  on  it.  The  contents  of  the 
addition  were  damaged  to  a  greater  amount 
than  the  specific  insurance,  and  the  insnrance 
on  the  old  building  and  contents  was  much 
greater  than  the  damage.  Beld,  that  the  Iohs 
on  the  addition  and  the  contents  must  be  borne 
by  the  specific  insurance  taken  out  after  the 
addition  was  constructed,  and  that  the  other 
policies  did  not  prorate  with  such  specific  poli- 
cies in  bearing  the  loss  upon  the  addition  auti 
contents. 

Mitchell,  3.,  dissenting. 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  John  Meigs  against  the  Insur- 
ance Company  of  North  America.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

From  tbe  adjudication  it  appeared  that 
plaintiff  had  placed  Are  Insurance  aggregating 
$135,000  upon  a  building,  and  $55,000  upon 
its  contents.  These  policies  each  contained 
the  provision:  "Privilege  granted  to  make  ad- 
ditions, alterations  and  repairs,  and  this  policy 
to  cover  on  and  in  same,"  and  were  referred 
to  by  the  court  as  Class  A.  Subsequently 
plaintiff  built  an  addition,  and  placed  in  13 
companies  specific  Insurance,  aggregating 
$60,000,  upon  tbe  wing  or  addition,  and  $7,- 
SOO  upon  its  contents.  These  policies  were 
referred  to  by  tbe  court  as  Class  B,  and  each 
contained  tbe  following  clause:  "This  com- 
pany shall  not  be  liable  under  this  policy  for 
a  greater  proportion  of  any  loss  on  tbe  de- 
scribed property,  or  for  loss  by  any  expense 
of  removal  from  premises  endangered  by  fire, 
than  the  amount  hereby  Insured  shall  bear 
to  the  whole  Insurance,  whether  valid  or  not, 
or  by  solvent  or  insolvent  insurers,  cover- 
ing such  property.  •  •  •"  A  fire  occurred, 
which  caused  loss,  adjusted  as  follows:  Loss 
on  east  wing  building,  $28.(jGS.50;  loss  on  con- 
tents In  east  wing,  $13,250  (this  Item  includes 
students'   wearing  apparel,  $4,500);  loss  on 
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tnilldlngs  ot&er  than  east  wing,  $1,815.65; 
loss  on  conteBts  in  buildings  other  than  east 
wing,  $2,882.30.  The  defendant  had  Issned 
one  of  Claaa  B  policies,  and  contended  that 
their  pro  rata  share  was  to  be  determined 
by  considering  not  only  the  other  Class  B 
policies,  but  also  the  Glass  A  policies.  It 
paid  to  plaintiff  the  amount  due  according  to 
this  view  ($1,573.25),  without  prejudice.  On 
August  18,  1S02,  Swartz,  P.  J.,  filed  separate 
findings  of  fast  and  conclusions  of  law  ad- 
verse to  the  defendant's  contention,  and  enter- 
ed judgment  for  plaintiff  for  $2,501.04,  the 
amount  due  In  addition  to  the  amount  al- 
ready paid. 

Argued  before  MITCHELL,  DEAN, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

O.  W.  Pepper  and  Montgomery  Evans,  for 
appellant  N.  H.  Larxelere,  Muscoe  H.  Gib- 
son, and  Olllsert  B.  Fox,  for  appellee. 

MESTREZAT,  J.  In  Sloat  v.  Royal  Insur- 
ance Co.,  49  Pa.  14,  88  Am.  Dec.  477,  decided 
by  this  court  In  1865,  the  definition  of 
"doable  insurance"  is  stated  by  Read,  J.,  as 
follows:  "Double  insurance  takes  place  when 
the  assured  makes  two  or  more  Insurances 
on  the  same  subject,  the  same  risk,  and  the 
same  interest  If  there  be  double  Insurance, 
either  simultaneously  or  by  successive  policies, 
in  which  priority  of  Insurance  Is  not  provided 
for,  all  are  insurers,  and  liable  pro  rata.  All 
the  policies  are  considered  as  making  but 
one  policy,  and  therefore  any  one  Insurer 
who  pays  more  than  his  proportion  may  claim 
a  contribution  from  others  who  are  liable. 
Fire  policies  usually  contain  express  and  ex- 
act provisions  on  this  subject"  It  was  there 
held  (following  the  rule  adopted  in  Howard 
Insurance  Co.  v.  Scrlbner,  6  Hill,  298)  that 
where  one  policy  of  insurance  in  a  company 
covers  the  bntldtng  of  the  party  Insrured,  and 
a  subsequent  policy  In  another  company 
covers  the  building,  machinery,  tools,  etc.,  it 
was  not  a  case  of  a  double  Insurance.  In  that 
case  there  was  a  $2,0(X)  policy  on  the  build- 
ing, and  a  $2,500  policy  on  the  building,  ma- 
chinery, tools,  etc.  In  a  suit  on  the  former 
policy,  the  plaintiff  was  allowed  to  recover 
the  entire  amount  of  the  policy,  and  the  de- 
fendant was  not  permitted  to  prorate  with 
the  $2,500  policy.  This  case  has  been  fol- 
lowed and  approved  in  subsequent  decisions 
of  this  court,  the  most  recent  of  which,  con- 
taining a  full  discussion  of  the  subject  IB 
Clarke  v.  Western  Assurance  Co.,  146  Pa. 
561,  23  Atl.  248.,  15  L.  R.  A.  127,  28  Am.  St 
Rep.  821.  The  pro  rata  clause  in  that  case 
was  Identical  with  the  one  In  the  case  at  bar. 
There  Chief  Justice  Paxson,  delivering  the 
opinion,  reviewed  the  former  cases  of  this 
court  on  the  subject,  and  held  that  the  case 
of  Sloat  V.  Insurance  Co.  was  well  decided, 
and  has  since  been  followed  In  all  our  deci- 
sions. The  opinion  says:  "Sloat  v.  Insurance 
Co.  has  been  the  law  of  this  state  for  over  a 
quarter  of  a  century,  and  we  would  not  dls- 


I  tnrb  It  now,  unless  for  grave  reasons.  It 
I  has  been  accepted  and  acted  upon  In  tbe  ad 
I  justment  of  losses.  Moreover,  It  has  been 
I  expressly  recognized  as  law  by  later  cases. 
,  •  *  •  We  are  now  asked  to  overrule  It 
because  Howard  Insurance  Co.  v.  Scrlbner, 
dted  by  Justice  Read,  has  been  overruled  in 
New  York  by  Ogden  v.  Bast  River  Insurance 
Co.,  60  N.  T.  388  [10  Am.  Rep.  492].  With 
the  highest  regard  for  the  able  and  learned 
judges  who  decided  that  case,  we  are  not 
disposed  to  follow  them  in  this  instance.  We 
can  only  do  so  by  overturning  otur  own  cases, 
and  we  have  not  been  convinced  that  they' 
are  erroneous.  Our  own  rule  is  a  safe  one, 
and  easily  understood."  It  was  accordingly 
held  to  be  the  settled  law  of  the  state  that 
when  two  policies  Insure  the  same  property, 
but  one  of  them  covers  other  property,  also, 
without  specifying  how  much  of  the  insur- 
ance applies  to  each  property,  a  case  of 
double  insurance  Is  not  presented,  and  the 
policies  do  not  prorate. 

Tbe  result  reached  by  the  trial  judge  In 
this  case  is  sustained  by  tbe  rule  ennndated 
In  all  our  decisions,  and,  unless  we  overrule 
them,  the  judgment  of  tbe  court  below  must 
be  affirmed.  This  we  have  no  intention  of 
doing.  For  38  years  the  losses  covered  by 
insurance  policies  In  this  state  have  been  ad- 
justed in  conformity  with  tbe  doctrine  of 
Sloat  V.  Insurance  Co.  The  rule  announced 
In  that  case  Is  recognized  and  well  understood 
as  the  law  of  the  state  by  both  the  insurer 
and  the  policy  holder,  and  to  modify  or 
change  It  now,  with  the  vast  Interests  de- 
pending upon  its  enforcement  would  require 
stronger  and  more  convincing  reasons  than 
have  yet  been  presented.  As  said  by  Chief 
Justice  Paxson,  tbe  rule  Is  a  safe  one  and 
easily  understood.  It  works  manifest  justice 
by  giving  the  policy  h<dder  the  full  value  of 
bis  policy,  and  in  requiring  from  the  Insurer 
only  the  consideration  which  the  amount  of 
the  premium  exacts. 

The  contract  of  flre  Insurance  la  one  of 
Indemnity.  The  intention  of  Dr.  Meigs  was 
to  Indemnify  himself  against  loss  on  bis 
property  to  the  full  amount  of  both  classes 
of  policies.  We  must  presume  that  the  in- 
surance company  intended  that  be  should 
have  protection  to  that  extent  He  paid  a 
premium  that  entitled  him,  in  the  event  of  a 
total  loss,  to  the  payment  of  the  full  sum 
named  in  tbe  policies.  Unless,  therefore, 
there  is  something  In  the  contract  that  would 
prevent  it  should  be  construed  so  as  to  give 
effect  to  the  intention  of  the  parties.  It  Is 
coutended  by  tbe  defendant  company  that 
the  pro  rata  clause  requires  the  two  classes 
of  policies  in  case  of  a  partial  loss  to  con- 
tribute ratably  to  the  loss  on  the  east  wing 
and  its  contents.  Clearly,  the  application  of 
that  doctrine  would  not  give  full  effect  to 
both  classes  of  policies  and  protection  to  the 
Insured  to  the  amount  of  the  policies.  It 
must  be  conceded  that  that  rule  bas  no  appli- 
cation where  there  is  a  total  loss  of  the  wliole 
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property,  and,  bb  we  have  seen,  it  bas  been 
ao  decided  by  the  court.  It  therefore  might 
be  8u£9clent  to  say  that  the  rule  cannot  have 
a  dual  application;  that  it  must  be  applied 
alike  in  case  of  a  total  and  a  partial  loss. 
In  a  case  of  partial  loss,  it  is  apparent  that 
it  would  deny  to  the  insured  the  full  value 
of  his  policy.  If  a  pro  rata  contribution  is  to 
be  enforced  here  against  Glass  A  policies  on 
the  loss  to  the  east  wing  and  its  contents, 
then  the  full  amount  of  those  policies  will 
not  hereafter  be  available  In  case  of  a  loss 
on  the  main  building  and  its  contents.  To 
the  extent  of  the  sum  taken  from  Class  A 
policies  and  applied  to  the  loss  on  the  east 
wing  and  Its  contents,  the  protection  of  those 
policies  is  withdrawn  from  the  main  build- 
ing. This  Interpretation  of  the  contracts  evi- 
denced by  the  two  classes  of  policies  not  only 
does  manifest  injustice  to  the  plaintiff  as  re- 
gards his  indemnity  on  the  A  policies,  but 
niso  effects  a  result  that  deprives  him  of  the 
full  value  of  his  B  policies.  These  policies 
contract  to  pay  him  $60,000  in  case  of  a  total 
loss  of  the  east  wing  of  the  building.  If, 
however,  the  A  policies,  $185,000,  on  the  main 
building,  prorate  with  the  B  policies,  the  lat- 
ter will  contribute  about  one-third  of  their 
value  to  the  loss  on  the  east  wing.  The  real- 
due  of  the  B  policies,  which  Insure  no  other 
part  of  the  plaintiff's  buildings,  is  retained 
by  the  companies,  and  the  plaintiff  loses  it 
Such  a  construction  of  the  policies  Is  not  a 
reasonable  one.  Is  against  the  obvious  inten- 
tion of  the  parties,  and  should  not  be  ap- 
plied. 

It  is  contended  by  the  defendants  that,  un- 
less both  classes  of  policies  contribute  ratably 
to  the  loss  on  the  east  wing  and  Its  contents, 
the  pifttntlff  will  not  be  Indemnifled  to  the 
full  extent  of  his  loss  on  the  contents  of  the 
wing;  and  that  is  urged  In  support  of  the 
defendant's  construction  of  the  policy.  But 
we  do  not  regard  the  fact  as  sustaining  the 
contention.  If  the  B  policies  pay  the  entire 
loss  on  the  east  wing  and  its  contents,  the 
plaintiCr  gets  the  full  value  of  his  policy,  and 
that  Is  all  he  has  a  right  to  demand.  If  that 
is  not  nifflclent  to  meet  his  loss,  the  fault 
lies  with  him,  In  not  taking  adequate  insur- 
ance, and  not  with  the  interpretation  which 
la  here  placed  on  his  contracts. 

We  regard  the  question  raised  on  this  rec- 
ord as  settled  by  the  principles  announced  in 
the  decisions  of  this  court  in  which  the  rea- 
sons for  the  rule  are  fully  given,  and  hence 
we  need  not  prolong  this  opinion.  In  the 
view  we  take  of  the  case,  the  admission  of 
the  parol  testimony  and  the  action  of  the 
court  thereon  become  immaterial,  and  hence 
tbe'aastgnments  relating  thereto  need  not  be 
considered. 

The  Judgment  la  affirmed. 

MITCHELL,  3.  (dissenting).  Double  In- 
surance is,  or  ought  to  be,  wherever  there 
are  two  separate  insurers  liable  for  the  same 
loas.    The  fact  that  one  policy  covers  more 


property  or  wider  risks  than  the  other  does 
not  prevent  the  insurance  being  double  on 
subjects  covered  by  both.  If  there  had  been 
no  Class  B  in  the  present  case,  and  the  wing 
had  burned.  Class  A  would  have  been  liable 
to  the  extent  of  its'  policies;  but,  there  be- 
ing a  Class  B,  both  were  liable  for  the  same 
loss,  and  that  Is  double  insurance.  If 'Class 
B  policies  were  not  sufficient  to  cover  the 
entire  loss  on  the  contents  of  the  wing— 
which  was  the  case  here — the  insured  would 
be  deprived  of  the  full  Indemnity  for  which 
he  paid.  It  is  understood  that  Class  A  have 
agreed  to  indemnify  the  plaintiff,  but  the 
case  is  none  the  less  dangerous  In  its  effect 
on  the  rights  of  Insurers. 

There  is  no  difficulty  about  the  ratio.  Class 
A  covered  risks  on  $190,000,  and  Class  B  on 
$60,000,  and  that  should  be  the  ratio  of  their 
liabilities. 

It  is  said  that  the  insured's  right  to  cover 
additions  to  the  building  by  the  same  poli- 
cies In  Class  A  was  a  privilege.  But  that  Is 
not  a  correct  statement.  The  rights  of  the 
parties  were  fixed  by  the  first  contract,  not 
by  any  Intention  or  choice  subsequently.  To 
build  the  addition  was  a  privilege,  but  to 
have  It  covered  by  the  policy  when  built  was 
a  right,  and  involved  the  reciprocal  right  of 
Class  B  to  hold  Class  A  for  contribution  on  a 
loss  covered  by  the  policies  of  both.  This  is 
not  only  clear  on  principle,  but  I  have  not 
seen  in  any  case  an  adequate  answer  to  It. 
It  must  be  admitted  frankly  that  there  is 
some  difficulty  In  the  language  of  the  author- 
ities in  this  state.  The  cases,  whether  de- 
cided rightly  or  wrongly,  are  settled,  and  I 
would  adhere  to  them.  But  the  principle  of 
law  was  expressed  in  some  of  them  much 
more  broadly  than  the  case  called  for,  and  I 
would  narrow  the  expression  to  what  was 
really  necessary  in  each  case.  The  rule  laid 
down  is  not  properly,  logically,  or  equitably 
applicable  to  a  case  like  the  present. 


HEAVALOW  et  al.  v.  CONNER. 

(Superior  Court  of  Delaware.    Snasez.    Oct. 

18,  1901.) 

JUSTICES  OF  TBB  PEACE— JUDQMBNT— PRO- 
CESS—RBCOBO. 

1.  Where  the  record  shewed  that  the  sum- 
mons was  issaed  August  21st,  returnable  forth- 
with,  and  that  the   return   was  made  on   the 
21st,  and  tliat  judgment  was  rendered  by  the 
justice,  by  default,  August  22d,  but  the  snm- 
:  mons  Itself,   which  was  a   part  of  the  record, 
I  showed   that  the  return   was  on  the  22d,  the 
i  judgment  was  sustained. 

Certiorari  to  Justice  of  the  Peace,  Sussex 
County. 

Action  brought  In  Justice  court  by  Charles 
A.  Conner  against  James  E.  Heavalow  and 
another.  Judgment  for  plaintiff  by  default 
Defendants  bring  certiorari.    Affirmed. 

The  record  showed  that  the  summons  was 
issued  by  a  Justice  on  the  21st  of  August, 
1901,  made  returnable  forthwith;    that  the 
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return  was  made  on  the  21st  of  August,  1901; 
and  that  Judgment  was  rendered  by  the  said 
Justice,  by  default,  on  tbe  22d  of  August, 
lUOl. 

The  following  exceptions  were  filed:  "First. 
For  that  It  does  not  appear  from  the  said  rec- 
ord that  the  said  Justice  rendered  said  Judg- 
ment -on  the  day  upon  which  the  summons 
was  returnable.  Second.  For  that  the  said 
defendants  were  summoned  on  the  21st  day 
of  August,  1901,  to  appear  before  said  Jus- 
tice forthwith,  and  Judgment  by  default  was 
rendered  on  another  and  a  different  day  from 
the  one  upon  which  the  said  defendants  were 
required  to  appear." 

Argued  before  LOIiE,  C.  J.,  and  ORUBB 
and  I'EXNKWILL,  JJ. 

Charles  V.  Richards,  for  plalntifls  In  error. 
Andrew  J.  Lynch  and  Charles  W.iCuIlen,  for 
defendant  In  error. 

LORE,  O.  J.  The  record  shows  that  the 
summons  was  Issued  returnable  on  the  21st, 
but  the  summons  itself,  wbicli  is  a  part  of  the 
record,  shows  that  the  return  was  on  the  22d. 

The  Judgment  below  Is  afilrmed. 


STATE  T.  HcDANIBL  et  al. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.     Sept.  22,  1902.) 

FALSE       PRBTBNSBS  —  INDICTMENT  —  SUFFI- 
CIENCY—MOTION TO  QUASH— BILL  OF 
PARTICULARS— CONTINUANCE. 

1.  The  application  for  a  bill  of  particulars 
ought  to  be  in  writing,  and  ought  to  point  out 
fully  all  the  particulars  desired. 

2.  A  general  motion  to  quash  an  indictment 
need  not  set  out  the  reasons  relied  on. 

3.  An  iiidictmeut  against  a  sheriff  and  other 
officials  for  conspiracy  to  obtain  money  from 
the  receiver  of  taxes  and  county  treasurer  by 
false  pretenses,  consisting  of  a  padded  bill  of 
tbe  sheriff  for  vagrants  and.  prisoners  lodged 
in  the  county  jail,  sustained. 

4.  A  bill  of  particulars  setting  forth  the  num- 
ber and  names  of  the  alleged  vagrants  and 
pri.souers  in  the  jail,  and  the  number  and 
names  of  said  vagrants  and  prisoners  alleged  to 
have  been  falsely  reported,  etc.,  was  unneces- 
sary. 

5.  The  state,  in  seeking  the  continuance  of  a 
criminal  prosecution,  at  the  second  term  after 
the  indictment,  ou  the  ground  of  the  absence 
of  a  material  witness,  should  give  the  name  of 
the  witness  and  state  what  it  expects  to  prove 
by  him,  and  the  probability  of  procuring  his 
attendance  at  the  next  term  of  court. 

0.  Rev.  Code  1852,  as  amended  in  1893,  p. 
858,  e.  115,  §  17,  provides  that,  if  any  person 
shall  be  committed  for  treason  or  felony,  and 
shall  not  be  indicted  and  tried  at  the  second 
term  after  his  commitment,  be  shall  be  dis- 
chfirged  from  prison.  A  sheriff  and  other  offi- 
cials were  indicted  for  consiiirini;  to  obtain 
money  from  the  receiver  of  taxes  and  county 
treasurer  by  false  pretenses.  At  the  second 
term  after  the  indictment  the  state  moved  for 
a  second  continuance  for  au  absent  witness. 
Held,  that  the  motion  should  be  denied. 

Samuel  A.  McDanlel  and  others  were  in- 
dicted for  crime.    Nolle  prosequi  entered. 


^  2.  See  Indictment  and  Information,  vol.  17.  Cent. 
Dig.  I  472. 


The  defendants  were  indicted  at  ilie  May 
term,  1902,  for  obtaining  money  by  false 
pretense.  The  indictment  contained  two 
counts.    The  first  count  was  as  foUows: 

"The  grand  inquest  of  the  state  of  Dela- 
ware and  the  body  of  New  Castle  county  on 
their  oath  and  affirmation,  respectiyely,  do 
present: 

"That  Samuel  A.  McDanlel  of  the  bandred 
of  New  Castle,  Evan  G.  Boyd  of  the  hundred 
of  New  Castle,  Harvey  B.  Wlggleswortli  of 
the  hundred  of  Wilmington,  and  Walter  Bash 
of  the  hundred  of  Wilmington,  ail  in  tbe 
county  of  New  Castle  and  the  state  of  Del- 
aware, on  the  3l8t  of  March  in  tlie  year  of 
our  Lord  one  thousand  nine  himdred  and 
one,  at  New  Castle  hundred,  in  the  county  of 
New  Castle  aforesaid,  he,  tbe  said  Samuel  A. 
McDanlel  then  and  there  being  the  sheriff  of 
said  county  of  New  Castle,  and  he,  tbe  said 
Harvey  B.  Wlggleswortb  then  and  there  be- 
ing a  warden  in  the  county  Jail  for  said  coun- 
ty and. a  deputy  under  blm,  the  said  Samuel 
A.  McDanlel,  sheriff,  as  aforesaid,  and  tbe 
said  Walter  Rash  then  and  there  being  a 
warden  in  the  said  county  Jail  and  a  deputy 
under  him,  the  said  Samuel  A.  McDaniel. 
sheriff  as  aforesaid,  and  he,  the  said  Evan 
O.  Boyd,  then  and  there  being  mayor  of  tbe 
city  of  New  Castle  in  said  county,  and  being 
persons  of  evil  minds  and  dispositions,  with 
force  and  arms  unlawfully  and  wickedly  did 
conspire,  combine,  confederate,  and  agree  to- 
gether by  certain  false  pretenses  imlawfully 
to  obtain  for  tbe  use  and  benefit  of  the  said 
Samuel  A.  McDanlel,  from  a  certain  Horace 
O.  Rettew,  tbe  said  Horace  Q.  Rettew  then 
and  there  being  the  receiver  of  taxes  and 
county  treasurer  of  the  county  of  New  OiuBtlc 
aforesaid,  a  large  sum  of  money,  to  wit,  tlie 
sum  of  two  thousand  five  hundred  dollars, 
lawful  money  of  the  United  States  of  Amer- 
ica, tbe  kind  and  denomination  of  which  mon- 
ey is  to  the  Jurors  aforesaid  unknown,  of  tbe 
money,  goods,  and  chattels  then  and  there 
the  property  of  and  in  the  ownership,  posses- 
sion, and  control  of  blm,  the  said  Horace  G. 
Rettew,  receiver  of  taxes  and  county  treas- 
urer for  said  New  Castle  county  as  afore- 
said; the  which  said  false  pretenses  In  pursu- 
ance of  and  according  to  tbe  said  conspiracy, 
combination,  confederacy,  and  agreement  of 
the  said  Samuel  A.  McDaniel,  Harvey  B.  Wig- 
giesworth,  Walter  Rash,  and  Evan  O.  Boyd 
so  had  as  aforesaid  were  thereafter,  on  and 
about  tbe  30th  of  June,  1901,  at  tbe  county 
aforesaid,  embodied  in  a  certain  false,  deceit- 
ful, fraudulent,  and  padded  bill  of  the  said 
Samuel  A.  McDanlel,  as  sheriff  as  aforesaid, 
for  the  three  months  ending  on  the  said  30th 
day  of  June,  A.  D.  1901,  which  said  false, 
deceitful,  fraudulent,  and  padded  bill  was  in 
due  course  then  and  there  presented  by  the 
said  Samuel  A.  McDanlel,  as  sheriff  as  afore- 
said, to  George  D.  Kelley,  county  comptroller 
for  the  county  of  New  Castle  aforesaid,  and 
to  the  levy  court  commissioners  of  New  Cas- 
tle county  aforesaid,  for  the  purpose  of  then 
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and  there  obtaining  the  approval  thereon  by 
the  said  coniptroller  for  said  county  and  by 
the  said  levy  court  commissioners  for  said 
county,  and  the  consequent  payment  thereof 
then  and  there  out  of  the  funds  and  moneys 
which  were  then  and  there  of  the  property 
of  and  111  the  possession,  ownership,  and  con- 
trol of  him,  the  said  Horace  O.  Rettew,  receiv- 
er of  taxeii  and  county  treasurer  for  said 
county,  and  by  which  said  false,  deceitful, 
fi-audulent,  and  padded  bill  was  then  and 
there  falsely,  untruly,  fraudulently,  and 
knowingly  stated  and  set  forth  the  pretend- 
ed and  therein  alleged  number  of  vagrants 
lodging  and  prisoners  being  and  remaining 
In  the  Jail  of  New  Castle  county  from  day  to 
day  in  and  during  the  three  months  ending 
on  the  said  30th  day  of  June,  A.  D.  1901; 
with  intent  then  and  there  by  means  of  the 
said  false  pretenses  to  cheat  and  defraud  the 
said  Horace  G.  Rettew,  receiver  of  taxes 
and  county  treasurer  of  said  county  as  afore- 
said, of  the  said  sum  of  money,  to  the  evil 
example  of  all  others  in  like  case  offending, 
and  against  the  form  of  an  act  of  the  Gen- 
eral Assembly  in  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state." 

The  second  count  differed  from  the  first 
only  in  that  It  set  forth  after  the  charge  that 
the  defendants  "did  conspire,  combine,  con- 
federate, and  agree  together"  the  words  "and 
with  other  evilly  disposed  persons  whose 
names  are  to  the  jurors  aforesaid  unknown." 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOTCEX  JJ. 

Herbert  H.  Ward,  Atty.  Gen.,  and  Robert 
H.  Richards,  Dep.  Atty.  Gen.,  for  the  State. 
Anthony  Hlgglus,  Alexander  B.  Oooper,  and 
WUUam  S.  Hllles,  for  defendants. 

Counsel  for  defendants  gave  notice  that 
they  would  move  to  auash  the  indictment, 
and,  if  that  was  refused,  they  would  move 
the  court  to  order  the  Attorney  General  to 
file  a  bill  of  particulars. 

The  Attorney  General  asked  that  both  the 
motion  to  quash  the  Indictment  and  the  mo- 
tion for  the  bill  of  particulars  be  reduced 
to  writing,  and  that  the  counsel  for  the  de- 
fendants furnish  the  state  with  a  copy  of  the 
aame. 

LORE,  0.  J.  We  think  that  the  applica- 
tion for  a  bill  of  particulars  ought  to  be  in 
writing,  and  ought  to  point  out  fully  all  the 
partlcutars  you  desire.  And  it  should  be 
filed  In  the  court  of  general  sessions. 

Mr.  Higgins:  Has  the  court  ruled  whether 
we  should  set  out  the  reasons  in  our  motion 
to  quash? 

LORE,  C.  J.  While  It  would  be  a  good 
practice,  and  would  probably  shorten  the 
matter,  to  specify  to  what  particular  defect 
you  object  in  the  Indictment,  yet  I  know  of 
no  rule  requiring  the  reasons  to  be  set  out 
In  a  general  motion  to  quash.  Such  motion 
goes  simply  to  the  face  of  the  indictment, 
MA.-e7 


which  dlsck>ses  whatever  defects  there  may 
be,  and  of  what  the  framer  is  bound  to  take 
notice. 

Motion  to  Quash  Indictment 

Counsel  for  defendants  moved  to  quash  the 
Indictment  as  InsuflScient: 

First.  Because  it  failed  to  allege  the  facts 
more  particularly  set  forth,  and  asked  for  In 
defendants'  motion  for  a  bill  of  particulars 
filed  in  this  cause,  and  which  need  not  be 
repeated  here. 

PEIR  OURIAM.  The  Indictment  It  sus- 
tained 

Motion  for  Bill  of  Particulars. 

The  defendants,  by  their  attorney,  move 
the  court  for  an  order  on  the  Attorney  Gen- 
eral to  file  or  furnish  the  defendants  with 
a  bill  of  particulars  showing  the  particular 
acts  relied  upon,  and  more  particularly: 

(1)  The  number  and  names  of  the  alleged 
"vagrants,  lodgers,  and  prisoners"  In  the 
Jail  of  New  Oastle  county  during  the  quarter 
ending  June  30,  1901. 

(2)  The  number  and  names  of  said  vagrants 
and  prisoners  alleged  to  have  been  falsely 
reported  to  have  been  in  the  said  Jail  for  the 
period  aforesaid. 

(3)  The  days  and  dates  upon  which  said 
vagrants  and  prisoners  alleged  falsely  to  have' 
been  in  said  Jail,  and  the  ntfinber  being  and 
remaining  there  each  day. 

(4)  In  what  specific  way  the  said  bill  of 
said  sheriff  as  presented  to  the  county  comp- 
troller and  levy  court  was  false  or  padded 
as  to  numbers,  dates,  and  names. 

(5)  That  he  set  forth  with  accuracy  the 
number  aud  names  of  said  falsely  pretended 
vagrants  and  prisoners  for  each  day  during 
said  quarter  ending  June  30,  1901,  giving 
therein  their  names  and  the  dates  of  alleged 
commitments. 

(6)  That  be  set  forth  accurately  and  spe- 
cifically the  overt  acts  upon  which  he  relies. 

(7)  That  he  shall  with  sufficient  detail  set 
forth  the  overt  acts,  and  the  names,  number, 
aud  dates  of  all  commitments  of  the  vag- 
rants lodging  and  prisoners  in  said  Jail, 
which  are  alleged  to  have  been  falsely  pre- 
sented by  the  said  Samuel  A.  McDanlel  as 
"being  and  remaining  in  said  Jail  from  day 
to  day  in  and  during  the  three  months  end- 
ing on  the  said  30th  day  of  June,  A.  D. 
1901." 

(8)  That  he  supply  the  defendants  with  the 
facts  on  which  the  prosecution  seeks  to  estab- 
lish the  offense. 

All  of  which  is  moved  by  reason  of  the 
charges  of  the  Attorney  General  in  the  in- 
dictment, and  also  that  the  defendants  may 
not  be  taken  by  surprise  at  the  trial,  and 
that  the  Judgment,  should  it  be  rendered 
against  them,  .may  be  pleaded  in  bar  to  any 
further  prosecution,  etc. 

LORE,  C.  3,  The  court  have  considered 
the  arguments  upon  the  motion  for  a  bill  of 
particulars  in  the  case  of  State  v.  McDanlel 
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et  al.,  ond  hare  reaehed  the  eoncluslon  that 
this  case  does  not  present  Itself  to  us  in  such 
a  way  as  to  'warrant  the  court  In  making  an 
order  for  a  bill  of  particulars.  We  therefore 
refuse  to  make  such  order. 
Defendants  excepted. 

LORB,  C.  J.  We  understand  that  it  is  con- 
ceded by  counsel  for  the  defendants  that  this 
matter  rests  largely  in  the  discretion  of  the 
court.  We  do  not  think  this  is  a  matter  to 
which  an  exception  can  be  properly  taken, 
but  with  that  statement  by  the  court  we  will 
note  that  you  asked  leave  to  except 

Defendants  thereupon  moved  for  a  contin- 
uance to  the  September  term  upon  alfidavits 
by  defendants,  alleging  absence  from  the 
state  of  a  material  witness  and  setting  out 
what  they  proposed  to  prove  by  said  witness. 

Continuance  granted. 

At  the  September  term  the  Attorney  Gen- 
eral moved  for  a  continuance  to  the  next 
term  on  a  like  ground. 

Mr.  Hilles,  of  counsel  for  defendants,  stat- 
ed that  he  would  waive  the  affidavit  by  the 
Attorney  General,  but  insisted  that.  If  the 
comrt  held  that  there  was  ground  for  continu- 
ance, the  defendants  would  insist  upon  the 
Attorney  General  stating  the  name  of  the 
absent  witness,  and  what  he  expected  to 
prove  by  him.    . 

Mr.  Cooper,  of  counsel  for  defendants, 
made  a  motion  that  the  state  either  proceed 
with  the  prosecution  at  this  term,  or  that  the 
defendants  be  discharged— this  being  the  sec- 
ond term  after  their  indictment— under  chap- 
ter 115,  p.  858,  i  17,  Rev.  Code,  1852,  amend- 
ed in  1893. 

LORE,  0.  J.  We  think  that  the  state  In  a 
case  of  this  kind  should  give  the  name  of  the 
absent  witness,  what  it  proposed  to  prove  by 
him,  and  the  probability  of  getting  him  here 
at  the  next  term  of  court 

The  Attorney  General  thereupon  stated 
that  the  name  of  the  absent  witness  was 
Montylaoo  A.  Cole,  arid  detailed  what  the 
state  expected  to  prove  by  said  witness. 

LORE,  0.  J.  The  court  are  unanimously 
of  the  opinion,  under  the  circumstances  of 
this  case  and  in  view  of  the  Statute  cited  by 
Mr.  Coopei^— and  by  that  parity  of  reasoning 
applying  It  to  this  case— that  we  ought  not 
to  continue  this  case  to  the  next  term. 

The  Attorney  General  thereupon  entered 
a  noUe  prosequi. 


MATTESON  v.  MOONB. 

(Supreme  Court  of  Rhode  Island.    AprO  IT, 
1903.) 

STATUTE  OF  FRAUDS-COLLATERAL  UNDHR- 
TAKING. 

1.  Where   credit   for   goods   delivered   to   B. 
was  given  to  R.  as  well  as  to  defeudant  de- 

f  L  See  Frauds,  Statnte  ot,  vol.  t3.  Cent.  Dig.  |  U. 


fendant's  promise  to  pay  Is  collateral,  and 
therefore  required  by  the  statute  of  frauds  to 
be  in  writing. 

Assumpsit  by  Arthur  J.  Matteson  against 
Benjamin  Moone.  Defendant  petitions  for  a 
new  trial.    Granted. 

Argued  before  STINESS,  a  J.,  and  TIT- 
LINGHAST  and  DOUGLAS,  JJ. 

Matteson  &  Healy,  for  plaintiff.  George 
A.  Llttlefleld,  for  defendant 

PER  ODRlAM.  The  plaintiff  in  this  case 
sues  to  recover  the  price  of  groceries  deliv- 
ered to  one  William  B.  Riddle.  The  claim 
that  defendant's  son  was  authorized  to  con- 
tract for  these  goods  in  his  father's  name  is 
based  upon  quite  unsatisfactory  evidence: 
but  the  books  and  letters  of  the  plaintiff 
prove  that  credit  was  given  to  Riddle  as  well 
as  to  the  defendant.  In  such  case  the  prom- 
ise of  the  defendant.  If  any  were  made,  most 
be  held  to  be  collateral,  and  not  binding  up- 
on him,  because  not  made  in  writing.  The 
case  fs  governed  by  the  decision  in  Wood  v. 
Patch,  11  R.  I.  445. 

The  case  will  be  remanded  to  the  common 
pleas  diviston,  vdth  direction  to  enter  Judg- 
ment for  the  defendant. 


STATE  v.  GRtJNEK. 

(Supreme  Court  of  Rhode  Island.    April  17, 

1903.) 

INTOXICATINO  UQUORS— ILLBOALLY  KEEP- 
ING FOR  SALE— TITLE— DE- 
FENSES—EVIDENCE. 

1.  A  person  ma;  be  guilty  of  illegally  keeping 
liquor  for  sale,  even  though  the  title  to  the  liq- 
Bors  Bold  was  in  another. 

2.  Where  the  testimony  of  def«idaiit  showed 
that  she  owned  the  property,  had  the  key  to 
the  place  where  the  liquors  were  stored,  and 
owned  the  furniture,  and  she  testified  that  her 
husband  owned  the  liquors,  a  ruling  as  to  pre- 
sumption of  ownership  by  her  husband  was  im- 
material. 

3.  In  a  proceeding  for  illegally  keeping  liq- 
uors for  sale,  where  defendant  testified  that  her 
husband  owned  the  liquors,  the  fact  that  he 
had  been  summoned  in  a  proceeding  to  forfeit 
the  liquors,  bat  did  not  appear  as  claimant, 
would  furnish  no  implication  or  gtonud  for  de- 
fense. 

Jennie  M.  Gruner  was  convicted  of  illegal- 
ly keeping  liquors  for  sale,  and  petitions  for 
a  new  trial.    Petition  denied. 

Argued  before  STINESS,  0.  J.,  and  TIL- 
LINGHAST  and  DOUGLASS,  JJ. 

WllHam  B.  Greenoogh,  Aast.  Atty.  Gen., 
for  the  State.    John  C.  Burke,  for  defendant 

PBIR  CURIAM.  The  court  ia  of  optnion 
that  there  was  evidence  sufficient  to  sostaia 
the  verdict  from  defendant's  ownership,  oc- 
cupancy, and  apparent  control  of  the  prop- 
erty; evidence  tending  to  show  selling  in 
the  absence  of  her  husband,  and  her  own 
admissions. 

^  1.  Sea  Intoxicating  Liquors,  voL  a,  Caot  Dig.  | 
US. 
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There  waa  no  error  In  refusing  to  charge  | 
as   reQuested.    The  defendant  may  be  gnllty  { 
of    Illegally   keeping   liquor   for   sale,   even 
tliougb  the  tttle  to  the  liquors  sold  was  In 
anotber. 

The  testimony  of  the  defendant  shows  that 
she  owned  the  property;  that  she  bad  the 
key  to  the  place  where  the  liquors  were 
stored;  that  the  furniture  was  hers;  and  she 
testified  that  her  husband  owned  the  liquors. 
A.  ruling,  therefore,  as  to  presumptloD  of 
o-wnersblp  by  her  husband  was  immaterial. 

The  fact  that  In  a  proceeding  for  forfeiture 
*tt  the  liquors  the  husband  had  been  sum- 
moned, but  did  not  appear  as  claimant,  would 
furnish  no  implication  or  ground  of  defense 
In  this  case. 

The  only  exception  to  eTldence  as  shown 
In  the  record  was  to  a  question  apparently 
calling  for  a  conversation  with  the  defend- 
ant. The  witness  stated  what  he  said  to  her, 
but  no  reply  was  given.  If  this  was  error, 
which  we  cDnnot  determine  from  the  record. 
It  was  harmless,  and  is  no  ground  for  a  new 
trial. 
Petition  for  new  trial  denied. 


BUCOI  T.  WATBRMAN. 

(Snpreme  Conrt  of  Rhode  Island.    April  17, 

1903.) 

MBOUaENCB-DRIVERB  OF  VBHICLXS-TRB8- 
PASSBR&-INJURIES  TO  CHILD— SUFTIOIENOT 
OF  PETITION-QUESTION  FOR  JURY. 

1.  A  petition  alleged  in  its  first  coant  that 
plaintiff,  a  child  six  years  old,  attempted  to 
get  on  a  low-geared  vehicle  driven  by  defend- 
aut'fi  servant,  and  that  the  servant  so  careless- 
ly and  negligently  ejected  plaintiff  as  to  cause 
him  to  fAll  in  front  of  one  of  the  wheels,  which 
ran  over  him.  Btld  defective  in  not  setting 
out  with  snflicient  definiteness  the  servant's 
n<>f(ligeDce. 

2.  It  is  the  dnty  of  the  driver  of  a  vehicle 
ejecting  therefrom  as  intruder  six  years  old 
to  use  reasonable  care,  in  so  doing,  to  avoid 
injury  to  the  child,  and  to  give  it  an  opportu- 
nity to  get  off  without  injury. 

3.  A  petition  alleged  in  its  second  coont  that 
plaintiff,  six  years  old,  attempted  to  get  on  a 
vehicle  driven  by  defendants  servant,  who, 
by  nn  order  to  get  oft,  given  in  a  threatening 
manner,  while  the  vehicle  was  in  motion,  fright- 
ened plaintifl  so  as  to  disconcert  him,  and  caose 
him  to  fall  while  trying  to  get  off.  HtU  sufB- 
ciently  definite. 

4.  Whether  a  servant,  in  ejecting  a  child  six 
years  old  from  a  moving  vehicle,  was  negli- 
gent or  not  was  a  question  for  the  jury. 

Trespass  on  the  case  for  negligence  by 
Dominica  Bnccl,  pro  ami,  against  Thomas 
W.  Waterman.  Heard  on  demurrer  to  dec- 
laration. Demnrror  to  first  count  sustained, 
and  demurrer  to  second  count  overruled. 

Argued  before  STIXE3S,  a  J.,  and  TII> 
UXGHAST  and  DOUGLAS,  JJ. 

Doran  &  Flanagan,  for  plaintUC  Van 
Slyck  &  Mdmford,  for  defendant 

DOUOLAS,  3.  The  declaration  Is  In  two 
counts,  to  each  of  which  the  defendant  de- 
murs on  the  grounds  that  the  count  does  not- 


set  forth  any  dnty  from  tbe  defendant  to 
the  plaintiff  which  has  been  violated,  that  It 
does  not  appear  by  the  count  that  the  de- 
fendant has  l>een  gnilty  of  negligence,  that 
the  count  does  not  specify  any  acts  of  negli- 
gence snfficlait'to  entitle  plaintUI  to  reco>ver. 

The  substantial  allegations  of  the  first 
count  are  that  the  plaintiff,  a  child  six  years 
of  age,  got  upon  a'  low  gear  which  was  be- 
ing driven  by  defendanfa  segrvant  npon  a 
public  highway;  that  the  serrant,  in  the 
oonrse  of  his  employment,  imdertook  to  eject 
the  plaintiff  from  the  low  gear,  bnt  so  care- 
lessly and  negligently  ejected  him  as  to  cause 
him,  while  asrdBlng  due  care^  to  fall  In 
front  of  one  of  the  wbeeM-  of  the  yebtcley 
wberevpon  said  wheel  passed  over  his  body, 
and  severely'  and  permanently  Injured  him. 
The  second  coimt;  in  addition-  to  these  alle- 
gationSj  alleges;  "Tbat,  In  yltw  at  the  ex- 
treme youth  of  idaintlff,  It  was  the  duty  of 
the  defendant- and  of  his- said  agent,  in  the 
erent  tttat  they  or  either  of -them  desired  to 
remove  the  plaintifl  from  said  low  gear,  to 
use  reasonable  care,  In  se  doing,  to  avoid 
causing  Injury  to  i^ainttff;  and  to  give  plain- 
tiff an  opporttmlty  to  get -off  withoat  Injury; 
but  said  driver,  wUle  his  team  conttaraed 
traveltaig,  and  -without  stoppiirg.  In  a- threat- 
ening manner  ordered'  plaintiff  to'  get  off, 
thereby  frightening  and  disconcerting  plain- 
tiff; and  plaintiff,  in  fear,  and  using  due  care 
In  the  premises,  tried  to  comply  with  said 
order,  but  by  reason  of  ttae  motion  of  the  low 
gear  and  his  fear,  caused  as  aftoesald,  and 
the  negligence  of  the  dttrer  In  ordering  him 
off  in  the  manner  afdteaald,  -was  caused  to 
fall  to  the  ground,"  etc.,  as  in  the  first  count. 

We  think  the  first  cotmt  Is  defective  in  not 
setting  out  with  svfflel^it  definiteness  the 
negHgence  of  the  defendant's  servant  by 
which  the  plaintiff  -was  injured.  "Ordinarily, 
unless  the  particular  dtrty  and  Its  breach  are- 
set  forth  in  the  deeiaration,  no  negligence 
appears."  P»rker  v.  Prov.  &  Stonington  S. 
Co.,  17  B.  I.  878,  22  Atl.  284,  23  AU.  102,  14 
L.  R.  A.  414,  83  Am.  St  Rep.  809.  In  this 
case  It  was  the  right  of  the  driver  to  eject 
the  plaintiff,  and  no  cause  of  action  is  stated 
until  it  Is  averred  how  he  overstepped  hi» 
right 

The  seeond  count,  we  tbliA,  corrects  this 
deficiency.  It  Is  the  duty  of  the  driver  of 
such  a  vehicle,  as  the  second  count  alleges, 
when  he  wishes  to  eject  from  his  wagon  an 
intruder  six  years  old,  to  use  reasonable  care. 
In  so  doing,  to  avoid  Injury  to  the  child,  and 
to  give  the  child  an  opportunity  to  get  off 
without  injury;  and  the  count  states  in  gen- 
Mal  terms  that  the  driver  neglected  that  du- 
ty, in  that  by  an  order  to  get  off,  given  in  a 
threatening  manner,  -whole  the  low  gear  was 
In  motion,  be  frightened  the  child  so  as  to 
disconcCTt  him  and  cause  him  to  fall  while 
trying  to  get  off.  If  this  Is  true,  we  think  it 
Is  at  least  a  question  for  the  Jury  whether 
the  driver  was  negligent  or  not  The  man- 
ner of  the  driver,  bis  tone  of  voice,  the  rate 
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Of  Rpeod  of  the  low  gear,  tbe  poaitton  of  the 
child  upon  It,  and  other  circumstanceB  which 
may  be  learned  Irom  witnesses  cannot  prac- 
tically be  set  forth  in  a  declaration,  and  hence 
are  not  necessary  to  Its  validity.  The  prin- 
ciples on  which  the  defendant's  liability  rests 
in  cases  of  this  character  are  well  estab- 
lished. They  appear  in  many  cases  where 
persons  of  various  ages,  while  stealing  rides 
upon  steam  cars,  have  been  ordered  off,  and 
In  obeying  the  orders  have  suffered  Injury. 
In  Enrlght  v.  Pittsburg  Junction  B.  B.  Co., 
198  Pa.  166,  47  Atl.  938,  53  L.  B.  A.  S30,  82 
Am.  St  Bep.  795,  It  Is  held  that  a  child  of 
10  years,  who,  while  trespassing  on  a  freight 
train,  Is  frightened  by  the  shouts  and  threat- 
ening action  of  a  brakeman  while  In  the  dis- 
charge of  hlB  duties,  so  that  he  jumps  from 
tbe  train  while  It  Is  in  rapid  motion  and  la 
Injured,  may  recover  damages  from  tbe  rail- 
road company  for  the  Injuries  sustained. 
The  court  say  (page  170,  198  Pa.,  page  939, 
47  Atl.,  53  L.  B.  A.  330,  82  Am.  St  Bep. 
795):  "The  boy  was  not  injured  by  reason  of 
tbe  dangerous  imsltion  in  which  be  placed 
himself,  but  because  of  the  careless  and  reck- 
less act  of  the  brakeman  In  causing  bim  to 
alight  while  the  train  was  in  motion.  The 
cause  of  the  boy's  injury,  therefore.  Is  direct- 
ly attributable  to  the  negligent  act  of  tbe 
defendant's  employ^  In  frightening  him  so 
that  be  attempted  to  quit  the  train  in  the 
face  of  an  Imminent  danger."  In  Arnold  v. 
Penna.  B.  B.  Co.,  116  Fa.  140,  8  A.tL  216,  2 
Am.  St  Bep.  542,  It  Is  said:  "Even  a  tres- 
passer cannot  be  ejected  from  a  train  with- 
out a  reasonable  regard  for  his  safety."  Tbe 
same  doctrine  Is  held  in  Sioux  City  &  Pa- 
cific B.  B.  Co.  V.  Stout,  84  D.  a  667,  21  L. 
Ed.  746.  In  Benton  v.  C,  B.  L  &  P.  B.  B. 
Co.,  55  Iowa,  496,  8  N.  W.  330,  a  boy  11  years 
old  entered  an  empty  freight  car  to  steal  a 
ride.  After  tbe  car  started,  he  was  ordered 
out  by  tbe  conductor,  and  In  attempting  to 
obey  the  order  fell  on  tbe  track,  and  was 
killed.  It  was  held  that  the  order  given 
to  a  child  of  that  age  might  have  amounted 
to  compulsion,  and  that  it  was  for  the  Jury 
to  say  whether  It  was  so  In  fact  In  Boggess 
V.  Ches.  &  Ohio  By.  Co.,  87  W.  Va.  297,  16 
S.  E.  525,  23  L.  B.  A.  777,  the  plaintiff  Jump- 
ed from  a  moving  train  after  being  ordered 
by  tbe  conductor  to  get  off.  It  was  held  that 
tbe  order,  In  the  circumstances,  amounted 
to  force.  In  Kansas  City,  etc.,  R.  R.  Co.  v. 
Kelly.  36  Kan.  655,  14  Pac.  172,  69  Am.  Rep. 
596,  It  was  held  that,  where  a  boy  15  years 
old  gets  upon  a  freight  train  wrongfully  and 
as  a  trespasser,  for  the  purpose  of  riding 
without  paying  his  fare,  and  is  commanded 
by  the  brakeman  to  Jump  off  the  train  while 
In  dangerous  motion  in  the  nighttime,  and  in 
obedience  to  that  command  and  In  fear  of 
being  thrown  off  Jumps  off  the  train  and  Is 
run  over  and  Injured,  the  company  Is  liable. 
To  tbe  same  effect  are  Kline  v.  Central  Pa- 
cific B.  B.  Co.,  87  Cal.  400,  99  Am.  Dec.  282; 
Clark  V.  N.  T.,  L.  E.  &  W.  B.  B.  Co.,  40  Hun 


(47  N.  Y.  Supp.  Ct)  605.  Ansteth  t.  Buffa- 
lo By.  Co.,  145  N.  Y.  210,  39  N.  B.  708,  45 
Am.  St  Rep.  607,  applies  the  same  principles 
to  the  case  of  a  boy  10  years  old  who  was 
frightened  from  the  front  step  of  a  street 
car  by  aQ  exclamation  of  tbe  conductor.  It 
may  be  said  that  there  Is  little  similarity  be- 
tween a  steam  car,  moving  at  ordinary  speed, 
and  a  low  gear  as  usually  driven  upon  tbe 
street;  but  the  Injury  alleged  to  have  been 
suffered  by  the  plaintiff  by  falling  from  the 
low  gear  Is  as  great  as  might  be  caused  by 
Jumping  from  a  railway  train,  and  the  same 
legal  responsibilities  attacb  to  one  who  caus- 
ed the  injury  In  one  case  as  In  tbe  other.  It 
might  be  clearly  negligence  in  the  eye  of  the 
law  to  cause  a  person  to  Jump  from  a  train, 
and  the  question  might  be  more  doubtfnl  in 
respect  to  tbe  less  dangerous  agency;  but 
this  consideration  only  shifts  tbe  decision 
from  the  court  to  tbe  Jury,  and  we  cannot 
say,  as  matter  of  law,  that  tbe  facts  set  out 
in  this  count  do  not  constitute  negligence. 

Demurrer  to  tbe  first  count  sustained.    De- 
murrer to  tbe  second  count  overruled. 


GLADDING  v.  UNION  R.  CO. 

(Supreme  Court  of  Bhode  Island.    April  17, 

1903.) 

NEW  TRIAL— WITHDRAWAL  OF  PBTTTION— EF- 
FECT —  AMENDMENTS  —  MISFORTUNE,  ACCI- 
DENT, OR  MISTAKB-^OTICB  AT  TUIS  OF 
FILING  PETITION. 

1.  After  verdict  for  plaintiff  in  the  common 
pleas  division  defendant  filed  its  petition  for  a 
new  trial  under  Oen.  Laws,  p.  862,  c.  251,  hav- 
ing taken  all  re^juisite  preliminary  steps.  On 
the  same  day  plaintiff,  without  taking  any  pre- 
vious steps  m  that  direction,  also  filed  a  peti- 
tion for  a  new  trial;  and  the  papers  were  cer- 
tified to  the  appellate  division,  where  plaintiff 
filed  a  motion  to  amend  his  petition,  together 
with  an  amended  petition  in  conformity  there- 
with. Thereupon  defendant  filed  a  withdrawal 
or  its  petition.  Held  that,  as  the  withdrawal 
of  defendant's  petition  did  not  withdraw  tbe 
other  papers  in  the  cause  from  the  jurisdiction 
of  the  court,  defendant  might  abandon  its  peti- 
tion, as  no  injury  to  plaintiff  would  be  caused 
thereby. 

2.  Plaintiff  was  entitled  to  a  hearing  on  his 
petition  on  reimbursing  defendant  tor  the 
amount  expended  by  it  for  the  transcript  of 
testimony  and  rulings  filed  in  the  case. 

3.  Plaintiff's  proposed  amendment  to  his  pe- 
tition for  a  new  trial  related  to  certain  mattpn 
occurring  in  open  court,  and  there  was  no  claim 
made  that  they  were  omitted  from  the  petition 
by  reason  of  any  accident  or  mistake.  Held, 
that  the  amendment  should  be  refused  in  accord- 
ance with  the  general  rule  that  a  petition  for  a 
new  trial  cannot  be  amended  by  adding  nev 
and  additional  assignments  of  error,  of  which 
the  party  had  notice  at  the  time  of  filing  the 
petition. 

Action  by  Charles  F.  Gladding  against'  tbe 
Union  Ballroad  Company.  Heard  on  defend- 
ant's withdrawal  of  Its  petition  for  a  new 
trial,  on  Its  motion  to  dismiss  plaintiffs  pe- 
tition for  a  new  trial,  and  on  plaintifTs  mo- 
tion to  amend  bis  said  petition.  Defendant's 
petition  for  a  new  trial  ordered  withdrawn, 
its  motion  to  dismiss  plaintiff's  petition  for  a 


Digitized  by 


Google 


R.  I.) 


BROWN  T.  PEOVIDENCB  TELEGRAM  PUB,  CO. 


1061 


uevr  trial  denied,  provided  plaintiff  take  and 
pay  for  the  transcript  of  the  testimony  and 
rulings  filed  In  the  case,  and  plalntlflTs  mo- 
tion to  amend  bis  petition  for  a  new  trial 
denied. 

Argued  before  STINESS,  G.  J„  and  TIL- 
LINUHAST  and  DUBOIS,  JJ. 

Irving  Champlln,  for  plaintiff.  David  S. 
Baker  and  Lewis  A.  Waterman,  for  defend- 
ant. 

DUBOIS,  J.    This  l8  an  action  of  trespass 
on  the  case  for  negligence,  originally  bronght 
In  the  common  pleas  division  of  this  conrt. 
After  a  verdict  for  the  plaintiff,  the  defend- 
ant, taking  all  of  the  requisite  preliminary 
Bteps,  filed  its  petition  for  a  new  trial.    On 
the  same  day  the  plaintiff,  without  having 
taken  any  previous  stei>8  In  that  direction, 
filed  his  petition  for  a  new  trial,  and  the 
clerk  of  that  division  certified  to  this  all  the 
papers  In  the  cause.    The  plaintiff  here  filed 
a  motion  to  amend  his  petition  for  a  new 
trial  and  an  amended  petition  In  conformity 
therewith,  whereupon  the  defendant  filed  Its 
withdrawal  of  its  said  petition  for  a  new  trial 
and  motion  to  dismiss  the  plaintiff's  petition 
for  a  new  trial.    The  petitions  for  a  new  trial 
were  filed  under  Gen.  Laws,  p.  862,  c.  261, 
"Of  New  Trials."    Section  5  of  said  chapter 
defines  the  rights  of  petitioners  for  a  new 
trial.    Section  6  thereof  prescribes  the  course 
of  procednre  to  be  complied  with  by  such  pe- 
titioners.   Tbe  effect  of  a  compliance  with 
the  first  three  clauses  of  said  section  6  is  to 
stay  Judgment  in  said  division,  and  to  cause 
Its  clerk  to  certify  all  the  papers  in  the  cause 
to  the  appellate  division.    Section  10  of  said 
chapter  provides  for  a  further  stay  of  Judg- 
ment until  the  matter  has  been  decided  by 
the  appellate  division  and  until  Its  decision 
has  been  certified  to  the  common  pleas  divi- 
sion.   Jorisdlction  of  the  cause  and  of  all  of 
its  papers  being  thus  conferred  upon  the  ap- 
pellate division,  it  may.  In  Its  discretion,  en- 
tertain the  plaintiff's  petition  for  a  new  trial. 
The  objections  against  such  an  exercise  of 
Judicial  discretion  are  that  the  plaintiff  slum- 
bered upon  bis  rights,  and  allowed  the  de- 
fendant to  perform  all  of  the  work  and  as- 
sume all  of  the  expense  attendant  upon  the 
presentation  and  prosecution  of  a  petition  for 
a  new  trial,  and  ought  not  now  to  be  per- 
mitted to  take  advantage  of  such  diligence. 
It  would  be  mere  Idle  ceremony  to  require 
the  filing  of  duplicate  notices  and  transcripts 
of    testimony    entailing    needless    expense. 
The  defendant  paved  the  way  by  which  its 
and  the  plaintiff's  petitions  reached  their  des- 
tination, and  it  is  entitied  to  the  presumption 
that  It  acted  in  good  faith.    It  now  desires  to 
withdraw  Its  petition.    In  fact,  subject  to  the 
approval  of  the  court.  It  has  withdrawn  it 
If  the  defendant  does  not  desire  to  proceed 
with  Its  petition,  there  Is  no  reason  why  it 
uiay  not  abandon  the  same,  so  long  as  the 
plaintiff  is  not  Injured  thereby.    Withdraw- 


ing the  petition  does  not  withdraw  the  other 
papers  from  the  Jurisdiction  of  the  court 
The  petition  of  the  plaintiff  Is  before  the 
court,  and  he  Is  entitied  to  a  hearing  npon  it 
If  the  court  is  satisfied  that  substantial  Jus- 
tice can  be  reached  In  that  way.  It  would  be 
manifestly  unfair,  however,  to  allow  the 
plaintiff  to  avail  himself  of  the  steps  taken 
by  the  defendant  until  he  has  repaid  to  it  the 
cost  of  the  transcript  Of  testimony  and  rul- 
ings filed  In  the  case. 

The  plaintUTs  motion  to  amend  his  petition 
must  be  denied.  The  proposed  amendment 
relates  to  acts  of  the  servants  and  agents  of 
the  defendant  during  the  trial  of  the  case, 
whereby  the  plaintiff  claims  that  the  Jury 
were  prejudiced  against  him.  The  acts  al- 
luded to  were  brought  to  the  attention  of  the 
plaintiff  and  his  counsel  in  open  court  in  a 
most  conspicuous  manner,  and  could  hardly 
have  been  forgotten  or  overlooked  during  the 
preparation  of  the  petition  for  a  new  trial. 
There  Is  no  claim  made  that  they  were  omit- 
ted from  the  petition  for  a  new  trial  by  rea- 
son of  any  misfortune,  accident,  or  mistake. 
No  cause  being  shown  to  the  contrary,  the 
motion  is  governed  by  the  general  rule.  A 
petition  for  a  new  trial  may  be  amended  by 
making  the  assignments  of  error  more  spe- 
cific, but  not  by  adding  new  and  additional 
assignments  of  error,  of  which  the  party  had 
notice  at  the  time  of  filing  his  petition. 
Etacy.  PI.  &  Pr.  14,  p.  894,  and  cases  cited. 

Defendant's  petition  for  a  new  trial  may 
be  withdrawn.  Defendant's  motion  to  dis- 
miss plaintifTs  petition  for  a  new  trial  de- 
nied, provided  that  the  plaintiff  shall  take 
and  pay  for  the  transcript  of  the  testimony 
and  rulings  filed  in  the  case.  Plaintiff's  mo- 
tion to  amend  bis  petitton  for  a  new  trial 
denied. 


BEOWN  V.  PROVIDENCE  TELEGRAM 
PUB.  CO. 

(Supreme  Conrt  of  Rhode  Island.    AprQ  15, 
1903.) 

LIBEL  —  COURT    PROCBEDINOS  —  PRIVILEOBD 

PUBLICATIONS— INNUENDOES— SURPLUS- 

AOE— EXCESSIVE  VERDICT. 

1.  While  newspaper  reports  of  proceedings  In 
court  are  privileged,  provided  they  are  founded 
on  truthful  statements  and  proceed  from  good 
motives,  this  does  not  permit  a  newspaper  to 
prejudge  a  case,  or  to  misstate  it,  or  to  hold  np 
to  scorn  or  ridicnle,  either  directiy  or  by  im- 
plication, a  litigant. 

2.  While  most  of  the  facts  categorically  stat- 
ed in  defendant's  newspaper  as  to  the  case  in 
which  plaintiff  was  involved  and  the  litigation 
which  led  up  to  an  execution  on  his  house  were 
true,  they  were  accompanied  with  insinuations 
against  plaintiff's  character,  and  statements  to 
the  effect  that  whether  plaintiff  could  save  his 
house  from  the  auctioneer  would  depend  on  the 
result  of  the  case,  and  that  it  was  said  that  he 
would  now  have  to  produce  money  or  lose  prop- 
erty credited  to  him.  The  whole  article  with 
reference  to  plaintiff's  ronnection  with  a  com- 
peting newspaper  showed  the  motive  of  the  pub- 
lication was  to  do  personal  injury  to  plaintiff. 
Held,  that  the  article  was  clearly  libelous. 
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3.  Where  the  statementB  in  a  newipaper  ar- 
ticle on  which  a  libel  sait  is  based  are  Ubeloaa 
per  se,  iunuendoes  in  the  declaration,  not  justi- 
fied by  the  language  of  the  article,  must  be 
treated  aa  anrpluaage. 

4.  Where  it  appears  in  a  libel  ■suit  ■  ogaimt 
a  newspaper  that  the  article  cao^plnined  at  was 
submitted  to  the  scrutiny  of  at  least  two  of  de- 
fendant's offleials  before  pablication,  it  must 
be  considered  to  be  the  doubtrate  utterance  of 
defendant,  and  the  ezpresaion  «f  its  well-coB- 
aidered  attitude  towardis  plaintiff. 

5.  Where,  in  a  libel  suit,  it  was  shown  that, 
in  consequence  of  the  newspaper  article  com- 
plained of,  plaiotiC  had  to  fnmish  his  bank 
a  statement  as  to  his  finaorial  standing,  tiion^ 
he  had  been  in  business  30  years,  that  be  had 
lost  considerable  trade  in  a  neighboring  city,  in 
which  defendant's  paper  was  rend,  and  that  the 
paper  had  a  circulation  of  32,000  copies  per 
diem,  (1,300  was  not  excessive  damages. 

TreepasB  ontbeoaee  for  libel  by  D.  Rm- 
-oell  Brown  agialnat  the  iProyidence  Teiegram 
Publishing  Company.  Decision  for  plaintiff, 
and  defendant  petitlans  for  e  «ew  trial.  Pe- 
tition denied. 

Axgaed  before  'STINBSS,  C.  J.,  enO  TII<- 
LTNOHAST  and  DUBOIS,  JJ. 

Edward  D.  Baasett  and  Dexter  B.  Potter, 
for  plaintiff.  Charles  A.  Wilson  and  WU- 
iiam  J.  Brown,  for  defendant 


PER  CURIAM.  Tile  dtifeBdanlTB  petition 
tor  a  new  trial  le  denied,  and  Jndgment  will 
be  rendered  upon  the  dectsloo  of  Mr.  Justice 
DOUGLAS,  which  is  approved  and  adopted 
as  the  opinion  of  the  court: 

Decision. 

DOUOLAB,  3.  This  is  an  action  df  Ubel, 
complaining  of 'tlie  publication  of  an  article 
wliicb  appeared  in -the  defendant's  newspaper 
October  IB,  1880,  purporting,  under  displayed 
headings,  to  grlve  an  account  of  "Gov, 
Brown's  Legal  Tronbles,"  with  the  subtitles, 
also  displayed,  "Creditor  in  Form  of  New 
England  Butt  Company  After  Him  Red  Hot 
for  Settlement.  Other  Peculiar  Matters 
Journalistic  Stock  Transfer  to  Former  Gov- 
ernor's Son  to  be  Probed  in  Action  Brought." 

The  legal  principles  applicable  to  a  case  of 
this  kind  have  l>een  recently  announced  by 
this  court  in  Metcalf  v.  Times  Publishing 
Co.,  20  R.  1.  674,  78  Am.  St  Rep.  900.  It 
may  be  further  observed,  as  applicable  to  the 
present  case,  that.  If  any  class  of  people  have 
the  right  to  Invoke  the  protection  of  the  law 
against  malicious  intermeddling  with  their 
reputations,  litigants  in  the  courts  should  be 
so  guarded. 

1.  The  orderly  8T«tem  of  our  social  life, 
which  excludes  the  private  redress  of  wrongs, 
provides  these  tribunals,  and  compels  the  citi- 
zen to  resort  to  them  to  enforce  his  rights  or 
to  defend  against  unjust  claims.  When  he  la 
in  court,  therefore,  as  a  party  or  as  a  witness, 
any  publication  unjustly  commenting  upon 
tils  case  or  his  behavior  calls  for  severe  con- 
demnation.   The  conduct  of  tiie  Judge  and 

Y  t  See  Ub«I  and  SUnder,  vol.  n,  Cant.  DIs.  (  108. 


Jui7  and  the  decisions  of  the  eonrt  are  pi^P- 
er  subjects  of  fair  and  temperate  crlticlsiu. 
These  are  public  officers  performing  tiieir 
work  In  the  face  of  public  opinion,  and  tbejr 
are  responsible  to  the  people,  from  wbom 
they  deitve  their  powers,  for  the  honest  aud 
intelligent  exercise  of  tbeir  olBclal  functions. 
A  newspaper,  or  an  individual  who  writes 
for  a  newspaper,  may  argue  against  the  con- 
clusions of  law  announced  by  the  court,  or 
may  criticise  its  methods  of  procedure  with 
a  view  to  promote  the  correction  of  errors  or 
abuses,  and  great  latitude  is  allowattie  in  sti'''.i 
articles,  provided  they  are  founded  on  trutii- 
fnl  statements  and  proceed  from  good  motlvi^. 
It  is  conceded  that  the  proceedings  of  tlie 
courts  in  a  general  way  constitute  legltlnaate 
Items  for  the  newsgatherer  to  publiab.  Tbe 
results  of  a  majority  of  cases  tried  as  a  mat- 
ter of  fact  concern  no  one  but  the  parties  to 
tbem,  but  incidentallypropositions  of  law  are 
considered  which  interest  the  community 
generally,  and  it  would  be  contracting  the 
right  of  free  speech  Into  a  narrow  clia&nel  to 
re<iulre  a  selection  of  only  those  cases  for 
report  which  concern  public  questions.  To  a 
fair  and  true  publication  of  his  case  a  liti- 
gant must'  submit  It  is  only  an  extension  of 
the  publicity  of  the  courtroom  itself.  But 
this  principle  gives  neither  to  a  newspap<M- 
nor  to  an  individual  the  right  to  pr^ndge  a 
case,  or  to  misstate  it,  or  to  bold  up  to  scorn 
or  ridicule,  either  directly  or  by  natural  im- 
plication from  bis  language,  a  party  who  is 
putming  his  legal  remedies  in  court 

2.  If  one  avails  himself  of  the  privilege, 
which  Is  given  for  public  reasons,  to  publisli 
a  report  of  court  proceedings,  he  must  make 
such  report  full,  true,  and  fab*,  at  his  peril. 
Tried  by  these  prlnci^es,  ttie  article  com- 
plained of  In  this  case  is  plainly  libelous. 
It  relates  truthfully  enough  certain  tilings 
ttiat  took  place  In  court  It  reproduces  with 
sabstantial  accuracy  the  tenor  of  the  plead- 
ings, and  states  the  history  of  the  litlga- 
tton  which  terminated  in  the  issue  of  an  ex- 
ecution and  the  levy  of  it  upon  the  plaintltrs 
residence.  Most  of  the  facts,  categorically 
stated,  are  substantially  trae;  and,  if  this 
were  all.  while  the  reference  to  cases  long 
ago  terminated  might  be  considered  a  stretch 
of  the  newsgatberer's  net  not  required  by 
any  public  necessity,  the  article  could  not  be 
seriously  condemned.  But  every  statement 
of  fact  is  accompanied  with  comment,  and 
inference,  and  insinuation  directly  tending 
to  excite  ridicule  and  depreciation  of  the 
plalntifTs  character.  More  than  this:  there 
are  direct  statements  which  assert  or  clearly 
imply  the  plaintiffs  inability  to  meet  his 
pecuniary  obligations.  In  one  part  of  the 
article  the  assertion  is  made  that  "whether 
or  not  he  can  keep"  his  residence  "out  of  the 
auctioneer's  bands  depends  upon  the  result 
of  a  hearing  which  will  take  place  to-mom>w 
in  the  appellate  division,"  and  this  state- 
ment mi!!;ht  well  happen  to  be  read  by  persons 
who  would  not  read  the  whole  article  and 
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come  upon  the  statement  bdow,  whlcb  chan- 
ges the  alternatiTe  prophesied  hy  saying,  "It 
la  said  that  Mr.  Brown  now  has  reached  the 
point  where  be  will  have  to  produce  money 
or  suffer  the  amputation  of  property  poseea- 
slons  credited  to  him,"  which  Is  Itself  an  in- 
sinuation that  he  was  earrylng  property  in 
his  name  which  did  not  belong  to  him,  and 
thus  obtaining  false  credit.  The  frequent 
references  throughout  the  article  to  thfe  plain- 
tilTB  connection  with  an  evening  paper  pub- 
lished in  competition  with  the  defendant's 
Journal,  as  well  as  the  whole  tone  of  the  arti- 
cle and  its  reference  to  the  plaintiff,  show 
that  the  motive  of  the  publication  was  to  do 
personal  injury  to  the  plaintiff  from  dlslllE* 
and  ill  will,  and  not  the  giving  to  the  public 
a  fair  and  truthful  report  of  the  litigation 
which  Is  made  tbe  occasion  of  it 

8.  Some  of  the  Innuendoes  in  the  declara- 
tion may  not  be  Justified  by  the  language: 
but  these  must  be  treated  as  surplusage,  since 
there  is  enough  in  the  article  which  is  liliel- 
ouB  without  explanation.  Porter  v.  Post 
Publishing  Oo.,  20  R.  I.  88,  87  Atl.  535.  The 
case  in  that  respect  is  like  the  one  considered 
in  Haynes  v.  Ollnton  Printing  Oo.,  169  Mass. 
512,  61S,  48  N.  E.  275,  where  it  is  said  by 
Holmes,  J.:  "It  is  not  necessary  to  state 
these  Innuendoes  In  detail,  or  to  consider 
wherther  they  are  all  borne  out  by  the  words; 
for,  if  they  are  not,  they  may  be  rejected  as 
surplusage,  when,  as  here,  the  words,  read 
as  ordinary  persona  would  understand  them, 
are  libelous  per  se.  It  is  settled  in  England, 
and  so  far  as  the  question  has  arisen  in  this 
country,  in  accordance  with  good  sense,  that 
to  that  extent  the  plaintiff  was  not  debarred 
from  relying  on  the  wrong  alleged  and  com- 
plained of  merely  because  he  interpreted  it 
as  going  farther  than  it  did  In  fact"— citing 
numerous  cases.  It  appears  in  evidence  that 
this  report,  after  being  written,  was  submit- 
ted to  the  scrutiny  of  at  least  two  of  tbe 
defendant's  officials  before  publication;  hence 
we  must  take  the  arttele  to  be  the  deliberate 
utterance  of  the  defendant,  and  the  expres- 
sion of  its  well-considered  temper  and  atti- 
tude towards  the  plaintiff.  In  consequence 
of  this  publication,  the  defendant,  who  had 
been  engaged  in  business  in  this  community 
for  90  years,  was  required  by  the  bank  with 
which  he  was  accustomed  to  deal  to  furnish 
a  statement  of  assets  and  liabilities,  and  he 
was  eomi)elled  to  submit  to  this  humiliation 
as  If  be  had  been  suspected  of  insolvency. 
He  further  testifies  to  a  considerable  loss  of 
trade  in  a  neighboring  city  where  this  paper 
was  circulated.  These  elements  of  actual 
damage  are  necessarily  indefinite  as  data  for 
computation  in  money  of  the  injury  done, 
but  the  case  is  one  which  forbids  the  assess- 
ment of  merely  nominal  damages.  Taking 
into  account  the  circulation  of  the  paper, 
which  was  admitted  at  the  trial  to  be  32,- 
000  copies  per  diem,  and  all  the  other  dr- 
cumstaiices  of  the  case,  I  do  not  consider  the 
«um  <4  f  1,500  as  an  excessive  remuneration 


to  the  plaintiff  for  what  he  mnst  have  suf- 
fered from  this  Ubel,  and  I  asaess  the  dam- 
ages at  that  amoimt. 

Dedalon  for  the  plalatiff  for  |1,600  and 
costs. 


STATB  V.  MAOLB. 

(Supreme  Court  of  Rhode  Island.    April  IB, 

190S.) 

H0MICIDB-C0NFESSI0NS-CIRCCM8TANTIAL 
BVIBGNCEl— RBVERSIBLE  ERROR. 

1.  In  determining  whether  it  was  revergible 
error  for  a  trial  court  to  admit  a  confession  of 
one  accused  of  a  crime,  it  is  immaterial  how 
far  tbe  confession  tended  to  prove  the  guilt  of 
the  accused. 

2.  While  defendant,  who  was  tried  for  mur- 
der on  circumstantial  evidence,  was  in  tbe  cus- 
tody on  the  way  to  jail  charged  with  the 
crime,  she  stoutly  protested  her  innocence, 
whereupon  the  officer  told  her  that  she  could 
plead  either  guilty  or  not  guilty,  but  that  the 
truth,  whatever  that  might  be,  ought  to  be 
told,  and  that,  even  if  it  would  mean  convic- 
tion, he  should  prefer  it  if  it  were  his  case. 
She  then  said  that  she  had  not  boogbt  the  re- 
volver found  near  the  deceased,  and  had  never 
been  in  H.'s  store,  whereupon  the  officer  told 
her  that  there  was  ample  proof  that  she  had 
bought  the  revolver,  and  that,  having  mention- 
ed the  place,  Ae  might  as  well  tell  whether  she 
l>ought  it,  and  asked  her  what  she  paid  for  it, 
to  which  she  replied  that  she  paid  $2.  Held, 
that  defendant's  confessiou  was  not  voluntary. 

3.  In  order  to  determine,  from  the  nature  of 
the  powder  bum  around  the  wound  of  a  victim 
of  a  homicide,  the  position  in  which  Ae  82- 
caliber  revolver  was  held  with  which  tlie  vic- 
tim was  shot,  au  expert  on  gunshot  wounds 
testified  to  experiments  he  bad  made  with  82- 
caliher  revolvers  to  determine  the  nature  of 
the  powder  bom  produced  by  them,  and  then 
to  experiments  with  the  particular  revolver 
fllleKed  to  have  been  used  by  defendant.  Bdd, 
that  tbe  testimony  as  to  experiments  with  the 
particular  revolver  in  question  was  admissible 
ra  connection  with  tbe  expert  evidence. 

Rose  Nagle  was  convicted  of  murder,  and 
she  petitions  for  a  new  trial.  Petition  grant- 
ed. 

Argued  before  8TINESS,  O.  3.,  and  Tn> 
LIN6HAST  and  DOVOLAS,  JJ. 

Charles  P.  Steams,  Atty.  Gen.,  for  the 
State.    George  R.  Macleod,  for  defendant. 

TILLINGHAST,  J.  Tbe  defendant,  who 
has  been  convicted  of  tlie  crime  of  murder, 
now  petitions  for  a  new  trial  on  various 
grounds,  amongst  which  are  certain  alleged 
erroneous  rulings  of  the  trial  court  in  the  ad- 
mission of  testimony. 

The  defendant's  husband,  James  Nagle, 
came  to  his  death  on  the  14th  day  of  Novem- 
ber, 1901,  at  about  6  o'clock  in  the  morning, 
from  the  effect  of  a  pistol  shot  which  was 
fired  into  his  head  while  he  was  in  bed,  or 
on  the  bed,  in  his  own  house  in  East  Provi- 
dence. Shortly  after  the  fatal  shot  was  fired, 
the  defendant  called  in  some  of  her  neigh- 
liors,  and  told  them  that  her  husband  had 
shot  himself,  which  statement  was  then  ac- 
cepted by  them,  as  it  also  was  by  the  medi- 

T  S.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  8S4. 
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cal  examiner,  who  appeared  a  few  moments 
later,  as  being  trae.  The  day  following,  how- 
ever, In  view  of  certain  circumstantial  evi- 
dence which  had  been  discovered  in  rela- 
tion to  the  taking  off  of  the  deceased,  and 
particolarly  in  relation  to  the  alleged  pur- 
chase by  the  defendant,  a  short  time  before, 
of  a  pistol  at  the  store  of  Halllday  Bros,  in 
East  Providence,  abe  was  arrested  upon  a 
criminal  complaint  charging  her  with  the 
murder  of  her  husband.  Upon  being  arraign- 
ed in  the  district  court  of  the  Seventh  Judi- 
cial District  she  pleaded  not  guilty  to  said 
charge,  and  was  ordered  committed  to  Jail 
to  await  a  preliminary  examination  in  said 
court.  She  was  committed  to  Jail  by  Samuel 
S.  Barney,  town  sergeant  and  mittimus  offi- 
cer of  the  town  of  East  Providence,  and 
while  on  the  way  to  Jail  in  his  custody  cer- 
tain statements  or  admissions  were  made  by 
her,  according  to  his  testimony,  to  which  he 
was  allowed  to  testify  against  the  defend- 
ant's objection  in  the  trial  of  the  Indictment 
.now  before  us.  Before  testifying  to  such 
statements  or  admissions,  the  witness  was 
inquired  of  by  the  attorney  general  as  to 
whether  any  Inducement  was  offered  to  de- 
fendant to  talk  about  the  affair;  also  wheth- 
er the  witness  tried  to  get  her  to  talk  with 
him  about  it,  or  whether  he  made  any  threat 
to  her  in  the  premises.  His  answer  was 
that  he  had  no  inducement  to  hold  out  to 
her,  and  actually  held  out  none;  whereupon 
he  was  permitted,  against  the  defendant's 
objection,  to  testify  to  the  conversation  which 
took  place  between  them.  He  testified  as 
follows:  "She  insisted  on  her  Innocence. 
She  said:  They  have  found  me  guilty,  and 
bound  me  over  to  the  grand  Jury— guilty  of 
killing  Jimmy.  I  am  innocent  I  did  not 
kill  him.'  I  said  to  her:  'You  have  an  im- 
doubted  right  to  plead  guilty  or  not  guilty. 
That  is  your  privilege.  There  Is  no  -?ason 
why  you  should  plead  guilty.  You  have  that 
privilege.  The  court  allows  you  that  either 
way.'  There  was  nothing  further  said  about 
the  matter  of  killing  directly.  She  said  some- 
thing about  the  pistol.  She  says:  'I  didn't 
buy  a  pistol.  In  fact,'  she  says,  'I  was  never 
in  Halliday's  store  in  my  life.'  I  reminded 
her  that  nothing  had  been  said  about  Halli- 
day's store;  that  I  hadn't  mentioned  it  She 
talked  rather  Incoherently  about  some  other 
matters,  and  I  asked  her  a  question.  I  said, 
'What  did  you  pay  for  the  pistol?'  She  said 
'$2.'  She  didn't  say  where  she  bought  It  di- 
rectly. 'Well,'  I  said,  'did  you  pay  for  the 
cartridges?"  She  said.  They  gave  me  the 
cartridges  in  the  store.'  Q.  Was  there  any- 
thing said  in  that  conversation  about  Insur- 
ance on  James  Nagle's  life?  A.  There  was. 
She  said  that  she  had  two  Insurance  policies. 
If  I  remember  correctly,  $200  each,  or  some- 
thing to  that  effect.  'If  I  am  proven  and 
found  guilty  I  shall  lose  that;  I  would  not 
get  a  cent  of  it.' "  In  cross-examination  the 
court  said  to  defendant's  counsel,  "You  can 
ascertain  now  about  those  threats  and  the  in- 


ducements held  out."  The  witness  then  stat- 
ed that  he  told  defendant  that  tbe  truth, 
whatever  that  might  be,  ongbt  to  be  told,  but 
that  she  had  an  undoubted  right  to  plead 
guilty  or  not  guilty  in  regard  to  any  part  of 
the  case  which  was  coming  before  the  court; 
that  he  also  told  her:  "The  truth  is  always 
the  best,  except  where  it  would  be  a  means  of 
conviction;  and  even  then  I  should  prefer,  if 
It  was  my  case,  to  tell  the  truth.  Q.  And 
you  told  her  that  before  she  said  these 
things?  A.  Yes,  sir;  I  told  her  so  always.'' 
In  view  of  these  admissions  on  the  part  of 
the  witness  Barney,  the  defendant's  counsel 
then  requested  that  the  Jury  be  instructed 
not  to  consider  said  testimony,  on  the  ground 
that  witness  had  no  right  to  give  her  ad- 
vice at  all,  or  hold  out  any  inducements. 
This  request  was  denied,  and  the  defendant 
duly  excepted  thereto.  In  further  cros6-ex- 
aminatlon  witness  testified  that  he  said  to 
defendant:  "  'It  is  thought  that  you  bongbt 
this  revolver,'  but  she  said,  'No,  sir;  I  did 
not  buy  It'  I  said  to  her,  'There  is  no  ques- 
tion bat  what  you  bought  the  revolver,  and 
'  If  you  did  you  will  gain  nothing  by  denying 
it'  Also:  'It  would  be  better  for  yon  to 
tell  the  truth.  We  have  ample  proof  that 
you  purchased  this  revolver.'  That  she  said: 
'I  did  not,  and  I  never  was  in  Halliday's 
store  in  my  life.'  I  remarked  that  I  did  not 
mention  Halliday's  store  in  tbe  matter  at 
all.  'Now,'  I  said,  'having  mentioned  the 
place  where  you  bought  It  you  might  Just  as 
well  say  whether  or  not  you  bought  it  What 
did  you  pay  them  for  that  revolver?  She 
said  'I  paid  them  |2.00  for  it  and  they  gave 
me  the  cartridges.' "  Defendant  then  told 
witness  where  she  had  put  the  revolver,  but 
she  persistently  denied  ever  having  used  It 
upon  her  husband. 

The  question  raised  by  the  defendant's  ex- 
ception, broadly  considered,  is  whether  tbe 
court  erred  in  not  granting  defendant's  re- 
quest to  instruct  the  Jury  not  to  consider  any 
part  of  said  Barney's  testimony  which  re- 
lated to  statements  or  admissions  made  by 
defendant  concerning  the  purchase  of  tbe 
pistol  and  the  procuring  of  the  cartridges 
therefor.  Although  the  statements  or  ad- 
missions in  question  did  not  amount  to  a 
confession  within  the  strict  legal  import  of 
that  term— a  confession  being  a  voluntary  ac- 
knowledgment of  guilt  or,  as  well  and  con- 
cisely defined  In  Stephen's  Digest  of  the 
Law  of  Evidence,  p.  52,  "A  confession  la  aa 
admission  made  at  any  time  by  a  person 
charged  with  a  crime,  stating  or  suggesting 
the  inference  that  he  committed  that  crime" 
—yet  as  said  admissions  had  a  vital  bearing 
upon  a  highly  important  link  in  the  chain  of 
circumstantial  evidence  relied  on  by  the  pros- 
ecution, we  must  regard  them  as  in  the  na- 
ture of  a  confession.  Indeed,  we  think  it  is 
manifest  from  the  record  that  the  sole  ground 
upon  which  the  proof  of  the  conversation 
above  set  out  was  tendered  by  the  prosecu- 
tion was  that  it  was  in  tbe  nature  of  a 
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confession.    And,    this  being  so.   It  follows 
tliat  in  determlulug  whether  tbe  proper  foun- 
dation for  Its  admission  was  laid,  or,  ratlier, 
-whether  tbe  trial  court  erred  in  not  ruling 
It  out,  as  requested  by  defendant.  It  Is  im- 
material bow  far  the  confession  tended  to 
prove  guilt.    "Having  been  ofFered  as  a  con- 
fession," as  said  by  tbe  court  in  the  recent 
and   noted  case  of  Bram  v.  United  States, 
IGS  U.  S.  p.  541,  18  Sup.  Ct.  183,  42  L.  Ed. 
56S,  "and  being  admissible  only  because  of 
that  fact,  a  consideration  of  the  measure  of 
proof  which  resulted  from  it  does  not  arise  in 
determining  its  admissibility.     If  found  to 
have  been  illegally  admitted,  reversible  error 
-will  result,  since  the  prosecution  cannot,  on 
the  one  hand,  offer  evidence  to  prove  guilt, 
and  which,  by  the  very  offer,  Is  vouched  for 
as   tending  to  that  end,  and,  on  tbe  other 
hand,  for  the  purpose  of  avoiding  the  conse- 
quences of  the  error  caused  by  its  wrongful 
admission,  be  heard  to  assert  that  the  matter 
offered  as  a  confession  was  not  prejudicial, 
because  it  did  not  tend  to  prove  guilt."    This 
quotation  Is  pertinent  to  tbe  case  at  bar. 
The  admissions  made  by  the  defendant  were 
offered  by  the  prosecution  as  tending  to  prove 
guilt.    If  they  did  not  have  that  tendency, 
then    they   were   inadmissible   in   evidence. 
But  that  they  clearly  did  tend  to  prove  guilt, 
and  that  they  were  only  admissible  as  being 
In  the  nature  of  a  confession,  or  as  amounting 
to  a  partial  confession,  is  evident. 

Treating  the  statements  of  the  defendant 
In  question,  then,  as  in  the  nature  of  a  con- 
fession, we  are  next  to  inquire  whether,  in 
view  of  the  manner  in  which  they  were  ob- 
tained by  the  committing  officer,  they  were 
obBoxlouB  to  tbe  rule  which  obtains  In  such 
cases.  This  rule  is  well  stated  In  3  Russell 
on  Crimes  (6th  Ed.)  478,  as  follows:  "But 
a  confession,  in  order  to  be  admissible,  must 
be  free  and  voluntary;  that  is,  must  not  be 
extracted  by  any  sort  of  threats  or  violence; 
not  obtained  by  any  direct  or  Implied  prom- 
ises, however  slight,  nor  by  the  exertion 
of  any  improper  influence.  •  •  ♦  A  con- 
fession can  never  be  received  In  evidence 
where  the  prisoner  has  been  Influenced  by 
any  threat  or  promise,  for  the  law  cannot 
measure  the  force  of  the  influence  used  or 
decide  upon  Its  effect  upon  tbe  mind  of  the 
prisoner,  and  therefore  excludes  the  declara- 
tion if  any  degree  of  influence  has  been  ex- 
erted." See,  also,  1  Greenl.  Ev.  (16th  Ed.) 
If  210,  220;  Taylor  on  Ev.  (9th  Ed.)  $  872  et 
■eq.;  1  Bishop,  Crim.  Pro.  (3d  Ed.)  {  1217  et 
ted.:  Hopt  V.  Utah,  110  U.  S.  674,  4  Sup.  Ct. 
202,  28  L.  Ed.  202;  Reg.  V.  Baldy,  2  Den. 
&  P.  Oown  Cteses,  428. 

We  have  come  to  tbe  conclusion,  after 
much  consideration,  that  the  statements  or 
admissions  made  by  tbe  defendant  were  not 
freely  and  voluntarily  made  within  the  rule 
at  thus  stated,  and  hence  were  Improperly 
allowed  to  go  to  the  Jury.  It  appears,  from 
tbe  cross-examination  of  the  committing  offi- 
cer, Barney,  that,  previous  to  the  making  of 


most  of  said  statements  by  the  defendant, 
he  had  told  her  that  tbe  truth,  whatever  that 
might  be,  ought  to  be  told;  that  it  was  al- 
ways the  best,  except  where  It  would  be 
the  means  of  conviction;  and  that  even  then 
he  should  prefer  It  If  it  were  his  case.  He 
bad  also  told  her,  during  the  latter  part  of 
the  conversation,  that  it  was  thought  she 
bought  the  revolver;  that  there  was  ample 
proof  that  she  bought  it;  and  that,  having 
mentioned  the  place  where  she  bought  It, 
she  might  Just  as  well  say  whether  or  not 
sbe  bought  it  At  the  time  wben  the  state- 
ments in  question  were  obtained  from  the 
defendant  she  was  in  the  custody  of  this  offi- 
cer, and  on  the  way  to  Jail,  charged  with  the 
crime  of  murder.  That  she  must  have  been 
in  a  high  state  of  nervous  excitement  and 
mental  distress,  whether  guilty  or  not  guilty, 
and  hence  ready  to  catch  at  any  gleam  of 
hope  whereby  her  situation  might  be  bet- 
tered, goes  without  saying.  Tbe  familiar 
saying  that  "drowning  men  catch  at  straws" 
aptly  Illustrates  the  mental  condition  of  one 
In  her  situation  at  that  time.  And  we  think 
It  is  not  only  possible,  but  probable,  that, 
having  stoutly  and  persistently  asserted  her 
innocence  to  the  officer  of  the  terrible  crime 
charged  against  her,  she  was  led  to  believe, 
by  his  persuasive  and  continued  questioning, 
that  It  would  not  only  do  no  harm,  but  would 
in  some  way  be  better  for  ber  to  admit  the 
purchase  of  tbe  pistol  and  the  obtaining  of 
the  cartridges  In  question.  In  other  words, 
the  language  used  by  the  officer,  taken  as  a 
whole  (and  taken  in  connection  with  the  con- 
tradictory statements  made  by  the  defendant 
about  tbe  purchase  of  tbe  pistol),  was  such 
as  to  very  naturally  convey  to  the  mind  of 
tbe  defendant  the  Idea  that  she  would  gain 
some  advantage  by  admitting  that  sbe  bought 
the  pistol  and  obtained  the  cartridges  there- 
for. And  hence  It  cannot  be  said  that  her 
admission  relating  thereto  was  voluntary. 

We  do  not  wish  to  be  understood  In  what 
we  have  thus  said,  however,  as  deciding  that 
a  mere  request,  advice,  or  admonition  to  tell 
the  truth  will  render  a  confession  Induced 
thereby  inadmissible  In  evidence,  for  tbe 
strong  current  of  authorities,  as  well  as  tbe 
better  reason.  Is  to  tbe  contrary.  Am.  & 
Eng.  Ency.  of  L.  (2d  Ed.)  vol  6,  p.  531,  and 
cases  cited;  State  v.  Habib,  liS  R.  I.  558,  30 
Atl.  462.  Those  decisions  which  have  gone 
to  the  extent  of  so  holding  have  certainly 
gone  "to  the  verge  of  good  sense,  at  least." 
Com.  V.  Chance,  174  Mass.  249,  54  N.  R  551. 
75  Am.  St  Rep.  306.  But  where  tbe  request 
or  admonition  is  given  in  such  language  and 
under  such  circumstances  that  the  prisoner 
might  naturally  have  understood  It  as  rec- 
ommending a  confession,  the  confession  In- 
duced thereby  will  be  Inadmissible  in  evi- 
dence. Nor  do  we  wish  to  be  understood  as 
agreeing  with  counsel  for  tbe  defendant  in 
bis  contention  that  a  confession  made  by  a 
prisoner  to  tbe  officer  In  whose  custody  he  Is 
Is  not  admissible  in  evidence,  for  sncb  la  not 
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tbe  law.  On  the  contrary,  a  confession  to  the 
officer  In  charge  of  a  prisoner,  if  voluntarily 
(nade,  Is  Just  as  admissible  as  if  made  to  any 
other  person,  as  ruled  by  the  trial  court  In 
this  case.  See  cases  collected  in  Am.  &  Eng. 
Oncy.  of  L.,  vol.  6,  supra,  pp.  636,  589;  Pierce 
y.  United  States,  IM  U.  S.  355,  16  Sap.  Ct. 
321,  40  L.  Ed.  454. 

Tbe  next  exception  relied  on  by  defendant 
is  that  which  was  taken  to  tbe  admission  of 
the  testimony  of  Dr.  Jay  Perkins  as  to  the 
results  of  certain  experiments  made  by  him 
In  firing  the  revolver  with  which  the  deceased 
came  to  his  death.  Dr.  Perkins  was  the 
medical  examiner  for  Providence  at  the  time, 
and  had  been  such  for  six  years  previous. 
He  had  had  large  experience  with  gunshot 
wounds  which  were  self-inflicted,  and  also- 
with  those  which  were  not  self-inflicted,  and 
had  made  a  special  study  of  the  nature  and 
effects  of  such  wounds,  and  of  the  manner 
in  which  they  were  produced.  In  short,  he 
was  shown  to  be  an  expert  in  such  matters. 
Tbe  theory  of  the  defense  in  this  case  was 
that  the  deceased  committed  saidde.  The 
testimony  of  Dr.  Allison  was  tbat  the  bullet 
wound  was  on  tbe  right  temple,  about  1^ 
Inches  above  tbe  right  ear;  that  the  hair 
was  singed  above  the  bullet  wound  about  VA 
Inches,  also  back  of  the  ear  a  little;  and  that 
the  beard  of  the  deceased  was  singed  to  a 
paint  down  below  the  angle  of  the  mouth. 
The  autopsy  sbowed  that  the  course  of  the 
wound  was  downward  and  backward,  and 
that  tbe  bullet  lodged  in  the  Cerebellum. 
The  proof  shows  that  there  was  much  great- 
er burning  of  the  hair  beneath  the  wound,  in 
the  dlrsctitni  of  the  mooth,  tiian  above  the 
wound;  and  it  was  claimed  on  tbe  part  of 
.tbe  prosecution  that  this  was  a  material  fact 
ha  determining  the  xioBltlon  in  which  the  re- 
volver was  held  when  It  was  fired,  the  con- 
tention being  that  tt  was  practically  impos- 
sible for  the  deceased  to  have  so  held  the 
revolver  himself  as  to  have  caused  the  wound 
and  the  burning  or  singeing  referred  to.  Dr. 
Perkins  testifled  first,  without  objection,  that 
he  had  made  experiments  with  32-ealiber  re- 
volvers to  ascertain  the  amount  and  char- 
acter of  burning  which  would  be  made  by 
the  discharge  thereof.  He  then  testifled  that 
he  had  made  exiierimentB  with  the  particular 
32-calIber  revolver  in  question.  To  this  tes- 
timony the  defendant's  counsel  objected,  on 
the  ground  that  the  experiments  were  ex 
parte,  and  hence  should  not  be  admitted,  as 
the  witness  was  not  shown  to  have  been  an 
expert  regularly  appointed  by  the  court. 
This  objection  was  overruled,  subject  to  ex- 
ception. The  doctor  then  testified  that  if  a 
pistol  is  held  at  any  distance  from  the  target 
the  perforation  made  by  the  ball  is  not  in  the 
center  of  the  bum,  and  that  a  greater  part 
of  the  burn  is  on  the  side  corresponding  to 
the  liammer  of  the  revolver.  He  also  tes- 
tified that  this  is  always  so;  that  his  own 
personal  observation  of  gunshot  wounds,  and 
all  the  best  authorities,  showed  it  to  be  the 


invariable  rule  that  Uie  greater  part  of  tbe 
burn  is  always  hi  the  direction  of  tbe  side 
in  which  the  hammer  of  the  revolver  is  heliL 
Tbe  contention  of  tbe  prosecution  in  sup- 
port of  the  admissibility  of  this  evidence  is 
that,  having  shown  the  existence  of  snob  a 
fact.  It  was  competent  to  show  that  experi- 
ments made  with  the  revolver  in  question 
produced  similar  results;  while  the  conten- 
tion of  the  defendant  is  that  such  evidence  is 
in  the  nature  of  manufactured  evid^ice,  and 
hence  Inadmissible.  We  do  not  think  the 
court  erred  in  admitting  the  testimony  in 
question.  Had  the  experiments  been  made 
by  a  person  not  an  expert  in  such  matters, 
and  had  they  been  limited  to  the  particular 
pistol  which  caused  the  injury,  a  very  differ- 
ent question  would  arise.  For,  In  such  a 
case,  the  entire  value  of  the  testimony  w^onld 
depend  upon  the  accuracy,  skill,  and  honesty 
of  a  partlcnlar  person  regarding  a  particular 
and  Isolated  transaction,  with  no  opportunity 
on  the  part  of  the  defendant  to  contradict  it 
But  such  is  not  the  case  here.  Tbe  ex  parte 
experiments,  if '  such  they  may  be  called, 
which  were  made  by  Dr.  Perkins,  were  not 
necessary  In  the  establishment  of  tbe  fact 
sought  to  l>e  shown  by  the  prosecation,  as 
that  existed  Independently  thereof,  as  was 
fully  shown  in  evidence.  There  was  no  occa- 
sion, therefore,  to  tntrodnce  tbe  particular 
testimony  objected  to.  But  still  we  see  no 
good  reason  why  It  was  not  admissible,  as  it 
tended  to  corroborate  the  position  taken  by 
the  expert  And  It  Is  a  well-settled  rule 
that,  whenever  tbe  opinion  of  a  person  is 
deemed  to  be  relevaut,  the  giwinds  on  which 
aa<A  opinion  is  based  are  also  deemed  to  be 
relevant.  Stephens'  Digest  of  Ev.  supra,  112; 
Hawkins  v.  Fall  River,  119  Mass.  94;  Com. 
v.  Webster,  6  Oush.  295,  52  Am.  Dee.  711. 
See  State  ▼.  Justus,  50  Am.  Rep.  470.  as  to 
experiments  made  by  nonprofessional  wit- 
nesses. If  a  chemist  were  called  as  a  wit- 
ness In  a  criminal  case,  and  were  asked  the 
question  whether  a  certain  chemical  always 
produces  a  certain  result  under  given  condi- 
tions, could  tt  be  properly  objected  that,  be- 
cause be  had  confirmed  tbe  result  reached  by 
blm  by  experiments  conducted  alone  In  his 
laboratory  with  tbe  partlcnlar  chemical  in 
question,  buc4i  evidence  should  be  exclnded, 
because  the  defendant  was 'not  present  when 
the  experiments  were  made?  We  think  not 
In  such  a  case  the  witness  would  be  testify- 
ing as  an  expert,  and  it  would  be  compe- 
tent for  the  defendant  to  contradict  bis  con- 
clusions if  they  were  unscientific  or  incor- 
rect; so  that  no  harm  could  come  to  the  de- 
fendant simply  because  he  was  not  present 
or  represented  when  the  partlcnlar  investi- 
gation in  question  was  made.  In  State  v. 
Asbell,  57  Kan.  898,  46  Pac.  770,  it  was  held 
that  a  witness  experienced  in  the  use  of  fire- 
arms might  proparly  testify  as  to  experl- 
meuts  like  those  here  in  question.  The  case 
of  Tesney  v.  The  State,  77  Ala.  S3,  dted  hj 
defendant's  counsel  in  anpiiort  of  his  objec- 
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tlon  to  tlie  teBtlmony  in  question,  is  very  dif- 
ferent from  the  one  before  ns.  There  the 
(vltnees  did  not  show  that  he  had  had  any 
experience  in  respect  to  the  requisite  prox- 
imity of  a  pistol,  when  discharged,  to  leave 
signs  or  indications  of  burnt  powder  on  the 
clothing.  And  the  court  said:  "A  person 
may  be  siiillful  and  experienced  in  the  use  of 
firearms  and  liave  no  observation  or  experi- 
ence in  respect  to  the  particular  matter  in- 
quired about  But  the  court  erred  in  permit- 
ting evidence  of  the  result  of  a  solitary  ex- 
periment of  firing  at  a  coat  similar  to  the 
one  worn  by  defendant,  and  the  exlilbition  of 
the  coat  to  the  Jury.  Such  evidence  superin- 
daces  the  mischief  of  trying  a  collateral  con- 
troverted matter  by  proving  separate  and  dis- 
tinct experiments,  with  results  as  variant  as 
the  manner  of  loading  the  pistols  and  the 
modes  of  making  the  experiments,  depend- 
ent more  or  less  on  the  wishes  and  feeling 
of  the  person  making  them,  and  tends  to  con- 
fuse the  Jury,  and  withdraw  their  minds 
from  the  consideration  of  the  main  issue. 
The  witness.  If  an  expert,  may  give  bis  opin- 
ion, and  detail  generally  the  facts  on  which 
it  is  based,  whereby  the  value  of  the  opinion, 
and  of  the  evidence  on  which  it  is  founded,  is 
submitted  to  the  Jury.  McCreary  v.  Turk,  29 
Ala.  244." 

The  cases  of  Forehand  v.  State,  51  Ark. 
553,  11  S.  W.  766,  and  Tates  v.  The  People, 
38  III.  527,  relied  on  by  counsel  for  defend- 
ant, are  not  in  point.  The  experiment  in  the 
former  case  was  made  by  the  Jury,  after  they 
had  retired  to  their  room  to  consider  upon 
their  verdict,  for  the  purpose  of  testing  the 
truth  of  the  defendant's  statement  And  It 
was  held,  and  very  properly,  that  this  was 
taking  evidence  out  of  court,  and  in  the  de- 
fendant's absence,  and  was  such  misconduct 
on  the  part  of  the  Jury  as  entitled  the  defend- 
ant to  a  new  trial.  In  the  latter  case  the  de- 
fense was  tliat  the  deceased  had  come  to  his 
death  by  his  own  hand  by  shooting  with  a 
pistol,  which  was  found  near  his  person. 
On  the  trial  a  pistol  was  shown  to  the  Jury, 
and  identified  as  one  which  had  been  sold  to 
the  prisoner.  But  it  was  not  proved  to  be  the 
one  that  was  found  near  the  deceased,  and 
by  the  agency  of  which  he  undoubtedly  came 
to  his  death.  After  the  retirement  of  the 
Jury,  the  pistol  which  had  been  shown  to 
them  on  the  trial  was  sent  to  them  without 
the  knowledge  of  the  prisoner,  his  counsel, 
or  the  court,  and  they  experimented  with  It 
for  the  purpose  of  Judging  whether,  under 
the  circumstances  proven,  the  deceased  could 
have  shot  himself  with  that  weapon.  The 
trial  resulted  in  a  verdict  of  guilty;  and  it 
was  held  that,  because  the  pistol,  which  had 
not  been  properly  identified  as  the  one  by 
means  of  which  the  deceased  was  killed,  was 
xllowed  to  go  to  the  Jury  without  the  prison- 
er's consent,  a  new  trial  should  be  granted. 

Bojd  V.  The  State,  82  Tenn.  161,  cited  by 
defendant,  not  only  fails  to  sustain  the  posi- 
tion taken  by  her,  but,  on  the  contrary,  Is  a 


strong  authority  In  support  of  the  admissi- 
bUity  of  the  evidence  in  question.  It  was 
there  held.  In  a  very  well  reasoned  opinion, 
that  experts  may  testify  as  to  the  results  of 
experiments  made  before  and  during  the 
trial,  based  iq)on  facts  established  by  the  evi- 
dence. The  theory  of  the  defense  in  that 
case  was  that  the  deceased  came  to  her 
death  by  her  own  hand,  and  there  was  evi- 
dence pro  and  con  as  to  whether  there  were 
any  powder  stains  on  her  clothing.  The  de- 
ceased was  shot  through  the  chest,  the  ball 
entering  under  the  third  rib  on  the  left  side, 
two  and  a  half  inches  from  the  center  of  the 
In^ast  bone,  coming  out  at  the  eighth  rib, 
and  breaking  that  rib  where  it  Joins  the 
bade  bone.  The  court  said:  "As  stated,  the 
experts  derived  their  knowledge,  to  some  ex- 
tent, from  experiments  made  shortly  before, 
or  perhaps  In  part  daring,  the  progress  of  the 
trial.  A  great  deal  of  our  knowledge  is  thus 
acquired,  and  it  is  recognized  in  everyday  life 
as  a  legitimate  source  of  knowledge.  And 
it  is  upon  tills  ground  of  experience  or  ex- 
periment that  pei-sons  who  have  devoted  their 
attention  to  particular  branches  of  science 
or  art  may  give  their  opinions,  founded  upon 
such  experience  and  observation.  So  a  sur- 
geon was  allowed  to  testify  that  a  pistol 
must  have  been  fired  close  to  tbe  body  of  the 
deceased,  because  there  distinctly  appeared 
marks  of  powder  and  burning  on  tbe  wrist. 
Wharton  on  Hom.  {  667.  •  •  ♦  The  fact 
that  the  witnesses  detailed  the  nature  of  ex- 
periments does  not  diminish  the  force  of  the 
opinions  founded  upon  them.  If  the  experi- 
ments are  such  as  to  throw  light  upon  the 
subject  of  inquiry,  testimony  as  to  them  is 
not  only  admissible,  but  very  material.  In 
most  matters  the  opinion  of  the  witness  de- 
rives its  value  from  the  facts  upon  which  It 
is  founded,  whether  it  be  from  observation, 
knowledge  or  experiment" 

While  we  have  no  reported  case  In  this 
state  bearing  upon  the  admissibility  of  tes- 
timony as  to  ex  parte  experiments  Uke  those 
brought  in  question  In  the  case  at  bar,  such 
testimony  was  admitted  in  the  somewhat 
noted  local  case  of  State  t.  Congdon,  a  mur- 
der case,  which  was  tried  at  great  length  at 
East  Greenwich  in  1SS3.  The  weapon  used 
by  the  defendant  was  a  pistol,  and  an  impor- 
tant question  at  the  trial  was  as  to  the  near- 
ness of  the  pistol  to  the  deceased  when  the 
fatal  shot  was  fired.  Dr.  William  H.  Palmer, 
of  Providence,  a  well-known  expert  on  gun- 
shot wounds,  was  permitted  to  testify  as  to 
many  experiments  made  by  him,  both  before 
and  after  the  homicide  then  in  question,  in 
order  to  determine  at  what  distance  from 
the  muzzle  of  a  pistol  like  the  one  used  in 
that  case  powder  bums  or  powder  marks 
could  be  caused.  Whether  this  testimony 
was  objected  to  does  not  appear  from  tbe 
record  of  the  case  which  has  been  preserved. 
But,  in  view  of  the  fttct  that  the  defendant 
was  represented  by  such  eminent  counsel 
as  Hon.  Wlllard  Sayles,  for  many  years  the 
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able  attorney  general  of  this  state,  and 
Adonlram  J.  Cnsblng,  Esq.,  and  tbat  no  point 
was  taken  by  tbem  In  the  defendant's  peti- 
tion for  a  new  trial  (State  t.  Congdon,  14  R. 
I.  458)  that  the  testimony  referred  to  was 
improperly  admitted,  It  Is  fair  to  assmne  that 
such  testimony  had  not  theretofore  been  re- 
garded as  objectionable  by  the  bar.  We 
therefore  decide  that  the  trial  court  did  not 
err  In  admitting  the  testimony  now  In  ques- 
tion. 

We  have  carefully  examined  the  other  ex- 
ceptions taken  by  defendant's  counsel,  bat 
do  not  consider  them  to  be  tenable,  or  of 
sufficient  importance  to  require  special  atten- 
tion. As  a  new  trial  must  be  granted  be- 
cause of  the  error  of  the  court  In  refusing  to 
rule  out  the  testimony  first  hereinbefore  con- 
sidered, after  it  appeared  that  the  admis- 
sions in  question  were  Improperly  obtained, 
there  Is  no  occasion  for  us  to  determine 
whether  the  verdict  was  against  the  evi- 
dence. 

Petition  for  new  trial  granted. 


BRADBURY  v.  JACKSON  et  al. 

(Supreme  Judicial  Court  of  Maine.     April  20, 
1903.) 

WILL-DBVISB    AND    LBOACT— UFB    BSTATB— 
TRUST  FUND— POWBKS— RESIDUE. 

1.  W^hen  a  testator's  intention  is  clearly  ex- 
pressed in  the  will,  and  violates  no  rule  of  pub- 
lic policy,  it  overrides  technical  rules  of  con- 
struction, and  must  be  given  effect. 

2.  That  Intention  is  to  be  gathered  from  the 
whole  will,  and  not  from  isolated  words  and 
phrases.  A  will  is  not  to  be  expounded  by  a 
word  here  and  another  there,  but  by  what,  on 
the  whole,  was  the  testators  scheme  for  the 
rational  disposition  of  his  estate. 

8.  'rhe  language  of  the  will  should  be  viewed 
in  the  light  of  the  extrinsic  circumstances  sur- 
rounding Its  execution,  and  connecting  the  par- 
ties and  the  property  devised,  with  the  testator, 
and  with  the  will  itself. 

4.  By  the  ninth  item  of  his  will  a  testator 
divided  the  residue  of  his  estate,  consisting 
largely  of  stocks  and  bonds,  into  two  equal 
parts,  one-half  to  the  trustees  of  his  grand- 
daughter, and  one-half  to  the  trustees  of  his 
only  surviving  son;  further  directing  that  the 
certificates  of  stock  so  received  should  show  for 
whom  they  held  them,  as  well  as  the  names 
of  the  trustees. 

By  the  tenth  item  he  appointed  the  trustees 
of  his  granddaughter,  and  after  investing  them 
with  necessary  powers  for  the  preservation  of 
the  property,  and  fixing  the  time  when  she 
should  come  into  the  full  possession  and  abso- 
lute control  of  her  part  of  the  estate,  be  made 
her  his  residuary  legatee,  iucluding  lapsed  be- 
()uest8,  and  the  reversionary  or  other  interests 
in  the  property,  in  trust  for  his  son,  bat  subject 
to  the  provision  that  should  she  marry  and  die 
before  slie  was  27  years  old,  leaving  issue,  then 
with  the  right  of  disposal  of  one-fourth,  etc.; 
and  the  residue  was  to  be  divided  among  cer- 
tain persons,  or  their  issue,  named  in  the  will. 

The  eleventh  item,  after  appointing  trustees 
for  his  son  and  giving  them  half  of  his  prop- 
erty, provides  as  follows:  "As  tlie  property  Is 
mostly  in  stocks  paying  dividends,  and  a  few 
bonds  that  will  not  soon  mature,  I  direct  that 
the  trustees  shall  keep  an  annual  income  ac- 
count and  balance  the  same  annually,  and  pay 


the  net  income  thereof  (dednctlng  all  charges 
and  expenses)  to  the  said  Charles  during  his 
life.  The  account  will  thus  be  closed  at  the 
end  of  every  year,  and  should  be  settled  in  the 
probate  court  every  third  year.  I  wish  that  he 
dionld  he  paid  in  quarterly  payments,  and  if 
convenient,  monthly.  He  is  my  son,  and  I 
should  prefer  to  give  him.  the  property  directly 
free  from  the  trust,  were  I  not  satisfied  that  it 
is  best  for  him  that  I  should  do  as  I  propose. 
I  am  led  to  fear,  from  the  imfortnnate  disposi- 
tion of  the  property  he  has  had  control  of,  that 
what  I  leave  for  him  would  also  he  lost,  if  left 
for  his  unrestricted  control,  and  old  age  might 
find  him  in  need.  Should  he  lose  his  present 
wife  and  marry  again,  and  have  issue  by  such 
wife,  such  issue,  if  alive,  shall  have  the  prop- 
erty left  for  him,  as  aforesaid.  Should  such 
wife  survive  him  without  issue,  he  has  the  right 
to  the  disposition  of  one-halt  of  the  block  of 
brick  stores  in  Angusta,  and  can  make  provi- 
sion for  her.  Should  he  be  very  unfortunate 
and  there  should  be  any  pressing  necessity,  said 
trustees,  upon  so  finding  and  certifying,  may 
advance  to  him  from  time  to  time,  not  exceed- 
ing five  thousand  dollars  in  all.  XJpon  the  de- 
cease of  my  sons,  James  W.  and  Thomas  W. 
S.,  I  gave  their  half  of  the  block  of  brick  stores 
on  Water  Street  (that  fell  to  me  as  their  heir) 
to  my  surviving  sons,  Henry  and  Charles,  pla- 
cing the  latter  in  trust  for  him  with  the  right 
to  dispose  of  it  by  will.  As  he  has  often  com- 
plained in  regard  to  the  disposition  of  his  moth- 
er's property,  I  wish  to  say  here,  that  after  the 
payment  of  specific  bequests,  her  property  was 
divided  equally  between  Henry  and  Charles, 
and  no  more  of  Charles'  half  was  put  in  trust 
than  she  was  bound  by  her  promise  to  her 
brother,  Henry  R.  Smith,  to  so  place  it  in  order 
to  receive  anything  from  him." 

XJpon  a  bill  of  interpleader  filed  by  the  son, 
the  plaintiff,  to  obtain  the  construction  of  the 
will,  he  claimed  that  under  item  11  he  took  at 
once  an  absolute  equitable  fee  in  the  corpus 
of  the  estate  therein  devised  in  trust,  restricted 
to  the  enjoyment  during  his  lifetime  of  the  in- 
come, only  subject  to  the  limitation  over  to  his 
issue,  if  any,  and,  if  no  issne,  then  that  the 
trust  would  terminate  at  his  death,  and  both 
the  legal  and  equitable  fee  would  vest  in  his 
heirs,  subject  to  any  intermediate  disposition 
of  it  by  him. 

Reading  the  will  in  this  case  in  the  light  of 
the  facts  which  the  testator  had  in  his  mind 
and  recited  in  the  will  itself,  Md,  that  the 
plaintiff  takes  a  life  estate  in  the  income  only 
of  the  trust  fund  named  in  the  eleventh  item 
of  the  will,  with  a  right  to  have  paid  to  him 
not  exceeding  $5,000  of  the  principal,  contin- 
gent upon  the  trustees  finding  and  certifyiof 
that  there  is  a  pressing  necessity  for  it. 

(Ofilcial.) 

Report  from  Supreme  Judicial  Court,  Ken- 
nebec County. 

This  was  a  bill  In  equity  broaght  by 
Charles  Bradbury,  the  only  surviving  son  of 
James  W.  Bradbury,  late  of  Augusta,  for  the 
construction  of  his  father's  will,  and  espe- 
cially under  Items  ninth,  tenth,  and  eleventh. 
The  case  came  before  the  law  court  upon  re- 
port.   Decree  rendered. 

The  questions  raised  under  these  items  of 
the  will  were:  (1)  Whether  under  the  provi- 
sions of  the  will  the  plaintiff  takes  an  abso- 
lute estate  at  law  or  in  equity  In  one  undi- 
vided half  of  the  residue,  both  principal  and 
income,  subject  only  to  a  trust  as  to  fbe  in- 
come during  biB  lifetime;  or  whether  be 
takes  a  life  estate  only  in  the  Income;  or.  If 
neither,  what  estate  be  takes  in  the  principal 
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and  Income.  (2)  In  the  event  of  the  death 
of  the  plalntUC  without  will  and  without  Issue 
by  his  present  wife,  to  whom  should  the  trus- 
tees deliver  the  principal  In  final  'lispositlon 
under  the  terms  of  the  win? 

Argued  before  WISWELL,  0.  J.,  and 
STROUT,  SAVAQD,  POWERS,  PBABODY, 
and  SPEAR,  JJ. 

O.  D.  Baker,  for  plaintiff.  L.  C.  Cornish, 
H.  L.  Bassett,  and  J.  O.  Bradbury,  for  de- 
fendants. 

POWERS,  J.  Thia  bill  is  brought  to  ob- 
tain a  conatmctlon  of  a  part  of  the  will  of 
James  W.  Bradbury.  The  testator  left  an 
estate  of  about  $217,000,  all  In  personal 
property.  By  the  first  eight  items  of  his  will 
he  gave  about  137,000  In  various  public  or 
private  bequests,  including  a  legacy  of  (8,000 
to  his  son  Charles.  The  balance  of  his  es- 
tate he  disposed  of  by  the  ninth,  tenth,  and 
eleventh  Items  of  his  will,  which  are  as  fol- 
lows: 

"Ninth.  The  residue  of  my  property  that 
remains  after  the  payment  of  the  bequests, 
gifts,  debts  and  expenses  provided  for  in  the 
eight  preceding  sections,  is  to  be  divided  into 
two  equal  parts  by  my  executors,  as  soon  as 
the  last  bequest  is  paid,  and  by  them  trans- 
ferred and  delivered  to  the  trustees  herein- 
after named,  one-Iialf  to  the  trustees  for 
Ellsa  Louisa  Bradbury,  and  one-half  for  the 
tmsteee  of  Charles  Bradbury.  They  shall 
see  that  the  certificates  of  the  stock  they 
deliver  shall  show  for  whom  the  trustees  are  j 
bolding  the  property,  as  well  as  the  name  of 
the  trustees. 

"Tenth.  I  name  Henry  O.  Jackson,  my 
nephew,  and  Lioulsa  H.  Bradbury,  as  trustees 
for  Louisa  H.  Bradbury,  and  give  to  them  to 
hold  in  trust  for  Eliza  Louisa  Bradbury  the 
half  of  the  property  transferred  to  them  by 
my  executors.  It  Is  mostly  in  stocks,  with 
a  few  bonds,  and  will  give  little  trouble,  so 
that  Mr.  Jackson  can  find  time  to  look  after 
the  business.  The  trustees  shall  have  all 
necessary  powers  in  regard  to  the  preserva- 
tion of  the  property,  and  the  investment  of 
the  Interest  until  their  ward  Is  to  have  it 
When  the  said  Eliza  Lonisa  shall  reach  the 
age  of  twenty-one,  she  Is  from  that  time  to 
have  annually  the  net  Income  of  her  property, 
to  be  paid  to  her  by  her  trustees  In  quarterly 
imyments,  unless  she  shall  prefer  to  leave  It 
with  the  tmstees  to  Invest  for  her. 

"On  the  arrival  of  my  dear  granddaughter 
to  that  age,  I  wish  to  make  her  a  birthday 
present,  and  for  that  purpose  I  direct  the 
trustees  to  transfer  to  her  and  deliver  the 
certificate  of  fifty-two  or  fifty-three  shares  of 
the  stock  of  the  Dexter  and  Newport  Rail- 
road,  which  tiiey  will  have  in  trust  for  her. 

"As  she  will  have  from  her  father's  estate 
as  much  property  as  she,  with  her  inexperi- 
ence, can  Be  likely  to  manage,  I  deem  it  for 
her  interest  and  hereby  direct  that  the  trus- 
tees continue  their  trust  of  the  principal  un- 


til she  shall  reach  the  age  of  twenty-seven, 
when  they  shall  transfer  to  her  one-half,  and 
when  she  reaches  the  age  of  thirty-three,  the 
whole  of  the  property,  after  deducting  all 
proper  charges. 

"I  make  her,  the  said  Eliza  Louisa,  my 
residuary  legatee;  including  lapsed  bequests 
and  the  reversionary  or  other  Interests  In  the 
property  in  trust  for  my  son  Charles.  All  of 
her  share  of  the  property  shall  Vest  In  her 
when  she  reaches  the  age  of  twenty-seven, 
although  a  part  shall  remain  In  trust.  Should 
she  marry  and  decease  before  that  age,  leav- 
ing Issue,  she  shall  have  the  right,  after  she 
is  twenty-one,  to  dispose  of  one-fourth  of  all 
her  property,  and  her  mother  shall  have  oue- 
fourtb.  The  residue  shall  be  divided  Into 
shares,  and  paid  by  the  trustees  to  the  fol- 
lowing persons  in  the  proportions  according 
to  the  shares,  and  to  the  issue  of  any  who 
may  die,  viz.:  To  my  son  Charles  four 
shares,  and  for  his  wife,  Eva,  one  share: 
To  James  Otis  Bradbury,  four  shares,  and 
one  for  his  wife,  and  one  for  each  of  his  two 
children:  his  mother,  brother,  and  sister,  and 
the  husband  of  his  slater  are  each  to  have  a 
share:  To  Cotton  M.  Bradbury,  one  share 
for  himself,  one  for  bis  daughter  Jennie,  and 
one  for  bis  two  minor  children:  To  Mrs. 
Margaret  H.  Gregorie,  Miss  Esther  H.  Greg- 
orie,  Mrs.  Alice  G.  Hayward,  Mrs.  Julia  M. 
Claghom,  Mrs.  Margaret  H.  Carter,  Miss 
May  Martin,  one  share  for  each. 

"Eleventh.  I  name  James  Otis  Bradbury, 
Oscar  Holway,  and  Henry  O.  Jackson  of 
Boston,  as  trustees  for  my  son  Charles  Brad- 
bury, and  I  give  to  them,  in  trust  for  him, 
the  half  of  my  property,  to  be  transferred  to 
them  by  my  executors. 

"As  the  property  is  mostly  in  stocks  pay- 
ing dividends,  and  a  few  bonds  that  will  not 
soon  mature,  I  direct  that  the  trustees  shall 
keep  an  annual  Income  account  and  balance 
the  same  annually,  and  pay  the  net  income 
thereof  (deducting  all  charges  and  expenses) 
to  the  said  Charles  during  his  life.  The  ac- 
count will  [thus?]  be  closed  at  the  end  of 
every  year,  and  should  be  settled  in  the  pro- 
bate court  every  third  year. 

"I  wish  that  he  should  be  paid  In  quarterly 
payments,  and  if  convenient,  monthly.  He 
is  my  son,  and  I  should  prefer  to  give  him 
the  property  directly  free  from  the  trust, 
were  I  not  satisfied  that  it  is  best  for  him 
that  I  should  do  as  I  propose.  I  am  led  to 
fear,  from  the  unfortunate  disposition  of  the 
property  he  has  had  control  of,  that  what  I 
leave  for  him  would  also  be  lost,  if  left  for 
his  unrestricted  control,  and  old  age  might 
find  him  in  need. .  Should  be  lose  his  present 
wife  and  marry  again,  and  have  issue  by 
such  wife,  such  issue,  if  alive,  shall  have  the 
property  left  for  him,  as  aforesaid. 

"Should  such  wife  survive  him  without  is- 
sue, he  has  the  right  to  the  disposition  of  one- 
half  of  the  block  of  brick  stores  in  Augusta, 
and  can  make  provision  for  ber. 
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"Sbould  he  be  very  unfortunate  and  there 
should  be  any  pressing  neceasity,  said  truB- 
teee,  upon  bo  finding  and  certifying,  may  ad- 
vance to  blm  from  time  to  time,  not  exceed- 
ing five  thousand  dollars  in  all. 

"Upon  the  decease  of  my  sons,  James  W. 
and  Thomas  W.  S.,  I  gave  their  half  of  the 
block  of  brick  stores  on  Water  Street  (that 
fell  to  me  as  their  heir)  to  my  surviving  sons, 
Henry  and-  Charles,  placing  the  latter  in  trust 
for  him  with  the  right  to  dispose  of  It  by  will. 

"As  he  has  often  complained  in  regard  t» 
the  disposition  of  his  mother's  property,  I 
wish  to  say  hea:e,  that  after  the  payment  of 
specific  bequests,  her  propert?  was  divided 
equally  between  Henry  and  Charles,  and  no 
more  of  Charles'  half  was  put  in  trust  than 
she  was  bound  by  her  promise  to  her  brother, 
Henry  R.  Smith,  to  so  place  it  in  order  to  re- 
ceive anything  from  bim." 

The  plaintiff  claims  that  under  item  11  he 
took  at  once  an  absolute  equitable  fee  in 
the  corpus  of  the  estate  therein  devised  in 
trust,  restricted  to  the  enjoyment  during  his 
lifetime  of  the  income  only,  aul:(ject  to  the 
limitation  over  to  his  issue,  If  any,  and,  if 
no  issue,  then  that  the  trust  would  terminate 
at  his  death,  and  both  the  legal  and  equitable 
fee  would  vest  in  his  heirs,  subject  to  any 
Intermediate  disposition  of  it  by  him. 

Great  research  and  learning  have  been  dis- 
played and  a  vast  array  of  authorities  cited 
by  counsel  in  support  of  the  successive  steps 
by  which  it  Is  sought  to  establish  the  above 
proposition.  It  would  be  unprofitable  to  here 
undertake  to  distinguish  or  analyze  the  cases 
cited.  Precedents  and  rules  of  testamentary 
Instruction  may  afCord  valuable  aid  when  the 
testator's  intention  is  in  doubt,  but  when  that 
Intention  Is  clearly  expressed  in  the  will,  and 
violutes  no  rule  of  public  policy,  it  must  be 
given  effect  It  overrides  precedents  and  tech- 
nical rules  of  construction.  This  "pole  star," 
as  it  is  sometimes  termed,  of  testamentary 
construction,  "leads  Into  various  courses, 
since  every  will  must  be  steered  by  its  own 
luminary.  Yet  uniform  Justice  is  better  than 
sU'lct  consistency."  Schouler's  Ex'rs  & 
Adm'rs,  i  474.  "It  may  well  be  doubted," 
said  Mr.  Justice  Miller  In  Clarke  v.  Boornutn's 
Ex'rs,  18  Wall.  483,  21  L.  Ed.  904,  "if  any 
other  source  of  enlightenment  in  the  construo- 
tion  of  a  will  Is  of  much  assistance  than  the 
application  of  natural  reason  to  the  language 
of  the  instrument,  under  the  light  which  may 
be  thrown  upon  the  Intent  of  the  testator  by 
the  extrinsic  circumstances  surrounding  Its 
execution,  and  connecting  the  parties  and  the 
property  devised  with  the  testator  and  with 
the  instrument  itself."  No  two  wills  are  ever 
precisely  alike.  No  two  testators  are  situated 
precisely  the  same,  and  It  is  both  unsafe  and 
unjust  to  Interpret  the  will  of  one  man  by 
the  dubious  light  afforded  by  the  will  of 
another. 

Coming  now  to  the  Instrument  before  U8,i 
we  find  that  the  testator  bad  two  natural 


heirs,  his  granddaughter  Eliza  and  Us  son 
Charles.  The  former  had  been  a  member  of 
his  household,  and  be  bad  conveyed  to  her 
and  her  mother  his  homestead  in  Augusta. 
He  calls  her  In  the  Will  bis  "dear  grand- 
daughter," and  It  is  evident  that  the  ties  of 
association  had  strengthened  those  of  natural 
affection.  He  had  made  advances  to  his  sou 
for  him  to  go  Into  business.  He  had  bought 
of  him  his  one-fourth  interest  In  the  home- 
stead. The  testator  knew  that  his  wife  had 
devised  property  to  Charles,  placing  It  in 
trust,  as  she  was  bound  to  do  by  her  promise 
to  her  brother,  in  order  to  receive  anything 
from  him.  Charles  had  often  complained  of 
the  disposition  which  was  made  of  his  moth- 
er's property.  The  testator  had  hiniadf  con- 
veyed property  to  Charles,  placing  it  in  trust, 
with  a  right  of  disposition  by  will.  He  had 
seen  his  son  make  an  unfortunate  dlspositioB 
of  the  property  he  had  had  the  control  ttC,  and 
he  feared  that  what  be  should  leave  him 
would  also  be  lost  if  left  to  his  unrestricted 
control,  and  that  old  age  might  find  him  in 
need.  He  anticipated  that,  notwithstanding 
the  property  Charles  had  already  had  from 
both  the  testator  and  his  wife,  and  the  $S,000 
bequieathed  him  by  the  will,  he  might  in  the 
future  be  very  unfortunate,  and  there  might 
artsa  a  pressing  necessity  for  bis  reUeC  It 
is  evident  that  he  did  not  have  confidence  hi 
his  son's  business  capacity,  in  his  ability  to 
successfully  manage  or  long  retain  any  prop- 
erty over  which  he  had  the  power  of  aliena- 
tion, and  that.  Judging  the  future  by  the  past, 
he  feared  an  "unfortunate  disposition"  of 
such  means  as  Charles  might  control.  That 
these  facts  were  presmt  In  the  testator's  mind 
at  the  time  he  made  the  will  cannot  be  ques- 
tioned, for  they  are  all  recited  In  the  will  it- 
self. 

The  ninth  item  of  the  will  directs  that  the 
residue  of  the  property,  after  paying  bequests, 
gifts,  debts,  and  expenses,  be  divided  into 
two  equal  parts  by  his  execntors,  and  trana- 
ferred,  one-half  to  the  trustees  for  bis  grand- 
child, and  one-half  for  the  trustees  of  his  son. 
In  item  10  he  gives  to  the  trustees  for  his 
grandchild  the  one-half  of  the  property  con- 
veyed to  them  by  his  executors,  and  declares 
the  purposes  of  the  trust,  and  the  nature  and 
»[tent  of  the  beneficial  interest  of  the  cestui 
que  trust  He  makes  her  his  residuary  leg- 
atee, including  lapsed  bequests,  "and  the  re- 
versionary or  other  interests  in  the  property 
in  trust  for  my  son  Charlea"  In  the  next 
item  of  the  will  he  gives  to  the  trustees  in 
trust  for  Charles  the  half  of  the  property  to 
be  transferred  to  them  by  his  executors,  and 
proceeds  to  declare  the  purposes  of  the  trust 
and  to  define  the  nature  and  extent  of  the 
son's  beneficial  interest  The  trustees  are  di- 
rected to  pay  the  net  income  to  Charles  dur- 
ing his  life^  In  quarterly  payments,  and,  if 
convenient,  montiily.  Should  he  mtmrj  again, 
as  he  did  during  the  testator's  lifetime,  saA 
have  Issue,  such  Issue  aze  to  have  the  praft- 
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>rty.     Shonld  tbe  wife  surrlTe  blm  without 
ssue,  tbe  testator  states  tliat  Charles  has  the 
-iglit  to  dispose  of  one-half  of  the  block  of 
>rick  stores  in  Augusta,  and  can  maiie  provi- 
sion for  her.    If  Charles  is  unfortunate,  and 
:bere  Is  itressing  necessity  for  it,  the  trustees 
cnay  advance  him  not  exceeding  $5,000  in  alL 
Such  are  the  terms  of  the  will.    Reading 
It  In  the  light  of  the  facts  which  the  testator 
bad  present  In  his  mind  at  the  time  he  made 
It.  -we  think  it  clear  that  be  Intended  to  give 
to  his  son  a  life  interest  in  the  Income  only 
of  the   trust  fund  named  in  item  11  of  his 
'Will,  'With  a  right  in  case  of  misfortune  and 
pressing  necessity,  upon  tbe  trustees  so  find- 
ing and  certifying,  to  receive  not  exceeding 
$0,000   from  the  principal.    Indubitable  evi- 
dence Is  afforded  that  he  believed  be  bad 
done    this   and   nottaiog  more  by  the   state- 
ments tliat  his  granddaughter  is  his  resid- 
uary legatee  in  the  reversionary  and  other 
Interests  in  the  property  in  trust  for  his  son, 
and  that  the  soa  can  provide  for  bis  wife, 
In  case  he  marries  again,  out  of  tbe  prop- 
erty over  which  he  already  had  the  power 
of  disposition  by  will.    It  is  incredible  that 
Mr.  Bradbury  would  have  incorporated  this 
last   statement  Into  the  same  clause   of  a 
will  by  which  he  inbended  t»  give  Charles 
tbe  right  to  dispose  by  win  of  $80,000  of 
property.    Mr.   Bradbury   was   a   lawyer  of 
long  experience  and  large  practice.    The  mat- 
ter of  the  son's  right  to  dispose  of  property 
by  will  was  present  in  his  mind,  bronght 
sharidy  home  to  bis  attention  at  the  time 
he  was  writing  the  very  item  of  the  will 
under  which  the  plalntlfl  claims,  and  yet 
plainly  tbe  testator  regarded  the  block  of 
,   brick  stores  as  the  only  property  from  which 
Charles  could  make  a  future  testamentary 
provision  for  his   wife.    No   thought   could 
have   been    further    from    his    mind    when 
be  penned  that  statement  than  that  Charles 
had  the  entire  beneficial  interest  in  and  the 
power  of  disposal  by  will   of  the  $00,000 
which  be  had  Just  given  to  trustees,  with 
directions  to  pay  the  net  Income  to  Charles 
during  his  life. 

It  is  strongly  urged  that  certain  parts  of 
the  Witt  manifest  a  contrary  intention. 
Stress  is  laid  upon  the  direction  that  the  ex- 
ecutors shall  see  that  tbe  certificates  of  stock 
they  deliver  shall  show  for  whom  the  trus- 
tees are  holding  the  property.  This  may  re- 
quire a  few  more  words,  but  it  can  be  done 
ns  wen  under  one  construction  of  the  will 
as  tbe  other.  In  the  residuary  clause  the 
testator  8i)eak8  of  tbe  reversionary  or  other 
interests  "in  tbe  property  in  trust  for  my 
son  Cbarles."  In  a  sense  it  was  In  trust 
for  Charles,  as  he  was  to  have  the  Income 
from  it  for  life,  and  possibly  $3,000  of  the 
principal.  Tbe  context  wherein  he  speaks  of 
reversionary  or  other  interests  In  this  fund 
passing  to  the  residuary  legatee  is  strong 
evidence  that  when  he  used  the  words  he  did 
not  Intend  that  Cbarles  sliould  have  tbe  en- 


tire beneficial  interest  In  the  property.  It 
ta  hardly  probable.  In  view  of  all  the  prorl- 
Biona  and  recitals  in  the  will,  and  in  view 
of  the  advanced  age  of  the  testator  when  be 
made  It,  that  when  he  qpoke  of  reversionary 
7t  other  Interests  be  had  nothing  more  in 
bis  mind  than  the  remote  possibility  of  bis 
surviving  his  son. 

When  the  testator  explains  his  reasons  for 
making  the  disposition  of  bis  property  which 
he  did.  It  is  contended  that  the  statement 
that  be  would  prefer  to  give  Charles  the  prop- 
erty directly,  free  from  the  trust,  is  Incon- 
alBtent  with  an  intention  that  he  should  not 
take  tike  entire  beneficial  interest,  and  that 
tbe  same  is  true  of  the  further  statement  In 
the  same  connection,  that  he  fears  what  he 
leaves  for  him  would  be  lost  if  left  for  tbe 
son's  uiurestricted  control,  and  old  age  might 
find  him  in  need.  That  might  be  true  If 
the  words  stood  alone,  but  these  words  were 
used  to  express  the  testator's  reason,  as 
well  as  bis  regret  that  be  felt  compelled  not 
to  give  Charles  a  larger  Interest  than  he  did. 
He  feared  that  whatever  tbe  son  had  the 
control  of  wonld  be  "lost."  Tbe  words  most 
be  read  In  connection  with  the  other  parts 
of  the  will,  which  plainly  show  an  intention 
to  give  but  a  life  Interest  In  tbe  income.  It 
Is  not  probable  that  the  testator  would  g;lve 
an  unlimited  power  of  disposition  over  » 
large  estate  to  one  whom  experience  had 
taught  him  was  incapable  of  wise  and  pru- 
dent business  management. 

Lastly,  the  use  of  tbe  word  "advance"  is 
said  to  indicate  that  tbe  testator  understood 
tbe  corpus  of  tbe  fund  to  be  vested  in  his 
son.  Tbe  use  of  tbe  word  is  undoubtedly 
consistent  with  that  view,  but  tbe  Intention  of 
the  testator  Is  to  be  gathered  from  the  whole 
will,  and  not  from  isolated  words  and  phrases. 
Tbe  most  exact  of  men  do  not  always  ex- 
press themselves  with  equal  care  and  pre- 
cision. This  la  as  true  of  wUls  as  of  otlier 
human  transactions.  The  testator's  pre- 
dominant Idea  was  to  care  for  his  grand- 
daughter and  his  son,  and  that  the  bulk  of 
the  estate  which  be  left  should  be  preserved 
and  applied  for  this  purpose,  and  not  "lost" 
or  made  the  subject  of  "unfortunate  disposi- 
tion." Sad  experience  had  taught  him  that 
what  the  son  controlled  he  might  well  fear 
would  be  lost  His  intention  extended  be- 
yond the  preservation  of  the  income  of  the 
trust  fund  for  tbe  life  of  his  son,  and  he  pro- 
Tlded  that  after  Charies'  death  without  issue 
it  should  vest  In  the  "dear  granddaughter." 
A  will  is  not  to  be  expounded  by  a  word 
here  and  another  there,  but  by  what  on  the 
whole  was  the  testator's  scheme  for  the  ra- 
tional disposition  of  his  estate. 

Such  being  Mr.  BradbtUT*!  Intention  as 
expressed  In  bis  will,  and  construing  the  will 
In  the  light  of  that  intention,  has  he  used 
appropriate  language,  according  to  the  rules 
of  law,  to  carry  that  intention  Into  effectl 
I  The  plaintiff  Invokes  tbe  familiar  role  of 
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testamentary  construction  that  where  an  es- 
tate in  fee  simple  is  deTised,  or  an  absolute 
gift  of  personal  property  made,  a  devise  or 
gift  over  is  void,  and  the  estate  first  given 
cannot  afterwards  be  cut  down  except  by 
the  use  of  clear  and  appropriate  language. 
Wallace  v.  Hawes,  79  Me.  177,  8  AtL  885; 
Loring  V.  Hayes,  86  Me.  351,  29  Ati.  1093: 
Mitchell  T.  Morse,  77  Me.  423,  1  Atl.  141,  52 
Am.  Rep.  781.  The  answer  is  tliat  that  is 
not  this  case.  The  trust  fund  is  not  given 
to  the  trustees  "in  trust  for  Charles"  and 
nothing  more.  If  it  were,  be  would  take 
Ix>th  the  legal  and  equitable  estate  in  the 
corpus  of  the  fund.  The  purposes  of  the 
trust  are  declared.  They  are  to  pay  the  net 
income  to  Charles  during  his  life.  If  he  iias 
issue  they  are  to  have  the  property  left  for 
him  "as  aforesaid";  that  is,  left  in  trust  for 
the  purpose  of  paying  to  him  the  net  income. 
There  is  no  absolute  gift  of  this  property. 
It  is  given  in  trust  for  Charles,  to  pay  the 
net  Income  to  him  during  life.  The  words 
which  give  to  the  trustees,  and  all  the  words 
which  declare  the  purposes  for  which  the 
trust  is  created,  are  to  be  read  and  construed 
together.  A  gift  of  the  income  of  personal 
property  is  a  gift  of  a  life  estate.  Sampson 
T.  Randall,  72  Me.  109.  If  there  Is  nothing 
In  a  will  to  show  an  Intention  that  anytiiing 
should  be  paid  to  a  legatee  except  the  in- 
come of  a  fund  during  life,  tbe  fund  upon  his 
death  falls  bito  the  residue.  Wynn  v.  Bart- 
lett,  167  Mass.  292,  45  N.  E.  752.  Here  there 
Is  ample  evidence  that  the  testator  Intended 
to  give  no  more  than  the  income,  and  that 
Intention  must  be  given  effect.  In  Be  Mor- 
gan (1893)  L.  R.  8  Ch.  222,  Llndley,  C.  J., 
says:  "I  should  have  thought  that  upon  the 
will  the  matter  was  reasonably  plain,  but 
we  are  pressed  with  authorities.  Now,  I 
do  not  see  why,  if  we  can  tell  what  a  man 
Intends,  and  can  give  effect  to  his  Intention 
as  expressed,  we  should  be  driven  out  of  it 
by  other  cases,  or  decisions  in  other  cases. 
Of  course  there  are  principles  of  law  which 
are  to  be  applied  to  all  wills,  but  if  you  once 
get  at  a  man's  intention,  and  there  is  no 
law  to  prevent  you  giving  it  effect,  effect 
ought  to  be  given  to  it" 

The  plaintiff  takes  a  life  estate  in  tbe  in- 
come only  of  tbe  trust  fund  named  in  the 
eleventh  item  of  tbe  will,  with  a  right  to  have 
paid  to  him  not  exceeding  ?5,000  of  the  prin- 
cipal contingent  upon  the  trustees  finding  and 
certifying  that  there  is  a  pressing  necessity 
for  it  The  remainder  in  said  trust  fund,  by 
the  tenth  item  of  the  will,  vested  in  Eaiza 
Louisa  Bradbury,  subject  to  be  divested  by 
surviving  Issue  of  the  plaintiff,  and  at  bis 
death  without  Issue  Is  to  I>e  paid  over  by  the 
trustees  to  her,  if  living,  or  if  deceased  to 
such  person  or  persons  as  are  entitled  to  her 
estite.. 

Costs  and  reasonable  counsel  fees  are  to 
be  allowed  oat  of  the  estate.  Decree  accoid- 
ingly> 


TOWLB  V.  DOB  et  aL 

(Supreme  Judicial  Court  of  Maine.     April  9, 
1903.) 

WILLS  —  PERPETUITIES  —  GIFT  —  RBif  AINDKE 
—TRUST— CHILDREN— TIME  OP  VEST- 
ING—FUND  NOT  SBFARABLK. 

1.  Where  by  will  a  gift  is  made  of  a  remain- 
der iu  fee,  and  in  the  same  will  there  folloin 
language  showing  a  clear  intent  to  cbaree  sncii 
remainder  with  a  trust  invalid  under  the  rule 
against  perpetuities,  the  donee  takes  such  re- 
mainder m  fee. 

2.  A  trust  attempted  to  t>e  created  by  will  for 
the  use  of  a  man  and  his  children  is  invalid 
as  cuntravening  the  rule  against  perpetuities, 
unless  it  appears  from  the  context  that  only 
those  children  actually  in  esse  at  death  of  the 
testator  are  intended  to  share  in  the  l>enefit. 

3.  The  mere  fact  that  events  as  they  finally 
transpire  restrict  a  trnst  in  such  manner  that, 
had  the  will  in  apt  terms  in  fact  so  limited  the 
trust,  it  would  have  been  valid,  does  not  alter 
the  rule  that  the  tests  of  validity  must  be  ap- 
plied to  the  language  actually  used  by  tbe  tes- 
tator in  the  will  itself. 

4.  That  construction  of  a  will  riiould  be 
adopted  which  does  not  contravene  tbe  rule 
against  perpetuities,  whenever  liy  so  doing  the 
intention  of  the  testator  will  not  be  wholly  dis- 
appointed. 

5.  A  trust  fund  created  by  a  clause  in  a  will 

Sroriding  for  the  payment  of  "the  interest,  de- 
ucting  expenses,  to  W.  M.  T.  and  his  chil- 
dren, so  long  as  they  live,"  is  not  separable, 
and  might  vest  too  remotely  to  be  valid. 

G.  In  such  a   clause  the  word   "children"  is 
not  to  be  construed  as  meaning  alone  those  in 
esse  at  the  death  of  the  testator,  unless  such 
meaning  is  evident  from  the  context. 
(Official.) 

Report  from  Supreme  Judicial  Oourt,  Pe- 
nobscot County. 

Bill  by  Joslah  C.  Towle  against  Alice  H. 
Doe  and  others.  Case  reported.  Decree  ren- 
dered. 

Bill  In  equity  to  obtain  the  construction 
of  the  residuary  clause  of  the  last  will  and 
testament  of  Joslah  Towle,  late  of  Bangor, 
deceased. 

The  will  showed  evidence  of  being  holo- 
graphic, and  the  complete  residuary  clause 
was  as  follows: 

"To  my  wife  Lucinda  L.  Towle  I  give  & 
bequeath  all  tbe  remainder  of  my  property  of 
every  description  both  real  personal  &  mixed 
to  have  &  to  hold  occupy  &  enjoy  &  receive 
all  the  Income  rents  &  interest  during  her 
life  time  &  at  her  decease  I  give  &  bequeath 
all  the  aforesaid  property  which  I  have  de- 
vised to  her  during  her  life  time  &  which 
shall  remain  at  her  decease,  to  my  four 
children  viz:  Wm.  M.  Towle  St  bis  heirs 
one-fourth  part  to  be  invested  by  my  exec- 
utor in  U.  S.  bonds  or  State  bonds  &  tbe 
Interest  deducting  expenses  paid  over  to  said 
Wm.  M.  Towle  and  his  children  so  long  as 
they  live  &  then  tbe  principal  divided  to  his 
or  their  heirs. 

"Mary  L.  Taylor  and  her  heirs  one-fourth 
part  said  fourth  part  to  be  invested  by  my 
executor  in  U.  S.  or  State  bonds  &  tbe  In- 


1 1  See  Perpetnltlai,  voL  It,  Cont  Die.  |  11 
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tereat  deducting  expenses  paid  over  to  said 
Mary  so  long  as  sbe  shall  live  &  after,  her 
decease  the  principal  divided  to  ber  heirs  & 
Invested  In  bonds  as  aforesaid  for  them  by 
my  executor  &  the  accruing  Interest  deduct- 
ing expenses  shall  be'  so  invested  &  added  to 
the  principal  &  as  fast  as  they  shall  attain 
the  age  of  twenty-five  years  provided  they 
shall  be  of  sound  mind  and  steady  habits  & 
Bhall  have  accumulated  not  less  than  three 
hundred  dollars  of  property  if  a  male  or  fifty 
dollars  if  a  female  by  their  own  industry 
then  their  several  portions  shall  be  paid  over 
to  them  &  such  of  them  as  shall  not  be  of 
sound  mind  &  good  habits  &  have  accumulat- 
ed as  aforesaid  shall  receive  only  the  interest 
(deducting  expenses)  of  their  said  share  year- 
ly during  their  life  time  &  at  their  decease 
the  principal  shall  be  paid  to  their  heirs. 

"To  my  son  John  A.  Towle  &  his  heirs 
one-fourth  part  to  be  paid  over  to  him  by  my 
executor. 

'To  my  son  Josiah  0.  Towle  &  bis  heirs 
one-fourth  part  to  be  paid  over  to  him  by  my 
executor. 

"Provided  however  if  my  estate  sball  not 
prove  sufficient  (after  deducting  tbe  four 
thousand  dollars  herein  before  set  aside)  to 
leave  a  sufficient  sum  for  my  wife  Luclnda 
li.  Towle  so  that  she  sball  receive  therefrom 
a  net  Income  of  Ten  hundred  dollars  per  an- 
num after  deducting  taxes  &  expenses  & 
house  rent  then  sufficient  of  the  interest  of 
the  aforesaid  four  thousand  dollars  shall  be 
paid  over  to  her  yearly— Instead  of  being 
paid  over  or  reserved  for  said  needy  ones  as 
afore  herein  stipulated  to  make  up  ber  in- 
come to  the  sum  of  $1000  per  annum  &  if 
tbe  whole  of  the  interest  of  the  said  four 
thousand  is  not  sufficient  to  make  up  tbe 
yearly  net  income  to  ten  hundred  dollars 
then  a  portion  of  tbe  principal  of  said  four 
thousand  dollars  may  be  taken  each  year 
until  the  whole  Is  used  up  if  needed  to  make 
up  said  sum  of  $1000  net  yearly  income  in- 
stead of  being  reserved  as  before  devised  to 
my  children  aforesaid  &  whatever  may  re- 
main of  it  shall  be  divided  to  them  as  above 
devised. 

"And  for  the  furtherance  of  tbe  aforesaid 
object  and  for  the  safety  &  protection  of  the 
property  &  to  establish  a  legal  mode  for  the 
sale  &  transfer  of  all  my  property  I  hereby 
devise  &  bequeath  to  my  trustee  hereinafter 
named  all  my  estate  real  personal  &  mixed 
to  have  &  to  hold  the  same  upon  the  terms 
trust  &  conditions  hereinafter  specified  herein 
fully  authorizing  and  empowering  said  Trus- 
tee to  sell  ft  dispose  of  any  &  all  said  estate 
real  personal  &  mixed  except  that  my  dwell- 
ing bonse  on  State  Street  &  my  store  if  (I 
•ball  own  any  at  my  decease)  shall  not  be 
sold  tmtil  after  tbe  decease  of  my  wife  but 
all  the  other  property  may  be  sold  ft  convey- 
ed by  my  said  Trustee  when  &  In  such  man- 
ner as  to  said  Trustee  may  seem  most  ad- 
vantageous bereby  directing  my  said  Trustee 
to  Invest  the  whole  proceeds  of  sales  in  U.  8. 
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or  State  bonds  &  to  keep  tbe  same  so  Invest- 
ed &  pay  over  the  income  &  interest  deduct- 
ing taxes  &  expenses  to  meet  tbe  aforesaid 
devises  as  herein  before  specified." 

The  only  child  of  William  M.  Towle  at  the 
testator's  death,  at  the  termination  of  the  in- 
tervening life,  and  also  at  bis  death,  was 
Alice  H.  Doe. 

There  was  also  a  codicil,  wbicb,  however, 
had  no  bearing  on  ttie  case. 

Argued  before  WISWEIX,,  a  J.,  and  BJM- 
ERT,  ^THTEHOUSB,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

F.  H.  Appleton  and  H.  R.  Chaplin,  for 
plaintiff.  3.  R.  Mason,  for  defendants.  C. 
H.  Bartlett,  guardian  ad  litem,  for  minor 
defendants.  Matthew  Laughlin,  administra- 
tor of  the  estate  of  William  M.  Towle,  pro  se. 

PEABODY,  J.  This  cause  comes  before 
the  law  court  on  report  It  is  an  equity 
suit  brought  for  tbe  purpose  of  obtaining  a 
legal  construction  of  certain  proTlsions  of 
the  will  of  Josiah  Towle,  late  of  Bangor, 
Me.,  deceased. 

Tbe  case  shows  that  the  testator  made  and 
executed  his  will  on  the  17th  day  of  Au- 
gust, A.  D.  1866,  and  a  codicil  thereto  on  tbe 
0th  day  of  March,  A,  D.  1876.  The  pro- 
visions of  the  codicil  are  immaterial  in  the 
case.  Tbe  portions  of  the  will  which  the 
parties  desire  construed,  being  p&rt  of  tbe 
residuary  clause,  are  as  follows: 

"To  my  wife  Luclnda  L.  Towle  I  give 
&  bequeath  all  the  remainder  of  my  property 
of  every  description '  both  real  personal  & 
mixed  to  have  &  to  hold  occupy  &  enjoy 
&  receive  all  tbe  income  rents  &  profits  ft 
Interest  during  ber  lifetime  ft  at  ber  de- 
cease I  give  ft  bequeath  all  the  aforesaid 
property  which  I  have  devised  to  ber  during 
ber  life  time  ft  which  shall  remain  at  bet 
decease,  to  my  four  children  viz:  Wm.  M. 
Towle  ft  his  heirs  one-fourth  part  to  be  in- 
vested by  my  executor  in  U.  S.  bonds  or 
State  bonds  &  the  interest  deducting  ex- 
penses paid  over  to  said  Wm.  M.  Towle  and 
bis  children  so  long  as  they  live  &  then  tbe 
principal  divided  to  his  or  their  heirs." 

Tbe  remaining  parts  of  the  residuary  clause 
relate  to  tbe  bequests  to  tbe  other  three 
children  of  tbe  testator,  and  do  not  atTect  tbe 
question  submitted,  except  as  indicating  tbe 
Intention  of  tbe  testator. 

The  testator  died  January  26,  1883,  and 
his  widow,  Luclnda  L.  Towle,  died  April  8, 
1886.  His  son  William  M.  Towle  died  Jan- 
uary 23,  1896,  leaving  a  widow,  now  living; 
and  bis  granddaughter  Alice  H.  Doe,  the 
surviving  child  of  William  M.  Towle,  has 
died  since  tbe  filing  of  tbe  bill  in  equity, 
leaving  a  husband  and  children,  who  are 
now  living. 

Tbe  validity  of  tbe  will  and  codicil  is  not 
questioned,  and  their  terms  clearly  indicate- 
tliat  the  testator  thereby  intended  to  dispose- 
of  bis  entire  estate.    Tbe  will  is  not  arti- 
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flciallf  drawn,  as  is  evident  both  from  tbe 
words  used  and  tbe  structure  of  its  testa- 
mentary provisions. 

In  tlie  portion  of  ttie  will  quoted  tbe  words 
used  In  tbe  first  section  of  tbe  clause  imply 
an  absolute  bequest  to  bis  son  William  M. 
Towle,  but  tbey  are  followed  by-  words  show- 
ing that  tbe  testator  intended  that  the  legal 
estate  in  tbis  fourth  part  of  the  residuum 
should  vest  in  a  trustee,  to  be  disposed  of  in 
accordance  with  tbe  terms  of  tbe  trust 

In  determining  tbe  general  intent  of  the 
testator,  the  words  defining  tbe  bequest  to 
William  M.  Towle  and  bis  heirs  cannot  be 
dissociated  from  those  which  immediately 
follow;  and  the  language  of  tbe  whole  clause 
shows  that  tbe  bequest  was  not  Intended  by 
tbe  testator  to  be  a  remainder  In  fee  to  Wil- 
liam M.  Towle,  but  an  executory  bequest  to 
be  held  by  the  executor  in  trust  for  the  lives 
of  William  M.  Towle  and  bis  children,  and  at 
tlie  decease  of  the  survivor  of  them  to  vest 
in  their  heirs.  The  doubt  wlilch  lias  arisen 
as  to  the  legal  effect  of  this  bequest  is 
whether  it  is  in  conflict  with  the  rule  against 
perpetuities. 

Tbe  common-law  rule  is  recognized  by  the 
courts  of  this  state,  as  formulated  in  Cadell 
T.  Palmer,  7  Bli.  202,  quoted  in  2  Woemer 
on  American  Law  of  Adm.  |  427: 

"The  utmost  period  In  which  an  executory 
'bequest  can  take  effect  is  a  life  or  lives  in 
being  and  twenty-one  years  thereafter,  to- 
gether with  the  period  of  gestation  already 
existing." 

Tbe  same  rule  appllea  to  trusts  as  is  ap- 
plied to  legal  estates.  1  Perry  on  Trusts,  | 
382. 

The  actual  events  now  show  tliat  the  will 
in  effect  limited  the  trust  to  William  M. 
Towle  and  his  daughter  Alice  H.  Doe  as 
beneficiaries  for  life,  and  bad  it  done  so  in 
terms  the  bequest  would  not  have  been  void' 
for  remoteness,  because  this  daughter  was  liis 
only  child  at  the  death  of  tbe  testator,  at 
the  termination  of  the  intervening  life,  and 
at  his  own  death.  But  the  test  of  the  va- 
lidity of  the  gift  must  be  applied  to  the 
language  of  the  will  itself.  And  the  possi- 
bility that  tbe  executory  limitation  might  be 
void  for  remoteness  Is  clear  from  the  fact 
that  a  child  or  children  of  the  testator's  son 
William  M.  Towle  might  be  born  after  the 
death  of  the  testator,  the  continuance  of 
whose  lives  might  postpone  the  vesting  of 
the  estate  beyond  the  time  limited  by  law. 
1  Jar.  on  Wills,  266;  2  Woemer,  Am.  Law 
Adm.  I  427;  Webber  v.  Jones,  &4  Me.  429. 
47  Ati.  903;    Gray  on  Per.  |  214. 

From  the  facts  in  the  case  and  the  lan- 
guage of  the  will  several  theories  arise  as  to 
the  construction  of  the  portion  quoted  in 
tbe  third  clause  of  the  bill. 

1.  That  the  entire  bequest  is  void  because 
the  fatal  defect  of  violating  an  inflexible 
rule  of  law  applies  to  tbe  whole. 

This  construction  would  do  great  violence 
to  the  manifest  intention  of  the  testator  to 


give  bla  four  cliildren  and  their  Immediate 
famlUes  the  benefit  of  equal  shares  in  bis 
estate  at  the  death  of  bis  wife. 

The  general  terms  of  tbe  provialon  are: 
"At  her  decease  I  give  &  bequeath  all  the 
aforesaid  property  which  I  liave  devised  to 
her  during  her  life  time  ft  which  shall  re- 
main at  her  decease,  to  my  four  children." 

He  then  in  specific  terms  defines  tbe  sev- 
eral bequests  of  one-fourth  to  each.  To  two 
of  his  sons  be  gives  the  shares  In  apt  words 
to  them  and  their  heirs.  To  the  daughter 
and  her  heirs  he  gives  one-fourth  part,  and 
in  words  immediately  following  modifies  the 
bequest  by  directing  its  investment  by  his 
executor,  and  creating  a  trust  not  free  from 
complications  similar  to  those  in  tbe  provi- 
sion under  consideration. 

If  a  construction  may  be  given  to  tbe  will 
which  does  not  contravene  the  rule,  and  does 
not  wholly  disappoint  the  Intention  of  the 
testator,  it  should  be  adopted.  3  Jar.  ou 
Wills  (6th  Am.  Bd.)  709. 

2.  Another  theory  of  construction  is  that 
the  bequest  in  trust  is  limited  to  beneficiaries 
in  esse  at  the  date  of  the  death  of  the  testa- 
tor, namely,  William  M.  Towle  and  his  child. 
Alice  H.  Doe,  and  vested  at  the  death  of  the 
survivor,  Alice  H.  Doe,  in  her  heirs. 

Tills  construction  is  claimed  on  the  grotmd 
that  the  word  "children"  used  by  the  testa- 
tor in  his  will  may  mean  children  living  at 
the  time  of  bis  decease,  but  we  think  that 
tills  can  only  apply  to  eases  where  this 
meaning  is  evident  from  the  context  It  can- 
not be  forced  against  the  plain  language  of 
tbe  will  so  as  to  apply  only  to  those  of  the 
same  class  who  might  legally  take  the  equita- 
ble estate.  Oray  on  Per.  c.  10;  Bamtun  v. 
Bamum,  26  Md.  119,  90  Am.  Dec.  88;  Leake 
V.  Robinson.  2  Mer.  363,  388;  Dorr  ▼.  Liover- 
ing,  147  Mass.  530,  18  N.  E.  412. 

3.  Another  construction  sought  is  that  the 
bequest  was  in  trust  during  tbe  life  of  Wil- 
liam M.  Towle,  and  that  only  the  limitation 
over  to  his  children  for  life  and  to  his  or 
their  heirs  in  fee  was  void  for  remoteness. 
This  construction  can  only  rest  upon  tbe  as- 
sumption that  the  beneficiaries  mentioned  in 
the  trust  would  take  the  Interest  in  succes- 
sion. But  the  legal  estate  Is  not  given  to 
them  for  life,  but  to  a  trustee.  The  trust  is 
an  entirety,  for  the  benefit  of  a  parent  and 
bis  children,  and  is  prima  facie  concurrent 
It  would  seem  that  the  equitable  interest  be- 
longed to  William  M.  Towle  and  bis  children 
as  a  class,  and  consequentiy  to  tbe  survivor. 
This  Is  also  Indicated  by  the  words  "his  or 
their  heirs."  Scbouler  on  Wills,  ||  630,  657: 
Gray  on  Per.  f(  322,  323. 

The  equitable  remainder  could  not  rest 
until  the  death  of  these  beneficiaries.  Spear 
V.  Fogg,  87  Me.  182,  32  Ati.  791;  Hunt  v. 
Hall,  37  Me.  363. 

4.  We  think  that  the  legal  construction  of 
the  bequest  in  question  depends  upon  wheth- 
er it  Is  a  remainder  to  William  M.  Towle  in 
fee,  or  whether  the  words  In  the  first  part  of 
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the  provision,  which  imply  this,  are  so  in- 
separably connected  with  the  modifying 
clause  attempting  to  create  a  trust  as  to  ren- 
der the  whole  provision  void  for  remoteness. 

The  creation  of  a  trust  wlilch  cannot  vest 
the  object  of  the  trust  within  the  time  limited 
by  law  will  be  nugatory.  1  Perry  on  Trusts, 
383;  Blagrave  v.  Hancock,  16  Sim.  871; 
Dodd  V.  Wake,  8  Sim.  615;  Sears  t.  Bussell, 
8  Gray,  86;  Brattle  Square  Church  v.  Grant, 
3  Gray,  142,  63  Am.  Dec.  725;  Pulitzer  v. 
Livingston,  89  Me.  350,  36  Atl.  635;  Brooks 
V.  Belfast,  90  Me.  318,  38  AU.  222.  See  Slade 
T.  Patten,  68  Me.  380. 

The  trust  fund  is  not  separable,  and  might 
vest  too  remotely  in  the  heirs  of  a  child  of 
William  M.  Towle  bom  after  the  death  o( 
the  testator. 

If  two  constructions  may  be  put  upon  a 
provision  in  a  will,  one  of  which  will  violate 
an  inflexible  rule  of  law  and  the  other  not, 
the  construction  which  will  not  offend  the 
rule  is  to  be  adopted  by  the  court  1  Perry 
on  Trusts,  381;  Martelli  v.  Holloway,  L.  B. 
6  H.  li.  532. 

It  will  be  observed  that  the  testator  uses 
the  words  "and  his  heirs"  technically  in 
reference  to  other  devises  in  this  will,  and 
be  is  presumed  to  employ  them  in  their  le- 
gal sense  unless  the  context  clearly  indicates 
the  contrary.    3  Jar.  oh  Wills,  707. 

It  must  be  held  that  William  M.  Towle 
took  a  remainder  In  fee.  This  is  the  legiti- 
mate effect  of  the  language  used  in  the  first 
section  of  the  provision  under  consideration, 
and  even  the  Intent  of  the  testator  to  re- 
strict It  by  a  trust  must  yield  to  the  rule 
Against  perpetuities.  1  Jar.  on  Wills,  293, 
296,  206;  Gray  on  Per.  J  8  233,  235,  240;  De- 
ford  V.  Deford,  86  Md.  168;  Sears  v.  Putnam, 
102  Mass.  6.    The  trust  is  therefore  Invalid. 

We  answer  the  prayer  of  the  complainant, 
in  behalf  of  all  parties  interested,  that  the 
proportion  of  the  estate  In  which  William  M. 
Towle  was  Interested,  and  which  came  at 
the  death  of  Ludnda  L.  Towle  into  the  bands 
of  the  complainant  as  executor,  vested  abso- 
lutely in  William  M.  Towle  and  belongs  to 
bis  estate. 

The  expenses  of  this  suit  should  be  paid 
out  of  the  property  involved  in  this  decision. 

Decree  accordingly. 


MII-LIKEN  V.  HOUGHTON. 

(Supreme  Judicial  Court  of  Maine.     April  14, 
1903.) 

TAX  TITtB— SALE— HETORN  BT  TOWN  TREAS- 
URER—INSOLVENCY— ASSIGNMENT 
—REAL  ACTION. 

1.  In  making  return  of  his  doings  in  seUiiig 
land  of  a  nonreKident  tor  nonpayment  of  town 
taxes,  the  town  treasurer  shonUI  state  facts 
>bowiiig  thnt  no  bid  could  be  olitnined  for  less 
than  the  whole  land,  and  thnt  it  was  necessary 
to  sell  the  whole  Inud  in  order  to  obtain  the 
amonnt  of  the  tax  and  costs. 


2.  A  statement  in  such  return  that  'it  became 
necessary  to  sell  the  whole  amount  of  the  real 
estate,"  without  anjr  statement  of  facts  show- 
ing such  necessity,  is  a  Etatemeat  of  the  treas- 
urer's opiuion  only,  and  is  not  sufficient  to  sus- 
tain a  title  under  such  sale. 

3.  An  assignment  under  the  iDsolvent  law 
(Rev.  St.  c.  70,  8  33)  does  not  require  a  seal. 

4.  In  a  real  action,  where  no  rents  or  profits 
are  sued  for,  no  allowance  can  be  made  for 
taxes  paid  by  the  defendant. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Ox- 
ford County. 

Action'  by  Charles  H.  Milliken  against  John 
Houghton.  Case  reported.  Judgment  for 
plaintiff. 

Real  action  to  recover  possession  of  Lot  8, 
range  12,  in  the  town  of  Byron,  Oxford  coun- 
ty, known  as  the  "Hiram  GUcreasse  Farm." 

The  defendant  relied  on  a  tax  title. 

The  parties  agreed  that,  if  the  court  find 
the  title  to  be  in  the  plaintiff,  the  court  may 
also  determine  whether  the  defendant  had 
any,  right  to  be  reimbursed  for  taxes  paid  by 
him  and  interest  thereon. 

Argued  before  WISWELL,  O.  J.,  and  EM- 
ERY, WHITBJHOUSB,  STROUT,  SAVAGE, 
and  POWERS,  JJ. 

E.  Foster  and  O.  H.  Hersey,  for  plaintiff. 
Q.  D.  Blsbee  and  R.  T.  Parker,  for  defend- 
ant 

EMERY,  J.  The  defendant's  claim  of  title 
rests  solely  on  a  tax  sale  and  deed  by  the 
treasurer  of  the  town  of  Byron  for  nonpay- 
ment of  a  town  tax  assessed  In  1886  to  the 
then  nonresident  owner.  The  statutes  (Rev. 
St  1883,  c.  6,  ii  188,  189)  were  then  in  force. 
It  was  explicitly  declared  by  the  court  In 
construing  that  statute  in  Ladd  v.  Dickey, 
84  Me.  100,  24  Atl.  813,  at  the  bottom  of 
page  104,  84  Me.,  page  814,  24  AU.,  that  to 
show  a  valid  sal.:  "It  should  appear  that  he 
exposed  for  sale  and  sought  offers  for  a 
fractional  part  of  said  premises  sufllcient 
to  pay  the  tax  and  legal  charges,  and  that  be 
could  obtain  no  bid  therefor.  It  Is  not  suffi- 
cient for  him  to  say  that  it  was  necessary 
to  sell  the  whole  amount  so  assessed  and 
advertised,  no  person  offering  to  pay  the  tax 
and  legal  charges  for  a  smaller  fractional 
part  of  said  real  estate.  It  must  appear 
that  he  tried  to  obtain  an  offer  for  the  pay- 
ment of  the  tax  and  legal  charges  for  a  frac- 
tional part  of  the  premises  without  success." 

The  treasurer  sold  the  whole  tract,  but 
we  nowhere  find,  either  In  the  recitals  in  the 
tax  deed,  or  in  the  treasurer's  return  of  his 
doings,  or  anywhere  else,  the  evidence  that 
the  treasurer  "sought  offers  for  a  fractional 
part,"  or  "tried 'to  obtain  an  offer  for  the 
payijpcnt  of  the  tax  and  legal  charges  for  a 
fractional  part  of  the  premises  without  suc- 
cess." The  most  the  treasurer  says  is  that 
"it  became  necessary  to  sell  the  whole 
amount  of  the  real  estate  so  assessed  and 
advertised,  as  no  person  would  pay  the  tax- 
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es,  Interest,  and  legal  charges  for  a  less 
amount  of  said  real  estate."  This  is  merely 
a  statement  of  the  treasurer's  opinion,  viz., 
that  he  thought  no  person  would  pay  the 
taxes,  etc.,  for  a  less  amount,  and  that,  there- 
fore, he  thought  It  was  necessary  to  sell  the 
whole  amount.  The  fact  might  have  been 
different  Had  he  "sought  offers  for  a  frac- 
tional part"  or  "tried  to  obtain  an  ofTer" 
therefor,  as  the  court  said  in  Ladd  v.  Dickey, 
supra,  was  his  duty,  he  might  perhaps  have 
been  successful.  Had  be  done  so,  and  with- 
out success,  and  so  stated  In  his  return,  it 
would  then  have  been  apparent  to  the  court 
that  it  was  necessary  to  sell  the  whole  tract. 
As  it  Is,  the  necessity  does  not  appear,  and 
we  must  therefore  hold  the  sale,  being  of  the 
whole  tract,  to  be  Invalid. 

The  plaintiff  shows  a  prima  facie  title  by 
a  chain  of  deeds  from  a  former  acknowl- 
edged owner.  The  only  objection  seriously 
made  to  his  prima  facie  title  is  that,  where 
It  passed  through  the  insolvency  court,  nei- 
ther the  seal  of  the  court  nor  of  the  judge 
was  afllzed  to  the  Instrument  of  assignment 
by  which  the  judge  assigned  and  conveyed 
the  Insolvent's  property  to  the  assignees  in 
the  case.  The  statute  (Rev.  St.  1883,  c.  70, 
!  83)  then  In  force  did  not  require  any  seaL 
"An  instrument  under  his  hand"  was  all  that 
was  required.  After  considering  all  the  ob- 
jections suggested,  we  are  satisfied  the  plain- 
tiff has  sufficient  title  to  maintain  this  ac- 
tion. 

By  the  terms  of  the  report,  if  the  court 
find  the  title  Is  in  the  plaintiff,  it  is  to  deter- 
mine whether  the  defendant  has  any  right 
to  be  reimbursed  for  taxes  paid  and  interest 
on  same.  This  is  an  action  at  law,  a  real 
action,  in  which  no  rents  and  proflta  are 
claimed,  and,  as  the  case  Is  now  presented, 
no  right  of  reimbursement  Is  shown  by  the 
defendant.  He  is,  and  presumably  has  been, 
in  possession,  taking  the  rents  and  profits,  If 
any.  When  he  is  asked  to  account  for  these, 
he  may  perhaps  raise  the  question  of  allow- 
ance for  taxes  paid. 

.Tudgment  for  the  plaintiff  for  title  and 
possession  and  for  $1  of  damage. 


PTTLSIPBB  T.  HUSSET  et  al. 

(Supreme  Judicial  Court  of  Maine.    April  11, 
1003.) 

LIFE  INSURANCB-EXBMPTIONa-BANKRUPTOT 

—FRAUDULENT  ASSIGNMENT— SUR- 
RENDER VALUE. 

1.  At  the  date  of  the  filiug  of  his  petition, 
March  8,  1901,  a  bankrupt  held  a  policy  of  in- 
surance on  his  life  payable  to  him  or  his  as- 
signs, if  he  survived  20  years,  the  date  of  the 
policy  being  March  1,  1^3;  bat  if  he  die#  be- 
fore that  time  it  was  payable  to  his  wife  if 
she  survived  him;  if  not,  to  his  representatives 
or  assigns,  la  1900  his  wife  was  divorced  from 
him,  and  she  assigned  her  interest  in  the  policy 

1!  1.  See  Bankruptcy,  vol.  t.  Cent.  Dig.  iS  201,  664. 


to  her  husband.  Shortly  after  that  he  as- 
signed to  his  daughter  ail  his  right  to  the  sujii 
insured  "in  event  of  death,"  if  she  survived 
him,  but  did  not  assign  the  endowment  if  he 
survived  20  years.  His  trustee  in  bankruptcy 
sought  by  bill  in  equity  against  the  bankrupt 
and  the  daughter  to  hold  this  policy,  or  its  sur- 
render value  at  the  date  of  bankruptcy,  March 
8,  1901. 

Held,  that  by  the  laws  of  Mame  (Rev.  St.  c. 
49,  i  94;  Id.  c.  75,  S  10)  this  insurance  is  ex- 
empt from  the  claims  of  creditors;  also  by  ^e 
bankrupt  act  of  1898. 

2.  The  bankrupt  act  of  July  1,  1898,  provides, 
in  section  6,  30  Stat.  .548,  c.  541  [U.  S.  Comp. 
St.  1901,  p.  3424],  that  the  "act  shaU  not  affect 
the  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  state  laws."  And 
section  70  of  the  bankrupt  act,  30  Stat.  5ti5 
[U.  S.  Comp.  St.  1901,  p.  8451],  provides  that 
the  trustee  of  the  bankrupt  shall  "be  vested 
by  operation  of  law  with  the  title  of  the  Innk- 
mpt,  •  •  •  except  in  so  far  as  it  is  to 
property  which  Is  exempt,"  to  various  enumer- 
ated kinds  of  property,  and  to  "property  which 
prior  to  the  filing  of  the  petiti<»i  he  could  by 
any  means  have  transferred,  or  which  might 
have  been  levied  upgn  and  sold  under  judicial 
process  against  him."  Held,  that  this  clause 
must  he  coustrued  in  the  light  of  the  terms  in 
the  earlier  part  of  the  same  section  which  ex- 
cepts exempted  property.  Any  other  construc- 
tion would  annihilate  all  the  exemptions  spe- 
cially provided  for  in  the  act. 

8.  By  another  subsequent  provision  in  sectfam 
70  of  the  bankrupt  act  of  July  1, 189S,  30  Stat. 
565,  c.  541  LU.  S.  Comp.  St  1901,  p.  3451],  it 
is  declared:  "Provided,  that  when  any  bank- 
rupt shall  have  any  iusnrauce  policy  which  has 
a  cash  surrender  value,  payable  to  himself,  bia 
estate  or  personal  representatives,  he  may  with- 
in thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trustee 
by  the  company  issuing  the  policy,  pay  or  se- 
cure to  the  trustee  the  sum  so  ascertaiued  and 
stated,  and  continue  to  hold,  own  and  carry 
such  policy  free  from  the  claims  of  the  cred- 
itors participating  in  the  distribution  of  his  es- 
tate under  the  bankruptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  as- 
sets." Held,  that  this  proviso,  instead  of  en- 
larging the  rights  to  property  in  the  trustee, 
qualifies  and  limits  them.  But  for  it,  in  states 
where  life  policies  are  not  exempted,  and  no 
beneficiary  is  named,  the  entire  interest  in  the 
insurance. would  pass  to  the  trustee.  The  pro- 
viso limits  the  amount  to  go  to  the  creditors  to 
the  "surrender  value"  only,  reserving  to  the 
bankrupt  an  interest  he  would  not  otherwise 
retain.  This  construction  gives  effect  to  the 
manifest  intent  of  Congress,  harmonises  all  sec- 
tions of  the  act,  and  escapes  an  otherwise  un- 
avoidable conflict  between  sections  6  and  70,  30 
Stat.  548,  5G5  [U.  S.  Comp.  St  1901,  pp.  3424. 
3451]. 

4.  Held,  that  the  assignment  to  the  daughter 
"in  the  event  of  death'*^  before  the  endowment 
period  is  not  fraudulent  as  to  creditors.  The 
assignment  to  the  daughter  is  not  of  the  whole 
policy,  as  it  might  have  been,  but  only  of  the 
right  to  the  fund  if  the  assured  shall  die  before 
the  endowment  period  of  20  years.  The  right 
thus  assigned  has  no  surrender  value — that  re- 
mains to  the  assured  for  the  endowment  period 
— it  had  no  value  as  to  creditors,  for  it  was 
absolutely  exempt  from  their  claims  under  the 
bankrupt  act  and  the  state  statute.  Even  as 
his  heir  the  result  to  the  daughter  would  be  the 
same,  or  it  could  have  been  accomplished  by  a 
will  of  the  father. 

5.  The  policy  contains  this  clause:  "At  the 
end  of  the  fifth  and  every  subsequent  fifth  year 
from  date  of  issue  the  cash  value  specified  in 
table  of  cash  surrender  values  indorsed  hereon 
will  be  paid  for  this  policy,  provided  it  shall 
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be  in  force  under  its  original  conditious,  and  is 
lexall^  rarrendered  thereafter  to  the  home  office 
within  thirty  days  from  the  close  of  nich  pe- 
riod." The  date  of  the  policy  was  March  1, 
1893.  The  first  sorrender  period  was  on  March 
1,  1888,  bat  the  policy  was  not  then  snrren- 
dered,  and  that  richt  to  surrender  was  lost. 
The  next  period  will  arrive  March  1,  1903,  but 
the  bankmpt<9r  oecnrred  March  8,  1901.  HM, 
that  at  that  date  the  policy  had  no  surrender 
value  which  the  company  was  bound  to  recog- 
nize. The  surrender  yalue  referred  to  in  sec- 
tion 70  of  the  bankrupt  act  July  1,  1898,  30 
Stat.  665,  c  641  [U.  S.  Comp.  St  1901,  p. 
34ol],  refers  only  to  the  contract  right  of  sur- 
render, and  not  to  the  result  of  a  negotiation 
or  act  of  grace. 

6.  Section  70  of  tiie  banlcmpt  act  of  July  1, 
1808.  30  St  666,  c.  541  [U.  S.  Comp.  St  1901. 
p.  3461],  does  not  include  policies  payable  to  a 
wife  or  kindred  of  the  assured,  but  only  applies 
to  policies  payable  to  the  assured  or  his  person- 
al repres^ntatiyea. 

(OfflcUL) 

Report  from  Supreme  Jndidal  Court,  An- 
droacogglu  County. 

Bin  by  James  A.  PulsUer  against  Charles 
E.  Hussey  and  another.  Heard  on  report  of 
agreed  statement,  and  dismissed. 

Bill  by  the  plaintiff  trostee  in  bankruptcy 
against  Charles  E.  Hussey,  bankrupt,  and 
bis  dangbter,  seeking  to  bold  a  policy  of  in- 
sarance  on  the  life  of  the  bankrupt,  or  Its 
sorrender  value  on  March  8,  1901;  date  ot 
policy,  March  1,  1893. 

The  parties  agreed  to  report  the  case  to  the 
law  court  upon  bill,  answer,  and  replication, 
and  the  following  agreements  and  statement 
of  facts. 

On  December  12,  1889,  Lizzie  L.  Hussey, 
the  beneficiary  named  In  the  policy  and 
mentioned  in  the  plaintllTs  bill,  assigned  to 
the  defendant,  her  husband,  Charles  E.  Hus- 
sey, or  bis  legal  represeutativeB  or  assigns, 
all  her  Interest  in  said'  policy.  A  copy  of 
said  assignment  was  filed  with  the  agent  of 
the  insurance  company,  and  by  blm  for- 
warded to  the  home  office  of  the  company,  the 
Travelers'  Insurance  Company,  where  it  was 
received  as  filed  on  December  19,  1899.  A 
copy  of  said  assignment  was  apnexed  to  and 
made  part  of  the  statement  of  facts. 

On  July  10,  1900,  Lizzie  L.  Hussey,  having 
obtained  a  divorce  from  her  hnsband,  the 
said  Charles  E.  Hussey,  claiming  that  she 
had  not  assigned  her  Interest  December  12, 
1899,  executed  another  assignment  of  all  her 
Interest  as  beneficiary  In  said  policy  to  the 
defendant  Charles  E.  Hussey,  and  b  copy  of 
tbe  same  was  forwarded  by  him  to  the  home 
otRce  of  tbe  Insurance  company,  where  It 
was  received  and  filed  August  7,  1900.  A 
copy  of  said  assignment  was  annexed  to  and 
made  a  part  of  the  statement  of  facts. 

On  August  10,  1900,  said  Charles  B.  Hus- 
sey, without  receiving  any  compensation  or 
valuable  consideration  therefor,  gave  to  his 
daughter,  Edith  G.  Gove,  a  defendant  In 
this  case,  tbe  writing  of  that  date  by  him 
signed,  which  was  forwarded  to  the  same 


home  office  of  the  Insurance  company,  where 
it  was  received  and  filed  August  20,  1900. 

The  last-named  assignment  is  as  follows: 
"For  One  Dollar,  In  hand  paid,  and  for  other 
valuable  considerations,  the  receipt  and  suf- 
ficiency of  which  are  hereby  acknowledged, 
the  undersigned  hereby  assign,  transfer  and 
set  over  unto  Mrs.  Edith  G.  Gove,  daughter, 
of  Blddeford,  Maine,  (provided  said  assignee 
be  living  at  the  time  of  the  death  of  the  in- 
sured), all  the  right,  title,  claim,  interest,  and 
benefit  of  the  undersigned  In  and  to  the  prin- 
cipal sum  Insured  in  event  of  death  by  the 
Policy  of  Insurance  Issued  by  the  Travelers' 
Insurance  Co.,  of  Hartford,  Conn.,  on  the  life 
of  Charles  B.  Hussey  and  numbered  73148. 
In  Testimony  Whereof,  I  have  hereunto  set 
my  hand  and  seal  at  Blddeford  Me.  this  tenth 
day  of  August  1900. 

"Charles  E.  Hussey.    [L.  S.] 

"In  presence  of  H.  G.  Hutchinson.  To 
C.  E.  H." 

On  said  August  10,  A.  D.  1900,  the  said 
Charles  E.  Hussey  was  owing  a  large  part 
of  the  debts  mentioned  In  his  schedule  of 
liabilities  and  filed  In  court  with  his  petition 
In  bankruptcy. 

Said  plaintiff  demanded  of  said  Charles  B. 
Hussey,  to  wit,  on  June  6,  1901,  said  policy 
of  Insurance,  and  said  Charles  E.  Hussey  re- 
fused to  deliver  up  the  same.  Said  plaintiff 
thereupon  demanded  of  said  Charles  E.  Hus- 
sey the  equivalent  of  the  cash  surrender  val- 
ue of  said  Insurance  policy,  and  the  said 
Charles  E.  Hussey  refused  to  pay  the  same, 
and  has  ever  since  refused  and  neglected  to 
either  deliver  said  policy  ot  Insurance  to  the 
plamtiff  or  to  pay  him  the  said  cash  surren- 
der value. 

By  the  written  terms  of  said  policy,  its 
cash  surrender  value  was,  on  March  1,  1898, 
$287.50,  and  will  be  on  March  1,  1903, 
$712.50.  But  while  said  policy  gives  the 
right  to  the  Insured  to  surrender  his  policy 
only  during  the  30  days  immediately  succeed- 
ing each  five-year  period  from  Its  date,  and 
only  provides  In  terms  as  to  what  the  cash 
surrender  value  shall  be  at  those  periods.  It 
Is,  nevertheless,  the  custom  of  said  Insurance 
company  to  waive  the  strict  and  literal  con- 
struction of  the  clause  In  Its  said  iwllcy  re- 
lating to  the  cash  surrender  value  of  said 
policy,,  and  allow  said  policy  to  be  surren- 
dered and  canceled  at  any  time,  and  to  pay 
In  consideration  of  such  surrender  an  in- 
creased sum  therefor  with  each  full  year's 
premium  paid  thereon.  In  other  words,  un- 
der said  custom,  the  cash  surrender  value  of 
said  policy  changes  on  the  Ist  day  of  March 
of  each  year  during  Its  life,  and  does  not  In- 
crease on  account  of  anything  less  than  a 
full  year's  premium. 

Under  said  custom,  the  cash  surrender 
value  of  said  policy  was  on  March  1,  1901, 
$622.60,  and  on  March  1,  1902,  $615. 

Said  policy  had  no  cash  surrender  value  to 
said  Edith  G.  Gove,  the  full  sum  being  pay- 
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able  to  said  Charles  B.  Hnsaey  at  tbe  expira- 
tion of  20  years,  If  be  was  living.  And,  in 
order  to  bave  a  casb  surrender  ralue,  said 
Hussey  and  said  Gove  (if  said  -writing  of 
August  10,  1900,  be  valid)  must  release  each 
of  their  interests  in  said  policy. 

Said  Insurance  policy  was  thereupon  filed 
iu  court,  and  became  a  part  of  this  agreed 
statement  of  fact,  and  together  with  said 
writing  dated  August  10,  A.  D.  1900,  there 
remains,  pending  the  final  decision  of  the 
case,  subject  to  the  trial  and  final  disposition 
of  tbe  court  according  to  the  rights  of  tbe 
parties  as  they  should  be  determined. 

The  said  Charles  E.  Hussey  has  paid  the 
following  sums  at  the  time  specified,  as  pre- 
miums upon  said  policy  of  insurance,  since 
tbe  date  of  his  petition  in  bankruptcy: 

Date  Payment 

Date  Due.  Reported  by  Agent  Amount 

Mar.  1, 1901  Apr.  23,  1901  fSO  85 

June  1, 1901  Aug.  28, 1901  80  85 

Sept  1, 1901  Nov.  27, 1901  80  85 

Dec.  1, 1901  Jan.  21, 1902  SO  85 

Mar.  1, 1902  May  29, 1902  30  85 

June  1, 1902  July  31, 1902  80  85 

Argued  before  WISWBLL,  C.  J.,  and 
WHITEHOUSE.  STROUT.  SAVAGE,  PEA- 
BODY,  and  SPEAR,  JJ. 

H.  W.  Oakes,  J.  A.  Pulslfer,  and  F.  B. 
Ludden,  for  plaintiff.  Geo.  F.  &  Leroy  Ha- 
ley, for  defendants. 

STROUT,  J.  The  defendant  Hnssey  was 
decreed  bankrupt  on  March  8,  1901.  March 
1,  1893,  he  obtained  a  policy  of  insurance  up- 
on bis  life,  which  was  in  force  when  be  be- 
came bankrupt  and  Is  still  in  force.  His 
wife,  Lizzie  L.  Hnssey,  was  tbe  beneficiary 
named  in  it.  By  its  terms  the  amount  insur- 
ed was  to  be  paid  to  Charles  B.  Hussey,  or 
his  assigns  if  he  survived  20  years,  or,  if  be 
survived  bis  wife,  then  to  his  legal  representa- 
tives or  assigns.  But  if  be  did  not  survive 
20  years,  and  bis  wife  survived  him,  then 
the  amount  was  payable  to  her.  It  also  con- 
tained provision  for  surrender  at  certain  times 
according  to  the  "cash  surrender  values"  In- 
dorsed thereon.  Lizzie  L.  Hnssey  was  di- 
vorced from  her  husband,  and  afterwards,  on 
July  10,  1900,  executed  an  assignment  of  all 
her  Interest  1b  tbe  policy  to  her  former  hus- 
band, Charles.  August  10,  1900,  Charles  as- 
signed to  his  daughter,  Edith  O.  Gove,  one  of 
the  defendants,  provided  she  be  living  at  the 
time  of  his  death,  all  his  right  to  tbe  sum  in- 
sured "In  event  of  death,"  but  not  assigning 
the  endowment  to  her  if  he  survived  20  years. 

Plaintiff,  as  trnstee  in  bankruptcy  of 
Charles,  claims  to  hold  this  policy,  or  its  sur- 
render value  at  the  date  of  bankruptcy. 
Whether  it  is  to  be  regarded  as  assets  in  the 
hands  of  the  plaintiff  Is  the  question  pre- 
sented. 

By  Rev.  St  Me.  c.  76,  (  10,  "money  received 
for  Insurance  on  his  life,  deducting  tbe  pre- 


miums paid  therefor  within  three  years  wltli 
interest,  does  not  constitute  a  part  of  his  es- 
tate for  payment  of  debts  •  •  •  when 
tbe  Intestate  leaves  a  widow  or  issne,"  but 
descends  to  the  widow  and  issue,  or,  If  no 
widow,  to  the  issue.  "It  may  be  disposed,  of 
by  will,  even  if  tbe  estate  is  insolvent'* 
Charles  bas  a  daughter,  Mrs.  Gove. 

By  Rev.  St  Me.  c.  49,  i  94,  "life  and  acci- 
dent policies,  and  the  money  .due  thereon  are 
exempt  from  attachment,  and  from  all  claims 
of  creditors  during  tbe  life  of  the  insured, 
when  the  annual  cash  premium  paid  does  not 
exceed  one  hundred  and  fijfty  dollars,"  etc 

Under  these  statutes  it  is  beyond  qnestion 
that  If  tbe  policy  Is  within  them  it  could  not 
be  reached  by  creditors  under  the  laws  of  this 
state. 

By  the  bankmpt  act  of  July  1,  1898,  I  6,  30 
Stat  548,  c.  541  [U.  S.  Oomp.  St  1901.  p. 
8424],  It  is  provided  that  "this  act  shall  not 
affect  the  allowance  to  bankrupts  of  tbe  ex- 
emptions which  are  prescribed  by  tbe  state 
laws  In  force  at  tbe  time  of  the  filing  of  tbe 
petition  In  the  state  wherever  they  have  had 
their  domicile  for  the  six  months  or  the  grat- 
er portion  thereof  Immediately  preceding  tbe 
filing  of  the  petition."  This  provision  per- 
vades and  qualifies  the  whole  act  and  is  to 
be  read  into  all  its  subsequent  language.  It 
is  equivalent  to  saying  that,  whatever  gen- 
eral expressions  may  appear  In  other  parts 
of  the  statute,  they  must  all  be  taken  subject 
to  this  unqualified  expression. 

By  section  70,  30  Stat.  565  [U.  S.  Oomp.  St 
1901,  p.  3451],  of  the  same  act  It  Is  provided 
that  tbe  trustee  of  the  bankrupt  shall  "be 
vested  by  operation  of  law  with  the  title  of 
the  bankrupt  »  •  •  except  Id  so  far  as  it 
is  to  property  which  is  exempt,"  to  various 
enumerated  kinds  of  property,  and,  fifth,  to 
"property  which  prior  to  the  filing  of  tbe  peti- 
tion he  could  by  any  means  have  transferred, 
or  which  might  have  been  levied  upon  and 
sold  under  judicial  process  against  him."  If 
this  clause  5  should  be  given  literal  effect,  it 
would  destroy  all  exemptions  specially  pro- 
vided for  in  section  6  of  the  act  It  must  be 
construed  In  the  light  of  the  term  in  the  earl'- 
er  part  of  the  same  section,  which  excepts 
exempted  property,  manifestly  referring  to 
tbe  exemption  in  section  6. 
.  This  construction  harmonizes  section  6  and 
that  part  of  section  70  with  the  evident  legis- 
lative intention.  There  Immediately  follows 
In  section  70  the  language:  "Provided,  that 
when  any  bankrupt  shall  have  any  Insurasee 
policy  which  has  a  cash  surrender  value  pay- 
able to  himself,  his  estate  or  personal  repre- 
sentatives, he  may  within  thirty  days  after 
the  casb  surrender  value  has  hkea  ascertained 
and  stated  to  the  trustee  by  the  company  Issu- 
ing the  policy,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained  and  stated,  and  continue 
to  hold,  own  and  carry  such  policy  free  from 
the  claims  of  tbe  creditors  pBrtlclpatlng  In  the 
distribution  of  bis  estate  under  the  bankmnt- 
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cy  proceeding,  otherwise  the  policy  Bball  paae 
to  tbe  trustee  as  assets." 

Tbe  policy  in  this  case  bad  a  snrrender 
value  to  Charles  at  each  snccesslre  five  years 
after  its  date.  The  plaintiff  claims  under 
tbe  recited  proviso. 

Arbitrary  rules  for  the  construction  of  stat- 
utes afford  Blender  aid  in  their  consideration, 
and  not  infrequently  mislead.  To  so  construe 
tbe  different  iM-oylsions  of  a  statute  so  as  to 
produce  a  harmonious  whole,  in  accord  with 
the  apparent  legislatiTe  intent,  is  the  object 
aimed  at,  and  to  be  accomplished,  if  it  can 
be  done  consistently  with  Its  terms,  althousb 
detached  sentences  or  paragraphs  may  indi- 
cate a  different  view. 

In  this  statute,  in  section  6,  there  is  ex- 
pressly exempted  from  the  <H>eratlon  of  the 
act  tbe  exemptions  given  by  tbe  state.  Later 
in  section  70,  which  defines  the  property  pass- 
ing to  the  trustee,  it  Is  prefaced  with  the 
statement,  "except  in  so  far  as  it  is  to  prc^- 
erty  which  is  exempt,"  and  then  follows,  in 
the  same  section,  all  subject  to  the  exemption, 
the  property  which  be  might  have  conveyed, 
and  the  provisions  as  to  life  iwUdes.  On 
reading  the  section,  the  intention  appears  to 
be  clear  that  all  its  terms  apply  only  to  prop- 
erty not  exempt  by  tbe  state  laws. 

Instead  of  enlarging  the  rights  to  property 
In  the  trustee,  this  proviso  further  Qonllfles 
and  limits  them.  But  for  it.  In  states  where 
life  policies  are  not  exempted,  and  no  bene- 
ficiary is  named,  the  entire  interest  in  the  in- 
surance would  pass  to  the  trustee.  But  the 
proviso  limits  the  amount  to  go  to  the  cred- 
itors to  the  "surrender  value,"  reserving  to 
the  bankrupt  an  interest  he  would  not  other- 
wise retain.  Tbe  proviso  Is  in  the  interest 
of  tbe  bankrupt,  and  not  in  that  of  bis  credit- 
ors; for  whether  payable  to  bis  estate  at 
death,  or  as  an  endowment  to  the  insured  aft- 
er a  definite  period  of  years,  only  Its  cash  sur- 
render value  at  tbe  time  of  bankruptcy  is  se- 
cured to  the  creditors,  and  the  ultimate  fund, 
if  an  endowment-  policy,  Is  retained  by  the 
bankrupt,  and  If  an  ordinary  life  policy  to 
the  beneficiary,  if  any;  if  not,  to  the  heirs 
of  the  insured. 

This  construction  of  the  statute  will  give 
effect  to  the  apparent  intention  of  Congress, 
and  harmonlEe  all  sections  of  the  act,  and 
escape  an  otherwise  unavoidable  conflict  be- 
tween sections  0  and  TO. 

We  do  not  find  that  tills  question  has  been 
passed  upon  by  the  Supreme .  Court  of  the 
United  States,  but  there  are  several  decisions 
of  the  District  and  Circuit  Courts  which  are 
not  in  harmony.  These  decisiouB  of  learned 
Judges  are  entitled  to  great  respect,  but  are 
not  conclusive  upon  this  court 

In  Be  Lange  (D.  O.)  91  Fed.  301,  where  the 
taiBurance  was  by  an  endowment  policy, 
which  by  the  laws  of  Iowa  was  exempt,  the 
District  Court  held  that  the  surrender  value 
went  to  the  trustee,  but  In  this  case  we  think 
Butflcient  weight  was  not  given  to  the  lan- 


guage of  the  first  part  of  section  70,  or  the 
imperative  language  of  section  6.  Section 
70,  in  defining  the  property  passing  to  the 
trustee,  says  the  title  of  the  bankrupt  passes 
to  the  trustee,  "except  so  far  as  it  is  to 
property  which  is  exempt"  (which  exemp- 
tion Is  defined  in  section  6)  to  all  the  then 
foUowbig  enumerated  species  of  property. 
Tbe  opinion  also  treats  the  proviso  as  to  In- 
surance policies,  as  an  independent,  posittre, 
and  controlling  enactment,  unaffectel  by  tbe 
exception  which  applies  to  all  the  after  en- 
umerated property.  This  case,  and  tliat  of 
Steele  (D.  C.)  98  Fed.  78,  were  reversed  by 
the  Circuit  Court  to  Steele  v.  Buel,  44  O.  0. 
A.  287,  104  Fed.  968.  In  Be  Boardman  (D. 
0.)  103  Fed.  783,  the  policy  was  an  endow- 
ment one.  Tbe  case  arose  on  petition  of  tbe 
bankrupt  for  an  order  upon  the  trustee  who 
had  possession  of  the  policy  to  deliver  it  to 
tiim.  In  denying  the  petition  upon  the 
ground  that  the  trustee  had  some  interest  in 
tbe  policy,  the  District  Judge  cited  with  ap- 
proval Dlack's  Case  (D.  0.)  100  Fed.  770.  In 
that  case  the  policy  was  an  endowment,  pay- 
able to  the  assured  If  be  survived  15  years, 
"or,  should  be  die  before,  then  to  his  wife.  If 
living;  if  not,  then  to"  the  insured's  persona) 
representatives.  For  some  years  Mrs.  Diack 
paid  the  premiums,  and  it  was  held  that  "as 
the  trustee  cannot  require  Mrs.  Dlack  either 
to  accept  a  paid-up  policy,  or  to  suffer  tbe 
policy  to  lapse  and  thus  obtain  immediate 
payment  of  the  surrender  value,  the  bankrupt 
sbonld  be  required,  unless  Mrs.  Diack  shall 
elect  to  surrender,  to  execute,  an  assignment 
to  the  trustee  of  his  Interest  in  the  surren- 
der value  of  the  policy,  which  "should  be 
made  payable  out  of  the  proceeds  of  the  pol- 
icy when  it  matures,  or  whenever  sooner 
paid."  The  case  does  not  discuss  the  con- 
Btruction  of  the  bankrupt  act  which  Is  pre- 
sented to  us. 

In  Re  Scheld,  44  O.  C.  A.  233,  104  Fed.  870, 
62  L.  S.  A.  188,  in  the  Ninth  Circuit,  it  was 
held  that  policies  payable  to  the  bankrupt  or 
Ills  personal  representatives  passed  to  the 
trustee  under  section  70,  but  that  policies 
payable  to  wife  or  children  did  not  pass. 

In  Be  Slingluff  (D.  C.)  106  Fed.  164,  a  cose 
in  Maryland,  in  which  state  a  policy  like  that 
before  the  court  was  not  exempt  by  the  state 
law,  it  was  rightly  held  that  it  passed  to  the 
trustee. 

In  Be  Holden,  61  0.  C.  A.  97,  113  Fed.  142, 
the  court  held  to  the.  doctrine  of  the  Scheld 
Case. 

In  Be  Welling,  61  O.  C.  A.  161,  113  Fed. 
189,  policies  of  insurance  were  not  exempt 
by  the  laws  of  the  state.  The  case,  there- 
fore. Is  not  an  authority  upon  tbe  question 
under  consideration. 

In  Steele  v.  Buel,  44  O.  O.  A.  287,  104 
Fed.  968,  three  Circuit  Judges  Bitting,  Cald- 
well, Circuit  Judge,  delivered  an  able  and 
well-considered  opinion,  in  which  is  adopted 
the  same  construction  of  the  statute  we  have 
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given  It.  We  do  not  see  bow  any  other  con- 
«tructlon  can  obtain,  without  doing  violence 
to  the  language  of  the  act  and  the  evident  in- 
tention of  Gongresa. 

PlaintltF  claims  that  the  assignment  to  Mis. 
Gove  is  invalid,  as  a  fraud  against  creditors. 
This  contention  cannot  be  sustained.  The 
policy  Lb  a  combination  life  and  endowment. 
When  issued  the  amount  insured  was  pay- 
-able  to  HuBsey,  the  insured,  if  he  survived 
-20  years;  but  If  not,  then  it  was  payable  to 
■his  then  wife,  Lizsie.  When  she  assigned  her 
interest  to  Mr.  Hussey,  the  policy  then  be- 
came payable  to  bim,  if  he  survived  the  en- 
dowment period,  otherwise  to  bis  personal  rep- 
resentatives or  assigns.  The  policy  author- 
ized an  assignment,  and  the  company's  prom- 
ise to  pay  was  to  the  parties  named  or  as- 
signs. The  assignment  to  Mrs.  Gove  is  not 
of  the  whole  policy,  as  it  might  have  been, 
but  only  of  the  right  to  the  fimd,  if  the  as- 
sured sliall  die  before  the  endowment  period 
of  20  years.  If  he  survives  that,  he  receives 
the  money,  and  Mrs.  Gove  gets  nothing. 
The  right  thus  assigned  had  no  surrender 
value— that  remained  to  the  assured  for  the 
endowment  period;  it  liad  no  value  as  to 
creditors,  for  it  was  absolutely  exempt  from 
their  claims  under  the  bankrupt  act  and  the 
state  statute.  It  was  entirely  competent  for 
Mr.  Hussey  to  make  that  assignment,  prac- 
tically a  designation  of  a  new  beneficiary— 
his  creditors  are  not  Iianned  and  cannot  com- 
plain; but  after  the  assignment  to  Mrs.  Gove, 
and  filing  with  the  company  a  copy,  as  re- 
quired by  it,  she  became  the  rightful  and 
legal  owner  of  the  insurance,  if  Mr.  Hussey 
shall  not  survive  the  endowment  period.  If 
he  does,  she  takes  nothing.  Even  as  heir  the 
result  would  be  the  same,  at  it  could  have 
been  accomplished  by  will  of  Mr.  Hussey. 

The  contract  of  the  Insurance  company 
was,  "at  the  end  of  the  fifth  and  every  sub- 
sequent fifth  year  from  date  of  Issue,  the 
cash  value  specified  in  table  of  cash  sur^ 
render  values  indorsed  hereon  will  be  paid 


for  this  policy,  provided  it  shall  be  tn  foree 
under  its  original  conditions,  and  is  legally 
surrendered  thereafter  to  the  home  office 
within  thirty  days  from  the  close  of  such  pe- 
riod." The  date  of  the  policy  was  March  1, 
18ti3.  The  first  sturender  period  was  on 
March  1,  1888,  but  the  policy  was  not  then 
surrendered,  and  that  right  to  surrender  was 
hwt  The  next  period  will  arrive  March  1, 
1908,  but  the  bankruptcy  occurred  March  8, 
1901.  At  that  date  the  policy  liad  no  sur- 
render value  which  the  company  was  bound 
to  recognize.  The  parties  have  agreed  that, 
notwithstanding  this,  it  has  been  the  custom 
of  the  company  to  allow  a  surrender  at  any 
time.  The  surrender  value  referred  to  in 
section  70  of  the  bankrupt  act  refers  only  to 
the  contract  right  of  surrender,  and  not  to 
the  result  of  a  negotiation  or  act  of  grac& 
If  the  company  has  been  In  the  liabit  of  ac- 
cepting a  surrender  at  other  than  the  con- 
tract periods.  It  Is  not  bound  to  continue  the 
practice.  What  tt  may  have  done  as  an  act 
of  grace  It  is  under  no  obligation  to  continue. 
It  may  at  any  time  fall  back  upon  Its  con- 
tract. Under  that  the  policy  had  no  surren- 
der value  at  the  date  of  the  bankruptcy.  In 
re  Welling,  51  C.  C.  A.  151.  113  Fed.  192. 

But,  if  this  were  not  so,  the  transfer  to 
Mrs.  Gove  of  the  Insurance,  in  the  event  of 
the  death  of  the  assured  before  the  expiration 
of  the  endowment  period.  Invested  her  with 
the  right  of  an  assignee,  and  entitled  ber, 
under  the  terms  of  the  policy,  to  receive  the 
amotmt  Insured,  U  the  death  of  the  assured 
occurred  before  the  end  of  the  endowment 
period.  AH  the  cases  hold  that  section  70 
does  not  include  policies  payable  to  a  wife  or 
kindred  of  the  assured,  but  only  applies  to 
policies  payable  to  the  assured  or  bis  personal 
representatives.  After  tlie  assignment  to 
Mrs.  Gove,  the  policy.  In  the  event  of  death 
within  the  endowment  period,  was  payable 
to  her,  the  daughter.  The  bill  moat  be  dis- 
missed. 

So  ordered. 
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STATE  T.  BISBBB. 

(Savreme  Court  of  Vermont     AddfRon.     May 
1«,  1903.) 

ADDLTBRT— INDICTMENT— SUFFICIENCY— 
MOTION  IN  ARREST. 

1.  An  indictment  for  adaltery  which  faUa  to 
aver  that  the  particepa  crimiais  waa  a  married 
woman  is  insuUlcient,  under  V.  S.  6060k 

.  2.  An  Indictment  for  adultery  which  doea  not 
aver  that  the  particepa  criminia  ia  an  unmar- 
ried woman  ia  not  auOldent,  under  V.  S.  6066, 
which  declarea  that  a  married  man  and  an  un- 
married woman  who  commit  an  act  which 
would  be  adultery  if  such  woman  was  married 
ahall  be  guilty  of  adultery. 

3.  In  a  prosecution  for  adultery,  where  tha 
indictment  failed  to  aver  whether  the  particepa 
criminiB  was  a  married  or  unmarried  woman, 
and  it  waa  not  implied  in  nor  inferable  from 
the  findiugs  of  the  facta  alleged  which  she  was, 
the  defect  iu  the  indictment  waa  available  on 
motion  in  arrest  of  judgment. 

B^ceptlons  from  Addison  County  Court; 
Haselton,  Judge. 

Don  A.  Bls^ee  was  convicted  of  adultery, 
and  brings  exceptions.    Beversed. 

Argued  before  TYLER,  MUNSON,  STABT, 
WATSON,  and  STAFFORD,  JJ. 

F.  L.  Fish  and  W.  U.  Bliss,  for  plaintiff. 
James  B.  Donoway,  State's  Atty. 


WATSON,  J.  The  respondent  was  tried 
and  convicted  of  the  crime  of  adultery.  Aft- 
er verdict  and  before  Judgment,  he  moved  in 
arrest  of  ludgment,  for  that,  among  other 
things,  the  Indictment  contains  no  allegations 
showing  whether  the  particepa  crimluis  was 
or  was  not  an  unmarried  woman.  Upon  an 
exception  to  tbe  overruUng  of  this  motion, 
the  case  la  here. 

To  be  guilty  of  the  crime  of  adaltery  under 
the  provisions  of  Y.  S.  6060,  a  man  must 
have  sexual  connection  with  a  married  wo- 
man other  than  his  wife;  and,  to  constitute 
the  crime  under  Y.  S.  5056,  a  married  man 
must  have  sexual  connection  with  an  unmar- 
ried woman.  The  hidlctment  Is  without  any 
allegation  that  the  particepa  criminis  was  a 
married  woman,  hence  it  is  Insufficient  under 
the  former  section;  nor  Is  It  sufficient  under 
the  latter  section,  for  it  does  not  allege  that 
she  Is  an  unmarried  woman.  This  has  been 
so  held  on  demurrer  to  an  indictment  where 
the  statutory  provisions  In  these  respects 
were  the  same  as  those  contained  In  the  sec- 
tions above  named.  State  v.  Searle,  66  Yt 
616.  The  Indictment  omits  to  allege  an  es- 
sential and  material  fact  to  constitute  a  crime 
under  either  section  of  the  statute,  and  it  is 
not  implied  in  nor  inferable  from  the  finding 
of  the  facts  alleged  whether  the  alleged  parti- 
cepa crlmlnls  was  a  married  or  an  unmarried 
woman.  Hence  it  cannot  be  said  that  the 
Jury  must  have  found  that  she  was  either, 
rather  than  the  other.    Therefore  the  defect 


T 1  8m  Adaltery,  voL  1,  Ctnt.  Die.  I  U, 
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Is  not  cured  by  the  verdict    Baker  v.  Sher- 
man, 73  Yt  26,  60  Atl.  633. 

Judgment  reversed,  Judgment  arrested,  all 
the  proceedings  are  set  aside,  and  Judgment 
that  the  respondent  be  acquitted. 


STATE  V.  SHEDKOI. 

(Supreme  Court  of  Vermont    Caledonia,    May 

10,  1U03.) 

CONSTITUTIONAL  LAW-EQUAL  PROTECTION 
OF  LAWS— UNLAWFUL  DISCRIMINATION. 
1.  V.  S.  4732,  provides  that  a  person  who 
becomea  a  peddler  without  a  license  in  force  as 
provided  in  that  chapter  (198)  ahall  be  fined  not 
more  than  $300  and  not  leaa  than  $50.  By  V. 
S.  4733,  persons  resident  of  the  state  who 
served  as  soldiers  in  the  Civil  War,  and  were 
houorably  discharged,  are  exempt  from  the  pay- 
ment of  a  license  tax  under  the  provisions  of 
that  chapter.  Held  an  unjust  discrimination  in 
favor  of  houorably  discharged  soldiers,  and  a 
violation  of  the  fourteenth  amendment,  where- 
by no  state  can  "deny  to  any  person  within  ita 
jurisdiction  the  equal  protection  of  the  laws." 

Exceptions  from  (Caledonia  County  Court; 
Watson,  Judge. 

Information  against  Albert  Sbedrol  for  ped- 
dling without  a  license.    Demurrer  overruled 
pro  forma,  and  Information  adjudged  suffi-* 
cieut     The    respondent    brings    exertions. 
Reversed. 

Argued  before  TTLER,  MUNSON,  START, 
WATSON,  STAFFORD,  and  HASELTON,  JJ. 

m:  Q.  Morse,  State's  Atty.,  for  the  State. 
O.  O.  Frye,  for  respondent 

WATSON,  J.  The  respondent  Is  Informed 
against  for  becoming  a  peddler  without  a  li- 
cense in  force,  under  the. provisions  of  Y.  S. 
c.  198,  as  amended  by  No.  94,  p.  66,  Laws 
1900,  and  the  case  is  here  upon  demurrer  to 
the  information.  It  Is  contended  that  the  law 
upon  which  this  Information  is  based  is  tn 
conflict  with  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States. 

That  the  license  fee  required  to  be  paid  un- 
der the  provisions  of  this  chapter  for  the  priv- 
ilege of  selling  goods  as  a  peddler  is  a  tax 
upon  the  goods  themselves  was  determined 
by  this  court  In  State  v.  Hoyt,  71  Yt.  59,  42 
Atl.  973.  In  that  case  the  law  was  held  to 
discriminate  unjustly  against  goods  manufac- 
tured In  this  state,  and  for  that  reason  uncon- 
stitutional. .lAter  the  law  was  so  amended 
as  to  avoid  such  discrimination.  Laws  1900. 
p.  66,  No.  94.  Y.  S.  4732,  provides  that  a  per- 
son who  becomes  a  peddler  without  a  license 
In  force  as  provided  In  that  chapter  (198) 
shall  be  fined  not  more  than  $300  and  not  less 
than  $50.  By  Y.  S.  4733,  persons  resident  of 
this  state  who  served  as  soldiers  In  the  war 
for  the  suppression  of  the  Rebellion  In  the 
Southern  States,  and  were  honorably  dischar- 
ged, are  exempt  from  the  payment  of  a  li- 
cense tax  under  the  provisions  of  that  chap- 
ter. It  is  urged  that  herein  the  law  un- 
justly discriminates  in  favor  of  such  soldiers 
and  against  other  persons,  by  reason  of  which 
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it  !■  In  violation  of  tbe  fourteenth  amendment, 
whereby  no  state  can  "deny  to  any  person 
within  Its  Jurisdiction  the  equal  protection  of 
the  laws."  Can  racb  an  exemption  be  made 
by  the  Legislature  without  affecting  the  valid- 
ity of  the  general  provisions  of  that  chapter? 
Is  the  question.  In  Bell's  Gap  R.  B.  Co.  v. 
Penn.,  134  V.  S.  2S2,  10  Sup.  Ct.  533,  S3  L. 
Ed.  882,  spealclng  through  Mr.  JusUce  Brad- 
ley, the  court  said:  "Tbe  provision  of  tbe 
fourteenth  amendment  that  no  state  shall 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  tbe  laws  was  not  Intend- 
ed to  prevent  a  state  from  adjusting  Its  sys- 
tem of  taxation  In  all  proper  and  reasonable 
ways.  It  may.  If  it  chooses,  exempt  certain 
classes  of  property  from  any  taxation  at  all, 
such  as  churches,  libraries,  and  the  property 
of  charitable  Institutions;  It  may  Impose  dif- 
ferent speclflc  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise 
upon  various  products;  It  may  tax  real  estate 
and  personal  property  in  a  dlfFerent  manner; 
It  may  tax  visible  property  only,  and  not  tax 
aecuritles  for  payment  of  money;  It  may  al- 
low deductions  for  Indebtedness  or  not  allow 
>them.  All  such  regulations,  and  those  of 
like  character,  so  long  as  they  proceed  within 
reasonable  limits  and  general  usage,  are  with- 
in the  discretion  of  the  state  Legislature,  or 
the  people  of  the  state  in  framing  their  Con- 
stitution. But  clear  and  hostile  discrimina- 
tions against  particular  persons  and  classes, 
especially  such  as  are  of  an  unusual  char- 
acter, onknown  to  the  practice  of  our  govern- 
ments, might  be  obnoxious  to  the  constitu- 
tional prohibition.  It  would,  however,  be  Im- 
possible and  unwise  to  attempt  to  lay  down 
any  general  rule  or  definition  on  the  subject 
that  would  include  all  cases.  They  must  be 
decided  as  they  arise.  .  We  thlnli  we  are  safe 
In  saying  that  the  fourteenth  amendment  was 
not  intended  to  compel  a  state  to  adopt  any 
Iron  rule  of  equal  taxation."  And  in  Barbier 
V.  Connolly,  113  U.  S.  27,  5  Sup.  Ct  357,  28 
L.  Ed.  923,  the  court,  speaking  through  Mr. 
Justice  Field,  said  this  amendment,  'in  de- 
claring that  no  state  'shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection 
of  the  laws,'  undoubtedly  intended  not  only 
that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spolia- 
tion of  property,  but  that  equal  protection  and 
security  should  be  given  to  all  under  like 
circumstances  in  the  enjoyment  of  their  per- 
sonal and  civil  rights;  that  all  persons  should 
be  equally  entitled  to  pur8.ue  their  happiness 
and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts  of  the 
country  for  the  protection  of  their  persons 
and  property,  the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts; 
that  no  impediment  should  be  interiwsed  to 
the  pursuits  of  any  one  except  as  applied  to 
the  same  pursuits  by  others  under  like  cir- 
cumstances; that  no  greater  burdens  should 


be  laid  upon  one  tlian  are  laid  opon  otben 
In  the  same  calling  and  condition;  and  that 
in  the  administration  of  criminal  Justice  no 
different  or  higher  punishment  should  be  im- 
posed upon  one  than  such  as  is  prescribed  to 
all  for  like  offenses."  And  in  Magoun  v.  tOir 
nols  Trust  &  Savings  Bank,  170  U.  S.  283, 
18  Sup.  Ct  584,  42  L.  Ed.  1037.  it  is  said  that 
the  rule  only  prescribes  that  tbe  "law  have 
tbe  attribute  of  equality  of  operation;  and 
equality  of  operation  does  not  mean  indis- 
criminate operation  on  persons  merely,  as 
such,  but  on  p«r8ons  according  to  their  rela- 
tion." Such  is  tbe  rule  laid  down  by  tills 
court  in  State  v.  Hoyt,  above  cited.  It  was 
there  held  tliat  the  mere  fact  of  classification 
Is  not  enough  to  exempt  the  operation  of  the 
statute  from  the  equality  clause  of  tbe  Con- 
stitution, but  that  it  most  also  appear  tliat 
the  classlflcation  made  is  one  based  upon 
some  reasonable  ground,  some  dlflference 
which  bears  a  Just  and  proper  relation  to  the 
attempted  classification,  and  not  a  mere  arbi- 
trary selection. 

By  the  law  in  question  the  Legislature  bas 
made  a  classlflcation  by  placing  persons  resi- 
dent of  the  state,  who  served  as  soldiers  in 
the  Civil  War,  and  were  honorably  dischar- 
ged, in  one  class,  and  all  other  citizens  to- 
gether in  another  class.  All  perBcms  en- 
gaged in  tbe  business  of  peddling,  wbether 
they  belong  to  the  one  class  or  the  other, 
must  have  a  license  in  force,  or  be  subject 
to  a  penalty;  but  a  lloenae  tax  is  required 
to  be  paid  by  persons  in  the  latter  class, 
while  a  license  may  be  bad  by  ail  in  tlte 
former  class  without  the  payment  of  such 
tax.  The  classlflcation,  theref<n«,  ia  one  of 
taxation.  From  one  class  a  tax  on  their 
goods  authorized  so  to  be  sold  is  exacted  for 
the  privilege  of  doing  business  as  a  peddler, 
while  the  other  class  may  carry  on  tbe  same 
business  la  the  same  manner,  sell  the  same 
kind  and  quality  of  goods  in  the  same  terri- 
tory, without  payment  of  such  tax.  Does 
this  classlflcation  have  the  equality  of  indis- 
criminate operation  on  all  persons  licensed 
thus  to  do  business  according  to  their  rela- 
tions? Upon  the  answer  to  this  question  be- 
ing in  the  affirmative  or  in  the  negative  de- 
pends the  validity  or  the  invalidity  of  tbe 
law  in  question  under  the  equality  clause 
of  the  fourteenth  amendment  Upon  wbat 
basis  does  the  attempted  classification  rest? 
There  is  no  basis  upon  which  it  can  rest 
except  that  persons  in  the  one  class  served 
as  soldiers  in  the  Civil  War,  and  were  Iwnor- 
ably  discharged,  and  those  of  the  other  class 
did  not  80  serve,  or  were  not  honorably  dis- 
charged. This  classification  is  dependent 
solely  on  a  condition  of  things  long  sinc^ 
past,  and  not  on  a  present  sitaation  or  con- 
dition, nor  on  a  substantial  distinction  having 
reference  to  the  subject  matter  of  the  law 
enacted.  The  veterans  were  originally  from 
no  particular  class,  and  when  dischan^d 
from  tbe  army  they  returned  to  no  particular 
class— they  again  became  a  part  of  the  gen- 
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eral   mass  of  mankind,  with  the  same  con- 
stitutional rights,  privileges,  immunities,  bur- 
dens,  and   responslblUtles  as  otber  citiiens 
similarly  circumstanced  in  law  in  the  same 
Juriadlctlon.     Assnmiug  that  tbna  to  have 
served  as  a  soldier  and  to  have  received  an 
honorable  discharge  may  well  merit  reason- 
able   considerations    at   the   bands   of   the 
state  in  recognition  of  patriotism  and  valor 
in  defense  of  a  common  country,  yet  such 
considerations  cannot  exceed  those  constitu- 
tional limits  established  for  the  welfare  and 
protection  of  the  whole;  for  equal  protection 
uf  the  laws  requires  "that  all  persons  sub- 
jected to  such  legislation  shall  be  treated 
alike  nnder  like  drcnmstances   and   condi- 
tions, both  in  the  privileges  conferred  and 
liabilities  imposed."    Magoun  v.  Bank,  above 
cited.     It  cannot  be  said  that  service  as  a 
soldier  in  the  Civil  War  and  the  receipt  of 
an  honorable  discharge  bear  any  relation  to 
tbe  busluesfl  of  a  peddler  as  defined  by  the 
law  under  consideration.    There  is  no  differ- 
ence between  the  present  conditions  and  cir- 
cumstances of  such   veterans  and  those  of 
other  citizens  regarding  the  relations  to  the 
law  or  the  attempted  classification.    In  fact, 
according  to  their  relations,  they  are  of  the 
same  class,  and  any  attempted  classification 
between  them  Is  but  a  mere  arbitrary  selec- 
tion, and  based  upon  no  reasonable  grounds. 
In  State  v.  Hoyt,  referring  to  the  equality 
clause.  It  is  said  that  It  is  enough  if  there  Is 
no  discrimination  in  favor  of  one  against  an- 
other of  the  same  class;  but  that,  when  such 
discrimination  exists.  It  impairs  that  eqnal 
right  which  all  can  claim  In  the  enforcement 
of  the  laws.    And  the  cases  of  State  v.  Har- 
rington, 68  Vt.  623,  35  Atl.  515,  84  L.  R.  A. 
100,  and  State  v.  Oadigan,  73  Vt  245,  50 
Atl.  1079,  57  L.  R.  A.  666,  87  Am.  St  Rep. 
714,  are  much  In  point     In  the  former  the 
respondent  was  charged  with  selling  and  ex- 
posing for  sale  goods,  wares,  and  merchan- 
dise as  an  "itinerant  vendor,"  without  a  li- 
cense therefor.     It  was  contended  upon  de- 
murrer to  the  information  that  the  law  upon 
which  the  prosecution  was  based  discrim- 
inated between  itinerant  vendors  and  resi- 
dent vendors,  and  between  classes  of  itiner- 
ant vendors,  and  therefore  it  was  in  conflict 
with  both  the  state  and   federal   Oonstltu- 
tlons.    It  was  held  that  the  state  might  re- 
quire a  license  fee  from  persons  in  one  oc- 
cilpatlon,    and   not  from   those  in   another, 
provided   no   discrimination   was   made   be- 
tween those  of  the  same  class.    In  the  latter 
case,  the  respondent  was  charged  with  act- 
ing as  agent  of  a  partnership  organised  un- 
der the  laws  of  the  state  of  New  York  In 
selling  certain  municipal  bonds  here  without 
tbe  partnership   having  procured  a   license 
from  the  inspector  of  finance,  etc.,  as  re- 
quired by  the  laws  of  this  state.     It  was 
held  that  to  discriminate  between  residents 
of  oor  own  state  by  denying  to  one  class  tbe 
privilege    of    transacting    business    without 
conplylnc  with  oondltlona  and  ezactloiis  not 


required  of  others,  when  the  ground  of  classi- 
fication is  wholly  fanciful  and  arbitrary,  Is 
a  denial  of  the  equal  protection  of  the  laws. 

Tbe  constitutional  right  of  a  state  legis- 
lature to  discriminate  in  favor  of  persons 
who  served  In  the  army  or  navy  of  the 
United  States  In  the  Civil  War  has  been 
before  tbe  court  of  last  resort  In  several  of 
the  sister  states.  In  New  ITork  the  Con- 
stitution provides  that  appointments  and  pro- 
motions In  the  dvll  service  "shall  be  made 
according  to  merit  and  fitness,  to  be  ascer- 
tained so  far  as  practicable  by  examinations 
which,  so  far  as  practicable,  shall  be  com- 
petitive." In  the  matter  of  Keymer,  148  N. 
Y.  219,  42  N.  E.  667,  35  L.  R.  A.  447,  It  was 
held  that  a  provision  of  the  civil  service  law 
in  effect  that  as  to  honorably  discharged  sol- 
diers and  sailors  of  the  Civil  War  competi- 
tive examinations  should  not  be  deemed  prac- 
ticable or  necessary  in  cases  where  tbe  com- 
pensation or  other  emolument  of  the  office 
does  not  exceed  $4  per  day  was  in  conflict 
with  the  Constitution.  And  a  somewhat 
similar  law  in  Massachusetts,  purporting  ab- 
solutely to  give  veterans  particular  and  ex- 
clusive privileges  different  from  those  of  the 
community  in  obtaining  public  office,  was 
held  to  be  not  within  the  constitutional  power 
of  the  Legislature.  Brown  v.  Russell,  166 
Mass.  14,  48  N.  B.  1006,  32  h.  R.  A.  253,  55 
AoL  St.  Rep.  867.  In  Iowa  the  Constitution 
provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation;  the  Oeneral 
Assembly  Shall  not  grant  to  any  citizen  or 
class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  shall  equally  be- 
long to  all  citizens."  A  statute  requiring 
peddlers  to  procure  a  license  and  to  pay  a 
license  tax  contained  the  provision  that  the 
section  requiring  the  payment  of  tbe  tax 
should  not  be  held  to  apply  "to  persons  who 
have  served  In  the  Union  army  or  navy."  In 
State  V.  Qarbroski,  111  Iowa,  496,  82  N.  W. 
950,  56  L.  R.  A.  570,  82  Am.  St  Rep.  524, 
it  was  contended  that  because  of  this  im- 
munity from  the  tax  to  peddlers  who  so 
served  In  the  army  or  navy  the  law  was  void. 
In  an  extended  opinion,  reviewing  many  au- 
thorities, the  court,  saying  that  the  attempted 
classification  is  based  on  no  apparent  neces- 
sity or  difference  In  condition  or  circum- 
stances that  have  any  relation  to  the  em- 
ployment In  which  the  veteran  of  the  drll 
War  Is  authorized  to  engage  without  paying 
license,  and  that  It  savors  more  of  phllan- 
fhtopj  than  of  reasonable  discrimination 
based  upon  real  or  apparent  fitness  for  the 
work  to  be  done,  held  the  law  unconstitu- 
tional. 

We  think  It  clear  that  the  discrimination 
made  in  the  law  In  question  In  favor  of  per- 
sons who  served  In  the  War  of  the  Rebellion 
and  were  honorably  discharged  is  without 
reasonable  ground,  and  arbitrary,  having  no 
possible  connection  with  the  duties  of  the 
citizens  as  taxpayers,  and  their  exemption 
from   the   payment  of  the  tax  therein  re- 
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quired  of  others  exercising  the  game  calling 
U  pure  favorttlBizi,  and  a  denial  of  the  equal 
protection  of  the  laws.  It  follows  that  sec- 
tion 4732  of  the  Vermont  Statutes  Is  uncon- 
stitutional, and  without  force,  and  that  sec- 
tion 4733  ef  thsi  Vermont  Statutes,  so  far  as 
it  relates  to  the  payment  of  license  required 
by  said  chapter  198,  la  unconstltatlonal,  and 
without  force. 

Pro  foi-ma  Judgment  reversed,  demurrer 
sustained,  information  adjudged  insufficient 
and  quashed,  the  respondent  discliarged  and 
let  go  without  day. 


DAVIS  T.  BOWERS  GBANITB)  CO. 

(Supreme  Court  of  Vermont    Caledonia.    May 
16.  1903.) 

CONTRACTS— EXCUSE  FOR  NONPERFORMANCE 
—  MORTGAGE  TO  SECURE  PERFORMANCE  — 
FORECLOSURE  —  CONVERSION  —  DAMAGES  — 
REMITTITUR— WRITTEN  INSTRUMENT— CON- 
STRUCTION—QUESTIONS  FOR  COURT— BUR- 
DEN OF  PROOF. 

1.  In  assessing  the  damages  caused  by  a  con- 
versiou,  it  is  proper  to  consider  not  only  the 
value  of  the  property  at  the  time  of  the  conver- 
sion, but  also  the  time  which  has  elapsed  since 
it  occurred. 

2.  The  court  can  allow  plaiotiS  to  reduce  his 
verdict  to  the  sum  declared  for  by  a  remittitur 
of  any  excess  recovered,  and  then  to  enter  judg- 
ment accordingly. 

3.  Whether  or  not  the  condition  of  a  mort- 
gage had  been  broken  so  as  to  warrant  a  sale 
of  the  property  by  the  mortgagee  depended  on 
the  terais  of  the  condition  and  on  the  perform- 
ance thereof  by  the  mortgagor,  and  not  on  the 
facts  surrounding  the  execution  of  the  mort- 
gage. 

4.  The  construction  of  a  written  Instrument 
is  for  the  court,  though  it  is  drawn  in  lan- 
guage so  plain  as  not  to  require  the  aid  of 
extrinsic  evidence. 

5. 1'laiutiff  mortgaged  property  to  defendant 
to  secure  the  performance  of  a  contract  to  cut 
stones.  The  work  was  all  completed  by  him 
except  certain  lettering,  when  defendant's  man- 
ager inspected  the  stones,  and  refused  to  ac- 
cept them.  Held,  that  if  the  work,  as  far  as 
completed,  was  In  compliance  with  the  con- 
tract, plaintiff  was  excused  from  further  per- 
formance thereof,  and  bis  failure  to  do  the  let- 
tering would  not  warrant  foreclosure  of  the 
mortgage. 

0.  In  trespass  against  a  mortgagee  for  celling 
the  propel  ty,  the  burden  was  on  defendant  to 
show  that  the  condition  of  the  mortgage  had 
been  breached  so  as  to  warrant  the  sale.  • 

Exceptions  from  Caledonia  County  Court; 
Munson,  Judge. 

Action  of  trespass  and  trover  by  Chas.  R. 
Davis  against  the  Bowers  Granite  Company. 
Judgment  for  plalntitC,  and  defendant  brings 
exceptions.    Affirmed. 

Argued  before  TYLER,  START,  WATSON, 
and  HASEI/rON,  JJ. 

Taylor  &  Dutton,  for  plaintiff.  Senter  & 
Senter,  for  defendant 

WATSON,  J.  This  action  is  trespass  de 
bonis  asportatis,  with  a  count  in  trover  for  a 
borse  and  wagon.    The  ad  damnum  is  $200. 

1  i.  See  Damages,  vol.  15,  Cent.  Dig.  |  671 


The  taking  and  conversion  were  on  tbe  3d 
day  of  September,  1894.  There  was  no  evi- 
dence that  the  property  was  worth  at  tbe 
time  of  the  conversion  more  than  $185,  nor 
to  show  any  damages  in  excess  of  that  sum. 
The  Jury  returned  a  verdict  for  the  plaintiff 
to  recover  $2&}.05.  After  verdict,  and  before 
Judgment,  the  plaintiff  was  permitted  to  re- 
mit so  much  of  the  verdict  as  was  in  excess  of 
$200.  The  defendant  moved  that  tbe  verdict 
be  set  aside  on  the  ground  that  it  was  not 
warranted  by  the  evidence,  and  tliat  it  was 
In  contradiction  of  it  After  the  plaintiff  filed 
Ikis  remittitur,  the  defendant's  motion  was 
overruled,  and  Judgment  rendered  for  tbe 
plaintiff  for  $200.  To  this  the  defendant  ex- 
cepted, and  thereon  he  now  contends  that  as 
there  was  no  evidence  of  any  damages  in  ex- 
cess of  $185,  the  remittitur,  if  allowed,  should 
have  been  for  all  in  excess  of  tbat  sum. 

In  assessing  the  damages,  it  was  legiti- 
mate for  the  Jury  to  consider  not  only  tbe 
value  of  tbe  property  at  the  time  of  tbe  coo- 
version,  bat  also  the  time  which  bad  elapsed 
since  the  conversion,  to  determine  fbe  fair 
compensation  to  the  plaintiff  for  bis  iQjnry. 
Clement  v.  Spear,  5G  Vt  401.  Under  tliis 
rule  it  cannot  be  said  tbat  tbe  damages  found 
were  not  warranted  by  the  evidence  and  cir- 
cumstances of  the  case,  but,  this  action  being 
one  sounding  merely  in  damages,  tbe  plaintiff 
could  recover  no  greater  sum  tban  lie  had 
declared  for.  It  was  within  the  province  of 
tbe  court  to  allow  the  plaintiff  to  reduce  liis 
verdict  to  tbat  sum  by  a  remittitur,  and  then 
to  render  Judgment  accordingly.  Tarbell  v. 
Tarl>ell,  00  Vt  4SG,  15  AtL  104;  Crampton  v. 
The  Valldo  Marble  Co.,  60  Vt  291,  15  AtL 
158,  1  L.  B.  A.  120. 

The  mortgage  upon  which  the  property  In 
question  was  sold  by  the  defendant's  ofBcer, 
together  with  the  order  referred  to  In  the 
condition  of  the  mortgage,  designated  as  No. 
8,186,  sent  by  the  defendant  to  tbe  plaintiff 
under  date  of  December  13,  1893,  were  intro- 
duced in  evidence.  The  consideration  of  the 
mortgage  was  not  In  question.  If  the  condi- 
tion of  the  mortgage  had  been  broken,  and 
SO  days  had  elapsed  since  the  breach,  the  de- 
fendant bad  a  right  to  sell  the  property  upon 
the  mortgage  as  he  did.  If  tbe  condition  had 
not  been  broken,  and  such  time  elapsed,  be 
had  no  right  thus  to  sell  It  Whether  the 
condition  had  in  fact  been  broken  depended 
upon  the  terms  of  the  condition  and  tbe  per- 
formance thereof  by  the  plaintiff,  and  not  up- 
on the  facts  and  circumstances  resulting  in 
the  giving  of  the  mortgage.  Therefore,  in  ex- 
cluding tbe  evidence  offered  of  such  facts  : 
circumstances,  there  was  no  error. 

The  plaintiff's  evidence  tended  to  show 
that  the  stock  useA  by  the  plaintiff  in  cut- 
ting the  four  stones  described  in  the  condi- 
tion of  tbe  mortgage  was  of  the  quality  and 
kind  specified  in  the  contract,  and  that  said 
stones  were  completed  by  him  according  to 
tbe  terms  of  said  contract,  except  the  letter- 
ing and  certain  Units  to  l>e  cut  on  tbe  die: 
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and  that  as  to  these  matters  defendant  had 
directed  plaintiff  not  to  proceed  until  the 
■tones  were  completed  in  all  other  respects 
ready  for  Inspection;  that,  -when  the  stones 
vrere  completed  except  In  these  particulars, 
plaintiff  notified  defendant,  whereupon  de- 
fendant's managers  Inspected  the  stones; 
that  defendant  refused  to  accept  the  stones, 
olnlmlng  certain  defects,  which  the  plaintiff's 
evidence  tended  to  show  did  not  exist;  that 
by  reason  of  this  refusal  plaintiff  suspended 
work  on  the  stones;  that  the  stones  still  re- 
main in  plaintiff's  yard;  and  that  plaintiff 
has  always  stood  and  still  stands  ready  to 
complete  the  work,  and  would  have  done  so 
at  that  time  but  for  the  defendant's  refusal 
to  accept  Letters  written  by  the  parties, 
which  bad  a  bearing  upon  the  question 
whether  the  plaintiff  had  satisfied  the  con- 
dition of  the  mortgage  by  performing  his 
contract,  were  introduced  In  evidence.  Of 
the  letters  so  introduced  there  were  two  from 
the  defendant  to  the  plaintiff— one  dated  July 
10,  1804,  and  the  other  July  14,  1894.  The 
court  charged  the  Jury  in  part  that  the  con- 
tract imposed  in  the  condition  of  the  mort- 
gage was  the  entire  contract,  and  the  plain- 
tiff coald  not  satisfy  the  condition  of  the 
mortgage  without  fully  completing  the  con- 
tract, unless  he  was  excused  from  the  full 
completion  by  some  act  of  the  defendant; 
l)ut,  if  the  stock  furnished  by  the  plaintiff 
was  in  accordance  with  the  contract,  and  if 
the  work  to  be  done  upon  it  was  completed 
in  accordance  with  the  contract,  except  the 
cutting  of  the  three  links  and  the .  lettering, 
the  positive  declaration  of  the  defendant  in 
its  letters  of  -Tiily  10th  and  July  14th,  above 
referred  to,  that  it  would  not  accept  the 
"base,"  would  excuse  the  plaintiff  from  fur- 
ther cutting  and  lettering  the  stone;  so  his 
failure  to  do  this  would  not  justify  the  fore- 
closure of  the  mortgage,  nor  prevent  the 
plaintiff's  recovering  in  this  suit  To  this 
portion  of  the  charge  the  defendant  except- 
ed, claiming  that,  as  there  was  nothin|;  am- 
biguous about  the  letters,  it  was  for  the  jury, 
and  not  for  the  court,  to  say  whether  the 
plaintiff  was  warranted  from  those  letters 
In  neglecting  to  complete  the  job;  that  as 
there  was  nothing  ambiguous  at)out  them,  it 
was  a  question  of  fact  for  the  jury,  and  not 
one  of  law  for  the  court  and  that,  inasmuch 
as  it  was  an  entire  contract,  the  plaintiff 
ninst  have  completed  it;  that  the  evidence 
was  conflicting,  but  It  tended  to  show  that 
the  defendant  only  told  the  plaintiff  that, 
if  be  proceeded,  he  must  proceed  at  bis  own 
risk.  The  fact  that  these  letters  contained 
no  amblgnlty  did  not  make  them  for  the  jury 
to  construe.  It  is  a  general  rule  that  the 
Interpretation  or  construction  of  written  in- 
struments drawn  in  language  so  plain  as  not 
to  require  the  aid  of  extrinsic  evidence  Is  a 
qtiestion  for  the  court,  and  to  submit  such  a 
question  to  the  jury  is  error.  1  Thomp.  on 
Trials,  t  1065.  See,  also.  Smith  Woolen  Ma- 
chine Co.  T.  Holden,  73  Vt  306,  51  Atl.  2; 


Currier  v.  Robinson's  Est,  h  Vt  196,  18  Ati. 
147;  Gove  V.  Downer,  69  Vt  139,  7  Ati. 
463;  Wason  v.  Rowe,  16  Vt.  525;  Mixer  v. 
Williams,  17  Vt  457.  These  two  letters  ex- 
pressly state  that  the  defendant  will  positive- 
ly not  accept  the  "base";  hence  in  that  re- 
gard they  were  properly  construed  by  the 
court  If  the  stock  was  such  as  the  plaintiff 
was  required  to  furnish,  and  the  work  to  be 
done  upon  it  by  him  was  completed  according 
to  contract,  except  the  cutting  of  the  three 
links  and  the  lettering,  when  he  received 
these  letters,  the  plaintiff  was  justified  in 
stopping  work.  The  contract  set  forth  in  the 
conditions  of  the  mortgage  was  an  entire  con- 
tract and  Incapable  of  severance.  When 
the  plaintiff  received  notice  from  the  defend- 
ant that  it  would  not  accept  the  base  to  the 
monument,  a  part  of  the  entire  contract,  it 
was,  in  effect,  a  notice  that  the  defendant 
would  not  accept  the  stones  specified  in  the 
conditions  of  the  mortgage  according  to  con- 
tract. This  shows  that  the  noncompletion  of 
the  contract  was  not  the  fault  of  the  plain- 
tiff, and  that  be  was  disposed  and  able  to 
complete  it  had  not  the  act  of  the  defend- 
ant prevented.  In  that  part  of  the  charge 
excepted  to  there  was  no  error,  for  such 
fault  by  the  defendant  should  be  removed 
before  be  can  charge  the  plaintiff  with  a 
failure  to  perform.  Cort  v.  The  Ambergate. 
etc.,  Ry.  Co.,  17  Q.  B.  127;  Raynay  v.  Alex 
ander,  Yelverton,  76. 

It  is  urged,  however,  that  It  was  the  plain- 
tiff's duty  to  have  fulfilled  the  contract  by 
completing  the  job  and  tendering  it  to  the 
defendant.  But,  If  the  defendant  refused  to 
accept  the  stones  according  to  the  contract 
the  law  did  not  require  of  the  plaintiff  the 
useless  ceremony  of  thus  making  a  tender. 
Hard  v.  Brown,  18  Vt.  87;  Cobb  v.  Hall,  83 
Vt  233. 

The  defendant  requested  the  court  to 
charge  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  work  was  complet- 
ed according  to  the  terms  of  the  contract. 
This  request  was  not  complied  with,  but  in- 
stead thereof  the  court  charged  that  the 
burden  of  proof  was  upon  the  defendant  to 
show  there  was  a  breach  of  the  conditions 
of  the  mortgage.  An  exception  was  taken  to 
the  neglect  to  charge  as  requested  and  to  the 
charge  as  given  In  this  behalf.  To  make  out 
bis  case  the  plaintiff  need  show  no  more  than 
that  the  defendant  committed  the  act  which, 
in  the  absence  of  excuse  or  justification,  cou- 
Btltuted  In  law  a  tort  to  him.  If  facts  existed 
which  would  Justify  the  defendant  In  his  act 
even  though  they  would  show  that  he  had 
committed  no  tort,  such  facts  would  consti- 
tute an  afllrmative  defense,  and  the  burden 
was  upon  the  defendant  to  allege  and  prove 
them.  Hence  in  the  refusal  thus  to  charge 
and  in  the  charge  as  given  there  was  no  error. 
Bosworth  V.  Bancroft,  74  Vt  451,  52  Atl. 
1050. 

No  other  exceptions  being  relied  on  in 
the  defendant's  brief,  judgment  is  affirmed. 
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MULLANBT  T.  MULLANET  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  11,  1903.) 

ADMINISTRATION— WIFE'S  RIGHT  TO  APPOINT- 
MENT—MARRIAGE— RELBASE  OF  INTEREST- 
FRAUD  IN  PROCUREMENT— ORPHANS'  COURT 
—  ADMINISTRATION  —  RES  JUDICATA  —  BVl- 
DBNCE-SUFFICIENCT. 

1.  Evidence  on  an  issne  of  marriage  held  to 
show  that  the  parties  were  actually  married, 
and  lived  together  as  husband  and  wife,  though 
no  marriage  ceremony  was  performed. 

2.  The  orphans'  court  has  no  jurisdiction  to 
determine  whether  a  wife's  release  of  her  in- 
terest in  her  husband's  estate  was  obtained  by 
fraud,  and  its  decision  is  not  res  judicata. 

a.  In  a  proceeding  by  a  wife  for  appointment 
as  her  husband's  administratrix,  under  a  stat- 
ute providing  that  administration  shall  be  com- 
mitted to  the  widow  or  next  of  kin,  the  issne 
whether  her  release  of  her  interest  in  the  estate 
was  procured  by  fraud  is  only  incidentally  cog- 
nizable, and  the  decision  thereon  is  therefore 
not  res  judicata. 

4.  Evidence  in  a  suit  by  a  widow  to  set  aside, 
as  procured  by  fraud,  her  release  of  all  inter- 
est in  her  husband's  estate,  examined,  and  held 
to  sustain  complainant's  contention,  and  to 
show  that  the  person  perpetrating  the  fraud, 
though  preTiously  her  agent,  was  at  the  time 
acting  tor  heirs  adversely  interested. 

Appeal  from  Court  of  Chancery. 

Suit  by  Pauline  B.  Mullaney  against 
George  W.  Mnllaney  and  others.  Decree  for 
complainant,  and  defendants  appeal.  Af- 
firmed. 

The  following  Is  the  opinion  of  the  court 
below  (Stevens,  V.  C!.): 

"This  Is  a  suit  to  set  aside  a  release  given 
by  tbe  complainant,  who  claims  to  be  the 
widow  of  Michael  Mullauey,  to  defendants, 
who  are  his  next  of  kin  and  heirs  at  law. 
That  the  case  may  be  understood,  it  will  be 
necessary  to  state  the  situation  as  It  was 
prior  to  the  giving  of  the  release:  Michael 
Mullaney  died  Intestate  at  Bayonne  Pecem- 
ber  2,  1809.  He  left  personal  property  esti- 
mated at  ?7,297.29,  and  real  estate  estimated 
at  $6,400.  At  the  time  of  bis  death,  Mrs. 
Mullaney  was  not  living  with  him.  She  says 
that  on  July  4,  1862,  it  was  agreed.  In  the 
city  of  New  York,  that  they  should  become 
man  and  wife.  There  was  no  marriage  cere- 
mony, but  the  undisputed  fact  Is  that  after 
that  time  they  lived  together  for  about  twen- 
ty years,  and  most  of  the  time  In  Bayonne. 
Then  she  left  him,  as  she  alleges,  because  of 
his  cruel  treatment,  and  she  went  to  New- 
ark, where  she  has  since  resided.  For  near- 
ly twenty  years  she  has  been  supporting  her- 
self at  domestic  service,  or  by  working  out 
by  tbe  day.  When  Michael  died  she  appUed 
for  letters  of  administration.  This  was  re- 
sisted by  Michael's  next  of  kin  on  the  ground 
that  she  was  not  in  fact  bis  widow.  The 
case  was  heard  by  the  Hudson  county  or- 
phans' court.  A  large  number  of  witnesses 
were  sworn  on  both  sides.  On  February  2, 
1800,  the  last  witnesses  were  called,  and  the 
case  summed  up.  Tbe  court  reserved  its  de- 
cision. Three  days  thereafter  tbe  release  In 
controversy  was  procwed.    On  February  9th 


application  was  made  to  the  orphans'  court 
to  open  the  case.  In  order  that  the  release 
might  be  put  in,  for  the  purpose  of  showing 
that  Mrs.  Mullaney  had  no  further  interest 
in  the  estate,  and  that  consequently  she  was 
not  a  proper  person  to  administer.  Tbe  pa- 
per did  not,  in  terms,  contain  any  waiver 
of  her  right  to  do  so.  It  only  released  her 
right,  title,  and  Interest  in  and  to  the  estate, 
real  and  personal,  of  her  late  husband.  Tlie 
application  was  resisted,  but  the  court  grant- 
ed It,  and  then  counsel  for  the  widow  asked 
to  be  permitted  to  show  that  the  release  was 
obtained  by  fraud.  The  court  granted  tbe 
request,  and  thereupon  evidence  was  given 
on  both  sides  on  this  uew  Issue.  The  de- 
cision, as  appears  by  ttie  Judge's  opinion,  but 
not  by  the  order  or  decree,  was  that  there 
was  no  fraud,  and  that,  this  being  so.  It  was 
unnecessary  to  decide  any  outer  question. 
The  order  was  that  the  prayer  of  tbe  pe- 
titioner, asking  for  administration,  be  denied. 
Then  Mrs.  Mullaney  filed  this  bill,  and,  tbe 
case  coming  on  to  be  heard.  It  was  stipu- 
lated that  the  evidence  taken  In  tbe  orphans' 
court  should  be  used  here.  No  additional 
evidence,  either  on  the  question  of  marriage 
or  of  fraud  In  procuring  the  release,  was 
taken  In  this  court 

"I  shall  deal  with  the  first  of  these  ques- 
tions very  briefly.  It  seems  to  me  very^  plain 
that,  while  there  was  no  ceremonial'  mar- 
riage, the  ccmnection  was  matrimonial,  and 
not  meretricious.  In  addition  to  the  evidence 
of  Mis.  Mullaney  that  there  was  a  verbal 
agreement  of  marriage,  the  following  facts 
appear:  Michael  Mullaney  kept  a  grocery 
and  liquor  store  in  Bayonne.  He  was  also 
for  many  years  postmaster.  During  the 
twenty  years  that  he  and  Mrs.  Mullaney  lived 
together,  they  regarded  each  other,  and  were 
treated  by  their  customers  and  by  their 
friends  and  relatives,  as  man  ftnd  wife.  In 
their  correspondence,  some  of  which  is  in 
evidence,  they  recognized  each  other  as  such. 
There  was  one  child  bom  to  them— a  son, 
who  died  when  about  eight  years  old.  The 
inscription  over  his  grave  was  as  follows: 

"  'Our  Uttle  Simey. 
"  'Simon  K.  son  of  Michael  &  Pauline    Mul- 
laney died  March  23,  '73,  age  8  years, 

3  mos.  &  10  days. 
"  'Sleep  on  my  Babe  and  take  thy  rest. 
"  'Ood  called  thee  homeu 
"  'He  thought  it  best 

"  'Selected  by  his  grandmotlier.* 

"After  tbe  separation  he  told  the  witness 
Frank  Hovell  that  he  could  not  sell  the  lots 
because  he  could  not  get  his  wife  to  sign  ofC 
The  defendants'  witnesses.  In  so  far  as  they 
do  not  corroborate  complainant's  witnesses, 
apparently  draw  their  conclusion  that  the  co- 
habitation was  Illicit  only  from  tbe  admitted 
fact  that  there  was  no  ceremonial  marriage. 
The  evidence  shows  that  there  was  an  Inter- 
change of  consent,  and  that  this  was  fol- 
lowed by  cohabitation,  accompanied  with 
matrimonial  habit  and  repute. 
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"The  Important  question  to  be  determined 
Is  -whether  this  court  should  aroid  the  re- 
lease for  fraud.  An  objection  was  made  In 
limine  that  this  question,  having  been  de- 
cided by  the  orphans'  court,  became  res 
adjudlcata,  and  not  re-examluable  here.  I 
think  there  are  two  answers  to  this  objec- 
tion: First,  the  orphans'  court  had  no  juris- 
diction to  decide  the  question;  second,  If  It 
bad.  Its  decision  thereon  was  not  concIuslTe, 
for  the  reason  that  the  point  decided  was 
only  incidentally  cognizable. 

"The  Jurisdiction  of  the  orphans'  court  is 
limited  to  those  matters  which  have  by  stat- 
ute been  confided  to  It.  It  has  no  Inherent 
jurisdiction  to  decide  whether  a  release  of 
lands  or  personal  property  Is  voidable  for 
ftaad.  The  utmost  that  can  be  claimed  Is, 
tbat  It  may  determine  questions  of  law  and 
equity,  the  decision  of  which  is  necessary  to 
the  decision  of  some  other  matter  expressly 
committed  to  It  (Dunham  v.  Marsh,  52  N.  J. 
Eq.  261,  80  Atl.  473),  just  as  this  court  may 
decide  legal  questions  when  they  arise  in- 
cidentally and  collaterally  In  a  salt  rightly 
Instituted  for  equitable  relief  (Kean  ▼.  Union 
Water  Co.,  S2  N.  J.  Eq.  813,  31  Atl.  282,  46 
Am.  St.  Rep.  5.S8).  The  orphans'  court  bad 
power  to  decide  the  question  whether  Mrs. 
MoUaney  was  in  fact  the  widow  of  Michael 
MuUaney,  for  letters  of  administration  could 
only  be  granted  to  her  on  this  foundation; 
and.  If  the  question  were  In  doubt,  it  would 
necessarily  hear  proof  on  the  subject.  But 
if  that  court  could  perform  Its  statutory  doty 
without  trying  questions  properly  cognizable 
by  some  other  tribunal,  it  would  be  without 
jurisdiction  to  pass  upon  them.  Thus  It  has 
been  held  In  several  cases  mat  when  an  ad- 
ministrator makes  application  to  sell  lands 
to  pay  debts,  the  estate  not  being  Insolvent, 
the  orphans'  court  has  no  power  to  determine 
the  validity  of  the  claims  In  respect  of  which 
the  administrator  bases  his  application.  The 
determination,  under  our  system,  belongs 
to  other  courts.  MUler  v.  Pettlt,  16  N.  J. 
Law,  421;  Vreeland  v.  Schoonmaker,  16  N. 
J.  Bq.  512;  Smith  v.  Smith's  Administrator, 
27  N.  J.  Bq.  445;  Mlddleton  v.  Middleton, 
35  N.  J.  Eq.  115.  It  has  also  been  held,  where 
the  estate  is  not  Insolvent,  the  orphans'  court 
has  no  power  to  adjudge  that  a  creditor  has, 
by  Inequitable  conduct,  discharged  it  from 
liability  to  him.  Partridge  v.  Partridge,  46 
N.  J.  Kq.  434,  19  Atl.  662;  Id.,  47  X.  J.  Eq. 
001,  22  Atl.  1075.  Now,  there  Is  no  more 
reason  why  the  orphans'  court  should  have 
assumed  Jurisdiction  to  try  the  validity  of 
the  release  under  consideration  than  .there 
would  be  for  a  conrt  of  law.  In  an  action  of 
ejectment,  to  adjudge  whether  the  deed  un- 
der which  grantee  claimed  was  obtained  by 
fraudulent  misrepresentation.  The  law  court 
would  adjudge  in  accordance  with  the  legal 
title,  and  would  leave  the  grantor,  In  the 
case  snpposed.  to  his  remedy  in  equity;  and 
so,  in  like  manner,  the  orphans'  court  should 


have  assumed  that  the  release  was  valid,  un- 
til It  was  decreed  by  this  court  to  be 
fraudulent  and  void.  .  It  was  proper  for  it  to 
have  received  the  release  as  a  valid  instru- 
ment,  and  to  have  given  it  such  weight  as  it 
was  entitled  to.  In  determining  the  question 
of  administration.  The  orphans'  court  had 
before  It  the  evidence  on  which  to  decide 
whether  Mrs.  Mullaney  was  or  was  not 
Michael's  widow.  It  had  proof  of  who  were 
next  of  kin.  It  had,  too,  Mrs.  Mullaney's 
release.  It  was  therefore  in  a  position  to 
decide  to  whom,  under  the  then  existing  cir- 
cumstances, administration  should  be  com- 
mitted. It  Is  true  that  subsequent  litigation 
In  another  tribunal  might  have  varied  the 
rights  of  the  parties  as  they  then  appeared 
to  be,  but  this  was  only  a  not  uncommon  in- 
stance of  a  right  ascertained  by  one  tribunal, 
acting  wlthlu  its  sphere,  being  subsequently 
modified  by  the  decision  of  another  tribunal 
acting  also  within  Its  sphere.  In  other 
Tvords,  the  mlsclilef.  If  mischief  it  was,  arose 
out  of  the  fact  that— such  Is  the  complexity 
of  human  affairs— It  has  been  found  conven- 
ient, if  not  necessary,  to  apportion  the  ju- 
dicial work  of  the  state  among  the  several 
courts,  instead  of  giving  to  any  one  un- 
limited jurisdiction  to  deal  with  every  phase 
of  every  subject  that  might  come  before  it. 
The  proceeding  to  determine  the  fraudulent 
character  of  the  release  was  therefore  coram 
uon  judlce,  and  the  determination  worked  no 
estoppel. 

"If  I  had  come  to  the  conclusion  that  the 
court  had  jurisdiction  to  determine  the  qnes 
tion  of  fraud,  I  should  still  have  thought  that 
Its  determination  would  not  have  been  con- 
clusive. Lord  Chief  Justice  De  Grey  thus 
expresses  himself  In  the  leading  case  of  the 
Duchess  of  Kingston:  'From  the  variety  of 
cases  relative  to  judgments  being  given  in 
evidence  In  dvll  suits,  these  two  deductions 
seem  to  follow  as  generally  true:  First, 
that  the  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point  is,  as 
a  plea,  a  bar,  and,  as  evidence,  conclusive 
between  the  same  parties  upon  the  same 
matter  directly  In  question  In  another  court; 
secondly,  that  the  judgment  of  a  court  of  ex- 
clusive jurisdiction  directly  upon  the  point 
Is  In  like  manner  conclusive  upon  the  same 
question  between  the  same  parties  coming 
incidentally  in  question  In  another  court  for 
a  different  purpose.  But  the  judgment  of 
a  concurrent  or  exclusive  jurisdiction  Is 
neither  evidence  of  any  matter  which  came 
collaterally  In  question,  thoiigh  within  their 
Jurisdiction,  nor  of  any  matter  incidentally 
cognizable,  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment.' 

"It  seems  to  me  that  the  question  resolved 
by  the  orphans'  court,  If  cognizable  at  all, 
was  only  Incidentally  cognizable,  and  only 
to  be  inferred  by  argument-  from  the  order 
actually  made.  The  statute  says  the  ad- 
ministration shall  'be  committed  to  the  wld- 
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ow  or  next  of  kin  of  tbe  intestate.'  Under 
ordinary  circumstances.  It  is  usually  confided 
to  the  widow.  Wms.  Ex'rs  *363.  Had  tbe 
question  been  only  whether  Mrs.  MuUaney 
was  the  lawful  wife  of  Michael  MuUaney,  its 
adjudication  would,  according  to  most  of  the 
cases,  have  bound  this  court  Lord  Lynd- 
hurst  so  held  in  Barrs  T.  Jackson,  1  PhilL 
582,  with  respect  to  tbe  analogous  question  of 
who  was  next  of  kin,  revising  tbe  contrary 
decision  of  Vice  Cluncellor  Knight  Bruce, 
reported  in  1  Y.  &  Coll.  587.  The  weight  of 
Elnglish  and  American  authority  is  said  to  be 
in  favor  of  tbe  view  taken  by  Lord  Lynd- 
hurst.  Duchess  of  Kingston's  Case,  2  Smith, 
Lead.  Cas.  (6th  Am.  Ed.)  *681.  The  pres- 
ent case  does  not  call  for  a  decision  on  the 
point  The  question  whether  Mrs.  MuUaney 
was  or  was  not  Michael  Mullaney's  wife 
would  under  ordinary  circumstances  have 
gone  to  the  very  heart  of  the  controversy. 
An  issue  could  have  been  framed  upon  it 
But  the  question  of  release  or  no  release 
could  never  have  become  an  Issue,  in  tbe 
proper  sense  of  that  torm.  If  ber  allegation 
was,  'I  am  widow,'  and  this  was  proved, 
then  the  allegation  by  way  of  confession  and 
avoidance  would  be,  not  "You  bave  executed 
a  release,*  but,  'Ton,  though  widow,  are  with- 
out interest'  and  so  not  entitled  to  your 
statutory  right.  Want  of  interest  would  be 
the  issue,  and  of  this  tbe  release  would  be 
evidence.  It  would  have  been  quite  l>eyond 
tbe  power  of  the  orphans'  court  to  have  de- 
creed that  the  release  should  be  avoided  for 
fraud.  The  judgment  In  the  case  at  bar  was 
only  'that  the  application  of  Pauline  E.  Mul- 
laney  for  her  appointment  as  administratrix 
*  *  *  be,  and  tbe  same  is,  denied,  and 
her  petition  be  dismissed,  with  costs.' 

"It  seems  to  me  clear,  therefore,  tliat  the 
question  of  fraud  or  no  fraud,  had  the  court 
been  competent  to  try  it  would  have  been 
collateral.  It  would  be  strange  Indeed  if 
this  court  could  be  estopped  by  the  inference 
of  an  adjudication  which  the  court  neither 
actually  made,  nor  was  competent  to  make. 
Hlbshman  t.  DuIIeban,  4  Watts,  183,  Is  a 
case  in  point  It  was  there  held  ttiat  a  de- 
cision by  the  Orphans'  Court  that  a  legatee 
was  precluded  from  excepting  to  an  account 
filed  by  an  executor  by  a  release  of  the 
legacy  did  not  debar  him  from  proving  that 
the  release  was  procured  by  fraud,  in  a  suit 
for  the  legacy.  A  judgment  is  not  conclu- 
sive and  is  no  evidence  as  to  facts  not  in 
issue  in  the  action,  but  proof  of  which  is 
given  therein  to  establish  facts  in  issue. 
Belden  v.  State,   103  N.  Y.  1,  8  N.   B.  363. 

"Suppose  Mrs.  MuUaney,  Instead  of  assign- 
ing her  interest  to  the  heirs  and  next  of  kin, 
who  happened  to  be  parties  to  the  orphans' 
court  proceeding  and  to  the  present  proceed- 
ing, had  assigned  to  a  stranger.  Her  lack  of 
interest  would  ba  the  same.  Could  the  ques- 
tion of  fraud  have  been  tried  by  the  orphans' 
court  in  the  absence  of  the  assignee?  Cer- 
tainly it  would  not  be   asserted   that  that 


court  could  have  brought  him  in  by  process, 
and  made  a  decree  which  would  hare  bound 
him. 

"I  now  proceed  to  a  consideration  of  the 
merits.  On  this  branch  of  the  case  tbe  mate- 
rial facts  are  these:  On  the  day  of  Bir.  Mul- 
laney's funeral,  at  which  his  wife  attended, 
she  had  a  conversation  with  one  Alexander 
Martin,  who  describes  himself  as  a  general 
auctioneer  and  collector.  As  the  result  of  it 
he  took  her  to  William  Salter,  an  attorney 
practicing  in  Jersey  City.  Salter  made  ap- 
plication in  her  behalf  for  letters  of  admin- 
istration, and  conducted  the  proceedings  on 
the  caveat.  Evidence  was  taken  in  ojien 
court  on  January  5,  1900,  and  on  several 
days  thereafter,  up  to  and  including  Febra- 
ary  2d.  Great  diligence  in  procuring  wit- 
nesses seems  to  have  been  displayed  on  both 
sides,  and  during  all  this  time  Martin  acted 
as  a  messenger  and  process  server  for  Salter, 
and  appears  to  have  bad,  by  arrangement 
with  him,  a  contingent  interest  in  tbe  result 
Salter  himself,  it  Is  said,  was  to  hare  liad 
one-half  the  proceeds  of  the  recovery.  The 
case  was  argued  and  submitted  to  the  court 
on  tbe  2d  of  February.  Mrs.  MuUaney  was 
present  Now,  I  think  that  aU  who  beard 
the  evidence  must  have  been  greatly  im- 
pressed with  the  strength  of  Mrs.  Mullaney's 
case.  That  Martin  must  have  great  confi- 
dence in  it  cannot  be  doubted,  and  in  fact 
he  himself  admits  it  Notwithstanding,  wbat 
he  did  was  this:  The  argument  had  taken 
place  on  Friday.  On  Sunday  afternoon  he 
started  for  Newark  to  see  a  man  named  &- 
win,  who  wanted  to  buy  a  horse.  I  shxtU 
give  his  version  of  what  took  place  In  some 
detail,  for  I  think  its  inherent  improbabillt}- 
will  be  apparent  from  his  own  statements. 
After  be  reached  Newark  it  occurred  to  him, 
as  he  testifies,  that  it  was  bis  duty  to  go  and 
see  Mrs.  MuUaney.  Somewhat  Incongmons- 
ly,  he  adds,  'I  went  to  see  her  for  no  pur- 
pose whatever.'  As  the  troUey  car  bad  car- 
ried him  one  or  two  blocks  from  Edwin's 
place,  he  decided  not  to  go  there,  althou$:h 
he  had  expected  to  make  money  by  the  trade 
he  was  contemplating,  but  to  go  direct  to 
Mrs.  Mullaney's.  He  went  there  and  found 
ber  'in  a  horrible  condition.'  She  told  him 
that  the  neighbors  weie  shouting  at  her; 
that  a  Mrs.  Brown  was  telUng  her  that  she 
was  trying  to  be  a  white  man's  wife;  that 
tbe  Farrell  people  were  round  tbe  streets 
nights,  trying  to  get  evidence;  that  she  want- 
ed to  move;  and  that  she  said  to  him: 
'Aleck,  you  have  got  me  in  aU  this  trouble. 
Get  me  $100,  and  you  wiU  never  bear  from 
me  again.'  He  says  that  he  told  her  he  did 
not  see  Low  be  could  get  any  money  for  her, 
but  that  she  kept  at  him  aU  that  aftonoon 
so  that  he  neglected  to  see  E^win  about  tbe 
horse.  Then  he  says,  *I  made  up  my  mind 
before  I  left  the  house  that  I  would  settle 
the  case,  no  matter  what  I  got;  and  I  tdi 
her  I  would  go  over  to  Bayonne,  and  ask  a 
man  named  Smith,  who  is  brother-in-law  of 
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Mullnney's,  for  $300.'    She  said,  Tbe  d 

entire   MuIIaney   family   has   not   |800.'     I 
said,  *I  would  Just  as  leave  ask  them  for 
$300  as  I  would  for  $100,  and  101  do  It' 
And  she  says,  'If  I  get  $300,  I  will  give  you 
one.'    He  then  told  her  that  if  be  got  the 
money  lie  would  telegraph  for  her  to  meet 
blm   at  the  corner   of   Broad   and   Market 
streets,  Newark,  and  she  said:   'I  will  not  go 
to  Market  aud  Broad  streets.    I  don't  want 
to  meet  those  Farrells.'    She  then  suggested 
the  Central  °R.  B.  Depot,  In  Elizabeth,  and  he 
said  'All  right,'  as  to  the  place,  and  that  he 
"would  teleg^ph  her.    On   cross-examination 
be  says  that  he  thinks  that  it  was  he  who 
mentioned  the  Central  Railroad  Depot,  and 
not  she.    He  then  went  to  Smith's  house,  in 
Bayonne,   reaching    there   after    eight   that 
same  Sunday  evening.    On  the  way,  it  occur- 
red to  him  that  he  might  as  well  ask  Smith 
for  $400.    Accordingly  he  asked  Smith  for 
that  amount,  and  said,   'I  want  the  money 
early  to-morrow  morning.'     Smith  told   him 
that  they  should  go  to  George  W.  MuUaney, 
as  he  was  an  heir  Indirectly  only,  and  Mar^ 
tin   replied  that  be  would  not  go  to   him. 
Then  Martin  said  to  Smith,  'I'll  give  you  an 
hour  and  a  half  to  let  me  know  what  you 
will  do.'    Smith  thereupon  proceeded  to  see 
Mollaney,  and  Mnllaney  at  osCe  agreed  to 
the  $400.    After  that  Smith  went  to  a  Dr. 
Forman,  who  agreed  to  go  to  Elizabeth  tbe 
next  morning  with  tbe  money.    After  seeing 
these  two  gentlemen,  Smith  went  to  Martin's 
house,  and  told  him  that  they  would  pay 
$400.     Less  than  two  hours  elapsed  from  the 
time   Martin  first  saw    Smith,    to  tbe   time 
when  the  arrangement  was  completed.    Next 
morning   Martin   went  back   to   Mrs.    Mul- 
laney's    without    communicating    with    Mr. 
Salter,  her  solicitor,  or  Mr.  Linn,  her  coun- 
sel.   He  reached  her  house  between  seven 
and  eight  o'clock,  and  took  her  from  Newark 
to  the  Central  Railroad  Depot  in  Elizabeth. 
In  the.  meantime  Forman  had  received  from 
Smith,  at  Bayonne,  $400,  $300  of  which  was 
made  up  of  three  $100  bills,  and  reached  the 
Elizabeth    Depot    between    nine    and    ten 
o'clock.    From  there,  Forman,  Martin,  and 
Mrs.    Mullaney   proceeded   to  the   office   of 
Frederick  Marsh.    Mr.  Marsh  had  bad  noth- 
ing whatever  to  do  with  the  case,  but  under 
.  Dr.  Forman's  Instructions  he  prepared  a  re- 
lease, expressed  to  be  for  the  consideration 
of  one  dollar,  which  Mrs.  Mullaney  signed. 
It  may  be  remarked.  In  passing,  that  this  re- 
lease Is  noticeable  not  only  because  it  falls 
to  express  the  true   consideration,  but  be- 
cause it  contains  no  less  than  fourteen  gran- 
tees,  whose   names,    including   their   middle 
names,  are  given  in  full,  with  their  respective 
places  of  residence,  in  New  Jersey  and  In  dif- 
ferent towns  In  the  state  of  New  York.    Dr. 
Forman's  version  of  how  he  executed  Ills  er- 
rand is  that  he  received  the  $400  from  Smith, 
who  said  that  he  was  to  go  to  Elizabeth  and 
procure  a  good  lawyer  and  get  a  release  from 
the  woman,  and  that  be  was  to  use  the  mon- 
S4A.-«8 


ey  to  get  the  Job  done.  When  asked  to  whom 
be  was  to  give  the  $400,  his  reply  was,  1 
suppose,  to  whom  It  belonged.'  When  asked, 
'Who  was  thatr  he  says,  1  suppose,  this 
woman,  for  she  signed  that  release.'  Not- 
withstanding this  supposition,  he  says  he 
gave  her  $300,  paid  the  fee  of  Mr.  Marsh 
($10),  and  gave  Martin  the  balance  ($90).  'I 
supposed,  if  the  woman  got  that  $300,  Mar- 
tin was  entitled  to  the  balance.'  It  does  not 
appear  that  from  the  beginning  to  the  close 
of  this  transaction  Mrs.  Mullaney  was  di- 
rectly Informed  of  the  precise  amount  of  the 
settlement  The  paper  which  Mr.  Marsh 
read  over  and  explained  the  effect  of  to  Mrs. 
Mullaney  was  delivered  to  Dr.  Forman.  It 
is  a  complete  release  of  all  Mrs.  Mullaney'a 
right  title,  and  Interest  in  all  her  husband's 
lands  and  personal  property,  said  to  be  worth 
over  $13,000.  One  or  two  days  afterwards 
Mr.  Salter  was  notified  that  application 
would  be  made  to  reopen  the  case  for  the 
purpose  of  introducing  it  in  evidence.  This 
was  the  first  notice  that  Mrs.  Mullaney'a 
counsel  had  of  Its  execution. 

"Mrs.  Mullauey's  account  of  her  meetings 
with  Martin  differs  essentially  from  his.  She 
says:  That  he  came  to  her  house  on  Sun- 
day afternoon,  and  told  her  that  he  had 
good  news  for  her;  that  the  case  had  been 
settled;  and  that  her  lawyer,  Salter,  bad 
sent  word  to  her  that  she  should  go  to  Eliza- 
beth and  sign  a  paper.  That  she  asked  him 
how  much  she  was  to  get  and  that  he  said, 
'About  $300.'  That  her  reply  was  that  that 
was  very  little  for  her  to  get;  that  her  law- 
yer had  said  that  she  would  g€t  ten  times 
that.  And  that  he  answered  that  Salter  had 
done  the  best  he  could,  and  she  should  be 
satisfied,  that  Mullaney  had  drunk  up  and 
used  up  bis  money  with  women;  and  that 
bis  relatives  had  robbed  him  to  such  an  ex- 
tent that  the  estate  had  ail  gone  down.  That 
he  told  her  that  the  other  heirs  would  only 
get  $98  apiece.  Mrs.  Mullaney  Is  corrobor- 
ated In  this  version  of  the  interview  by  a 
colored  man  named  Holmes,  who  lives  in  the 
same  house  with  her,  and  was  present  at  the 
conversation.  It  Is,  on  Its  face,  so  much  more 
probable  than  Martin's  version,  that  I  have 
no  doubt  of  Its  substantial  accuracy.  To  sup- 
pose that  Martin,  a  horse  dealer  and  auc* 
tioueer,  was  so  moved  by  Mrs.  Mullauey's 
tears  and  entreaties  that  he  was  compelled 
to  take  a  course  which  he  knew  was  contrary 
to  her  pecuniary  Interest  and  his  own.  In 
a  case  which  he  admits  he  believed  to  be  a 
good  one,  and,  to  take  this  action  so  hastily 
that  he  did  not  find  time  to  consult  her  own 
counsel,  who  lived  In  tbe  same  town  with 
him,  quite  transcends  belief.  There  must  be 
another  explanation  of  his  conduct  That  he 
is  unscrupulous  appears  from  his  own  evi- 
dence. That  he  is  unworthy  of  belief  ap- 
pears from  tbe  testimony  of  bis  neighbors. 
I  have  no  doubt  that  he  went  to  Newark  that 
Sunday  afternoon  because  of  some  under- 
standing with  some  one  representing  tbe  In- 
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terests  of  the  beln.  He  bad  shorUy  before 
discovered  that  Salter,  In  the  written  agree- 
m^it  which  he  had  made  with  his  client 
in  reference  to  his  contingent  fee,  had  not 
mentioned  Ulm;  and  he  doubtless  thought 
that,  because  he  would  not  have  hesitated 
to  take  ao  unfair  advantage  of  Salter,  as  In 
fact  he  did,  Salter  might  be  wllUug  to  take 
an  unfair  advantage  of  him.  He  no  doubt 
came  to  the  conclusion  that  it  would  be  more 
certainly  psofltable  to  him  to  go  over  to  the 
other  side.  This,  of  course.  Is  largely  con- 
jecture, but  conjecture  not  only  resting  on 
Its  Inherent  probability,  but  also  on  evi- 
dence. He  afterwards  said  to  Salter's  clerk, 
SpoiTord,  In  explanation  of  hla  conduct,  he 
eould  not  see  any  money  on  Salter's  side, 
and  so  he  went  over  to  the  other  side;  and 
be  said  to  Salter,  if  Salter  is  to  be  believed: 
'I  guess  I  am  the  best  heir  now.  Xou  get 
your  $1,400  first  [alluding  to  an  offer  of 
settlement  which  Salter  had  made  to  ttae 
heirs],  and  I  will  show  you  dollar  for  doi- 
taz.' 

"I  have  said  that  it  is  probable  that  Mar- 
tin went  to  Newark  in  consequence  of  some 
understanding  between  himself  and  some  one 
representing  the  interest  of  the  heirs.  Smith 
and  George  Mnilaney  beth  deny  that  th^ 
bad  any  such  anderstandlng.  Their  testi- 
mony  may  be,  and  very  probably  Is,  literally 
true,  but  they  are  only  two  of  the  fourteen 
persons  Interested.  Siartin's  testimony  is 
that,  when  be  started  to  go  to  Newark  on 
that  Sunday  afternoon,  be  Intended  to  see 
Erwln  about  a  horse,  and  did  not  Intend  to 
go  to  Mrs.  Mullaney's.  He  Is  diverted  from 
this  purpose  only  because  the  trolley  car  had 
carried  him  a  block  or  two-  beyond  Erwln's 
house.  He  goes  to  Mrs.  Mullaney's  for  no 
purpose  whatever.'  He  finds  ber  In  a  hor- 
rible condition,'  notwithstanding  the  fact  that 
the  excitement  of  the  trial  was  over,  and 
the  evidence  appeared  to  be  very  favorable 
to  her.  He  reaches  Smith's  house,  in  Bay- 
onne,  after  ^ht  o'clock  In  the  evening.  Be- 
tween that  and  ten  he  not  only  concludes 
the  bargain,  but  Smith  sees  George  MuUaney 
and  gets  his  consent  to  it,  and  MuUaney  or 
Smith  gets  Dr.  Forman's  consent  to  go  to 
XUizabeth  early  the  next  morning.  There  is 
no  bargatning  over  terms.  The  four  hun- 
dred dollars,  three  hundred  of  which  were 
in  hundred  dollar  bills,  are  in  readiness  t«e 
the  consummation  of  the  affair  before  th* 
banks  opened  on  Monday  morning.  Where 
this  money  came  from,  or  how  Smith  hap- 
pened to  have  so  much  money  at  hand,  in 
such  large  notes,  does  not  appear.  The  most 
singular  fact  of  all  is  that  no  one  on  either 
side  suggested  that  the  transaction  should 
be  consummated  with  the  assistance  of  the 
counecl  engaged  In  the  case.  In  this  regard 
the  only  explanation  that  suggests  itself  is 
tbat  the  representatives  of  the  heirs  were 
UDwllllng  to  let  the  high-minded  gentlemen 
who  were  conducting  their  case  in  court 
knorw  what  was  going  on.     They  doubtless 


feared  that  if  they  were  Informed  of  ft  tbey 

would  insist  that  the  settlement  ahonld  be 
made  by  Mrs.  Mullaney  imder  the  advice  of 
her  own  counsel,  and  that  ttds  would  defeat 
their  purpose;  and  so  it  was  arranged  tliat 
the  settlement  should  be  made  in  anotber 
town.  In  the  office  of  a  lawyer  who  was 
Ignorant  of  all  the  -  important  facts.  If  the 
transaction  was  an  honest  transection,  there 
was  absolutely  no  reason  why  it  should  not 
and  would  not  have  been  consummated  in 
the  office  of  Mr.  Hughes  or  Judge  Hudspetli. 
There  was  every  reason  why  it  should. 

"Again,  why  all  this  haste?  Was  It  not 
feared  that,  even  if  the  consummation  of  the 
plan  were  delayed  for  a  few  hours,  it  migbt 
become  impossible?  Anotber  significant  cir- 
cumstance Indieatlve  of  eollarton  was  the 
place  of  meeting,  viz.,  tbB  Cential  Bailroad 
Depot  in  Baioabeth.  Mlartln,  tn  his  direct 
evidence,  swore  that  this  place  was  suggested 
by  Mrs.  Mullaney,  but  on  cross-examination 
this  must  have  appeared  to  him  so  unlikely 
that  he  finally  said  that  he  had  himself  sug- 
gested it.  Why  he  did  so  Is  obvious.  It 
was  accessible  from  Bayonne,  and  it  was  out 
of  the  way.  That  he  would  have  fixed  tbat 
place,  and  that  early  hour  on  the  morning 
of  the  next  day,  unless  there  had  been  some 
previous  nndlntanding,  is  not  probable. 

"The  rule  of  law  applicable  Is  clearly  stat- 
ed by  Mr.  Justice  Magle  in  delivering  the 
opinion  of  the  Court  of  Appeals  in  Dundee 
Chemical  Works  v.  Connor,  46  N.  J.  Bq.  5S2. 
20  Atl.  51.  He  says:  'Courts  will  not  weigh 
the  relative  skill  of  parties  to  contracts,  and. 
merely  ftt>m  a  disparity  between  them,  avoid 
a  contract  obtained  from  the  less  sklUfal 
party.  It  Is  only  when  the  contract  is  got 
from  the  illiterate,  the  weak-minded,  or  dis- 
tressed party  under  circumstances  which  in- 
dicate that  It  was  procured  by  artifice  or 
deception,  or  by  undue  pressure  and  Impor- 
tunity, inducing  action  without  advice  or 
time  for  deliberation,  or  by  advantage  taken 
of  distress,  or  for  no  or  an  Inadequate  con- 
sideration, or  is  otherwise  inequitable,  that 
it  will  ceme  under  condemnation.  There- 
f«e,  when  a  disparity  of  capacity  appears, 
courts  should  scrutinize  the  transaction  witii 
extreme  care.  But  if,  when  so  examined, 
there  is  disclosed  no  ground  of  objection  ex- 
cept such  disparity,  the  contract  cannot  be 
impeached.'  Every  element  mentioned  by 
Mr.  Justice  Magie  as  ground  for  avoidance 
seems  to  be  present  In  this  case.  The  artlflce 
of  Martin  In  representing  himself  as  coming 
from  Salter;  the  deception  which  he  prac- 
ticed when  he  told  her  that  her  case  had 
been  settled,  that  the  estate  had  been  found 
to  be  dissipated,  and  that  It  was  Salter's 
advice  to  her  tn  sign  the  release;  his  im- 
portunity, induciug  action  without  advice 
or  d^beration;  and  an  inadequate  conslde^ 
atlon— are  all  obvious;  It  Is  said,  however, 
that,  conceding  this  to  be  so,  Martin  was 
Mrs.  Mullaney's  agent,  and  the  heirs  are  not 
responsiUe  for  his  misconduct    I  do  not  so 
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read  tbe  facto.  I  tblnk  the  evidence  shows 
uot  only  that  the  heira  are  seeking  to  bold 
an  advantage  which  Martin's  fraud  has  giv- 
en them,  but  that  their  cepresentattves,  or 
one  or  more  of  them,  took  some  part  In  pro- 
moting the  scheme.  Martin,  in  this  transac- 
tion, appears  to  have  acted  for  himself  and 
for  them,  and  not  far  Mrs.  Mullaney.  SSm 
still  has  the  money,  and  offers  to  retcDrn  it 
"There  la  some  evidence  tending  to  show 
that  since  she  left  her  husband  she  has  beeD 
living  with  two  colored  men.  This  evidence 
is  controverted,  and  th^  matter  Is  left  in 
doubt  As  I  view  tlie  case.  It  has  little  t» 
do  with  the  decision  of  the  present  eontro- 
Tersy.  It  may  become  of  consequence  here- 
after, wi\en  she  sues  for  her  dower." 

C?orbln  "&  Oorbln,  for  appellants.  Wm.  D. 
Salter,  tor  respoudent 

GUMMEBB.  C  J.  The  decree  appealed 
from  is  aflScmed,  for  the  reasons  stated  in 
the  opinion  of  Stevens,  Y.  O.,  in  the  court 
below. 


8AMTTELS  v.  LtTCKENBACBL 

(Supreme  Court  of  Fenasylvania.     May  4, 

1908.) 

BBA£.  EaTATE  BROKER— KMRT  Ta 

COMMISSIONS. 

LXhe  fact  that  a  broke*  had  preTlensIy 
made  a  sale  of  property,  and  had  been  paid  a 
commission  therefor,  is  Insufflcient  to  entitle 
him  to  eommissiouB  on  a  subEeqoent  sale  mads 
by  him  tor  the  same  vendor  without  request 
or  employment 

2.  Plaintiff  was  employed  to  sell  one  of  two 
tags  specifically  named,  and  brought  a  person 
who  rejected  Uiem,  but  afterwards  purchased 
from  the  defendant  a  third  tug,  ia  relation  to 
which  there  was  no  contract  with  the  broker. 
Beld,  that  he  was  not  entitled  to  recover  com- 
missions thereon. 

Appeal  from  Court  of  Common  Pleaa, 
Philadelphia  County. 

Action  by  William  S.  Samuels  against 
Lewis  Luckenbacb.  Judgment  for  plaintiff, 
and  defendant  appeals.    Ueversed. 

Argued  before  UlTCOELL,  DBAN,  FELL, 
BKOWN,  MBSTBEZAT.  and  POTTER,  JJ. 

Edward  F.  Pngh  and  Henry  Flanders,  for 
appellant.  John  F.  Lewis  and  Francis  Q. 
Adier,  for  appellee. 

MITCHELL,  J.  The  dealings  of  the  pac^ 
ties  were  alto^ather  by  telegrams  and  letters. 
The  contract,  therefore,  having  to  be  gatfai- 
ered  from  the  writings.  Its  terms  and  con- 
struction were  for  the  court,  and  the  defend- 
ant's point  to  this  effect  should  have  been 
afflrmed.  But  as  It  does  not  appear  that  the- 
coostruction  of  the  contract  was  really  left 
to  the  Jury,  except  negatively  by  the  failure 
to  cbasge  otherwise,  the  error  would  not  bet 
material  U  the  case  was  in  other  respects 
properly  nibmltted. 

A  much  more  Important  error,  however, 
was  contained  In  the  instructions  upon  the 


rcgaisltee  of  the  platattiff^  cauas  mt  action. 
On  this  BuhJect  the  ]udg»  cfaacsed:  "^he 
(laesdOD  in  this  case,.  a»  the  conct  wilL  leave 
It  to  you  to  \Mt  detrtmtnfd',  is  whefiiec  mr  not 
thla  plalntlS  taiougkt  tHese  paxtlss  together, 
and  was  the  efficient  means  of  effecting  the 
sale  of  tUs  boat.  That  la  what  yon  will 
have  to  consider  and  Aetermlne^  and  the 
court  will  ebarga  yo«i  that,  it  he  waa  the 
efficient  means  of  produdac  the  sale  of  this 
boat  he  la  entkled  to-  his  osaiiiisaion,  but. 
If  be  was  not  tha  efficient  means,  he  is  not 
eatitlad  to-  hl»  eommisalaa."  Tbia  was  in^ 
adequate  in  ovedeoklng  the  elemestt  of  em- 
plosment  ar  aaiihsrlty.  A  mere  vcdanteer  la 
aot  entitled,  to  canmttalona,  though  he  brings 
the  lartiea)  ti^pathev,  and  ]»  the  efficient 
means  «<  yeaearlng  the  aide.  Even  a  broker 
wheae  bnalneaa  it  i»to  bring  bnyes  and  aeUec 
togetkar  "must  estabUAt  hla  eniloyncnt  as 
suelv  eitiMc  bgr  pcevians  cntbasltr,.  ar  by  the 
acecptenca  of  hlsi  sc«acy,  and  the  adaption  of 
hla  aota."  Keya  v.  iohaaon,  a&  Pa.  42.  The 
fact  that  a  broker  had  pceviooaly  aade  a 
sale  and  beoi  paid  a  sommlaslan  will  not 
entitle  him  to  a  comaiisaleai  on  a  subse- 
quant  sale  made  by  hiaa  on  behalf  af  the 
same  vendor,  but  wltfaoot  reques4i  or  employ- 
ment Mayer  v.  Bhoada,  1/33  Pa.  601.  20 
AtL  158,  And,,  as  a.  naeessary  conollary,  th* 
employmirat  nuiat  be  to  sell  the  thing  for  the 
sale  of  which  eonunlarioBs.  are  claimed. 

The  employBiiHii  of  the  plaiatill,  gathued, 
as  It  must  be,  from  the  wrUlnga,  w«»  to  seU 
ox  flndi  a  ffurehaser  for  one  aC  two  tugs  ape- 
piflcally  namedk.  Tha  carresfondenea  apeaed 
bj  a  telegram  froasi  plalBtiff  to  defendant  In- 
quiring aa<  to  tu0baato>  for  saJa,  and  asldni 
particulars  and  lowest  caah  prlcaai  Defend- 
ant repUcd  by  a  \etJmt  oSerias  a  laBga-  tug- 
boat not  named  and  the  Ocean  King.  Plain- 
tiff wrote  acali^  asking  "more  eamplate  in- 
formation" abant  the  Ocean  KIo&  and  say- 
ing the  price  o<  tba  large  tug  was  too  high. 
D^endant  again  r^Uedi  with  turtheB  particu- 
lara  aboat  the  Ocean  Klny,  and  saying: 
"The  other  tag  L  dan-'t  tiitok  your  parts 
wishes  to  puGchaaa  on  aceoiunt  oil  the  price 
being  too  high.  My  price  la  $80,000"  (evi- 
dently a  al^.  of  the  pen,,  as.  9S5,00O  waa  the 
price  named  bath  proviansi^  and  later). 
PlaiutUX  next  wnete  that  the  Qeaan  King 
might  suit  his  cUsBts,  bat  the  larger  tug, 
which,  though  not  previouala'  named,  ha 
seems,  to  bare'ieMgnlaedi  as  ttae  Edwin  Luck- 
enbacb, would  aidt  tham  bettes,  "but  not  at 
the  price,  $8oi006."  Sevasal  letten,  not  now 
material,  followed,.  In  regard  to  prices  and 
the  payment  at  oanuniaalona,  and  then  one 
from  plaintiff'  aaylng:  "My  commlarton  of 
Ave  per  cent,  must  be-  Includedj  In-  the  pricea 
named  for  boate,  a»  followsi  Ocsan  King, 
$80,000;  Edwin- Luckfinbach,.  $85,000.  Should 
I  sell  either  boat  the-  commlsaion  to  be  based, 
on  the  piiee  tbey  actually  sell  for."  To  a. 
telegram  a  week  later,  asking  a  reply,  de- 
fendant answered  by  letter,  saying:  "Tour 
telegram  duly  received  thla  a.  m.  asking  for 
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me  to  accept  your  proposition  for  the  five 
per  cent,  commission  to  be  paid  to  you  on 
tbe  sale  of  eitlier  the  Ocean  King  or  Walter 
A.  Luckenbach.  You  mentioned  the  tug  Ed- 
ward Luckenbach.  These  latter  two  togs 
were  built  last  year,  and  they  are  the  same 
size  and  power,  so  kindly  change  your  mind 
from  the  Edward  to  the  Walter  A.  I  will  only 
sell  one  tog,  either  the  Ocean  King  or  the 
Walter  A.  Luckenbach,  and  you  shall  have 
your  commission  of  five  per  cent,  if  you  sell 
either  one  of  tbe  above-named  boats  for 
me."  This  closed  the  correspondence,  so  far 
as  the  contract  is  concerned. 

It  appeared  at  the  trial  that  tbe  customer 
with  whom  the  plaintiff  bad  been  in  com- 
munication went  to  New  York,  saw  the  de- 
fendant and  the  two  boats  mentioned,  de- 
clined to  buy  either  of  them;  but,  after  look- 
ing about,  and  negotiation,  did  buy  from  de- 
fendant another  boat,  tbe  Lewis  Luckenbach, 
for  commissions  on  the  sale  of  which  this 
suit  is  brought.  There  was  no  question 
that  the  purchaser  had  gone  to  defendant 
in  consequence  of  his  previous  communica- 
tion with  plaintiff,  but  the  testimony  was 
conflicting  as  to  whether  or  not  he  Informed 
defendant  of  that  fact  It  was  not,  how- 
ever, material  whether  he  did  or  not.  The 
contract  between  plaintiff  and  defendant 
conveyed  no  general  authority,  even  by  im- 
plication. On  the  contrary,  tbe  agency  was 
expressly  limited  to  the  specific  boats  named, 
at  speclfled  prices,  and  neither  of  them  was 
sold.  As  to  any  other  boat,  even  if  his  com* 
munlcations  with  the  purchaser  be  consid- 
ered as  the  efficient  means  of  the  sale,  the 
plaintiff  was  only  a  volunteer,  without  preced- 
ent authority  or  subsequent  acceptance  of 
bis  services  as  an  agent  That  they  gave 
him  a  claim  In  natural  Justice  to  a  fair 
compensation  is  plain,  as  the  Jury  no  doubt 
felt;  but  on  the  clear  and  indisputable  lim- 
its of  the  contract  it  was  not  a  claim  en- 
forceable at  law,  and  tbe  Jury  should  have 
been  so  Instructed.  If  there  were  any 
grounds  for  claiming  a  fraudulent  effort  of 
the  defendant  to  avoid  payment  of  commis- 
sions by  the  sale  of  another  boat,  a  differ- 
ent question  would  be  presented,  but  tbe 
evidence  shows  that  the  boat  sold  was  an 
Independent  selection  by  the  purchaser  after 
investigation  of  the  vessels  in  the  market 
at  the  time  and  place. 

The  case  of  Holmes  v.  Neafle,  151  Pa.  392, 
24  Atl.  1096,  cited  by  appellee,  was  very  dif- 
ferent. There,  after  the  failure  to  make 
sale  of  the  particular  boat  first  considered, 
there  were  negotiations  in  which  the  bro- 
ker took  part,  which  resulted  in  the  con- 
tract afterwards  made.  The  point  of  that 
case  was  In  the  fact  that,  the  vendors  hav- 
ing to  go  into  competition  with  other  bid- 
ders, before  finally  getting  the  contract,  did 
not  destroy  the  broker's  title  to  commissions 
for  bringing  the   parties  together. 

Judgment  reversed,  and  now  Judgment  en- 
tered for  defendant 


BROMMER  T.  PHILADELPHIA  &  B.  RY. 

CO. 

(Supreme  Court  of  Penasylvania.     May  4, 

1903.) 

MASTER  AND  SERVANT— VICB  PRINCIPAL—IN- 
JURY TO  EMPLOTA— NBaLIQENCK. 

1.  A  train  dispatcher  is  a  vice  principal  of 
the  railroad  company  which  employs  him. 

2.  A  brakeman  sued  for  personal  Injuries  re- 
ceived in  a  collision.  The  evidence  showed  that 
the  train  dispatcher  directed  an  engineer  to  run 
on  a  certain  track  carefully,  and  stated  that 
there  were  cars  at  a  street  named.  The  engi- 
neer collided  with  sach  cars  some  1,200  feet 
nearer  than  the  point  named.  Held  error  to 
direct  a  uonsuit. 

3.  Where  a  collision  occurs,  and  plaintiff,  a 
brakeman,  is  injured,  an  alleged  defect  in  the 
sUI  of  the  tender  cannot  be  treated  as  negli- 
gence contributing  to  the  accident,  as.a  require- 
ment that  such  ull  should  be  strong  enough  to 
resist  the  force  of  a  coillsion  would  be  imprac- 
ticable. 

Appeal  from  CJourt  of  Common  Pleas,  Phila- 
delphia County;    Willson,  Judge. 

Action  by  William  H.  Brommer  against  tbe 
Philadelphia  &  Reading  Railway  Company. 
From  an  order  refusing  to  take  off  a  nonsuit, 
plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  DEAN,  FF.LU 
BROWN,  MESTREZAT,  and  POTTER.  JJ. 

Richard  P.  White  and  Andrew  O.  Wylie, 
for  appellant    Qavln  W.  Hart,  for  appellee. 

MITCHELL,  J.  It  la  conceded  ttiat  under 
the  decisions  tbe  train  dispatcher,  within  the 
limits  of  his  employment,  was  a  vice  princi- 
pal. Lewis  T.  Selfert  116  Pa.  628,  11  AtL 
614,  2  Am.  St  Bep.  631.  The  negligence  char- 
ged in  tbe  plaintiff's  statement  includes, 
among  other  things,  erroneous  Information, 
and  a  misleading  direction  by  the  yardmaster, 
which  were  averred  aa  at  least  In  part  the 
cause  of  the  accident  The  direction  com- 
plained of  was  as  stated  by  the  engineer: 
"My  orders  were  to  run  the  south-bound 
track  carefully.  That  there  were  fifteen  cars 
on  the  south-bound  at  Front  street,  and  that 
an  engine  was  coming  from  Richmond  to 
iuove  them  to  Richmond.  That  I  should  fol- 
low those  cars  down  carefully,  and,  after  they 
were  shifted,  the  engine  would  go  tn  the 
house."  The  engine  and  tender  were  accord- 
ingly run  carefully,  as  alleged,  but  met  the 
standing  cars  at  Second  street  instead  of 
Front,  as  expected,  with  the  result  of  a  colli- 
sion, in  which  tbe  plaintiff  was  injured.  Tbe 
character  of  these  orders  on  the  question  of 
negligence  was  for  the  Jury.  It  may  be  that 
in  ralh-oading,  where  distances  are  so  entire- 
ly a  matter  of  time  and  speed,  a  direction 
to  nm  carefully,  and  be  on  the  lookout  for  an 
obstruction  at  a  point  named.  Is  sufficiently 
accurate  and  specific,  though  the  obstruction 
be  met  In  fact  1,200  or  1,300  feet  nearer.  If 
the  order  was  not  negligent  under  the  cus- 
toms and  common  understanding  in  the  busi- 
ness, then  the  defendant  Is  not  responsible, 

IT  1.  Sm  Master  and  Servant,  voL  U.  C«at.   Utc. 
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for  that  Is  the  only  negligence  averred  on 
wbich  the  plaintiff  can  recover.  But,  as  that 
Is  not  the  only,  or  even  the  prima  fade,  de- 
duction from  the  order,  It  must  go  to  the  Jury 
on  the  evidence. 

It  la  not  perceptible  how  the  alleged  defect 
In  the  Bill  of  the  tender  can  be  treated  as  neg- 
ligence contributing  to  the  accident.  The  sill 
being  the  place  where  the  coupling  Is  attach- 
ed for  pulling  the  train,  It  is  required  to  have 
Btrengtb  to  resist  the  tension  of  that  opera- 
tion, but  there  Is  nothing  in  its  purpose  or 
use  to  require  that  it  shall  be  strong  enough 
to  resist  the  force  of  a  collision.  Such  a  re- 
quirement would  be  Impracticable.  The  in- 
ference that,  if  the  sill  here  had  been  stronger, 
the  injury  to  the  plaintiff  would  have  been 
less,  or  would  not  have  happened  at  all,  la  a 
mere  guess,  which  the  Jury  should  not  be  per- 
mitted to  make. 

It  Is  strongly  urged  by  the  appellee  that 
tbe  only  proximate  cause  of  the  collision  was 
the  disregard  of  the  rules  of  the  company  by 
tbe  crew  of  the  standing  train,  and  it  may  be 
so,  but  it  Is  not  sufficiently  established  in 
the  plaintiff's  presentation  of  tbe  case  to  Jus' 
tlfy  tbe  court  In  taking  It  away  from  the 
Jury. 

Judgment  reversed,  and  procedendo  award- 
ed. 


In  re  MTEBS'  ESTATE). 
(Supreme  Court  of  Pennsylvania.    April  27, 
1903.) 
TB17STSa  tmDBR  WILIi-HEMOVAL. 
1.  Under  a  will  the  beneficiary  and  another 
were  appointed  trustees  and  the  beneficiary,  an 
elderly  woman,  petitioned  for  the  removal  of 
her  co-trustee  showing  the  existence  of  an  ir- 
reconcilable   antagonism,    resulting    from    the 
domineering  behavior   of   the  co-trustee.     The 
evidence  showed  that  he  had  notified  the  ten- 
ants to  pay  rent  to  him,  and  not  to  the  agent 
of  the  beneficiary,   a  nephew,  who  lived  with 
her,  and  had  long  collected  the  rents  at  her  re- 
quest.   Beld,  that  a  decree  removing  the  trus- 
tee would  he  sustained. 

Appeal  from  Court  of  Common  Pleas, 
Pbiladelpbia  County. 

In  tbe  matter  of  the  estate  of  Simon  8. 
Myers,  deceased.  Appeal  by  Mark  Myers, 
trustee,  from  a  decree  removing  him  from  his 
office.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  PELL, 
BBOWN.  MESTREZAT,  and  POTTER,  JJ. 

Henry  H.  Rosenfelt,  for  appellant  Preston 
K.  Erdman,  for  appellee. 

PER  CURIAM.  The  court  below  found 
tbat,  owing  to  the  hostile  relations  between 
tbe  appellant  and  his  co-trustee,  the  reten- 
tion of  the  former  would  naturally  work  dis- 
advantage, inconvenience,  and  great  discom- 
fort to  the  latter,  and  that  the  petition  for 
appellant's  removal  was  not  the  offspring  of 
wbim  or  caprice,  but  of  irreconcilable  antag- 
onism, which  "resulted  largely  from  the  dog- 
matic, domineering,  and  ungentle  behavior  of 


tbe  respondent  [appellant]  towards  the  peti- 
tioner." The  court  further  found  specifically 
that  tbe  facts  as  shown  by  the  evidence 
brought  the  case  clearly  vritliln  the  principles 
of  Marsden's  Estate,  166  Pa.  213,  81  AtL  46, 
and  Neafle's  Estate,  199  Pa.  307,  49  Atl.  129. 
We  have  not  beea  convinced  that  this  view 
was  erroneous.  The  appellee,  besides  being 
co-trustee,  was  tenant  for  life,  and  entitled  to 
have  her  Interests  considered  from  a  friendly 
and  beneficial  point  of  view  in  the  manage- 
ment of  the  estate.  The  whole  will  is  not  be- 
fore us,  but,  so  far  as  appears,  the  principal 
use  of  a  co-trustee  is  to  protect  tbe  remain- 
ders. No  doubt  the  testator  also  thought 
that  his  brother's  business  Judgment,  which 
is  conceded  to  be  good,  would  be  serviceable 
to  his  widow.  But  thlB  advantage  is  more 
than  offset  by  the  want  of  harmony  in  a  re- 
lation in  which  harmony  is  essential  to  wise 
and  profitable  action.  In  tbe  case  of  partner- 
ship, want  of  harmony  and  confidence  may 
of  themselves  be  sufficient  to  compel  a  dis- 
solution, even  in  the  face  of  positive  agree- 
ment as  to  tbe  term  of  continuance.  Though 
not  to  tbe  same  extent,  the  same  principles 
are  applicable  to  the  case  of  co-trustees  and 
others  required  to  act  together  for  common 
benefit.  How  far  mere  manners  and  behav- 
ior, even  though  "dogmatic,  domineering,  and 
ungentle,"  as  the  court  found  here,  may  be 
sufficient  cause  to  Justify  removal,  depends 
so  largely  on  the  circumstances  as  shown  In 
tbe  evidence,  that  much  room  must  be  left 
for  tbe  discretion  of  tbe  court  But  one 
point  in  tbe  present  case  is  decisive.  The  pe- 
tition charged  tbat  tbe  appellant  had  notified 
tenants  to  pay  tbe  rents  to  him,  and  not  to 
petitioner's  agent  Appellant,  In  his  answer, 
averred  that  what  he  did  was  to  notify  the 
tenants  to  pay  rent  either  to  petitioner  or 
himself.  Tbe  testimony  shows  that  the  two 
statements  come  to  the  same  thing.  The  pe- 
titioner was  a  woman  of  about  60  years  of 
age,  and  did  not  desire  to  collect  tbe  rents  in 
person,  but  by  the  hands  of  her  nephew,  who 
lived  with  her,  and  bad  assisted  her  husband 
In  the  collection  during  his  lifetime.  Appel- 
lant appears  to  have  supposed  that  he  could 
compel  her  to  collect  in  person  or  leave  the 
collection  to  him,  and  his  notice  to  the  ten- 
ants, in  whichever  form  It  is  regarded,  was 
clearly  intended  to  have  that  meaning.  He 
bad  no  such  right  The  collection  of  rents  In- 
volves no  delegation  of  discretion,  but  la 
a  mere  ministerial  act,  which  a  trustee  may 
do  by  agent  or  attorney,  as  any  other  person. 
Appellant's  notice  to  the  tenants  in  Its  Inten- 
tion and  effect  was  a  plain  effort  to  oust  bis 
co-tenant  from  the  exercise  of  her  unques- 
tionable right  of  participation  In  the  manage- 
ment of  the  estate,  and  gives  a  weight  and 
significance  to  his  domineering  behavior 
which  it  would  not  have  as  a  question  of 
manners  alone.  The  order  of  removal  was 
folly  sustained  by  tbe  evidence. 

Tbe  decree,  however,  makes  no  provision 
for  tbe  protection  of  the  remaindermen.    The 
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Interest  of  a  Jtfe  teaimt  to  t«  nek  the  prop- 
erty tar  pmeat  incone  at  tbe  Mcpense  of  the 
-iBteritanoe.  nils  ^dMrald  be  ptmperiy  guasd- 
-eel  0gfiiBaL  It  ta  intlouUed  Id  tbe  «rciimenta 
-thst  the  qnatlaB  of  the  aggoimtmmit  at  an- 
other trsBtae  Is  Btttl  o^en.  We  tberefore 
leave  this  iirencb  (tf  tiie  aatdeet  wMtaont  lor- 
jtbet  ^BCBMloa. 
Becnee  affimeO,  wifli 


Appeal  of  'WAXfiH. 

(Sufreme  Cenxt  of  Pennmdyania.    April  27, 
1803J 

WIUiS->ACTIVB  TJtngT— BIGHTS   OT   BBN- 
'SFICIABT. 

1.  Testatdx  SeTlsed  all  her  estate  to  a  trost 
cDiupiniy  -for  "ftie  use  and  -benefit  of  a  bene- 
ficiatr  'tAurhiK  faie  life  and  after  his  49eBth  to 
hi*   laiRfill  'cUldrea   nntil  tke  jrouagest   is   21 

Saats  then  to  be  divided  -sbaie  and  share  aUke 
!  be  has  no  lawful  cnildrea  at  his  death  then 
the  property  is  to  be  divided  trffh  my  four 
fSiBters  or  tiietr  tdtUdren  and  my  bnatber  or  liia 
•childzen  alwakitety  aliare  and  ahaite  alike." 
.Eeld,  that  the  trust  was  an  active  one,  and  the 
beneficiary  was  not  entitled  to  the  possession 
of  tbe  perBonalty  -en  grring  veeurtty  ««  life 
-teiwut. 

Appeal  Tnnn  OrphaTMC  Conrt,  PhllaaelpTila 
CooTrty. 

Petition  of  mcbael  N.  Walsh  tor  citation 
In  estate  of  'Ellen  Mooney,  fleceased.  From 
a  decree  dlsmlBslng  tbe  pettflota,  he  appeals. 
Affirmed. 

Tbe  petUiaa  «veia)ed  as  tMama:  "(1) 
'That  Elien  ^toouey  4ied  -on  J«ne  28,  1800, 
ieaving  a  will  as  fsllova:  'Philadelphia, 
September  15th,  18M.  I  BUea  Meooef  been 
of  sound  mind  and  clear  uadaratandh^  -do 
bequeath  all  ray  ppcgjerty  la  the  OUy  of 
FblladelpUa  State  of  Peantiylvania  aad  At- 
4antic  City  New  Jersey  iMth  neal  and  per- 
«onal  to  Michael  Nelosa  <^alah  Air  Us  «se 
itnd  benefit  during  Ua  life  ta  be  held  ia 
Trust  by  the  Continental  Title  and  3>u8t 
Company  daring  bis  life  Jbnd  alSter  bis  deatti 
to  bis  lawfal  children  untii  the  yonagest  Is 
.21  years  then  to  be  divided  ehare  and  abave 
alike  if  he  bas  bo  lawful  cfaUdrui  at  Ms 
-death  tben  the  property  is  to  be  divided  with 
my  four  sisters  or  tbelr  cbUdrcaa  and  my 
toother  or  bis  cblldrea  absolutely  able  aod 
•share  alike.'  (2)  That  by  tbe  wlU  a  Ufe  es- 
tate is  given  to  petitioner  In  both  the  real 
and  personal  estate.  (3)  That  petitioner,  as 
administrator,  filed  his  account,  and  that 
the  sum  of  $2,623.67,  balance  of  personal 
estate,  was  awarded  to  the  Continental  Title 
&  Trust  Company,  as  trustee;  that  exception 
to  tbe  award  was  dismissed.  (4)  That  peti- 
tioner is  instructed  that  he  is  entitled,  under 
the  act  of  May  17,  1871  (P.  L.  269),  to  tbe 
possession  of  the  personal  estate,  and  he  is 
-desirous  of  having  the  same  surrendered  in- 
to his  possession.  (5)  That  a  citation  sbould 
JWue  to  shuw  cause  why  tbe  property  should 


ndt  be  turned  over  to  bim  en  hla  entering 
*he  proper  seenrtty  therefor." 

Argued  tefore  MITCHELL.,  DEAN,  PKIX, 
BROWK,  MBSTKEZAT,  and  POTTER,  33. 

Edward  A.  Anderson  and  John  H.  Fow. 
for  appellant  Ira  Jew(Al  WllUams  and 
Simpson  &  Brown,  for  appellee. 

PER  CURIAM.  Tlie  manifest  Intent  of 
the  testatrix  In  creating  a  testamentary 
trust  was  not  only  to  preserve  the  remain- 
ders under  her  will,  but  to  prevent  the  prop- 
erty from  coming  Into  the  control  of  the  life 
beneficiary,  and  to  put  It  under  the  man- 
agement, control,  and  discretion  of  the  trns- 
tee  daring  his  life  and  the  minority  of  tbe 
youngest  of  bis  children.  This  was  enough 
to  bring  the  case  within  the  principle  of 
Watson's  Appeal,  125  Pa.  340,  17  Atl.  42& 

Decree  affirmed,  with  costs. 


In  re  KING'S  ESTATE, 

Appeal  «f  DAVIS  «t  aL 

(Si^reme  Court  of  Pennsylvania.    April  27. 

1803.) 

WILIr-CONDmONiLlj  DKTISa. 

1.  Testatrix,  by  her  will,  directed  her  tmstees 

to  hold  a  bouse  "as  a  residence  and  home"  for 

her  grandnephew;   he,  at  his  majority,  to  hare 

the  election,   "if  he  wishes  said  house  as   bis 

permanent    home."     There    was    no    condition 

precedent    that    he    should    occnpy   the    house. 

JSr«i<<,  that  a  fee  vested  in  him  immediately  on 

his  election  to  take  tbe  houjse   in  good    faith, 

though  be  sulisequently  abandoned  it  as  a  borne. 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  tbe  estate  of  Mary  L. 
King,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Anna  M.  G.  I>avls 
and  Minnie  King  Bennett  appeal.    Afflrmed. 

Testatrix  left  a  will  providing  as  follows: 
"1  give,  devise  and  bequeath  unto  my  grand- 
nephew  Joseph  Stever  F.  Kerr,  his  heirs  and 
assigns  forever  my  cottage  situate  at  Hyannis- 
port  In  the  state  of  Massachusetts  wtth  all  tbe 
grounds  thereunto  belonging  and  all  the  fur- 
niture therein  contained.  It  being  my  wish 
that  my  said  grandnephew  shall  continue  to 
spend  bis  summer  at  this  said  place  nnder 
the  care  and  superintendence  of  my  said 
executors  or  either  of  them  or  In  tbe  care  of 
such  person  or  persons  as  they  may  appoint 
until  he  shall  have  attained  his  majority, 
and  all  costs,  and  charges  for  taxes  and  re- 
pairs and  maintenance  of  said  cottag:e  to  be 
paid  by  my  elecutors  from  tbe  corpus  of  my 
estate  so  far  as  practicable  during  the  minor- 
ity of  my  said  grandnephew  and  I  farther 
desire  that  at  and  during  these  visits  my 
said  grandnephew  shall  always  hare  the 
right  of  taking  and  having  with  htaa  one 
friend  of  his  own  selection  daring  his  stay 
ttiere  and  I  further  desire  that  at  «nd  during 
these  and  all  other  rialtB  my  grandnephew 
shall  make  to  the  said  cottage  that  he  shad 
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use  and  occupy  the  room  in  said  cottage  that 
I  liave  always  used  therein  and  which  ia 
knorwn  as  my  room.  And  all  the  rest,  resi- 
due and  remainder  of  my  estate,  real,  per- 
sonal and  mixed  whatsoever,  I  wish  to  be 
divided  and  distributed  as  follows,  to  wit: 
one  full  equal  one-third  part  or  share  there- 
of to  my  said  sister  Prudence  F.  Packard, 
her  heirs  and  assigns  forever:  one  fall  equal 
one-third  part  or  share  thereof  unto  my  said 
Bister  Annie  M.  C.  Davis  her  heirs  and  as- 
signs forever  and  the  remaining  one  fnll 
equal  one-third  part  or  share  thereof  unto 
my  executors  as  hereinafter  named  in  trnst 
nevertheless  to  the  uses,  terms,  conditions 
and  limitations  In  the  trust  hereinbefore  cre- 
ated for  the  use  and  benefit  of  my  said 
grandnephew  Joseph  Stever  F.  Kerr."  By  a 
codicil  she  directed  as  follows:  "As  It  is  my 
will  and  desire  that  my  grandnephew,  Joseph 
Stever  F.  Kerr,  shall  be  educated  at  the 
University  of  Pennsylvania  at  Phlladelpliia, 
I  will  and  direct  that  my  executors  and  trus- 
tees named  In  my  said  will  shall  retain  my. 
bouse.  No.  1710  Spruce  street,  in  the  city  of 
Philadelphia  and  the  futnitnre  therein  at 
the  time  of  my  death,  the  same  to  be  held 
by  them  under  the  residoary  clause  of  my 
foregoing  will,  as  a  residence  and  home  for 
my  said  grandn^hew  until  he  shall  have  at- 
tained the  age  of  twenty -one  years;  the  cus- 
tody, management  and  support  of  said  house 
during  the  said  period  to  be  under  the  con- 
trol of  my  said  executors  and  trustees,  and 
if  when  my  said  grandnephew  attains  bis 
majority  he  wishes  the  said  house  as  his 
permanent  home,  tben  I  give,  devise  and  be- 
queath the  house  No.  1719  Spruce  street, 
aforesaid,  with  the  lot  of  ground  thereunto 
belonging  and  all  the  furniture  therein  con- 
tained to  my  said  executors  and  trustees  In 
trust  for  that  purpose  under  and  subject  to 
all  the  restrictions,  conditions  and  limitations 
contained  In  the  foregoing  clause  of  my  last 
will  and  testament,  wherein  the  trust  for 
the  benefit  of  my  said  grandnephew  Is  cre- 
ated." At  the  audit  of  the  trustees'  ac- 
counts. It  was  sought  to  charge  the  trustees 
with  the  rents  of  1719  Spruce  street  paid 
by  them  to  J.  S.  F.  Kerr.  It  was  objected 
that  Kerr  had  abandoned  the  house  as  a 
home,  and  that  therefore  his  estate  was  de- 
vested. The  auditing  judge  refused  the  sur- 
charge. Exceptions  to  adjudication  w%re 
dismissed  by  the  court. 

Argued  before  MITCHELL,  DEAN,  FELL, 
BROWN,  MESTREZAT,   and  POTTER,  JJ. 

Charles  F.  Eggleaton,  for  appellants. 
Charles  C.  Townseud,  for  appellees. 

PER  CITHIAM.  The  gift  of  the  testatrix 
to  ha  grandnephew  was  of  a  right  of  elec- 
tion at  his  majority  to  take  the  house  as  his 
permanent  home.  During  his  minority  she 
chose  for  blm,  by  the  direction  to  the  trus- 
tees under  her  will,  to  hold  the  house  and 
Its  furuiture  "as  a  residence  and  home  for 


him."  But  at  his  majority  he  was  to  liare 
the  election,  'if  he  wishes  said  house  as  his 
permanent  home."  This  election  he  exer- 
cised. There  is  no  charge  that  he  made  a 
false  or  pretended  choice,  in  fraud  of  the 
will,  and,  having  chosen  in  good  faith,  the 
estate  vested.  There  was  no  condition  pre- 
cedent that  he  should  occupy  it,  and  none 
either  precedent  or  subsequent  tliat  his  oc- 
cupation of  It  should  be  continnons.  What 
the  testatrix  meant  is  clear— that  ttw  devisee, 
at  his  majority,  should  accept  the  house  as 
his  permanent  home,  with  the  same  right 
that  any  other  owner  would  have  to  change  of 
occupation  consequent  on  change  of  circum- 
stances. This  is  the  natural  and  reasonable 
meanmg  of  her  language,  and  that  her  actual 
mtent  did  not  contemplate  any  unusual  re- 
quirements as  to  occupation  Is  demonstrated 
by  the  devise  to  the  same  nephew  of  her  cot- 
tage at  Hyannlsport  in  fee,  with  the  direc- 
tion that  the  trustees  should  provide  for  Us 
spending  his  summers  tbeste  during  his  ml> 
norlty. 
Decree  afllrmed,  with  coeti. 


COMMONWEALTH  v.  R0NEMU3  et  al. 

(Sapreme  Court  of  Pennsylvania.    April  27, 

190S.) 

CKRTIORARI    TO    COURT   OF   OTER   AND   THR- 
UINER^-CRIMIKAI.    LAW-CHANOB    OF 

VENUE— PREJUDICE. 

1.  The  Supreme  Court,  in  acting  on  a  peti- 
tion for  certiorari  to  the  court  of  oyer  and  ter- 
miner to  remove  the  record  and  procsedings  un- 
der an  indictment  for  murder,  and  for  an  or- 
der to  ohange  the  venue,  is  to  be  governed  by 
its  judgment  on  the  facts. 

2.  Defendants  were  indicted  A>r  murder  In 
a  couoty  where  a  large  percentage  of  the  pop- 
ulation were  miners  and  were  members  of  a 
labor  anion.  At  the  time  of  the  killing  a  gen- 
eral strike  was  in  progress.  The  persons  in- 
dicted were  nonunion  men;  the  person  killed 
was  a  member  of  the  union;  and  the  union  and 
its  friends  were  greatly  prejudiced  against  the 
prisoners;  this  excitement  had  been  promoted 
by  articles  in  the  newspaper  and  by  sermons; 
strikes  and  violence  were  frequent;  the  sheriff 
had  applied  to  the  governor  for  troops;  and 
on  two  occasions  the  courtroom  was  Invaded 
and  the  judge  insulted  by  sympathisers  with 
the  union  and  the  strikers.  Held,  that  a  change 
of  venue  would  be  granted,  though  at  the  time 
of  the  hearing  the  strike  had  been  over  for 
several  month;,  and  in  the  opinion  of  associate 
judges  nulearned  in  the  law,  overruling  that  of 
the  iiresident  judge,  a  fair  trial  conld  have  bem 
granted. 

Certiorari  to  Court  of  Oyer  and  Terminer, 
Carbon  County. 

William  Ronemns  and  Henry  McElmoyle 
were  indicted  for  murder,  and  petition  for. 
certiorari  and  change  of  venue.    Order  va- 
cated. 

The  petition  was  as  follows: 

"The  petition  of  the  defendants  above 
named  respectfully  represents:  That  on  Oc- 
tober IB,  1902,  Indictments  <Aiarslng  the  de- 
fendants with  murder  wer*  found  by  the 
grand  inquest  In  and  for  the  county  of  Car- 
bon, in  the  commonwealth  of  PennaylTBDia, 
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to  No.  6,  October  term,  1902.  That  the  trial 
upon  tiie  said  Indictments  Is  set  down  for 
the  term  of  court  of  oyer  and  terminer  In  and 
for  aald  county  beginning  January  12,  1903. 
That  on  October  17,  1902,  your  petitioners 
presented  their  petition  to  the  honorable  the 
Judges  of  the  said  court,  alleging  that  a  fair 
and  Impartial  trial  could  not  be  obtained  in 
the  said  county  by  reason  of  the  undue  ex- 
citement, prejudice,  and  combination  exist- 
ing against  them,  and  praying  tliat  a  cliange 
of  venue  should  be  granted.  That  on  De- 
cember 16,  1902,  Hon.  Horace  Heydt,  presi- 
dent Judge  of  the  said  court,  by  opinion  filed, 
granted  the  prayer  of  the  said  petition,  di- 
recting a  change  of  venue  transferring  the 
trial  of  the  said  case  to  the  court  of  oyer 
and  terminer  of  Lehigh  county.  Pa.  That  on 
December  29,  1902,  Hon.  B.  P.  Williams  and 
Hon.  K  R.  Enbody,  associate  Judges  of  the 
said  court,  unlearned  in  the  low,  filed  a  writ- 
ten opinion  in  which  the  prayer  of  the  de- 
fendants' petition  for  a  change  of  venue  was 
refused.  That  a  large  part  of  the  citizens 
who  serve  as  Jurors  in  said  county  are  em- 
ployed in  the  mining,  preparing,  and  ship- 
ping of  anthracite  coal.  That  a  large  propor- 
tion of  the  men  so  employed  are  members  of 
a  labor  organization  called  the  'United  Mine 
Workers  of  America.'  That  Patrick  Sharp, 
for  the  murder  of  whom  the  petitioners  are 
charged  in  the  above-named  Indictment,  was 
a  recognized  leader  of  the  United  Mine  Work- 
ers, and  was  active  in  fomenting  riot,  strife, 
and  dissension  during  the  period  of  the  coal 
miners'  strike,  and  in  aronsing  hatred  and 
pr^udlce  against  nonunion  men,  and  particu- 
larly against  those  who  in  any  way  aided  in 
protecting  coal  properties  from  damage  and 
destruction.  That  petitioners  are  not  mem- 
bers of  the  Mine  Workers'  Union,  and  at  the 
time  of  the  death  of  Patrick  Sharp  were  em- 
ployed by  the  Lehigh  Goal  &  Navigation 
Company  in  protecting  their  properties,  and 
by  reason  of  the  said  employment  incurred 
the  hatred  and  ill-will  of  the  members  of  the 
said  union  and  of  those  affiliating  and  in 
sympathy  with  them.  That  in  the  said  coun- 
ty of  Carbon  there  are  many  other  labor  or- 
ganizations containing  a  large  membership, 
who  during  the  said  strike  sympathized  with 
and  contributed  to  the  support  of  the  mem- 
bers of  the  miners'  union  and  their  families. 
That  during  the  strike  the  nonunion  men  and 
those  engaged  in  protecting  the  coal  proper- 
ties were  threatened,  abused,  and  iUtreated 
In  their  homes,  and  while  attending  religious 
services  upon  the  Sabbath,  and  upon  the 
highways.  That  so  great  was  the  excitement 
and  disorder  in  the  mining  region  of  Carbon 
county  that  the  sheriff  was  unable  to  main- 
tain order,  and  was  obliged  to  call  upon  the 
governor  of  the  state  to  send  troops  to  pro- 
tect life  and  property.  That  this  hatred  and 
prejudice  against  nonunion  men  by  the  mem- 
bers of  the  union  extended  to  their  neigh- 
bors, relatives,  friends,  and  the  members  of 


other    labor    organizations    througtaont    the 
county,  and  still  continues  to  exist. 

Tour  petitioners  therefore  allege  tbat  un- 
der existing  conditions  they  cannot  have  a 
fair  and  impartial  trial  upon  the  above  in- 
dictment In  the  county  of  Carbon,  because  of 
the  undue  excitement  in  said  county,  and 
the  prejudice  and  combination  against  them, 
not  only  on  the  part  of  the  public  generally, 
but  by  the  Jurors  likely  to  be  called  for  the 
trial  of  the  case;  and  pray:  (1)  That  a  rule 
may  be  granted  upon  the  commonwealth  of 
Pennsylvania,  to  he  served  upon  tbe  district 
attorney  of  the  county  of  Carbon,  to  show 
cause  why  a  writ  of  certiorari  shonld  not  be 
granted  to  bring  into  this  court  a  certain  in- 
dictment and  proceedings  connected  there- 
with now  pending  in  the  court  of  oyer  and 
terminer  in  said  county  of  Carlwn,  No.  6,  Oc- 
tober term,  1902.  (2)  That  the  decree  en- 
tered on  December  29,  1902,  by  the  said  asso- 
ciate Judges  be  vacated  and  set  aside.  &) 
That  your  honorable  court  will  thereupon  or- 
der a  change  of  venue  in  said  case  to  some 
adjoining  and  convenient  county,  where  the 
causes  alleged  in  said  petition  do  not  exist 
(4)  That  all  proceedings  on  the  said  indict- 
ment in  the  court  of  oyer  and  terminer  of 
the  said  county  of  Carbon  be  stayed  until 
further  order  of  tills  court,  and  tbey  will  ever 
pray." 

The  president  Judge  entered  an  order  di- 
recting that  the  venue  should  be  changed  to 
Lehigh  county.  The  associate  Judges,  un- 
learned in  the  law,  dlnented  from  the  opin- 
ion of  the  president  Judge,  and  entered  an  or- 
der setting  aside  the  order  of  the  president 
Judge  and  refusing  the  change  of  renne. 

Argued  before  MITCHELL,  FELL. 
BROWN,  MBSTREZAT,  and  POTTER,  JJ. 

Frederick  Bertolette  and  Samuel  Dickson, 
for  petitioners.  Frank  P.  Sharkey.  DIst 
Atty.,  and  E.  M.  Mulheam,  for  the  Common- 
wealth. 

MITCHELL,  3.  This  is  a  petition  for  a 
certiorari  to  the  court  of  oyer  and  terminer 
of  Carbon  county  to  remove  the  record  and 
proceedings  under  an  indictment  in  that 
court  for  murder  against  the  petitioners,  and 
for  an  order  to  change  the  venue  under  the 
act  of  March  18,  1875,  P.  L.  30.  The  au- 
thority of  this  court.  Independently  of  tbat 
act,  has  been  settled  by  the  cases  of  Com. 
V.  Ralph,  111  Pa.  365,  S  Atl.  220;  Com.  v. 
Delamater,  145  Pa.  210,  22  Atl.  1098:  Com. 
V.  Smith,  185  Pa.  553,  40  AtL  73;  and  Petition 
of  Quay,  189  Pa.  517,  42  Atl.  199.  The  peti- 
tioners, following  the  practice  indicated  in 
Com.  V.  Smith,  supra,  first  filed  their  petition 
in  the  oyer  and  terminer  of  Carl>on  countr, 
with  the  result,  after  a  hearing  and  consid- 
eration by  the  full  conrt,  that  the  president 
Judge  entered  of  record  an  order  for  a 
change  of  venue,  supporting  it  by  an  elabo- 
rate opinion  on  the  facts  and  the  law.    One  of 
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tbe  associate  judges  expressed  his  dissent  at 
the  time,  and  two  weeks  later  both  tbe  asso- 
ciates joined  In  an  opinion  expressing  their 
dissent,  and  entered  an  order  denying  the 
change  of  yenne.  On  this  state  of  facta  set 
forth  in  the  petition,  this  court  granted  a 
rule  to  show  cause  why  a  certiorari  should 
not  be  allowed,  on  which  the  record  has  been 
returned  and  is  now  before  us. 

Objection  Is  made  not  only  in  respect  to 
the  in-egularity  of  the  judgment  entered  by 
the  two  associate  Judges  after  the  formal  or- 
der of  record  by  the  president,  but  also  In 
respect  to  tbe  authority  of  the  associate 
Judges  to  sit  at  all  after  the  constitutional 
termination  of  their  office  by  the  erection  of 
Carbon  county  Into  a  separate  judicial  dis- 
trict. We  do  not,  however,  find  it  necessary 
to  consider  any  of  these  questions.  The  ac- 
tion of  this  court  upon  certiorari  in  such  cas- 
es, while  not  strictly  the  exercise  of  original 
jurisdiction,  is  neyertheless  one  of  general 
supervision  in  the  interest  of  justice,  and  is 
to  be  governed  by  our  Judgment  on  the  facts, 
so  that,  as  said  in  Com.  v.  Balph,  supra, 
"where  it  Is  made  clear  to  us  that  a  man 
cannot  have  such  a  [fair]  trial,  either  from 
an  excited  and  inflamed  condition  of  the  pub- 
lic mind  In  the  county  where  the  indictment 
was  found,  •  •  *  or  from  any  other 
sufficient  cause,  we  shall  Issue  onr  certiorari, 
remove  the  record  into  this  court,  and  send  it 
down  to  another  county  for  trial." 

The  facts  in  tbe  present  case  are  not  sub- 
stantially disputed.  They  are  gathered  from 
a  very  large  number  of  affidavits  and  counter 
affidavits  filed  in  the  court  below  In  support 
and  against  the  motion  for  a  change  of  ven- 
ue, which  were  elaborately  considered  and 
clearly  set  forth  by  the  president  Judge  In 
bis  opinion  granting  the  change.  In  con- 
densed form  his  findings  are:  (1)  That  the 
mining  of  anthracite  coal  is  one  of  the  most 
Important  industries  of  Carbon  county,  and 
the  persons  engaged  In  or  dependent  on  such 
mining  represent  a  large  percentage  of  the 
total  population.  (2)  A  labor  union,  known 
as  the  "United  Mine  Workers  of  America," 
includes  in  its  membership  a  very  large  per- 
centage of  all  the  persons  employed  in  and 
about  the  mines.  (3)  In  May,  1902,  a  gen- 
eral strike  was  declared  by  the  said  labor 
onion,  which  Included  the  firemen,  engineers, 
and  pump  runners.  (4)  To  protect  their  prop- 
erty from  destruction  from  the  accumulation 
of  water,  etc.,  the  mine  owners  and  operators 
employed  persons  to  keep  up  the  fires  under 
tbe  boilers  and  run  the  pumps.  The  peti- 
tioners were  so  employed,  not  being  mem- 
bers of  the  union,  but  Patrick  Sharp,  the  per- 
son for  whose  murder  they  are  indicted,  was 
a  member  of  said  union.  (5)  There  are  In 
Carbon  county  other  labor  unions,  of  men 
working  In  other  crafts,  who  were  In  sym- 
pathy with  the  miners'  union  and  supported 
the  striking  miners  by  contributing  money. 
(6)  The  members  of  all  these  unions,  their 


neighbors,  relatives,  and  friends,  were  great- 
ly excited  and  prejudiced  against  the  peti- 
tioners on  account  of  thehr  working  at  a 
time  when  a  general  strike  had  been  de- 
clared. (7)  This  general  excitement  and  prej- 
udice had  been  displayed  and  promoted  by 
Infiammatory  articles  in  the  local  newspa- 
pers, and  by  sermons  and  addresses  by  some 
ministers,  who,  forgetting  their  mission  as 
composers  of  strife,  had  disgraced  theh:  pul- 
pits by  denunciation  of  those  who  continued 
to  work.  (8)  During  the  strike  riots  and  vio- 
lence were  frequent,  men  who  continued  at 
work  were  threatened,  abused,  hung  in  effigy, 
and  their  families  terrorized,  such  conduct 
extending  even  to  tbe  school  children.  So 
great  did  the  lawlessness  and  disorder  be- 
come that  the  sberlfl  of  the  county  was  un- 
able to  maintain  the  peace,  and  on  his  ap- 
plication the  governor  had  sent  troops  to  pre- 
serve order.  (9)  The  disorder  was  so  great 
that  it  Invaded  tbe  courtroom,  and  on  two 
occasions  specified  the  proceedings  were  In- 
terrupted, and  the  judge  Insulted  by  sym- 
pathizers with  the  union  and  the  strikers. 
(10)  The  learned  judge  concludes:  "This 
case  Is  sni  generis.  Ordinarily,  when  a  mur- 
der Is  committed,  there  is  a  popular  indigna- 
tion by  reason  of  the  cruelty  of  the  deed, 
commiseration  for  the  deceased,  or  some  in- 
cident affecting  the  deceased  or  the  slayer. 
In  the  present  case  there  was  a  popular  vin- 
dlctlveness  on  the  part  of  the  miners, 
•  •  •  not  so  much  because  Patrick  Sharp 
was  killed,  but  because  he  was  killed  by 
'deputies';  because  a  union  man  was  killed 
by  nonunion  men." 

Against  this  convincing  array  of  facta 
there  is  not  presented  a  single  denial  or  even 
question.  The  commonwealth  submitted  an- 
swers "all  exactly  alike"  from  certain  citi- 
zens and  electors,  setting  forth  that  they 
have  knowledge  of  the  sentiments  of  Jurors 
and  tbe  public  generally,  "and  denying  that 
any  such  causes  for  a  change  of  venue  exist, 
but  alleging  that  In  their  opinion  there  is  no 
undue  excitement  against  said  defendants  in 
said  county  so  as  to  prevent  their  obtaining 
a  fair  and  impartial  trial  in  said  county,  and 
there  does  not  exist  in  said  county  a  preju- 
dice against  said  defendants  such  as  would 
prevent  their  obtaining  a  fair  and  impartial 
trial  in  said  county." 

The  action  of  the  associate  judges  is  upon 
the  same  basis.  Their  opinion  makes  no 
question  of  tbe  facts,  but  states  that  "tbe 
petition  and  the  facts  alleged  therein  were 
fully  presented  and  thoroughly  discussed  by 
the  counsel  for  the  prisoners,  and  patiently 
and  carefully  heard  and  considered  by  each 
member  of  this  court  The  president  judge 
has  filed  an  opinion  granting  the  prayer  of 
the  petition;  but  we,  his  associates,  cannot 
and  do  not  concur  with  him,  for  the  reason 
that,  notwithstanding  all  tbe  allegations  of 
defendants,  we  are  by  no  means  convinced 
that  there  exista  In  this  county  anch  nndne 
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CKcitement  against  tbe  prisoners,  or  so  great 
a  prejudice  against  them,  or  any  combination 
against  tliem.  Instigated  by  influential  per- 
sons, by  reason  of  which  they  cannot  ob- 
tain a  fair  and  Impartial  trial  In  said  coun- 
ty." 

The  opinions  of  magistrates,  qnalified  by 
acquaintance  with  the  popular  feeling  of 
their  vicinity,  and  formed  deliberately  under 
such  clrcumstancesi  are  entitled  to  respectful 
consideration.  In  this  case  they  are  neu- 
tralised by  the  opinion  of  the  presldentjudge, 
formed  under  the  same  circumstances,  and 
with  the  advantages  of  legal  training  and  ex- 
perience in  observing  the  subtle  Influences 
that  afEect  the  administratiom  of  Justloe. 
But,  while  both  opinions  have  received  due 
attention,  yet  the  question  before  this  court 
is  not  one  of  opinion,  but  of  facts,  and  on 
the  undlapoted  facts  the  case  admits  of  but 
one  conclusion:  that  at  the  time  of  the  in- 
dictment and  of  the  filing  of  this  petition  a 
fair  and  impartial  trial  could  be  had  in  Car- 
bon county  'Cannot  be  maintained  for  a  mo- 
ment. The  language  of  the  president  Judge 
is  again  worth  quoting:  "This  is  not  the  or- 
dinary case  of  homicide.  It  was  conunitted 
while  the  greatest  atrikB  in  the  history  of  the 
labor  world  was  progressing.  A  partial 
reign  of  -terror  existed  In  the  coal  region. 
Labor  was  .arrayed  against  capital.  These 
defendants  w«re  not  members  of  the  miners' 
union  and  were  called  'scabs'  and  'deputies' 
by  the  strilUEs,  and  were  working  at  the  time 
when  the  jniners  were  out  on  strike.  The 
masses  of  the  people  had  arrayed  themselves 
on  the  one  side  or  the  other  by  the  great  con- 
gest which  was  being  waged.  Intense  excite- 
ment prevailed  aU  through  the  coal  region." 
This  condition  Js  not  altogether  («nded.  The 
strike  la  over— whether  settled  permanently 
or  not  is  yet  uncertain.  The  excitement  may 
have  quieted  down,  but  the  antagonisms 
which  produced  it  are  those  of  conflicting  in- 
terests, are  of  long  standing,  and  are  perma- 
nent in  their  nature.  The  passions  only 
slumber,  and  may  break  out  again  at  any 
moment.  It  is  asicing  too  much  of  credulity 
to  believe  that  men  who  did  not  hesitate  at 
arson  and  riot  and  terrorism  over  women 
and  children  will  stop  now  and  do  their  part 
for  a  fair  -and  Impartial  trial  in  a  case  where 
only  a  few  months  ago  they  were  clamorous 
to  hang  the  accused  without  trial,  and  car- 
ried feeling  so  far  as  to  insult  the  court  in  its 
public  administration  of  Justice.  The  ac- 
cused have  a  right  not  to  be  subjected  to  so 
small  and  jaerUous  a  chance. 

The  rule  for  certiorari  is  made  absolute^ 
the  order  of  the  associate  Judges  of  the  oyer 
and  terminer  refusing  a  change  of  venue  is 
vacated,  &  change  of  venue  granted,  and  the 
record  i8*ordered  to  be  certified  to  the  court 
of  oyer  and  terminer  of  Montgomery  county, 
with  Instructions  to  proceed  as  If  the  indict- 
ment had  been  originally  found  In  said  coim- 
ty.  Said  proceedings  and  trial  to  be  at  the 
expense  of  the  county  of  Carbon. 


CUTTINO  V.  WHITTKMOKB. 

<Sapr«me  Ooort  of  New  HampBbii*.    BalKn!. 
AprU  7,  1808.) 

CONDI'nONAL  SALES— NOVA'nON— WHAT  COS- 
3TITUTKS— RIGHTS  OP  VKNDOR— RIGHTS  Or 
VENDEE— SALE  OP  PROPERTY  TO  SATlSfT 
CLAIM  FOR  PURCHASE  MONEY- DISPOSirOX 
OP  PROCBEOa— JLRBITRATION  AORSBMEM- 

1.  A  machine  company  sold  to  If.  and  tii 
brother  certain  property,  title  not  to  paw  oiiil 
the  purchase  price  was  paid.  A.  memoractiu: 
was  duly  executed  and  recorfled,  and  lien  ni'-M 
taken  for  the  price.  The  brotherr  soon  relircJ 
Ti-om  business,  and  N.  thereafter  conducted  k 
alone.  He  took  up  the  ilea  notes  from  time 
to  time,  giviue  new  notes  for  the  balances  die 
and  for  supplies  furnished.  Held  not  to  wcA 
a  novation,  in  the  absence  of  a  showing  du: 
the  machine  company  received  N.'a  notes  on 
the  undsrstandmg  that  tihey  were  to  extin- 
guish the  original  lien  debt,  and  without  Eudi 
proof  title  to  the  property  remained  in  the  com- 
pany. 

2.  A  vendor  who  sells  a  chattel,  reaerria; 
the  title  until  the  price  is  paid,  retains  du 
general  property  therein  as  collateral  secnritr, 
and  a  traupfer  of  the  debt  by  him  carries  witb 
it  liis  interest  in  the  chattel,  in  the  same  mums 
as  the  ansignmeut  of  a  mortgage  debt  cania 
with  it  the  mortgage. 

3.  The  interest  of  a  conditional  vendor  in  tin 
chattels  sold  constitutes  a  lien,  within  the  m«tii- 
ing  of  Pub.  St  UOl.  p.  451,  c.  141,  St  3-7;  bbI 
on  a  sale  of  the  chattels  to  satisfy  the  lien. 
the  conditional  vendee,  or  the  person  harinj 
Ills  interest,  is  entitled  to  receive  the  balsucf 
of  the  proceeds  of  the  sale,  after  dednctug 
the  amount  due  on  the  lien,  and  the  teaaona)>le 
expenses   incident   to   the   sale. 

4.  A  conditional  vendee,  while  fn  possession 
of  the  chattels  under  contract  of  sale,  has  u 
interest  which  he  may  mortgage. 

5.  An  agreement  to  submit  claims  to  arbitn- 
tton  does  not  contemplate  a  submission  ot  a 
claim  which  the  parties  acquire  after  it  is 
made. 

6.  A  conditional  vendee,  while  in  poesessios 
of  the  chattels,  mortgaged  them  to  B.  Afte^ 
wards  B.  sold  the  mortgage  to  plaintiff.  D«- 
fendaut,  who  is  the  successor  in  interest  of  tiie 
vendor,  sold  the  property  at  auction  to  satisf; 
his  lien,  realizing  more  than  sufficient  to  satisf; 
the  balance  due,  whereby  plaintiff  became  en- 
titled to  the  excess.  Held,  that  defendant  couM 
not  set  up,  as  against  such  right  in  plaintiff,  that 
at  the  time  plaintiff  bought  the  mortgage  be  re 
ceived  from  B.  a  release,  wherein  he  stipnlateo 
to  refrain  from  prosecuting  the  conditional  rea- 
dee  for  placing  mortgages  on  the  property  with- 
out-specifying the  existence  of  a  oriar  aiort- 
gage. 

Bxeeptlons  from  Superior  Oouit 
Trover  for  a  steam  oawmlll,  bronght  bj 
Bela  H.  Catting  against  Bodney  N.  WUtte- 
more.  Verdict  for  defendant.  Plaintiir  ex- 
cepted. Transferred  from  superior  court 
Case  discharged. 

Burt  Cbellls  and  Hermon  Holt,  for  plain- 
tiff.   Oliver  E.  Branch,  for  defendant 

BINGHAM,  J.  The  Forsaith  MacUne  Com- 
pany on  July  23,  1892,  sold  to  F.  P.  Kutti* 
and  his  brother  the  property  In  question, 
upon  the  understanding  that  the  title  Bluuld 
not  pass  imtll  the  piurchase  price  was  ptld. 
A  memorandum  witnessing  the  conditios  d 

f  fi.  See  Arbitration  and  Airard.  vol.  i.  Oast  l>l^ 
■  I  82. 
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the  sale  -tvas  duly  executed  and  recorded,  and 
lien  notes  taken,  representlDK  the  purchase 
price.  Tbe  brother  soon  retired  from  the 
business,  and  F.  P.  Nutting  thereafter  con- 
ducted it.  He  took  up  tbe  lien  notes  from 
time  to  time,  and  igaTe  new  notes  for  tixe 
balances  due  and  for  supiplleB  fiamished 
bim,  but  by  these  transactions  it  Is  found 
that  the  machine  company  did  not  intend 
to  transfer  the  title  to  him.  June  1,  1896^ 
Supply  Barney  took  a  mortgage  upon  the 
property  from  Nutting.  September  17,  1806, 
the  defeudant  bought  the  claim  of  the  ma- 
chine company,  took  possession  of  the  prop- 
erty the  following  Marcb,  and  In  June  sold 
it  at  auction  for  $836.64.  May  4,  1898,  Chel- 
11s  bought  the  Barney  note  and  mortgage, 
transferred  them  to  the  plalntiif  for  a  nom- 
inal consideration,  and  brought  this  wait 
Tbe  defendant  had  a  verdict,  and  the  ques- 
tions herein  presented  arise  upon  the  plain- 
tiff's exception  thereto. 

1.  As  CbelUs  is  the  plaintiff  in  interest, 
tbe  rights  of  the  pai-ties  wUl  be  consid- 
ered and  determined  as  though  the  suit  was 
brought  in  his  name.  Whatever  right  be  has 
to  maintain  this  action  arises  out  of  bis 
ownership  of  the  Barney  note  and  mortgage, 
lie  contends  that  tbe  title  to  the  property 
passed  to  Nutting  when  he  gave  the  machine 
company  his  individual  notes  and  received 
from  them  the  lien  notes;  that  the  conduct 
of  the  parties  worked  a  novation— a  substi- 
tution of  a  new  contract  for  the  lien  claim. 
It  has  been  said  that  to  create  a  novation 
"there  must  be  present  *  *  *  all  the 
necessary  elements  of  a  legal  contract.  There 
must  be  parties  capable  of  contractlngi  a 
valid  prior  obligation  to  be  displaced,  the 
consent  of  the  parties  to  the  substitution,* 
based  upon  sufficient  consideration,  resulting 
In  the  extinction  of  the  old  obligation,  and 
the  creation  of  a  valid  new  one.  And  all 
these  must  be  established  by  legal  and  suffi- 
cient evidence."  21  Am.  &  Eng.  Enc.  Law 
(2d  Kd.)  663.  And  such  is  the  law  of  this 
state.  Butterfleld  v.  Hartshorn,  7  N.  H.  345, 
26  Am.  Dec.  741;  Heaton  v.  Angler,  7  N.  H. 
397,  28  Am.  Dec.  353;  Warren  v.  Batchel- 
der,  16  N.  H.  580;  Clark  v.  Draper,  19  N.  H. 
419;  Woodward  v.  Miles,  24  N.  H.  289,  294; 
Oobum  V.  Odell,  30  N.  H.  540,  557;  Morse 
r.  Allen,  44  N.  H.  33;  Moore  v.  Fltz,  59  N. 
H.  572;  Woodward  v.  Hohuea,  67  N.  H. 
49i.  41  Atl.  72;  22  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  555,  556.  In  Woodward  v.  Miles, 
supra,  the  proposition  Is  stated  as  follows: 
"There  is  no  presumption  of  law  that,  where 
parties  make  a  new  contract,  •  •  • 
[they]  agree  to  accept  the  new  contract  In 
discharge  of  the  old.  The  party  who  al- 
leges such  agreement  for  the  discharge  of 
tbe  old  debt  Is  bound  to  prove  a  distinct 
agreement  to  that  effect"  Whether  sncb  an 
agreement  was  made  in  a  given  case  Is  a 
question  of  fact.  Wilson  v.  Hanson,  20  N. 
H.  375;  Foster  v.  Hill,  30  N.  H.  626.  It 
may  be  proved  "either  by  direct  evidence,  or 


by  proof  6f  (acts  'which  show  that  it  most 
have  been  made."  Warren  v.  Batchelder, 
15  N.  H.  129,  186;  Id.,  16  N.  H.  580,  587, 
688;  ttandlet  ▼.  Derren,  20  N.  H.  102;  !21 
Am.  &  £ng.  Enc.  L>nw  (2d  Bd.)  669.  And 
tbe  harden  of  proof  is  upon  tbe  party  seeking 
to  establish  tbe  novation.  Foster  v.  Hill, 
supra;  Itandlet  v.  Herren,  supra.  Where  a 
new  note  Is  given,  signed  by  a  part  only  of 
tbe  original  obllgcft-s,  it  is  still  a  question  of 
tact  whether  the  tiew  note  was  taken  as  a 
substitute  for,  and  in  extinguishment  of, 
the  original  <)ebt  or  obligation.  Johnson  v. 
Cleaves,  IS  N.  H.  882;  Smith  V.  Smith,  27 
N.  H.  244;  Thompson  v.  Briggs,  28  N.  H. 
40l  And  the  same  holds  true  where  the 
new  note  is  that  of  a  third  party.  Rand- 
let  V.  Herren,  supra;  Wilson  v.  Hanson,  20 
N.  H.  876;  Whltcher  v.  Dexter,  61  N.  H.  91. 
Therefore,  In  order  to  sustain  the  plaintiff's 
contetitlon,  R  must  appear  that  the  machine 
company  received  ttie  Nutting  notes  upon  the 
understanding  that  they  were  to  be  substi- 
tuted for  aad  to  extinguish  the  original  lien 
debt.  But  this  fact  is  not  found.  On  the 
contrary,  the  finding  is  that  the  machine 
company  did  not  Intend  to  transfer  their  ti- 
tle in  the  property  to  Nutting;  and  the  gener- 
al verdict  for  the  defendant  embodies  a  find- 
ing ttnt  the  machine  company,  when  they  re- 
ceived the  Nutting  notes,  did  not  assent 
to  an  esctingulshment  of  tbe  lien  debt,  and 
that  no  novation  took  place.  And  it  cannot 
be  said,  as  ft  matter  of  la.w,  that  tbe  trial 
Judge  was  not  warranted  in  finding  this  fact 
as  he  did.  The  evidence  was  conflicting  on 
this  question.  While  tbe  findings  of  facts, 
wherein  it  appears  that  Nutting  gave  his 
notes  to  the  machine  company  for  supplies 
(umlsbed  htm  from  time  to  time,  and  for 
balances  due  on  the  lien  debt,  and  received 
In  exchange  the  original  notes,  were  evi- 
dence in  support  of  the  plaintiff's  contention, 
yet  the  fact  that  the  original  debt  was  se- 
cured by  a  lien  upon  the  property  was  strong 
evidence  tending  to  show  that  the  machine 
company  did  not  intend  to  receive  Nutting's 
Individual  notes  as  payment  of  that  debt, 
and  in  extinguishment  of  their  secturlty. 
Sweet  T.  James,  2  R.  I.  270;  Wheeler  v. 
Schroeder,  4  B.  I.  888;  Hopkins  v.  Detwller. 
25  W.  Va.  734;  22  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  553.  The  conclusion  on  this  branch 
of  the  case  Is  that  the  Nutting  notes  were 
received  and  held  by  the  machine  company 
as  collateral  to,  or  as  conditional  payment 
of,  the  lien  debt,  and,  not  having  been  paid 
at  the  time  of  the  sale  of  the  property  by 
the  defendant,  the  lien  claim  was  not  dis- 
charged, and  the  title  and  right  to  the  pos- 
session of  the  property  was  In  the  machine 
company,  or  the  party  owning  their  taterest. 
Wilson  ▼.  Hanson,  supra;  New  Hompshlre 
Bank  V.  Wlllard,  10  N.  H.  210,  213;  Wright 
V.  Buck,  62  N.  H.  066;  21  Am.  &  Eng.  Enc. 
Law  (2d  Bd.)  672. 

2.  It  has  been  decided  In  this  state  that  a 
vendor  who  sells  a  chattd,  reserving  the  ti- 
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tie  until  the  puicbase  price  Is  paid,  retains' 
the  general  property  therein,  not  as  the  ab- 
solute owner,  "but  as  collateral  security,  not 
differing  materially  from  security  by  way 
ct  mortgage  or  other  lien,"  and  that  a  trans- 
fer of  the  debt  carries  with  It,  as  an  Inci- 
dent, his  interest  in  the  chattel,  In  the  same 
manner  as  the  assignment  of  a  mortgage 
debt  would  carry  with  It  the  mortgage. 
Esty  T.  Graham,  46  N.  H.  169,  170;  Rlgney 
V.  lovejoy,  13  N.  H.  247.  And  this  is  the 
Tiew  accepted  by  courts  in  other  Jurisdic- 
tions. Ross-Meehan  Co.  y.  Ice  Co.,  72  Miss. 
60S,  18  South.  364;  McPberson  ▼.  Lumber 
Co.,  70  Miss.  649,  12  South.  857.  In  the  first 
of  these  cases  the  vendor's  Interest  Is  thus 
defined:  "The  reservation  of  the  title  is  but 
as  security  for  the  purchase  price,  and,  if 
the  property  is  recovered  by  the  seller,  he 
must  deal  with  It  as  security,  and  with  ref- 
erence to  the  equitable  rights  of  the  pur- 
chaser. Being  but  a  security  for  the  pay- 
ment of  money,  the  benefit  thereof  foQows 
the  debt,  when  assigned,  as  an  incld«it  there- 
of." Such  an  Interpretation  of  the  contract 
gives  effect  to  the  intention  of  the  parties; 
the  very  purpose  of  the  retention  of  title  be- 
ing to  make  the  property  available  for  the 
payment  of  the  purchase  price.  Applying 
the  principle  of  these  cases  to  the  one  now 
before  us,  the  legal  title  to  the  property 
passed  to  the  defendant  when  he  purchased 
the  lien  claim  of  the  machine  company; 
and  be  had  the  right  to  retake  the  property 
upon  the  failure  of  Nutting,  or  those  repre- 
senting his  Interest,  to  pay  the  balance  of 
the  lien  debt  as  agreed.  Proctor  v.  Tilton, 
66  N.  H.  3,  17  Ati.  638. 

3.  But  it  appears  that  the  conditional  ven- 
dee has  reduced  the  Hen  debt  by  making  pay- 
ments, and  that  the  sum  realized  by  the  de- 
fendant from  the  sale  of  the  property  ex- 
ceeds the  sum  due  upon  that  debt  by  about 
$220.  It  therefore  remains  to  be  considered 
what  rights  the  conditional  vendee,  or  those 
representing  his  interest,  have  In  this  sum; 
the  property  having  been  sold  for  condition 
broken.  This  question  has  never  been  con- 
sidered by  tills  court,  but,  inasmuch  as  the 
vendee's  interest  is  of  an  equitable  nature, 
it  would  seem  that  his  rights  in  the  property, 
or  its  proceeds,  would  be  recognized  and  pro- 
tected In  a  court  of  equity— especially  In  Ju- 
risdictions that  regard  the  retention  of  the 
title  as  collateral  security  to  the  payment  of 
the  purchase  price.  Esty  v.  Graham,  supra; 
Leach  v.  KimbaU,  34  N.  H.  668,  574;  Ross- 
Meban  Co.  v.  Ice  Co.,  supra;  McPberson  v. 
Lumber  Co.,  supra;  Dederlck  v.  Wolfe,  68 
Miss.  600,  9  South.  350,  24  Am.  St.  Rep.  283; 
Puffer  Mfg.  Co.  v.  Lucas,  112  N.  0.  877,  17 
S.  E.  174,  19  L.  R.  A.  682;  Tufts  v.  Stone 
(Miss.)  11  South.  792;  2  Mech.  Sales,  {  630. 
But  If  the  interest  of  a  vendor  in  chattels, 
created  by  a  reservation  of  title,  is  a  lien, 
within  the  meaning  of  sections  3-7,  c.  141, 
p.  451,  of  the  Public  Statutes  of  1901,  then  the 
rights  of  the  conditional  vendee,  both  in  the 


property  and  its  proceeds,  are  recognimd 
and  protected  at  law,  even  after  conditix 
broken.  It  has  been  held,  imder  the  prov-; 
slons  of  sections  17,  18,  c.  220,  pp.  703,  704.  o'. 
the  Public  Statutes  of  1901,  making  penoni; 
property  incumbered  by  mort^rage,  pled:t 
or  lien  liable  to  attachment  "as  the  property 
of  the  mortgagor,  pledgor,  or  general  own- 
er," that  the  interest  of  a  conditional  \eEin 
may  be  attached  and  held  by  bis  crediton 
Fife  v.  Ford,  67  N.  H.  538,  41  Atl.  l«l 
And  we  are  of  opinion  that  the  Interest  of  i 
conditional  vendor  is  a  lien,  within  th« 
meaning  of  the  provisions  of  chapter  141, 
and  that  Nutting,  or  the  person  havin;  liu 
interest,  is  entitled  to  receive  from  the  d^ 
feudant  the  balance  of  the  proceeds  of  tin 
sale,  after  deducting  the  amount  due  on  tbe 
lien  debt,  and  the  reasonable  expenses  in- 
cident to  the  sale;  he  having  taken  posse«- 
sion  of  the  property,  and  sold  it  for  a  snm 
exceeding  his  lien  thereon.  Tbe  defendaci, 
however,  contends  that  the  conditional  reo- 
dee  had  no  interest  In  the  property  which  be 
could  mortgage  or  assign,  and  that  the  plalD- 
tiff  or  Chellis  acquired  no  interest  therein  \>j 
the  purchase  of  the  Barney  mortgage.  But  it 
has  been  held  that  the  conditional  vendee, 
while  in  possession  under  the  contract  of 
sale,  has  an  Interest  In  the  property  that  be 
may  give  away  (Hatch  v.  Lamos,  65  N.  E 
1,  17  Atl.  979,  4  L.  R.  A.  404);  that  he  ma; 
sell  (Bailey  v.  Colby,  34  N.  H.  29,  66  Am. 
Dec.  762;  Nutting  v.  NntOng,  63  N.  H.  221); 
that  he  may  mortgage  (Chase  v.  Ingalls,  122 
Mass.  381;  1  Mech.  Sales,  S  688);  that  bis 
creditors  may  attach  (Hervey  v.  Dlmond,  •$> 
N.  H.  842,  89  Aa  331.  68  Am.  St  Rep.  6<3: 
Fife  V.  Ford,  67  N.  H.  639,  41  Att  1051: 
Bingham  v.  Vandegrlft,  93  Ala.  283,  9  Soua 
280);  that  it  will  pass  to  hia  assignee  In  in- 
solvency (Adams  V.  Lee,  64  N.  H.  421,  13 
Atl.  786);  and  that  a  performance  of  tbe 
condition  of  the  sale  after  a  transfer  of  tbe 
vendee's  interest,  either  by  the  vendee  or  his 
assignee,  will  vest  the  title  in  the  assignee 
without  further  action  by  the  vendor  (Hatch 
V.  Lamos,  supra).  It  follows,  therefore,  that 
by  the  purchase  of  the  Barney  mortgage 
Chellis  acquired  the  Interest  of  Nutting. 

4.  Chellis  did  not  own  the  Barney  mort- 
gage when  the  arbitration  agreement  was 
made,  and  tliat  agreement  did  not  contem- 
plate a  submission  of  claims  which  the  par- 
ties might  thereafter  acquire.  Thrasher  t. 
Haynes,  2  N.  H.  429;  Adams  v.  Adams,  8  N. 
H.  82,  91;  2  Am.  &  Ehg.  Enc.  Law  (2d  Ed.) 
610. 

6.  It  appears  that  the  validity  of  the 
lien  claim  was  not  considered  by  the  refoee, 
but,  as  be  found  that  tbe  only  claim  the 
plaintiff  presented  was  invalid,  that  ended 
the  controversy. 

6.  Chellis  is  not  seeking  to  enforce  this 
claim  against  Barney,  and  the  defendant  has 
money  that  belongs  to  the  person  owning  tbe 
Nutting  Interest.  It  is  therefore  not  a  de- 
fense of  which  the  defendant  can  avail  bin- 
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s«lf,  that  when  CbelllB  bought  th«  note  and 
xnortgage  he  received  from  Barney  a  release, 
"vrhereJn  he  stipulated  that  he  would  re- 
frain from  instituting  criminal  prosecutions 
against  Nutting  for  having  placed  mortgages 
upon  the  property  without  specifying  the  ex- 
istence of  prior  mortgages. 

If  the  plaintiff  procures  an  amendment  in 
-the  superior  court,  he  may  have  Judgment 
against  the  defendant  for  the  amount  re- 
ceived from  the  sale  of  the  property,  less  the 
lialance  then  due  on  the  lien  debt,  and  the 
reasonable  expenses  of  the  sale;  otherwise 
there  will  be  judgment  for  the  defendant,  and 
the  plaintiff  can  proceed  anew  if  he  desires. 
Case  discharged.    All  concurred. 


WILSON  V.  COOS  COUNTY. 

(Supreme  Court  of  New  Hampshire.    Coos 
County.    AprU  7,  19U3.) 

COUNTY— PAUPBR-VOLUNTART  AID-LIABIL- 
ITY OP  COUNTY. 
1.  An  individual  cannot  recover  from  a  county 
tor  support  voluntarily  furnished  a  pauper. 

Transferred  from  Superior  Court,  Oooa 
County;   Young,  Judge. 

Assumpsit  by  Sylvester  Wilson  against 
Ooos  county  to  recover  for  the  board  of  Oc- 
tavia  Heath.  Verdict  for  defendants,  and 
case  transferred  on  plaintiff's  exception.  Ex- 
ception overruled. 

It  was  found  to  be  reasonably  worth  $1 
a  day  to  care  for  Octavla  as  the  plaintiff  had 
done;  but  upon  other  facts,  which  soffldently 
appear  In  the  opinion,  a  verdict  was  or- 
dered tor  the  defendants,  subject  to  the 
plaintiff's  exception. 

Jesse  F.  Llbby,  for  plaintiff.  James  I. 
Parsons  and  Chamberlin  &  Blch,  for  defend- 
ants. 

BINGHAM,  J.  The  plaintiff  seeks  to  re- 
cover of  the  defendants  for  the  board  of 
Miss  Heath  from  January  16,  1899,  to  May 
1,  1901,  at  the  rate  of  11  per  day,  on  the 
ground  that  she-  was  then  a  county  pauper, 
for  whose  support  the  defendants  were 
chargeable.  It  appears  that  in  November, 
1S9S,  the  plaintiff,  with  whom  Miss  Heath 
was  living,  applied  to  the  overseers  of  the 
poor  of  the  town  of  Giorham  for  aid,  and  was 
paid  by  them  $1.50  a  week  for  her  support 
down  to  January  16th;  the  overseers  having 
an  understanding  with  the  county  commis- 
sioners that  the  town  should  be  reimbursed 
for  aid  thus  furnished,  not  exceeding  $1.50  a 
week,  if  the  county  was  liable  for  her  sup- 
port. The  county  reimbursed  the  town  for 
these  expenditures;  but  the  commissioners, 
prior  to  January  16th,  having  become  con- 
vinced that  Miss  Heath  was  not  a  pauper, 
notified  the  overseers  of  the  poor  to  that 
effect,  and  refused  further  aid.    They  also 
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notified  the  plaintiff  that.  If  the  county  was 
respousible'  for  Miss  Heath's  support,  be 
could  or  they  would  take  her  to  the  county 
farm.  It  is  not  found  that  the  commission- 
era  agreed  to  pay  the  plaintiff  for  her  sup 
port,  and  the  finding  that  she  was  not  a 
pauper  when  the  plaintiff  applied  to  the  over- 
seers for  assistance.  In  November,  1898,  if 
the  contract  reported  in  Lelgbton  v.  Wilson, 
70  N.  H.  698,  49  Ati.  575,  should  be  con- 
strued to  mean  that  the  plaintiff  was  enti- 
tled to  retain  only  a  dollar  and  a  half  a 
week  for  her  support  out  of  the  sum  re- 
ceived by  him  from  her  under  that  agree- 
ment, would  seem  to  be  unimportant,  for, 
notwithstanding  that  finding,  she  may  have 
been  a  pauper  on  January  16th,  or  there- 
after. Assuming,  however,  that  she  was  a 
pauper  during  the  period  In  controversy,  the 
question  Is  presented  whether  an  Individual 
can  recover  from  a  county  for  aid  furnished 
a  county  pauper,  In  the  absence  of  an  ex- 
press agreement.  It  is  well  settled  in  this 
state  that  "the  liability  of  towns  and  coun- 
ties for  the  support  of  the  poor  Is  •  •  • 
statutory,  and  that,  however  equitable  the 
claim,  there  can  be  no  recovery"  In  the 
absence  of  a  statute  providing  therefor. 
Strafford  County  t.  Rockingham  County,  71 
N.  H.  87,  38,  51  Atl.  677;  Plymouth  v.  County, 
68  N.  H.  361,  44  Aa  523;  Meredith  v.  Canter- 
bury, 3  N.  H.  80.  No  statute  has  been  called 
to  our  attention,  and  we  know  of  none,  mak- 
ing a  town  or  a  county  liable  to  an  Individ- 
ual for  support  furnished  to  a  pauper  with- 
out request.  Mace  v.  Nottingham,  1  N.  H. 
52;   Otis  V.  Strafford,  10  N.  H.  8S2. 

The  plaintiff  was  a  volunteer  in  providing 
the  support  In  question,  and  cannot  recover 
of  the  county  therefor.  Bxception  overruled. 
All  concurred. 


OARRASCO  V.  MASON  et  al. 

(Supreme  Conrt  of  New  Hampshire.    (3arroIL 
May  5,  1903.) 

BXBCUTION  AQAINST   MORTOAQORr-INTKRIBT 
ACQUIRED— RIGHTS  OF  MORTOAOBB. 

1.  By  the  extent  of  an  execution  against  a 
mortgagor  on  the  land  covered  by  the  mort- 
gage, hia  interest  passes,  but  the  rights  of  the 
mor^agee  are  not  affected. 

2.  A  judgment  creditor,  who  has  levied  ex- 
ecution on  land  mortgaged  by  the  judgment 
debtor,  cannot  maintain  a  writ  of  entry  against 
a  mortgagee  in  possession. 

Transferred  from  Superior  0>urt;  Stone^ 
Judge. 

Writ  of  entry  by  Emily  C.  CJarrasco  against 
Mahlon  L.  Mason  and  another  to  recover 
possession  of  three  tracts  of  land.  Judgment 
was  entered  against  defendant .  Mahlon  L. 
Mason,  but  denied  as  against  the  other  de- 
fendant. Transferred  from  the  superior 
court,  subject  to  plaintitTs  exception.  Ex- 
ception overruled. 

September  30,  1896,  Mahlon  L.  Mason  gave 
to  bis  brother,  Francis  L.,  a  mortgage  upoa 
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tbe  three  parcels  of  land  described  in  the 
writ  of  entry,  conditioned  to  secure  liis  note 
of  $1,000,  payable  to  said  Francis,  or  order. 
In  one  year  from  date,  with  interest,  the  con- 
sideration for  tJie  note  being  borrowed  mon- 
ey. October  24,  ISOS,  tbe  plaintiff  brought 
a  suit  against  Mablon,  and  in  April,  1900,  re- 
covered Judgment  ia  the  aom  of  $805.02. 
Tbe  land  In  question  was  attached  upon 
this  writ,  and  tbe  execatlon  issued  in  tbe 
suit  was  levied  upon  an  undivided  half  of 
the  three  parcels,  the  levy  being  commenced 
within  30  days  from  tbe  date  of  Judgment 
by  tbe  appointment  of  three  appraisers  in 
the  manner  provided  by  law.  The  levy  was 
completed  July  3,  1800,  and  tbe  plaintiff  was 
put  in  possesaion  of  tbe  land  so  set  off  in  full 
satisfaction  of  her  Judgment  and  the  taxa- 
ble costs  thereon.  The  levy  was  made  re- 
gardless of  the  real  estate  mortgage,  and  was 
duly  recorded  In  the  registry  of  deeds-  July 
6,  1800.  At  tbe  time  tflie  mortgage  was 
given,  Mablon  was  tbe  owner-  of  an  nndl- 
vided  half  of  Ute  land.  Francis  L.  Mason 
died  In  1800.  His  will  was  probated  in  Feb- 
ruary, 1900,  and  an  admlnistEator  with  tbe 
will  annexed  was  appointed'  in  August.  The 
will  contained  two  small  bequests  of  less 
tban  $100,  and  gave  and  devised  all  the  rest 
and  residue  of  the  estate  to  Catherine,  the 
testator's,  wife,  and  to  Nathaniel  B.  Mason, 
his  nephew,  in  equal  shares.  July  24,  1000. 
Catherine  sold  to  Natbaniel  all  tbe  right, 
title,  and  interest  which  riie  bad  under  ttae 
will.  In  December,  1901,  the  administrator 
charged  Nathaniel  with  $1,266  (the  amount 
of  tbe  mortgage  note  at  that  time),  and  cred- 
ited the  estate  with  the  same  amount^  and 
later  transferred  the  mortgage  to  Natbaniel 
by  a  wilting  upon  the  back,  in  terms  as  fol- 
lows: "North  Conway,  N.  H.,  February  28, 
1902.  In  consideration  of  the  sum  of  twelve 
hundred  and  sixty-five  dollars,  I  hereby  sell 
and  assign  to  Natbaniel  B.  Mason  of  Conway 
all  the  right,  title,  and  Interest  of  the  estate 
of  Francis  L.  Mason  to  the  within  mort- 
gage." Judgment  was  entered  against  Mab- 
lon L.  Mason,  and  denied  as  against  Nathan- 
iel B.  Mason,  subject  to  the  plaintiff's  ex- 
ception. 

Joslab  H.  Hobbs,  for  plaintiff.  Arthur  L. 
Foote,  tor  defendant  Nathaniel  B.  MascAi, 

BINGHAM,  3.  In  view  of  the  order  of 
the  superior  court,  to  which  no  exception 
was  taken,  that  Judgment  be  entered  in  fa- 
vor of  tbe  plaintiff  against  Mablon  L.  Ma- 
son, it  Is  to  be  assumed  that  by  the  extent 
the  plaintiff  acquired  whatever  interest  Mab- 
lon bad  in  tbe  land,  and  as  against  him  is 
entitled  to  -the  possession.  Coos  Bank  v. 
Brooks,  2  N.  H;  148;  Prltchard  v.  Brown,  4 
N.  H.  397,  402,  404,  17  Am.  Dec.  431;  Kelly 
V.  Bumham,  9  N.  H.  20,  22;  Wendell  v.  Bank, 
Id.  404,  418;  Hovey  v.  Bartlett,  34  N.  H. 
278;  Bryant  v.  Morrison,  44  N.  H.  288;  Davis 
V  Barnard,  60  N.  H.  550,  531.    But  is  she  en- 


titled to  the  poaaessibn  as  against  Natbaniel? 
The  fair  meaning  of  tbe  case  is  tbat  by  the 
will  of  Francis  the  purchase  by  Nathaniel 
of  Catherine's  interest  thereunder,  and  tlie 
settlement  of  the  administrator's  account.  Na- 
thaniel became  tbe  owner  of  tJie  debt  and 
mortgage  upon  which  he  bases  his  claim  to 
tbe  land.  He  was  under  no  obligatian  ti 
pay  bis  father's  debt;  and  tbe  entries  made 
by  tbe  administrator,  wherein  be  cbarge>i 
Natbaniel  with  tbe  amount  of  the  note,  and 
credited  tbe  estate  with  a  like  amount,  tend- 
ed to  show  that  Natbaniel  thereby  became 
tbe  owner  of  the  mortgage  debt.  And  sacb 
a  finding  ia  included  In  the  court's  order  de- 
nying the  plaintiff's  motion  for  Judgment 
against  Natbaniel.  Being  the  o-wner  of  the 
debt  and  mortgage  and  In  possession  of  the 
premises,  this  action  cannot  be  maintained 
against  him. 
Exception  overmled.    All  concarted. 


MBBRILL  V.  BASSBTT. 

(Supreme  Judicial  Court  of  Maine.    April  30. 
1903.) 

REMOVAL  OF  PAUPER— PHYSICAI.  CONDITHW- 

DU£)  CARE}— TEST— NEaUQSNCB 

—NEW  TRIAL. 

1.  The  care  to  be  used  in  removing  a  perion 
in  distress  from  one  toim  to  another  under  the 
pauper  law  is  that  care  and  prudence  which  t 
reasoaably  careful  and  pmdent  man  would  ex- 
ercise under  the  circumstances  of  a  like  sitnt- 
tioD. 

2.  Tbe  test  by  which  to  determine  whether 
due  care  and  prudence  have  been  exercised  by 
one  charged  with  tbe  duty  of  removal  of  a  per- 
son in  distress  from  one  town  to  another,  is 
ascertaining  the  ability  of  the  pauper  to  bear 
the  strain  of  the  Journey,  Is  the  means  em- 
ployed and  effort  made  to  find  out,  rather  tbta 
tbe  actual  physical  condition  itself. 

3.  A  day  affording  proper  weather  conditions 
should  be  selected;  the  pauper  should  be  tar- 
nisbcd  with  suitable  garments  to  protect  her, 
considering  as  well  her  physical  condition  as 
also  the  state  of  the  weatner;  and  suitable  con- 
veyance, in  a  careful  and  prudent  manner, 
should  be  provided. 

4.  A  person  charged  with  the  performance  ot 
a  duty  toward  another,  in  order  to  be  guilty 
of  negligence,  must  have  either  done  or  neglect- 
ed to  do  something  which  au  ordinarily  pmdent 
and  careful  man,  acting  in  the  same  relation 
and  under  like  circumstances,  would  not  have 
doae  or  omitted  to  do,  even  though  damage  may 
have  resulted  from  his  conduct. 

6.  When,  from  an  ezamioation  of  a  case  bT 
the  law  court  on  a  general  motion  for  a  new 
trial,  it  is  clear  that  the  jury  erred  by  cop- 
fusing  the  defendant's  legal  duty  toward  th« 
plaintiff  to  exercise  due  care  to  ascertain  her 
lihysical  fitness  to  make  a  journey  with  bi:, 
duty  toward  her  if  based  upon  absolute  kaowl- 
edge  of  her  condition,  the  verdict  will  be  set 
aside. 

(Official.) 

On  Motion  ftom  Supreme  Judicial  Cbort 
York  County. 

Action  by  (Jertrude  Q.  Merrill  against  Al- 
bert P.  Bassett.  Verdict  for  plaintiff.  Mo- 
tion for  new  trial.    Sustained. 

Case  for  alleged  negligence  and  want  of 
care  and  prudence  In  moving  th«  plabitiff 
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from  Mechanic  Falla,  wbere  sbe  fell  Into  dis- 
tress, to  Xonray.  The  defendant  was  em- 
ployed to  remove  plaintiff  by  the  overseers 
of  the  poor  of  Norway. 

The  plea  was  the  general  issue,  and  brief 
statement  as  follows: 

"That  whatever  acts  he  did,  he  did  In  a 
careful  and  proper  manner,  and  In  the  re- 
moval of  the  plaintiff,  as  a  pauper  of  the 
town  of  Norway,  from  Mechanic  Palls  to  the 
said  town  of  Norway,  and  that  in  so  doing 
he  acted  as  the  servant  of  the  overseers  of 
the  said  town  of  Norway,  and  under  their 
dlrectioD  at  the  time,  and  that  said  overseers 
had  been  notified  by  the  overseers  of  the  said 
town  of  Mechanic  Falls  that  the  plaintiff  had 
fallen  Into  dlBtress  and  In  need  of  relief  in 
said  town  of  Mechanic  Falls,  and  that  she  be 
removed  1x>  the  town  of  Norway,  wtiere  she 
had  her  pauper  settlement,  end  this  was  done 
la  the  performance  of  a  duty  imposed  by  law 
upon  the  said  overseers  of  said  town  of  Nor- 
way; the  defendant  acting  as  their  servant 
in  such  removal,  which  was  done  in  a  rea- 
sonably careful  and  proper  manner." 

The  plaintiff  had  a  verdict  for  $2,250.  Be- 
sides the  general  motion,  defendant  also  mov- 
ed for  a  new  trial  <m  the  ground  of  newly 
discovered  evidence. 

The  facts  appear  In  the  opinion. 

Argued  before  WISWBLL,  C.  J.,  and 
EMEUy,  WHITBHOUSB^  SAVAGE,  PKA- 
BODY,  and  SPEAR,  JJ. 

Edgar  M.  Briggs  and  Geo.  F.  &  Leroy 
Haley,  for  plaintiff.  Enoch  Foster  and  0. 
H.  Kersey,  for  defendant 

SPEAK.  J.  Tbe  plaintiff,  in  her  writ,  seta 
out  that  on  the  13th  day  of  January,  1900, 
she  bad  a  paupw  settlement  la  the  town  of 
Norway;  that  she  had  fallen  into  distress  in 
the  village  of  Mechanic  Falls,  In  the  county 
of  Aadroacoggin,  and  had  applied  to  tbe  over- 
seers of  tha  poor  of  said  town  for  aid  and  asr 
slstance;  that  she  had  for  a  long  time  prior 
to  said  day  been  confined  to  her  bed,  in  said 
town,  with  rheumatic  fever,  and  was  then 
unable  tn  any  way  to  handle  herself  by  her 
own  efforts;  that  on  said  day  the  overseers 
of  tbe  poor  of  said  Norway,  by  virtue  of  their 
said  office,  employed  the  defendant  to  re- 
move the  plalutiff  from  said  Mechanic  Falls 
to  Norway,  according  to  law;  "that  said 
defendant  was  bound,  in  law,  to  remove  her 
as  aforesaid  in  a  safe  and  prudent  manner, 
and  to  use  due  care  and  caution  not  to  re- 
move her  until  she  was  in  a  suitable  condi- 
tion to  be  removed."  The  plahitiff  further 
alleges  that  tbe  def«idant  did  not,  having 
regard  for  her  physical  condition,  raoaove  her 
in  a  prudent  and  careful  manner,  and  that  be 
did  not  exercise  reasonable  care  and  pru- 
dence to  asca^ln  whether  she  was  tn  a  con- 
dition to  be  removed. 

It  was  admitted  that  the  plaintiff  had  a 
pauper  settlement  in  Norway,  had  fallen  Into 
dlstreM,  and  vaa  lu  need  of  and  received 


pauper  supplies  from  Mechanic  Falls;  that 
due  notice  of  these  facts  bad  been  given  to 
Norway;  and  that  the  overseers  of  Norway 
had  a  legal  right  to  remove  the  plaintiff  to 
Norway.  Tlins  we  have  left  for  considera- 
tion only  two  pi-oposltions,  namely,  did  the 
defendant  exercise  due  care  to  ascertain 
whether  she  was  In  suitable  physical  condl- 
tl(Hi  to  be  moved,  and  did  he  move  her  in  a 
reasonable  and  prudent  manner?  We  do  not 
deem  It  profitable  or  necessary  to  give  an 
analysis  of  tbe  testimony,  In  stating  our  con- 
clusions with  respect  to  the  various  proposl- 
tions  contained  in  this  case. 

Taking  the  above  propositions  in  their 
order,  the  first  inijulry  Is  whether  Mr.  Bas- 
sett  used  due  care  to  ascertain  whether  the 
plaintiff  was  in  suitable  physical  condition 
to  be  moved.  The  plaintiff's  own  evidence 
upon  this  point  is  conclusive  that  he  did. 
Her  attending  physician  was  carefully  in- 
quired of,  and  emphatically  assured  tbe  over- 
seer of  the  poor  and  the  defendant  that  the 
plaintiff  was  in  condition  to  be  removed  to 
Norway.  Whether  the  plaintiff  was  or  was 
not  actnally  in  physical  condition  to  bear  the 
strain  of  the  short  Journey,  the  defendant 
discharged  his  full  duty  In  this  respect  by 
the-  exercise  of  ordinary  care  to  find  out. 
It  was  also  incumbent  upon  the  defendant 
to  remove  the  plaintiff  in  a  prudent  manner. 
We  think  he  did.  This  involved  the  selec- 
tion of  a  day  affording  proper  weather  condi- 
tions; fomlsbing  her  suitable  wearing  ap- 
parel to  protect  her,  considering  her  condi- 
tion, from  the  weather;  and  a  conveyance  to 
and  from  the  train  in  a  careful  and  prudent 
manner. 

The  evidence  conclusively  shows  that  all 
three  of  these  requlremecta  were  fully  met 
by  the  defendant.  Tbe  day  was  an  average 
■warm  one  for  the  time  of  year.  She  ordered 
such  clothing  as  she  sold  she  needed  to  make 
her  comfortable,  and  they  were  furnished 
to  her.  With  respect  to  her  conveyance, 
she  makes  no  complaint  of  111  treatment  of 
any  kind  on  tbe  part  of  Mr.  Bassett.  TUg 
plaintiff  said  that  in  her  removal  she  suf- 
fered some  pain,  and  this  may  be  true;  and 
yet,  If  the  defendant  exercised  due  care  in 
ascertaining  her  physiclal  condition,  seeing 
that  she  was  properly  clothed,  selecting  a 
proper  day,  and  moving  her  tn  a  prudent  man- 
ner, as  we  have  already  found  he  did,  he 
would  not  be  liable  on  account  of  her  suf- 
fering. 

The  question  before  m  Is  not  whether,  as 
a  matter  of  fact,  the  plaintiff  was  in  a  fit 
physical  condition  to  be  moved.  She  may 
actuall.v  have  been  unfit,  but  that  does  not 
make  the  defendant  liable.  Did  the  defend- 
ant do,  in  moving  tbe  plaintiff,  under  the 
circumstances  in  this  case,  as  a  reasonably 
prudent  and  careful  person  would  mid^  like 
circumstances  have  done?  Did  he,  either  by 
himself  or  through  Mr.  Sanborn,  the  over- 
seer, under  the  rule  stated,  make  proper  in- 
quiry Into  bei  physical  condition?    Did  h« 
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■elect  a  suitable  day?  Did  be  believe  her 
properly  clotlied?  Did  he  carefully  convey 
her  from  place  to  place?  A  reasonably  pru- 
dent and  careful  person  would  have  done  all 
these  things,  and  we  thlnlc  the  testimony  in 
this  case  conclusively  shows  that  the  d^ 
fendant  did.  Tills  is  a  case  In  which  It  was 
very  easy  for  the  jury  to  err. 

It  was  difficult  for  them  to  distlngulsb  the 
defendant's  legal  duty  toward  the  plalntUT, 
based  upon  the  exercise  of  ordinary  care, 
from  his  duty  toward  her  If  based  upon  abso- 
lute Icnowledge  of  her  actual  condition.  The 
evidence  in  the  case  may  have  disclosed  to 
the  Judgment  of  the  Jury  that  the  plaintiff 
was  actually  too  sicit  and  feeble  to  be  mov- 
ed. Admit  It  to  be  true,  and  yet  tlie  defend- 
ant was  not  bound,  at  bis  peril,  to  Icnow  it 
He  was  only  bound  to  do,  in  the  premises, 
what  a  reasonable  and  prudent  person  would 
have  done  under  the  circumstances  of  the 
situation.  "When  a  person,  In  the  observ- 
ance or  performance  of  a  duty  due  to  an- 
other, has  neither  done  nor  omitted  to  do 
anything  which  an  ordinarily  careful  and 
prudent  person  In  the  same  relation  and  un- 
der the  same  conditions  and  circumstances 
would  not  have  done  or  omitted  to  do,  be  has 
not  failed  to  use  ordinary  care,  and  is  there- 
fore not  guilty  of  negligence,  even  though 
damage  may  have  resulted  from  his  action 
or  want  of  action."  Whatever  the  reason, 
the  Jury  clearly  erred  in  their  verdict. 

Motion  sustained.    Verdict  set  aslda 


INHABITANTS  OF  CARTHAGE  v.  IN- 
HABITANTS  OF  CANTON. 

SAME  V.  INHABITANTS  OF  LEWISTON. 

(Supreme  Judicial  Court  of  Maine.    April  27, 
1908.) 

PARENT  AND  CHILD— EMANCIPATION— PAUPER 
— DBRIVATIVB  SETTLEMENT. 

1.  It  is  well  settled  in  this  state  that  a  minor 
child  may  become  emancipated  from  its  pareuts. 

2.  An  emancipated  chfld  will  not  take  the 
subsequently  acquired  pauper  settlement  of  its 
parent,  bat  will  take  by  derivation  that  of  the 
parent  at  the  time  of  the  emancipation. 

3.  Emancipation  must  be  by  consent,  express 
or  implied,  of  the  parent,  if  liring,  and  is  an 
entire  surrender  of  all  right  to  the  care,  cus- 
tody, and  earnings  of  the  child,  as  well  as  a 
renunciation  of  parental  duties.  It  occurs  by 
the  voluntary  act  of  the  parent  in  surrendering 
the  rights  and  renouncing  the  duties  of  his  posi- 
tion, or  in  some  way  conducting  in  relation 
thereto  in  a  manner  which  is  inconsistent  with 
any  farther  performance  of  them. 

4.  For  the  purpose  of  determining  whether 
or  not  a  parent  has  thus  voluntarily  surrender- 
ed all  ri^ht  to  the  care,  custody,  and  earnings 
of  his  child,  and  renounced  ail  future  parental 
duties,  it  is  fre<^nently  of  the  greatest  impor- 
tance to  ascertam  the  subsequent  conduct  of 
parent  and  child,  and  this  may  throw  great 
light  upon  the  intention  of  the  pareut  at  the 
time  of  the  claimed  emancipation. 

5.  The  pauper  settlement  of  one  who,  as  a 
child,  was  emancipated  from  his  parents,  and 
has  never  gained  a  settlement  on  his  own  ac- 
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connt,  continues  in  the  town  where  the  father's 
settlement   was  at  the  time  the   emancipation 

took  place. 
(Official.) 

Report  from  Supreme  Judicial  Court 
Franklin  County. 

Actions  by  the  inhabitants  of  Carthage 
against  the  inhabitants  of  Canton  and  the  in- 
habitants of  Lewiston  for  pauper  supplies  ' 
furnished  by  the  plaintiff  town  to  a  man  and 
bis  family  who  fell  into  distress  in  CSarthage 
The  pauper  tiad  never  gained  a  settlement  in 
his  own  right  either  in  any  of  the  three  ' 
towns  concomed  or  elsewhere.  On  r^ort 
Judgment  for  plaintiff  against  Canton. 

Argued  before  WISWELLs  C.  J.,  and  , 
EMERY,  WHITEHOUSE,  STROUT,  SAV-  | 
AGE,  and  SPEAR,  JJ. 

E.  E.  Richards,  for  plaintiff.      J.  P.  Swa- 
sey,  for  defendant  town  of  Canton.       J.  W. 
Mitchell  and  A.  T.  L'Heoreux.  City  SoL,  for       ! 
defendant  dty  of  Lewiston. 

WISWELL,  C.  J.  These  two  cases  are 
submitted  together  to  the  law  court  opon  a 
report  of  the  testimony,  which  is  applicable 
to  both. 

Pauper  supplies  were  furnished  by  the 
plaintiff  town  to  one  George  Jones  and  family  , 
between  December  9,  1900,  and  April  13, 
1901.  During  that  period  the  pauper  bad  his 
settlement  either  in  the  town  of  Canton  or 
in  the  city  of  Liewiston,  and  the  qnestion 
submitted  for  the  determination  of  the  court 
is,  which  municipality  is  liable  to  the  plain- 
tiff town?  no  question  being  made  as  to  the 
necessity  for  pauper  assistance,  the  amount 
of  the  supplies  furnished,  the  reasonableness 
of  the  charges,  or  the  statute  notices  and  re- 
plies. 

It  Is  agreed  that  the  pauper  never  gained 
a  pauper  settlement  in  his  own  right.  At  the 
time  of  his  becoming  of  age,  his  father's 
settlement  was  in  the  city  of  Lewiston;  but 
it  is  claimed  by  the  defendant  in  the  case 
against  Lewiston  that  the  pauper  was  eman- 
cipated by  his  t&thet  many  years  before  that 
time,  while  the  latter's  settlement  was  In  the 
town  of  (Tanton,  and  that  the  pauper  tools  the 
settlement  of  his  father  at  the  time  of  sncb 
emancipation.  This  is  the  single  qnestion 
presented  for  our  determination. 

Bearing  upon  this  question,  the  following 
facts  are  material:  The  parents  of  the  pau- 
per separated  in  the  year  1875,  or  Just  before 
the  commencement  of  that  year.  They  were 
divorced,  upon  the  libel  of  the  wife,  at  the 
October  term,  1876,  of  the  Supreme  Judicial 
Court  for  Kennebec  county,  and  at  the  same 
time  a  decree  was  made  giving  the  care  and 
custody  of  the  two  minor  children— the  pau- 
per being  one  of  them— to  the  wife.  In  the 
libel  the  date  of  the  birth  of  George  was  giv- 
en as  October  7,  1868,  and  this  substantially 
corresponds  with  the  less  exact  testimony  of 
the  father  as  to  the  son's  age.  After  the  sep- 
aration of  the  parents,  but  before  the  decree 
of  divorce  the  father,  then  living  at  Pittston. 
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took  his  two  yonng  boys  to  Canton,  where  he 
stayed,  and  kept  them  with  him  for  about 
two  months.  During  that  time  he  made  yar- 
lous  efforts  to  obtain  homes  for  the  boys,  but 
at  the  expiration  of  that  time,  being  unsuc- 
cessful in  these  efCorts,  be  left  the  two  boys 
with  the  selectmen  of  the  town,  by  whom 
they  were  carried  to  the  poor  farm;  and  the 
fatlier  went  to  Lewiston,  where  be  has  con- 
tinued to  reside  ever  since.  From  the  time, 
in  1876,  when  the  father  left  his  two  sons  in 
Canton,  he  exercised  no  care  over  them 
whatever.  He  did  not  see  them  again  until 
they  had  become,  as  he  expresses  it,  men 
grown.  He  did  not  communicate  with  them 
directly  or  Indirectly  in  any  way.  He  in  no 
way  exhibited  any  interest  in  them,  nor 
sense  of  responsibility  as  to  their  welfare. 
He  contributed  nothing  to  their  support, 
made  no  claim  for  their  earnings,  and  had 
no  knowledge  of  the  manner  in  wliich  they 
were  cared  for,  or  as  to  what  they  were  do- 
ing. He  did  not  even  see  the  son  George,  ex- 
cept upon  two  casual  and  brief  occasions,  un- 
til after  the  latter  had  become  21  years  of 
age  and  was  married. 

During  this  period  the  father  was  by  no 
means  in  a  condition  of  destitution.  Shortly 
after  he  commenced  living  in  Lewiston,  in 
1875,  he  obtained  employment,  and  continued 
to  be  steadily  employed,  with  occasional  ex- 
ceptions when  he  was  unable  to  work  on  ac- 
count of  sickness,  up  to  the  present  time. 
During  this  time  be  received  as  wages  $1.60 
per  day,  or  $10  per  week,  except  that  some- 
times during  the  winter  he  worked  in  the 
woods  for  $16  per  month  and  his  board.  In 
addition  to  this,  in  about  the  year  1881  he 
commenced  to  receive  a  pension  of  $4  per 
month,  which  in  1884,  after  an  intermediate 
increase  to  $8  per  month,  was  increased  to 
$12  per  month.  In  about  1870  the  father  re- 
married, and  has  a  son  by  his  second  mar- 
riage, who  is  now  about  21  years  of  age. 

In  this  state  the  doctrine  has  become  set- 
tled by  a  long  line  of  decisions  that  a  minor 
child  may  become  emancipated  from  its  par- 
ent, and  that  in  such  case  the  child  will  not 
take  the  subsequently  acquired  settiement  of 
Its  parent,  but  will  take  by  derivation  that  of 
the  parent  at  the  time  of  the  emancipation. 
What  is  emancipation,  is  a  question  of  law. 
Whether  or  not  there  lias  been  an  emancipa- 
tion, is  one  of  fact  In  this  case  both  ques- 
tions are  submitted  to  the  court. 

This  question  of  emancipation  must,  of 
course,  be  determined  upon  the  peculiar  facta 
and  circumstances  of  each  case,  and  nothing 
more  than  general  rules  or  test?  can  be  laid 
down,  which  will  be  applicable  to  all  cases. 
But  this  has  be6n  done  in  several  instances 
by  tills  conrt  In  Lowell  v.  Newport,  66  Me. 
78,  it  was  said:  "It  must  be  by  consent,  ex- 
press or  implied,  of  the  parent,  if  living,  and 
it  an  entire  surrender  of  all  right  to  the  care, 
custody,  and  earnings  of  the  child,  as  well 
as  a  renunciation  of  parental  duties."  In 
Banford  \.  Lebanon,  81  Me.  124,  it  was  said 
84  A. -70 


that  the  test  to  be  applied  is  that  of  "the 
preservation  or  destruction  of  the  parental 
and  filial  relations."  In  Monroe  y.  Jackson, 
65  Me.  69,  It  is  said  that  emancipation  occurs 
"by  the  voluntary  act  of  the  parent  in  sur- 
rendering the  rights  and  renouncing  the  du- 
ties of  his  position,  or  in  some  way  conduct- 
ing in  relation  thereto  in  a  manner  which  is 
inconsistent  with  any  further  performance 
of  them."  It  is,  of  course,  true  that  for  the 
purpose  of  determining  whether  or  not  a  par- 
ent has  thus  voluntarily  surrendered  all  right 
to  the  care,  custody,  and  earnings  cf  his 
clilld,  and  renounced  all  future  parental  du- 
ties, it  is  frequeutiy  of  the  greatest  Impor- 
tance to  ascertain  the  subsequent  conduct  of 
parent  and  child,  as  this  may  throw  great 
light  upon  the  intention  of  the  parent  at  the 
time  of  the  claimed  emancipation. 

Applying  these  general  rules,  thus  some- 
what differently  stated,  to  the  facts  of  this 
cose,  we  ore  satisfied  ttiat  there  was  an  en- 
tire surrender  by  the  father  of  liis  right  to 
the  care,  control,  and  earnings  of  his  chil- 
dren, and  a  renundation  of  his  parental  du- 
ties towards  them,  at  the  time  that  he  left 
them  in  Canton  in  1876.  His  conduct  from 
that  time  on  has  been  entirely  inconsistent 
with  any  other  theory.  It  cannot  be  said  that 
the  parental  and  filial  relation  exists  between 
a  father  and  a  child,  when  the  father  has 
abandoned  his  child  of  the  age  of  seven  years, 
and  never  after  that  time  exhibited  any  In- 
terest in  or  sense  of  responsibility  as  to  his 
welfare,  contributed  nothing  to  Ills  support 
when  support  was  needed,  and  claimed  none 
of  his  earnings  after  he  had  become  more 
than  self-supporting— when  be  does  not  In 
any  way  communicate  with  his  child,  and  la 
entirely  ignorant  of  what  the  child  is  doing 
or  of  what  is  being  done  for  him. 

It  is  undoubtedly  true  that  the  mere  sep- 
aration of  father  and  child,  or  the  mere  fail- 
ure of  the  former  to  contribute  to  the  sup- 
port of  the  latter,  are  not  sufficient  for  the 
purpose  of  showing  such  a  voluntary  aban- 
donment and  renunciation  as  are  necessary 
to  constitute  an  emancipation.  These  condi- 
tions may  be  accounted  for  by  reason  of  the 
misfortune  or  destitution  of  the  father,  with- 
out disclosing  any  intention  upon  his  part  to 
permanently  terminate  the  parental  and  flUal 
relation.  But  in  tills  case,  as  we  have  seen, 
the  father  was  not  in  a  condition  of  poverty. 
During  all  of  this  time  be  was  receiving  fair 
wages,  with  practically  steady  employment 
In  addition  to  this,  he  received  a  pension, 
which,  for  a  nimiber  of  years  before  the  son 
became  of  age,  amounted  to  $12  per  month. 
He  could  have  supported  these  two  children 
if  he  had  desired  to,  and  the  fact  that  he 
never  contributed  anything  towards  their  sup- 
port after  his  abandonment  of  them  in  1875, 
and  since  then  has  evinced  no  interest  what- 
ever in  their  welfare,  is  satisfactory  evidence 
to  us  that  be  did  not  support  them  for  the 
reason  that  he  did  not  want  to,  and  that  he 
understood  he  bad  no  further  concern  as  to 
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tbem.  Am  aald  by  tlii*  court  in  Liberty  t. 
Palermo,  TO  Me.  473,  10  Ati.  455:  "The  aep- 
aratlon  of  the  child  from  the  father  was  not 
occasioned  through  poTerty,  nor  In  othw  re- 
qpects  did  the  parental  and  filial  relation  con- 
tinue." 

We  have  not  considered  the  effect  of  the 
decree  giving  the  divorced  wife  the  custody 
of  these  chlldroi,  because  we  are  satisfied 
that  there  was  an  emancipation  prior  to  that 
time,  and  also  because  It  appears  from  the 
case  tliat  the  mother  in  fact  did  not  have 
any  care,  custody,  or  control  of  the  children. 

As  this  emancipation  took  place  when,  as 
it  is  agreed,  the  settlement  of  the  pauper's 
father  was  in  Canton,  and  as  the  pauper 
never  gained  any  other  settlement  than  that 
derived  from  the  father  at  the  time  of  the 
emancipation,  the  town  of  Canton  must  be 
held  liable  for  the  supplies  famished.  The 
entries  will  be: 

In  the  case  of  Inhabitants  of  Chrtbage  v. 
Inhabitants  of  Canton,  Judgment  for  plain- 
tiff for  1187.16,  and  Interest  since  the  date 
of  the  writ 

In  the  case  of  Inhabitants  of  Carthage  v. 
LewiBton,  Judgment  for  defendant 


SPEAR  T.  SPEAR  et  aL 

(Supreme  Judicial  Court  of  Maine.    April  27, 
1903.) 

FRAUDULBNT  CONVKYANCB— AGREEMENT  TO 
8DPP0RT  —  OLODD  ON  TITLK  —  KXBCUTION— 
LEVY— INTENT  —  KNOWLBDQH  —  BaTOFPBLr- 
BURDEN  OP  PROOF. 

1.  The  question  as  to  whether  a  voluntary 
conveyauce  is  void  as  to  existing  creditors  de- 
pends on  all  the  snrroandiag  circumstancee, 
and  the  resulting  ability  or  inability  of  cred- 
itors to  collect  the  indebtedness  due  them. 

2.  A  conveyance  from  a  father  to  his  son, 
wbm  the  former  ie  largely  in  debt,  and  in  con- 
sideration of  an  agreement  for  the  grantor's 
support,  is  voluntary,  and  prima  facie  fraudu- 
lent and  void  as  to  then  existing  creditors. 

3.  A  voluntary  conveyance,  established  to  be 
fraudnient  and  void  as  to  existing  creditors, 
is  a  cloud  upon  the  title  acquired  by  virtue  of 
the  levy  of  an  execution  issued  on  a  judgment 
founded  on  such  a  debt. 

4.  On  a  creditors'  bill  brought  against  the  gran- 
tee named  in  such  a  deed,  to  compel  him  to  con- 
vey the  land  and  thus  remove  the  cloud,  it  is 
not  necessary  to  allege  or  to  prove  Itnowledge 
on  the  part  of  the  grantee  of  the  fraudulent 
intent  of  the  grantor. 

5.  The  burden  of  proving  the  facts  neceasaiy 
to  constitute  a  claimed  estoppel  is  upon  the 
party  who  sets  np  the  defense. 

(Official.) 

Bill  in  equity  by  B.  Ellsworth  Spear,  an 
execution  creditor,  against  William  Spear 
and  another,  to  compel  the  grantee  In  a  con- 
veyance claimed  to  be  fraudulent  to  exe- 
cute a  deed  of  certain  real  estate  in  War- 
ren, Knox  county,  and  thus  remove  a  cloud 
from  the  title  obtained  by  plaintiff  by  levy 
of  an  execution  issued  on  a  Judgment  found- 
ed on  a  debt  existing  at  the  time  of  making 
the  deed.    Decree  as  prayed. 


%  E.  Set  Estoppel,  vol.  U,  Gent  Dig.  i  MM. 


Argued  before  WISWELL,  (5.  J.,  and  EO*- 
EHY,  WHITEHOUSBt  STROUT,  SAVAGE, 
and  SPEAR,  JJ. 

3.  H.  H.  Hewett  and  D.  N.  Mortland.  for 
plaintiff.    L.  M.  Staples,  for  defendants. 

WISWELL,  O.  J.  On  July  6,  1900,  while 
William  Spear,  one  of  the  respondents,  was 
indebted  to  the  complainant  to  the  extent  of 
about  $2,000,  he  conveyed  to  his  son  Mel- 
bourne A.  Spear,  the  other  respondent,  his 
homestead  farm,  in  consideration  of  an  agree- 
ment given  by  Melbourne  to  him  for  bis  sup- 
port, secured  by  a  mortgage  upon  the  prap- 
erty. 

The  complainant  subsequently  commenced 
suit  against  William  Spear,  and  at  the  De- 
cember term,  1901,  of  this  court  for  Ejqox 
county  recovered  Judgment  for  $2,623.67  and 
costs.  Execution  was  Issued  thereon,  upon 
which  the  complainant  caused  the  prop^ty 
conveyed,  together  with  two  other  parcels  of 
real  estate,  to  be  seized  and  levied  upon. 

In  this  bill  the  Gom];dalnant  alleges  that 
this  conveyance-  was  fraudulent  and  void  as 
to  him,  an  existing  creditor  at  the  time 
of  such  conveyance;  but  he  alleges  that  the 
conveyance  constitutes  a  cloud  upon  his  title 
acquired  by  seizure  and  levy,  and  he  asks 
that  the  respondent  Melbourne  be  required 
by  a  decree  of  this  court  to  execute  a  suffi- 
cient release  deed  of  the  premises  to  the  com- 
plainant. 

The  foregoing  facts  being  admitted  or 
proved,  the  complaiuant  is  entitled  to  tiie 
relief  prayed  for.  The  conveyance  of  the  fa- 
ther to  the  son,  when  the  former  was  large- 
ly Indebted,  and  in  consideration  of  an  agree- 
ment for  the  grantor's  future  support,  was  a 
voluntary  one,  and  was  prima  facie  fraudu- 
lent and  void  as  to  the  then  existing  cred- 
itors. It  is  true  that  this  presumption  Is  not 
an  absolute  one,  and  may  be  rebutted  by 
proof  that  at  the  time  of  the  conveyance  the 
grantor  had  sufQcient  available  property  re- 
maining to  pay  his  Indebtedness.  The  ques- 
tion as  to  whether  a  voluntary  conveyance  Is 
or  Is  not  void  as  to  existing  creditors  de- 
pends upon  all  the  snrronndlng  circumstan- 
ces, and  upon  the  necessary  consequences  of 
the  conveyance  upon  the  ability  of  creditors 
to  collect  their  indebtedness.  Gardiner  Sav- 
ings Institution  V.  Emerson,  91  Me.  535,  40 
Ati.  651;  Whitebonse  V.  Bolster,  95  Me.  45S, 
50  AU.  240. 

But  m  this  case  it  does  not  appear  that 
the  grantor,  at  the  time  of  his  conveyance  to 
his  son,  had  any  other  property,  with  the  ex- 
ception of  the  two  parcels  of  real  estate  that 
the  complainant  caused  to  be  seized  and 
levied  upon.  These  two  parcels  were  valued 
by  the  appraisers  at  $750  and  $500,  respec- 
tively, while  the  property  conveyed  was  ap- 
praised at  $1,500,  and  the  three  lots  were  not 
quite  sufficient  to  satisfy  the  execution  and 
the  cost  of  the  levy.  This  conveyance  was 
therefore  void  as  to  the  complainant  The 
latto:  has  acquired  title  thereto  by  his  levy. 
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and  Is  entitled  to  the  relief  sought  for  to  re- 
move the  cloud  from  Us  title.  Wyman  v. 
Fox,  58  Me.  100. 

But  It  iB  set  up  in  defense  that  the  com- 
plainant, also  a  son  of  William  Spear,  knew 
of  the  contemplated  conveyance  from  father 
to  son  to  secure  the  former's  future  support, 
and  advised  that  It  be  made,  so  that  he  Is 
now  estopped  from  clalifilng  that  It  was  void 
as  to  him.  It  would  be  unprofitable  In  this 
opinion  to  analyze  the  testimony  upon  this 
question.  The  burden  of  proving  this  prop- 
osition, relied  upon  by  the  defense.  Is  upon 
the  defense,  and  It  Is  sufficient  to  say  that 
the  evidence  falls  to  satisfy  us  that  the  com- 
plainant had  any  knowledge  that  this  trans- 
fer was  contemplated,  or  that  he  In  any  way 
consented  to  It. 

Where  the  conveyance  claimed  to  be  void 
as  to  existing  creditors  Is  a  voluntary  one, 
as  was  this,  it  Is  not  necessary  to  either  al- 
lege or  prove  knowledge  upon  the  part  of 
the  grantee  of  the  grantor's  fraudulent  in- 
tent, although  it  Is  otherwise  where  the  al- 
leged fraudulent  conveyance  Is  made  for  a 
valuable  and  adequate  consideration.  Egery 
V.  Johnson,  70  Me.  258. 

BUI  sustained.    Decree  as  prayed  for. 


EVANS  V.  CITY  OF  PORTLAND. 

(Supreme  Jndidal  Court  of  Mahie.    May  8, 
1903.) 

MUNICIPAL  CORPORATION— SEWER  —  FAILURE 
TO   MAINTAIN— LANDOWNERS'   RIGHTS. 

1.  The  right  of  action  against  a  town,  for 
not  maiDtainiiig  and  keeping  in  repair  a  public 
drain  or  sewer,  is  given  by  Rev.  St.  c  16,  |  9, 
to  those  only  who  hare  a  right  to  enter  the 
■ewer. 

2.  Written  application  to  the  municipal  offi- 
cers, distinctly  describing  the  land  to  which  it 
applies,  is  an  essential  prerequisite  to  their 
power  to  grant  such  right. 

3.  A  permit  from  the  municipal  officers  to  en- 
ter such  sewer  runs  with  the  laud,  but  a  party 
cannot  claim  under  such  a  permit  granted  to 
one  who  was  a  stranger  to  the  title  at  the  time 
it  was  given. 

4.  A  permit  to  enter  a  sewer  upon  Fore  street 
does  not  authorize  the  entry  of  a  sewer  upoa 
Hancock  street,  not  a  part  of  nor  an  extension 
of  the  sewer  on  Fore  street. 

(Official.) 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County. 

Action  by  Nellie  S.  Evans  s^alnst  the 
city  of  Portland  under  Rev.  St.  c.  16,  !  9, 
to  recover  damages  for  failure  to  maintain 
and  keep  In  repair  a  public  drain,  with  which 
the  plaintiff  alleged  she  had  the  right  to 
connect  her  premises.  Case  reported.  Judg- 
ment for  defendant. 

Argued  before  WISWELL,  CX  J.,  and 
STROUT,  SAVAGE,  POWERS,  PBABODY, 
and  SPEAR,  JJ. 

D.  A.  Meaher,  for  plalntia.  Gt  A.  Stront, 
aty  Sol.,  for  defendant. 


POWERS,  J.  This  ts  an  action  to  recover 
damages  resulting  from  the  failure  of  the 
defendant  city  to  maintain  and  keep  in  re- 
pair a  public  drain  or  sewer  along  Fore 
street,  with  wlilcb  the  plalntlfT  alleges  Hhe 
had  a  right  to  connect  the  premises  owu^d 
by  her  on  tbe  northwesterly  side  of  said 
street. 

The  right  of  action  is  given  only  to  those 
who  have  a  right  to  connect  with  the  sewer. 
Rev.  St.  c.  16,  S  9.  The  plaintiff,  among  oth- 
er things,  must  prove  that  she,  or  her  pred- 
ecessor In  title,  made  written  application  to 
fbe  municipal  officers  to  enter  and  connect 
with  this  sewer,  and  that  tbe  municipal  offi- 
cers gave  the  applicant  a  written  permit  so 
to  do.  Estes  V.  China,  66  Me.  407.  She  re- 
lies upon  a  permit  from  the  city  of  Portland 
to  James  R.  Dockray,  dated  March  17,  1857, 
"to  enter  a  side  drain  from  a  lot  of  land  be- 
longing to  him,  sltaate  on  the  northwest  side 
of  Fore  street,  between  the  land  of  F.  Lewis 
on  the  southwest  and  land  formerly  belong- 
ing to  Judah  Chandler  on  the  northeast,  into 
the  drain  owned  by  the  city  extending  along 
Hancock  street  to  tide  waters."  This  permit 
was  granted  under  Pub.  Laws  1854,  p.  90,  c. 
77,  which,  so  far  as  this  case  is  concerned, 
is  the  same  in  substance  as  Bev.  St  c.  IB. 
By  section  2  of  said  act,  "all  applications 
for  permits  shall  be  In  writing,  and  shall 
distinctly  describe  the  land  to  which  they 
apply.  The  privilege  granted  by  such  permit 
shall  be  available  to  the  owner  of  the  tanS 
described,  his  heirs  and  assigns,  and  shall 
run  with  the  land."  See  Rev.  St  c.  16,  } 
4.  Application  In  writing  distinctly  describ- 
ing the  land  is  an  essentiai  prerequisite  of 
the  power  of  the  municipal  officers  to  grant 
the  permit.  The  object  of  such  a  provision 
(s  manifest— to  preserve  a  definite  descrip- 
tion of  the  land  to  which  the  permit  ap- 
plies, and  the  wisdom  of  It  is  well  illustrat- 
ed in  the  present  case.  This  court,  in  Estes 
V.  China,  above,  held  that  the  plaintiff  must 
prove  such  written  application.  The  plaintiff 
has  offered  no  evidence  upon  that  point  uid 
falls  to  sustain  her  action. 

There  are  other,  and  perhaps  more  meritori- 
ous, objections  to  her  case.  The  permit  Is 
to  be  available  to  the  owner,  his  heirs  and 
assigns,  and  Is  to  run  with  the  land.  Plain- 
tiff cannot  claim  under  a  permit  granted  to 
one  who  was  a  stranger  to  the  title  at  the 
time  it  was  given.  The  permit  is  dated 
March  17,  1857,  and  tbe  documentary  evi- 
dence introduced  by  the  plaintiff  shows  that 
from  April  25,  1864,  to  October  21,  1867, 
the  plaintiff's  premises  were  owned  by  one 
Lois  Dunlap. 

If  neither  of  these  objections  existed,  there 
is  no  proof  that  the  plaintiff's  [uremlses  are 
the  same  as  those  described  in  the  permit 
Tbe  only  thing  in  common  between  them  Is 
that  they  are  both  on  the  northwesterly  side 
of  Fore  street.  One  of  the  deeds  Introduced 
by  the  plaintiff  does  show,  however,  that 
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James  R.  Dockray,  prior  to  March  17,  1857, 
owned  other  land  adjoining  that  of  the  plain- 
tiff, for  which  it  Is  not  improbable  he  ob- 
tained the  permit  In  question. 

Finally,  the  complaint  in  the  writ  is  of  a 
public  sewer  or  drain  along  Fore  street, 
and  the  permit  Is  "to  enter  Into  the  drain 
owned  by  the  city  extending  along  Hancock 
street."  The  plalntlll  never  entered  the  drain 
on  Hancock  street,  but  was  connected  with 
the  one  on  Fore  street.  After  a  careful  ex- 
amination of  the  case,  we  are  of  the  opinion 
that  the  weight  of  evidence  Is  decidedly 
against  her  contention  that  the  drain  or 
sewer  along  Fore  street,  of  which  she  com- 
plains, is  a  part  of  or  an  extension  of  the 
one  extending  along  Hancock  street,  and 
named  in  Dockray's  permit. 

On  all  these  several  grounds  the  plaintiff 
has  failed  to  show  any  right  to  enter  the 
sewer  along  Fore  street,  and  the  entry  must 
be: 

Judgment  for  defendant 


STERLING  T.  LTTTLEFIBLD  et  aL 

(Supreme  Judicial  Court  of  Maine.    AprU  27, 

1903.) 

EQUITY— RBSTRAININO    NUISANCS— ACTION 

AT  tAW. 

1.  It  has  always  been  the  general  rule  in 
this  state  that  while,  in  a  proper  case,  equity 
will  interfere  to  prevent  a  threatened  and  pros- 
pective nuisance,  it  will  not  take  jurisdictiou 
to  compel  the  removal  of  an  alleged  nuisauce, 
which  is  already  existing,  and  restrain  its  con- 
tinuance, until  the  alleged  infringement  of  the 
complainant's  rights  and  the  existence  of  the 
nuisance  resulting  therefrom  have  first  beea 
established  in  an  action  at  law. 

2.  To  this  rule  there  are  various  exceptions 
which  have  been  recognized  by  the  court.  The 
aid  of  the  equity  court  and  its  Iritervention  by 
injunction  may  be  invoked  in  the  case  of  an 
existing  nuisance,  notwithstanding  that  the  right 
has  not  first  been  determined,  when  the  neces- 
sity is  imperious,  or  where  iitimediate  and  ir- 
reparable injury  is  threatened  unless  relief  be 
given  in  equity,  or  where,  on  account  of  the 
necessity  of  a  multiplicity  of  suits  at  law,  or 
even  for  some  other  sufficient  reason,  the  rem- 
edy at  law  would  be  inadequate. 

3.  In  this  case,  in  which  relief  In  equity  is 
sought  to  remove  on  alleged  nuisance  which  is 
already  existing,  and  to  prevent  its  continu- 
ance, there  is  no  allegation  in  the  bill  that  the 
complainant's  rights  have  been  determined  in 
an  action  at  law.  There  is  no  allegation  from 
which  it  can  be  inferred  that  there  is  any  im- 
perious necessity  for  invoking  the  aid  of  equity 
to  remove  by  injunction  the  already  existing 
nuisance,  if  nuisance  it  is.  The  allegations  do 
not  bring  the  case  within  any  of  the  exceptions 
to  the  general  rule  above  stated.  The  right  of 
the  plaintiff  Is  not  clear.  It  is  evident  from 
an  inspection  of  the  bill  that  his  right  must 
largely  depend  upon  oral  testiqiony. 

Held,  that  the  niling  of  the  court  below  in  sus- 
taining the  defendants'  demurrer  to  the  bill  was 
correct. 

Davis  y.  Auld,  63  Atl.  118,  96  Me.  659,  dis- 
tinguished. 

(Official.) 

Appeal  from  Supreme  Judicial  Court,  Cum- 
berland County. 

f  L  See  Nuisance,  vol.  87,  Cent.  Dig.  U  68,  78. 


BlU  by  Setb  Sterling  against  Ella  A.  Ulttle- 
fleld  and  another.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Dismissed. 

Bill  In  equity  brought  by  the  plaintiff.  In 
which  he  alleged  that  he  Is  the  owner  of  c«- 
tain  premises  on  Peaks  Island,  to  'which 
premises  is  appurtenant  a  right  of  way  over 
land  now  owned  by  the  defendant  Llttlefield. 
across  which  way  the  defendant  Rounds,  as 
tenant  of  Llttlefield,  has  erected  a  building. 
Which  wholly  obstructs  this  way  and  com- 
pletely cuts  off  the  plaintiff  from  access  to 
the  seashore  on  Peaks  Island.  The  bill  al- 
leged further  that  the  plaintiff  and  those 
through  whom  he  acquired  title  have  used 
the  way  continuously  for  all  purposes  con- 
nected with  the  seashore  since  the  year 
1828,  when  the  way  was  granted.  The  plain- 
tiff therefore  prayed  that  the  defendant 
Rounds  be  ordered  to  remove  all  obstruc- 
tions to  the  use  of  this  way  erected  by  him 
or  his  agents  or  employes,  and  that  both  de- 
fendants be  enjoined  from  interfering  with 
the  use  of  this  way  by  the  plaintiff.  The 
defendants  demurred,  alleging  as  causes  that 
the  plaintiff  has  a  plain,  adequate,  and  com- 
plete remedy  at  law,  and  also  that  It  does 
not  appear  from  the  plaintiff's  bill  that  his 
title  or  right  relative  to  this  way  has  ever 
been  previously  determined  in  an  action  at 
law,  or  that  there  is  any  impediment  to  such 
an  action  being  brought,  or  that  there  ever 
was  or  now  is  any  authentic  record  of  such 
title. 

The  presiding  Justice  in  the  first  Instance 
sustained  the  demurrer  and  dismissed  the 
bill.    The  plaintiff  appealed  to  this  court. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  and 
SPEAR,  JJ. 

Wm.  H.  Gulliver,  B.  D.  &  H.  M.  Verrill. 
and  O.  D.  Booth,  for  plaintiff.  Clarence  W. 
Peabody  and  Frederick  V.  Chase,  for  defend- 
ants. 


WISWELL,  C.  J.  This  court,  from  the 
time  of  Its  earliest  decision  upon  the  subject 
until  the  present  time,  has  always  adhered  to 
the  general  rule  that  while,  in  a  proper  case, 
equity  will  Interfere  to  prevent  a  tlireatened 
and  prospective  nuisance,  it  will  not  take 
Jurisdiction  to  compel  the  removal  of  an  al- 
leged nuisance  which  Is  already  existing,  and 
restrain  its  continuance  by  Injunction,  until 
the  alleged  infringement  of  the  complain- 
ant's rights  and  the  existence  of  the  nuisance 
resulting  therefrom  have  first  been  estab- 
lished In  an  action  at  law.  To  this  rule 
there  are  imdoubtedly  various  exceptions 
which  have  been  recognized  by  the  court 
The  aid  of  the  equity  court  and  Its  inter- 
vention by  Injunction  may  be  Invoked  In 
the  case  of  an  existing  nuisance,  notwith- 
standing that  the  right  has  not  been  first  de- 
termined, when  the  necessity  is  Imperious,  or 
where  Immediate  and  irreparable  injaty  is 
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threatened  unless  relief  be  glyen  in  equity, 
or  where,  on  account  of  the  necessity  of  a 
multiplicity  of  suits  at  law,  or  even  for  some 
other  sufficient  reason,  the  remedy  at  law 
would  be  inadequate.  It  is  only  necessary 
to  refer  to  some  of  the  decisions  of  this  court 
In  which  this  rule  has  been  stated.  Porter 
V.  Witham,  17  Me.  292;  Vamey  v.  Pope,  60 
Me.  182;  RockU'd  y.  Rockland  Water  Com- 
pany, 86  Me.  65,  29  Atl.  935;  Tracy  T.  Le 
Blanc,  89  Me.  804,  36  Atl.  399. 

In  the  decision  of  the  case  of  Davis  v. 
Auld,  96  Me.  669,  63  AtL  US,  It  was  not  in- 
tended to  depart  from  this  general  rule  to 
the  slightest  extent.  Upon  the  contrary,  it 
Is  there  referred  to  as  the  "recognized  limita- 
tion of  equity  procedure  in  nuisance  cases." 
But  the  court  in  that  case,  in  construing  the 
statute  of  1891,  under  which  the  proceeding 
was  commenced,  decided  that  this  statute 
would  be  superfluous,  as  the  court  already 
had  the  power  to  abate  the  nuisance  after 
verdict,  or  to  stay  or  prevent  the  nuisance 
pending  the  prosecution,  unless  the  Legisla- 
ture, by  the  passage  of  the  act  of  1891,  in- 
tended to  increase  the  power  of  the  court, 
or  at  least  to  facilitate  the  exercise  of  such 
power  as  It  already  possessed  in  nuisance 
cases,  and  that  this  was  the  evident  inten- 
tion of  the  Legislature.  The  question  pre- 
sented in  that  case  depended  upon  the  con- 
struction and  effect  to  be  given  to  a  particu- 
lar statute. 

In  this  case  the  complainant  alleges:  That 
he  is  entitled  to  a  right  of  way  from  land 
owned  by  him  to  the  shore,  the  easement  be- 
ing thus  described  in  the  first  deed  In  which 
it  was  created  In  1828:  "Together  with  the 
privilege  of  using  the  wharf  on  said  Trott's 
land,  paying  a  due  proportion  of  the  expense 
for  keeping  said  wharf  in  repair,  and  also 
a  convenient  land  passageway  for  an  ox 
team  from  said  wharf  through  said  Trotfs 
land  to  land  first  mentioned."  That  one  of 
the  respondents  as  lessee  or  under  some 
license  from  the  present  owner  of  the  servi- 
ent estate  had,  before  the  commencement  of 
the  bill,  wrongfully  obstructed  this  right  of 
way  by  erecting  a  wooden  building  on  the 
servient  estate,  "which  wholly  obstructs  the 
plaintifTs  said  right  of  way  across  said  lot 
to  the  seashore." 

There  Is  no  allegation  in  the  bill  that  the 
complainant's  rights  have  been  determined 
In  an  action  at  law.  There  is  no  allegation 
from  which  it  can  be  Inferred  that  there  is 
any  imperious  necessity  for  invoking  the  aid 
of  equity  to  remove  by  injunction  the  al- 
ready existing  nuisance,  if  nuisance  it  is. 
The  allegations  do  not  bring  the  case  within 
any  of  the  exceptions  to  the  general  rule 
above  stated.  The  right  of  the  plaintiff  is 
not  clear.  It  is  evident  from  an  inspection 
of  the  bill  that  his  right  must  largely  depend 
upon  oral  testimony.  The  ruling  of  the 
court  below  In  sustaining  the  defendants' 
demurrer  to  the  bill  was  correct. 

Apneal  dismissed,  with  additional  costs. 


UTTLEFIELD  et  aL  t.  MORRILU 

(Supreme  Judicial  Court  of  Maine.    May  1, 

liK)3.) 

LISN—LOOa— LABORER— INDBPENDBNT  CON- 
TRACTOR. 

1.  Rev.  St.  c.  91,  8  38,  as  amended  by  chap- 
ter 183,  p.  172,  Pub.  St.  1888,  giving  a  statu- 
tory lien  for  labor  on  logs,  was  designed  for 
the  protection  of  laborers  only,  and  not  for  in- 
dependent contractors. 

2.  The  phrase  "whoever  labors"  In  the  above- 
named  statute  is  equivalent  to  the  word  "la- 
borer," and  means  no  more. 

3.  A  "laborer,"  in  the  statutory  sense,  is  one 
who  performs  manual  labor  for  wages  under 
the  direction  of  his  employer. 

4.  One  who  contracts  to  do  a  specific  piece 
of  work,  which  he  may  perform  by  his  own 
labor  or  by  the  labor  of  others,  is  not  a  labor- 
er in  tii«  statntory  sense,  even  though  he  in 
fact  performs  the  entire  work  with  ■  his  own 
labor.  In  such  case  he  does  not  work  for  wa- 
ges, but  to  save  paying  wages. 

6.  The  fact  that  sucn  contractor's  compensa- 
tion is  by  the  contract  made  proportional  to  the 
extent  of  the  work  contracted  for  does  not 
make  his  compensation  of  the  nature  of  wagea^ 
nor  make  him  a  laborer. 

6.  One  who  contracts  to  cut  and  haul  all  the 
logs  and  lumber  on  a  definite  tract  of  land  at  a 
fixed  price  per  M  is  as  to  that  work  a  contract- 
or, and  not  a  laborer,  and  hence  is  not  entitled 
to  a  lien  tor  such  labor  as  he  personally  per- 
forms. 

(Official.) 

Report  from  Supreme  Judicial  Court,  York 
County. 

Albert  Uttiefleld  and  another  against  Frank 
A.  Morrill.  Case  reported.  Judgment  for 
defendant 

Action  for  enforcing  a  lien  claim  tor  cut- 
ting, hauling,  and  sticking  266,800  feet  of 
logs  and  lumber  by  the  plaintiffs  by  virtue 
of  a  contract  with  one  Frank  A.  Morrill, 
and  by  and  wltb  the  consent  of  Boscoe  U. 
Morrill,  the  supposed  owner. 

Argued  before  EMERY,  WHITEHOUSE, 
STBOUT,  savage;  POWERS,  and  PEA- 
BODY,  JJ. 

Fred  J.  Allen  and  Oeo.  F.  St  Leroy  Haley, 
for  plaintiffs.  S.  W.  Emery,  T.  H.  Slmes. 
and  G.  E.  Corey,  for  defendant 

EMERY,  J.  The  evidence  shows  these 
facts:  One  Frank  A.  Morrill,  apparently 
having  bargained  for  all  the  log  stumpage 
on  a  certain  tract  of  land,  contracted  with 
these  Plaintiffs  for  them  to  cut  and  haul  at  a 
fixed  price  of  (2.25  per  M  all  the  logs  and 
lumber  on  that  tract  This  contract  the 
plaintiffs  at  first  "let  out  by  the  thousand" 
to  other  parties,  who  abandoned  the  work 
after  cutiing  and  hauling  about  100  M.  The 
plaintiffs  then  hired  other  workmen,  and  with 
their  help  and  with  their  own  work  and 
teams  finished  the  contract  cutting  and  haul- 
ing in  all  205.3  M,  including  the  100  M  above 
mentioned.  During  the  progress  of  the  work 
Mr.  Morrill  paid  them  $300  on  account,  all 
of  which  they  paid  over  to  the  men  In  their 
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employ  as  tbeir  wages  for  work  done  on  the 
logs  and  lumber.  All  tbis  was  done  with 
the  knowledge  and  consent  of  Morrill. 

The  plaintiffs  now  bring  this  action  of  as- 
sumpsit upon  an  account  annexed  for  cutting 
and  hauling  the  266.3  M  at  $2.25  per  M, 
giving  credit  for  the  $300  paid,  and  claim- 
ing a  balance  of  f206.93.  For  this  balance 
they  also  claim  a  etatutory  lien  on  the  logs 
and  lumber,  which  latter  claim  the  present 
owners  of  the  logs  and  lumber  resist;  Frank 
A.  Morrill  having  been  defaulted. 

The  lien  Is  claimed  under  Bev.  St.  1883,  C 
91.  {  38,  as  amended  by  chapter  183,  p.  172, 
Pub.  Laws  1889,  which  is  as  follows:  "Who- 
ever labors  at  cutting,  hauling,  rafting  or 
driving  logs  or  lumber,  or  at  cooking  for  per- 
sons engaged  in  such  labor,  or  in  aboeing 
horses  or  oxen  or  repairing  property  while 
thus  employed,  has  a  lien  thereon  for  the 
amount  due  for  his  personal  services  and  the 
services  performed  by  his  team." 

The  llminal  question  is  whether  the  evi- 
dence brings  these  plaintiffs  within  the  pur- 
view of  the  statute,  and  to  this  question  the 
answer  must  be  in  the  negative.  It  is  now 
settled  that  the  statute  is  designed  solely  for 
the  protection  of  laborers  performing  phys- 
ical labor  with  their  own  hands  and  with 
their  teams,  under  the  direction  of  an  em- 
ployer, and  for  fixed  wages,  and  that  the 
subject-matter  of  that  protection  is  solely  the 
wages  earned  by  such  laborers.  Rogers  v. 
Dexter  and  Piscataquis  Railroad  Company, 
85  Me.  374,  27  AO.  257,  21  L.  R.  A.  628; 
Blanchard  v.  Portland  and  Rumford  Falls 
Railway,  87  Me.  241,  32  AO.  890;  Meands  v. 
Park,  95  Me.  527,  50  AtL  706;  Richardson  v. 
Hoxle,  90  Me.  227,  38  Atl.  142. 

It  Is  true,  these  plaintiffs  performed  some 
physical  labor,  and  also  used  their  own  teams 
to  some  extent,  on  these  logs  and  lumber; 
but  they  did  not  so  do  under  the  direction  of 
an  employer,  and  for  mere  wages.  They  bad 
not  merely  hired  out  their  personal  labor. 
Tbey  bad  taken  a  contract  to  cut  and  haul 
all  the  logs  on  the  tract,  and  were  Independ- 
ent in  their  method  of  doing  it,  and  were 
carrying  out  their  contract  largely  through 
the  labor  of  others  employed  by  tbem.  They 
were  contractors  engaged  in  a  business  en- 
terprise from  which  they  expected  profits 
which  might  be  more  or  less,  according  to 
circumstances.  They  were  not  mei»  labor- 
era  working  for  fixed  wages,  the  rate  of 
which  would  not  be  varied  by  circumstan- 
ces. When  they  labored  themselves,  it  was 
not  for  wages,  but  to  increase  profits  by 
saving  wages.  Had  the  enterprise  proved 
profitable,  they  could,  and  undoubtedly 
would,  have  retained  all  the  profits,  however 
much  in  excess  of  the  customary  wages  in 
such  work,  and  would  have  allowed  no  re- 
bate to  the  owners  of  the  logs.  Hence,  if 
the  enterprise  bas  proved  unprofitable,  they 
st(ould  not  and  cannot  repudiate  their  posi- 
tion as  contractors  and  recover  wages  as  la- 
boi^rs. 


In  RogeiB  v.  Dexter  and  PiscataqulB  BaS- 
road  Co.,  85  Me.  372,  874,  27  Atl.  257.  21  I. 
B.  A.  528,  above  cited,  the  plaintlir  had  con- 
tracted to  do  a  certain  amount  of  grubbing 
for  the  construction  of  a  railroad  bed  at  a 
fixed  price  per  square  yard.  He  employed 
other  men,  but  also  labored  personally  and 
physically  with  them  In  tbe  manual  labor  vt 
grubbing.  Having  thus  <  npleted  tbe  work, 
and  not  being  paid  theretor  by  tbe  general 
contractor  for  the  whole  road,  be  sougbt  to 
recover  of  the  railroad  company  under  Bev. 
St.  1883,  c.  51,  S  141,  making  raUroad  com- 
panies liable  to  "laborers  employed  for  la- 
bor actually  pKformed  on  the  road."  It  was 
held  he  could  not  recover  of  tbe  company 
even  for  his  own  labor  thus  actually  per- 
formed on  the  road,  since  he  was  not  a  ''la- 
borer" in  the  statutory  sense  of  tbe  word, 
but  was  an  independent  contractor,  whose 
personal  labor  was  not  for  wages,  but  to 
save  paying  wages.  In  Meands  v.  Park,  95 
Me.  527,  50  Atl.  706,  above  cited,  tbe  doc- 
trine above  quoted  from  Rogers  v.  Dexter 
and  Piscataquis  Railroad  Co.  was  affirmed, 
and  held  applicable  to  cases  of  liens  claimed 
on  logs  and  lumber. 

The  cases  Bondur  v.  Le  Bourne,  79  Me. 
21,  7  Ati.  814,  and  Ouelette  v.  PlnlT.  93  Me. 
168,  44  Atl.  616,  are  cited  in  argument,  but 
they  are  easily  distinguishable  firom  tbis  case. 
In  those  cases  the  plaintiffs  did  not  engage  in 
a  business  enterprise  out  of  which  they  migbt 
make  a  profit  or  a  loss,  according  to  circum- 
stances. Tbey  simply  hired  out  tbeir  own 
personal  labor  at  a  fixed  wage,  the  rate  of 
which  was  not  to  be  varied  by  circnmBtances, 
and  they  were  under  the  personal  direction 
of  their  employer,  it  is  true  they  were  to  be 
paid  by  tbe  cord.  Instead  of  by  tbe  day  or 
week,  etc.,  and  In  this  respect  tbe  cases 
cited  resemble  this  case  at  I>ar;  but  the  rate 
of  wages  can  be  fixed  as  well  by  the  piece  as 
by  time,  and  they  stlU  be  wages.  That  la- 
borers are  paid  by  the  piece-  instead  of  by 
time  does  not  change  tbeir  character  as  la- 
borers. Tbeir  earnings  are  none  tbe  less 
their  wages,  and  fixed  wages,  which  tbe  stat- 
ute was  enacted  to  protect 

Judgment  for  the  owners,  Boscoe  H.  Mor- 
rlU  and  Cbas.  H.  Hames. 


FLETCHER  et  al.  v.  TUTTLB  et  nx. 

(Supreme  Judicial  Court  of  Maine.    April  27, 

1903.) 

ATTACHMENT  —  PRACDULENT  CONVETANCH  — 
CREDITORS'  REMEDIES— EQUITY 
—BANKRUPTCY. 

1.  Where  tbe  title  to  real  estate  was  once 
in  a  debtor,  bat  has  been  conveyed  by  him  for 
the  purpose  of  defrauding  lug  creditors,  aa  at- 
tachment may  be  made  by  a  creditor,  aud  the 
property  subsequently  seized  upon  execution, 
precisely  as  if  do  such  conveyance  had  been 
made  or  attempted;  a  conveyance  under  tiieae 
circumstances  being  regarded  as  void .  as   to  a 

1 1.  See  Fraudulent  Conveyuieaa,  ttH.  M.  Oaat. 
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creditor  vbo  was  intended  to  be  defraud«d. 
After  title  has  been  acQuired  by  tiie  levying 
creditor,  he  majr  maintHln  au  action  at  law  to 
recover  posacBsion  of  the  premises,  or  he  may 
resort  to  eqnity  to  have  tlie  apparent  elond  up- 
on his  title  removed. 

2.  But  where  the  debtor  ha*  never  had  the 
legal  estate,  bat  has  paid  the  purchase  money, 
and  caused  the  land  to  be  conveyed  by  a  third 
person  to  bis  wife  or  to  somebody  else,  he  has 
never  had  any  title  that  can  be  seiced  or  taken 
on  execution.  In  snch  a  case  the  creditor  must 
resort  to  equity  in  order  to  take  property  stand- 
ing in  the  name  of  the  wife,  which,  under  the 
statute,  may  be  taken  as  the  property  of  the 
husband  to  pay  his  debts  contracted  before  such 
purchase. 

3.  The  only  object  of  an  attachment  of  prop- 
erty opon  mesne  process  is  to  obtain  a  lien  ap- 
on  the  property  attached,  which  will  continue 
nntil  final  judgment  is  obtained,  and  which  may 
then  be  enforced  by  a  seizure  upon  the  execu- 
tion. Real  estate  which  cannot  be  seised  upon 
execution  cannot  be  attached  opon  mesne  pro- 
cess in  an  action  at  common  law. 

4.  The  complainants  commenced  a  common- 
law  action  against  Tnttle,  and  attempted  to 
make  an  attachment  thereon  of  certain  real 
estate,  the  legal  title  to  which  was  never  in  the 
defendant,  but  which,  it  is  alleged,  was  bought 
and  paid  for  by  him,  and  which  he  caused  to 
be  conveyed  to  his  wife  for  the  purpose  of 
defrauding  the  complainants,  who  were  existing 
creditors  at  the  time;  he  being  at  that  time  in- 
solvent. While  that  action  was  pending,  but 
more  than  four  months  after  the  attempted  at- 
tachment, the  defendant  in  that  action  filed  his 
petition  in  bankruptcy,  was  subsequently  ad- 
judged a  bankrupt,  and  still  later  received  his 
discharge.  Thereupon  the  plaintiffs  discontin- 
ued as  to  the  defendant — the  cause  of  action  be- 
ing one  that  was  provable  in  bankruptcy— but 
took  judgment  agamst  the  property  claimed  to 
have  been  attached.  Execution  was  Issued  up- 
on this  judgment,  upon  which  the  plaintiffB 
caused  the  property  oUUmed  to  be  attached  to 
be  seized  and  sold  by  the  sheriff  at  public  auc- 
tion. The  propert7  was  bought  in  by  the  judg- 
ment creditors,  the  complainants  In  this  bill, 
who  then  commenced  this  bill  in  eqnity,  in 
which  they  seek  to  have  perfected  the  title  thus 
attempted  to  be  acquired  by  the  seizure  and  sale 
on  execution. 

Held,  that  the  attempted  attachment  was  in- 
effectual, and  that  as  the  judgment  recovered 
by  tlie  complainants  was  only  against  the  prop- 
erty claimed  to  have  been  attached,  and  as 
there  was  no  property  attached,  the  complain- 
ants are  not  entitled  to  the  relief  sought  for. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Somerset  County. 

Bill  by  George  H.  Fletcher  and  others 
against  Fred  Tuttle  and  wife.  Demurrer  sus- 
tained, and  plaintiffs  except  Exceptions 
OTermled. 

This  was  a  bill  In  equity,  praying  for  the 
conveyance  of  certain  real  estate  alleged  to 
have  been  conveyed  in  fraud  of  the  plain- 
tiffs. 

It  was  agreed  that  Fred  Tattle,  one  of  the 
defendants,  filed  his  petition  in  bankruptcy 
December  1&,  1899,  was  declared  bankrupt 
December  30,  l$li9,  and  was  granted  a  dis- 
charge March  19,  1900;  that  plaintiffs  dls- 
conituDMl  as  to  liim,  and  took  Judgment 
agulusc  the  property  attached,  as  set  forth 
In  the  bill.  The  bill  is  to  be  considered  as 
though  those  facts  duly  appeared  on  the 
'4lo<^t  <u>d  ^ere  properly  set  out  in  th»  bill. 


This  blU  came  on  (or  hearing  on  bill  and 
demurrer,  and  It  was  ordered,  adjudged, 
and  decreed  that  the  demurrer  be  sustained 
and  the  bill,  dismissed. 

Argued  before  WISWELL,  0.  J^  and  EM- 
ERY, WHITEHOUSE,  8TR0UT,  and  8AV- 
AGEh  JJ. 

Geo.  W.  Gower,  for  plaintiffs.  A.  E.  & 
B.  C.  Butler,  for  defendants. 

WISWELL,  0.  J.  This  case  comes  to  the 
law  court  upon  the  complainants'  exception 
to  the  ruling  of  the  sitting  Justice  sustaining 
a  demurrer  to  tha  complainants'  bill  in  eq- 
uity. 

The  complainants  base  their  claim  for  re- 
lief upon  these  facts,  either  alleged  in  the 
bill,  or  which  It  la  agreed  may  be  considered 
as  If  alleged:  On  March  6, 1883,  certain  real 
estate,  paid  for  out  of  the  property  of  the 
respondent  Fred  Tuttle,  was  conveyed  to  bis 
wife,  Ella  M.  Tuttle,  the  other  respondent 
Subsequently  the  hosbaud  made  extensive 
Improvements  upon  this  real  estate,  which 
were  also  paid  for  out  of  his  property.  It  is 
alleged  that  this  oonveyance  to  the  wife  was 
made  for  the  purpose  of  defrauding  the  cxed- 
itors  of  the  husband,  who  was  at  the  time 
insolvent  Prior  to  the  time  of  the  convey- 
ance the  complainants  were  creditors  of  Fred 
Tuttle,  by  virtue  of  a  note  given  by  him  to 
them  on  November  16,  1889,  which  indebted- 
ness has  never  been  paid.  On  August  SI, 
1897,  they  commenced  suit  upon  this  note 
against  Fred  Tuttle,  and  caused  his  real  es- 
tate, and  especially  all  his  right  title,  and 
Interest  in  and  to  the  real  estate  conveyed 
to  his  wife,  to  be  attached.  While  that  ac- 
tion was  pending,  on  December  9,  1899,  the 
defendant  in  that  action  filed  his  petition 
In  bankruptcy,  was  subsequently  adjudged 
a  bankrupt  and  still  later  received  his  dis- 
charge. The  plaintiffs  thereupon  discontin- 
ued as  to  the  defendant  the  cause  of  action 
being  one  that  was  provable  in  bankruptcy, 
but  took  Judgment  against  the  property  claim- 
ed to  have  been  attached.  Execution  was 
issued  upon  this  Judgment  upon  which  the 
plaintiffs  caused  the  property  claimed  to  be 
attached  to  be  seized  and  sold  by  the  sher- 
iff at  public  auction;  all  of  the  statutory- 
provisions  in  relation  to  snch  seizure  and  sale 
having  been  observed.  The  property  was 
bought  in  by  the  Judgment  creditors,  the 
complainants  In  this  bill;  they  being  the 
highest  bidders  therefor.  This  bill  In  equity 
was  then  commenced  by  tbem.  In  which  they 
seek  to  have  perfected  the  title  thus  attempt- 
ed to  be  acquired  by  the  seizure  and  sale  on 
execution,  to  have  the  conveyance  to  the 
wife  adjudged  fraudulent  and  to  obtain  a 
decree  ordering  the  respondents— the  defend- 
ant In  the  original  action  and  his  wife— to 
convey  the  premises  to  the  complainants. 

In  the  case  of  Stlckney  ft  Babcock  Ooal 
Company  v.  Goodwin.  9S  Me.  246,  49  AtL 
1039,  85  Am.  St  Rep.  406»  thla  eonrt  dsdda* 
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—following  previous  decisions  of  the  court 
upoo  the  same  question  under  a  former  bank- 
ruptcy act— that  an  attachment  of  real  es- 
tate made  more  than  four  months  prior  to 
the  time  of  filing  the  petition  in  bankruptcy 
by  or  against  the  defendant  Is  not  dissolved 
by  the  filing  of  such  petition  and  the  subse- 
quent proceedings  in  bankruptcy,  and  that 
where  there  is  a  valid  and  existing  attach- 
ment, which  has  not  l>een  dissolved  by  the 
bankruptcy  proceedings,  the  plaintiff  may 
have  Judgment  against  the  property  attach- 
ed, although  the  cause  of  action  is  provable 
in  bankruptcy,  and  a  personal  Judgment 
against  the  debtor  is  thereby  prevented.  In 
this  case  the  petition  in  bankruptcy  was  not 
filed  until  more  than  two  years  after  the 
attempted  attachment,  so  that,  if  there  was 
a  valid  attachment,  It  was  not  thereby  dis- 
solved, and  the  Judgment  against  the  prop- 
erty attached  was  properly  rendered.  If, 
upon  the  other  hand,  there  was  no  attach- 
ment, then  this  Judgment  Is  of  no  conse- 
quence, and  the  basis  of  this  proceeding  In 
equity  falls. 

This  raises  the  question  as  to  whether  or 
not  an  attachment  can  be  made  of  real  es- 
tate In  a  common-law  action,  the  legal  title 
to  which  was  never  in  the  defendant,  but 
which  was  paid  for  out  of  the  property  of 
the  husband,  and  conveyed  by  a  third  party 
to  the  wife  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  husband's  cred- 
itors; the  suit  being  commenced  by  a  cred- 
itor whose  debt  existed  prior  to  and  at  the 
time  of  such  conveyance. 

It  is  well  settled  by  numerous  decisions 
that  where  the  title  to  real  estate  waa  once 
in  the  debtor,  but  has  been  conveyed  by  him 
for  the  purpose  of  defrauding  his  creditors, 
an  attachment  may  be  made,  and  the  prop- 
erty subsequently  seized  upon  execution,  pre- 
cisely as  if  no  such  conveyance  had  been 
made  or  attempted;  a  conveyance  under 
these  circumstances  being  regarded  as  void 
as  to  a  creditor  who  was  intended  to  be  de- 
frauded. After  title  has  been  acquired  by 
the  levying  creditor,  he  may  maintain  an 
action  at  law  to  recover  possession  of  the 
premises,  or  he  may  resort  to  equity  to  have 
tlie  apparent  cloud  upon  his  title  removed; 
the  right  to  make  a  levy  upon  premises  thus 
fraudulently  conveyed  being  expressly  given 
by  statute.    Rev.  St  c.  76,  $  14. 

It  is  equally  well  settled  in  this  state,  not- 
withstanding the  provision  of  Rev.  St.  c. 
61,  {  1,  whereby,  "when  payment  was  made 
for  property  conveyed  to  her  [the  wife]  from 
the  property  of  her  husband,  or  it  was  con- 
veyed by  him  to  her  without  a  valuable  con- 
sideration, it  may  be  taken  as  the  property 
of  her  husband,  to  pay  his  debts  contracted 
before  such  purchase,"  that  property,  the  ti- 
tle to  which  is  acquired  by  the  wife  by  a 
conveyance  from  a  third  person,  under  these 
circumstances,  cannot  be  taken  by  levy  of 
execution  so  as  to  transfer  the  legal  title 
to  the  levying   creditor.    That  is,  in   cas'es 


where  the  debtor  has  never  bad  tbe  legal 
estate,  but  has  paid  the  purchase  money,  an] 
caused  the  land  to  be  conveyed  by  a  third 
person  to  liis  wife,  he  has  never  bad  any  title 
that  can  be  seized  on  executioiu  In  such  a 
case  the  creditor  must  resort  to  equity  in 
order  to  take  the  property  standing  in  the 
name  of  the  wife,  which,  under  the  statute 
above  cited,  may  be  taken  as  the  property  of 
the  husband  to  pay  his  debts  contracted  before 
such  purchase.  Corey  v.  Greene,  51  Me.  114; 
Low  V.  Marco,  53  Me.  45;  and  numeroos 
other  cases. 

Under  these  circumstances,  can  a  prior  ex- 
isting creditor  acquire  a  lien  by  attachment 
of  the  property,  which  will  not  be  aCTected  by 
bankruptcy  proceedings  commenced  more 
than  four  months  after  such  an  attachment 
was  made?  Or,  in  other  words,  can  real  es- 
tate be  attached  upon  mesne  process,  which 
cannot  be  seized  upon  the  execution  Issued  on 
the  Judgment  recovered  In  the  action  upon 
which  the  attachment  was  made?  The  de- 
termination of  this  question  necessarily  de- 
pends upon  the  statutory  provisions  in  tliis 
state. 

By  Rev.  St.  c.  81,  f  56,  "all  real  estate  lia- 
ble to  be  taken  in  execution  as  provided  Is 
chapter  76;  the  right  to  cut  and  carry  away 
grass  and  timber  from  land  sold  by  this  state 
or  Massachusetts,  the  soil  of  wbich  is  not 
sold;  and  all  other  rights  and  interests  in  real 
estate,  may  be  attached  on  mesne  process, 
and  held  to  satisfy  the  Judgment  recovered 
by  the  plaintiff;  but  the  officers  need  not  ea- 
ter on  or  view  the  estate  to  make  such  at- 
tachments." Tills  language,  "and  all  other 
rights  and  Interests  in  real  estate,"  Is  very 
broad  and  comprehensive,  but  an  examina- 
tion of  the  original  acts  of  the  Legislature 
which  have  been  condensed  into  this  clause 
shows  specifically  what  rights  and  interests 
in  real  estate  were  thereby  made  attachable. 
In  1829  the  Legislature  passed  an  act  makla; 
the  estate,  right,  title,  or  interest  which  any 
person  tias  by  virtue  of  a  bond  or  contract  in 
writing,  to  a  conveyance  of  real  estate,  upon 
condition  to  l)e  performed,  attachable  on 
mesne  process.  In  1833  an  act  was  passed  to 
the  effect  that  the  right  which  any  debtor 
may  have  of  redeeming  from  the  purchaser 
any  equity  of  redemption  wbich  may  have 
been  sold  on  execution  against  such  debtor, 
and  also  the  right  which  any  debtor  may 
have  of  redeeming  from  a  Judgment  creditor 
after  levy  on  execution,  were  made  attach- 
able upon  mesne  process.  These  provisions 
were  preserved  more  nearly  in  their  original 
form  In  the  Revision  of  1857,  but  in  the  Re- 
vision of  1871  they  were  condensed  Into  the 
language  above  quoted. 

It  Is  a  familiar  principle  that  no  change  of 
legislative  purpose  is  to  be  Inferred  from  a 
mere  condensation  of  prior  statutes  in  a  sub- 
sequent revision.  So  that  the  language  of  the 
clause  as  It  now  exists  In  the  Revised  Stat- 
utes, when  traced  to  tbe  original  enactments 
for  the  purpose  of  ascertaining  its  meaning. 
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does  not  give  authority  for  such  an  attach- 
ment as  is  here  rdled  upon.  And  it  has  been 
frequently  decided  that  certain  Interests  in 
land  cannot  be  attached— for  Instance,  the  in- 
terest in  real  estate  of  a  mortgagee.  See 
Smith  y.  People's  Bank,  24  Me.  185,  and  a 
number  of  later  cases.  Again,  it  would  hard- 
ly be  claimed  that  the  right  of  a  widow  to 
baTe  dower  assigned  to  her  out  of  the  real 
estate  of  her  deceased  husband,  under  the 
law  prior  to  the  amendment  of  1895,  could  be 
attached,  although  such  a  right  was  certainly 
a  valuable  interest  in  real  estate.  That  this 
right  could  not  be  attached  was  decided  in 
the  case  of  McMahon  t.  Gray,  150  Mass.  289, 
22  N.  B.  923,  15  Am.  St.  Rep.  202,  5  L.  R.  A. 
748. 

But  we  think  that  a  consideration  of  the 
purpose  of  attachment  upon  mesne  process 
win  determine  the  question.  The  only  object 
of  an  attachment  Is  to,  obtain  a  lien  upon  the 
property  attached,  which  will  continue  until 
final  Judgment  Is  obtained,  and  which  may 
then  be  enforced  by  a  seizure  upon  the  execu- 
tion. When  a  lien  Is  thus  acquired  by  Tlrtne 
of  a  valid  attachment,  the  subsequent  seizure 
of  the  property  upon  execution,  within  the 
time  allowed  by  statute,  will  relate  back  to 
the  date  of  the  attachment,  and  take  preced- 
ence of  Intervening  attachments  or  convey- 
ances, and  this  is  all  that  Is  accomplished 
by  an  attachment.  It  follows  that  an  attach- 
ment Is  valueless  unless  the  lien  thns  acquired 
can  be  subsequently  enforced  by  a  seizure  of 
the  property  upon  the  execution.  As  we 
have  seen,  the  only  purpose  of  the  attach- 
ment is  to  acquire  a  lien  that  may  be  subse- 
quently enforced  by  extending  the  execution 
upon  the  property  attached.  In  fact,  the  lan- 
guage of  the  statute  Is  that  the  property  de- 
scribed "may  be  attached  upon  mesne  pro- 
cess, and  held  to  satisfy  the  Judgment  recov- 
ered by  the  plaintiff."  This  necessarily 
means,  we  think,  that  the  property  attached 
may  bie  held  to  satisfy  the  judgment,  by  en- 
forcing the  execution  Issued  thereon.  At- 
tachment on  mesne  process  and  levy  upon 
execution  are  so  inseparably  connected  that 
the  former  is  a  useless  ceremony  unless  it  can 
be  made  effective  by  the  latter. 

In  regard  to  all  Interests  In  real  estate 
which  have  been  made  attachable  by  legisla- 
tive enactment,  such  as  the  right  to  redeem 
real  estate  under  mortgage,  levy,  sale  on  exe- 
cution, or  for  taxes,  or  a  right  to  a  convey- 
ance under  contract,  express  provision  is 
made  by  statute  as  to  the  manner  of  pro- 
ceeding in  the  seizure  and  levy  or  sale  upon 
execution,  while  in  the  case  of  property  con- 
veyed by  a  third  person  to  the  wife,  and 
paid  for  by  the  husband,  no  such  provision  Is 
made;  and  the  court  has  decided  in  numei^ 
ons  cases,  as  we  have  seen,  that  a  seizure 
upon  execution  in  such  a  case  cannot  be 
made. 

We  are  aware  of  no  statute  which  gives 
the  right  to  attach  upon  mesne  process  any 
property  which  cannot  be  seized  upon  the  ex- 


ecution subsequently  obtained,  and  of  no 
case  in  which  it  has  been  held  that  such  a 
right  exists.  Upon  the  contrary,  in  Smith  v. 
People's  Bank,  24  Me.  185,  the  right  to  seize 
upon  execution  is  made  the  test  as  to  wheth- 
er or  not  there  is  a  right  to  attach.  It  is 
there  said:  "If  the  interest  of  a  mortgagee 
cannot  be  taken  in  satisfaction  of  an  execu 
tion.  It  cannot  be  the  subject  of  attachment 
upon  mesne  process." 

There  is  another  reason  why  we  think  It 
is  apparent  that  an  attachment  cannot  be 
made  in  such  a  case.  By  Rev.  St.  c.  81,  i  67, 
"an  attachment  of  real  or  personal  estate 
continues  for  thirty  days  and  no  longer,  after 
Judgment  in  the  original  suit,"  except  In 
cases  not  applicable  here.  In  order  to  en- 
force a  lien  acquired  by  attachment,  a  seizure 
upon  the  execution  must  be  made  within  that 
period  of  time.  What  can  be  done  to  enforce 
a  Hen  acquired  by  attachment.  If  no  seizure 
can  be  made  upon  the  execution?  How  long 
after  Judgment  In  the  original  suit  would 
such  an  attachment  continue  in  force,  and 
how  would  it  eventually  be  dissolved?  These 
suggested  difficultieB  show  such  an  inherent 
inconsistency  in  an  attachment  of  an  Interest 
in  real  estate  which  cannot  be  taken  upon 
execution  to  satisfy  the  Judgment,  that  we 
are  forced  to  the  conclusion  that  an  attach- 
ment cannot  be  made  under  these  circum- 
stances. 

As  the  Judgment  recovered  by  these  com- 
plainants was  only  against  the  property 
claimed  to  have  been  attached,  and  as  there 
was  no  property  attached,  the  complainants 
are  not  entitled  to  the  relief  they  seek  In 
their  bill. 

Exceptions  overruled.   Demurrer  sustataed. 


STATE  y.  BASS. 

(Supreme  Judicial  Conrt  of  Maine.    April  27, 

1903.) 

INTOXICATINO  LIQUORS— ADVBRTISING  SALBS 

—PLACE  OK   PUBLISHING— MUNICIPAXi 

COURT— JURISDICTION. 

1.  Complaint  was  made  to  the  Sanford  Mu- 
nicipal court,  York  coonty,  against  the  respond- 
ent for  publishing  a  newspaper  in  which  were 
notices  of  the  sale  or  keeping  for  sale  of  >n- 
toxicatlug  liqnors,"  which  is  made  an  offense 
by  section  8,  chapter  366,  p.  311,  Pub.  Laws 
1885.  This  municipal  court,  as  provided  by  the 
act  establishing  it,  and  by  the  general  provi- 
sions of  law,  has  jurisdiction  only  of  offenses 
committed  within  the  limits  of  York  conntr, 
with  the  exception  of  certain  offenses  not  neces- 
sary to  be  considered. 

The  publication  of  the  notices  complained  of 
was  in  the  Bangor  Daily  Commercial,  of  which 
the  respondent  was  and  is  the  sole  owner  and 
publisher.  This  newspaper  is  entirely  compos- 
ed, edited,  and  printed  in  Bangor,  in  the  county 
of  Penobscot,  where  all  of  the  offices,  printing 
and  publishing  rooms  of  the  newspaper  are 
situated,  and  where  all  the  work  of  composing, 
editing,  printing,  and  publishing  the  paper  U 
done.  The  newspaper  is  first  issued  from  ita 
publishing  rooms  in  that  city,  entered  as  sec- 
ond-class mail  matter  at  the  Bangor  post  ofBce, 
aud  mailed  from  there  to  its  subscribers  in 
other  cities  and  towns.  The  complainant  was  a 
regular  subscriber  to  this  newspaper,  living  la 
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Saaford,  in  the  connt?  of  Tork,  where,  u  such 
subscriber,  he  received  by  mail  the  copy  of  the 
newspaper  which  contained  the  notices  of  the 
sale  or  Beeping  for  sale  of  intoxicating  liquors. 

Held,  tliat  the  langaace  of  the  statute  must 
be  siren  its  uatural  and  ordinary  signification 
in  the  connection  with  which  it  is  used.  That 
the  common  and  universal  meaning  of  the  word 
"publish,"  aa  well  as  the  technical  meaning  of 
the  word,  when  used  with  reference  to  a  bool^ 
magazine,  or  newspaper  is  to  issue,  to  send 
forth  to  the  public  for  sale  or  general  distribu- 
tion; that  the  newspaper  in  which  tbese  no- 
tices were  given  was  published  in  Bangor,  in 
the  county  of  Penobscot,  and  was  not  also  pub- 
lished in  York  county  because  of  the  fact  that 
a  copy  was  sent  to  a  subscriber  in  that  county. 

It  follows  that  the  offense  charged  was  not 
committed  within  the  limits  of  York  county, 
and  that  the  municipal  court  before  which  the 
proceedings  were  instituted  bad  no  Jorisdictioti. 

(Official.) 

Agreed  Statement  from  Supreme  Judicial 
Oonrt,  York  County. 

Complaint  against  Joseph  P.  Bass  for  the 
Tiolatlon  of  the  liquor  law.  Submitted  on 
agreed  statement  Complaint  and  warrant 
dismissed. 

Tills  was  a  complaint  nnder  Pub.  Lawa 
1885,  p.  311,  c.  866,  t  8,  and  originated  be- 
fore the  Sanford  municipal  court,  York  coun- 
ty.   Tlie  statute  is  as  follows: 

"Sec.  8.  Whoever  advertises  or  gives  no- 
tice of  the  sale  or  keeping  for  sale  of  intoxi- 
cating liquors,  or  knowingly  publishes  any 
newspaper  in  which  such  notices  are  given, 
aball  be  fined  for  such  oCTenae  the  sum  of 
twenty  dollars  and  coeta,  to  be  necovered  by 
'Complaint.  One-half  of  said  fine  to  com- 
plainant and  other  one-balf  to  the  town  in 
which  said  notice  is  published." 

On  being  arraigned,  the  respondent  sea- 
Mnably  filed  before  said  court  two  motions 
-to  dismiss  the  proceedings;  the  first  to  the 
Jurisdiction  of  the  court,  and  tbe  second  be- 
cause no  ofTense  was  alleged  in  the  com- 
plaint on  which  the  warrant  in  said  case  was 
Issued. 

Both  these  motions  were  denied  by  the 
court,  and  the  respondent  then  entered  a 
plea  of  not  guilty. 

The  state  then  introduced  its  evidence,  but 
the  respondent  offered  none.  Thereupon  the 
court  adjudged  the  respondent  guilty,  and 
imposed  a  fine  of  $20  and  costs,  from  which 
Judgment  an  appeal  was  taken  to  this  court 
sitting  at  nisi  prius. 

It  was  agreed  that  the  respondent  was,  on 
the  14th  day  of  January,  A.  D.  1902,  and 
from  that  time  up  to  and  including  the  26th 
day  of  April,  A.  D.  1902,  the  sole  owner  of  a 
plant  consisting  of  printing  presses,  boiler, 
engine,  linotype  machines,  cases,  type  ma- 
terial, and  printing  appliances,  etc.,  located 
on  Main  street,  in  Bangor,  Penobscot  county, 
state  of  Maine,  and  all  in  a  building  there 
situate,  owned  by  the  respondent;  that  said 
plant  was  from  said  14th  day  of  January, 
A.  D.  1902,  to  and  including  said  2Qth  day 
of  April,  A.  D.  1902,  used  by  the  respondent 
In  printing  and  getting  out  the  Bangor  Dally 
Commercial  and   Weekly  Commercial;  that 


all  of  the  offices  of  each  of  said  papers  vere, 
on  and  including  the  afore  days,  in  sik! 
building;  that  the  composition  of  the  du: 
ter,  the  setting  of  the  type,  the  preparatiaiK 
of  the  forms  for  presswork,  and  the  presi- 
work  Itself,  la  all  done  exclusively  in  nid 
building,  with  the  material  and  appliuuei 
owned  and  kept  there  by  the  respoDdest; 
that  said  Bangor  Dally  Commercial  is  first 
issued  from  Its  office  in  said  Bangor,  entered 
at  the  post  office  there  as  second-dats  nuil 
matter,  and  sent  out  thence  to  the  diffeteat 
towns  and  cities,  to  Its  subscribers,  of  vhidi 
the  complainant  in  this  case  was  one;  tint 
the  paper  mentioned  In  said  complaint  wu  in 
the  usual  course  of  business  printed  in  nid 
office,  entered  at  tbe  post  office  in  said  Bin- 
gor  as  second-class  mail  matter,  and  In  due 
course  of  mail  was  sent  to  and  received  b; 
said  complainant  at  said  Sanford,  la  said 
York  county,  as  a  regular  subscriber  to  siid 
paper.  In  the  same  manner  as  with  all  out «( 
town  subscribers. 

By  agreement  of  the  parties  the  cast  «ii 
reported  to  the  law  court,  for  that  court  to 
decide: 

First  Whether  the  alleged  offoiae  set  oat 
in  the  complaint  and  warrant  nnder  tbe 
foregoing  facts  and  circumstances,  wat  witb- 
in  tbe  Jiurisdiction  of  the  Sanford  mnoldptl 
court 

Second.  Whether  the  complaint  and  va- 
rant  in  the  aforesaid  case  were  snfflcient, 
and  whether  the  offense  referred  to  in  tbe 
statute  is  sufficiently  set  out  tbereiu. 

If  the  court  should  decide  both  questioDi 
in  favor  of  the  state,  Judgment  shall  be  final. 
and  the  Judgment  of  the  lower  court  to  be 
affirmed  with  costs;  otherwise  Judgment  ibil 
be  for  the  respondent 

Argued  before  WISWESLL,  C.  J.,  and  EM- 
ERY, WHITBHOUSE,  SAVAaS,  PEA- 
BODY,  and  SPEAR,  JJ. 

W.  S.  Mathews,  Co.  Atty.,  for  the  State 
P.  H.  Appleton,  H.  R.  Chaplin,  and  Edwls 
Stone,  for  defendant 

WISWELL,  a  J.  A  complaint  was  made 
to  the  Sanford  mimicipal  court  agabist  tlie  re- 
spondent for  publishing  a  newspaper  in  wblcb 
were  notices  "of  the  sale  or  keeping  (or 
sale  of  intoxicating  liquors,"  which  is  made 
an  offense  by  section  8,  c.  806,  p.  311,  Pob. 
Laws  1886.  Upon  this  complaint  a  wanut 
was  issued.  The  respondent,  upon  being  ar- 
raigned, witb  other  defenses  filed  a  motioii 
to  dismiss  the  complaint  and  warrant  be- 
cause of  the  want  of  Jurisdiction  of  tbe 
court.  This,  as  well  as  tbe  other  objectioiis 
to  the  proceedings,  was  overruled,  and  tbe 
case  brought  to  the  Supreme  Judicial  Ooart 
upon  appeal.  There  the  case  was  reported 
to  tbe  law  court  upon  an  agreed  statement 
of  facts. 

It  is  only  necessary  to  consider  the  Jod*- 
dictional  question  seasonably  raised  by  tbe 
respondent.  The  following  facts  ippMi 
from  tlie  agreed  statement  relative  to  tUi 
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<]ae8tloii:  The  publication  of  the  notices  com- 
plalned  of  was  In  the  Bangor  Dally  Commer- 
cial, of  which  the  respondent  la,  and  at  the 
time  alleged  In  the  complaint  was,  the  sole 
owner  and  pobUsher.  This  newspaper  Is 
entirely  composed,  edited,  and  printed  lb 
Ban£or,  in  the  county  of  Penobscot,  where 
all  of  the  offices,  printing  and  publishing 
rooms  of  the  newspaper  are  situated,  and 
where  all  the  work  of  composing,  editing, 
printing,  and  publishing  the  paper  la  done. 
The  newspaper  la  first  Issued  from  Its  pub- 
lishing rooms  in  that  city,  entered  as  second- 
class  mall  matter  at  the  Bangor  post  office, 
and  mailed  from  there  to  Its  subscribers  in 
other  dtlea  and  towns.  The  complainant 
waa  a  regular  subscriber  to  this  newspaper, 
and  lived  in  Sanford,  in  the  county  of  York. 
As  such  he  there  received  by  mall  a  copy 
of  the  newspaper  which  contained  the  adver- 
tisement of  the  sale  or  keeping  for  sale  of  ib- 
tozlcatlng  liquors,  the  advertisers  being  a 
firm  located  In  the  city  of  Philadelphia. 
■  The  Sanford  municipal  court,  as  provided 
by  the  act  establishing  it,  and  by  the  gen- 
eral provlsloiia  of  law,  has  Jurisdiction  only 
of  offenses  committed  within  the  limits  of 
JTork  county,  with  the  exception  of  certain 
offenses  not  necessury  to  be  here  consid- 
ered: so  that  the  question  to  be  decided  Is 
whether  or  not  this  offense  was  committed 
within  that  county. 

The  statutes  makes  It  an  offense  for  any 
one  to  "knowingly  publish  any  newspaper 
ill  wlilch  said  notices  are  given";  that  is, 
"notices  of  the  sale  or  keeping  for  sale  of  in- 
toxicating liquors."  The  respondent  did  pub- 
lish a  new8pat)er  in  which  such  notices  were 
given.  Did  be  publish  it  In  York  coanty, 
nnder  the  facts  above  stated,  because  of  the 
fact  that  a  copy  of  the  newspaper  was  mail- 
ed to  and  received  by  a  subscriber  living 
in  that  county?  Certainly  not.  The  paper 
was  published  In  Bangor,  hi  Penobscot  coun- 
ty. The  language  of  the  statute  must  be 
given  its  natural  and  ordinary  signlflcatloo 
in  tlie  connection  with  which  It  Is  used,  be- 
cause the  meaning  of  the  word  "publish" 
depends  upon  the  subject  with  which  it  Is 
connected.  The  publication  of  a  slander  or 
libel,  or  .of  a  will,  means  something  quite 
different  from  the  publication  of  a  newspa- 
per. When  used  with  reference  to  a  book, 
magazine,  or  newspaper,  the  common  and 
universal,  as  well  as  the  technical,  meaning 
of  the  word  is  to  issue,  to  send  forth  to  the 
public  for  sale  or  general  distribution.  It 
follows  that  the  place  of  the  publication  of 
a  newspaper  is  where  it  Is  first  issued  to  be 
delivered  or  sent  by  mall  or  otherwise  to  its 
subscribers.  It  is  not  necessarily  where  the 
newspaper  is  printed,  as  It  may  be  printed 
In  one  place  and  yet  published  in  another, 
as  this  court  has  several  times  decided  with 
reference  to  the  -  publication  of  notices  of 
tbe  foreclosure  of  a  mortgage.  Bragdon  ▼. 
Hatch,  T7  Me.  433,  1  AtL  140;  Holiis  v.  Hol- 
lls,  84  Me.  96,  24  Ati.  6S1. 


It  Is  urged  that  the  word  in  this  connection 
should  be  given  the  same  signification  as 
when  applied  to  a  libel.  In  which  case  there 
is  a  publication,  both  by  common  law  and 
by  statute  in  this  state,  "by  delivering,  sell- 
ing, reading  or  otherwise  communicating  a 
libel  directly  or  indirectly  to  any  person." 
But  this  is  a  technical  meaning  of  tbe  word 
peculiar  to  its  connection,  and  was  not  the 
sense  in  which  it  was  used  in  the  statute 
under  consideration.  See  Rose  v.  Fall  River 
Five  Oent  Savings  Bank,  165  Mass.  273,  43 
N.   B.  93. 

It  follows  that  the  offense  charged  In  this 
case  was  not  committed  within  the  limits 
of  York  county,  and  that  the  municipal  court 
before  which  tbe  proceedings  were  insti- 
tuted had  no  Jurisdiction. 

Complaint  and  warrant  dismissed. 


DUNTON  T.  PARKER  et  aL 

(Snpreme  Judicial  Conrt  of  Maine.    April  ST, 
1903.) 

DEED  —  DESCRIPTION  —  OWNER  OF  Iff  LAND  — 
TIDE  WATER— FLATS— FISH  WEIR— UNLAW- 
FUL MAINTENANCE-ACTION  FOR  PENALTY. 

1.  In  constraiiig  the  description  in  a  deed  of 
land  upon  the  seashore,  upon  the  question  as 
to  whether  or  not  the  shore  is  included  in  the 
conveyance,  certain  well-established  general 
principles  miiEt  be  an>lied.  By  reason  of  the 
Colonial  Ordinance  of  1641-47,  the  owner  of 
the  upland  adjoining  tide  water  prima  facie 
owns  to  low-water  mark,  and  does  so  in  fact 
unless  tbe  presomption  is  rebutted  by  proof  to 
the  contrary. 

2.  It  is,  of  course,  true  that  the  owner  of 
upland  and  shore  may  separate  the  owuership 
by  the  conveyance  of  the  one  and  tbe  retention 
of  the  other.  Where,  in  the  conveyance  of 
land  upon  the  seashore,  the  side  boundary  line 
is  descrilied  as  running  "to  the  shore,"  and  the 
boundary  is  thence  "by  the  shore,"  the  side  line 
terminates  at  the  inner  side  of  the  shore,  and 
shows,  in  the  absence  of  other  calls  or  circum- 
stances showing  a  contrary  Intention,  that  the 
inner  side  of  the  shore  is  intended  as  the  bonnd- 
ary.  A  call  in  a  deed  which  describes  a  line 
as  running  to  a  strip  of  land,  whether  shore  or 
upland,  does  not  carry  the  line  over,  across,  or 
onto  the  strip  referred  to,  because  the  word  "to" 
is  a  word  of  exclusion  rather  than  of  inclusion. 

8.  But  it  does  not  by  any  means  follow  from 
the  mere  fact  that  tbe  shore  of  laud  is  made  a 
boundary,  or  that  the  l>oundary  is  "by  the 
sliore,"  that  it  is  by  high-water  mark.  The 
space  between  high  and  low  water  mark,  prop- 
erly called  the  "shore,"  is  frequently  of  many 
rods  in  width;  it  has  an  outer  or  seaward  side, 
and  an  inner  or  upland  side;  and,  nothing 
else  appearing,  a  boundary  by  the  thore  may  be 
as  well  intended  to  mean  the  one  as  the  other. 
To  determine  which  side  of  the  shore  is  in- 
tended as  the  boundary,  it  is  necessary  to  look 
for  something  further.  It  follows  that  the 
starting  point  of  a  boundary  "by  the  shore" 
is  one  of  the  important  elements  in  throwing 
light  upon  the  question  as  to  which  margin  of 
the  shoi-e  was  intended. 

4.  While  a  boundary  which  is  described  as 
commencing  at  high-water  mark  on  the  shore, 
and  thence  rtms  by  the  shore  to  another  point 
at  high-water  mark,  will,  in  the  absence  of 
other  calls  or  circnmstances  showing  a  contrary 
intention,  be  construed  as  excluding  the  shore, 
it  is  equally  true  that,  when  both  the  termini 
of  a  bonndary  by  tbe  shore  are  at  its  oatsr 


Digitized  by 


Google 


1116 


54  ATLANTIC  BBFOBTER. 


Qie. 


margin,  the  shore  will  be  Indnded.    This  is  the 

necessary  and  logical  result  when  both  the 
starting  and  ending  points  of  the  boundary  by 
the  shore  are  at  the  same  margin  of  the  sliore. 
Ihe  grantor's  intention  may  not  be  so  apparent 
when  one  of  the  termini  of  the  shore  boundary 
is  at  one  margin,  and  the  other  at  the  other. 
But  even  in  such  a  case,  when  nothing  appears 
in  the  caee  showing  any  motive  for  a  separa- 
tion of  upland  and  shore,  and  it  does  not  ap- 
pear that  the  shore  has  any  value  apart  from 
the  upland,  and  there  can  be  no  reason  why 
an  owuer  of  both  should  convey  the  one  and 
retain  the  other,  if  one  of  the  termini  of  the 
boundary  by  the  shore  is  at  low-water  mark, 
and  the  other,  according  to  the  technical  con- 
struction of  a  call  in  the  deed,  is  at  high-water 
mark,  the  shore  will  be  regarded  as  included 
in  the  conveyance,  because  of  the  strong  pre- 
sumption, under  these  circumstances,  that  such 
was  the  intention  of  the  grantor. 

5.  In  an  action  under  Rev.  St  c.  S,  {  63,  to 
recover  the  penalty  therein  provided  for  main- 
taining a  fish  weir  below  or  beyond  low-water 
mark  in  front  of  the  shore  or  flats  of  the  plain- 
tiff, it  appears  that  the  plaintiff  is  the  owner 
of  a  large  tract  of  land,  containing  about  1,700 
acres,  luiown  as  "Petit  Manan  Point,"  which 
extends  almost  exactly  south  into  the  sea.  The 
water  upon  the  east  side  of  the  point  is  known 
as  "Pigeon  Hill  Bay,"  and  that  upon  the  west 
side  as  "Dyer's  Bay."  The  point  is  nearly 
separated  from  the  rest  of  the  mainland  upon 
the  north  by  a  long,  narrow  inlet,  known  as  the 
"Carrying  Place  Cove,"  which  extends  from 
Dyer's  Bay,  on  the  west  side  of  the  point,  in 
a  southeasterly  direction,  towards,  and  to  with- 
in 100  rods  of,  the  eastern  shore  of  the  point. 

The  plaintiff  pat  into  the  case  a  cham  of 
deeds  commencing  with  one  in  1820,  and  con- 
tinuing until  the  conveyances  to  him  as  tmstee. 
These  deeds  admittedly  conveyed  the  U|;>land, 
and  brought  the  title  thereto  into  the  plaintiff. 
The  question  is  whether  or  not  they  included 
and  conveyed  the  shores,  and  especially  the 
eastern  shore,  In  front  of  which  the  weir  com- 
plained of  is  maintained.  The  earlier  deeds, 
prior  to  1827,  unquestionably  included  the 
shore.  Whether  or  not  the  form  of  description 
adopted  in  the  various  deeds  from  1827  up  to 
the  time  of  the  conveyance  of  an  undivided 
portion  of  the  point  by  quitclaim  deed  in  1867, 
and  the  conveyance  of  the  remainder  by  a  war- 
ranty deed  in  1874,  included  the  shore,  may  be 
doubtful. 

But  in  the  warranty  deed  of  1874,  nnder 
which  the  plaintiff  claims,  the  material  calls 
are  as  follows:  "Beginning  at  a  blue  ledge 
at  the  southeast  comer  of  the  K  A.  Hilton 
lot,  so  called."  The  boundary  is  then  described 
as  extending  westerly  and  northerly  by  some 
small  lots,  "to  the  Carrying  Place  Cove,  thence 
following  the  shore  of  said  cove  northerly  and 
westerly  to  the  waters  ot  Dyer's  Bay,  tiience 
Eoutheriy  by  the  shore  to  the  southern  ex- 
tremity of  Petit  Manan  Point,  thence  follow- 
iug  the  shore  easterly  and  northerly  to  the  first- 
mentioned  bound." 

It  will  be  noticed  that  in  this  description  the 
starting  point  is  on  the  eastern  shore  of  the 
point,  and  the  termination  of  the  first  boundary 
line,  which  extends  across  the  point  to  the 
Carrying  Place  Cove,  is  at  low-water  mark, 
according  to  the  invariable  construction  of  the 
language  of  this  call.  The  next  boundary,  which 
commences  at  low-water  mark,  and  extends  by 
the  shore  "to  the  waters  of  Dyer's  Bay,"  is 
necessarily  by  the  outer  margin  of  the  shore, 
because  hoth  termini  are  at  that  margin.  From 
this  point,  low-water  mark  at  the  junction  of 
Dyer's  Bay  and  the  Carrying  Place  Cove,  the 
boundary  is  described  as  extending  by  the  shore 
"to  the  southern  extremity  of  Petit  Manan 
Point,"  which  means,  when  considered  in  con- 
nection with  the  starting  point  for  this  last 
boundary,  the  southern  extremity  of  the  point 
at  low-water  mark.    So  that  when  the  bound- 


ary commences  to  ran  nortberly,  "follo-niss  tk* 
shore"  from  the  southern  extremity  of  the  point, 
it  starts  at  the  outer  margin  of  the  shore.  Tbe 
form  of  the  description  above  quoted  was  fo'.- 
lowed,  in  substance  and  effect,  in  all  tbe  snb- 
sequent  deeds,  until  the  title  to  the  point  canoe 
to  the  plaintiff. 

In  accordance  with  the  general  princdples 
above  stated,  it  is  considered  by  tbe  court  that 
this  description  discloses  an  intention  on  the 
part  of  the  grantor  to  include  the  shore  npon 
the  eastern  side  of  this  point  of  land,  and 
that  the  result  is  the  same  whether  tlie  sontb- 
east  corner  of  the  Hilton  lot,  the  poiiit  of  be- 
ginning on  the  eastern  shore,  and  uie  termiDos 
of  the  boundary  after  it  has  extended  arocaid 
the  whole  point,  is  at  high  or  low  water  mark; 
that  it  is  unnecessary  to  determine  the  location 
of  the  blue  ledge  referred  to  in  the  deed  as  at 
the  southeast  corner  of  the  Hilton  lot,  becanse 
this  ledge  was  evidently  selected  as  a  con- 
venient monument  for  the  purpose  of  indicat- 
ing the  point  of  beginning  at  the  shore,  rather 
than  the  identical  starting  point  on  tbe  shore 
with  reference  to  high  or  low  water  mark. 

6.  It  is  further  considered  that  this  record 
title  to  the  shore  in  the  plaintiff,  which  extends 
back  to  1867  and  1874,  coupled  with  evidence 
showing  a  possession  by  the  owners  of  tbe  up- 
land for  the  entire  period  entire^  conatetent 
with  the  j'oint  ownership  of  upland  and  abore, 
and  showing  that  no  claim  to  or  possession  of 
the  shore  was  ever  made  or  had  by  previons 
owners  of  the  upland  or  by  anybody  else,  is 
sufficient  to  authorize  the  maintenance  of  this 
action  against  these  defendants,  who  do  not 
claim  to  have  any  title  whatever  or  right  to 
the  possession  of  the  shore,  and  that  conse- 
quently it  is  not  necessary  to  determine  tbe 
construction  of  the  descriptions  in  the  prior 
deeds. 

Upon  the  issue  of  tacts  presented  as  to  the 
character  of  the  weir  complained  of,  hrld,  that 
this  weir  is  not  one  "the  materials  of  wliich  are 
chiefly  removed  annually,"  and  that  conse- 
quently the  statute  under  which  the  attion  is 
brought  is  applicable. 

The  language  of  this  statnte,  "in  front  of  the 
shore  or  flats  of  another,"  catinot  be  taken 
literally.  The  statute  must  contain  some  limita- 
tion other  than  is  expressed  therein.  The  cri- 
terion to  be  applied  in  determining  whether  or 
not  a  weir  is  in  front  of  the  shore  of  a  plaintiff, 
within  the  meaning  of  the  statute,  is  whether 
or  not  it  causes  injury  of  some  kind  to  the 
plaintiff  in  the  enjoyment  of  his  rights  as  shore 
owner.  The  action  cannot  be  maintained  un- 
less it  appears  that  the  weir  complained  of  it 
so  near  or  is  so  situated  with  reference  to  plain- 
tiff's shore  that  it  in  some  way  injures  or  in- 
juriously affects  him  in  the  enjoyment  of  hia 
rights  as  owner. 

Held,  that  it  sufficiently  appears  from  the  sit- 
uation and  from  the  evidence  that  the  defend- 
ants' weir  injuriously  affects  the  rights  of  the 
plaintiff  as  the  shore  owner. 

See  Sawyer  v.  Beal,  54  Atl.  848,  87  Me.  356. 

(Official.) 

Report  from  Snpreme  Judicial  Oourt,  Wash- 
ington County. 

Actlou  of  debt  by  Robert  F.  Dunton 
against  Frederick  O.  Parker  and  others,  un- 
der Rev.  St.  c.  8,  S  63,  to  recover  the  pen- 
alty provided  for  maintaining  a  flab  weir 
below  or  beyond  low-water  mark  in  front  of 
the  plaintiff's  shore  or  flats  In  Pigeon  Hill 
Bay,  in  Steuben,  Washington  county.  Case 
reported.    Judgment  for  plalntUT. 

Argued  before  WISWELL,  a  J.,  and  EM- 
ERY, WHITEHOUSE,  STROUT,  SAVAGE, 
and  SPEAR,  JJ. 
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H.  H.  Gray  and  C.  B.  Donworth,  for  plain- 
tut.  B.  Foster,  O.  H.  Hersey,  J.  F.  Lyucb, 
O.  M.  Hanson,  and  F.  I.  Campbell,  tor  de- 
fendants. 

WISWBLI4  G  J.  This  is  an  action  under 
ReT.  St.  c.  3,  f  63,  to  recover  the  penalty 
therein  provided  for  maintaining  a  fish  weir 
t>elow  or  beyond  low-water  mark  in  front  of 
the  shore  or  flats  of  the  plaintiff.  The  case 
comes  to  the  law  court  upon  report. 

The  first  objection  to  the  maintenance  of 
the  action  is  that  the  plaintiff  does  not  own 
tbe  flats  in  front  of  which  the  weir  was 
erected;  that  the  deed  in  his  ctialn  of  title 
to  the  upland,  of  which  the  plaintiff  is  admit- 
tedly tbe  owner,  does  not  include  the  shore 
— the  space  between  high  and  low  water 
mark. 

The  tract  of  land  owned  by  the  plaintiff, 
and  as  to  the  title  -to  the  upland  of  which 
there  is  no  question,  consists  of  a  large  point 
of  land,  known  as  "Petit  Manan  Point,"  con- 
taining about  1,700  acres,  according  to  the 
earlier  deeds,  the  area  in  tbe  later  deeds  be- 
ing given  as  somewhat  larger,  and  extends 
almost  exactly  soutb  into  the  sea.  The  wa- 
ter upon  the  east  side  of  the  point  is  known 
as  "Pigeon  Hill  Bay,"  and  that  upon  the 
west  side  as  "Dyer's  Bay."  The  point  is 
nearly  separated  from  tbe  rest  of  tbe  main- 
land upon  tbe  north  by  a  long,  narrow  inlet, 
known  as  the  "Carrying  Place  Cove,"  which 
extends  from  Dyer's  Bay,  on  the  west  side 
of  tbe  point,  in  a  sbntheasterly  direction, 
towards,  and  to  within  about  one  hundred 
rods  of,  according  to  tbo  plan,  tbe  eastern 
shore  of  the  point. 

Tbe  plaintiff  put  into  tbe  case  a  chain  of 
deeds,  commencing  with  one  in  1820,  and 
continuing  until  the  conveyances  to  him  as 
trustee.  The  question  is  whether  these 
deeds  conveyed  the  shores  of  this  ]?oint  of 
land,  and  especially  the  eastern  shore,  oppo- 
site to  which  the  weir  complained  of  is 
maintained.  Tbe  descriptions  in  these  vari- 
ous deeds  are  not  the  same,  but  they  can  be 
classiaed  into  groups.  The  first  two  deeds 
offered  in  evidence  unquestionably  included 
tbe  shore.  The  description  is:  "Also  Petit 
Manan  Point,  bounded  easterly  by  Pigeon 
Hill  Bay  and  westerly  by  Dyer's  Bay."  In 
the  next  deed  the  description  is  different,  but 
it  is  said  therein  that  the  property  is  "the 
same  which  was  conveyed  to  me  by  Samuel 
Freeman  and  John  Taylor,  Elsq."  And  as 
tbe  deeds  to  this  grantor  from  Freeman  and 
Taylor  Included  the  shore,  this  reference  to 
those  deeds  is  sufiiclent  to  show  that  tbe 
sbore  was  Intended  to  be  Included  in  that 
conveyance. 

In  1827  tbe  grantee  in  tbe  last  deed  con- 
veyed the  tract  of  land,  employing  this  lan- 
guage in  the  description:  "Beginning  at  tbe 
land  of  Moses  McCaleb  and  running  south- 
erly by  the  shore  of  Pigeon  Hill  Bay  on  the 
east  to  Petit  Manan  Point,  its  western  shore 
bounded  by  Dyer's  Bay,  and  northerly  by 


an  arm  of  tbe  sea  called  tbe  Carrying  Place 
[meaning  undoubtedly*  tbe  Carrying  Place 
Cove]  and  the  land  belonging  to"  various 
settlers.  An  examination  of  the  deed  of  the 
Moses  McCaleb  lot,  first  conveyed  as  a  sep- 
arate lot  to  him  In  1824,  shows  that,  in  ac- 
cordance with  the  well-settled  doctrine  in 
this  state,  the  seaward  boundary  of  this  lot 
was  at  high-water  mark.  As  the  starting 
point  In  tbe  description  of  the  deed  of  tbe 
main  tract  is  at  the  McCaleb  lot,  at  high- 
water  mark,  and  extends  from  this  starting 
point  "by  the  shore,"  It  would  follow,  if 
nothing  else  appeared,  that  this  eastern 
boundary  was  along  the  inner  margin  of  tbe 
shore,  or  at  high-water  mark.  But  the  lan- 
guage used  by  the  grantor  In  describing  tbe 
other  boundaries  of  this  tract,  where  it  Is 
contiguous  to  tide  waters,  renders  the  con- 
struction of  tbe  description  of  the  eastern 
boundary  more  doubtful,  and  might  have  a 
controlling  effect  in  ascertaining  tbe  true 
intention  of  the  grantor.  It  will  be  noticed 
that  the  western  and  northern  bonndaries 
of  the  point  in  the  description  are  Dyer's 
Bay  and  tbe  arm  of  the  sea  known  as  the 
"Carrying  Place  Cove."  This  language  un- 
doubtedly included  the  shores  upon  these 
sides  of  the  tract.  Inasmuch  as  there  is  no 
conceivable  reason  why  the  shores  on  the 
northerly  and  westerly  sides  of  the  point 
should  have  been  conveyed,  and  that  upon 
the  easterly  side  retained,  and  as  in  fact 
there  is  no  reason  apparent  or  suggested 
why  either  of  the  shores  should  have  been 
retained  by  this  or  by  any  of  the  subsequent 
grantors,  who  adopted  the  same  form  of  de- 
scription In  their  various  deeds,  tbe  fact 
that  the  conveyance  included  the  shores  upon 
these  two  sides  might  properly  have  great 
weight  in  tending  to  show  that  the  language 
used  for  the  purpose  of  describing  the  east- 
ern boundary  was  not  used  in  its  technical 
sense,  but  that  the  grantor  Intended  to  con- 
vey the  shore  upon  the  eastern  as  well  as 
npon  the  other  two  sides  of  tbe  point.  See 
Storer  v.  Freeman,  6  Mass.  435,  4  Am.  Dec. 
156.  But  we  do  not  think  it  Is  necessary 
to  determine  the  question  whether  or  not  tbe 
deeds  in  this  group,  in  view  of  all  the  sur- 
rounding circumstances,  conveyed  the  shore, 
because  of  the  description  adopted  in  the 
later  deeds. 

Tbe  description  above  quoted  was  adopted, 
in  substance  and  effect,  by  the  grantors  In 
all  of  the  intervening  deeds,  until  Franklin 
Brown  and  others  acquired  title  to  tbe  tract 
by  a  quitclaim  deed  from  one  John  Brown 
in  1867,  and  by  a  warranty  deed  of  one  un- 
divided half  of  tbe  tract  from  James  B. 
Mansfield  in  1874.  In  the  warranty  deed  of 
1874  the  material  calls  are  as  follows:  "Be- 
ginning at  a  blue  ledge  at  tbe  southeast  cor- 
ner of  the  Ew  A.  Hilton  lot,  so  called,"  the 
boundary  is  then  described  as  extending 
westerly  and  northerly,  by  some  small  lots, 
"to  the  Carrying  Place  Cove,  thence  follow- 
ing tbe  shore  of  said  Cove  nortb<rly  and 
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westerly  to  the  waters  of  Dyer's  Bay.  thence 
southerly  by  the  8ho^e  to  the  southern  ex- 
tremity of  Petit  Manan  Point,  thence  follow- 
ing the  shore  easterly  and  northerly  to  the 
fiist-mentioned  bound." 

In  determining  the  construction  of  the  de- 
scription tn  a  deed  of  land  npon  the  seashore, 
certain  "well-established  general  prlndples 
must  be  applied.  By  the  Colonial  Ordinance 
of  1641-47,  it  was  provided  that  In  such  cases 
"the  proprietor  of  the  land  adjoining  shall 
have  propriety  to  low-water  mark,"  etc  By 
reason  of  this  ordinance  the  owner  of  the 
apiand  adjoining  tide  water  prima  fade 
owns  to  low-water  mark,  and  does  so  In  fact 
unless  the  presumption  Is  rebutted  by  proof 
to  the  contrary.  Doane  v.  WlUcutt,  6  Gray, 
835,  66  Am.  Dec.  36&,  quoted  with  approval 
In  Snow  ▼.  Mt  Desert  Island  Real  Estate 
Company,  84  Me.  14,  24  Atl.  429,  17  l..  R.  A. 
280,  30  Am.  St.  Rep.  831.  It  is,  of  course, 
true  that  the  owner  of  upland  and  shore  may 
separate  the  ownersliip  by  the  conveyance 
of  one  and  the  retention  of  the  other,  and,  aa 
has  frequency  been  decided  in  the  states  to 
which  this  ordinance  is  applicable,  where 
the  side  boundary  line  of  the  lot  conveyed 
Is  "to  the  shore,"  and  thence  "by  the  shore," 
the  side  line  terminates  at  the  inner  side  of 
the  shore,  and  shows,  in  the  absence  of  oth- 
er calls  or  circumstances  showing  a  contrary 
intention,  that  the  inner  side  of  the  shore  la 
intended  as  the  boundary.  That  is,  a  call 
in  a  deed  which  describes  a  line  as  running 
to  a  strip  of  land,  whether  shore  or  upland, 
does  not  carry  the  line  over,  across,  or  onto 
the  strip  referred  to,  because  the  word  "to" 
is  a  word  of  exclusion  rather  than  oC  inclu- 
sion. This  logical  result  was  adopted  in  the 
leading  case  of  Storer  v.  Freeman,  supra, 
and  has  since  been  universally  followed  in 
this  state. 

But  it  does  not  by  any  means  follow  from 
the  mere  fact  that  the  shore  of  land  adjoin- 
ing tide  waters  is  made  a  boundary,  oc  that 
the  boundary  Is  "by  the  shore,"  that  it  is  by 
high-water  mark.  The  space  between  high 
and  low  wat»  mark,  properly  called  the 
"shore,"  Is  frequently  of  many  rods  in  width; 
it  has  an  outer  or  seaward  side,  and  an  inner 
or  upland  side;  and,  nothing  else  appearing, 
a  boundary  by  the  shore  may  be  as  well 
intended  to  mean  the  one  as  the  other.  To 
determine  which  side  of  the  shore  Is  Intend- 
ed as  the  boundary,  it  Is  necessary  to  look 
for  something  further.  It  follows  that  the 
starting  point  of  a  boundary  "by  the  shore" 
is  one  of  the  important  elements  In  throw- 
ing light  upon  the  question  as  to  which  mar> 
gin  of  the  shore  is  intended,  because,  as  we 
have  already  seen,  low- water  mark  is  aa 
much  the  shore  as  Is  high-water  mark. 

In  the  description  in  this  deed  the  start* 
ing  point  is  on  the  eastern  side  of  the  point  at 
the  southeast  corner  of  the  Hilton  lot,  but  it 
will  be  noticed  that  the  next  call  is  not  by 
the  shore.  The  first  boundary  line,  which 
commences  at  the  Hilton  lot,  extends  across 


the  land  to  the  Carrying  Place  Ck>ve,  and  the 
termination  of  this  first  line  is  not  tbe  shore, 
but  the  cove.  The  language  is  not  "to  the 
shore,"  but  "to  the  Carrying  Place  Cove," 
language  which  has  been  invariably  beld  to 
have  the  effect  of  carrying  the  line  across 
the  shore  to  low-water  mark.  The  next 
boundary,  which  starts,  as  we  have  Just 
seen,  at  low-water  mark  in  the  cove,  is  by 
the  shore,  necessarily  by  the  outer  margin  of 
the  shore,  because  it  commences  at  the  outer 
margin,  and  it  extends  "to  the  waters  of 
Dyer's  Bay";  so  that  here  again  the  ta- 
mination  of  the  boundary  is  not  the  inner, 
but  the  outer,  side  of  the  shra-e,  as  tbe  ex- 
pression "to  the  waters  of"  a  bay  baa  al- 
ways been  construed  as  meaning  to  low- 
water  mark.  So  that  the  starting  p<rint  tot 
the  next  boundary,  which  extends  around  the 
whole  point  to  the  place  of  beginning  on  the 
eastern  shore,  is  at  low-water  mark,  and  the 
boundary  follows  the  outer  margin  of  the 
shore  to  the  southern  extremity  of  tlie  pirint 
at  low-water  mark.  This  expression,  "sonfli- 
ern  extremity  of  Petit  Manan  Point,''  is  cer- 
tainly at  least  as  capable  of  meaning  the  ex- 
tremity of  the  point  at  low  as  at  high  water 
mark,  and,  wh»i  taken  in  connection  with 
the  starting  point,  shows  that  tbe  former  was 
int^ided. 

So  tliat  when  the  boundary,  according  to 
the  description,  commences  to  run  northerly, 
"following  the  shore"  from  the  southern  ex- 
tremity of  tbe  point,  it  starts  at  the  outer 
margin  of  the  shore.  While  a  boundary 
which  is  described  as  commencing  at  higb- 
water  mark  on  tbe  shore,  and  thence  nuts  by 
the  shore  to  another  point  at  high-water 
mark,  will,  in  the  absence  of  other  calls  or 
circumstances  Showing  a  contrary  intention, 
be  construed  as  excluding  the  shore,  it  Is 
equally  true  that,  when  both  tbe  termini  of  a 
boundary  by  the  shore  are  at  its  outsr  mar- 
gin, the  shore  will  be  included.  This  is  tbe 
necessary  and  logical  result  when  both  the 
starting  and  ending  points  of  the  boundary 
by  the  shore  are  at  the  same  margin  of  the 
shore.  Of  coarse,  the  grantor's  intention 
may  not  be  so  apparent  when  one  of  the  ter- 
mini of  the  shore  boundary  is  at  one  mar- 
gin and  the  other  at  the  other.  But  even  in 
such  a  case,  when  nothing  appears  in  the 
case  showing  any  motive  for  a  separation  of 
upland  and  shore,  and  It  does  not  appear 
that  the  shore  has  any  value  apart  from  the 
upland,  and  there  can  be  no  reason  why  an 
owner  of  both  should  convey  the  one  and 
retain  tbe  other,  if  one  of  the  termini  of  the 
boundary  by  the  shore  is  at  low-water  mark, 
and  the  other,  according  to  the  technical  con- 
struction of  the  call  in  the  deed,  is  at  high- 
water  mark,  the  shore  wilt  be  regarded  as 
Included  in  the  conveyance,  becauae  of  the 
strong  presumption,  under  these  drcamstan- 
ces,  that  such  was  the  intention  of  the  gran- 
tor. Snow  V.  Mount  Desert  Island  P.eal  Bs- 
tate  Company,  84  Me.  14i,  24  Ati.  4Se,  17  U. 
B.  A.  280,  80  Am.  St  Bep.  331. 


Digitized  by 


Google 


Me.) 


DUNTOM  V.  PARKER. 


111» 


In  this  case  in  view  of  tbese  principles 
and  of  the  situation,  we  decide  that  the  de- 
scription above  quoted  In  the  warranty  deed 
of  1874  to  Brown  and  the  other  grantees  dis- 
closes an  intention  npon  the  part  of  the  grant- 
or to  Include  the  shore  upon  the  eastern  side 
of  this  point  of  land;  and  that  the  resnlt  Is 
the  same  whether  the  sontheast  corner  of  the 
Hilton  lot,  the  starting  point  of  the  line 
-vrblch  extends  westerly  and  northerly  to  the 
Carrying  Place  Oore,  and  the  termlnns  of 
the  tioundary  that  extends  from  low-water 
mark  in  the  Carrying  Place  Core  around  the 
shore  by  its  outer  margin,  is  at  high  or  low 
water  mark.  So  that  it  is  unnecessary  to  de- 
termine the  location  of  the  blue  ledge  refer- 
red to  in  the  deed  as  at  the  southeast  comer 
of  the  Hilton  lot  This  ledge  at  the  south- 
east comer  of  the  Hilton  lot  was  evidently 
selected  as  a  convenient  monument  for  the 
purpose  of  Indicating  the  starting  point  at  the 
shore,  rather  than  the  identical  starting  point 
on  the  shore  with  reference  to  high  or  low 
water  mark.  Brackett  v.  Persons  Unluiown, 
53  Me.  238,  87  Am.  Dec.  S48. 

The  lot  spoken  of  In  this  and  the  later 
deeds  as  the  Hilton  lot  Is  the  same  that  was 
earlier  referred  to  as  the  McCaleb  lot,  except 
that,  while  in  the  first  deed  of  the  lot  the  sea- 
ward boundary  was  so  described  as  to  limit 
It  to  the  Inner  margin  of  the  shore,  in  a  deed 
of  this  lot  in  1848,  and  in  the  subsequent 
deeds  thereof,  the  description  carried  the 
shore  boundary  to  low-water  mark. 

The  form  of  the  description  in  the  war- 
ranty deed  of  1874  to  Brown  and  other  gran- 
tees was  followed.  In  dfect.  In  all  the  subse- 
quent deeds  until  the  title  to  the  point  came 
to  the  plaintiff.  While  the  description  in  the 
qnitclaim  deed  of  1867  to  the  same  grantees 
was  not  predsdy  similar  to  that  in  the  war- 
ranty deed,  it  was  sniflcient,  in  accordance 
with  the  principles  which  we  have  referred 
to,  to  include  the  shore  upon  the  eastern 
side. 

So  tlmt  whether  the  deeds  prior  to  the  time 
that  Brown  and  others  acquired  title  in  1SC7 
and  In  1874,  included  the  shore  or  not,  the 
plaintiff  has  introduced  a  chain  of  deeds, 
commencing  In  1874  and  ending  In  the  con- 
veyances to  himself,  which  Include  both  up- 
land and  shore,  and  evidence  from  which  it 
appears  that  the  poKsession  of  himself  and  of 
those  under  whom  be  claimed  for  the  entire 
period  has  l>een  entirely  .consistent  with  the 
Joint  ownership  of  upland  and  flats,  and  that 
no  claim  has  ever  been  made  by  previous 
owners,  or  by  anybody  claiming  under  them, 
to  any  ownership  in  the  shore.  In  fact,  the 
evidence  is  full  and  uncontradicted  that  the 
owners  of  the  upland  during  this  period  have 
bad  the  exclusive  and  uninterrupted  posses- 
sion of  the  shore.  This  tract  of  land  has 
been  principally  used  for  pasturing  a  large 
tlocU  of  sheep,  and  has  been  especially  val- 
nable  for  this  purpose  because  of  the  great 
extent  of  sboie,  which  enabled  the  sheep, 


'  averaging  about  SOO  in  number,  to  there  get 
their  food  during  the  winter  months. 

We  think  that  this  record  title  to  the  shore 
rince  1874,  a  period  of  almost  30  years,  with 
a  possession  of  this  character  entirely  con- 
sistent with  the  ownership  of  the  shore,  and 
without  any  claim  to  or  possession  of  the 
shore  by  any  one  else  inconsistent  with  such 
ownership,  is  sufficient  to  authorize  the  main- 
tenance of  this  action  against  tbese  defend- 
ants, who  do  not  claim  to  have  any  title 
whatever  or  right  to  the  possession  of  the 
shore,  especially  when  it  is  at  least  doubtful 
if  the  earlier  deeds,  considered  in  connection 
with  the  situation  and  the  other  calls  therein, 
showed  any  Intention  on  the  part  of  the 
grantors  to  retain  the  ownership  of  the  shore. 
The  very  nature  of  the  use  made  of  this  tract 
of  land,  the  value  of  the  shores  for  this  pur- 
pose, and  their  want  of  value  if  separated 
from  the  upland,  would  be  circumstances  of 
much  weight  in  determining  the  construction 
of  these  earlier  deeds.  If  It  were  necessary  to- 
decide  that  question.  . 

Another  defense  relied  upon  is  ttiat  the 
weir  complained  of  is  one  "the  materials  of 
which  are  chiefly  removed  annually,"  and 
that,  consequently,  as  the  weir  does  not  come 
within  the  statutory  exception  to  this  clause, 
the  statute  Is  not  applicable  to  it.  A  brief 
description  of  the  method  In  which  the  weir 
was  constracted,  and  of  the  portion  that  is 
annually  removed,  will  show  the  fallacy  of 
this  contention.  The  weir  consists  of  a 
pound  and  two  wings.  Large  posts,  7  or  8 
Inches  through  at  the  bottom  and  35  feet  or 
more  In  length,  are  driven  with  the  use  of  a 
pile  driver  6  feet  or  more  into  the  ground  un- 
der the  sea.  These  posts  are  6  feet  apart 
around  the  pound  and  10  feet  apart  along: 
the  wings.  Two  hundred  posts  of  this  char- 
acter are  used.  In  the  space  between  every 
two  of  these  large  posts,  three  or  fom:  small- 
er ones  are  used.  They  are  all  joined  togeth- 
er by  two  rows  of  stay  laths.  When  the  woir 
is  put  into  condition  In  the  spring,  about 
1,200  pieces  of  birch  brush  20  to  25  feet  long 
are  fastened  to  the  stay  laths,  extending  from 
high  water  downward. 

In  the  fall  of  the  year,  when  the  weir  Is 
being  prepared  for  the  winter  season,  so 
that  it  will  be  as  little  injured  as  possible  by 
the  floating  Ice,  tbese  pieces  of  brush  and 
one  row  of  the  stay  laths  are  taken  off,  and 
the  tops  of  all  the  posts,  down  to  about  three 
feet  above  low  water,  are  removed.  Every 
spring  the  tops  of  the  posts,  the  top  row  of 
stay  laths,  and  new  pieces  of  brush— the  old 
brush  having  become  generally  unsuitable 
for  a  second  year's  use— are  put  back.  The 
expense  of  replacing  these  portions  of  the 
weir  In  the  spring.  Including  the  costs  of  the 
new  brush.  Is  trifling.  According  to  the  tes- 
timony of  one  of  the  defendants,  who  Is  most 
familiar  with  this  matter,  the  cost  of  the  new 
brush  is  only  about  $12,  and  three  or  four 
men  can  do  the  work  of  replacing  the  top  of 
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the  posts,  the  top  row  of  stay  laths,  and  of 
putting  on  new  brush  in  al)out  four  tides. 
The  case  does  not  show  the  cost  of  the  build- 
ing of  the  substantial  portion  of  the  weir 
which  we  have  above  described,  but  it  is 
evident  that  the  annual  cost  of  putting  the 
weir  Into  condition  for  the  season's  fishing 
Is  insignUlcant  compared  with  the  exx>ense  of 
building  the  permanent  and  substantial  por- 
tion of  the  weir. 

Some  of  the  witnesses  upon  the  part  of  the 
defense,  who  testified  that  the  principal  part 
of  the  materials  were  annually  removed,  gave 
as  the  reason  for  their  opinion  that  the  brush 
was  a  necessary  part  of  the  weir,  without 
which  it  would  be  useless  for  the  purpose 
intended.  It  is  undoubtedly  an  important 
part  in  making  the  weir  serviceable  for  the 
purpose  for  which  It  was  intended,  but  it  by 
no  means  follows  that  It  is  the  principal  part 
of  the  weir.  We  are  satisfied,  this  issue  of 
fact  being  submitted  for  the  determination  of 
the  court,  that  the  materials  of  this  weir 
were  not  chiefly  removed  annually.  The 
principal  part  of  the  weir  is  the  permanent 
structure  consisting  of  the  posts  driven  close 
together  down  Into  the  ground  under  the  sea, 
which  are  designed  to  remain  until  It  b^ 
comes  necessary,  from  time  to  time,  to  re- 
place them  as  the  old  posts  become  rotten 
and  decayed. 

This  court  has  recently  decided  that  the 
language  of  this  statute,  "in  front  of  the 
shore  or  flats  of  another,"  cannot  be  taken 
literally;  that  the  statute  must  contain  some 
.Umitation  other  than  Is  therein  expressed, 
and  that  the  criterion  to  be  applied  In  de- 
termining whether  or  not  a  weir  is  In  front 
of  the  shore  of  a  plaintiff  within  the  mean- 
ing of  the  statute  is  whether  or  not  it  causes 
Injury  of  some  kind  to  the  plaintiff  in  the 
enjoyment  of  bis  rights  as  shore  owner;  that 
the  action  provided  by  this  statute  cannot  be 
maintained  unless  it  appears  that  the  weir 
complained  of  is  so  near,  or  Is  so  situated, 
with  reference  to  a  plaintiffs  shore,  that  it 
In  some  way  injures  or  injuriously  affects 
blm  in  the  enjoyment  of  his  rights  as  owner. 
Sawyer  v.  Bcal,  87  Me.  356,  64  Atl.  848.  In 
that  case  the  weir  was  situated  a  long  dis- 
tance from  the  plaintiff's  shore  upon  ledges 
which  were  entirely  Independent  of  the  shore. 
There  was  a  channel  between  the  weir  and 
the  shore,  through  which  vessels  of  consid- 
erable size  could  pass.  The  plaintiff  had  no 
weir  or  fishing  privilege  that  was  in  any 
way  affected  by  that  of  the  defendant  So 
that  in  that  case  It  was  decided  by  the  court 
that  no  injury  to  the  plaintiff  was  shown,  and 
that  the  action  could  not  be  maintained. 

The  situation  In  this  case  Is  entirely  dif- 
ferent When  the  defendant's  weir  was  first 
built,  It  was  attached  to  a  ledge  on  the  plaln- 
tiCrs  shore,  and,  although  this,  attachment 
was  later  discontinued,  during  the  first  part 
of  the  season  of  11)01,  and  at  the  time  al- 
leged In  the  writ  as  the  date  when  the  weir 
was  maintained   without  the  owner's  con- 


sent, one  of  the  wings  came  to  witbln  about 
30  feet  of  the  plaintifrs  shore  at  low  water. 
There  were  other  fishing  privileges  along  the 
eastwn  shore  of  this  point,  and  one  weir,  at 
this  time,  waa  maintained  by  the  person  in 
charge  of  the  property,  situated  a  short  dis- 
tance southerly  of  the  defendant's  weir.  We 
think  it  evident  in  this  case  that  the  defend- 
ant's weir  Injuriously  affected  the  risbta  cl 
the  plaintiff  as  the  owner  of  this  sbote. 
Judgment  for  plaintiff  for  $60. 


ZIMMEBMAN  et  al.  v.  MECHANICS'  SAT. 

BANK. 
(Supreme  Court  of  Errors  of  Connecticnt.    J  one 

4,  1903.) 

WILLS— CONSTRUCTION— E8TATB   DBVISED— 
FEE— LIFE   ESTATE. 

1.  Under  a  will  which,  after  providing  for 
the  payment  of  debts,  gave  to  testator's  widow 
a  house  and  lot,  with  household  fumitore,  etc, 
also  all  moneys  that  might  be  deposited  on  tes- 
tator's account  in  bank  "during  the  time  of  ber 
natural  life,  and  after  her  death  to  be  divided 
equally"  among  testator's  legal  heirsi  tbe  lim- 
itation to  the  widow's  life  extended  only  to  the 
bank  accounts,  and  she  took  an  estate  in  fee  in 
the  house  and  lot. 

Case  Beserved  from  Superior  Court,  Hart- 
ford County;  Milton  A.  Shumway,  Jodge. 

Action  by  Frederick  C.  Zimmerman,  ad- 
ministrator de  bonis  of  the  estate  of  Paul 
Bevoir,  deceased,  and  others,  against  the  Me- 
chanics' Savings  Bank.  Case  reserved  by  the 
superior  court     Opinion  rendered. 

Paul  Bevoir  died  childless  in  1869,  seised 
and  possessed  of  an  estate  in  fee  simple  in 
the  real  estate  in  controversy.  He  left  a 
will,  which  was  duly  probated,  and  of  whidi 
his  widow.  Bertha  Bevoir,  became  the  duly 
qualified  executrix.  The  will,  after  its  In- 
troductory words,  proceeds  as  follows: 

"Do  therefore  make,  ordain,  publish  and 
declare,  this  to  be  my  last  will  and  testa- 
ment. That  is  to  say,  after  all  my  iawfol 
debts  are  paid,  and  discharged,  the  residue 
of  my  estate,  real  and  personal,  I  give,  be- 
queath and  dispose  of  as  follows,  to  wit. 

"To  my  beloved  wife.  Bertha  Bevoir  the 
house  and  lot  situated  on  Prospect  St  New 
Britain,  Ct  with  household  furniture,  beds, 
bedding,  books,  linen,  and  all  and  everything 
contained  in  said  house  and  shed;  also  all 
moneys  thattnay  be  deposited  on  my  account 
at  the  New  Britain  Savings  Bank,  or  any 
other  bank,  dntlng  the  term  of  her  natural 
life;  and  after  her  death  to  be  divided  equal- 
ly among  my  legal  heirs." 

Then  follows  a  paragraph  appointing  his 
wife  executrix,  and  the  subscription  and  at- 
testation clauses. 

In  1886  and  1888,  satd  Bertha,  believhig 
that  she  was  the  owner  in  fee  of  tbe  premis- 
es in  question,  executed  to  the  defendant 
two  mortgages  thereof  as  security  for  money 
then  loaned.  By  the  foreclosure  of  these 
mortgages,  the  defendant  claims  to  have  be- 
come the  owner  of  said  premises.     Bcrtta 
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Revolr  died  May  7,  1901.  The  plaintiffs  oth- 
er than  Zimmerman,  administrator,  are  the 
only  helra  at  law  of  Paul  Revolr.  Zimmer- 
man la  the  administrator  de  bonis  npon 
Paul's  estate.  The  plaintiffs  claim  that  un- 
der Paul's  will  Bertha  took  only  a  life  estate 
in  her  husband's  real  estate,  with  the  conse- 
quence that  the  defendant  now  has  no  inter- 
est in  the  mortgaged  premises,  and  that  the 
same  has  passed  to  them,  as  Panl's  heirs  at 
law  and  representatives.' 

Noble  B.  Fierce  and  George  W.  Klett,  tor 
plaintiffs.  Charles  SL  Perkins,  for  defend- 
ant 

PRENTICE,  J.  (after  stating  the  facts.) 
The  reservation  raises  a  single  question  only. 
That  relates  to  the  construction  to  be  placed 
upon  the  provislonB  of  Paul  Revolr's  wlU. 
The  qnestlon  is  whether  his  widow.  Bertha, 
by  Its  terms,  took  an  estate  In  fee  In  the 
testator's  real  estate,  or  only  a  life  estate. 
The  reason  for  a  donbt  is  easy  to  discover. 
In  our  attempt  to  resolve  it,  we  find  little  to 
aid  va  either  in  extrinsic  circumstances  or 
other  provisions  of  the  will  itself  which 
might  shed  light  upon  the  testator's  inten- 
tion. The  record  Is  practically  silent  as  to 
the  circumstances  which  surrounded  the  tes- 
tator when  he  made  his  will,  and  the  few 
lines  which  create  the  ambiguity  exhaust  its 
provisions,  save  only  such  as  are  formal. 
These  lines,  therefore,  must  furnish  the 
means  for  their  own  interpretation. 

The  thing  to  be  sought  after  is  the  testa- 
tor's Intention.  Counsel  urge  upon  us,  as 
aids  in  this  search,  certain  technical  princi- 
ples of  interpretation,  which  they  regard  as 
supporting  their  respective  contentions. 
These,  for  the  most  part,  relate  to  the  collo- 
cation of  the  words  employed  by  the  scriven- 
er, the  formation  of  the  sentences  or  parts 
of  sentences,  the  precise  force  to  be  given  to 
particular  words  in  certain  connections,  and 
the  punctuation.  Some  of  these  principles 
are  purely  those  of  composition,  grammar,  or 
punctuation,  while  others  are  cited  as  hav- 
ing received  at  least  quasi  legal  iluthority. 
The  trouble  with  all  of  them  is  that  their 
value  rests  upon  an  assumption  of  some  com- 
pliance on  the  part  of  the  writer  with  ac- 
cepted literary  usages.  Their  significance  In 
interpretation,  therefore,  becomes  of  dimin- 
ished value  when  the  subject-matter  to  be  In- 
terpreted Is  manifestly  framed  by  one  who 
knows  little  or  nothing  of  such  usages,  and 
Is,  in  his  use  of  language  and  literary  con- 
struction, for  the  most  part,  a  law  unto  him- 
self. The  will  under  review,  as  the  parts 
not  quoted  In  the  statement  of  facta  most 
clearly  show,  was  the  work  of  one  who  knew 
little  of  the  proper  use  of  language,  to  say 
nothing  of  the  accepted  requirements  of  good 
written  expression  and  grammatical  construc- 
tion. Any  attempt,  therefore,  to  gather  the 
testator's  Intention  from  the  form  in  which 
be  has  couched  his  desires,  by  the  application 
MA.— 71 


of  nice  rules  of  correct  composition  and  the 
refinement  of- literary  interpretation.  Is  one 
which  could  hardly  be  expected  to  be  fruit- 
ful of  correct  results.  These  rules  have  their 
uses,  but  their  value,  of  themselves,  is  by  no 
means  an  unvarying  one.  In  connection 
with  other  considerations,  their  significance 
is  oftentimes  merely  incidental  and  of  little 
Importance.  Ewing  v.  Burnet,  11  Pet.  41,  9 
L.  Ed.  624;  Jackson  v.  Topping,  1  Wend. 
888',  19  Am.  Dec.  515;  Gray  t.  Clark  &  Put- 
nam, 11  Vt.  583. 

If  we  examine  this  will  to  discover  some 
indication  of  Intention  which  seems  to  have 
substantial  force,  and  which  is  not  depend- 
ent for  its  value  upon  the  mere  arrangement 
of  words  or  punctuation,  or  technical  rules 
governing  written  expression,  there  Is  one 
which  appeals  to  us  as  being  entitled  to  real 
significance,  and  by  far  the  greatest  weight. 
The  testator  was  plainly  attempting  to  make 
his  wife  a  beneficiary  in  all  his  estate  left 
after  the  payment  of  his  debts.  It  is  clear 
that  under  the  videlicet  he  sought  to  make 
an  enumeration  of  all  his  estate,  which  enum- 
eration he  made  in  two  groups  or  classes. 
Manifestly,  he  Intended  to  give  his  wife  only 
a  life  estate  In  his  moneys  In  savings  banks, 
which  comprised  the  second  of  the  groups  of 
enumerated  property.  If  he  intended  to  give 
her  a  like  estate  only  in  the  balance,  to  wit, 
the  house  and  lot  and  other  property  enum- 
erated In  the  first  group.  It  is  dUDcult  to  un- 
derstand why  he  took  the  pains  to  make  the 
enumeration  at  all,  and,  above  all,  to  make 
it  Into  two  entirely  separate  classes.  Using, 
doubtless,  some  form  at  his  command,  the 
testator  or  scrivener  bad,  prior  to  the  videlic- 
et, prepared  the  way  for  a  simple  bestowal 
upon  his  wife  of  a  life  estate  In  all  the  resi- 
due, which  had  been  aptly  described.  He 
had  only  to  add  that  this  residue  was  given 
to  her,  and  then  make  the  limitation  to  her 
life  use  In  the  language  he  subsequently 
used.  That  was  the  simple  and  natural 
thing  to  do,  if  that  was  what  he  wished  to 
accomplish.  That  he  did  not  adopt  this  sim- 
ple method  admits  of  no  plausible  explana- 
tion, except  upon  the  theory  that  such  a  pro- 
vision would  not  meet  the  testator's  wishes. 
The  fact  that  the  scrivener  was  an  Inexperi- 
enced draftsman  only  emphasizes  this  conclu- 
sion.- To  such  a  man,  the  easy  and  direct 
way  would  be  the  natural  way.  Instead  of 
that,  he  enters  upon  an  attempt  to  enumer- 
ate and  classify  into  two  classes  the  proper- 
ty already  amply  described  in  general  terms. 
Evidently  he  had  a  purpose.  The  classifica- 
tion very  clearly  indicates  that  purpose.  It 
was  to  create  one  class  of  property  to  be  giv- 
en In  one  form  or  Interest,  and  another  to  be 
differently  bestowed.  These  considerations 
convince  us  that  the  testator's  Intention  would 
be  defeated  if  the  limitation  to  a  life  use, 
which  qualifies  and  limits  the  gift  of  the  sav- 
ings-bank deposits,  should  be  carried  back  to 
the  house  and  lot  and  other  property  contain- 
ed in  the  first  group  of  enumerated  property. 
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The  superior  court  Is  adTlsed  tbat  Bertha 
Revolr,  under  the  will  of  her  husband,  Paul 
Revoir,  took  an  absolute  estate  In  the  real 
estate  described  In  the  complaint,  and  that 
appropriate  judgment  for  the  defendant 
should  be  rendered  accordingly.  No  costs 
will  be  taxed  In  this  court  in  favor  of  either 
party.    The  other  Judges  concurred. 


J.  B.  OWENS  POTTERY  CX).  t.  TUBN- 
BULL  CO. 

(Supreme  Court  of  Errors  of  Couiectlcat. 
Jane  4,  1903.) 

PKINCIPAL  AND  AOENT-APPARBNT  RBLATION 
—LIABILITY  OF  SUPPOSED  PRINCIPAL. 

1,  Defendant  and  O.  entered  into  a  secret 
agreement  under  which  O.  was  to  maintain 
and  conduct  a  department  in  defendant's  store 
and  have  certain  floor  space  for  this  purpose, 
the  department  to  be  conducted  in  every  respect 
as  though  it  were  a  part  of  the  store  and  be- 
longed to  defendant,  and  as  though  G.  were 
only  a  manager  in  defeudant's  employ.  6.  or- 
dered goods  bom  plaintiff,  representiug  himself 
to  be  defendant's  agent,  and  the  goods  were 
shipped  and  delivered  to  defendant,  and  a  bill 
therefor  rendered  it,  stating  the  terms  of  sale. 
Several  months  after  this  purchase,  the  goods  in 
G.'s  department  were  sold  on  execution  against 
him,  and  a  few  dajrs  thereafter  defendant  re- 
ceived from  plaintiff  another  bill  similar  to 
the  first  one,  with  a  request  for  remittance,  to 
which  defendant  replied  with  a  disclaimer  of 
liability.  This  was  the  first  notice  plaintiff 
had  from  defendant  that  it  disavowed  respon- 
sibility for  O.'s  acts.  Held,  that  defendant  had, 
by  its  silence,  ratified  the  purchase  of  the 
goods,  and  was  liable  to  plaintiff  for  the  pay- 
ment thereof. 

Appeal  from  District  Court  of  Waterbury; 
George  H.  Cowell,  Judge. 

Action  by  the  J.  B.  Owens  Pottery  Com- 
pany against  the  Turnbull  Company  to  re- 
GOTer  for  goods  sold  and  dellTered.  Judg- 
ment for  plalntlfr,  and  defendant  appeals. 
Affirmed. 

The  defendant  Is  a  corporation  conducting 
In  Its  name  a  retail  department  store  in  Wa- 
terbury. The  plalntlfr  la  a  corporation  of 
Ohio,  engaged  In  the  manufacture  of  certain 
lines  of  household  supplies.  December  28, 
1901,  the  defendant  and  one  Gilbert  entered 
into  a  written  agreement  in  the  form  of  a 
lease,  and  sealed  and  acknowledged  as  a 
lease  of  lands,  which  was  to  continue  la 
force  for  the  term  of  three  years  from  Janu- 
ary 1,  1902,  and  which  had  for  its  purpose 
the  conduct  by  Gilbert  of  a  crockery  and 
house-fumlshlng  department  in  the  defend- 
ant's store.  By  this  agreement  the  defend- 
ant leased  to  Gilbert  certain  floor  space  In  Its 
store,  to  be  occupied  and  used  by  Gilbert  ex- 
clusively for  the  sale  of  crockery,  glassware, 
lamps,  tin  and  wooden  ware.  The  rent  to 
be  paid  was  a  specified  per  centum  of  all  the 
lessee's  gross  sales,  the  same  to  be  paid  and 
settled  weekly.  All  moneys  received  from 
sales  and  all  charge  slips  for  goods  sold  were 
CO  be  sent  Immediately  after  each  tranaac- 
lon  to  the  office  of  the  lessor,  who  was  to  re- 
tain the  money.    Each  Saturday  Gilbert  was 


to  send  to  the  office  a  list  of  all  salaries  due 
from   him   to   clerks  and  enaployte.      These 
sums  the  lessor  was  to  pay  to  the   several 
persons  entitled  to  them,  and  on  Monday  the 
balance  left  in  the  lessor's  haods   less  the 
amount  of  the  rental  based  upon  tbe  sales 
as  aforesaid  was  to  be  paid  over  to  Gilbert. 
All  clerks  and  employes  of  the  lessee  were  to 
be  subject  to  all  the  rules  and-r^rulations 
made  by  the  lessor  for  the  management  of 
its  store.    The  lessor  was  to  make  all  deliv- 
eries  in  Waterbury,   and  advertise   tlie   les- 
see's wares  In  the  newspapers,  glvins   him 
such  space  as  he  might  desire,  be  agreeing 
to  recompense  the  lessor  for  the  cost  of  snch 
advertisements.     It  was   provided   that    the 
lessee  should  not  place   his   own  name  or 
signs,  or  any  other  name  or  stgns  tban  the 
lessor's,  upon  any  part  of  the  premises,  and 
that  all  goods  sold  should  b«  sold  under  the 
defendant's  name.    It  was  further  provided 
that  the  parties  to  the  lease  should  keep  the 
same  strictly  confidential,  and  that  It  should 
not,  In  whole  or  in  part,  be  disclosed  to  sny 
person.    On  or  about  January  8,  lfi02,  Gil- 
bert, in  preparation  for  opening  the  depart- 
ment thus  provided  for,  visited  the  plaintiff's 
factory  in  Zanesville,  Ohio,  and,  r^resenting 
himself  to  be  an  agent  and  buyer  for  the  de- 
fendant, purchased  a  bUI  of  goods  npon  cred- 
it, the  same  being  the  goods  embraced  in  the 
bill   of   particulars.     The   plaintUf   believed 
Gilbert,  and  supposed  that  it  was  aeUmg  to 
the  defendant,  and  gave  credit  to  it  alone; 
otherwise  the  plaintiff  would  not  have  made 
the  sale.    The  goods  were  addressed  to  the 
defendant,  and  shipped  on  January  3d.     On 
the  same  day  a  detailed  bill  of  the  goods  con- 
taining the  terms  of  sale  was  made  out  to  the 
defendant  and  moiled  to  its  address.     The 
goods  arrived  on  January  2&tli,  and  were  re- 
ceived by  the  defendant,  who  paid  for  the 
freight  and  cartage,  and  they  were  by  it 
turned  over  to  Gilbert  for  sale  in  his  depart- 
ment,  where  they  remained,   save  as  stdd 
from  time  to  time,  until  taken  on  attactunent 
and  execution  as  hereinafter  recited.     Gil- 
bert continued  his  relations  with  the  defend- 
ant under  said  agn^aement  until   about  the 
middle  of  April,  1902,  when  he  left  Water- 
bury.   Meanwhile  bis  department  was  con- 
ducted as  the  lease  provided.    So  far  as  was 
apparent  to  the  public  or  the  employfis  in  tlie 
store,  there  was  no  distinction  t>etween  this 
department  and  the  rest  of  the  store,  and  it 
appeared,  like  the  rest,  to  be  owned  and 
managed  by  the  defendant    It  was  the  Ui- 
t^ntion  of  the  defendant  that  such  slwuld  be 
the    case,    and    that    Gilbert's    department 
should  appear  to  the  public  and  third  parties 
as  belonging  to  the  defendant,   and   be  so 
considered,  and  that  Gilbert  should  appear 
and  be  considered  to  be  the  buyer  for  and 
manager  of  said  department    April  21,  1902, 
suit  was  brought  against  Gilbert,  and  a  pot- 
tlou  of  the  stock  In  said  department  therda 
attached.     To  satisfy  the  judgment  in  tiiis 
suit  and  another  which  followed  it  on  April 
25tb  all  of  the  goods  in  said  dopartmsnt  wers 
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taken  aaA  soM  on  execution.    May  8,  1002, 
the  defendant  received  from  the  plaintiff  an- 
other bin  similar  to  that  of  January  3d,  wltb 
a  request  for  remittance.     To  this  the  de- 
fendant, by  Ita  attorney!,  replied  immediate- 
ly, disclaiming  liability.    This  was  the  first 
and  only  notice  of  dlsarowal  of  responsibility  I 
for  Gilbert* I  acts  the  defendant  ever  sent  i 
the  plaintiff.    This  dlsayowal  was  unreason-  \ 
ably  delayed,  and  prejudicial  to  the  platntlfl.  • 
The  plaintiff's  bill,  which  la  a  fair  and  rea- 
sonable one,  has  never  been  paldl  I 

Terrence  F.  Carmody,  for  appellant.    Ulys- 
ses O.  Church,  for  appellee.* 

PRENTICH,   3.  (after  atatlngr  the  facts). 
The  Judgment  rendered  in  this  case  was  am- 
ply Justified  by  the  facts  found.    It  Is  quite 
true  that  the  written  instrnment  which  evi- 
denced the  relations  between  the  defendant 
and  Gilbert  did  not  expressly  authorize  the 
latter  to  pledge  the  credit  of  the  former. 
The  agreement,  however,  hqd  for  its  purpose 
the  conduct  of  a  mercantile  business,  to  be 
carried  on  in  the  defendant's  store,  under  its  ' 
name,  and  to  all  outward  appearances  as  its 
business.     This  undertaking  necessarily  in- 
volred  purchases  of  stock.     The  agreement  I 
was   ezpUdt  In  requirements  which   Bhonid,  ! 
give  to  the  business  to  be  conducted  by  Gil-  1 
bert  every  appearance  of  a  department  of  the  i 
defendant's  business.    The  effort  to  conceal  ; 
from   the  public  Gilbert's  tme  relation   as  I 
principal  la  manifest  throughout  the  docu-  I 
raent.    To  make  this  result  the  more  secure,  | 
there  follows  the  sweeping  provision  that  It 
should    be    kept    strictly    confidential,    and  | 
should  not,  in  whole  or  in  part,  be  disclosed 
to  any  person.    The  effect  of  this  provision  | 
is  apparent    By  force  of  it,  it  is  not  easy 
to  discover  why  the  right  to  use  the  name 
nnd  credit  of  the  defendant  in  the  purchase 
of  necessary  stock  was  not  Impliedly  con- 
forred  upon  Gilbert,  unless.  Indeed,  It  he  up- 
on the  theory  that  no  credit  at  ail  was  to  be 
given.     It  is  a  little  hard  to  conceive  of  a 
mercantile  business  of  the   magnitude   and 
character  of  that  apparently  contemplated  by 
these  parties  being  carried  on  under  modern 
conditions  without  some  degree  of  credit  for 
purchases.    Let  us,  however,  assume  that  such 
a  method  was  intended  to  be  employed  with 
respect  to  this  business,  and  give  the  defend- 
ant the  full  benefit  of  its  contentlou  that  Gil- 
bert was  without  authority,  express  or  implied. 
to  purchase  in  Its  name  or  upon  Its  credit    On 
January  3, 1902,  Gilbert,  purporting  to  act  for 
tbe   defendant  ordered  of  the  plaintiff  the 
goods   which   are   the   subject  of  this   salt 
Credit  for  them  was  given  to  the  defendant 
alone.     Within  a   few  days   the  defendant 
•was  Informed  of  Gilbert's  purchase,  and  that 
It  was  a  credit  porchaae,  by  tbe  receipt  in 
the  ordinary  course  of  mail  of  a  bill  of  the 
goods,  with  terms  of  sale,  which  was  mailed 
to   the  defendant   on .  the  day  of  purchase. 
Pitts  T.  Hartford  Life  &  Annuity  Ina.  Co.,  60 


Conn.  376,  34  Aa  06,  BO  Am.  St  'Rep.  96. 
These  facts  alone,  in  view  of  Gilbert's  agree- 
ment as  to  secrecy,  sufilciently  advised  tbe 
defendant  that  tbe  credit  given  was,  preaum- 
ably  at  least,  credit  to  It  the  only  party 
whose  name  could  be  divulged.  That  the  bill 
was  made  out  to  it,  and  sent  to  it,  emphasis- 
ed and  made  certain  the  otherwise  reason- 
able conclusion.  The  arrival  of  the  goods 
two  weeks  later,  addressed  to  it,  was  an  ad- 
ditional reminder  of  what  had  been  done. 
Notwithstanding  the  knowledge  thus  derived, 
the  defendant  kept  silence.  It  did  nothing  to 
advise  the  plaintiff  of  the  true  situation  dar- 
ing the  two  weeks  which  elapsed  while  the 
goods  were  in  ceurse  of  sttipmoit  The  goods 
came,  and  were  leceived  by  tbe  defendant 
without  a  word  of  warning.  The  silence  was 
continued  as  the  weeks  lengthened  Into 
months  and  until  after  Gilbert's  affairs  had 
■offered  a  hopeless  conapse,  and  all  means 
of  protecting  tbe  plalntifCB  Interests  bad  dis- 
appeared. A  clearer  case  of  ratification  by 
silent  acquiescence  could  scarcely  be  stated. 
Tbe  defendant's  knowledge  of  the  material 
facts  was  complete,  the  duty  to  speak  mani- 
fest the  silence  without  excuse  unreasonably 
prolonged  and  prejudicial  to  the  plaintiff,  aa 
tbe  court  with  mm^gie  Jostiflcation  has  found. 
MaUoiT  T.  Mallory  Wheeler  Co.,  61  Conn. 
131,  2S  Ati.  708. 

In  view  of  our  reasons  for  oar  conclusions 
it  is  nnnecessary  to  notice  the  defendant's 
motion  to  add  to  and  correct  the  finding 
further  than  to  observe  that  paragraph  SI  is 
Justified  by  the  evidence,  and  that  paragraph 
61,  In  its  portion  excepted  to,  only  states  a 
fSct  apparent  In  the  written  agreement 
which  is  made  a  part  of  the  finding. 

There  la  no  toot.  The  otbec  Judges  ooo- 
consd. 


MEM0KAin>X7M  DECISIOITO. 


WHITBT  T.  BALTIMORE,  0.  ft  A.  »T. 

OO.  (Conrt  of  Appeals  of  Maryland.  March 
31,  1903.)  Appeal  from  Circuit  Conrt,  Talbot 
Oonuty.  Action  by  William  H.  Whitby  against 
the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company.     From  a   judgment   for   defendant, 

glaintifr  appeals.  B«ver«ed.  Arirned  before  Mc- 
HERRiT  C  J.,  and  FOWLER,  BOYD, 
PBABCB,  SOHMUGKKR,  and  JONES,  JJ. 
Guion  Miller,  for  appellanL  William  H.  Ad- 
kins,  for  appellesw 

BOTD,  J.  nils  case  was  by  agreement  sub- 
mitted to  the  same  jnry  that  passed  on  that  of 
Annie  L.  Whitby  and  husband  against  the  ap- 
pellee. 54  Atl.  674.  The  verdict  was  in  favor 
of  the  defendant,  and  the  plaintifF  appealed 
from  the  judgment  rendered  thereon.  For  the 
reasons  (riven  In  the  other  case,  this  judicment 
must  be  revei-sed.  Judgment  reversed,  and  a 
new  trial  awarded;  the  appellee  to  yay  the; 
costs. 
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•  CHEVALIER  T.  MIDDLESEX  &  SOMER- 
SET TRACTION  CO.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  2,  1903.)  Er- 
ror to  Supreme  Court  Action  by  Isabella  CheT- 
alier  against  the  Middlesex  &  Somerset  Trac- 
tion Company.  Jodgrment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed.  Willard  P. 
Voorbees,  for  plaintiff  in  error.  Alan  H. 
Strong,  for  defendant  in  error. 
PER  CURIAM.    This  causo  iras   tried  to- 

f ether  witli  the  action  of  Norman  r.  Middlesex 
;  Somerset  Traction  Company,  54  Atl.  835,  and 
the  judgment  is  reversed,  for  the  reasons  given 
In  the  memorandum  filed  in  that  case. 


DOLTON  T.  VAN  SICKEL.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  2,  1903.) 
Error  to  Supreme  Court.  Action  by  Edward  B. 
Dolton  agninst  Marie  Van  Siclcel.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. Holt  &  Van  Dike,  for  plaintiff  in  er- 
ror. '  F.  S.  Katzenbach,  Jr.,  for  defendant  in 
error. 

PER  CURIAM.  The  judgment  in  the  Su- 
preme Court  in  this  cause  was  entered  upon 
the  opinion  of  Mr.  Justice  OARRISON,  report- 
ed in  Dolton  v.  Sickel,  66  N.  J.  Law,  493.  49 
Atl.  679,  which  opinion  adopted,  in  respect  to 
one  point  involved,  the  opinion  of  the  same 
justice  in  Tetter  v.  King  Confectionery  Com- 
pany, reported  in  66  N.  J.  Law,  491,  49  Atl. 
678.  The  judgment  of  the  Supreme  Court  is 
affirmed,  tor  the  reasons  gif  en  in  the  opinion  re- 
ferred to. 

DIXON  aad  YBBDENBUROH,  J3.,  ilneat 


FLANDRATT  ▼.  ALBANESIU8  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  23,  1902.)  Suit  by  William  Flandrau 
against  Otto  H.  Albanesius  and  others.  From  a 
decree  for  defendants,  complainant  appeals.  Af- 
firmed. McEwan  &  McEwan,  for  appellant. 
Weller  &  Lichtenstein,  for  respondents.    . 

PER  CURIAM.  The  decree  appealed  from 
is  affirmed,  for  the  following  reasons,  stated  by 
Vice  Chancellor  STEVENS,  at  the  close  of  the 
hearing,  on  directing  a  dismissal  of  the  bill  of 
complaint:  "There  is  no  evidence  whatever  that 
Dr.  Albanesius  has  abrogated  the  contract  in 
any  way.  The  evidencp  shows  very  plainly  that 
it  was  the  desire  of  Dr.  Albanesina  to  fulfill 
the  contract.  There  seems  to  have  been  some 
difficulty  with  respect  to  ascertaining  what  was 
due — the  precise  amount  that  was  due.  That  is 
the  evidence,  and  it  also  appears  that  within 
a  few  days  afterwards  Mrs.  Peters  moved  to 
New  Tork  City,  and  Mr.  Albanesius  did  not 
know  where  to  go  in  order  to  make  a  tender 
of  the  money.  Finally  he  discovered  her  new 
place  of  residence  and  tendered  the  money.  The 
difficulty  lay  in  the  fact  of  an  unsettled  account, 
which  had  not  been  settled  before.  It  seems  to 
me  that  If  ever  there  was  a  case  in  which  dili- 
gence was  shown — an  earnest  desire  on  the  part 
of  a  purchaser  to  live  up  to  his  contract — I  can- 
not conceive  of  any  case  in  which  greater  dili- 
gence could  have  been  exhibited.  It  does  not  ap- 
pear that  Mrs.  Peters  made  any  tender  of  the 
deed,  and  because  of  this  failure  I  think  it  is 
perfectly  plain  that  Dr.  Albanesius  is  entitled 
to  the  surplus.  Time  is  not  of  the  essence  of 
thia  aSTeemeut    I  therefore  dismiss  the  bill." 


HANRAHAN  t.  NATIONAL  BUILDINQ 
LOAN  &  PROVIDENT  ASS'N.    (Court  of  Ep- 


rors  and  Appeals  of  New  Jersey.  March  2. 
1903.)  Error  to  Suiveme  Court.  Action  by 
Amelia  Hanrahan  against  the  National  Baildin; 
Loan  &  Provident  Association.    Judgment   for 

flaintiff,  and  defendant  bring^  error.    Afflrmt-d. 
loward  W.  Ha.ves,  for  plaintiff  in  error.    Frank 
Bergen,  for  defendant  in  erroT. 

PER  CURIAM.  The  judgment  of  tbe  Su- 
preme Court,  brought  up  by  the  writ  of  error  in 
this  case,  is  affirmed  for  the  reasons  given  in 
the  opinion  of  V.\N  SYCKEL,  J.,  in  that  court, 
reported  in  67  N.  J.  Law,  526,  51  Atl.  4Sa 


LEEDS  et  al.  t;  BOHEMIAN  ART  GLASS 
WORKS.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  March  11,  1903.)  Appeal  from 
Court  of  Chancery.  Bill  by  Henry  W.  Leeds 
and  others  against  the  Bohemian  Art  Gla.^s 
Works.  Decree  for  plaintiffs,  and  defendant 
appeals.  Affirmed.  Howard  Carrow,  for  ap- 
pellant.   Thompson  &  Cole,  for  respondents. 

GUMMERE,  C.  J.  The  decree  appealed  tmm 
is  affirmed,  for  the  reasons  stated  in  the  opin- 
ion of  GRET,  V.  a,  in  the  court  below.  52 
Atl.  37B. 


LIONDALB    BLEACH,    DTE    ft    PRINT 

WORKS  V.  McGRATH,  Collector.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March  2. 
1903.)  Error  to  Supreme  Court.  Action  by  the 
Lioodale  Bleach,  Dye  &  Print  Works  against 
John  O.  McGrath,  collector.  Judgment  for  de- 
fendant wa«  affirmed  by  the  Supreme  Ciourt  (52 
Atl.  714),  and  plaintiff  brings  error.  Afflrmod. 
Willard  W.  Cutler,  for  plaintiff  in  error.  John 
F.  Stickle,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  case 
is  affirmed,  for  the  reasons  given  by  I>IXON. 
J.,  in  his  opiuiou  in  the  Supreme  Court.  G2 
Atl.  714. 


MENZENHAUEB  r.  SCHMIDT.    (Court  of 

Errors  and  Appeals  of  New  Jersey.  March  11, 
1906.)  Appeal  from  Court  of  Chancery.  Suit 
by  Frederick  Menzenhauer  against  Oscar 
Schmidt.  Decree  for  plaintiff,  and  defendant 
appeals.  Affirmed.  McDermott  &  Fisk,  for  ap- 
pellant.   James  A.  Gordon,  for  respondent. 

GUMMERE,  C.  J.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opinion 
of  PITNEY,  V.  a,  in  the  court  below.  62  Atl. 
166. 


MURRAY  et  al.  t.  LTNCTH  et  at  (Court  of 
Errors  and  Appeals  of  New  Jersey.  March  11. 
1908.)  Appeal  from  Court  of  Chancery.  BUI 
by  Josephine  Murray  and  others  against  Rachel 
A.  Lynch  and  others.  Decree  for  defendantss 
and  plaintiffs  appeal.  Affirmed.  J.  A.  Beecher. 
for  appellant!.  Guild,  Lun  &  Tamblyn,  for  re- 
spondents. 

GUMMERE,  0.  3.  l%e  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opinioD 
of  the  Ordinary  in  the  court  below.    61  AtL  713. 


RILET  T.  PITHIAN.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  11,  1903.)  Ap- 
peal from  Court  of  Chancery.  Bill  by  Frank  M. 
itiley.  trustee,  against  Francis  R.  Fithian.  De* 
cree  for  plaintiff,  and  defendant  appeals.   Af- 
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firmed.  B.  A.  Armatrong  and  D.  J.  Pancoast, 
for  appellant.  C.  H.  Sinuickson,  for  respondent. 
PER  CURIAM.  The  order  appealed  from  ii 
aflirmed,  for  the  reasons  given  in  the  opinion  of 
iSRBY,  y.  a,  rendered  in  the  court  below. 
54  AO.  143. 


RTAN  y.  LOVBLBSS  et  al.  (Conrt  of  Er- 
rors and  Appeals  of  New  Jersey.  March  11, 
1903.)  Appeal  from  Court  of  Chancerr.  Bill 
by  Mame  H.  Ryan  against  Mary  J.  LoTeleas 
and  another.  From  the  decree  the  plaintiff  ap- 
peala  AiBrmed.  Thos.  El  French,  for  appel- 
lant.   Wm.  M.  Clevenger,  for  respondents. 

6UMMERB,  0.  3.  The  decree  appealed  from 
is  aflSrmed,  for  the  reasons  stated  in  the  opinion 
of  REED,  V.  a,  in  the  conrt  below.  61  AtL 
1004. 


RTAN  V.  LOVELESS  et  al.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  March  11,  1903.) 
Appeal  from  Court  of  Chancery.  Suit  by  Mame 
H.  Byan  against  Mary  J.  Loreless  and  another. 
From  the  decree  rendered  defendant  Isabella  S. 
Fishblatt  appeals.  AfBrmed.  Thos.  E.  French, 
for  appellant  Wm.  M.  CleTenger  and  D.  J. 
Pancoast.  for  respondent 

OUMMERE,  C.  J.  The  decree  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opinion 
of  REED,  V.  C,  in  the  conrt  below.  Si  AtL 
1004. 

VROOM,  J.,  dissents. 


SCHLICBER  T.  WHYTE.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  11,  1003.) 
Appeal  from  Court  of  Chancery.  Bill  by  Peter 
Schlicher  against  Cathrine  Whyte.  Decree  for 
defendant  and  complainant  appeals.  Affirmed. 
Geo.  O.  Vanderbilt,  for  appellant  F.  8.  Katzen- 
bach.  Jr.,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from  is 
affirmed,  for  the  reasons  giren  in  the  opinion 
of  REED,  V.  O.,  in  the  court  below.  47  Atl. 
44S. 

OARRETSON  and  YROOM,  JJ.,  dissent 


SIEOMAN  T.  DAY  et  al.  (Conrt  of  JBrrors 
and  Appeals  of  New  Jevsey.  March  11,  1903.) 
Appeal  from  Court  of  Chancery.  Bill  by  Rich- 
ard Siegman  against  George  H.  Day  and  others. 
From  a  decree  sustaining  a  demurrer  to  the  bill 
(51  Atl.  1003),  plaintiff  appeals.  Affirmed. 
Ooult  Howell  &  Ten  Eyck,  for  appellant 
I/indabnry,  Depue  &  Faulks,  for  respondents. 

PER  CURIAM.  The  facts  set  out  in  the  bill 
of  complaint  In  this  cause  are,  in  their  legal 
effect,  Identical  with  those  exhibited  In  the  bill 
in  the  case  of  Siegman  r.  Maloney,  54  Atl.  406, 
decided  at  the  present  term  of  this  court.  For 
the  reasons  stated  in  the  opinion  filed  in  that 
case,  the  decree  brought  up  by  this  appeal  should 
be  affirmed. 


TALLINGER  et  al.  ▼.  WILSON.  (Conrt  of 
Errors  and  Appeals  of  New  Jersey.  March  ll, 
1908.)  Appeal  from  Conrt  of  Chancery.  Bill  by 
John  O.  Wilson  against  William  F.  Vallinger 
and  others.  Decree  for  defendants,  and  plain- 
tiff appfflls.  Affirmed.  Lewis  Starr,  for  appel- 
lant   Henry  S.   Scovel,  for  respondents. 

PER  CURIAM.  In  the  making  of  the  decree 
apptealed  from  there  was  no  error  which  was 
prejudicial  to  the  appellant.  Upon  the  proofs 
submitted  the  respondents  were  entitled  to  re- 
cover from  the  appellant,  at  the  rery  least,  the 
$50  ordered  to  be  paid  by  him  to  the  respond- 
ents.   Ths  decree  should  be  affirmed. 


WARD  ▼.  WILCOX  et  al.  (Conrt  of  Err<»a 
and  Appeals  of  New  Jersey.  March  11,  1003.) 
Appeal  from  Court  of  Chancery.  Bill  by 
Oeorge  C.  Ward  against  S.  Thomas  Wilcox 
and  others.  Decree  for  defendants,  and  plain- 
tiff appeals.  Affirmed.  Elvin  W.  Crane,  tor 
appellant  Guild,  Lum  &  Tamblyn,  for  re- 
spondents. 

6UMMERB.  C.  J.  The  decree  appealed 
from  is  affirmed,  for  the  reasons  stated  m  the 
opinion  of  the  Ordinary  in  the  court  below. 
61  Ati.  1094. 

FORT  and  YROOM,  JJ.,  dissent 


WEIGEL  T.  WEIGEL.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  March  ll,  1903.) 
Appeal  from  Conrt  of  Chancer^  Bill  by 
Philip  Weigel,  Jr.,  against  Alice  Welgel.  D«-' 
cree  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. G.  J,  Atliinson,  for  appellant  War- 
ren R.  Schenck  and  Alan  EC  Strong,  for 
respondent 

GUMMERE,  C.  J.  The  decree  appealed 
from  is  affirmed,  for  the  reasons  stated  m  the 
opinion  of  Grey,  Y.  C,  in  the  court  below. 
62  Ati.  1128. 


ANGUS  T.  JUNGLING.  (Supreme  Conrt 
of  New  Jersey.  Feb.  24,  1903.)  Action  by 
Thomas  Angus  against  William  J.  Jangling. 
Verdict  for  plaintiff,  and  mle  to  show  cause 
discharged.  Argued  Noyember  term,  1002,  be- 
fore GUMMERE,  C.  J.,  and  VAN  STCKEL, 
B'ORT,  and  PITNBT,  JJ.  M.  T.  Rosenberc, 
for  plaintiff.  Hudspelji  &  Puster,  for  defend- 
ant 

PER  CURIAM.  We  find  no  error  com- 
mitted b^  the  trial  court,  either  in  its  rulings 
upon  evidence  or  in  its  charge  to  the  jury. 
The  motion  to  nonsuit  the  plaintiff,  and  the 
motion  to  direct  a  verdict  for  the  defendant, 
were  properly  refused.  The  finding  of  the 
Jury  in  favor  of  the  plaintiif  was  justified  by 
the  evidence,  and  the  damages  are  not  exces- 
sive. The  mle  to  show  csuse  will  be  dis- 
charged. 


BAISLBT  ▼.  WELSH.  (Supreme  Conrt 
of  New  Jersey.  March  4,  l0O3.)  Action  by 
John  H.  Baisley  against  Charles  J.  Welsh. 
There  was  a  verdict  for  defendant  and  plain- 
tiff takes  out  a  mle  to  show  cause.  Rule 
made  absolute,  and  new  trial  granted.  Argued 
November,  term,  1002,  before  the  CHIEF 
JUSTICE,  and  VAN  STCKEL,  FORT,  and 
PITNEY,  JJ.  D.  J.  Pancoast,  for  plaintiff. 
Frederick  A.  Rex,  for  defendant 

PER  CURIAM.  This  suit  Is  upon  an  ac- 
count and  two  promissonr  notes.  The  defend- 
ant pleaded  the  general  Issne  and  payment 
with  notice  of  a  counterclaim,  without  specify- 
ing the  particulars.  The  plaintiff's  claim  was 
not  disputed.  The  defendant  claimed  that  one 
Bowden,  as  the  agent  of  plaintiff,  purchased 
of  the  defendant  a  large  quantity  of  goods, 
which  were  delivered  to  said  Bowden.  The 
defendant  without  offering  in  evidence  his 
books  of  account  recoTered  a  verdict  against 
the  plaintiff  for  (6,208.84.  It  appears,  by 
evidence  taken  under  a  rule  of  this  court  since 
the  trial  of  said  cause,  that  these  goods  were 
sold  to  Bowden,  not  by  the  defendant,  but  by 
the  New  Jersey  Butcners'  Supply  Company. 
The  verdict  in  favor  of  the  defendant  should 
therefore  be  set  aside,  and  a  new  trial  granted. 


BARR  T.  MIDDLESEX  ft  SOMERSET 
TRACTION  CO.  (Supreme  Court  of  New 
Jersey.    Feb.  25,  1903.)    Action  by  Henry  J. 
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BaiT  against  the  Middlesex  &  Somerset  Trac- 
tien  Company.  Sabomitted  on  rule  to  show 
cause.  Bule  dischaiced  conditionallT.  Arerod 
November  term,  1(K^  before  6UMMERE, 
G.  J.,  and  VAN  SYOKBL,  FOBT,  and  PIT- 
NEY, JJ.  John  S.  VooffaeM,  for  plaintiff. 
Willard  P.  Voorheea,  for  defendant. 

PER  CURIAM.  W«  find  no  error  In  the 
rulings  of  the  court  at  the  trial,  or  in  the 
charge  to  the  jury.  Nm  do  we  find  that  a 
verdict  in  favor  of  the  plaintiff  was  against 
the  weight  of  the  eridenoe.  The  amount  of 
damages  recovered  is,  however,  excessive.  If 
the  iplaintiff  will  concent  to  a  reduction  of  the 
verdict  to  $750,  he  ma;  enter  judgment  for 
that  amount;  otherwise,  the  role  to  show 
cause  will  be  made  absolute. 


ages  allowed  were  not  teadequate,  nor  was 
the  verdict  against  the  weignt  of  tbe  evi- 
dence.    Rules  discharged. 


FRENCH  V.  MAYOR,  ETC.,  OF  CITY 
OF  MILLVIIXE.  (Supreme  Court  of  New 
Jersey.  March  5,  1903.)  Action  by  Thomas 
E.  French,  receiver,  etc.,  against  the  mayor 
and  common  council  of  City  of  Millville.  There 
was  Judgment  for  plaintiff  <49  Atl.  465),  af- 
firmed by  the  Court  of  Errors  and  Appeals 
(51  AtL  1109),  and  defendant  mles  to  show 
caose  why  judgment  should  not  be  opened  and 
defendant  permitted  to  plead.  Rule  discharged. 
Argued  June  term,  1902,  before  GARRISON 
and  COLLINS,  JJ.  Louis  H.  Miller,  for  the 
rnle.  WilUam  A.  Logue  (Thomas  B.  French, 
«n    the    brief),    opposed. 

PER  CURIAM.  The  court  at  June  term, 
1901,  overruled  a  demurrer  to  the  declara- 
tion. The  opinion  (66  N.  J.  Law,  392,  397, 
49  Atl.  465)  expressly  said  tiiat,  if  the  plain- 
tlB  would  discontinae  upon  all  the  counta 
except  the  seomd,  he  might  have  final  judf- 
ment  upon  that  count,  and  that  permission 
would  not  be  given  to  the  defendant  to  with- 
draw its  demurrer  and  plead.  The  plain* 
tiff  took  this  course.  The  judgment  was  af- 
firmed by  the  Court  of  Errors  and  Appeals 
at  March  term,  1902.  61  AtL  1109.  At  the 
June  term,  1902,  of  this  court,  an  applica- 
tion for  leave  to  plead  generally  to  the  declara- 
tion was  denied,  out  the  defendant  was  grant- 
ed a  rule  to  show  caose  why  a  sfMclfic  plea 
shown  should  not  be  pleaded.  This  is  the  rule 
now  before  us.  We  are  of  opinion  that  we 
ought  not  now  to  review  the  action  deliber- 
ately taken  at  the  June  term.  1901,  end  reiter- 
ated at  the  June  term,  1902.  The  role  to 
show  cause  is  discharged,  with  coats. 


KAMBNA  T.  NORTH  JERSEY  ST.  RT. 
CO.  (Supreme  Court  of  New  Jersey.  Feb.  25, 
190S.)  Action  by  Henry  J.  Kameha  against 
the  North  Jersey  Street  Railway  Oompaay. 
Verdict  for  plaintiff.  On  rule  to  show  cause 
allowed  plaintiff,  and  cross-rule  allowed  de- 
fendant. Rules  discharged.  Argued  Novem- 
ber term,  1902,  before  GUMMERB,  O.  J., 
and  VAN  S YOKEL,  FORT,  and  PITNEY, 
JJ.  M.  T.  Rosenberg,  for  plaintiff.  William 
H.    Speer,   for  defendant. 

PER  CURIAM.  The  plaintiff,  while  driving 
In  his  wagon  along  one  of  the  streets  in  Jersey 
City,  was  run  down  by  a  trolley  car  of  the 
defendant  company.  His  wagon  was  over- 
turned and  somewhat  damaged,  and  he  him- 
self received  iajnries  which  were  not  at  all 
serious.  He  recovered  a  verdict  of  $300.  He 
seeks  a  new  trial  on  the  ground  that  the 
amount  of  the  damages  awarded  him  by  the 
jury  was  inadeqnate.  The  defendant  seeks  a 
new  trial  on  the  gronnd  that  the  verdict  was 
against  the  weight  of  the  evidence,  in  that 
the  proofs  show  that  the  acddent  happened 
solely  by  reason  of  the  negligence  of  the  drirer 
of  the  wagon,  and  not  by  reason  of  any 
negligence  on  the  part  of  the  servants  of  the 
company.  We  think  both  of  these  rules  should 
be   discharged.      In    our   judgment,    the   dam- 


SELVAGE  V.  NIAGARA  FIRE  INS.  CO. 
et  al.  (Supreme  Court  of  New  Jersey.  Feb. 
25,  1903.)  Action  by  Charles  Selvage  against 
the  Niagara  Fire  Insurance  Company  and 
others.  Heard  on  rule  to  show  cause.  Rule 
discharged.  Argued  November  term.  1902, 
before  GUMMluRE.  C.  J.,  and  VAN  SYC- 
KBL,  FORT,  and  PITNEY,  JJ.  Edward  A. 
Day,  for  plaintiff.  R.  V.  Lindabory,  for 
defendant. 

PER  CURIAM.  We  find  no  error  in  the 
ralinin  of  the  trial  court  upon  questions  of 
evidence,  nor  in  the  charge  of  Xae  court  to 
the  jury.  The  verdict  was  not  contrary  to 
the  charge  of  the  court,  nor  was  it  contraiy 
to  the  weight  of  Evidence.  The  rule  to  show 
cause  should  be  discharged. 


WOLFARTH  v.   L.  STERNBERG  A  CO. 

(Supreme  Court  of  New  Jersey.  Feb.  25,  1903.) 
Error  to  Circuit  Court,  Elssex  County.  Action 
by  Susan  Wolfarth  against  L.  Sternberg  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Defendants  in  error  held  entitled  to  pro- 
ceed as  if  no  brief  had  been  filed  by  plaintiff 
Jn  error.  Argued  November  term,  1902,  before 
GUMMERB,  C.  J.,  and  VAN  SYCKEL. 
FORT    and  PITNEY,  JJ.    Abuer  Kalisch^  for 

f)laiatiS  in  error.    Abe  J.  David,  for  defendants 
n  error. 

PER  CURIAM.  On  the  caU  of  the  list  at  the 
opening  of  the  term  it  was  announced  that  this 
cause  would  be  submitted  upon  briefs.  Pursu- 
ant to  this  announcement  copies  of  the  printed 
ease  and  briefs  were  filed  with  the  sergeant  at 
arms.  It  appears,  however,  upon  an  inspection 
of  the  brief  submitted  on  behalf  of  the  plaintiff 
hi  error,  that  it  is  presented  by  a  member  of 
the  bar  who  has  not  as  yet  been  licensed  to 
practice  as  a  counselor  at  law.  This  court  will 
not  receive  such  a  brief.  The  canse  stands, 
therefore,  as  if,  notwithstanding  the  stipulation 
to  submit  it  upon  briefs  under  the  rule,  the 
plaintiff  in  error  had  entirely  failed  to  comply 
with  that  stipulation.  The  defendant  in  error 
is  entitled  to  proceed  as  it  no  brief  had  been 
filed  by  his  adversary. 


CLARK  et  al.  v.  CITY  OF  PHILADEL- 
PHIA. (Supreme  Court  of  Pennsylvania.  April 
20,  1903.)  Appeal  from  Court  of  Comm<m 
Pleas,  Philadelphia  Countr.  Action  fay  Elisa- 
beth Clark  and  Nellie  Clark  against  the  city  of 
Philadelphia.  From  an  order  refusing  to  strike 
off  nonsuit,  plaintiffs  appeal.     Reversed.     Ar- 

Sied  before  MITCHELL,  DE.\N,  FELL, 
ROWN,  MESTREZAT,  and  POTTER,  JJ. 
FELL,  J.  The  facts  in  these  cases  were  tbe 
same  as  those  in  Quinlan  v.  City  of  Philadel- 
phia, 54  Ati.  1026,  and  it  was  agreed  at  the 
trial  that  the  same  judgment  that  was  entered 
in  the  latter  case  should  be  entered  in  these. 
For  the  reasons  stated  in  the  opinion  in  Quinlan 
V.  City  of  Philadelphia,  the  judgments  are  re- 
reraed,  with  a  procedendo. 


DOYLE  V.  PITTSBURG  WASTE  00.  Su- 
preme Court  of  Pennsylvania.  Jan.  5,  1903.) 
Appeal  from  Court  of  Common  Pleas,  Alleghe- 
ny County.  Action  by  Annie  Doyle  against  the 
Pittsburg  Waste  Company.  Prom  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Reversed.  Argued  before  MITCHELL,  DEAN, 
FELLl  brown,  MESTREZAT,  and  POT- 
TER, JJ. 

MESTREZAT  J.  The  qneetions  raised  in 
this  appeal  are  disposed  of  in  the  opinion  this 
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day  filed  In  the  appeal  of  WiUiam  T.  Doyle,  hv 
his  next  friend,  against  the  Pittsburg  Waste 
Company  (64  Atl.  363);  and  for  the  reasons 
there  given  the  aasignment  of  error  is  sustained, 
and  the  Judgment  ia  reversed,  with  a  proceden- 
do. 


DUTTON  ▼.  THOMAS.  (Supreme  Court  of 
Pennsylvania.  March  23,  1903.)  Appeal  from 
Court  of  Common  Pleas,  Delaware  County.  Ac- 
tion by  George  O.  Button,  executor  of  Lydia 
F.  Dutton,  against  Isaac  Thomas.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 
ArRued  before  MITCHELL,  DEAN,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

DEAN,  J.  The  orphans'  court  of  Delaware 
county  directed  the  foregoing  issue  of  fact  for 
trial  in  the  common  pleas;  the  issue  being  fram- 
ed to  try  an  issue  of  fact  raised  on  distribu- 
tion of  the  estate  of  Lydia  Dutton  before  an 
auditor.  The  common  pleas  tried  the  issue  and 
toolc  a  verdict,  on  which  this  judgment  was  en- 
tered. The  proceedings,  with  the  judgment, 
were  then  certified  back  to  the  orphans'  court, 
where  the  proper  effect  was  given  it.  From 
that  final  decree  an  appeal  was  taken  by  the 
executor,   this  defendant,  which  we  have  dis- 

Sosed  of  by  opinion  and  judgment  this  day 
anded  down.  154  AtL  908.  We  have  said  in 
that  opinion  all  that  we  consider  necessary  to 
say  on  this  appeal.  The  judgment  is  affirmed, 
and  the  appeal  dismissed. 


IHMSEN  et  al.  v.  RALSTON  et  al.  (Su- 
preme Court  of  Pennsylvania.  Jan.  5,  1903.) 
Appeal  from  Court  of  Common  Pleas,  Allegheny 
County.  Bill  by  Herbert  L.  Ihmsen  and  others, 
administrators  of  Thomas  0.  Ihmsen,  deceased, 
against  John  Ralston  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.  Dismissed. 
Argued  before  MITCHELL.  DEAN.  FELL, 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

FELL,  J.  This  is  a  cross-bill  for  the  ap- 
pointment of  a  receiver  to  close  the  affairs  of 
a  partnership;  the  plaintiffs  here  being  the  ap- 
pellant in  Ralston  v.  Ihmsen,  54  Atl.  365,  in 
which  the  opinion  of  this  court  has  been  filed. 
The  affirmance  of  the  decree  in  that  appeal  re- 
quires the  dismissal  of  this.  The  appeal  is  dis- 
missed, at  the  cost  of  the  appellants. 


LANCASTER  COUNTY  t.  HERSHBY'  et 
al.  (Supreme  Court  of  Pennsylvania.  April  20, 
1908.)  Appeal  from  Court  of  Common  Pleas, 
Lancaster  CoanjV.  Action  by  Lancaster  coun- 
ty against  E.  H.  Hershey  and  others.  Judg- 
ment tor  plaintiff,  and  cwtain  defendants  ap- 


peal. Affirmed.  Argued  before  MITCHELL, 
DEAN,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ.  John  O.  Johnson,  B.  C.  Krea^, 
W.  M.  Franklin,  J.  K.  Appel,  and  John  E. 
Snyder,  for  appellants.  A.  B.  Hassler,  and  X. 
F.  Hall,  for  appellee. 

DEAN,  J.  There  were  two  appeals  from  the 
judgment  of  the  court  below  in  this  case.  This 
one  was  taken  by  but  two  of  the  sureties,  these 
appellants;  the  other  was  taken  by  the  other 
two  sureties,  C.  H.  and  Amos  Hershey,  In  the 
case  of  the  two  latter,  we  have  handed  down 
opinion  this  day.  54  Atl.  1088.  Nothing  tat- 
tber  need  be  said  on  this  appeal.  The  judgment 
of  the  court  below  ia  aSirmed. 


MILLIKEN  T.  REED.  (Supreme  Conrt  of 
Pennsylvania.  Jan.  6,  1903.)  Appeal  from 
Court  of  Common  Pleas,  Allegheny  County. 
Action  by  Elizabeth  M.  Milliken  against  J.  A. 
Reed.  Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed.  Argued  before  MITCH- 
ELL, DEAN,  FELL,  BROWN,  MESTRE- 
ZAT, and  POTTER,  JJ. 

DEAN,  J.  This  is  an  appeal  from  the  judg- 
ment In  a  case  stated  for  the  interpretation  of 
the  will  of  T.  P.  Simpson,  deceased,  of  Pitts 
burg.  The  devise  to  this  appellant  is  in  the  fifth 
clause  of  the  same  will  passed  upon  in  the  Ap- 
peal of  Martha  Bell  Simpson,  54  Atl.  499.  Th« 
language  in  the  fifth  clause  is  precisely  the  same 
as  in  the  fourth,  and  is  subject  to  the  same  In- 
terpretation. The  judgment  Is  reversed,  and 
Judgment  is  entered  for  the  olaintiff  on  casA 
stated. 


OHIO  RIVER  JUNCTION  R.  00.  t.  PENN- 
SYLVANIA CO.  (Supreme  Court  of  Pennsyl- 
vania. Jan.  5,  1908.)  Appeal  from  Court  of 
Common  Pleas,  Beaver  County.  Bill  by  the 
Ohio  River  Junction  Railroad  CJompany  against 
the  Pennsylvania  Company.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Affirmed.  Ar- 
gued before  McCOLLUM,  C.  J.,  and  MITCH- 
ELI>,  DEAN.  FELL^  BROWN,  MESTRE- 
ZAT, and  POTTER,  ^J. 

DEAN,  J.  In  this  case,  the  defendant  in  No. 
45,  October  term,  1902  (54  Atl.  259),  in  which 
we  affirmed  the  decree  of  the  court  below,  ia 
now  plaintiff  and  app^ant  in  No.  44  of  same 
term.  In  this  case  the  conrt  below,  on  facts 
found  and  the  law,  dismissed  plaintiff's  bill. 
From  that  decree  it  brings  this  appeal.  We 
hare  nothing  to  add  to  what  is  said  in  No,  45 
—the  ease  referred  to.  opinion  handed  down  this 
day.  The  decree  in  this  case  is  affirmed,  on  the 
findings  of  fact  and  conclusions  of  law  of  the 
court  below. 
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ABATEMENT. 

Of  legacy,  see  "Wills,"  {  12. 

Of  naisance,  eee  "Nuisance,"  H  If  2. 

ABATEMENT  AND  REVIVAL. 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," i  6. 

Bight  of  action  by  or  against  personal  repre- 
sentative, see  "uxecutors  and  Administra- 
tors," i  6. 

i    1.    Death  ot  party  and  reTival  of  ae> 
tlom. 

Under  Code  Pub.  Gen.  Laws,  art.  60,  8  4,  re- 
TiTBl  of  action  against  husband  and  wife,  after 
husband's  death,  in  name  of  his  administrator, 
held  error.— Wolfe  v.  Murray  (Md.)  876. 

ABSENCE. 

Bospension  of  running  of  statute  ot  limitatioii, 
sep  "Limitation  of  Actions,"  t  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improTe- 
ments,    see   "Municipal   Corporations,"    i    6. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Bminent 
Domain,"  S  2. 

Consent  to  establishment  of  street  railroad,  see 
"Street  Railroads,"  8  1. 

Bights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," 8  7. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication,"  8  !• 

Of  offer  or  proposal,  see  "Contracts,"  |  1. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixturwj." 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  8  8- 
Cause  of  death,  see  "Death,"  8  1- 
Cause  of  personal  injuries,  see  "Negligence," 
8  1- 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See   "Novation";  "Payment";   "Release*" 

ACCOUNT. 

Accounting  by  executor  or  administrator,  see 
"Kxecutors  and  Administrators,"  8  7. 

Accountingby  guardian  of  infant,  see  "Ooard- 
ian  and  Ward,"  8  2. 

Accounting  by  trustee,  see  "Trusts,"  8  4. 
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ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  8  3. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Criminal  Law,"  8  6;  "Evidence," 
8  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppd,"  8  2. 

To  consent  of  abutting  owners  to  establish- 
ment of  street  railroad,  see  "Street  .Rail- 
roads," 8  1. 

8    1.    Natiire  and  neoesaltj. 

Under  P.  L.  1898,  p.  670,  88  21,  39,  a  mar- 
ried woman's  unacknowledged  contract  to  con- 
vey land  held  unenforceable.— Ten  Byck  ▼.  8a- 
ville  (N,  J.  Oh.)  810. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Bar  by  former  adjudication,  see  "Judgment," 
8  6. 

Counterclaim,  see  "Set-Off  and  Counterclaim." 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  8  2. 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecu- 
tion." 

Restraining  action  at  law,  see  "Injunction,"' 
8  2. 

Set-off,  see  "Set-Off  and  Counterclaim." 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror"; "Certiorari";  "Equity,"'^  8  5;  "Judg- 
ment," 8  5;  "Justices  of  the  Peace,"  8  3; 
"New  Trial." 

ActUma  between  parties  in  paiUcular  relations. 

See  "Guardian  and  Ward,"  8  2;  "Master  and 
Servant,"  88  2,  10-12. 

Mortgagor  and  mortgagee,  see  "Chattel  Mort- 
gages?' 8  2. 

OflScers  and  corporation,  see  "Corporations," 
8  5. 

Stockholders  and  corporation,  see  "Corpora- 
tions," 8  4. 

Actions  by  or  aoainst  particular  Masses  of 
parties. 

See  "Associations";  "Asylums";  "Beneficial 
Associations":  "Carriers,"  88  2-6;  "Corpora- 
tions," 8  9;  Executors  and  Administrators," 
8  6;  "Husband  and  Wife,"  8  3;  "Master  and 
Servant,"  8  13;  "Principal  and  Agent,"  8  8; 
"Railroads,"  88  4-8. 

Corporate  officers,  see  "Corporations,"  8  B. 

Forei;;n  executor,  see  "Executors  and  Ad- 
ministrators." 8  8. 

Foreign  guardian,  see  "Guardian  and  Ward," 
8  3. 

Heirs,  see  "Descent  and  Distribution,"  8  2, 

Stockholders,  see  "Corporations,"  8  4. 

Taxpayers,  see  "Municipal  Corporations,"  8  9. 

Trustees,  see  "Trusts,"  {8  3,  5. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  8  1- 

Actions  relating  to  particular  species  qf  properttf 

or  estates. 
See  "Fixtures." 

PartUmlar  causes  or  grounds  of  cuMon. 
See   "Assault   and   Battery,"   8   1;   "Bills  and 
Notes,"   8  4;  "Bonds,"   8  2;  "Death,"   8  1; 
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"False  Imprisonment,"  J  1;  "Fraud,"  |  1: 
"Insurance,"  H  12.  iS;  'Xibel  and  Slander,'' 
{  2;  "Malidoas  Prosecution,"  {  2;  "Neg- 
ligence" {  4;  "Nuisance,"  |  2;  "Taxation?' 
$  5;  "Trespass";  "Trover  «nd  Oon version," 
I  2;  "Work  and  Labor." 

Administrator's  bond,  see  "Descent  and  Dis- 
tribution," §  0. 

Bond  of  county  treasurer,  see  "Counties,"  I  1. 

Breach  of  contract,  see  "Contracts,"  |  6; 
"Sales,"  {|  6,  7;  "Vendor  aad  Purchaser,'' 

Failure  to  deliver  possession  'to  tenant,  see 
"Landlord  and  Tenant,"  i  5. 

Personal  injuries,  see  "Bridges,"  8  1;  "Car- 
riers," gi  4-6;  "Electricity'^;  ^'Gas";  "Hish- 
ways,"  {  4;  "Master  and  Servant,"  if  10-12; 
"Parent  and  Child";  "BaUroads,"  (g  4^-6; 
"Street  Railroads,"  i  2. 

Price  of  land,  see  "Vendor  and  Purchaser," 
I  2. 

Recovery  of  money  lost  under  wagering  agree- 
ment, see  "Gaming,"  f  1. 

Recovery  of  possession  of  demised  premises,  see 
"Landlord  and  Tenant,"  g  7. 

Recovery  of  county  taxes  from  township 
collector,  see  "Taxation,"  g  8. 

Recovery  of  tax  paid,  see  "Taxation,"  g  4b 

Rent,   see  "Landlord  and   Tenant,"  g  6. 

Services,  see  "Master  and  Servant,"  g  2; 
"Work  and  Labor." 

Support  of  pauper,  see  "Panpets,"  |  & 

Particular  forms  of  action. 
See    "ABsampsit,    Action    of";    "Bjeetment"; 
"Entry,    Writ    of";    "Real    Actions";    "Bo- 
plevin";  "Trespass,"  g  1;  "Trover  and  Con- 
version." 

ParMcuIar/orm*  iiT  special  reU^. 

See  "Divorce";  "Injunction";  "Interpleader"; 
"Hanhaling  Assets  and  Securities";  "Quiet- 
ing Title";   "Specific   Performance." 

Abatement  of  nuisance,  see  "Nuisance,"  gg  1,  2. 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  g  2. 

Alimony,  see  "Divorce,"  g  8. 

Confirmation  of  tax  title,  see  "Taxation,"  g  7. 

Determination  of  advei-se  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Dissolution  of  corporation,  see  "Corporations," 

Bnforcement  or  foreclosure  of  Hen,  see  "Me- 
chanics' Liens,"  g  5. 

Bstablishment  and  euforcement  of  trust,  see 
"Trusts,"  g  6. 

Bstablishment  of  botmdaries,  see  "Bounda- 
ries,"  g  2. 

Establishment  of  wiU,  see  "Wills,"  J  4. 

Foreclosure  of  judgment  lien,  see  "Judgment," 

„g  a 

Foreclosure  of  mortgage,  see  "Mortgages,"  g  6. 
Reformation  of  written  instrument,  see  "Hef- 

ormatioa  of  Instruments." 
Removal  of  cloud  on  title,  see  "Quieting  Title." 
Setting    aside    award,    see    "Arbitration    and 

Award,"  §  3. 
Setting     aside     fraudulent     conveyance,     see 

"Fraudulent  Conveyances,"  g  8. 
Trial  of  tax  title,  see  "Taxation,"  g  7. 

Particular  proceedings  in  actUma. 

See  ".\ppearance";  "Costs" ;  "Evidence";  "Exe- 
cution" ;  "Judgment" ;  '  Judicial  Sales" ; 
"Jury";  "Limitation  of  Actions":  "Pleading"; 
"Process";  "Removal  of  Causes'';  "TriaL''^ 

Bill  of  particulars,  see  "Pleading."  g  8. 

Default,  see  "Judgment,"  g  2. 

Nonsuit,  see  "Tri.il,"  g  3. 

Revival,  see  "Abatement  and  Revival,"  |  1, 

Verdict,   see  "Trial,"  g  6. 

Particular  remcdla  in  or  incident  to  acUotu, 

See  "Arrest,"  §  1;  "Attnohmont";  "Bail,"  g  1; 
"Garnishment"  ;   "Injunction"  ;  "Receivers." 


Proceedings  In  exercise  of  apeddl  JvrtadlctUmt. 
Courts  of  limited  jurisdiction   in   general,   see 

"Courts."  g  2. 
Criminal  prosecutions,  see  "Criminal  Xjarw." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices   of  tbs 

Peace,"  g  2. 

g    1.    Joinder,      spUttinc     consolUlstiaa, 
and  severance. 

An  action  against  three  defendants  jointiy  on 
distinct  causes  of  action  Aeld  properly  noosnited. 
—Cole  V.  Lippitt  (B.  I.)  936. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  i  1. 

ADEQUATE  REMEDY  AT  LAW. 

Bffect  on  jorisdlction  of  eonity,  we  "Injunc- 
tion," I  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION.  - 

Operation   and   effect   of  former  adjudication, 
see  "Judgment,"  gg  6,  7. 

ADJUSTMENT. 

Of  loss   within   Insurance  policy,  see  "Inam^ 
ance,"  g  11. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  |  3. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankniptcr>**  I  1- 
Of  estate  of  decedent,  see  "Executors  snd  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Receivers,"  |  2. 
Of  trust  propei-ty,  see  "Trusts,"  |  8. 

ADMISSIONS. 

As  evidence  In  civil  actions,  see  "Bvidenee," 

g  IS. 
As    evidence    in    criminal    prosecntiona,     see 

"Criminal  Law,"  g  & 

ADULTERY. 

See  "Bigamy." 

Indictment  for  adultery,  which  failed  to  aver 
whether  particeps  criminis  was  married  or  ns- 
married,  Mid  bad,  under  V.  &  6055,  50641— 
State  V.  Bisbee  (Vt.)  1081. 

ADVERSE  CUIM. 

To  real  property,  see  "Quieting  Tttle.** 

ADVERSE  POSSESSION. 

See  "Limitation  of  Acthms." 
Acquisition  of  right  of  way  by  railroad,  see 
"BaUroads,"  g  1. 

g    1.    Natnre  and  veqsUalies. 

Possession  of  all  of  a  tract  Aeid  restored  to  the 
rightful  owner,  thus  arresting  the  mnniug  of  the 
statute,  and  giving  possession  neceasary  for 
maintenance  of  an  action  of  tres^ss,  by  persons 
in  possession  of  parts  of  it  taking  leases  from 
sucn  owner.— Schlossnagle  v.  Kolb  (Sid.)  1006. 
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Whu«  a  halband  coorejra  land,  bnt  hia  wtfe 
■does  not  Join,  and  aha,  on  hia  death,  marries  tiie 
grantee,  who  Urea  wlUi  her  on  the  preniises,  his 
possession  cannot  draw  to  it  the  possession  of  an 
adjoining  tract,  in  possession  of  the  widow  of 
tie  first  husband,  to  support  a  title  by  adrerse 
IMSsession.— Reed  v.  Haclmey  (N.  J.  Sup.)  229. 

Where  a  husband  has  conveyed  land  by  a  deed 
In  which  his  wife  had  not  joined,  and  she,  after 
■Hie  death  of  her  hnsband,  mamea  the  grantee, 
-who  lives  with  her  npon  the  premises,  the  pos- 
session is  the  possession  of  the  wife. — Reed  y. 
Hackney  (N.  J.  Sup.)  229. 

Where  a  widow,  after  the  death  of  her  htia- 
bond,  remains  in  possession  of  his  lands,  it  is 
presumed  to  be  her  possession  in  right  of  dow- 
er.—Reed  V.  Haclcney  (N.  J.  Sup.)  229. 

The  maintenance  of  steps  for  the  more  cod-  | 
▼enient  use  of  a  street  hrkl  not  to  amount  to  an 
exclnslre  possession. — ^Healey  v.  Kelly  (R.  I.)  I 
688.  .      I 

It  is  unnecessary  for  the  one  occupying  land 
adversely  to  give  notice  of  his  claim  to  the  own- 
••r  in  words.--Jangraw  v.  Mee  (Vt.)  189. 

i  B.     rUmUnt,  eviAMM*,  trial,  and  w- 
Tleir. 

It  was  for  the  jury  to  determine  whether  de- 
fendant's occupancy  of  land  indicated  to  plain- 
tiff that  be  was  claiming  it  as  matter  of  right. 
-Jangraw  v.  Mee  (Vt.)  180. 

ADVICE  OF  COUNSEL 

As  defenae  to  action  by  receiver  for  negligence 
of  insnrance  company's  officer*  in  loaning 
funds,  see  "Insurance,"  I  1. 

Am  defense  to  crime,  see  "Oriminal  Law,"  |  1. 

AFFIDAVITS. 

For  arrest,  see  "Arrest,"  {  1, 
"n    pro< 

Error, 

AFTER-ACQUIRED  TITLE. 

Batoppd  to  aaaert,  aee  "Bstoppel,"  i  1. 


In    proceeding   (or    appeal,   aee    "Appeal   and 
~       ,"  i  6. 


AGENCY. 

8e«  "Principal  and  Agent" 

AGREEMENT. 

See  "Arbitration  and  Award" ;  "OoBtracte.* 

ALIBI. 

Proof  of,  aee  "Oriminal  Law."  f  & 

ALIENATION. 

Suspension  of  power  of  alienation  of  prop- 
erty, see  "Perpetuities." 

ALIMONY. 

Bee  "Divorce,"  |  8. 

ALLOWANCE. 

To  surviving  °  wife,  husband,  or  chUdren  of 
decedent,  aee  "Executors  and  Administra- 
tora.''t2. 

ALTERATION. 

In  wills,  see  "Wills."  |  8. 


ALTERATION  OF  INSTRUMENTS. 

See  "Beformation  ef  InBtroments." 

AMENDMENT. 

Of  porttOHlor  legal  proceedings. 
Bee     "Indictment     and     Information,"     I    6; 

"Pleading,"  |  4;  "Process,"  §  1. 
Writ  of  capias  ad  respondendum,  see  "Arrest," 

!  1- 

AMOUNT  IN  CONTROVERSY. 

See  "Courta."  i  1. 

ANIMALS. 

Carriage  of  live   stock,  see    "Carriers,"  J  8. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," 8  7. 

A  dog  in  the  owner's  car  in  a, street  held  out 
of  the  owner's  InHoanre,  within  Gen.  Laws 
180B.  c.  Ill,  8  3,  mailing  him  liable  if  the 
dog  bites  one  out  of  such  inciosare.— Feck  v. 
Williams  (B.  I.)  381. 

Under  Gen.  Laws  189C,  c.  Ill,  |  8,  hel4, 
that  it  is  DO  defense,  where  a  dog  bites  a 
traveler  on  the  liighway,  that  the  person  was 
committing  a  trespass  by  climbing  onto  tlie 
cart  of  the  dog's  owner.— Peck  v.  Williama  (B. 
I.)  881. 

APPEAL  AND  ERROR. 

See   "Certiorari";   "New  Trial." 
Costs,  see  "Costa,"  1  8. 

Rcvte»  in  porticuhir  cioU  oetionak 
See  "False  Imprtsonment,"  I  1. 
For  support  of  pauper,  see  "Paupers,"  i  8. 

Beotew  m  tpeekil  preoeedtnga. 
Ajsesament  of  damages  for  property  taken  for 

public  use,  see  "Eminent  Domain,'^  S  3. 
Assessment  of  taxes,  see  "Taxation."  (  3. 
Highway  proceedings,   see   "Highways,"    |   1. 
Local    assessments,    see    "Municipal    Corpora* 

tiona,"  §  5. 

Review  of  crtnOiuU  protaaMons. 
See  "Criminal  Law,"  {  14;  "Shnbeaalement" 

I   1.    Declslona  revlewabla. 

Under  Gen.  St.  19U2,  {  788,  an  appeal  Ues 
from  an  order  of  a  city  court  directing  a  case 
to  be  erased  from  the  docket.— Sanford  v.  Bacon 
(Conn.)  204. 

Right  of  appeal  from  an  order  of  the  probate 
court  is  conditioned  on  a  compliance  with  all 
statutory  requirements.— Appeal  of  Abbott 
(Me.)  766. 

Under  Oode^  art  18,  {  16,  an  applioation  to 
amend  a  bill  m  equity  is  addressed  to  the  dis- 
cretion of  the  court.— Snook  v.  Monday  (Md.) 
77. 

Where  no  final  Judgment  has  been  rendered, 
the  Court  of  Appeals  cannot  hear  the  case  by 
agreement  of  counsel. — Uayman  v.  Lambden 
(Md.)  96*2. 

An  appeal  from  an  order  dismissing  a  mo- 
tion to  quash  an  appeal  from  the  appraisement 
of  decedent's  estate  dismissed. — In  re  Belcher'a 
Brtate  (Pa.)  714. 

I  S.     Klckt  of  MTlew. 

Invalidity  of  Joint  judgment,  as  not  warrant- 
ed by  pleadings,  held  not  waived  by  the  defend- 
ant, as  to  whom  it  was  unauthorized,  not  con- 
testing joint  liability.— Schoenbcrger  v.  White 
(Conn.)  882. 
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Under  Bev.  St.  c.  63,  |  23,  no  penon  has  the 
right  ot  appeal  from  probate  court  unless  he 
has  a  pecuniar7  interest  in  the  subject-matter. 
—Appeal  of  Abbott  (Me.)  75S. 

I  3.     Presentation    and    reservation    In 
lower  oonrt  of  cronnds  of  reTlsTV. 

Where  defendants  except  to  the  entire  charge 
ot  the  presiding  judge,  the  law  court  will  con- 
sider only  those  exceptions  which  are  specific. — 
Libby  t.  Deake  (Me.)  856. 

No  objection  being  made  to  statement  in  in- 
struction, the  assumption  by  the  judge  thereby 
that  a  certain  memorandum  embodied  the  con- 
tract was  acquiesced  in  by  the  parties. — Ubby 
T.  Deake  (Me.)  856. 

Questions  not  mooted  in  Supreme  Court  on 
certiorari  to  review  the  removal  of  police  offi- 
cers will  not  be  reviewed  by  Court  of  Errors 
and  Aopeals  on  writ  of  error.— Bakely  v.  Now- 
rey  (N.  J.  Krr.  &  App.)  833. 

Excessivenesa  of  costs  taxed  by  a  Justice  of 
the  peace  cannot  be  reviewed  by  the  Supreme 
Court,  where  no  objection  was  made  thereto 
on  an  intermediate  appeal. — Wyckoff  v.  Luse 
(N.  J.  Sup.)  100. 

An  objection  that  a  part  of  a  claim  is  barred 
by  limitations  cannot  be  raised  on  appeal. — 
In  re  Payne's  Estate  (Pa.)  337. 

Bill  dismissed  on  appeal  for  want  of  equity, 
though  objection  was  not  raised  by  pleadings 
nor  below. — North  Braddock  Borongh  v.  Corey 
'Pa.)  486. 

Appeal  from  decree  in  eqaity  quashed,  where 
no  exceptions  were  filed  below. — ^Beatty  ▼.  Har- 
ris (Pa.)  1081. 

8   4.    Parties. 

Appellees'  failure  to  object  because  one  de- 
fendant did  not  join  in  appeal,  and  argument  of 
the  appeal  on  the  merits,  held  a  waiver  of  such 
objection.— Schoenberger  v.  White  (Conn.)  882. 

(  5.     Requisites     and     prooeedlncs     for 
transfer  of  eanse. 

Action  of  the  court  in  entertaining  certain 
motions  held  to  defer  the  time  for  filing  an  ap- 
peal, under  Gen.  St.  1902,  88  791-T93,  until 
the  motions  were  decided. — Sanford  t.  Bacon 
(Conn.)  204. 

The  statement  that  appellant  from  probate 
decree  is  interested  as  a  brother  in  the  estate 
of  the  decedent  is  not  a  sufficient  averment 
of  a  pecuniary  interest  to  sustain  the  app^. 
—Appeal  of  Abbott  (Me.)  75.5. 

In  order  to  establish  by  proof  such  a  pecuni- 
ary interest  in  a  decree  of  the  probate  court  as 
authorizes  an  appeal,  appellant  must  allege  it 
in  his  petition  or  reasons  for  appeal. — Appeal 
of  Abbott  (Me.)  755. 

Appeal  not  taken  within  sis  months  will  be 
dismissed.— In  re  Pittsburg  Wagon  Works'  Es- 
tate (Pa.)  3.59;   Appeal  of  O winner,  Id. 

{   6.     Record  and  prooeedlncs  not  In  reo- 
ord. 

The  record  not  showing  the  purpose  for  which 
excluded  evidence  was  offered,  or  the  special  ob- 
jection, nn  exception  thereto  will  be  overruled. 
—Kendall  v.  Flanders  (N.  H.)  285. 

Befnnnl  to  direct  a  verdict  for  defendant, 
where  bill  of  exceptions  shows  no  ground  as- 
signed for  the  motion,  will  not  be  considered 
on  writ  of  error. — Ilopwood  v.  Benjamin  Atha 
&  Illingsworth  Co.  (N.  J.  Err.  &  App.)  435. 

Plaintiff  held  entitled  to  hearing  on  his  peti- 
tion for  new  trial,  on  repaying  to  defendant 
costs  of  transcript  of  testimony  and  rulings 
filed,  with  its  petition  for  new  trial,  in  the 
case.— Gladding  v.  Union  B.  Co.  (R.  I.)  1060. 

Where  the  record  does  not  disclose  the 
grounds  on  which  a  motion  for  a  directed  ver- 


dict was  based,  exceptions  to  the  overmlinK  of 
the  motion  will  not  be  considered  in  the  Su- 
preme Court.— Terrill  v.  Tillison  (Vt.)  187. 

Where,  in  an  action  against  a  foreign  corpora- 
tion, which  has  pleaded  the  general  issue,  the 
record  does  not  contain  a  complete  transcript. 
an  exception  to  the  refusal  of  the  court  to  direct 
a  verdict  for  defendant,  on  the  ground  that  the 
evidence  shows  the  court  has  not  jurisdiction, 
cannot  be  sustained.— Stoddard  t.  CamlwidlKe 
Mnt.  Fire  Ins.  Co.  (Vt.)  284. 

Where  the  record  does  not  contain  all  the  er- 
idence,  it  will  be  presumed  that  the  action  of 
the  court  in  refnsing  instractions  was  justified 
by  the  evidence.— Eletcfaer  v.  Wakefield  <Vt.> 
1012. 

8  7.     Asslsnment  of  errors. 

Reasons  assigned,  in  support  of  an  exception 
to  a  prayer  as  not  supported  by  -the  eTidence, 
which  fail  to  specify  the  particulars  in  which 
the  evidence  is  defective,  will  not  be  considered. 
— Sellman  v.  Wheeler  (Md.)  512. 

Petition  for  new  trial  cannot  be  amended  by 
adding  new  assignments  of  error  of  which  party 
had  notice  at  time  of  filing  petition. — Gladdinr 
T.  Union  R.  Co.  (R.  I.)  1060. 

8  7^  Briefs. 

A  brief  presented  on  appeal  by  one  who  has 
not  been  licensed  to  practice  as  a  counselor  at 
law  will  not  be  received.— Leaver  v.  Kilmer  (S. 
3.  Sup.)  817. 

Supreme  Court  will  not  consider  a  brief  sub- 
mitted on  behalf  of  party  in  error  by  member 
of  the  bar  who  has  not  been  licensed  as  coun- 
selor at  law,  notwithstanding  stipulation  to  sub- 
mit cause  on  briefs.- Duyster  v.  Crawford  (N. 
3.  Sup.)  823. 

8  8.     Dismissal,    withdraval,    or    aban- 
donment. 

On  a  plea  in  abatement  to  an  appeal,  on  the 
ground  that  it  was  not  taken  in  time,  the  facts 
on  which  it  is  based  should  be  so  stated  that 
the  issue  raised  may  be  one  ot  law. — Sanford 
V.  Bacon  (Conn.)  204. 

An  appeal  from  probate  court  will  be  dis- 
missed, where  the  record  tails  to  show  pecuniary 
interest  in  appellant.— Appeal  ot  Abbott  (Me.) 
755. 

Defendant  held  entitled  to  withdraw  petition 
for  new  trial;  plaintiff,  who  had  also  petitioned 
for  new  trial,  not  being  injured  thereby .^i lad- 
ding  T.  Union  R.  Co.  (».  L)  1060. 

8  9.     Reriew. 

Where,  after  default,  an  action  has  been  con- 
tinued for  judgment,  and  is  continued  on  the 
docket  for  several  subsequent  terms  after  entry 
of  judgment,  it  will  be  presumed  that  there  is 
sufficient  reason  for  its  so  remaining  on  the 
docket.— Poor  v.  Chapin  (Me.)  758. 

A  decree  OTermlin^  a  demurrer  to  a  bill  filed 
by  the  city  of  Baltimore  for  leave  to  deposit 
money  awarded  in  condemnation  proceedings 
can  be  reviewed  only  on  a  direct  appeal,  under 
Code,  art.  5,  8  24,  and  not,  under  section  26, 
on  appeal  from  the  decree  entered  after  answer 
and  hearing.  —  Gardner  v.  City  of  Baltimore 
(Md.)  85. 

On  appeal,  prayers  will  he  held  to  relate  ex- 
clusively to  the  evidence,  and  their  con-ectness 
will  be  determined  thereby,  rather  than  by  the 
pleadings,  unless  special  reference  is  made  to 
the  pleadings  in  the  prayer.— Whitby  v.  Balti- 
more, C.  &  A.  Ry.  Co.  (Md.)  674. 

It  was  not  error  for  the  court  to  refuse  to  re- 
port evidence  relating  to  the  size  of  certain  wa- 
ter wheels  used,  and  the  water  consumed  by 
them,  in  a  suit  to  establish  water  rights,  since 
mich  evidence  presented  no  question  of  law. — 
Home  ▼.  Hutchins  (N.  H.)  1024. 
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ETRepHonn  not  discussed  in  arKument  will 
oat  be  considered. — Hopwood  y.  Benjamin  Atha 
&  Tllincsworth  Co.  (N.  J.  Err.  &  App.)  435. 

Defendant  cannot  except  to  hearsay  testi- 
mony, brought  out  by  Iiimself  on  cross-examina- 
tion, which  the  court  promptly  declares  to  be 
inadmissible. — ^Dayls  v.  Streeter  (Vt.)  185. 

Where  the  record  in  an  action  on  an  insurance 
policy  does  not  contain  a  full  transcript,  it  will 
be  presumed,  as  against  defendant's  exception, 
that  there  was  evidence  of  waiver  of  the  ar- 
bitration clause,  and  that  the  questfon  was  sub- 
mitted with  proper  inatructions.-rStoddard  v. 
Cambridge  Mut.  Fire  Ins.  Oo.  (Vt.)  284. 

I  lO.  ——  Dlsoretion  of  lower  oonrt. 

Under  Baltimore  City  Charter,  §  312  (Acts 
1898,  p.  392,  c.  123),  IteM,  that  granting  leave 
to  file  pleas  was  in  the  discretion  of  the  court, 
and  not  the  subject  of  appeal. — Horner  v.  Flam- 
ley  (Md.)  971. 

A  motion  to  strike  off  an  entry  of  satisfaction 
of  a  judgment  is  addressed  to  the  discretion  of 
the  lower  court,  and  will  not  be  reviewed. — 
Shoiip  V.  Shoup  (Pa.)  476. 

A  comment  on  evidence  made  by  attorney  dar- 
ing trial  held  not  reversible  error. — Davis  v. 
Streeter  (Vt.)  185. 

A  motion  for  new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence 
is  addressed  to  the  discretion  of  the  court. — 
Jaugraw  v.  Mee  (Vt.)  189. 

ill.  —  Qnoatlona  of  faot,  Terdlota,  aad 

Though  there  is  a  strong  doubt  of  the  exist- 
ence of  a  fact  found  by  the  jury,  if  the  evi- 
dence is  conflicting,  their  finding  will  not  be 
disturbed. — I^ewis  v.  Washington  County  R. 
Co.    (Me.)  766. 

The  Supreme  Court  will  not  review  the  de- 
idsions  of  the  district  court  on  questions  of  fact. 
—New  York  &  N.  J.  Tel.  Oo.  v.  Connolly  (N.  J. 
Sup.)  219. 

A  verdict  on  conflicting  evidence  will  not  be 
set  aside  because  the  court  might  have  found 
otherwise.— Faux  v.  Willett  (N.  J.  Sup.)  520. 

Verdict  for  plaintiff  should  be  set  aside,  when 
against  the  overwhelming  weight  of  evidence; 
his  story  being  uncorroborated. — Hatcher  v. 
Pennsylvania  R.  Co.  (N.,j.  Sup.)  563. 

Findings  of  fact  in  a  suit  in  equity  will  not  be 
disturbed,  unless  clearly  wrong. — Pennsylvania 
Co.  V.  Ohio  River  Junction  R.  Co.  (Pa.)  259. 

A  verdict  on  conflicting  evidence  will  not  be 
set  aside,  because  the  appellate  court  would, 
on  the  same  evidence,  have  reached  a  differ- 
ent conclusion.— Kelly  v.  Pittsburg  &  B.  Trac- 
tion C:o.  (Pa.)  482. 

{12.   — ^  HarmleM  •rror. 

Under  Gen.  St.  1902,  {  797,  where  evidence 
was  improperly  excluded,  but  the  record  shows 
that  substantially  the  same  evidence  was  ad- 
mitted immediately  afterwards,  the  error  was 
harmless. — Nelson  v.  Branford  Lighting  &  Wa- 
ter Co.  (Conn.)  803. 

Where  a  demurrer  to  a  plea  has  been  prop- 
erly sustained,  the  exclusion  of  facts  alleged 
therein,  when  offered  in  evidence,  is  not  preju- 
dioiul  to  defendant. — Black  v.  First  Nat.  Hank 
(ild.)  88. 

In  action  on  notes  error  in  admitting  evidence 
held  harmless.— Black  v.  First  Nat.  Bank  (Md.) 
88. 

Error  in  the  exclusion  of  evidence  will  not  be 
reviewed,  where  it  appears  that  the  same  was 
afterwards  admitted.--01dewurtel  v.  Wieaenfeld 
(Md.)  969. 

Id  an  action  against  a  corporation,  the  ad- 
mission of  parol  testimony  on  matters  disclosed 


by  the  books  of  the  corporation  held  harmless. 
—Smith  V.  Bank  of  New  England  (S.  H.)  385. 

An  objection  that  a  question  on  cross-exam- 
ination was  overruled  cannot  be  considered, 
where  the  same  question  was  afterwards  put 
to  the  same  witness  and  answered. — Redhing 
V.  Central  R.  Co.  (N.  J.  Err.  &  App.)  431. 

Instrnction  as  to  amount  of  recovery  in  action 
by  medical  offlcer  against  voluntary  association 
for  compensation  held  harmless  error,  in  view 
of  verdict.— McDermbtt  v.  St.  Wilhelmhia 
Benev.  Aid  Soc.  (R.  I.)  58. 

In  an  action  against  a  railroad  for  damages 
by  fire,  admission  of  evidence  as  to  who  owned 
intervening  land,  where  fire  was  supposed  to 
hare  originated,  held  harmless  to  defendant. — 
MacDonald  v.  New  York,  N.  H.  &  H.  R.  Oo. 
(R.  I.)  795. 

Admission  of  immaterial,  bat  nonprejudicial, 
evidence  held  not  reversible  error.- Fletcher'v. 
Wakefield  (Vt.)  1012. 

813.   Determlastloa   amil '  di«po«ltlom   of 

nanse. 

The  rule  that  a  joint  judgment  can  only  be 
disposed  of  by  total  affirmance  or  reversal  held 
not  affected  by  absence  on  appeal  of  one  defend- 
ant, nor  attack  on  judgment  by  the  other  as 
merely  excessive.— Schoenberger  ▼.  White  (Conn.) 
882. 

Where  a  case  is  reported  to  the  law  court 
on  the  pleadings  and  the  evidence,  judgment 
cannot  be  rendered  for  plaintiff,  unless  the  dec- 
laration shows  a  cause  of  action  and  the  evi- 
dence proves  the  particular  cause  alleged.— 
Bveleth  v.  Gill  (Me.)  756. 

Under  Code,  art.  6,  {  36,  the  Court  of  Appeals 
held  not  authorized  to  remand  a  case  for  amend- 
ment of  proceedings  and  introduction  of  further 
evidence,  after  final  decree  of  affirmance  and  on 
an  ex  parte  application,  alleging  facts  not  ap- 
pearing in  the  record.— Smith  v.  Hooper  (Md.) 

Damages  being  punitive,  the  Supreme  Court 
cannot  say  that  they  are  excessive. — Leonard 
V.  Hoboken  Printing  &  Publishing  C!o.  (N.  J. 
Sup.)  577. 

Where  no  certain  measure  of  damages  exists, 
a  verdict  will  not  be  disturbed  aa  ezceasive.— 
Welch  V.  Greene  (R.  I.)  54. 

APPEARANCE. 

Where  a  nonresident  legatee  appeared  gener- 
ally in  a  suit  to  impose  an  equitable  lien  on  a 
fund  to  which  be  was  entitled,  he  could  not  sub- 
sequently deprive  the  court  of  jurisdiction  there- 
by acquired  by  a  special  appearance  to  object  to 
the  service.— Gorman  v.  StUlman  (R.  I.)  934. 

APPLIANCES. 

Liability  of  employer  for  defects,  Me  "Master 
and  Servant,"  {  5. 

APPLICATION. 

For  continuance  of   criminal   prosecution,    see 

"Criminal  Law,"  (  11. 
Of  assets  in  general,  see  "Marshaling  Assets 

and  Securities." 
Of  payment,  see  "Payment,"  (  1. 

APPOINTMENT. 

Of  public   officers   in   general,    see   "Officen," 
Of  receiver,  see  "Receivers,"  {  1. 

APPORTIONMENT. 

Of  costs,  see  "Costs,"  i  L 
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APPRAISAL 

Of  estate  of  decedent.  >ee  "Bzecnton  and  AA- 
miniatraton,"  t  1. 

ARBITRATION  AND  AWARD. 

Arbitration  of  loss  Inanred   •sainst,   ■••  "In- 
surance," {  11. 

{1.    BnbaaliBloa. 

An  agi-eement  to  submit  claims  to  arbitration 
does  not  contemplate  a  submission  of  a  claim 
wUch  the  parties  acquire  after  it  is  made. — 
Cutting  T.  Whittemore  (N.  H.)  1098. 

Equity  held  to  have  jurisdiction  to  appraise 
bnildinKS  erected  hj  lessee,  "under  contract  foe 
purchase  by  landlord;  arbitration  having  failed. 
—Cooke  V.  Miller  (R.  I.)  927. 

(  2.    Arbitrator*  and  prooeediaca> 

Finding  of  two  of  three  u-bitiators  as  to 
the  value  of  an  jnterest  in  a  firm  purchased 
by  sorriTing  partners  Aeid  biitding  cm  all  the 
parties.— Ralston  t.  Ihmsen  (Pa.)  866. 

t   3.    Avard. 

BUI  to  set  aside  award  denied,  complainant 
having  adequate  remedy  at  law. — ^Norw  Brad- 
dock  Borough  V.  Corey  (Fa.)  486. 

ARCHITECTS. 

Sm  •rUeenses."  i  1. 

ARGUMENT  OF  COUNSEL 

In  criminal  proaacutiona,  aea  "Oriminal  Law," 
(  12. 

ARREST. 

See  "BaU." 

Illegal  arrest,  see  "False  Imprisonment.'* 

{1.    In   eivll  aotlona. 

Where  affidavits  for  an  arrest  in  an  action  for 
conversion  of  diamonds  diowed  that  they  were 
obtained  by  frand,  an  allegation  of  a  previous 
demand  for  the  goods  held  unnecessary.— Kiyn 
V.  Kahn  (N.  J.  Sup.)  870. 

ESvidence  of  defendant's  nonresidence  held  to 
support  an  order  to  hold  to  bail  in  an  action  for 
conversion.— Kryn  v.  Kahn  (N.  J.  Sup.)  870. 

Under  2  Gen.  St.  p.  2541,  {  48,  writ  of  capias 
ad  respondendum  can  be  amended  by  adding 
address  of  attorney  and  county  where  writ  H  to 
be  served.- Kryn  v.  Kahn  (N.  J.  Sap.)  870. 

Where  a  capias  ad  respondendum  wag  issued 
in  trurer  under  2  Gen.  St  p.  2543,  {  58,  it  waa 
not  material  that  the  affidavits  and  order  weta 
not  filed  until  the  day  succeeding  the  issuance 
of  the  writ  and  the  arrest.- Kryn  v.  Kahn  (N. 
J.  Sup.)  870. 

{  8.    Ob  erlmlaal  obargea. 

A  complaint  and  warrant  held  served  wltftfai 
a  reasonable  time,  though  the  officer  was  re- 
quired by  the  warrant  and  the  statute  to  make 
immediate  return  of  such  warrant — State  t. 
Nadeau  (Me.)  725. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Oriminal  Law," 
I  13. 

ASSAULT  AND  BATTERY. 

i   1.    Oivll  UabiUty. 

In  a  civil  action  for  assault  and  battery, 
nominal  damages  may  be  awarded  where  plain- 
tiff's injuries  are  so  trivial  as  not  to  justify 
compensatory  damages. — Armstrong  v.  Little 
(Del.  Super.)  742. 


An  assault  ia  an  nnlawfnl  attempt  to  do  t]o- 
lence  to  the  iicrson  of  another,  and  a  battery 
is  the  nnlawfnl  commission   of  such  violeDce. 

— Armstrong   v.   Little   (Del.    Super.)   742. 

The  resistance  of  a  person  assaulted  and  un- 
able to  escape  mnst  not  be  excessive,  and,  if 
it  is  so,  the  party  is  guilty  of  an  unlawful 
assault— Armstrong  v.  Little  (Del.  Super.)  742. 

Wbm  one  is  assanlted,  it  is  his  duty  to  escape 
the  danger;  but,  if  he  cannot,  he  may  use  andi 
force  as  is  necessary  to  repel  the  attach. — ^Arm- 
strong T.  Little.  (Dd.   Super.)  742. 

OfFeasive  words  cannot  justify  an  assault 
and  battery. — ^Armstrong  v.  Little  (Del.  Snper.) 
742. 

Two  defendants  held  jointly  liable  for  an  air 
saolt  nnder  certain  conditions.— Sellman  t. 
Wbeeler  (Md.)  512. 

Burden  held  to  be  on  plaintiff  to  prore  as- 
sault on  him  and  injury  resulting  tiberefrom. — 
Sellman  v.  Wheeler  (Md.)  512. 

In  an  action  for  an  assault,  the  burden  was 
oir  defendant*  to  prove  the  truth  of  all  the  mat- 
ters set  up  in  their  plens  of  confessinn  and 
avoidance.— Sellman  v.  Wheeler  (Md.)  512. 

In  an  action  for  assault,  certain  testimony  of 
a  physician  as  to  his  examination  of  plaintiff 
hdd  not  irrelevant  and  immaterial. — Sellman  v. 
Wheeler  (Md.)  512. 

Testimony  in  an  action  for  assault  held  to  war- 
rant an  instruction  laying  down  the  rule  fOr 
assessing  damages  in  such  eases. — Sellman  v. 
Wheeler  (Md.)  512. 

f  i.     Qrintisal  reapeawlblHty. 

Ob  a  trial  for  simple  assault,  a  refnaal  to 
charge  that  ballet  must  have  gone  In  directioa 
of  complainant  Held  not  error. — State  t.  Bant 
(B.  I.)  773. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pnUic 
ase,  see  "Eminent  Domain,    i  3. 

Of  expenses  of  pnblic  improvementa,  see  "High- 
ways," S  3:    "Mnnieipal  Corporationa,"  i  5. 

Of  tax,  see  ''Taxation,''  i  3. 

On  corporate  atock,  see  '  CorporationB,"  |  10. 

ASSETS. 

Marshaling,  aee  "Marshaling  Assets  and  Beonri- 
tiee." 

Of  estate -of  decedent,  see  "Executors  and  Ad- 
ministrators," i  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  |  7;  "Oriminal  Iaw." 

ASSIGNMENTS. 

For  benefit  of  creditora,  aea  "Aadgnments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditora,  see  "Frandolent  Convey- 
ances." 

In  bankruptcy,  see  "Bankruptcy."  S  1. 

In  insolvency,  see  "Insolvency,"  {  1. 

Tnm^en  cf  pdntieulor  apeeCes  cf  pnptrty, 

rwUa,  or  fnstrumenttk 
See  "Covenants,"  f  1. 
Admeasm-ament  or   assignment   of   dower,   see 

"Dower,"  |  2. 
Corporate  shares,  see  "Corporations,"  {  3. 
Insurance  policy,  see  "Insurance,"  i  13. 
Leases,  see  "Landlord  and  Tenant,"  t  2. 

{   1.    Ke^vlaltea  and  Yalldlty. 

Where,  in  trustee  process,  it  appeared  that 
the  principal  defendant  for  a  valuable  considera- 
tion assigned  all  mettey  then  doe  or  that  might 
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b«  doe  from  the  eetate,  then  unsettled.  It  oon- 
■tltnted  an  eqnitable  aacdgnment. — Howe  ▼. 
Howe  (He.)  908. 

Where  the  subject  ot  an  assignment  ts  not 
capable  of  manual  delivery,  an  oral  assignment 
on  a  valunble  consideration  may  be  sufficient- 
Howe  T.  Howe  (Me.)  908. 

Acceptance  by  a  street  commi!<sioner  ot  em- 
ployes assignment  of  future  earnings  held  suffi- 
cient—Lamoreux  ▼.  Morin  (N.  H.)  1023. 

A  depositor  of  money  in  pursuance  of  a 
watering  contract  may  assign  his  claim,  so 
that  his  assignee  may  sue  for  it  under  Prac. 
Act.  Gen.  St.  p.  2591,  8  340.— Van  Pelt  v. 
Schauble  (N.  J.  Err.  &  App.)  437. 

An  assignment  of  wages,  recorded  as  required 
by  Gen.  Laws  1896,  c.  254,  {  28.  hrld  valid  as 
security  for  certain  loan,  made  after  the  as- 
siBUiiieut.— Parlj  Brew  CJo.  v.  McDermott  (B. 
I.)  WiA. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankraptcy,"  {  1;  "InsolTeney."  (  1. 

1   1.    Re«vtslt««  and  Talldlty. 

An  assignment  for  benefit  of  creditors  by  resi- 
dent of  Maine  held  not  good  as  against  prior 
New  Hampshire  attachment  by  resident  of  that 
state.— Weston  t.  Nevers  (N.  H.)  703. 

ASSOCIATIONS. 

I^e  "Beneficial  Associations";  "Building  and 
Loan  Associations" ;  "Joint-Stoclc  Oompa- 
nies":    "Monopolies,"  (  L 

Mutual  benefit  insurance  associations,  see  "In- 
surance," {  18. 

A  person  acting  as  a  committee  of  an  unincor- 
porated association  in  executing  a  contract  for 
its  benefit  in  his  own  name  Ae2(i  personally  liable 
thereon. — McKinnie  v.  Postles  (DeL  Super.)  798. 

Courts  will  not  compel  the  restoration  of 
charters  to  voluntary  societies  until  the  rem- 
edies of  appeal  within  the  general  society  have 
been  exhausted;  no  property  rights  being  in- 
volved.— O'Brien  v.  Musical  Mut  Protective 
&  Benevolent  Union,  Local  No.  14,  Nat  League 
of  Musicians  (N.  J.  Ch.)  150. 

The  rights  of  membership  in  a  general  volun- 
tary association  evidenced  by  a  charter  are  not 
property  rights. — O'Brien  v.  Musical  Mut.  Pro- 
tective &  Benevolent  Union,  Ijocal  No.  l4,  Nat 
League  of  Musicians  (N.  J.  Ch.)  150. 

The  rules  and  regulations  as  to  membership 
in  a  voluntary  association  do  not  in  any  prop- 
er sense  confer  a  property  right. — O'Brien  v. 
Mnsical  Mut.  Protective  &  Benevolent  Union, 
Local  No.  14.  Nat.  I^eague  of  Musioians  (N.  J. 
Ch.)  150. 

A  court  of  equity  cannot,  in  the  absence  ot 
any  question  of  property  right,  compel  a  gen- 
eral voluntary  association  to  associate  with  a 
subordinate  society;  both  being  unincorporat- 
ed.— O'Brien  v.  Musical  Mut.  Protective  & 
Benevolent  Union,  Local  No.  14,  Nat.  League 
of  Musicians  (N.  J.  Ch.)  150. 

Facts  htJd  to  show  the  existence  ot  a  volun- 
tary association,  transacting  business  with  part- 
nership liabilities,  that  the  association  is  insol- 
vent, and  that  the  complainants  are  its  cred- 
itors, thus  conferring  jurisdiction  on  the  court 
to  appoint  a  receiver  and  grant  an  injunction, 
nnder  Act  1899.— Henry  v.  Simanton  (N.  J. 
Ch.)  158. 

Creditors  of  a  grange  hetd  entitled  to  file  a 
bill  to  wind  up  its  affairs,  even  though  their 
debts  were  contracted  after  the  incorporation 
nf  the  grange.— Henry  t.  Bhgnanton  (N.  J.  Ch.) 
153. 


Where  creditors  who  are  entitled  to  sue  in 
the  courts  of  the  state  file  a  bill,  and  one  of  the 
other  creditors  joining  in  the  bill  is  a  foreign 
corporation,  and  is  not  shown  to  be  equipped  to 
do  business  in  the  state,  the  bill  will  neverthe- 
less be  maintainable,— Henry  v.  Simanton  (N. 
J.  Ch.)  153, 

ASSUMPSIT.  ACTION  OF. 

See  "Work  and  Labor." 

Recovery  ot  money  deposited  nnder  wagering 
agreement,  see  "Gaming,"  {  1. 

Bights  of  set-off  in  action  of  assumpsit,  see  "Set- 
off and  Counterclaim,"  g  1. 

When  a  contract  has  been  fully  executed,  and 
nothing  remains  to  be  done  but  the  payment  of 
the  price  agreed  on,  plaintiff  may  declare  on  the 
common  counts  in  indebitatus  assumpsit — ^Mc- 
Dermott  v.  St  Wilhelmina  Benev.  Aid  Soc.  (R. 
I.)  58. 

In  an  action  in  assumpsit  on  a  debt  evidenced 
by  promissory  notes,  in  which  plaintiff's  spec- 
ification was  restricted  to  a  recovery  on  the 
debt  itself,  independently  of  the  notes,  plain- 
tiffs right  to  recovery  ftefd  limited  by  his  spec- 
ification.—Aseltine  V.  Perry  (Vt)  190. 


ASSUMPTION. 

oyS,  see  "Mastc 

ASYLUMS. 


Of  risk  by  employe,  see  "Master  and  Berrant," 


County  cannot  recover  moneys  paid  to  trustees 
of  state  hospital  for  the  insane  after  six  years, 
on  the  cround  of  payment  by  mistake. — Trustees 
of  State  Hospital  for  Insane  v.  Philadelphia 
Connty  (Pa.)  1032. 

Action  by  connty  to  recover  alleged  overpay- 
ments made  to  state  hospital  for  the  insane  Mid 
barred  liy  limitations. — Trustees  of  State  Hospi- 
tal tor  Insane  t.  FhiUdelphia  Connty  (Pa.)  IQSZ. 

AHACHMENT. 

See  "Execution";    "Garnishment" 

Against  property  transferred  in  fraud  ot  erad- 
itors,  see  '^'Fraudulent  Obnveyances,"  i  3. 

BSect  of  proceedings  in  l>ankruptcy,  see  "Bank- 
ruptcy.'*^ I  1. 

Exemptions,  see  "Exemptions,"  {  1. 

{    1.     Nature  and  cronada. 

Where  defendant  in  attachment  against  an  at^ 
sent  debtor,  has  a  dwelling  house  and  usual 
place  of  abode  within  the  state  where  a  sum- 
mons might  be  served,  the  attachment  should  be 
dismissed— C.  B.  Coles  &  Sons  Co.  v.  Blythe 
(N.  J.  Sup)  240. 

Evidence  held  sufficient  to  show  that  defend" 
ant  in  attachment  was  a  nonresident,  within  P. 
L.  1901,  p.  158,  (  1.  snbd.  2.-Garbett  t.  Mount- 
ford  (N.  J.  Sup.)  872. 

{  2.    PropertT  subject  to  attaekatent. 

Real  estate  which  cannot  be  seized  on  execu- 
tion cannot  be  attached  in  an  action  at  common 
law.— Fletcher  v.  Tuttle  (Me.)  1110. 

{   3.    Iievy,    lien,    and    onstody    and   dis- 
position of  property. 

Attaching  creditor  obtains  lien  against  debtor 
for  the  satisfaction  of  any  execution  obtained 
In  the  suit.— Rochester  Lumber  Co.  v.  Locke 
(N.  H.)  705;  Smith  v.  Same,  Id. 

(   4.    Qnasliins,  Taoatlac  dlaaolntlon,  or 
abandonment. 

Where  an  attachment  affidavit  alleged  that  de- 
fendant had  absconded  and  was  a  nonresident, 
and  the  proof  showed  that  she  was  a  nonresi- 
dent  the  attachment  was  sustainable  on  that 
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sroond,  nnder  P.  L.  1901,  p.  158,  {  1,  gubd.  2.— 
Oarbett  t  Mountford  (N.  J.  Sap.)  872. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  as  defense  to  action  by  re- 
ceirer  for  negligence  of  ofiScers  of  insarance 
company   in  loaning  funds,  see  "Insurance," 

Advice  of  counsel  as  defense  to  crime,  see  "Crim- 
inal Law,"  §  1. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law,"  | 

Attorney's  fees  as  costs,  see  "Costs,"  $  2. 
Attorney's  fees  as  necessaries  under  exemption 

lavrs,  see  "Exemptions,"  {  1. 
Misconduct  of  counsel  as  ground  for  new  trial, 

see  "Criminal  Law,"  |  13. 
Review  of  comments  of  attomev  as  to  evidence, 

see  "Appeal  and  Error,"  {  10. 

I   1.    Retainer  and  authority. 

An  attorney  has  no  authority  to  authorize 
the  sale  of  his  client's  land  in  payment  for  serv- 
ices to  be  rendered. — Gray  v.  Howell  (Pa.)  774. 

An  attorney  is  without  authority  to  compro- 
mise an  action,  or  to  accept  land,  instead  of 
money,  in  satisfaction  of  a  judgment.— Gray  y. 
Howell  (Pa.)  774. 

AUCTIONS  AND  AUCTIONEERS. 

Under  the  terms  of  an  auction  sale,  pnrchaser 
held  to  have  an  option  either  to  pay  cash  or 
give  a  note,  so  that  a  tender  of  cash  was  good. 
— Gruell  V.  Clark  (Del.  Super.)  955. 

The  purchaser  at  public  auction  is  entitled  to 
have  the  property  delivered  to  him,  and  a  re- 
fusal to  deliver  is  a  breach  of  the  implied  con- 
tract of  sale,  for  which  the  purchaser  is  enti- 
tled to  recover  damages.— Gruell  v.  Clark  (Del. 
Super.)  955. 

Under  Atlantic  City  ordinance  for  licensing 
auctioneers,  passed  July  14.  1902,  no  license  fee 
is  due  until  June  1,  1903.— Atlantic  City  t. 
Freisinger  (N.  J.  Sup.)  249. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  f  2. 
Of  attorney,  see  "Attorney,  and  Client,"  i  1. 
Of  jqstice  of  the  peace,  see  "Justices  of  Uie 
Peace,"  |  1. 

AWARD. 

See  "Arbitration  and  Award,"  |  8. 

BAIL. 

i   1.    In  oivU  aotlons. 

Where,  in  July,  1901,  defendant  was  arrested 
on  a  capias,  and  was  a^ain  arrested  on  a  capias 
by  the  same  plaintiff  in  September  for  a  different 
canse  of  action,  and  in  February,  1902,  was  sent 
to  prison  for  attempting  to  break  jail,  plaintiff 
lost  nothing  by  the  failure  of  the  defendant  and 
the  bail  below  to  put  in  special  bail,  and  the 
court  will  exercise  its  equitable  power  for  the  re- 
lief of  bail,  without  formal  surrender  through 
habeas  corpus. — Loewenthal  v.  Wagner  (N.  J. 
Sup.)  252. 

BAILMENT. 

See  "Banks  and  Banking,"  (  1;  "Carriers,"  S 
2;    "Warehousemen." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Oreditors"; 
"Insolvency." 

Docket  entries  of  referee  aa  evidence,  see  "Evi- 
dence," i  4. 


i  1.     Aaalcament,     admlnietratloB.     «md 
distribntlon  of  bankrupt'*  eatate. 

Under  Bankr.  Act  July  1,  1898,  i  70,  30  Stat. 
666,  c.  541  [U.  S.  Comp.  St.  1901.  p.  3451]. 
purchasers  under  trustee's  deed  held  to  have 
burden  of  proving  impracticability  of  making 
sale  subject  to  approval  of  court — ^Daris  t. 
Ives  (Conn.)  922. 

Under  Bankr.  Act  July  1,  1898,  S  38,  30  Stat 
555,  c.  541  [U.  S.  Comp.  St  1901,  p.  3435],  the 
disapproval  by  the  referee  of  a  sale  made  by  a 
trustee  was,  where  there  was  no  attempt  to  re- 
view it,  its  disapproval  by  the  district  court. — 
Davis  V.  Ives  (Conn.)  922. 

A  proper  sale  by  a  trustee  in  bankruptcy  of 
an  equity  of  redemption  was  a  condition  pre- 
cedent to  a  valid  conveyance,  without  which  no 
suit  to  redeem  conld  be  mamtained. — Davis  r. 
Ives  (Conn.)  922. 

Bankr.  Act  July  1,  1898.  f  70,  30  Stat  5«5, 
c.  541  [U.  S.  Comp.  St  1901,  p.  3451],  relating 
to  the  rights  of  a  trustee  In  bankruptcy  in 
policies  on  the  life  of  a  bankrupt,  does  not  in- 
clude policies  payable  to  the  wife  or  kindred 
of  the  insured.— Pulsifer  v.  Hussey  (Me.)  1076. 

Where  insured  went  Into  bankraptcy,  hOd, 
his  life  policy  had  no  surrender  value  which 
the  company  was  bound  to  recognize,  within 
Bankr.  Act  July  1.  1898.  S  70,  30  Stat.  565.  c. 
541  [U.  S.  Comp.  St  1901,  p.  3451].— Pulsifer 
V.  Hussey  (Me.)  1076. 

Bankr.  Act  July  1,  1898,  {  70,  30  Stat.  565, 
c.  541  [U.  S.  Comp.  St  1901,  p.  3461],  held  to 
limit  the  amount  to  go  to  creditors  to  the  eui^ 
render  value  only  of  a  life  policy. — ^Pulsifer  v; 
Hussey  (Me.)  1076. 

Bankr.  Act  1898,  i  «Jt  (Act  July  1,  1898,  c. 
541,  30  Stat  564  [U.  S,  Comp.  St  1901,  p. 
3450]),  does  not  affect  the  lien  of  an  attachment 
as  against  the  bankrupt  himself. — Rochester 
Lumber  Go.  T.  Locke  (N.  H.)  705;  Smith  v. 
Same,  Id. 

A  creditor  of  a  bankrupt  to  whom  a  deed  was 
executed  shortly  before  the  bankruptcy  petition 
was  filed,  held  not  to  have  knowledge  or  rea- 
sonable cause  to  believe  that  the  debtor  was 
insolvent  or  that  he  intended  the  deed  as  a 
preference.  —  Congleton  v.  Schreihofer  (N.  J. 
Ch.)  144. 

Conveyance  by  a  bankrupt  to  a  bona  fide 
creditor  for  a  precedent  debt  intended  as  a  pref- 
erence held  not  void  as  a  fraud  on  creditors, 
under  Bankr.  Act  i  67,  par.  e  [U.  S.  Ck>mp.  St 
1901,  p.  3449].— Congleton  v.  Schreihofer  (X. 
J.  Ch.)  144. 

A  deed  executed  by  a  bankrupt  prior  to  the 
filing  of  his  petition  held  delivered  when  left 
by  the  bankrupt  for  record,  and  hence  the  prop- 
erty conveyed  did  not  vest  in  his  trustees,  un- 
der Bankr.  Act,  |  70,  subd.  5  [U.  S.  Oomp.  St. 
1901.  p.  3451].— Congleton  v.  Schreihofer  (N.  J. 
Ch.)  144. 

Evidence  Add  to  show  an  intent  to  give  a 
preference  within  the  meaning  of  the  bankrupt 
act— Crawford  v.  Rumpf  (Pa.)  709. 

Affldavit  of  defense,  in  assumpsit  by  trustee 
in  bankruptcy  to  recover  preference,  *eW  suffl- 
cieut.— Gamble  v.  Elkin  (Pa.)  782. 

Preference  held  voidable  under  national  bank- 
ruptcy act,  if  persoti  receiving  it  had  cause  to 
believe  it  was  intended  as  a  preference.— Gam- 
ble V.  Elkin  (Pa.)  782. 

{  2.    Rights,  remedies,  and  diaeKarge  of 

bankrupt. 

Under  Bankr.  Act  July  1,  1898,  H  6,  70.  30 
Stat.  548,  5(i5,  c.  541  [U.  S.  Comp.  St  1901, 
pp.  3424,  3451],  held,  that  an  insurance  policy, 
exempt  under  the  state  law,  is  exempt  under  the 
bankrupt  act.— Pulsifer  v.  Hussey  (Me.)  107d 

Bankrupt's  title  to  property  subject  to  attach- 
ment, undisposed  of  by  trustee,   remains  sub- 
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feet  to  •tUchment.— Bochester  Lumber  Oo.  T. 
Locke  (N.  H.)  705;   Smith  t.  Same.  Id. 

BANKS  AND  BANKING. 

I    1.    FuotioAS  and  daaUnca. 

lu  an  action  by  a  banking  corporation  on  a 
note  against  the  maker,  it  is  no  defense  that 
the  bank  has  no  authority  to  purchase  the  note. 
—Black  T.  First  Nat.  Bank  (Ad.)  88. 

Notice  given  a  director  of  a  banking  corpora- 
tion held  not  binding  on  the  company,  where 
obtained  through  general  channels  and  not 
commanicated  to  associates  in  the  manage- 
ment.—Black  T.  First  Nat.  Bank  (Md.)  88. 

Bank,  crediting  depositor  with  checks  drawn 
by  another  depositor  of  the  bank,  cannot  charge 
oS  the  credit  and  defend  on  the  p;round  that 
the  checks  were  given  in  a  gambling  transac- 
tion.—Bryan  V.  First  Nat.  Bank  (Pa.)  480. 

Placing  check  of  depositor  in  a  bank  to  credit 
of  another  depositor  held  a  payment  to  such  sec- 
ond depositor  of  the  amount  of  the  check. — 
Bryan  v.  First  Nat.  Bank  (Pa.)  480. 

{    S.    Katiomal  banks. 

If  a  national  bank  attempts  to  compete  with 
a  savings  institution,  the  latter  should  appeal  to 
the  law  to  prevent  the  national  bank  from  seek- 
ing savings  deposits.  —  Barrett  v.  Bloomfield 
Sav.  Inst.  (N.  J.  Ch.)  543. 

{   3.    SaTlnca  banka. 

Organization  of  national  bank  Is  not  gronnd 
for  dissolution  of  savings  institution  iu  same 
vicinity.— Barrett  v.  Bloomfield  Sav.  Inst.  (N. 
J.  Ch.)  543. 

P.  L.  1899,  p.  455,  relating  to  trust  compa- 
nies, held  not  to  repeal  P.  L.  1876,  p.  357,  pro- 
hibiting banking  institutions  from  doing  sav- 
ings bank  business.— Barrett  r,  Bloomfield  Sav. 
Inst.  (N.  J.  Ch.)  543. 

Nature  of  position  of  managers  of  savings 
institution  defined.— Barrett  v.  Bloomfield  Sav. 
Inst.  (N.  J.  Ch.)  643, 

Managers  of  savings  institution  have  no  right 
to  destroy  its  entity  and  transfer  to  themselves 
its  good  will.— Barrett  ▼.  Bloomfield  Sav.  Inst. 
(N.  J.  Ch.)  543. 

Status  of  depositors  in  savings  institution  de- 
fined.—Barrett  V.  Bloomfield  Sav.  Inst.  (N.  J. 
Ch.)  543. 

Under  P.  L.  1876,  p.  346,  unwillingness  of 
present  managers  of  savings  institutions  to  con- 
tinue in  office  is  not  ground  for  dissolving  the 
institution.— Barrett  v.  Bloomfield  Sav.  Inst.  (N. 
J.  Ch.)  543. 

Managers  of  savings  institution  held  to  have 
no  standing  to  assert  that  competition  of  na- 
tional bank  rendered  dissolution  of  the  institu- 
tion desirable.— Barrett  v.  Bloomfield  Sav.  lust. 
(N.  J.  Ch.)  543. 

Depositor  in  savings  institution  held  to  have 
standing  to  roaipiain  bill  to  prevent  its  dissolu- 
tion.—Barrett  v.  Bloomfield  Sav.  Inst.  (N.  J. 
Ch.)  543. 

Fact  that  trust  company  has  been  organized 
in  vicinity  does  not  show  that  dissolution  of 
savings  institution  is  desirable.  —  Barrett  v. 
Btoomfield  Snv.  Inst.  (N.  J.  Ch.)  543. 

In  determining  whether  dissolution  of  savings 
institution  is  desirable,  within  the  meaning  of 
Act  April  9,  1902  (P.  L  1902,  p.  077),  viewed 
in  connection  with  Gen.  St.  pp.  3001,  3002,  Sf 
£^11.  the  managers  should  only  consider  the 
needs  of  the  public— Barrett  v.  Bloomfield  Sav. 
Inst.  (N.  J.  (5h.)  54.3. 

BAR. 

Of  action   by  former  adjudication,  see   "Judg- 
ment." i  6. 
64  A.-72 


BATTERY. 

See  "Asaault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Building  or  loan  associations,  see  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," S  13. 

Right  to  transact  business  on  Sunday,  see  "Sun- 

A  member  of  a  mutual  benefit  association 
cannot  be  expelled  arbitrarily  or  without  iH;op- 
er  cause. — Pepin  v.  Soci^t^  St.  Jean  Baptiste 
(R.  I.)  47. 

A  member  of  a  mutual  benefit  association 
is  entitled  to  notice  of  charges  against  him  and 
an  opportunity  for  defense.— Pepin  ▼.  Soci^tS 
St.  Jean  Baptiste  (R.  I.)  47. 

A  member  of  a  mutual  benefit  association  can, 
on  default,  be  expelled  on  evidence  tending  to 
prove  the  charges  against  him. — Pepin  v.  So- 
ci«t4  St  Jean  Baptiste  (R.  I.)  47. 

It  is  not  necessary  to  state  formally  charges 
against  a  member  of  a  benefit  association,  he 
having  actual  notice. — Pepin  T.  Soci£t4  St.  Jean 
Baptiste  (R.  I.)  47. 

A  member  of  a  mutual  benefit  association  can 
be  expelled  at  a  meeting  on  Sunday.— Pepin  v. 
Soci€t«  St  Jean  Baptiste  (R.  I.)  47. 

Choice  of  medical  officer  by  voluntary  asso- 
ciation, by  plurality  instead  of  majority  vote, 
as  required  by  constitution,  held  not  to  invali- 
date election.— McDermott  V.  St  Wilhelmina 
Benev.  Aid  Soc.  (R.  I.)  58. 

Voluntary  association  held  estopped  to  plead 
irregularity  in  election  of  its  medical  officer,  in 
action  by  him  for  compensation. — McDermott  v. 
St.  Wilhelmina  Benev.  Aid  Soc.  (R.  I.)  58. 

Absent  members  held  bound  by  action  of  vol- 
untary association  in  electing  medical  officer, 
notwithstanding  irregularities. — McDermott  v. 
St  Wilhelmina  Benev.  Aid  Soc.  (R.  I.)  58. 

Newspaper  notice  of  return  to  practice  *eW 
admissible,  in  action  by  medical  officer  against 
voluntary  association  for  compensation. — Mc- 
Dermott T.  St  Wilhelmina  Benev.  Aid  Soc.  (R. 
I.)  58. 

Admission  of  irrelevaut  evidence,  in  action  by 
medical  officer  of  voluntary  association  for  com- 
pensation, hrld  not  ground  for  new  trial.— Mc- 
Dermott V.  St  Wilhelmina  Benev.  Aid  Soc.  (R. 
I.)  58. 

Instruction  as  to  rate  of  compensation  in  ac- 
tion by  medical  officer  against  voluntary  asso- 
ciation for  compeusation  held  not  foreign  to  is- 
sues.—McDermott  V.  St  Wilhelmina  Benev. 
Aid  Soc.  (U.  I.)  68. 

BENEFITS. 

See  "Insurance,"  {  13. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  4. 

BETTING. 

See  "Gaming." 

BIAS. 

Uf  juror,  see  "Jury,"  i  3. 
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BICYCLES. 

Injuries  to  cyclist  at  railroad  crossing,  see 
"Railroads,"  §  5. 

Injuries  to  cyclists  on  highways,  see  "High- 
ways," §  4. 

BIGAMY. 

In  an  Indictment  for  polygamy  under  Rct.  St. 
c.  124,  S  4,  an  allegation,  "Said  R.  [the  lawful 
wife  of  the  accused]  not  having  been  continu- 
ously absent  for  seven  years  previous  thereto, 
and  not  known  to  the  said  W.  to  be  living  with- 
in thnt  .time,"  is  sufficient— S^ate  v.  Damon 
(Me.)  845. 

BILL  OF  PARTICULARS. 

See  "Indictment  and  Information,"  i  2;  "Plead- 
ing," i  6. 

BILL  OF  REVIEW. 

See  "Equity,"  {  8. 

BILLS  AND  NOTES. 

Binding  eftect  against  executor,  of  notes  of 
decedent,  seo  "Executors  and  Administra- 
tors," S  3. 

Execution  by  corporation,  see  "Corporations," 
{8. 

Gift  of  note,  see  "Gifts,"  {  1. 

Indorsement  by  corporation,  see  "Oorporations," 
8  7. 

Parol  or  extrinsic  evidence,  se^  "Evidence,"  S  8. 

{   1.    Requisites  and  ▼alldlty. 

Note  given  in  settlement  of  pretended  liabil- 
ity on  forged  bond  held  not  based  on  a  sat&- 
cient  consideration.  —  Terrill  v.  Tillison  (Vt.) 
187. 

I  S.     Blchts  and  Uablllties  on  Indorse- 
ment or  transfer. 

Breach  of  an  agreement  which  forms  the  con- 
sideration of  a  note  is  no  defense  against  an 
indorsee,  who  took  the  note  for  value  before 
maturity,  though  he  had  knowledge  of  the  con- 
tract, unless  he  was  also  informed  of  the  breach. 
—Black  v.  First  Nat.  Bank  (Md.)  88. 

Under  Code,  art.  18,  S  48,  the  maker  of  an 
accommodation  note  held  liable  to  a  bona  fide 
holder,  though  the  holder,  at  the  time  of  taking, 
knew  him  to  be  merely  an  accommodation  par- 
ty.—Black  V.  First  Nat.  Bank  (Md.)  88. 

Recovery  by  an  indorsee  of  a  note,  as  against 
the  maker,  could  not  be  defeated  by  showing  an 
agreement  between  the  original  parties  that  the 
same  was  not  to  be  negotiated,  whether  the 
agreement  was  written  or  oral.— Black  v.  First 
Nat.  Bank  (Md.)  88. 

Under  the  express  provisions  of  Code,  art.  13, 
§  77,  relative  to  negotiable  instruments,  a  hold- 
er  under   a   holder  iu   due   course   has  all   the  I 
latter's  rights.- Black  v.  First  Nat.  Bank  (Md.) 
88. 

The  signature  of  a  third  party  on  the  back 
of  a  note  liefore  it  was  nut  in  circulation  nei- 
ther expressed  nor  implied  any  contract. — Elliott 
V.  Moreland  (N.  J.  Sup.)  224. 

A  note  i:a.vabl(.'  on  demand  held  not  overdue 
when  transferred  18  months  after  date,  inter- 
est having  been  paid  monthly  on  it  to  and 
after  the  transfer.- McLean  v.  Bryer  (R.  I.) 
373. 

The  nature  of  the  obligation  assumed  by  a 
third  person,  who  indorses  a  note  in  blank  after 


its  execution,  may  be  shown  by  parol. — ^Lyndon 
Sav.  Bank  v.  International  Co.  (Vt.)  191. 

I  3.     Presentment,   demand,   notleo,   and 
protest. 

Where  defendant  signed  an  indorsement  to  a        I 
note,  guarantying  its  payment  and  waiving  de-        ' 
mand  and  notice,  the  waiver  was  of  demand  and 
notice  as  indorser,  and  not  as  guarantor. — First 
Nat.  Bank  v.  Adamson  (B.  I.)  930. 

I  4.     Actions. 

On  issue  whether  a  certain  note  had  been  dis- 
counted by  a  bank  for  another  bank,  which  held 
the  note,  held  proper  to  admit  in  evidence  the 
pass  book  of  the  maker  of  the  note  with  the 
first  bank.— Black  v.  First  Nat  Bank  (Md.)  8S. 

In  action  on  notes,  evidence  as  to  what  had 
been  paid  on  notes  that  those  in  suit  were  col- 
lateral to  held  properly  admitted.  —  Black  t. 
First  Nat.  Bank  (5Id.)  88. 

One  to  whom  notes  are  delivered  by  the  twyee 
as  collateral  is  presumed  to  be  a  holder  for 
value.- Black  v.  First  Nat  Bank  (Hd.)  8S. 

Under  Code,  art.  13,  {  76,  fraud  bj  the  payee 
of  the  note  or  breach  of  faith  on  his  part  Md 
no  defense  to  an  action  by  the  indorsee,  who 
took  without  knowledge  of  the  frand  or  breach 
of  faith.— Black  v.  First  Nat  Bank  (Md.)  88. 

Under  Acts  1890,  &  136,  g  16g,  and  Code 
Pub.  Gen.  Laws,  art  76,  i  23,  subsec.  108,  in 
action  on  note,  denial  of  genuineness  of  signa- 
ture in  affidavit  to  plea  held  sufficient  to  admit 
defense  of  forgery. — Farmers'  &  Mechanics' 
Nat.  Bank  v.  Hunter  (Md.)  650. 

In  action  on  note,  evidence  that  the  signature 
thereto  was  a  forgery  was  admissible  nnder  the 
general  issue.— Farmers'  &  Mechanics*  Nat 
Bank  v.  Hunter  (Md.)  650. 

Promise  by  one  of  joint  makers  of  note,  on 
failure  of  consideration,  to  pay,  held  not  binding 
on  the  other.— Hayman  v.  Lambden  (Md.)  962. 

There  is  not  sufficient  evidence  to  entitle  plain- 
tiff to  recover  on  a  note;  plaintift  not  having 
read  it  to  the  jury,  and  they  being  without  evi- 
dence to  find  that  anything  was  due. — ^Horner 
V.  Plumley  (Md.)  971. 

In  an  action  on  a  note,  under  Baltimore  City 
Charter,  §  312  (Acts  1898,  p.  392,  c.  123)  de- 
nial of  defendant's  signature,  made  in  the  affi- 
davit to  the  plea,  is  sufficient  to  require  proof 
of  execution,  though  the  plea  contains  no  de- 
nial.— Homer  v.  Plumley  (Md.)  971. 

Evidence  held  to  sustain  validity  of  •  note 
with  an  obvious  interlineation  on  its  face. — In 
re  Button's  Estate  (Pa.)  903. 

Under  rule  13,  a  party  sued  as  co-maker  of 
a  note  held  entitled  to  show  that  he  did  not  sign 
it  as  a  co-maker,  without  written  notice  of  in- 
tention to  dispute  the  execution  of  the  instru- 
ment.—Lyndon  Sav,  Bank  v.  International  Co, 
(Vt)  19L 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  aee 
"Bills  and  Notes,'^  {  2. 

Of  corporate  stock,  see  "Corporations,"  $  3, 

Of  goods,  see  "Sales,"  {  5. 

Of  property  fraudulently  conveyed,  see  "Fraud- 
ulent Conveyances,"  (  2. 

Of  property  of  bankrupt,  see  "Bankruptcy,"  {  L 

BONDS. 

Of  contractors  with  United  States,  see  "United 
States,"  {  1. 

Of  municipnl  contractor,  see  "Municipal  Corpo- 
rations," S  5. 

Sureties  on  bonds,  see  "Principal  and  Sarety." 
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Bond*  Sor  verfarmtaux  «f  duMet  oT  tnut  or 

office. 
See  "Ezecators  and  Administraton,"  I  9. 
Connty  treasurer,  see  "Counties,"  |  1. 
Tax  collector,  see  "Taxation,"  I  5. 

Bond*  in  legol  proceedtnga. 
See  "Bail";    "Replevin,"  %  4. 

I    1.     Beanlaltea  and  ▼allditjr. 

The  fact-  that  the  obligees  of  a  forged  bond 
accepted  it  in  good  faith  and  incurred  a  liabil- 
ity m  relying  thereon  will  not  operate  to  ren- 
der the  obligors  on  the  bond  mble.  —  Terrill 
V.  TJllison  (Vt)  187. 

i    2.    Actions. 

Insolvency  of  obligor  keld  not  to  rebut  pre- 
sumption of  payment  after  20  years.— GniUon 
V.  Redfield  (Pa.)  886. 

Presumption  of  payment  of  bond  after  20 
years  held  not  overcome  by  the  evidence. — GuU- 
lou  V.  Redfield  (Pa.)  886. 

An  Instruction  relative  to  burden  of  proviog 
<?hauge  in  a  bond  held  properly  refused,  because 
not  warranted  by  the  evidence. — Terrill  v.  Til- 
lison  (Vt)  187. 

BOUNDARIES. 

{    1.    Deaerlptloa. 

In  an  action  under  Rev.  St  c.  8,  J  63,  to 

recover  the  penalty  for  maintaining  a  nsh  weir 
beyond  low-water  mark  in  front  of  the  shore  of 
plaintiff,  held,  that  the  description  in  plaintttTs 
deeds  disclosed  an  intention  on  the  part  of  the 
grantor  to  include  the  shore. — Dunton  v.  Par- 
ker (Me.)  1115. 

Where  nothing  appears  showing  any  motive 
for  a  separation  of  upland  and  shore,  if  one 
of  the  termini  of  the  boundary  by  the  shore  is 
at  low-water  mark,  and  the  other,  according  to 
the  technical  construction  of  a  call  in  the  deed, 
is  at  high-water  mark,  the  shore  will  be  regard- 
ed as  included  in  the  conveyance. — Dunton  t. 
Parker  (Me.)  1115. 

While  a  boundary  which  ia  described  as  com- 
nieudng  at  high-water  mark  on  the  shore,  and 
thence  oy  the  shore  to  another  point  at  high- 
water  mark,  will,  in  the  absence  of  other  calls 
or  circumstances  showing  a  contrary  intention, 
be  constmed  as  excluding  the  shore,  when  both 
the  termini  of  a  boundary  by  the  shore  are  at 
its  outer  margin,  the  shore  will  be  included. — 
Dunton  T.  Parker  (Me.)  1116. 

The  space  between  high  and  low  water  mark, 
properly  called  the  "shore,"  has  an  outer  or 
seaward  side  and  an  inner  or  upland  side,  and, 
nothing  else  appearing,  a  boundary  by  the 
shore  may  mean  as  well  the  one  as  the  other. 
—Dunton  v.  Parker  (Me.)  1115. 

Under  the  colonial  ordinance  of  1611-47,  the 
owner  of  upland  adjoining  tide  water  prima 
facie  owns  to  low-water  mark. — Dunton  v.  Par- 
ker (Me.)  1115. 

The  owner  of  upland  and  tide  water  may  sep- 
arate the  ownership  by  the  conveyance  of  tiie 
nne  and  the  retention  of  the  other. — Dunton  v. 
Parker  (Me.)  1115. 

Instruction,  in  ejectment,  that  a  certain  ledge 
was  one  of  the  boundaries  of  the  reservation 
contained  in  the  deed,  held  proper  under  the 
evidence.— Miller  v.  Cure  (Pa.)  721. 

Purchasers  of  a  lot  held  to  have  taken  title  to 
the  middle  of  street  on  which  the  lot  bordered. 
— Healey  v.  Kelly  (R.  I.)  588. 

i  2.    Evldenoe,    aseertAlaatemt,    aad    ea- 
tnblialuneiit. 

Where,  in  ejectment,  existence  of  natural  ob- 
ject is  clearly  proven,  instruction  to  that  ef- 
fect held  not  error.— Miller  v.  Cure  (Pa.)  721. 


BREACH. 

Of  condition,  see  "Insurance,"  If  <(»  ^ 

Of  contract,  see  "Contracts,"'  {  6;  ''Sales,"  i  4; 

"Vendor  and  Purchaser,"  i  1. 
Ot  warranty,  see  "Insnraoce,"  i  5. 

BREACH  OF  THE  PEACE. 

See  "Disorderly  Conduct" 

BRIDGES. 

Over  navigable  waters,  aee  "Navigable  Watera," 

f    1.,   Reculittloii.  Mad  «•«  tvt  iraveL 

The  mere  fact  that  a  person  traveling  on  a 
highway  after  dark  mistakes  the  wing  wall  of 
a  nridge  for  a  footpath,  and  falls  oS,  is  not 
evidence  that  the  bridge  was  improperly  con- 
structfed.— Weeks  v.  Board  of  (jhosen  Free- 
holders of  Somerset  County  (N.  J.  Brr.  &  App.) 


BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Brtor,"  I  7^ 

BROKERS. 

See  "Prhicipal  and  Agent" 

{    I.    Coxapenaation  and  Uea. 

Real  estate  agent  held  entitled  to  bis  eommls- 
sion,  though  the  contract  was  never  carried  out, 
through  failure  of  the  purchaser  to  perform.— 
Seabnry  y.  Fidelity  Ins.,  Trust  ft  Safe  Depoait 
Co.  (Pa.)  898. 

A  broker  fteld  not  entitled  to  commissions  for 
sale  of  property,  where  be  was  not  employed 
to  sell  the  exact  piece  for  which  commbsiona 
were  claimed.— Samuels  t.  Lnckenbach  (Pa.) 
1091. 

{  2.    Blfkta,  powen,  aad  UaMUtlea  aa  to 
l&lrd  peraona. 

Real  estate  agent,  having  authority  to  sell  for 
60  days,  cannot  bind  principal  by  a  sale  allow- 
ing payment  30  days  after  such  term. — Smith  v. 
\^(5ann  (Pa.)  498. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

See  "Associations." 

Building  association  Mi  not  estopped,  by  re- 
ceipt of  dues,  to  deny  membership  by  virtue  of 
a  forged  certificate  of  stock. — Columbia  Coun- 
cil, No.  77,  Jr.  O.  U.  A.  M.,  of  Matawan.  v. 
Belmar  Building  ft.  Loan  Ass'n  (N.  J.  Ch.)  142. 

BUILDINGS. 

Negligent  condition  or  use,  ae*  "Negligence,"  1 1. 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
{  4. 

BURIAL 

See  "Dead  Bodies." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

Rescission  of  contract  aee  "Contracts,"  {  4; 
"Sales,"  !  3. 

Setting  aside  frnmlulcnt  conveyances,  aee 
"Fraudulent  Couveyauces,"  J  3. 
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CANDIDATES. 

For  ofBce,  ae«  "Hiectiong,"  f  3. 


CARRIERS. 

i  1.    Control  and  resvlattoa  of  ooaiatoa 
carriers. 

Proof  that  a  person  was  the  driver  of  a  "li- 
censed bus"  held  not  to  show  he  was  a  common 
carrier.— Atlantic  City  T.  Dehn  (N.  J.  Sup.)  220. 

t  8.     Oarrisce  of  good*. 

A  rule  of  a  carrier  that  its  liability  is  limited 
by  the  rate  of  freight  paid  on  shipments  is  bind- 
ing on  shippers  having  notice.— Klair  v.  Wil- 
mington Steamboat  Co.  (Del.  Super.)  684. 

Owner  of  coal  mine  may  maintain  mandamus 
to  compel  railroad  to  maintain  cars,  though 
they  are  also  refused  to  other  shippers.— Loraina 
V.  Pittsburg,  J.,  E.  &  E.  R.  Co.  (Pa.)  580. 

I  3.     Oarrlaco  of  Uv*  atook. 

Death  of  a  mare  by  meningitis  while  being 
transported  by  a  carrier  held  to  be  an  unavoid- 
able accident.— Klair  v.  Wilmington  Steamboat 
Co.  (Del.  Super.)  694. 

I   4.    Carriage   of   paaaeacera  —  Peraoaal 
Injnrles. 

In  action  against  carrier  for  wrongful  death 
of  passenger,  evidence  held  to  show  negligence. 
—Hesse  v.  Meriden,  S.  &  C.  Tramway  Co. 
(Conn.)  299. 

In  an  action  against  a  railroad  company  for 
ivrongful' death  of  passenger,  killed  by  being 
struck  by  trolley  pole  while  riding  on  running 
board,  evidence  that  poles  passed  prior  to  the 
accident  were  at  a  safe  distance  from  the 
track  held  admixsible.— Hesse  v.  Meriden,  S. 
&  C.  Tramway  (Do.  (Conn.)  299. 

Failure  of  employes  of  a  street  car  company 
to  discover  that  a  snap  switch  on  one  of  the 
cars  was  closed,  when  it  should  have  been  open, 
which  resulted  in  a  collision,  held  to  constitute 
nejtligence.— McAllister  v.  People's  Ry.  Co. 
(Del.  Super.)  743. 

The  degree  of  care  required  of  a  carrier  as  to 
passengers    is   the   same,   whether   the   motive 

gower   is   steam    or    electricity.— McAllister   v. 
'eople's  Ry.  Co.  (Del.  Super.)  743. 

Evidence  that  plaintiff  jumped  from  a  street 
car  to  avoid  danger  from  a  collision  Iwld  not 
to  justify  a  recovery  under  a  declaration  al- 
leging that  he  was  thrown  from  his  seat  by  the 
collision.— McAllister  v.  People's  Ky.  Co.  (Del. 
Super.)  743. 

Evidence  that  a  street  railway  motorman  lost 
control  of  his  car  because  a  snap  switch  on  the 
ear  was  closed  held  inadmissible,  under  a  dec- 
laration alleging  that  the  car  was  improperly 
equipped  with  a  defective  air  brake.— McAl- 
lister V.  People's  Ry.  Co.  (Del.  Super.)  743. 

_A  common  carrier  held  required  to  use  th« 
highest  degree  of  care  as  to  pnsseugers. — Mc- 
Allister V.  People's  Ry.  Co.  (Del.  Super.)  743. 

It  is  a  question  for  the  jury  whether  defend- 
ant is  liable  for  negligence,  when  its  train, 
passinjr  slowly  through  depot  grounds,  strikes 
a  passeneer  on  a  track.— Rodhing  v.  Central 
R.  Co.  (X.  J.  Err.  &  App.)  431. 

A  carrier  must  so  construct  its  platform  that 
it  shall  be  reasonably  safe  for  use  by  passen- 
gers.—Dotson  V.  Erie  R.  Co.  (N.  J.  Err.  & 
App.)  827. 

Where  a  passenger,  walking  along  a  depot, 
was  struck  from  behind  by  a  bumper  of  a  slow- 
ly moving  train,  the  evidence  held  iusufflcient 
to  show  negligence  on  the  part  of  the  carrier. — 
Dotson  V.  Erie  R.  Co.  (N.  J.  Err.  &  App.)  827. 

It  is  not  negligence  per  se  for  a  motormnn  to 
open  the  gate  on  the  front  platform  of  a  trolley 


car  before  the  car  has  come  to  a  fall  stop.- 
Paginini  v.  New  Jersey  St  Ry.  Co.  (N.  J.  Sap.) 

A  verdict  attributing  negligence  to  a  motor- 
man  in  avoiding  collision  with  railway  train, 
whereby  a  passenger  was  thrown  to  the  floor 
of  the  car  and  injured,  held  not  sustained  by  the 
evidence.— Corkhill  v.  Camden  ft  S.  Ky.  Co.  (N. 
J.  Sap.)  522. 

Evidence  in  action  for  injuries  to  plaintifF,  at- 
tempting to  board  street  car,  held  to  present  a 
question  for  the  jury.— Powelson  v.  IJnited  Trac- 
tion Co.  (Pa.)  282. 

In  action  by  passenger  on  street  car  for  injn- 
ries  received,  evidence  held  to  sustain  verdict 
for  plaintiff.- McCaw  v.  Union  Traction  Co. 
(Pa.)  893. 

Carrier  held  bound  to  use  due  care  to  protect 
nassenger  on  street  car  platform  from  danger.- 
McCaw  V.  Union  Traction  C!o.  (Pa.)  893. 

A  carrier  must  exercise  additional  care  and 
precaution  where  it  allows  its  cars  to  be  over- 
crowded.—McCaw  V.  Union  Traction  Co.  (Pa.) 
o9o. 

I   5.    ^^  Contrlbntory     necUsenee      of 
poraon  injured. 

In  action  against  carrier  for  wrongful  death 
of  passenger,  evidence  held  not  to  show  con- 
tributory negligence. — Hesse  v.  Meriden.  S.  & 
C.  Tramway  Co.  (Conn.)  299. 

Where  the  position  of  the  station  and  the 
tracks  is  such  that  intending  passenger  must 
cross  intervening  tracks  to  reach  Us  train. 
it  is  a  question  for  the  jury  whether  be  exer- 
cised proper  care  in  so  doing. — ^Redhinz  t.  Cen- 
tral R.  Co.  (N.  J.  Err.  &  App.)  431. 

A  passenger  at  a  railway  station  may  hiw- 
fuUy  use  the  platform  for  any  lawful  purpose 
connected  with  his  joumev. — ^Dotson  v.  Eh-ie  R. 
Co.  (N.  J.  Err.  &  App.)  8^7. 

While  trains  are  passing  a  platform  at  a 
station,  waiting  passengers  must  keep  such  a 
distance  from  the  edge  of  the  platform  next  to 
the  laH  that  they  will  not  be  struck  by  such 
projections  as  nsually  attach  to  ordinary  trains. 
—Dotson  V.  Brie  R.  Co.  (N.  J.  Err.  &  Anp.) 
827. 

i  6.    —  EJeotloB  of  paaaeneera  aad.  in- 
trndera. 

A  passenger,  expelled  from  a  connecting  street 
car  for  error  of  the  conductor  of  the  first  car 
in  punching  the  time  of  the  transfer,  held  enti- 
tled to  recover  therefor  in  an  action  of  tort,  in 
the  absence  of  contributory  negligence. — Per- 
riiie  V.  North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.) 
799. 

CAUSE  OF  ACTION. 

See  "Action";    "Malicious  Prosecution,"  |  1. 

CERTIFICATE. 

Of  corporate  stock,  see  "Corporations,"  |  3. 

CERTIORARI. 

Review   of  proceedings  before  justices    of  the 
peace,  see  ^'Justices  of  the  Peace,"  (  3. 

t  !•    ITatnre  and  (ronnda. 

Appeal  from  order  to  strike  off  satisfaction 
of  judgment  held  similar  to  common-law  writ 
of  certiorari.— Shoup  v.  Shoup  (Pa.)  476. 

f  2.     Proeoedinsa  and  determliuttlaB. 

Certiorari  to  set  aside  ordinance  granting 
rights  to  trolley  company  held  barred  by  laches. 
— Budd  T.  City  of  Camden  (N.  J.  Sup.)  S68. 

CHALLENGE. 

To  juror,  see  "Jury,"  {  8. 
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CHANCERY. 

See  "Equity." 

CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor,  see 
"Fraudulent  ConTeyances,"  {  1. 

CHANGE  OF  VENUE 

Of  criminal  prosecutionB,  see  "Criminal  Law," 

CHARACTER. 

Of  witness,  tee  "Witnesses,"  |  8. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "WUls,"  | 

15. 
To  jury  in  ciyil  actions,  see  "Trial,"  {  4. 
To  jury  in  criminal  prosecutions,  see  "Otiminal 

Law,"  {  12. 

CHARITIES. 

Xzemption  of  property  of  charitable  institutiona 
from  taxation,  see  "Taxation,"  t  1. 

CHATTEL  MORTGAGES. 

{   1.    Requisites  and  Talldlty. 

.  A  conditional  yendee,  while  in  possession  of 
the  chattels  under  contract  of  sale,  has  an  in- 
terest which  he  may  mortKage.— <3atting  t. 
Whittemore  (N.  H.)  1098. 

I   2.    HeatOYal  or  transfer  of  property  by 
mortsasor. 

In  trpspass  against  a  mortgagee  tor  selling 
the  property,  the  burden  was  on  defendant  to 
show  that  tne  condition  of  the  mortgage  had 
been  breached,  so  as  to  warrant  the  sale. — 
Davia  r.  Bowers  Oranite  Co.  (Yt.)  1084. 

13. 


^ay^e 
tioii. 


release,  and  satisfaction. 


Foreclosure  of  mortgaged  personal  property 
without  a  sale  is  a  satisfaction  of  the  debt  to 
the  yalae  of  the  property  taken. — Babcock  t. 
Wells  (R.  I.)  599. 

i  4.    Forooloanre. 

In  trespass  against  mortgagee  for  selling  the 
property,  in  determining  whether  condition  of 
mortgage  had  been  proper,  certain  evidence  held 
properly  excluded. — Davis  v.  Bowers  Oranite 
Co.   (Vt)  1084. 

CHEAT. 

See  "False  Pretenses";   "Fraud.** 

CHECKS. 

See  "Banks  and  Banking,"  |  1. 

CHILD. 

See  "Oaardian  and  Ward";  "Parent  and  Oiild." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 


CITIZENS. 

Banal  j^rotectioa  of  laws,  see  "Conatitutional 

CITY  COURTS. 

Appealable  orders  of,  we  "Appeal  and  Error," 

CIVIL  RIGHTS. 

See  "Constitntional  Law,"  tS  2,  4. 

CLAIM  AND  DELIVERY. 

Se«  "Replevin." 

CUIMS. 

Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  {  8. 
Against  United  States,  see  "United  States,"  i  Z 

CLOUD  ON  TITLL 

See  "QoletinK  Title." 

CLUBS. 

Se«  "Associations." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  (  1. 

COLLECTION. 

Of  unpaid  subscriptions  to  corporate  stock,  lee 

"Corporations,"  1  10. 
Of  taxes,  see  "Taxation,"  i  5. 

COLLISION. 

Between  Tehlcles  on  highways,  see  "Highways," 
{  4. 

i  1.    Xarrow   ehannols,    harbora,   rlTors, 
and  eawals. 

Evidence  held  not  to  justify  nonsuit  on  ground  . 
tliat  plaintiffs  steamer  was  running  at  t(M  high 
rate  of  speed  in  fog  at  time  of  ccdlision.— Rees 
y.  Joseph  Walton  St  Co.  (Pa.)  271. 

COLOR  OF  TITLE. 

To  sustain   adverse   possession,   see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  f  1. 

COMMERCE 

Carriage  of  goods  and   passengers,  see  "Car- 
riers/* 

COMMISSIONERS. 

City   commissioners,   see    "Municipal   Corpora- 
tions," {  2. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  {  1. 
Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  {  7. 

COMMON  CARRIERS. 

See  "Carrier*." 
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COMMON  COUNTS. 

See  "AsaomiMit,  Action  of." 

COMMON  PLEAS  COURTS. 

See  "CourtB,"  t  1. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

COMPENSATION. 

For  performance  of  contract,  see  "Contracts," 
$2. 

For  property  talcen  for  pnblic  nse,  see  "Emi- 
nent Domain,"  §  2. 

For  services,  see  "Master  and  Serrant,"  I  2. 

Of  broker,  see  "Brokers,"  t  1. 

Of  corporate  officers,  see  "Corporations,"  f  5. 

Of  election  officers,  see  "Elections,"  §  1. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  S  7. 

Of  officer,  see  "Officers,"  |  2. 

COMPETENCY. 

Of  experts  as  witnesses,  see  "Evidence,"  |  9. 

Of  jurors,  see  "Jury,"  {  8. 

Of  witnesses  in  general,  see  "Witnesses,"  |  L 

COMPLAINT. 

In  civil  actions,  see  "Pleading." 
In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPOUNDING  FELONY. 

An  indictment  for  compounding  a  felony  most 
distinctly  aver  that  the  crime  compounded  has 
been  committed.— State  v.  Hanson  (N.  3.  Sap.) 
841. 

On  a  trial  for  compounding  a  felony,  the  rec- 
ord of  acquittal  of  the  person  charged  with  the 
crime  compounded  is  prima  facie  evidence  in 
favor  of  the  person  charged  with  compounding. 
—State  V.  Hanson  (N.  J.  Sup.)  841. 


Authority   of   attorney   to   compromise   iiction, 
■  —    t,"  {  £ 


COMPROMISE  AND  SETTLEMENT. 

See  "Payment";   "Release.' 
Authority   of   attorney   to 
see  "Attorney  and  Client,' 

COMPUTATION. 

Of  period  of  limitati(Hi,  see  "Limitation  of  Ac- 
tions," I  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  |  9. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  t  8. 

CONDITIONS. 

In  insurance  policies,  see  "Insurance,"  gf  6,  6. 
In  mortgages,  see  "Mortgages,"  S  4. 
Precedent  to  action  on  repTertn  bond,  see  "Be- 
plevin,"  S  4. 


CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 
Of  judgment,  see  "Judgment,"  t  1, 

CONFIRMATION. 

Of  judicial  sale,  see  "Judicial  Sales." 
Of  tax  tiOe,  see  "Taxation,"  |  7. 

CONFLICT  OF  LAWS. 

As  to  validity  of  contract,  see  "Contracts,"  {  L 
Presumption   as  to  laws  of  other   states,  see 
"Evidence,"  t  2. 

CONSENT. 

To  establishment  of  street  railroad,  see  "Street 
Railroads,"  S  L 

CONSIDERATION. 

As  affecting  bona  fides  of  purchaser  of  note,  see 
"Bills  and  Notes,"  }  2. 

Of  bill  of  exchange  or  promissory  note,  aee 
"Bills  and  Notes,"  {  1. 

Of  contract,  see  "Contracts,"  {  1. 

Of  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," i  1. 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  |  IL 
Of  railroads,  see  "BaQroads,"  {  3. 

CONSPIRACY. 

Combinations  to  monopolise  trade,  see  "Mo- 
nopolies," (  1. 

CONSTITUTIONAL  LAW. 

ProfoUUmt  relating  to  vcurUeiUar  tubjecta. 

See  "Eminent  Domain "  S  li  "Jury."  I  1: 
"Schools  and  School  Districts,"  |  1;  "Taxa- 
tion," i  1. 

Special  or  local  laws,  see  "Statutes,"  {  1. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
t  2. 

I  1.    Distriliiitloii  of  coYenamental  poir- 
•rs  aad  fanotiona. 

Acts  1896,  p.  314,  c.  195,  providing  for  the 
submission  of  the  Question  of  the  sale  of  intox- 
icating liquors  in  W.  county,  held  unconstitu- 
tional as  imposing  nonjudicial  duties  on  the 
county  court — Board  of  Sup'rs  of  Ejection  of 
Wicomico  County  v.  Todd  (Md.)  963. 

{    S.     Personal,  cItII,  and  political  richts. 

Pub.  St.  1901,  c.  143,  {§  28-30,  relating  to 
fences  as  private  nuisances,  htld,  under  Const 
art.  5,  not  invalid  as  invading  property  rights 
protected  by  Bill  of  Righu,  arts.  2,  12.— Horan 
T.  Byrnes  (N.  H.)  945. 

Pnb.  Laws,  c.  1004,  enacted  April  4.  1902. 
limiting  hours  of  employment  of  street  railway 
employes,  is  not  nnconstitutional  as  infringing 
right  to  contract.— In  re  Ten-Hour  Law  for 
Street  By.  Corporations  (R.  I.)  602. 

S  3.     Olillcatlon  of  oontraets. 

Bev.  Code  1852,  as  amended  in  1893,  p.  814,  c. 
110,  relating  to  lien  of  judgments,  held  not  nn- 
constitutional as  impairing  obligation  of  con- 
tracts.—Devalinger  V.  Maxwell  (Del.  Snp.)  684. 

{   4.    Eonal  protection  of  lairs. 

Pnb.  Laws,  c.  1004,  enacted  April  4,  1902, 
limiting  hours  of  employment  of  street  railway 
employes,  held  not  unconstitntional  as  claaa  leg- 
islation.—In  re  Ten-Hour  Law  for  Street  By. 
Corporations  (B.  I.)  602. 


Digitized  by 


Google 


INDEX 


1143 


V.  S.  4732,  4783,  relative  to  the  Ilcensliig  of 
peddlers,  held  to  violate  the  fonrteenth  amend- 
ment to  the  federal  ConstitatiOD.— State  t. 
Shedrol  (Vt.)  1081. 

i    S.    Due  vroeora  of  lair. 

Proceedings  under  Laws  1894,  c.  607,  requir- 
ing a  cessation  of  turnpike  tolls  on  poor  road, 
brought  against  a  corporation  organized  under 
Code  Pub.  Gen.  Laws,  art  23.  {  233.  heli  not 
a  taking  of  private  property.— Black  River  Neck 
Turnpike  Co.  v.  Homberg  (Md.)  82. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  |  B. 

CONTEST. 

Of  will,  see  "Wills,"  (  4. 

CONTINGENT  REMAINDERS. 

Gnsation,  see  "Wills,"  t  10. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 
t  11. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Assignment,  see  "Assignments." 

Damages  for  breach,  see  "Damages,"  f  2. 

Kxempting  from  taxation,  see  "Taxation,"  {  1. 

Impairing  obligation,  see  "Constitutional  Iaw," 
{  3. 

Implied  contracts,  see  "Work  and  Labor." 

Jurisdiction  of  justice  of  action  on  contract,  see 
"Justices  of  the  Peace,"  §  1. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," {  1. 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing,". !  1. 

Novation,  see  "Novation." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  (  8. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see     Subrogation." 

Validltj  of  laws  regulating  hours  of  labor  as 
infringing  right  to  contract,  see  "Constitutioa- 
al  Law,'*^  i  2. 

Contracts  q/*  particular  dUuses  ofpartiet. 

See  "Corporations,"  ({  7,  8;  "Husband  and 
Wife,"  I  1;  "Master  and  Servant";  "Munic- 
ipal Corporations,"  $$  4,  B;  "United  States," 
S  1;    "Warehousemen." 

Health  officers,  see  "Health,"  J  1. 

Contracts  relating  to  particular  subjects. 
See  "Mines  and  Minerals,"  §  1. 
Ground  for  mechanics'  liens,  see  "Mechanics' 
Liens,"  i  1. 

Particular  classes  of  express  contracts. 
See  "Bills  and  Notes";   "Bonds":  "Covenants"; 

"Insurance";    "Partnership";    "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant." 
Leases,  see     Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Submission  to  arbitration,  see  "Arbitration  and 

Award,"  f  1. 
Suretyship,  see  "Principal  and  Surety." 

Particular  classes  of  implied  contracts. 
See  "Assumpsit.  Action  of." 

Particular  modes  of  discharging  controota. 
.  See  "Payment" ;    "Release." 


i  1.     Keaolaites  «»d  TaUdlty. 

The  validity  of  a  contract  is  to  be  determined 
by  the  place  where  it  is  made. — Emerson  Co.  v. 
Proctor  (Ma)  849. 

An  agreement  making  the  payment  of  fees  to 
a  disclosure  commissioner  dependent  on  the 
collection  from  the  judgment  debtors  is  sgainst 
public  policy.— Watson  v.  Fales  (Me.)  863. 

In  assumpsit  to  recover  for  fees  as  a  dis- 
closure commissioner,  evidence  of  an  agreement 
that  plaintiff  should  not  receive  his  pay  until 
it  was  collected  from  the  debtors  would  afford  no 
defense  to  the  action.— Watson  v.  Fales  (Me.) 
8B3. 

A  defense  that  plaintiff  agreed  to  wait  for  his 
fees  until  the  defendaut  collected  them  is  invalid. 
—Watson  V.  Fales  (Me.)  853. 

A  contract  between  the  state  and  an  agent 
appointed  to  prosecute  a  claim  could  not  be  re- 
garded as  against  public  policy  on  account  of  a 
provision  making  compensation  contingent  on 
success.- Opinion  of  the  Justices  (N.  H.)  950. 

A  contract  for  the  exclusive  privilege  of  oper- 
ating a  wheel  at  a  summer  resort  during  the 
life  of  a  patent  thereon  held  not  contrary  to 
public  policy.— Sommers  v.  Myers  (N.  J.  Sup.) 
812. 

Evidence  In  bill  to  compel  vendor  of  lots  to 
extend  the  street  held  insufficient  to  sustain  a 
decree  for  plaintiffs.— Miller  v.  Mackey  (Pa.) 
171. 

Agreement  between  shareholders  of  business 
corporation  to  sell  share  to  fellow  shareholders 
on  death  of  the  shareholder  held  not  against 
public  policy.  —  Fitzsimmons  v.  Lindsay   (Pa.) 

4SS. 

A  mortgagee's  notification  that  he  had  sold 
the  mortgage  before  acceptance  of  his  offer  to 
receive  leas  than  amount  due  in  payment  held 
to  constitute  a  withdrnwal  of  the  offer. — Thur- 
ber  V.  Smith  (R.  I.)  790. 

An  answer  by  a  mortgagor  held  not  an  ac- 
ceptance of  the  mortgagee's  offer  to  accept  less 
than  the  amount  doe  for  payment  before  matu- 
rity.—Thurber  V.  Smith  (R.  I.)  790. 

A  mortgagee's  agreement  to  receive  less  tlian 
the  amount  due,  in  consideration  of  a  payment 
before  maturity,  held  based  on  a  sufficient  con- 
sideration.—Thurber  V.  Smith  (R.  I.)  790. 

§    2.     Oonstrnotlon  and  operation. 

In  determining  the  intent  of  parties  to  a  con- 
tract, the  interpretation  given  by  their  own 
acta  is  entitled  to  great  weight. — Lewiston  A 
A.  R.  Co.  V.  Grand  Trunk  Ry.  C!o.  of  Canada 
(Me.)   750. 

The  court  will  not  adopt  the  construction  of 
a  contract  which  does  not  comport  with  the  in- 
terest of  either  party,  unless  expressed  in  clear 
terms.— Lewi.ston  &  A.  R.  Co.  v.  Grand  Trunk 
Ry.  Co.  of  Canada  (Me.)  750. 

Where  plaintiff  in  Maryland  sent  its  proposi- 
tion to  a  corporation  in  Maine,  which  assented 
to  the  proposition  and  signed  and  returned  it 
by  mail,  the  contract  became  a  Elaine  contract. 
—Emerson  Co.  v.  Proctor  (Me.)  849. 

Where  nothing  remains  to  make  a  contract 
binding,  it  is  deemed  to  have  been  executed  at 
the  place  where  the  last  act  necessary  to  com- 
plete it  was  done.— Emerson  Co.  v.  Proctor  (Me.) 
849. 

Where  a  memorandum  for  repairing  a  wharf 
set  out  an  itemized  statement  of  the  materials 
to  be  furnished  and  the  price,  plaintiffs  were 
bound  to  furnish  only  the  materials  specifically 
mentioned,  and  defendants  were  liable  for  any 
additional  material  furnished  with  their  con- 
sent.—Libby  V.  Deake  (Me.)  856. 

The  construction  of  a  written  instrument  is 
for  the  court.— Davia  v.  Bowers  Granite  Co. 
(Vt.)  1084. 
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{  3.     Modifleatloa  mad  atercav. 

A  subsequent  agreement  that  defendants 
should  not  be  required  to  pay  royalties  under  a 
prior  contract,  unless  plaintiffs  could  stop  the 
running  of  other  like  appliances  at  other  places, 
held  without  consideration. — Sommers  t.  Myers 
(N.  J.  Sup.)  812. 

i   4.    BeselBsloB  Mtd  ahaadoBBieBt. 

A  contract  for  sale  of  coal  to  a  city,  requir- 
ing monthly  payments,  construed. — City  of  Bal- 
timore T.  Schaub  Bros.  (Md.)  106. 

Under  a  building  contract,  held,  that  the 
architect  occupied  a  judicial  position,  and  was 
bound  to  act  impartially,  and  to  express  in  writ- 
ing his  opinion  that  there  was  ground  for  tak- 
ing the  work  out  of  the  contrnctor'a  hands,  to 
justify  rescission. — Wilson  v.  Borden  <N.  J. 
En'.  &  App.)  815. 

t  5.     PertoFBianoe  or  braaoli. 

Failure  to  fully  complete  contract  held  ex- 
cased  under  certain  conditions,  and  foreclosure 
of  mortgage  given  to  secure  performance  held 
unwarranted. — Davis  t.  Bowers  Granite  Co. 
(Vt.)  1084. 

i  6.     Actions  for  breach. 

It  is  no  defense  to  an  action  upon  a  contract 
that  the  debt  sued  for  has  been  attached  in  a 
foreign  jurisdiction  by  a  creditor  of  the  plaintiff. 
—Bailey  t.  Pennsylvania  B.  Co.  (N.  J.  Sup.)  248; 
Naylor  v.  Same,  Id. 

In  an  action  to  recover  royalty  for  the  opera- 
tion of  a  wheel  at  a  pleasure  resort,  an  allega- 
tion that  defendants  did  not  own  or  run  the 
wheel  during  part  of  the  time  sued  for  held  no 
defense. — Sommers  v.  Myers  (N.  J.   Sup.)   812. 

Notice  that  a  mortgagee  had  sold  a  mort- 
gage, which  he  had  agreed  to  satisfy  for  les» 
than  its  face  ou  payment  before  maturity,  heUl 
a  waiver  of  a  tender  of  the  amount  agreed  to 
be  received.— Thnrber  v.  Smith  (R.  L)  790. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  |  8. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

In  equitable  action,  on  ground  that  will  was 
void  as  creating  perpetuities,  held,  that  equity 
would  regard  a  certniu  conversion  of  realty 
into  personalty  as  made.— Bates  t.  Spoouer 
(Conn.)  305. 

Eiiuitable  conversion  held  not  to  take  place  un- 
der terms  of  devise. — Condit  v.  Bigalow  (N.  J. 
Ch.)  100. 

Partition  of  devised  land  held  to  effect  recon- 
vergion.— Condit  v.  Bignlow  (N.  J.  Ch.)  160. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"  8  1. 

Oonveyancea   by   or  to  partloular  cUu»e»  q/ 

parties. 
See  "Husband  and  Wife,"  §  1. 
Insolvent  corporations,  see  "Ooriwrations,"  J  10. 
Married  women,  see  "Husband  and  Wife,"  §  2. 

Conveyances  of  particular  speolet  of  property. 
Mortgaged  property,  see  "Mortgages,"  |  3. 
Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  {  2. 

Particular  classes  qf  conveyances. 
See  "Assignments";    "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 


CORPORATIONS. 

See  "Monopolies,"  {  1;    "Partueiship,"  {  1, 

Repeal  of  statutes  relating  to  corporations,  see 
■'^Statutes,"  {  3. 

Residence  of  corporation  within  laws  relating 
to  conditional  sales,  see  "Sales,"  i  8. 

Revision  of  laws  relating  to,  see  "Statutes." 
8  4. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  ||  1,  3. 

Particular  dosses  of  corporations:. 

See  "Beneticial  Associations";  "Building  and 
Loan  Associations";  "Insurance,"  i  13;  "Mu- 
nicipal Corporations";  "Street  Railroads,"  (  1. 

Banks,  see  "Banks  and  Banking." 

Insurance  companies,  see  "Insurance." 

Natural  gas  companies,  see  "Gas." 

Telegraph  and  telephone  companies,  see  'TTele- 
graphs  and  Telephones,"  §  1. 

Water  companies,  see  "Waters  and  Water 
Courses,"  f  4. 

S   1.    Inoorporatlon  and  orcaalaatioB. 

Promoters  of  a  corporation,  in  purchasing  cer- 
tain brewery  plants  and  conveying  them  to  the 
corporation  in  exchange  for  stock  and  bonds, 
heUl  not  to  have  acted  in  a  fiduciary  capacity. 
and  hence  were  not  liable  to  account  to  tne  cor- 
poration for  the  stock  and  bonds  received  and 
sold  by  them.^rompkins  v.  Sperry,  Jones  &  Co. 
<Md.)  2.^4. 

Purchase  by  promoter  of  a  consolidated  cor- 
poration of  one  of  the  properties  to  be  consolidat- 
ed kfld  not  made  by  him  in  a  fiduciary  capacity. 
—Tompkins  v.  Sperry,  Jones  &  Co.  (Md.)  2i>4. 

Acts  Assem.  1898,  p.  1173,  c.  504,  creating  a 
corporation,  A«W  not  to  limit  Poe's  Supp.  Code 
Pub.  Gen.  Laws,  art.  81,  §  88f,  requiring  such 
a  corporation  to  pay  a  bouus  tax  before  exer- 
cisinz  any  corporate  powers. — Cleavelaud  v. 
MuUin  (Md.)  (iG5. 

A  grange,  incorporated  under  Act  1876  (2 
Gen.  St.  p.  1644),  does  not  become  a  de  faoto 
corporation  in  the  transaction  of  mercantile 
business.— Henry  v.  Simanton  (N.  J.  Oi.)  153. 

Under  Rev.  Laws  1875,  p.  6,  S  10.  and  Corp. 
Act  1896,  p.  294,  g  51,  a  corporation  organized 
to  purchase  and  hold  stock  of  other  corpora- 
tions, held  organized  for  a  "lawful  purpose." 
and  entitled  to  own  and  control  stock  purchais- 
ed. — Dittman  v.  Distilling  Co.  of  America  (N. 
J.  Ch.)  570. 

Inquiry  at  suit  of  private  parties,  under  Act 
June  19,  1871  (P.  L.  13(50),  as  to  corporate 
charters,  held  limited  to  the  nature  and  extent 
thereof. — Windsor  Glass  Co.  v.  Carnegie  Co. 
(Pa.)  329. 

Bill  under  Act  June  19,  1871  (P.  L.  1300). 
to  have  it  adjudged  tliat  defendant  railroad 
company  was  not  a  bona  fide  railroad  company. 
held  not  maintainable  under  the  pleadings. — 
Windsor  Glass  Co.  v.  Carnegie  Co.  (Pa.l  Xja. 

i  Z.    Corporate  existence  and  fraaeUae. 

Poe's  Supp.  Code  Pub.  Gen.  Laws,  art.  SI,  i 
88i,  held  not  to  qualify  section  88f,  reqniring 
certain  corporation  to  pay  a  lionus  tax  before 
exei-oising  any  corporate  powers. — Cleaveland  v. 
MuUin  (Md.)  0(55. 

f  3.     Capital,  stock,  and  dlTldenda. 

A  subscription  for  additional  stock  in  a  cor- 
poration by  promoters,  paid  by  a  conveyance  of 
property  which  the  corporation  was  organized  to 
receive,  previously  bought  by  such  promoters, 
held  not  invalid  as  to  the  corporation. — Tompkins 
V.  Sperry,  Jones  &  Co.  (Md.)  254. 

In  establishing  the  ownership  of  the  stock  of 
a  corporation  in  certain  individuals,  the  fact 
that  a  portion  of  it  stood  in  the  names  of  em- 
ployes or  agents  of  snch  parties  did  not  affect 
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tite  real  ownenhip  ot  the  property.— Tompkina 
▼.  Sperry,  Jones  &,  Co.  (Md.)  254. 

Stockholders'  resolntions  held  to  transfer  cor- 
porate assets  to  one  stockholder  as  his  indi- 
Tidaal  property. — Bauernschmidt  v.  Bauern- 
Schmidt  (MdO  637:  Baltimore  Trast  &  Guar- 
antee Co.  T.  Same,  Id. 

Subscriptirai  to  stock  of  corporation,  which 
had  not  paid  boons  tax  required  by  Foe  s  Supp. 
Code  Pnb.  Gen.  Laws,  art.  81,  i  88f,  heU  not 
made  binding  by  subsequent  payment  of  tax. — 
Cleaveland  v.  Mnllin  (Md.)  665. 

A  corporation  which  had  not  paid  bonns  tax 
required  by  Foe's  Supp.  Code  Fub.  Gen.  Laws, 
art.  81,  I  88f,  held  without  power  to  accept 
subscription  to  its  stoclc.— Cleaveland  v.  Mullin 
(Md.)  665. 

Where  a_  corporation  paid  on  its  preferred 
stock  a  dividend  of  1%  per  cent,  for  the  quar- 
ter ending  July  1,  1901,  and  a  like  dividend  for 
each  of  the  quarters  ending  October  1,  1901, 
January  1,  1902.  and  April  1,  1902.  it  suffi- 
ciently complied  with  the  act  of  1002  to  au- 
thorize the  company  to  take  advantage  of  its 
provisions.— Hodge  v.  United  States  Steel  Corp. 
<N.  J.  Err.  &  App.)  1. 

Under  the  constitntion  and  ^adicial  decisions 
of  the  state  of  Washington,  it  is  unlawful  to 
issue  corporate  stock  ns  fully  paid  up  for  less 
than  its  par  value. — Coler  v.  Xacoma  Ry.  & 
Power  Co.  (N.  J.  Err.  &  App.)  418. 

Power  of  attorney  to  transfer  title  to  stock 
certificate  held  valid.— Shattuck  v.  American  Ce- 
ment Co.  (Pa.)  785. 

Rights  of  purchaser  of  stock  fraudulently 
pledged  determined. — Shattuck  v.  American  Ce- 
ment Co.  (Pa.)  785. 

Rights  of  boua  fide  holders  of  stock  transfer- 
red under  power  of  attorney,  as  against  the 
true  owner,  determined.— Shattuck  7.  American 
Cement  Co.   (Pa.)  785. 

I    4.     Members  and  stoeUioldera. 

Where  all  the  stockholders  of  a  corporation 
were  present  or  represented  at  a  meeting,  any 
defect  in  the  prior  notice  ot  the  meeting  was 
waived.— Tompkins  v.  Sperry,  Jones  &  Co.  (Md.) 
254. 

Transfer  of  corporate  assets  by  former  stock- 
holders held  void. — ^Bauernschmidt  v.  Baaem- 
schmidt  Qdd.)  637;  Baltimore  Trust  &  Oaar- 
antee  Co.  v.  Same,  Id. 

A  statute  providing  that  stock  should  be 
paid  up  on  payment  of  GO  per  cent  of  par 
value  held  not  to  affect  rights  of  creditor  of 
corporation  prior  to  its  passage. — Williams  v. 
Watters  (Md.)  767. 

Under  Act  Va.  Dec.  22,  1807  (Acts  1887-98, 
p.  16,  c.  20),  in  suit  by  receiver  on  call  for  stock 
subscription  under  foreign  decree,  held,  that 
any  defense  as  to  validity  of  call  could  be  made. 
—Williams  v.  Watters  (Md.)  767. 

Suit  by  creditor  of  corporation  against  It 
held  not  within  the  proviso  to  Act  Va.  Dec.  22, 
1897  (Acts  la'lT-GS,  p.  16,  c.  20),  relative  to 
limitations  against  suits  to  recover  unpaid  <9lock 
subscriptions.- Williams  v.  Watters  (Md.)  767. 

Limitations  held  to  run  against  right  to  col- 
lect unpaid'  stock  subscriptions  from  time  of 
stockholder's  default  under  original  subscrip- 
tion.—Williams   V.   Watters   (Md.)   767. 

At  a  stockholders'  meeting,  owners  of  shares 
are  under  no  disability  to  vote  because  they  are 
also  directors. — Hodge  v.  United  States  Steel 
Corp.  (N.  J.  Err.  &  App.)  1. 

A  stockholder  held  not  justified  in  the  con- 
clusion that  the  directors  of  the  corporation 
would  not  have  brought  an  action,  if  request- 
«d.— Siegman  v.  Maloney  (N.  J.  Err.  &  App.) 
405. 


The  directors  of  a  corporation  need  not  be 
asked  to  bring  suit  in  its  name;  a  majority 
of  them  being  among  the  persons  against 
whom  relief  is  sought. — Appleton  v.  American 
Malting  Co.  (N.  J.  Err.  &  App.)  454. 

Stockholders  held  not  disqualified  to  sue  to 
compel  the  directors,  who  had  made  a  dividend 
from  capital,  to  refund,  though  they  or  the 
persons  from  whom  they  bought  their  stock 
participated  in  the  dividends.— Appleton  v. 
American  Malting  Co.  (N.  J.  Err.  &  App.) 
454. 

Act  1876  (2  Gen.  St.  p.  1644),  providing  for 
!  the  incorporation  of  granges,  gives  the  grange 
I  no  powers  to  transact  mercantile  business,  and 
debts  contracted  in  the  transaction  of  such  busi- 
ness impose  a  partnership  liability  on  the  mem- 
bers.—Heniy  v.  Simanton  (N.  J.  Ch.)  163. 

!  A  bill  by  a  stockholder  of  a  foreign  corpo- 
;  ration  to  prosecute  the  company's  rights  held 
I  to  lie  against  it  and  certain  corporate  and  in- 
!  dividual  defendants.— Wilson  v.  American  Pal- 
;  ace  Car  Co.  (N.  J.  Ch.)  415. 

In  the  enforcement  of  the  right  to  examine 
the  stock  and  transfer  books  of  a  corporation, 
given  by  Gen.  Corp.  Act,  §  33,  by  mandamus,  it 
j  nrust  appear  that  the  right  which  the  relator 
j  seel>s  to  exercise  is  germane  to  bis  status  as  a 
,  stockholder.- O'Hara  v.  National  Biscuit  Co. 
I  (N.  J.  Sup.)  241. 

'  Decree,  on  bill  b^  minority  stockholder  for 
,  appointment  of  receiver  and  to  set  aside  fraud- 
<  ulent  contract,  modified  by  setting  aside  the  ap- 
I  poiutment  of  the  receiver  and  allowing  officers 
'  to  continue  the  business  of  the  corporation  in 
.  the  ordinary  manner.— Devine  v.  Frankford 
'  Steel  &  Forging  Co.  (Pa.)  678. 

Rights  of  railroad  company,  depositing  stock 
with  a  trustee  under  an  agreement  reserving 
rights  and  privileges  incident  to  ownersihip,  de- 
termined.— Pennsylvania  R.  Ck).  v.  Pennsylvania 
Co.  for  Ins.  on  Lives  and  Granting  Annuities 
(Pa.)  788. 

i   6.    Officers  and  aceitta. 

]     Where  a  plant  of  an  electric  company,  own- 
I  ing  the  controlling  interest  in  a  competing  com- 
pany, was  destroyed,  the  fact  that  its  directors 
,  failed  to  increase  the  competing  company's  plant 
,  held  not  to  show  a  fraudulent  use  of  its  funds 
for  the  benefit  of  the  stockholders  of  the  for- 
mer company.— Cannon  y.  Brush  Electric  Co.  of 
:  BalUmore  (Md.)  121. 

That  the  B.  Co.,  which  owned  a  controlling 
interest  in  the  U.  Co.,  contracted  with  the  lat- 

]  ter  to  furnish  power  to  fill  a  contract  which  the 
B.  Co.  obtained  in  competition  with  the  U.  Co. 

I  for  00  per  cent,  of  the  contract  price,  held  not 

i  to  indicate  a  fraudulent  desi^  to  injure  the  U. 

I  Co.— Cannon  v.  Brush  £3ectnc  Co.  of  Baltimore 

!  (Md.)  121. 

I  The  fact  that  an  electric  company  had  ex- 
tended its  line  on  certain  streets  did  not  pre- 
vent another  company,  owning  a  controlling  in- 
terest in  the  U.  Co.,  from  rightfully  construct- 
ing its  lines  on  the  same  street— Cannon  v. 
Brush  Electric  Co.  of  Baltimore  (Md.)  121. 

I  Evidence,  where  a  competing  electric  com- 
I  pany,  owning  a  majority  of  the  stock  of  an- 
I  other  company,  used  the  plant  of  the  latter  at 

a  rental  of  $1,500  per  month,  held  not  to  show 
;  such  rental  unrensonably  low.— Cannon  v.  Brush 

Electric  Co.  of  Baltimore  (Md.)  121. 

That   a   competing  company,   owning   a  ma- 
,  jority  of  the  stock  of  the  U.  (io.,  directed  that 
{ the  latter  should  take  no  more  lights  until  no- 
,  tified,  held  not  to  show  that  the  competing  com- 
pany was  managing  the  U.  0>.  for  the  benefit 
of  the  competing  company's  stockholders. — Can- 
non T.  Brush  Electric  Co.  ot  Baltimore  (Md.) 
1 121. 
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A  by-law  of  a  trust  company  keld  uot  to  pre- 
vent its  president  from  accepting  a  personal 
appointment  as  receiver  of  a  corporation.— Citi- 
sens'  Trust  &  Deposit  Oo.  t.  Tompkins  (Md.) 
617. 

Where  the  by-laws  of  a  trust  company  did  not 
require  its  president  to  act  as  a  receiver,  he 
was  not  liable  to  account  to  such  trust  com- 
pany for  his  fees,  received  under  a  personal 
appointment  as  receiver  for  a  corporation. — 
Citizens'  Trust  &  Deposit  Co.  t.  Tompkins 
(Md.)  617. 

A  resolution  of  a  trust  company,  dlrectins  an 
attorney  to  apply  for  the  appointment  of  T.  as 
receiver  of  a  corporation,  held  a  direction  for 
the  appointment  of  T.  as  an  individual,  and  not 
as  an  officer  of  the  trust  company. — Citizens' 
Trust  &  Deposit  Co.  v.  Tompkins  (Md.)  617. 

That  a  trust  company  had  authority  to  nomi- 
nate a  receiver  for  a  corporation  under  a  deed 
of  trust,  and  nominated  its  president,  who  was 
appointed,  held  not  to  render  the  receiver  liable 
to  account  to  the  trust  company  for  his  fees. — 
Citizens'  Trust  &  Deposit  Co.  v.  Tompkins 
(Md.)  617. 

The  nomination  by  a  trust  company  of  its 
president  to  act  as  receiver  for  a  corporation 
held  not  a  sufficient  consideration  for  the  presi- 
dent's agreement  to  art  and  pay  to  the  com- 
pany fees  received.— Citizens'  Trust  &  Deposit 
Co.  V.  Tompkins  (Md.)  617. 

A  declaration  in  an  action  by  a  trust  com- 
pany to  recover  on  its  president  s  agreement  to 
pay  over  compensation  received  for  his  services 
as  receiver  of  a  corporation  held  insufficient  for 
failure  to  state  a  consideration.— Citizens'  "Tmst 
&  Deposit  Co.  V.  Tompkins  (Md.)  617. 

■Where  a  contract  is  entered  into  by  stock- 
holders with  directors,  or  when  the  stockholders 
expressly  authorize  the  directors  to  enter  into 
a  conti-act,  having  notice  of  the  directors'  in- 
terest therein,  they  are  put  upon  inquiry  as  to 
the  names  and  numbers  of  the  directors  intar- 
ested.— Hodge  v.  United  States  Steel  Corp.  (N. 
J.  Err.  &  App.)  1. 

That  directors  cannot  lawfully  enter  into  a 
contract,  in  the  benefit  of  which  even  one  of 
their  number  participates,  without  the  knowl- 
edge and  consent  of  the  stockholders,  is  settled 
law  in  New  .Tersey.— Hodxe  v.  United  States 
Steel  Corp.  (N.  J.  lir.  &  App.)  1. 

A  contract  entered  into  by  a  corporation.  In 
which  one  of  the  directors  is  interested,  is  void- 
able, but  may  be  subsequently  ratified  by  the 
stockholders.  —  Hodge  v.  United  States  Steel 
Corp.  (N.  J.  Err.  &  App.)  1. 

At  a  duly  convened  meeting  of  stockholders, 
they  may  authorize  a  contract  between  the 
company  and  a  third  party  in  which  directors 
are  personally  interested.  —  Hodge  v.  United 
States  Steel  Corp.  (N.  J.  Err.  &  App.)  1. 

Under  P.  L.  1806,  e.  185,  !  30,  held,  that 
directors,  making  a  dividend  out  of  capital, 
were  liable  to  the  corporation,  though  there 
was  no  dissolution  or  insolvency. — Appleton  v. 
American  Malting  Co.  (N.  J.  Err.  &  App.) 
454. 

Under  P.  h.  1896,  c.  185,  gg  12,  43,  held, 
that  the  conclusion  that  there  had  been  no  elec- 
tion of  directors  since  a  certain  time,  and  that 
the  directors  were  holding  over,  was  justified 
from  no  report  being  filed  since  then. — Apple- 
ton  V.  American  Malting  Co.  (N.  J.  Err.  & 
App.)  454. 

An  agreement  between  the  corporators  of  a 
company  for  compensation  for  their  services 
held  not  to  preclude  fiuther  recovery  for  serv- 
ices rendered  by  a  corporator  as  manager  of 
the  company. — Wiltbank  v.  .Automatic  Amuse- 
ment Mach.  Co.  (N.  J.  Sup.)  558. 


I   O.    Oa>p«amte  vomtim  ami.  UaMUtlaa— 
Eztomt  aad  ejcerela*  of  powew  im 

On  issue  as  to  validity  of  contract  by  corpo- 
ration, evidence  of  compensation  of  defendant 
for  services  under  the  contract  held  inadmis- 
sible.—Smith  T.  Bank  of  New  England  (N.  B.) 
385. 

When  the  by-laws  of  a  corporation  pioride 
that  a  mi^'ority  vote  at  a  stockholders*  meeting 
shall  be  binding  on  the  corporation,  every  share- 
holder will  be  bound  by  all  acts  and  proceed- 
ings, within  the  scope  of  the  charter,  which 
shall  be  apiiroved  or  sanctioned  by  the  vote  of 
such  majority  duly  taken. — Hodge  v.  United 
States  Steel  Corp.  (N.  J.  Err.  &  App.)  1. 

A  purchase  by  a  corporation  of  shares  of  its 
stock,  not  disabling  it  from  paying  its  debts  in 
full,  is  not  ultra  vires.— Oliver  v.  Bahway  Ice 
Co.  (N.  J.  Ch.)  460. 

A  corporation  organized  to  manufacture  and 
sell  whisky  held  entitled  to  organize  and  hold 
the  stocks  of  corporations  in  other  states 
through  which  it  sold  its  product. — Dittman  v. 
Distilling  Co.  of  America  ffJ.  J.  Ch.)  570. 

g°  7.    ^^  Hepresemtatlon  of  oorporsttoa 
try  officers  aad  acenta. 

Certain  notes  held  properly  admitted  in  evi- 
dence as  indorsed  by  corporation. — Black  v. 
First  Nat  Bank  (Md.)  88. 

To  show  that  a  contract  was  anthoriaed  by 
a  corporation,  it  is  not  necessary  to  show  a 
formal  vote  of  the  directors  anthoriziiiK  the 
president  and  treasurer  to  execute  it. — Smitb 
V.  Bank  of  New  England  (N.  H.)  385. 

Evidence,  in  an  action  against  a  corporation 

on  certificates  of  deposit  executed  pursuant  to 
a  contract,  considered,  and  held  to  justify  a 
finding  that  the  contract  was  executed  with 
knowledge  of  the  board  of  directors. — Smith  v. 
Bank  of  New  England  (N.  H.)  385. 

It  la  not  necessary  that  the  directors  have 
given  prior  anthoribr  to  their  officers  to  exe- 
cute a  contract  Subsequent  knowledge  and 
assent  is  sufficient.— Smith  v.  Bank  of  New 
England  (N.  H.)  385. 

Evidence  in  an  action  against  a  corporation 
held  sufficient  to  justify  the  jury  in  finding  that 
directors  authorized  a  particular  contract — 
Smith  v.  Bank  of  New  England  (N.  H.)  385. 

On  an  issue  as  to  implied  authority  in  offi- 
cers of  corporation  to  execute  contract,  parol 
testimony  of  transactions  at  a  directors  meet- 
ing held  admissible.- Smith  v.  Bank  of  New 
England  (N.   H.)  385. 

The  fact  that  the  president  and  treasurer 
executed  the  contract  in  question  for  the  cor- 
poration is  admissible,  with  other  evidence,  on 
the  question  of  implied  authority.— Smith  t. 
Bank  of  New  England  (N.  H.)  385. 

As  between  a  corporation  and  innocent  third 
parties,  who  have  dealt  with  its  agents,  au- 
thority in  the  agent  to  execute  a  contract  may 
sometimes  be  inferred  from  a  course  of  deal- 
ing.—Smith  T.  Bank  of  New  England  (N.  H.) 
385. 

Silence  of  the  stockholders  of  a  corporation 
for  two  years,  with  knowledge  of  an  illegal 
contract  by  the  directors,  is  not  a  ratification 
thereof.— Oliver  v.  Rahway  Ice  Co.  (N.  J.  Ch.) 
460. 

A  contract  of  sale  to  a  corporation  of  shares 
of  its  stock  by  directors,  who  were  present  at 
the  meeting  of  the  board  at  which  the  sale 
was  sanctioned,  is  not  binding  as  to  the  price, 
though  it  may  be  enforced  on  the  basia  of  what 
the  stock  was  worth. — Oliver  v.  Rahway  Ice 
Co.  (N.  J.  Ch.)  460. 

A  payment  on  an  account  Md  not  a  ratifica- 
tion of  an  express  contract  being  as  well  refer- 
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able  to  an  Implied  indebtedness  on  the  qnantnm 
valebant— Oliver  v.  Rahway  lee  Co.  (N.  J.  Ch.) 
460.    ■ 

Reference  in  a  mortgage  of  a  corporation  to 
its  prior  mortgages  due  is  the  statement  of  a 
seeming  fact,  rattier  than  the  conscious  valida- 
tion of  an  illegal  agreement. — Oliver  y.  Rah- 
way Ice  Co.  (N.  J.  Ch.)  460. 

A  board  of  directors,  the  majority  of  which 
were  the  members  of  the  board  which  author- 
ized an  illegal  contract,  cannot  ratify  tt. — Oliver 
T.  Rahway  Ice  Co.  (N.  J.  Ch.)  460. 

A  corporation,  though  not  bound  as  to  the 
price  in  a  sale  to  it  of  shares  of  its  stock,  held 
not  entitled,  after  putting  a  mortgage  of  its 
property,  to  return  the  stock,  but  required  to 
pay  what  it  waa  worth  at  the  time  of  the  sale. 
—Oliver  T.  Rahway  Ice  Co.  (N.  J.  Ob.)  460. 

I  8.     —  CoBtraota  and  Indebtedaeas. 

Contract  of  a  corporation  held  not  ultra  vires 
under  its  charter  (Laws  1887,  n.  640,  c.  280, 
S  2)  as  a  contract  of  guaranty.— Smith  v.  Bank 
of  New  England  (N.  H.)  385. 

A  by-law  of  a  corporation  relative  to  the  ex- 
ecution of  notes  held  not  to  afFect  the  validity 
of  a  note,  where  the  payee  bad  no  knowledge  of 
the  by-law. — ^Lyndon  Sav.  Bank  t.  International 
Co.  (Vt)  191. 

I  9.     —  OItU  aetlona. 

A  corporation,  sued  under  a  name  it  former- 
ly was  known  hj.held  entitled  to  file  an  affida- 
vit of  defense.- Montello  Brick  Co.  v.  Pull- 
man's Palace  Car  Co.  (Del.  Super.)  687. 

Under  Rev.  St  1883,  c.  46,  {  20,  the  property 
of  any  corporation  is  liable  to  attachment  on 
mesne  process  and  levy  on  execution. — Poor  y. 
Ghapin  (Me.)  753. 

Under  the  provisions  of  Rev.  St  1883,  c.  46, 
I  20,  corporate  lands  are  subject  to  the  same 
liability  as  those  owned  by  natural  persons. — 
Poor  V.  Chapin  (Me.)  753. 

Prima  facie  proof  of  the  existence  of  a  cor- 
poration plaintiff  is  sufficient  where  defendants 
fail  to  make  such  existence  an  issue. — MecMillan 
Co.  y.  Stewart  (N.  J.  Sup.)  240. 

Suit  against  a  corporation  can  be  tried  only 
in  the  county  where  its  corporate  property  is 
situated  and  where  it  transacts  a  substantial 
part  of  its  business.- Park  Bros.  &  Co.  y.  Oil 
CJity  Boiler  Works  (Pa.)  334. 

Proper  return  of  service  of  process  on  cor- 
poration sbonld  set  out  the  method  thereof. — 
Park  Bros.  &  Co.  y.  Oil  City  Boiler  Works 
(Pa.)  334. 

Irregular  service  of  process  on  corporation 
may  be  set  aside  on  rule.— Park  Bro8..&  Ca  t. 
Oil  City  Boiler  Works  (Pa.)  334. 

Where,  after  maturity  of  a  note  made  by  a 
corporation,  an  officer  thereof  indorsed  it,  the 
question  as  to  the  nndorstiinding  of  the  parties 
at  the  time  was  for  the  jury. — Lyndon  Say. 
Bank  v.  International  Co.  (Vt.)  191. 

1 10.   ImsolTeney  and  reeelTera. 

A  conveyance  by  an  insolvent  corporation  of 
its  property  to  an  insolvent  firm,  without  con- 
sideration, held  fraudulent  as  to  creditors,  un- 
der statute  of  frauds  and  also  under  Corp.  Act, 
i  64  (Gen.  St  p.  919).— Richardson  y.  Gerli 
(N.  J.  Ch.)  438. 

The  liability  of  persons  considered  stockhold- 
ers of  an  insolvent  corporation  cannot  be  tested 
on  the  hearing  of  an  application  by  the  re- 
ceiver for  an  order  authorizing  an  assessment. 
—Cumberland  Lumber  Co.  v.  Clinton  HiU 
Lnmber  &  Mfg.  Co.  (N.  J.  Ch.)  4S0. 

The  receiver  of  an  insolvent  corporation  hav- 
ing no  funds  with  which  to  prosecute  a  claim 
held  not  required  to  sue  on  the  claim  before 
applying  for  an  order  assessing  the  stockhoid- 


ers.-^umberland  Lumber  06.  r.  Clinton  Hill 
Lumber  &  Mfg.  Co.  (N.  J.  Ch.)  460. 

Stockholders  of  an  insolvent  company  cannot 
plead  an  abandonment  after  agreement  to  in- 
corporate, as  defense  to  an  application  by  the 
receiver  for  an  order  authorizing  an  assess- 
ment.— Cumberland  Lumber  Co.  v.  Clinton  Hill 
Lumber  &  Mfg.  Co.  (N.  J.  Ch.)  450. 

Stockholders  of  an  insolvent  company  cannot 
plead  that  it  never  became  a  corporation  de 
facto,  as  defense  to  an  application  by  the  re- 
ceiver for  an  order  authorizing  an  assessment 
—Cumberland  Lumber  Co.  v.  Clinton  Hill 
Lnmber  &  Mfg.  Co.  (N.  J.  Ch.)  450. 

The  findiuprs  of  the  court  in  insolvency  pro- 
ceedings against  a  company  as  to  its  debts  are 
held  conclusive  on  application  by  the  receiver 
for  an  order  authorizing  an  assessment. — Cum- 
berland Lumber  Co.  v.  Clinton  Hill  Lumber 
&  Mfg.  Co.  (N.  J.  Ch.)  450. 

Stockholders  of  an  insolvent  company  cannot 
plead  the  statute  of  limitations  as  a  defense  to 
an  application  by  the  receiver  for  an  order  au- 
thorizmg  an  assessment. — Cumberland  Lumber 
Co.  V.  Clinton  HUl  Lnmber  &  Mfg.  Co.  (N.  J. 
Ch.)  450. 

Stockholders  of  an  insolvent  corporation  can- 
not set  up  the  fact  that  the  claim  against  the 
estate  of  a  deceased  stockholder  is  barred  by  a 
decree  of  court  as  a  defense  to  an  application 
by  the  receiver  for  an  order  authorizing  an 
assessment.- Cumberland  Lnmber  Co.  v.  Clin- 
ton Hill  Lumber  &  Mfg.  Co.  (N.  J.  Ch.)  450. 

Stockholders  of  an  insolvent  company  can- 
not plead  that  it  never  became  a  corporation 
de  jure  as  defense  to  an  application  by  the  re- 
ceiver for  an  order  authorising  an  assessment. 
—Cumberland  Lumber  Co.  v.  Clinton  Hill 
Lnmber  &  Mfg.  Co.  (N.  J.  Ch.)  450. 

Stockholders  of  an  insolvent  corporation  can 
have  matter  alleged  as  a  defense  to  their  lia- 
bility as  stockholders  adjudicated  in  suits 
brought  by  the  receiver  to  collect  assessments 
levied  against  them. — Cumberland  Lumber  Co. 
V.  Clinton  Hill  Lumber  Co.  (N.  J.  Ch.)  452. 

Expenses  incurred  by  a  receiver  in  suits 
brought  pursuant  to  the  court's  order  should 
be  included  in  an  assessment  against  ti>e  stock- 
holders of  an  insolvent  corporation.— Cumber- 
land Lumber  Co.  y.  Clinton  Hill  Lnmber  Co. 
(N.  J.  Ch.)  452. 

The  receiver  of  an  insolvent  corporation  Is 
entitled  to  have  an  allowance  for  bis  fees  and 
those  of  his  counsel  included  in  an  assessment 
against  the  stockholders.— Cumberland  Lumber 
Co.  V.  Clinton  Hill  Lumber  Co.  (N.  J.  Ch.) 
452. 

Interest  on  an  insolvent  corporation'*  debts 
should  be  included  in  an  assessment  against  the 
stockholders.— Cimiberland  Lumber  Co.  v.  Clin- 
ton Hill  Lumber  Co.  (N.  J.  Ch.)  452. 

The  stockholders  of  a  corporation  cannot  in- 
tervene, in  an  insolvency  suit  against  it,  to  In- 
terpose defenses  that  the  corporation  itself  can- 
not set  up. — Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Co.  (N.  J.  Ch.)  452. 

Directors  of  insolvent  corporation  must  share 
ratably  with  other  creditors  in  the  company's 
assets.— Panghnrn  v.  American  Vault,  Safe  & 
Lock  Co.  (Pa.)  504. 

Directors  advancing  money  to  solvent  corpo- 
ration cannot,  on  its  subsequent  insolvency,  take 
judgment  note  giving  them  priority  over  gen- 
eral creditors.- PauRburn  v.  American  Vault 
Safe  &  Lock  Co.  (Pa.)  504. 

Foreign  receiver  held  not  entitled  to  assert 
control  oyer  assets  as  against  domestic  credit- 
ota.— Frowert  v.  Blank  (Pa.)  1000. 

i  11.   OonaoUdatloB. 

A  corporation  held  not  entitled  to  plead  nanry 
aa  to  a  loan  from  another  corporation  holding 
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the  majority  of  its  stock  before  repaTment  of 
the  loan.— Dittman  v.  LMstilling  Co.  of  America 
(N.  J.  Ch.)  670. 

An  alleged  misappropriation  of  a  part  of  the 
assets  of  a  corporation,  consisting  of  an  appro- 
priation of  part  of  its  assets  for  the  purchase 
of  another  company,  held  not  aTailable  as  a 
cause  of  action  to  a  stockholder  in  a  subsequent 
action  against  a  holding  company,  in  which 
such  corporation  was  merged. — Dittman  T.  Dis- 
tUling  Co.  of  America  (N.  J.  Ch.)  570. 

A  corporation  Meld  properly  charged  with  Ha 
proportion  of  the  expenses  incident  to  the  ne- 
gotiation of  a  loan  by  another  corporation,  hold- 
ing the  stock  of  such  corporation  and  others, 
for  the  purpose  of  creating  a  working  capital 
for  snob  constituent  companies. — Dittman  T. 
Distiliiug  Co.  of  America  (5C.  J.  Ch.)  570. 

In  an  action  against  a  stockholding  corpora- 
tion, in  which  other  corporations  engaged  in  the 
same  line  of  business  were  merged,  an  allega- 
tion by  a  stockholder  of  one  of  the  constituent 
companies  that  the  latter's  assets  were  being 
diTeited  for  the  benefit  of  the  holding  company 
held  not  sustained  by  the  proof. — ^Dittman  y. 
DUtilling  Co.  of  America  (N.  J.  Ch.)  670. 

1 18.   DisBolntiom  and  forfeitnve  of  fraa- 
oUse. 

Contract  of  domestic  corporation  with  a  cor- 
poration of  the  state  of  'Washington,  by  which 
It  transferred  all  its  property  and  franchises, 
except  the  franchise  of  being  a  corporation, 
held  a  dissolution  of  the  New  Jersey  corpora- 
tion, within  the  meaning  of  the  statute,  which 
could  be  legally  carried  out  only  by  proceedings 
prescribed  by  the  statute  for  dissolution. — Coler 
T.  Tacoma  By.  &  Power  Co.  (N.  J.  Err.  & 
App.)  413. 

In  an  action  to  dissolve  a  corporation  organ- 
iiied  to  control  other  corporations,  an  amend- 
ment to  the  bill  to  enforce  the  payment  of  divi- 
dends by  one  of  the  constituent  companies  held 
not  allowable.— Dittman  v.  Distilling  Co.  of 
America  (N.  J.  Ch.)  570. 

5  13.  Forelsn  oorporatloms. 

Under  the  constitutions  and  decisions  of  the 
state  of  Washington,  a  foreign  corporation  can- 
not subscribe  for,  purchase,  hold,  or  vote  upon 
the  shares  of  stock  of  another  corporation  with- 
out k'gi.slntive  sanction. — Coler  v.  Tacoma  Ky. 

6  Power  Co.  (N.  J.  Err.  &  App.)  413. 

A  single  transaction,  entered  into  within  the 
state  by  a  foreign  corporation  not  authorized  to 
do  busines-s  in  the  Ktate,  does  not  amount  to 
doing  business  in  the  state,  so  as  to  disenable 
the  corporation  to  sue  in  its  courts. — Henry  v. 
Simauton  (N.  J.  Ch.)  153. 

A  foreien  corporation  may  be  sued  upon  a  con- 
tract made  in  a  foreign  state  without  cora|)Iying 
with  the  corporation  act,  requiring  a  certificate 
to  be  filed  in  the  etate.— MacMillan  Co.  t.  Stew- 
art (X.  J.  Sup.)  240. 

A  foreign  corporation  may  sue  on  a  contract 
made  outside  the  state,  since  the  passage  of  the 
act  (Revision  1890)  concprning  corporations, 
without  complying  with  the  provisions  of  the 
ninet.v-seventh  section  of  that  act  as  to  foreign 
corporations. — Slayton-Jenninps  Co.  T.  Specialty 
Paper  Box  Co.  (N.  J.  Sup.)  247. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  {  8. 

CORROBORATION. 

Of  witnesses  in   prosecution  for  perjury,  see 
"Perjui-y,"  t  2. 


COSTS. 

In  probate  proceedings,  see  "Wnis,"  |  4. 

I   1.    Vatnre,    CTonnda,    amd    esteat    of 
richt  tn  cemaral. 

Where  the  relief  awarded  a  complainant 
amounts  to  (186,  while  he  songht  to  recover 
$772,  each  ^rty  will  be  required  to  pay  his 
own  costB.--FieIder  t.  Beekman  (N.  J.  Ch.) 
156. 

Under  the  express  provisions  of  Chanc«T  Act, 
(  24,  Revision  1902  (P.  L.  619),  on  the  sustain- 
ing of  a  demurrer  to  a  bill  in  equity,  the  costs 
must  be  paid  by  the  complainant.— Brown  v. 
TaUman  (N.  J.  Ch.)  457. 

The  owner  of  a  building,  fiUng  an  interpleader 
against  materialmen,  held  not  entitled  to  costa, 
having  claimed  the  amount  due  the  contractor 
was  constderably  less  than  found  by  the  court.— 
English  T.  Warren  (N.  J.  Ch.)  860. 

I  9.    Aaionat,  rmte,  aad  itema. 

Under  Acts  1898,  c.  123,  f  315,  connael  fees 
allowed  by  the  court  pursuant  to  the  act  kf>d 
not  a  part  of  the  costs  of  suit— Singer  v.  Fi- 
delity &  Deposit  Co.  of  Maryland  (Md.)  63. 

{   3.  On    appeal    and    on    aew    trial    «r 
moUoB  therefor. 

An  appellant  who  prevails  on  any  of  the 
grounds  of  appeal  is  entitled  to  costs  under 
Sup.  Ct.  Rule,  S  62.— McQueeney  v.  Norcross 
Bros.  (Conn.)  301. 

Under  Gen.  St.  1902,  §g  796,  797,  and  Snp. 
Ct  Rale,  p.  100.  t  62,  costs  of  printing  the 
evidence  will  be  taxed  to  the  full  extent  allow- 
ed by  law,  unless  there  was  no  reasonable 
ground  for  printing  the  whole  evidence. — ^Mc- 
Queeney T.  Korcross  Bros.  (Conn.)  301. 

CO-TENANCY. 

See  "Joint  Tenancy";   "Tenancy  in  Commoo." 

COUNCIL 

See  "Municipal  Corporations,"  i  2, 

COUNTERCLAIM. 

See  "Set-off  and  Counterclaim." 

COUNTIES. 

See  "Highways." 

Mandamus  affecting,  see  "Mandamu,"  |  1. 

{    1.    Govemmeat  and  ofBoera. 

County  treasurer  held  not  required  to  examine 
accounts  of  tax  collector  and  report  thereon  to 
one  intending  to  become  surety  on  such  col- 
lector's bond,  BO  as  to  render  county  liable  if  his 
return  is  false.  —  Commonwealth  v.  American 
Bonding  &  Trust  Co.  (Pa.)  1034. 

County  officers  may  sue  sureties  on  treasurer's 
bond,  though  the  county  auditors  may  not  have 
settled  and  adjui5ted  the  treasurer's  accounts. — 
Lancaster  County  v.  Hershey  (Pa.)  1088. 

COURTS, 

Judicial  power,  see  "Constitutional  Law,"  {  1. 
Jurisdiction  to  determine  right  to  remove  cause 

to  federal  court,  see   "Removal  of  Causes," 

8  1. 
Justices'  courts,  see  "Justices  of  the  Peace." 
Province  of  court  and  jury,  see  "Trial,"  f  4. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Caoaea." 
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ReTiew  of  decisions,  see  "Appeal  and  Error." 
Hight  to  trial  by  jury,  see  "Jury,"  {  1. 

JFurMietion  of  particular  octtofM,  proeeedingi, 

or  tubjecti. 
See  "Criminal  Law,"  S  2;    "Specific  Perform- 
ance." (  4. 

I   1.    Courts  of  K*»oral  oristaal  JnHodlo- 
tlon. 

Under  Gen.  St.  1002.  H  533,  534.  540.  and  St. 
1821.  p.  4],  {  23,  question  whether  the  court  of 
common  pleas  has  inrisdiction.  held  determinable 
by  amount  claimed  by  plaintiff,  irrespectire  of 
any  plea  of  payment  by  defendant—Prince  t. 
Taka.sh  (Conn.)  1003. 

S   2.    Courts  of  limited  or  lafarler  Jnrls- 
dletloa. 

Unliquidated  damages  cannot  be  set  off  in 
suits  In  the  district  court.— Slayton-Jennings  Co. 
T.  Specialty  Paper  Box  Co.  (X.  J.  Sup.)  247. 

{  3.     Courts  of  probate  JnrlsdlotioB. 

The  orphans'  court  has  no  jurisdiction  to  de- 
termine whether  a  wife's  release  of  her  interest 
in  her  husband's  estate  was  obtained  by  fraud, 
and  its  decision  is  not  res  judicata. — Mullaney 
V.  MuUaney  (N.  J.  Err.  &  App.)  1086. 

COVENANTS. 

I   I.     CoBstmotloii  amd  operation. 

A  covenant  by  a  railroad  company  to  pro- 
vide a  crossing  to  the  owner  of  a  farm  held 
to  create  an  easement,  the  benefit  of  which  his 
heir  was  entitled  to,  though  the  word  "heirs" 
wns  not  used.— Speer  t.  Krie  K.  Co.  (N.  3.  Cb.) 
539. 

COVERTURE. 

Se«  "Husband  and  WUe." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  {  & 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Conveyances"; 
"Insolrency  ,  "Marshaling  Assets  and  Securi- 
ties." 

Of  devisees  or  legatees,  see  "Wills,"  g  12. 

Of  intestate,  see  "Descent  and  Distribution," 
f  2. 

Of  testator,  see  "Wills,"  i  16. 

Reme<lie8  against  surety,  see  "Principal  and 
Surety,"  §  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  In  cases  of  fraudulent  conTeyances, 
see  "Fraudulent  Conveyances,"  i  3. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest,"  {  2. 
Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Particular  offerues. 

See  "Adultery";  "Assault  and  Battery,"  i  2; 
"Bigamy";  "Compounding  Felony";  "Disor- 
derly Conduct";  "Emt>ezzlement";  "False 
Pretenses";  "Homicide";  "Larceny";  "Peiv 
jury." 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," {§  1,  2. 

Tiolations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  {  6. 


I  1.     Natvre  and  elemeats  of  oHaao  and 
defenses  in  cenoral. 

As  A  general  rnle  the  advice  of  counsel  fur- 
nishes no  excuse  for  the  violation  of  law,  and 
cannot  be  relied  on  as  a  defense  in  a  criminal 
prosecution.— State  v.  Hunt  (R.  I.)  937. 

I  S.    Jnrisdietlon. 

Complaint  in  the  municipal  court  in  York 
county  against  respondent  for  publishing  a 
newspaper  in  which  were  notices  of  the  sale 
or    keeping    for    sale    of    intoxicating    liquors, 

,  which  IS  an  offense  under  Pub.  Laws  188.'>.  p. 
311,  c.  300,  I  8.  Htld,  that  the  newspaper  was 
published  in  the  comity  of  Penobscot,  and  not 

I  published  in  York,  by  the  fact  that  the  copy  was 

;  sent  to  the  subscriber  in  that  county. — State  v. 

I  Bass  (Me.)  1113. 

'  I  3.    Venno. 

I  Change  of  venue  granted  by  the  Supreme 
I  Court  in  a  murder  case  on  account  of  preju- 
]  dice. — Commonwealth  v.   Konemus   (Pa.)   1095. 

I  I  4.  Erldenoe— Judicial  notice,  pre- 
I  sumptions,   and  bnrden   of  proof. 

A  person  chnrpcd  with  crime  is  presumed  to 
be  innocent  until  the  crime  is  proven  to  the 
satisfaction  of  the  jury  beyond  a  reasonable 
doubt.— State  v.  Fahey  (Del.  Gen.  Sess.)  690. 

The  burden  of  proving  a  crime  beyond  a  rea- 
sonable doubt  is  on  the  state. — State  v.  Fahey 
(Del.  Gen.  Sess.)  690. 

Where  the  accused  is  under  14  years  of  age. 
it  is  incumbent  on  the  state  to  show  that  he 
committed  the  crime  with  a  guilty  knowledge. 
—State  V.  George  (Del.  Gen.  Sess.)  745. 

t  S.     ^— .  Facta  in  issne  and  relevant  to 
isanos,  and  res  gestas. 

Evidence  that  one  prosecuted  for  rape  was 
■ot  at  home,  as  claimed  by  him,  when  the  rape 
was  committed,  may  be  considered  as  tendini; 
to  Show  his  guilt.— State  v.  Manning  (Vt.)  181. 

In  prosecution  for  rape,  certain  evidence  hel-l 
admissible  in  rebuttal,  as  tending  to  show  thut 
prosecutrix  had  not  written  a  letter  admitting 
that  respondent  was  not  the  guilty  party. — 
State  v.  Monning  (Vt.)  181. 

S  6.    —~  Admissions,   declarations,  and 
hearsay. 

The  silence  of  accused  to  a  judicial  inquiry 
into  his  guilt  cannot  be  regarded  as  even  the 
slightest  evidence  thereof. — Commonwealth  v. 
Zoiambo  (Pa.)  716. 

Statement  of  one  accused  with  prisoner  of 
murder  held  inadmissible  as  circumstantial  evi- 
dence against  him,  because,  when  made,  he  did 
not  deny  it.— Commonwealth  v.  Zorambo  (Pa.) 
716. 

I  T.     ^^  Socnmentary  evidence  and  ez- 
elnsion  of  parol  evidence  thereby. 

Where  a  map  of  the  room  is  introduced  on 
a  trial  for  murder,  and  the  situation  of  the 
furniture  is  in  question,  it  should  not  be  shown 
on  the  map  to  be  thus  used,  unless  it  is  made 
to  appear  by  evidence  os  to  its  position  at  the 
time  of  the  homicide.— State  v.  Smith  (N.  J. 
Err.  &  App.)  411. 

I  8.     —  Opinion  evidence. 

One  may  testify  to  a  confession  he  beard, 
thongh  he  can  give  only  the  substance  thereof. 
—Green  ▼.  State  (Md.)  104. 

On  a  prosecution  for  murder,  held  proper  to 
p(>rmit  an  expert  to  testify  us  to  certain  blows 
that  must  have  been  given  the  head  of  deceased. 
—State  V.  Greenleaf  (N.  H.)  38. 

On  prosecution  for  murder,  held  competent 
for  state's  medical  expert  to  illustrate  thickness 
of  deceased's  skull,  and  testify  na  to  where  the 
skull  is  gen<!rally  fractured  wheu  the  body 
falls  and  strikes  on  the  head.— State  t.  Green- 
leaf  (N.  H.)  38. 
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On  criminal  proBecation,  Md  proper  to  per- 
mit deXendant's  medical  expert  to  be  aaked  as 
to  bis  acqnaintance  with  the  state's  medical 
expert  and  the  professional  standing  of  the  lat- 
ter—State  V.  Greenleaf  (N.  H.)  38. 

Nonexpert  witnesses  held  entitled  to  testify  on 
trial  for  homicide  as  to  alleged  insanity  of  ac- 
cused.— Commonwealth  y.  Oearhardt  (Pa.)  1029. 

Certain  expert  testimony  as  to  gunshot 
wounds  held  admissible  in  a  prosecution  for 
murder.— State  v.  Nagle  (B.  I.)  1063. 

i  9.    ^—  Oonfeasloaa. 

A  voluntary  confession  to  commission  of  a 
murder,  not  induced  by  threats  or  promise  of 
advantage,  is  admissible.— Green  t.  State  (Md.> 
104. 

A  confession  by  one  charged  with  murder 
held  improperly  admitted.— State  y.  Nagle  (R. 
I.)  1063. 

{10.   —  Weight  and  aafflolenoy. 

Keasonable  doubt  is  that  condition  of  mind  in 
which  there  is  not  an  abiding  conviction  of 
truth  of  charge.— State  v.  Paney  (Del.  Gen. 
Sess.)  690. 

No  weight  of  evidence  is  sufficient  to  secure 
a  conviction  in  a  criminal  case,  unless  it  pro- 
duces full  belief  to  the  exclusion  of  reasonable 
doubt.— State  v.  Fahey  (Del.  Gen.  Sess.)  690. 

On  prosecution  of  a  minor,  his  guilty  knowl- 
edge may  be  shown  by  his  apparent  intelRgeuce 
and  conduct  in  connection  with  the  crime. — 
State  V.  George  (Del.  Gen.  Sess.)  746. 

The  fact  that  two  of  the  state's  witnesses 
were  detectives  in  the  regular  employ  of  the 
Law  and  Order  League,  and  laid  the  informa- 
tion before  the  grand  jury  which  led  to  the  in- 
dictment of  the  traverser,  was  a  circumstance 
to  be  considered  by  the  jury  in  weighing  the 
credibility  of  their  testimony  in  a  prosecution 
for  violating  Code  Pub.  Loc.  Laws,  art.  13,  { 
228  et  seq.  (Local  Option  Law).— Guy  y.  State 
(Md.)  879. 

(  11>  Time  of  trial  and  oontinnaBO*. 

The  state,  in  seeking  the  continuance  of  a 
criminal  prosecution  at  the  second  term  after 
the  indictment,  on  the  ground  of  the  absence  of 
a  material  witness,  should  give  the  name  of 
the  witness,  etc.— State  v.  McDaniel  (Del.  Gen. 
Sess.)  1050. 

Under  Rev.  Code  1852,  as  amended  in  1893, 
p.  858,  c.  115,  §  17,  the  state  held  not  entitled 
to  a  continuance  beyond  the  second  term  after 
the  indictment. — State  y.  McDaniel  (Del.  Gen. 

Sess.)   10.56. 

{12.   Trial. 

It  _  is  within  the  discretion  of  the  court  In 
criminal  trials  to  give  instructions  to  the  jury 
as  to  the  law,  at  their  request.— Guy  v.  State 
(Md.)  879. 

Certain  remark  of  counsel  for  the  state  held 
not  to  have  involved  a  declaration  that  accused 
was  bound  to  become  a  witness  and  answer 
such  evidence.— State  v.  Greenleaf  (N.  H.)  38. 

On  a  criminal  prosecution,  certain  remark  of 
counsel  for  the  state,  not  contradicted  or  strick- 
en out,  held  prejudicial  error. — State  v.  Green- 
leaf  (N.  H.)  38. 

Where  counsel  for  state  used  language  which 
might  mean  accused  must  become  a  witness, 
an  instruction  held  to  have  cured  any  error. — 
State  V.  Greenleaf  (N.  H.)  38. 

Motion  for  discharge,  on  ground  that  accused 
had  not  been  furnished  with  list  of  state's  wit- 
nesses and  abode  of  each  24  hours  before  trial, 
held  untenable.— State  v.  Greenleaf  (N.  H.)  38. 

It  is  error  to  charge  the  jury  that  they  may 
consider  the  fact  that  the  public  in  a  certain  lo- 
cality think  the  defendants  guilty  as  corrobora- 


tive of  the  facts  pioven.— State  y.  Whitdiesd 
(N.  J.  Sup.)  229. 

In  a  criminal  case,  neither  a  depoattton  reca- 

larly  taken  nor  an  ex  parte  affidavit  can  be  In- 
troduced as  evidence  by  the  prosecution. — Com- 
monwealth V.  Zorambo  (Pa.)  716. 

A  verdict  of  guilty  of  murder  in  the  first  de- 
gree will  not  be  set  aside  because  jurymen  were 
allowed,  pending  the  trial,  to  go  to  the  barber 
shop  in  charge  of  an  officer. — (Jommonwealth  y. 
Gearhardt  (Pa.)  1029. 

It  was  not  error  for  the  court,  in  granting  the 
jury's  request  that  the  direct  testimony  of  two 
witnesses  be  read  to  them,  to  refuse  respond- 
ent's request  that  the  cross-examination  be  read 
also.— State  v.  Manning  (Vt)  181. 

Instruction  that  all  the  evidence  in  the  caae 
was  "repl"  evidence  held  not  error. — State  t. 
Manning  (Vt.)  181. 

(13.  Motions  for  new  trial  aad  in  ar- 
rest. 

Newly  discovered  evidence  in  a  prosecntion 
for  conspiring  to  defraud  held  not  sufficient  for 
a  new  triaL---Gannon  v.  State  (Conn.)  199. 

The  after  recollection  of  a  witness  aa  to  some 
fact  omitted  from  ids  testimony  or  incorrectly 
stated  is  not  ordinarily  ground  for  a  new  trial. 
—Gannon  v.  State  (Conn.)  199. 

On  criminal  prosecution,  certain  remarks  of 
counsel  held  not  such  as  to  warrant  a  new  trial. 
—State  V.  Greenleaf  (N.  H.)  38. 

On  criminal  prosecntion,  certain  remark  of 
counsel  held  not  to  warrant  a  new  trial. — State 
V.  Greenleaf  (N.  H.)  38. 

Newly  discovered  testimony  held  not  to  war- 
rant new  trial  of  a  prosecntion  for  rape. — State 
V.  Manning  (Vt.)  181. 

Defect  in  indictment  for  adultery  held  avail- 
able on  motion  iu  arrest.— State  v.  Bisbee  (Vt.) 
1081. 

{  14.  Appeal  aad  error,  aad  oertiormri. 

An  objection  that  an  exception  taken  to  a 
remark  of  counsel  was  too  general  to  yrarrant 
its   review  held  untenable. — State  v.   Greenleaf 

(N.  H.)  38. 

On  writ  of  error  in  a  criminal  case,  the  court 
will  only  consider  such  matters  as  have  been 
called  to  the  attention  of  the  state  by  aseign- 
meiits  of  error  or  specification  of  causes. — State 
V.  Shutts  (N.  J.  Sup.)  235. 

On  petition  for  certiorari  and  for  a  change  of 
venue  in  a  trial  for  murder,  the  Supreme  Gonrt 
is  to  be  governed  by  its  judgment  on  the  facts. 
— Commonwealth  v.  Bonemus  (Pa.)  1(^. 

In  determining  whether  a  confession  was 
erroneously  admitted,  it  is  immaterial  how  far 
the  confession  tended  to  prove  guilt — State  v. 
Nagle  (B.  I.)  1063. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  2. 

CROSSINGS. 

Accidents  at  railroad  crossings,  see  "Bailroadi,'' 
S  5. 

CURTESY. 

See  "Dower." 

Curtesy  of  a  husband  held  limited  to  the  es- 
tate of  which  his  wife  had  died  seised.— Appeal 
of  Ward  (Conn.)  730. 

CUSTODY. 

Of  child,  see  "Guardian  and  Ward."  |  1 ;  "Par- 
ent and  Ctuld." 
Of  jury,  see  "Oiminal  Law,"  (  12. 
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DAMAGES.  I 

Compensation  for  property  taken  for  pnbllc  nse, 

see  "Eminent  Domain,'"  $  2. 
Review  on  appeal,  see  "Appeal  and  Error,"  { 

13. 

Damofie*  for  particular  injuria. 
See  "Assault  and  Battery,"  }  1;   'Death,"  |  1; 

"Libel  and  Slander,"  !  2.  I 

Breach  by  buyer  of  contract  for  sale  of  goods,  I 

see  "Sales,"  §  6. 
Breach  by  seller  of  contract  for  sale  of  goods,  | 

see  "Sales,"  8  7.  I 

Breach  by  street  railroad  of  contract  to  pave 

roadway,  see  "Street  Itailroads,"  §  1. 
Breach  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"  |  3. 
Kviction  of  tenant,  see  "Landlord  and  Tenant," 

S  7. 
Failure    to    deliver    possession    to    tenant,    aee 

"Landlord  and  Tenant,"  §  5. 
Injuries    caused    by   public    improvements,    see 

"Municipal  Corporations,"  {  o. 

Recover)/  in  partlenlar  actions  or  proceeding!.    \ 
See  "Replevin,"  {  3;   "Trover  and  Conversion,"  ' 
»2. 

S    1.    Xdqnidated  Aamagea  and  penaltlaa. 

Where  the  owner  of  a  newspaper,  on  sale 
of  it,  agreed  not  to  start  another  within  the 
city  for  the  term  of  25  years,  "under  a  pen-  i 
alty  of  f  1.200,"  the  $1,200  was  liquidated 
damages. — Robinson  v.  Centenary  Fund  & 
Preacners'  Aid  Soc.  of  New  Jersey  Annual  ' 
Conference  of  M.  B.  Church  (N.  J.  Err.  & 
App.)  416. 

Where,  on  sale  of  a  paper,  the  vendor  agrees 
not  to  start  another  under  a  fixed  "penalty," 
nnd  on  the  breach  of  the  agreement  it  is  not 
IH>88ibIe  to  ascertain  the  damages,  then  the 
sum  named  may  be  recovered,  if  the  damages 
miierht  equal  that  sum.— Robinson  v.  Centenary 
I'-und  &  Preachers'  Aid  Soc.  of  New  Jersey 
Annual  Conference  of  M.  E.  Church  (N.  J. 
Krr.  &  App.)  416. 

I    2.    Meaawe  oC  danutsea. 

A  passenger,  injured  by  a  carrier's  negligence, 
held  entitled  to  recover  compensation  for  his 
injuries,  including  pain  and  sufferiug,  nnd  for 
impaired  capacity  to  labor. — McAllister  v.  Peo- 
ple's Ry.   Co.  (Del.  Super.)  743. 

In  an  action  for  injuries,  plaintifF  can  recov- 
er for  loss  of  time  and  wages,  past  and  future 
pain,  and  for  resulting  impairment  of  ability 
to  earn  a  living. — Karczewski  v.  Wilmington 
City   Ry.   Co.  (Del.  Super.)   746. 

Measure  of  damages,  where,  under  a  building 
contract,  the  contractor  has  been  prevented  from 
completing  his  work  by  the  fault  of  the  owner, 
determined.— Wilson  v.  Bordeu  (N.  J.  Err.  A 
App.)  815. 

In  action  for  personal  injuries  to  wife,  dam- 
ages because  of  humiliation,  in  that  she  was 
unable  to  perform  services  formerly  rendered 
to  her  liusband,  held  not  a  proper  basis  for 
damngea.— Linn  v.  Duquesne  Borough  (Pa.) 
341. 

S   3.    Inadeqnate  and  exeeaaiTe  damasea. 

A  verdict  to  a  husband  for  injury  to  his 
wife  will  be  set  aside  as  inadequate,  being 
considerably  less  than  he  has  paid,  or  is  bound 
to  pay,  for  expenses  necessitated  by  the  injury. 
—Caswell  V.  North  Jersey  St.  Ry.  Co.  (N.  J. 
Snp.)  565. 

S   4.    Pleading,  eTidenoe,  and  aaaeasntent. 

To  ascertain  what  proportion  of  the  whole 
work  contraote<l  for  has  been  done,  before  a 
building  contractor  was  prevented  by  the  fault 
of  the  owner  from  compIetiiiK  the  work,  evi- 
dence as  to  the  cost  of  the  entire  work  is  neces- 
sary.—Wilson  V.  Borden  (N.  J.  Err.  &  App.)  815. 


In  an  action  on  a  bnilding  contract,  in  which 

plaintiff  had  been  prevented  from  completing  his 
work  by  the  fault  of  the  owner,  defendant  can 
show  that  the  contractor  has  not  done  his  work 
in  compliance  with  the  contract  and  claim  dam- 
ages for  such  noncompliance. — Wilson  v.  Borden 
(N.  J.  Err.  &  App.)  815. 

It  is  within  the  province  of  the  court  to  allow 
the  plaintiff  to  reduce  his  verdict  to  the  sum 
declared  for,  by  a  remittitur  of  any  excess  re- 
covered.—Davia  T.  Bowers  Granite  Co.  (Vt) 
1084. 

DAMS. 

See  "Waters  and  Water  Courses,"  i  8. 

DEAD  BODIES. 

That  a  widow  has  no  right  to  remove  the 
remains  of  her  husband  from  a  lot  in  which 
they  have  been  placed  does  not  affect  her  right 
in  respect  to  access  for  care  or  adornment  of 
the  grave  of  her  deceased  hosband.— Smith  ▼. 
Shepherd  (N.  J.  Ch.)  806. 

The  fact  that  a  sister,  who  owns  the  burial 
lot,  refuses  to  consent  to  the  removal  of  her 
brother's  remains  for  the  purjiose  of  burying 
the  same  in  a  iot  belonging  to  his  widow,  raises 
no  equity  justi^ng  a  decree  requiring  her  to 
give  such  conBent.---Smith  v.  Shepherd  (N.  J. 
Ch.)   806. 

A  widow,  who  buried  the  remains  of  her  de- 
ceased husband  in  a  lot  belonging  to  his  sister, 
held  not  entitled  to  require  the  owner  to  per- 
mit her  to  remove  the  remains. — Smith  T.  Shep- 
herd (N.  J.  Ch.)  806. 

DEATH. 

Caused    by    operation    of   street    railroad,    see 

"Street  Railroads,"  {  2. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  $  1. 

I   1.    Aotlona  for  eanaing  destk. 

In  an  action  against  carrier  for  wrongful 
death  of  passenger,  a  claim  of  law  held  to 
nienn  that  there  was  not  suflScient  evidence 
on  the  quantum  of  damages  to  warrant  an 
award  for  full  statutory  amount. — Hesse  v. 
Meriden,  S.  &  C.  Tramway  Co.  (Conn.)  290. 

In  action  against  carrier  for  wrongful  death 
of  passenger,  an  award  of  full  statutory  amount 
held  proper. — Hesse  v.  Meriden,  S.  &  C.  Tram- 
way Co.  (Conn.)  290. 

In  an  action  for  death  there  should  be  more 
evidence  as  to  the  quantum  of  damages  than 
the  roei-e  fact  that  the  injured  party  died  at  a 
certain  age  to  warrant  an  award  of  full  stat- 
utory damages. — Hesse  v.  Meriden,  S.  &  C. 
Tramway  Co.  (Conn.)  290. 

$5,000  damages  for  death  of  a  boy  16  years 
old  held  not  excessive. — Nelson  v.  Branford 
LighUng  &  Water  Co.  (Conn.)  303. 

In  an  action  under  Pub.  Laws  1891,  c.  124, 
for  wrongful  death,  held  not  necessary  that  the 
declaration  should  contain  an  nverment  of 
imniedinte  death;  but  it  is  sufficient  if  it  nec- 
e8s.irily  appears. — Carrigan  v.  Stillwell  (Me.) 
389. 

In  an  action  for  wrongful  death,  declaration 
held  to  sufllciently  aver  the  imme<liRte  death 
of  the  deceased,  within  '-h.-ipter  124,  Pub.  Laws 
1891,  giving  a  right  of  action  in  such  event. 
—Carrigan  v.  Stillwell  (Me.)  389. 

Where  a  physician  undertook  the  care  of 
plaintiff's  intestate  on  Monday,  and  he  died  on 
the  following  Saturday,  iu  an  action  by  his  ad- 
ministratrix, a  verdict  of  $3,000  is  too  iarge. 
— Ramsdell   v.   Grady    (Me.)  763. 

In  an  action  for  malpractice,  whereby  de- 
fendant's patient  died,  only  such  damages  can 
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be   allowed   m  the  deceased   Bnstained   In   his 
lifetime.— Ramsdell  t.  Grady  (Me.).  763. 

In  an  action  for  malpractice,  where  the  patient 
died,  damases  can  include  only  such  loss,  ex- 
pense, and  suffering  as  was  due  to  defendant's 
default,  in  excess  of  what  they  would  have  been, 
had  the  case  been  properly  treated. — Ramsdell  v. 
Grady  (Me.)  763. 

A  verdict  of  $1,518  for  the  death  of  a  boy 
six  years  old  is  not  excessive, — Hoon  t.  Beaver 
Valley  Traction  (Do.  (Pa.)  270. 

In  an  action  for  a  wrongful  death  brought  by 
administrator,  evidence  that  mother  of  deceased 
would  receive  benefits  from  railroad  relief  fund, 
held  inadmissible. — Boulden  t.  Pennsylvania  B. 
Co.  (Pa.)  906. 

A  New  Jersey  administrator  may  sue  in  Penn- 
sylvania for  a  wrongful  death  in  New  Jersey 
without  ancillary  administration. — Boulden  y. 
Pennsylvania  R.  Co.  (Pa.)  906. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Fraudulent  Conveyances"; 
"Insolvency." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";    "B!x- 

ecutors  and  Administrators." 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  "Witnesses,"  |  1. 


DECEIT. 


See  "Fraud." 


DECLARATION. 

In  pleading,  see  "Pleading,"  1 1. 

DECLARATIONS. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  6. 

DEDICATION. 

i    1.    Nature  and  reqnialte*. 

Words  in  a  deed  held  not  of  themselves  suffi- 
cient to  amount  to  a  dedication  by  the  grantor 
of  other  of  hi.s  lands  for  a  public  street,  which 
shall  be  an  extension  of  the  street  named. — At- 
lantic City  V.  GrofE  (N.  J.  Err.  &  App.)  800. 

A  deed,  though  not  sufficient  tn  amount  to  a 
dedication  by  the  grantor  of  lands  for  a  street, 
is  a  circumstance  to  be  considered  on  the  ques- 
tion of  dedication.— Atlantic  City  v.  Groff  (N.  J. 
Err.  &  App.)  8(K). 

Where  a  street  is  laid  out  by  an  owner  and 
dedicated  to  the  public,  in  the  absence  of  its 
acceptance,  it  is  not  a  highway,  within  P.  L. 
p.  302  (Gen.  St.  i).  323.5),  requiring  consents 
from  the  municipality  and  abutting  owners  be- 
fore a  traction  company  can  lay  down  its  tracks 
thereon. — Pease  v.  Paterson  &  S.  L.  Traction 
Co.  (N.  J.  Sup.)  524. 

f   2.    Operation  and  effect. 

Evidence  hrld  to  show  dedication  of  square 
by  city.— Spring  v.  City  of  Pittsburg  (Pa.)  810. 

DEEDS. 

See  "Boundaries,"  {  1. 

By  or  to  married  women,  see  "Husband  and 

Wife."  {  2. 
Covenants  in  deeds,  see  "Covenants." 
Distinguished  from  wills,  see  "^^'ills,"  {  3. 
EJstoppel  by  deed,  see  "Estoppel,"  {  1. 


In  fraud  of  creditors,  gee  "Ftandolent  Owmr- 

ances." 
In  tru4t,  see  "Trusts,"  {  1. 
Of  public  lands,  see  "Public  Lands,"  |  2. 
Of  separate  property  of  married   women,   see 

"Husband  and  Wife,"  {  2. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  {  8. 
Reformation,  see  "Reformation  of  Instruments." 

ParUcular  clatsea  ofAeedt, 
Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  S  7. 

(    X.    Beanlsites  and  Talidity. 

A  deed  deposited  with  a  third  party,  to  be 
delivered  on  the  grantor's  death,  held  vrfd  for 
want  of  a  sufficient  delivery.— Johnson  t.  John- 
son (R.  I.)  378. 

DE  FACTO  CORPORATIONS. 

See  "Corporations,"  |  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  t  2. 

DELAY. 

Laches,  see  "Equity,"  $  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  {  1. 

Of  gift,  see  "Gifts,"  §  1. 

Of  goods  sold,  see  "Sales,"  %  4. 

Of  goods  to  carrier,  see  "Carriers,"  |  2 

DEMAND. 

As  condition  precedent  to  action  for  trover  and 
conversion,  see  "Trover  and  Conversion,"  i  2. 

For  payment  of  bill  or  note,  see  "Bills  and 
Notes,"  i  8. 

DEMONSTRATIVE  LEGACIES. 

See  "Wills,"  |  14. 

DEMURRER. 

Costs  sustaining  demurrer,  see  "Costs,"  \  1. 
In  pleading,  see  "Equity,"  §  4;   "Pleading,"  {  3. 
To  indictment,   see   "Indictment  and  Informa- 
tion," S  4. 

DEPOSITIONS. 

See  "Witnesses." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking."  Si  1>  S. 
In  banks  in  trust,  see  "Trusts,"  \  1, 


DEPOTS. 

igers  at  depoi 

DESCENT  AND  DISTRIBUTION. 


Injuries  to  passengers  at  depot,  see  "Carriers," 
§S  4-6. 


See  "Curtesy":  "Dower";  "Executors  and  Ad- 
ministrators' ,    "Wills." 

Property  and  interests  ludisposed  of  by  will 
see  "Wills,"  {  12. 

I  1.     Parsons  entitled  and  thair  raapee- 
tlve  skares. 

I'^nder  Code,  art.  93,   $  32,  as  amended  by 
Laws  1892,  c.  671,  a  husband  htid  not  entitled 
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't«  interest  accruing  on.  8  JndKment  owned  by 
laia  wife,  who  died  leaTing  cnildren,  between 
the  date  of  ber  death  and  t^e  collection  ot  the 

indgrmeut    hy    lier    administrator.  —  Hunter    ▼. 
lersperger  (Md.)  66. 

Win  constmed,  and  held  to  suffldently  refo: 
to  testatrix's  children,  so  aa  to  preclude  them 
from  ahariug;  in  the  estate  as  children  not  named 
or  referred  to,  under  Pub.  St.  c.  18S,  |  10.— 
Smith  V.  8mHh  (N.  H.)  1014. 

f  2.    BljEhta  and  llaltUliies  of  k«lM  amd 
diatrtbntaea. 

Blach  heir  is  severally  liable  -  for  the  debts 
of  his  ancestor  for  what  he  receives  from  the 
auicestor.— Haines  v.  Haines  (N.  J.  Sup.)  401. 

If  the  debt  of  an  ancestor  is  barred  as  against 
the  ancestor,  the  fact  may  be  pleaded  in  an 
action  against  the  heir. — Haines  v.  Haines  (N. 
J.  Sup.)  401. 

In  a  suit  against  an  heir  for  the  debt  of  his 
ancestor,  where  he  has  aliened  tbe  lands,  the 
recovery  will  be  for  the  value  of  the  lands  as 
at  tbe  time  of  the  descent  cast.— Haines  v. 
Haines  (S.  J.  Sup.)  401. 

Id  a  suit  against  the  heir  for  a  debt  of  the 
ancestor,  if  the  heir  has  not  aliened  the  lands, 
the  judgment  must  be  special,  to  be  levied  on 
the  lands.— Haines  v.  Haines  (N.  J.  Sup.)  401. 

Where,  in  an  action  against  heirs,  a  plea  of 
riens  per  discent.was  inadvertently  filed,  de- 
-  fendants  would  be  permitted  to  amend  to  con- 
form to  the  proof,  so  that  judgment  would  only 
be  rendered  payable  from  the  lands  of  which 
their  ancestor  died  seised. — Held  v.  Pringle  (N. 
J.  Sup.)  837. 

Burden  of  proof  held  on  claimant  of  certain 
property  by  descent.— In  re  Rnchizky's  Bstate 
(Pa.)   492. 

DESCRIPTION. 

Of  devisees  or 'legatees  in  will,  see  "Wills,"  I  6. 
Of  property  conveyed,  see  "Boundaries,"  |  1. 
Of  property  devised  or  bequeathed,  see  "Wills," 

Of  property  insured,  see  ""Insurance,"  {  8. 

DESERTION. 

Ground  for  divorce,  see  "Divorce,"  I  1. 

DETINUE. 


DISCRETION  OF  COURT. 


See  "Replevin." 


See  "Wills." 


DEVISES. 


DILIGENCE. 

Of  party  asking  relief,  see  "Specific  Perform- 
ance," t  3. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  t  & 

DIRECTORS. 

Of  insurance  company,  see  "Insurance,"  i  1. 

DISCHARGE. 

From  indebtedness,  see  "Bankruptcy,"  1 2;  "Re- 
lease." 

From   liability   as  surety,   see   "Principal  and 
Surety,"  i  2. 

From  service  as  juror,  see  "Jury,"  {  2. 
64  A.— 73 


I 

Review  in  dvil  actions,  see  "Appeal  and  Er- 
;     ror,"  i  10.  *' 

;  Review  of  discretionary  orders,  see  "Appeal  and 
Error,"  |  1.  '  ->  »"»- 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  |  8. 
Dismissal  of  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  fS. 

DISORDERLY  CONDUCT. 

A  fttatute  providing  tliat  all  persons  who  we 
palmistry   or   like  crafty  science   shall   be  ad- 

iudged  disorderly  persons  is  valid.— State  v.  Ken- 
Iworth  (N.  J.  Sup.)  244. 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  |  4. 

Of  corporation,  see  "Corporations/'  i  12. 

Of  savings  bank,  see  "Banks  and  Banking,"  i  8. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  |  «, 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Distri- 
bution";  "Executors  and  Administrators,"  {4. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  at  trial,  see  "Criminal  law,"  i  IZ 

DISTRICT  COURTS. 

See  "Courts,"  {  2. 

DIVIDENDS. 

On  corporate  stock,  see  "Corporations,"  i  8L 

DIVORCE 

f    1.    Chronads. 

Where  a  separation  occurs  because  of  a  hus- 
band's conduct,  on  his  failure  to  reform  and 
within  two  years  to  seek  out  his  wife  and  ap- 
ply to  return,  a  divorce  for  desertion  is  proper. 
— Jerolaman  v.  Jerolaman  (N.  J.  Ch.)  166. 

In  a  suit  for  divorce  for  drunkenness  and  de- 
sertion by  tbe  husband,  evidence  held  not  suffi- 
cient to  show  a  reformation  by  tbe  husband. — 
Jerolaman  v.  Jerolaman  (N.  J.  Ch.)  166. 

i  2.    Jarlsdletloa,   prooeediacs,  and  *•• 
Uef. 

Supplemental  bill  in  divorce  for  adultery,  set- 
ting up  acts  pendente  lite,  hrld  improperly  al- 
lowed.—Schwab  V.  Schwab  (Md.)  6.'>3. 

Where  the  evidence  in  an  action  for  divorce 
shows  that  residence  was  required  with  ao 
intent  to  remain  in  the  state,  that  complain- 
ant's object  in  coming  into  the  state  was  to 
obtain  a  divorce  is  not  a  bar  to  her  right  to 
obtain  such  divorce.— Wallace  v.  Wallace  (N. 
J.  Err.  Jfe  App.)  433. 

Disclosure  in  another  suit  ot  petitioner's 
adultery  heU,  under  statute,  to  necessitate  fur- 
ther reference  of  divorce  suit  to  asriTtain  th« 
truth.— Knott  v^  Knott  (N.  J.   Ch.)  550. 
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I   3.    AUaony,  »Uowan«ea,  and  diapoal* 
tloa  of  property. 

On  evidence  of  defendant's  income,  penna- 
nent  alimony  jerauted  on  application  therefor.— 
Downing  t.  Downing  (N.  J,  Cb.)  542. 

DOCKETS. 

Of  causes  for  trial,  gee  "Trial,"  |  1. 
Of  judgments,  see  "Judgment,"  {  4. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Blvidence,"  |  7. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  7. 

DOGS. 

See  "Animals." 

DOMICILE. 

Settlement  of  pauper,  see  "Paupers,"  |  2. 


See  "Gifts." 


DONATIONS. 


DOWER. 


See  "Curtesy." 

i  1.     Natiure  and  reanisltee. 

A  widow  held  entitled  to  dower  in  the  full 
value  of  the  real  estate,  though  the  mortgages 
thereon  are  paid  by  sale  of  the  real  estate.— 
Mowry  v.  Mowry  (R.  I.)  383. 

f  2.     Rights    and    remedies    of    widow. 

Where  there  is  lawfully  assigned  in  a  special 
manner  to  a  widow,  as  her  dower  out  of  certain 
real  estate,  the  sum  of  ¥200,  to  be  paid  annual- 
ly, under  the' provisions  of  Rev.  St.  c.  65,  §  3, 
she  thereby  acquires  a  vested  right  to  the  annu- 
ity, which  she  cannot  be  compelled  to  release 
on  the  sale  by  the  owner  of  the  real  estate,  and 
have  the  present  worth  of  her  annuity  apprais- 
ed and  paid  out  of  the  proceeds.— Haugh  v. 
Peirce  (Me.)  727. 

After  assignment  of  a  widow's  dower,  what- 
ever is  lawfully  assigned  to  her  becomes  a  vest- 
ed estate,  which  she  cannot  be  compelled  to 
sell  or  commute.— Haugh  v.  Peirce  (Me.)  727. 

DUE  PROCESS  OF  LAW. 

Se*  "Constitutional  Law,"  i  6. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa- 
tion," {  3. 

EASEMENTS. 

See  fT»edication";    "Highways." 

i   I.    Extent  of  right,  use,  and  ohstme- 
tion. 

Easement  in  common  stairway  and  area  held 
limited  to  the  use  by  the  parties  at  the  time  of 
the  erection  of  the  buildings.— Allegheny  Nat. 
Bank  T.  Reighard  (Fa.)  268. 

EJECTION. 

Of  intruder  from  vehicle  while  in  motion.  Me 

"Negligence,"  S  1. 
Of  pasbeuger,  see  "Carriers,"  {  8. 


EJECTMENT. 

See  "Entry,  Writ  of';   "Real  Actions." 

{    1.    B^ht  of  action  and  defenses. 

Plaintiff  in  ejectment  cannot  recover  on  poe- 
sessory  right  merely. — Cahill  y.  CahiU  (Ck>nn.) 
201. 

Possession  does  not  create  a  presumption  of 
grant,  establishing  a  prima  fade  title  sufficirat 
to  authorize  recovery  in  ejectment. — Cahill  v. 
OaUlI  (Conn.)  201. 

I  S.     Pleading  and  OTldenee. 

On  the  issue  whether,  the  wife  or  the  hns- 
band  was  possessed  of  the  land,  it  may  be 
shown  that  he  never  did  anything  on  or  about 
it,  and  that  she  always  dealt  with  it  as  her 
own.— Cahill  v.  Cahill  (Conn.)  201. 

Possession  and  acts  of  owsership  may  be 
proved,  with  other  circumstances,  to  show  a 
conveyance  in  fact.— Cahill  v.  Cahill  (Conn.t 
201. 

'  Evidence  in  ejectment  Md  to  sustain  verdict 
for  defendant.— iShroyer  v.  Smith  (Pa.)  24. 


I  3. 


improTe- 


Damagee,   mesne   proAts, 
ments.  and  taxes. 

In  ejectment,  there  may  not  be  a  recovery  for 
mesne  profits;  the  declaration  making  no  claim 
therefor,  as  required  by  Gen.  St.  p.  1289,  §  45. 
and  Sup.  'Ct.  Rule  85.— Kline  v.  Williams  (N. 
J,  Sop.)  556. 

ELECTION. 

Between  counts  in  indictment,  see  "Indictment 

and  Information,"  {  3. 
Between  remedies  on  appeal,  see  "Appeal  and 

Error." 

ELECTIONS. 

Of  corporate  officers,  see  "Corporations,"  {  5. 

I   1.    Eleetlon  dlstrlets  or  preolnots  and 
offieera. 

P.  L.  1901,  p.  41,  consolidating  the  local  or 
charter  elections  with  the.  general  election  in  the 
cities  of  the  state,  does  not  affect  the  compensa- 
tion allowed  by  Act  March  22,  1901,  to  election 
officers.— Bennett  v.  City  of  Orange  (N.  J.  Sop.) 
249. 

{   2.    Qnalllloatloas  of  ▼oters. 

The  general  election  law  (P.  L.  1898.  p.  237) 
held  not  to  disfranchise  voters  who  vote  at  a 
polling  place  selected  by  the  proper  officers, 
notwithstanding  the  place  so  selected,  but  at 
which  the  election  is  otherwise  lawfully  held. 
is  outside  the  territorial  limits  of  the  election 
district  for  which  it  is  provided. — Otis  v.  Lane 
(N.  J.  Err.  &  App.)  442. 

I   8.    Vomlnatlons     and     primary     eleo* 
tlons. 

Candidate  nominated  by  a  regular  conventiou 
of  the  Democratic  p«rty  held  entitled  to  use  its 
name  on  ballots  printed  by  him. — Flanagan  v. 
Hynes  (Conn.)  737. 

ELECTRICITY. 

Taxation  of  electric  companies,  see  "Taxation,'* 

A  private  corporation,  maintaining  electric 
wires  over  a  public  bridge,  is  bound  to  exercise 
a  high  degree  of  care  to  prevent  injury  to  per- 
sons using  the  bridge.— Nelson  y.  Branford 
Lighting  &  Water  Co.  (Onn.)  303. 

A  private  corporation,  which  maintains  for 
its  own  use  uninsulated  electric  wires  over  a 
public  bridge,  cannot  object  that  a  person,  in- 
jured from  contact  with  such  wires,  was  not 
rightfully  op  the  bridge.— Nelson  y.  Branford 
Lighting  ft  Water  Co.  (Conn.)  303. 
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BTldence  In  an  action  for  wrongful  death 
-from  contact  with  electric  wires  strung  by  de- 
fendant over  a  highway  bridge  held  to  justify 
a  finding  of  negligence  on  the  part  of  defend- 
ant.—Nelson  T.  Branford  Lighting  &  Water 
Co.  (Conn.)  303. 

Eyidence  in  an  action  for  a  wrongful  death 
from  contact  with  wires  strung  by  defendant 
over  a  highway  bridge  held  sufficient  to  justify 
a  finding  that  defendant  had  failed  to  show  j 
contributory  negligence  in  intestate. — Nelson  v. 
Branford  Lighting  &  Water  Ca  (Conn.)  303. 

In  an  action  for  wrongful  death  resulting 
frona  contact  with  electric  wires,  certain  evi- 
dence offered  to  show  freedom  from  negligence 
held  improperly  excluded. — Nelson  t.  Branford 
Lighting  &  Water  Oo.  (Oonn.)  303. 

In  ail  action  for  wrongful  death  from  contact 
with  an  electric  wire,  certain  expert  evidence 
Iteld  properly  excluded  as  too  remote. — Nelson 
v.  Branford  Ijighting  &  Water  Co.  (Oonn.)' 
SOS. 

In  an  action  for  wrongful  death  from  con- 
tact with  an  electric  wire,  certain  evidence 
bearing  on  the  issue  of  negligence  held  prop- 
erly admitted. — Nelson  v.  Branford  Lighting 
&  Water  Co.  (Conn.)  303. 

In  action  against  city  for  injuries  by  live 
telephone  wire  used  by  police,  ordinance  of  city 
and  rules  of  police  department  held  admissible 
in  evidence^— Herron  y.  City  of  Pittsburg  (Pa.) 
olX. 

Evidence  in  action  against  city  to  recover 
damages  for  injuries  sustained  by  contact  with 
a  live  telephone  wire  used  in  the  police  serv- 
ice held  suiBcient  to  take  the  case  to  the  jury. 
— Herron  v.  City  of  Pittsburg  (Pa.)  311. 

EMANCIPATION. 

Of  child,  see  "Parent  and  Child.'* 

EMBEZZLEMENT. 

Duplicity  in  indictment,  see  "Indictment  and 
Information,"  {  3. 

Indictment  for  embezzling  public  moneys  nn- 
•der  Crimes  Act  !  167,  held  sufficient,  without 
specifying  any  particniar  coin  or  valuable  secu- 
rity.—State  y.  Bartholomew  (N.  J.  Sup.)  231. 

Indictment  cliarging  defendant  with  embezzling 
as  treasurer  of  the  borough  of  D.,  instead  of  col- 
lector of  D.,  held  sufficient,  in  view  of  criminal 
procedure  act,  forbidding  the  reversal  of  a  judg- 
ment on  an  indictment  for  any  defect  therein 
other  than  one  which  may  have  prejudiced  the 
defendant. — State  y.  Bartholomew  (N.  J.  Sup.) 
231. 

Under  Oen.  Laws  1896,  c.  279,  I  18,  on  a 
prosecution  for  embezzlement,  it  is  not  necessary 
for  the  state  to  prove  that  the  particular  amount 
charged  in.  the  indictment  was  embezzled. — 
State  v.  Hunt  (R.  I.)  937. 

On  a  prosecution  for  embezzlement,  evidence 
considered,  and  held  to  warrant  a  finding  that 
defendant  had  misappropriated  the  moneys  in 
question,  prior  to  his  having  sought  legal  conn- 
oel  as  to  whether  he  had  a  right  thereto. — 
State  V.  Hunt  (R.  I.)  937. 

On  appeal  from  a  conviction  of  embezzlement, 
held,  that  it  must  be  presumed  the  jury  believed 
that  defendant  misappropriated  the  money  prior 
to  his  having  sought  legal  advice.— State  y. 
Hunt  (R.  I.)  937. 

EMINENT  DOMAIN. 

Jurisdiction  of  equity  to  determine  adverse 
claims  to  compeni^ation  for  property  talcen  for 
public  use,  see  "Kquity,"  {  1. 

Public  improvements  by  municipalities,  see  "Mn- 
nicipal  Corporations,    {  B. 


i   1.    Vatni*,  MCtMitt  SBd  delecatlon  of 
povar. 

TTnder  Priv.  Laws  1809,   c.  200,  authorizing 

SlaintifF  water  district  to  acquire  by  eminent 
omain  the  entire  plant,  property,  and  fran- 
chises held  by  the  Maine  Water  Company 
within  said  district  and  the  towns  of  Benton 
and  Winslow,  held,  that  plaintiff,  if  it  took  any- 
thing, must  take  all  the  property  held  by  the 
company  in  such  water  district  and  such  towns, 
whether  specifically  named  in  the  act  or  not— 
Kennebec  Water  Dist  y.  City  of  Waterville 
(Me.)  0. 

Under  Laws  1887,  p.  306,  c.  160,  (  9,  and 
Gen.  St  p.  2661,  i  84,  held,  that  a  landowner 
cannot  be  compelled  to  accept  compensation 
in  lieu  of  a  crossing  over  railroad  tracks. — 
Speer  v.  Erie  R.  Co.  (N.  J.  Ch.)  B80. 

Condemnation  of  laud  for  public  library  held 
for  a  public  purpose,  though  one-half  the  di- 


rectors were  not  appointed  by  the  city.— Laird 
V.  City  of  Pittsburg  (Pa.)  324;  Baird  y.  Same, 
Id.;    Stenger  y.  Same,  Id. 

A  city,  under  its  power  to  create  a  park, 
may  condemn  land,  though  intended  to  be  used 
In  part  for  a  library  and  art  building.— Laird 
y.  City  of  Pittsburg  (Pa.)  324;  Baird  v.  Same, 
Id.;    Stenger  v.   Same,   Id. 

The  power  of  eminent  domain,  on  the  groond 
of  public  use,  could  not  be  invoked  to  build  a 
dam  to  furnish  power  to  an  electric  road,  on 
the  ground  that  if  petitioner  failed  to  serve  the 
railroad,  a  forfeiture  would  result— Avery  y. 
Vermont  Electric  Co.  (Vt)  179. 

Where  one  desires  to  erect  a  dam  to  generate 
electricity  for  a  railroad,  held,  that  power  of 
eminent  domain  could  not  be  invoked  on  the 
ground  of  public  use.— Avery  y,  Vermont  Elec- 
tric (3o.  (Vt)  179. 

{   2.    Compensatloa. 

On  condemnation  of  land  for  a  waterway, 
held,  that  land  covered  by  the  walls  of  an  exist- 
ing waterway,  embraced  within  the  strip  taken, 
was  properly  regarded  as  of  more  value  to  the 
owner  than  land  covered  by  the  waterway. — 
Brown  v.  City  of  Waterbury  (Conn.)  1005. 

The  property  of  a  water  company  to  be  taken, 
both  plant  and  franchises,  are  to  be  appraised, 
having  in  view  their  value  as-  property  in  itself 
and  their  value  as  a  source  of  income.— Ken- 
nebec Water  Dist  y.  City  of  Waterville  (Me.) 
6. 

Where  the  property  and  franchises  of  a  wa- 
ter company  are  condemned,  no  compensation 
can  be  allowed  for  incidental  damages  to  its 
other  prope^ty^  having  no  relations  with  it  ex- 
cept those  which  grow  out  of  common  owner- 
ship.—-Kennebec  Water  Diat  y.  CSty  of  Water- 
vUIe  (Me.)  6. 

Where  a  franchise  granted  to  a  water  com- 
pany is  not  exclusive,  but  its  business  is  prac- 
tically exclusive,  in  that  it  has  no  competitor, 
in  appraising  the  value  of  the  property  in  con- 
demnation proceedings,  such  fact  should  be 
considered. — Kennebec  Water  Dist.  y.  City  of 
Waterville  (Me.)  6. 

Rules  for  determining  the  value  of  the  plant 
and  practices  in  proceedings  to  condemu  a  wa- 
ter company,  determined.  —  Kennebec  Water 
Dist  y.  City  of  Waterville  (Me.)  6. 

Under  Acts  1802,  c.  166  (now  New  Charter 
of  Baltimore  City)  4  827,  the  court  has  jurisdic- 
tion of  a  bill  filed  by  the  city  for  leave  to  de- 
posit the  money  awarded  in  condemnation  pro- 
ceeding, where  there  is  a  dispute  as  to  the  title 
to  a  portion  of  a  tract  taken. — Gardner  v.  Cjty 
of  Baltimore  (Md.)  85. 

Evidence  in  an  action  to  determine  couflivt- 
ing  claims  to  money  awarded  for  condemnation 
of  a  tract  of  land  for  a  street  examined,  and 
held  to  justify  a  finding  that  a  certain  portion 
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of  the  tract  bad  previously  been  dedicated  as  a 
street,  aud  that  defendant  had  no  right  thereto. 
—Gardner  t.  City  of  Baltimore  (Md.)  85. 

Right  of  owner  to  recover  for  damages  by 
the  establishment  of  a  highway  held  not  fpv- 
erned  by  the  acts  of  May  16,  1891  (P.  L.  75), 
and  May  26,  1891  (P.  L.  117),  as  the  viewers 
were  appointed  after  the  grading  wag  done. — 
Howley  v.  City  of  Pitteburg  (PaT)  847. 

Owner  of  land,  acquiring  title  after  ordi- 
nance for  grading  a  street,  can  recover  for  in- 
juries to  his  property. — Howley  v.  City  of  Pitts- 
burg (Pa.)  347. 

Under  V.  S.  3357,  3368,  owners  of  property 
abutting  on  a  highway,  the  grade  of  which  has 
been  altered  more  than  three  feet,  held  only  en- 
titled to  damages  caused  by  the  alteration  in  ex- 
cess of  the  three  feet.— Fairbank  t.  Town  of 
Rockingham  (Vt.)  186. 

f  3.    Proee«dliics  to  take  property  asd 
iMsess  oooipeasation. 

On  assessment  of  damages  and  benefits  on  tak- 
ing by  a  city  of  a  strip  of  land  fur  a  waterway, 
admission  of  certain  evidence  held  not  preju- 
dicial to  the  city. — ^Brown  v.  City  of  Waterbury 
(Conn.)  1006. 

The  findings  held  not  to  show  that  the  court,  in 
assessing  the  damages  caused  by  the  taking  of 
land  for  a  waterway,  regarded  laud  covered  by 
the  side  walls  of  an  existing  waterway,  embra- 
ced within  the  strip  taken,  as  unincumbered. — 
Brown  v.  City  of  Waterbury  (Conn.)  1005. 

The  capitalization  of  income,  even  at  reason- 
able rates,  cannot  be  adopted  as  a  sufficient  or 
satisfactory  test  of  the  present  value  of  a  wa- 
ter plant,  but  may  properly  be  considered  in  de- 
terminiug  such  vnloe.— Kennebec  Water  Dist 
V.  Citj-  of  W&terville  (Me.)  6, 

Rules  for  determiniufj;  the  value  of  the  plant, 
and  practice  in  proceedings  to  condemn  a  water 
company,  determined.— Kennebec  Water  Dist.  v. 
City  of  Waterrille  (Me.i  6. 

On  the  question  of  the  present  value  of  a 
water  plant,  the  quality  of  the  water  furnished 
and  of  the  services  rendered,  and  the  fitness  of 
the  plant  and  of  the  source  of  water  supply, 
are  material.— Kennebec  Water  Dist.  v.  City  of 
Waterville  (Me.)  6.- 

In  determining  the  ralne  of  a  water  com- 
pany's plant,  the  actual  rates  which  may  have 
been  charged  heretofore  and  the  actual  earn- 
ings are  admissible. — Kennebec  Water  Dist.  T. 
Cfty  of  Waterville  (Me.)  6. 

In  determining  the  present  v^ltie  of  the  prop- 
erty of  a  water  company  in  condemnation  pro- 
ceedings, the  actual  construction  thereof,  with 
proper  allowances  for  depreciation,  is  compe- 
tent evidence,  but  is  not  conclusive. — Kennebec 
Water  Disfc  v.  City  of  WaterviUe  (Me.)  8. 

In  proceedings  to  condemn  lauds  within  the 
filed  route  of  a  traction  railway  company,  un- 
der 3  Gen.  St.  p.  3235.  conveyance  of  the  lands 
by  the  owner  after  application  made  aud  no- 
tice given  will  not  defeat  the  proceedings  or 
require  notice  to  the  grantee. — Houston  v.  Pat- 
erson  State  Line  Traction  Co.  (N.  J.  Sup.) 
403. 

The  owner  of  land  dedicated  as  a  street,  but 
not  accepted  by  the  public,  is  an  owner  of  land, 
within  P.  L.  p.  302  (Gen.  St.  p.  3235),  regulat- 
ing {troceedings  to  condemn  land  for  a  traction 
company.— Pease  v.  Paterson  &  S.  L.  Traction 
Co.  (N.  J.  Sup.)  524. 

Requirements  of  expert  as  to  value  of  lands 
about  to  be  condemned  determined. — Friday  v. 
Pennsylvania  R.  Co.  (Pa.)  339. 

Instruction  as  to  weight  of  evidence  to  be 
given  opinion  of  expert  as  to  value  held  erro- 
neous.- Friday   v.   Pennsylvania   R.   Co.   (Pa.) 

3o9« 


EMPLOYES. 

Se«  "Master  and  Servant," 

ENTRY. 

Of  judgment,  see  "Appeal  and  Error,"  f  1. 
Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," tr. 

ENTRY,  WRIT  OF. 

See  "Ejectment";    "Real  Actions." 

In  a  writ  of  entry,  the  plaintifC  most  recover 
on  the  strength  of  his  own  title.— Weston  t. 

Never*  (N.  H.)  703. 

EQUITABLE  ASSIGNMENTS. 

Bee  "Assignments,"  |  1. 

EQUITABLE  CONVERSION. 

See  "Conversion." 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  |  2. 

EQUITABLE  SET-OFF, 

See  "Set-Off  and  Counterclaim." 

EQUITY. 

Equitable  assignments,  see  "Assignments,"  1 1. 
Equitable  conversion,  see  "Conversion." 
Equitable  estoppel,  see  "Estoppel,"  |  2. 
E^quitabie   set-off,   see    "Set-Off   and   Conntei^ 
claim." 

ParUaUar  tyOtjeO*  vfeqfMabU  JurUMMan  oMd 
equUcMe  remediet. 

See  "Fraudulent  Conveyances";  "Injunction"; 
"Interpleader";  "Marshaihig  Assets  and  Se- 
curities''; "Nuisance,"  {{  1,  2;  "Quieting  Ti- 
tle"; "Recovers";  "Reformation  of  Instnt- 
ments";   "Specific  Performance";  "Trusts." 

Setting  aside  assessment  or  reassessment  Of  tax- 
es, see  "Taxation,"  {  3. 

{   1.    Jnvisdletloa,  prlmelples,  and  auiz- 
Ims. 

On  property  being  condemned  and  taken  by 
a  city  for  a  street,  the  title  passes  to  the  citr. 
and  an  action  between  adverse  claimants  to 
the  property  for  the  compensation  awarded  does 
not  mvolve  the  title  to  land  and  may  be  prose- 
cuted in  equity.— Gardner  v.  City  of  Bammore 
(Md.)  S5. 

Bill  under  Code  Supp.  art.  16,  I  18S,  to  sub- 
ject a  decedent's  realty  to  damages  for  failure 
to  fulfill  a  contract  to  convey  realty,  held  not 
convertible  into  a  bill  for  specific  p^ormance. 
— McGaw  y.  Gortner  (Md.)  133. 

I   S>    Xiaehes  and  stale  demands. 

Executor  taking  release  from  legatee  held 
estopped  by  laches  to  recover  from  his  co-execu- 
tor the  money  paid,  on  payment  thereafter  by 
the  executor  of  the  amount  of  the  legatee's 
claim  on  her  repudiation  of  the  release. — In  re 
Wehrie's  Estate  (Pa.)  511. 

S  3.     Parties  and  prooess. 

Where  jurisdiction  of  nonresident  defendants 
Is  obtained  by  publication,  the  bill  cannot  there- 
after be  ameaded,  and  jurisdiction  retained  for 
a  different  purpose.— McGaw  r.  Gortner  (Md.) 
133. 

{  4.    Pleadlnc. 

A  bill  in  equity,  filed  with  the  sln^e  object 
of  making  condemnation  of  lands  for  a  street.. 
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!s  not  mnltif ariona,  because  all  peraona  interest- 
ed in  any  of  the  lands  to  be  condemned  are 
made  parties.— Gardner  t.  City  o£  Baltimore 
(Md.)  fisT 

Where,  in  equity,  a  demurrer  on  the  ground 
vt  mnltSarionsness  is  joint,  and  the  bill  is  not 
multifarious  as  against  one  of  the  demurrants, 
the  demurrer  must  fail  as  to  both  of  them.— 
Brown  v.  Tallman  (K.  J.  Cb.)  467. 

Demurrer  to  bill  against  an  administrator  for 
specific  performance  htUd  properly  overruled. — 
FitKsimmons  y.  Liindsay'(Pa.)  488. 

I  6.    BUI  of  review. 

A  foreign  executor  cannot  exense  his  failure 
to  file  proceedings  affecting  the  estate  within 
the  prescribed  time  by  a  plea  of  ignorance  of 
the  laws  of  the  state.— Williams  t.  Starkweath- 
er (R.  I.)  931. 

A  bill  of  review  to  correct  a  final  decree  most 
be  filed  within  one  year  after  entry  of  decree. — 
Williams  y.  Starkweather  (R.  I.)  931. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 

Of  highways,  see  "Highways,"  J  1. 

Of    railroads,    see   "Railroads,"    |   2;    "Street 

Railroads,"  {  1. 
Of  trusts,  see  "Trusts,"  {  6< 
Of  wUl,  see  "WiUs,"  |  4. 

ESTATES. 

See  "Curtesy";  "Dower." 

Created  by  will,  see  "Wills,"  f  9. 

Decedentx'  estates,  see  "Descent  and  Distribn- 
tion";   "Executors  and  Administrators." 

Bstates  for  years,  see  "Landlord  and  Tenant." 

Joint  tenancy,  see  "Joint  Tenancy." 

Reseryation  of  rents  on  conveyance  in  fee,  see 
"Ground  Rents." 

Betitrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenan<7  in  common,  see  "Tenancy  in  Com- 
mon." 

ESTATES  TAIL 

Creation  by  will,  see  "Wills,"  |  9, 

ESTOPPEL 

By  judgment,  see  "Judgment,"  Si  6,  7. 

To  allege  error,  see  "Appeal  and  Error,"  |  9. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance,"  8  7. 

To  claim  shares  in  consolidated  railroad,  we 
"Railroads,"  8  3. 

To  deny  membership  in  building  association,  see 
"Building  and  Loan  Associations." 

To  deny  right  to  specific  performance,  see  "Spe- 
cific Performance,"  H  2,  3. 

To  plead  irregularity  in  election  of  officer  of 
mutual  benefit  association,  see  "Beneficial  As- 
sociations." 

To  sue  principal,  see  "Principal  and  Agent," 
I  8. 

I   1.    By  deed. 

A  grantor  by  warranty  deed  ot  lands  impress- 
ed in  the  grantee's  hands  with  a  resulting  trust 
ia  not  estopped  by  his  warranty  from  acquiring 
the  interest  of  the  cestui  que  trust.— Condit  v. 
Bigalow  (N.  J.  Oh.)  160. 

Deed  reserving  right  to  represent  property 
conveyed  in  all  proceedings  relative  to  the  va- 
cation of  streets  construed,  and  Jield,  that  the 
grantees  had  no  right  to  question  the  grantor's 


act  thereunder.- Daughters  of  American  Bevo- 
iution  y.  Schenley  (Pa.)  366. 

{   2.     Eanltable  estoppel. 

Representations  of  city  agents  held  not  to 
estop  it  to  set  up,  as  a  defense  to  action  for 
rent,  that  no  appropriation  had  been  made  there- 
for.—Marsh,  Merwin  Sc  Lemmon  v.  City  of 
Bridgeport   (Conn.)   196. 

The  burden  of  proof  necessary  to  constitute 
a  claimed  estoppel  is  on  the  par^  setting  up  the 
defense.— Spear  v.  Spear  (Me.)  1106. 

Complainant,  claiming  to  have  a  parol  con- 
tract whereby  a  decedent  had  agreed  to  convey 
to  him  certain  lands,  held  estopped  from  assert- 
ing such  contract  against  the  widow. — ^Wolfingw 
V.  McFarland  (N.  J.  Ch.)  862. 

EVIDENCE 

See  "Witnesses." 

Admissibility  of  evidence  to  aid  construction  of 
will,  see  ''Wais,"  {  5. 

Admissibility  of  unstamped  instrumenta  In  evi- 
dence, see  "Internal  lUvenue." 

AppUcabili^   of   instructions  to  evidence,   see 

Comments  on,  in  instmctions  to  Jnrr,  see  "Tri- 
al," 8  4. 

Harmless  error  in  admission  or  exclusion  of 
evidence,  see  "Appeal  and  Error,"  f  12. 

Questions  of  fact  for  jury,  see  "Trial,"  8  8. 

Reception  at  trial,  see  "Criminal  Law,"  8  12: 
"Trial,"  8  2. 

Review  dependent  on  presentation  of  ^unds 
of  review  in  record,  see  "Appeal  and  Error," 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,'^  8  11. 

As  to  parttculnr  fttctt  cr  tentes. 

See  "Damages,"  8  4;  "Dedication,"  f  1;  "Es- 
toppel," 8  2;  "Fraudulent  Conveyances,"  8 
3;  "Gifts,"  8  1;  "Marriage";  "Partnership,*' 
8  1;   "Payment,"  |  2;    "Reletae,"  f  2. 

Authority  of  corporate  officer,  see  "Corpora- 
tions," 8  7. 

Corporate  powers,  see  "Corporations,"  8  6. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  8  4. 

Establishment  of  tmst,  see  "Trusts,"  8  1. 

Grounds  of  attachment,  see  "Attachment,"  8  1. 

Merger  of  chattels  into  realty,  see  "Fixtures." 

Probate  of  foreign  will,  see  "Wills,"  8  4. 

Separate  property  of  married  woman,  see  "Hus- 
band and  Wife,"  i  2. 

Testamentary  capacity,  see  "Wills,"  8  2. 

V^alue  of  lands  or  easements  taken  for  public 
U!ie,  see  "Eminent  Domain,"  8  3. 

In  aettons  ty  or  against  portieular  dossM  cf 
partiet. 

See  "Beneficial  Associations";  "Carriers,"  8  4; 
"Corporations,"  8  9;  "Executors  and  Admin- 
istrators," 8  6;  "Landlord  and  Tenant,"  8  7; 
"Master  and  ServaDt/'  8  11;  "Municipal 
Corporations,"  §  8;  "Principal  and  Agent," 
8  3;  "Principal  and  Surety,"  8  1;  "Rail- 
roads," 88  5,  8. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  |  1. 

In  particular  eioU  ooMont  or  prooeedtnffs. 

See  "Assault  and  Battery,"  8  1;  "Divorce," 
§  2;  "Ejectment,"  8  2;  "False  Imprison- 
ment," 8  1;  "Fraud,"  8  1:  "Neeligence,"  8  4; 
"Reformation  of  Instruments,"  8  2;  "Specific 
Performance,"  |  4;  "Trover  and  Converaion," 
§  2. 

For  causing  death,  see  "Death,"  8  1. 

For  fires  caused  by  locomotives,  see  "Rail- 
roads," 8  8. 

For  personal  injuries,  see  "Carriers,"  8  4; 
"Electricity";  "Highways,"  8  4;  "Master  and 
Servant."  8  11 J  "Municipal  Corporations,"  8 
8;   "Railroads,'*  |  S;   "Sti-eet  Railroads,"  |  2. 
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For  recoTery  of  poBseMion  of  demised  prem- 
ises, see  "Landlord  and  Tenant,"   I  7. 

For  services,  see  "Work  and  Labor." 

On  administrator's  bond,  see  "Descent  and  Dia- 
tribntion,"  {  9. 

On  bond,  see  "Bonds,"  {  2. 

On  insurance  policy,  see  ''Insurance,"  {  12. 

On  note,  see  ''Bills  and  Notes,"  {  4. 

/n  criminal  pro*ecution$. 
See  "Compounding  Felony";    "Criminal  Law." 

S§  4-10 :    "Embeszlemenf ' ;  "Homicide,"  {  8 ; 

"Perjury,"  §  2. 
For  Tiolation  of  liquor  laws.  Me  "Intoxicatinc 

Liquors," .  S  2. 

{   1.    JvdloUl  aottoe. 

Judicial  notice  can  be  taken  of  the  probabil- 
ity of  expectation  of  life  disclosed  by  the  mor- 
tality tables.— Nelson  y.  Branford  Lighting  & 
Water  Co.  (Conn.)  303. 

I  2.     PreauuptioiM. 

It  most  be  presumed  that  the  laws  of  another 
state  as  to  powers  of  corporations  are  similar 
to  those  of  the  state  in  Trhich  a  corporation  was 
organised. — Dittman  t.  Distilling  Co.  of  Amer- 
ica (N.  J.  Ch.)  570. 

Where  an  ordinance  authorizing  the  construc- 
tion of  a  street  railway  was  passed,  it  would  be 
presumed  that  the  consents  of  the  owners  of 
the  requisite  number  of  lineal  feet  of  land  abut- 
ting the  street  had  been  filed,  as  required  by  P. 
L.  1896,  p.  829.— Mercer  County  Traction  Co. 
T.  United  New  Jersey  R.  &  Canal  Co.  (N.  J. 
Oh.)  819. 

{  3.     ReleTsmoy,   ataterlality,   and   eom- 
petenoy  la  ceneral. 

Declaration  of  one,  within  two  minutes  after 
his  legs  were  cut  off,  as  to  how  it  happened, 
J^eld  part  of  the  res  gestse. — Murray  t.  Boston 
&  M.  R.  R.  (N.  H.)  2&. 

Declarations  made  by  an  agent  of  the  payee 
of  a  note,  inducing  defendant  to  sign  the  same, 
held  properly  admitted  as  a  part  of  res  gestse.— 
TerrUl  t.  Tillison  (Vt.)  187. 

i   4.     Beit  and  secondary  OTldenoe. 

Under  Bankr.  Act.  July  1,  1808,  {  42,  80 
Stat.  556,  c.  641  [U.  S.  Comp.  St.  1901,  p. 
3437],  the  docket  entries  of  a  referee  are  the 
best  evidence  of  the  matters  -therein  stated. — 
Davis  V.  Ives  (Conn.)  9*22. 

{   6.    Admiesiona. 

Incompetent  deposition  held  admissible  as  par- 
ty's admission. — Profile  &  Flume  Hotels  Co.  t. 
Bickford  (N.  H.)  699. 

Wife's  failure  to  interrupt  Indicial  proceeding, 
to  deny  truth  of  testimony  being  given  as  to  her 
hostile  statement  against  plaintiff,  held  not  an 
admission,  admissible  when  she  became  a  wit- 
ness for  her  defendant  husband  on  a  subsequent 
trial.— Horan  v.  Byrnes  (N.  H.)  945. 

Evidence  of  a  bankrupt  in  the  bankruptcy  pro- 
ceedings held  admissible,  in  an  action  to  set 
aside  an  alleged  preference,  only  as  affecting 
the  bankrupt's  credibility. — Congleton  v.  Schret 
hofer  (N.  J.  Oh.)  144. 

Evidence  of  preferred  creditor,  taken  in  pro- 
ceedings in  bankruptcy,  held  admissible  in  tile 
state  court  in  an  action  to  set  aside  the  con- 
veyance constituting  the  preference.— Congleton 
T.  Schreihofer  (N.  J.  Ch.)  144. 

Declarations  by  grantor  after  grant  held  ad- 
missible, where  there  has  been  some  evidence 
of  fraud  between  the  grantor .  and  grantee. — 
Boyer  v.  Weimer  (Pa.)  21. 

In  action  for  land  taken  by  a  railroad  com- 

Eany,  declarations  of  owner  as  to  value,  and 
is  offer  of  it  at  a  fixed  price,  held  admissible. 
—Houston  T.  Western  Washington  B.  Co.  (Pa.) 
16& 


Evidence  in  action  by  son  against  his  father's 
estate  on  a  note  held  insnfflcient  to  aostaiu  i 
plea  of  set-off.- Siebert  ▼.  Bteinmeyer  (Pa.) 
336. 

I  6.     ECearsay. 

A  written  statement  of  a  third  party,  con- 
taining material  evidence  against  one  of  tlie 
parties  to  the  suit,  held  inadmissible. — Rich  v. 
Hayes  (Me.)  724. 

On  issue  whether  certain  notes  had  been  dis- 
counted by  a  bank,  admission  in  evidence  of 
certain  letters  held  erroneous.- Black  t.  Firs: 
Nat.  Bank  (&Id.)  88. 

Testimony  by  physician  as  to  his  ezaminatioii 
of  an  injured  party  held  not  hearsay. — Sellmao 
T.  Wheeler  (Md.)  512. 

In  action  for  land  taken  by  a  railroad  com- 

gany,  declarations  of  owner  as  to  valae.  and 
is  offer  of  it  at  a  fixed  price,  held  admissible- 
Houston  T.  Western  Washington  R.  Co.  (Pa.) 
166. 

{  7.    Doenmeatary  e-rideaee. 

Account  books  of  agent  held  inadmissible,  in 
action  by  one  employed  by  him  against  princi- 
pal, to  show  payment  of  claim  by  agent,  plead- 
ed in  defense. — McKeen  t.  Providence  County 
Sav.  Bank  (R.  I.)  49. 

Books  of  agent  held  not  admissible  in  liehalf 
of  principal,  sued  for  wages  by  i^rson  employ- 
ed by  agent. — McKeen  v.  Providence  County 
Sav.  Bank  (R.  I.)  49. 

In  an  action  under  Rhode  Island  Acts  and 
Resolutions,  June  Sess.  1836,  p.  3,  f  2,  against 
a  railroad  company,  the  relocation  report  of  de- 
fendant's iM-edccessor  held  admissible  witlmnt 
specific  proof  that  the  persons  who  signed  it  as 
executive  committee  were  such  in  fact. — Mar- 
Donald  T.  New  York,  N.  H.  &  H.  R.  Co.  (R.  I.) 
795. 

{  8.     Parol  or  eztrfaude  erldeatta  affeet* 
ins  vntitlnKS. 
Express  provisions  of  a  contract  will  not  be 

foverned  by  collateral  evidence  of  intention.— 
amuel  M.  Lawder  &  Sons  Co.  v.  Albert  Mackie 
Grocer  Co.  (Md.)  634. 

Evidence  of  a  parol  contract  by  a  grantor  to 
pay  off  an  incumbrance  held  inadmissible  in  an 
action  to  foreclose  a  mortgage  for  the  purchase 
price.— Mott  V.  Rutter  (N.  J.  C!h.)  169. 

Oil  and  gas  lease  construed,  and  evidence  a$ 
to  the  trade  meaning  of  the  word  "gas"  krU 
properly  excluded.— Burton  y.  Forest  Oil  Co. 
(Pa.)  266. 

Parol  evidence  held  inadmissible  to  explain  the 
description  of  a  deed  free  from  ambiguity.— 
King  V.  New  York  &  C.  Gas  Coal  Co.  <Pa.)  477. 

Parol  evidence  in  an  action  to  recover  for 
breach  of  a  written  contract  to  show  contem- 
poraneous oral  agreement  held  inadmissible.— 
Krueger  v.  Nicola  (Pa.)  494. 

In  action  to  reform  a  written  contract,  parol 
evidence  held  inadmissible,  unless  declaration 
sets  forth  the  omission  as  caused  through  acci- 
dent, fraud,  or  mistake.  —  Krueger  v.  Nicola 
(Pa.)  494. 

Where,  after  the  execution  of  a  note,  a  third 
person  signs  his  name  n[>on  the  back  of  it,  in 
blank,  the  obligation  assumed  by  him  may  be 
shown  by  parol. — Lyndon  Sav.  Bank  t.  Intet^ 
naUonal  Co.  (Vt)  191. 

I  9.     Opinloa  eTldeaee. 

A  mechanical  engineer  may  be  competent  to 
testify  as  to  the  strength  both  of  wood  and  iron, 
and  the  suitability  and  sufficiency  of  an  iron 
guy,  and  to  estimate  the  strain  exerted  upon  it 
by  a  given  weight  at  the  end  of  a  projecting 
coal  stage.— Oaven  t.  Bodwell  Gnuilte  Co. 
(Me.)  851. 
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A  carpenter  and  bnilder,  with  apaeial  expert- 
once  in  the  construction  of  coal  staiKeB,  can  tes- 
tify as  to  the  proper  method  of  eonstructiog 
certain  parts  of  the  woodwork  of  the  stage.— 
Gaveu  v.  Bodwell  Oraiute  Co.  (Me.)  851. 

A  carpenter  and  bnilder,  who  has  no  special 
experience  in  proving  the  tensile  strength  of 
iron  wire  and  cables,  is  not  such  an  expert  as 
to  give  his  opinion  in  regard  to  the  strength  of 
wire  cables,  nor  how  many  pounds  a  piece  of 
iron  riggiuK,  either  new  or  old,  can  sustain.— 
Caven  r.  Bodwell  Granite  Go.  (Me.)  851. 

To  warrant  the  introduction  of  expert  erl- 
dence,  the  subject  must  be  one  relating  to  some 
trade,  profession,  science,  or  art,  in  which  per- 
sons instructed  therein  might  be  supposed  to 
hare  more  skill  and  knowledge  tban  other  per- 
sons of  aTerage  intelligmce.— Caven  t.  Bodwell 
Granite  Co.  (Me.)  851. 

Testimony  of  a  witness  as  to  what  he  under- 
stood from  cei-tain  entries  in  a  bank  pass  book 
htld  erroneous.  —  Black  t.  First  Nat.  Bank 
(Md.)  88. 

Testimony  by  plaintiff  relative  to  the  effect 
of  his  injury  kela  not  objectionable  as  opinion 
evidence.— Sellman  v.  Wheeler  (Md.)  512. 

Kequirements  of  expert  as  to  value  of  lands 
about  to  be  condemned  determined. — Friday  v. 
Pennsylvania  R.  Co.  (Pa.)  339. 

1 10.   Woicht  and  aiifflelanay. 

In  judging  of  the  weight  and  credibility  of 
testimony,  uie  jury  should  consider  the  char- 
acter. Intelligence,  and  interest  of  the  witnesses, 
and  evidence  as  to  their  reputation  for  truth 
and  veracity.— Armstrong  t.  Little  (Del.  Super.) 
742. 

EXAMINilTiON. 

Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  Si  3,  4. 
Taking  exceptions  at  trial,  see  "Trial,"  |  2. 

EXCESSIVE  DAMAGES. 

See  "Death,"  {  1;   "Libel  and  Slander,"  |  2. 
Review  on  appeal,  see  "Appeal  and  Error,"  { 
13. 

EXCHANGES. 

Seat  In  stock  exchange  as  property  within  tax 
law,  see  "Taction,"  t  1. 

EXCISE. 

Regulation  of  traffic  in  Intoxicating  lianors.  Me 
'Intoxicating  Liquors." 

EXECUTION. 

See  "Attachment":    "Oamishment";    "Judicial 

Sales."  ,    . 

Kxemptions,  see  "Exemptions." 

In   action    against   corporation,   see   "Corpora- 
tions," i  0. 

{    1.    Property  snbjeet  to  ezeentfon. 

By  the  extent  of  an  execution  against  a  mort- 
gagor on  the  land  covered  by  the  mortgage,  his 
interest  passes. — Carrasco  v.  Mason  (N.  H.) 
1101. 

(  X.    Xilea,  Imyj  or  extent,  and  ovstody 
of  property. 

Where  a  valid  attachment  of  real  estate  had 
been  made,  followed  by  sale,  a  second  attaching 
creditor  takes  nothing  by  purchase   under  his 


executioii,  onleu  the  right  of  redemption  from 
the  sale  under  the  first  attadunent— Poor  r. 
Ohapln  (Me.)  763.  '   > 

{  3.    Sale. 

A  sale  of  land  on  execution  under  Pub.  Laws 
1899,  p.  119,  c.  115,  is  valid,  though  the  action 
was  brought  and  the  attachment  made  in  1896, 
where  the  remedy  was  different  from  that  given 
by  the  act  of  1899.— Poor  v.  Chapin  (Me.)  758. 

Sale  on  execution  held  to  relate  back  to  the 
attachment  in  the  action,  and  operate  to  carry 
Ihe  title  then  existing;  and,  where  it  antedated 
that  in  another  suit,  the  purchaser  acquired  title 
superior  to  that  of  purchaser  in  such  other 
suit.- Poor  V.  Chapin  (Me.)  753. 

A  judgment  creditor,  who  has  levied  execb- 
tion  on  land  mortgaged  by  the  judgment  debtor, 
cannot  maintain  a  writ  of  entry  agninst  a  mort- 
gagee in  possession.— Carrasco  t.  Mason  <N. 
H.)  1101. 

§  4.     Retnm. 

Where  the  officer's  return  of  an  attachment, 
filed  in  the  registry  of  deeds,  gave  the  name  of 
the  defendant  correctly,  but  only  the  initials  'Of 
the  plaintiff's  name,  it  was  a  sufficient  conwll- 
ance  with  the  statute. — Poor  r.  Chapin  (Me.) 
763. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";   "Wills." 
Courts  of  probate,  see  "Courts,"  f  3. 
Testaraentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedentu, 
see  "Witnesses,"  {  1. 

I   1.    Aaaets,  appraisal,  and  inventory. 

Rents  accruing  after  the  death  of  a  decedent, 
and  before  the  exercise  of  a  power  of  sale,  go 
with  the  title  of  the  land  to  the  heir  or  devisM, 
and  not  to  the  executor  or  to  the  purchaser 
under  the  power. — Bittle  t.  Clement  (N.  J. 
Ch.)  138. 

i  8.    Allowances  to  anrrlvlnc  wife,  kne- 
band,  or  eblldreM. 

In  suit  by  daughter  of  testator  to  recover 
certain  premises  from  widow  on  ground  that 
testotor's  will  was  invalid,  a  verdict  in  favor 
of  plaintiff  held  erroneous,  under  Gen.  St.  p. 
1276,  {  2.— De  Roche  v.  Myers  (N.  J.  Sup.) 
558. 

S   a.    AUowanee  and  payment  of  olaima. 

The  provisions  of  Orphans'  Court  Act,  I  76, 
have  no  application  to  a  suit  against  an  execu- 
tor to  collect  a  claim  which  is  barred  according 
to  the  provisions  of  section  70.— Cunningham  v. 
Stanford  (N.  J.  Sup.)  245. 

Claim  of  daughter  for  services  rendered  sick 
mother  held  sustained  by  the  evidence. — In  re 
Payne's  Estate  (Pa.)  337. 

Notes  issued  by  a  firm  after  legacy  by  deceas- 
(iA  partner  of  his  business  to  surviving  partner 
held  not  binding  on  the  deceased  partner's  ex- 
ecutors.—Fleming  V.  Fleming  (Pa.)  473. 

Where  note  against  a  decedent's  estate  was 
rejected,  held  proper  for  the  court,  on  exceptions 
to  auditor's  findings  of  fact,  to  direct  an  issue 
for  the  jury.— In  re  Dutton's  Estate  (Pa.)  903. 

i  4.     Dlatribntion  of  estate. 

Intestate  *<f</,  by  acquiescence,  to  have  elected 
to  take  certain  property  under  a  distrilmtioii, 
which  w:m  suhject  to  a  life  estate  in  her  father. 
—Appeal  of  Word  (Conn.)  730. 

Where  infant  legatees  took  vested  interests 
In  their  legacies,  which  bore  interest  fronjt  the 
testator's  death,  payable  on  their  arriving  at 
age,  the  administrators  of  a  legatee  dying  un- 
der age  were  entitled  to  recover  the  legacy  at 
once  and  distribute  it  as  a  part  of  the  legatee's 
estate.— Savin  v.  Webb  (Md.)  64. 
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A  proviaion  aTlthorizIng  ezecnton  to  par  \eg- 
acie«  aa  they  might  find  it  convenient  Mid  not 
to  confer  power  on  them  to  arbitrarily  delay 
payment.— Savin  y.  Webb  Qii.)  64. 

I  5.     Balas  Mad  eomTcyMteM  «»der  oader 
of  eonrt. 

Damages  for  failure  to  convey  land  ander 
an  executory  agreement  held  not  a  debt,  en- 
titling the  purchaser  to  proceed  under  Code 
Bupp.  art.  10,  {  188,  on  death  of  seller.— Mc- 
6aw  T.  Gortner  (Md.)  133. 

I  8.     Aetlona. 

Under  Rev.  St.  c.  71,  |  17,  the  judge  of  pro- 
bate may  authorize  the  execdtor  or  adminis- 
trator to  execute  deeds  in  order  to  carry  out 
contract  of  decedent. — May  t.  Boyd  (Me.)  S38. 

Where  assignee  of  a  bond  for  a  deed  filed 
a  petition  in  the  probate  court  praying  that 
the  executor  of  vendor  might  be  ordered  to 
convey,  and  the  petition  was  denied,  and  no 
appeal  was  talcen  from  the  decree,  held,  the  de- 
cree was  conclusive. — May  v.  Boyd  (Me.)  938. 

The  admission  of  evidence,  in  an  action  for 
services  rendered  a  decedent,  that  the  relation- 
ship between  plaintiff  and  decedent  was  of  the 
half  blood,  held  to  be  harmless,  in  view  of  other 
circumstances.- Gill  v.  Donovan  (Md.)  117. 

Evidence  as  to  the  value  of  services  rendered 
Md  admissible  in  a  suit  against  an  estate  to 
recover  for  services.— Gill  v.  Donovan  (Md.) 
117. 

Evidence  as  to  whether  plaintiff  was  sent  to 
acho<d,  and  whether  she  had  assistance  in  her 
work,  held  admissible  in  an  action  against  an 
estate  for  services  rendered. — Gill  T.  Donovan 
qid.)  117. 

Orphans'  court  htJd  to  have  exclusive  joris- 
dietien  to  enforce  agreement  for  option  of  share- 
holders for  purchase  of  stocli  on  death  of  stock- 
holder.—Fitzsimmons  V.  Lindsay  (Fa.)  488. 

I  T.   Aeeoantlnc  and  aettleaieiit. 

Where  an  administrator  has  paid  attorney's 
fees  allowed  in  his  account,  the  account  should 
not  be  reopened  to  reduce  them,  unless  they 
were  clearly  unreasonable. — Geesey  v.  Geesey 
(M«.)  616. 

An  executor  held  not  entitled  to  commission  on 
appreciation  in  value  of  securities. — In  re  David- 
son's Estate  (Pa.)  273. 

Under  Gen.  Laws  1896,  c.  219,  {  8,  requiring 
administrators  to  file  accounts  within  30  days 
after  being  cited  so  to  do,  injunction  restrain- 
ing administrator  from  transferring  certain 
partnership  assets  of  his  decedent  held  not  a 
cofflcient  excuse  for  not  complying  with  the 
citation.— West  T.  Municipal  i.;ourt  of  Provi- 
dence (R.  I.)  926. 

I  8.    ForelsA  Mid  Mielllary  *datlnUtr*- 
tion. 

Service  of  process  on  the  duly  appointed 
agent  of  a  nonresident  executor,  under  Gen. 
Laws  1896,  c.  212,  }  45,  held  to  confer  jurisdic- 
tkm.— Gorman  v.  StiUman  (R.  I.)  934. 

{  9.     IiiablUtlea        on        *dmlalatr»tloB 
bonda. 

Judgment  against  an  administrator  is  not 
conclusive  on  the  sureties  in  all  cases.— Burgess 
▼.  Young  (Me.)  910. 

Where  a  creditor  sued  an  administrator,  and 
recovered  judgment,  and  sued  the  administra- 
tor's bond,  and  the  admioistrator  and  his  sure- 
ties filed  the  statement  that  the  estate  was  not 
mwe  than  sufficient  to  pay  the  expenses  and 
claims  of  the  first  four  classes  mentioned  in 
Rev.  St.  c.  66,  §  1,  held  that  evidence  was  admis- 
sible to  prove  the  defense  set  up  in  such  state- 
ment as  a  sufficient  defense  to  the  action. — 
Burgess  v.  young  (Me.)  910. 

Under  Rev.  St.  c.  66,  }  2,  where  it  is  shown 
ttat  an  estate  is  insufiicient  to  pay  any  of  the 


cUIma  of  the  fifth  claaa,  that  fact  may  be  plead- 
ed as  a  defense  in  a  suit  on  the  administrator's 
bond.— Bnrgesa  v.  Toung  (Me.)  910. 

Where  an  administrator's  account  was  settled 
after  suit  on  his  bond,  the  nonliability  of  the 
anreties  was  judicially  ascertained,  where  it  was 
shown  that  the  estate  was  exhausted  by  the  ex- 
penses and  the  first  four  classes  named  in  Rev. 
St.  c  66,  S  1.— Burgess  v.  Young  (Me.)  910l 

EXEMPTIONS. 

From  taxation,  see  "Taxation,"  |  1. 
Of  bankrupt,  see  "Banlcruptcy,"  f  2. 

I  1.    Nature  and  extent. 

What  are  necessaries,  so  as  to  render  liable 
to  trustee  process  a  fund  held  as  wages  for  the 
personal  labor  of  the  defendant  performed 
within  a  month,  under  Rev.  St.  c.  86,  §  55,  par. 
6,  is  a  question  of  fact— Fiaher  t.  Shea  (Me.) 
846. 

Legal  services  in  the  defense  of  a  criminal 
prosecution  and  of  a  civil  action  in  which  de- 
fendant has  been  arrested  are  necessaries,  with- 
in the  statute  providing  that  wages  shall  not  be 
subject  to  trustee  process,  except  for  debts  for 
necessaries.— Fisher  v.  Shea  (Me.)  846L 

Legal  services  rendered  held  included  in  the 
term  "necessaries,"  under  Rev.  St.  c.  86,  {  35, 
par.  6,  providing  that  wages  earned  shall  not  be 
subject  to  trustee  process,  except  for  debts  for 
necessaries.— Fisher  v.  Shea  (Me.)  846. 

That  defendant  was  not  arrested,  but  was 
liable  to  arrest  on  execution  after  jndgment 
against  him,  was  to  be  considered  in  determin- 
ing the  necessity  of  the  services  of  the  attor- 
neys.—Fisher  V.  Shea  (Me.)  846. 

Where,  at  the  time  of  filing  a  petition  in 
bankruptcy,  a  bankrupt  held  a  life  policy  paya- 
ble to  him  or  his  assigns,  if  he  survived  20 
years,  held  under  Rev.  St.  c.  49,  i  94,  and  Id. 
c.  75,  f  10,  that  the  insurance  policy  was 
exempt  from  the  claims  of  his  creditors.— Pul- 
sifer  T.  Hussey  (Me.)  1076. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  |  B. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  9. 

In  criminal  prosecutions,  see  "Oriminal  Law," 

EXPULSION. 

Of  member  of  mutual  benefit  association,  see 
"Beneficial  Associations." 

FACTORS. 

See  "Brokers";    "Principal  and  Agent" 

FALSE  IMPRISONMENT. 

Sea  lilalicloas  Proseention.'' 

I  1.     Civil  Uability. 

To  justify  handcuffing  a  prisoner  arrested  for 
felony,  it  is  not  necessary  that  he  should  be  a 
notoriously  bad  character,  nor  that  he  should 
be  unruly  and  attempt  to  escape. — Edger  v. 
Burke  (Md.)  986. 

A  plea  of  justification  by  a  deputy  sheriff  in 
an  action  for  false  imprisonment  held  not  de- 
murrable merely  because  the  arrest  was  with- 
out, a  warrant.— Edger  v.  Burke  (Md.)  986. 

In  an  action  for  false  arrest  and  imprison- 
ment, a  deputy  sheriff  cannot  avail  himself  of 
justification  as  a  defense  under  the  geBcral  ia- 
sue.— Edger  t.  Burke  (Md.)  960, 
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A  plea  of  jtutiflcatioii  hj  a  depntr  sheriff  in 
an  action  for  false  imprisonment  Mid  not  to 
■ufBciently  set  out  the  facta  relied  on.— Edger 
T.  Barke  (Md.)  986. 

One  pleading  jnstifieation  for  an  arrest  in  an 
action  for  false  imprisonment  has  the  burden 
of  proving  the  defense.— Edger  v.  Burke  (Md.) 


It  is  tor  the  court  to  determine  whether  the 
facta  jQstifled  an  officer  in  arresting  another  for 
a  felon;  witbont  a  warrant.— Edger  t.  Burfce 
(Md.)  986. 

Prayers  making  no  discrimination  between 
the  liability  of  an  officer  and  one  assisting  him 
AeM  properly  rejected  in  an  action  for  false  im- 
priaonment.— Bdger  t.  Burke  (Md.)  986. 

PlaintUTa  prayer,  on  justification  in  an  ac- 
tion for  false  imprisonment,  held  properly  re- 
jected.—Edger  T.  Burke  (Md.)  986. 

The  court's  ruling  on  a  demurrer  to  a  plea  of 
Jastification  in  an  action  for  false  Imraison- 
meut  Md  harmless  error.— Edger  t.  JBurke 
iMd.)  986. 

FALSE  PRETENSES. 

The  statute  punishing  the  obtaining  of  money 
by  false  pretenses  applies  to  the  obtaining  of 
money  from  a  county  by  false  pretenses. — State 
y>.  White  (Del.  Gen.  Sess.)  956. 

An  indictment  against  a  sherUF  and  other 
ofiicials  for  conspiring  to  obtain  money  by  false 
pretenses  sustained. — State  t.  McDaolel  (Del. 
U«n.  Sess.)  1006. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

In  probate  proceedings,  see  "WIIIb,"  |  4. 

FEE  SIMPLE. 

Creation  hy  wiU,  aee  "Wills,"  f  9. 

FELLOW  SERVANTS. 

See  "Master  and  Serrant,"  |  7. 

FELONY, 

See  "Compounding  Felony." 

FENCES. 

Fence  laws  InTsding  property  rights,  tee  "God- 

stitntional  Lew,"   {  2. 
liability  of  railroad  for  failure  to  fence  track, 

•ee  "Bailroads,"  |  7. 

FILING. 

Claim  under  lien  laws,  see  "Mechanics'  Uena," 

12. 
Specifications  under  Hen  laws,  see  "Mechanics' 

Liens,"  f  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 

FINDINGS. 

Br  arbitrators,  see  "Arbitration  and  Award," 

f  2. 
Re-riew  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,**  {  U. 


FIRE  ESCAPES. 


See  "Negligence." 


HRE  INSURANCE. 


See  "Insoraoce.' 


FIRES. 


See  "NegBgence,"  |  4. 

Caused  br  operation  of  railroad,  see  "Rail- 
roads," \  8. 

Fire  department  in  cities,  see  "Municipal  Cor- 
porations," i  8. 

FISH. 

Under  Rev.  St.  c  8,  I  63,  in  determining 
whether  or  not  a  fish  weir  is  in  front  of  the 
shore  or  flats  of  another,  the  criterion  is  wheth- 
er such  weir  is  so  near  with  reference  to  the 
shore  as  to  In  some  way  injurionaly  affect  the 
shore  owner  in  the  enjoyment  of  his  rights. — 
Sawyer  v.  Beal  (Me.)  848. 

Brldence  in  an  action  to  recover  a  penalty 
for  maintaining  a  fish  weir,  under  Rev.  St. 
c.  3.  8  63,  held  to  show  that  the  fish  weir  was 
an  injury  to  plaintiff's  enjoyment  of  his  shore 
rights.- Dnnton  v.  Parker  (Me.)  1115. 

Evidence  held  sufficient  to  authorize  mainte- 
nance of  an  action  by  the  plaintiff  against  those 
not  claiming  to  have  any  title  whatever  or 
right  to  the  possession  of  the  shore  for  illegally 
maintaining  fish  weir.— Dnnton  t.  Parker 
(Me.)  1115. 

In  an  action  to  recover  a  penalty  provided  by 
Rev.  St  c  3.  i  63,  for  maintaining  a  fish  weir, 
evidence  held  to  show  that  the  weir  was  not  one 
"the  materials  of  which  are  chiefly  removed  an- 
nually," and  consequently  the  statute  is  applica- 
ble.—Dnnton  V.  Parker  (Me.)  1115. 

An  action  to  recover  a  penalty  under  Rev. 
St.  c.  8.  I  63,  for  maintaining  a  fish  weir  "in 
front  of  the  shore  or  flats  of  another,"  cannot 
be  maintained  unless  it  appears  that  it  is  so  sit- 
uated as  to  seriously  affect  plaintiff  in  the  en- 
Joyment  of  his  rights  as  owner.— Dunton  v. 
barker  (Me.)  1115. 

FIXTURES. 

The  burden  of  showing  the  existence  of  the 
requisites  necessary  to  effect  a  merger  of  a 
chattel  into  realty  is  upon  the  party  claiming  a 
merger.- Hayford  v.  Wentworth  (Me.)  940. 

The  question  of  the  existence  of  any  'of  the 
requisites  necessary  to  effect  a  merger  of  a 
chattel  into  realty  is  a  question  of  mixed  law 
and  fact.— Hayford  v.  Wentworth  (Me.)  940. 

A  tenant,  putting  In  a  water-closet,  may 
transfer  the  same  to  his  successor  in  the  ten- 
ancy, and  the  iast  tenant  thus  acquiring  It 
may  remove  it  during  his  term.— Hayford  v. 
Wentworth  (Me.)  940. 

The  fact  that  a  water-closet  was  connected 
with  a  soil  pipe,  also  put  in  by  the  tenant  and 
left  by  him  affixed  to  the  realty,  does  not  pre- 
vent his  removing  the  water>cl6set.— Hayford  v. 
Wentworth  (Me.)  940. 

A  tenant,  in  the  absence  of  objection  from 
the  landlord,  has  the  right  to  annex  temporarily 
thereto  chattels  for  his  own  comfort,  and  may 
remove  them  durine  his  term.— Hayford  v. 
Wentworth  (Me.)  940. 

A  water-closet  put  into  a  business  office  by  a 
tenant  at  will  for  his  own  use,  and  which  can 
be  removed  without  material  injury  to  the 
realty,  held  not  a  fixture.— Hayford  v.  Went- 
worth (Me.)  940. 

The  physical  character  of  the  annexation  of 
a  chattel  to  land  or  buildings  does  not  alone 
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determine  the  qnestlon  whether  the  Chattel  Is 
merged  in  the  realto.— Hayford  t.  Wentworth 
(Me!)  940. 

To  effect  •  merger  of  a  chattel  into  realty, 
there  mnit  be  an  aetnal  jphyaical  annexatiou, 

an  adaptability  for  use  with  that  part  ot  the 
realty  to  which  it  is  annexed,  and  an  intention 
to  make  it  a  permanent  accession. — Haytord  T. 
Wentworth  (Me.)  1940. 

To  render  chattels  a  iiart  of  the  realty,  there 
must  be  actual  annexation,  with  an  intent'  to 
make  a  permanent  accession  to  the  freehold. — 
Temple  Co.  t.  Penn  Mut.  Life  Ins.  Co.  CN.  J. 
Sup.)  29S. 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  {  8. 

FOG. 

Collision  In  fog,  see  "Collision,"  |  1. 

FOLLOWING  TRUST  PROPERTY. 

See  "Tmsts,"  i  6. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  "LandloEd  and  Tenant,"  I  7. 

FORECLOSURE. 

ot  judgment  lien,  see  "Judgment,"  {  8. 
Of  lien,  see  "Mechanics'  Liens."  {  5. 
Of  mortgage,   see   "Chattel  Mortgages,"   i  4; 
"Mortgages,"  {{  5,  6. 

FOREIGN  ADMINISTRATION. 

See  "Bxecntors  and  Administrators,"  (  8. 

FOREIGN  CORPORATIONS. 

See  "Associations";    "Corporations,"  |  18. 

FOREIGN  GUARDIANSHIP. 

See  "Guardian  and  Ward,"  I  8. 

FOREIGN  RECEIVERSHIP. 

Rights  of  foreign  receivers  as  against  domestle 
creditors  of  corporation,  see  "Corporations," 
i  10. 

FOREIGN  WILLS. 

See  "Wills,"  |  4. 

FORFEITURES. 

For  causing  death,  see  "Death,"  {  1. 
Of  insurance,  see  "Insurance,"  §  6. 
Of  lease,  see  "Landlord  and  Tenant,"  {  2, 

FORMER  ADJUDICATION. 

See  "Judgment,"  {{  6,  7. 

FORMS  OF  ACTION. 

See  "Assumpsit,  Action  of";  "Ejectment?'; 
"Entry,  Writ  of;  "Replevin";  "Trespass,'* 
I  1;   "Trover  and  Conversion." 

FRANCHISES. 

See  "Taxation,"  i  1. 

Corporate  franchises,  see  "Corporations,"  |  2. 


FRAUD. 


See  "Falw  Pretenses"; 
ances." 
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in  porMcuIor  danes  of  eom)eyaHee$,  eontractt, 
or  trantactlona. 

See  "Insurance,"  f  6;   "Release."  i  2. 

I   1.    A«iioB«. 

In  an  action  for  deceit,  H  Is  propo'  to  arer 
in  the  declaration  drcumstances  nnder  which  the 
fraudolent  representations  were  made,  aud  the 
manner  in  which  the  plaintiff  was  prejudiced  by 
relying  thereon. — Northwestern  Mut.  Life  Job. 
Co.  V.  BreanUgam  (N.  J.  Sup.)  22& 

Bvidence  in  action  for  deceit  in  procuring  stock 
subscription  held  insufficient  to  sustain  plaintiiTs 
daim.— WUlock  v.  Dilworth  (Pa.)  278. 

FRAUDS,  STATUTE  OF. 

Reqnirements  as  to  -eq^ress  tmsts,  see  "Trusts," 
{  1. 

f   1.    ProBKlses  to  aaswer  for  doM,  de- 
fault. OT  nlseanrias*  of  asMtkor. 

Where  credit  for  goods  delivered  to  R.  was 
given  to  B.  as  well  as  to  defendant,  defend- 
ant's promise  to  pay  is  collateral,  and  there- 
fore required  to  be  in  writing.— Matteaon  v. 
Moone  (R.  I.)  1068. 

i  2.    AKveemeats   mot   to  bo   pevforased 
wlthia  one  year. 

An  agreement  is  not  within  statute  of  frauds, 
where  it  may  by  any  possibility  be  performed 
within  a  year. — Devalinger  v.  Blaxwell  (DeL 
Sup.)  684. 

I  8.     Baal  property   and  ostates  amd  ia- 
teresta  tbereia. 

An  agreement  held  not  within  statute  of 
frauds  as  one  for  sale  of  land. — Devalinger  v. 
Maxwell  (DeL  Sup.)  684. 

I  4.     Bales  of  Kooda. 

A  verbal  contract  for  the  sale  for  $845  of  a 
daim  against  a  third  person  held  to  be  within 
the  sixth  section  of  the  statute  of  frauds,  and 
void.— French  v.  Schoonmaker  (X.  J.  Snp.)  225. 

I  6.     Beqnlsltes  a>d  safietemay  of  wslt- 

An  unsigned  contract  to  lease  held  obnoxious 
to  the  statute  of  frauds.— Charlton  r.  Colombia 
Real  Estate  Co.  (N.  J.  Ch.)  444. 

Instrument  purporting  to  leave  certain  realty 
to  one  to  whom  it  had  been  given  by  parol  kfU 
a  sufficient  memorandum  in  writing  within  the 
Statute  of  frauds.— Shroyer  v.  Smith  (Pa.)  24. 

FRAUDULENT  CONVEYANCES. 

As  doud  on  title,  see  "Quieting  Title,"  S  L 
By  bankrupt,  see  "Bankruptcy,^'  {  1. 
By  mortgagor  of  chattels,  see  "Chattel  Mort- 
gages," i  2. 

S    1.    Transfers  and  transaotlona  litTalid. 

Where  a  husband  assigns  to  his  daughter  all 
the  right  to  the  sum  insured,  in  the  event  of 
his  death,  in  an  endowment  insurance  poli(7, 
such  assignment  was  not  fraudulent  as  to  bis 
creditors.— Pulsifer  v.   Hussey   (Me.)   1076. 

On  a  creditors'  bill  against  the  grantee  to 
compel  reconveyance  aud  removal  of  a  cloud,  it 
is  not  necessary  to  allege  or  prove  knowledge 
on  the  part  of  the  grantee  of  the  fraudulent 
intent  of  the  grantor. — Spear  r.  Spear  (Me.) 
1106. 

A  conv^ance  from  a  father  to  his  sou  when 
the  former  is  largdy  in  debt,  in  consideration 
of  an  agreement  for  support,  is  prima  fade 
fraudulent  as  against  existing  creditors. — Spear 
T.  Spear  (Me.)  1106. 
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The  qn«st1on  as  to  wbetber  a  yohintary  oon- 
Teyance  is  Toid  depends  on  snrroanding  dr- 
cnmstances  and  the  resultinf  ability  of  cred- 
itor* to  collect  the  indebtedness  due. — Spear  v. 
Spear  (Me.)  1106. 

Facta  held  to  show  that  certain  conveyances  by 
a  debtor  were  in  trust,  and  fraudulent  and  Toid 
as  to  creditors.— Spuck  r.  Logan  (Md.)  989. 

Payment  of  a  sufficient  consideratiou  for  a 
conveyance,  (raodulent  as  to  the  grantor's  cred- 
itors, held  not  sufficient  to  sustain  the  same.— 
Spuck  V.  Logan  (Md.)  889. 

Purchaser  of  peraonalty,  paying  for  same  and 
leaving  property  in  hands  of  seller,  takes  risk 
of  subsequent  purchaser  or  execution  creditor. 
—White  V.  Gunn  (Pa.)  901. 

Control  of  purchaser  of  personalty  of  the  sub- 
ject  of  the  sale  held  anfflcient  as  against  an  , 
execution  creditor.— White  y.  Oonn  (Pa.)  901. 

S   S.    Blchta   and    llablUtlea    of   parties 
aad  purchasers. 

Bill  for  reconveyance  of  realty  held  not  to 
show  such  fraud  in  original  conveyance  to 
avoid  alimony  as  to  preclude  relief. — Stockwell 
v.  Stockwell  (N.  H.)  701. 

A  judgment^  creditor  of  a  fraudulent  grantee, 
who  has  levied  upon  the  goods  fraudulently 
conveyed,  held  not  a  bona  fide  purchaser,  un- 
der Gen.  St  p.  1605,  {  15.— Richardson  v.  Gerli 
(N.  J.  Ch.)  43a> 

Purchaser  from  fraudulent  grantee  held  pro- 
tected by  St.  13  Eliz.  c.  5.— Boyer  t.  Weimer 
(Pa.)  21. 

I  8.     Kemedles  of  evoditors  and  pnrehaa- 
•rs. 

Evidence  held  admissible  to  show  that  the 
grantee  knew  intermediate  conveyances  were 
fraudulent.— Lesser  v.  Brown  (Oonn.)  205. 

Plaintiff  in  an  action  to  subject  land  as  fraud- 
alently  conveyed  held  entitled,  where  a  grantor 
testified  that  he  received  certain  money  for 
his  cogiTeyance  and  used  it  in  making  a  pur- 
chase, to  show  that  liis  purchase  was  before 
his  conveyance,  and  to  obtain  a  confession 
that  he  did  not  know  where  the  money  he  re- 
ceived went. — Lesser  v.  Brown  (Conn.)  206. 

Testimomr  held  sufficient  to  sustain  a  find- 
ing that  plaintiff's  judgment  was  based  on  a 
debt  existing  l)efore  the  fraudulent  convey- 
ance.— Lesser  t.  Brown  (Conn.)  205. 

While  an  ineffectual  attachment  of  property 
standing  in  the  name  of  the  debtor's  wife  was 
pending,  and  more  than  four  months  thereaft- 
er, the  debtor  filed  his  petition  in  bankruptcy 
and  was  discharged.  Ueld,  that  a  judgment 
in  attachment  recovered  was  only  against  the 
property  claimed  to  have  been  attached,  and, 
where  the  attachment  was  ineffectual,  com- 
plainants were  not  entitled  to  relief  by  cred- 
itors' suit— Fletcher  v.  Tuttle  (Me.)  1110. 

Where  complainants  sued  and  attempted  to 
attach  certain  realty,  the  legal  title  to  which 
was  never  in  the  defendant,  out  which  he  had 
caused  to  be  conveyed  to  his  wife  to  defeat  his 
creditors,  the  attempted  attachment  was  in- 
effectual.—Fletcher  V.  Tuttle  (Me.)  1110. 

WhMe  a  debtor  purchased  land  and  caused 
the  title  to  be  conveyed  by  a  third  person  to 
his  wife,  his  creditor  must  resort  to  equity  to 
reach  the  property  standing  in  the  name  of  the 
wife.— Fletcher  v.  Tuttle  (Me.)  1110. 

Where  a  levying  creditor  has  obtained  title 
to  property  fraudulently  conveyed  by  his  debt- 
or, ne  may  maintain  an  action  at  law  to  recov- 
er possession  or  sue  in  equity  to  have  the  cloud 
on  his  title  removed.— Fletcher  v.  Tuttle  (Me.) 
1110. 

Where  title  to  realty  had  been  conveyed  to 
defraud  creditors,  attachment  may  be  made  by 
a  creditor,  and  the  property  sul>8equently  seised 


on  execution  as  if  no  such  eonveyanee  had  been 
made.— Fletcher  v.  Tuttle  (Me.)  1110. 

Plaintiffs,  to  whom  a  fraudulent  grantor  had 
been  continuously  indebted  from  a  time  prior 
to  the  conveyance  until  his  insolvency,  held  not 
debarred  from  the  right  to  attack  such  con- 
veyance, on  the  ground  that  they  were  subse- 
quent creditors. — Spuck  v.  Logan  (Md.)  988. 

A  conveyance  which  is  merely  colorable,  and 
in  fact  a  secret  trust  for  the  grantor,  held  void 
as  against  both  the  grantor's  prior  and  subse- 
quent creditors.— S^uck  v.  Logan  (Md.)  989. 

That  one  having  an  unliquidated  claim  in  liti- 
gation against  a  grantor  intended  to  be  defraud- 
ed by  the  convevauce  had  not  recovered  judg- 
ment held  DO  objection  to  the  right  of  other 
creditors  defrauded  to  set  aside  the  convey- 
ance.—Spuck  V.  Logan  (Md.)  988. 

A  creditor,  to  sue  to  set  aside  a  fraudulent 
couveyauce,  must  have  a  lien,  which  is  not 
created  by  a  foreign  judgment--Guy  B,  Waite 
Co,  V.  Otto  (N.  J.  Ch.)  425. 

Instruction,  in  ejectment,  as  to  title  acquired 
where  there  was  no  evidence  of  fraud  In  the 
conveyance,  held  unauthorized. — ^Boyer  t.  Wei- 
mer (Pa.)  21. 

Good  faith  in  the  sale  of  a  brick  plant,  and 
sufficiency  of  change  of  possession,  held  a  ques- 
tion for  the  jury.— White  v.  Gunn  (Pa.)  901. 

Where  an  action  at  law  was  dismissed  prior 
to  the  bringinj;  of  a  bill  for  injunction  to  pre- 
vent the  disposal  of  a  fund  belonging  to  de- 
fendant, and  the  defendant  had  left  the  state, 
chancery  held  to  have  jurisdiction  of  the  is- 
sues in  the  law  action.— Hanks  v.  Hanks  (Vt.) 
959. 

Plaintiff  in  an  action  at  law  held  entitled  to 
an  injunction  restraining  a  party  who  had  be- 
come bail  for  an  absconding  defendant,  and 
had  received  a  fund  from  the  defendant  to 
secure  him,  from  transferring  the  fund  to  de- 
fendant during  a  reasonable  time  for  the  prose- 
cution of  the  action  at  law.— Hanks  t.  Hanks 
(Vt)  968., 

GAME. 

See  "Pish." 

Subject  and  title  of  game  law.  see  "Statutes," 
S  2. 

GAMING. 

f  1.     Oamblinc   aontraot*   and   tranaae- 
tions. 

Money  deposited  under  a  wagering  agreement 
upon  a  rise  or  fall  in  the  price  of  stocks  may 
be  recovered  by  the  depositor. — Van  Pelt  v. 
Schanble  (N.  J.  Err.  &  App.)  487. 

Money  deposited  under  a  wagering  agree- 
ment may  be  recovered  upon  the  common  count 
for  money  had  aud  received.— Van  Pelt  v. 
Schaubie  (N.  J.  Err.  &  App.)  437. 

GARNISHMENT. 

Sea  "Attachment." 

{   1.    Persona    and    property    snbjoct    to 
Kamiahment. 

Where  one  interested  in  an  estate  executed 
an  assignment  of  all  money  to  become  due  liim 
to  a  third  party,  and  it  was  recorded,  and  no- 
tice was  given  to  the  administrator,  the  assign- 
ment was  sufficient  as  against  a  subsequent 
trustee  process.- Howe  t.  Howe  (Me.)  908. 

An  assignment,  not  effective  to  charge  the 
holder  of  a  fund  as  debtor  to  an  assignee  until 
notice  of  the  assignment,  held  complete  aa 
against  creditors  of  the  assignor.  —  Howa  t. 
H»we  (Me.)  808. 
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Alt  asBlgnment  gtvea  as  collateral  Mcnrity  JMfi 
not  aecarity  for  aavances  made  after  the  attach- 
ment—Howe T.  Howe   (Me.)   908. 

I  X.    PriKiaadiBcs  to  sappavt  or  caf  «*«•. 

Where  plaintiff  b7  troatee  process  attaches 
the  principal  defendant's  distnbutive  share  in 
the  hands  of  an  administrator,  the  latter  could 
not  set  off  a  demand  dne  him  indiTidoallr. — 
How*  T.  Howe  <Me.)  908. 

GAS. 

See  "Negligence,"  H  1.  8. 

Gas  lease,  see  "Mines  and  Minerals,"  |  1. 

Taxation  of  gas  companies,  see  "Taxation,"  f  1. 

Where  yacant  premises  are  injured  by  leak- 
age and  explosion  of  gas,  the  ezploHion  being 
immediately  occasioned  by  a  policeman  present- 
ing a  lighted  candle  at  a  cellar  opening,  the 
leakage  is  the  efficient  cause  of  the  injury. — 
Consolidated  Oas  Co.  r.  Getty  (Md.)  660. 

It  is  not  negligence,  contributing  to  the  in- 
Jury  to  a  vacant  house  by  a  leakage  and  conse- 
quent explosion  of  gas,  that  the  owner  left  the 
premises  without  inspection  for  almost  a  month. 
—Consolidated  Gas  Co.  v.  Getty  (Md.)  660. 

Evidence,  in  an  action  against  a  gas  company 
for  damages  by  a  leak  and  consequent  explo- 
sion, held  to  render  for  the  jury  the  question  of 
the  company's  negligence  in  failing  to  ^discover 
the  leak.— Consolidated  Gas  Co.  v.  Getty  (Md.) 
660. 

A  provision  in  a  charter  of  a  gaslight  com- 
pany authorizing  it  to  lay  gas  pipes  in  the 
streets  of  a  certain  town  and  its  vicinity  held 
not  to  authorize  it  to  lay  pipes  in  the  streets 
of  other  places  constituting  independent  mu- 
nicipal governments. — Borough  of  Madison  v. 
Moristown  Gaslight  Co.  (N.  J.  Err.  &  App.) 

The  authority  conferred  on  a  gaslight  com- 
pany by  its  charter  to  sell  gas  for  ItghtiUg  in 
the  town  and  its  vicinity  does  not  authorize 
it  to  enter  into  an  independent  «nunicipality 
and  lay  pipes  in  the  streets  thereof. — Borough 
of  Madison  v.  Morristown  Gaslight  Co.  (N.  J. 
Err.  &  App.)  439. 

Eridence  in  action  for  injuries  caused  by 
inhaling  escaping  gas  held  not  to  show  plaintiff 
guilty  of  contributory  negligence  as  a  matter 
of  law. — Apfelbach  v.  Consolidated  Oas  Co. 
(Pa.)   359. 

Natural  gas  company,  incorporated  under  Act 
May  29,  1885,  cannot  maintain  on  its  right  of 
way  a  telegraph  or  telephone  line. — Woodv  t. 
Greensboro  Natural  Gas  Co.  (Pa.)  470. 

GENERAL  APPEARANCE. 

See  "Appearance." 

GIFTS. 

By  husband  to  wife,  see  "Husband  and  Wife," 

8  1. 

i   1.    Imter  tItos. 

Husband's  transfer  of  corporate  stock,  held 
by  himself  and  wife  as  joint  tenants,  to  pur- 
chaser, presumed  rightful. — Bauernscbmidt  v. 
Bauernschmidt  (Md.)  637 :  Baltimore  Trust  & 
Guarantee  Co.  v.  Same,  Id. 

Mere  declarations  of  a  husband  that  whoever 
lives  the  longest  of  himself  and  wife  shall  have 
everything  do  not  constitute  a  gift. — Bauern- 
schmidt V.  Bauernschmidt  (Md.)  637;  Baltimore 
Trust  &  Guarantee  Co.  v.  Same,  Id. 

Husband's  deposit  of  securities  in  safe  depos- 
it box  in  name  of  himself  and  wife  held  not  to 
constitute   a  gift   to   wife.— Bauernschmidt  T. 


BanenMchmldt  (Md.)  087;  Baltlmora  Troat  & 
Guarantee  Co.  v.  Same,  Id. 

Circumstances  held  not  to  ohow  completed 
gift  of  corporate  stock  by  a  husband  to  a  'wife. 
-Bauernschmidt  v.  Bauemsdunidt  (Md.)  ti37; 
Baltimore  Trust  &  Guarantee  Co.  v.  Same,   Id. 

A  note  given  by  the  maker  therein  to  the 
payee,  to  whom  he  is  not  indebted  at  the  time, 
cannot  be  enforced  as  against  the  maker's  es- 
tate after  liis  death.— De  Grange  v.  I>e  Grange 
<Md.)  663. 

Where,  after  suit  to  compel  repaymeiit  of 
money  transferred  by  an  incompetent,  a  gunrd- 
ian  is  appointed,  tiie  court  should  order  the 
money  to  be  paid  to  him. — ^Polt  y.  Polt  (Pa.) 
577. 

Decree  compelling  the  repayment  of  money 
given  by  father  to  son,  becnife  of  the  former's 
mental  incapaci^,  Jttld  jastified.— P<dt  T.  Polt 
(Pa.)  677.    *~       '  ' 

GOOD  FAITH. 

Of   purchaser,   see    "Bills    and    Notes,"    |    2; 
"Fraudulent  Conveyances,"  {  2;  "Satea,"  i  5. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands.** 

GROUND  RENTS. 

An  agreement  designed  to  extingidah  flie 
ground  rent  on  a  certain  leasehold  estate  Md 
operative  thereto,  though  the  owners  of  a  por- 
tion of  the  estate,  on  which  the  rent  could  not 
In  an7  event  be  enforced,  were  omitted  there- 
from.—Jones  V.  Bose  (Md.)  69. 

The  estoppel  of  owners  of  a  portign  «f  a 
leasehold  estate  to  assert  the  ground  rent 
against  certain  portions  of  such  estate  hM  to 
also  operate  after  snch  owners  had  purchased 
the  fee.— Jones  v.  Rose  (Md.)  69. 

In  a  deed  partitiouing  a  leasehold  estate,  an 
appropriation  of  certain  undivided  portion 
thereof  to  the  payment  of  the  gronnd  rent 
held,  as  between  the  parties,  to  exonerate  the 
balance  of  the  property  from  such  rent.— ^onea 
V.  Bose  (Md.)  &i. 

GUARANTY. 

See  "Principal  and  Surety." 
By  corporation,  see  "Corporations,**  |  8. 
Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  {  1. 

GUARDIAN  AND  WARD. 

{   I.    Oastody  and  ears  of  'ward's  perraoa 
and  estate. 

The  welfare  of  a  child  held  to  be  the  con- 
trolling question  in  determining  whether  its  cus- 
tody should  be  awarded  to  a  foreign  guardian.— 
Hanrahan  v.  Sears  (N.  H.)  702. 

I  S.    AeeovatlnB  amd  settleneat. 

In  a  bill  by  a  ward  against  his  former  guard- 
ian to  impeach  a  final  settiement,  an  allegation 
that  the  ward's  consent  was  obtained  by  fraud 
KM  not  to  constitute  a  direct  attack  upon  the 
validity  of  a  decree  appro'ving  the  final  settie- 
ment.—Seoville  V.  Brock  (Vt)  177. 

Bill  by  a  ward  against  his  former  guardian 
to  impeach  a  final  accounting  held  demurrable^ 
becanse  showing  that  the  matters  complained 
of  were  res  judicata.— BcoTilla  T.  BrocK  (Vt) 
177. 
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A  foreign  gnardian  M«ld  entitled  to  maintain 
habeas  corpoa  for  the  cnatody  of  a  minor  ward 
liylna  In  tne  state.— Hanrahan  t.  Sears  (N.  H.) 
702. 

HABEAS  CORPUS. 

Right    of   foreign    gnardian   to   maintain,    aee 
•'Guardian  and  Ward,"  {  8. 

HARMLESS  ERROR. 

In  dTil  actions,  see  "Appeal  and  Error,"  |  12. 
In  criminal  prosecutions,  see  "Criminal  Lav," 
114. 

HAWKERS  AND  PEDDLERS. 

Validity  of  license  law  as  denial  of  equal  pro- 
tection of  laws,  see  "Constitutional  Law,"  |4. 


HEALTH. 


i  1. 


Boards  of  kemltli  and  aanltaxy  of> 
fleers. 

Town  held  not  liable,  under  Iaws  1899,  p. 
33o,  c.  100,  {  1,  to  compensate  doctor  attending 
case  of  contagious  disease  in  quarantined  fam- 
ily, under  employment  by  its  head.— FettengiU 
\:  Town  of  Amherst  (N.  H.)  044. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  8. 

HEIRS. 

See  "Descent  and  Distribntion." 

HIGHWAYS. 

See  "Bridges";  "Municipal  CorporBtions,"  H  7, 
8:  "Navigable  Waters/*  {  1;  "Turnplltes  and 
Toll  Koads." 

Accidents  at  railroad  crossings,  see  "Railroads," 
f  &• 

As  boundaries,  see  "Boundaries,"  {  1. 

Condemnation  of  lands  or  easements  for  high- 
way, see  "Eminent  Domain,"  {  2. 

Necessity  of  consent  of  abutting  owner  to  es- 
tablishment of  street  railroad  on  highway,  sec 
"Street  Railroads,"  {  1. 

Rights  of  railroads  to  use,  see  "Railroads,"  {  L 

I   1.    Establiahment,  alteratloa,  and  dia- 
eontlavaitee. 

Under  Pub.  8t.  c.  (SS,  f  2,  relating  to  ai^i>eal8 
in  highway  proceedings,  a  taxpayer  or  citizen, 
who  shows  no  special  injury  different  from  that 
of  the  public  in  general,  has  no  right  of  appeal. 
—Bennett  v.  Town  of  Tuftonborough  (N.  H.) 
700. 

Inhabitants  and  taxpayers  of  a  town  are  not, 
as  such,  pai-ties  to  highway  proceedings. — Ben- 
nett T.  Town  of  Tuftonborough  (N.  H.)  700. 

A  vote  by  a  town  to  rescind  the  action  of  the 
selectmen  in  laying  out  a  highway  held  to  dis- 
continue the  highway. — Bracltett  v.  Mclntire 
(S.  H.)  705. 

A  slight  variation  in  laying  out  •  public  road, 
due  to  the  erection  of  houses  by  the  prosecutors 
on  the  line  described  in  the  application,  will  not 
nullify  the  proceedings. — Whittingham  v.  Hop- 
kins (N.  J.  Sup.)  250. 


The  court,  on  appeal  in  a  road  case,  may 
determine  that,  on  the  facts  as  found,  the 
conclusion  of  the  lower  court  as  to  the  law 
was  unwarranted. — Daughters  of  American 
Revolution  v.  Schenley  (Pa.)  366. 

i  S.    Hicltway  dlatriets  and  offloera. 

Act  April  24,  1894  (Oen.  St.  p.  28G4),  by 
which  the  functions  of  county  road  boards  were 
transferred  to  the  boards  of  chosen  freeholders, 
is  valid,  notwithstanding  the  functions  of  the 
road  board  in  Essex  county  diffved  from  those 
permitted  to  road  boards  iu  other  counties. — 
Bowman  v.  Board  of  Chosen  Freeholders  of  Es- 
sex County  (N.  J.  Sup.)  818. 

i  8.    Taxes,   assessasemts,   and  work   om 
Uskways. 

Certiorari  to  set  aside  an  assessment  levied 
under  the  public  road  act  of  March  12,  1893. 
should  not  be  granted,  unless  the  certiorari  is 
applied  for  wiuin  30  days  after  the  confirma- 
tion of  the  assessment.— United  New  Jersey  B. 
&  Canal  Co.  v.  Oummere  (X.  J.  Sup.)  520. 

I  4.     Regalation  and  nse  for  traTel. 

Liability  of  county  commis.sioners  for  injuries 
resulting  from  defective  condition  of  roads  held 
to  arise  only  under  Code  I'ub.  Oen.  Laws,  art. 
26,  U  1,  2.— Baltimore  County  Com'rs  v.  Wil- 
son (Md.)  71. 

Acts  1900,  c.  685,  H  188-190,  in  effect  de- 
priving county  commissiouers  of  the  authority 
over  roads  given  them  by  Code  Pub.  Gen. 
Laws,  art.  25.  (g  1,  2,  held  to  take  away  their 
liability  for  injuries  resulting  from  defective 
roads.  —  Baltimore  County  Com'rs  v.  Wilson 
(Md.)  71. 

The  owner  of  a  traction  engine  held  respon- 
sible for  accidents  caused  by  his  carelessness 
in  moving  it  on  u  highway.— Miller  v.  Addison 
(Md.)  967. 

An  instruction  on  negligence,  in  an  action 
against  the  owner  of  a  traction  engine  for 
frightening  a  horse,  held  to  cover  refused  in- 
structions, if  there  was  evidence  of  defendant's 
negligence.— Miller  v.  Addison   (Md.)  967. 

Evidenct  examined,  in  an  action  against  the 
owner  of  a  traction  engine  for  frightening  a 
horse,  and  held  to  make  it  a  question  for  the 
jury  whether  defendant  had,  in  moving  the 
engine,  been  guilty  of  negligence.— Miller  T.  Ad- 
dison (Md.)  967. 

Iu  an  action  for  injuries  resulting  from  col- 
lision of  plaintiff  with  defendant's  carriage, 
preponderance  of  evidence  held  to  show  con- 
tributory negligence  in  plaintiff. — Pick  v.  Thurs- 
ton (B.  L)  OOO. 

In  au  action  for  injuries  resulting  from  col- 
lision of  plaintiff  with  defendant's  carriage, 
preponderance  of  evidence  held  to  show  that 
defendant  was  guilty  of  no  negligence.— Pick  v. 
Thurston  (R.  I.)  600. 

In  an  action  for  personal  injuries  from  col- 
lision with  defendant's  carriage,  evidence  held 
to  show  that  plaintiff  was  riding  on  the  left 
side  of  the  road.— Pick  v.  Thurston  (R.  I.)  600. 

Under  Gen.  Laws  1896,  c.  74,  I  1,  a  person 
injured  by  collision  with  a  carriage  while  rid- 
ing a  bicycle  on  the  left  side  of  the  road  must 
show  an  excuse  for  being  there,  to  attribute 
uegligence  to  the  driver  of  the  carriage.- Pick  v. 
Thurston  (R.  L)  600. 


See  "Sunday.* 


HOLIDAYS. 
HOMICIDE. 


Under  Act  May  16,  1801  (P.  L.  75),  giving  '  change  of  venue,  see  "Criminal  Law,«  (  8. 
a  right  of  appeal  to  abutting  owners  from  or-  ^^p^^  testimony  see  "Criminal  Uw "  |  8. 
dinances  opening,  widening,  extending,  or  oth-  -^    ,     ,  w,. 


erwise  improving  any  street,  no  appeal  lies 
from  the  vacating  of  a  street.— Daughters  of 
American  Revolution  t.  Schenley  (Pa.)  366. 


f    1.    ICnrder. 

I'he  malice  requisite  to  the  crime  of  murder, 
under  Pub.  St.  c.  278,  i  1,  is  not  an  inference 
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of  law  from  the  act  of  klUing,  bat  mast  be 
found  b7  the  jury  on  competent  eridence.— 
State  ▼.  Greenleaf  (N.  H.)  38. 

Under  Pub.  St.  c.  278,  {  1,  held,  that  the  dis- 
tinction between  the  defrrees  of  murder  does 
not  depend  on  malice,  but  whether  the  killing 
is  deliberate  or  in  the  perpetration  of  a  felony. — 
State  V.  Greenleaf  (N.  EL)  38. 

Under  Pub.  St.  c.  278,  {  1,  in  order  to  convict 
of  murder  in  the  first  degree,  the  state  must 
show,  not  only  malice,  but  a  deliberate  killing, 
or  that  the  ciime  was  committed  in  an  attempt 
to  perpetrate  one  of  the  felonies  enumerated  In 
the  statute.— State  v.  Greenleaf  (N.  H.)  38. 

Under  Pub.  St.  C..278,  |  1,  in  order  to  consti- 
tute murder  in  the  first  degree,  design  to  kill 
mast  precede  the  killing  by  some  appreciable 
space  of  time.-.-State  v.  Greenleaf  (N.  H.)  38. 

Under  Pub.  St.  c.  278,  §  1,  making  murder 
committed  in  an  attempt  to  commit  rape  murder 
in  the  first  degree,  that  the  attempt  was  not  far 
advanced  does  not  lessen  the  offense. — State  t. 
Greenleaf  (N.  H.)  38. 

On  a  prosecution  for  mnrder  In  the  first  de- 
gree, under  Pub.  St.  c.  278,  |  1,  the  state  mast 
establish  that  accused  attempted  a  felony,  and 
that  death  occurred  as  an  outcome  of  such  atr 
tempt.-- State  y.  Greenleaf  (N.  H.)  38. 

9   2.    BEaiiaI«nsbter. 

Amendment  made  to  Gen.  Laws,  c.  282,  {  7, 
by  Pub.  St.  c.  278,  S  7,  held  not  to  abolish  dla- 
tinction  between  murder  and  manslaughter. — 
State  V.  Greenleaf  (N.  H.)  38. 

(  3.     ETldeno*. 

On  a  prosecution  for  mnrder  in  the  first  de- 
gree, under  Pub.  St.  c.  278,  $  1,  malice  and  de- 
liberatiou  held  properly  shown  by  circumstantial 
evidence.— State  v.  Greenleaf  G<.  H.)  38. 

Under  Pub.  St.  c.  278,  $  1,  making  deliberate 
and  premeditated  killing  murder  in  the  first  de- 
gree, there  can  be  no  conviction  in  the  first  de- 
gree, unless  malice  and  deliberation  be  shown 
beyond  a  reasonable  doubt— State  T.  Greenleaf 
(N.  H.)  38. 

S  4.     Trial. 

On  a  prosecution  for  mnrder,  evidence  hetd 
sufficient  to  warrant  submission  to  the  jury  of 
the  question  whether  accused  killed  deceased, 
whether  it  was  done  with  malice  and  premed- 
itation, and  whether  it  was  done  in  an  attempt 
to  commit  a  felony.— State  t.  Greenleaf  (N.  H.) 
38. 

Instruction  on  trial  for  mnrder,  where  defense 
was  that  it  was  committed  while  delirious  from 
typhoid  fever,  held  snflScient.— Oommonwealth 
V.  Gearhardt  (Pa.)  1029. 

HOSPITALS. 

See  "Asylums." 

Exemption  from  taxation,  see  "Taxation,"  |  1. 

HUSBAND  AND  WIFE 

See  "Bigamy";  "Curtesy";  "Divorce";  "Dow- 
er";   '^Marriage." 

Adultery,  see  "Adultery." 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," {  1;  "Executors  and  Administrators," 
i  2. 

}  1.  OonTeyaaoea,  oomtraots,  and  other 
tramaaotloM  bettrreen  husband 
and  wife. 

Where  a  husband  executes  a  bill  of  sale  to  a 
third  person,  who  executes  one  to  the  wife, 
it  conveys  title,  where  both  bills  of  sale  were 
banded  to  the  wife  without  actual  delivery  in- 
to the  hands  of  the  third  party.— Kulin  t.  Heller 
(N.  J.  Sup.)  519. 


On  an  laaae  whether  there  had  been  a  snffident 
delivery  of  property  alleged  to  have  been  given 
to  a  married  woman,  evidence  Iteld  sufficient  to 
justify  a  finding  that  the  husband  had  never  been 

;  in    possesaion    of    the    property.  —  Fletcher    v. 

j  Wakefield  (Vt)  1012. 

J  At  common  law,  a  married  woman  may  hold 
personal  property  which  comes  to  her  by  gift 

!  from  her  husband,  as  against  creditors  of  the 
husband  who  become  such  after  the  gift  ia  made. 
—Fletcher  v.  Wakefield  (Vt)  1012. 

Under  Acts  1884,  p.  119,  No.  140,  a  married 
woman  is  not  by  implication  prohibited  from 
holding  personal  property  which  comes  to  her  by 
gift  from  her  husband.- Fletcher  v.  Wakefield 
(Vt)  1012. 

I  8.    Wife's  separate  estate. 

A  purchaser  of  land  from  a  married  woman 
under  a  contract  unenforceable  for  want  of  an 
acknowledgment  held  not  entitled  to  compel  a 
conveyance  against  the  vendor's  subsequent 
grantee  with  notice.— Ten  Eyck  v.  Saville  (N. 
J.  Oh.)  810. 

Property  purchased  by  wife  with  income  of 
her  business  held  hw  separate  property. — Car- 
son V.  Carson    (Pa.)  348. 

On  an  Issue  whether  a  husband  or  wife  own<;d 
a  certain  piano,  evidence  that  the  piano  was  In- 
sured in  her  name  with  the  knowledge  aud  ac- 
gnleecence  of  the  husband  was  admissible. — 
Fletcher  v.  Wakefield  (Vt)  1012. 

i   3.    AotloM. 

Husband,   in   possession  of  wife's  land,  AeM 
entitled  to  sue  for  tortious  injury  to  his  cn^.- 
^  Chorman  v.  Queen  Anne's  R.  Co.  (Del.  Super.) 
I  687. 

I  Under  2  Gen.  St  p.  2014,  f  11,  In  an  action 
I  by  a  wife  for  the  protection  of  her  own  prop- 
'  erty,  if  she  desires  to  make  her  husband  a 
I  party,  she  must  sue  by  her  next  friend,  making 
'  her  husband  a  defendant— Bristol  t.  Skerry 
'  (N.  J.  Ch.)  135. 

A  husband  has  an  equity  in  lands  ^o  which 
his  wife  holds  title,  and,  if  a  child  be  bom  dur- 
ing coverture  and  the  husband  survives  the  wife, 
he  will  take  an  estate  by  curtesy.— Bristol  v. 
;  Skerry  (N.  J.  Ch.)  135. 

Though  a  husband  is  a  proper  party  to  a  suit 
I  by  a  wife  to  protect  her  lands,  if  he  is  made  a 
;  party,    it  should   be   as   defendant— Bristol    v. 
Skerry  (N.  J.  Ch.)  135. 

I     Husband  held  proper  party  defendant  in  suit 
I  against  wife  to  set  aside  a  deed  to  her. — Decker 
V.  Panz  (N.  J.  Ch.)  137. 

Plea  of  wife,  in  action  for  tort,  of  husband's 
presence  and  participation,  held  insufficient  to 
free  her  from  mdividual  liability,  notwithstand- 
InK  Gen.  Laws,  c.  194,  {  14.— McElroy  v.  Ca- 
pron  (R.  I.)  44. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  {  8. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  S  8. 

IMPLIED  CONTRACTS. 

See  "Assumpsit,  Action  of";    "Work  and  La- 
bor." 

IMPRISONMENT. 

See  "Arrest";    "Bail";    "False  Imprisonment" 
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IMPROVEMENTS. 

Liena,  see  "Mechanics'  Liens." 
Public  improTements,  see  "Manidpal  Corpora- 
tioDS,*'.  f  6. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  8. 

INADEQUATE  DAMAGES. 

See  "Damages,"  {  8. 

Grouna  for  new  trial,  see  "New  Trial,"  t  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Peiaous." 

INCORPORATION. 

See  "Corporations,"  S  1;    "Municipal  Corpora- 
tions," 8  1. 

INCUMBRANCES. 

On  property  of  iutestatei  see  "Descent  and  Dis- 
tribution?' S  2. 

INDEBTEDNESS. 

Ot  testator,  see  "Wills,"  {  19. 

INDEMNITY. 

See  "Principal  and  Surety." 

Indemnity  insurance,  see  "Insnrance,"  |  9. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Serrant,"  |  18. 

INDICTMENT  AND  INFORMATION. 

Defects  In,  ground  for  arrest  of  judgment,  see 
"CWmlnal  Law,"  8  13. 

For  partfeuZar  offenaet. 
See    "Adultery";     "Bigamy";     "Compounding 


Felony";    "Kmbezzlement" 
es";    "Larceny,"  §  1. 


False  Pretens- 


Violation  of  city  ordinance,  see  "Municipal  Cor- 
porations," {  6. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," S  2. 

I   1.    Formal  vequlsltea  of  ladlotment. 

Though  an  indictment  may  not  show  that  the 
grand  Jury  was  held  in  the  county  where  the 
renue  was  laid,  if  it  appear  by  the  caption  and 
tlie  record  that  the  grand  jury  was  sworn  be- 
fore the  court  sitting  at  the  county  town,  and 
that  it  reported  the  indictment  to  the  same  court, 
the  indictment  will  be  held  good.— State  v.  Bar- 
tholomew (N.  .T.  Sup.)  231. 

f   S.     Requisites  «nd  snfflelencT  of  *eeii- 
satlon. 

An  indictment  for  larceny  from  a  corporation, 
designating  it  by  the  name  by  which  it  is  com- 
monly known,  is  sufficient. — State  v.  Rollo  (Del. 
Gen.  Sess.)  683. 

An  indictment  alleging  a  larceny  from  a  des- 
ignated corporation  need  not  specifically  allege 
that  the  owner  of  the  goods  was  a  corporation, 
— Sute  T.  Rollo  (Del.  Gen.  Seas.)  683. 

The  application  for  a  bill  of  particulars 
should  be  in  writing  and  point  out  all  the  par- 
ticulars desired.— State  t.  McDaniel  (DeL  Gen. 
Sess.)   1US6. 


In  prosecution  for  obtaining  nioney  by  false 
pretenses,  defendants  held  not  entitled  to  a 
bill  of  particulars. — State  v.  McDaniel  (Del. 
Gen.  Sess.)  1050. 

T7nder  Rev.  St.  c.  124,  {  4,  an  indictment  for 
polygamy  lield  sufllcient  to  show  jurisdiction,  if 
it  avers  that  the  crime  was  committed  within 
the  county,  or  that  the  offender  resided  in  the 
countT  at  the  time  of  the  indictment,  or  was 
apprehended  therein. — State  t.  Damon  (Me.) 
845. 

In  an  indictment  for  a  statutory  crime,  it  is 
sufficient  to  charge  it  in  the  words  of  the  stat- 
ute.—State  T.  Bartholomew  (N.  J.  Sup.)  231. 

I   3.    Joinde*    of    parties,    oflenses,   aiid 
oomits,  dnplleltjr,  and  eleotlon. 

Where  a  joint  trial  of  seTeral  alleged  rlola- 
tions  of  a  local  tnition  law,  alleged  in  separate 
counts  in  an  indictment,  might  prejudice  de- 
fendant, the  court,  in  its  discretion,  may  com- 
pel the  state  to  elect— State  t.  Blakeney  (Md.) 
614. 

An  indictment  in  several  counts,  alleging  sev- 
eral violations  of  a  local  option  law,  held  not 
demurrable  on  the  ground  that  distinct  crim- 
inal charges  were  improperly  joined. — State  v. 
Blakeney  (Md.)  614. 

An  indictment  under  Crimea  Act  (P.  L.  1898. 
p.  840)  I  167,  charging  public  officer  with  em- 
bezzlement, held  not  baa  for  duplicity. — State 
T.  Bartholomew  (N.  J.  Sup.)  281. 

f  4.     BEotlom  to  qnasb   or  dlaatlss,   and 
dent  oner. 

A  general  motion  to  quash  an  Indictment  need 
not  set  out  the  reasons  relied  on.— State  v.  Mc- 
Daniel  (Del.   Gen.   Sess.)   1056. 

A  single  demurrer  or  plea  to  two  or  more 
separate  indictments  will  be  stricken  out. — State 
T,  Bartholomew  (N.  J.  Sup.)  231. 

I  S.     Amendment. 

An  information  filed  by  a  state's  attorney  may 
be  amended  by  his  successor  in  office,  on  leave 
of  court.— State  v.  Barrell  (Vt.)  183. 

The  oath  of  office  taken  by  a  state's  attorney 
is  not  an  oath  to  the  truth  of  the  allegations 
set  forth  in  an  information  filed  by  him.— State 
v.  Barrell  (Vt)  183. 


INDORSEMENT. 


note,   see 


Ot  bill   of  exchange   or  promissory 
"Bills  and  Notes,^'  {  2. 

INFANTS. 


See  "Guardian  and  Ward";  "Parent  and  Child." 

Actions  for  injuries  to  minor  child,  see  "Parent 
and  Child." 

Capacity  and  contributory  negligence  of  child 
injured  by  street  railroad  °as  question  for  ju- 
ry, see  "Street  Railroads,"  {  2. 

Care  required  as  to  children,  see  "Negligence," 
i  1. 

Negligence  impotable  to  infant,  lae  "Negli- 
gence." I  8. 

INFERIOR  COURTS. 

See  "Courts,"  t  2. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  Infor- 
mation." 

INHERITANCE. 

See  "Descent  and  Distribution.** 
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INJUNCTION. 

In  snitB  to  set  aside  fraudulent  co&yeyanees,  see 
"Fraudulent  Conveyances,"  (  8. 

Mestrainlng  xxartiexilar  acta  or  prooeedingt. 
See  "MonopoUea,"  i  1;   "Nniaance,"  tt  1.  2. 
OoUection  of  tax,  see  "Taxation,"  (  & 
Pollution  of  water  couise,  see  "Waters  and  Wa- 
ter Courses,"  {  L 

I  1.     Ifatue  *ad  Kvonnds  In,  ceneraL 

The  fact  that  a  lease  is  under  seal  held  not 
to  warrant  enjoining  action  for  rent  and  to 
cancel  the  lease.— Slater  t.  Schwegler  (N.  J. 
Ch.)   937. 

Blquity  will  not  restrain  an  action  for  rent, 
and  cancel  the  lease,  on  the  ground  that  the 
same  is  void.— Slater  v.  Schwegler  (N.  J.  Ch.) 
987. 

(   S.    SnbJ««ts  of  proteetlma  «ad  ^U«f. 

Duties  imposed  on  the  board  of  pharmacy  by 
section  8,  p.  2T6.  Acta  of  1902,  held  to  involve 
discretion,  and  that  a  mandatory  injunction 
could  not  be  issued  to  compel  it  to  reject  an 
application  for  registration.— Uenkel  v.  Millard 
(Md.)  657. 

Where,  in  an  action  for  rent,  there  is  a 
judgment  for  defendant  because  the  lease  was 
void,  equity  will  mtertere  to  raevent  further 
suits.— Slater  v.  Schwegler  (N.  J,  Oh.)  937. 

Railroad,  in  occupation  of  land  under  a  deed 
and  proceedings  in  eminent  domain,  held  entitled 
to  enjoin  a  second  company,  seeking  by  force  to 
oust  It  from  the  land.— Pennsylvania  Co.  ▼.  Ohio 
River  Junction  R.  Co.  (Pa.)  259. 

Plaintiff  in  an  action  at  law  held  entitled  to 
an  injunction  restraining  a  party  who  had  be- 
come bail  for  an  absconding  defendant,  and 
bad  received  a  fund  from  the  defendant  to  se- 
cure him,  from  transferring  the  fund  to  de- 
fendant during  a  reasonable  time  for  the  proe- 
ecntion  of  the  action  at  law. — Banlts  r.  Hanka 
(Vt.)  959. 

{   3.    Actions  tot  Injnnctloms. 

Complainant  in  a  bill  for  an  injunction  most 
malce  a  full  and  candid  disclosure  of  all  the 
facts  on  which  he  relies  for  relief.— Moffat  T. 
Calvert  County  Com'rs  (Md.)  960. 

Affidavit  to  bill  for  an  injunction  held  defect- 
ive.—Moffat  T.  Calvert  County  Com'rs  (Md.) 
960. 

Bill  to  restrain  carrying  out  of  contract  held 

eroperly  dismissed  for  laches. — Keeling  t.  Pitta- 
urg,  V.  &  C.  Ry.  (3o.  (Pa.)  486. 

i  4.    Frelintlnary  and  Interloentory  la- 
Jnnotloas. 

In  a  suit  to  restrain  striketv  from  picketing 
and  unlawfully  intimidating  plaintiff's  em- 
ployes, an  iujunctiop  pendente  lite  held  prop- 
erly granted. — George  Jonas  Glass  Co.  v.  Glass 
Blowers  A.ss'n  of  United  States  &  Canada  (N. 
J.  Ch.)  665. 

f  6.     Violation  and  punishment. 

Evidence  held  not  suSBrieut  to  justify  a  find- 
ing that  an  injunction  fiKaiust  strikers,  prohib- 
iting intimidation  of  plaintiff's  employes,  had 
been  violated. — George  Jonas  Glass  Co.  v. 
Glass  Blowers  Ass'n  of  United  States  &  Can- 
ada (N.  J.  Ch.)  567. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  |  2. 


INQUISITION. 

Of  Innacy,  see  "Insane  Persons,"  |  1. 


INSANE  PERSONS. 

Insane  asylums,  seo  "AtgrloiiM." 

{   1.    Xnqnlaltlona. 

On  traverse  of  a  finding  in  lunacy  by  the 
wife,  the  question  of  the  validity  of  the  mar- 
riage cannot  be  submitted  to  the  jury.— 0>m- 
monwealth  r.  Pitcaim  (Pa.)  328. 

Wife  held  a  person  aggrieved,  and  aatborized 
to  traverse  finding  in  lunacy  as  to  her  hus- 
band.—Commonwealth  V.  Pitcaim  (Fa.)  328. 

i  2.     Property  and  eonveyaneas. 

The  Legislature  has  power  to  provide  reme- 
dies against  the  estates  of  insane  persons,  while 
they  are  living  or  after  their  death. — Board  o( 
Chosen  Freeholders  of  Camden  County  ▼.  Bit- 
sou  (N.  J.  Err.  &  App.)  839. 

An  insane  female  who  is  married  may  be  held 
personally  liable  for  her  support  in  any  conntj 
msane  asylum,  under  Snpp.  May  9,  1894,  to 
Act  March  3,  1880,  though  her  husband  might 
be  liable  for  her  support. — Board  of  Chosen 
Freeholders  of  Camden  County  v.  Ritson  (N.  i. 
Err.  &  App.)  839. 

The  estate  of  an  insane  person  may  be  held 
after  her  death  for  a  claim  for  which  she  could 
be  held  in  her  lifetime.— Board  of  Chosen  Free- 
holders of  Camden  County  v.  Ritson  (N.  J.  Err. 
&  App.)  830. 

The  words,  "Every  insane  person  supported 
in  any  county  iQsaue  asylum  shall  be  peraonally 
liable  for  his  maintenance  therein,"  as  used  is 
Supp.  Ma^  9,  1894,  will  be  construed  as  if  the 
words  were,  "Every  insane  person  maintained 
in  any  connty  insane  asylum,"  etc. — Board  of 
Chosen  Freeholders  of  Camden  Connty  t.  Bit- 
sou  (N.  J.  Err.  &  App.)  839. 

INSOLVENCY. 

See   "Assignments   tor  Benefit  of   Creditors"; 

"Bankruptcy." 
Of  association,  see  "Associations." 
Of  benefit  association,  see  "Insurance,"  {  13. 
Of  corporation,  see  "Corporations,"  §  10. 
Of  insurance  company,  see  "Insurance,"  |  L 

I   1.    Asslcnntont,    adndnistratioa,    and 

dlatrlbntlon  of  InaolTont's  estate. 

'An  Bs^siRtimpiit  under  Insolvent  Law  (Rev. 
St.  c.  70)  §  33,  need  not  be  under  aeal.— Milliken 
V.  Houghton  (Me.)  1075. 

INSPECTION. 

By  master,  see  "Master  and  Servant,"  {  5. 
Of  corporate  books,  see  "Corporations,"  S  4, 

INSTRUCTIONS. 

In  civfl  actions,  see  "New  Trial."  •  2;  "TrialH" 

{  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 

i  12;   "Homicide,"  {  4. 


INSURANCE. 


claims  of 


Exemption    of   life    insurance   from 

creditors,  see  "Ebcemptions,"  (  1. 
Policy  as  assets  of  bankrupt,  see  "Bankruptcy," 

I  1.     Inanranoe  companies 

Advice  of  counsel  held  no  defense  to  an  action 
by  a  receiver  of  a  life  insurance  company 
against  its  directors  for  n«|digence  in  loaning 
the  company's  funds.— New  Haven  Trust  Cb.  v. 
Doherty  (Conn.)  209. 

Where  directors  of  a  life  insurance  company 
loaned  its  funds  on  security  other  than  that 
prescribed  by  Gen.  St  19(t2,  |  3584,  they  were 
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penonally  liable  for  any  loas.— Nrw  Hayen 
Trust  Co.  ▼.  Doherty  (Conn.)  209. 

Where  directors  of  a  life  insurance  company 
loaned  its  funds  without  taking  proper  or  ade- 
quate security,  an  action  in  tort  against  them 
for  the  loss  sustained  may  be  brought  by  the 
corporation's  receiver. — New  Haven  Trust  Co. 
T.  Doherty  (Conn.)  209. 

In  an  action  against  directois  of  life  insur- 
ance company  for  loaning  funds  on  improper 
security,  a  tender  of  the  securities  taken,  which 
were  worthless  at  the  maturity  of  the  loan,  to 
the  dlrectora,  was  not  required.— New  Haven 
Trust  Oo.  V.  Doherty  (Conn.)  209. 

In  an  action  against  directors  of  life  insur- 
ance company  for  loaning  the  corporation's 
funds  on  insufficient  security,  the  court  was  not 
required  to  divide  the  loan  into  parts,  and  treat 
the  entire  security  as  security  for  one  of  the 
parts,  to  lessen  the  damages.  —  New  Haven 
Trust  Co.  V.  Doherty  (Gonn:)  209. 

Where  a  receiver  proved  that  directors  of  life 
insurance  company  had  loaned  the  company's 
funds  on  insufficient  security,  be  was  not  re- 
quired to  prove  the  value  of  the  securities  at 
the  time  of  the  loan.— New  Haven  Trust  Co.  v. 
Doherty  (Conn.)  209. 

I  S.     laawraaiee  acents  and  brokavs. 

Whether  one  acts  as  agent  for  the  insurer  or 
the  insured  is  to  be  determined  by  the  circum- 
stances.—J.  C.  Smith  &  Wallace  Co.  v.  Prus- 
sian Nat.  Ins.  Co.  (N.  J.  Err.  &  App.)  458. 

S  8.     The  eontraet  in  ceneral. 

rayment  of  an  insurance  premium  is  neces- 
sary to  give  validity  to  the  policy,  unless  duly 
waived.— Mauck  t.  Merchants'  &  Manufactur- 
ers' Fire  Ins.  Co.  (Del.  Super.)  952. 

Insurance  policy  construed,  and  property  de- 
stroyed held  within  the  description.— A.  A. 
Grlfflng  Iron  Co.  v.  Liverpool  &  London  & 
Globe  Ins.  Co.  (N.  J.  Err.  &  App.)  409. 

Where  agent  of  insurance  company  issued  a 
binding  slip,  and  the  insured  accepted  it,  the 
I>romi8e  to  pay  the  premium  to  be  mentioned  in 
the  policy  was  a  suiBcient  consideration  for  the 
contract.— J.  0.  Smith  &  Wallace  Co.  v.  Prus- 
sian Nat.  Ins.  Co.  (N.  J.  Err.  &  App.)  458. 

Where  an  insurance  company  delivered  a  bind- 
ing slip,  to  be  void  on  delivery  of  the  policy,  a 
complete  temporary  contract  of  insurance  ex- 
isted from  such  delivery.— J.  O.  Smith  &  Wal- 
lace Co.  v.  Prussian  Nat.  Ins.  Co.  (N.  J.  Err. 
&■  App.)  458. 

A  policy  on  the  life  of  L.  held  not  binding  by 
payment  of  the  premium  while  L.  was  ill  and 
before  delivery  of  the  policy. — Langstnff  t.  Met- 
ropolitan Life  Ins.  Co.  (X.  J.  Sup.)  518. 

I   4.     FremlnmB,  dues,  and  assesntenia. 

Payment  of  premium  to  an  agent  of  insurance 
company  or  o(  its  general  agent  is  valid.^ 
Mauck  V.  Merchants  &  Manufacturers'  Fire 
Ins.   Co.  (Del.   Sup«r.)  952. 

Payment  of  premium  to  a  person  jinauthoris- 
ed  by  the  terms  of  a  policy  to  receive  it  is 
good,  if  the  |>reniium  is  in  fact  received  by  the 
company. — Mauck  v.  Merchants'  &  Manufac- 
turers' Fire  Ins.  Co.  (Del.  Super.)  9S2. 

Agent  delivering  binding  slip,  having  failed 
to  fix  the  rate  before  the  policy  was  delivered 
and  before  the  loss  occurred,  the  insured  held 
bound  to  pay  a  reasonable  rate. — J.  C.  Smith  & 
Wallace  Co.  v.  Prussian  Nat.  Ins.  Co.  (N.  J. 
Err.  &  App.)  458. 

'  f  S.  Avoldanee  of  pallay  fo*  nilavepre- 
■eatatloa,  frand,  ov  breaeh  of 
warranty  or  eondition. 

It  is  not  a  breach  of  a  warranty  of  physical 

soundness  in  an  application  for  accident  msur- 

ance  that  the  applicant's  leg  is  slightly  curved, 

and  therefore  more  susceptible  to  inflammation 
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from  fntare  accidents  than  a  normal  leg  would 
be. — Maryland  Casualty  Co.  v.  Gehrmann  (Md.) 
678. 

Under  Acts  1888,  p.  688,  c.  424,  f  S2  (Poe's 
Supp.  Code  Pub.  Gen.  Laws  1900,  art.  23,  I 
127),  identifying  accident  insurance  companies 
08  life  insurance  companies,  Acts  1894,  p.  1059, 
c.  662  (Poe's  Supp.  Code  Pub.  Gen.  Laws  1900, 
art  23,  {  142a),  relative  to  materiality  of 
breach  of  warranty,  held  applicable  to  accident 
insurance.— Maryland  Casualty  Co.  t.  Gebr- 
mann  (Md.)  678. 

The  term  "sound  health"  in  a  lite  insurance 
policy  held  to  mean  the  absence  of  a  condition 
of  health  commonly  regarded  as  a  disease. — 
Packard  v.  Metropolitan  Ins.  Co.  (N.  H.)  287. 

Evidence  in  an  action  on  a  life  insurance  pol- 
icy examined,  and  held  to  warrant  a  finding  that 
the  insured  was  not  in  "sound  health"  at  the 
date  of  the  policy. — Packard  v.  Metropolitan  Ins. 
Oo.  (N.  H.)  287. 

I  0.  Forfeiture  of  polley  for  broaeb  of 
promissory  warranty,  oovsnanti 
or  eondition  sabseqnent. 

In  action  on  fire  insurance  policy,  evidence 
held  to  require  binding  instruction  for  defend- 
ant.—Lutz  V.  Royal  Ins.  Co.  (Pa.)  721. 

1  7.  ZSstoppoI,  walTor,  or  aKraeasents 
aCeotlna;  rlcht  to  aTold  or  for* 
felt  poUey. 

Where  insurance  company  does  not  receive 
payment  of  a  premium,  but  after  delivery  of 
the  policy  and  before  a  flrc  unqualifiedly  treats 
the  policy  as  binding,  it  is  equivalent  to  an 
adoption  or  ratification  thereof. — Mauck  v.  Mer- 
chants' &  Manufacturers'  Fire  Ins.  Co.  (DeL 
Super.)  952. 

I  8-     Bisks  and  oanses  of  loss. 

Loss  sustained  by  water  escaping  from  an 
automatic  fire  extinguisher,  set  in  motion  by 
steam  escap!n|;  from  an  exploded  pipe  attached 
to  a  steam  boiler,  held  within  a  policy  insuring 
iiRainst  immediate  loss  from  such  explosions. — 
Hai-tford  Steam  Boiler  Inspection  &  Ins.  Co.  v. 
Henry  Souneborn  &  Co.  (Md.)  610. 

It  will  not  terminate  an  insured's  right  to 
weekly  indemnity  on  his  accident  policy  that, 
after  an  accident  to  his  knee  resulting  in  com- 
plete disability,  he  prematurely  went  upon  the 
street,  thereby  prolonging  his  disability. — Mary- 
land Casualty  Co.  v.  Uehrmann  (Md.)  678. 

{  9.  Extent  of  loaa  and  UabUity  of  tn- 
svror. 

Contract  with  casualty  company  construed, 
and  held,  that  the  undertaking  was  to  reim- 
burse the  assured  against  loss  on  account  of 
its  liability  to  its  employes,  and  that  the  con- 
tract was  one  of  indemnity  only,  and  that  the 
liability  of  the  insurer  was  limited  "to  reim- 
burse him  for  loss  actuolly  sastained  and  paid." 
— Frye  v.  Bath  Gas  &  Klectric  Co.  (Me.)  395. 

Evidence  held  not  to  show  a  case  of  double 
insurance,  whereby  the  policies  prorate.- Meigs 
V.  In.ourance  Co.  of  North  America  (Pa.)  1053. 

Insurance  policies  construed,  and  held,  that 
'  one  class  of  policies  did  not  prorate  with  anoth- 
er class  taken  out  at  a  later  period. — Meigs  v. 
Insurance  Co.  of  North  America  (Pa.)  10i53. 

Ambiguous   clauses    In   a   mutual   life    insnr- 
I  ance     contract    should    be    construed     strictly 
1  against  the  insurer. — Brock  v.  Brotherhood  Ace. 
Co.  (Vt.)  176. 

{  Classification  of  cattle  tender  as  an  extrahaz- 
ardous occupation  in  a  life  insurance  PoliCT 
held  not  to  include  a  tender  of  horses.- Brock 
V.  Brotherhood  Ace.  Co.  CV't.)  176. 

I  lO.  Hotlee  and  proof  of  loos. 

Provision  in  fire  policy  as  to  statement  Of 
interest  of  persons  in  property  in  preliminary 
proofs  of  loss  held  inapplicable  to  the  interest 
acquired  by  a  party  after  destruction  of  the 
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property  by  fire.— Mauck  t.  Merchants'  ft  Man- 
ufacturers' Fire  Ins.  Ck>.  (Del.  Super.)  9S2. 

{11.  Adjustment  of  loss. 

A  provision  in  an  insurance  policy  for  arbitra- 
tion of  the  amount  of  the  loss,  as  a  condition 
precedent  to  a  right  to  sue,  is  waived  vrheu  the 
in&urer  denies  liabilltv.— Stoddard  t.  Cambridge 
Mut  Fire  Ins.  Co.  (Vt.)  28i. 

{12.  Aotioms  oa  policies. 

Where  insurance  company,  after  delivery  of 
policy  and  until  fire,  fails  to  repudiate  contract 
of  insurance  for  noniiayment  of  premium,  pay- 
ment or  waiver  thereof  may  be  inferred. — 
Mauok  V.  Merchants'  &  Manufacturers'  Fire 
Ins.  Co.  (Del.  Super.)  952. 

The  burden  of  proving  a  breach  of  warranty 
in  an  application  for  accident  insurance  is  on 
the  company.— Maryland  Casualty  Co,  t.  Gehr- 
mann  (Md.)  678. 

tinder  Acts  1884,  p.  1059,  c.  662  p»oe's  Supp. 
Code  Pub.  Gen.  Laws  1900,  art.  23,  {  142a), 
providing  that  a  breach  of  warranty  shall  not 
avoid  a  policy,  unless  in  a  matter  material  to 
the  risic,  the  burden  of  proving  materiality  it 
on  the  company. — Kfaryland  Casualty  Co.  t. 
Gehrmann  (Md.)  678. 

Question  of  materiality  of  breach  of  warranty 
in  application  for  acrident  insurance  held  for  the 
jury.  —  Maryland  Casualty  Co.  v,  Gehrmann 
(Md.)  678. 

{13.  lliitn*l  beaoflt  lasnraaeo. 

Where  a  benefit  certificate  in  a  fraternal  in- 
surance order  was  payable  to  the  estate  of  the 
assured,  held,  the  fund  was  distributable  to  the 
wife  and  children  of  the  assured,  whether  the 
designation  of  the  "estate"  as  beneficiary  was 
illegal  or  not.— Dale  v.  Brumbly  (Md.)  655. 

Assignment  of  an  insurance  policy  in  a  frater- 
nal order  to  a  creditor  held  not  to  confer  any 
rights  on  the  creditor  to  the  insurance  fund. — 
Dale  T.  Brumbly  (Md.)  655. 

Under  Acts  1894,  p.  404,  c.  295,  an  assign- 
ment of  an  insurance  policy  in  a  fraternal  order 
to  a  creditor  held  not  to  entitle  the  creditor  to 
the  fund  on  the  death  of  the  policy  holder. — 
Dale  V.  Brumbly  (Md.)  655. 

Under  Gen.  St.  p.  2554,  forfeiture  of  a  benefit 
certificate  for  nonpayment  of  assessments  with- 
in the  time  required  is  not  available  under  a 
plea  of  general  issue. — Van  Alstyne  v.  Frank- 
lin Council,  No.  41,  J.  O.  U.  A.  M.  (N.  J.  Sup.) 
564. 

Bill  by  trustee  of  bankrupt  to  compel  pay- 
ment of  proceeds  of  beneficial  certincate  to 
him  held  properly  dismissed. — Schomaker  t. 
Schwebel  (Pa.)  337. 

Holders  of  certificates  in  foreign  insolvent 
benefit  association  entitled  to  preference  in  fund 
belonging  to  the  association  in  the  state  befM« 
it  is  paid  over  to  foreign  receiver. — Frowert  T. 
Blank  (Pa.)  1000. 

INTENT. 

As  determining   whether   chattels   become   fix- 
tures, see  "Fixtures." 
Fraudulent,  see  "Fraudulent  Conveyances,"  { 1. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  {  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  1. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error, '^  {  8. 


INTERNAL  REVENUE. 

Bank,  accepting  unstamped  checks,  cannot  ob- 
ject to  their  offer  in  evidence,  because  not 
stamped.— Bryan  v.  First  Nat  Bank  (Pa.)  480. 

INTERPLEADER. 

(  1.    Rlftlit  t«  iBtenlMtdov. 

The  holder  of  a  fund  in  which  he  has  no  in- 
terest held  entitled  to  bring  rival  claimants 
therefor  into  court  by  interpleader. — Pennsyl- 
vania R.  Co.  V.  Stevenson  (N.  J.  Ch.)  69& 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Joinder  of  counts  in  indictment  for  violations  of 
local  option  law,  see  "Indictment  and  In- 
formation," {  3. 

Validity  of  act  relating  to  submission  of  ques- 
tion of  sale  of  liquors  as  imposing  nonjudicial 
duties  on  county  court,  see  "Constitutional 
Law,"  f  1. 

{    1.    Otfenses. 

Sale,  without  statutory  authority,  of  liquors 
which  are  in  fact  intoxicating,  but  which  sell- 
er believes  are  not  intoxicating,  held  a.  viola- 
tion of  the  statute.— State  v.  Eaton  (Me.)  723. 

A  party  may  be  guilty  of  illegally  keeping 
liquor  for  sals,  even  though  the  title  to  the 
liquors  sold  was  in  another.— State  r.  Gruner 
(B.  L)  1058. 

Certain  facts  held  to  furnish  no  ground  for 
defense  in  a  prosecution  for  illegally  keeping 
liquors  for  sale.— State  v.  Gruner  (B.  I.)  1058. 

{   2.    Orlaiinal  proseontloas. 

An  indictment  for  selling  liquor  illegally  held 
not  to  set  out  with  sulficient  certainty  thp 
nature  of  the  offense. — State  v.  Solio  (Del. 
Gen.  Sess.)  684. 

The  fact  that  the  traverser  was  engaged  in 

the  business  of  selling  liquors  held  not  sufficient 
to  warrant  his  conviction  for  violating  the  local 
option  law,  without  distinct  proof  that  he  or  his 
agent  made  the  particular  sale  charged  in  the 
indictment.— Guy  v.  State  (Md.)  879. 

The  fact  that  the  traverser  had  a  government 
license  to  sell  liquors  in  a  county  was  prima 
facie  evidence  that  he  was  engaged  in  the  busi- 
ness of  selling  liquors. — Guy  v.  State  (Md.)  879. 

Evidence  held  in.sufficient  to  sustain  a  concln- 
sion  that  accused  sold  beer  or  offered  it  for  sale. 
—Atlantic  City  v.  Thomhill  (N.  J.  Err.  &  App.) 
834. 

In  a  prosecntion  for  illegally  keeping  liquors 
for  sale,  a  ruling  as  to  presumption  of  owner- 
ship in  another  held  immaterial.— State  v.  Grun- 
er (R.   I.).  1058. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  {  3. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  (  1. 
Of  offen.ses  in  indictment,  see  "Indictnioot  and 
Information."   |  3. 

JOINT-STOCK  COMPANIES. 

See   "Associations." 

Interest  of  member  in  Joint-stock  association 
dealing  in  real  estate  held  personalty,  which 
could  not  be  sold  under  a  real  estate  ezecn- 
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tion.— In  re  Pittsbnre  Wagon   Workt'   Estate 
(Pa.)  816;  Appeal  o<  KounU,  Id. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

Act  March  31.  1812  (5  Smith's  Iaws,  p.  395) 
nbolishing  the  right  of  surviTorBbip  as  Incident 
to  joint  tenancy,  does  not  render  illegal  grant  of 
estate  with  the  attributes  of  survivorship. — He- 
demptorist  Fathers  v.  Lawler  (Fa.)  487. 

A  grant  to  four  persons,  to  hold  as  joint  ten- 
ants and  not  as  tenants  in  common,  creates  an 
estate  subject  to  the  right  of  survivorship.— Re- 
demptorist  Fathers  v.  Lawler  (Pa.)  4S7. 

JUDGES. 

See   "Courts";  "Jnsticee  of  the  Peace." 
Comments. on  evidence  in  charge  to  jurr,  Me 
"Trial."  t  4. 

JUDGMENT. 

By  or  againat  heirs,  see  "Descent  and  Dis- 
tribution," e  2. 

On  pleadings,  see  "Pleading,"  t  7. 

Review,   see   "Appeal   and   Error." 

Review  of  order  on  motion  to  strike  out  entry 
of  satisfaction,  see  "Appeal  and  Error,"  {  lO. 

Rights  of  judgment  creditors  to  set  aside 
fraudulent  conveyances,  see  "Fraudulent  Con- 
veyances," {  3. 

Sales    under   Judgment,    see    "Judicial    Sales." 

Validity  of  act  relating  to  lien  of  judgment  •■ 
impairing  obligation  of  contract,  see  "Oon- 
atitutional  Law,"  §  8. 

In  particular  dvU  action*  or  prooeedlng$. 
See   "Replevin,"   {  3. 
On   administrator's  bond,  aee  "EiXecators  and 

Administrators,"   {  9. 
On  appeal  or  writ  of  error,  aee  "Appeal  and 

Error,"  {  13. 

f    1.    Bjr  eomfeaalon. 

Under  1  Gen.  St.  p.  172,  a  warrant  of  an  at- 
torney that  is  included  in  the  body  of  a  note 
is  not  void.— Shelmerdine  v.  Lippincott  (N.  J. 
Sup.)  237. 

1  Gen.  St  p.  172,  does  not  prohibit  the  malting 
of  a  power  of  attorney  for  use  in  other  states, 
though  it  may  be  embodied  in  a  bill  or  other 
instrument  for  the  payment  of  money.— Shel- 
merdine V.  Lippincott  (N.  J.  Sup.)  237. 

{   Z.    By  default. 

Where  a  complaint  against  a  landlord  alleges 
the  making  of  a  lease  to  plaintiff,  and  failure  to 
put  plaintiff  in  possession,  after  default,  the 
burden  rests  on  defendant  to  prove  any  facta 
which  would  show  he  was  free  from  any  lia- 
bility. —  Joseph  Bemhard  &  Son  ▼.  Curtis 
4  Conn.)  213. 

Under  Gen.  St.  1902,  <  742,  in  action  by 
leasee  against  landlord  for  failing  to  put  lessee 
in  possession,  defendant  held  not  entitled  to 
mise  the  question  whether  wrongful  holding 
offered  by  former  tenant  would  relieve  landlord 
from  liability.— Joseph  Bemhard  &  Son  v.  Cur- 
tis (Oonn.)  213. 

A  default  in  a  tort  action  throws  on  the  de- 
fendant the  burden  of  proving  on  the  hearing 
in  damages  that  the  person  injured  was  guilty 
of  contributory  negligence.— Nelson  v.  Branford 
Lighting  &  Water  Co.  (Conn.)  303. 

Where  it  apppsrs  from  the  record  that  a  judg- 
ment should  n.'ver  have  been  entered,  an  order 
reinstating  it  will  be  rcveifed,  thougli  the  order 
striking  it  out  was  conditioned  on  defendants 
pleading  to  the  merits,  which  they  failed  to  do. 
-Wolfe  T.  Murray  (Md.)  876. 


I  3.     Ob  trial  of  issue*. 

Under  Rules  of  Court,  p.  41,  1 129,  complaint 
containing  common  counts  against  two  defend- 
ants, followed  by  bill  of  parncvlars  against  one, 
hdd  not  to  sustain  joint  jodgment.- SchoenI>erg- 
er  V.  White  (Conn.)  882. 

_  Where  there  was  but  one  count  in  a  declara- 
tion, and  several  pleas  were  filed,  to  some  of 
which  demurrers  were  interposed,  it  was  not 
error  to  enter  final  judgment,  on  overruling  the 
demurrers,  notwithstanding  that  there  were  is- 
sues of  fact  joined  on  the  other  pleas. — Williams 
V.  Watters  (Md.)  767. 

Defendant  on  assumpsit  on  the  common 
counts  held  not  entitled  to  judgment  non  ob- 
stante veredicto.— Davis  v.  Streeter  (Vt)   186. 

A  motion  for  judgment  non  obstante  vere- 
dicto is  not  granted  in  favor  of  a  defendant. — 
Stoddard  v.  Cambridge  Mut  Fire  Ins.  Co.  (Vt.) 
284. 

I  4.     Emtry,  record,   and  dacketiitc. 

Act  April  4,  1892,  authorizes  the  docketing  of 
judgments  rendered  in  the  court  for  the  trial  of 
sncb  cause  without  an  affidavit  of  belief  that 
the  debtor  is  not  possessed  of  goods  and  chat- 
tels to  satisfy  the  amount  dae.--Curtis  t.  Stoat 
(N.  J.  Sup.)  252. 

{   S.    Openlas  or  vaeatlac. 

Where  the  Supreme  Court  has  declared  Judg- 
ment and  proceedings  thereunder  void,  the  court 
below  should  strike  from  the  record  the  judg- 
ment and  the  proceedings. — Mntual  Life  Ins. 
Co.  y.  Tenan  (Pa.)  172. 

Where  a  court  of  common  pleas,  under  ded- 
tioa  of  Supreme  Court,  has  stricken  off  judg- 
ment and  mortgage  sale,  mortgagee  may  prefer 
his  claim  in  the  orphans'  court  on  distribution 
of  proceeds  of  sale  of  mortgagor's  land. — In  le 
Smith's  EsUte  (Pa.)  174. 

{  6.     Merator  and  bar  of  eaases  of  aetloa 
a»d  defeases. 

Issue  to  quiet  title  under  Act  June  10,  1893, 
held  properly  denied,  where  the  matter  was  res 
judicata.— Vankirk  v.  Patterson  (Pa.)  175. 

Judgment  in  ejectment  hfUi  res  judicata  in 
equitable  ejectment  based  on  the  same  claim 
of  title.— Baker  v.  Bailey  (Pa.)  326. 

In  action  by  decedent  on  note,  decree  in  prior 
equity  suit  between  executor  and  plaintiff  held 
not  res  judicata  as  to  the  note. — Siebert  t. 
Steinmeyer  (Pa.)  336. 

Where  a  judgment  is  reversed  withoat  a  new 
Tenire,  it  Is  not  a  bar  to  a  second  action  for 
the  same  cause  of  action.— Spees  v.  Boggs  (Pa.) 
346. 

I  7.     OoBoInslTenesa  of  adjadieatloa. 

A  decree  of  a  probate  conrt  touching  matters 
within  its  jurisdiction,  when  not  appealed  from, 
is  conclusive  on  all  persons.— May  t.  Boyd  (Me.) 
938. 

In  a  proceeding  to  determine  the  extent  of 
certain  water  rights  fixed  according  to  physical 
conditions  at  a  particular  date,  deeds  and  leases 
showing  the  extent  of  the  use  prior  to  such  deeds 
held  inadmissible. — Home  v.  Hutchins  (N.  H.) 
1024. 

Orphans'  conrt^s  determination  as  to  fraud 
in  procuring  widow's  release  of  Interest  in  hus- 
band's estate  held  not  res  judicata;  the  Issue 
beinsc  but  incidentally  cognizable.— Mullaney  v. 
Mullaney  (N.  J.  Err.  &  App.)  1086. 

Judgment  at  law  held  res  judicata  of  issue  of 
estoppel  by  warranty  in  deed. — Condit  v.  Biga- 
low  (N.  J.  Ch.)  160. 

A  decree  on  certiorari  to  determine  the  valid- 
ity of  a  city  ordinance  held  not  to  estop  the  con- 
^  testant  from  subse<}uently  litigating  its  validity 
'  in   a   new   proceeding   for   alleged   defects   not 
I  previously    presented    or    considered.  —  Mercer 
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County  Traction  Co.  t.  United  New  Jersey  B. 
&  Canal  Co.  (N.  J.  Oh,)  819. 

Admissibility  of  record  in  action  by  real  es- 
tate agent  to  recover  commissions  determined. 
— Seabury  t.  Fidelity  Ins.,  Trust  &  Safe  Deposit 
Co.  (Pa.)  898. 

I  8.     Uea. 

Under  Gen.  St  1902,  i  4149,  a  certificate  of 
judgment  lien  is  not  defective,  because  not  ac- 
curately describing  the  precise  interest  of  the 
judgment  debtor. — Ives  v.  Beecher  (Conn.)  207. 

Possible  interest  of  an  heir  in  land  whldi 
would  be  rendered  Intestate  estate  by  the  hold- 
ing that  a  certain  clause  in  a  will  was  void 
held  subject  to  a  Judgment  lien. — Ives  v.  Beech- 
er (Conn.)  207. 

Under  Gen.  St.  1902.  {  930,  a  leasehold  es- 
tate is  subject  to  a  judgment  lien. — Ives  y. 
Beecher    (Conn.)   207. 

Interest  of  cestui  que  trust  under  a  devise  in 
a  will  held  to  be  such  as  to  be  subject  to  a 
judgment  lien. — Ives  v.  Beecher  (C?onn.)  207. 

The  failure  of  a  judgment  lien  as  to  some  of 
the  parcels  of  realty  sought  to  be  affected  does 
not  destroy  the  lien  as  to  other  parcels. — Ives  t. 
Beecher  (Conn.)  207. 

A  question  as  to  the  validity  of  a  will  held 
not  determinable  in  a  proceeding  to  foreclose  a 
judgment  lien,  in  the  ansence  of  interested  {tar- 
ties. — Ives  V.  Beecher  (Conn.)  207. 

In  a  proceeding  to  foreclose  a  judgment  lien 
on  realty,  questions  relative  to  the  amount  or 
nature  of  defendant's  interest  therein  will  not 
be  determined.— Ives  v.  Beecher  (Conn.)  207. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Blridence,"  |  1. 

JUDICIAL  POWER. 

See  "Constitutional  t«w,"  |  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 

Administrators,"  i  5. 
On  execution,  see    Execution,"  i  3. 

Act  Feb.  16,  1891,  providing  for  the  confirma- 
tion of  judicial  sales  notwithstanding  irregular- 
ities in  notice  of  sale,  was  not  repealed  by  Act 
June  14,  1898,  amending  the  acts  of  March  25, 
1874.  and  March  17,  1887.— Polhemns  v.  Pris- 
cilla  (N.  J.  Ch.)  141. 

Act  Feb.  16,  1891,  providing  for  the  confir- 
mation of  judicial  sales  notwithstanding  irreg- 
ularities in  the  notice  of  sale,  held  not  a  mere 
validating  act,  but  to  relate  to  future  sales.— 
Polhemus  v.  Priscilla  (N.  J.  CSi.)  141. 

Where  a  sheriff's  sale  is  required  to  be  con- 
firmed by  the  court,  he  cannot  require  the  pur- 
chaser to  accept  a  deed  until  confirmation  has 
been  ul)tained.— Polhemus  v.  Priscilla  (N.  J. 
Ch.)  141. 

JURISDICTION. 

Amount  In  controversey,  see  "Courts,"  (  1, 
Effect  of  appearance,  see  "Appearance. ' 
To  determine  right  to  remove  cause  to  federal 
court,  see  "Removal  of  Causes,"   {  1. 

Jurisdiction  ofparttcular  actions  or  proceedings. 

See  "Specific  Performance,"  i  4. 

By    or    against    executors    or    administrators, 

see  "Executors  and  Administratoi-s,"  §  6. 
Criminal    proaecutions,    see    "Criminal    Law," 

{2. 


Special  jKTisdfctioM. 
See  "Equity,"  {  1. 
Justices'  courts  in  civil  cases,  see  "Jostices  of 

the  Peace,"  g  1. 
Particular  courts,  see  "CJourts." 

JURY. 

Castody   and    condnct,    tee   "Orimbial    Itarw," 

i  12;  "Trial,"  (  5. 
Instructions  in  eivil  actions,  see  "Trial,"   f  4. 
Instructions     in     criminal     prosecutions,      see 

"Criminal  Law,"  t  12. 
Questions  for  jury  in  dvil  actions,  see  "Trial." 

(3. 
Questions    for   jury   in   criminal   prosecutionti, 

see  "Criminal  Law,"  <  12. 
Talcing  case   or  question   from  jury   at   trial, 

see  "Trial,"  f  8. 
Verdict  in  dvil  actions,  see  "Trial,"  {  6. 

{  1.     Blcllt  to  trial  by  Jnrr. 

Regulations  of  Pub.  Acts  1899,  c.  187.  p. 
1102  (Gen.  St  1902,  p.  247,  i  720),  providi^ 
for  sep'-ate  dockets  for  court  and  jury  caaea, 
held  constitutional. — McKay  r.  Fair  Eutven  & 
W.  B.  Co.  (Conn.)  023. 

A  judgment  by  a  justice  after  denial  of  a  trial 
by  jury  held  invalid  for  want  of  jurisdiction. — 
Mactcenzie  v.  Gilbert  (N.  J.  Sup.)  524. 

In  an  action  in  a  justice  court  defendant  is 
entitled  on  demand  to  a  trial  by  Jury.- Macken- 
zie V.  Gilbert  (N.  J.  Sup.)  524. 

I  S.     SnmmominK,  atieadaaoe,  dlsofcarce. 
and  oompanaatloa. 

On  a  trial  for  murder,  it  is  not  error  to  call 
the  jurors  summoned  as  tales  de  circnmstantibus 
one  at  a  time.— Commonwealth  v.  Payne  (Pa.) 
489. 

On  trial  for  murder,  excusing  five  of  panel  in 
advance  of  the  call  of  the  case  held  not  error. — 
Commonwealth  v.  Payne  (Pa.)  489. 

I  3,     Ooupetaiiey  of  Jurors,   ekaU«a«e«. 
aad   objeotloms. 

In  a  prosecution  for  violating  (?ode  Pnb.  Loc. 
Laws,  art.  13,  {  228  et  seq.  (local  option  law), 
the  fact  that  two  of  the  jurors  were  members  of 
the  Law  and  Order  Leagne  KHd  not  to  dis- 
ualify  them  as  jurors  under  Declaration  of 
"ights,  art  21.— Guy  v.  State  (Md.)  879. 

Where  a  atatate  allowed  a  challenge  "at  any 
time  before  the  juror  Is  actually  sworn"  it  mast 
be  interposed  before  the  commencement  of  the 
ceremony. — Leary  v.  North  Jersey  St  Ry.  Co. 
(N.  J.  Sup.)  527. 

Lews  1887,  p.  132  (Gen.  St  p.  1%5,  f  54t. 
providing  that  all  challenges  to  jurors  for  any 
cause  whatever  may  be  made  at  any  time  be- 
fore the  juror  is  actually  sworn,  applies  only  to- 
challenges  for  cause. — Leary  t.  North  Jersey  St 
Ry.  Co.  (N.  J.  Sup.)  527. 

Under  Gen.  St.  p.  1852,  |  40,  and  Laws  1902. 
p.  640,  the  right  of  peremptory  challenge  in 
civil  cases  is  conditioned  on  its  being  exercised 
as  the  names  of  the  jurors  are  drawn  from  the 
box.— Leary  t.  North  Jersey  St  Ry.  Oa.  (N.  J. 
Sup.)  527. 

JUSTICES  OF  THE  PEACL 

Review  of  excessive  taxation  of  costs,  see  "Ap- 
peal and  Error,"  S  3. 

Right  to  trial  by  jury  in  justice's  court  see 
•'Jury,"  {  1. 

I   1.    OItU  iarisdlotlom  amd  antltoritT. 

Under  Rev.  Code  1852  (amended  in  1893)  c 
90,  S  1,  a  justice  of  the  peace  held  to  have  Jo- 
risdictioii  of  an  action  for  damages  for  tireach 
by  the  seller  of  a  contract  for  the  sale  of  per- 
sonalty.—GrueU  V.  CUark  (Del.  Super.)  956. 
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I  8.     Pre««d«ye  la  elVU  •»■— . 

Default  indgment  rendered  by  Jnatice  Mid 
sustained,  though  it  appeared  from  the  record 
that  defendants  were  summoned  to  appear  An- 
snst  2l8t,  and  that  the  judgment  was  ren- 
dered Augost  22d.— HeaTalow  t.  Conner  (Del. 
Super.)  1056. 

Where  defendant  was  summoned  before  a  Joa- 
tice  by  bis  proper  surname  and  the  initial  letter 
of  his  Christian  name,  and  on  the  return  day 
his  attorney  moved  to  set  the  summons  aside, 
the  justice  properly  amended  the  sumraons  by 
inserting  the  proper  Christian  name. — Abrahams 
T.  Jacoby  (NT  J.  Sup.)  626. 

f  3.     Bevlvw  of  pvoeeedlua. 

On  certiorari  to  review  a  jnqsment  of  •  jus- 
tice imposing  a  penalty,  an  objection  that  he 
resided  in  a  city  where  there  was  a  district 
court,  is  not  sustained  without  proof  thereof.— 
New  Jersey  Soc.  for  Preveution  of  Cruelty  to 
Animals  T.  Mickeloit  (N.  J.  Sup.)  559. 

Where  a  conviction  before  a  justice  was  not 
summary,  it  is  not  necessary  that  the  return 
to  certiorari  should  set  forth  the  testimony. — 
Kew  Jersey  Soc.  for  Pi-evention  of  Cruelty  to 
Animals  v.  Mickeloit  (N.  J.  Sup.)  569. 


KNOWLEDGE. 


H 


grantee    of    fraud    in 
'Fraudulent  Conveyances.' 


conveyance, 
i  1. 


By  master  of  defective  appliances,  see  "Matter 
and  Servant."  I  6. 


Where  a  lease  fOra  term  of  years  provides 
that,  if  either  parb^  terminates  the  lease  before 
it  expires,  he  shall  pay  the  other  $50,  either 
party  can  terminate  the  lease  by  such  a  pay- 
ment.—Small  V.  Clark  (Me.)  758. 

Where  lessor  waives  forfeiture  of  lease,  Us 
subsequent  grantor  cannot  enforce  it— Small  v. 
Clark  (Me.)  758. 

Evidence  held  insufficient  to  show  that  a  lease, 
which  by  its  terms  could  be  forfeited  by  payment 
of  $60,  was  so  forfeited.— Small  v.  Clark  (Me.) 
758. 

Alleged  parol  agreement  setting  aside  cove- 
nant in  lease  not  to  sublet  mnst  be  established 
by  preponderance  of  the  evidence. — Zeigler  v. 
lichten  (Pa.)  489. 

Clause  in  lease  that  it  shall  be  void  on  default 
of  lessee  held  not  self-operating.  —  English  v. 
Tates  (P|i.)  603. 

Lessee,  by  default  in  payment  of  rent,  can- 
not end  the  lease  and  relieve  his  sureties.— Eng- 
lish V.  Yates  (Pa.)  503. 

Lease  construed,  and  held  to  entitle  leasees  to 
possession  and  rents  from  subtenants  until  they 
were<  paid  the  value  of  buildinss  erected  by  them. 
— Moshaasuck  Encampment  No.  2  t.  Arnold  & 
Maine  (R.  L)  771. 

A  breach  of  a  covenant  not  to  use  demised 
premises  for  the  sale  of  liquor  held  continuing, 
and  the  acceptance  of  rent  with  knowledge  of 
the  breach  did  not  preclude  a  forfeiture  for  a 
breach  subsequentiy  accruing. — Granite  BIdg. 
Ass'n  V.  Greene  (R.  I.)  792. 


LACHES. 

Effect  in  equity,  see  "Equity,"  i  2. 

In    certiorari   proceedings,   see     Certiorari,"  | 

2. 
In  claiming  railroad  stock,  see  "Railroads,"  |  S. 
In  suing  out  injunction,  see  "injunction,"  |  8. 

LANDLORD  AND  TENANT. 

See  "Ground  Rents." 

Leases   of  street  railroads,  see  "Street  Rail- 
roads," I  1. 

J.'  .1  agafaist  leasehold  interest,  see  "Mechanics' 
.iens,"  {  S.  I 

Mining  leases,  see  "Mines  and  Minerals,"  f  1. 1 

Railroad  leases,  see  "Railroads,"  {  3.  ' 

Specific  performance  of  contract  to  lease,  see  ' 
"Specific  I'ei-formance."   f   1. 

Title  acquired  by  lessee  at  tax  sale  as  against 
lessor,  see  "Taxation,"  {  7.  I 

i    1.    Xieases  amd  aKveeBKeats  Im  c«a«v»L 

Certain  writings,  etc.,  held  not  a  contract  to 
lease.— Charlton  v,   Columbia  Real  Estate  Co.  i 
(N.  J.  Ch.)  444.  ' 

Where  a  landlord  claims  full  rental  as  against  j 
his   Imnkrupt  tenant,  a  reduction  of  the  rent ! 
for  a  valuable  consideration  may  be  shown. — 
Bvans  V.  Lincoln  Co.  (Pa.)  321. 

Lease  by  city  of  an  armory  to  an  incorporated 
civil  body,  identical  with  unincorporated  mili- 
tary body,  sustained. — Mihlbauer  v.  Infantry 
Corps  of  State  Fencibles  (Pa.)  776. 

f    S.    Terms  for  Tears. 

A  lease  forfeited  ny  the  use  of  the  premises 
for  unlawful  sale  of  liquor  will  remain  in  fore* 
nnless  the  owner  determines  the  right  of  posses- 
sion by  entry  or  notice,  or  suit  of  forcible  de- 
tainer, within  seven  days  from  the  forfeiture, 
as  aitthorixed  by  Rev.  St.  c.  94,  (  L— Small  v. 
Clark  (Me.)  758. 

Where  a  lessor  failed  to  forfeit  a  lease  while 
be  was  the  owner  of  the  premises,  he  could  not,  : 
after  conveyance,  terminate  it,  unless  he  still  'I 
had  an  interest  or  acted   by  authority  of  the  ' 
owner.— Snull  v.  Clark  (Me.)  758.  I 


I  8. 


sav  to  raair  and 


Taaaaelea  from  roa 
montli  to  aioBta. 
Where  premises  hare  been  rented  for  a  month 
'  at  a  monthly  rental,  and  the  tenant  holds  ovei 
with  consent,  a  monthly  tenancy  is  established. 
—Baker  v.  Kenney  (N.  J.  Sup.)  52& 

In  order  to  terminate  a  monthly  tenancy,  only 
one  month's  notice  to  quit  is  necessary. — Baker 
V.  Kenney  (N.  J.  Sup.)  526. 

A  notice  to  terminate  a  monthly  tenancy  must 
be  to  quit  on  one  of  the  recurring  periods  of  the 
holding.— Baker  v.  Kenney  (N.  J.  Sup.)  526. 

{  4.    TeiutBeies  at  will  amd   at  saSor- 


A  tenant  held  one  by  sufferance  and  not  from 
year  to  year.  Gen.  Laws,  c.  269,  S  6.— Wood 
V.  Page  (R.  I.)  372. 

{  S.    Premises,  aad  enJoTiaeat  and  ase 
titereof. 

In  an  action  by  a  tenant  against  his  landlord 
for  failure  to  deliver  possession  at  the  com- 
mencement of  the  term,  the  measure  of  damages 
defined,  and  the  items  recoverable  as  damages 
determined. — Joseph  Bemhard  &  Son  v.  Curtis 
(Conn.)  213. 

The  fact  that  at  the  commencement  of  the 
term  another  tenant  is  in  rightful  possession  of 
the  leased  premises  does  not  prevent  the  new 
lessee  from  recovering  substantial  damages. — 
Joseph  Bemhard  &  Son  v.  Curtis  (Conn.)  213. 

A  complaint  held  to  sufficiently  show  that  a 
landlord  failed  to  put'  his  tenant  in  possession 
of  the  leased  premises. — Joseph  Bernhard  & 
Son  V.  Curtis  (Conn.)  213. 

Rev.  St.  c.  26,  i  26,  as  amended  by  Pub. 
Laws  1881,  c.  89,  held  to  impose  on  the  owner 
of  a  building,  notwithstanding  it  is  in  the  pos- 
aePi^ion  of  a  tenant,  the  duty  of  providing  fire 
escape-s.— Carrigan  v.  Still  well  (Me.)  380. 

I  6.     Beat  aad  adTaaoes. 

Under  stipulation  in  a  lease  to  a  city  that  it 
should  not  be  liable  tor  rent,  nnless  appropria- 
tion was  made  therefor,  want  of  appropriation 
held  a  good  defense.— Marsh,  Merwm  &  Lem- 
mon  T.  City  of  Bridgeport  (Ctenn.)  186 
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The  reletting  of  leased  premiBes,  which  the 
tenant  abandoned  before  the  expiration  of  the 
term,  subject  to  the  corenants  Of  the  lease, 
held  not  to  coustitnte  an  acceptance  of  the  ten- 
ant's surrender.  —  Oldewnrtel  t.  Wiesenfeld 
(Md.)  9t>9. 

Allowance  of  reduction  in  rent  reserved  in  a 
lease  for  certain  mouths,  after  which  the  lessee 
paid  rent  in  accordance  with  the  lease,  held  not 
to  preclude  a  recovery  for  rent  accrued  in  an  ac- 
tion of  covenant. — Oldewurtel  ▼.  Wiesenfeld 
(Md.)  909. 

Covenant  to  pay  water  rent  cannot  be  en- 
forced by  distress.— Evans  t.  Lincoln  Co.  (Pa.) 
321. 

.Affidavit    of   defense   in   action    by   landlord ' 
against  surety  on  lease  held  insufficient. — English 
V.  Yates  (Pa.)  503. 

Right  of  landlord  to  distrain  tor  rent  on  {rig 
iron  stored  by  his  lessee  determined. — Ameri- 
can Pig  Iron  Storage  Warrant  Co.  v.  Sinne- 
mahoning  Iron  &  Coal  Co.  (Pa.)  1047. 

Where  plnintiffs  had  not  attorned  to  defend- 
ants as  landlnrds,  defendants  could  not  sue  them 
for  rent  in  their  own  names;  and  hence  their 
claim  could  not  be  pleaded  in  set-oft. — Moshas- 
suck  Encampment  No.  2  t.  Arnold  &  Maine  (R. 
I.)  771. 

Purchase  of  a  lease  by  a  subtenant,  ante- 
dating actual  expiration  of  immediate  lessee's 
lease,  which  was  of  record,  held  not  to  release 
subtenant  from  liability  for  rent  to  prior  lessee. 
— Moshassuck  Kncnnipment  No.  2  y.  Arnold  & 
Maine  (R.  I.)  771. 

!  7.     He-eatry  and   recoTerx  of  piwsea- 
■lon   by  landlord. 

In  forcible  entry  and  detainer  under  Rev.  St.. 
1883,  c.  17,  f  3,  held,  that  a  mere  general  state-  | 
raent  that  defendant  had  lawful  entry  into  the 
land,  and  that  his  estate  was  determined  on  a 
given  date,  is  not  a  sufficient  statement  of  the 
case.— Eveleth  v.  Gill  (Me.)  766. 

Where  declaration  for  forcible  detainer,  under 
Rev.  St.  1883,  c.  17,  S  3,  does  not  state  a  cause 
of  action,  that  the  evidence  is  sufficient  will  not 
justify  a  judgment  for  plaintiff.— Eveleth  t.  Gill 
(Me.)  756. 

It  is  the  owner  of  the  premises  at  the  time 
of  the  forfeiture  of  a  lease  who  alone  can  bring 
forcible  entry  and  detainer  therefor.— Small  ▼. 
aark  (Me.)  758. 

Where  the  forfeiture  of  a  lease  under  Rev.  St. 
c.  17,  I  3,  by  the  unlawful  sale  or  keeping 
of  intoxicating  liquors  therein,  is  not  taken  ad- 
vantage of  by  the  lessor,  a  subsequent  grantee 
of  the  lessor  cannot  maintain  forcible  entry  and 
detainer  based  on  such  forfeiture. — Small  v. 
Clark  (Me.)  758. 

Where  a  tenant  was  unlawfully  evicted,  he  ia 
eutitled  as  damages  to  the  difference  between 
the  rental  value  of  the  premises  and  the  rent 
reserved  from  the  date  of  the  eviction  to  the  end 
of  the  term.— Small  v.  Clark  (Me.)  758. 

On  reversal  of  judgment  for  plaintiff  in  forci- 
ble detainer,  a  writ  of  restitution  ought  not  to 
issue  when  rented  premises  have  been  destroyed. 
—Small  V.  Clark  (Me.)  758. 

Where  there  ia  a  provision  in  the  lease  that, 

on  nonperformance  of  the  covenant  by  the  les- 
see the  term  shall  be  at  an  end,  ejectment 
will  lie  without  proving  that  there  was  no  suffi- 
cient distress  on  the  premises  as  required  by 
Landlord  and  Tenant  Act,  g  7  <2  Gen.  St.  p. 
3916).— Ocean  Grove  Oamp  Meeting  Ass'n  of 
M.  E.  Church  v.  Sanders  (N.  J.  Err.  &  App.) 
448. 

Breach  of  covenant  by  the  tenant  gives  the 
landlord  no  ri^ht  of  re-entry,  unless  there  is 
a  stipulation  in  the  lease  that  such  breach 
shall   work  a  forfeiture. — Ocean  Grove  Camp 


Meeting  Ase'n  of  M,   Vi  Ca»irch  t.   Sanders 

(N.  J.  Err.  &  App.)  448. 

Where,  in  a  landlord's  proceeding  for  pos- 
session, his  affidavit  shows  neither  ownership 
nor  any  right  of  possession,  the  court  has  no 
jurisdiction. — Cleary  v.  Waldron  (N.  J.  Sop.) 
.565. 

Tenant,  evicted  after  judgment  in  proceedings 
under  Act  March  21.  1772,  held  not  entitled  to 
maintain  an  action  for  unlawful  eviction. — Jner- 
gen  r.  Allegheny  County  (Pa.)  281. 

In  an  action  to  eject  a  tenant  for  breach  of 
covenant,  evidence  that  the  tenant  was  not 
lx>und  by  the  acts  of  his  bondsman  in  accepting 
certain  conditional  receipts  for  rent  paid  by  the 
bondsman  to  plaintiff  held  admissible. — Granite 
Bldg.  Ass'n  V.  Greene  (R.  I.)  792. 

Where  one  defendant  in  a  suit  to  recover 
possession  for  breach  of  covenant  of  lease  was 
never  in  possession,  and  was  no  party  to  the 
breach,  a  nonsuit  as  to  him  was  properly 
granted.— Granite  Bldg.  Ass'n  v.  Greene  (B.  L) 
792. 

LANDS. 

Bee  "PnbUc  Landa." 

LARCENY. 

See  "Embezzlement";  "False  Pretensea.* 

i  1.     ProseontloB  and  punishment. 

An  indictment  for  the  larceny  of  chickens,  if 
intended  to  be  under  Crimes  Act  (P.  L^  1S98,  p. 
837)  §  158,  should  contain  allegations  to  show 
that  the  oftense  is  not  that  defined  by  Crimes 
Act  (P.  L  1898,  p.  839)  |  162.— State  ▼  Shntts 
(N.  i.  Sup.)  286. 

LAW  OF  THE  ROAO. 

See  "Highways,"  i  4. 

LEASES. 

See  "Landlord  and  Tenant" 

Of  street  railroads,  see  "Street  Railroads,"  i  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  I  8. 

LEGACIES. 

See  "WlUs." 

LEVY. 

Of  attachment  see  "Attachment"  I  8. 

LIBEL  AND  SLANDER. 

I   1.    PvtTllocod     oommnaioatlOBS,     and 
malice  therein. 

A  libelous  newspaper  article,  submitted  to 
the  scrutiny  of  two  of  defendant's  officials  be- 
fore publication,  held  to  be  the  delil>erate  ut- 
terance of  defendant. — Brown  -  r.  Providence 
Telegram  Pub.  Co.  (R.  I.)  1061. 

A  certain  report  of  court  proceedings  in  ■ 
newspaper  held  libelous.— Brown  t.  Providence 
Telegram  Pub.  Co.  (R.  1.)  1061. 

Publication  of  court  proceedings  htid  not 
privileged,  when  the  case  is  misstated  and  a 
litigant  held  up  to  ridicule. — ^Brown  v.  Prov- 
idence Telegram  Pub.  Co.  (R.  L)  1061. 

{   2.    Aotlona. 

Where  plaintiff  alleges  in  his  declaration  for 
libel  that  ne  is  injured  in  his  good  name  among 
his  neighbors,  he  is  entitled  to  compensation, 
notwithstanding  Act  June  13,  1898  (P.  L.  p. 
476),  providing  that  plaintiff  shall  recover  only 
his  actual  damages,  proved  and  specially  al- 
leged.—Marsh  ▼.  Edge  (N.  J.  Err.  &  App.)  834. 
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"Actual  damages,  specially  alleged,"  a*  used 
in  Act  Jane  13,  1898  (P.  L.  p.  476),  authorizing 
a   recoTery   of   such    damages   in    libel,    when 

S leaded,  means  each  as  would  tie  compensatoi? 
amages  at  common  law. — Marsh  t.  Sidge  (N. 
J.  Err.  &  App.)  884. 

Where  a  publication  complained  of  is  libelous 
per  se,  unwarranted  innuendoes  in  the  declara- 
tion will  be  treated  as  surplusage.— Brown  ▼. 
Providence  Telegram  Pub.  Co.  (R.  I.)  1061. 

$1,500  held  not  to  be  excessive  damages  for  a 
business  man  of  30  years'  standing,  who  had 
been  injured  by  a  libelous  newspaper  article. — 
Brown  t.  Providence  Telegram  Pub.  Oo.  (K.  I.) 
1061. 

LICENSES. 

Injuries  to  licensees,  see  "Railroads,"  I  4. 
Of    auctioneers,   see    "Auctions    and    Anctloii- 

eers." 
Validity    of    license    laws    as   denial    of   equal 

protection  of  laws,  see  "Constitutional  Law," 

M- 

I   I.    For  ooonpatloiu  and  prlTlleKea. 

IJpder  Act  March  24, 1902,  regulating  tne  prac- 
tice of  architecture,  where  applicant  presents  his 
application  in  due  form,  with  affidavit,  a  refusal 
of  the  certificate,  where  the  evidence  showed 
without  dispute  that  he  was  engaged  in  such 
prnrtice  at  the  time  of  the  rassnitc  of  the  act, 
was  erroneous. — Cardiff  v.  New  Jprsey  State 
Board  of  Architecto  (N.  J.  Sup.)  294. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,"' i  1. 

On  property  of  telegraph  or  telephone  company, 
see  "Telegraphs  and  Telephones,"  8  1. 

lAens  acquired  Iry  particular  remedies  or  pro- 

eeediiigt. 
See    "Attachment,"    t   8;    "Execution."    |   2; 
"Judgment,"  S  8. 

ParUeular  classes  qf  lien*. 
See  "Mechanics'  Liens." 
For  services  on  logs,  see  "Logs  and  Logging." 
Landlord's  lien   for  rent,   see   "Landlord  and 

Tenant,"  (  6. 
Mortgage,  see  "Mortgagee,"  |  2, 

LIFE  ESTATES. 

See  "Curtesy";  "Dower." 
Creation  by  wiU,  see  "Wills,"  {  0. 

LIFE  INSURANCE 

See  "Insurance,"  ^  B. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession," 
Laches,  see  "Equity,"  I  2. 
Necessity  of  ur^infr  bar  by  limitations  In  trial 
court,  see  "Appeal  and  Error,"  {  3. 

Particular  tuMana  or  proceeding*. 
Against  stockholders,  see  "Corporations,"  {  4. 
For  recovery  of  overpayments  to  hospital  for 

insane,  see   "Asylums." 
To  establish  trust,  see  "Trusts,"  |  5. 

i   I.    Statntes  of  limitation. 

Act  March  27,  1713  (1  Smith's  Laws,  p.  70), 
providing  that  a  new  action,  after  reversal  of 
judirmeiit  without  venire,  must  be  brought  with- 
in a  year,  held  repealed  by  Act  June  24,  1895 
(P.  Ij.  236).— Specs  v.  Boggs  (Pa.)  346. 

Limitations  held  to  bar  a  claim  used  as  a  set- 
off, where  it  would  be  a  bar  to  an  action  there- 


on.— Trustees  of  State  Hospital  for  Insane  t. 
Philadelphia  County  (Pa.)  1032. 

Pub.  Laws  1902,  p.  49.  c.  976,  g  1,  shorten- 
ing the  period  of  limitations  for  personal  injury 
cases,  held  prospective  only. — Botchford  ▼.  Un- 
ion B.  Co.  (R.  I.)  932. 

A  mortgagee's  right  of  action  for  interest  on 
the  mortgage  note  held  barred  at  the  same  time 
as  the  right  of  action  for  the  principal. — Por- 
ter's Adm'x  V.  Shattuck's  Estate  (Yt.)  958. 

g   2.     Oompntation  of  period   of  llmita* 
tion. 

Where  judgment  in  action  for  personal  inju- 
ries is  reversed  without  a  new  venire,  a  new 
action,  not  brought  within  two  years  from 
the  time  when  the  injury  was  done,  held  bar- 
red.—Specs  T.  Boggs  (Pa.)  346. 

Under  Pub.  St.  1882,  c.  205,  {  6  (Gen.  Laws 
1896,  c.  234,  8  5),  where  one  against  whom  a 
cause  of  action  has  accrued  leaves  the  state, 
and  subsequently  returns,  the  coming  into  the 
state  fixes  a  new  time  for  the  prescribed  period 
of  limitations  to  begin  to  run.— Cottrell  t.  Ken- 
ney  (B.  I.)  1010. 

t   3.    Aoknotrledicnent,      new      promise, 
and  part  payment. 

A  partial  payment  made  on  an  existing  debt 
takes  the  case  out  of  the  statute  of  limitations, 
—Pond  V.  French  (Me.)  920. 

A  payment  on  a  debt  barred  by  limitations  is 
an  acknowledgment  of  the  exi.itcuce  of  the  debt, 
and  raises  an  implied  promise  t  >  pay  the  bal- 
ance.—Pond  V.  French  (Me.)  920. 

Under  Rev.  St.  c.  81,  i%  97,  100.  where  it  was 
shown  that  a  partial  paymeut  on  an  existing 
debt  was  made  on  a  debt  consisting  of  many 
items,  all  of  them  are  thereby  saved  from  the 
effect  of  limitations.— Pond  v.  French  (>Ie.)  920. 

A  debtor's  acknowledgment  to  pay  a  debt 
held  not  to  be  impaired  by  an  expressed  inten- 
tion to  discharf;e  the  obligation  by  a  bounty  un- 
der her  will.- Gill  v.  Donovan  (Md.)  117. 

Payment  by  one  heir  on  the  debt  of  his  an- 
cestor does  not  take  the  debt  out  of  the  stat- 
ute of  limitations  as  to  the  other  heirs. — Hainet 
V.  Uaines  (N.  J.  Sup.)  401. 

I  4.    Pleadlnct   evidenee,   trial,   and  re> 
view. 

Entries  in  account  books  of  a  deceased  tes- 
tator of  payments  received,  supported  by  the 
executor's  oath  after  the  statute  of  limitations 
has  run,  are  not  admissible  to  prove  the  fact 
of  payment.— Small  v.  Rose  (Me.)  726. 

Rev.  St.  c.  81,  i  100,  does  not  prevent  admis- 
sion in  evidence  of  payments  to  bar  limitations, 
but  merely  excludes  the  memoranda  made  in  be- 
half of  the  party  to  whom  the  payment  is  al- 
leged to  have  been  made. — Small  v.  Rose  (Me.) 
726. 

Evidence  in  an  action  against  an  estate  for 
services  examined,  and  Acid  to  make  it  a  ques- 
tion for  the  jury  whether  the  running  of  the 
statute  of  limitations  had  been  interrupted. — 
Gill  V.  Donovan  (Md.)  117. 

Evidence  in  an  action  for  services  rendered  a 
decedent  examined,  and  held  to  justify  a  modifi- 
cation of  an  instruction  on  the  statute  of  limi- 
tations.—Gill  V.  Donovan  <Md.)  117. 

Evidence  that  debtor  had.  within  time  for 
suit,  admitted  the  debt  was  due,  held  material; 
the  statute  of  limitations  being  pleaded.— Gill  t. 
Donovan  (Md.)  117. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  (  2. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  t  1. 
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LIQUOR  SELLING. 

:8m  "Intoxicating  Liquon." 


LIS  PENDENS. 


JUTect  ._ 
ceedinca, 


on  limitation  of  pendency  of  otlier  pro- 
Dg»,  see  "liimitation  of  Actions,"   f  2. 


LIVE  STOCK. 


■BaU- 


Garriage  of,  aee  "Carriers,"  {  3. 
Injuries  from  operation  of  railroads,  see 
roads,"  {  7. 

LOAN  COMPANIES. 

8m  "Building  and  Loan  Asaociationa." 

LOCAL  LAWS. 

Bm  "Statutes,"  ^  L 

LOGS  AND  LOGGING. 

Rev.  St.  c.  91,  I  38,  as  amended  by  chapter 
1«3,  p.  172,  Pnb.  St.  1889,  gives  a  statutory 
lien  to  a  laborer  only,  and  not  to  an  inde- 
pendent contractor. — Littlefield  r.  Morrill  (Me.) 
11U9. 

A  laborer  is  one  who  performs  manual  labor 
for  wages  under  the  direction  of  his  employer. 
—Littlefield  t.  Morrill  (Me.)  1109. 

One  who  contracts  to  do  a  specific  piece  of 
work,  which  he  may  perform  by  his  own  lal>or 
or  by  the  labor  of  others,  is  not  a  "laborer"  in 
the  statutory  sense. — Littlefield  t.  Morrill  (Me.) 
IIW, 

That  the  compensation  of  a  contractor  for  la- 
bor on  logs  is  made  proportional  to  the  extent 
of  the  work  contracted  for  does  not  make  him 
a  laborer,  so  as  to  give  him  a  statutory  lien  on 
the  logs.— Littlefield  y.  MorriU  (Me.)  1109. 

One  who  contracts  to  cut  and  hanl  all  the  logs 
and  lumber  of  a  definite  tract  at  a  fixed  price 
held  not  entitled  to  a  lien  for  such  labor  as  he 
personally  performs. — Littlefield  T.  Morrill 
(Me.)  1109. 

LUMBER. 

See  "Logs  and   Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Dangerous  machinery,   see  "Negligence."  |  1. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,"  8  5. 

Production  and  use  of  dectricity,  see  "Elec- 
tricity." 

MAINTENANCE. 

Of  toll  roads,  see  "Turnpikes  and  Toll  Roads," 
§1. 

MALICE. 

See  "Homicide."  {§  1.  3;  "Libel  and  Slander." 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

f   I.    Want  of  probable  canso. 

Evidence  held  to  show  prosecution  for  obtain- 
ing money  under  false  pretenses  to  be  without 


probable  cause.— Hnckestein  t.  New  Tork  Ufe 
Ins.  Co.  (Pa.)  461. 

{   8.     Aetlona. 

Railroad  company  heid  not  liable  for  false  ar- 
rest and  malicious  prosecution  by  its  railway 
policeman,  appointed  under  act  respecting  rail- 
roads and  canals.  Gen.  St.  p.  26*71,  S<  22.  23, 
25,  27.— Tucker  v.  Erie  Ry.  Co.  (N.  J.  Sup.) 
557;   Oell  t.  Same,  Id. 

In  an  action  for  malicious  prosecution,  the 
want  of  probable  cause  is  one  of  law  for  the 
court,  where  the  facts  are  undisputed. — Hncke- 
stein T.  New  York  Life  Ins.  Co.  (Pa.)  461. 

MALPRACTICE 

See  "Physicians  and  Surgeons." 
Measure    of    damages    for    death    from,    see 
"Death,"  i  1. 

MANDAMUS. 

{    1.    Svbjeots   and  pnrpoaea  of  velief. 

Where  obligation  of  chosen  freeholders  to  pot 
a  roadway  in  fit  condition  is  not  clearly  shown, 
its  enforcement  by  mandamijs  will  l>e  denied.— 
Bacon  v.  Board  of  Chosen  Freeholders  of  Cum- 
lierland  County  (N.  J.  Sup.)  234. 

Where  a  clerk  of  the  board  of  aldermen  re- 
fuses to  comply  with  the  resolution  of  such 
board  to  strike  one  name  from  the  roll  of  mem- 
bers and  to  place  another  thereon,  he  will  be 
compelled  to  do  so  by  mandamus. — Warmolts 
V.  Keegan  (N.  J.  Sup.)  813. 

Mandamus  will  lie  to  compel  the  performance 
of  purely  ministerial  duties  incumbent  on  an 
officer  by  viitiip  of  his  office.— Warmolts  t.  Kee- 
gan (N.  J.  Sup.)  813. 

I  S.     Jnrisdletlon,  prooeedinca.  and  re- 

lief. 

Railroad  company,  having  principal  office  on 
one  county  and  operating  its  road  wholly  within 
another,  may  be  sued  in  either  county. — Loniiue 
V.  Pittsburg,  J.,  E.  &  E.  R.  Co.  (Pa.)  580. 

Owner  of  coal  mine  ftetd  entitled  to  bring  man- 
damus to  compel  railroad  to  furnish  cars,  with- 
out intervention  of  attorney  general. — Loraine 
T.  Pittsburg,  J.,  B.  &  E.  K.  Co.  (Pa.)  680. 


MANDATE. 


See  "Mandamus." 


MANSLAUGHTER. 


Sm  "Homicide,"  |  2. 


MAPS. 

idence,  sei 

MARRIAGE 


Admissibility  in  evidence,  see  "Criminal  Law," 


See    "Bigamy";    "Divorce";    "Husband    and 
Wife." 

Evidence  on  an  issue  of  marriagre  held  to 
show  that  the  parties  were  actually  married 
and  lived  together  as  husband  and  wife,  though 
no  marriage  ceretnony  was  performed. — Mnl- 
laney  v.  Mullaney  (N.  J.  Err.  &  App.)  1086. 

The  bnrden  of  proof  is  on  a  woman  claiming 
to  be  the  widow  of  deceased  to  establish  sucii 
fact.— In  re  Davis'  Estate  (Pa.)  475. 

A  finding  that  no  marriage  relation  existed 
between  the  decedent  and  one  claiming  to  be 
his  widow  heJd  sustained  by  the  evidence. — In  re 
Davis'  Estate  (Pa.)  476. 


Digitized  by 


Google 


INDEX. 


1177 


MARRIED  WOMEN. 

See  "Rmband  and  WUe." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

The  fact  that  a  second  mortgagee  has  an  eq- 
uity to  require  the  marabaling  ot  assets  at  a 
time  when  judgment  creditors  of  the  mortgagor 
purchased  his  equity  in  the  property  not  covered 
by  the  second  mor^ge  will  prevent  them  from 
insisting  that  the  property  which  is  covered 
shall  be  first  applied  to  the  first  mortgage. — 
Marron  t.  DnBoia  (N.  J.  Cb.)  857. 

MASTER  AND  SERVANT. 

See  "Work  and  L«bor." 

Indemnity  insurance,  see  "Insurance,"  |  9. 

Laborer's  lien  on  logs,  see  "Logs  and  Logging." 

Preliminary  injunction  against  strikers,  see 
"Injunction,"  {  4. 

Validity  of  act  regulating  hours  of  employment 
as  class  legislation,  see  "Constitutional  Law," 
8  4. 

Validity  of  act  regulating  hours  of  employ- 
ment as  infringing  right  to  contract,  see 
"Constitutional  Law,"  i  2. 

i    1.    Tlte  relatioa. 

Pub.  Laws,  c.  1004,  enacted  April  4,  1902, 
precludes  street  railway  company  from  contract- 
ing with  employes  for  more  than  ten  hours'  la- 
bor a  day,  even  if  employe  ia  willing.— In  re 
Ten-Hour  Law  for  Street  By.  Corporations  (R. 
I.)  602. 

Pub.  Laws,  c.  1004,  enacted  April  4,  1902, 
limiting  the  hours  of  labor  of  certain  street 
railway  employds,  is  within  the  police  power  of 
the  legislature.— In  re  Ten-Hour  Law  for  Street 
Ry.  Corporations  (B.  I.)  602. 

4  C     Berrlces  »»il  oompeiia%Uon. 

Where  the  defendant  railroad  company's  relief 
-department  provided  that,  if  any  member  or  liis 
representative  should  sue  for  death  or  ii^ury, 
any  compromise  of  such  claim  or  suit,  or  judg- 
ment in  such  suit,  should  preclude  any  claim  on 
the  relief  fund,  the  jndxment  intended  is  a  judg- 
ment awarding  the  plaintiff  some  damages. — 
O'KeiUy  v.  Pennsylvania  li.  Co.  (X.  J.  Sup.) 
233. 

If  3, 4.  Maater'a  ItoblUty  fw  Isjiwle*  to 

servant — Nature    and    extent   In 
general. 

It  is  the  duty  of  both  master  and  servant  to 
exercise  reasonable  care  to  avoid  accident,  vary- 
ing according  to  the  dangerous  nature  of  the 
-employment. — Karczewski  v.  Wilmington  City 
Ky.  Co.  (Del.  Super.)  746. 

Wliere  one  without  authority  to  employ  asks  a 
person  standing  by  for  assistance,  if  such  person 
renders  it.  he  is  a  mere  volunteer. — Longa  v. 
Stanley  Hod  Elevator  Co.  (N.  J.  Sup.)  251. 

Where  a  servant  of  W.,  while  in  a  safe  posi- 
tion, at  the  request  of  the  engineer  of  an  ele- 
yator  company,  engaged  in  an  independent  em- 
ployment, attempted  to  loosen  the  elevator,  and 
was  killed,  held,  that  W.  was  not  liable. — Longa 
T.  Stanley  Hod  Elevator  Co.  (N.  J.  Sup.)  251. 

Where  original  contractor  has  illegally  as- 
signed contract,  hfid  not  liable  for  injnries 
received  by  a  workman  in  the  employ  of  the 
assignee.- Patton  v.  McDonald  (Pa.)  366. 

An  action  by  an  employ^  for  personal  inju- 
ries can  be  brought  only  against  his  employer, 
and  not  against  one  assuming  the  business  of 
his  emplover  by  contract. — Wieder  v.  Betiile- 
hem  Steel  Co.  (Pa.)  778. 

Injuries  to  servant  held  to  be  the  result  of 
•contributory  negligence. — Russell  T.  Riverside 
"Worsted  MilU  (B.  I.)  876. 


I  5.     —^  Tools,    auichlnery,   sppllanoes, 
and  plaoes  for  tvork. 

A  master  owes  its  servant  the  duty  of  pro- 
viding a  reasonably  safe  place  to  work  in  and 
reasonably  safe  tools.— Karczewski  v.  Wilming- 
ton City  Ry.  Co.  (Del.  Super.)  74a 

It  is  a  master's  duty  to  keep  its  premises  and 
tools  in  a  reasonably  safe  condition. — Karczewsid 
V.  Wilmington  City  Ry.  Co.  (Del.  Super.)  746. 

The  master's  duty  to  provide  reasonably  safe 
appliances  is  fully  discharged,  if  he  has  fur- 
nished a  sufficient  supply  of  them,  with  compe- 
tent men  to  use  them. — ^Aml)urg  v.  International 
Paper  Co.  (Me.)  766. 

Where  an  appliance  becomes  unfit  for  use, 
and  the  master  has  provided  a  sufficient  sup- 
ply, he  has  a  right  to  assume  that  the  serv- 
ants will  nse  the  means  of  renewal  which  he 
has  placed  at  their  hands.— Amburg  v.  Inter- 
national Paper  Co.  (Me.)  766. 

If  a  rope,  the  breaking  of  which  caused  plain- 
tiff's injury,  had  been  used  for  a  specific  pur- 
pose by  servants  before  the  time  it  broke,  held, 
the  master  would  be  no  more  responsible  for  its 
condition  and  use  at  the  time  of  the  injury 
than  if  it  had  l)een  so  used  for  the  first  time. — 
Amburg  v.  International  Paper  Co.  (Me.)  7(>5. 

Where  plaintiff,  a  brakeman,  fell  from  the 
roof  of  a  freight  car  because  the  grab  iron 
palled  off,  and  the  car  belonged  to  another  road, 
the  defects  were  not  such  as  that  defendant 
employer  was  bound  to  guard  against  them. — 
Anderson  v.  Erie  R.  Co.  (N.  J.  Err.  &  App.) 
830. 

Servant  Meld  not  entitled  to  recover  for  in- 
I  juries  t>ecause  master  had  not  inspected  an  in- 
I  candescent  lamp  wire. — Pulton  v.  (jrieb  Rubber 
\  Co.  (N.  J.  Sup.)  561. 

I  Master  held  liable  for  injuries  to  servant  caus- 
ed by  defective  appliances  not  owned  by  the 
master.— Sharpley  v.  Wright  (Pa.)  806. 

Evidence  held  to  sustain  verdict  for  injuries 
to  employe  by  defective  appliances. — Flnnerty 
V.  Bumham  (Pa.)  896. 

Where  the  defect  through  which  an  injury 
occurs  to  an  employe  occurs  is  in  the  original 
construction  of  the  appliances,  knowledge  by  the 
master  will  be  presumed.— Finnerty  v.  Burn- 
ham  (Pa.)  006. 

It  is  the  duty  of  a  master  to  furnish  hia  em- 

gloyes  with  safe  appliances. — Finnerty  v.  Burn- 
am  (Pa.)  996. 

That  sill  of  tender  was  not  strong  enough  to 
resist  the  result  of  a  collision  does  not  show 
that  the  appliance  was  defective.— Brommer 
V.  Philadelphia  &  B.  By.  Co.  (Pa.)  1092. 

{  6.    ■— -  'Warning    and    InstraotlnB 
serrant. 

It  is  the  duty  of  a  master  to  inform  an  in- 
experienced servant  of  the  dangers  incident  to 
his  empIo.vment.  —  Karcaewski  v.  Wilmington 
City  By.  Co.  0ei.  Super.)  746. 

Where  mine  owners  furnished  guide  to  con- 
duct employes  to  work,  they  did  not  need  to 
warn  employes.- Smith  v.  Themes  Iron  Co.  (N. 
J.  Sup.)  562. 

Employer  should  take  proper  means  to  pro- 
tect youthful  employe  from  dangers  he  cannot 
appreciate.— Doyle  v.  Pittsburg  Waste  Co.  (Pa.) 

,m. 

i   7.  ——  Fellow  servants. 

Where  a  servant  whose  duty  it  is  to  select 
safe  appliances  fails  to  do  so,  it  is  not  the  neg- 
ligence of  the  master. — Amburg  v.  Internation- 
al Paper  Co.  (Me.)  765. 

The  act  ot  a  quarry  boss  in  ordering  the  en- 
gineer to  proceed  to  lift  a  stone,  by  which  an 
employe  was  injured,  Aeld  the  act  of  a  fellow 
I  servant.— Galvin  v.  Fierce  (N.  H.)  1014. 
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Whether   persons  engaged   In  the  same  em- 
ployment are  fellow  seryanta  is  to  be  determin- 


ed by  the  natnre  of  the  act  performed,  and  not 
by  the  difference  in  the  rank  or  grade  of  serr- 
ants.— OalTin  v.  Pierce  (N.  H.)  1014. 

Where  plaintiff  was  injured  by  defects  in  a 
chain  given  him  to  use,  held,  that  employes 
whose  duty  it  was  to  inspect  and  repair  the 
chain  were  not  his  fellow  employes. — Hop- 
wood  v.  Benjamin  Atha  &  lUingsworth  Co. 
(X.  J.  Err.  &  App.)  435. 

One  employed  and  paid  by  agent  of  street 
railroad  held  co-servant  of  such  company's  serv- 
ants.—Norman  V.  Middlesex  &  S,  Traction  Co. 
(N.  J.  Err.  &  App.)  835. 

Where  the  en^^ineer  of  an  elevator  asked  an- 
other to  loosen  it,  and  he  was  injured,  the  ele- 
vator company  held  not  liable. — Lonea  t.  Stan- 
ley Hod  Elevator  Co.  (N.  J.  Sup.)  251. 

Switchman  held  injured  by  the  negligence  of 
a  fellow  servant. — Miller  v.  McKeesport  Con- 
necting R.  Co.  (Pa.)  496. 

The  foreman  of  a  carding  room  in  a  mill, 
cleaning  a  revolving  cylinder,  and  negligently 
leaving  it  open,  in  consequence  of  which  an  em- 
ploys IS  injured,  is  a  feUow  servant  of  the  in- 
jured employe.— Duffy  v.  Piatt  (Pa.)  1000. 

A  train  dispatcher  is  a  vice  principal  of  the 
railroad  company  which  employs  him.— Brom- 
mer  t.  Philadelphia  &  R.  Ry.  Co.  (Pa.)  1092. 

A  person  who,  under  the  direction  of  the  su- 
perintendent, erects  the  "hanger"  in  a  mill  on 
which  a  pulley  shaft  is  placed,  is  not,  while  do- 
ing such  work,  a  fellow  servant  of  an  operative 
in  the  mUl.-CrandaIl  v.  Stafford  Mfg.  Co.  (R. 
I.)  52. 

i  8.     —  Risks  assmmed  by  ■•rr*at. 

A  servant  must  obey  the  instructions  of  his 
master  as  to  the  work  he  is  employed  in. — 
Karczewski  v.  Wilmington  City  Ry.  Co.  (Del. 
Super.)  746. 

Employe  does  not  assume  risk  arising  from 
failure  to  protect  machinery.— Doyle  v.  Pitts- 
bui^  Waste  Co.  (Pa.)  363. 

{  0.     —  Oontribntory      negllgeaoe      of 
■errant. 

Plaintiff,  in  an  action  against  a  master  tor 
injuries,  cannot  recover,  if  guilty  of  contributory 
negligence. — Karczewski  v.  Wilmington  City  Ry. 
Co.  (Del.  Super.)  746. 

No  legal  duty  of  the  master  toward  the  serv- 
ant has  ever  been  judicially  substituted  for  the 
exercise  of  ordinary  prudence  l^  the  latter. — 
Loid's  Adm'x  v.  J.  8.  Rogers  Co.  (N.  J.  Err. 
&  App.)  837. 

Miner,  injured  by  falling  into  a  pit  alongside 
of  path,  held  guilty  of  contributory  negligence 
as  matter  of  law.— Smith  v.  Thomas  Iron  Go. 
(N.  J.  Sup.)  562. 

An  employe  can  recover  for  injuries  received 
from  dangerous  employment  to  which  he  had 
called  the  master's  attention. — Williams  v. 
Clark  (Pa.)  315. 

S  10.  Pleadlns. 

In  an  action  for  negligent  death  of  a  servant, 
it  is  not  necessary  that  the  declaration  allege 
that  the  defendant  had  knowledge  of  any  facts 
■which  would  constitute  negligence  on  his  part. 
— Swpenej  v.  Jessup  &  Moore  Paper  Co.  (Del. 
Super.)  9o4. 

In  an  action  for  negligent  death  of  a  servant, 
it  is  not  necessary  that  the  declaration  allege 
that  plaintiff  was  ignorant  of  the  facts  which 
constituted  the  negligence  complained  of. — 
Sweeney  v.  Jessup  &  Moore  Paper  Co.  (Del. 
Super.)  954. 

Where  the  injury  complained  of  by  an  em- 
ploye was  charged  to  be  caused  by  the  falling 
of  the  attachment  of  the  machinery,  the  decla- 


ration shonld  allege  that  the  attachment  was 
defective,  or  show  that  ftilling  was  not  its 
normal  action. — McOraw  v.  Great  Northern 
Paper  Co.  (Me.)  762. 

In    a    declaration    for    injuries    received    by 

plaintiff  in  defendant's  pulp  mill,  an  allegation 
as  to  defects  in  machinery  held  too  general. — 
McGraw  v.  Great  Northern  Paper  Co.  (Me.) 
762. 

A  declaration  by  a  servant  for  injuries  fteM 
not  demurrable,  as  showing  contributory  negli- 
gence. —  East  Brooklyn  Box  Co.  v.  Nadling 
(Md.)  132. 

An  allegation,  in  a  declaration  for  injorie? 
to  servant,  that  plaintiff  was  in  the  exercise 
of  due  care,  held  not  to  validate  the  declara- 
tion, when  inconsistent  with  the  other  alle^- 
tions.— Rnssell  t.  Riverside  Worsted  Mills  (R- 
I.)  376. 

Declaration  is  an  action  for  injuries  to  serv- 
ant held  not  to  show  any  negligence  on  part  of 
master.— Russell  v.  Riverside  Worsted  Mills 
(R.  I.)  375. 

§  11.  Erideaee. 

^  Plaintiff,  in  an  action  against  a  master  for 
injuries,  has  the  burden  of  proving  defendant's 
negligence.— Karczewski  v.  Wilmington  City  By. 
Co.  (Del.  Super.)  746. 

I  In  an  action  by  an  employe,  feeding  a  print- 
I  ing  press,  held,  under  the  evidence,  that  a 
j  theory  that^  when  plaintiff  was  feeiding  the 
press,  a  rapid  increase  in  the  speed  of  the  main 
power  shaft  of  the  factory  caused  the  injury. 
I  held  not  well  founded.— Bostou  v.  Buffnm  (Me'.l 
'892. 

The  burden  is  on  the  servant  to  establish  neg- 
ligence on  the  part  of  his  master  causing  the  in- 
jury.—Schamberger  V.  Somerset  Chemical  Co. 
(N.  J.  Sup.)  247. 

Evidence  m  an  action  by  a  brakeman  to 
recover  for  personal  injuries  examined,  and 
held  insufficient  to  show  as  a  matter  of  law 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence.—Hammer  v.  Preaaed  Steel  Car  Co. 
(Pa.)  355.    . 

Evidence  in  an  action  for  injuries  to  employ? 
held  to  show  an  assumption  of  the  risk. — ^Leh- 
man V.  Carbon  Steel  Co.  (Pa.)  475. 

Evidence  in  an  action  by  an  employe  fbr  per 
I  sonal  injuries  held  insufflaent  to  show  any  neg- 
:  ligence  on  the  part  of  the  foreman.— Lawson  v. 
I  American  Steel  &  Wire  Co.  (Pa.)  476. 

I  Evidence  in  au  action  for  injuries  to  employe 
I  held  insufficient  to  sustain  the  action. — McGinnis 
1  V.  Kerr  (Pa.)  479. 

In  an  action  by  au  employe  for  damages  caus- 

<  ed  by  injuries  received  from  slipping  on  a  floor 

I  in  her  employer's  store,   evidence   held  insnf- 

:  fidant  to  justify  a  verdict  for  plaintiff.— Diver 

V.  Bulger  Mfg.  Co.  (Pa.)  71& 

i  i  12.  Trial. 

j  In  action  for  injuries  received  by  employe 
I  while  working  at  a  sand  paper  wheel,  held  er- 
!  ror,  under  the  evidence,  to  take  the  case  from 

the   jury.— Yentsch   v.   (Chloride   of   Silver   Dry 

Cell  Battery  Co.  (Md.)  877. 

In  an  action  by  a  servant  for  injuries,  evidence 
held  sufficient  to  warrant  submission  to  jury  of 
question  whether  defendant  was  negligent- 
Mercantile  Laundry  Co.  v.  Kearney  (Md.)  966. 

{  Whether  a  brakeman,  who,  stumbling  over  a 
i  "jigger  stand,"  near  a  switch  which  he  was 
I  about  to  operate,  was  run  over  by  the  cars,  ei- 
'  ercised  reasonable  care,  A«Id  a  question  for  the 
jury.— Murray  v.  Boston  &  M.  R.  R.  (N.  H.) 
i  289. 

Whether  a  brakeman  knew  or  ought  to  have 

known  of  the  presence  of  a  "jiffier  stand"  dose 
to  a  switch,  so  that  he  could  be  neld  to  have  as- 
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snmed  the  risk,  Md  a  question  for  the  jury.— 
Murray  t.  Boston  &  M.  R.  B.  (N.  H.)  289. 

In  action  hj  administrator  of  employe  for 
negligently  occasioning  death,  question  of  as- 
snnaed  riak  held  for  the  jury.— Boyce  t.  John- 
son (N.  H.)  707. 

In  an  action  by  employ^  to  recoyer  tor  in- 
jaries  received,  held,  that  a  motion  for  a  non- 
suit was  properly  denied. — Hopwood  t.  Benja- 
min Atha  &  Ilhngsworth  Co.  (N.  J.  Err.  & 
App.)  436. 

Question  as  to  whether  services  had  been 
transferred  with  servant's  consent  held  for  jury. 
—Norman  T.  Middlesex  &  S.  Traction  Co.  (N. 
J.  Err.  &  App.)  835. 

In  an  action  for  injuries  received,  held  error 
to  refuse  to  charge  to  the  effect  that  plaintiff's 
decedent  assumed  an  obvions  risli,  for  the  con- 
Bequenoes  of  which  defendant  was  not  linble. 
— Isold's  Adm'x  v.  J.  8.  Rogers  Co.  (N.  J.  Err. 
&  App.)  837. 

Evidence  in  action  for  injuries  to  servant  held 
to  take  question  of  assumption  of  risli  to  the 
jury.— Giles  v.  Jones  &  Laughlins  (Pa.)  280. 

In  an  action  for  personal  injuries  to  a  serv- 
ant, question  of  negligence  and  contributory 
negligence  held  one  for  the  jury.— Williams 
V.   Clark  (Pa.)  816. 

Question  of  employe's  coutributory  negligence 
in  attempting  to  clean  the  machinery  at  which 
he  was  at  work  held  for  the  Jury. — Doyle  v. 
Pittsburg   Waste  Co.   (Pa.)  363. 

Where  plaintiff's  evidence  shows  defendant's 
foreman  thoroughly  competent,  held  error  to 
submit  question  to  the  Jury. — Duffy  v.  Piatt 
(Pa.)  1000. 

Evidence  considered,  iq  action  for  injuries  to 
brakeman,  and  held  error  to  direct  a  nonsuit. — 
Brommer  v.  Philadelphia  &  R.  By.  Co.  (Pa.) 
liMi. 

Evidence,  in  an  action  by  a  servant  for  injury 
resulting  from  the  falling  of  a  pulley  shaft  in 
the  mill  with  which  he  was  working,  examined, 
and  held,  that  the  question  of  his  coutributoiT 
negligence  was  for  the  jury. — Crandall  v.  Staf- 
ford Mfg.  Oo.  (R.  I.)  62. 

S 13.  Ualillltlea    for    laJwlM    i«    tUvd 
persona. 

Owners  of  a  house,  who  contract  with  one  to 
put  in  the  water  pipe  from  the  road,  held  liable, 
even  if  he  is  an  mdopendent  contractor,  for  in- 
jury to  one  driving  into  the  excavation. — Thomas 
V.  Harrington  (N.  H.)  285. 

Evidence  in  an  action  for  injuries  to  a  Ixty 
by  act  of  driver  held  to  raise  a  question  for  the 
jury,  whether  the  act  was  done  within  the 
scope  of  the  driver's  employment— Brennan  T. 
Merchant  &  Co.  (Pa.)  801. 

Whether  the  tort  of  a  servant  was  within  the 
scope  of  his  employment  held  a  question  of  fact 
for  the  jury. — Brennan  v.  Merchant  &  Co.  (Pa.) 
891. 

Master  held  not  liable  for  torts  of  servant  not 
in  execution  of  the  master's  basinesa. — Brannan 
T.  Merchant  &  Co.  (Pa.)  891. 


See 


MAYOR. 

"Mnnldpal  Corporations,"  |  8. 


MEASURE  OF  DAMAGES 

See  "Damages,"  |  2. 

MECHANICS'  LIENS. 

I    1.    Rtsht  to  Ilea. 

Where  a  written  building  contract  whldi  had 
been  tiled  in  the  clerk's  office  is  abrogated,  and 
the  work  is  done  under  a  new  parol  contnct« 


the  land  and  building  were  cvbject  to  a  lien 
for  work  done  by  a  subcontractor. — ^Buckley  v. 
Hann  (N.  J.  Err.  &  App.)  825. 

P.  L.  1898,  p.  639,  |  5,  does  not  relieve  the 
owner  from  the  requirement  to  retain  part  of 
the  price  in  his  hands  unpaid  to  and  unassign- 
ed  by  the  contractor  when  the  stop  notice  is 
served  upon  him,  whether  such  moneys  are  due 
or  not.— Kreutz  v.  Cramer  (N.  J.  Ch.)  536. 

Under  the  mechanic's  lien  act,  an  owner,  no- 
ticed to  retain  an  installment  after  it  has  l>e- 
come  due,  cannot  pay  it  out,  intending  to  reim- 
burse himself  out  of  an  installment  yet  to  be- 
come due.— Kreutz  v.  Cramer  (N.  J.  <jh.)  535. 

Where  a  stop  notice  is  served  under  Mechan- 
ic's Lien  Act,  |  3  (Gen.  St.  p.  2073),  the  owner 
must  retain  for  the  noticing  creditors  any  part 
of  the  price  which  mair  have  been  payable,  hut 
which  had  not  been  paid  or  assigned  at  the  time 
such  notice  was  served,  and  money  thereafter 
due.- Kreutz  ▼.  Cramer  (N.  J.  Ch.)  535. 

Filing  of  specifications  held  essential,  under 
mechanic's  lien  law  (Revision  1898,  p.  538,  {  2), 
to  make  the  building  liable  only  to  the  contract- 
or.—English  V.  Warren  (N.  J.  Ch.)  800. 

I  2.    ProoeedlBga  to  perfeet. 

A  contractor  for  a  building  held  not  to  have 
been  induced  hy  fraud  to  sign  an  order  to  the 
owner  to  pay  a  materialman. — English  v.  War- 
ren (N.  J.  Ch.)  860. 

The  remedy  of  materialmen  by  stop  notices 
under  mechanic's  lien  law  (Revision  1808,  p. 
538,  t  3),  held  limited  to  houses  where  the  con- 
tract and  specifications  had  been  filed  as  pro- 
vided by  section  2.— English  v.  Warren  (NT  J. 
Ch.)  880. 

The  word  "owner"  !n  Gen.  Laws  1896,  c.  206, 
S  5,  relating  to  mechanics'  liens,  means  the 
owner  of  the  estate  to  be  affected  by  the  lien. — 
Poole  v.  Fellows  (R.  I.)  772. 

No  notice  of  a  mechanic's  lien  being  neces- 
sary for  a  purchaser  who  is  the  owner  of  the 
property,  no  copy  of  the  notice  need  be  re- 
corded.—Poole  V.  Fellows  (B.  I.)  772. 

A  mechanic's  lien  is  waived  on  property  In  a 
town,  part  being  in  another,  by  a  failure  to  file 
the  account  in  that  town. — ^Poole  t.  Fellows 
(R.  I.)  772. 

I  3.     Operatton  and  eSeet. 

Where  the  purchaser  of  materials  was  a  lea- 
see, his  term  was  the  property  to  be  affected 
by  a  mechanic's  lien,  and  not  the  reversion  of 
the  landlord.— Poole  v.  Fellows  (R.  I.)  772. 

{  4.    Waiver,    diaeharse,    release,    aad 
■atlaf action. 

Parol  contemporaneous  agreement  held  inad- 
missible to  impeach  release. — Dowd  v.  Crow 
(Pa.)  780. 

i  5.     Enforeemont. 

It  is  a  question  for  the  jury  whether,  after 
a  building  contract  has  been  filed  in  the  clerk's 
office,  a  new  parol  contract  has  been  substituted 
for  it. — Buckley  v.  Hann  (N.  J.  Err.  &  App.) 
825. 

A  waiver  of  a  mechanic's  lien  as  to  part  of 
the  |>roperty  ia  no  ground  for  a  demurrer  to  the 
petition  for  its  enforcement. — Poole  v.  Fellows 
(R.  I.)  772. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," i  2. 
Of  stockholders,  see  "Corporations,"  {  4. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  "Frauds, 

Statute  of,"  i  5. 
Lse   of,   to   refresh   memory  of  witnesaoi,  aee 

"Witnesses,"  i  2. 
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MENTAL  SUFFERING. 

Blement  of  damages,  see  "Damagea,"  |  2, 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judg- 
ment," {  6. 
Of  mortgage  in  fee,  see  "Mortgages,"  |  8. 
Of  railroads,  see  "Railroads,"  ^  3. 

MESNE  PROFITS. 

In  Ajectment,  see  "Ejectment,"  |  8. 

MINES  AND  MINERALS. 

Employes  in  mines,  see  "Master  and  Serrant," 
H  3-12. 

S    !•    Title,   ooaveTaaoes,   sad   eoBtr«eta. 

Oas  lease  constmed,  and  liability  of  assignee 
for  royaltips  determined. — Burton  v.  Forest  Oil 
Co.  (P».)  206. 

Oil  lease  ronstmed,  and  redurtion  of  rental  hM 

to  apply  only  to  lease  in  existence  at  tlie  time  of 
the  reduction.— Hunter  y.  Apollo  Oil  &  Oaa  Co. 
(Pa.)  274. 

MINORS. 

See  "Parent  and  Child." 

MISREPRESENTATION. 

See  "False  Pretenses";  "Fraud." 

Affecting  Talidity  of  release,  see  "Release,"  i  1. 

By  insured,  see  "Insurance,"  i  6. 

MODIFICATION. 

Of  contract,  see  "Contracts,"  {  8. 

MONEY  RECEIVED. 

Recovery  of  tax  paid,  see  "Taxation,"  |  4. 

MONOPOLIES. 

{    1.    Trusts  and  other  eoaibliistloiui  In 
restraint  of  trade. 

One  fif  the  objects  of  a  voluutary  association 
of  musicians  being  an  unjustifiable  interference 
with  freedom  of  contract  and  trade,  the  courts 
will  not  interfere  to  compel  a  continuance  of 
membership. — O'Brien  v.  Musical  Mut  Protec- 
tive &  Benevolent  Union,  Local  No.  14,  Nat. 
I/eague  of  Musicians  (N.  J.  Ch.)  150. 

Where  a  monopoly  arose  from  the  exercise  of 
a  corporation's  express  powers  to  purchase 
stock  in  other  corporations,  the  exercise  of  such 
powers  could  not  be  enjoined. — Dittman  t.  Dis- 
tilling Co.  of  America  (N.  J.  Ch.)  570. 

That  a  corporation  was  organized  for  the  pur- 
pose of  creating  a  monopoly,  and  was  therefore 
illesnl,  cannot  be  considered,  except  on  quo 
warranto  by  the  attorney  general  to  oust  the 
corporation  from  its  franchises. — Dittman  t. 
Distilling  Co.  of  America  (N.  J.  Ch.)  570. 

MONTH. 

Tenancy  from  month  to  month,  see  "Landlord 
and  Tenant,"  §  3. 

MORTALITY  TABLES. 

Judicial  notice,  see  "Evidence,"  |  1, 


Reaolattes  aad  ▼alldlty. 

had  snfDdent  to  justify  a  decree  set- 


MORTGAGES. 

Dower  in  mortgaged  property,  m*  'H^ower,' 
t  1. 

Rights  passing  nnder  execution  against  mort- 
gaged premises,  see  "Execution,''^  |  1. 

Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation." 

Uortgauea  of  particular  tpedet  of  property. 

Personal  propei-ty,  see  "Chattel  Mortgages." 
Poles  and  wires  of  telegraph  or  telephone  com- 
pany, see  "Telegraphs  and  Telephones,"  f  I. 

♦i- 

Facts 
ting  aside  a   mortgage  for  nndne  inflnence.— 
Thorp  y.  Smith  (N.  J.  Err.  &  App.)  412. 

t  S.     Oonstrvotlon  and  operation. 

Notice  to  one  of  two  joint  mortgagees  of  an 
outstanding  equity  does  not  affect  the  other.— 
Babcocli  T.  Wells  (R.  I.)  596. 

The  mere  fact  that  a  mortgagor  had  taken  ti- 
tle by  quitclaim  does  not  charge  his  inortga;;«es 
with  notice  of  outstanding  equities. — Baljcoclk 
T.  Wells  (R.  I.)  596. 

Facts  held  to  show  that  grantees  of  land  took 
with  notice  of  outstanding  equities. — Bal)cock 
V.  Wells  (R.  I.)  596. 

I  8.     Tvaasfor    of    property    asortcaced 
or  of  oanlty  of  redemptloB. 

Third  incumbrancer  held  not  entitled  to  bsTe 
rents  and  profits  credited  on  prior  incumbrances 
merely  because  the  second  mortgagee  purchase<l 
the  equity  and  also  the  first  mortgage,  no  mer- 
ger being  intended. — ^Harron  t.  DuBois  (N.  J. 
Ch.)  857. 

t  4.     Paynkeat    or   perf  ormanoe    of    eon- 
ditloa,  release,  and  satlafaetloB. 

A  tender  of  the  amount  of  a  purchase-money 
mortgage  on  condition  the  grantor  would  pay 
off  a  prior  incumbrance,  which  he  was  not 
bound  to  pay  as  a  condition  to  his  right  to  fore- 
close the  mortgage,  held  ineffectual. — Mott  v. 
Rutter  (N.  J.  Ch.)  159. 

(  5.     Foreelosnre   ky  eaerelae   of   power 
of  sale. 

Where  the  record  of  publication  of  notice  o( 
foreclosure  was  sileut  as  to  the  time  of  recorij- 
ing,  it  cannot  be  amended  after  the  30  days  in 
wliich  it  should  have  been  recorded,  under  Rev. 
St.  c.  90,  J!  5.— Stafford  t.  Morse  (Me.)  397. 

Where  a  certificate  of  a  register  as  to  ^e<^- 
ord  of  publication  of  notice  of  forclosnre,  under 
Rev.  St  c.  90,  I  5,  was  not  dated,  and  there  was 
no  record  evidence  that  the  printed  notice  was 
seasonably  recorded,  held,  that  snch  fact  could 
not  be  shown  by  evidence  aliunde  the  record. 
—Stafford  v.  Morse  (Me.)  397. 

A  mortgagor  may  purchase  at  the  mortgaf;e 
sale,  though  the  mortgagee  is  a  trustee  for  him. 
.-Coleman  v.  McKee  (R.  I.)  374. 

The  fact  that  the  assignees  of  a  mortgage,  in 
advertising  the  property  for  sale,  signed  the  no- 
tice, "By  Order  of  the  Mortgagees,"  did  niit 
render  the  notice  insufficient.— Babcock  v.  Wells 
(R.  I.)  599. 

Irregularities  in  the  proceedings  for  the  sale 
of  mortgaged  property  held  not  prejudicial  to 
the  mortgagor's  rights.— Babcock  v.  Wells  (K. 
I.)  399. 

Evidence  as  to  the  unfairness  of  a  sale  of 
mortgaged  property  held  not  snfBdent  for  a  de- 
termination of  the  question.— Babcock  ▼.  Wells 
(R.  1.)  599. 

Mere  inadequacy  of  price  is  not  enough  to 
avoid  a  sale  under  a  mortgage. — BalMMck  v. 
Wells  (R.  I.)  599. 

I   6.    Foreelomre  by  aetloa. 

An  administrator  c.  t.  a.  held  not  entitied  to 
be  admitted  as  defendant  in  focecloanr*  to  deny 
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▼aliditr  of  mortgage  as  created  under  an  improp- 
er exercise  of  power  given  by  will. — Boon  t. 
Padgett  (N.  J.  Ch.)  808. 

I   7.      Redamptioii. 

Mortgagor  held  without  remedy,  as  against 
mortgagee  parchaang  paramoaut  incnmbrance, 
after  delay  of  14  yean.— Baker  t.  Bailey  (Pa.) 
326. 

Mortgagees  nnder  mortgage  secaring  future 
adrances  held  entitled  to  tile  a  bill  to  redeem- 
er for  foreclosure  thereof.— Baker  t,  Bailey 
(Pa.)  326. 

MOTIONS. 

Arrest  of  judgment  in  criminal  prosecutions,  see 

"Criminal  Law,"  |  13. 
Direction  of  rerdlct  In  civil  actions,  see  "Trial," 

8  a. 

For  judgment  notwithstanding  Terdict,  see 
"Judgment,"  {  3. 

Nov  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  13. 

Opening  or  setting  aside  default  judgment,  see 
"Jiidprnent."  §  2. 

Quasbiug  indictment  or  information,  see  "In- 
dictment and  Information,"  S  4. 

Belating  to  pleadings,  see  "Pleading,"  |  7. 

MUNICIPAL  CORPORATIONS. 

See  "Connties";  "Schools  and  School  Districts," 
i  1;    "Towns." 

Appealable  orders  of  city  courts,  see  "Appeal 
and  Error,"  {  1. 

Mandamus,  see  "Mandamus,"  (  1. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Rights  of  gas  companies  in  streets,  see  "Gas." 

Special  or  local  laws,  see  "Statutes,"  f  1. 

Street  railroads,  see  "Street  Bailroads." 

Suh^'ect  and  title  of  law  relating  to  poor  dis- 
tricts, see  "Statutes,"  i  2. 

I'se  of  streets  by  railroads,  see  "Railroads,"  i  1. 

Water  supply,  see  "Waters  and  Water  Cours- 
es." 8  4. 

I    1.    Graatlom,   alteratloa,   exlatenee, 
nMd  dlsaolntlom. 

Act  April  28.  1809  {P.  L.  104).  relating  to  the 
organization  of  town.ships  of  the  fir8t  class, 
did  not  create  such  township  into  a  borough. 
—Dempster  v.  United  Traction  Co.  (Pa.)  501. 

I    2.    Prooe«illi>K>    o'    «ovaeU    or    otkey 
goTeraliiK  body. 

Where  the  president  of  a_  board  of  commis- 
sioners refuses  to  put  a  motion  duly  made,  any 
member  may  put  it  and  declare  the  result. — 
Hicks  T.  Ixtng  Branch  Commission  (N.  J.  Sup.) 
568. 

A  member  of  a  city  commission  held  not  dis- 
qualified to  rote  ou  a  contract  with  a  water 
company  by  having  acted  for  the  company  on 
two  matters,  in  each  of  which  the  ci^  was 
equally  interested.  —  Hicks  v.  Long  Branch 
Commission  (X.  J.  Sup.)  568. 

The  question  whether  the  proposed  use  of  a 
highway  by  a  trolley  company  is  reasonable  is 
for  the  municipality,  and  not  for  the  court. — 
Budd  T.  City  of  Camden  (N.  J.  Sup.)  569. 

I   3.    Ofleers,  acenta,  and  employfa. 

Finding  that  city  had  authorized  street  com- 
missioner to  accept  assiRnments  of  future  eani- 
ines  by  employf's  in  his  department  held  sus- 
tained by  agreed  facts. — Lamoreux  v.  Morin  (N. 
H.)  10^. 

A  member  of  a  fire  department  held  not,  at 
the  time  of  his  death,  engaged  in  the  perform- 
ance of  his  duties,  within  the  meaning  of  P. 
L.  1897,  p.  263.  so  as  to  enable  his  widow  to 
recover  a  pension  therefor. — Scott  T.  Jersey 
City  (N.  J.  Brr.  &  App.)  441. 


Mayor,  holding  over  nntil  recorder,  taking  his 
office  under  Act  March  7,  1901,  actually  takes 
hisplace,  htld  to  have  power  to  sign  ordinances. 
— B^eellng  v.  Pittsburg,  V.  &  C.  Ky.  C!o.  (Pa.) 


486, 


Court  held  to  have  no  right  to  review  removal 
of  police  officer  by  town  council  of  Cumberland, 
under  Pub.  Laws  1896,  p.  69,  c.  495,  Gen. 
Laws  1896,  c.  248,  not  being  applicable. — Don- 
ahue V.  Town  Council  of  Cumberland  (R.  I.) 
938. 

I  4.     Contracts  In  (oneral. 

City  of  New  Haven  hdd  not  bound,  under 
New  Haven  City  Charter,  {  209  (13  Sp.  Laws, 
p.  449),  by  contract  between  board  of  registra- 
tion and  restaurant  keeper  for  meals  for  mem- 
bers of  board  while  they  are  in  spsrion. — Heu- 
blein  Bros.  &  Co.  ▼.  City  of  New  Haven  (Conn.) 
298. 

A  determination  by  the  city  council  is  void- 
able, if  any  of  the  council  was  disqualified  by 
private  interests. — Drake  v.  City  of  Ellzabetii 
(N.  J.  Sup.)  248. 

Philadelphia  City  Charter,  art.  14  (P.  L. 
1885,  p.  51),  providing  that  all  contracts  as  to 
city  affairs  shall  be  in  writing,  signed  and  ex- 
ecuted in  the  name  of  the  city,  Md  mandatory. 
—Smart  v.  City  of  Philadelphia  (Pa.)  1026. 

City  of  Philadelphia  held  not  liable  to  a  muni- 
cipal contractor,  where  it  refuses  to  enter  into 
a  contract  after  accepting  a  bid.— Smart  v.  City 
of  Philadelphia   (Pa.)   1025. 

§  5.     Pnblio  Improvements. 

A  certain  resolution  of  General  Assembly  held 
to  have  authorized  city  to  erect  new  building, 
issue  bonds,  etc.,  hut  not  to  have  been  manda- 
tory.—Staples  V.  City  of  Bridgeport  tConn.)  IW. 

A  city  held  to  have  the  right  to  rescind  a  vote 
authorizing  the  erection  of  new  city  building, 
the  issuing  of  bonds,  etc. — Staples  v.  City  of 
Bridgeport  (Conn.)  194. 

A  finding  by  a  circuit  court  that  an  assexa- 
ment  for  benefits  has  been  made  according  to 
the  benefits  received  wili  not  be  reversed,  if 
there  be  evidence  from  which  the  court  could 
so  find. — Dean  v.  City  of  Paterson  (N.  J.  Err. 
&  App.)  836. 

Finding  by  a  court  confirming  an  assessment 
as  laid  is  a  finding  of  fact,  and  will  not  be  re- 
viewed by  the  Court  of  Appeals,  if  there  is  any 
proof  to  sustain  it. — Dean  v.  City  of  Paterson 
(N.  J.  Err.  &  App.)  836. 

Where  a  city  is  about  to  change  the  grade  of 
a  street  on  which  a  building  stands,  that  the 
owner  secures  a  modification  of  the  proposed 
change,  resulting  in  less  injury  to  him,  does  not 
bar  his  right  to  damages  for  the  change  actually 
made.— Klaus  v.  Jersey  City  (N.  J.  Sup.)  220. 

Where  street  commissioners  referred  the  mat- 
ter of  damages  for  a  change  Of  grade  to  the 
commist<ionei-!>  of  assessmonts  in  June,  1809.  pro- 
ceeding in  May.  1902,  to  recover  the  damages  is 
not  barred  by  laches. — Klaus  v.  Jersey  City  (N. 
J.  Sup.)  220. 

Where,  under  ordinance  for  opening  a  street, 
relator's  land  was  taken  and  a  residue  was  as- 
sessed, and  he  discovered  that  all  necessary 
rights  bad  not  been  so  acquired,  prima  facie 
he  wa.s  entitled  to  mandamus  directing  the  city 
to  acquire  the  omitted  right.— Barnert  v.  Board 
of  Aldermen  of  City  of  Paterson  (N.  J.  Sup.) 
227. 

That  paving  assessments  as  originally  laid 
were  defective  affords  no  ground  for  relief  from 
an  adjustment  by  commissioners  appointed  un- 
der the  MarUn  Act  (P.  L.  1886,  p.  149,  c.  112). 
— Hayday  v.  Borousjh  of  Ocean  City  (N.  J. 
Sup.)  813. 

Real  estate  of  a  school  sui)-district  held  not 
subject  to  assessment  for  municipal  improve- 
ments, onder  Act  May  16, 1891  (P.L.  68).— City 
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of  Pittsburg  T.  Steitett  Sabdistrict  School  (Pa.) 
403. 

City  A«2e?  liable  under  contract  for  municipal 
improTements  for  neglect  of  solicitor. — O'Hara 
V.  City  of  Scranton  (Pa.)  713. 

It  is  no  defense  to  an  action  on  a  municiipai 
contractor's  bond  that  the  contract  was  in  vio- 
lation of  the  law  forbiddiue  the  employment  of 
alien  labor. — City  of  Philadelphia  v.  McLinden 
(Pa.)  719. 

Surety  on  bond  of  municipal  contractor  held 
not  released  by  payment  made  by  the  city  to 
the  contractor  after  notice.— City  of  Philadel- 
phia T.  McLinden  (Pa.)  719. 

It  is  no  defense  to  au  action  on  the  bond  of 
a  municipal  contractor  that  the  use  plaintiffs 
are  day  laborers. — City  of  Philadelphia  ▼.  He- 
Linden  (Pa.)  719. 

!    6.    Polloe  potrer  and  roEiiIatlons. 

In  a  criminal  proceeding  for  violating  a  city 
ordinance  \fy  obstructing  a  Street,  an  informa- 
tion is  the  proper  paper  to  be  filed. — Pratesi  r. 
City  of  Wilmington  (Del.  Super.)  694. 

{  7.     Use  *nd  recalatlon  of  pnblle  pla- 
ces, property,  and  works. 

Written  application  to  the  muucipal  oflScers, 
describing  the  land  to  which  it  applies,  is  an 
essential  prerequisite,  under  Rev.  St.  c.  16, 
§  4.  to  their  power  to  grant  a  right  to  enter 
a  public  sewer. — Evans  v.  City  of  Portland 
(J4e.)  1107. 

A  permit  from  municipal  otBcers  to  enter  a 
public  sewer  runs  with  the  land. — Evans  v.  Oity 
of  Portland  (Me.)  1107. 

A  permit  by  municipal  authorities  to  enter 
a  sewer  upon  F.  street  does  not  authorize  iJie 
entry  of  a  sewer  upon  H.  street— Evans  T. 
City  of  Portland  (Me.)  1107, 

Borough  held  not  guilty  of  laches  in  proceed- 
ings to  compel  removal  of  track  from  street. — 
Minersville  Borough  v.  Schuylltill  Electric  By. 
Co.  (Pa.)  1050. 

Where  street  railway  obtains  right  to  use 
street  on  condition  of  a  certain  extension,  on 
default  of  condition,  borough  has  ri^t  to  com- 
pel removal  of  tracks. — Minersville  Borough  v. 
Schuylkill  Electric  By.  Co.  (Pa.)  1050. 

An  obstruction  maintained  by  a  lot  owner  in 
a  street  held  not  to  have  amounted  to  an  aban- 
donmeut  of  the  easement  therein. — ^Healey  t. 
Kelly  (R.  I.)  588. 

Owners  of  a  lot  held  entitled  to  an  easement 
in  the  whole  street  on  which  the  lot  bordered. — 
Healey  v.  Kelly  (R.  I.)  588. 

§  8.     Torts. 

The  right  of  action  against  a  town  for  not 
keeping  in  repair  a  public  sewer  is  given,  by 
Rev.  St.  c.  16.  S  9,  to  those  only  who  have  a 
right  to  enter  the  sewer. — Evans  v.  City  of 
Portland  (Me.)  1107. 

In  action  for  injuries  caused  by  a  defective 
sidewalk,  held,  that  plaintiff's  contributory  neg- 
ligence was  for  the  jury.— Shaffer  v.  Harmony 
Borough  (Pa.)  168. 

In  an  action  to  recover  damages  for  personal 
injuries  by  an  alleged  defect  in  a  street  cross- 
ing, evidence  held  sufficient  to  take  the  question 
of  the  negligence  of  the  city  to  the  Jury. — 
Wall  V.  City  of  Pittsburg  (Pa.)  497. 

A  city  held  bound  to  keep  public  road  on  a 
hillside  near  the  outskirts  in  a  reasonably  safe 
condition.— Wall  v.  City  of  Pittsburg  (Pa.)  497. 

In  an  action  to  recover  against  a  city  for  in- 
juries caused  by  slipping  into  an  open  gutter 
formed  by  two  parallel  lines  of  curbing,  evi- 
dence examined,  and  held  that  nonsuit  was 
properly  granted.— Mason  v.  City  of  Philadel- 


rly 
phia  (P«.T  773. 


,  going 
grocery,  held  not  guilty  of  contributory   negli- 

fence.— Evans   v.    City  of  Philadelphia    (Pa.) 
75. 

A  person  piling  lumber  in  the  street  hHd  lia- 
ble to  one  injured  by  the  lumber  falling  upon 
him.— Kessler  v.  Berger  (Pa.)  887. 

A  pedestrian  has  a  right  to  stop  on  a.  street 
for  a  reasonable  time,  when  required  by  illness 
or  fatigue,  where  such  act  does  not  inconven- 
ience other  persons  in  the  use  of  the  street. — 
Kessler  v.  Berger  (Pa.)  887. 

In  an  action  for  injuries  received  hy  defects 
in  a  city  street,  held  error  to  direct  a  nonsnit. — 
Quinlan  v.   CSty  of  Philadelphia  (Pa.)    1026. 

Where  an  opening  was  made  in  a  sideiralk  by 
a  contractor  to  carry  machinery  into  the  cellar 
of  a  building,  tba  duty  to  guard  the  opening  was 

Srima   facie   on   the   owner  of   the   building. — 
teynolds  t.  Oarst  (R.  L)  932. 

{  9.     X^eal  '  manaceaient.    pnltll*    debt, 
■eenrltles,  and  taxation. 

Under  Baltimore  City  Charter,  g  40,  mayor 
and  city  council,  and  not  the  appeal  tax  conrt, 
have  exclusive  power  to  fix  and  alter  the  rate 
of  taxation.— City  of  Baltimore  v.  Robert  Poole 
&  Sons  Co.  (Md.)  681. 

Under  the  pro  visions  of  Baltimore  City  Char- 
ter, 8§  ISd,  16^  170,  an  increased  aaseBsment. 
made  without  notice  to  the  property  owner,  is 
void,  and  its  collection  may  be  enjoined. — City 
of  Baltimore  t.  Robert  Poole  &  Sous  Co. 
(Md.)  081. 

Under  ordinances  providing  that  the  compen- 
sation of  a  counselor  assisting  the  city  solicitor 
shall  be  paid  by  such  solicitor,  a  taxpayer  is 
not  entitled  to  question  by  certiorari  the  valid- 
ity of  a  resolution  of  the  council  employing  a 
counselor  for  that  purpoae. — C<de  r.  Atlantic 
City  (N.  J.  Sup.)  226. 

MURDER. 

See  "Homicide." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  i  18. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  2. 

NATURAL  GAS. 

See  "Gas.'* 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Ciourses." 
As  boundaries,  see  "Boundaries,"  |  1. 

f   1.     Riehts  of  pnhllo. 

Under  Code  Pub.  Gen.  Laws.  art.  23,  |  92. 
held,  that  incorporation  of  railroad  does  not 
in  itself  confer  right  to  cross  navigable  wa- 
ters.—Dundalk,  S.  P.  &  N.  P.  Ry.  O.  V.  Smith 
(Md.)  628. 

Code  Pub.  Gen.  Laws,  art  23,  i  92,  prohibit- 
ing erection  of  bridges  on  navigable  river  with- 
out consent  of  legislature,  hela  not  repealed  by 
section  177.— Dundalk,  S.  P.  &  N.  P.  By.  Co. 
V.  Smith  (Md.)  628. 

NECESSARIES. 

Under  exemption  laws,  see  "Exemptions,"  {  1. 
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NEGLIGENCE. 

Causing  death,  see  "Death,"  |  1. 
Measure  of  damages,  see  "Damages,"  |  2. 

Bv  particular  cUusea  of  parties. 
See  "Carriers,"  §§  2,  4-«;   "Municipal  Corpora- 

tiona,"  §  8;    "Physicians  and  Surgeons." 
Employers,  see  "Master  and  Serrant,"  §{  8-12. 
Uas  companies,  see  "Gas." 
Railroad  companies,  see  "Railroads,"  U  4-8. 

ConditUmoruseQfiMrticulartpecteaof  property, 
toorto,  or  ntocMnerv* 

See  "Bridges."  {  1:  "Electricity";  "High- 
ways," i  4;  "Railroads,"  {{  4-8;  "Street 
Railroads,"  S  2. 

Demised  premises,  see  "Landlord  and  Tenant," 

Production,  supply,  and  use  of  gas,  see  "Qaa." 

ContrUnOory  negligence. 

Of  parent,  see  "Parent  and  Child." 

Of  passenger,  see  "Carriers,"   J  5. 

Of  person  injured  at  railroad  crossing,  see 
"Railroads,"  i  5. 

Of  person  injured  by  electricity,  aee  "Elec- 
tricity." 

Of  person  injured  by  inhaling  gas,  see  "Gas." 

Of  person  injured  by  operation  of  street  rail- 
road, aee  "Street  Railroads,"  S  2. 

Of  person  injured  on  street,  see  "Municipal  Oot- 
porations,"  S  8. 

Of  servant,  see  "Master  and  Servant,"  {  9. 

Of  traveler  on  highway,  see  "Highways,"  |  4. 

i    1.    Aota     or     oanlaaloiu     oanstltntliis 
BegUgenoe. 

The  duty  imposed  upon  the  owner  of  a  build- 
ing, under  Rev.  St.  c.  26,  J  26,  as  amended  by 
Pub.  Laws  1891,  c.  89,  to  provide  fire  escapes, 
does  not  depend  on  the  action  of  the  municipal 
officers  or  fire  engineers.— Carrigan  v.  Stillwell 
C.Me.)  389. 

Where  a  i>erson  is  cliarged  with  the  perform- 
mice  of  a  duty  toward  another,  in  order  to  lie 
guilty  of  negligence,  he  must  have  either  done 
or  neglected  to  do  something  which  an  ordina- 
rily prudent  man  under  like  circumstances 
would  not  have  done  or  omitted  to  do. — ^Merrill 
V.  Bassett  (Me.)  1102. 

In  an  action  against  a  gas  company  for  in- 
juries to  a  vacant  house  oy  the  explosion  of 
sas,  the  measure  of  damages  is  the  fair  cost  of 
restoring  the  house  to  its  condition  before  the 
explosion.— Consolidated  Gas  Co.  t.  Cretty  (Md.) 
(-.60. 

Evidence  held  not  sufficient  to  show  liability 
of  contractors  for  injuries  to  a  boy  occasioned 
by  the  falling  of  a  derrick.— Conway  v.  Vez- 
zetti  (N.  J.  Sup.)  226. 

Owner  of  building  held  liable  for  negligent 
use  of  sidewalk,  whpreby  a  child  was  injured.— 
Rachmel  v.  Clark  (Pa.)  1027. 

Driver  of  vehicle,  ejecting  therefrom  while  in 
motion  an  intruder  six  years  old,  must  use  rea- 
sonable care  to  avoid  injury  to  child. — Bucci  v. 
Waterman  (R.  L)  1059. 

i  2.    Proximate  eavae  of  Injury. 

The  negligence  of  plaiutiff  does  uot  approxi- 
mately contribute  to  the  injury,  if  it  is  inde- 
pendent of  that  of  defendant,  who  by  ordinary 
care  might  have  avoided  the  injury.— Coombs  v. 
Mason  (Me.)  728. 

Fall  from  a  ladder,  and  not  negligence  In 
leaving  electric  light  wire  uninsulated,  held  to 
be  the  proximate  cause  of  plaintiff's  injury. — 
Klliott  V.  Allegheny  County  Light  Co.  (Pa.) 
278. 

{   3.    Contributory  neKllKeaee. 

Negligence  of  policeman,  called  by  neighbor 
discover  leak,  held  not  Imputable  to  owner 


of  vacant  premises,  suing  for  Injury  thereto 
by  gas  explosion.— Consolidated  Gas  Co.  v. 
Getty  (Md.)  660. 

Ji'ather  held  not  guilty  of  contributory  negli- 
gence in  allowing  a  son  11  years  old  to  ^o  alone 
on  the  street  on  Sunday.- Euright  t.  Pittsborg 
Junction  R.  Co.  (Pa.)  317. 

{  4.     Aottoa*. 

If  defendant's  failure  to  provide  fire  escapes 
for  his  building  as  required  by  Rev.  St.  c.  26, 
S  26,  as  amended  by  Pub.  Laws  1891,  c.  89, 
was  the  proximate  cause  of  the  death  of  plain- 
tiff's intestate,  then  it  is  evidence  of  actual 
negligence  on  his  part,  to  be  submitted  to  a 
jury.— Carrigan  v.  Stillwell  (Me.)  889. 

In  an  action  for  personal  injuries  in  the  op- 
eration of  a  machine,  a  proposition  which,  if 
not  mechanically  impossible,  is  exceedingly  im- 
probat>Ie,  should  not  be  permitted  to  serve  as 
a  basis  of  a  verdict  for  plaintiff. — Boston  v, 
Buffum  (Me.)  392. 

In  an  action  for  personal  Injuries,  the  ques- 
tion of  plaintiff's  contributory  negli^nce  is  for 
the  jury. — Coombs  v.  Mason  (Me.)  TW. 

Question  of  negligence  Is  a  question  of  law 
for  the  court,  where  the  facts  are  undisputed 
and  but  one  inference  can  properly  be  drawn. 
— Blumenthal  v.  Boston  &  M.  R.  R.  (Me.)  747. 

Evidence  in  an  action  for  fire  alleged  to  have 
been  caught  from  sparks  from  defendant's  saw- 
mill held  sufficient  to  show  negligence  on  the 
part  of  the  defendants.— York  t.  Cleaves  (Me.) 

Evidence  in  an  action  to  recover  for  the 
burning  of  plaintiff's  corn  factory  held  to  show 
that  the  fire  was  communicated  b^  sparks  and 
brands  from  defendant's  sawmill. — York  v. 
Cleaves  (Me.)  915. 

A  declaration  in  an  action  for  negligence,  al- 
leging facts  that  show  a  legal  duty  and  neg- 
lect thereof  b^  defendant,  and  a  resulting  in- 
jury to  plaintiff,  is  not  demurrable. — Davey  t. 
Erie  R.  Co.  (N.  J.  Sup.)  233. 

Where  the  evidence,  when  plaintiff  rests, 
leaves  his  contributory  negligence  in  doubt,  the 
case  is  for  the  jury.— McLean  v.  Eirie  R.  Co. 
IN.  J.  Sup.)  238. 

Capacity  of  boy  12  years  old  to  be  sensible 
of  injury,  and  avoid  it,  held  a  question  for  the 
jury.— Kelly  t.  Pittsburg  &  B.  Traction  Co. 
(Pa.)  482. 

Whether  driver  of  vehicle,  ejecting  therefrom 
plaiutiff,  a  child  six  years  old,  was  negligent, 
held  a  question  for  the  jury.— Bucci  v.  Water- 
man  (R.   I.)   1059. 

Petition   held   sufficiently   definite   in    setting 

forth  negligence  of  a  driver  of  a  vehicle  in 
ejecting  therefrom  plaintiff,  a  child  six  years 
old.— Bucci  V.  Waterman  (B.  I.)  1039. 

A  count  of  a  petition  held  not  to  set  out  with 
sufficient  defiuiteness  negligence  of  defendant's 
servant  in  ejecting  plaintiff,  a  child,  from  a 
vehicle  on  which  it  was  trespassing. — Bucci  v. 
Waterman  (R.  I.)  1050. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  "Criminal  Law,"  1 18. 


NEW  PROMISE 

tations,  see  " 
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HBN  TRIAL. 

Id  criminal  prosecutions,  8ee  "Oriminal  Law," 

{  13. 
Opening  or  vacating  Judgment,  tee  "Judgment," 

Reyiew  of  orders  on  motions  for,  •«•  "Appeal 
and  Error,"  {  10. 

g   1.    Kstnre  and  seope  of  remedy. 

Withdrawal  of  a  jnror  by  direction  of  the 
court  produces  a  mistrial,  so  that,  there  not 
having  been  any  trial,  a  new  trial  cannot  be  di- 
rected.—Rosengarten  v.  Central  R.  Co.  of  New 
Jersey  (N.  J.  Sup.)  564. 

(I   2.     Oronada. 

Questions  asked  witnesses,  which  were  not 
answered,  furnished  no  ground  for  a  new  trial, 
even  if  the  questions  were  inadmissible. — 
Brown  ▼.  City  of  Waterbury  (Conn.)  1005. 

Where  a  verdict  is  so  manifestly  wrong  as  to 
induce  a  belief  that  it  was  the  product  of  mis- 
apprehension or  bias,  it  should  be  set  aside. — 
Boston  V.  Buffum  (Me.)  392. 

Where,  in  an  action  to  recover  for  an  injury 
at  a  railroad  crossing,  it  is  clear  that  plaintiff 
failed  to  exercise  due  care,  and  that  his  negli- 
gence was  the  proximate  cause  of  his  injury,  a 
verdict  finding  no  ncKligence  on  his  part  will  be 
set  aside. — Lewis  v.  Washington  County  R.  Co. 
(Me.)  766. 

Where,  on  examination  of  a  case  by  a  law 
court  on  a  general  motion  for  a  new  trial,  it  is 
clear  that  the  jury  erred  by  confusing  defend- 
ant's legal  duty  to  exercise  due  care  to  ascer- 
tain the  physical  fitness  of  a  pauper  to  make  a 
journey  with  his  duty  toward  her  if  based  on 
absolute  knowledge  of  her  condition,  the  verdict 
will  be  set  aside.— Merrill  v.  Bassett  (Me.)  1102. 

On  a  rule  to  show  cause,  a  verdict  cannot  be 
supported  on  a  theory  of  law  contrary  to  that 
on  which  the  case  was  submitted. — Sensfelder  v. 
Stokes  (N.  J.  Sup.)  517. 

A  single  verdict  against  all  the  defendants  in 
two  cases  against  different  defendants,  which 
were  tried  together,  held  erroneous. — Seller  v. 
Green  (N.  J.  Sup.)  536;  Same  v.  Woodbury 
Mfg.  Co..  Id. 

A  verdict  will  not  be  set  aside  as  inadequate 
merely  because  a  considerably  larger  sum  would 
not  have  been  declared  excessive.— CaswpU  v. 
North  Jersey  St.  Ry.  Co.  (N.  J.  Sup.)  565. 

Misapprehension  of  applicability  of  evidence 
by  the  parties  and  by  the  court  in  instructing 
the  jury  held  so  prejudicial  as  to  entitle  de- 
fendant to  a  new  trial.— L'Esperance  v.  Hebron 
Mfg.  Co.  (R.  I.)  930. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINATION. 

For  office,  see  "Elections,"  |  8. 

NON  OBSTANTE  VEREDICTO. 

See  "Judgment,"  §  8. 

NONRESIDENCE. 

Effect   on   limitation,   see   "Limitation   of   Ac- 
tions," {  2. 
Ground  of  attachment,  see  "Attachment,"  t  1. 

NONSUIT. 

On  trial,  see  "Trial,"  |  8. 


NOTES. 

Promissory  notes,  see  "Bills  and  Notea.** 

NOTICE. 

Of  partieular  facts,  acts,  or  proeeedingt. 
See    "Adverse   Possession,"   |  1;    "Mechanics' 

Liens,"  {  2. 
Acceptance  of  option  for  purchase  of  goods,  see 

"Sales,"  {  2. 
Charges  against  member  of  mntoal  benefit  as- 
sociations, see  "Beneficial  Associations." 
Foreclosure  sale,  see  "Mortgages."  |  5. 
Lien  of  mortgage,  see  "Mortgages,"  g  2. 
Meeting  of  tax  ooard  of  relief,  see  "Taxation," 

8  3. 
Nonpayment   or   protest   of   bill   or   note,    see 

"Bills  and  Notes,"  {  3. 
Release  of  surety  for  failure  to  give  notice  of 

liability,  see  "PrRicipal  and  Surety,"  S  2. 
Termination    of    tenancy,    see    "Landlord    and 

Tenant,"  {  3. 

To  particular  doMe*  of  parties. 
Bank  officer,  see  "Banks  and  Banking,"  f  1. 
Turnpike  companies,  see  "Turnpikes  and  Toll 
Roads,"  {  1. 

NOVATION. 

Novation  held  not  to  have  been  worked  under 
the  facts.— Cutting  v.  Whittemore  (N.  H.) 
1088. 

NUISANCE. 

I   1.     PrlTaie  nnlsanees. 

An  injunction  will  be  granted  In  the  case  of 
an  existing  nuisance,  though  the  infringement 
of  complainant's  rights  has  not  been  first  de- 
termined at  law,  where  irreparable  and  immedi- 
ate injury  is  threatened.— Sterling  ▼.  Little- 
field  (Me.)  1108. 

Equity^  will  not  compel  the  removal  of  an  al- 

lejred  nuisance  and  restrain  its  continuance  un- 
til the  alleged  infringement  of  complainant's 
rights  and  the'  existence  of  a  nuisance  have 
been  established  at  law.— Sterling  v.  Littie- 
field  (Me.)  1108. 

In  a  bill  to  remove  an  alleged  nuisance  and 
to  prevent  its  continuance,  where  there  is  no 
alle^ration  that  complainant's  rights  have  been 
delerniined  at  law,  or  any  imperious  necessity, 
an  injunction  will  not  be  granted. — Steriing  v. 
Littlefield  (Me.)  1108. 

I  S.     Public  nnlssnoes. 

The  convtruction  of  a  private  stable  on  the 
building  line  of  a  city  street  is  not  a  nuisance 
per  se.— King  v.  HamiU  (Md.)  625. 

The  erection  of  a  stable  will  not  be  restrained 
at  the  suit  of  an  adjoining  property  owner,  in 
the  absence  of  a  showing  of  irreparable  injury, 
though  the  erection  was  in  violation  of  a  city 
ordinance. — King  v.  Hamill  (Md.)  625. 

OBJECTIONS. 

For  purpose  of  review,  see  "Appeal  and  Error," 
To  reception  of  evidence,  see  "Trial,"  |  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  IS. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,".  {  4. 
Of  water  course,  see  "Waters  and  Water  Oonis- 
es,"  i  1. 
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OFFER. 

Propoaals  for  contract,  see  "Contract!,"  I  L 

OFFICERS. 

Embeizlement.  see  "EmbeulMnent." 
Injunctions  affecting,  see  "Injnnction,"  |  2. 
Inability   for   false    impriscmment,   see   "False 

Imprisonment" 
Mandamus,  see  "Mandamus,"  {  1. 
Quo  waiTanto,  see  "Quo  Warranto." 
Validitjr  of  contracts  witli,  relating  to  fees,  see 

"Contracts,"  f  1. 

PaiKeuIar  cUusea  of  offioen. 

See  "Justices  of  the  Peace";  "Receivers"; 
"Sheriffs  and  Constables." 

Banic  officers,  see  "Banks  and  Banlcing,"  H 
1,  8. 

Collectors  of  taxes,  see  "Taxation,"  {  5. 

Corporate  officers,  see  "Corporations,"  {  6. 

County  officers,  see  "Counties,"  {  1. 

£IecGon  officers,  see  "Elections."  {  1. 

Health  officers,  see  "Health,"  {  1. 

Highway  officers,  see  "Highways,"  %  2. 

Municipal  officers,  see  "Municipal  Corpora- 
tions,^' S  3. 

Of  insurance  company,  see  "Insurance,"  {  1. 

Of  mutual  benefit  associations,  see  "Benefidal 
Associations." 

Poor-law  officers,  see  "Paupers,"  |  L 

State  officers,  see  "States. 

Town  officers,  see  "Towns,"  |  1. 

I    1.    Appointment,     qnallflestloB,     Mid 
tennre. 

Under  Const,  art.  7,  §  1,  as  amended  in  1890, 
Acts  1901,  p.  41,  c.  13,  abridging  the  term  of 
office  of  the  county  commissioners  of  a  certain 
county,  elected  pursuant  to  Acts  1892,  p.  637, 
c.  442,  Aeld  constitutional.— Brown  t.  Brooke 
(Md.)  516. 

I  S.    Rtickta,  powers,  duties,  and  UaltU- 

ItlM. 

Where  a  disclosure  commissioner  agreed  to 
wait  a  reasonable  time  for  his  commission  as 
■nch,  the  question  of  what  is  a  reasonable  time 
is  for  the  court. — Watson  t.  Fales  (Me.)  853. 

Compensation  of  a  public  officer  is  not  affect- 
ed by  diminution  of  the  duties  of  the  office,  the 
office  itself  remaining.  —  Bennett  t.  Citj'  of 
Orange  (N.  J.  Sup.)  249. 

OILS. 

Oil  lease,  see  "Mines  and  Minerals,"  |  L 

OPENING. 

Judgment,  see  "Judgment,"  {{  2,  6. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  9. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«8. 

OPTIONS. 

For  sale  of  goods,  see  "Sales."  \  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinance*,  see  "Municipal  Oorpora- 
tions,"  ti  3,  6. 
S4  A.— 76 


ORPHANS'  COURTS. 

See  "Courts,"  g  8. 

PALMISTRY. 

Practice  of  palmistry  as  disorderly  conduct,  see 
"Disorderly  Conduct" 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward." 

Measure   of  damage   for  death   of  child,   see 

"Death,"  S  1. 
Negligence  of  parent  imputable  to  child,   see 

''Negligence,"  S  3. 

A  minor  child  may  be  emancipated  by  its  par- 
ents.— Inhabitants  of  Carthage  v.  Inhabitanta 
Of  Canton  (Me.)  1104;  Same  v.  Inhabitants  of 
Lewiston,  Id. 

Emancipation  of  a  minor  occurs  by  the  vol- 
untary act  of  the  parent,  or  b^  his  acting  in  re- 
lation thereto  in  a  manner  inconsistent  with 
any  further  performance  of  his  duties. — In- 
habitants of  Carthage  v.  Inhabitants  of  Can- 
ton (Me.)  1104;  Same  v.  Inhabitants  of  Lew- 
iMon,  Id. 

In  order  to  determine  whether  or  not  a  parent 
has  emancipated  his  child,  it  is  proper  to  ascer- 
tain the  subsequent  conduct  of  parent  and  child. 
—Inhabitanta  of  Carthage  v.  Inhabitanta  of 
Canton  (Me.)  1104;  Same  v.  Inhabitanta  of 
Lewiston,  Id. 

Where  a  son,  who  stands  In  the  relation  of 
a  servant  to  his  father,  is  Injured,  the  father 
may  sue  to  recover  the  damages  sustained  dur- 
ing the  son's  lifetime,  though  in  consequence 
of  the  tort  the  son  dies  at  a  later  time.— Cal- 
laghan  v.  Lake  Hopatcong  Ice  Co.  (N.  J.  Sup.) 
223. 

Under  P.  L.  1002,  p.  2(J4,  SS  0,  12,  where  the 
welfare  of  children  would  be  promoted  by  re- 
maining with  their  mother,  the  fact  that  she  is 
living  separate  from  her  husband,  who  ordered 
her  to  leave,  is  not  such  misconduct  as  should 
deprive  her  of  their  custody. — Carson  v.  Car- 
son (N.  J.  Ch.)  149. 

Question  of  contributory  negligeuce  of  a  fa- 
ther in  action  for  injuries  to  son  held  one  for 
the  jury.— Herron  v.  City  of  Pitteburg  (Pa.) 
311. 

Where,  pending  suit  by  father  for  injuries  to 
minor  child,  the  father  dies  and  the  mother  is 
substituted,  she  cannot  recover  in  her  own 
right.— Kelly  v.  Pittsburg  &  B.  Traction  Co. 
(Pa.)  482. 

Mother  held  to  have  no  right  of  action  for  in- 
juries to  minor  child.— Kelly  t.  Pitteburg  &  B. 
Traction  Co.  (Pa.)  482. 

PARKS. 

Condemnation  of  lands  for  park,  see  "Ekninent 
Domain,"  %  1. 

PARLIAMENTARY  LAW. 

On  a  viva  voce  vote  in  a  legislative  body,  the 
whole  body  is  counted  as  the  chair  announces. 
— Hicks  V.  Long  Branch  Commission  (N.  J. 
Sup.)  568. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  8. 

PARTICULARS. 

Bill  of,  see  "Indictment  and  Information,"  I  2; 
"Pleading,"  {  6. 
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PARTIES.  I 

Admissions  as  evidence,  see  "Evidence,"  {  5. 
Death  ground  for  abatement,  see  "Abatement 

and  Revival,"  §  1. 
In  actions  by  or  against  husband  and  wife,  see 

"Husband  and  Wife,"  t  3. 
Interpleading,  see  "Interpleader." 
Joinder  of  causes  against  different  parties,  see 

"Action,"  S  1. 
Persons  entitled  to  liens  on  logs,  see  "Logs  and 

Logging." 
Persons  entitled  to  reformation  of  instrument, 

see  "Reformation  of  Instruments,"  g  1. 
Persons  entitled  to  sue  for  wrongful  death,  see 

"Death,"  §  1. 
Persons  entitled  to  sue  to  compel  directors  to 

act,  see  "Corporations,"  |  4. 
Persons  liable  for  assault  and  battery,  see  "As- 
sault and  Battery,"  |  1. 
Persons    liable    for   malicious    prosecution,    see 

"Malicious  Prosecution,"  J  2. 
Persons  who  may  contest  wills,  see  "Wills,"  8  4. 
To    fraudulent    conveyances,    see    "Fraudulent 

Conveyances,"  §  2. 

7n  partteular  euMom  or  firooeedtngt. 

See  "Judgment,"  t  3;  "Libel  and  Slander,"  f 
2;    "Mandamus,'^  8  2;    "Quo  Warranto,"  {  1. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

Foreclosure,  see  "Mortgages  "  S  6. 

Highway  proceedings,  see  "Highways,"  |  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror,'*^  §8  2,  4. 

PARTNERSHIP. 

See   "Associations";    "Joint-Stock  Companies." 
Binding  effect  against  executor    of  notes  of  de- 
censed  partner  executed  alter  legacy  of  busi- 
ness to  surviving  partner,  see  "Ezecators  and 
Administrators,     g  3. 

8   !•    Tbe  relation. 

Where  a  cou-solidnted  corporation  was  formed 
from  two  supposed  corporations,  which  in  fact 
had  no  legal  existence,  the  rights  of  stockhold- 
ers thereof  inter  sese  should  be  governed  by  the 
rights  and  liabilities  of  the  charter  of  the  sup- 
posed corporations  and  the  corporate  laws  of 
the  state.— Cannon  v.  Brush  Electric  Co.  of 
Baltimore  (Md.)  121. 

Evidence  held  sufficient  to  justify  a  Joint 
judgment  against  three  defendants,  as  partners 
in  an  notion  on  a  contract,  for  the  boarding  of 
laborers  employed  by  them. — Wyckoff  v.  Euae 
(X.  J.  Sup.)  100. 

A  certain  arrangement  held  not  to  have  con- 
stituted a  partnership  between  the  parties. — 
State  V.  Hunt  (K.  I.)  937. 

4   2.    Mntnsl  rlgbts,  duties,  and  liabUl- 
ties  of  partaers. 

Partner,  assuming  retiring  partner's  obliga- 
tion to  film,  held  liable  to  account  therefor  un- 
der dissolution  agreement. — Fielder  v.  Beekman 
(N.  J.  Ch.)  156. 

Purchasing  partner,  nsoinning  retiring  part- 
ner's overdrafts,  held  liable  only  in  so  far  as 
overdraft  exceeded  retiring  partner's  stock  ac- 
count.—Fielder  V.  Beekman  (N.  J.  Ch.)  156. 

8  3.    Retlroment  and  adatlsslon  of  part- 
ners. 

A  mortgage  given  to  firm  held  not  enforceable 
bv  succeeding  firm,  in  absence  of  any  new  con- 
tract.— Forst  v.  Kirkpatrick  (N.  J.  Ch.)  554. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  8  3. 


PAUPERS. 

f   I.    Poor-law  districts  and  ofloera. 

On  removal  of  a  pauper  in  distress  from  one 
town  to  another,  a  day  with  proper  wealluT 
conditions  should  be  selected,  and  the  pan;  -t 
furnished  with  suitable  garments  and  a  suit- 
able conveyance. — Merrill  v.  Bassett  (Me.)  1102. 

The  test  by  which  to  determine  whether  due 
care  was  exercised  by  one  charged  with  the 
duty  of  removing  a  pauper  in  distress  from 
one  town  to  another  defined. — Merrill  v.  Bas- 
sett (Me.)  1102. 

The  care  to  be  nsed  in  removing  a  pauper  in 
distress  from  one  town  to  another  is  that  care 
which  a  reasonably  prudent  man  would  exer- 
cise under  like  circumstances. — Merrill  v.  Bas- 
sett (Me.)  1102. 

Local  acts  relating  to  Clarion  county  held  not 
saved  from  repeal  nnder  Act  Jnne  4,  1879,  by 
the  twenty-first  section  of  such  act,  as  such 
county  had  not  erected  any  poorhonses  as  pro- 
vided by  the  local  act. — Commonwealth  r.  Snm- 
merville  (Pa.)  27. 

Act  Jane  4,  1879,  establishing  a  general  sys- 
tem for  the  relief  of  the  ^or,  held  to  repeal  lo- 
cal acts  relating  to  Clarion  county. — Common- 
wealth V.  Summerville  (Pa.)  27. 

8   2.     Settlement  and  removaL 

An  emancipated  child  will  take  by  derivation 
the  settlement  of  its  parent  at  the  time  of  the 
emancipation. — Inhabitants  of  Carthage  v.  In- 
habitants of  Canton  (Me.)  1104;  Same  v.  In- 
habitants of  Lewiston,  Id. 

The  panper  settlement  of  an  emancipated 
child,  who  has  never  gained  a  settlement  on 
his  own  account,  continues  in  the  town  where 
the  father's  settlement  was  at  the  time  of  the 
emancipation. — Inhabitants  of  Carthage  v.  In- 
habitants of  Canton  (Me.)  1104;  Same  v.  In- 
habitants of  Lewiston,  Id. 

8  3.    Support,  services,  and  expenses. 

PlaintifE  town  held  presumed  to  know  that  a 
pauper  belonged  to  defendant  town. — Town  of 
Fairfield  v.  Town  of  Newtown  (Conn.)  801. 

Under  (len.  St.  8  24S5,  failure  of  town  to 
give  notice  of  pauper's  condition,  after  it 
knows  to  what  town  he  belongs,  held  not  to  re- 
lieve such  latter  town  of  liability  for  support 
furnished  prior  to  such  knowleiige. — ^Town  of 
Fairfield  v.  Town  of  Newtown  (Conn.)  301. 

Question  necessarily  decided  below  in  action 
for  support  of  pauper  held  reviewable  on  ap- 
peal, though  not  expressly  raised. — Town  of 
Fairfield  v.  Town  of  Newtown  (Conn.)  301. 

Rev.  St  c.  24,  g  43,  creates  no  liability  on  th^ 
part  of  a  municipality  to  reimburse  an  inhabit- 
ant of  another  town  for  expenses  incurred  by 
him  for  the  relief  of  a  pauper  whos*  scttli- 
ment  is  in  the  town  sought  to  be  held  liable— 
Conley  v.  Inhabitants  of  Woodville  (Me.)  4th). 

An  individual  cannot  recover  from  a  county 
for  support  voluntarily  ftirnished  a  pauper.— 
Wilson  V.  Coos  County  (N.  H.)  1101. 


PAYMENT. 

Part  payment  within  statute  of  limitations,  see 

"Limitation  of  Actions,"  §  3. 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  dosses  <tf  obligottont  <it  UobUitiei. 
See    "Chattel    Mortgages,"    8    3;     "Mechanics' 

Liens,"  8  4;   "Mortgages,"  8  4. 
(Compensation  for  property  taken  for  public  use, 

see  "Eminent  Domain,    |  2. 
Insurance 
Price 
Taxes, 


ance  premiums,  see  "Insurance,"  H  3,  4. 
of  goods  sold,  see  "Sales,"  H  2,  i. 
B,  see  "Taxation,"  8  4. 
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I   1.   AvvUeatlom. 

Whwe,  after  the  diuolutloii  of  a  flnu,  an  af 
count  with  it  Is  carried  on  as  a  ronuing  ac- 
count with  the  BQceeedlng  'firm,  payments  made 
to  the  succeeding  firm,  unless  appropriated,  go 
to  discharge  oldest  items  of  account. — Forst  t. 
Kirkpatrick  (N.  J.  Ch.)  554. 

I  S.    Pl«adlas,  eTldene*,  tvlal,  wad  re- 
view. 

Taking  of  notes  for  book  account  held  not 
to  raise  presumption  of  payment.— United 
States  T.  Hegeman  (Pa.)  344. 

Eridence  held  insulBdent  to  show  payment  of 
an  account.— In  re  Burk  &  McFetridge'a  A»- 
signed  Estate  (Pa.)  998. 

PENALTIES. 

For  Tiolation  of  fishery  regnlations,  see  "Flah." 
Under  contracts,  see  "Damages,"  |  1. 

PENDENCY  OF  ACTION. 

Effect  on  limitation  of  other  action,  see  "lim- 
itation of  Actions,"  8  2. 

PENSIONS. 

To  city  firemen,  see  "Municipal  Oorporationa," 
S3. 

PERJURY. 

I   1.    OCeases    mad  responalbUity  there- 
for. 

To  constitute  subornation  of  perjury,  witness' 
testimony  must  hare  been  false,  given  willfully 
and  knowingly,  and  so  known  or  beliered  to  be 
by  defendant,  who  knew  or  believed  witness 
would  so  testify,  and  procured  him  so  to  do.— 
State  V.  Fahey  (Del.  Gen.  Sess.)  690. 

}  S.     ProseentloB  and  pnalahment. 

A  conviction  of  subornation  of  perjury  shonld 
not  be  had  on  the  uncorroborated  testimony  of 
the  witness  suborned. — State  v,  Fahey  (Dei. 
Gen.  Sess.)  690. 

PERPETUITIES. 

Where  the  question  is  whether,  under  a  will, 
an  estate  has  vested,  so  that  there  will  not  be 
a  violation  of  the  rule  against  perpetuities,  the 
(act  that  the  legal  estate  vested  on  the  death 
of  testator  in  bis  executors  is  immaterial. — 
Bates  V.  Spooner  (Conn.)  305. 

The  rule  against  perpetuities  does  not  de- 
mand that  the  particular  individuals  in  whom 
au  estate  must  be  vested  shall  be  definitely 
ascertainable  at  testator's  death. — Bates  t. 
Spooner  (Conn.)  305. 

Provision  of  a  will  held  not  to  violste  rule 
against  perpetuities. — Botes  v.  Spooner  (Conn.) 
305. 

Vesting  of  an  estate  held  not  deferred  by  cer- 
tain contingencies.— Bates  v.  Spooner  ((Joun.) 
.H05. 

In  equitable  action,  on  ground  that  certain 
provisions  of  will  were  invalid  as  creating  per- 
petuities, held  that,  though  certain  provisions 
postponed  time  of  vesting  of  estate  beyond  lives 
lu  being  and  21  years,  the  provision  In  favor 
of  remaindermen  would  not  fail.— Bates  t. 
Spooner  (Conn.)  305. 

A  trust  created  by  a  will  for  the  use  of  a 
man  and  his  children  held  invalid  as  contraven- 
ing the  rule  against  perpetuities. — Towle  v.  Doe 
(Me.)    1072. 

Where  a  clause  in  a  will  create*  a  trust 
fund,  and  provides  for  the  payment  of  "the 
interest,  deducting  expenses,  to  T.  and  hla  chil- 


dren so  long  aa  thej  lire,"  the  dense  is  not 
separahle,  and  is  roid  as  contravening  the  rule 
against  perpetuities.— Towle  t.  Doe  (Ma>)  1072. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  |  1;  "Gas";  "Neg- 
ligence." 

Caused  by  dogs,  see  "Animals." 

Caused  by  electricity,  see  "KJectridty." 

Measure  of  damages,  see  "Damages,    |  2. 

Right  of  action  for  injuries  to  minor  child,  see 
"Parent  and  Child." 

To  employe,  see  "Master  and  Servant,"  It  8-12. 

To  licensee,  see  "Railroads,"  |  4. 

To  passenger,  see  "Carriers,"  §8  4-6. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads," 8  6. 

To  traveler  on  bridge,  see  "Bridges,"  {  1. 

To  traveler  on  highwsy,  see  "Highways,"  |  4; 
"Municipal  Corporations,"  |  8. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  (  6. 

PETITION. 

In  pleading,  see  "Pleading,"  {  1. 
To  obtain  allowance  of  appeal  or  writ  of  error, 
see  "Appeal  and  Error,    8  5. 

PHARMACY. 

Mandatory  iniunction  to  board  of,  see  "Injimc- 
tion,"  8  2.  .  -.. 

PHYSICIANS  AND  SURGEONS. 

Measure  of  damages  for  death  from  malprac- 
tice, see  "Death,"  8  1. 

A  physician  who  fails  to  exercise  reasonable 
care  in  the  treatment  of  his  patients  is  liable 
for  malpractice. — Ramsdell  t,  Grady  (Me.)  763. 

PLACE. 

Allegations  in  indictment  as  to  place  of  offense, 
see  "Indictment  and  Information,"  (  2. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 
^•Trial,"  8  4. 

In  actUms  by  or  against  particular  elatscs  ttf 
parties. 

See  "Carriers,"  8  4;  "Corporations,"  {  9; 
"(luardian  and  Ward,"  8  2;  "Husband  and 
Wife,"  8  3:  "I^andlord  and  Tenant,"  {  7; 
"Master  and  Servant,"  f  10. 

Trustees,  see  "Trusts,"  88  3,  5. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  (  1. 

In  partictdar  acUant  or  proceedlnga. 

See  "Divorce,"  8  2;  "Kquity,"  8  4;  "False  Im- 
prisonment, 8  1;  "Kraud,"  8  1;  "Injunction," 
I  3;  "Libel  and  Slander,"  8  2;  "Negligence," 
t  4;  "Nuisawc,"  J  1;  "Reformation  of  In- 
struments," 8  2;  "Ileplevin,"  8  2;  "Trespass," 
8  1. 

For  appointment  of  receiver,  see  "Receivers," 
8  1. 

For  causing  death,  see  "Death,"  8  1- 

For  enforcement  of  mechanic's  lien,  see  "Me- 
chanics' Liens,"  8  5. 

For  failure  to  deliver  possession  to  tenant,  see 
"Landlord  and  Tenant,"  8  >">• 

For  personal  injuries,  see  "Carriers,"  8  4;  "Mas- 
ter and  Servant,"  8  10. 

For  price  of  land,  see  "Vendor  and  Purchaser," 

For  rent,  see  "Landlord  and  Tenant,"  {  6. 
Indictment    or    criminal    information    or    com- 
plaint, see  "Indictment  and  Information." 
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To  enjoin  collection  of  taxes  and  have 
ment  declared  void,  see  "Taxation,"  <  3. 

To  establish,  and  enforce  tmata,  see     Tmsti," 
{  5. 

To  impeadi  accounting  by  former  groardlan.  Me 
"Guardian  and  Warf,"  |  2. 

I    1.    Deelarstlam,  eo^plalmt,  petltloa,  •> 
•tate^emt. 

Where  a  complaint  alleged  that  platntifl  aold 
mercfiandise  amounting  to  a  certain  sum,  and 
that  defendant  has  not  paid  therefor,  and  that 
plaintiff  claims  damages  in  a  certain  less  sum, 
the  variance  held  ImmateTlal. — Prince  ▼.  Tak* 
ash  (Oonn.)  1003. 

Where  an  action  Is  commenced  by  using  the 
form  of  complaint  denominated  the  "common 
counts"  in  the  rales  under  the  practice  act,  be- 
fore any  default  can  be  entered  or  judgment 
rendered,  plaintiff  must  file  a  bill  of  particulars 
of  his  claim.— Prince  v.  Takash  (Conn.)  1003. 

In  action  for  goods  sold  and  delivered,  order 
of  court  requiring  plaintiff  to  amend,  by  show- 
ing any  payments  made  by  defendant,  held  er- 
roneous.— Prince  ▼.  Takash  (Conn.)  1003. 

Where  plaintiff  declares  in  trespass,  after 
suing  out  a  writ  in  case,  there  is  a  fatal  vari- 
ance, and  the  action  must  be  dismissed. — Slater 
T.  Fehlberg  (B.  I.)  383. 

8  2.    Beplleatlon    or    reply    mad    enbeea 
ftnent  pleadings. 

Where  plaintiff  replies  to  a  plea  that  is  bad 
for  duplicity,  he  must  reply  to  each  distinct  ma- 
terial matter  contained  in  it. — Jackson  T.  Penn- 
sylvania R.  Co.  (N.  J.  Sup.)  532. 

I  3.     Deainxrer  or  ezeeptloa. 

A  ground  of  demurrer,  suggested  in  the  brief, 
but  not  assigned  among  the  causes  of  demurr» 
served,  will  not  be  considered. — Davey  ▼.  Erie 
R.  Co.  (N.  J.  Sup.)  233. 

f  4.    Amended  Mid  rapple^Btal  plead- 
Inga  and  repleader. 

A  verbal  order  entered  at  the  trial,  allowing 
an  amendment  to  the  pleas,  heJd  sufficient  to 
sustain  a  judgment,  though  the  pleas  were  not 
actually  filed  until  after  the  judgment  was  en- 
tered.—Murphy  V.  Watson  (N.  J.  Sup.)  100. 

The  statute  relating  to  amendments  is  not 
sufficiently  broad  to  permit  a  chauge  in  the 
form  of  the  action.— Slater  v.  Fehlberg  (R.  L) 
383. 

{  5.     Prof  ert,  oyer,  and  ezUblts. 

Under  Prac.  Act.  S  123,  a  writing  annexed 
to  a  pleading,  but  not  referred  to  in  it,  cannot 
be  resorted  to  for  the  purpose  of  enlarging  or 
^miting  the  averments  of  the  pleading.— Shel- 
merdine  v.  Lippincott  (N.  J.  Sup.)  237. 

I  6.     Bill  of  partioalars  and  eopy  of  ao» 
oomnt. 

In  an  action  against  a  railroad  for  damages 
by  fire,  bill  of  particulars  held  sufficient. — Mac- 
Donnld  v.  New  York,  N.  H.  &  H.  B.  Co.  (B. 
I.)  705. 

{   7.    Motion*. 

Granting  leave  to  file  pleas  being  in  the  dis- 
cretion of  the  court,  refusal  to  rescind  the  order 
and  to  strike  them  out  is  also  in  its  discretion. 
-Homer  v.  Plumley  (Md.)  971. 

A  motion  ne  recipiatur  held  inappropriate, 
where  the  pleas  had  been  received  and  filed  un- 
der an  order  granting  leave  to  file. — Horner  ▼. 
Plumley  (Md.)  971. 

A  motion  to  strike  a  paragraph  for  imperti- 
nence or  irrelevancy  will  fail,  if  any  portion 
of  the  paragraph  is  relevant  or  responsive. — 
Thompson  v.  Williamson  (N.  J.  Ch.)  453. 


Matters  which  will  be  stricken  out  of  an  an- 
swer as  irrelevant  and  impertinent,  in  aait  to 
subject  to  a  judgment  property  fraudulently 
conveyed,  considered. — Thompson  t.  WilUamaon 
(N.  J.  Oh.)  468. 

A  declaration  will  be  stricken  ont  on  notice, 
under  Prac.  Act,  i  132,  where  it  is  so  defective 
or  so  framed  as  to  delay  a  fair  trial  of  the  ac- 
tion.—Malberti  T.  United  Electric  Co.  (N.  J. 
Sup.)  251. 

AflSdavit  of  defense  on  foreclosure  of  moitgace 
held  sufficient,  where  it  denies  all  liabilil7  and 
alleges  want  of  consideration  and  fraud. — Leng- 
ert  V.  Chaninel  (Pa.)  889. 

(  8.    Oefeots  and  objeotlons,  mmlwar,  aad 
aidor  by  ▼•rdlet  or  Judgment. 

In  action  on  note,  plaintill  held  to  have 
waived  right  to  move  for  judgment  for  'want 
of  proper  plea.— Farmers'  ft  Mechanics'  Nat 
Bank  v.  Hunter  (Md.)  650. 

Where  plaintiffs'  counsel  consented  to  try  the 
aneetion  of  fraud  in  the  consideration  of  a  con- 
tract sued  on,  it  was  immaterial  that  sach  issue 
was  not  set  out  in  the  notice  attached  to  the 
plea  of  general  issue  served.^-8ommera  ▼.  My- 
ers (N.  J.  Sup.)  812. 

A  variance  between  writ  and  declaration  may 
be  taken  advantage  of  at  any  stage  of  the  ac- 
tion, and  the  filing  of  a  plea  by  defendant  is 
not  a  waiver  of  the  objection.— Slater  t.  Fehl- 
berg (B.  I.)  383. 

POLICE. 

See  "Municipal  (Corporations,"  g  8. 

POLICE  POWER. 

Of  mnnicipality,  see  "Municipal  Oorporations," 

i  6. 
Begulation  of  hours  of  labor,  see  "Master  and 

Servant,"  f  1. " 

POLICY. 

Of  Insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

See  "Constitutional  £aw,"  |  2. 
Suffrage,  see  "Elections." 

POLLUTION. 

Of  water  course,  see  "Waters  and  Water  Gonts- 
es,"  5  1. 

POOR  DISTRICTS. 

Special  or  local  laws,  see  "Statutes,"  g  1. 
Subject  and  titie  of  act  relating  to,  see  "Stat- 
utes," 12. 


POOR  LAWS. 


See  "Paupers." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," a  5,  7. 

Retention  by  grantor  in  fraudulent  conveyance, 
see  "Fraudulent  Conveyances,"  §  1. 

To  support  ejectment,  see  "JB^ectment,"  {  1. 

POWERS. 

Creation  by  will,  see  "Wills."  I  IL 

Of  sale  in  mortgage,  see  "Mortgages,"  |  6. 

i   1.    Oonstmetiom  and  ezeontioa. 

Trust  deed  lield  to  convey  grantor's  interest, 
notwithstanding  partial   invalidity,   as  in  ex- 
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c«as  of  teatameiitarjr  power. — Baaernschmidt  ▼. 
Bauernschmidt  (Md.)  637;  Baltimore  Trost  & 
Ouarantee  0«.  t.  Same,  Id. 

PRACTICE. 

Procedure  of  particular  conrts,  aee  "Oourta." 
Ito  pofMouIor  olctt  aoMont  or  prooeecUnff*. 

See  "Agsumpsit,  Action  of;  "Diyorce,"  |  2; 
"Eiectmenr';  "Bntry,  Writ  of;  "Interidead- 
er"*^;  "Mandamus  "  8  2;  "Quo  Warranto,"  S 
1;   "Kepleyin";   ''TrespaBS,"  |  1. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administiatora,"  i  7. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," S  B. 

Pktrticular  iNvoeecUnff*  *n  actions. 

See  "Abatement  and  Bevival";  "Appearance"; 
"Bail,"  8  1;  "Costs";  "Damages,'^  8  4;  "Br- 
idcnce";  "Bxecution";  "Judgment";  "Judi- 
cial   Sales";     "Jnxj":     "Limitation    of    Ac- 


icea" 


"Bemoval  of 


tions";   "Pleading";   ''Proi 

Causes";   "Trial.'' 
Nonsuit,  see  "Trial,"  8  8. 
Verdict,  see  "Trial,''  8  6. 

ParKculor  tvmedfo  in  or  incident  to  ocMont. 

See  "Arrest,"  8  1;    "Attachment":    "Qamiah- 
ment";  "Injunction";  "Receivers.** 

Procedure  in  criminat  prosecution*. 
See  "Criminal  Law." 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  8  2. 

Procedure  in  exercise  of  epedal  JuriaMMona. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

In  iosolreney,  see  "Insolvency." 

Procedure  on  revlMfc 

See   "Appeal  and   lOrror";    "Certiorari."   I  2; 

"Jastices  of  the  Peace,"  |  8;  "New  Trial." 

PREFERENCES. 

Effect  of  .proceedings  in  bankruptcy,  aea  "Bank- 
ruptcy,"^ 8  1. 
To  corporate  officers,  see  "Corporations,"  8  10. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  8  12. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  8  4. 

PREMIUMS. 

For  inanrance,  see  "Insurance,"  i  4.  ' 

PRESENTMENT. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  8  3. 

PRESUMPTIONS. 

In  civil  actions,  see  "I<vidence."  \  2. 

In 'criminal  prosecutions,  see     Criminal  Law," 

8  4. 
On  appeal  or  error,  see  "Appeal  and  Error," 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";   "Brokers." 
Books  of  agent  as  evidence  for  principal,  see 

"Evidence,"  8  7. 
Insurance  ageuts,  see  "Inaarance,"  8  2l 


8   1.    Tko  relsUoa. 

Where  money  waa  delivered  to  plaintiff's 
agent  for  a  particular  purpose,  the  balance  to 
be  applied  to  the  use  of  others,  and  plaintiff 
demanded  a  return  of  the  money  before  such 
application,  such  demand  revoked  the  gift  and 
entitled  plaintiff  to  the  return  of  the  money. — 
Flaherty  v.  O'Connor  (R.  I.)  876. 

8   S.    Xvtwa  rlchta,  dvtlM.  Mtd  U*MU. 


Authority  to  employ  agents  necessarily  im- 
plies power  to  contract  with  them  for  their 
compensation.— Opinion  of  the  Josticee  (N.  H.) 
9S0. 

8  8.    BlcIitB  tma  lUbiUtlea  m  to  third 

POVSOBS. 

The  owner  of  a  store  Md  to  have  ratified  a 
purchase  by  the  individual  owner  of  a  depart- 
ment in  the  store,  and  to  be  liable  as  principal 
for  the  price  of  the  goods.— J.  B.  Owens  Pot- 
tery Co.  V.  Tumbull  Co.  (Conn.)  1122. 

If,  under  a  letter  of  attorney,  such  attorney 
had  no  right  to  petition  for  the  vacation  of 
certain  streets,  a  subsequent  ratification  of  hie 
act  by  his  principal  was  equivalent  to  preced- 
ent author!^. — Daughters  of  American  Bevoln- 
tion  V.  Schenley  (Pa.)  86& 

Petition  by_  attorney  in  fact  of  landowner  to 
vacate  certain  streets,  on  ratification  by  his 
principal,  held  to  authorize  an  ordinance  passed 
in  response'  to  the  petition.— Daughters  of 
American  Revolution  v.  Schenley  (PaO  S70. 

Plaintiff  heU  not  estopped  to  pursue  principal, 
notwithstanding  delay  m  presentment  of  claim 
and  credit  allowed  agent  by  principal.— McKeen 
T.  Providence  County  Sav.  Bank  (R.  I.)  40. 

Evidence  in  action  against  principal  held  in- 
sufficient to  overthrow  verdict  for  plaintiff  on 
ground  that  agent  alone  was  charged.— McKeen 
V.  Providence  County  Sav.  Bank  (R.  I.)  40. 

PRINCIPAL  AND  SURETY. 

See  "Bail";  "Bonds." 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  trust  or  office,  see  "Execu- 
tors and  Administrators,"  8  9. 

Liabilities  of  sureties  on  bonds  of  county  officer, 
see  "Counties,"  8  1- 

Liabilities  of  sureties  on  bonds  of  manldpal 
contractor,  see  "Municipal  Corporations,"  f  6. 

Liabilities  of  sureties  on  bonds  or  undertakings 
in  legal  proceedings,  see  "Replevin,"  8  4. 

Liability  of  surety  on  tax  collector's  bond,  see 
"Taxation,"  8  5. 

Subrogation  of  surety  to  rights  against  princi- 
pal, see  "Subrogation." 

8   1.     Creation  and  ezlatenoe  of  relation. 

Evidence  held  insufficient  to  show  that  the 
mother  signed  the  note  of  her  son  as  surety.— 
Elliott  V.  Moreland  (N.  J.  Sup.)  224. 

8  8«    IHseluwco  of  svrety. 

Overpayments  made  to  subcontractor  held  in 
relief  of  the  surety's  liability  on  the  subcon- 
tractor's bond.— McNally  v.  Mercantile  Trust 
Co.   (Pa.)  300. 

Surety  on  bond  indemnifying  corporation 
against  action  for  negligence  held  released  by 
failure  to  give  notice  of  claim  within  a  rea- 
sonable time.— In  re  Byers'  Estate  (Pa.)  482; 
.Appeal  of  Delaware  Water  Co.,  Id. 

8    3.    Remedies  at  eroditors. 

In  action  on  contractor's  bond,  question 
whether  notes  given  by  contractor  to  material- 
man were  in  payment  or  as  security  held  one 
for  the  jury.— United  States  v.  Hegeman  (Pa.) 
344. 

Bond  by  subcontractor  to  dty  contractor  held 
to  contain  no  provision  requiring  the  insured, 
on  default  of  the  subcontractor,  to  allow  the 


Digitized  by 


Google 


1190 


64  ATLANTIC  REPOBTEB. 


Appealable  order*  vt.  Me  "Appeal  and  Xnor,*' 


enretr  to  complete  the  work. — McNally  ▼.  Mai> 
cantfle  Trust  Co.  (Pa.)  36a 

PRIORITIES. 

Of  mortgages,  see  "Mortgages,"  |  2. 

PRIVATE  NUISANCE. 

See  "NolBance,"  |  1. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    communications,    see    "Libel    and 
Slander,"'  i  1. 

PRIVITY. 

Admissions  bj  privies,  see  "Eyidence,"  |  B. 

PROBABLE  CAUSE. 

For  prosecotlon,  see   "Malicious  Prosecution," 

PROBATL 

Of  TriU,  see  "Wills,"  |  4. 

PROBATE  COURTS. 

See  "Courts,"  I  3. 
pea 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

In  oMona  againtt  parUculor  classes  (tTparMes. 
See  "Corporations,"  |  9. 

Foreign  executor,  see  "Bxecutors  and  Adminis- 
trators," §  8. 

Particular /orms  of  wrtta  or  oOur  procem. 
See  "Arrest";    "Entry,  Writ  of";    "Execution"; 
"Garnishment";    "Injunction";    "Mandamus"; 
"(4»o  Warranto";    "Heplevin." 

Process  fn  special  jurUdictlona. 
See  "Equity,"  }  3;   "Justices  of  the  Peace,"  |  2. 

{   1.    Defeats,     objeotlons,    and    ameaid- 
ment. 

Under  Act  1899  (Pub.  Acts  1889,  p.  61,  c 
110;  Gen.  St.  1002,  }  643),  the  ad  damnum 
clause  of  a  writ  may  be  amended  by  inserting 
amount  of  damages  claimed. — Sanford  v.  Bacon 
(Conn.)  204. 

Under  Gen.  St.  1902,  {  039,  plaintifT  held  en- 
titled as  a  matter  of  right  to  an  amendment  of 
the  ad  damnum  clause  of  a  writ.— Sanford  t. 
Bacon  (Conn.)  204. 

PROHIBITION. 

Df  traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROMOTERS. 

See  "Corporations,"  i  1. 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  1 10, 


PROPERTY. 

Adverse  possession,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  |  o. 

Dedication  to  public  use,  see  "Dedication." 

Laws  invading  property  rights,  see  "Cbnstitn- 
tional  Law,"  |  2. 

Passing  to  trustee  in  bankruptcy,  see  "Bank- 
ruptcy," {  1. 

Protection  of  rights  of  property  by  injunction, 
see  "Injunction,"  S  2. 

Bights  of  members  of  voluntary  associations, 
see  "Associations." 

Subject  to  attachment,  see  "Attachment,"  {  2. 

Subject  to  lien  of  judgment,  see  "Judgment." 

Subject  to  mortgage,  see  "Chattel  Mortgages," 

{  1. 
Subject  to  trustee  process,  see  "Garnishment," 

«1. 
Taking  for  public  use,  see  "Eminent  Domain." 
Within  tax  laws,  see  '^Taxation,"  {  1. 

Aarticulor  species  of  property. 

See    "Fish";     "Fixtures";     "Ground    Rente"; 

"Logs  and  Logging";    "Mines  and  Minerals." 
Interest  of  member  of  joint  stock  association, 

see  "Joint  Stock  Companies." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
112. 

PROVOCATION. 

For  assault,  see  "Assault  and  Battery,"  |  1. 

PROXIMATE  CAUSE. 

Of  injury,  see  "NegUgence,"  i  2. 

PUBLIC  DEBT. 

See  "Municipal  Oorporations,"  |  8. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations," 


5y  mu 


PUBLIC  LANDS. 


I  1.    OoTenuneat  owsersUp. 

Where  a  portion  of  a  township  is  Incorporst- 
ed,  and  no  provision  is  made  as  to  lands  re- 
served for  public  use,  nnder  Acts  1850,  p.  193, 
c.  196,  the  reserved  lands  within  the  incorp>D- 
rated  portion  follow  that  portion  and  vest  in  it. 
—State  V.  Mullen  (Me.)  841. 

Under  Acts  1850,  p.  193,  c.  196,  kiM.  that 
the  right  of  defendant  to  cut  timber  on  re- 
served lands  was  terminated  by  the.  incorpora- 
tion of  the  reserved  lands  in  a  township. — 
State  V.  Mullen  (Me.)  841. 

The  state  is  a  trustee  of  lands  reserved  by 
Acts  1850,  p.  193,  c.  196,  snd  may  maintain 
trespass  for  injui7  to  them,  only  until  the 
township  in  which  they  are  situated  is  incor- 
porated.—State  V.  MuUen  (Me.)  841. 

i  2.    Disposal  of  lands  of  the  states. 

Where  a  deputy  surveyor  enters  a  warrant  in 
his  book,  but  makes  no  return  of  survey,  on 
return  of  survey  by  another  deputy  60  years 
thereafter,  held,  that  the  title  remains  good  in 
the  original  warrantee.  —  Beilly  v.  Mountain 
Coal  Co.  (Pa.)  28. 

Deed  from  commonwealth  iMrior  to  Act  March 
14,  1846,  could  be  recorded  without  acknowl- 
edgment.—Reilly  V.  Mountain  Coal  Co.  (Pa.)  29. 
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Depot;  aaneyor's  book,  kept  nnder  Act  178S, 
keltf  a  public  record.— Reilly  t.  Mountain  Ooal 
Oo.  (Fa.)  29. 

PUBLIC  LIBRARY. 

Condemnation  of  land  tor  library,  see  "Eminent 
Domain,"  {  L 

PUBLIC  NUISANCE. 

8«e  "Nuisance,"  {  2. 

PUBLIC  POLICY. 

Affecting  validity  of  contract,  see  "Contracta," 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  i  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  proper^  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

Sea  "Wat»a  and  Water  Ck>nr8es,"  |  4. 

PUNISHMENT. 

For  Tiolation  of  injanction,  see  "InJunctiiHi," 
i  &• 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  of;    "Work  and  La- 
bor." 

QUASHING. 

Attachment,  see  "Attachment,"  I  4. 
Indictment  or  information,  see  "Indictment  and 
Information,"  i  4. 

QUESTIONS  FOR  JURY. 

In  dTlI  actions,  see  "Trial,"  <  8. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  12;  "Homidde,"  |  4. 

QUIETING  TITLE 

I    1.    Blsht  of  •otioa  Mid  def  esaea. 

A  voluntary  conveyance,  fraudulent  as  to 
pxisting  creditors,  is  a  cloud  ou  the  title  ac- 

Suired  oy  virtue  of  the  levy  of  an  execution. — 
pear  v.  Spear  (Me.)  1106. 

In  a  dispute  as  to  exercise  of  option  to  buy 
land,  the  owner  may  sue,  under  Act  June  10, 
1803,  to  remove  cloud  on  title.— ITllom  t. 
Hngbea  (Pa.)  23. 

Defendant,  in  an  action  to  quiet  title  for 
failure  to  exercise  option  to  purchase  land,  may 
disclaim,  or  deny  default,  and  ask  damages  for 
nonperformance.— Uilom  v.  Hughes  (Pa.)  23. 

Act  June  10,  1803,  providing  for  the  quieting 
of  title  to  land,  is  a  cumulative,  and  not  an 
excluaive,  remedy.— Ullom  v.  Hughes  (Pa.)  23. 

QUO  WARRANTO. 

I   1.    Jwlsdlotioii,  pro«*edliics,  Mtd  v*- 
Ilef. 

Under  Act  Feb.  18,  1805  (P.  L.  1805,  p.  82), 
the  title  of  relator,  as  well  as  the  respondent, 
may  be  inquired  into. — Otis  T.  Lane  (N.  J. 
Krr.  &  App.)  442. 


Members  of  a  de  facto  board  of  education  or- 
ganized under  the  general  school  law  (Laws 
1002,  p.  60),  cannot  be  ousted  at  the  instance 
of  a  private  relator  in  quo  warranto  on  the 
ground  that  such  board  of  education  has  no  le- 

fal  existence.— HoUoway  v.  Dickinaon  (N.  J. 
up.)  628. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

Right  to  cross  navigable  waters,  see  "Navigable 
Waters,"  <  1. 

I  1.     Blcltt  of  vmy  and  otker  latereats 
InUmd. 

Railroad  company  held  to  have  acquired  title 
to  land  by  adverse  possession. — Covert  v.  Pitts- 
burg &  W.  Ry.  Co.  (Pa.)  170. 

Act  AprU  4,  1868,  {  12  (P.  L.  62).  preventing 
the  occupation  of  a  street  by  a  railroad  with- 
out municipal  consent,  held  not  repealed  by 
Const.  1874;  art.  17,  {  1.— City  of  Pittsburg  ▼. 
Pittsburg,  C.  &  W.  R.  Co.  (Pa.)  468. 

I   S.    OoBstraetioa,      autlatenaaoo,      Mtd 
oqvipsieat. 

Railroad  company  held  to  have  only  rights 
of  private  owner  regarding  drainage  of  surface 
water.— Chorman  v.  Queen  Anne's  R.  Co.  (Del. 
Super.)   687. 

A  landowner's  right  to  have  a  railroad  farm 
crossing  restored  liud  not  lost  by  delay,  etc.— 
Speer  v.  Erie  R.  Co.  (N.  J.  Ch.)  530. 

Where  a  farm  crossing  was  located  and  con- 
structed across  a  railroad  by  agreement,  its  lo- 
cation could  not  be  changed  afterwards  by  one 
party  without  the  consent  of  the  other.— Speer 
V.  Brie  R.  Co.  (N.  J.  Ch.)  630. 

A  landowner's  right  to  have  a  farm  crossing 
over  railroad  tracks  restored  held  not  affected 
by  the  question  of  cost.— Speer  v.  Brie  R.  (Do. 
(N.  J.  Ch.)  530. 

f  3.    Bales,  leases,  trafie  sontraots,  and 
eoasoUdatton. 

Railroad  lease  construed,  and  held,  that  de- 
fendant was  not  bound,  under  the  lease  and  the 
agreement,  to  acquire  certain  land  for  the  les- 
sor, and  it  was  not  its  corporate  property,  so 
that  the  taxes  paid  could  not  be  deducted  from 
the  rent  reserved. — Lewiston  &  A.  R.  Co.  v. 
Orand  Trunk  Ry.  Co.  of  Canada  (Me.)  760. 

Where  defendant  lessee  of  a  railroad  paid 
an  annual  franchise  tax  to  the  state,  assessed 
on  the  basis  of  the  gross  earnings  of  all  leased 
lines  operated  by  it,  it  was  a  tax  either  on  the 
franchise  of  the  lessee  alone,  or  upon  its  fran- 
chise and  the  franchise  of  its  leased  roads,  so 
that  it  was  incapable  of  apportionment,  so  that 
the  lessee  could  deduct  the  part  of  the  lessor's 
tax  ao  paid  from  the  rent  reserved.— Lewiston 
&  A.  R.  Co.  T.  Orand  Trunk  Ry.  Ca  of  Canada 
(Me.)  760. 

Where  defendant  leasee  for  18  yean  paid 
taxes  on  the  property  of  the  lessor,  and  did  not 
deduct  them  from  the  rent,  as  authorized  by  the 
lease,  they  could  not  be  deducted  at  the  end  of 
such  time. — lewiston  &  A,  U.  Co.  v.  Grand 
Trunk  Ry.  Co.  of  Canada  (Me.)  750. 

Railroad  shareholder's  right  to  stock  ketd  not 
lost  by  laches  (Laws  1880,  p.  35,  c.  5,  {  1).— 
Douglass  V.  Concord  &  M.  R.  R.  (N.  H.)  883. 

Under  Laws  1880,  c.  6,  {  1,  railroad  share- 
holder held  not  bound  to  attend  meeting  to  effect 
merger,  and  oppose  contract  illegally  taking  her 
shares.- Douglass  v.  Concord  &  M.  R.  R.  (N. 
H.)  883. 

Railroad  shareholder  hdd  not  estopped  by  delay 
from  claiming  shares,  though  company  had  as- 
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■igned  them  to  another  company.— Doaglan  t. 
Concord  &  M.  R.  R.  (N.  H.)  883. 

Bridence  in  an  action  by  a  stockholder  in  a 

aerged  company  to  compel  an  exchange  of  her 
d  stock  for  stock  of  the  new  company  held  to 
anstain  a  finding  that  she  had  never  in  fact  re- 
fused to  accept  the  latter  stock.— Douglasa  t. 
Concord  &  M.  R.  R.  (N.  H.)  883. 

I  4.     Operatlom. 

Act  June  25,  1S3C,  i  2,  amending  charter  of 

N.  Y.,  P.  &  B.  R.  R.  Co.,  makes  the  company 

liable  for  damages  to  all  kinds  of  property  br 

fire  from  its  engines.— Spink  t.  New  York,  N. 

.  H.  &  H.  It.  Co.  (R.  I.)  47. 

A  railroad  company  AeJd  not  liable  for  injury 
to  one  not  in  its  employ,  sustained  in  unloading 
a  car  of  another  company,  which  it  had  re- 
ceived, loaded,  and  transported  to  its  destina- 
tion; the  injury  resulting  from  a  hole  in  the 
car  floor.— White  v.  New  York,  N.  H.  &  H.  R. 
Co.  (R.  I.)  586. 

f  8.     — ^  Aooldenta  at  OTOsaings. 

In  an  action  for  injuries  at  a  crossing,  held 
proper  to  direct  a  nonsuit. — Blomenthal  v.  Bos- 
ton &  M.  R.  R.  (Me.)  747. 

Where  a  witness  testified  that  he  looked  in 
the  direction  in  which  a  train  was  coming,  and 
that  he  did  not  see  it,  when  be  was  only  25 
feet  distant  from  the  place  of  collision,  his  evi- 
dence is  so  improbable  as  to  raise  no  issue  of 
fact  for  a  Jury. — Blumenthal  v,  Boston  &  M.  R. 
R.  (Me.)  747. 

Where  a  railroad  company,  having  obtained 

Eermission  to  cross  a  street,  constructs  an  em- 
ankment  across  the  same,  it  is  bound,  not 
only  to  keep  the  portion  of  the  street  occupied 
by  its  tracks  in  a  safe  condition,  but  also  the 
approaches  to  the  crossing. — Whitby  v.  Balti- 
more, C.  &  A.  Ry.  Co.  (Md.)  674. 

Railroad  company  having  constructed  cross- 
ing in  street  held  not  bound  to  maintain  same 
in  condition  more  safe  for  travel  than  the  street 
was  preriously.— Whitby  v.  Baltimore,  0.  & 
A.  Ry.  Co.  (Md.)  674. 

In  an  action  against  railroad  for  injuries 
owing  to  alleged  defective  condition  of  cross- 
ing, question  whether  crossing  was  safe  held 
one  for  jury. — Whitby  v.  Baltimore,  O.  &  A. 
Ry.  Co.  (Md.)  674. 

In  action  against  railroad  for  injuries  owing 
to  defective  construction  of  crossing,  an  instruc- 
tion held  erroneous,  as  holding  plaintiff  re- 
sponsible for  knowledge  of  another  that  the 
horse  she  was  driving  was  a  foolish  one. — 
Whitby  V.  Baltimore,  C.  &  A.  Ry.  Co.  (Md.) 
674. 

Requested  instruction  as  to  plaintiff's  duty  to 
look  and  listen  before  crossing  defendant's 
track,  and  to  know  whether  trains  were  ap- 
proaching, which  ignored  the  assurance  of  safe- 
ty from  open  gates  at  the  crossing,  held  prop- 
erly refused.— Baltimore  &  O.  R.  Co.  v.  Stumpf 
(Md.)  978. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  requested  instruction  held  properly  re- 
fused, as  indirectlv  placing  on  plaintiff  the  bui^ 
den  of  proving  absence  of  cootributory  negli- 
gence.—Baltimore  &  O.  R.  Co.  V.  Stumpf  (Md.) 
978. 

In  an  action  against  a  railroad  for  injuries 
at  a  crossing,  an  instruction  held  not  objection- 
able as  ignoring  the  causal  connection  between 
a  violation  of  a  safety  gate  ordinance  and  the 
happening  of  the  accident. — Baltimore  &  O.  R. 
Co.  V.  Stumpf  (Md.)  978. 

A  requested  instruction  in  an  action  for  inju- 
ries at  a  railroad  grade  crossing,  based  on  de- 
fendant's knowledge  of  the  approach  of  a  train, 
instead  of  his  exercise  of  due  care  to  ascertain 
Buch  approach,  held  properly  refused. — Balti- 
more &  O.  B.  Co.  y.  Stumpf  (Md.)  978. 


Plaintiff,  in  an  action  for  bdnriea  niBtalned  at 
a  railroad  grade  croasing,  held  not  guilty  of  con- 
tributory negligence  in  failing  to  stop  before  at- 
tempting to  cross  the  track.— Baltimore  A  O.  B. 
Co.  y.  Stumpf  (Md.)  978. 

In.  an  action  for  injuries  at  a  railroad  croea- 
ing,  burden  held  to  be  on  defendant  to  show 
contributory  negligence.— Baltimore  &  O.  R.  Co. 
V.  Stumpf  (Md.)  978. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  instruction  that  certain  facts  would 
constitute  a  want  of  ordinary  care  held  not  ol)^ 
jectionable  as  excluding  the  question  of  con- 
tributory negligence.— Baltimore  &  O.  R.  Co.  v. 
Stumpf  (Md.)  978. 

A  traveler,  al>out  to  cross  a  railroad  track, 
must  make  reasonable  use  of  his  senses  to  as- 
certain if  such  crossing  can  be  safely  made. — 
Passnun  v.  West  Jersey  &  &  R.  R.  (N.  J. 
Err.  &  App.)  809. 

The  cutting  of  a  train  of  cars  on  a  side  track, 
leaving  some  on  one  side  and  some  on  the  other 
of  a  highway,  held  not  an  invitation  to  the 
public  to  cross  without  using  ordinary  precau- 
tion.—Passman  V.  West  Jersey  &  S.  R.  R.  (N. 
J.  Err.  &  App.)  809. 

A  traveler  on  a  bicycle  is  required  to  use 
the  same  care  before  crossing  a  railroad  track 
as  is  a  pedestrian. — Passman  v.  West  Jersev 
&  S.  R.  R.  (N.  J.  Err.  &  App.)  809. 

Driver  of  team  approaching  railroad  track, 
if  necessary  to  see  track,  should  get  down  from 
bis  wagon  and  lead  his  horses.— Kinter  v.  Penn- 
sylvania R.  Co.  (Pa.)  276. 

Evidence  in  action  for  injury  at  railroad 
crossing  held  to  show  driver  guil^  of  contribu- 
tory negligence  as  a  matter  of  law. — Kinter  v. 
Pennsylvania  R.  C!o.   (Pa.)  276. 

{   6.    ^^  lajtnrlea  to  persons  on  or  near 
trnoks. 

In  action  against  railroad  for  personal  in- 
juries, a  certain  instruction  given  at  plaintiff's 
request,  while  very  general,  Md  not  reversible 
error.— West  Virginia  Cent  &  P.  R.  Co.  y.  State 
(Md.)  669. 

The  failure  of  railroad  company  to  keep  its 
cars  on  its  right  of  way  is  Itself  negligence, 
and  one  injured  need  not  show  that  there  has 
been  antecedent  negligence.  —  West  Virginia 
Cent.  &  P.  R.  Co.  v.  State  (Md.)  669. 

Railroad  held  liable  for  injuries  to  person 
caused  by  car  running  off  the  right  of  way.— 
West  Virginia,  Oent  £  P.  R.  Co.  v.  State  (Md.) 
669. 

i  7.   •—  Injuries  to  animals  on  or  near 
tracks. 

Where  a  railroad  company  permits  the  land 
adjoining  the  fence,  erected  by  it  under  Gen. 
R.  K.  Act,  S  S2  (Gen.  St.  p.  2646),  to  be  nsed 
in  the  conduct  of  its  busineRS  in  a  manner  which 
imperils  the  fence,  the  sufficiency  of  inspection 
ia  a  question  fer  the  jury. — Hendrickson  v.  Phil- 
adelphia &  R.  Ry.  Co.  (N.  J.  Err.  &  App.)  831. 

The  duty  to  maintain  a  fence  erected  under 
(Jen.  B.  Act,  §  32  (Gen.  St.  p.  2646).  involves 
the  duty  of  a  reasonable  inspection. — ^Hendrick- 
son y.  Philadelphia  &  R.  Ry.  Co.  (N.  J.  Err. 
&  App.)  831. 

Under  Gen.  R.  Act,  (  32  (Gen.  St  p.  2eW), 
a  railroad  company  will  be  liable  for  failure 
to  maintain  a  fence  after  it  has  been  erected, 
when  the  failure  is  attributable  to  a  neglect 
of  duty. — Hehdrickson  y.  Philadelphia  &  R. 
Ry.  Co.  (N.  J.  Err.  &,  App.)  831. 

18.     Fires. 

In  an  action  against  a  railroad  for  damages 
by  fire,  what  plaintiff  paid  for  his  farm  held 
immaterial.— MacDonald  r.  New  Tork.  N.  H. 
&  H.  R.  Co.  (B.  I.)  796. 
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In  an  action  against  a  railroad  for  damages 
by  fire,  evidence  that  some  of  defendant's  own 
land  liad  been  bnmed  over  M4  admissible. — 
MacDonald  t.  New  I'orlc,  N.  H.  &  H.  R.  Co. 
(H.  I.)  796. 

In  an  action  against  a  railroad  tor  damages 
by  fire,  eyidence  as  to  the  ignition  of  other 
fires,  etc.,  held  admissible. — MacDonald  ▼.  New 
Yori,  N.  H.  &  H.  R.  Co.  (R.  I.)  796. 

RAPE. 

ReleTanc7  of  eridence,  see  "Criminal  Law,"  1 5. 

RATIFICATION. 

Of  act  of  agent,  see   "Principal  and  Agent," 

f  3. 
Of  acts  of  corporate  officers,  s«e  "Corporations," 

REAL  ACTIONS. 

See  "Ejectment";   "Entry,  Writ  of." 

In  a  real  action,  where  no  rents  or  profits 
are  sued  tor,  no  allowance  can  be  made  for 
taxes  paid  hv  defendant.— Milliken  v.  Hough- 
ton (Me.)  1076. 


See 


REAL-ESTATE  AGENTS. 

"Brokers." 


REAL  PROPERTY. 

Subject  to  attachment,  see  "Attachment,"  I  2. 

REASONABLE  DOUBT. 

Suffidenc7  of  evidence,  see  "Criminal  Law," 
{  18. 

RECEIPTS. 

Warehouse  receipts,  see  "Warehousemen." 

RECEIVERS. 

Of  corporations  in  general,  see  "Corporations," 

I  10. 
Of  insurance  company,  see  "Insurance,"  1 1. 

f   1.     Appolmtineiit,      qnaUflcation,      «ad 
teavre. 

Allegations  of  a  bill  held  not  to  have  war- 
ranted appointment  of  receiver  of  property  con- 
vened by  a  decedent,  and  the  issuance  of  an 
injunction  restrainiDg  grantees  from  disposing 
of  the '  same,  etc.— Johnston  t.  Lippert  (Md.) 
114. 

I   2.    BCaBmcement    aiul    dlspoaltloa    of 
property. 

Receiver  held  chargeable  with  loss  arising 
from  his  negligence  in  the  management  of  the 
trust  property.— Pangbnrn  v.  American  Vanlt, 
Safe  &  Lock  Co.  (Pa.)  608. 

I    3.    AeoonmtimE  ^ad  oompeasatloB. 

Receiver  held  not  entitled  to  commissions, 
where  loss  had  accrued  to  the  trust  estate 
through  his  negligence  and  he  had  wasted  as- 
sets and  sold  personal  property  for  an  inade- 
qnate  price.— Pangbum  v.  American  Vault  & 
Safe  Lock  Go.  (Pa.)  608. 

RECORDS. 

DepatT  snrreyor's  book  as  public  record,  see 
"Public  Lands "  S  2. 

Of  Justice,  see  "Justices  of  the  Peace,"  f  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  6. 

Of  assignments,  see  "Assignments,"  |  1. 


REDEMPTION. 

From  mortgage,  see  "Mortgages,"  i  7. 

REFERENCE. 

See  "Arbitration  and  Award." 

In  snit  for  divorce,  see  "Divorce,"  |  2. 

REFORMATION  OF  INSTRUMENTS. 

i   1.    Kicht  of  satloa  mad  defeases. 

Party  suing  to  reform  deed  held  to  be  the 
proper  party  to  bring  the  action.— White  v. 
Shaffer  (Md.)  974;  Fodce  v.  Same,  Id. 

A  reformation  of  a  deed  will  not  be  decreed, 
except  on  clear  proof  of  mutual  mistake.— Aller 
V.  Crouter  (N.  J.  Ch.)  426. 

The  evidence  necessary  to  reform  a  deed  be- 
cause of  mistake  must  relate  to  the  time  when 
the  instrument  was  executed. — Williamson  v. 
Carpenter  (Pa.)   718. 

I  C.     Prooeedlags  aad  relief. 

Bill  to  reform  a  deed  held  to  state  a  cause  of 
action.— White  v.  Shaffer  (Md.)  974;  Focke  v. 
Same,  Id. 

Bill  to  reform  deed  held  sufficient  prima  fade 
to  rebut  the  presumption  of  laches. — White  v. 
Shaffer  (Md.)  974;   Focke  v.  Same,  Id. 

Mortgagees  of  the  land  hHd  to  be  entitled  to 
protectfon  against  loss  arising  from  reformation 
of  deed  to  their  mortgagor. — White  v.  Shaffer 
(Md.)  974;   Focke  v.  Same.  Id. 

Eyidence  held  insufllcient  to  justify  reforma- 
tion of  deeds  for  mistake. — Williamson  v.  Car- 
penter (Pa.)   718. 

REFORMATORIES. 

See  "Asylums." 

REFRESHING  MEMORY. 

Of  witnesses,  see  "Witnesses,"  i  %, 

REHEARING. 

See  "New  Trial." 

RELEASE 

See  "Payment" 

Of  mechanic's  lien,  see  "Mechanics'  Liens,"  |  4. 

I   1.    Be«alsltes  aad  validity. 

A  misrepresentation  as  to  the  legal  effect  of 
a  release  of  a  claim  for  personal  injuries  will 
not  avoid  the  instrument. — Jackson  v.  Penn- 
sylvania R.  Co.  (N.  J.  Sup.)  632. 

{   Z.    Fleadlac   OTldeaee,  trial,  aad  re- 
view. 

Evidence  in  widow's  suit  to  set  aside,  as  pro- 
cured by  fraud,  her  release  of  interest  in  hus- 
band's estate,  held  to  show  fraud  as  claimed.- 
Mullaney  v.  Mullaney  (N.  J.  Err.  &  App.)  1086. 

Fraud  of  railroad  company  in  obtaining  re- 
lease from  passenger  Injured  held  sufficient  to 
take  the  question  of  the  validity  of  the  release 
to  the  jury.— Clayton  v.  Consolidated  Tractiop 
Co.  (Pa.)  332. 

RELEVANCY 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  6. 

RELIEF  ASSOCIATIONS. 

See  "Master  and  Servant,"  |  8. 
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REMAINDERS. 

Orwtion  b7  wiU,  aM  "Will*,"  I  9. 

REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity.  Me  "Injnno- 
tion,"  I  1. 

REMITTITUR. 

Ot  damages,  see  "Damages,"  |  4. 

REMOVAL. 

Of  dead  faad7,  we  "DMid  Bodies." 

Of  policemen,  see  "Municipal  OorporatlOBa."  i  8. 

Of  trustee,  see  "Trusts,"  |  2. 

REMOVAL  OF  CAUSES. 

I  1.    Pree«MUmcs  to  pvooiir*  and  eSeet 
of  remoTaL 

On  a  petition  for  removal  to  the  federal  court, 
tlie  state  court  lias  original  Jurisdiction  t<r  ex- 
amine the  record  to  see  whether  the  statutory 
requirements  bare  been  complied  with. — ^Ver- 
meule  t.  Vermeule  (N.  J.  Sup.)  99. 

Where  a  petition  and  bond  for  remoyal  to  a 
federal  court  were  filed  before  the  time  with- 
in which  defendant  was  required  to  plead,  it 
was  immaterial  that  the  order  for  removal 
was  not  granted  within  such  time. — Vermeule 
V,  Vermeule  (S.  J.  Sup.)  90. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENT. 

See  "Ground  Rents";  "Landlord  and  Tenant," 

i  e. 

Under  oil  or  gas'  leases,  see  "Mines  and  Bfiner- 

als,"  i  1. 
As  assets  of  decedent's  estate,  see  "Szecnton 

and  Administrators,"  |  1. 

REOPENING  CASL 

For  fnrtbtf  evidence,  see  "Trial,"  |  3. 

REPAIRS. 

Mutual  rights  of  tenants  in  common  as  to  re- 
pairs, see  "Tenancy  in  Common,"  f  1. 

To  toll  roads,  see  "Turnpikes  and  Toll  Roads," 
f  1. 

REPEAL 

Of  statute,  see  "Statutes,"  i  8. 
Of  statute  of  limitations,  see  "limitation  ot 
AcUons,"  I  1. 

REPLEVIN. 

{   1.    Rislit  of  action  and  defenses. 

Contract  fur  sale  of  personalty  held  not  to 
vest  title  in  purchaser,  so  as  to  enable  him  to 
maintain  replevin.— Chellis  v.  Grimes  (N.  H.) 
943. 

{  S.    Floadlmc  and  evidence. 

Under  Act  June  18,  1890,  pleadings  in  a  suit 
under  section  33  are  the  same  as  in  other 
cases  of  replevin.— Bishop  &  Babcock  Oo.  v. 
Keffer  (N.  J.  Sup.)  402. 

Where  plaintiff  would  have  the  right  to 
amend  his  declaration  after  plea  in  replevin, 
it  he  had  given  the  bond  required  by  Act  June 
j3,  1890,  f  88,  or  where  defendant  had  made 


claim  of  property  and  given  the  tiond  required 
under  the  ninth  section  of  the  act,  he  would 
have  the  same  right  in  a  proceeding  under  sec- 
tion 83.— Bishop  &  Babcock  Oo.  v.  Keffer  (N. 
J.  Sup.)  402. 

it    of 


I  8.    Trial,    Jndsment,    eafoveei 
indcment,  and  vorlow. 

In  replevin,  whether  the  officer  is  directed  to 
take  the  property  or  not,  or  where  plaintiff  lias 
given  the  bond  required  for  such  purpose,  or 
where  defendant  Iws  made  claim  of  property 
and  given  bond,  the  value  of  the  property  and 
damages  for  its  detention  may  be  recovered  by 
plaintiff  or  defendant,  as  the  case  may  be.— 
Bishop  &  Babcock  Co.  v.  Keffer  (N.  J.  Sup.i 
402.  I 

I  4.    XdaMlltles  on  bonds  and  nndortak- 
Ings. 

Plaintiff  in  replevin  is  held  not  required  to 
demand  a  return  of  the  goods  redelivered  to  the 
defendant  by  the  sheriff  after  judgment  in  bit 
favor  and  an  assessment  of  his  damages,  before 
he  can  sue  on  the  forthcoming  bond. — Adams  v. 
Wieeenthal  (N.  J.  Sup.)  516. 

An  averment  in  a  plea,  in  an  action  on  a 
forthcoming  replevin  bond,  that  the  defendant 
tendered  the  goods  in  as  good  condition  as  at 
the  time  of  signing  the  bond,  is  no  answer  to  a 
breach  of  a  condition  that  defendant  wonld  de- 
liver the  goods  in  as  good  condition  as  at  the 
time  of  making  the  claim.— Adama  t.  Wiesen- 
thal  (N.  3.  Snp.)  516. 

REPLY. 

See  "Pleading,"  i  2. 

REQUESTS. 

For  instructions  in  dvil  actions,  see  '^Mal," 

RESCISSION. 

Of  contract,  see  "Contracts,"  {  4. 

Ot  contract  for  sale  of  goods,  see  "Sales,"  i  S. 

RES  GEST^ 

In  ctvH  actions,  see  "Evidence,"  |  8. 

RES  JUDICATA. 

See  "Judgment,"  {|  6,  7. 

RESTRAINT  OF  TRADE 

Trusts   and  other  combinations,   see   "Monop- 
olies," i  1. 

RESULTING  TRUSTS. 

See  "Trusts,"  |  1. 

RETIRING  PARTNERS. 

See  "Partnership,"  |  8. 

RETROSPECTIVE  LAWS. 

Retroactive  operation  of  statute  of  limitatioiia, 
see  "Limitation  of  Actions,"  f-l. 

RETURN. 

Of  exeeation,  see  "Execution,"  |  4. 

REVENUE. 

See  "Internal  Revenue";   "TaxatSon.** 
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REVIEW. 

S«e  "Appeal  and  Error";  •KJerUorari";  "Orim- 
inal  Law,"  {  14;  "Justices  of  the  Peace," 
f  2. 

Bin  ta  ^wmr,  «ee  "Equity,"  |  6. 

REVIVAL. 

Of  action,  see  ** Abatement  and  ReTiTal,"  f  1. 

REVOCATION. 

Of  atrency,  see  "Principal  and  Agent,"  i  L 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  i  1. 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses,"  |  1. 

RISKS. 

Assumed  hj  employ^,  ie«  "Master  and  Sery- 

ant,"  i  8. 
Within  insurance  policy,  see  "Insurance,"  f  8. 

ROADS. 

See  "EBghways";  "Tumpilces  and  Toll  Roads." 
Streets  in  citiee,  see  "Municipal  Corporations," 
U7.  8. 

ROYALTIES. 

Under  gas   lease,  see   "Mines  and  Minerals," 

ii. 

SALES. 

See  "Vendor  and  Purchaser."    . 

By  auction,  see  "Auctions  and  Auctioneers." 

Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  bankrupt,  see  "Bankruptcy," 
.  1* 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  |  B. 

Of  railroads,  see  "Railroads,"  (  3. 

On  execution,  see  "Execution,"  {  8. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
i  6. 

On  order  or  Judgment  of  court,  see  "Judicial 
Sales." 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  <  4. 

i  1.    B«4«lslt«s    Msd  Talldlty    nt    eoa- 
traet. 

A  writing  held  a  mere  promise  to  sell,  which, 
being  without  consideration,  could  be  with- 
drawn before  acted  on  by  promise  to  buy. — 
Alderman  r.  New  Departure  Bell  Go.  (Conn.) 
188. 

Where  defendants  Informed  plaintiffs  that  they 
desired  to  purchase  a  car  load  of  flour,  and 
plaintiffs  telegraphed,  "Advise  quick  book  one 
car  four  ten  delivered,"  and  defendants  answer- 
ed, "Accept  car  Stocks  best  patent  at  offer  tran- 
sit car,"  the  term  "transit  car"  is  a  material 
modification  of  the  offer,  and  operated  as  a  new 
propomL— Stock  y.  Towie  (Me.)  918. 

f  Z.    Coaatraotlon  of  oontraet. 

Where  plaintiffs  were  informed,  during  negoti- 
ations for  the  purchase  of  flour,  that  defendants 
wanted  it  for  immediate  use,  time  was  of  the 
essence  of  the  contract,  making  a  stipulation  for 
"transit  car"  a  condition  precedent  to  defend- 
antt'  obligation.— Stock  y.  Towle  (Me.)  918. 


The  phnse  "transit  car,"  In  a  contract  for  the 
sale  and  delivery  of  flour  by  railroad,  means  a 
car  already  loaded  with  flour  and  on  its  way  to 
the  yendee.— Stock  v.  Towle  (Me.)  918. 

Payment  under  contract  for  cash  sale  Of 
goods  htld  due  on  delivery  f.  o.  b.  at  place  of 
business  of  seller.— Samuel  M.  Lawder  &  Sons 
Co.  y.  Albert  Mackie  Grocer  Co.  (Md.)  634. 

Contract  for  sale  of  goods  held  a  cash  sale. 
— Samuel  M.  Lawder  &  Sons  Co.  y.  Albert 
Mackie  Omoer  Co.  (Md.)  634. 

Right  of  inspection  nnder  coatraot  for  sale 
of  goods  will  not  change  place  of  delivery  maA 
payment  from  that  named  in  the  contract. — 
Samuel  M.  Lawder  &  Sons  Co.  y.  Albert  Mack- 
ie Grocer  Co.  (Md.)  634. 

A  proviso  in  a  contract  for  the  sale  of  bananas 
for  one  year,  with  the  right  of  renewal,  held 
a  limitation  on  the  contract,  and  not  to  render 
it  of  unlimited  duration. — Underbill  y.  Buckman 
Fruit  Co.  (Md.)  873. 

A  contract  whereby  the  lessee  of  a  sawmill 
sells  its  output  for  one  year,  with  the  right  in 
the  purchaser  to  renew  the  contract  for  so  long 
as  the  lessee  retains  the  property,  is  terminated 
by  the  destruction  of  the  mill,  though  the  lessee 
rebuilds.— Blodgett  v.  Johnson  (N.  H.)  1021. 

Contract  with  lessee  of  mill  for  purchase  of 
output  held  not  to  apply  to  a  new  mill  built  and 
owned  by  lessee  after  destruction  of  the  first 
one.— Blodgett  y.  Johnson  (N.  H.)  1021. 

Evidence  in  bill  for  specific  performance  held 
to  show  waiver  of  written  notice  of  acceptance 
of  option. — Jones  y.  Sowers  (Pa.)  169. 

Right  to  receive  written  notice  of  acceptance 
of  option  may  be  waived  by  parol. — Jones  y. 
Sowers  (Pa.)  169. 

I  3.    ModlfleatloB  or  resolssloB  of  ooa> 
traet. 

Where  a  contract  for  the  sale  of  bananas  was 
to  continue  while  plaintiff  did  not  aid  any  one 
in  importing  bananas,  defendant  was  not  enti- 
tled to  terminate  the  contract  because  plaintiff 
purchased  bananas  from  the  defendants  com- 
petitors.—UnderhiU  y.  Backman  Fruit  Co.  (Md.) 
873. 

I  4.    Perforatanoe  of  no'^traot. 

A  tender  of  a  car  load  of  flour,  not  in  transit 
at  the  date  of  the  contract,  but  sh  ppej  three 
days  later,  is  not  a  sufficient  compliance  with 
the  offer  to  purchase  by  "transit  car."— Stock 
T.  Towle  (Me.)  918. 

Evidence  of  custom  will  not  govern  express 
provision  of  contract  as  to  payment. — Samuel 
M.  Lawder  &  Sons  C^.  y.  Aloert  Mackie  Gro- 
cer Co.  (Md.)  634. 

i  S.    OperatioB  and  eCeot. 

An  innocent  purchaser  for  yalue  takes  no 
title  to  personal  property  wrongfully  taken 
from  one  having  a  general  or  special  owner- 
^p  therein.— Boulden  y.  Oongh  (Del.  Super.) 

No  one  can  convey  a  valid  title  to  personalty, 
unless  he  be  the  owner  or  lawfully  represents 
him.— Boulden  v.  Gough  (Del.  Super.)  683. 

i   6.    Bamedles  of  seller. 

Measure  of  damages,  on  refusal  to  accept 
goods  sold,  determined. — Puritan  Coke  Co.  y. 
Clark  (Pa.)  350. 

{  7.    Reasedlea  of  bayer. 

Measure  of  damages  for  breach  of  contract  to 
sell  personalty  defined.- GrueU  y.  Clark  (Del. 
Super.)  965. 

On  breach  of  contract  for  the  sale  of  per- 
sonalty, where  there  was  no  proof  that  plaintiff 
has  sustained  actual  damages,  he  is  entitled  to 
recover  nominal  damages  only. — Gruell  y.  Clark 
CDel.  Super.)  96S. 
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A  Dotificatloii  by  defendant  that  it  considered 
ihe  contract  with  plaintiff  at  an  end  fteld  to  con- 
stitute a  breach  of  contract  sufficient  to  entitle 
plaintiff  to  recover  therefor.— Underbill  t.  Back- 
man  Fruit  Co.   (Md.)  878. 

In  an  action  for  breach  of  a  contract  to  fur- 
nish plaintiff  bananas  from  steamers  to  arrire, 
the  direction  of  a  verdict  for  defendant  for  fall- 
are  of  proof  of  the  arrival  of  steamers  held  er- 
ror.—Underhill  T.  Buckman  Fruit  Co.  (Md.)  878. 

I  8.    Oondltional  sale*. 

A  corporation  resides  iu  the  town  in  wliich  it 
has  Its  established  place  of  basiness,  within  Rev. 
St  c.  Ill,  {  5,  as  amended  by  Pub.  Laws  1896, 
c.  32,  relating  to  conditional  sales.— Bkneraon  Go. 
V.  Proctor  (Me.)  849. 

Where  a  resident  of  Maryland  made  condi- 
tional sale  of  machinery  to  a  corporation  in 
Maine  but  failed  to  record  the  contract,  as  pro- 
vided in  conditional  sales  by  Rev.  St.  c.  Ill,  { 

6,  as  amended  by  Pub.  Laws  1895,  c.  32,  the 
contract  was  invalid  as  against  purchaser  from 
assignee  of  the  corporation.— Einerson  Cp.  r. 
Proctor  (Me.)  849. 

Conditional  vendor,  transferring  his  claim 
against  the  conditional  vendee  for  the  purchase 
money,  also  passes  his  interest  in  the  chattela.—- 
Cutting  V.  Whittemore  (N.  H.)  1098. 

A  certain  defense  Add  not  available  to  succes- 
sor in  interest  of  conditional  vendor,  as  against 
right  of  conditional  vendee  and  person  repre- 
senting him  to  have  any  surplus  realized  from 
a  sale  of  the  chattels  to  satisfy  the  claim  for 
the  purchase  money  paid  over  to  him. — Cut- 
ting V.  Whittemore  (N.  H.)  1098. 

The  interest  of  a  conditisnal  vendor  in  the 
chattels  sold  constitutes  a  lien,  within  the 
meaning  of  Pub.  St.  1901,  p.  451,  c.  141,  H  3- 

7,  and  on  a  sale  of  the  chattels  to  satisfy  the 
lien  the  conditional  vendee  is  entitled  to  any 
surplus  realized.- Cutting  v,  Whittemore  (N. 
H.)  109a 

SATISFACTION. 

See  "Payment";   "Belease." 

Of   mechanic*!  lien,   see   "Mechanics'   Liens," 

»  4. 
Of  mortgage,  see  "Cliattel  Mortgages,"  i  8. 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  S  8. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Special  laws,  see  "Statutes,"  i  L 

t   1.    Pnblle  aolioola. 

Code  Pub.  Gen.  Laws,  art.  77,  Si  98,  102, 
relatiuK  to  distribution  of  state  tax  to  white 
and  colored  schools,  construed. — Shriver  v.  Her- 
ing  (Md.)  651. 

Under  Const,  art.  4,  {  7,  par.  6,  and  P.  L. 
1S!M,  p.  123,  appropriating  lands  under  water 
belonging  to  the  state  irrevocably  for  the  sup- 
port of  the  free  schools,  P.  L.  1901,  p.  374, 
conferring  power  on  the  board  of  riparian  com- 
missioners to  grant  such  lands  to  certain  cities 
for  a  nominal  consideration,  is  unconstitutional. 
—Henderson  v.  AUantic  City  (N.  J.  Ch.)  533. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  4. 

SEPARATE  ESTATE. 

Of  married  women,  see  "husband  and  Wife," 
S2. 

SEPARATION. 

Of  Jurors,  see  "Criminal  Law,"  |  12. 


SERVICE. 

Of  process,  m«  "Aireat,"  i  X 

SERVICES. 

See  "Master  and  Servant,"  |  2;  "Work  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Set-off  br  tenant,  see  "Landlord  and  Tenant," 
i  6. 

Set-off  in  district  court,  see  "Courts."  i  2. 

Set-off  in  trustee  process  proceedings,  see  "Gar- 
nishment," {  2. 

f  1.     XTatmre  Mad  svomnda  of  reaiedr. 

In  an  action  on  contract  for  services,  defend- 
ant cannot  set  off  value  of  his  property  in  pos- 
'session  of  plaintiff  not  converted  into  money.— 
Jenkins  ▼.   Rush  Brook  Coal  Co.  (Fa.)  71& 

In  an  action  of  assumpsit,  defendant  cannot 
set  off  a  claim  for  which  assumpsit  will  not 
lie  by  him  against  plaintiff.— Jenkins  T.  Bush 
Brook  Coal  Co.  (Pa.)  715. 

SETTLEMENT. 

See  "Payment";   "Release." 

By  executor  or  administrator,  see  "Bxecators 

and  Administrators,"  |  7. 
By   guardian    of   infant,   see   "Guardian   and 

Ward,"  S  2. 
Of  pauper,  aee  "Paupers,"  |  2. 

SEWERS. 

Defects  or  obstrnctionB,  see  "Municipal  Cor- 
porations," i  8. 

Use  and  regoiatioa,  see  "Municipal  Corpora- 
tions," i  7. 

SHERIFFS  AND  CONSTABLES. 

I   1.    Powers,  daties,  and  UablUtlM. 

Subcontractor,  releasing  lien  on  iwoperty,  Md 
to  have  no  ground  of  complaint  afainst  the 
sheriff,  distributing  proceeds  of  sale  m  reliance 
on  release.— Dowd  v.  Crow  (Pa.)  780. 

In  action  against  sheriff  for  wrongful  distri- 
bution of  proceeds  of  sheriffs  sale,  plaintiff 
must  show  right  to  proceeds  and  payment  of 
person  not  entitled.- Dowd  v.  Oow  (Pa.)  780. 

SHIPPING. 

See  "ColUsion." 

SIGNATURES. 

Requirements  of  statute  of  frauds  as  to  rig- 
nature,  see  "Frauds,  Statute  of,"  {  5. 
To  wUls,  see  "WUls,''  {  3. 

SILENCE. 

As  evidence  of  guilt,  see  "Criminal  Law,"  i  6. 

SOCIETIES. 

See  "Associations." 


SPECIAL  LAWS. 


Bee  "Statutes,"  i  1. 
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SPECIFIC  LEGACIES. 
SPECIFIC  PERFORMANCE. 

I   X.     Hat«r«  aad  sromid*  of  ramedr  1» 

A  lessee  in  a  contract  to  lease  may  not  have 
specific  performance  as  against  a  bona  tide 
holder  of  the  premises  without  notice. —Ohnri- 
tou  ▼.  Colamhia  Real  Estate  Co.  (N.  J.  Ch.) 
444. 

Specific  performance  will  be  decreed,  where 
damages  at  law  are  an  insufficient  remedy.  — 
Balston  r.  Ihmaeu  (Pa.)  305. 

S   S«    Oontraota  enf oroeable. 

Plaintiff  in  a  suit  for  specific  performance  of 
contract  to  lease  held  not  to  have  made  such 
performance  as  to  entitle  her  to  decree.  —Charl- 
ton V.  Columbia  Real  Estate  Co.  (N.  J.  Ch.) 
444. 

On  bill  for  specific  performance,  defendant 
hrld  estopped  to  deny  the  validity  of  a  mod- 
ification of  the  contract.— Pennsylvania  Min.  Co. 
V.  Thomas  '.Pa.)  101. 

Specific  performance  of  contract  by  admin- 
istrators of  deceased  partner  to  sell  his  interest 
iu  the  businead'  decreed. — Ralston  v.  Ihmsen 
(Pa.)  365. 

Evidence  held  insufficient  to  authorize  a  de- 
cree for  specific  performance  of  parol  contract 
of  deceased  uncle  to  convey  land  to  nephew 
for  services  rendered. — In  re  Shaffer's  Estate 
(Pa.)  711 ;  Appeal  of  Zurflieh,  Id. 

I   3.    Ctood  tmSOh  and  dlUcenee. 

It  will  not  be  presumed  that  the  purchaser  of 
land,  stipulating  for  the  abstract  of  title  clear 
of  incumbrances,  is  to  pay  for  the  land  before 
be  examines  the  abstract. — Pennsylvania  Min. 
Co.  V.  Thomas  (Pa.)  101. 

Vendor  under  an  agreement  for  the  sale  of 
land  held  estopped  to  question  the  right  of  the 
assignee  of  the  vendee  on  tender  of  purchase 
money.  —  Pennsylvania  Min.  Co.  t.  Thomas 
(Pa.<  101. 

}   4.     Prooeedlnica  and  ralief. 

In  a  suit  for  specific  performance  of  an  al- 
leged parol  contract,  all  its  terms  must  be  prov- 
ed with  definite  certainty. — Wolfinger  v.  M^ar- 
land  (X.  J.  Ch.)  802. 

Where  the  proof  leaves  it  in  doubt  whether 
an  alleged  agreement  to  convey  land  was  an 
obligatory  contract,  or  a  declaration  of  the  pur- 
poses to  confer  a  benefit,  specific  performance 
will  not  be  decreed. — Wolfinger  t.  McFarland 
(N.  J.  Ch.)  862. 

Court  of  common  pleas,  and  not  probate 
court,  held  to  have  jurisdiction  of  bill  by  sur- 
viving partner  against  administrators  of  de- 
ceased partner  to  enforce  contract  to  sell  his 
interest.— Ralston  v.  Ihmsen  (Pa.)  365. 

SPIRITUALISTS. 

Testamentary  capacity  of,  see  "Wills,"  |  3. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  "Equity,"  I  2. 

STATEMENT. 

By  witness   inconsistent   with  testimony,   aee 

"Witnesses,"  i  8. 
Of  plaintiff's  claim,  see  "Pleading,"  {  1. 


STATES. 

See  "United  States." 

Conrto,  see  "Courts." 

Public  lands,  see  "PubUc  Lands,"  f  2. 

{   1.    OoTMntaieitt  and  offioers. 

Laws  1861,  p.  2435,  c.  2479,  {  8,  considered 
iu  connection  with  Laws  1865,  p.  3120,  c.  4076, 
i  1,  held  to  authorize  Governor  to  employ  agent 
to  prosecute  certain  claims  against  Uuited 
States.— Opinion  of  the  Justices  (N.  H.)  950. 

STATUTES. 

Indictment  for  statutory  crimes,  see  "Indict- 
ment and  Information,"  f  2. 

Lews  impairing  obiigbtion  of  contracts,  sec 
"Constitutional  Law,"  {  3. 

ProvttUms  relatini}  to  partUnilar  nbjects. 

See  "Corporations,"  S  1;  "Descent  and  Distribu- 
tion"; "Eminent  Domain,"  H  1,  2;  "Evi- 
dence," {{  4, 7 ;  "Execution,"  {  3  ;  "Executors 
and  Administrators,"  fi  5,  7;  "Exemptions," 
I  1;  "False  Pretenses'*;  "Highways,"  {  1: 
"Intoxicating  Liquors";  "Joint  Tenancy"; 
"Judicial  Sales";  "Limitation  of  Actions,"  i 
1;  "Master  and  Servant,"  S  1;  "Mechanics' 
Liens";  "Paupers,"  {  1:  "Railroads,"  t  4; 
"Replevin,"  {  2;  "Sales,'*  {  8;  "Schools  and 
School  Districts,"  f  1;  "States";  "Street 
Railroads,"  {  1;    "TaxaUon." 

Charge  of  legacies  on  property  by  will,  see 
"Wills,"  i  15. 

Liability  of  stockholders,  see  "Corporations," 
i  4. 

Maintenance  and  repair  of  toll  roads,  see  "Turn- 
pikes and  Toll  Roads,"  g  1. 

Manslaughter,  see  "Homicide,"  8  2. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 
I  Town  officers,  see  "Towns,"  {  L 

'  I   1.    General  and  special  or  local  laws. 

I  Act  March  24,  1899  (P.  L.  1890,  p.  427), 
!  in  so  far  as  it  requires  a  majority  vote  to  elect 
I  freeholders  in  all  townships,  except  in  couu- 
I  ties  of  the  first  class,  is  unconstitutional,  be- 
'  cause  special  in  this  respect.— Otis  v.  Lane 
\  (N.  J.  Err.  &  App.)  442. 

'  Act  March  26,  1902  (P.  L.  p.  68),  establishing 
a  system  of  public  instruction,  is  not  unconstitu- 
tional because  its  provisions  respecting  the  sup- 
port of  public  schools  in  cities  differ  from  its 
provisions  on  that  subject  in  respect  to  other 
municipalities.— Ricdo  v.  City  of  Hoboken  (X. 
J.  Sup.)  801. 

Where  the  Legislature  relegates  to  the  various 
municipalities  of  the  state  the  management  and 
support  of  public  schools,  a  law  which  con- 
.  fers'  the  same  powers  respecting  that  subject 
upon  any  constitutional  class  of  municipalities 
is  general  in  the  constitutional  sense.— Riccio  v. 
City  of  Hoboken  (N.  J.  Sup.)  801. 

Act  June  4,  1879,  creating  poor  districta,  held 
not  unconstitutional  as  a  local  law. — Rose  v. 
Beaver  County  (Pa.)  263. 

I  2.     Bnbjeots  and  titles  of  aeta. 

Act  March  29.  1897,  |  17,  providing  uniform 
procedure  for  enforcement  of  game  laws,  is  in- 
operative, in  that  the  object  is  not  expressed 
in  the  title  of  the  act.— Hawkins  v.  American 
Copper  Extraction  Co.  (N.  J.  Sup.)  523. 

Act  June  4,  1879,  relating  to  poor  districts 
in  the  commonwealth,  held  to  sufficiently  ex- 
press the  subject  of  the  act  In  the  title.— Rose 
V.  Beaver  County  (Pa.)  263. 

f  3.     Repeal,  suspension,  expiration,  and 
reTlTal. 

Laws  1896,  c.  185,  |  118,  entitled  "An  act 
concerning  corporations,"  re-enacts  and  contin- 
aes  in  force  the  provisions  of  Act  1875  con- 
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cerning  eorporationi,  in  ao  far  as  the  mode  of 
winding  up  insolTent  coroorations  is  concerned, 
and  Act  1899  properly  incorporates  those  pro- 
Tiaiona  in  providing  for  the  winding  np  of  vol- 
nntary  associations.— Henry  t.  Simanton  (N.  X 
Ch.)  153. 

Statutes  of  a  general  nature  do  not  repeal  by 
implication  special  acts  in  favor  of  particular 
municipalities.— Commonwealth  ▼.  Summerville 
(Pa.)   27. 

Where  there  is  a  conflict  between  a  prior 
and  a  subsequent  statute,  the  presumption  is 


that  the  latter  repeals  the  former.— Spees  v. 
Boggs  (Pa.)  S46. 

I  4.     Ooaatraetloa  and  oparfttloa. 

Acts  1808,  p,  409,  relating  to  corporatloBi; 
held  to  have  the  limitation  imposed  by  tbe  orig- 
inal title  of  Act  Dec.  6,  1825,  impressed  npoc 
it,  and  not  to  extend  the  right  of  a  stockholder 
to  examine  corporate  books  beyond  that  ac- 
corded to  him  at  common  law,  or  to  eutitl« 
him  to  the  remedy  by  mandamus,  save  as  a  dis- 
cretionary writ.— O'Hara  v.  National  Biacnit 
Co.  (N.  J.  Sup.)  241. 


ENOXuUfD. 

13  Elis.  ch.  5 


mriTED  STATES. 

STATUTES  AT  LARGE. 
1894,  Aug.  13,  ch.  280,  28 

Stat.  278  [U.   S.   Comp. 

St.  1901,  p.  2523] 844 

1898,  July  1,  ch.  541,  |  6, 

30  Stat  548,  565  [U.  S. 

Comp.     St.     1901,     pp. 

3424.  3451] 1076,  1077 

1898,  July   1,  ch.   541.  it 

38.  42,  30  Stat.  555,  556, 

565    [U.    S.    Oomp.    St 

1901,  pp.  3435,  3437]. . .  922 
1898,   July    1,   ch.    541,   i 

67e,  30  Stat  564  [U.  S. 

Comp.  St  1901.  p.  34491  144 
1898,   July   1,   ch.    541,   | 

67^,  30  Stat  564  [U.  S. 

Comp.  St.  1901,  p.  34.'>0]  706 

1898,  July  1,  ch.  541.  I  70, 
subd.  5.  30  Stat  566  ID. 
S.  Comp.  St  1901.  p. 
3451]. .  .144,  922,  1076,  1077 

COMPILED  STATUTES 
1901. 

Page  2523 344 

Page  3424 1076,  1077 

Pages  3435,  3437. 922 

Page  3449 144 

Page  3450 705 

Page  3451..144,  922,  1076,  1077 

CONNECTIOirr. 

GENERAL  STATUTES  1902. 

Page  247 923 

«  53.S,  534,  540 1003 

H  0.59,  643 •21)4 

S  742   213 

S;   788,   791-793 204 

$  796  :'.ni 

§  797 301,  303 

8  030  207 

M  2299,  2322.  2341,  2346, 

2348  739 

JS  2485  .•".01 

§  3504  209 

§  4149 207 

CITY  CHARTER. 

New  Haven.  13  Sp.  Laws, 
p.  449,  I  209 298 

LAWS. 

1821,  p.  41.  §23 1003 

1887.  p.  749,  oh.  127 739 

1889,  p.  61.  ch.  110 204 

1899,  p.  1102,  ch.  187 923 

1901,  p.  1375.  ch.   176...  737 
13  Sp.  Laws,  p.  449,  §  209. 

New  Haven  City  Char- 
ter    298 


STATUTES  CONSTRUED. 

DELA'WABE. 

21        REVISED  CODE  1862. 

Page  814,  ch.  110.  M  1,  3. .  684 
1852.     Amended  1893,  ch. 

90,  J  1 956 

1852.     Amended   1883,  p. 

858,  ch.  116,  {  17 1056 


LAWS. 
1893,  p.  1127,  ch.  778... 

MAINE. 


684 


REVISED  STATUTES  1883. 

Ch.  3,  J  63 848.  1116 

Ch.  17,  <  3 766,  768 

Ch.  26,  §  26.     Amended  by 

Laws  1891,  p.  152,  ch.  89  389 

Ch.  27  725 

Ch.  46,  8  20 753 

Ch.  49,  I  94 1076 

Oh.  65,  §  3 727 

Ch.  66,  |§  1,  2 910 

Ch.  70,  §  33 1075 

Ch.  71,  I  17 938 

Ch.  75,  I  10 1(i76 

Ch.  81,  I  100 726 

Ch.  86,  I  55,  par.  6 846 

Ch.  91,  §  38.     Amended  by 

Laws   1889.   p.    172,   ch. 

183   1109 

Ch.  94,  J  8 758 

Ch.  Ill,  §  5.    Amended  by 

Laws  1895,  p.  31,  ch.  S2  849 

LAWS. 

18.50,  p.  193,  oh.  196 841 

1881,  p.  148,  ch.  141. 
Amended  by  Laws  1887, 
p.  73,  ch.  59;   Laws 

1891,  p.  15,  ch.  14 7 

1885,  p.  311,  ch.  366,  S  8.  .1113 

1887,  p.  7.3,  ch.  59 7 

1SS9,  p.  172,  ch.  183 1109 

1891,  p.  15.  ch.  14 7 

1891,  p.  152,  ch.  89 389 

1891,  p.  215,  ch.  124 ;«0 

1893,  p.  586,  ch.  3.'52 7 

1895.  p.  31.  ch.  32 849 

1899,  p.  119,  ch.  116 754 


BCABYIiAND. 

CONSTITUTION. 

Bill  of  Rights,  art  16...  646 
Declaration  of  Rights,  art 

21  879 

Art   7,  I   1.  Amended  by 

Laws  1890,  p.  277,  ch. 

255  616 

OODE  I860. 
Art  81.  I  2 646 


CODE  OF  PUBLIC   GEaC- 
ERAL  LAWS. 

Art  4,  t  50 876 

Art  6,  ft  24,  26 Sr, 

Art  6,  8  36 05,  2.t3 

Art  13,  «  48,  76,  77 »| 

Art  16,  I  16 4  1 

Art  16,  I  105 i:s 

Art  28,  ft  92.  177 (ri* 

Art  23,  I  233 -2 

Art  23,  {  242.     Amended  i 

by  Laws  1894,  ch.  007. .     82      ' 

Art  26,  g§  1,  2 71 
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Art  81,  I  2 6a 

Art  93,  i  32.  Amended  by 
Laws  1892,  ch.  571 S5 

CODE  OF  PUBLIC   LOCAL 
LAWS. 

Art  4,  SJ  832,  834 Ill 

Art  13,  J  228  et  seq ST9 

POE'S  SUPPLEMENT  CODE 

OF  PUBLIC  GENERAL 

LAWS. 

Art  16,  f  188 1,33 

Art  23,  I  127 «"S 

Art  23,  I  142a <!7S 

Art  81,  I  2 r.4« 

Art  81,  M  88f,  881 »«J5 

CITY  CHARTERS. 

Baltimore.     Laws  1898,  p. 

555.  c.  123   §  827 ffi 

Baltimore.     Laws  1898.  p. 

241,  ch.  123,  a  40,  150, 

164a,  170 681 

Baltimore.    Laws  1898,  p. 

392,  ch.  123,  {  312 971 

LAWS. 

1888,  p.  688,  ch.  424,  {  32  678 
1890.  p.  132,  ch.  136,  §  ICg  Ki» 

1890,  p.  277.  ch.  2.j5 51fi 

1892,  p.  637,  ch.  442 .->I6 

1892,  p.  770.  ch.  571 ii"« 

1892,  ch.  165 Si 

1894,  p.  404,  ch.  293 tlV. 

1894,  p.  628,  ch.  438 113 

1894,  p.  932.  ch.  607 ^2 

1894,  p.  1059,  ch.  662 <;> 

1896,  p.  314,  i  195 9l« 

1898,  p.  241.  ch.  123.  $$ 
40,  150,  164a,  170. '  Bal- 
timore City  Charter 681 

1808,  p.  392,  ch.  123,  8  312. 

Baltimore  City  Charter..  971 
1898,  p.  894,  ch.  123,  8  315  63 
1898,  p.  555,  c  123,  8  827. 

Baltimore  City  Charter..  8.'> 
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1900,  p.  608,  ch.  347 253 

1900,  pp.  1080-1084,  di. 
6«S,  11188-196 n 
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1901.  p.  41,  cb.  13 616 

1902.  p.  276,  ch.  1T9,  |  8. .  657 

HEW  HAMPSHIRE. 

CONSTITUTION. 

Bill  of  Risbts,  arU.  2,  12..  945 
Art  5 946 

GENERAL  LAWS. 
<3h.282,S7 S8 

PUBLIC  STATUTES  1901. 

Page  451,  ch.  141,  U  3-7.  .1098 

Oh.  68,  {2 700 

Ch.  143,  }S  28-30 946 

Ch.  186,  {lO 1014 

Ch.  278,  H  1.  7 38,  39 


LAWS. 


1887,  p.  646,  ch.  280,  S  2. .  385 

1H80,  p.  35,  ch.  6, 1  1 883 

1889,  p.  161.  ch.  178,  S  2.  .1022 
1895,  p.  367,  ch.  27 1022 


NEW  JEBSET. 

CONSTITUTION. 
Art  4,  {  7,  par.  6 


533 


GENERAL  STATUTES. 

Volume  1. 

Page  172 237 

Page  919,  I  ~" 


64 438 


Volume  2. 

Page  1276,  I  2 668 

Page  1289,  (46 566 

Page  1603 225 

Page  1605,  J  16 438 

Page  1644 164 

Page  1852,  140 527 

Page  18.55,  J  54 527 

Page  1898 252 

Page  1916 448 

Page  1993 839 

Page  1995.  f  83 839 

Page  2014,     11 135 

Page  2073,  3 5.'?5 

Page  2537,  |  29 521 

Page  2541,  46 870 

Page  2543,  58 870 

Page  2554,  !  123 237 

Page2.'')o4,  126 564 

Page  2555,  !  132 251 

Page  2556,   138 525 

Page  2591,  i  340 437 

Page  2594 525 

Page  2646,  »  32 &31 

Page  2661, 1  84 5:i9 

Page  2671,  H  22.  23,  25,  27  557 

Volume  3. 

Page  2776,  U  33,  38 402 

Page  2864 818 

Page  2902.  §  14 520 

Pages  3001,  3002,  K  8-11..  543 

Page  3235 403,  525 

Page  3285,  J  24 458 

Page  3320 419 

Page  3335 244 

REVISED  STATUTES   1874. 

Page  752.  Amended  by 
Lawa  1898,  p.  535,  ch. 
222  141 

REVISED  STATUTES  1876. 

Page  1.    Repealed  by  Laws 

18!)6,  p.  317 164 

Page  6,  {  10 670 
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I  97 247 

REVISION  1898. 
Page638,H2,3 860 

REVISION  1902. 
Page  619,  t  24 467 

LAWS. 

1866.  p.  74,  H  1,  2 439 

1867  p.  306,  cb.  160,  J  9. .  639 

1876,  p.  170 419 

1876,  p.  238,  cb.  147 154 

1876,  p.  346,  t  52 643 

1876,  p.  357 543 

1877,  p.  391 419 

1880,  p.  149.  ch.  112 813 

1887,  p.  28,  ch.  21.    Amend- 
ed by  Laws  1898,  p.  535, 

ch.  222 141 

1887,  p.  132.. 527 

1891,  p.  24.ch.ll 141 

1892,  p.  380 252 

1893,  p.  302 403 

1893,  p.  302,  {  14 525 

1894,  p.  123 533 

1804,  p.  374 819 

1895,  p.  82 4-12 

1895,  p.  788 244 

1806,  pp.  281,  286,  291,  ch. 
185,  |§  12,  30,  43 464 

18})6,  p.  294,  J  51 670 

1896,  p.  317,  ch.  186, 1  118. 
Corporations    163,  154 

1896,  p.  329,  }  2 819 

185)7,  p.  109,  8  17.... 623,  524 

1807,  p.  203 441 

18i)8,  p.  409 241 

1898,  p.  476 834 

1898,  p.  635,  cb.  222 141 

18!)8,  p.  539,  f  6 6.35 

1898,  p.  670,  I  39 810 

1898.  p.  741.  I  70 246 

1898,  p.  837,  «  158,  162, .  236 

1898,  p.  839,  I  162 236 

1898,  p.  840.  i  167 231 

1898.  pp.  878-882 231 

1898,  p.  942 244 

1899,  p.  214 841 

1899,  p.  427 442 

1899.  D.  455 543 

1899,  p.  485,  cb.  182 154 

1900,  p.  303,  (4 621,  50;^ 

1000,  p.  502,  {4 24<l 

1901,  p.  41 249 

1901,  p.  49 560 

1901,  p.  158,  I  1,  subds.  1, 

2   872 

1901,  p.  374 :Xi 

1902,  p.  54 21>4 

1902,  p.  69 529,  801 

1902,  p.  217 1 

1902,  p.  264,  ch.  92,  {{  9, 

12  149 

1902,  p.  640 527 

1902,  p.  677,  ch.  224 643 

PENMSYI.VANIA. 

CONSTITUTION  1874 
Art  17,  t  1 468 

CITY  CHARTER. 

Philadelphia.  Laws  1885, 
p.  51.  art.  14 1026 

LAWS. 

1705,  p.  33 354 

1713,  p.  76 346 

1772,  p.  370 281 

1785,  p.  319 29 

1812,  p.  395 487 

1832,  p.  135 354 


1199 

834-36,  p.  870 36 

844,  p.  601,  <  41 36 

1846,  p.  124 29 

"856,  p.  368 489 

860,  p.  232 85 

.865.  p.  501 27 

1866,  p.  608 27 

868,  p.  62,  §  12 468 

869,  p.  150 463 

"~9,  p.  894 35 

871.  p.  1360 329 

873,  p.  763 27 

874,  p.  122 328 

879,  p.  78 263 

879,  p.  78,  J  21 27 

883,  p.  92 1032 

885,  p.  29 470 

885,  p.  51.  art.  14.  Phil- 
adelphia City  Charter..  .1025 

8Sn,  p.  258 1032 

891,  p.  09 463 

891,  p.  75 347,  366 

891,  p.  117 347 

893,  p.  415 23 
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805,  p.  236.  f  2 346 
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895,  p.  305 354 

897.  p.  67 359 

899.  p.  104 501 

901,  p.  20 485 

901,  p.  614 334 

RHODE  ISUUfD. 

GENERAL  LAWS  1896. 

Page  862,  c.  251,  {6 1060 

Ch.  74,  i  1 (500 

Ch.  111.  $  3 .-ai 

Ch.  194.  I  14 44 

Ch.  206,  I  6 772 

Ch.  212,  I  45 934 

,  Oh.  234,  I  6 1010 

I  Ch.  248  034 

Ch.  254,  8  28 924 

Cb.  269,  |e .372 

Cb.  279,  i  IS 937 

GENERAL  STATUTES  1896. 
Ch.  219,  J  3 926 

I    PUBLIC  STATUTES  1882. 
]Ch.  206.  i6 1010 

[                      LAWS. 
18,%.  p.  3,  «  2 795 

1 1836.    Railroad  Charter,  | 
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imi,  p.  24.Si5.ch.'2470,' VS  9550 
18)5.5,  p.  3120,  ch.  4070,  g  1  050 

I  1896.  p.  69,  ch.  493.  .933.  934 
18im,  p.  333,  ch.  100.  J  1. .  944 
1902.  p.  49,  cb.  976,  11..  932 
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VERMONT. 

STATUTES  1894. 

Ch.  159 179 

Ch.  198 10S1 

«  33.57,  &S.58 180 

fl  4165,  41(50 2.S4 

U  4732,  4733 KiSl 

It  5055,  5056. 1081 

LAWS. 
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LAWS. 
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64  ATLANTIC  RBPORTEB. 


STOCK. 

Corporate  stock,  see  "CorporationB,"  |  3;  "Rail- 
roads," {  S. 

Gift  of  corporate  stock,  see  "Gifts,"  J  1. 

Of  anincorpoiated  associations,  see  "Joint  Stock 
Companies." 

STOCK  EXCHANGES. 

Seat  In  as  property  within  tax  laws,  see  "Tax- 
ation," II. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  H  4,  10. 
Of  nnincorporated  associations,  see  "Joint  Stock 
Companies." 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroads." 

As  employers,  see  "Master  and  Serrant." 
Carriage  of  passengers,  see  "Carriers." 
Condemnation  of  water  rights  to  fnmish  power 
for  electric  road,  see  "Eminent  Domain, '  {  1. 
Rights  in  streets,  see  "Municipal  Corporations," 

Validity  of  act  limiting  hours  of  labor  of  street 
railway  employes  as  denial  of  equal  protec- 
tion of  laws,  see  "Constitutional  Law,"  {  4. 

Validity  of  act  limiting  hours  of  labor  of  street 
railway  employes  as  infringing  ri^t  to  con- 
tract, see  "Constitutional  Lew,^'  |  2. 

{   1.    EstabUshment,    eoastrnetloii,     and 
malatenanee. 

A  general  location  of  a  street  railway  com- 
pany by  the  selectmen  of  a  town,  not  recorded 
as  required  by  Pub.  St.  1901,  c.  95,  {  4,  held 
not  to  authorize  the  company  to  use  the  streets. 
— Lenoix  v.  Dover,  S.  &  R.  St.  Ry.  (N.  H.)  1022. 

Laws  1889,  p.  161,  c.  178,  8  2,  requiring  a 
street  railway  route  to  he  selected  in  Illce  man- 
ner as  highways  are  laid  out,  held  not  repealed 
by  street  railway  general  incorporation  laws 
(Laws  189JL  p.  367,  c.  27).— Lenoix  v.  Dover,  S. 
&  R.  St  Ry.  (N.  H.)  1022. 

Where  ordinance  provided  that  a  traction  com- 
pany should  lay  its  rails  within  a  specified  time, 
failure  to  comply  with  the  condition  constituted 
•  breach  of  a  bond  given  for  its  performance. 
— Borough  of  Carlstadt  v.  City  Trust  &  Surety 
Co.  (N.  J.  Sup.)  815. 

A  variance  between  a  map  of  a  street  rail- 
way extension  and  the  description  filed  in  the 
office  of  the  Secretary  of  St.ite  held  immaterial. 
— Mercer  County  Traction  Co.  v.  United  New 
Jersey  R.  &  Canal  Co.  (N.  J.  Ch.)  819. 

A  street  railway  held  only  required  to  file  the 
consent  of  abutting  owners  with  municipal  au- 
thorities as  a  condition  to  its  right  to  acqiiire 
authority  to  build  its  road,  under  P.  L.  1896,  p. 
329.  and  not  with  the  board  of  chosen  free- 
holders, whose  consent  was  also  required. — ^Mer- 
cer County  Traction  Co.  v.  United  New  Jersey 
R.  &  Canal  Co.  (N.  J.  Ch.)  819. 

P.  L.  1894,  p.  374,  providing  for  the  granting 
of  consents  by  municipality  to  the  construction 
of  a  street  railway,  held  superseded  by  P.  L. 
1806,  p.  329.— Mercer  County  Traction  Co.  v. 
United  New  Jersey  R.  &  Canal  Co.  (N.  J.  Ch.) 
819. 

An  acknowledgment  to  abutters'  consents  to 
the  building  of  a  street  railway  held  not  objec- 


tio&aUe  tor  failnre  to  recite  that  tiie  instmineiit 
was  sealed  by  the  grantors.- Mercer  Connty 
Traction  Co.  v.  United  New  Jersey  R.  &  Canal 
Co.  (N.  J.  Oh.)  819. 

Under  P.  L.  1896,  p.  329,  consents  of  prop- 
erty owners  to  the  construction  of  a  street  rail- 
way, which  were  not  sealed,  were  insaffideut  to 
confer  Jurisdiction  on  a  township  committee  to 
authorize  the  construction  of  the  load. — M^ercer 
Connty  Traction  Co.  v.  United  New  Jersey  R.  ft 
Canal  Co.  (N.  J.  Ch.)  819. 

Where  right  of  way  was  granted  a  street 
railroad  on  condition  that  it  should  pave  the 
roadway,  and  it  abandoned  it  on  failure  to 
obtain  municipal  consent,  owner  of  land  M4 
entitled  to  nominal  damages  only. — Hays  v. 
Wiikinsburg  &  £2.  P.  St.  Ry.  Co.  (Pa.)  322. 

Street  railway  companies  cannot  be  constmct- 
ed  upon  the  highways  in  townships  of  the  first 
class  without  the  consent  of  the  abutting  own- 
ers; such  construction  being  an  additional  bur- 
den, and  therefore  a  taking  of  or  injury  to  the 

roperty  of  such  abutting  owner. — Dempster  v. 

'nited  Traction  Co.  (Pa.)  501. 

Borough  held  to  have  no  right  to  object  to 
lease  of  its  tracks  by  street  railway  company 
chartered  by  the  state.— Minersville  Borough 
T.  Schuylkill  Electric  Ry.  Co.  (Pa.)  1(©3. 

I   S.    Besvlatloa  and  operation. 

Kvidence  held  to  show  that  one  killed  by  a 
street  railway  car,  when  driving  across  the 
track,  was  guilty  of  contributory  negligence.— 
SUte  V.  United  Rys.  &  Electric  Co.  (Md.) 
612. 

Contributory  negligence  of  one  crossing  a 
street  railway  tract  held  not  excused  by  negli- 
gence of  railroad.— State  v.  United  ftys.  & 
Electric  Co.   (Md.)  612. 

Evidence  iu  an  action  to  recover  for  injuries 
on  a  street  car  track  considered,  and  held  to 
show  negligence  contributing  to  the  injury.— 
Brown  v.  EUzabeth,  P.  &  O.  J.  R.  Go.  (N.  J. 
Err.   &  App.)  824. 

There  is  no  presumption  that  the  prosecution 
of  work  in  public  streets  is  unauthorized,  or 
that  the  ones  doing  it  are  trespassers. — Daum 
V.  North  Jersey  St  Ry.  Co.  (N.  J.  Sup.)  221. 

The  absence  of  evidence  that  plaintiff's  em- 
ployer had  a  right  to  prosecute  work  in  the 
street  held  not  to  justify  the  conclusion  that 
plaintift  was  a  trespasser  as  to  defendant  rail- 
way company  which  ran  him  down. — Daom  t. 
North  Jersey  St  Ry.  Co.  (N.  J.  Sup.)  221. 

In  an  action  against  a  street  railway  for  in- 
juries to  a  laborer  in  the  street  whether  the 
plaintiff  was  guilty  of  contributory  negligence 
held  a  question  for  the  ju^. — Daum  v.  North 
Jersey  St  Ry.  Co.  (N.  J.  Sup.)  221. 

In  an  action  against  a  street  railway  for  in- 
juries to  a  laborer  in  the  street  whether  de- 
fendant was  guilty  of  negligence  held  a  ques- 
tion for  the  jury. — Daum  v.  North  .Tersey  St 
Ry.  Co.  (N.  J.  Sup.)  221. 

Whether  a  child  seven  years  old,  run  over 
by  a  street  car,  was  sui  juris,  and,  if  so,  wheth- 
er he  was  guilty  of  contributory  negligence,  are 
questions  for  the  jury, — Vogei  v.  North  Jersey 
St  Ry.  Co.  (N.  J.  Sup.)  563. 

Evidence  in  an  action  .for  injury  to  l>oy  on 
street  car  track  held  to  sustain  a  verdict  for 
plaintiff.— Hoon  v.  Beaver  Valley  Traction  (3o. 
(Pa.)  270. 

Person  using  tracks  of  street  car  company 
for  legitimate  nse  of  the  street  held  not  a  tres- 
passer thereon.— McFarland  ▼.  OonsoUdated 
Traction  Co.  (Pa.)  308. 

Evidence  in  an  action  for  damages  from  col- 
lision with  street  car  held  to  sustain  verdict 
for  plaintiff.— McFarland  ▼.  Consolidated  Trac- 
tion Co.  (Pa.)  308. 
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STREETS. 

See  "Hi(hway«";  "Mnnidpal  Corporations,"  H 

T,  8. 
Aa  boondaries,  lee  "Boundaries,"  {  1. 
Condemnation  of  lands  or  easements  for  stireets, 

see  "Eminent  Domain,"  J  2. 
Um  of,  by  raUroads,  see  "Bailroada,"  |  1. 

STRIKES. 

PreliminaiT  Injnnctton  atralnst  strikers,  see  "In- 
juDction,''  I  4. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  |  2. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 
II. 

SUBORNATION. 

Of  perjury,  see  "Perjury." 

SUBROGATION. 

Where  a  mortgage  is  discharged  by  one  joint 
mortgagor,  the  grantee  of  the  delinqnent  mort- 
gagor cannot  recover  rents  and  profits  of  the 
premises  ontil  the  party  making  payment  of 
the  mortgage  has  Seen  reimbursed.— Look  t. 
Horn  (Me.)  725. 

Where  a  mortgage  is  discharged  On  payment 
by  one  of  the  joint  mortgagors,  it  may  be  treat- 
ed as  still  subsisting  for  the  protection  of  the 
party  making  the  payment— Look  ▼.  Horn 
GiieO  T25. 

One  who  joined  In  a  mortgage,  stating  the 
debt  to  be  joint  and  several,  in  a  bill  to  pay  the 
debt  and  be  subrogated  to  the  rights  of  the 
mortgagee  may  show  that  he  was  only  a  snre- 
ty.— Snook  t.  Munday  (Md.)  77. 

Where  a  surety  endeavored  to  ascertain  the 
exact  amount  due,  and,  failing,  paid  into  court 
a  sum  in  excess  of  the  debt,  interest,  and  costs, 
the  tender  was  sufficient.— Snook  t.  Munday 
(Md.)  77. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  |  S. 


SUFFERANCE. 

ice,  see  ' 

SUIT. 


Tenancy  at  sufferance,  see  "Landlord  and  Ten- 
ant," f  4. 


See  "Action." 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  {  5. 
Recovery  of  possession  by  landlord,  see  ' 
lord  and  Tenant,"  §  7. 


'Land- 


See  "Process." 


SUMMONS. 


SUNDAY. 


Right  of  mutual  benefit  association  to  expel 
member  at  meeting  held  on  Sunday,  see  "Ben- 
eficial Associations." 

A  mutual  benefit  association  Is  a  charitable 
organization,  and  ran  transact  its  business  on 
Sunday.— Pepin  v.  Soci«t6  St  Jean  Baptists  (B. 
I.)  47. 

S4A.-7e 


SUPPORT. 

Of  insane  person,  see  "Insane  Persons,"  |  2, 
Of  pauper,  see  "Paupers,"  i  3. 

SURETYSHIP. 

Sea  "Principal  and  Baietj." 

SURFACE  WATERS. 

See  "Waters  and  Water  Oonrses,"  |  X 

SURRENDER. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant" i  & 

SURVIVORSHIP. 

See  "Jofait  Tenancy." 

Of  devisees  or  legatees,  set  "Wills,"  |  T. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

See  "Internal  Revenue." 

Distribution  of  school  taxes,  see  "Schools  and 

School  DUtricts,"  |  1. 
Recovery  in  real  action  for  taxes  paid,  see  "Real 

Actions." 

Local  or  »peoial  taxe*. 
See  "Highways,"  {  3;  "Municipal  Corporations," 
«». 

Assessments   for   municipal   improvements,   see 
"Municipal  Corporations,"  g  5. 

Occupation  or  privilege  taxes. 

See    "Auctions    and    Auctioneers":     "Corpora- 
tions," §  2;  "Licenses,"  {  1. 

I   1.    Liability  of  persons  and  property. 

A  garnet  quarry,  leased  for  a  term  of  years, 
htild  not  taxable  as  property  of  lessees,  under 
Gen.  St  1002,  |{  2299,  2322,  2341.— Appeal  of 
Sanford  (Conn.)  739. 

The  interest  of  a  grantee  of  land  by  the  fed- 
eral government  to  be  used  for  the  maintenance 
of  a  dry  dock,  subject  to  occupation  by  the 
United  States  without  charge,  hdd  property 
within  Code  Pub.  Gen.  Laws,  art.  81,  |  2,  sub- 
ject to  state  taxation.— Baltimore  Shipbuilding 
&  Dry  Dock  Co.  v.  City  of  Baltimore  (Md.) 
623. 

The  levy  of  a  tax  on  the  interest  of  a  gran- 
tee of  land  to  be  used  for  the  construction  of 
a  dry  dock  open  to  federal  occupation  Md  not 
objectionable  as  depriving  the  grantee  of  its 
power  to  serve  the  government.— Baltimore 
Shipbuilding  &  Dry  Dock  Co.  v.  CSty  of  Balti- 
more  (Md.)   623. 

A  grantee  of  land  by  the  federal  government 
for  the  construction  of  a  dry  dock  Md  not 
exempted  from  state  taxation  on  the  ground 
that  the  grantee  was  an  agency  of  the  govern- 
ment—Baltimore Shipbuilding  &  Dry  Dock 
Co.  T.  City  of  Baltimore  (Md.)  623. 

A  seat  in  a  stock  exchange  held  not  "prop- 
erty," within  meaning  of  Bill  of  Rights,  art. 
15,  and  of  Poe's  Supp.  Code  Pub.  Gen.  Laws, 
1900,  art.  81,  S  2.— City  of  Baltimore  v.  John- 
ston (Md.)  646. 

Under  the  supplement  to  the  general  tax  law 
of  1866,  passed  May  16,  1894  (Gen.  St.  p. 
3320),  lands  held  as  part  of  the  endowment  of 
a  hospital  are  not  exempted  from  taxation. — 
Cooper  Hospital  v.  City  of  Oamden  (N.  J.  Err, 
&  App.)  419. 
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In  the  supplemeut  of  May  16,  1894,  to  the    fectiyc— Moffat  ▼.  Calvert  County  Com'rs  (Md.» 
general  tax  Taw  of  1866  (Gen.  St.  p.  3320),  the    960. 

exemption  of  buildings  with  the  land  whereon  ^i,ere  by  mistake  the  return  by  a  corpora- 
they  are  erected  is  confined  to  buildmgs  and  ^ion  to  the  state  board  of  assessors  states  the 
land  m  and  upon  which  the  charitable  work  w  ]  corporate  stock  to  be  more  than  it  really  U, 
actually  con<lucted.-Oooper  Hospital  t.  City  of  ,  t^e  corporation  may  have  the  tax  rednced,  eren 
Camden  (N.  J.  Err.  &  App.)  41».  |  though  it  has  paid  the  excessive  tax.— Arimei 

The  charter  of  a  private  corporation,  enacted    Consol.  Copper  Co.  v.  State  Board  of  Aaaeas- 
before  the  constitutional  amendments  of  1875,  1  ors  (N.  J.  Sup.)  244. 

and  containing  an  exemption  from  taxation  if  I  ^he  return  made  by  a  corporation  to  Btate 
granted  for  a  valid  consideration  and  accepted,  ^oard  of  assessors  for  taxation  under  the  roi- 
might  become  a  contract  irrevocable  under  the  poration  tax  act  (8  Gen.  St.  p.  3335)  is  not 
Constitution  of  the  United  States.-Cooper  ^nCugj^e  against  the  corpoi-ation.-Ariinei 
Hospital  V.  Qty  of  Camden  (N.  J.  Err.  &  App.)  Co„g„,  (.^^^^  (.„  ^  g^^te  Board  of  Assess- 
*1»-  I  ors  (N.  J.  Sup.)  244. 

Until  the  charter  of  a   private  corporation,  I ,    •      «  .        j       -      ji  

exempting  its  property  from  taxation  granted    *  *•    ^aymemt  and  ref nndins  or  xeeor- 
for  a  valid  consideration  moving  to  the  state,  i      .    ^,    "T^  •"      **  2*r        j        ^  ^      ^ 
was  accepted   and  the  consideration  paid,   the  1     Authority  in  a  court  to  order  state  officer  to 
charter    remained    subject    to    repeal.-Cooper  1  ^store  an  excessive  tax  paid  by  mistake  was 
Hospital  v.  aty  of  Camden  (N.  J.  ^r.  &  App.)  j  f^l^lTrUx 'con^l.'=''ap/r  ^.  i'^Stl'e 

Board  of  Assessors  (N.  J.  Sup.)  244. 


419. 

The  charter  of  the  Cooper  Hospital,  approved 
March  24,  1875,  held  not  accepted,  with  pay- 
ment of  consideration  according  to  its  terms, 
so  as  to  constitute  a  contract  between  the  state 
and  the  hospital  providing  for  the  exemption 
of  its  property  from  taxation.— Cooper  Hospital 
V.  City  of  Camden  (N.  J.  Err.  &  App.)  419. 

The  constitutional  amendments  of  1875  ab- 
rogated any  special  law  for  the  assessment  of 
taxes  and  any  special  immunity  from  taxa- 
tion theretofore  granted  and  not  accepted.— 
Cooper  Hospital  v.  City  of  Camden  (N.  J.  Err. 
&  App.)  419. 

Under  Act  March  23,  1900,  a  franchise  tax, 
to  be  levied  on  a  gas  company  exercising  mu-      _ . 

nicipal  franchises,  is  ^  per  cent,  of  its  gross  tlie  latter  was  a  defaulter  for  previous  years, 
actual  receipts  from  all  its  business,  not  mere-  I  and  did  not  reveal  this  fact  to  the  surety  on  tht? 
ly  its  receipts  from  the  exercise  of  municipal  !  collector's  bond,  does  not  relieve  the  suretr 
franchises.— Paterson  &  P.  Gas  &  Electric  Co.  i  From  liability  on  a  subsequent  breach  of  the 
V.  State  Board  of  Assessors  (N.  J.  Sup.)  246.       bond.— Commonwealth  v.  Junison  (Pa.)  1036. 

A  gas  and  electric  company,  formed  by  the  I     The  county  treasurer  in  Montgomery  countr 
consolidation    of    eight    corporations,    some   of  |  has  the  tight  to  appoint  collectors  of  state  an-l 
whom  exercised  municipal  franchises,  held  sub-  :  county  taxes  in  townships,  and  to  approve  their 
Ject  to  taxation  under  Act  March  23,   1900,  8    bonds.— Commonwealth  v.  Jimison  (Pa.)  1036. 
4,  for  the  taxation  of  franchises. — Paterson  & 


I  B.  Collect  lorn  and  emf oreeaieiit 
agalmat  peraoni  or  peraoB«I  prop- 
erty. 

In  action  for  relief  against  alteration  of  tax 
assessment,  cause  remanded  for  farther  pro- 
ceedings, under  Code  Pub.  Gen.  Ldiws,  art.  o.  J 
3a— Gittings  V.  aty  of  Baltimore  (Md.)  253. 

The  special  method  prescribed  by  statute  for 
the  collection  of  taxes  must  be  pursued. — Boani 
of  Chosen  Freeholders  of  Atlantic  Countv  v. 
Inhabitants  of  Weymouth  Tp.  (N.  J.  Err.  4 
App.)  458. 

That  a  bounty  treasurer  knew,  at  the  time  he 
appointed  a  collector  of  delinquent  taxes,  that 


P.  Gas  &  Electric  Co.  v.  State  Board  of  As- 
sessors (N.  J.  Sup.)  246. 

[   2.     Plaoe  of  taxation. 

Under  Gen.  St.  p.  3345,  §  6,  In  order  to  sus- 
tain a  tax  for  visible  personal  property  levied 


{   0.     Sale    of   land    for    nonpayment    of 
tax. 

In  making  returns  of  sales  of  land  of  a  non- 
resident for  nonpayment  of  town  taxes,  the 
town  treasurer,  under  Hev.  St.  c.  6,  |$  1J'^. 
189,  should  state  that  it  was  neoesisary  to  sell 


against  an  inhabitant  elsewhere  than  at  his  resi-  i  the  whole  land  to  obtain  the   amount  of  the 


dence,  it  must  be  shown  that  the  property  was 
found  in  the  taxing  district  on  the  day  pre- 
scribed by  law  for  the  assessment  of  taxes. — 
Shillingsburg  v.  Ridgway  <N.  J.  Sup.)  531. 

f  3.     Iievy  and  aaseaiment. 

Under  Gen.  St.  1902,  §  2348,  action  of  board 


V.    Houghton    (Me.  I 


tux    and    costs. — Milliken 
1075. 

A  statement,  in  return  by  a  town  treasurer 
on  sale  of  land  of  a  nonresident  for  taxes,  that 
"it  became  necessary"  to  sell  the  whole  amount 
of  the  real  estate,  without  any  statement  of 
facts  showing  such  necessity,  is  not  a  sufficient 


of  relief  in  adding  certain  property  to  plaintiff's    "«!,,??°r°£i;h   niT*!?'^'  ft    «   ?«.«"  iSf' 
list  held  not  invalid  by  fact  t&at  such  property  '  ^?^R|lf°*^   h"LR^T.-  fxiJ:  iVM  *^'  ^^■ 
was  also  erased   from  list  of  nonresident  lei-    M'H'ken  v.  Houghton  (Me.)  10.5. 
sees   not   appearing    before   board. — Appeal   of 


Sanford  (Conn.)  739. 


Code  Pub.  Loc.  Laws  of  Baltimore  City,  art. 
4,   §§  832,  834,   held  to  require   report  of  tax 


Under  Gen.  St.  1902,  J  2346.  board  of  relief  ,  ^"!f'  ?°'^  ^^.t^,  *°  Fhr^.^if  ^-r,^.,"^^*  p^'i.i!';' 
held  not  guilty  of  such  failure  to  complete  Hs  ,  f °J'^f  °'  '°a''»"8  the  sale.-Taylor  v.  Forrest 
duties  as  would  invalidate  its  action  in  adding    <.-'"i.;  iix. 


certain  property  to  plaintiff's  tax  list. — Appeal 
of  Sanford  (Conn.)  739. 

Plaintiff  held  to  have  waived  any  defect  in 
notice  required  by  statute  by  voluntarily  ap- 
pearing; before  board  of  relief. — Appeal  of  San- 
ford ((3onn.)  739. 

Error  in  an  assessment  in  describing  the  own- 
er of  the  property,  the  C.  B.  "Railway"  Com- 
pany, as  the  C.  B.  "Improvement"  Company, 
cannot  be  made  the  foundation  of  a  proceeding 
lu  equity.— Moffat  v.  Calvert  County  Com'rs 
(Md.)  OCO. 

Bill  to  have  assessment  declared  void  and  to 
enjoin    collection    of   tax    thereunder   held   de- 


Collector's  return  of  "No  personal  propert.v 
found  to  satisfy  tax  levy"  held  erroneous. — D-.i- 
vis  V.  Beers  (Pa.)  35. 

I   7.    Tax  tltlea. 

A  lessor,  without  alleging  that  he  Is  in  pos- 
session, may  maintain  an  action  to  quiet  titit> 
against  his  lessee,  who,  after  a  fictitious  a»<igu- 
ment  of  the  lease,  neglected  to  pay  the  taxes 
he  was  required  to  pay  by  the  lease,  and,  after 
purchasing  the  premises  at  a  tax  sale,  claimeJ 
to  be  the  owner  of  the  reversion. — Oppenheimer 
V.  Levi  (Md.)  74. 

Code  Pub.  Loc.  Laws  Baltimore  City,  art  4. 
I  834,  held  to  require  tax  deed  to  be  made  by 
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the  collector  who  made  the  sale.— Taylor  t.  For- 
rest (Md.)  111. 

i  8.  Dtaposltioa  of  tajKoa  aollected.  And 
fidlnre  of  loesl  anthorities  to  ool- 
leet. 

Under  Gen.  Tax  Act  (Gen.  St.  p.  3285)  g  04, 
making  it  the  duty  of  the  township  collector  to 
pay  the  moneys  collected  in  his  township  for 
rounty  purposes  to  the  county  collector,  au  ac- 
tion by  the  county  against  the  township  for 
Buch  moneys  will  not  lie. — Board  of  Chosen 
Freeholders  of  Atlantic  County  v.  Inhabitants 
of  Weymouth  Tp.  (N.  J.  Err.  k  App.)  458. 

TELEGRAPHS  AND  TELEPHONES. 


i  1. 


coaatmetlon,    aad 


EstabUaluaent, 
malatemaBo*. 

A  mortgage  held  a  prior  lien  on  poles  and 
wires  placed  by  mortgagor  on  land  of  thin} 
p.Trt.Y. — Monmouth  County  Electric  Co.  t.  Cen- 
tral R.  On.  of  New  Jersey  (N.  J.  Ch.)  140. 

TENANCY  IN  COMMON. 

See  "Joint  Tenancy." 

S    1.    Mntnal  rights,  duties,  and  UaMU- 
tles  of  co-teaamta. 

A  tenant  in  common  can  have  no  claim 
against  the  estate  of  a  deceased  co-tenant  for 
repairs  made  after  the  latter's  death. — De 
Grange  t.  De  Grange  (Md.)  663. 

Purchaser  at  execution  sale  of  deceased  debt- 
or's interest  in  land  held  not  entitled  to  great- 
er share  than  debtor  actually  bad. — ^Bittle  ▼. 
Clement  (N.  J.  Ch.)  138. 

Where  purchasers  of  land  jointly  contributed 
uneqaal  sums,  evidence  held  not  to  overcome  the 
presumption  that  each  held  a  share  according 
to  hU  contribution.— Bittle  v.  Clement  (N.  J. 
Ch.)  138. 

Where  two  brothers  purchase  land  jointly, 
and  their  contributions  are  uneqiml,  each  holds 
a  share  in  proportion  to  his  contribution. — Bittle 
V.  Clement  (N.  J.  Ch.)  138. 

TENDER. 

Of  payment  of  mortgage,  see  "Mortgages,"  i  4. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  i  2. 
Of  ofDce,  see  "Officers,"  |  1. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "WiUs,"  |  2. 

TESTAMENTARY  POWERS. 

Construction  and  execution,  see  "Powers,"  {  1. 
Creation,  see  "Wills,"  i  11. 
Restrictions  on  power  to  devise  or  beoueatb,  see 
"Wills,"  {  1. 


See  "Larceny." 


THEFT. 


TIMBER. 


See  "Logs  and  Logging." 

On  public  lands,  see  "Public  Lands,"  |  L 


TIME. 

As  essence  of  contract  for  sale  of  goods,  see 

"Sales,"  i  2. 
For  taking  appeal  or  suing  out  writ  of  error, 

see  "Appeal  and  Error,"  {  5. 

TITLE. 

See  "Ejectment,"  1 1. 

Color  of  title,  see  "Adverse  Possession." 

Of  statutes,  see  "Statutes,"  i  2. 

Removal  of  cloud,  see  "Quieting  Title." 

Retention  of  apparent  title  by  grantor,  see 
"Fraudulent  Conveyances,"  §  1. 

Sufficiency  of  title  of  vendor  of  land,  see  "Ven- 
dor and  Purchaser,"  f  1. 

Tax  titles,  see  "Taxation,"  |  7. 

Particular  matters  affecting  title. 
See  "Dedication,"  }  2. 
Estoppel  to  assert  title,  see  "Estoppel,"  {  1. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Koads." 

TOOLS. 

liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {  5. 

TORTS. 

Causing  death,  see  "Death,"  |  1. 
Measure  of  damages,  see  "Damages,"  (  2. 

By  particular  classes  of  parties. 
See  "Municipal  Corporations,"  |  8. 
Employ^,  see  "Master  and  Servant,"  f  13. 

ParticuXoT  remedies  for  torts. 
See  "Arrest,"  j|  1;    "Trespass,"  {  1;    "Trover 
and  Conversion,"  i  2. 

Partleular  torts. 

See  "Assault  and  Battery,"  I  1;  "False  Impris- 
onment," 8  1;  'Traud'';  "Libel  and  Slander"; 
"Malicious  Prosecution";  "Negligence";  "Nui- 
sance"; "Trespass";  "Trover  and  Conversion." 

Maritime  torts,  see  "Collision." 

TOWNS. 

See  "(bounties";  "Municipal  Corporations"; 
"Schools  and  School  Distncts,"  S  1. 

Liability  for  services  by  physician  to  quaran- 
tined family,  see  "Health,"  §  1. 

Special  or  local  laws,  see  "Statutes,"  {  1. 

I   1.    OoTerameat  and  aSoers. 

Under  Act  March  7.  11)01  (P.  L.  1001,  p* 
49),  an  appointment  to  the  board  of  frcehulders 
by  the  township  committee,  where  there  is  no 
actual  vacancy,  is  a  nullity.— ZeliS  t.  Whrite- 
nour  (N.  J.  Sup.)  660. 

TREASURERS. 

County  treasurer,  see  "Counties,"  1 1. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

To  the  person,  see  "Assault  and  Battery,"  {  1; 
"False  Imprisonment" 

f  1.     Aottons. 

In  trespnsis  quare  clausum  title  to  entire  tract 
held  not  in  i.saue. — Profile  &  Flume  Uotels  Oo. 
y.  Bickford  (N.  H.)  688. 
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In  a  snlt  to  recover  for  breaking  into  plain- 
tiff's Bhop  and  carryiug  away  her  eooda,  a  re- 
fusal to  direct  a  verdict  for  plaintiff  was  prop- 
er; there  being  a  Question  as  to  the  goods.^ 
Kolin  T.  Heller  (S.J.  Sup.)  519. 

TRESPASS  TO  TRY  TITLL 


See  "Ejectment." 


TRIAL 


See  "New  Trial";   "Witnesses." 

Adverse   possession  as  question   for  Jury,   see 

"Adverse  Possession,"  {  2. 
Construction  of  contract  as  question  for  court, 

see  "Contracts,"  {  2. 
Contributory  negligence  of  passenger  as  qnestion 

for  jury,  see  "Qirriers,"  i  6. 
Instructions  as  to  tioundaries,  see  "Boundaries," 

12. 
Instruction   as   to    statute   of   limitations,   see 

"Limitation  of  Actions,"  {  4. 
Objections  to  instructions  for  purpose  of  review, 

see  "Appeal  and  Error,"  {  8. 
Validity  of  release  as  question  for  jury,  see  "Re- 
lease," I  2. 

Proeeedtng*  incident  to  trials. 

Entry   of  judgment  after  trial   of  issues,   see 

"Judgment,"  f  3. 
Right  to  trial  by  jury,  see  "Jury,"  {  1. 
Summoning  and  impaneling  jury,  see  "Jury,"  | 

IVialo/ particular  etvU  actions  or  juroeeedtngB. 

See  "False  Imprisonment,"  (  1:  "Malicious 
Prosecution,"  {  2;  "Negligence,*'  i  4;  "Tres- 
pass," f  1. 

Against  association,  see  "Beneficial  Associa- 
tions." 

Against  corporation,  see  "Corporations,"  I  9. 

Against  surety,  see  "Principal  and  Surety,"  {  3. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  i  3. 

For  assessment  of  damages  for  iwopert/  taken 
for  public  nse,  see  "Eminent  Domain,''  i  3. 

For  breacli  of  contract,  see  "Sales,"  {  7. 

For  causing  death,  see  "Death,"  |  1. 

For  enforcement  of  lien,  see  "Mechanics'  Liens," 

For  injuries  to  cattle,  see  "Railroads,"  i  7. 
For  injuries  to  child,  see  "Parent  and  Child." 


ii  5,  6;   "Street  Railroads,"  |  2. 
On  bond,  see  "Bonds,"  <  2. 
On  insurance  policy,  see  "Insurance,"  i  12. 
Suits  to  set  aside  fraudulent  conveyances,  see 

"Fraudulent  Conveyancesj"  g  8. 
Suits  to  try  tax  titles,  see  "Taxation,"  {  7. 

Trial  q^  portlcuiar  ctimltMl  prosecutlotu. 
See  "Criminal  Law,"  H  11.  12;    "Homicide," 
S  4. 

I  1.     Sockets,  Usts.  and  eslend»H. 

Plaintiff  held  not  to  have  complied  with  Pub. 
Acts  1809,  c  187,  p.  1102  (Gen.  St.  1902,  p. 
247.  §  720),  so  as  to  entitle  her  to  have  cause 
plnced  on  jury  docket.— McKay  v.  Fair  Haven 
&  W.  R.  Co.  (Conn.)  923. 

{  2.     Beeeptlom  of  CTldeiiee. 

Objection  by  counsel  for  one  of  the  defend- 
ants held  not  a  general  one,  so  that  the  sustain- 
ing of  it  did  not  exclude  the  evidence  against 
the  other  defendant.— Horner  v.  Plnmley  (Md.) 
971. 

Allowing  plaintiff,  after  closing  his  case,  to 
open  it  and  iutroduce  evidence,  is  matter  of  dis- 
cretion.-Vogel  V.  North  Jersey  St  Ry.  Co.  (N. 
J.  Sup.)  563. 


After  nonsuit,  the  court  cannot  first  note  ex- 
ception to  striking  out  of  testimony.— Guillon 
▼.  Bedfield  (Pa.)  ^ 

i  S.     Taklas  ease  or  qvestioB  from  Jury. 

The  right  to  a  submission  of  an  issue  of  fact, 
depending  on  the  credibility  of  a  witness,  does 
not  exist  where  the  undisputed  circumstances 
show  that  the  story  told  by  a  witness  ou  a 
material  issue  cannot  by  any  possibility  be  tme. 
— Blumenthal  y.  Boston  &  M.  R.  R.  (M.e.)  747. 

Before  a  prayer  can  be  granted  withdrawing 
plaintiff's  case  from  the  jury,  the  court  mnst 
assume  the  truth  of  all  the  evidence  tending  to 
sustain  plaintiff's  claim. — Newbold  t.  Haywaid 
(Md.)  ef. 

Where  the  evidence  as  to  a  waiver  of  a  de- 
mand is  conflicting,  there  is  an  issue  of  fact  for 
the  jury.— Newbold  v.  Hayward  (Md.)  67. 

Where  the  value  of  land  is  in  issue,  admis- 
sibility of  evidence  of  other  sales  is  In  the  dis- 
cretion of  the  trial  court— Kendall  ▼.  Flan- 
ders (N.  H.)  285. 

Plaintiff  is  properly  nonsuited,  if  his  proofs 
fail  to  establish  an  essential  part  of  the  agree- 
ment on  which  he  has  declared. — United  States 
Fidelity  &  Guaranty  Co.  r.  Donnelly  (N.  J. 
Err.  &  App.)  457. 

Withdrawal  of  a  juror  by  direction  of  the 
court  produces  a  mistrial,  so  that,  there  not 
having  been  any  trial,  a  new  trial  cannot  be 
directed. — ^Bosengarten  v.  Central  B.  Co.  (N.  J. 
Sup.)  564. 

Where  defendants  suffered  no  loss  from  frand 
alleged  to  exist  in  the  consideration  of  a  con- 
tract sued  on,  the  issue  of  frand  was  pnmerly 
withdrawn  from  the  jury.— Sommers  T.  Myers 
(N.  J.  Sup.)  812. 

Question  as  to  whether  payment  of  money  by 
one  party  to  witnesses  in  the  case  was  in  order 
to  aiiect  their  evidence  htld  one  for  the  jury.— 
Enright  T.  Pittsburg  Junction  R.  Oo.  (Pa.) 
317. 

(  4.    lastraetioas  to  Jnrj. 

Where  a  jury  have  been  fully  instructed  as 
to  due  care  and  contributory  negligence,  it 
is  not  error  to  decline  to  instruct  them  farther 
thereon.— Coombs  v.  Mason  (Me.)  728. 

A  requested  instruction,  not  applicable  to 
the  facts,  is  properly  refused. — Coombs  v.  Mas- 
on (Me.)  728; 

It  is  not  an  expression  of  opini<m  on  an  is- 
sue of  fact  for  the  presiding  justice  to  state 
his  recollection  of  the  testimony. — Coombs  r. 
Mason  (Me.)  728. 

Where  a  memorandum  contains  the  terms  of  a 
contract,  it  is  the  duty  of  the  court  to  explain 
Its  legal  effect— Libby  v.  Deake  (Me.)  856. 

The  refusal  of  a  requested  instruction  is  not 
error,  when  it  is  substantially  included  in  an- 
other instruction  granted. — Gill  t.  Donovan 
(Md.)  117. 

An  instruction  held  not  misleading. — Sellman 
T.  Wheeler  (Md.)  612. 

A  prayer  is  properly  refused,  where  every- 
thing properly  embraced  in  it  is  covered  by  an- 
other prayer  wliich  is  given.— Sellman  v.  Wheel- 
er (Md.)  512. 

A  prayer  is  properly  refused,  if  the  theory 
advanced  by  it  is  covered  by  other  prayers, 
which  are  granted.— West  Virginia  Cent  &  P. 
R.  Co.  V.  State  (Md.)  669. 

Instructions  embracing  abstract  statements 
of  law,  and  wliich  are  misleading  as  applied 
to  the  issues,  are  properly  refused. — Snuth  v. 
Bank  of  New  England  (N.  H.)  386. 

It  is  for  the  jury  to  say  whether  the  testi- 
mony of  a  witness  that  he  did  not  hear  signals 
at  toe  crossing,  although  he  listened,  shall  be 
given  equal  credit  with  the  testimony  of  a  wit- 


Digitized  by 


Google 


INDEX. 


1205 


xen,  Bimilarhr  ritnated,  tbat  he  heard  them.— 
McLean  t.  Brie  R.  Co.  (N.  J.  Snp.)  238. 

In  referring  to  photograpba  in  evidence,  a 
statement  by  the  judge  not  to  be  misled  hj 
them  in  estimating  distance  held  within  the 
legitimate  right  of  comment  by  the  trial  court. 
—McLean  v.  Erie  R.  Co.  (N.  J.  Sup.)  238. 

Though  sentences  in  a  charge,  taken  alone, 
may  need  some  qualification,  yet,  if  such  Quali- 
fication be  given  in  the  context,  there  is  no 
error.— Redhing  r.  Central  R.  Co.  (N.  J.  Err.  & 
App.)  431. 

■  Refusal  to  charge  in  the  exact  -words  of  a 
request  is  not  error,  where  the  point  presented 
is  covered  in  other  instructions.— MacDonald  v. 
New  Torli,  N.  H.  &  H.  R.  Co.  (R.  I.)  795. 

Where  one  alternative  of  a  requested  instruc- 
tion is  bad,  the  whole  may  be  disregarded. — 
TerriU  v.  Tillison  (Vt.)  187. 

I  6.     Custody,  oondnet,  and  dellbevatlinM 
of  jury. 

Where  a  written  statement  inadmissible  in 
evidence  is  on  the  same  paper  as  an  admis- 
sible statement  formally  admitted,  and  which 
may  be  taken  to  the  jury  room,  the  inadmiavible 
statement  must  be  either  separated  from  the 
other  or  completely  obliterated.— Rich  v.  Hayes 
(Me.)  724. 

Where  an  inadmissible  written  statement  is 
taken  by  the  jury  to  their  room,  it  is  prejudi- 
cial error,  requiring  reversal— Rich  v.  Hayes 
(Me.)  724. 

i   6.     Terdlet. 

The  jury  are  the  sole  judges  of  the  evidence. 
— Mauck  V.  Merchants'  &  Manufacturers'  Fire 
lud.  Cio.  (Del.  Super.)  932. 

Form  of  verdict  and  judgment  stated,  where 
there  is  a  finding  for  plaintiff  against  part  of 
defendants,  as  allowed  by  Code  Pub.  Gen. 
Laws,  art.  CO,  {  12,  in  an  action  ez  contractu 
against  alleged  joint  debtors. — Homer  v.  Plnm- 
ley  (Md.)  971. 

In  an  action  to  recover  $1,500,  payable  in 
installments,  where  there  was  evidence  that 
$100  was  not  due,  it  was  error  to  charge  that 
the  matter  was  of  so  small  consequence  that 
the  jutT  might  disregard  it— Felt  v.  Stelgler 
(N.  J.  Sup.)  248. 

f  7f     Waiver  and  correetlom  of  Ivrosn- 
larltlos  and  errors. 

Where,  after  reserving  exception  to  the  re- 
jection of  a  prayer  questioning  the  snfiSciency 
of  plaintiff's  evidence,  the  defendant  introduces 
evidence,  the  exception  is  waived. — Consolidated 
Oas  Co.  V.  Qetty  (Md.)  600. 

TROVER  AND  CONVERSION. 

I   1.    Aeta    oonstltatlmg    eonTerstoai    aad 
llablUtT  therefor. 

A  range,  the  dynamos  for  lighting,  engines, 
permanent  seats,  actually  annexed  to  a  freehold 
and  fitted  and  applied  to  the  nse  of  a  theater, 
held  fixtures.— Temple  Co.  v.  Penn  Mut.  Life 
Ins.  Ck>.  (N.  J.  Sup.)  29S. 

The  court  of  one  state  will  not  refuse  to  take 
Jurisdiction  of  an  action  for  conversion  because 
the  transaction  was  in  another  state.- Ktrn  t. 
Kahn  (N.  J.  Sup.)  870. 

Consignee  of  goods  for  sale  to  third  persons 
held  not  liable  for  conversion,  because  of  such 
sale,  merely  because  of  defense  of  actual  sale 
to  himself.--^toneman  v.  Lyons  (R.  I.)  46. 

i  S.    Aetlona. 

Plaintiff,  in  trover,  must  prove  ownership  and 
right  of  possession,  and  conversion  by  de- 
fendant.—Boulden  V.  Oough  (Del.  Super.)  693. 

Possession  of  property  by  sheriff  held  suf- 
ficient evidence  of  title  to  sustain  trover  against 


wrongdoer. — Rochester   Lumber  Oo.   T.   Locke 
(N.  H.)  705;  Smith  v.  Same,  Id. 

Possession  of  property  by  sheriff  under  at- 
tachment gives  him  a  special  property  superior 
to  any  title  inferior  to  attachment.— Rochester 
Lumbw  Oo.  V.  Locke  (N.  H.)  705;  Smith  v. 
Same,, Id. 

Where  goods  are  left  by  the  owner  in  a 
building  lawfully  in  p6sse8sion  of  defendant, 
the  owner  cannot  maintain  trover  without  first 
making  a  demand.— Temple  Co.  v.  Penn  Mat. 
Lite  Ins.  Oo.  (N.  J.  Sup.)  295. 

In  assessing  the  damages  caused  by  a  con- 
version, it  is  proper  to  consider  the  time  which 
has  elapsed  since  it  occurred.— Davis  v.  Bowers 
Granite  Co.  (Vt.)  1084. 

TRUSTEE  PROCESS. 

See  "Gamishment," 

TRUSTS. 

Combinations  to  monopolise  trade,  see  "Monopo- 
Ues,"  {  1. 

Conveyances  in  trust  for  creditorSj  see  "Assign- 
ments for  Benefit  of  Creditors." 

Creation  by  will,  see  "Wills,"  {  11. 

Secret  trusts,  see  "Fraudulent  Conveyances,"  { 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

S   1*    Oreatloa,  existence,  and  TaUdlty. 

Trust  in  favor  of  wife  held  to  result  in  lands 
conveyed  to  husband  in  effecting  partition. — 
Oondit  V.  Bigalow  (N.  J.  Ch.)  160. 

A  trnst  in  lands  will  not  result  in  favor  of 
the  grantor  upon  a  valuable  consideration  ex- 
pressed, on  parol  proof  tliat  no  part  of  the 
consideration  was  paid  and  that  the  convey- 
ance was  voluntary.— Aller  v.  Oouter  (N.  J. 
Ch.)  426. 

Bvidence  held  to  show  an  express  trnst  in 
land,  within  the  requirement  of  the  statute  of 
frauds.— Aller  v.  Ctouter  (N.  J.  Oh.)  426. 

Right  of  wife,  designated  as  beneficiary  of 
employes'  savings  fund  deposit,  to  same  on  de- 
positor's death,  held  unaffected  by  will  of  de- 
Sositor. — Pennsylvania  R.  Co.  v.  Stevenson  (N. 
.  Ch.)  696. 

Evidence  held  to  show  that  a  deposit  in  a  sav- 
ings bank  in  trust  was  made  for  the  benefit  of 
the   beneficiary. — Merigau   v.    McGonigle   (Pa.) 

A  trnst  deposit  in  a  savings  bank  will  not  be 
defeated,  because  there  is  no  affirmative  evi- 
dence tliat  the  donee  had  notice  of  it  during  the 
life  of  the  donor.— Merigan  v.  McGonigle  (Pa.) 
994. 

Though  a  mortgagor  may  redeem  at  or  be- 
fore the  mortgatpe  sale,  she  may,  instead,  make 
arrangements  with  one  to  purchase  for  her  at 
the  sale,  so  he,  having  so 'purchased,  becom$s 
her  trustee.— Coleman  v.  McKee  (R.  I.)  874. 

Evidence  held  not  sufllciently  definite  to  estat)- 
lish  a  valid  trust- Flaherty  t.  O'Connor  (R. 
L)  876. 

A  grantee  under  a  quitclaim,  given  to  secure 
a  debt  heid  to  hold  the  property  as  trustee.- 
Babcock  v.  Wells  (R.  I.)  596. 

Where  a  mother  conveyed  property  to  her 
son  in  consideration  of  his  agreement  to  sup- 
port her,  the  son  did  not  hold  the  property  as 
trustee  for  the  mother. — Hanks  v.  Hanks  (Vt.) 
950. 


I  8.    Appointment,     anallfleatlon, 
tenure  of  trustee. 

Decree  removing  a  trustee  under  a  will  sna- 
tained.— In  re  Myers'  Estate  (Pa.)  1088. 
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ManaKcmeat  mud  disposal  of  trust 
property. 

In  a  bill  by  a  triutee  to  recover  trust  prop- 
erty wroD^uIly  obtained  by  defendant,  afiega- 
tions  showing  the  origin  and  terms  of  the  trust, 
and  who  are  the  cestuis  que  trustent,  should  not 
be  stricken  out.— Riley  v.  Fithian  (N.  J.  Oh.) 
148. 

In  a  bill  to  recover  property  of  which  com- 
plainant claims  to  have  been  defrauded,  allega- 
tions tending  to  show  diligence  and  explain  de- 
lay in  commencing  the  action  held  not  irrelevant. 
—Riley  v.  Fithian  (N.  J.  Ch.)  143. 

In  an  equitable  action,  allegations  in  the  bill 
showing  notice  to  defendant  of  complainant's 
claim,  and  effort  to  adjust  it  without  suit,  held 
proper  as  affecting  the  allowance  of  costs. — 
Riley  v.  Fithian  (N.  J.  Ch.)  143. 

The  beneficiary  of  a  trust  fund  is  entitled  to 
all  profits  made  thereon  by  the  trustee  in  vio- 
lation of  his  trust— Jeffray  v.  Towar  (N.  J.  Ch.) 
817. 

I  4.     Aoeonntliis    and    compeiutatlom    of 
trustee. 

Exception  to  auditor's  accoont,  to  effect  that 
sufficient  notice  of  filing  was  not  given,  held  un- 
tenable.—Clarke  V.  O'Brien  (Md.)  84;  Chappell 
V.  Same,  Id. 

{   6.    EstabUshateat  and  eaforoemeat  of 
trust. 

Pnrchasei'  from  husband  of  land  held  in  trust 
for  wife  held  to  have  been  put  on  inquiry. — 
Condit  V.  Bigalow  (N.  J.  Ch.)  160.  , , 

Chancery  suit  for  recovery  of  wife's  lands  held 
to  charge  purchaser  thereof  from  husband  with 
notice.— Condit  v.  Bigalow  (N.  J.  Ch.)  160. 

A  recital.  In  a  deed  executed  by  a  trustee,  in 
derogation  of  his  trust,  of  the  payment  of  the 
purchase  money,  is  not  sufficient  evidence  of 
payment  in  behalf  of  the  grantees'  heirs,  as 
against  the  cestui  que  trust— Condit  v.  Biga- 
low (N.  J.  Ch.)  160. 

Bill  to  establish  resulting  trust  held  not  barred 
by  limitation. — Condit  v.  Bigalow  (N.  J.  Ch.) 
160. 

A  bill  heid  sufficient  to  show  that  the  pur- 
chaser at  the  mortgage  sale  was  trustee  for 
the  mortgagor  as  to  the  property,  though  not 
in  terms  alleging  he  was  ner  agent. — Coleman 
V.  McKee  (R.  L)  374. 

TURNPIKES  AND  TOLL  ROADS. 

Validity  of  act  requiring  cessation  of  tolls  on 

§oor  road  as  deprivation  of  property  without 
ue  process  of  law,  see  "Constitutional  Law," 
i  5. 

{   1.    EstaUlihineat,     ooastmetion,     aad 
Buduteaaace. 

Laws  1894,  c.  007,  in  regard  to  proceedings 
against  turnpike  corporations,  is  an  act  con- 
ferring special  statutory  jurisdiction  on  certain 
courts,  and  no  appeal  lies  to  the  Court  of  Ap- 
peals.—Back  River  Neck  Turnpike  Co.  ▼.  Hom- 
berg  (Md.)  82. 

A  service  on  a  turnpike  company  of  a  copy 
jf  the  order  of  court  directing  proceedings  un- 
der Laws  1894,  c.  607,  looking  to  an  enforced 
cessation  of  turnpike  tolls  on  poor  road,  held 
sufficient  notice  under  the  statute. — ^Back  River 
Neck  Turnpike  Co.  v.  Homberg  (Md.)  82. 

Laws  1894,  c.  607,  requiring  a  cessation  of 
turnpike  tolls  on  poor  roads,  held  to  contem- 
plate notice  to  the  turnpike  company.— Back 
Biver  Neck  Turnpike  Co.  v.  Homberg  (Md.)  82. 

ULTRA  VIRES. 

See  "Corporations,"  S  6. 

Acts  of  bank,  see  "Banks  and  Banking,"  {  1. 


UNDERTAKINGS. 

See  "Bonds." 

UNDUE  INFLUENCE. 

Procuring  making  of  mortgage,  see  "Mortgages," 

„S  1. 

Procuring  making  of  will,  see  "Wills,"  |  3. 

UNITED  STATES. 

Oonrts,  see  "Removal  of  Causes." 

Employment    of   agent   by    state    to    prosecote 

claims  against  United  States,  see  "States." 
Exemption  of  agencies  and  instrumentalities  of 

government  from  taxation,  see  "Taxation."  { 

i   1.     Property,  eoatraots,  aad  IlaUUUca, 

In  action  on  contractor's  bond  to  recover  for 
timber  furnished  contractor,  freight  and  de- 
murrage on  timber  held  recoverable  against 
surety. — United  States  v.  Hegeman  (Fa.)  344. 

UNLIQUIDATED  DAMAGES. 

Set  off  in.district  conrt,  see  "Courts,"  i  2. 

USURY. 

The  maker  of  a  note  held  estopped  to  daim 
payments  were  on  the  principal,  having  known, 
when  he  made  them,  that  they  were  credited 
on  interest— McLean  v.  Bryer  (B.  L)  373. 

VACATION. 

Of  attachment,  see  "Attachment,"  {  4. 
Of  highways,  see  "Highways,"  {  1. 
Of  judgment,  see  "Judgment,''  iS  2,  S. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Acknowledgment  of   contract   to   convey,   see 

"Acknowledgment,"  {  1. 
Purchasers  at  sale  on  execution,  see  "Eixecn- 

tion,"  I  3. 
Purchasers  of  property  fraudulently  conveved, 

see  "Fraudulent  Conveyances,"  §  2. 
Requirements  of  statute  of  frauds,  see  "Frauds. 

Statute  of,"  {  3. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

I    1.     Performaaoe  of  eoatraet. 

A  title  made  by  a  conveyance,  executed  during 
the  life  of  the  devisee  for  life,  from  a  child 
having  a  vested  estate,  under  the  provisions  of 
1  Gen.  St.  p.  1195,  8  lO,  fteW  not  a  marketoble 
title.— Lamprey  t.  Whitehead  (N.  J.  Ch.)  803. 

I  8.    Reaiedles  of  Teador. 

Evidence  held  not  at  variance  with  bill  of 
particulars.— Devalinger  v.  Maxwell  (Del.  Sup.) 
684. 

t  3«    Remedies  of  purchaser. 

In  action  for  breach  of  parol  contract  for  sale 
of  land,  damages  are  limited  to  the  recovery  of 
the  consideration  and  expenses. — Gray  v.  How- 
ell (Pa.)  774. 

VENUE. 

Of  parMcttlor  acMoru  or  proeeedin0«. 

See  "Mandamus,"  §  2. 

Against  corporation,  see  "Corporations,"  {  8. 

Crimmal  prosecutions,  see  "Criminal  Law,"  1 3. 
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VERDICT. 

X>irectliig  Terdict  in  civil  actions,  see  "Trial," 
8  3. 

In  civil  actions,  see  "Trial,"  (  6. 

Irretrularities  or  defects  ground  for  new  trial, 
see  "New  Trial,"  g  2. 

-Judgment  notwithstanding  verdict,  see  "Judg- 
ment," i  3. 

Jteview  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,^'   {  11. 

letting  adde,  see  "New  Trial,"  i  2. 

VERIFICATION. 

Of  bill  for  injanction,  see  "Injunction,"  |  8. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  |  10. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  7. 

VILLAGES. 

See  "Municipal  Corporations." 

VOLUNTARY  ASSOCIATIONS. 

See  "Associations." 

VOLUNTARY  CONVEYANCES. 

As  cloud  on  title,  see  "Quieting  Title,"  |  1. 

VOLUNTEERS. 

Injuries  to,  see  "Master  and  Servant,"  H  8f  4. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming,"  {  1. 

USAGES. 

See  "Master  and  Servant,"  i  2. 

WAIVER. 

See  "Estoppel." 

Of  objectlona  to  parHeular  acts  or  proceedings 

See  "Appearance";    "Pleading,"  {  8;    "Specific 

Performance,"  (  3;    "Trial?"  (  7. 
Elrror  waived  in  appellate  court,  see  "Appeal 

and  Error,"  8  9. 
Parties  on  appeal,  see  "Appeal  and  Error,"  |  4. 

Qf  rights  or  remedies. 

Arbitration  of  loss  insured  against,  see  "In- 
surance," {  11. 

Demand  of  payment  of  note,  see  "Bills  and 
Notes,"   {  3. 

Forfeiture  of  insurance,  see  "Insnrnnce,"  {  7. 

Forfeiture  of  lease,  see  "Landlord  and  Tenant," 
(2. 

Notice  of  acceptance  of  option  for  purchase 
of  goods,  see  "Sales,"  S  2. 

Notice  of  meetiug  of  tax  board  of  relief,  see 
"Taxation,"  8  3. 

Right  to  appeal,  see  "Appeal  and  Error,"  |  2. 

WARDS. 

See  "Guardian  and  Ward." 


WAREHOUSEMEN. 

One  who  takes  warehouse  receipts  assumes 
the  risk  of  the  warehousemen  issuing  receipts 
for  goods  on  which  a  landlord  had  a  prior  lien. 
— American  Pig  Iron  Storage  Warrant  Co.  v. 
Sinnemaboning  Iron  &  Coal  Co.  (Pa.)  1047. 

WARRANT. 

Of  attorney,  sea  "Judgment,"  i  1. 

WARRANTY. 

By  insured,  see  "Insurance,"  (  6. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 

Condemnation  of  water  rights  for  public  use, 

see  "Eminent  Domain,"  81  1,  2. 
Rights  as   to   drainage   of   surface   waters   on 

railroad  right  of  way,  see  "Railroads,"  g  2. 

I   1.    Natnrml  water  eaiirs«a. 

An  owner  of  land  abutting  on  a  nonnavigable 
stream  held  entitled  to  obRtruct  the  flow  for  the 
more  advantageous  use  thereof,  in  the  absence 
of  objections  from  low«r  riparian  owners. — 
West  Arlington  Imp.  Co.  v.  Mt  Hope  Retreat 
(Md.)  982. 

Complainants  held  not  deprived  of  the  right 
to  restrain  the  pollution  of  a  water  course  on 
the  ground  of  laches. — West  Arlington  Imp.  Co. 
V.  Mt.  Hope  Retreat  (Md.)  982. 

In  a  suit  to  restrain  an  upper  riparian  owner 
from  polluting  a  nonnavigable  stream,  it  was 
no  defense  that  others  than  defendant  contribu- 
ted to  the  nuisance  complained  of. — West  Ar- 
lineton  Imp.  Co.  v.  Mt  Hope  Retreat  (Md.)  982. 

That  complainants  polluted  water  from  a 
stream,  which  they  in  turn  turned  on  the  land 
of  others,  held  not  to  deprive  them  of  equi- 
table relief  against  a  pollution  of  the  stream  by 
upper  riparian  owners.— West  .Arlington  Imp. 
Cfo.  V.  Mt.  Hope  Retreat  (Md.)  982. 

A  lower  riparian  owner  held  entitled  to  re- 
strain the  pollution  of  a  stream  by  the  dis- 
charge of  sewage  into  the  same.— West  Arling- 
ton imp.  Co.  V.  Mt.  Hope  Retreat  (Md.)  882. 

8    2.     Surface  waters. 

Railroad  company  held  liable  tor  damages  to 
crop  from  its  drainage  of  surface  water  onto 
adjacent  lands. — Chormnn  v.  Queen  Anne's 
B.  Co.  (Del.  Super.)  687. 

I  3.     Arttflelal     ponds,    reserroira,    and 
ohanaels,  dams,  and  Aoxruge. 

A  right  to  flow  land  of  others  by  dam  under 
V.  S.  c.  159,  cannot  be  secured,  in  the  absence 
of  public  use,  on  the  theory  of  a  statutory  regu- 
lation of  rights  common  to  riparian  owners. — 
Avery  v.  Vermont  Electric  Co.  (V't.)  179. 

8  4.     Pnblle  wat«r  anpply. 

Under  Rev.  St.  c.  46,  g  23,  franchises  granted 
to  water  companies  are  not  perpetual  and  ir- 
revocable, but  are  subject  to  legislative  repeal. 
—Kennebec  Wat«r  Dist.  v.  City  of  Waterville 
(Me.)   8. 

The  franchises  granted  to  the  Waterville  Wa- 
ter Company  bv  Priv.  Laws  1881,  c.  141.  as 
amended  by  Priv.  Laws  1887,  c.  59,  and  Priv. 
Laws  1891,  c.  14,  and  to  the  Maine  Water 
Company  by  Priv.-  Laws  1893,  c.  352,  are  not 
exclusive. — Kennebec  Water  Dist  T.  City  of 
WaterviUe  (Me.)  6. 

The  reasonableness  of  the  rate  charged  by  a 
water  company  may  be  affected  by  the  degree 
of  hazard  justly  contemplated  by  those  who 
made  the  original  investment,  but  not  by  un- 
foreseen risks.— Kennebec  Water  Dist.  r.  Oity 
of  WatervUle  (Me.)  6. 
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In  determining  the  reaionableness  of  ^vater 
rates,  the  ri(rht  of  the  water  company  to  de- 
rive a  fair  income  on  the  fair  yalue  of  the 
property  at  the  time  of  its  use  is  to  be  conaid- 
erea.— Kennebec  Water  Dist  t.  City  of  Water- 
ville  (Me.)  6. 

The  basis  of  all  calculation  as  to  the  reason^ 
ableness  of  rates  to  be  charged  by  a  water 
company  is  the  fair  value  of  the  property  used 
by  ft,  and  the  poblic  has  the  right  to  demand 
that  the  rates  shall  be  no  higher  than  the  serv- 
ices are  worth  to  them  as  individuals. — Ken- 
nebec Water  Dist.  v.  City  of  Waterville  (Me.) 
6. 

A  water  company  organized  by  statute  is  a 
quasi  public  corporation,  entitled  to  charge  rea- 
sonable rates  for  its  services. — Kennebec  Water 
Dist  T.  City  of  Waterville  (Me.)  8. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";   "Municipal  Cor- 
porations,'* §§  7,  8. 

WEAPONS. 

Assault  with  dangerous  weapon,  see  "Assault 
and  Battery,"  f  2. 


WIDOWS. 

Dower,  see  "Dower." 

WrLLS. 

See   "Descent   and   Distribution";    "Executors 

and  Administrators." 
Construction    and    execution    of    powers,    see 

"Powers,"  t  1, 
Construction    and    execution    of    trusts,    see 

"Trusts." 
Courts  of  probate,  see  "Courts,"  {  3. 
Equitable  conversion,  see  "Conversion." 
Restrictions  on  perpetuities,  see  "Perpetuities." 

{   1.    Natnre  and  extent  of  testamentary 
power. 

Gift  to  charity  in  codicil  held  not  invalid,  be- 
cause executed  within  30  days  prior  to  death 
of  testatrix.— In  re  Morrow's  Estate  (Pa.)  342. 

{  X.    Testamentary  caitaoity. 

A  will  will  not  be  set  aside  because  testator 
was  a  believer  in  Spiritualism. — Buchanan  v. 
Pierie  (Pa.)  583. 

Because  testator  believed  that  he  could 
through  mediums  communicate  with  the  spirits 
of  the  departed  is  no  ground  for  setting  aside 
his  will,  where  he  was  not  influenced  in  any 
way  by  spirits  in  its  preparation. — Buclunan  v. 
Pierie  (Pa.)  583. 

Evidence  held  insufScient  to  set  aside  will 
for  insanity  of  testator. — Buchanan  v.  Pierie 
(Pa.)  583. 

I  3.     Requisites  and  v<«lidltT. 

Where  a  person  writes  the  name  of  a  witness 
to  a  will  for  him,  and  the  lattpr  thereupon  malces 
his  marlc,  it  operates  as  the  Hi^iiature  of  such 
witness.— Appeal  of  Reaver  (Md.)  875. 

Evidence  held  insufficient  to  show  a  case  uf 
undue  influence  on  the  part  of  a  daughter,  who 
lived  with  testatrix. — Zelososkei  v.  Mason  (N.  .T. 
Prerog.)  97. 

Evidence  held  to  show  due  execution  of  vrill. 
-In  re  Morrow's  Estate  (Pa.)  313. 

Alteration  in  will  held  insufficient  to  invali- 
date it.— In  re  Morrow's  Estate  (Pa.)  313. 

A  deed,  to  be  delivered  to  the  grantee  on 
testatrix's  death,  but  not  executed  with  the 
formalities  required  for  a  wiil,  could  not  he 


given  effect  as  a  will.— Johnson  t.  Johnson  (R. 
I.)  878. 

An  instrnment  making  no  disposition  of  prcQ>- 
erty,  further  than  providing  for  the  payment  of 
debts,  but  which  appoints  an  executor,  may  be 
a  will.— MnlhoUand  V.  GUlan  (B.  I.)  928. 

I  4.    Pvebate,  estaUlaluneBt,  and  aanl*. 
ment. 

Explanation  of  petitioners'  action  in  opposing 
the  caveat  of  a  will  held  not  sufficient  to  entitle 
them  to  afterwards  contest  the  will  on  the  same 
(rounds  set  up  in  the  caveat.— Beichard  r.  Izer 
(Md.)  79. 

Costs  and  expenses  of  appeal  to  the  preroga- 
tive court  in  contest  of  a  will  charged  to  ap 
lant.— In  re  Clans'  WiU  (N.  J.  Prerog.)  ~ 

A  probate  of  a  will  Js  conclusive  as  to  real 
estate,  if  no  contest  is  commenced  within  three 
years,  as  provided  by  Act  June  25,  1896  (P. 
L.  305).— Opp  V.  Chess  (Pa.)  354. 

Adjudication  of  foreign  will  must  be  pre- 
sumed, where  it  is  admitted  to  the  record  of 
the  register's  office.— Opp  v.  Chess  (Pa.)  354. 

Foreign  wills,  if  recorded  as  provided  by 
lew,  have  the  same  force  as  regularly  proven 
domestic  wills.— Opp  v.  Oess  (Pa.)  354. 

Objection  that  due  execution  of  a  will  had 
not  been  affirmatively  sbiown  held  nnfoanded. — 
In  re  Amberson's  Estate  (Pa.)  484. 

The  probate  of  a  will  is  prima  fscie  snfficient 
evidence  of  its  due  execution. — In  re  Amber- 
sou's  Estate  (Pa.)  484. 

S  5.    Oonstmetitfn— General  ralea. 

A  will  is  to  l>e  expounded  by  wliat  on  the 
whole  is  the  testators  scheme  for  a  rational 
disposition  of  his  estate.— Bradbury  v.  Jackson 
(Me.)   1068. 

Where  testator's  intention  is  clearly  expressed 
in  the  wiil,  it  overrules  technical  rules  of 
construction,  and  must  be  given  effect— Brad- 
bury V.  Jackson  (Me.)  lU(i8. 

A  will  should  be  construed  in  the  light  of  ex- 
trinsic circumstances.— Bradbury  v.  Jackson 
(Me.)  1068. 

That  construction  of  a  will  should  be  adopted 
which  does  not  contravene  the  rule  against 
perpetuities,  whenever  by  so  doing  the  intent 
of  the  testator  will  not  be  wholly  disappointed. 
— Towie  V.  Doe  (Me.)  1072. 

In  a  suit  for  the  construction  of  a  will,  evi- 
dence that  certain  of  testator's  children  and 
grandchildren  were  favorites  held  irrelevant. — 
Wilson  V.  Bull  (Md.)  629. 

Parol  evidence  held  admissible  to  determine 
identity  of  legatee. — In  re  Amberson's  Estate 
(Pa.)  484. 

Extrinsic  evidence  is  admissible  to  ascertain 
the  intent  of  testator,  when  doulitfnl. — Sharp  v. 
Wightman  (Pa.)  888. 

Evidence  that  testatrix  intended  that  if  her 
son  should  survive  her,  his  notes  dne  her  shonld 
not  be  paid,  held  admissible. — Sharp  ▼.  Wight- 
man  (Pa.)  888. 

I  6.  —  Designation  of  deviaeoe  and 
legatees  and  their  respeotlre 
shares. 

Where  a  will  provides  for  the  payment  of  in- 
terest from  the  trust  fund  to  '"r.  and  his  chil- 
dren" so  long  as  they  live,  the  word  "children" 
does  not  mean  alone  those  in  being  at  the  death 
of  the  testator.- Towle  v.  Doe  (Me.)  1072. 

A  husband  held  not  a  legal  representative  of 
his  wife,  so  as  to  take  an  interest  in  her  real 
estate:  she  dying  intestate. — In  re  L<»ieor's 
Estate  (Pa.)  570;   Appeal  of  Joly,  Id. 

Will  construed,  and  held,  that  certain  real 
estate  devised  passed  to  testator's  two  chil- 
dren, surviving  his  widow,  in  equal  moieties.— 
In  re  Melcher  (R.  L)  879. 
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I   T«  •—  ■nrvlTonUp, 
aad  svlMtltiitioii. 

Will  construed,  and  held,  that  the  share  ot 
taatator*!  last  sarTiving  oanf^ter  should  be 
diTlded  per  capita  among  all  the  descendants 
of  his  deceased  daughters  living  at  the  time 
of  distribution  of  such  share. — Levering  v. 
Oirick  (Md.)  620;  Thorn  ▼.  Same,  Id.;  Bash 
T.  Same,  Id.;  Liamb  r.  Same,  Id. 

Will  construed,  and  held,  that  the  survivor- 
ship between  testator^s  children  was  to  be  de- 
termined as  of  the  date  of  the  death  of  such 
chUdren.— WUson  v.  BuU  (Md.)  629. 

Will  construed,  and  held,  that  the  interest  of 
testator's  son,  who  died  without  iasuCj  passed 
at  his  death  to  his  sole  surviving  sister,  to 
the  exclusion  of  the  descendants  of  other  de- 
ceased sisters.— WUson  v.  Bull  (Md.)  629. 

Where  testator  devised  his  property  to  six  of 
his  children,  expressly  ezcludin|[  one  child,  and 

Sroviding,  further,  that  the  portion  of  any  child 
ying  under  21  years  of  age  should  be  divided 
among  the  survivors,  the  excluded  child  took 
no  share  on  the  death  of  one  of  such  children.— 
In  re  Wilcox  (N.  J.  Prerog.)  296. 

Where  a  father  bequeathed  the  residue  ot 
his  estate  to  certain  children  by  name,  and 
thereafter  a  child  was  bom  to  him,  and  there 
was  a  provision  that  the  portion  of  any  named 
child  dying  under  21  years  of  age  should  be 
divided  among  the  survivors,  on  the  death  of 
one  of  the  children  named  without  issue,  the 
after-born  child  took  no  interest  in  her  share. — 
In  re  Wilcox  (N.  J.  Prerog.)  296. 

I  8.    —  DescilptloB  of  property. 

Will  construed,  and  direction  as  to  payment  ot 
taxes  determined.— In  re  Magee's  Estate  (Pa.) 
491;   Appeal  of  Union  Trust  Co.,  Id. 

I  9.    —  Nature   of   estatoa   and  inter- 
eat*  created. 

Will  construed,  and  held,  that  devisee  took 
an  estate  in  fee  in  land  devised. — Zimmerman 
V.  Mechanics'  Sav.  Bank  (C!onn.)  1120. 

Will  construed,  and  held,  that  testator's  son 
took  a  life  estate  in  the  income  only  of  the 
trust  fund  named,  with  the  right  to  have  paid 
to  him  not  exceeding  $5,000  of  the  principal, 
contingent  on  the  trustees'  finding  a  pressing 
necessity  for  it— Bradbury  v.  Jackson  (Me.) 
1068. 

Will  held  not  to  authorize  certain  trust  deed 
by  life  tenant.  —  Bauernschmidt  v.  Bauern- 
Bchmidt  (Md.)  637 ;  Baltimore  Trust  &  Guaran- 
tee Co.  V.  Same,  Id. 

Will  construed,  and  devisee  held  to  take  only 
a  life  estate.— Shields  v.  McAuley  (Fa.)  491. 

Will  conatmed,  and  daughter  ot  testator  held 
to  take  estate  in  fee  tail  geueral,  which  resolved 
into  a  fee  simple.— Simpson  v.  Reed  (Pa.)  499. 

Will  construed,  and  held,  that  devisee  did 
not  take  title  to  realty  in  fee  simple.— Frants 
v.  Race  (Pa.)  714. 

A  devise  of  an  estate  for  life,  with  reversion 
to  testator's  daughters,  construed  to  give  them 
a  vested  remainder.— Burton  v.  Provost  (Vt) 
189. 

f  10.  —  Teated    or    eoatbiceiit    eatataa 
and  Interest*. 

A  bequest  in  remainder  held  to  have  vested 
at  the  time  of  testator's  death.— Bates  v. 
Spooner  (CV>nn.)  805. 

The  interests  in  remainder  nnder  a  will  held 
to  vest  on  the  death  ot  testator.— Hoover  t. 
Smith  (Md.)  102. 

Estate  acquired  nnder  Descent  Act,  i  10  (1 
Oen.  St  p.  1196),  held  an  estate  which  will  be 
devested  by  the  death  of  a  child  of  the  devisee 
leaving  issue  during  the  life  of  the  devisee  for 
life.— Lamprey  v.  Whitehead  (N.  J.  Oh.)  803. 


I  Will  construed,  and  devise  of  a  home  held  not 
I  conditional  on  the  occupation  ot  the  same  by 
,  the  devisee  as  a  home. — In  re  King's  Estate 
I  (Pa.)  1094;  Appeal  of  Davis,  Id. 

i  Will  construed,  and  held,  that  the  interest  of 
j  a  remainderman  did  not  vest  prior  to  the  death 
I  ot  the  life  tenant— In  re  Meicher  (R.  L)  370. 

111.  — —  Estate*  In  tnut  and  power*. 

Testator  created  a  trust  fund  for  a  sou,  to 
I  whom  a  life  interest  was  given,  with  power 
>  by  will  to  dispose  of  $150,000  out  of  such  fund. 
I  Beld,  that  the  son's  power  ot  disposition  ex- 
'  tended  to  the  whole  amount  ot  the  fund  re- 
maining in  trust,  it  the  same  was  less  than 
¥150,000.— McCook  v.  Mumby  (X.  J.  Ch.)  40G. 

Will  construed,  and  trust  created  thereby  held 
an  active  one,  so  that  beneficiary  was  not  enti- 
tled to  possession  of  personalty  on  entering  se- 
curity as  life  tenant— In  re  Mooney's  Estate 
(Pa.)  1094;   Appeal  of  Walsh,  Id. 

!     When  several  trust  funds  are  created  by  a 
,  will,  each  should  be  separately  taxed  for  the 
!  payment   of   its    individual   expenses    of   man- 
agement and  tax;   but  the  common  expenses  of 
proving  the  will,  paying  debts,  and  transferring 
'  legacies  should  be  paid   from  the  estate  as  a 
whole.— In  re  Martin  (R.  I.)  589. 

I  A  debt  provided  for  in  the  codicil  ot  a  will 
Aeld  to  be  payable  by  the  executor,  instead  of 
the  trustee,  though  the  latter  was  specifically 
named. — In  re  Martin  (R.  I.)  589. 

{IS.    mghU  and  UabUitle*  of  deTisees 
and  Ief;atee*. 

Where  a  gift  is  made  by  will  ot  a  remainder 
in  fee,  and  there  follows  language  showing  an 
intent  to  charge  such  remainder  with  an  in- 
valid trust,  the  donee  takes  in  fee.— Towle  v. 
Doe  (Me.)  1072. 

A  residoary  legatee  cannot  call  upon  either 

f;eneral  or  specific  legacies  or  devises  to  abate 
n  his  favor,  even  if  the  entire  residue  be  ex- 
hausted.—In  re  Martin  (R.  I.)  589. 

A  will  construed,  and  held,  that  it  was  testa- 
trix's intention  that  her  estate  should  be  sub- 
rogated to  her  son's  rights  in  stock  pledged 
for  the  payment  of  a  debt,  for  which  te*tatrix 

was  surety.- In  re  Martin  (R.  I.)  589. 

« 

{  18.  —  Natnro  of  title  and  right*  in 
■eneraL 

A  life  tenant  may  assign  her  inchoate  title 
to  securitiee  bequeathed  by  will,  though  admin- 
istration is  necessary  to  perfect  her  title. — 
Bauernschmidt  v.  Bauernschmidt  (Md.)  687; 
Baltimore  Trust  tb  Guarantee  Co.  v.  Same, 
Id. 

Will  construed,  and  rights  ot  beneficiaries 
determinedj_  where  one  died  before  testatrix. — 
Collins  V.  Wardell  (N.  J.  Err.  &  App.)  417. 

AUecation  of  bill  held  not  sufiBcient  allegation 
of  title  in  certain  lands.— Brown  v.  Tallman  (N. 
J.  Ch.)  457. 

Advancements  to  heirs  AeM  to  bear  interest 
from  their  date  to  the  distribution  ot  the 
estate.— In  re  Davidson's  Estate  (Pa.)  272. 

A  legacy  by  a  testator  is  not  an  extinguishment 
of  the  debt  unless  such  was  clearly  the  intent 
of  the  testetor.— Sharp  v.  Wightman  (Pa.)  888. 

Exchange  of  stock  in  bank,  on  its  consolida- 
tion with  other  banks,  for  stock  in  consolidated 
bank,  held  not  an  ademption  ot  legacy  ot  such 
stock.- In  re  Peirce  (R.  I.)  588. 

Under  a  will  giving  testatrix's  son  the  right  to 
live  on  her  farm,  held,  that  the  son,  if  living 
on  the  farm,  shomd  pay  taxes,  repairs,  and  ex- 
penses.— In  re  Martin  (R.  I.)  589. 

1 14.  — —  BpeeUe,     demonstrative,     and 
general  devise*  and  'beqne*t*.  ' 

Gifts  of  stated  sums  ot  money,  without  speci- 
fying any  distinctive  money,  in  contradistinc- 
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tion  to  any  other  money  of  Hke  amouut,  are 
general  legacies. — In  re  Martin  (R.  I.)  5^. 

A  general  legacy  is  one  which  does  not  neces- 
sitate delivering  any  particular  thing  or  pay- 
ing out  of  any  particular  portion  of  the  estate. 
—In  re  Martin  (R.  I.)  589. 

A  residuary  bequest  is  general,  and  not  spe- 
cific, though  articles  bequeathed  are  enumerat- 
ed.—In  re  Martin  (R.  I.)  588. 

A  legacy  of  230  shares  of  stock  in  a  desig- 
nated corporation  is  specific. — In  re  Martin  (R. 
I.)  589. 

A  legacy  of  "my  stock"  In  a  certain  bank 
is  a  specific  legacy  of  all  the  stock  standing  in 
testatrix's  name  at  the  time  of  her  death. — In 
re  Martin  (R.  I.)  588. 

A  legacy  of  promissory  notes  is  a  specific 
legacy,  subject  to  reduction  by  payments  made 
prior  to  the  death  of  testatrix. — In  re  Martin 
(R.  I.)  589. 

A  specific  legacy  is  a  gift  or  bequest  of  some 
definite,  specific  thing,  capable  of  being  desig- 
nated and  identified.— In  re  Martin  (R.  I.)  5S&. 

The  legacy  of  a  farm,  or  the  income  thereof, 
for  life,  Aeld  to  be  specific— In  re  Martin  (R. 
I.)  588. 

Where  a  will  provides  that  the  trustee  should 
sell  testatrix's  homestead,  and  invest  the  pro- 
ceeds for  the  benefit  of  testatrix's  son,  and 
after  bis  death  to  pay  the  principal  to  ulterior 
donees,  the  bequest  is  specific— In  re  Martin 
<R.  I.)  588. 

g  15.  ^—  Iisgaolos  charged  on  property, 
estate,  nr  Interest. 

l*reviou8  to  adoption  of  Acts  1894,  c.  438,  real 
estate  was  not  chargeable  with  the  payment  of 
pecuniary  legacies.— Ewell  v.  McGregor  (Md.) 
113. 

Acts  1894,  c  438,  does  not  apply  to  wills 
made  before  it  went  Into  effect.— ^Bwell  v.  Mc- 
Gregor (Md.)  113. 

Provisions  of  a  will  examined,  and  held  not 
to  make  an  unpaid  pecuniary  legacy  chargeable 
upon  the  share  of  the  real  estate  devised  to 
the  heir,  from  whose  share  the  legacy  was  to 
be  deducted.— Ewell  v.  McGregor  (Md.)  113. 

f  16.  — —  Debta  of  teatator  and  Inciun- 
branoea  ob  property. 

No  part  of  the  income  of  funds  or  property 
specifically  bequeathed,  can  be  used  to  pay 
debts  of  testatrix,  if  there  is  sufficient  property 
not  specifically  bequeathed. — In  re  Martin  (R. 
1.)  589. 

Order  of  payment  of  debts  on  testatrix's  es- 
tate was,  first,  from  personal  property;  sec- 
ond, from  general  legacies  and  devises;  third, 
from  chattels  and  real  estate,  specifical^  be- 
queathed  and   devised. — In   re   Martin   (R.    I.) 

WITHDRAWAL 

Of  appeal,  see  "Appeal  and  Error,"  i  8. 

Of  juror  by  direction  of  court  as  ground  for 

new  trial,  see  "Xew  Trial,"  |  1. 
Of  offer,  see  "Contracts,"  S  1. 

WITNESSES. 

See  "Evidence." 

Experts,  see  "Criminal  Law,"  {  8;  "Evidence," 

§  9. 
Opinions,  see  "Criminal  Law,"  {  8 ;  "Evidence," 

8  9. 
Perjury,  see  "Perjury." 
Service  of  list  of,  on  accused,  see  "Criminal 

Law,"  S  12. 
To  wills,  see  "Wills,"  {  3. 

i    1.    Competency. 

In  an  action  against  a  street  railway  for 
personal  injuries,  a  question  asked  the  motor- 


man,    "Do    yon   know    wbether    plaintiff  ,aaw 
you  7"  was  properly  excluded. — Daona  ▼.  Nortii 
Jersey  St.  Ry.  Co.  (N.  J.  Sup.)  221. 
In  an  action  on  a  note  in  which  a  surviving 

Sartner  and  the  personal  representatives  of  tlie 
eceased  partner  are  joined  as  parties  defend- 
ant, plaintiff  held  entitled  to  testify  as  to  trans- 
actions with  the  deceased  partner,  so  far  as 
necessary  to  show  the  liability  of  the  firm  on 
the  note.— Lowry  v.  Tivy  (N.  J.  Sup.)  521. 

Certain  testimony  held  incompetent,  nnda' 
Evidence  Act,  §  4  (P.  L.  1900,  p.  363),  render- 
ing illegal  testimony  as  to  transactioua  with  a 
testator,  save  under  certain  conditions. — Baker 
V.  Bancroft  (N.  J.  Sup.)  563. 

Defendant  in  ejectment  held  iDCompetent  to 
testify  as  to  transactions  with  a  decedent— 
Shroyer  v.  Smith  (Pa.)  24. 


I  {  2.     Examination. 

I  In  action  on  notes,  testimony  of  a  witness  Mi 
proper  cross-examinatiou. — ^Black  t.  BHrst  Nat 
Bank  (Md.)  88. 

Certain  evidence  in  an  action  against  a  street 
railway  company  for  personal  injuries  held  prop- 
1  eriy  excluded.— Daum  v.  North  Jersey  St.  Ry. 
Co.  (N.  J.  Sup.)  221. 

I     Where  a  party  produces  his  books  of  original 
!  entry,    defendant    is   entitled    to    cross-examine 
'  him  as  to  the  entries  therein.— Elliott  v.  More- 
land  (N.  J.  Sup.)  224. 

On  trial  of  an  accident  case,  held  improper  to 
permit  witnesses  to  give  distances  by  reference 
to  objects  in  courtroom,  without  further  state- 
ment as  to  the  distances. — Rachmel  v.  Clark 
(Pa.)  1027. 

Where  plaintiff  admits  that  absent  witness  of 
defendant  would  have  sworn  to  payment  of 
claim,  it  does  not  permit  the  introduction  of 
books  of  the  witness  showing  such  payment— 
McKeen  v.  Providence  County  Sav.  Bank  (R. 
I.)  49. 

A  witness  may  refresh  his  memory  from  a 

memorandum  made  by  him  from  original  mem- 
oranda which  had  been  made  by  him  or  under 
his  direction. — Welch  v.  Greene  (R.  I.)  54. 

In  action  by  tenant  for  breach  of  covenant 
cross-examination  of  landlord,  intended  to  show 
plan  to  offset  tenant's  claim,  held  proper.— 
Welch  T.  Greene  (R.  I.)  54. 

I  3.     Credibility,    impeaehment,    contra* 
diction,  and  corroboration. 

A  written  statement  signed  by  a  witness, 
offered  for  impeachment  purposes,  no  founda- 
tion having  been  laid,  Acid  properly  excluded. — 
Daum  V.  North  Jersey  St  Ry.  Co.  (N.  J.  Sup.) 
221. 

Instruction  as  to  confiicting  statements  of 
plaintiff,  made  in  i>art  at  a  time  when  he  was 
suffering  great  pain  from  the  accident  A«M 
proper.— Enright  v.  Pittsburg  Junction  R.  Go. 
(Pa.)  317. 

On  a  trial  for  murder,  defendant  cannot  show 
the  general  reputation  of  a  witness  for  the  com- 
monwealth, though  he  also  offers  to  show  his 
bad  reputation  for  truth  and  veracity. — Com- 
monwealth V.  Payne  (Pa.)  489. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

Bividence  showing  services  performed  by 
plaintiff  onder  a  special  contract,  which  de- 
fendant compelled  her  to  abandon,  will  sup- 
port an  action  of  assumpsit  for  services  per- 
formed thereunder.  —  Davis  v.  Streeter  (Vt! 
185. 

Where  evidence  shows  that  defendant  com- 
pelled plaintiff  to  abandon  a  special  contract  aa 
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action  of  asaampBit  can  be  maintained,  without 
first  demanding  performance  of  the  special  con- 
tract.—Davia  ▼.  Streeter  (Vt)  186. 

WRITS. 

See  "Process." 

Particular  wrtta. 

See  ••Certiorari":  "Entry,  Writ  of;  "Execu- 
tion"; "Injunction";  "Mandamus";  "Quo 
"VVarranto";    "Replevin." 

Certiorari  to  justice  of  the  peace,  see  "Justices 
of  the  Peace,"  f  3.  , 

Writ  of  capias  ad  respondendum,  see  "Arrest," 
i  !• 


Writ  of  error,  see  "Appeal  and  Error." 
Writ  of  restitution,  see  "Landlord  and  Tenant," 
17. 

WRONGFUL  SEIZURE 

See  "Taxation,"  i  S. 

YEAR. 

Agreements  not  to  be   performed   within   one 

year,  see  •'Frauds,  Statute  of,"  {  2. 
Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  from  year  to  year,  see  "Landlord  and 
Tenant,"  i  3. 
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